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"  »  Tiew  to"— Meaning  of  term  "Toluntarily  " — 
OontempiatioD  of  bankmptoy 646 

B.  A.  ISM,  8. 1»-Bankmptcy  Act  1861,  ss.  192, 197 
— Composition  deed  assigning  estate  of  debtor- 
Deed  ef  i^assignmeiit  fay  tmstees  —  Power  of 
debtor  to  sue    698 

Ptaotioe — Bnles  for  the  payment  of  coats  716 

B.  A.  1889,  s.  87 — Proof  of  joint  and  sereral  pro- 
miwonr  notes — Distmot  oontraots  —  Joint  and 
aeTeraf  estates — Double  proof    728 

HoDgf  acquired  during  bankruptcy— Payment  out  of 
it  by  bankrupt  before  order  of  discharge— Bight  of 
trastee  to  reoorei— B.  A.  1869,  ss.  15, 17 731 

Act  of  Banknipitin^B.  A.  1869,  s.  6— "Otherwise 
absenting  himself" — PaUure  to  keep  an  appoint- 
ment to  bring  money  to  the  creditor — Intent  to 
deky— Burden  of  proof 733 

B.  A.  1869,  ss.  6,  87,  95,  lS9—Compromiae— Trade 
debt* — ^ghta  of  execution  debtor  918 

B.  A.  1869,  8.  7 — ^Debtor's  snnimona — Dispute  as  to 
partnership  921 

(See  Winding-up.) 


BEEBHOUSE. 
(See  Innlieeptr.) 

BENEFIT  BUILDING  SOCIETY. 

Advanced  members — Borrowing  powers — Illegality^ 
Winding-up — Discretion  of  the  court — ^Regard  to 
wishes  of  creditors  and  contributors   397 


BILL  OF  EXCHANGE. 

Undertaking  by  drawer  to  provide  acceptor  with 
funds  —  Special  contract  —  Winding-up  —  Double 
proof  648 

Action  against  drawer — Payment  by  acceptor — Bight 
of  holder  to  proceed  for  costs  704 

Aoeommodation  bill— Liability  of  acceptor-Principal 
and  surety — Discharge  of  surety   813 

Bigbts  of  holders  who  have  discounted  against  a  col- 
lateral seonri^  845 

(See  PromiMory  Note.) 

BILL  OF  LADING. 
(See  Marilime  Late.) 


BILL  OF  SALE. 

Bona Jtdefandvalnableconsideration — Validityof  pagt  96 

Trade  fixtures- Chattels— Begistration  441 

Assignment  of  all  debtor's  properly  to  secure  a  ust 
debt — ^Agreement  prior  to  act  of  bankruptcy — For- 
bearance  of  mortgagee   to   take  possession — New 

bill  of  sale— Evasion  of  Bills  of  Sale  Act   473 

Affidavit — Description  of  grantor's  residence — ^Billa 
of  Sale  Act,  s.l   702 

(See  Mortgage.) 

BBEAD. 

Using  an  adolterating  ingredient  in  the  making  of 
bread — Absence  of  guilty  knowledge  593 


BBEWEB. 
What  is  "a  common  brewer  f"  .... 


912 


BOTTOMET. 
(See  Admiralty  Court — Maritime  Law.) 

BBOEEB. 

Contract  by — Liability  of  principal  for  default  of— 
Payment  of  difference  on  "  carrying  over,"  liability 
of  principal  in  respect  of  59 

Oontraot  between  brokers — Overpayment  by  mistake 
— Credit  to  principal — Liability  of  selling  broker...  382 

Goods  to  be  of  fair  quality  in  the  opinion  of  the  selling 
broker — Broker  protected  against  action  for  want 
of  skill  in  forming  an  opinion 466 

Broker  making  himself  the  principal — Liability  of  the 
principal  to  the  broker-— Contract  of  sale— Deli- 
Tery 658 

(See  Principal  and  Agent — Liverpool  Stock  Exchange.) 


BUILDEB. 
(See  Contract.) 

BUILDING  CONTRACT. 
(Sec  Contract— Metropolis,  Laics  oj.) 

BUILDING  SOCIETY. 

Power  to  borrow — Certificate  of  a  barrister — Lien  on 
the  deeds  of  depositors— 6  &  7  Will.  4,  c.  32  83 

BUEIALS. 
(See  Ecclesiastical  Law.) 

CABBIEBS. 

Liability  of  for  carrying  goods  having  a  spurious 
trademark    813 

(See  Railway.) 

CAVEAT  EMPTOR. 

Principle  of  the  rule  of — Sale  of  a  specific  article  pro- 
dnced— Silence  of  seller — Consensus  of  parties 329 

(See  Vendor  and  Purchaser.) 

CHARITY. 

Is  a  charity  school  liable  as  an  "  owner,"  under  s.  69 
of  the  PubUo  Health  Act  1848,  for  works  done  ......    88 

Whether  devise  is  in  trust  or  on  condition— Applica- 
tion of  surplus  income — Cy  pros — Exeonaon  of 
repairs    109 

Qiftto— Aoonmulation— Thellusson  Act 200 

(See  Mortmain.) 
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SUBJECTS  OP  CASES. 


CHABTEE-PAKTT. 

Dead  freight — DeSoiency  of  cargo — Lien — Indorses 
of  bills  of  lacUngalso  ohsrtetera— Qoantity  specified 
in  bill  of  Isdiog   j9a;e  317 

(See  MurxHme  Law.) 

CHT7BCH. 
Beqnast  for  boilding  invalid   200 

CHUECH,  LAW  OF 
(See  Eccle$ia*tieal  Imw.) 

CLEHGT,  LAW  OF. 

(See  EccUHattical  Law.) 

CLERK  TO  GUASDIANS. 
(See  Poor  Law.) 

COEBCION. 
Suit  to  set  aside  for — ^Wli^t  amoonta  to 7 

COLLISION. 
(See  AdmiraUfi  Oowrt — JfarttiiiM  Law.) 

COLONIAL  LAW. 

Proeednre  in  Colonial  Conzt— Bottomry  bond — Com. 
mnnication  with  owner— Yioe-Admiraltiy  Court  of 
Viotoria _ „ 137 

Wife  a  panper  Innatio  in  a  eolony— Separate  estate— 
Payment  of  dividends — Colonial  statute 783 

COMMISSION  IN  THE  AEMT. 
Mortgage  of— Notice— Prioriiiy 772 

COMMON. 

Bight  of — Bill  on  behalf  of  freeholders — Inhabitants 
— Frame  of  salt — ^Burden  ot  proof  of  right— Grant 
— Cnstom  —  Presotiption  — Aoqniesoence  in  inter- 
ruption      25 

Bight  of — Suit  by  a  freehold  tenant  against  the  lord 
ot  the  manor — Bight  to  use  on  behalf  of  freehold 
tenants  of  lands  formerly  demesne  of  the  manor 
—Copyholders „.„....  36S 

lights  of  within  a  royal  forest — Suit  on  behalf  o< 
owners  and  ooonpiers  within  the  forest— Jurisdic- 
tion of  forest  courts  614 

Commonable  rights — Compensation  for  distorbanoe 
by  railway — Appointment  of  surveyor— Doty  of 
promoters— Lands  Clauses  Act,  s.  100     788 

COMPANY. 
(See  Joint  Stock  Company — Winding-up.) 

COMPOSITION. 
(See  Bankruptcy.) 

COMPOSITION  DEED. 

When  not  a  bar  to  a  suit  for  an  aoooant— Frand  579 

(See  Bankrupiey.) 

CONSIDEBATION. 

(See  Coniraet— Frauds,  BtattUe  <^— Vendor  and 
Purchcuwr.) 

CONSPIBACT. 
(See  Criminal  Law.) 


CONTRACT. 

Principal  and  agent — Written  oontraot  signed  by 
agent — ^Agent  debited  by  seller — Pliability  of  nodis- 
closed  principal   « _ pttfo  139 

Work  done  defectively — Price  sued  for  sad  recovered 
— Crocs  action— Estoppel „.» «...  155 

Between  brokers — Over-payment  by  mistake — Credit 
toprincipal-Liability  of  selling  broker  ....„ 882 

Boilaing  contract — Sureties  for  performance  x>f — 
Money  advanced  by  bankers  to  builder  on  secoiity 
of — Bankruptcy  of  builder — Work  finished  by 
snreties -Action  by  them  for  balance  on  the  con- 
tract— Conflicting  claims — Interpleader  426 

For  building— Arohiteot— Contractor— Claim  for  com- 
pensation for  extra  work — Undisclosed  agreement 
between  architect  and  employer — Account 476 

Agreement  between  B.  and  C.  not  to  tender  in  com- 
petition with  each  other — What  amounts  to 
breach  of — Action  for— Construction   539 

Sale  on  condition  to  return,  if  not  approved  on  trial 
— Accident  to  chattel  while  in  pnrcnaser'a  posses- 
sion— How  it  affects  the  right  to  return 631 

For  sale  of  goods — Delivery — Broker  making  himself 
the  principal— Liability  of  the  principal 658 

For  sale  of  goods — Fraud — Election  to  rescind  con- 
tract after  action  bronght  —  Equitable  plea  — 
Transitus  _ 768 

By  telegimm — Undisclosed  principal — Statute  of 
Frauds  „.  804 

(See  Principal  and  Agent— Vendor  and  P»reha$*r.) 

COPYHOLD. 

Claim  by  freeholders  of  a  right  of  common  in  the 
waste  as  against  the  lord  of  the  manor — Frame  of 
suit — Burden  of  proof— Grant— Custom — ^Aoqsies. 
cence  in  interruption _......,„....„  254 

Bight  of  common— Suit  against  lord  of  Uie  manor  by 
a  freehold  tenant — Bight  of  one  tenant  to  so*  on 
behalf  of  tenants  of  lands  formerly  demesos  of 
the  manor — Copyholders  ....„ — ...,. ..,,,  36i 

<X)FTBIGHT. 

In  a  song — Action  for  infringement  of — 5  A  6  Vict, 
c.  45,  as.  3, 11,24— Meaning  of  tarns  "book"  and 
"  dramatic  piece  " — PnUieation  —  BeitistratioB — 
What  is  a  "  moaioal  or  dramatic  sptertai— is«t"  ~.  908 


CORPORATION. 
(See  Ifunicipal  Corporation.) 

COSTS. 

Of  proceedings  for  compensation  for  land  taken  by 
nulway  company  under  Lands  Clauses  Act,  ss. 
80, 85  20 

Taxation  of,  where  payment  is  made  by  the  trans- 
feree of  a  mortgage  before  bill  delivered 5S 

In  a  divorce  suit — Application  to  withdraw  wife's 
petition,  the  solicitor's  costs  being  unpaid 135 

To  tax  a  solicitor's  bill  th«  proper  eoorse  is  to  take 
out  a  summons  and  not  by  petition 152 

Power  of  Probate  Conrt  to  oondemn  the  Crown  in  ...  164 

In  an  administration  suit — Administrator  de  bon«« 
non — Executor  of  deceased  administrator  263 

Bill  dismissed— Father  and  son — Costs  as  between 
solicitor  and  client — Trustees 264 

Bill  dismissed  with  costs  "  so  for  as  increased  by 
answer  impeaching  a  security  " — Priaciple  of  taxa- 
tion— Apportionment - 441 

To  abide  event— Reference  of  oaose  and  matters  in 
difference  - 460 

Certificate  for  in  an  action  of  tort  to  try  a  right — 
30*  31  Tict  0. 142,  8.  5 500 

Charge  for  by  a  ;aolioitor  on  property  recovered  by 
his  exertions — In  what  court  application  to  be 
made  ....« »..»• 643 

Of  motion  to  dismiss  bill  for  want  of  prosecution 653 

Action  against  a  drawer  of  a  bill  of  exchange— Pay- 
ment by  acceptor — Bight  of  bolder  to  proceed  for 
costs   ~ 704 
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SUBJECTS  OP   CASES. 


Allow  «nee  of  fee*  to  three  connsel— Qoeen's  Counsel 

.  orifisally  retained — Janior  connsel  who  drew  the 
pnuSn^  called  within  the  Bar  before  ^e  hear- 
ing  , page  719 

Whar*  apeciat  jniota  are  insofleient  and  a  taUt  not 
pcaywlfor 747 

Liea  for  of  a  eoliaitior  diaeharged  from  the  snit  br 
himseU  „ 900 

(See  Attomty  and  Solieilor—Praetict.) 

COUNSEL. 

Allowanoe  of  feea  to  three — Qoeen'a  Counsel  origi- 
nally retained — Junior  counsel  who  drew  pleadings 
eallad  within  the  Bar  before  the  heoriog 719 

(See  Practice — Costa.) 

COXINTT  COURT. 

Proeeedings  by  lan£ord  to  reoover  poBsession  from 
tenant  nnder  19  *  20  Vict.  c.  108,  a.  50— Order  and 
warrant  of  poaseesion — DeliTery  of  possession  by 
bailiff  to  landlord  —  Action  of  trespass  by  sub- 
tenant again  gt  landlord — Justification  under  the 
Act — Parties  to  suit — Judgment  of  County  Court — 
Estoppel— Bemedy  of  sub-tenant  against  landlord  937 

COVENANT. 

Not  to  set  up  a  trade  within  a  certain  distance — How 
sooh  diitance  is  to  be  measured  ~ »  839 

Not  to  aet  np  business  as  a  "  porter,  ale,  or  spirit 
merchant  "—Is  a  "  common  brewer  "  witUn  it  ?...  912 


CRIMINAI.  LAW. 

Conaphsey  to  commit  larceny — Attempt  to  pick 
pooketa — ETidenee 75 

Forgery — I  O  U  purporting  to  be  signed  by  prisoner 
aa  piinoiptU  and  B.  as  surety — Forgery  of  B.'s  name 
is  within  23  *  2*  Vict.  c.  98,  s.  23  S07 

I«iacay — By  finding — Lost  bank  note— Proper  direo- 
tioato  b«  giren  to  tiie  jury 508 

Arson— It  is  a  question  for  the  jury  whether  an  un- 
finished house  is  a  building  within  24  A  25  Vict, 
c.  97,  B.  6    „ 573 

False  pretswaaa    Ciiaspiracy— WhatiaeTi<4eBeeof ...  6«M> 

Indeoant  aaaanlt — Proaaeatrtx  oannot  be  oontradieted 
aa  to  fa— iadaiaaoy  ....„ «...  660 

I«roeay  by  a  parteer — Indiotment  for  stealing  part- 
nenUp  nod^— 31  A32  Viot.  e.  116,  s.  6  860 

I«ioeny — AVhot  is  sufficient  erideBceiif  property 851 

I^nany — Of  a  writ— County  Court  warrant —24  A  85 
Viat-c.  96,  s.  30 „ 882 

Arson — Ownership  of  the  house  fired— Intent  to  de- 
fraud insonwee  offioa — Evidanoe — M  A  8$  Vict. 
c»7,  a.  3 — 868 

CBOWN,  THE. 
VomK  of  Probate  Court  to  condemn  the  Crown  in 


Jarisdietaon  in  a  petition  affecting... 


164 
737 


CXT9T01C. 

Occupation  of  a  stone  quarry  by  a  tenant — Notice  to 
quit — Setting  up  custom 884 

As  to  raspectire  rights  of  outgoing  and  inooming 
tenants „.„...>.-............._ _.  876 


CUSTOMS. 

Inanity  {and — lasurance  in — Power  of  appointing 
poSay  by  a  aattiament  on  morriageof  a  sister — Life 
••tats  to  iatandad  husband — Nomination  of  persons 
to  take,  aoeeptaac*  by  directors 233 


DAICAQES,  MEASURE  OF, 

SUndar  on  a  wife — Imputation  on  chastity — Special 
damage  „ 799 


DEATH,  PEBSUMPTION  OF. 

Legacy  to  a  class— Legatee  not  heard  of  for  seven 
years  „ _ .page  775 

(Sea  Evid^iue.) 

DBBTOE  AND  CEEDITOE. 

Surety,  liability  of — Payment  by  debtor  to  creditor 
aToided  as  being  a  fraudulent  preference 90 

Bight  of  a  creditor  to  composition  under  a  composi- 
tion deed  who  boa  brought  an  action  for  his  debt 
and  recoTered  judgment  158 

Creditors'  deed — Parties— Conviction  for  felony — Be- 
gistrstion  in  bankruptcy — Lapse  of  time     261 

yfaea  a  voluntary  settlement  is  a  ^ad  on  creditors 
— The  doctrine  as  Uud  down  in  England  and 
America 897 

What  a  sufficiency  of  consideration  to  prevent  a 
settlement  being  void  as  voluntary  282 

Debt  barred  by  Statute  of  Limitatians— Sabseqnent 
letter  from  debtor — Reference  to  debt— What  an 
acknowledgment — What  is  a  promise  to  pay 819 

General  release  from  debts — Plea  of  an  action  for 
debt — Answer  that  the  debt  was  not  known  to 
plaintiff  at  the  time,  and  not  included  in  release — 
Knowledge  by  defendant  of  his  duty  to  inform 
plaintiff 542 

Surety — Belease  of  principal  debtor  with  proviso 
reserving  remedy  against  sureties — Assigning  of 
property  by  debtor  for  benefit  of  creditors 570  ' 

Fraud  in  a  composition  deed — Bill  for  an  account— 
Jurisdiction 579 

Creditors'  deed— Parties — Allegation  of  a  oonviotioa 
for  felony — L^se  of  time 612 

Acknowledgment  of  debt  by  indorsement  of  promis- 
sorjr  note— liOrd  Tenterden's  Act — Statute  of  Limi- 
tations   782 

(See  AgreetnetU— Bankruptcy — Contract.) 


DEED. 
Soit  to  set  aside  for  ooeroioii— What  amoxutts  to.. 


DEMURRAGE. 
(See  IfarifinM  Law.) 

DIRECTORS. 
(See  JoiaC  Block  Comjxiny — Winding-np.) 

DISCOVERT. 

In  a  suit  to  restrain  piracy  of  trade  mark,  of  names 
of  customers,  and  of  places  to  which  goods  were 
ezpin'ted,  and  of  letters  of  a  former  partner   722 

(See  Practice.) 

DISTRESS. 

Ezoessive — Special  property  in  chattela  seized 880 

(See  Landhrd  and  Tenant.) 

DISTRIBUTIONS,  STATUTE  OF. 

The  grandchildren  and  great  graodchildraa  of  aa 
intestate  having  no  children  take  per  stirpes 817 


DIVORCE  AND  MATRIMONIAL  CAUSES. 

Practice — Divorce— Application  to  withdraw  wife's 
petition — Solicitor's  costs  unpaid 135 

20  &  21  Vict.  c.  85,  S.35— 2iA23  Viot.  o.  61,  s.  4,  oon- 
struotion  of — Custo<)y  of  childrmi  nnder  a  separa- 
tion deed  : 146 

Divorce— Inoeetuons  adnltery — Agreement  not  to 
sue  for  a  divorce — Condonation — Revival  204 

Praetioe — Divorce— Answer  ordered  to  be  taken  off 
file — ^Appeal — Directions  given  as  to  mode  of  trial  303 
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SUBJECTS  OF  CASES. 


DiToroe — Variation  of  settlements— Wife's  income 
under  the  will  of  her  father — Absolnte  discretion 
of  trnetces  on  alienation  or  incnmbrance  of  pro- 
perty—Sect. 46    page  274 

Knllity  of  marriage  from  incapacity  of  the  woman — 
No  strnotnral  defect,  but  practical  impossibility  of 
consnmmation 510 

Matrimonial  suit  —  Practice  —  Jariadioiion  —  Ap- 
pearance absolntely — Validity  of  Bules  and  Orders  600 

Fnctice  —  Decree  niti —  Interrention  of  Qneen's 
Proctor — Petitioner's  adnltery — Eridence  of  iden- 
tity—Costs      764 

Jndicial  separation — Permanent  alimony — Increase 
of  husband's  facalties— Motion  for  increase  of 
alimony — Notice  to  husband's  solicitor — Order  for 
payment  of  arrears 856 

Practice— Wife's  petition— Cmelty—Applioation  to 
add  new  charges 856 

Practice — Bestitntion  suit — No  answer  of  respondent 
— Case  tried  cut  of  its  tnm — No  notice  to  re- 
spondent— Behearing — Bnles  50  and  116 857 

Practice  —  Divorce  —  Bespondent's  answer  alleging 
omelty— Pwticnlarsnotcorrespondingwith  charges 
— Pleadings  857 

(See  Husband  and  Wife.) 

DOCUMENTS,  PBODUCTION  OF. 
(See  IHscovery—Praciite.) 

DOMICIL. 

Abandonment  of  domioil  of  birth  378 

Whether  English  or  Scotch— Beal  and  personal 
estates — Administration— Election — Jarisdiction...  530 


DRAINAGE. 

Land  Drainage  Act  1861,  ss.  29,  31,  38— Abortive 
scheme— Expense  of  plans— Bate  on  occuiners 126 

DWELLINGS,  AETIZANS'  AND  LABOUBEBS'. 
(See  Artizans'  and  Labourers'  Dwellings.)  , 

EASEMENT. 

Disoontinnanoe  of— Prescription  Act,  sect.  2— Ser- 
vient  tenement 239 

(See  Water  and  Light.) 

ECCTLESUSTICAL  LAW. 

Heresjr —  Atonement — Incarnation  —  Justification — 
IKTuii<7  of  Christ— Bevelation— Authority  of  the 
Bible  —  Sentence  —  Canons  of  construction  — 
Opinions  of  divines 167 

Bunal  fees-^Bight  of  incumbent  to  in  new  parish — 
Contribution  of  inhabitants  to  burial  trround — 
20  4  21  Vict  0.  81,  s.  6 7. 536 

Ecolesiastioal  proi>erty— Lease  for  lives— Sale  by 
trustees  —  Lnnatio  tenant  for  life— Approval  of 
court — Jurisdiction 732 


EDUCATION  LAWS. 

Clerk  to  school  board — ^An  office  held  during  the 
pleasure  of  the  board 459 


ELECTION  LAW. 
Bkoistbation. 

Borough  franohise — Description  of  nature  of  occu- 
pation— What  is  a  dwelling-house 749 

Praotioe — Notice  of  objection — Mistake  in  place  of 
abode  of   objector — Change  of  residence — ^B.  A. 

„1832.  8.7 .: 751 

County — Description  of  qualification  —  Erroneous 
number  of  house — Power  to  amend — B.  A,  sect. 
*) 806 


County^  franchise — Oocnpation — Bateable  value  of 
premises  under  several  landlords — Aggregate  value 
— Eep.  Peop.  Act,  s.  6  page  809 

County  franchise — Sub-lessee — Term  of  more  than 
sixty  years— Bep.  Peop.  Act  s.  5    810 

Practice — Notice  of  objection — County  and  borough 
vote  s.  6 811 

Practice — Notice  of  claim — What  is  a  "house" — 
Power  of  revising  barrister  to  amend — 6  Vict.  o.  18 
SB.  15,  40  830 

Practico—Oounty— Notice  of  claim  by  a  12J.  occnpier, 
sufficiency  of .*. 833 

County  franchise — 40s.  freehold — How  value  esti- 
mated—Expenses not  to  be  deducted 835 

County  franchise — Freehold  for  life — 40s.  freehold — 

Poor  and  noccssitons  burgess — Bye-laws  of  a  corpo- 
ration—Custom— If  tenant  from  year  to  year 836 

ELEGIT. 

Seizure  of  superfluous  lands  of  a  railway  extension 
line — Works — Bight  of  the  judgment  creditor 800 

(See  Execution.) 

ENCBOACHMENT. 

By  a  tenant  with  the  assent  of  landlord— Bight  of 
landlord  to  recover  ground  encroached  on 406 

ENDOWED  SCHOOLS'  ACT. 

18® — Educational  endowment — Educational  exhibi- 
tions— Merrick's  fund — Motion  toinforce  informa- 
tion as  to  jurisdiction  of  commissioners 787 

ESTATE  TAIL. 
(See  Will.) 

ESTOPPEL. 

Work  done  defectively — Price  sued  for  and  recovered 
— Cross  Botiuu „ , 155 

EVIDENCE. 

To  explain  ambiguity  in  a  will  when  admitted 38 

Of  a  conspiracy  to  pick  pockets 75 

Of  negl^nce  by  a  guest  at  an  inn— Leaving  bed 

room  door  unlocked 93 

Of  intention  of  a  testator  who  hu  transferred  stock 

into  the  joint  names  of  trustees 150 

Declaration  of  the  person  whose  legitimacy  was  in 

dispute  under  the  Legitimacy  Declaration  Act, 

admitted   ;  153 

Of  a  Scotch  marriage — Habit  and  repute  '.'.'.'.  18(5 

Burden  of  proof  in  a  suit  for  infringement  of   a 

patent , ..,,, ,, jm 

Bmden  of  proof  of  right  in  a  suit  on  behalf  of"  free^ 

holders  claiming  right  of  common 254 

What  is  aa  acknowledgment  of  a  debt  in  a  letter  to 

take  it  out  of  the  Statute  of  Limitations— What  is 

a  promise  to  pay— Effect  of  the  expression  without 

prejudice   353 

Of  want  of  reasonable  and  probable  cause  for'the 

presentation  of  a  petition  in  bankruptcy 337 

Parol  admitted  to  explain  ambiguity  in  description 

of  an  executor  in  a  will 575 

Of  false  pretences  ...; .' '"""  gyg 

Of  conspiracy  !!!!!'.!!!!!!  666 

In  an  indictment  for  an  indeoent  assault  defendant 

cannot  call  witnesses  to  prove  former  indecencies 

by  prosecutrix ggj 

Presumption  of  dea^— Legatee  not  heard  of  for  seven 

ye«n  775 

Contract  by  telegram—  Undisclosed  prinoipia— Statato 

of  Frauds  804 

Of  propertj;  on  an  indictment  for  lara«uiy .'.".'.*.'  851 

In  arson  of  intent  to  defraud  883 


EXCHANGE,  BILL  OF. 
(See  Bill  of  Exchange.) 
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EXCISE. 
(See  Cusfoms.) 

EXECUTION. 

fl/o. — Seixnre  of  purt  for  tbe  whole — ^Wbat  is  an 
"  ifltoal  aaiznre  ?  —  Bill  of  sale  —  Bono  fides — 
Kotaoe  of  deUverr  of  writ  to  sheriff — Mercantile 
Law  Amendment  Act  1856,  s.  1 .page    96 

Sdxnie  nnder— Sale  delayed  b;  injanction — Appoint- 
ment of  tmstee  under  Uqaidation  before  sale^Not 
protected  against  trustee 311 

ItankraptoyAot  1869,  ss.  11,  95,  and  125— Seizure  and 
■ale — ^Act  of  banJcrnptoj— Belation  back 313,  315 

False  retom  by  sheriff — Damage  to  ezecntion  creditor 
—Estoppel 747 

Jndgment  creditor — Elegit — Seizure  of  superfluous 
laods  of  a  railway — Bight  of  judgment  creditor   ...  860 

Bights  of  execution  creditor  in  case  of  bankruptcy ...  918 
(See  Practice.) 

EXECXJTOB. 

Right  of  retainer — Equitable  assets — Equality  in 
distribntion  of  assets 202 

Of  a  deoeased  administrator  d»  boni$  non — Costa  cf 
in  an  administration  suit 263 

Bight  ot  set-off  as  residuary  legatee  against  executor- 

ilup  account 871 

(See  Adminietration — Predate  Court — Will.) 

FALSE  PBETENCE3. 
(See  Criminal  Law.) 

FEEEY. 

Title  of,  to  oompensation  by  a  railway  company  as 
being  "  lands  injuriously  affected "  —  Bailway 
Clauses  Acts— Bndge   <... 84 

FINES  AND  BECOVEEIES  ACT. 

Ftaotioe- Affidavit — CouTeyanoe  —  Married  woman 
without  the  consent  of  hsr  husband 804 

Power  to  married  woman  to  dispose  of  real  estate 
by  will-Practice-Sect.  77 890 

FIXTUBES. 
Bill  of  sale — Registration— What  are  411 

(See  Mortgage.) 

FOEECLOSUBE. 

Dispute  between  defendants — Form  of  decree  373 

(See  Mortgage.) 

FOBEIGN  ENLISTMENT  ACT. 

Towing  a  prize  of  war  is  not  employment  in  the  naval 
service  of  a  belUgerent  nnder83&84  Vict.  c.  90 
s.  8  C9 


FOEEST,  EOYAL. 
(See  Common.) 

FOEFEITUBp. 
Forfeiture  clause  in  a  will — Petition  for  liquidation...  870 

FOBGEBT. 
(See  Criminal  Law.) 

FBAUD. 

Bin  for  an  aooonnt — Settled  account — Compensation 
deed— Jurisdiction 579 

In  a  oonttaet  for  sale  of  goods — Election  to  rescind 
afttr  action  brou^t — Promoters— Equitable  plea...  708 


FRAUDS,  STATUTE  OP. 

Voluntary  settlement — Loan  —  Consideration  —  Evi- 
dence of  fraud     paae  28S 

Sect.  17 — Sale  of  goods — Note  or  memorandum  m 
writing  5Qt 

Sect.  4— Promise  to  answer  for  the  debt  or  default  of 
another — Liability  of  a  third  person  assumed,  but 
not  actually  existing 7SS 

Contract  l>y  telegram— Undisclosed  principal   804 

(See  Debtor  and  Creditor^Contract.) 

FBEIGHT. 
(Sec  Maritime  Lave.) 

FUND  IN  COUET. 

To  credit  of  one  found  to  be  a  Innatic  in  France — 
Application  for  payment  by  French  Committee — 
Discretion  of  conrt 92t 

(See  Practice.) 

GUAEANTEE. 
AGstake  in  equitable  defence — Liability 90> 


GUNPOWDEE. 

Keeping  in  an  unlicensed  piece — ^23  A,  24  Vict.  o.  139, 
a.  6— Ik  the  manufacture  of  cartridges  within  the 
prohibition    621 


HEALTH,  PUBLIC. 

Expenses  of  works  executed  by  local  board — Kecovery 
against  owner  in  a  summary  manner — Private  im- 
provement expenses— Local  Government  Acts  597 

Eleution  of  lo<nl  board— Nomination— Qualification 
ofvoters— 11  A12Yict.c.63,s8.224i24  930 

(See  Public  Bealth.) 


HEBEST. 
(See  EccleiiaaliCal  Law.) 

HIGHWAY. 

Power  of  board  to  remove  shingle  from  a  beach — 
Respective  liabilities  of  contractor  and  employer — 
General  Highways  Act,  ss.  51,  52 19S 

Encroachment  on  side  of  the  carriage  way  not  dedi- 
cated to  the  public— Highway  Act  1864,  s.  51 53S 

Obstmction — ^Bigbt  of  owner  of  land  dedicated  to 
public  use— Access  to  property— Highway  Act 
(4*5WiU.4,o.50),s.72 80» 

HUSBAND  AND  WIFE. 

Real  estate — Partition — Conversion — Decree  fer  sale  2X 
Separation  deed — Custody  of  children — Covenant  by 

father  in  restraint  of  parental  rights — Public  policy 

Divorce  Acts 146 

Evidence  of  a  Scotch  marriage— What  is  habit  and 

repute 783 

Deaungs  with  separate  act  of  married  woman — 

Notice  of  settlement  193 

Will  of  married  woman — Protection  order — Desertion 

Probate  20* 

Mortgage  by  husband  and  wife — Beconveyanoe  by 

mortgagee  to  hnsband — Wife's  equity 404 

Marriage  articles — Default  of  husband  to  perform  his 

part  of  the  agreement — Bill  for  specific  performance 

— Death  of  wife  without  issue — Consideration  52S 

Gift  to  unmarried  woman  for  life  for  her  separate  use, 

and  after  her  death  to  the  hnsband  in  fee — Docs 

the  estate  vest  in  the  hnsband  immediately  on 

marriage  ? 72f 

Wife  a  pauper  lunatic  in  a  colony — Separate  estate 

— Maintenance — Payments  of  dividends  _.  683 

Slander  of   wife — Imputation  on   chastity — Special 

damage 7M 
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Power  to  wife  to  dispose  of  real  estate  by  will — Sepa- 
ration deed — Fines  and  Beooveries  Act  page  890 

Deed  of  separation — Proceedings  pending  in  Divorce 
Conrt — ^lojonction  902 

(See  Divorce  and  Matrimonial  Cau$tt — 8ettUm*nt, 
Marriage.) 

INCOME  TAX 

Loool  ooal  dues  levied  by  corporation  of  Brighton, 
liabiKty  of— Bate  of  duty— Coals— Tax  of-5&« 
Viot.  0. 35,  ss.  60, 100 207 

INFANT. 

Seligions  ednoation  of  a  ward  in  ooart — Faith  of 
deceased  father  to  be  preferred  to  that  of  sorriTing 
mother — Inquiry  as  to  oonrictlons  of  the  infant  ...  115 

night  of  mother  over — Forfeited  guardianship 907 

(See  Parent  and  Child.) 

INJUNCTION. 

To  restrain  action  after  a  petition  for  winding-op   ...    23 
Against  an  action  for  further  damages  for  injnry 
done  to  a  passenger  where  a  receipt  m  full  for  com- 
pensation Bad  been  given 77 

Spurious  trade-mark — Goods  conveyed  by  a  carrier...  813 
Against  destructive  operations  by  a  railway  under  a 
special  Act ,867 

INNKEEPEE. 

Wine  and  Beerhouse  Act  1869—9  Qeo.  4,  c.  61,  s.  14 
— New  tenant — Change  of  occupancy — Special 
sessions 41 

liability  of  for  money  lost  by  a  guest — Evidence  of 
negligence  by  guest — Leaving  bedroom  door  nn-  ' 
locked „..„ 93 

Wiue  and  Beerhouse  Amendment  Act  1870,  s,  IS— 
Seizure  and  sole  o(  liquor  in  suspected  houses — 
Kight  of  owner  to  be  heard 591 

INSURANCE,  FIBK 

Constmction  of  policy — Goods  "  assured's  own  in 
trustor  on  commission,  for  which  he  is  responsible  " 
— Goods  which  assured  has  sold  lying  at  a  wharf, 
bat  on  which  he  still  retains  the  dock  warrants   ...  662 


INSUEANCE,  LIFE. 

The  Customs  Annuity  Fund,  rules  as  to 233 

Joint  interest  in  a  poucy — Joint  agreement  to  keep  it 
np — Failure  by  one  to  pay  and  payment  by  the  other 
—Foreclosure  _ 482 

INSUEANCE,  MARINE. 

Signing  "slips" — Usage  among  underwriters  — 
Stamps  on  "  slips  "    188 

Policy  on  goods  on  ship  or  ship  to  be  declared — Mis- 
take in  ship's  name — Innocent  misrepresentation 
Underwriter's  slip  —  Evidence  —  30  Vict.  o.  28, 
88.  7,  9    490 

Material  oonoealment — Liability  of  underwriter  566 

Construction  of  policy — Inception  of  risk — Policy 
on  freight — Goods  not  on  board — Meaning  of  term 
"at  and  from"   739 

Concealment  of  a  material  faotr— Lloyd's  rules — 
"Half -time"  snrvey — Loss  of  class— Knowledge 
of  underwriter 742 

Action  by  assignee  of  policy — Beneficial  interest  of 
plaintiff— Polioy  of  Marine  Insurance  Act  1868,  s.  1  824 

Indemnity  against  loss  as  carriers -~Bight  to  com- 
plete indemnity   932 

(See  Metritime  Law.) 

INTEENATIONAl  LAW. 

Foreign  domioil  —  Estate  pur  autre  ri«— Legacy 
duty    121 


Will  of  a  foreigner — Law  of  domicil  at  the  time  of 
death  page  164 

Domicil,  English  or  Scotch  —  Beal  and  personal 
estate— Election — Jurisdiction  « 530 

JOINT-STOCK  COMPANY. 

Special  oonstitntion — Shares  transferable  by  dead 
only — Pajing-up  subscribed  capital  —  Allotment 
when  capital  not  paid— issue  of  sorip  oertifioaten 
payable  "to  bearer"— Sale  of  certificates — Know- 
ledge of  company — Parchaeer  not  registered — 
Alleged  misrepissentations  ita  prospectus 142 

Agreement  to  purchase  business  of  another  company 
— Undertaking  to  take  shares  in  new  company — 
Issue  of  shares — Insertion  of  name  on  registw 179 

Colourable  transfer  ot  shazes — ^Bectifioation  of  re- 
gister   406 

Power  of  directors  to  refuse  transfer  of  shares — 
Amalgamation — Assets  handed  to  the  absorbing 
company— Exchange  of  shares  by  the  shareholders, 
and  subsequent  resuscitation  of  the  old  company...  438 

Concealment  in  prospeotns — Personal  liability  of  di- 
rectors— Estate  of  a  deceased  director — Allottee— 
T^ranaferee  of  shares— Delay— Costa 446 

Agreement  by  a  new  company  to  purchase  water- 
works and  property  ot  an  old  company — Option  as 
to  puzohaae — Non-performaaoe  of  the  oonditiooi   ...  487 

Sale  of  nndnrtaking — ^Agent — Commisaion — Power  of 
directors  to  act  separately  526 

Transfer  of  shares  to  a.  man  of  straw  just  before 
stoppage  of  company — Bona  fidet — Misrepresenta- 
tion  „ 582 

Advance  to  direetora  for  the  pnrpoee  of  purchasing 
shares  and  rigging  the  market — Notice  when  the 
solicitors  to  two  companies  are  the  same 618 

Loan  by  directors — Inability  of  borrower  to  pay — 
Compromise — [7/tra  vires -Shareholders  bonnd  by 
act  of  directors  if  they  have  means  of  knowledge 
and  do  not  interfere  ...»«,.......„ 636 

Bemuneration  of  a  manager  with  a  salary  and  half 
profits,  how  estimated  653 

Validity  of  amalgamation  of  a  comiMu^ — Notice  of 
allotment  of  shares 654 

Transfer  of  shares  at  Liverpool— Custom  of  liver- 
pool  Stock  Exchange — Action  for  commission — 
Transfer  note — Difference  between  non-reoeived 
and  non-transferred   ...» 753 

Scrip  certificates  —  Shareholder  —  Beotification  of 
register  776 

Loon  by  one  company  to  another  for  purposes  ultra 
vires — Bigging  the  market — Directors  and  solicitors 
in  common    , 858 

Tranffer  of  shares — Infant  transferee— Usage  of 
Stock  Exchange — Liability  of  jobber  863 

Inchoate  foreign  company — Jurisdiction  to  wind-up 
— Debt  incurred  on  credit  of  the  company — Liability 
of  allottees  of  shares 895 

(See  Lands  CEotuet  Consolidation  Act — fiotiway — 
Winding.itp.) 

JOINT  TENANTS. 
If  created  by  the  words  "  between  them  " 892 


JUDGMENT. 
(See  Execution.) 

JUEISDICnON. 

Equitable  in  case  of  the  set-off  of  the  private  debt  ot 

one  partner  against  a  partnership  debt  237 

In  a  petition  affecting  the  Crown  737 

Of  justices— Claim  of  right — Bipress  provision  for 
settlement  of  a  dispute 828 

(See  Practice.) 

JUET. 

Insufficiency  of  special  jury — Befosal  to  ftaj  a  tales 
—Costs  ...- ~ 747 

(See  Practice.) 
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JUanCE  OF  THE  PEACE. 

SmniDMT  jarisdiotion  of — What  is  a  bond  fide  olaim 
of  right  .poye  826 


LAND  OKAINAOE  ACTS. 
(See  Itrainage.) 


LANCASTEB  PALATINE  COXTET. 

Pneiioe — Cause  tried  at  the  aasUea — Before 
ooort  motion  for  new  trial  to  be  made 


what 


435 


LANBLOBD  AMD  TENANT. 

Stone  qaarry — Notioe  to  quit— Setting  np  onatom  ...  324 

Title  of  tenant  to  land  annexed  to  tiie  tenement — 
Statute  of  Limitatiou— Poaiesaian— Ce«(«n  vim 
tnttt „ 410 

Encroachment  of  tenant — ^Aaaent  of  landltwd — ^ight 
of  landlord  to  teooTer  land  enoxoaohed  on— Statute 
of  Fiaada,  a.  1— Statute  of  limitations  (3*4  Will, 
o.  27),  B.  7 » _ 406 

Bankinptogr  of  tenant— Lesaor's  riffht  of  proof  for 
iiUBi7  by  dieelaimer  of  the  lease  by  tmitea   609 

Sale  b]r«notio»— Claim  by  the  landlord— Anotioneer'a 
implied  aotlKnitr — Bassinffof  properfyonsale 796 

Bii^ta  between  oatgoing  and  inooming  tenant  aeoord- 
ing  to  the  onstom  of  Uie  coontry— Aots  of  ooltiv*. 
tioa  .....„..........._ „ „ 876 

ExoaasiT*  diattMa— Special  property  on  ohattels 
Biased  ^...^.^ 880 

Pnweedioga  by  landlord  ia  Coonty  Ooort  to  raeover 
iinisseairni — Order  and  warrant  at  possession— De. 
BTsry  ot  poeaession  by  baiHff  to  ludlord— Action 
of  tieapMS  by  sob-tenant  aninst  landlord— Jaati- 
ftoatkm  waOar  the  Aet  —  Parties  to  the  suit — 
Betappol— Bemedy  of  snb-tenant  against  landlord  937 
(See  Distmt— Lease.) 

LAND  BBOISIBY  ACT. 

ladsfeaaible  title — Sale  by  mortgagee— Sabseqnent 
iasvabiasoes— Bight  ot  porohaser  to  be  entered 
oathe  i«oord  of  title 12 

LANDS  CLAUSES  CONSOLIDATION  ACT. 

Sects.  80.  85 — Coats  of  prooeedings  for  asseasmBnt  of 
compensation   «... 20 

A  taouoy  created  after  serrioe  of  notice  to  treat  not 
a  snbmst  for  compensation _ ~...  149 

Sects.  78,  80,  porchase  nnder — ^Leases  granted  by 
laadlora  after  notioe  to  treat— Compensation- 
Costa  — _ „ —  407 

Sset.  69— Beinrestment  of  pprohase-money  of  land 
on  ■ettlsmant — ^Bepairs- Erection  of  new  btuld<. 
ims  T^iiiisiient  improTementa — Tenant  for  life 
and  gemaindwnnan — Apportionment — Costs  644 

Saet.  100— Compensation  for  disturbance  of  commcm- 
ahls  rights — Appointment  of  sorreyor — Duty  of 
pvotnoters 788 

8«t.  68 — Lands  injoiionsly  affected — ^pedal  Act 
ooataining  no  pioTision  for  compensation— Effect 
of  ineorpotaiion  of  Lands  Clanses  Act  in  special 

Act „ 914 

(Sae  Baikoan—Joiitt^toek  Company.) 

LABCENT. 
(See  OriminaX  Law.) 


LEASE. 

Tjahilities  of  emtm»  91M  tnut  nnder  to  aooount 

Ftnrsr  to  Iwse  under  a  will  ....>. 

(See  Landlord  and  Tmani.) 


LEOACT. 

In  satia&otion  of  monqr  due  to  legatee — In  satisfac- 
tioQ  of  a  rantoharge   out  of   testator's  estate  — 


13 


142 


Whether  onmulatiTe  or  snbstitntional .page  327 

Bight  of  a  legatee  of  a  mortgaged  chattel  to  exoner- 
ation under  Locke  King's  Act 555 

Power  to  deduct  from  legacy  moneys  owing  by  the 
legatee  to  the  other  legatees,  under  the  will — 
Interest— Statute  of  Limitations  771 

To  a  class — Legatee  not  heard  of  for  seven  years — 
Presumption  of  death 775 

Failure  of  object  of  gift— Absolute  gift— Newly  bom 
infants   816 

Forfeiture  clause — liquidation  870 

(See  WiU.) 


LEGACY  DUTY. 

Estate  pur  au(r«  vie — ^Foreign  domioil— 36  Geo.  3, 
0. 52,  s.  20 „ 
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LEGITIMACY  DECLABATION  ACT. 

Eridence — Declaration  of  person  whose  legitimacy 
was  in  dispute  admitted   163 


LIBEL. 

Charging  miaoondootin  the  management  of  a  news- 
paper business — ^Inserting  adTertisements  without 
orders 4i 

Libellous  passages  in  a  will  struck  out  of  probate  by 
the  court   ~ • ....•  16^ 

Functions  of  court  and  jnr^ — Critioism  on  a  title 
given  to  an  article  of  manufacture 464 

(See  Slander.) 

LIEN. 

A  banker  has  none  on  trust  moneys  deposited  with 
him  as  such  by  a  bankrupt  trustee 250 

For  costs  of  a  solicitor  discharged  from  a  suit  by 
himself  .«......~ ~ 900 


LIEN,  MABrmiE. 
(See  Admiralty  Court— Maritime  Law.) 


LIGHT. 

Ancient  lights- Prescription  Aet  (3  ft  4  WilL  4, 0. 71), 
as.  3, 4— Unity  of  possession ..~ 
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LIMITA'nONS,  STATUTE  OF. 

3  A  4  Will.  4,  0.  27,  s.  28— Joint  mortgagees  in  pos- 
session more  than  twenty  years,  but  acknowledg- 
ment in  writing  of  mortgagor's  title  by  one 
mortgagee  only  within  twenty  years 230 

Debt  barred  by— Subsequent  letter  from  debtor 
having  reference  to  the  debt — Wliat  is  an  acknow- 
ledgment—What is  a  promise  to  pay— Effect  of  a 
letter  "  without  prejnaioe  " 319 

Title  of  a  tenant  to  land  annexed  to  the  tenement- 
Possessory  right 410 

3  A  4  Will.  o.  27,  s.  7— Encroachment  by  a  tenant 
with  assent  of  his  landlord— Bight  of  landlord  to 
recover  land  encroached  on 49S 

Deduction  from  legacy  of  debt  due  to  other  legatees 
—Interest « —._....  771 

Legatee  not  heard  of  for  seven  years — Presumption 
of  death— Distribution .; 775 

Acknowledgment  of  debt  by  indorsing  a  promissory 
note— Lord  Tenterden's  Act   78i 

(See  Preseripfioii  Act.) 


LIVEBPOOL  STOCK  EXCHANGE. 

]?raotioe  of  course  of  business — Action  for  comsiis- 
sion — Transfer  note — Difference  between  sum  re- 
ceived and  sum  transferred  —  Interpretation  of 
transfer  deed   753 
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Ct«mp  on  eonve;iuicc8  to  a  local  board  of  heeithpage   28 
BecoTerjr  against  ownir  of   cxpcDKes  incurred  by 
works    executed  by  board— fti vale  improTemect 
expenses 597 
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LOCAL  LAWS. 

lindsey  private  Act— Jurisdiction  of  justices   826 

Chelsea  improrement — Compensations  under    914 

LOCKE  KINO'S  ACT. 

DeTise  of  mortgaged  estate — Charge  of  mortgaged 
debt  on  residue — Meaning  of  terms  "interest  in 
land"  and  "contrary  intention"— Pledge  of  chat- 
tel—Right of  a  legatee  to  exoneration 555 

LORD  MAYOR'S  COURT. 
Foreign  attachment — Freight— Prohibition    935 

LUNATIC. 

Uaintenance  of,  claims  for  and  consequent  possession 
of  the  property 551 

Lnnatic  pauper — Intestacy  of — Grant  of  administra. 
tion  to  guardians  as  credit-  rs 574 

Ecclesiastical  property — Sale  of— Lnnatic  tenant  for 
life — Approval  of  court — Whether  jurisdiction  in 
Chancery  or  lunacy 721 

Wife  a  pauper  lunatic  in  a  colony — Separate  estate 
^PayOient  of  dividens  to  colonial  master  in 
lunacy 783 

So  found  in  France — Fund  in  court  to  tho  credit  of — 
Application  for  payment  by  French  Committee    ...  9S$ 

MALICE. 

aliciously  presenting  a  petition  in  bankruptcy  and 
procuring  plaiutiff  to  be  adjudged  a  bankrupt — 
Action  against  an  attorney  for — Evidence  of  malice  337 

(See  Libel.) 

MANDAMUS. 

The  receiver  of  public  moneys  cannot  compel  the 
Commissioners  of  the  Treasury  to  direct  the  Comp- 
troller and  Auditor-General  to  audit  his  aooouut ...  705 

(See  Praeliee.) 

MANOR. 
(See  Coi>y?io2(2.) 

MARITIME  LAW. 

Charter-party — Port  of  Rochester — Metago  due — Lia- 
bility of  shipowner  or  consignee '. 26 

Damage  to  cargo  by  delay  caused  by  outbreak  of 
war— Right  of  assignee  to  sue— Bills  of  Lading 
Acts- Admiralty  Court  Act 34 

Ship — Naval  service — Towing  prize  of  war — ftoperty 
in  prize— Forei^  Enlistment  Act  1870   69 

Collision — Tug  lying  in  wait— Duties  of  to  avoid  col- 
lision— Responsibility  of  sailing  vessel  coming  into 
oollision  with  tug— Both  vessels  in  fault 74 

Insurance— Signing  "slips" — Usage  among  under- 
wiiten— Stamps  on  "  sliiis  "  108 

SalTsge— Mutiny — Famishing  navigation 136 

Bottomry — Communication  with  owner — Bill  of  ex- 
change— Collateral  security — Procedure  in  colonial 
court 137 

Salva^fe — Loss  of  salving  vessel — Dangers  of  service 
— Liability  of  vessel  saved— Negligence*. 166 

Charter  party — Repayment  on  amount  of  freight — 
Failure  of  voyage  by  loss  of  cargo — Freight  not 
earned  —  Construction  of  charter  —  Difference 
between  £ngli«h  and  foreign  rule  of  mercantile 
law 211 


Charter-nartf- Bill  of  lading— Lien— Short  shipment 
— "Dead  freight"— Domurrngo  — Detention  beyond 
demurrage  days — Meaning  of  teiin  "  all  other  con- 
ditions"     page  215 

Ship — Bight  of  owner  to  sue  for  necoFsarics  co- 
partner    279 

Ship — Contract  to  loaJ  coals — Subsequent  dispute  As 
to  price — Acceptance  given  at  time  w^ieu  cargo 
was  lost — Failure  of  consideration 30O 

Charter-party — Dead  freight— Deficiency  of  cargo- 
Lien— Jndorse^s  of  bills  of  lading  also  charterers — 
Quantity  specified  in  bill  of  lading 317 

Salvage — Passenger's  baggage — Salvor's  lien  on  — 
Rival  salvors — Right  to  begin— Life  salvage  from 
a  foreign  ship — Juri^dictionr- Admiralty  Court  Act 
1861,  8.  9    380 

Priority  of  lien — Master— Ship's  ag:nt — Shipbuilder 
— Wages  —  Disbursements —  Repairs  —  Mercantile 
account  38s) 

Practice — Costs — Bail— Pixcite — Re-arrest  of  ships 
for  amonnt  duo  for  damages— Costs  exceeding  bail 
—Admiralty  Act  1861,  pb.  15,  23 392 

Ship — British  ship  in  United  States  Court— Wages — 
Irotest  of  British  Cunsul— Voyage  not  ended — 
Absence  of  special  circumstances— Jurisdiction   ...  S95 

Insurance- Policy  on  goods  on  ship,  or  ship  to  be 
declared — Mistake  in  ship's  name — Innocent  mis- 
representation— Underwriter's  slip— Evidanco— 30 
Vict.  c.  23,  ss.  7.  9  , 490 

Collision — Fog — Duty  and  powers  of  Trinity  Masters 
as  assessors  in  tho  Admiralty  Court— Conflict  of 
opinion  between  the  judge  and  Trinity  Masters  ...  512 

Collision — Regulations  for  prevention  of— Articles  13 
and  16 — Risk  of  oollision 514 

Practice- Duty  of  proctors  with  resp«ct  to  proxies 
— The  Admiralty  Rules  and  Regulations,  role  40  ...  516 

Insurance  —  Material  concealment  —  Liability  of 
underwriter  566 

Charter  party — lien  on  cargo  fur  freight — Shipment 
without  notice  of  charter-party — Advertisement  as 
a  general  ship  580 

Practice — Consent  to  a  motion — Costs 605 

Collision  —  Objeotion-to  registrar's  report  —  Motion 
for  further  evidence— ABidavits — Practice 605 

Collision — Measure  of  damages — Demurrage — Time 
and  rate — Reference  to  registrar  and  merchants — 
Objection  to  registrar's  report   (>72 

Insurance — Construction  of  policy — Inception  of 
risk — Policy  of  freight— Goods  not  on  board  — 
Meaning  of    term  "at  or  from"  739 

Insurance — Concealment  of  material  fact- Lloyd's 
rules  —  "  Half  time  "  survey  —  Loss  of  class- 
Knowledge  of  underwriter  742 

Navigation — Public  right  of— Incidents  to  obstruc- 
tion   793 

Insurance — Action  on  policy — Beneficial  interest  of 
plaintiff— Policy  of  Marino  Insurance  Act,  18C8, 
B.  1  824 

Salvage — Apportionment — Sailing  vessel  as  salvor...  884 

Salvage — Value  under  lOOOt.  —  Jurisdiction  —  Mer- 
chant Shipping  Act— County  Court  Admiralty 
Jurisdiction  Act  1868 885 

Collision— Compulsory  pilotage— Burden  of  proof — 
Several  issues — Costs 887 

Practice — Collision— Amendment  889 

Tender— Costs — Practice 889 

Insurance — Indemnity  against  loss  as  carriers- Bight 
to  complete  indemnity  932 

Freight — Attachment  of  freight  in  the  Lord  Mayor's 
Court 935 

General  average— Cost   of   pumping   ship — Donkey 

engine  and  fuel 914 

(See  Admiralty  Court.) 

MARRUGE  LAW. 

What  is  evidence  of  a  Scotch  marriage  ? — Habit  and 

repute 183 

(See  Divorce  and,  Matritnonial  Cautet  -Busband  and 
Wi/e.) 

MASTER  AND  SERVANT. 

Liability  of  a  railway  company  for  wrongful  act  of  a 
servant  in  false  imprisonment 951 
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SrUJKfTS   OF   CASES. 


MATRIMONIAL  CAUSES. 
(See  Dimrrce  ani  Matrimonial  Caufes.) 

MBECANTILE  LAW  AMENDMENT  ACT.  page 
Ammflment  Act  1856,  s.  I— Ez?cation— Bill  of  sale    9i 

METBOPDUS,  LAWS  OF. 

Muylebone  Improvemeut  Aot  —  Parchase  under— 
Laiues  gr&nted  by  landlord  after  notioa  to  treat 
— Compensation — Coats ■107 

Metropolis  Manasfoment  Act  of  185.5,  gg.  105,250— 
Expvnaes  of  dnuning^  and  paving— Apportionment 
of - 431 

HrtropoUs  Local  Management  Act — What  is  "  line  of 
bnilning  "  in  sects.  75  and  )07— Order  to  pnll  down 
— Service  of  on  occupier  or  bnilder—DjIay 552 

Metropolis  Valuation  Act  1839,  S8.  45  and  54— Entry 
of  grou  and  rateable  Talua  on  raloation  list — Ex- 
eeptioDal  principle  of  valoation 5(>2 

Matropolis  BaildiDj  Act  1855,  s.  51— Liability  of 
owner  for  district  surroyor's  fees  593 

London  (City)  Improrement  Aot— Notioe  to  treat — 
Before  wnom  compensation  to  bs  assessed  — 
Tenancy  for  mora  than  one  year— Interest  to  be 
caIonlat«d  from  time  of  notice CIO 

Looal  Maoasement  Act  (18  &  19  Vict.  o.  120,  ss.  9a, 
9S — Bi;;bt  of  owner  of  Und  dedicated  to  public  use 
—Access  to  property— Highways  Act,  8.72 8)0 

MINES  AND  MININO. 

Setting  ap  mining  onstom  against  mining;  Iea.4e— Lia- 
biKbes  of  ceatai  qin  trait  under  a  leaaj  to  account    13 

MOBTGAOE. 

T«  solicitor — Sale  of  the  mortgaged  property— Con- 
ewlamit  of  existenoe  of  the  mortgage— Mortj^isea 
ndkntor  to  Tondor — Costs    10 

Of  iMaebolds  by  an  underloase— Power  of  sale— 
23  &  24  Vict.  o.  115,  ».  15— Sale  together  of  two 
mortgaged  properties  under  distinut  powers  of 
sale « 53 

Wbere  one  of  two  joint  mort^geos  is  out  of  the 
jniisdiction  court  cannot  mike  a  vesting  order 151 

Pnoii^ — Notioe  where  same  solicitor  for  both  par- 
tiea — Fraud— Middlesex  registry 191 

Bedcmption  anit — Joint  mortgagees  in  possession  for 
more  than  twenty  years— Trnstees—Aoknowlelg- 
ment  in  writing  within  twenty  years  of  mortj^agor's 
tit)*,  bat  mgned  by  one  mortgagee  only— Statute 
a(  Liaitationi,  *.  28  2.3) 

FoMelomire — Dispute  between  defendants- Form  of 
deeree... 373 

By  husband  and  wife — ^Beoonreyance  by  mortgages 
to  hasfaaod— Wife's  equity  401 

Foretfloenre  and  redemption  snit— Trade  fixtures- 
Chattels — ^Attempt  to  unpeaoh  seonrities— Bills  of 
Sale  Act 411 

Emntable — Charge  to  secnre  advances  by  bankers  — 
Hinilar  charge  on  other  estates— Devi^cos—C^tn- 
tribution 450 

To  a  b^i»l?»»- — Bealisation  of  mortage  -Bnlanoo  re- 
""iT-JTig  doe — Administration  suit — Exeoutoriihip 
■woant  635 

Ptiority — Xo*io8— Equitable  mortgagee  by  deposit  of 
title  deeds  without  notioe  of  prior  legal  mort;,'ng>  763 

Eonitabls  charge  on  a  commission  in  the  army — 
Priority — Notice— Sale  of  commission— -Notice  left 
after  bnsineea  hours  772 

Sale  of  mortgaged  property — Purchaser's  right  to  de- 
livery of  title  deeds 734 

Priori^ — Pnrohase  for  value  without  notioe — Fraud 
— Constmctive  notioe — Legal  esta'.e 921 

MOBTOAOEE. 

Joint  iateraat  in  a  polioy  of  insurance,  and  agreement 
to  keep  it  op  together— Payment  by  one  only — 
Eqaitablo  elaim— Foreclosure 132 

CaoeoUdation  of  mortgages— Principal  and  surety- 
Marshalling  securities  553 


Looke  King's  Aot — Devise- of  mortgaged  estate — 
Charge  of  mortgaged  debt  on  residue — Meaning  of 
terms  "  interest  in  land  "  and  "  contrary  intention  " 
— Pledge  of  a  chattel— Eight  of  a  legatee  to  ex- 
oneration    .paye  355 

MOBTMAIN. 

Bequest  for  building  a  ehnrch  hell  to  hi  invalid 2)> 

(See  Charils-Wilt.) 

MUNICIPAL  COKPOBATION. 

Acknowledgment  by  of  an  ajraoment  not  nnder  seal 
— Aoqaiesoenoe 

NAVIOATION,  BIGHTS  OF. 

Incidents  to  public  right  of  navigation — Obstraotion 
to 7)1 

(See  ifai-ilime  Law.) 

NEGLIGENCE. 

Of  railway  company  by  gate  left  open  at  a  level  cross- 
ing    lOS 

Invitation  to  the  promises — Knowledge  of  the  danger 
—Injury  by  33i 

Action  for  death  of  cattle  caused  by  leaving  clippings 
of  yew  trees  on  the  ground 035 

What  is  contributory — Ordinary  behaviour  of  a  rail- 
way passenger 822 

Leavmg  ice  on  a  railway  platform Sfi 

(See  Accident,  Death  or  Injary  by— Railway.) 

NOTICE. 
(See  Mortgage.) 

NUISANCE. 

Action  for  cattle  killed  by  droppsd  clippings  of  yew 
trees i 6)5 


PAEENT  AND  CHILD. 

Beligions  education  of  a  ward  in  court — Faith  of 
deceased  father  adopted  in  preference  to  that  of 
the  living  mother- When  inquiry  allowed  as  to  the 
convictions  of  the  infant  -.  US 

Separation  deed — Custody  of  children— Covenant  by 
father  in  restraint  of  parental  rights — Public 
policy 14S 

Settlement  by  a  son  in  favonr  of  his  father — Bill  ti 
set  it  aside — Undue  influence— Delay  in  seeking 
relief  37'1 

Claim  by  a  mother  against  her  son's  estate  for  main- 
tenance disallowed 403 

Bight  of  a  mother  over 'an  infant — Forfeited  guardian- 
ship   907 

(See  Infa>xt.) 

PAE-n-noN. 

Husband  and  wife— Conversion — Decree  for  sale 23 

Discretion  of  court  to  rofuse  a  sale— Partition  Aot 

1868,  s.  4 577 

Sale  at  request  of  infants — Partition  Aot  1868  785 

Practice— Married  woman  plaintiff- Infant  defendant 

—Partition  Act,  es.  3, 4 903 

(See  Practice.) 

PABTNEBSHIP. 

Set-off  against  a  debt  b^  the  private  debt  of  one 
partner — Equitable  jurisdiction MT 

Bequest  by  one  partner  to  another  of  share  in  lease- 
hold premises  belonging  to  the  firm— What  interest 
passes  thereby 7.7 

Indictment  of  a  partner  for  stealing  property  of  the 
partnership  ••• 850 
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PATENT. 

Infringement— Barden   of   proof  —  Betail    dealer — 
Aitiolemado  by  plaintiff's  agent  abroad page  188 

PETBOLEUM. 

Petroleam  Acts  1862,  1868— What  is  petrolenm  ?— 
Mode  of  storage 122 


PLEADING. 
Egunr. 

Administration  and  partnership  acooant— Uoltifa- 
rionsneSB — Parties 291 

Equitable  plea  on  an  action  of  trOTer  that  contract 
wag  rescinded  after  action  brought  708 

(See  Practice.) 

POOR  LAW. 

Order  of  removal- Appeal — What  is  the  next  prac- 
ticable seasions  P — Appellant's  delay  161 

Diasolntion  of  the  union — Compensation  to  clerk  to 
guardians  for  loss  of  offioe — Basiness  of  attorney — 
''  Goodwill  of  the  emploTOient— 30  *  31  Vict.  o.  106, 
B.  20 304 

Settlement — Parish  not  maintaining  ita  poor — Asso- 
ciation of  townships  for  rating  porposes — Server- 
anoe — Loss  of  settlement  thereby— Alteration  of 
area 411 

Lnnatio  panper— Intestacy  of — Grant  of  administra- 
tion to  guardians  of  tiie  poor 574 

Bemoval — Status  of  irremorability — Breaoh  of  resi- 
dence— Legal  right  to  return  to  residence 580 

Bemoval — Appeal  —  Jurisdiction  —  Court  extending 
into  several  jurisdictions,  to  what  court  the  appeal 
lies— Poor  Law  Amendment  Act  1867,  s.  27 820 

(See  Poor  Ea<e.) 

POOE  BATE. 

Valuation  list — Appeal  against  amended  rate— Be- 
newal  of  notice  of  objection  to  the  list- 27  &  28 
Vict.  c.  39,  8. 1 43 

Metropolis  Valuation  Act  1869 — Exceptional  prin- 
ciple of  valaation    »...  562 

Parochial  Assessment  Act,  s.  1 — ^What  are  expenses 
necessary  to  command  rent — Drainage  rate  under 
a  local  Act — Taxes  payable  by  landlwd 589 

Bateability  of  tenements  structurally  divided — Com- 
mon envanoe  and  staircase — Control  of  ontar  door 
— Nature  of  the  tenanoy  » ._.»„..... 696 

(See  Poor  Law — Rating.) 

POWEB. 

Of  leasing  under  a  will 22 

Default  of  appointment — Will   227 

Death  of  appointee  in  the  life  of  the  appointor — 
Beaidnary  bequest— Next  of  kin    785 

PRACTICE. 

I.  EguiTT. 
II.  Common  Law. 

I.  Equity. 

Taxation  of  bill  of  costs  mast  be  by  summons  before 
ajudgeinohambers,  and  not  by  petition    152 

Equitable  jurisdiction  in  the  case  of  a  partnership 
debt  against  which  the  private  debt  of  one  partner 
is  set  off. 237 

Suit  between  father  and  eon  aa  to  a  settlement — Dis- 
missing bill — Cost  of  trustees  improperly  brought 
before  the  court  „ 264 

Administration  suit — Party  served  with  decree — 
Claim  against  the  person  so  made  a  party — ^Inde- 
pendent suit  necessary 294 

Bui  and  information  —Special  order  to  amend — AiB- 
davit  in  support  of,  by  whom  to  be  made — Cons. 
Ord.  ix.,  rr.  14  and  16 371 


Foreclosure— Disputo  between  defendants— Form  of 
decree page  37S 

Taxation  of  costs— Bill  dismissed  with  costs  as  to  one 
object — Costs  "  so  far  as  increased  by  answer  im- 
peaching a  security" — Principle  of  taxation  .........  441 

Money  paid  into  court — Interim  investment 459 

Suit  to  recover  assets— Who  proper  parties  to— Basi- 
duary  legatees — Executors  481 

Traverring  note — Service — Appearance  entered  by 
plaintiff  for  defendant— Order    480 

Examination  under  sect.  115  of  the  Companies  Act 
1862 — Special  examiner....! 553 

Multifariousness — Misjoinder — ^Want  of  parties — In- 
junction— Libwty  to  amend 614 

'Vniere  bill  dismissed  for  want  of  prosecutor — Costs 
of  a  motion  allowed  as  costs  in  the  cause 653 

Cause  ordered  to  be  set  down  for  hearing,  though  an 
absent  trustee  had  not  entered  an  appearance  655 

Petition  for  vesting  order— Trustee  Act  1850,  s.  48  ...  738 

Administration  suit — Varying  decree  —  28rd  Gen. 
Ord.,  r.  21 739 

Beviyor— Supplemental  bill— Original  bQl 784 

Administration  order  for  preparation  of  scheme — 
Failure  of  order  785 

Partition— Sale  at  request  of  infants 785 

Unauthorised  suit  by  an  agent  of  a  foreign  govern- 
ment— Motion  to  take  bill  off  the  file    866 

Partition  Act,  ss.  3  and  4— Married  woman  plaintiff 
— Infant  defendant 90S 

Substituted  service  of  notice  of  motion  for  a  decree...  930 

n.  Common  Law. 

Execution  seizure  under /i.  /a.  of  part  for  the  whole— 
What  is  an  '•  actual  seizure  P" — Notice  of  delivery 
of  writ  to  sheriff 96 

Before  what  court  a  motion  for  a  new  trial  to  be 
made  on  a  cause  in  the  Common  Pleas  of  T*noa»t<<r 
tried  at  the  assizes 425 

Coste  to  abide  event— Reference  of  matters  in  diffs- 
renoe  , 460 

Certificate  for  coste  in  an  action  of  tort  to  By  • 
rightr-30  &  31  Vict.  c.  142,  s.  5  500 

Rule  nisi — Enlarging  generaJly  pending  ptooaediogs 
in  Chancery 572 

A  motion  for  a  rule  for  an  attachment  cannot  be  made 
on  the  last  day  of  term 572 

Affidavit — Omission  of  "  addition  "  of  deponent- 
Waiver  of  irregularity  935 

Lord  Mayor's  Court — Foreign  attachment — Freight 
—Prohibition   — 935 

(See  Attorney  and  Solicitor— Costt — Evidence — Pro- 
duction  of  Documents— Removal.) 

PRESCRIPTION  ACT. 
2  ft  3  WiU.  4,  c.  71,  as.  3, 4— Ancient  lighte— Unity  of 


poi 
lis 


2  s  3  Will.  4,  c.  71,  s.  2— Discontinuance  of  easement 
— Servient  tenement — Diversion  of  water  by  a  oaaal 
company 239 

(Sea  Limitatione,  BtaMe  <ff.) 

PRINCIPAL  AND  AGENT. 

Contract  by  broker— Liability  of  principal  for  default 
of — Rules  of  Stock  Elxchange — Payment  of  dif- 
ference on  carrying  over  59 

Written  contract  signed  by  agent — Agent  debited  by 
seller — Liability  of  diaolosed  princi^ 139 

Contract  between  brokers— Overpayment  by  mistake 
— Credit  to  principal- Liability  of  selling  broker...  382 

Broker  making  himself  the  pnnoipal— Liability  of 
principal  to  the  broker 658 

Undisclosed  principal— Contract  by  telegram— Statute 
of  Frands  804 

(Sea  Debtor  and  Creditor.) 

KHNCIPAL  AND  SUBETT. 

Liabilify  of  (nrety — Pkymeut  l^  debtor  to  oreditor 
avoided  aa  being  a  fraudulent  preference    90 

Consolidation  of  mortgages — Bight  of  surety  to  have 
securities  marshalled 658 
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Belease  of  prinotpal  rewnring  remediM  against 
mantieu — AsaigDmeiit  by  debtor  of  all  property  for 
beoefit  of  oreditors .po^e  S70 

DisdMusB  of  aurety— Aooommodation  bill  of  ezobao^ 
— AoeeptoT   » _ 813 


PHOBATE  COUBT. 

« 

Win — ^Ambignity— Sxtrinsic   eridenoe  admitted   to 

cxplmin   38 

Will  of  married  woman — Husband's  general  assent 

— Wife    sarriTor — Bepublioation   but   no  te^exe- 

cation  —  Different  deeeriptions  of  property  nnder 

■etUsmeot   and  bequeathed  by  husband  —  Form 

of  Bcobate  —  Practice  —  Probate  Act,  ss.  21,   26, 

27,34  65 

Adaiiniafaation — Personal  estate  insolrent—  Grant  to 

widow  in  pieferenoe  to  next  of  kin  who  was  also 

hair-at-Uw „ 108 

Practiee  —  Testamentary  soit — Will  upset  —  Oppp- 

neat  not  next  of  kin  —  Executor  oondamned  in 

eoata   .^^^^ „...  133 

Pnotioe — ^WHl— Two  suits— Compromise  of  first  only 

biadingr  on  the  parties  to  it » 131 

Ptaotioe — Administration    with    will    annexed    not 

graated  to  a  residuary  legatee  on  the  mere  oonsent 

of  tta  executor 162 

Practioe — Administration — Minors— Qnardian 162 

Legitiiaacy  Declaration  Act— Declaration  of  person 

whose  Imtimaey  was  in  dispute  admitted 163 

Ftaetiae — Double   probate— Jnoparty  awora  under 

diffareot  amounts    163 

Practioe  -Power  of  court  to  oondemn  the  Crown  in 

costs  ._ „ 164 

Win — ^Piaetioe — libdlooa  passage  in  stmok  out  of 

probate 164 

Practioe — Witi  of  a  foreigner — Law  of  domioil  at  time 

of  death 164 

Win  of  married  woman — ^Desertion — Protection  order 

— ao  A  ai  Vict.  c.  85,  s.  21    203 

WiU— £xsaid>OB— Wfaieh   is  the   "foot  or  end"— 

WiBs'  Act „ «...  274 

Administnation  —  AppUoation   for    joint    gmnt   to 

nnmiiiew  of  next  of  Ic^  and  partisa  entitled  in  die- 

tnbtttioo.*..« 384 

Will  and  oodicil— PMcil  alterations  in  wiU  before 

exaoutioB  of  codicil  excluded  from  probate 384 

Practiee — Plea  of   undue  inflnenoe — Notice  only  to 

cross  OTamlne  witnesses — Bule  14— Costs  385 

Pisetiae — Lost  wiU — Bntry  against  interest  admitted 

in  proof  of  execution 500 

Administration  —  Prosecution  —  Executors  excluded 

from  probate — Administration  with  will  annexed — 

»*21  Viot  o.  77,  s.  71 510 

latestaey — Lonatio  pauper — Grant  to  guardians  as 

ereditora— 13  A  13  Vict.  o.  103,  s.  16— Praotioe 574 

Frsetice  —  Teelamentary  suit  —  Attestation  —  Sig- 

aUaie  as  witness  or  executor 575 

Ssit— AmUguit^  in  description  of  executor— Parol 

•ridence  admitted  „ 575 

I«g»7  to  a  married  woman — Husband  and  wife 

dying  in  lifetime  of  testator— Administration  to 

wife  granted  to  her  son— 1  Tiot  c.  28,  s.  33  763 

Will— Snbstitnted  executors  763 

Alonaistration  —  Testamentaiy  suit— Refused  to  a 

Boninee  of  both  parties 764 

Wm— Paper  not  plainly  testamentary — Bequest  in 

put  tense — Trnstees— Executors  according  to  the 

Unor^Lord  St.  Leonard's  Act   852 

Will — Execution  of  under  a  power  of  appointment — 

Sabseqnant  osarriage — Bevooation  by 853 

Adainistration— No  will  forthcoming — Next  of  kin 

sbraad — Administration  necessary  to  preserre  the 

estate — Giant  ad  eoUigenda  to  a  cousin  in  this 

emmtiy  with  special  direction 853 

Win  Bot  forthoominp' — Presumption  of  rcTocation — 

— DnModent  ralatiTe  rerocation 854 

Will— Baaidnaiy  bequest— Substituted  trust— When 

isitare  of  ibst  tnst  aseertained 855 

Pneties — Sole  surririnf  .executor  absent  from  the 

eoBatry— Administration  to  sole    surriving  resi- 

Jssryleg^ee   „ 950 

W31 — Mo  attestation  clause — Attesting  witnesses 

"faring  to  make  the  usual  affidavit — Snbuoeaa — 

tiSSi - S 951 


Intestacy — ^Next  of  kin  minors— Grant  to  a  stranger 
in  blood  as  guardian  without  aU  the  next  of  kin 
being  cited „ page  951 

(See  Adtmnisiration — Executor — WiU.) 

PBOMISSOBT  NOTE. 

Indorsement  —  Acknowledgment     of    debt  —  Lord 

Tenterden's  Act — Statute  of  Limitatiana    782 

(See  Bill  of  Exchange.) 


PUBLIC  HEALTH. 

Stamp  duty  on  conreyonoes  to  local  board 28 

Act  of  1848,  8.  69— Asaessment  of  owner  for  works 
done  under— Charity  school — Trustee— Who  is  an 
owner  liable 8S 

(See  Xocal  Government — Santfary  Laws.) 

QUABTEB  SESSIONa 

Appeal  against  order  of  remoral — ^What  is  the  next 
practical  sessions  P— Discretion  of  justices. 161 


QUO  WABBANTO. 
Clerk  to  school  board — OlBce  held  during  pleasoi«  . 


469 


BAILWAY. 

Compeiaatiaii  for  land  taken — Asasaaoaat  of — Oosti 
or  proosedings  for — Lands  Clansss  Act,  ss.80,  85...    9& 

Compensation  paid  to  a  passenger  for  injury  and  re- 
ceipt in  fuU  giren — ^Action  fur  further  damages — 
Effect  of  such  receipt — Injanotion.- 77 

Can  a  feny  elaim  oompenaation  as  being  "  land  in> 
jurionsly  affected"  nnder  the  Bailways  Clauses 

Acts  (8  Viot.  0.  18,  ss.  3,  68 ;  and  8  Viot.  c.  20,  ss.  6, 
16.)  84 

Liability  of  for  negligence  by  a  gate  left  open  at  a 
level  crossing — luulways  Olanses  Consolidation  Act, 
s.  47 103 

liability  of  for  negligence- Invitation  to  the  pre- 
mises— ^Knowledge  <n  the  daager  885 

Agreement  to  construct  and  maintain  siding — Specific 
performance  of „ 409 

Bailway  Companies'  Act,  Bn.  6, 10, 15, 18 — Scheme  of 
arrangement  with  oreditors — Dsbentnre  holder 
also  a  creditor  for  same  debt  ...- _- 522 

Aneement  to  purchase  land — Notice  to  treat — 
Waiver  of  aoreemmt -  622 

Purchase  of  laad  in  settlement — Beinvestment  of 
purchase-money — Bepairs — Erection  of  new  build- 
ings— Permanent  improvements — Tenant  for  life 
and  remainderman  —  Costs  —  Apportionment  — 
Ismds  Clauses  Act 644 

Compensation  for  disturbance  of  commonable  rights 
— Appointment  of  surveyor — Doty  of  promoters — 
Lands  Clauses  Act,  s.  100 788 

Liability  of— Ordinary  behaviour  of  a  passenger — 
Contributory  negligence  822 

Seizure  of  superfluous  lands  nnder  a  writ  of  elegit — 
Extension  line — Distinct  nndertakiog — Judgment 
debt  in  respect  of  works  of  oritanal  undertaking — 
Bights  of  judgment-creditor— Petition  for  sale  of 
the  lands  seised  nnder  the  writ  860 

Special  Act — Power  to  block  up  streets — Destructive 
operations— Injunction 867 

Unpaid  landowner — Enforoement  of  lien » 870 

Liability  for  leaving  ice  on  the  platform  on  which  a 
passenger  steps  and  fdUa 879 

Liability  for  act  of  servant  in  an  action  for  false  im- 
prisonment     951 

(See  Accident,  Death,  or  Injury  by — Lande  Clauses 
Consolidation  Act—Jovnt-Stock  Company— NegU- 
§ence — Winding-up.) 

BATING. 

Under  Metropolis  Valuation  Act  1869,  ss.  45,  5t — 
Entry  of  gross  uid  rateable  value — Exceptionable 
principle  cf  valuation 562    t 
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Voder  Parochial  Aesesement  Act,  a.  1 — What  are  ex- 
penses necessary  to  command  rent — Drainage  rate 
nnder  a  local  Act— Taxes  payable  by  landlord  page  589 

Of  tenement  stracturally  divided — Control  of  outer 
door — Nature  of  tenancy 696 

(See  Foot  Rale.) 


BEQISTBATION. 

(See  Election  Lau.'.) 

EEGISTBY,  LAND. 
(See  Land  RegUlry  Act.) 

REMOTENESS. 
(See  Will.) 

EEMOVAL,  POOR. 
(Sec  Poor  Law.) 

BKVENUE. 
(See  Customt— Excise— Ineome  Tax.) 

EEVEBSION. 

Bale  of  aa  infant's  reversionary  interest  by  order  of 
court — Conditions  of  sale— Donbttal  title  469 

SALE,  BILL  OF. 
(See  Bill  of  BaU.) 

SALVAGE. 
(See  AdmiraTly  Court — Mariiime  Law.) 

SANITABT  LAWS. 

irtitane'  and  Labonrers'  Dwellings  Act  1868— 
Reports  of  medical  officer  and  surveyor — Ineluding 
a  TOW  of  houses  in  one  report 21 

Foblio  Health  Act  1848,  s.  69— Who  an  owner  liable 
under — Charity  school — Trustee 88 

(See  Health,  Public — Local  Qovenunetit.) 

SCHOOLS. 
(See  Endowed  Schools  Act.) 

SCIRE  FACIAS. 
(See  Execution^ 

SCOTLAND,  LAW  OF. 
Sjobji  marriage— Evidenoe  of  habit  and  repute  183 

SET-OFF. 

Of  private  debt  of  one  partner  against  a  partnership 
debt — Equitable  jurisdiction  237 

Gxeontor  residuary  legatee — Equitable  claim — Bank- 
rupt      871 

SETTLEMENT,  MARRIAGE. 

Settled  estates — Proceeds  of  sale  of  timber — ^Perma- 
nent improvements 56 

Post-nuptial  settlement  by  a  father  on  wife  and 
•hildien — Powers  for  maintenance  of  children  out 
«f  ezpecttuit  shares  at  discretion  of  the  trustees — 
Death  of  wife — Children  maintained  by  father — 
Bankruptcy  of  father — Claim  of  trustee  to  acou- 
molated  income  of  children's  shares  57 


Covenant  for  further  assurance — Receipt  by  settlor 
of  moneys  subject  to  the  covenant — Specialty 
debt .poje  118 

Dealing  with  separate  estate  of  the  wife  after  notice 
of  the  settlement 192 

Construction — Meaning  of  "eldest"  or  "only"  son 
— Vesting—Period  for  ascertaining  class 24B 

Variation  at  settlement  on  divorce — Absolute  discre- 
tion of  trustees  on  alienation  or  incnmbranoe  of 
the  property , 274 

Marriage  articles — Non-performance  of — Considera- 
tion   582 

Conversion — Power  of  sale — Beinvestment 526 

Wife's  estate — Ultimate  trust -Meaning  of  term 
"  legal  representatives  in  due  course  of  administra- 
tion"— Husband's  right  626 

Trusts  for  children  and  issne  of  children,  with  certain 
exceptions — Construction 656 

Coercion — Family  arrangement — ^Trustee — Undue  in- 
fluence— Breach  of  trust  688 

Rectification  of — Deliberate  act  of  settlor — Undue 
influence — Professional  advice — Delay  in  seeking 
relief  ;...  779 

Covenant  to  paj|  sum  not  exceeding  S00(.— Disotetioa 
of  trustee  umited  to  the  time  of  payment  892 

Covenant  to  settle  after  acquired  property,  construc- 
tion of 901 

(See  Husbaitii  and  Wif.) 

SETTLEMENT,  PARISH. 
(See  Poor  Law.) 

SETTLEMENT,  POOR. 
(Sea  Poor  Law.) 

SETTLEMENT,  VOLUNTARY. 

What  is  —  Sufficiency  of  consideration  —  Loan — 
Statute  of  Frauds  282 

When  void  as  a  fraud  on  creditors— Doctrine  as  laid 
down  in  England  and  America   307 

By  son  in  favour  of  his  father — Bill  to  set  it  aside — 
Undue  influence— Delay  in  seeking  relief    374 

(See  Dtbtor  aixd  Creditor — Frauds,  Statute  cf.) 

SHAKES. 
(See  Joint-Stock  Contpauy —Wiiuling-up.) 

SHERIFF. 

Execution  under  fi.  fa.  —  Seizure  of  part  of  the 
whole — Wliat  is  an  "actual  seizure?  — What  i<i 
notice  of  delivery  of  writ  to  ? 93 

False  return  by  —  Estoppel — Damage  to  exeoation 
creditor 747 

(See  Practice — Costs.) 

SHIP  AND  SHIPPING. 

(See  Admiraltij  C^iuit — ifcti-i<tin<  Law.) 

SLANDER. 
Of  wife — Specialdaraage-Imputation  on  chastity  ...  799 

SOLICITOR. 
(See  Atlof-iiea  and  Solicitor.) 

SPECIFIC  PERFORMANCE. 

Of  marriage  articles — Consideration     533 

Of  sale  of  a  public  bouso  with  transfer  of  the  licence  524 

STAMPS. 

On  conveyance  of  land  to  local  board  of  health- 
Local  Government  Act 2 

On  " slips "  in  marine  insurance    ...v.._ 10 
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STOCK  BXCHANGE. 

BalM  snd  naocea  of — Defaulting  broker — Contnuit 
by— Liability  of  principal  tor  broker's  defanlt — 
njment  of  difference  on  "carrying over"...   pa^e    59 

Tianafer  of  sbares  to  an  infant  transferee — Usage  of 
Stook  Exchange— Liability  of  jobber    862 

(Se9  Joint  Btoek  Company,  and  Vivetfcol  Stock  Stchange.) 


SURETY. 
(See  Principal  ond  Surety.) 

TAXATION  OP  COSTS. 
{SoeAUtmey  tmd  Solicitor— Ooiti-Praetiet.) 

TELEaRAM. 

Principal  and  agent— Undisclosed  principal — Con- 
traet  by  t^egram:— Struts  of  Fisads 804 

(See  Bvidence — Contract.) 

TENANCY  IN  COMMON. 
If  created  by  tbo  word^  "  between  them  "  in  a  will  892 

THHIANT. 
(Seo/<an(I(oriI  and  Tenant.) 

TIHBEB. 

Application  of  proceeds  of  sale  of  from  a  settled 
estate 56 

TITLE  EEGISTEATION  OP. 
(See  Land  Regiitry.) 

TRADE  MARK. 

Suit  to  Tcatniin  piracy  of— Discovery  of  names  of 
enstomers,  place  to  which  goods  exported,  and 
letters  by  a  former  mrtner  of  defendant 722 

Spariona  marks — Liability  of  a  carrier  for — ^Iignno- 
tion    813 

(See  Copyright.) 

TOBT. 
Certifioata  for  ooeta  in  an  aotimi  for — If  to  try  a  right  500 


TBUSTS  AND  TRUSTEES. 

Tnoflfer  of  stock  into  Joint  names  of  trustees  by 
teatetor — Resolting  trust  —  Surrirorship  —  En. 
dsnoe  of  intention  150 

Hie  lOtb  section  of  the  Trustee  Act  does  not  em- 
power the  court  to  make  a  vesting  order,  where 
one  of  two  joint  mortgagees  is  out  of  the  jnrisdio- 
.tion 151 

lien  of  a  banker  on  trust  monesrs— Notice  of  tmst — 
Bankruptcy  of  trustee  250 

When  improperly  brought  before  the  court  w^  be 
allowed  costs  as  between  solicitor  and  client 264 

Ijabilitiea  of — Investment  of  trust  fund  on  insnffi- 
eient  security — Fraud  of  trustee's  solicitor   292 

Acqaieseenoe  in  breach  of  trust — Demurrer 408 

Bisetetion  of  trustee  —  Powers  of  management  of 
•state — Oiiaotion  to  aoonmnlate  rents  and  pay  off 
latHimhraaeBS  Annnitiee  to  be  increased  when 
ineamlnanee*  are  paid 470 

A  hnslsa  mi^  sne  to  recorer  a  fund  for  the  beneflt 
«f  allymona  interested,  without  making  the  eestuia 
1«*  fnMfs  partiea  612 

Ohm  <risMa  to  be  set  down  for  hearing  though 
' "       *     _ 655 


Tmste&y-Undue  influence — Breach  of  trust— Suit  to 
set  aside  family  arrangement — Coercion page  688 


TURNPIKE. 
Liability  to  toll  of  a  "  taxed  cart"— What  it  is 906 

UNDERWRITER. 
(See  Insurance  Marine — Maritime  Laic.) 

UNION. 
(See  Poor  Law.) 

UNITED  STATES,  LAW  OP. 

Bankruptcy  in— Praudulent  preference — Contempla- 
tion of  bankruptcy — Knowledge  by  debtor  of  bis 
own  insolvency    246 

When  a  voluntary  settlement  is  deemed  to  be  a  fraud 
on  creditors 307 


VENDOR  AND  PURCHASER. 

Contract  for  sale — Time  the  essence  of  the  contract — 
Abstract  not  delivered  in  time— Requisitions  not 
within  time — Objection  patent  on  abstract  not 
taken— Bill  by  vendor — Reference  as  to  title- 
Objection  still  available 4 

Leaseholds — Mortgage  by  an  underlease— Power  of 
sale— Sale  together  of  two  mortgaged  properties 
under  distinct  powers  of  sale 55 

Sale  of  goano  by  sample— A  "  guaranteed  analysis" 
sent  with  a  sample — Vuriance  between  bulk  and 
analysis  —  Meaning  of  "guaranteed  analysis" — 
Warranty — Breach  of  contract   297 

The  rule  of  caveat  emptor  dofioed— Sale  of  a  specific 
article  produced — Silence  of  seller- Consensus  of 
the  parties — Legal  or  moral  obligation 329 

Title — Mortgage  by  husband  and  wife — Reconveyance 
by  mortgagee  to  husband -Wife's  equity  404 

Sale  of  infant's  reversionary  interest  in  personalty  by 
order  of  court- Conditions  of  sale— Purchaser — 
Donbtfol  title  469 

Option  to  a  new  company  to  purchase  waterworks 
and  property  of  an  old  company — Non-performance 
of  condition «...  487 

Statute  of  Frauds,  s.  17 — Note  or  momorandnm  in 
writing,  when  required 502 

Agreement  for  sale  of  a  public-house —Transfer  of 
licence — Licence  in  name  of  deoeasad  owner — 
9  Geo.  4,  0.  61,  SB.  11, 14   524 

Sale  on  condition  of  a  spooifla  chattel — Warranty 
— ^Purchaser's  knowledge  of  breach  at  time  of  safe 
— ^Accident  to  chattel  while  in  purchaser's  posses- 
sion on  trial— Bight  to  return  it  within  the  time 
limited  by  the  condition,  huw  affected  by  accident 
— Repudiation  of  the  contraot 631 

Goods  which  vendor  has  sold  lying  at  the  wharf,  but 
of  which  he  holds  the  dock  warrants — Liability  in     , 
case  of  fire   662 

Specific  performance — Donbtiul  tide  720 

Implied  authority  of  auctioneer— Claim  of  landlord 
— Passing  of  property  on  sale 796 

Sale  of  a  business  and  goodwill — Vendor  setting  up 
a  new  business — Bight  to  solicit  customers  of  old 
business 894 

Conditions  calculated  to  mislead — Sale  by  the  court 
— Purchaser  discharged  927 

(See  Covenant  — Agreement— Contract — Limitatiom, 
Statute  of— Warranty  —  Statute  of— Debtor  and 
Creditor — Specific  Performance.) 


WAR,  LAW  OF. 
(See  Maritime  Lava.) 


WARD  OP  COURT. 


fSee  Infant.) 


i(f  tized  by 


Google 


XXX— Index.] 


THE  LAW  TIMES  REPORTS. 


[April  20,  1872. 


SUBJECTS   Of   CASES. 


81 

22 
38 


65 


WABEANTT. 

On  sale  of  goano  by  sample  sent  with  a  "  gnanmteed 
analysis  " — Balk  differing  from  sample — Yarianee 
between  bnlk  and  analysis  —  Meaning  of  term 
"  guaranteed  analysis  " P<>9<  287 

Si^  on  condition — Parohaser's  knowledge  of  )n«Mh 
of  warranty  at  the  time  of  sale  631 

(See  Agreemmt— Vendor  and  Purchaser.) 


WATEE. 

Biporian  proprietor — Diversion  of  water  by  a  oanal 
oompany— Disoontinnanoe  of  easement— Prescrip- 
tion Act,  s.  2 — Serrient  tenement I 

(See  Eatemenl.) 


WILL. 

Oonstmotion   21,82,  1S2 

Gift  to  "  A.  and  her  children  " — life  estate  with  re- 
mainder oyer    

Tmstee — Power  of  leasing   

Extrinsic  eridence  admitted  to  explain  ambignity  in 
Of  married  women — ^Husband's  general  assent — Wife 
sorviTor — Bepnblication  but  no  re-execution — Dif- 
ferent deaoristions  of  property — Form  of  probate... 
Gift  to  •■  B.  sad  her  ohiU  or  ohUdren  "—If  it  aTaUs 

for  «n  illegitimate  child 82 

Charitable  darise — Whether  on  trast  or  tsondition — 
Application  of  snrplns  ineome — ^Exeootion  of  re- 
pairs    109 

Election— L^ra(7  in  satisfaction  of  money  doe  to 
legatee — Legacy  in  satufaetion  of  a  rentcharge  ont 

of  testator's  estate 143 

Transfer  of  tmat  by  testator  into  joint  names — Be- 

soltingtmat ISl 

Obligation  of  tnuteas  to  oonrert  leaseholds — Settle. 

ment  of  aooraed  shares — ^Hotchpot  danse 152 

Oonstmotion 175, 181,  287,  288 

Oift  to  wife  "for  the  benefit  of  herself  and  family" — 

Whether  a  tmst  or  an  absolnte  gift 179 

Bequest  to  great  nephew  A.  "  and  other  nephews  and 

nieces"— Who  entitled 181 

Bequest,  whether  rested  or  contingent    197 

Bequest  for  building  a  chnrch  inruid— Mortmain   ...  200 
Gift  to  charities — Aconmnlations — ^Thellosson  Act  ...  200 

Power  given  b^ — Default  of  appointment   287 

Estates  aoonung  on  survivorsliip — Estates  speoifl- 

cally  devised — Widow's  life  interest i....  267 

Execution — ^What  is  the  "  foot  or  end"  required  by 

the  Wills  Act  274 

Successive  or  ooncorrent  limitations — Supplying 
words — Tananey  in  common — Cross  remainders  ...  288 

Constraotion 323,327,371,  379 

Gift  of  "  H.  HUl  Estate"  to  B.— Gift  over  if  B.  should 
die  without  an  heir — If  an  estate  tail  or  fee  simple  323 

Whether  legacies  cumulative  or  substitutional 327 

Condition  requiring  residence — Minority 371 

Condition  rendered  impossible  by  act  of  the  test»tor  379 
Codicil — Pencil  alteiations  in  will  before  exeontion  of 

«odicil 384 

Contribution  by  devisees  towards  paying  off  an  equi- 
table mortgage 456 

Construction 489,555,  6S9 

Gift  to  M.  and  her  children— Implied  life  estate  in  ti>s 

mother   480 

Lost  will — Entry  against  interest  admitted  in  proof  of 

oxeTution    508 

Gift  to  daughter— Subsequent  limitations  in  case  of 

her  having  a  husband  or  child  catting  down  gift    . .  555 
Locke   King's  Act — Devise  of    mortgaged   estate — 
Charge  of  mortgage  debt  on  residue — What  is  an 
"  interest  in  land  ' — What  is  "  oontnuy  intention  f"  5S5 
Pledge  of  a  chattel— Rif^ht  of  a  legatee  to  exoneration  555 

Proctlory  trust— Special  case— Future  rights   558 

Ea'.ate  tail— Charge — Term — Trusts  for  issue— Be- 

ninteness    560 

Ambignity  in  description  of  executor— Parol  evidmoe 

admitted    575 

Con«traction 691,717,720,736,737,771 

Wh.!ther  an  absolute  interest  or  a  life  estate,  with 
power  of  appointment    691 


Share  in  leasehold  premises  belongingto  a  firm — 
Bequest  by  one  purtaer  to  aoothOT— -What  extent 
of  interest  passes   pooe  717 

Gift  to  tmatees  for  an  anmarried  woman  tor  life  ior 
her  separate  nse,  and  after  her  death  to  convey  to 
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OtVBT  OF  AFVEJX  IK  CKAVGEBT. 

lafocted  by  Thokas  BaooniAsz  mi  E.  9raWAST  BocHS, 
Bxin.,  BsiriBtars-kt-Lavr. 

^ay  31  a}id  June  1. 

(Before  the  Lord  Cuaxcellob  (Hatherlky). 

Cbook  r.  CJobpobation  of  Seafobd. 

t'iMj)«ratum — AgreemeaU  not  uttder  seal — Standing 

bij — Aequieseenoe — Specific  performance. 
The  Corporatum  of  Seaford  pasted  a  resoltUion  in 
Jan.  1860,  agreeing  to  let  hmd  to  C.for  300  years, 
tr  bf  stumped  out  by  a  committee  and  himself  at 
kis  tapente.     Tlie  corporation  did  not  stump  out 
the  laud,  and  C.  afterwards  stumped  out  the  land 
kinmri/,  took  possession  of  it,  erected  a  terrace  on 
tie  lamJ,  aaapaid  rent  to  the  corporation : 
Beld  {affirmiag  the  decision  of  Stuati,  V.C.),  thai  C. 
was  entitled  to  a  decree  for  specific  pmformanee, 
lie  corporation  having  acquiesced  in  M  that  he 
kad  done. 
Held  further,  that  tlte  right  of  the  corporation  to 
front  such  a  lease  coidd  not  he  disputed  in  this 
tmit. 
The  houndary  of  the  land  «mm,  however,  CMorimnable 
from  the  agrtanmi,  cmd  was  not  what  the  plaintif 
had  contended  far.     In  that  respect  tlie  decree 
■mtmstie  varied. 
Thjs   wikB   an  appeal  by  the  defendants  from  a 
decrev  of  Stuart,  V.C,  under  the  following  circum- 
iitaacies  : — The  corporation  of  Seafcad  was  created 
fay  charter  in.  the  rei^  of  King  Henry  YTLI.  by 
the  title  of  "  The  bailiff  and  commonalty  of  the 
tomti,  pariah,  and  borough  of  Seaford,"  and  it  waa 
not  included  within  the  pi-ovisions  of  the  Muni- 
cipal   Corporations    Act    1835.     The  defendants, 
wis  corporation,  were  the  owners  of  lands  situate 
at  Seaford,  now  vested  in  the  other  defendants  as 
feoffees  in  b^ist  for  the  corporation.     The  plaintiff 
was  ah«  the  owner  in  fee  of  lands  in  Seaford.    Dr. 
Tykr  Smith  was  also  the  owner  of  lands  in  the 
botpa^'of  Seaiord.    The  plaintiff  and  Dr.  Tvler 
Snath,  were  deeiroua  for  the  improvement  of  their 
r*fflir>lrn«,  and  they  handed  to  the  corporation  for 
Aear  coBadeaniixm:  a  plan  of  an  intended  terrace 
to  be  made  by  tbem,  and  suggested  that  the  cor- 
VoL  XXV.,  V.&,  No.  616. 


poration  should  demise  the  lands,  at  that  time 
waste,  for  a  term  of  300  years,  at  a  nominal  rent. 
On  the  6th  Jan.  1860  a  general  court  of  assembly 
of  the  corporation  was  holden,  and  the  following 
are  the  nunutes  extracted  from  the  books  of  the 
corporation:— 

Proposed  lease  to  Mr.  Thomas  Crook.  A  resolu- 
tion was  then  proposed :  "  That  this  oorporation 
will  agree  to  let  on  the  following  termn,  viz. :  1. 
The  frontage  of  West  Gnu  Field,  in  Seaford  (the  plain. 
tiff's  land)  with  the  flat  part  of  the  beaoh  oppogite  (to  be 
atumpcd  out  at  the  expense  of  Mr.  Crook),  bnt  the  coach 
or  main  highroad  between  to  be  preserved  at  its  peeaent 
width  at  the  least ;  also  part  of  the  West  Lane  at  the 
back  of  the  said  field,  to  be  stamped  out  at  the  expense 
of  Mr.  Crook.  2.  Mr.  Crook  to  make  and  build  a  neat 
oonorete  terraoe  in  front  of  his  field  (as  shown  in  his 
plan),  at  his  own  expense,  the  said  terraoe  to  be  com- 
pleted by ,  and  to  be  left  open  as  a  public  walk  for 

the  use  of  foot  passengers  at  all  times.  3.  The  corpora- 
tion to  grant  a  lease  for  300  jeors  to  Mr.  Crook  at  10s. 
per  onnnm  ;  Mr.  Crook  to  pay  the  whole  expense,  and  all 
legal  charges  and  costs  whatever  for  the  said  lease  and 
plan  for  the  same,  and  also  for  the  counterpart  for  the 
oorporation,  and  every  expense  attending  the  execution 
thereof.  4.  The  town  clerk  to  prepare  the  lease  on  appli- 
cation of  Mr.  Crook.  5.  The  hinng  to  oommenoe  from 
the  14th  Feb.  1880.  6.  No  building  (exoept  the  said 
public  terrace),  to  be  erected  on  tiie  land  or  fiat  of  the  - 
Deaoh.  These  terms  are  offered  without  prejudioo,  and 
upon  condition  that  the  consent  of  the  feoffees  in  trast 
can  be  obtained ;  but  if  the  feoffees  in  trust  or  any  of 
them,  efaall  refnse  to  conoor  in  this  arrangement,  any 
espcnse  occasioned  by  such  refusal  shall  be  wholly  borne 
by  the  proposed  lessee.  That  the  following  persons  (who 
were  named)  be  appointed  a  committee  to  arrange  the 
stumping  with  Uti.  Crook,  and  to  settle  any  minor 
details." 

A  copy  of  these  minutes  was  sent  to  the  plain- 
tiff, and  he  accepted  the  terms  offered.  The 
plaintiff  stumped  out  the  pieces  of  corporation  land, 
and  after  the  same  were  so  stumped  out  he  entered 
into  possession  of  them ;  and,  from  the  14th  Feb. 
1860,  to  1865,  in  pursuance  of  the  aereemeut,  duly 
paid  the  rent  of  10«.  per  annum  to  tne  corporation, 
and  received  receipts  in  respect  thereof. 

Upon  the  feith  of  the  above  agreement,  thf> 
phiintiff  erected  a  sea  wall  about  700ft.  long,  and 
m  Feb.  1861  completed  a  concrete  terrace  m  ac- 
cordance with  the  plan  submitted  to  the  corporation 
and  referred  to  in  the  minutes.  The  terrace  had 
been  left  open  as  a  public  walk,  as  stipulatcil  for 
bj"  the  minutes,  and  the  public  hwl  enjoyed  the 
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same.  During  the  progress  of  the  works  the  bailiff 
and  other  members  of  the  corporation  visited  the 
same  in  the  presence  of  the  plamtiff,  who  then  and 
there  pointed  out  and  explained  to  them  the  nature 
of  the  works ;  and  the  pfaintiS'  was  allowed  by  the 
corporation  to  complete  the  works  withoat  any 
objection  on  their  part.  On  the  30th  July 
1864  the  plaintiff  i-eceived  from  the  bailiff,  on 
behalf  of  the  corporation,  a  notice  to  qnit  and 
deliver  up  to  him  the  possession  of  the  frontage 
land  which  he  held  as  tenant  to  the  corporation. 
On  the  7th  Sept.  1864  the  solicitors  of  the  plaintiff 
requested  the  town  clerk  to  send  a  draft  of  the 
proposed  lease  for  perusal.  On  the  31st  Jan.  1865 
the  town  clerk,  in  a  letter,  stated  to  the  solicitors 
of  the  plaintiff  that  he  had  not  adhered  to  the 
terms  upon  which  it  was  originally  proposed  that 
the  corporation  should  grant  a  lease;  that  the 
corporation  had  resolvea  that  he  was  not  entitled 
to  such  a  lease,  and  that  they  would  not  consent  to 
his  having  one.  The  town  clerk  also  stated  that 
be  was  authorised  to  say  that  the  corporation  was 
open  to  a  negotiation  with  Mr.  Crook  with  a  view 
to  allowing  him  to  retain  the  land  in  question  upon 
such  terms  as  might  be  considered  fair  and  equit- 
able. Considerable  correspondence  passed  be- 
tween the  solicitors  of  the  parties,  repeated  appli- 
cations for  a  lease  in  accordance  with  the  terms  of 
the  minutes  being  refused.  On  the  25th  Oct. 
1869,  the  corporation  issued  a  summons  in  eject- 
ment from  the  Sussex  County  Court,  returnable  on 
the  7th  Dec.  following.- 

On  the  10th  Nov.  1869  this  bill  was  filed,  prav- 
ing  that  the  several  provisions  contained  in  the 
minutes  of  the  5th  Jan.  1860  might  be  ordered  to 
be  specifically  performed  by  the  corporation,  and 
that  the  corporation  and  all  other  necessarv  parties 
might  be  ordered  to  execute  to  the  plaintiff  a 
woper  lease  in  accordance  with  the  minutes  ;  and 
tor  an  injunction  to  restrain  the  proceedings  in 
ejectment ;  and  that  if  for  any  reason  the  specific 
performance  should  be  refusea,  the  defendants,  the 
corporation,  might  be  decreed  to  pay  to  the  plaintiff 
such  damages,  to  be  assessed  in  such  manner 
as  the  court  should  direct,  and  for  costs. 

On  the  part  of  the  defendants  the  evidence  was 
to  the  effect  that  at  the  meeting  of  the  com- 
mittee to  stump  out  the  land  the  plaintiff  insisted 
that  he  was  entitled  to  take  the  wnole  of  the  land 
of  which  he  stated  he  had  now  taken  possession  ; 
that  that  was  objected  to  as  not  being  included 
in  the  agreement;  that  the  committee  did  not, 
in  oonsequence  of  such  objection,  stump  out  the  land, 
and  that  the  plaintiff  had  encroached  on  the  corpo- 
ration land.  In  the  court  below  the  Yice-Chan- 
oellor  said:  The  ailment  on  the  part  of  the 
defendants  that  the  minutes  which  constitute  the 
t^reement  were  not  under  the  seal  of  the  corpora- 
tion, and  are  therefore  not  binding,  seems  to  me  to 
be  wholly  untenable.  This  case  depends  upon  the 
acts  and  conduct  of  the  parties.  It  has  been  con- 
tended that  the  agreement  is  in  its  terms  not  suffi- 
ciently certain  to  justify  the  court  in  decreeing 
Bpecinc  performance.  But  when  coupled  with  the 
plan  which  was  exhibited  when  the  agreement  was 
come  to,  it  seems  to  me  that  the  agreement  is 
sufiBciently  certain.  It  has  also  been  contended 
that  it  was  of  the  essence  of  the  agreement  that 
the  land  should  be  stumped  out  by  the  defendants. 
The  process  of  stumping  out  was  to  be  performed 
by  the  defendants,  at  the  expense  of  the  plaintiff; 
and  if,  after  the  question  arose  between  the  com- 


mittee which  was  appointed  to  arrange  the  stump- 
ing  out,  and  the  plaintiff,  who  was  dissatisfied  with 
the  proceedings,  the  defendants  had  taken  proceed- 
ings against  the  plaintiff  in  reference  to  his  stump- 
ing out  the  land  himself,  a  very  different  case 
might  have  been  made.  But  all  these  things  were 
done  and  completed  in  1860,  for  it  is  admitted  that 
the  plaintiff  took  possession  of  the  land,  and 
arranged  the  stumping  out  in  his  own  way,  the 
defendants  knowing  what  was  done,  and  the  ter- 
race was  completed  in  February  1861.  During  all 
the  time  that  the  plaintiff  was  going  on  with  his 
works  the  defendants  took  no  proceedings,  but,  on 
the  contrary,  they  acquiesced  in  what  the  plaintiff 
was  doing,  and  in  part  for  the  benefit  of  the  pub- 
lic. The  plaintiff,  by  the  course  which  he  took, 
made  the  agreement  perfectly  certain,  and  I  can- 
not, in  1870,  ill  reference  to  what  the  plaintiff  did 
in  1860  with  the  knowledge  of  the  defendants,  say 
that  they  shall  be  at  liberty  to  eject  him,  and  that 
he  is  to  forfeit  all  the  money  which  he  has  ex- 
pended upon  the  land  and  terrace.  The  argument 
m  reference  to  the  length  of  time  before  the  plain- 
tiff came  to  this  court  seems  to  me  to  estabhsh 
his  case,  and  in  my  opinion  he  is  entitled  to  a 
decree  for  specific  performance.  As  to  the  ques- 
tion whether  the  corporation  can  grant  a  lease  for 
so  long  a  period,  that,  in  my  opinion,  cannot  be 
raised  in  this  suit. 

On  the  appieal, 

Greeiie,  Q.  C.  and  Waller,  for  the  defendants, 
contended  that  no  coiporation  could  be  bound  but 
by  a  contract  under  its  seal,  and  therefore  in  this 
case  the  corporation  was  not  bound  by  these 
minutes.  There  never  was  a  completed  contract 
which  that  court  could  order  to  be  performed,  and 
therefore  the  suit  was  misconceived,  being  founded 
upon  an  im^ierfect  and  uncertain  contract.  Further, 
Seaford  was  a  borough  within  the  provisions  of 
the  statute  5  &  6  Wifl.  4,  c.  76 ;  and  hj  sect.  93 
the  corporation  was  prevented  from  demising  land 
for  a  longer  period  than  twenty-one  years.  It 
was  submilted  that,  having  regard  to  the  fact 
that  the  plaintiff  had  included  within  his  stumping 
out,  land  which  was  intended  for  the  public  use ; 
and  also  to  the  lapse  of  time  since  the  minutes 
were  entered  in  the  corporation  books,  and  no 
proceedings  taken  on  the  part  of  the  plaintiff,  the 
bill  ought  to  be  dismissed  with  costs.-  They  re- 
ferred to 

Eadi  V.  Williatm,  4  De  G.  M.  k  O.  674,  601 ; 
Fry  on  Specific  Performanoe,  325. 

Dickinson,  Q.  C.  and  FonH/ex  for  the  plaintiff. 

The  LoBJ)  Chancelloe  (Hatherlev). — I  confess 
when  this  case  was  first  opened  I  felt  great  dif- 
ficulty in  the  form  of  the  decree,  which,  I  agree 
with  Mr.  Waller,  is  one  I  do  not  remember  before 
to  have  seen.  The  form  of  the  decree  is  this :  it  is 
a  decree  for  specific  performance,  and  either  of  the 
parties  are  to  be  at  liberty  to  apply  to  the  judge  at 
chambers  for  any  further  directions  as  to  the  per- 
formance of  the  agreement.  I  apprehend  that  it 
is  clearly  the  duty  of  the  court  to  ascertain  whether 
there  is  or  is  not  an  ag^reement  and  not  make  it 
afterwards  at  chambers ;  and  that  if  there  is  not 
an  agreement  made,  the  only  alternative  is  to 
dismiss  the  bill.  [His  Lordship  considered  the 
terms  of  the  agreement,  and  held  that  it  referred 
to  all  land  between  the  frontage  of  the  plaintiff 
and  the  beach  proper,  within  two  lines  drawn 
vertically  down  towards  the  sea.  After  referring 
to  the  works  done  by  the  plaintiff  his  Lordship 
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proceeded :]  I  have  no  hesitation  in  saying  that  if 
a  bill  had  been  then  filed  by  this  plaintiff,  the 
bill  would  have  been  dismisBed,  and  most  properly 
dismissed  unless  he  chose  to  adopt  the  construction 
given  by  the  corporation.  I  am  quite  clear  he  was 
wrong  in  the  view  he  took,  and  that  he  could  not 
have  sustained  a  bill  for  specific  performance.  But 
onfortanately,  matters  do  not  rest  hero,  for  he  is 
allowed  to  build  this  wall,  and  it  is  in  evidence 
that  it  cost  him  7002.  This  occurred  in  1860,  and 
be  is  allowed  to  remain  in  possession  of  that  he  has 
improperly  taken.  No  doubt  it  did  nobodr  any 
harm  at  the  time,  unlesH  it  interfered  with  Dr. 
Tyler  Smith  in  making  arrangements  of  his  own. 
It  interfered  with  nothing.  He  could  not  build 
uijrthing  on  it  bnt  the  wall,  and  so  far  as  the  cor- 
poration of  Seaford  was  concerned,  the  greater 
length  of  the  wall  did  them  good  rather  than 
harm.  They  took  no  notice  of  it  and  he  paid 
bis  rent  until  1863  without  the  slightest  disturbance 
or  question  being  raised  about  his  being  right  or 
wrong.  In  1863  Dr.  Smith  n>akes  a  certain  pro- 
posal of  his  own  to  the  corporation,  which  they  are 
disposed  to  listen  to,  and  then  they  begin  to  think 
th^  will  question  the  propriety  of  this  gentle- 
man's line  oi  conduct,  and  will  decline  to  grant  him 
any  lease;  and  some  intimation  to  that  effect  is 
made  in  the  same  year,  but  in  1864  they  again 
receive  his  rent,  and  so  on,  until  May  1865.  Then 
they  take  up  a  new  point  of  view,  and  it  is  the 
point  on  which  it  is  difficult  to  decide  what  is  right 
and  just  to  be  done,  principally  with  reference  to 
the  cost  of  the  litigation.  They  say  :  "  You  have 
not  confirmed  your  agreement  m  any  respect ;  you 
have  not  only  taken  too  much  ground,  but  you 
have  built  a  wall  which  is  of  no  use  to  the  inhabi- 
tants, and  we  will  not  grant  you  any  lease  at  all." 
That  u  said  in  1865.  There  he  remains,  and  no 
steps  are  taken  to  remove  him.  They  behaved 
very  civilly  to  him,  as,  of  course,  it  was  quite  right 
to  do ;  but  certainly  he  had  no  reason  to  suppose 
that  they  were  going  to  take  the  extreme  measures 
which  they  ultimately  took.  He  does  not  answer 
their  letter  until  1866,  and  that  is  in  part 
aooonuted  for  by  saying  that  he  was  ill,  and  the 
coniomtion,  kindly  enough,  did  not  take  any  steps 
and  did  not  wish  to  trouble  him  while  he  was  in  a 
state  of  bad  he^th.  There  is  a  very  reasonable 
proposition  on  the  part  of  the  corporation  which  I 
wuh  they  had  adhered  to  all  through,  namely,  of 
settling  all  disputed  matters  between  the  parties 
by  arbitration.  The  plaintiff  makes  an  equally 
reasonable  answer  when  he  says  that  he  is  per- 
fectly ready  to  refer  every  everything  to  arbitra- 
tion, but  would  wish  to  be  informed  of  what  are 
the  disputed  matters.  It  is  quite  reasonable  to  ask 
this,  because  it  certainly  appears  that  there  was 
a  question  as  to  that.  Nothing  had  been  done 
Tioaat  the  stumping,  bat  they  have  raised  other 
questions  now  about  the  non-sufficiency  of  the 
wan  and  the  non-completion  of  the  agreement. 
The  plaintiff  did,  at  one  time,  raise  a  wrong  con- 
tention, but  he  was  afterwards  willing  to  submit 
the  matter  to  arbitration,  and  then  this  course  was 
taken  of  bringing  an  action  of  ^ectment.  When 
puties  get  to  controversy  they  raise  every  point 
they  can.  Two  or  three  things  are  raised  as  points 
of  kw ;  one  that  this  is  a  corporation,  and  the 
other  that  they  could  not  grant  so  long  a  lease.  I 
*m  of  opinion  that  they  are  not  within  the  Muni- 
cind  Corporations  Act,  and  that  they  are  not  pro- 
hibited from  granting  a  300  years'  lease.      Mr. 


Greene,  however,  put  it  in  a  different  form,  and 
said  it  was  an  improvident  lease  altogether.  I  do 
not  think  it  was,  because  they  got  a  wall  built 
upon  land  which  was  of  no  use,  and  they  encouraged 
people  to  build  houses;  and  it  does  not  appear 
from  the  evidence  that  there  was  anything  better 
to  be  done  with  the  land.  Then  it  is  said  that  the 
agreement  was  not  under  seaL  It  is  quite  sufficient 
answer  to  that  to  say  that  the  corporation,  like 
other  bodies,  although  they  have  not  eyes,  yet  they 
have  agents  who  have  eyes  to  see  for  them,  and  if 
they  allow  a  wall  to  be  built  and  money  to  be 
expended,  they  must  be  answerable  certamly  for 
the  performance  of  the  contract  which  has  been 
regularly  entered  in  their  books  by  a  formal  reso- 
lution on  the  faith  of  which  an  expenditure  has 
been  made.  Then  it  is  said  one  of  the  terms  was 
that  this  was  not  to  be  done  without  the  concurrence 
of  the  feoffees,  and  that  Mr.  Crook  was  to  pay  the 
expenses  of  that  concurrence.  That  he  must  pay. 
If  the  feoffees  had  really  any  duties  to  perform — 
and  it  is  admitted  that  they  are  dry  trustees  of  the 
corporation,  and  have  nothing  else  to  do  but  to  obey 
the  corporation — it  would  have  been  necessary  to 
obtain  their  consent.  If  there  were  any  question  of 
law,  it  might  have  been  necessary  for  Mr.  Crook 
to  file  a  Tjill.  The  feoffees  might  have  said 
"the  point  is  too  doubtful  for  us;  we  do 
not  know  whether  this  is  a  lease  which  we 
should  have  been  right  in  executing  under  all 
the  circumstances."  But  if  the  court  holds,  as  I 
do,  that  the  agreement  is  a  proper  agreement  to 
be  performed,  flbey  have  nothing  to  do  out  to  per- 
form it.  The  difficulty  I  feel  is  as  to  the  costs. 
As  to  the  costs,  I  snail  make  an  alteration  in 
one  respect.  I  shall  strike  out  the  reference 
to  chambers  to  settle  the  decree,  and  substitute 
a  declaration  as  to  the  meaning  of  the  agree- 
ment. That  wiU  save  the  appellants  the  costs  of 
the  appeal.  As  regards  the  costs  of  the  original 
cause,  I  do  not  think  the  court  has  been  in  error 
in  directing  them  to  be  paid  by  the  defendante, 
because  the  course  taken  of  bringing  an  action  of 
ejectment  in  the  County  Court  in  such  a  matter 
as  this,  where  the  thing  might  have  been  so  easily 
adjusted,  is  one,  in  my  opinion,  which  was  not 
justified.  I  think  they  cannot  be  saved  firom 
the  costs,  because  in  one  stage  of  the  controversy 
this  gentleman  raised  a  contention  which  he 
was  not  right  in  raising.  The  plaintiff  said  he 
would  submit  to  arbitration  if  th^  would  tell  him 
the  points.  He  said  in  an  early  affidavit  before 
the  hearing  that  he  would  make  no  difficulty  in 
giving  up  the  lawn  he  had  taken,  and  yet  the 
case  still  went  on.  I  do  not  think,  under  all  those 
circumstances,  I  can  say  the  court  below  has  been 
wrong  in  directing  the  costs  of  the  suit  to  be  paid 
by  the  parties  to  the  litigation.  That  includes  the 
feoffees,  who  will  be  in&mnifled  by  the  cestui  que 
trust*.  The  feoffees  brought  the  action.  It  is 
necessary  to  bring  them  here  as  parties,  and  if  they 
bring  that  action  on  behalf  of  their  cestui  gite  trusts, 
they  can  only  look  to  their  cestui  que  trusts  for 
indemnification.  The  total  result  is  this,  that  I 
propose  to  vary  the  decree  of  the  court  below  hr 
prefacing  it  in  this  way  :  Let  the  decree  be  varied, 
by  declaring  that,  according  to  the  true  construc- 
tion of  the  resolution  of  the  defendants,  the  corpo- 
ration of  Seaford,  of  the  5th  Jan.  1860,  the  corpo- 
ration agree  to  demise  to  the  plaintiff  such  portion 
of  their  property  as  forms  the  frontage  of  the 
plaintiff's  field  cailed  the  West  Gun  Field,  and 
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also  the  flat  part  of  the  beach  compri  aed  between  two 
lines  drawn  from  each  extremity  of  such  field  perpen- 
dicularly towards  the  Boa,  such  lines  being  continued 
until  they  reach  high  water  mark.  Then  the  de- 
daration  will  go  on  as  it  stands  in  the  decree,  and 
the  court  orders  that  there  shall  be  speciftc  per- 
f(M7Ufuiee  subject  to  that,  and  orders  and  decrees 
the  same  accoroingly.  It  will  also  order  that  the 
defenduits  shonld  make  out  and  execute  to  the 
plaintiff  a  lease  of  the  premises,  subject  to  the 
above  declaration,  mentioned  and  described  in  the 
said  resolution.  I  will  put  the  words  "  subject  aa 
therein  mentioned  "  at  the  end  of  my  declaration, 
frar  one  of  the  points  in  the  case  was  that  there 
was  no  road  to  be  made.  The  conveyance  will  be 
settled  at  chambers  if  the  parties  differ.  I  think 
that  is  all  that  is  necessary.  There  will  be  no  costs 
of  the  appeal. 

Solicitors :  Messrs.  Palmer,  Pahner,  and  Bnll, 
24,  Bedford-row,  agents  for  Messrs.  CfeU  and 
WooiBey,  Leeds. 

Solicitor:  Gtorge  Br&icn,  21,  Pinsburj'-place. 


Apra  19  and  20. 

(Before  the  Lords  Justices.) 

Upferton  v.  Nickowon. 

Vendor  and  pKrehater — Contract  for  tale — Time 
etsenee  ofeetitract — Ahftract  not  delivered  within 
iinte — Beqi»*itiotia  not  ivithin  time — Objection 
patent  on  ahttract  not  taken — BiU  hy  vendor — 
Beferenee  at  to  title— Every  objection  ttill  avail- 
ahle-^Limitation  ofr^erenee. 

Under  a  contract  for  edU  it  was  provided  that  the 
vendor  thould  deliver  hit  abBtraet  tcithin  twenty- 
eight  days,  and  that  themtrchatfr  shoidd  make  his 
reqtn»ittons  within  a  Kiee  period,  and  thai  every 
objection  not  to  made  thmdd  be  eontidered  as 
ivaived,  and  that  in  thit  latter  respect  time  should 
be  of  the  essence  of  the  contract.  The  vendor  did 
not  deliver  the  abstract  within  the  specified  time, 
and  it  was 

Held,  thai  his  omission  to  do  so  wholly  relieved  the 
purchaser  in  making  hit  requisitions  from  any 
obligation  as  to  tin%e. 

On  the  delivery  of  the  abstract  a  valid  objection 
wat  patent  on  the  face  of  it,  bid  it  was  not  taken, 
though  other  retmitUians  were  made;  further 
abslraets  were  delivered  amd  negotiations  were  con- 
tinued, which  ended  in  disagreement  and  thejUing 
of  a  bin  for  specific  performance  by  the  vendor. 
A  decree  was  made  directing  in  the  common 
form  a  reference  as  to  title  : 

Held  {reversirig  the  decision  of  (he  Matter  of  the 
BoUa)  that,  at  the  decree  contained  no  direction 
that  any  ol^etion  pottible  on  the  abstract  thould 
be  eonttderedcu  waived  by  the  fact  thai  the  pur- 
chaser hc^  not  taken  if  when  he  first  perused  the 
abttraet,  it  wat  still  open  to  the  defendant  to 
insiet  on  the  objection  which  he  had,  ai  first,  not 
made. 

But  under  such  dreumstanees  he  was  aHoiced  no 
costs  of  the  tuH,  although  the  objection  wat  a 
valid  one,  amd  fated  to  the  vendor's  title. 

Wherever  a  reference  at  to  tide  it  m/tde,  it  m«ant  of 
necettity  a  title  "  futving  regard  to  the  contract," 
whether  theee  or  timilar  wordt  be  in  the  decree  or 
not. 

Tens  was  an  appeal  by  the  defendant  in  a  vendor's 

suit  for  speoinc  performance.    The  case  is  briefly 

reported  m  23  L.  T.  Eep.  N.  S.  343,  but  a«  the 


argument  before  the  Master  of  the  Bolls  was 
limited  almost  entirely  to  the  one  point  whether  it 
was,  under  the  circumstances  of  the  contract,  stiH 
open  to  the  defendant  to  make  the  olgection  (a 
fatal  one  in  itself)  which  he  made  for  the  first  time 
afler  the  decree,  it  is  necessary  here  to  state  the 
facts  of  the  case  more  fully  than  they  are  stated  in 
that  previous  report. 

The  plaintiffs  were  mortgagees  from  one  Philip 
Hedgcock  of  the  property  m  question,  which  was 
copj^olds  enfranchised  under  the  Copyhold  En- 
franchisement Acts  (15  &  16  Vict.  c.  51,  and 
21  &  22  Vict.  c.  94).  And  it  appeared  that  before 
the  contract  now  sought  to  be  enforced  was  made, 
namely,  on  the  28th  April  1868,  the  defendant  had 
contracted  with  Hedgcock  to  purchase  the  property 
of  him,  free  from  incumbrances,  fbr  9500i.  Sub- 
sequently difficulties  were  foreseen,  and  the  con- 
tract with  the  plaintiffs  was  entered  into  in 
substitution  of  that  with  the  mortgagor. 

This  new  contract  was  dated  on  the  4th  May* 
1868,  and  after  descrilMng  the  property  as  freehold, 
it  contained,  amongst  other  things,  stipulations 
that  the  vendors  should,  within  twenty-eight  days 
after  the  date  of  the  agreement,  deliver  to  the  pur- 
chaser, or  his  solicitor,  an  abstract  of  the  title  to 
the  property ;  and  that  the  purchaser  should  send 
in  writing  to  the  offices  of  the  vendors,  within 
twenty -eight  days  after  the  delivery  of  the  abstract, 
all  his  objections  and  requisitions,  if  any,  in  reepec1> 
of  the  title,  and  of  all  matters  appearing  upon 
that  agreement  or  on  the  abstract,  and  that  in  this 
respect  time  shonld  be  of  the  essence  of  the  con- 
tract ;  and  that  in  de&ult  of  such  requisitions  and. 
objections,  if  there  should  be  none,  and  subject  to 
such  if  any  should  be  made,  the  petitioner  shonld 
be  deemed  to  have  accepted  the  title  and  waived 
all  other  objections  and  requisitions. 

The  contract  fixed  the  1st  Ang.  1868  for  com- 
pletion. 

Notwithstanding  the  stipulations  of  the  contract 
the  vendors  did  not  deliver  any  abstract  until  the 
28th  July  1868.  Upon  that  abstract  the  defendant 
made  several  requisitions  within  the  allotted 
twenty -eight  days,  out  he  omitted  to  object  to  the 
title  that,  inasmuch  as  the  Acts  under  which  the 
.  enfrancbisement  had  taken  place  reserved  to  the 
lord  of  the  manor  the  mines  and  minerals  under- 
lying the  soil,  the  vendors  could  not  convey  the 
freehdd  according  to  the  contract. 

Correspondence  and  negotiation  succeeded,  the 
abstract  which  was  at  first  delivered  bein^  con- 
fessedly imperfect,  inasmuch  as  although  it  dis- 
closed the  title  of  Hedgcock  and  others  of  his 
mortgagees,  it  showed  no  title  whatever  of  the 
plaii^ns,  nor  was  any  abstract  showing  the  plain- 
tills'  title  delivered  until  after  the  decree.  A  draft 
conveyance  was,  however,  prepared  by  the  pur- 
chaser and  submitted  to  the  vendors,  expressly 
subject  to  his  requisitions  being  cleared  up ;  but 
difficulties  were  not  removed  by  this  step,  and 
ultimately  the  purchaser  refused  to  complete. 
Hereupon  the  bill  in  this  suit  was  filed ;  the  piarties 
took  a  decree,  dated  the  15th  Feb.  1870,  for  specific 
performance,  subject  to  good  title  being  shown, 
and  it  was  referred  to  chambers  to  inquire  whether 
a  ^Dod  title  could  be  shown  by  the  plaintiffs. 

In  chambers  the  defendant  for  the  first  time 
made  the  objection  above  referred  to  relating  to 
the  enfranchisement  of  the  property.  The  ques- 
tion came  before  the  Master  of  the  Rolls  in  court 
upon  a  summons,  when  his  Lordship  decided  thst 
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ike  defendant  was  then  precluded  by  the  provi- 
aiona  of  the  agreement  from  raising  that  objec- 
tion; that  it  ought  to  have  been  taken  tnthin 
twenty-eight  days  of  the  delivery  of  the  abstract, 
upon  which  the  circumstance  clearly  appeared. 
The  sanumms,  which  came  on  with  the  hearing  for 
iiuther  consideration,  was  therefore  refused,  and 
by  his  order  his  Lordship  directed  that  the  defeu- 
dant  should  complete  the  contract. 
From  this  decision  the  purchaser  appealed. 
Jettel,  Q.  C.  and  Ranuuige,  supported  the  appeal, 
ccntending  that  as  the  plaintiffs  had  been  the  first 
t«  disregard  the  stipulations  of  the  contract  as  to 
time  the  defendant  was  not  bound  by  them ;  con- 
seqaently  that  the  objection  mast  be  considered  on 
its  merits.  Mcveover,  the  common  reference  was 
a  perfectly  open  one,  and  if  it  had  been  intended  to 
limit  it  in  any  way,  the  decree  would  have  so  ex- 
pressed it.    They  cited 

Curling  t.  Htutin,  2  Dr.  i,  Sm.  129 ; 

Southby  V.  Hutt,  2  Hyl.  &  Cr.  207  ; 

BoberU  v.  Berry,  3  De.  G.  M.  *  Q.  284. 
It  would   hardly  be  disputed  that  the  objection 
wag  in  itself  a  fatal  one : 

15  A  16  Vict.  c.  51,  a.  48 ; 

21  &  22  Vict.  o.  94,  8. 14  ; 

Pretty  V.  BoUy,  26  Bear.  606. 
Sonthg^,  Q.  C.  and  Shebbeare  supported  the 
order. — The  common  reference,  though  it  contains 
no  limitation  in  terms,  must  always  be  constroed 
with  relation  to  the  contract  between  the  parties, 
and  here,  in  tddng  requisitions,  time  was  of  the 
esBCQCe  of  the  contract.  This  objection  came  too 
kte  therefore,  and  the  defendant  could  not  be 
rriieved  from  observing  it,  because  the  plaintiffs 
had  delayed  deUvering  the  abstract  beyond  the 
time  epeinfied,  to  which  snbject  time  was  not  of 
the  essence,  tinder  the  provision,  then,  the  objec- 
tion was  waived,  and  the  inquiry  directed  was  one 
as  to  title,  having  regard  to  what  had  been  done. 
They  refcpiTod  to 

lotd  St.  Leonaid's  V.  &  P.,  Idth  edit.,  289 ; 

Dart's  Vendors,  4t}i  edit.,  1023 ; 

Clive  V.  Beaumont,  1  De  Q.  &  Sm.  404 ; 

Remnant  T.  Holt,  1  Seton  on  Decrees,  594; 

Deverell  v.  Lord  Bolton,  18  Yes.  505; 

Bobton  T.  Bell,  2  Bear.  17 ; 

Ktrr  V.  Pawton,  25  Bear.  894. 
R0niadge  having  replied, 

Lord  Justice  Jakis  said. — In  this  case  I  am  of 
opinion  that  the  plaintiffs  have  not  made  out  a 
irood  title  under  the  decree.  The  circumstances 
ai«  these :  The  plaintiffs  entered  into  a  contract 
with  the  defendant  for  the  sale  to  him  of  certain 
lands  in  Brighton,  with  the  special  stringent  con- 
dition that  any  objection  to  the  title  snould  be 
taken  within  twenty-eight  days  after  the  delivery 
<rf  the  abstract,  and  that  any  objection  not  so 
taken  shoold  be  considered  as  waived ;  that  time 
ahoold  be  of  the  essence  of  the  contract,  and  that 
if  DO  objecticm  should  be  taken,  the  title  should 
be  deemed  to  be  accepted;  if  any  requisitions 
•hoold  be  made,  the  title  should  be  accepted  merely 
*Mibj«ct  to  such  requisitions.  Tliat  was  the  condt- 
tHMi,  there  being  another  on  the  part  of  the  plain- 
tiffs that  the  abstract  should  be  delivered  within  a 
^■niiar  period,  there  not  being  the  same  special 
ond  stringent  stipulation  in  it  with  reference  to 
tine  being  of  the  essence  of  the  contract.  The 
pbiBtifh  w&^  mortjuagees,  and  the  contract  was 
^mt  ande  by  them  m  their  character  of  mortga- 

C>    What  makee  this  case  singular  is  that  there 
kKS  another  contract  with  the  mortgagor  by 
*ke  aHW  defendant  ae  purchaser,  and  it  was  carried 


to  this  extent,  that  the  purchaser  had  actually 
signed  a  contract  which  was  to  be  exchanged 
for  a  contract  by  the  mortgagor,  and  there 
being  some  delay  upon  that,  a  contract  by  the  mort- 
gagees, as  mortgagees,  was  entered  into,  which 
is  the  contract  now  in  question,  substituting  the 
mortgagees  for  the  mortgagor  as  the  vendor.s ;  but 
iu  all  other  respects  substantially  the  same.  Now, 
no  abstract  was  actually  delivered  at  all  for  .seveml 
days  or  for  a  considerable  period  after  the  twenty- 
eight  days.  An  abstract  was  delivered,  I  think, 
about  two  mouths  afterwards.  1  think  the  con- 
tract was  entered  into  on  the  dth  May,  and 
an'  abstract  was  delivered  on  the  28th  July, 
and  the  abstract  so  doUvered  does  not  pur- 
port to  be  an  abstract  of  the  title  of  the 
plaintiffs  as  moitgagees,  does  not  even  contain 
anv  trace  of  theii-  having  any  interest  iu  the 
title,  but  is  an  abstract  of  the  title  of  the  mort- 
gagor'  and  of  certain  of  his  incumbrancers  who 
are  there  mentioned  ;  that  being  obviously  an 
abstract  of  title  based  upon,  and  with  reference 
to,  the  original  agreement  which  was  talked  of 
between  the  parties,  an  agreement  between  the 
mortgagor  as  vendor,  and  not  the  mortgagees. 
So  that  there  was  not  up  to  that  time  any  de- 
livery of  an  abstract  of  the  title  of  the  plaintiffs. 
However,  that  abstract  was  delivered,  and,  ap- 
parently treating  it  as  the  abstract  of  the  title  of 
the  person  who  was  to  be  the  vendor,  the  pur- 
chaser did  within  twenty-eight  days  take  certain 
objections  and  make  certain  requisitions  upon  the 
title,  and  then  he  sent  in  a  draft  conveyance,  still 
treating  the  mortgagor  as  the  conveyancing  party^ 
aud  making  certain  other  persons  who  were  to  con- 
car  with  him  parties  to  it,  but  not  the  plaintiffs,  the 
Messrs.  Upperton,  at  all ;  still  dealing  with  it  there- 
fore as  a  conveyance  to  be  made  upon  the  original 
title.  Asubseqnentabstract  was  sent,  still  based  upon 
the  same  idea,  carrying  out  the  same  idea,  and  in 
truth  no  title  of  the  vendors,  as  vendors— that  title 
which  they  now  profess  to  give — was  ever  delivered 
at  all  until  after  the  suit,  and  until  after  the  refe- 
rence as  to  title  was  made  by  the  decree — that  is 
to  say,  no  completed  title,  because  there  was  no 
abstract  deUverad  of  the  agreement  between  the 
plaintiffs  and  Hedgcock ;  no  abstract  was  given  of 
the  suit,  no  abstract  was  given  of  the  decree  ;  the 
decree  was  on  the  1st  May  1869,  the  bill  being 
filed  on  the  lut  March  1869  ;  no  abstract  of  those 
proceedings  which  were  evidently  an  essential  part 
of  the  title  of  the  vendors  to  that  property  whioh 
was  to  be  sold  by  them  if  it  was  to  be  sold  by  the 
plaintiffs  under  that  contract.  Therefore  there  was 
not  a  complete  and  perfect  abstract  of  title  delivered 
to  the  purchaser  until  after  the  institution  of  the 
suit,  until  after  the  reference  as  to  title  was  made 
at  the  hearing.  But  then  comes  the  question, 
whether,  upon  the  true  construction  of  tne  con- 
dition, treating  it  merely  as  a  question  of  con- 
struction of  the  condition,  the  twenty-eight  days 
have  elapsed,  so  tliat  the  estoppel  arises.  I 
am  of  opinion  that  the  condition  cannot,  upon 
any  pi-inciplo  of  construction,  be  held  to  apply  to 
the  case ;  that  is,  I  am  of  opinion  that  there  was 
no  day  before  the  matter  came  to  be  inquired  into 
in  chambers  from  which  the  twenty-eight  days 
could  be  reckoned,  so  as  to  estop  the  purchaser. 
It  has  been  argued  before  us,  and  the  language  of 
Kindersley,  V.C.,  in  the  case  of  Citrliity  v.  Anntln 
has  be^i  relied  upon  as  g^ing  to  this  extent, 
that  where    there  is  an   men   reference  »fwrW/> 
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title'  in  the  decree,  that  does  not  enable  the 
plainti  f  to  refer  to  the  conditions  of  sale  at 
all,  or  to  the  contract  at  all,  to  show  that  he 
has  made  a  good  title  according  to  the  condi- 
tions. I  am  of  opinion  that  if  the  Vice-Chancellor 
carried  it  to  that  extent,  that  is  not,  and  ought  not 
to  -bo,  the  rule  of  the  court.  Whether  there  be 
any  wairer  otherwise  is  a  question  to  be  determined 
at  the  hearing,  but  the  inquiry  whether  there  be  a 
good  title  must,  it  appears  to  me,  mean  whether 
there  is  a  good  title  according  to  that  contract 
the  specific  performance  of  which  is  decreed  at 
the  hearing.  The  decree  in  this  case  begins 
by  declaring  that  the  plaintiffs  are  entitled  to 
specific  performance  of  the  contract,  and  then 
an  inquiry  is  made  as  to  whether  a  good  title  has 
been  shown.  That  must,  I  think,  mean  a  good 
title  having  rcgni-d  to  the  contract  itself,  and 
whether  those  words  are  in  the  decrea  or  nof,  that 
must  be  the  meaning  of  every  decree  in  similar 
cases.  As  to  the  question  whether  a  good 
title  can  be  made,  it  must  mean  whether  a  good 
title  can  be  mode  according  to  the  contract  between 
the  parties ;  otherwise,  those  words  would  have  to 
be  mtroduccd  in  every  case,  and  in  every  case 
every  stipulation  as  to  evidence,  and  every 
stipulation  as  to  the  commencement  of  the  title, 
and  everything  of  that  kind,  would  have  to  be 
referred  to  specially  in  the  decree.  I  am  of 
opinion,  therefore,  that  it  mast  be  considered  as 
ii  it  had  been  a  reference  as  to  title  having  regard 
to  the  contract  of  sale.  But  if  it  bo  a  reference  as 
to  title  having  regard  to  the  contract  for  sale,  I  am 
of  opinion  that  the  plaintiffs  have  not,  in  respect 
of  tne  objection  that  is  now  taken,  made  out  a 

food  title  according  to  those  conditions.  The 
lOrd  Chancellor  (Cottenham)  referring,  in  Houfhby 
Y.  Hntt,  not  to  this  particular  case,  but  to  the 
general  practice,  seems  to  have  laid  it  down  as  a 
clear  rule  that  where  there  is  a  condition  of  this 
kind  as  to  time,  the  vendor  must  himself  equally 
comply  with  the  stipulation  as  to  the  time  before 
he  can  hold  the  purchaser  bound  bv  the  stipula- 
tion. He  says,  "  The  abstract  of  title  was  not  de- 
livered within  the  twenty-one  days,  so  that  no 
question  arises  as  to  the  time  specified  in 
tneae  conditions  of  sale ;"  and  it  does  seem 
to  me  that  it  would  be  a  mcnstrous  injustice  to 
hold  that  a  man  who  has  himself  not  complied 
with  the  stipulations  as  to  time,  should  be  able  by 
his  own  act  to  alter  the  day  from  which  the  time 
is  to  be  calculated  by  the  other  side.  I  was  sug- 
gesting the  case  of  a  man  who  took  a  most  incon- 
venient time  for  delivering  the  abstract  while  the 
gentleman's  advisers  were  abroad  (luring  the  long 
vacation.  It  does  seem  reasonable  and  just  that, 
if  the  vendor  does  not  himself  comply  with  the 
terms  specified,  then  the  time  as  to  taking  the 
objections,  and  the  mode  in  which  they  are  to 
be  considered  as  waived,  should  bo  made  to 
depend,  on  the  pait  of  both  the  purchaser 
and  the  vendor,  upon  the  general  principles  of 
this  court.  Of  course,  the  court  is  not  bound  to 
treat  every  objection  as  open  during  the  whole 
time  of  a  long  correspondence  between  the  solici- 
tors on  both  sides.  It  constantly  happens  that  an 
objection  is  waived  by  the  conduct  of  the  parties; 
that  a  man  with  a  knowledge  of  the  objections 
may  have  gone  on  putting  the  vendors  to  expense 
in  completuiK  the  contract;  and  other  circum- 
stances which  might  exist  should  induce  the 
court  to  say  you  have  waived  objections.    But  then. 


if  that  is  to  be  put  upon  the  equitable  ground  that 
the  objection  has  been  so  waived,  that  the  conduct 
of  the  parties  has  been  such  that  it  would  be  in- 
equitable to  insist  upon  the  objection,  then  it 
appears  to  me  that  the  rule  laid  down  by  Kindera- 
ley,  V.C.,  in  Curlhuj  v.  Amtin,  directlj;  applies 
where  his  Hononr  says,  "  I  do  not  enter  into  any 
question  whether  the  plaintiff  before  suit  waived 
any  of  the  objections  to  title  which  he  now  raises, 
nor  whether  any  requisition  on  the  abstract  was  iu 
time,  because  the  decree  is  general — that  is,  a 
general  inquiry  whether  a  good  title  in  the  defen- 
dant is  shown,  and  when  it  was  first  shown.  If 
the  defendant  had  wished  to  prevent  objections 
which  had  been  waived  before  the  suit  from 
being  renewed,  he  should  have  guarded  him- 
self uy  in.sisting  upon  a  special  decree  based 
upon  such  waiver."  I  am  of  opinion  that  in 
a  case  of  that  kind,  where  it  is  said,  "  You  have 
waived  all  the  objections  except  some  which 
are  the  subject  of  sp>ecial  requisitions,"  there  should 
be  a  special  decree  that  the  purchaser  has  accepted 
the  title  subject  to  those  requisitions,  and  then  an 
inquiry  (for  which  there  is  a  precedent  in  Seton), 
whether  a  good  title  can  be  made  as  to  tho 
subject  of  those  retjuiaitions.  That  not  having 
been  done  in  this  case,  it  really  resolves 
itself  into  a  question  of  an  open  reference  as  to 
title  as  to  whether  this  is  an  objection.  It 
has  not  been  really  questioned  before  us  that,  what- 
ever may  be  the  practical  value  of  it,  a  man  who 
sells  land  as  freehold  does  not  make  a  g^od  mar- 
ketable title  such  as  the  fiurchaser  is  entitled  to 
have,  by  merely  producing  a  title  under  an  en- 
franchisement, which  reserves  to  tho  lord  of  tho 
manor  his  mineral  rights  in  the  manor,  iu 
the  way  reserved  by  these  Acts  of  Parliament. 
That  l)cing  so,  I  am  compelled  to  differ  from 
the  Master  of  the  Rolls  in  the  conclusion  he 
has  arrived  at ;  but  iu  doing  so  I  am  of  opinion 
certainly  that  the  defendant  is  not  entitled  to 
any  of  the  costs  even  subsequent  to  the  hearing. 
The  objection,  although  he  was  not  precluded  from 
taking  it,  as  it  appears  to  me,  by  anything  that 
has  occurred  when  there  was  such  a  reference 
as  to  title,  was  one  which  was  patent  on  the 
face  of  tho  .title,  from  the  very  first  delivery  of 
the  first  portion  of  the  abstract  delivered  to  him.  It 
would  be  exactly  the  same  in  this  respect  whether  it 
was  the  title  of  the  mortgagor  or  mortgagee  which 
was  laid  before  him  for  perusal.  The  defendant, 
however,  went  on  asking  for  af  urther  title,  making 
requisitions,  and  perusing  the  abstract,  and  deal- 
ing with  the  matter  upon  a  notion  that  the  thing 
was  to  be  completed  if  those  requisitions  wei-o 
complied  with,  when  he  must  have  known,  and  it 
mnst  have  been  well  known  to  his  legal  adviser, 
that  the  land  was  enfranchised  copyhold.  Possi- 
bly this  fact  was  considered  as  not  of  the  slightest 
consequence  at  that  time,  and  possibly  we  should 
never  have  heard  of  the  objection  if  it  had  not  been 
for  other  reasons  which  induced  him  to  say 
he  was  an  unwilling  purchaser.  As  ho  did  not 
take  the  objection  at  the  time  when  all  tho 
expense  might  have  been  saved,  I  think  he  has 
brought  it  on  himself,  and  that  as  he  was  mode  to 
pay  the  codts  of  the  suit  for  specific  performance 
up  to  the  hearing,  because  he  had  resisted  the 
specific  performance  altogether,  so  ho  is  not 
entitled  now  to  have  the  costs  arising  from  the 
defect  of  title  which  he  did  know,  or  must  be  taken 
to  have  known,  fh>m  the  very  eorliest  time  in  tho 
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investigation  of  the  title.  I  am  of  opinion,  there- 
fore, that  the  decree  of  the  Master  of  the  Bolls 
mast  be  varied  iu  that  respect ;  there  must  be  a 
declaration  that  the  plaiuti&s  have  not  made  out  a 
g«xxl  title ;  the  deposit  wUl  he  returned,  but  there 
will  be  no  costs  on  either  side. 

Lord  Justice  Mki.t.isu  said :  I  am  of  the  same 
opinion. 

luUrett  at  4  per  eeiU.  on  the  depo»it. 

Solicitors  for  the  plaintiffs,  Fahnei;  Palnier,  and 

Solicitors  for  the  defendant,  Burton,  Yeates,  and 
Eart. 

JtOTJUB  consT. 

Bepoited  hj  H.  Feat,  Eaq.,  Burl(tei>«li-lAir. 

May  31,  June  1  aiul  21. 
Elus  v.  Babker. 
Triutee — Coercion — Suit  to  set  aside  deed. 
The  MometU  that  a  person  who  influences  another 
does  so  hy  the  threat  of  taking  away  from  that 
other  soniething  he  then  possesses,  or  ^preventing 
Juiitfrom  obtaining  an  advantage  he  would  other- 
wise have  obtained,  then  </t«  act  of  the  pmson 
ej:rrcising  tlie    infiuetice  becomes    coercion,  atid 
reasea  to  be  rmrsuasion  or  consideration. 
A  tettatof,  w%o  was  tenant  of  a  farm  from  year 
to  year,  devised  his  real  estate  to  his  nepltew, 
and  authorised  his  trustees  to  give  up  the  tenancy 
of  the  farm    in  favour    of  his  neplieiv,    pro- 
Tided  the  landlord  woidd  accept  him  as  tenant, 
and  in  that  event  bequeailied  to  him  all  the  stock 
on  {he  farm ;  and  the  testator  directed  his  trustees 
to  set  apart  a  certain  sum  out  of  his  personal 
estate  in  favour  of  his  nieces.     On  the  testator's 
death  it  turned  out  that  if  a  mortgage  to  which 
the  real   estate   was  subject  were  jiaid  out  of 
tlte  personalty,  and  if  the  nephew  took  the  farm- 
ing stock  nothing,  would  remain  for  the  nieces, 
and  accordingly  o>ie  of  the  trustees,  who  teas  also 
agent  to  the  landlord,  infoi-med  the  nepliew  that 
ludess  he  gave  up  a  part  of  the  property  in  favour 
of  the  nieces,  tlie  latiMord  would  not  accept  him  as 
tenant,  and  lie  would  lose  tlie  fanning  stock.    Tlie 
nepliew  thereupon,  without  having  had  any  inde- 
pendent advice,  executed  a  deed  wliereby  lie  gave 
up  a  portion  of  the  property  in  favour  of  tlie 
nieces,  and  he  was  afterwards  accepted  as  tenant 
of  the  farm. 
On  a  biu  by  the  nephew  to  set  aside  the  deed. 
Meld,  that  the  execution  of  tlie  deed  liad  been  ob- 
tained from  the  nephew  by  coercion,  and  thai  it 
viutt  be  set  aside  as  regarded  tlie  future,  but  with- 
out disturbing  any  payments  made  under  it. 
This  was  a  suit  to  set  aside  two  deeds  executed  by 
the  plaintiff,  on  the  ground  that  he  had  been  led  to 
execute  them  by  coercion. 

By  his  will,  dated  the  7th  June  1865,  Francis 
Ellis,  the  plaintiff's  uncle,  devised  all  his  real  estate 
to  the  plaintiff,  John  Ellis,  and  gave  various  lega- 
cies and  annuities  to  his  brother  and  other  rela- 
tions and  friends,  including  his  trustees  ;  and  after 
reciting  that  he  held  the  uirm  of  Flixborough,  in 
the  county  of  Lincoln,  under  Sir  Bobert  Sheffield, 
as  tenant  from  year  to  year,  he  declared  it  to  be 
his  will  and  desire,  and  he  authorised  his  trustees, 
the  defendants  Barker  and  Godfrey,  to  give  up 
the  tenancy  thereof  in  favour  of  the  plaintiff,  pro- 
vided the  landlord  would  accept  him  as  his  tenant, 
aod  thea  and  in  that  event  (but  not  otherwise)  he 


gave  and  bequeathed  to  the  plaintiff  all  the  farm- 
mg  stock  and  implements  of  husbandly  which 
should  be  on  the  farm  at  the  time  of  his  de- 
cease. And  the  testator  gave  his  personal  estate  to 
his  trustees  upon  trust  to  convert,  and  he  directed 
that  they  should,  iu  the  first  place,  pay  thereout 
his  just  debts  and  funeral  and  testamentary  ex- 
penses and  legacies,  and  should  then  invest  suf- 
flcient  funds  for  the  payment  of  the  annuities 
given  by  his  will,  and,  subject  thereto,  should  set 
apart  and  iuvest  the  sum  of  3500!.  for  the  benefit 
of  the  testator's  seven  nieces.  And  he  gave  the 
residue  of  his  personal  estate  to  the  plaintiff. 

The  testator  died  in  December  1865. 

At  the  time  of  the  testator's  death  the  title 
deeds  of  the  greater  part  of  the  real  estate  devised 
by  his  will  to  the  plaintiff  were  deposited  with  the 
testator's  bankers,  by  way  of  equitable  mortgage, 
to  secure  a  loan  of  2000!l.,  which  was  more  than 
the  value  of  the  estate. 

On  investigating  the  testator's  affairs  it  appeared 
that  if  this  mortgage  debt  were  paid  out  of  the 
personal  estate,  and  if  the  plaintiff,  by  becoming 
tenant  of  the  farm  of  Flixborough,  were  to  take 
the  farming  stock,  &c.,  under  the  will,  little  or 
nothing  would  remain  for  the  other  legatees. 

Under  these  circumstances  the  trustees  were 
desirous  that  the  plaintiff  should  consent  to  give 
up  a  portion  of  what  be  was  entitled  to  nnder  the 
will  iu  favour  of  his  sisters. 

One  of  the  trustees.  Barker,  was  also  land  agent 
to  Sir  B«bert  Sheffield,  the  landlord  of  tho  farm, 
and  he  informed  the  latter  of  the  state  of  the 
testator's  affairs,  and  that  if  he  accepted  the  plain- 
tiff as  his  tenant,  the  plaintiff  would  take  the 
farming  stock,  &c.,  under  the  will,  and  little  or 
nothing  would  be  left  for  the  other  legatees. 

Thereupon,  Sir  Bobert  Sheffield  informed  Barker, 
that  unless  the  plaintiff  acted  fairly  and  honour- 
ably in  the  matter,  he  would  refuse  to  accept  him 
as  his  tenant. 

Barker  soon  afterwards  wrote  in  the  following 
terms  to  tho  plaintiff : — 

Mr.  Oodfrey  and  myself  intend  to  oome  over  to-mortow 
afternoon,  at  abont  three  o'clock,  to  talk  over  what  has 
been  mentioned  to  joa  before,  and  to  oome  to  some  oon- 
olnsion  thereon.  Oar  proposal  will  be  thia, — to  offer  to 
pat  you  into  full  possession  of  the  Flixborough  farm 
jast  as  it  stands  at  present,  to^^her  with  200i.  put 
mto  the  bonk  for  voa,  if  you  will  give  np  your  right 
to  the  property  at  Brigg  and  Ferry.    This  wonld  place 


yon  in  a  good  position,  and  would  allow  a  provision  for 
your  sisters.  I  mentioned  the  affair  to  Sir  Bobert,  and 
he  states  that  he  will  do  what  the  trustees  think  right. 


I  have  pat  it  in  writing  in  order  that  yon  may  have  the 
opportunity  of  making  np  your  mind  before  we  come. 
I  am  satisfied  that  all  depends  upon  what  you  will  do, 
as  if  the  land  be  kept  a  break  up  at  Flixborough  will  be 
sure  to  follow,  which  I  should  be  very  sorry  for.  I  don't 
know  there  is  any  necessary  to  state  anything  more  at 
present. 

On  the  following  day  Barker  and  Godfrey  called 
on  the  plaintiff  and  asked  for  his  decision.  He 
told  them  that  he  thought  they  would  do  what 
was  right,  and  that  they  might  act  as  they  thought 
for  the  best. 

Barker  and  Godfrey  accordingly  caused  a  deed 
to  be  prepared  for  the  purpose  of  carrying  into 
effect  the  arrangement  mentioned  in  Barker's 
letter. 

By  this  deed,  which  was  dated  tho  13th  March 
1866,  after  reciting  that  it  had  been  agreed  between 
John  Ellis  and  Barker  and  Godfrey  that  Barker 
and  Godfrey  should  use  their  best  endeavours  to 
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induce  Sir  Robert  ShefiBeld  to  accept  John  Ellis 
as  tenant  of  the  farm  of  Flixborougn,  and  shotild 

five  up  and  relinquish  the  tenancy  of  the  farm  to 
ohn  Ellis,  and  should  also  give  up  and  relinquish 
to  John  Ellis  all  and  singular  the  live  and  dead 
farming  stock,  tenant  rights,  and  implements  of 
husbandly  which  were  in  and  upon  the  farm  and 
premises  at  the  time  of  the  testator's  decease ;  and 
mrther  that  they.  Barker  and  God&«y,  should 
at  or  before  the  execution  of  the  deed,  pay 
to  John  Ellis  the  sum  of  200L,  and  that  John 
Ellis  should  grant  and  convey  to  Barker  and 
Godfrey,  their  heirs  and  assigns,  the  mes- 
suages, lands,  tenements,  and  hereditaments, 
thereinafter  expressed  to  be  thereby  granted  upon 
the  trust  thereinafter  expressed  or  declared  of  and 
concerning  the  same ;  and  reciting  that  Barker 
and  Godfrey;  in  part  performance  of  the  agree- 
ment, had  mdnced  Sir  Robert  Sheffield  to  accept 
John  Ellis  as  tenant  of  the  farm,  and  had  given 
up  and  relinquished  the  tenancy  of  the  farm  to 
John  Ellis,  and  had  also  given  up  and  relinquished 
to  John  Ellis  all  and  singular  the  live  and  dead 
&rming  stock,  tenant  rights  and  implements  of 
hnsbandry  which  were  in  and  upon  the  farm  and 
premises  at  the  time  of  the  testator's  decease,  it 
was  witnessed  that  in  farther  pursuance  of  the 
agreement,  and  in  consideration  of  the  sum  of 
2001.  paid  by  Barker  and  Godfrey  to  John  Ellis, 
and  also  in  consideration  of  the  natural  love  and 
affection  which  John  Ellis  bore  towards  his  seven 
sisters,  John  Ellis  thereby  granted,  released,  and 
assured  unto  Barker  and  Godfrey,  and  their  heirs 
the  real  estate  devised  to  him  by  the  testator's  will 
to  the  use  of  Barker  and  Grodfrey,  their  heirs  and 
assigns  for  ever,  upon  trust  as  soon  as  conveniently 
might  be  to  sell,  and  out  of  the  proceeds  to  pay  the 
expenses  incurred  in  and  about  the  same,  or  other- 
wise in  or  about  the  execution  of  any  of  the  trusts 
or  powers  of  the  deed,  and  to  stand  possessed  of 
the  residue  of  the  same  moneys,  and  afao  the  rents 
and  profits  of  the  premises,  or  of  the  unsold  part 
thereof  for  the  time  being,  upon  the  trusts  and 
with  and  subject  to  the  gifts,  bequests,  provisions, 
dadarations,  and  powers  expressed  and  declared  in 
and  by  the  testator's  will  of  and  oonoeming  the 
persoiukl  eetate  of  the  testator,  after  payment  of 
tus  just  debts  and  funeral  and  testamentary  er- 
peneea. 

Hie  plaintiff  executed  this  deed  without  having 
had  any  independent  advice. 

Upon  the  execution  of  the  deed,  the  plaintiff  was 
accepted  as  tenant  of  the  farm,  and  an  account  was 
opened  with  a  bank  in  his  name,  and  the  sum  of 
200{.  was  placed  by  the  troateea  to  his  credit  with 
the  bank. 

A.  farther  deed,  dated  the  5th  Jane  1867,  was 
subsequently  executed,  to  which  the  plaintiff  and 
his  sisters  and  the  husbands  of  such  of  them  as 
were  mamed  were  parties.  By  this  deed,  in  con- 
sideration of  the  trustees  not  sinking  any  part  of 
the  personalty  in  the  purchase  of  annuities  for  the 
annuitants  under  the  will,  it  was  agreed  that  the 
trostees  should  pay  in  full  all  the  legacies  and 
annuities  given  to  persons  who  were  strangers  in 
blood  to  the  testator,  and  the  plaintiff  and  his 
sisters  and  their  husbands  thereby  agreed  to 
accept  in  full  satisfaction  and  discharge  of  their 
respective  claims  the  balance  which  should  remain 
in  the  hands  of  the  trustees  after  paying  the  said 
legacies  and  annuities  in  full. 

The  plaintiff  also  executed  a  memorandnm,  an- 


nexed to  the  deed  of  the  5th  June  1867,  whereby 
he  agreed  that  on  the  death  of  the  annuitants 
referred  to  in  the  deed,  he  would  make  up  and  pay 
out  of  any  residuary  fund  coming  to  him  all  the 
deficiencies  which  his  sisters,  &c.,  respectively 
might  have  sustained,  before  acc^ting  of  any 
residue. 

The  tnistees  afterwards  paid  several  of  the 
le^cies  and  retained  their  own  legacies. 

In  March  1870  the  plaintiff  instituted  the  present 
suit  for  the  purpose  of  setting  aside  the  two  deeds, 
and  having  the  testator's  estate  administered  under 
the  direction  of  the  court.  The  bill  stated  that 
the  plaintiff  had  executed  the  deeds  in  ignorance 
of  his  rights,  and  under  pressure  from  the  trustees ; 
and  that  it  was  not  till  Feb.  1870  that  ho  became 
acquainted  with  his  rights  under  the  testator's 

The  cause  now  came  on  for  hearing. 

Sir  Bkliard  BaggaUay,  Q.C.  and  Mafnaghten, 
for  the  plaintiff,  submitted  that  the  plaintiff  had 
establisned  a  clear  case  of  coercion  and  was  en- 
titled to  have  the  deed  set  aside. 

Jessd,  Q.C.  and  Bedwell,  for  the  trustees,  con- 
tended that  they  had  only  induced  the  plaintiff 
to  carry  out  what  they  supposed  to  be  the  inten- 
tions of  the  testator,  who  had  intended  the  plaintiff 
to  take  the  real  estate  subject  to  the  mortgage  debt. 
If  the  testator  had  died  subsequently  to  the  31st 
Dec.  1867,  the  mortgage  debt  would  not  have  been 
payable  out  of  the  personalty,  as  the  1st  section 
of  the  Act  amending  Locke  King's  Act  (30  &  31 
Vict.  c.  69)  provides  that  "in  the  construction  of  the 
will  of  any  person  who  may  die  ^ter  the  Slat 
Deo.  1867,  a  general  direction  that  the  debts 
or  that  all  the  debts  of  the  testator  shidl  be 
paid  out  of  his  personal  estate,  shall  not  be 
deemed  to  be  a  declaration  of  an  intentioa 
contrary  to,  or  other  than,  the  rule  established 
by  the  said  Act  (i.  e.,  Locke  King's  Act), 
unless  Bach,  contrary  or  other  intention  shall  be 
fhrther  declared  by  words  expressly  or  by  neces- 
sary implication  referring  to  all  or  some  of  the 
testator's  debts  or  debt  charged  by  way  of  mort- 
gage on  any  part  of  his  real  estate."  Th^  con- 
tended  that  this  enactment  changed  the  rule  ■■  to 
the  construction  of  wills  even  in  the  ease  of 
testators  who  died  prerriouslyto  theSlst  Deo.  1867, 
and  that  the  troBtaes  were  jostified  in  persnadia^ 
the  plaintiff  to  execate  the  deed.  Further,  dis  was 
not  a  cose  of  coercion  at  all,  but  the  plaintiff  had 
executed  the  deed  for  the  v«^nable  consideration  of 
being  accepted  as  tenant  of  the  faim,  who^y  he 
became  entitled  to  the  farming  stock,  &o.,  wnieh 
was  of  considerable  value. 

Coltman,  for  the  testator's  nieoes,  saiqiorted  the 
same  contentions. 

June  21. — Lord  Bokilly. — This  is  a  suit  to  set- 
aside  the  plaintiff's  execution  of  a  deed  of  the  18th 
March  1866,  and  also  to  set  aside  a  deed  of  the  5tb 
June  1867,  and  for  the  conseqnmitial  directions. 
The  facts  are  these :  [His  Lordship  stated  the  will 
and  codicil  of  Francis  Ellis  as  above  set  forth,  and 
continued  :f  The  plaintiff  was  the  testator's 
nephew.  The  testator  left  also  a  brother,  the 
father  of  the  plaintiff,  and  his  wife  utd  seven 
daughters.  The  testator  was  tenant  of  a  farm  at 
FlixDorongh  from  year  to  year  andei  Sir  Robert 
Sheffield.  H.  Barker,  the  executor,  trustee,  and 
defendant,  was  the  agent  of  Sir  Robert  Shrf- 
fieid.  The  title  deeds  of  the  testator's  estate 
at  Wransby  were  deposited  with  his  bankocs, 
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■nbiect  to  an  equitable  mortgage,  to  secure  the 
sum  of  '2000L  due  to  them.  It  was  clear  on  the 
first  view  of  the  testator's  personal  estate  that  the 
plaintiff  would  take  the  whole,  or  nearly  so  of  both 
real  and  personal  estate,  and  that  little  would 
be  left  for  the  legatees,  because  the  personal  estate 
would  be  liable  to  pay  the  mortgage  to  the  bankess. 
Accordingly,  much  regretting  this,  the  executors 
took  the  opinion  of  counsel,  having  laid  the  cose 
fully  before  him,  and  they  obtained  an  opiuiou  full 
of  good  law  and  good  sense,  stating  that  the  utmost 
the  executors  could  venture  to  do,  with  reference 
to  the  Flixborongh  property,  was  "  to  lay  the  exact 
state  of  the  case  before  John  Ellis,  and  suggest 
that  be  should  assent  to  such  an  abiitemeut  of  the 
legacy  to  him  of  the  FlLxborough  farming  stock, 
Ac.,  as  niay  be  in  projx)rtion  to  the  abatement  the 
legatees  and  annuitants  will  have  to  suffer.  Any 
attempt  to  exercise  any  pressure  upon  him  would 
ratder  (hem  liable  to  very  serious  cousecjueuces,  if 
John  Ellis  were  to  take  proceedings  agamst  them 
in  Chancery.  It  appears  that  whether  John  Ellis 
takes  the  whole  or  a  part  only,  or  none  of  the  Flix- 
borongh personalty,  there  will  clearly  not  be  sufiS- 
eient  to  satisfy  the  legacies  and  aouuitiee,  and  that 
bodi  legatees  and  annuitants  will  have  to  abate." 
Afterwards  the  dofendante  Barker  and  Godfrey 
t^jplied  this  coercion  to  the  plaintiff  to  induce  him 
to  do  wlu^  they  desired.  H.  Barker,  who  was  the 
steward  of  Sir  Bobert  Sheffield,  applied  to  Sir 
Bobert  Sheffield  to  make  his  consent  to  the  tenancy 
of  the  plaintiff  in  Flixborongh  depend  on  whether 
he  performed  what  the  executors  desired.  The  rela- 
tions between  Sir  Bobert  Sheffield  aud  the 
.Ellises,  and  also  the  manner  in  which  he  was  in- 
duced to  become  the  instrument  of  pressure  in 
audi  drcomsttuices,  cannot  be  more  accurately  or 
succinctly  stated  than  in  Sir  Bobert  Sheffield's 
affidavit,  which  is  in  these  words  : — "  The  defen- 
dant William  Ellis  (the  plaintiff's  father)  and  his 
ancestors  hare,  I  behere,  been  tenants  on  my 
estate  for  the  last  two  centuries.  I  remember 
the  defendant  William  Ellis  about  twenty  -  six 
years  ago  getting  into  difficulties,  on  account 
of  which  he  was  unable  any  longer  to  con- 
tinue the  occupation  of  a  farm  at  Flixborough, 
in  the  said  county,  which  he  then  rented  of 
my  £ath«r,  the  late  Sir  Bobert  Sheffield.  My 
lather  thereupon  let  the  taxvi  to  Francis  Ellis, 
d  Brigg,  the  test^or  in  the  pleadings  in  this  cause 
name^and  the  brother  of  tue  defendant  William 
Ellis,  on  the  understanding,  as  I  believe,  tluit  the 
■aid  Fnuicis  Ellis  should  permit  the  said  defen- 
dant, William  Ellis,  and  his  wife  and  children,  to 
live  on  the  iarm  and  be  maintained  out  of  it ;  and 
this  arrangement  was,  as  I  believe,  continued 
without  intermission  up  to  the  death  of  the  said 
Fruida  Ellis.  In  the  month  of  February  1866 
my  land  agent,  the  above-named  defendant,  Henry 
Barker,  infonned  me  that  the  testator,  Francis 
Bllis,  had  by  his  will  disposed  of  more  money  than 
he  poaaeased ;  that  he  had  professed  to  provide  for 
the  defendant,  William  Ellis,  and  his  wife  and  family, 
bat  there  was  not  the  money,  and  that  by  reason 
of  a  particular  way  of  i»ying  some  largo  debts 
lOWHig  by  the  said  Francis  EUis,  namely,  paying 
back  debts  to  the  amount  of  3000{.  and  upwards 
ont  of  personal  estate,  although  deeds  were  depo- 
jBted  w  security,  almost  all  he  nad  would  go  to  the 
plaintiff  Jc^i  Ellis,  and  there  would  be  little  or 
nothing  for  the  defendants  the  said  William  Ellis 
and  Khrmfrft^-t'  his  wife  aud  their  daughters.    That 


in  addition  to  this  the  will  sud  if  I  would  accept 
the  plaintiff  as  tenant  of  the  &rm  at  Flixborougn, 
then  he  was  to  have  all  the  stock  and  crops  and 
tenant's  rights  thereon,  which  would  take  most  of 
the  property  Francis  Ellis  had  left,  but  if  I  refused 
to  accept  plaintiff  as  tenant,  then  the  stock 
aud  crops  at  Flixborough  would  be  divided 
amongst  the  said  William  EUis,  his  wife  and 
daughters.  I  thereupon  instructed  my  said 
agent  that  unless  the  said  John  EUis  acted  rightly 
and  honourably  in  the  matter  I  woidd  not  accept 
him  as  tenant  of  the  said  farm.  Subsequently  the 
said  Henry  Barker  haviiig  reported  to  me  that  an 
arrangement  had  been  enected  with  the  SMd  John 
Ellis,  by  which  a  proper  provision  according  to  the 
circumstances  could  be  made  for  his  father,  mother, 
and  sisters,  the  said  William  and  Elizabeth  Ellis 
and  their  daughters,  I  consented  to  accept  the 
said  John  Ellis  as  tenant  of  the  said  farm."  [His 
Lordship  then  read  Barker's  letter  to  the  plaintiff 
OS  above  set  forth,  and  stated  the  arrange- 
ment proposed,  and  the  deeds  of  the  13th  March 
1866  and  the  5th  July  1867,  and  continued.] 
The  plaintiff  complains  of  this  transaction,  and  the 
question  is,  whether  the  arrangement  thereby 
established  can  stand.  I  am  of  opinion  that  the 
deeds  were  obtained  by  coercion,  and  that  they 
cannot  stand  so  far  as  future  transactions  are  con- 
cerned. The  case  has  been  argued  in  a  very 
singular  way  before  me.  Two  points  were  par- 
ticularly relied  on :  First,  that  according  to  the 
statute  amending  Mr.  Locke  King's  Act,  it  is  de- 
clared by  the  Legislature,  that  certain  rules  of  oon- 
struction  of  wills  of  testators  hitherto  generally  pre- 
vailing, were  varied  and  altered,  and  that  thet^ta- 
tor  intended  in  this  case  that  the  real  estate  should 
bear  the  debt  for  which  the  deeds  were  deposited, 
and  that  this  was  a  tacit  declaration  that  such  was 
the  testator's  intention  in  such  cases,  although  in 
wills  made  before  the  statute,  and  that  the  court 
must  follow  this  legislative  declaration  of  con- 
struction. If  I  were  to  do  this,  and  my  decision 
were  followed,  I  should  be  upsetting  titles  to 
an  endless  extent,,  aud  doing  more  mischief 
than  could  easily  be  calculated  or  foreseen. 
To  adopt  such  an  argument  is  obviously  out  of  the 
question.  If  such  be  the  meaning  of  a  testator, 
why  does  the  statute  enact  that  for  the  future  only 
it  snaU  be  so  treated  P  Indeed,  it  cannot  properly, 
without  self-refutation,  be  stated  in  the  form  of 
an  argument.  The  other  argument  is  that  no  coer- 
cion was  exercised  at  all,  that  what  was  done  was 
not  coercion,  but  that  the  consent  of  the  plaintiff 
was  bought  bv  the  instrumentalit;jr  of  Sir  Bobert 
Sheffield's  o^r  to  make  the  pleontiff  tenant  of 
Flixb  rough.  If  this  argument  were  to  be  followed 
to  its  legitimate  extent  it  would  be  a  necessary 
consequence  that  no  coercion  could  exist,  fuid  that 
in  future  all  coercion  would  be  called  a  purchase 
for  consideration.  I  shut  a  young  mim  up  in  a 
nxHn,  or,  as  was  frequentlr  done  torraevly,  in  s 
lunatic  asylum,  and  inform  him  that  he  cannot  get 
out  unless  he  executes  a  certain  deed ;  he  does  so, 
and  when  he  gets  out  complains  of  duress  and  coer- 
cion, and  the  answer  which  the  man  who  has  ob- 
tained the  deed  gives,  and  asks  a  court  of  equity 
to  adopt,  is  that  ne  purchased  from  the  man  who 
executed  the  deed  his  execution  of  it  for  a  sufficient 
consideration  by  releasing  him,  and  that  this 
release  was  a  good  consideration,  and  one  for  which 
he  would  have  given  much  money.  If  Flixborough 
had  belong  to  Mr.  Barker,  if,  ateo,,th0  testator 
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had  nothine  to  do  with  it,  and  had  not  mentioned 
it  in  his  will,  and  Mr.  Barker  had  of  his  own  mere 
motion  said  to  the  plaintiff,  "  I  will  give  yon  this 
tenancy  and  the  stock  on  the  farm,  which  is  mine, 
or  which  I  can  procure  for  yon,  if  you  will  enter 
into  this  arrangement,"  as  the  plaintiff  might  then 
have  obtained  what  without  the  freewill  of -Barker 
he  ooald  not  have  got,  and  what  he  never  could 
have  expected  to  get,  the  argument  of  consideration 
might  have  had  some  weight.  But  in  this  case  the 
facts  are  quite  otherwise.  Judging  {torn  what  Sir 
Bobert  ShefSeld  himself  says,  it  is  probable,  nay 
more  than  probable,  that  if  nothing  baa  been  said  to 
him,hewouldhaveacceptedthep]aintiifa8  his  tenant. 
In  fact,  judging  from  general  experience  in  such 
matters,  end  assuming  that  nothing  ill  was  known 
of  the  plaintiff,  which  it  is  not  pretended  that 
there  was,  it  was  almost  a  certainty  that  the  plain- 
tiff would  have  been  accepted  as  such  tenant,  a  fit 
person,  and  the  son  of  a  man  who  had  been  one  of 
a  long  succession  of  tenants  all  in  the  same  family. 
Nay  more,  it  was  the  duty  of  Barker,  as  executor 
of  the  will  of  the  testator,  to  execute  his  words  as 
they  stood  according  to  their  plain  meaning,  and 
not  to  put  his  own  construction  upon  it  and  intro- 
duce a  new  meaning  into  it ;  in  &ct,  to  make  a  new 
will  for  the  testator,  and  then  to  try  to  force  this 
upon  the  plaintiff.  Instead  of  doing  that,  if  he 
had  endeavoured,  as  he  ought  to  have  done,  to  in- 
duce Sir  Bobert  Sheffield,  in  a  proper  and  fair 
manner,  to  accept  the  plaintiff  as  nis  tenant,  and 
then  had  endeavoured  to  persuade  the  plaintiff  to 
do  what  he,  Barker,  thought  right  towards  the 
other  legatees,  but  used  no  compulsion,  no  one 
conld  have  complained.  But  tbe  moment  he 
obtains  that  consent  by  a  threat  to  do  something 
painful  to  the  plaintiff,  or  by  a  threat  to  withhold 
from  him  something  agreeable  to  him,  iHiich 
threat  he  has  the  power  of  effecting,  then  it 
becomes  duress,  and  it  ceases  to  be  consideration. 
Coercion  takes  an  infinite  number  of  forms,  but  it 
may  properly  be  thus  defined :  the  moment  that 
the  person  who  influences  the  other,  does  so  by  the 
threat  of  taking  away  from  that  other  something 
he  then  possesses,  or  of  preventing  him  from  ob- 
taining an  advantage  he  would  otherwise  have 
obtained,  then  it  becomes  coercion,  and  it  ceases 
to  be  ]>er8na8ion  or  consideration.  In  this  case,  in 
my  opinion,  it  is  strictly  coercion.  I  assume,  as 
indeed  I  think  it  is  shown,  that  but  for  the  inter- 
vention of  Barker,  the  plaintiff  would  have  become 
tenant  of  Flixborough.  Then  Barker  steps  in 
and  says  :  "  Unless  you  do  what  I  wish,  you 
shall  not  become  tenant  of  Flixborough  at  all; 
and  Barker  has  the  power  of  enforcing  nis  threat 
although  the  possession  of  that  power  is  not  neces- 
sary for  the  purpose  of  coercion.  It  is  only  neces- 
sary that  the  threatened  person  should  believe  that 
the  person  who  threatens  has  that  power,  and  the 
statement  that  Sir  Bobert  Sheffield  always  let  his 
own  farms  and  did  not  allow  his  steward  to  do  so, 
does  not  touch  the  Question.  I  shall  set  aside 
these  deeds  so  far  as  tne  future  is  concerned,  but 
not  as  to  the  past  except  as  regards  Barker  and 
Godfrey,  who  must  refund  the  amount  of  this 
legacy  which  has  been  paid  to  them  in  excess  of 
what  they  would  otherwise  have  gotten;  but  I 
shall  not  disturb  the  other  payments  which  have 
been  made  and  as  to  which  unquestionably  the 

Elakitiff  understood  what  he  was  doing,  although 
e    was    unduly    influenced     to    bind    himself 
by   deed   to   do   what   was    required.     I   shall 


not  direct  any  account  or  administration  of  the 
estate  unless  that  is  asked  for,  but  in  my  opinion 
Messrs.  Barker  and  Godfrey  have  occasioned  this 
suit  by  their  misconduct,  and  after  they  were  well 
warned  by  competent  advice  of  what  the  conse- 
quence of  their  proposed  conduct  would  be.  The 
plaintiff  must  pay  the  costs  of  the  other  defen- 
dants and  add  them  to  his  own  costs  which  the 
defendants  Mr.  Barker  and  Mr.  Godfrey  must  pay. 

Solicitors  for  the  plaintiff,  R.  Lamheti  and  Sent, 
for  SJiepkerd,  Crutl,  and  Todd,  Beverley. 

Solicitors  for  the  defendants,  Scott  and  Co.,  for 
Hennj  Livertedge,  Winterton. 


July  5,  6,  and  10. 
SiKRBT  V.  Combs. 
Morlgage  to  goltcitor — Sede  of  mortgaged  propeiiij — 
Coneealment  of  exiitence  of  mortgage — Mortgagee 
tclieilor  to  vendor — Cottt. 
Two  eo-trufteet,  one  of  whom  wa»  a  solicftor,  ad- 
vanced a  svm  of  trtut  money  on  a  mortgage  of 
certain    Imtineat    premite*.      8ubtequ«titly    the 
mortgaaor  entered  intopartnerthip  with  8.  on  the 
termg  thai  his  capital  sKoitld  eontitt  of  the  btitinete 
premieea  and  plant,  which  were  to  be  taken  at  a 
valuation.  One  tfthe  mortgageet  acted  a«  tolicitor 
in  the  matter,  drew  the  partnerthip  aiUcles  atid 
fumitlhed  the  valuer  with  the  paiiietilar»  of  the 
mortgagor'*  intereri  in  the  hit»int!g»  premises,  but 
concealed  from  8.  tlie  existence  of  the  mortgage  to 
which  the  premises  were  subject. 
The  mortgagor  having  become  bankrtipt,  his  partner 
8.  filed  a  bUl  praying  for  relief  against  the  mart' 
gagee  : 
Held,  that  the  solicitor  mutt  make  good  to  8.  the 
amount  of  the  mortgage  debt  ontJ  interest  with 
costs ;  biU  thai  8.  must  pay  the  costs  of  the  ro- 
trustee,  who  was  innocent  in  the  matter,  and  re- 
cover them  against  the  solicitor. 
This  was  a  suit  pcaving  that  the  defendant,  John 
Combs's  mortgage  of  8«)J.  on  certain  partnership 
propeftv,  might  be  postponed  to  the  claims  of  the 
plaintiff. 

In  the  month  of  July  1863,  John  Combs,  who 
was  a  solicitor,  advanced  8501.  to  bis  client, 
Frederick  Lambe,  on  the  security  of  certain  lease- 
hold premises  situate  in  Botherhithe  New-road,  in 
the  county  of  Surrey,  and  on  which  premises 
Frederick  Lambe  carried  on  the  business  of  a 
merchant  in  petroleum  and  other  hydro  carbon 
oils  and  products  ;  and  an  indenture  of  mortgage 
dated  the  Cth  July  186-3,  was  executed,  whereby 
Lambe  assigned  the  premises  to  John  Combs  and 
Frederick  Combs  to  secure  the  repayment  of  the 
850!.  and  interest.  The  money  advanced  was  trust 
money. 

Early  in  1865  Lambe  instructed  John  Combs  to 
procure  him  a  partner,  and  in  consequence  thereof 
negotiations  were  entered  into  by  John  Combs 
with  the  plaintiff,  Arthw:  Charles  Sterry,  through 
Messrs.  Broad,  Pritchard,  and  Wiltshire,  who  were 
land  agents  and  valners,  for  the  plaintiff  to  enter 
into  partnership  with  Lambe. 

The  result  of  these  negotiations  was  that  Lambe 
and  the  plaintiff  enteredinto  partnership  to  carry 
on  the  business  of  paraffin  refiners  on  the  premises 
at  Botherhithe  New-road,  and  articles  of  partner- 
ship were  executed  by  and  between  Lambe  and 
theplaintiff. 
These  articles,  which  were  dated  tlje  20th  April 
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1865,  provided  (amongst  other  thiiiss)  that  the 
business  should  be  carried  on  at  the  premises 
of  Lambe,  in  Kothcrhitbe  New-road,  or  at  such 
other  places  as  the  parties  should  mutually  agree 
upon,  under  the  name  and  firm  of  "  Lambe  and 
St«rry;*'  that  the  parties  should  be  interested  in 
the  profits  and  liable  for  losses  in  the  said  joint 
business  in  equal  moieties;  that  the  capital  of 
the  said  business  should  consist  of  12,0001.,  to 
be  contributed  in  manner  thereinafter  express^ 
by  the  parties,  in  eaual  moieties,  and  m  case 
more  capital  should  oe  found  requisite  in  the 
working  of  the  said  business,  the  same  should,  if 
the  parties  should  so  agree,  be  contributed  by  each 
partner  in  equal  moieties,  and  that  the  capital  of 
the  said  Frederick  Lambe  consisted  of  the  lease  of 
the  factories,  dwelling  houses,  and  premises  in 
the  Rotherhithe  New-road  aforesaid,  and  his 
machinery,  plant,  utensils  and  implements  of 
tewie,  and  his  stock  in  trade  thereon,  all  of  which 
he  should  assign  to  or  in  trust  for  the  partnership, 
all  which  should  be  taken  at  a  fair  valuation,  and 
any  money  required  to  make  up  his  amount  of 
60001.  should  be  provided  by  him  in  cash  on  the 
signing  of  the  said  articles  ;  that  the  capital  of  the 
pLuntiff  should  consist  of  the  sum  of  4500{.  pro- 
vided by  him  in  cash  on  the  signing  of  the  said 
articles,  and  of  the  further  sum  of  liMOl.  to  be  pro- 
vided by  him  within  six  months  after  notice  in 
writing  given  to  him  by  the  said  Frederick  Lambe 
that  the  same  was  required,  and  that  interest  at 
the  rate  of  52.  per  cent,  per  annum  upon  their 
respective  capital  should  be  allowed  and  paid  to 
eacu  partner  oefore  any  distribution  of  profits. 

On  the  13th  April  Lambe  wrote  to  John  Combs 
and  asked  for  notes  of  the  leases  to  be  sent  to 
Broad,  who  was  to  value  the  property  for  the 
partnership. 

On  the  15th  April,  Broad  wrote  to  John  Combs 
asking  for  the  abstract  of  the  leases  proposed  to  be 
held  by  the  partnership. 

John  Combs  was  absent  at  that  time,  but  soon 
returned  and  sent  notes  of  the  leases  to  Broad, 
who  valued  them  together  with  all  the  other  pro- 
perty of  Lambe  to  be  introduced  into  the  partner- 
ship, at  87612.  5«. 

On  the  20th  April  1865  the  articles,  duly 
engrossed  in  duplicate,  were  executed  by  both 
partners,  but  retained,  until  payment  of  the 
money,  by  John  Combs,  who  hod  prepared  the 
articles. 

On  the  24th  April  1865,  the  money  was  paid  by 
Ute  plaintiff,  ana  as  the  value  of  the  leaseholds 
and  plant  in  the  partnership  considerably  exceeded 
the  bOOM.  which  Lambe  was  to  contribute  to  the 
partnership,  the  balance,  amounting  to  24511.  13*. 
was  paid  over  to  him. 

In  a  few  years  Lambe  got  into  difiiculties,  and 
on  the  13th  May  1869,  he  executed  an  assignment 
of  all  bis  estate  and  effects  in  favbur  of  his  credi- 
tors. On  the  25th  June  1869,  the  plaintiff  learned 
for  the  first  time,  that  the  lease  of  the  partnership 
premifiee  was  subject  to  the  mortgage  for  8502.  to 
John  Combs  and  Frederick  Combs. 

Upon  receiving  this  information  the  plaintiff  at 
once  intimated  to  John  Combs  that  as  he  hod  con- 
cealed the  existence  of  the  mortgage  when  fur- 
nishing the  particulars  of  the  lease  to  Broad  for 
valoation,  he  considered  that  the  mortage  must 
be  poatponed  to  his  (the  plaintiff's)  claim  for  his 
cantid  wgainst  the  assets  of  the  firm. 

John  Gombs  havii^  declined  to  accede  to  this 


view,  and  having  commenced  an  action  of  eject- 
ment to  recover  possession  of  the  premises,  the 
plaintiff  instituted  the  present  suit,  praying  (1) 
for  a  declaration  that  the  mortgagees  were  not 
entitled  to  have  the  mortgage  debt  paid  out  of  the 
premises ;  (2)  for  an  injunction  to  restrain  the  two 
mortgagees,  and  (3)  to  restrain  John  Combs  &om 
proceeding  with  the  action  of  ejectment ;  and  (4) 
that  John  Combs  might  be  decreed  to  make  good 
to  the  plaintiff  all  sums  of  money  which  he  had 
already  paid,  or  should  thereafter  pay,  in  respect 
of  the  mortgage  debt,  Ac,  and  all  costs,  &c:, 
incurred  by  him  by  reason  of  the  existence  of  the 
mortgage  having  been  concealed  from  him  by  John 
Combs. 

Jetgel,  Q.C.  and  SiaUard,  for  the  plaintiff,  con- 
tended that  on  the  evidence  John  Combs  had 
fraudulently  concealed  the  existence  of  the  mort- 
gage, whicn  it  was  hid  duty,  as  solicitor  to  Uie 
partnership,  to  have  disclosed  to  the  incoming 
partner,  and  that  he  must  take  the  consequences 
of  his  fraud  and  indemnify  the  plaintiff.  Ther 
referred  to  Puhford  v.  Eichards  (17  Beav.  94). 
[Lord  BoMiLLY  referred  to  Moitey  v.  Jordan  (15 
Beav.  372.] 

SoutligcUe,  Q.C.  and  F.  Webb,  for  John  Combs, 
contended  that,  under  the  circumstances  of  the 
case,  the  plaintiff  must  have  known  of  the 
existence  of  the  mortgage,  and  that  it  could  not 
now  be  postponed. 

O.  S.  Green,  for  another  defendant. 

Jetsel,  Q.C.  in  reply. 

Jtdy  10. — Lord  Bomilly  stated  the  facts  of  the 
case  as  above  set  forth,  and  continued :  The  plain- 
tiff insists  that  the  defendant's  mortgage  for  8501. 
must  be  postponed  to  his  claim  against  the  partner- 
ship property  in  respect  of  his  claim  against 
Lambe.  The  question  is  whether  this  is  so.  In 
the  first  place  I  may  dismiss  a  somewhat  desperate 
argument  urged  in  favour  of  the  defendants, 
namely,  that  the  plaintiff  must  have  known  of  the 
mortgage.  I  am  of  opinion  that  this  contention 
wholly  fails.  Indeed,  there  is  nothing  to  support 
it  but  a  suggestion  that  Mr.  Combs  callea  the 
attention  of  the  plaintiff  to  the  fact  that  an  assign- 
ment of  the  property  to  trustees  for  the  partner- 
ship was  required  to  complete  the  transaction. 
Another  was  that  Lambe  told  Combs  that  he  in- 
tended to  pay  him,  and  that  he  expected  to  be  paid 
out  of  3000J.  premium  which  the  plaintiff  gave  for 
admittance  into  the  partnership.  It  is  obvious  that 
Lambe  and  Combs  alone  knew  of  the  mortgage,  and 
it  is  obvious  that  neither  Lambe  nor  Combs  ever 
said  a  word  to  the  plaintiff  about  it  till  after  the 
failure  of  Lambe,  that  is,  till  June  1869.  Combs 
was  the  solicitor  of  ihe  partnership  from  the  time 
of  its  formation,  and  during  all  this  time  he  never 
called  on  the  partners  to  pay  off  his  mortgage  on 
the  partnership  property.  Nor  did  he,  as  he 
ought  to  have  done,  prepare  an  assignment  to 
convoy  the  property  to  trustees  for  the  partners,  or 
ask  them  to  name  any  trustees,  or  ask  for  any 
instructions,  or  offer  any  information  on  the  sub- 
ject other  than  the  unmeaning  remark  that  an  as- 
signment would  be  required,  without  asking  whe- 
ther he  should  prepare  it.  Besides  which  it  is  to 
be  observed  that  the  leaseholds  are  three  in 
number,  and  that  the  mortgage  only  affected  one. 
The  fact  of  Combs  having  possession  of  the  deed 
was  consistent  with  his  character  as  solicitor  for 
Lambe.  I  now  come  to  consider  the  effect 
of  the  transection  as  it  stands  in  ^  the   simple 
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•concealment  by  Mr.  Combs  of  his  mortgage.  The 
transaction  was  this  :  It  was  a  sale  of  leoseholds 
by  Lambe  to  the  partnership  at  a  fair  ralaation. 
The  plaintiff  brought  in  6000Z.  If  the  property 
was  worth  less  than  that  amount,  Lambe  was  to 
make  np  the  deficiency.  If  itwas  worth  more,  Lambe 
was  to  receive  the  difference.  It  was  worth  more, 
and  Lambe  did  receive  the  difference.  All  this  was 
known  to  Mr.  Combs.  I  look  at  it  exactly  as  if  a 
purchaser  agreed  with  a  vendor  to  buy  property, 
and  the  vendor's  solicitor  concealed  the  fact  that 
he  had  an  incumbrance  on  the  estate.  He  induced 
the  plaintiff  to  accept  the  transfer  of  the  lease- 
holds as  worth  6000i.,  when  in  fact  they  were 
worth  only  5150Z.,  the  difference  being  the  pro- 
perty of  himself,  and  thereby  he  induces  the 
plaintiff  to  pay  to  Lambe  85Q(.  more  than  he 
was  entitled  to.  The  ammint  docs  not  affect  the 
question,  but  suppose  that  the  leaseholds  had 
t>een  mortgaged  for  more  than  their  full  value, 
could  all  this  farce  of  valuation  and  settling  the 
amount  be  endured,  and  the  matter  supported  in 
a  court  of  equity  P  Suppose  the  mortgage  had 
been  to  a  stranger,  Comos  would  have  insisted 
that  the  mortgage  should  be  redeemed,  and  the 
leaseholds  re-assigned  free  fix>m  the  incumbrance. 
In  fiact  the  concealment  by  Combs  of  the  mortgage, 
if  to  a  stranger,  would  have  been  wholly  unjustifi- 
able. When  the  mortgage  is  to  himself,  the  con- 
sequence in  equity  is  obvious,  that  as  he  did  not 
disclose  it  he  must  take  subject  to  the  interest 
which  he  allowed  to  be  acquired  in  consequence  by 
the  person  whom  he  misled  in  the  transaction. 
Throughout  the  matter  I  have  treated  Combs  as 
the  solicitor  for  Lambe ;   but  in  the  matter  of  the 

■  -execution  of  the  partnership  articles  and  the  reten- 
tion of  them  until  the  money  was  paid,  he  was,  in 
my  opinion,  the  solicitor  of  the  partnership,  and 
bound  to  disclose  to  both  partners  everythmg  he 
considered  it  material  that  they  should  know. 
Plaintiff  must  pay  the  costs  of  Frederick  Combs, 
who,  though  a  necessary  party  to  this  suit,  has 
nothing  to  do  with  the  transaction  in  question, 

-  and  he  must  add  these  costs  to  his  own,  and  have 
both  against  the  other  defendant,  Mr.  John  Combs. 
In  considering  the  relief  to  which  the  plaintiff  is 
entitled,  and  the  form  of  the  decree  in  this  case, 
some  difficulty  arises  from  the  circumstances  that 
the  850?.  was  trust  property,  of  which  John  Combs 
and  Frederick  Comos  were  the  trustees,  and  it  is 
impossible  to  make  Frederick  Combs  guilty  of  a 
breach  of  trust,  ex  post  facto,  by  an  act  which  his 
«o-tru8tee  has  done  without  his  knowledge  or  con- 

•  -cmrence.  I  shall,  therefore,  make  a  decree  with 
■costs  against  the  defendant  John  Combs,  in 
the  terms  of  the  fourth  paragraph  of  the  prayer 
of  the  bill,  with  the  consequential  direction,  re- 
aorving  liberty  to  apply  respecting  the  mortgaged 
pramise;,  until  I  ascertain  what  will  be  the  result 

•  of  the  decree,  I  have  directed  against  the  principal 
•defendant. 

Solicitors  for  the  plaintiff,  8,  D.  Ashhj. 
Solicitors  for  the  defoudant,  John  Gombs. 


Aiu).  2  and  4. 

Be  T.  RiCHARDSOK. 

Latul  Et'ffUtnj  Act  (25  ^  26  Vict.  c.  5S)—Indefe<ulUle 
title — Sale    by    mortgagee — Svhtequent    incnm- 
branees — JliglU  of  pttrduuer  to  be  entered  on  ^te 
"record  of  title." 
Thefirtt  mortgctgee  of  lands,  ihe  mortgagor  ofirJtich 
was  registered  as  owner  with  an  indefeasible  title 
wider  the  Land  Registry  Act,  sold  the^  lands  tutder 
his  statutory  poiver  of  sale.    His  mortgage  wot 
entered  on  the  register  of  mortgages,  as  were  also 
two  subseqiient  mmigages. 
Held,  tltat  tlie  purefiaser  was  entitled  to  h(U)e  kit 
iiame  entered  on  the  "  record  of  title  "  as  oiciter 
with    an  indefeaaihle   title,   notwithsfnnding   titc 
existence  of  subseqttcnl  mortgages  on  the  register. 
Adjourned  summons. 

This  was  an  application  by  Thomas  Biohardson, 
under  the  17th  section  of  the  Land  Registry  Act 
(25  &  26  Vict.  c.  53). 

On  the  6th  Dec.  1866,  certain  property  to  which 
Sir  William  Russell  was  entitled  in  fee,  was  en- 
tered upon  "  the  Register  of  Estates  with  an  in- 
defeasible title "  under  the  Land  Registry  Act 
(25  &  26  Vict.  c.  53),  and  he  was  entered  upon  the 
"  Record  of  Title  "  as  the  owner  of  the  property 
with  on  indefeasible  title. 

By  an  indenture,  dated  the  31st  Jan.  1867,  Sir 
William  Russell  mortgaged  this  property  to  one 
Smith,  to  secure  the  repayment  of  80001.  and  in- 
terest, the  mortgage  deed  containing  a  power  of 
sale  by  reference  to  the  Act  23  &  24  Vict.  c.  145. 

This  mortgage  was  entered  upon  "  the  Register 
of  Mortgages  and  Incumbrances,"  as  were  also 
two  subsequent  mortgages  to  other  persons. 

On  the  14th  June  1869,  Smith  transferred  hi» 
moitgage  to  one  Richard  Berrid^. 

On  the  18th  May  1871,  Bemdge  sold  the  pro- 
perty under  his  power  of  sale,  to  Thomas  Richaxd- 
son,  who  claimed  to  be  entered  upon  "  the  Record 
of  Title  to  Lands  on  the  Registry,"  as  owner  of  Ijie 
property  in  fee  simple,  with  an  indefeasible  title. 

The  Registrar  was  of  opinion  that  this  could 
not  be  done  on  account  of  the  existence  of  subse- 
quent incumbrances  on  the  register,  and  at  tba 
request  of  the  applicant,  he  referred  the  question 
to  his  Lordship  under  the  17th  section  of  the 
Land  Registry  Act. 

CaMecott,  in  support  of  the  application,  contended 
that  the  applicant  was  in  the  same  position  as 
if  he  had  purchased  from  the  mortgagor,  and 
that  he  was  entitled  to  be  entered  onthe  record  of 
title  as  owner  with  an  indefeasible  title.  He  referred 
to  sect.  15  of  the  Act  23  &  24  Vict.  c.  145,  und«r 
the  statutory  power  conferred  by  which  the  sale 
was  made,  and  which  provides  that  the  person 
exercising  the  power  of  sale  therby  conferred  shsU 
have  power  by  deed  to  confer  or  assign  to  and  vest 
in  the  purchaser  the  property  sold,  for  all  the  estate 
and  interest  therein,  which  the  person  who  created 
the  charge  had  power  to  dispose  of. 

Ana.  4. — Lora  Rohilly  said  that  the  existence 
of  subsequent  mortgages  on  the  register  did  not 
interfere  with  the  applicant's  right  to  be  placed  on 
the  record  of  title  as  owner  with  an  indefeasiUe 
title.  The  first  mortgagee  sold  under  his  power 
and  was  bound  to  apply  the  purohase-moaey 
properly,  but  the  purchaser  had  nothing  to  aa 
with  that  and  was  not  bound  to  see  to  the  appKoa- 
tion  of  the  purchase  money.  He  had  a  pertectly 
good  title  and  his  M)plication  must  be  granted. 
Solicitors :  Van  Sandau  and  Gumming. 
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Wright  v.  Pitt. 


[Y.C.  M. 


V.  c.  xAxxnTEr  ooxnEiT. 

■•parted  bj  G.  I.  F.  Coon  and  T.  H.  Caeoox,  Eiqni., 
Baxritten-at-XAW. 

Nov.  23,  24,  25 ;  mid  Dee.  22,  1870. 
WwGni  V.  Pirt. 

Mtuiuy  'Uan' — Setting  up  mining  custom  against — 
LiaMitiea  of  eestuis  que  trtiet  under  a  lease  to 
«Keount. 

Bfnn  indenture  of  lease,  dated  in  1855,  the  plain- 
tif  granted  and  demised  to  two  persons  the  right 
fa  drire  <\  sough  under  his  lands  in  Derbyshire, 
mtd  also  to  uiork  the  mines  under  such  lands 
nhjeet  to  the  payment  of  certain  royalfies. 
Thf  lessees  usere  in  fact  frntfees  for  a  mining 
mmpmty.  No  mining  opei-ations,  hoteever,  were 
aoHttmmiced  until  1866,icAe»  the  company,  through 
tki'ir  thett  managittg  committee,  commenced  work- 
iag  nnder  the  phiintiff's  lands,  not  i»  ptir- 
tianee  of  the  pmcers  of  the  lease,  but  undei- 
vitai  theiy  alleged  to  be  the  Derbyshire  mining 
entiom,  lehtch  vas  tluit  any  man  might  search 
for  €ind  dig  mines  and  veins  of  lead  ore  in 
He  lands  of  any  other  man  whatsoever,  ttithout 
making  kim  amy  compensation,  and  might  folloie 
a  vein  of  lead  ore  into  whatever  lands  it  might 
ruitt  mUhmtt  the  eo)isent  of  the  oumer  of  siteh  lead 
mre,  or  making  him  any  compensaiion. 

lie  ftaintiff  then  proceeded  to  demand  from  the 
wmpany  an  account  of  the  royalties  reserved  by 
He  lease,  alleging  that  the  ctistom  did  not  extend 
to  hi*  lands,  tohich  mere  ancient  freeholds. 

Be  company,  however,  relied  on  their  rights  under 
Ote  enstom,  and  alleged  thai  the  lease  had  been 
tBKCMied  urithout  any  authority  from  the  then 
managing  committee,  and  contended  that  they 
were,  therefore,  not  bound  by  it,  or  liable  to  render 
my  aeeonnt  to  the  plaintiff: 

tttld,  first,  that  the  plaintiff's  loiida  were,  according 
to  tke  evidence,  not  subject  to  the  citstom : 

Beromdly,  thai  the  company  had  put  ihcniselves  in  the 
fomitum  of  tenants  to  the  plaintiff,  and  were  bound 
bif  the  lease : 

'Btird^  that  the  plaintiff  was,  under  the  lease, 
ewtHied  to  an  acconnt  from  the  company,  although 
Heg  were  only  cestuir  que  trust. 

Ite  warn  a  snit  by  Mr.  James  FarewoH  Wright 
tLe  nuRiiigin^  committee  of    the  Eyam 
"  Company  praying  for  a  declaration  that  a 
indenture  of  lease  dated  the  29th  Nov. 

m5,  and  made  between  the  plaintiff  of  the  one 

Mft  and  the  defendant  John  Pitt  and  John  Ford- 

HBi,  ••  tmstees  foi*  the  company,  of  the  other 

partv  was  bin£ng  on  the  company,  and  that  an 

•ecBont  might  be  taken  of  the  royalties  reserved 

Stlie  lease,  and  the  value  thereof,  not  exceeding 
i.  per  annnm,  paid  by  tfao  defendant  Pitt  or  by 
fte company ;  also  for  an  injunction  restraining  the 
deCeadaDts  fi-om  getting  any  ore  under  the  plain- 
tfl's  lands  without  paying  or  aocoanting  for  the 


The  tacts  are  fully  stated  in  the  judgment. 

Je*»A,  Q.C.,  Pearson,  Q.C.,  and  Bagshawe,  for 
the  plaintiff,  contended  that  the  lease  was  binding 
eo  the  oompanr,  and  that  he  was  entitled  to  an 
Heannt  from  them.    They  referred  to 

WmUer*  r.  The  Northtm  Coal  Mining  Companv,  5 

Dsa.M.  AO.eaB; 

Cam  T.  Bishop,  8  De  a.  M.  &  O.  815 ; 

n«  IHrseton  of  the  Qreai  Wttlem  Katdray  Company 

T.  Bout,  L.  Bep.  4E.  &  It.  App.  «S0 ; 
Jtsae  OMtge  t.  BUom,  3  Atk.  2& ; 


Pu!/eney  v.  Warren,  6  Ves.  72,  89 ; 
PaiTO<e  T.  Palm«r,  3  M.  &  E.  632 ; 
Ernest  T.  Firion,  9  L.  T.  Bop,  N.  S.  78S ;  3S  L  J^.  Ch> 

518; 
CatleOam.  v.  Hoi*Dn,  L.  Bep.  10  Eq.  47 ;  22  L.  T.  Bm. 

N.S.  576.  r       -H       ,  V 

Glasse,  Q.C.,  Cotton,  Q.C.,  and  Hemming,  for  the 
committee,  contended  that  they  were  entitled  to  • 
work  the  mines  under  the  Derbyshire  Mining 
Custom,  and  that  the  lease  was  not  binding  upon 
them.  They  were  only  eestuis  que  ti-vst,  and  there-- 
fore  could  not  be  required  to  accounts  They  re* 
ferred  to 

Lucas  V.  AmM,  Gary,  82. 

Osborne,  Q.C.,  and  Fischer,  for  Pitt. 

Jessel  in  reply. — Custom  cannot  be  set  up  against 
the  lessor's  title.    Ho  further  referred  to 
Markham  v.  Smyth,  11  Price,  126. 

The  Vicb-Chancellob. — The  plaintiff,  Mr.  James- 
Farewell  Wright,  was,  prior  to  the  year  1855,  and. 
has  ever  since  been,  and  now  is,  the  owner  of  oer>' 
tain  closes  of  land  in  the  parish  of   Eyam,  in  the 
county  of  Derby.    The  defendant,  John  Pitt,  is  the 
surviving  lessee  of  the  lease    under   which  the 
questions    in    this    case    arise.     The    defendant,. 
Thomas    James  Parker,  and  all  the  other  defen- 
dants, are  the  present  manM^g  committee  of  the 
Eyam  Mining  Company.    Tte  company  was  esta-' 
bhshed  about  the  year  1848 ;  it  is  not  incorporated^ 
it  is  not  registered  under  the  Joint-Stock  Com- 
panies Act,  out  is  a  sort  of  corporation ;  at  ail' 
events,  it  is  a  company,  and  is  and  always  has. 
been  managed  by  a  managing  committee,  which  is 
precisely  in  the  same  situation  as  ordinary  direc* 
tors  of  a  company  are.    In  the  coontf  of  Derby 
there  is  a  peculiar  custom  of  mining,  so  peculiar - 
that  it  appears  to  me,  I  confess,  that  if  the  Act  of. 
ParUament,  the  Derbyshire  Mining  Customs  and 
Mineral  Courts  Act  1852  (15  &  16  Vict.  c.  168)^ 
which  was  passed  in  order  to  regulate  this  right, 
had  in  some  way  or  other  compensated  those  who* 
had  rights  and  abolished  the  custom,  it  would  not. 
have  been' very  much  to  the  disadvantage  of  the- 
public,  for  the  substance  of  it  is  that  "  any  inaa 
may  search  for,  sink,  and  dig  mines  and  veins  of 
lead  ore  in  the  lands  of  any  other  man  whatsoever^ 
without  making  him  any  compensation  or  pay-- 
meut,  and  may  follow  a  vein  of  lead  ore  into  what^ 
ever  lands  it  may  run,  without  the  consent  of  th&N 
own^  of  such  lead  ore,  or  making  him  any  com- 
pensstion."    The  Axt  of  Parliament .  to  whicK  I 
nave    referred    was   passed    for  the    purpose    oP. 
regulating    and   defining  in    some    degree  these 
rights,    and    the    customs    are    atatCKl    in    Obe 
schedule  to  the  Act  as  follows:    "It  is  lawfutc 
for  all    the   subiects    of    this   realm    to    ssarob 
for,  sink,  and  dig  mines   or  veins  of  lead.  ore-, 
upon,  in,  or  under  all  maimer  of  lands  of  whose 
inhentanoe  soever  they    be    (churches,    chnroh- 
yords,  places  for  public  worship,  burial  gromidiy. 
dwelling  •  houses,     orchards,    gardens,    pleasure- 
grounds,  and  highways  excepted),  but  if  no  vein  of 
ore  be  found,  or  if  the  founaor-meers  be  not  fteed. 
as  provided  by  the  11th  article,  and  the  persott. 
making  such  search  abandon  it  for  fourteen  days, 
the  land  must  bo  levelled,"  and  so  forth.    Then  it 
provides  for  certain  obligations  that  are  thrown 
upon    persons  acting    under   the   custom.    Tho 
lands  in    the  parish   of    Eyam    are  said  to  be, 
and  I  think  are  proved  to  be,  ancient  freeholds, 
and  when  this  Bill  was  pending  before  Parliament 
a  petition  was  presented  by  the  owners  of  lands  in. 
the  parish,  claiming  an  exemption.    Among  the- 
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petitioners  was  the  fotiier  of  the  present  plaintiff 
and  the  ancle  of  the  present  plaintiff,  who  was  the 
owner  of  an  adjoining  estate.  The  petition  states 
the  fiicts  of  these  ancient  freeholds.  It  states  that 
the  preamble  to  the  Bill  "  bo  far  as  r^^ards  the  said 
fmcient  inclosores  within  the  said  manor  and  liberty 
of  Eyam,  is  nnfoonded  in  fact,  and  that  none  of 
the  said  inclosores  are,  or  ever  were,  subject  to  the 
said  mineral  laws  and  cnstoms  which  are,  so  as 
aforesaid  proposed  to  be  established  and  made 
valid  by  the  said  proposed  Bill,  or  to  any  other 
mineral  laws  or  cnstoms  whatsoever,  but  all  the 
minerals  thereunder,  and  the  right  of  working  the 
same,  are  part  of  the  freehold  and  inheritance  of 
the  said  ancient  inclosures,  and  of  the  owners 
thereof,  and  are  not  Uable  to  be  entered  upon,  or 
worked,  or  used,  by  any  miner  or  other  person, 
nnder  pretence  of  any  mineral  custom  or  otherwise, 
without  the  leave  of  such  owners."  The  peti- 
tioners then  prayed  that  the  Bill,  so  far  as  it 
affected  their  rights  and    interests,    might    not 

rinto  a  law,  and  that  they  might  be  beard 
^  counsel  against  it.  That  petition,  ae  I 
have  said,  was  signed  by  John  William  Wright, 
who  was  the  father  of  the  present  plaintiff, 
and  also  by  Peter  Wright,  his  uncle,  who  was 
the  owner  of  an  adjoining  and  much  larger  estate. 
In  consequence  of  the  petition,  I  must  assume,  a 
chuue  was  inserted  in  the  Act  (the  26th  section), 
which  is  not  immaterial  in  the  present  cause.  It 
is  in  these  words  :  "  Whereas  the  owners  of  cer- 
tain lands  and  heriditaments  within  the  said 
manor  or  liberty  of  Eyam,  usually  called  ancient 
freeholds,  claim  to  be  exempt,"  that  is,  they  claim 
by  this  petition  to  be  exempt,  "  in  respect  of  the 
said  lands  and  hereditaments  from  all  mineral 
customs  heretofore  in  force,  and  from  the  jurisdic- 
tion of  all  Barmote  courts  heretofore  in  existence, 
and  of  any  steward  thereof,  be  it  therefore  en- 
acted, that  until  it  shall  be  found  by  law  that 
the  said  lands  and  hereditaments  are  subject 
to  each  customs  and  to  such  jurisdiction, 
nothing  in  this  Act,  or  the  schedule  hereto 
contained,  shall  .extend  or  be  considered  to  extend 
any  mineral  law  or  laws,  custom  or  customs,  to  the 
said  lands  and  hereditaments,  or  any  of  them,  nor 
to  give  any  authority  to  search  for  mines  or  veins 
of  lead  ore  in,  under,  or  upon  any  of  the  said  lands 
or  hereditaments,  nor  to  extend  the  jurisdiction  of 
any  great  or  small  Barmote  court,  or  the  steward 
thereof,  to  the  said  lands  or  hereditaments,  or  any 
of  them,  nor  otherwise  to  affect  any  right  or 
interest  whatsoever  of  any  of  the  owners  of  the 
said  lands  and  hereditaments."  Then  comes  this 
proviso,  which  is  not  very  intelligible,  and  which,  I 
rather  think,  must  be  misprinted :  "  Provided 
always  that  until  it  shall  be  found  by  law  that  the 
eaid  lands  and  hereditaments  are  subject  to  such 
customs  and  such  jurisdiction,  the  authority  of 
the  Barmote  courts  and  stewards  (if  any),  and  all 
customs  (if  any),  to  which  such  lands  and  heredita- 
ments are  now  subject,  shall  remain  in  full  force." 
The  lands  of  the  plaintiff  are  part  of  those  which 
are  referred  to  in  the  26th  section  of  the  Act ;  and 
it  was  not  even  contended  by  the  defendants  that 
it  has  been  found  by  law  that  such  lands  are  sub- 
ject to  such  custom  and  to  such  jurisdiction,  there- 
fore the  lands  at  present  stand  excepted,  as  it  is 
admitted  on  all  hands,  from  the  operation  of  the 
Act.  In  1853  the  Rev.  Benjamin  Bagshawe  was  the 
rector  of  Eyam.  The  glebe  lands  of  the  rectory 
immediately  adjoined  the  lands  of  the  plaintiff  and 


other  lands  which  at  that  time  belonged  to  the  late 
Peter  Wright,  the  uncle  of  the  plaintiff,  and  now 
belongs  to  a  brother  of  the  plaintiff  as  the  heir  or 
devisee  of  Peter  Wright.  The  plan  which  was 
produced  and  referred  to  by  both  parties  very 
accurately  defines  the  situation  of  the  lands.  The 
lands  coloured  green  are  the  lands  of  Peter  Wright 
or  his  heirs,  those  coloured  white  are  the  glebe 
lands,  and  those  coloured  red  are  the  lands  of  the 
plaintiff.  The  glebe  lands,  the  lands  of  Peter 
Wright,  and  the  plaintiff's  lands  are  immediately 
contiguous  to  each  other.  The  shail  from  whicJi 
the  workings  under  the  plaintiff's  land  are  carried 
on,  is  on  the  glebe  land.  Then,  if  these  lands  were 
subject  to  the  custom,  the  company  would  have 
had  the  right  of  working  from  the  glebe  lands  in 
which  the  shad  is,  into  the  lands  of  the  plaintiff 
and  of  Peter  Wright.  Now  the  bill  states  this, 
which  is  important.  Prior  to  March  1853,  the 
company  had,  under  pretence  of  the  mining  cos- 
toms  referred  to  in  the  Derbyshire  Mining  Customs 
and  Minerals  Court  Act  18o2,  which,  they  alleged, 
authorised  them  so  to  do,  entered  on  the  glebe 
land  of  the  Bev.  Edward  Benjamin  Bagshawe,  as 
the  then  rector  of  Eyam,  and  sunk  a  shaft  there 
for  the  purpose  of  continuing  and  completing 
an  ancient  underground  drain  or  sough  for 
draining  certain  I^d  mines,  and  carrying  on 
mining  operations  in  connection  therewith,  and 
had  found  some  lead  ore  under  the  glebe,  and  he 
had  brought  an  action  against  them  for  so  doing. 
The  bill  then  proceeds  to  state  in  detail  that  the 
result  of  the  action  brought  a^inst  them  by  Mr. 
Bagshawe  for  mining  under  his  land  was  not  that 
they  established  the  right  of  doing  so  under  the 
customs  as  against  him,  but  they  compromised 
with  him,  and  made  him  compensation.  In  conse- 
quence of  this  the  company  determined  to  nego- 
tiate with  the  plaintiff  and  Peter  Wright,  the 
plaintiff  being  tnen  in  possession 'of  his  estates, 
and  his  uncle  Peter  Wright  being  then  in  posses- 
sion of  his;  and  the  plaintiff  and  Peter  Wright 
respectively  entered  into  a  negotiation  that  they 
should  permit  the  company  to  contiuue  the  said 
sough  and  workings  under  their  respective  lands 
on  the  terms  expressed  as  to  the  plaintiff  in  the 
lease  subsequently  stated  in  the  oill,  and  as  to 
Peter  Wright,  in  a  similar  lease  which  was  granted 
by  him,  and  that  they,  the  partners  for  the  time 
being  and  from  time  to  tune  in  the  company, 
should  perform  such  terms  on  their  part,  and  that 
the  plaintiff  and  Peter  Wright  should  respectively 
for  that  purpose,  and  for  expressing  sucn  terms, 
grant  to  them  the  company,  and  that  they  the 
company  should  accept  and  take  from  them  respec- 
tively such  respective  leases  as  thereinafter  stated, 
that  is  to  say,  leases  of  the  right  of  mining  under 
these  lands.  Accordingly,  Mr.  TJnwin,  as  the  com- 
pany's solicitor,  and  on  their  behalf,  prepared  the 
lease.  Now  there  is  no  dispute  upon  these  facts, 
that  in  1853  the  defendant  Pitt  was  the  ohairmam 
of  the  company,  the  co-lessee  with  him,  Mr. 
Fordham,  was  the  treasurer  of  the  company,  and 
Mr.  Unwin  was  in  1853, 1854,  and  1855,  and  had 
been  from  the  commencement  of  the  company, 
its  solicitor,  and  also  a  large  shareholder  in  the 
company.  The  bill  further  states  that  Mr.  Unwin, 
as  the  company's  solicitor,  and  on  their  behalf,  and 
at  their  expense,  prepared  the  lease  by  the  plaintiff 
tliereiuafter  stated,  and  the  lease  by  the  said  Peter 
Wright  thereinafter  referred  to,  and  the  counter- 
parts thereof  respectively,  and  that  the  plaintiff 
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and  Peter  Wright  duly  executed  such  leases 
respectively,  antt  delivered  the  same  respectively 
to  Mr.  Unwin,  on  behalf  of  the  company,  and  that 
Messrs.  Pitt  and  Fordham  executed  and  delivered 
to  the  plaintiff  and  Peter  Wright  respectively 
counterparts  thereof,  and  that  of  the  plaintiff's  lease 
was  then  in  the  plaintiff's  possession.  Mr.  Wyatt 
acted  as  the  agent  for  the  plaintiff  and  for  Peter 
Wright  respectively,  in  negotiating  and  concluding 
the  agreements,  and  he  and  Mr.  Unwin  exchanged 
letters  on  the  subject  to  which  the  plaintiff  refers. 
Xow  the  lease  is  iu  these  terms,  ana  the  sole  ques- 
taon  in  the  cause  is  whether  this  lease  is  binding 
upon  the  defendants  or  not.  It  was  contended,  I 
think  particularly  by  Mr.  Cotton,  that  the  effect 
of  this  lease  was  only  to  grant  the  right  to  con- 
tinue a  aoogh ;  but,  even  if  that  were  the  proper 
construction,  it  is  admitted  on  both  sides  that  the 
custom  of  Derbyshire  does  not  authorise  the  con- 
tinning  of  a  sough;  therefore,  the  effect  of  this 
lease  is  to  give  them  a  privilege  which  they  other- 
wise would  not  have;  they  caunot  accept  the  privi- 
lege and  throw  off  the  burden.  But  I  do  not  read 
the  lease  in  any  such  Umited  terms.  I  take  it  to 
be  an  ordinary  mineral  lease  of  the  right  to  make 
the  sough,  to  take  the  mines,  and  to  make  the  pay- 
ments that  are  provided  for  by  the  lease.  It  is  m 
these  terms :  and  I  ma^  say  that  the  lease  by 
Peter  Wright  is,  mutatit  mutatidii,  iu  the  same 
terms.  The  lease  granted  bv  the  plaintiff  was 
doted  the  29th  Nov.  1855,  and  was  made  between 
the  plaintiff,  of  the  one  part,  and  the  defendants, 
John  Pitt  and  John  Fordham,  of  the  other 
part ;  John  Pitt  being,  as  I  have  stated,  the 
chairmui  of  the  company,  and  Mr.  Fordham 
the  treasurer;  and  thereby  the  plaintiff  granted 
and  demised  "  onto  the  said  John  Pitt  and  John 
Fordham,  and  the  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such 
survivor,  full  and  free  liberty,  licence  and 
authority  to  make,  drive,  and  open,  and  also  cleanse 
and  keep  in  repair  a  sough,  level,  or  water-gate,  in 
and  under  the  lands  of  the  plaintiff,  situate  within 
the  manor  or  lordship  of  Eyam,  iu  the  county  of 
Derby,  called  by  the  names  therein  mentioned,  the 
content  whereof  comprised  about  10a.  Ir.  2r2p., 
more  or  less,  and  then  in  the  occupation  of  Peter 
Wright  and  the  Ber.  Edward  Benjamin  Bagshawe, 
Bector  of  Eyam  aforesaid,  together  also  with  full 
Mid  free  liberty," — now  this  is  the  right  of  taking 
mines — "  licence,  power  and  authority  to  and  for 
the  said  John  Pitt  and  John  Fordham,  and  the 
survivor  of  them,  and  the  executors,  administrators, 
and  assigns  of  such  survivor,  from  time  to  time  at 
their  will  and  pleasure,  and  at  their  own  costs  and 
charges,  to  raise,  get,  and  work  all  that  and  those 
the  mine  or  miues,  vein  or  veins  of  lead  ore 
within  or  under  the  said  lands,  or  so  much  and 
such  part  or  parts  thereof  as  could  be  got  by 
virtue  of  the  said  sough,  level,  or  water-gate, 
so  as  that  in  the  prosecution  of  such  mining 
cperations  they  did  not  break  or  injure,  or  make 
any  roads  over  or  upon  the  surface  of  the  said 
lands  of  the  said  plaintiff ;  to  have  and  to  hold  the 
said  liberties,  privileges,  miues,  veins  of  lead  ore," 
and  so  forth,  from  such  a  day  in  1854,  "  for  the 
term  of  500  years,  yielding  and  paying  one  full 
twelfth  part  or  shjare  of  the  said  lead  ore  to  be 
from  time  to  time  produced  aud  obtained  by  the 
eud  lessees  or  lessee."  Then  the  lease  alto  pro- 
vides tbst  the  pajrment  in  respect  of  the  lead  ore 
80  gotten  sfaouM  never  in  any  one  year  exceed  the 


sum  of  2002.  Then  there  are  coveiiauts  by  tho 
lessee  to  raise  the  ore,  and  so  foi'th,  and  among 
other  covenants  is  this :  "  And  also  that  no  part 
of  the  said  produce  should  on  any  account  what- 
soever be  taken  away  until  it  should  have  been  so 
weighed  or  measured  as  aforesaid  " — that  is,  they 
covenant  that  it  shall  be  weighed,  and  so  forth — 
"  and  also  that  they  the  said  lessees  for  the  time 
being,  their  or  his  agents,  would  twice  in  every 
year  of  the  said  term"  render  accouuts,  and 
so  forth.  The  details  of  the  lease  are  for  the 
present  purpose  unimportant.  Now,  although  the 
lease  was  then  granted  in  1855,  the  defendants 
did  not  begin  to  work  under  the  plaintiff's 
lands  until  1866.  They  were  under  no  obligation 
to  begin  at  any  particular  time ;  it  was  a  general 
licence  for  them  to  do  so,  but  the  convenience  was 
to  be  their  own.  They  therefore  did  not  mine 
under  the  plaintiff's  land  until  1866.  It  is  admit- 
ted  by  the  answer  that  the  workings  were  only 
commenced  under  the  lands  in  the  possession  of 
the  plaintiff  on  or  about  the  4th  Mav  1866,  and 
that  the  plaintiff  on  or  about  the  25tn  June  fol- 
lowing made  the  claim  upon  the  company  which  it 
is  the  object  of  this  suit  to  substantiate.  He  had 
made  previous  applications  about  a  month  or  two 
before,  but  on  the  13th  Dec.  1866  a  particulai' 
application  was  made  by  letter.  I  now  read  these 
letters  for  the  purpose  of  showing  the  real  points 
of  contest  between  the  parties,  which  are  very 
distinctly  raised  by  the  letters.  The  plaintin 
writes,  making  a  demand,  "  To  the  Committee  of 
the  Eyam  Mining  Company,  and  to  Thos.  Jas. 
Parker,  Esq.,  their  chairman,"  in  these  terms : 
"  Gentlemen, — You  have  omitted  to  give  me 
notice  of  the  measuring  and  quantities  of  lead 
ore  got  by  you  under  my  land  at  Eyam.  I  request 
you  will  give  me  a  proper  statement  of  the  past, 
and  notice  of  all  future  measurings  of  ore  from 
time  to  time  got  under  mj  land  in  accordance  with 
the  covenants  and  provisions  in  the  lease  from  me 
to  your  company,  dated  29th  Nov.  1855."  In 
answer  to  that  letter  Mr.  Parker,  the  chairman  of 
the  company,  writes  on  the  22nd  of  the  same 
month,  as  follows :  "  Sir, — Eyam  Mining  Company. 
I  beg  to  acknowledge  the  receipt  of  a  letter  from 
you,  dated  the  13tn  instant,  addressed  to  the 
committee  of  this  company,  and  to  me  as 
their  chairman,  charging  the  committee  with 
having  omitted  to  give  you  notice  of  the  mea- 
suring and  quantities  of  lead  ore  gob  under  your 
land  at  Eyam " — so  that  they  knew  perfectly 
well  that  they  were  working  under  the  plaintiff's' 
lands,  but  they  set  him  at  defiance — "and  re- 
questing them  to  give  you  a  proper  statement  of 
the  past,  and  notice  of  all  future  measurings  of  ore 
from  time  to  time  got  under  your  land,  in  accordance 
with  the  covenant  and  provisions  in  the  lease  from 
you  to  this  company,  dated  the  29th  Nov.  1855. 
This  letter  I  submitted  to  the  company,  and  I  have 
their  authority  to  say,  in  reply  to  it,  tnat  they  are 
not  cognisant  of  any  such  lease,  or  aware  that  the 
company  ever  made  itself  Ui^ble,  or  is  now  bound 
to  give  you  any  such  notices  or  admeasurements  of 
ore  as  your  letter  requires.  Under  these  circum- 
stances the  committee  desire  me  respectfully  to 
inform  you  that  they  must  decline  complying  with 
your  request."  Now  certainly,  as  it  is  admitted 
they  were  mining  for  lead  under  the  plaintiff's 
lands,  that  was  not  a  very  agreeable  communica- 
tion. They  say  they  did  not  know  that  he  had  ever 
granted  a  lease  to  them,  that  they  were  in  perfect 
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ignorance  on  the  subject,  and  that  they  utterly  deny 
that  for  the  ore  taken  under  his  land  he  is  entitled 
to  any  compensation  whatBoever.  The  plaintiff 
writes acain  on  the  26th  Dec.,  and  he  says  "I  have 
receivedyours  of  the  22nd  inst.,  and  am  surprised 
by  its  contents.  The  lease  and  counterpart  referred 
to  in  my  letter  of  the  13th  inst.  were  prepared  by 
Mr.  William  Unwin,  the  then  solicitor  of  the  Eyam 
Mining  Company,  and  were  paid  for  by  that  com- 
pany; its  terms  were  the  subject  of  negotiation  with 
Messrs.  Pitt  and  Fordham,  the  then  o£Scers  of  the 
company,  and  their  names  were  inserted  as  the 
lessees,  and  as  the  representatives  of  the  company. 
I  have  no  doubt  the  original  lease  will  be  found 
among  the  company's  documents,  or  in  the  hands  of 
their  former  solicitor,  Mr.  Unwin."  It  was  at  that 
very  time  in  their  deed  box,  as  was  the  bill  of  Mr. 
Unwin  which  they  had  had  paid  for  the  prepara- 
tion of  the  lease — "You  must,  therefore,  excuse 
my  want  of  beUef  that  the  committee  are  not 
cognizant  of  any  such  lease,  or  aware  that  the 
company  ever  made  itself  liable,  or  is  now  bound 
to  give  any  such  notices  of  admeasurements  of  ore 
as  my  letter  requires.  I  am  ready  to  show  to  you  my 
dnpbcate  lease,  if  you  really  require  to  see  it.  But 
the  company  or  their  committee  of  management 
must  have  been  cognizant  of  the  existence  of  this 
lease  from  me,  otherwise  they  would  not  have  ven- 
tured to  drive  their  level  ana  works  under,  and  to 
fit  the  ore  within  my  ancient  freehold  lands  in 
yam,  and  I  beg  to  give  yon,  as  chairman  of 
the  company,  and  as  their  solicitor,  notice  that 
the  company  most  either  fulfil  the  terms  of 
the  lease  or  cease  to  interfere  with  my  lands 
in  Eyam,  to  use  the  level  and  works  made 
therein,  and  must  account  to  me  for  the  rent 
owing  up  to  the  present  time,  or  I  shall  take  means 
to  compel  the  company  to  render  me  an  accoimt 
of  all  the^ore  got  on  my  land,  all  which  belongs  to 
me,  and  to  restrain  the  company  from  further 
interference  with  my  property."  The  last  letter 
to  which  I  referred  is  to  Mr.  Parker  from  Mr. 
Wright,  and  in  reply,  on  the  9th  Nov.  1867,  Mr. 
Parker  writes  and  says,  "The  committee  of 
management  have  had  placed  before  them  your 
letter  of  the  above  date,  and  in  reply  to  it  desire 
me  to  say  they  observe  all  the  statements  it  con- 
tains, but  that  they  mnst  at  the  same  time  crave 
leave  to  deohne  admitting  their  accuracy  in  like 
manner  as  you  have  done  with  respect  to  that 
portion  of  my  letter  to  yon  of  the  22nd  nit.  which 
yvju  have  favoured  me  by  quoting.  As  to  your 
iand  at  Eyam,  the  company  have  acted  and  are 
acting  as  they  believe  in  a  strict  legal  manner,  and 
Aey  purpose  continuing  to  do  so.  There  has  been 
too  mudbi  talk  already  about  that  ancient  freehold 
myth  to  which  you  allude.  The  company  have 
long  been,  desirous  of  having  this  question  tested, 
but  notwidistanding  severu  parties  have  threat- 
ened tiiem  to  a  terrific  extent  with  this  bugbear, 
yet  hitherto  they  have  been  unable  to  induce  my 
ooe  of  them  to  carry  out  his  threats.  The  com- 
pany therefore,  though  peaceably  disposed,  will 
not,  the  committee  believe,  be  sorry  it  yon  should 
enable  them  to  set  at  rest  a  question  which  has 
been  too  long  held  in  terrorem  over  them  with  a 
view  to  prevent  them  fully  availing  themselves  of 
those  rights  and  privileges  which  custom  has 
sanctioned  for  the  benefit  and  encouragement  of 
the  miner,  and  subject  to  which  the  landowner  of 
the  liberty  of  Stony  Middleton  and  Eyam  holds 
bis  property."    Prom  that  correspondence  it  will 


be  seen  that  the  defendants  set  up  two  defence.^ 
to  the  claim  of  the  plaintiff — first,  total  ignorance 
of  the  existence  of  the  lease ;  secondly,  the  right 
to  mine  under  the  plaintiffs  land,  as  being  subject 
to  the  custom  of  Derbyshire.  I  am  of  opinion  that 
the  evidence  effectually  displaces  both  grounds  of 
defence.  There  is  an  affidavit  by  two  witnesses  of 
the  highest  possible  importance,  Mr.  Robert 
Mitchell  of  Sheffield,  merchant,  and  Mr.  Froderick 
Justus  Mercer  of  Sheffield,  cabinet  maker.  They 
were  both  members  of  this  company,  and  on  tlM 
committee  of  management  at  the  time  when  aU. 
these  transactions  took  place.  They  say  :  "  We  well 
remember  the  formation  of  thejrartnersfaip  called 
the  Eyam  Mining  Company.  The  said  partner- 
ship is,  and  always  has  oeen,  managed  by  certain 
active  members  thereof^  who  were  changed  froni 
time  to  time,  and  were  called  respectively  the 
chairman,  treasurer,  and  committee  of  manage- 
ment of  the  said  company,  and  who  were  in  the 
habit  of  managing  all  the  aiEEairs  of  the  said  part- 
nership at  their  discretion ;  and  were  permitted  bj 
the  body  of  partners,  or,  as  they  wore  called, 
shareholders,  m  the  said  partnership  or  company 
so  to  do.  The  defendant,  John  Pitt,  was  for  many 
years  chaii-man  of  the  said  company;  and  Joim 
Fordham,  since  deceased,  was  tor  many  years  trea- 
surer of  the  said  company,  and  for  some  time  acted 
as  secretary  thereof.  Before,  in,  and  throughout, 
and  after  the  years  1854  and  1855,  we  were  mem- 
bers of  the  committee  of  management  of  the  said 
company."  Mr.  Pitt  is  the  first  defendant  on  the 
record  and  is  still  alive.  "  Messrs.  Wm.  Hobeon, 
Joseph  Smith,  and  Wm.  Hawkesley,  who  are  now 
living  and  shareholders  in  the  said  company,  and. 
Mr.  John  Elliott,  and  Mr.  Chas.  Groodwin,  who  are 
deceased,  were,  together  with  ourselves  and  the 
defendant,  John  Pitt  and  John  Fordham,  deceased, 
the  then  members  of  the  said  committeo  of  manage- 
ment. The  company  transacted  all  its  business 
through  the  committee  of  management,  who 
entered  into  contracts  for,  and  bought  and  sold 
land,  the  conveyances  to  and  from  the  said  oom.- 
pony  being  taken  and  made  in  the  names  of  tha 
said  treasurer  and  chairman."  Then  some  minor 
details  are  stated,  and  then  they  say  as  follows : — 
"  In  the  yefu:  1854,  the  committee  of  management, 
were  about  continuing  their  mining  operation* 
within  and  under  the  lands  of  one  Peter  Wrif^ttk 
the  uncle  of  the  plaintiff,  and  intended  prosecuting 
such  mining  operations  to  and  within  and  under 
the  lands  of  the  plaintiff."  On  this  subject  I 
may  state  that  it  may  be  understood  throngh- 
out  that,  when  Peter  Wright  is  referred  to,  £ 
consider  the  plaintiff  jnst  aa  much  included  as 
if  he  had  been  named.  Tho  witnesses  continne: 
"  At  that  time  a  gentleman  of  the  name  of  Mr. 
William  Wyatt,  since  deceased,  was  tho  agent  of 
the  said  plaintiff,  and  also  of  the  said  Peter  Wright, 
and  the  said  Mr.  Wyatt,  as  such  agent,  objected 
to  such  mining  operations,  on  the  ground  that  the 
lands  of  the  plaintiff  and  the  said  Peter  Wri^;fai 
were  not  subject  to  the  mining  customs,  beiag 
'  ancient  freeholds,'  and  Mr.  Wyatt's  opinion  was 
confirmed  by  the  then  Barmaster,  who  informed 
the  committee  of  management  in  our  presence  that 
he  should  not  recognise  any  mining  under  tbs 
plaintiff's  or  the  said  Peter  Wright's  lands.  Hm 
stewards  and  agents  of  the  lord,  also  in  our  pne- 
sence  refused  to  contest,  or  to  support  the  com- 
pany in  contesting,  the  exemption  of  the  said  lands 
as  freeholds  from  the  said  mining  customs.    There 
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was  DO  question  about  the  lands  being  in  fact 
sDcient  fineeholds,  which  they  were  reputed  to  be; 
the  onlyquestion  was  whether  as  such  they  were  ex- 
empt. Under  these  circnmstanoes  the  committee 
ttiougfat  it  advisable  to  consult  the  solicitor  of  the 
(ompai^,  Mr.  William  Unwin,  of  ShefBeld,  who  was 
tiao  a  mrgc  shareholder;  and  after  considerable 
discussion  and  negotiation,  it  was  resolved  by  the 
committee,  under  his  advice,  to  make  the  best 
arrangement  we  could  with  the  said  Mr.  Wyatt, 
the  agent  of  the  plaintiff  and  the  said  Peter 
Wright,  and  we  and  the  said  John  Pitt  and  John 
Foraham  and  John  Elliott,  since  deceased  (the 
Kad  John  Elliott  being  then  one  of  the  committee 
gf  management),  met  Mr.  William  Wyatt  at  the 
Ball's  Head,  in  Eyam,  on  the  15th  June  1854, 
wben  it  was  verbally  agreed  between  him  on 
Mialf  of  the  plaintiff,  and  of  the  said  Peter 
Wright  on  the  one  hand,  and  the  committee  for 
and  on  behalf  of  the  company  on  the  other,  that 
flie  plaintiff  and  the  said  Peter  Wright  should  re- 
•pectirely  grant  leases  empowering  the  intended 
■rining  operations  under  the  said  respective  lands, 
and  ako  that  the  said  Peter  Wright  sliould  sell  to 
the  said  company  a  small  piece  of  land  intended  to 
be  used  for  depositing  refuse.  In  pursuance 
•f  such  agreement,  the  said  Mr.  Unwin,  the 
toiicitor  of  the  said  company,  was  instructed  to 
prepare  the  said  leases."  The  affidavit  then  goes 
•n  to  state  that  he  accordingly  did  prepare  them. 
Hjen  it  states,  "  The  said  Mr.  Unwin  charged  the 
eompany  for  the  preparation  of  such  respective 
leaBcs  and  conveyances,  and  the  bill  of  costs  of  the 
nid  Mr.  Unwin  for  the  same  was  audited  and 
passed  in  the  usual  way  by  the  auditors  of  the 
cotnpany,  and  the  payment  of  such  bill  of  costs 
appears  in  the  accounts  of  the  committee  of 
aoanagement,  a  copy  of  which  accounts  was 
tendered  to  every  shareholder  in  the  mine.  The 
aaid  mining  lease  from  the  plaintiff  to  the  said 
John  Pitt  and  John  Fordham,  as  such  trustees  of 
the  said  mining  company,  is  dated  the  29th  Nov. 
1856,  tend  is  set  forth  m  tbe  plaintiff's  will.  The 
lease  and  conveyance  respectively  from  the  said 
Peter  .Wright  to  the  said  John  Pitt  and  John  Ford- 
kam,  as  such  trustees,  as  aforesaid,  were  also  dated 
Hie  said  29th  Nov.  1855.  The  said  two  leases  and 
•amBjances  were,  when  executed,  placed  and  con- 
tianed  to  be  kept  in  the  said  company's  possession 
V  tibeir  deed  oox  with  their  other  deeds  and 
dacaments.  The  said  Peter  Wright's  lands  being 
warer  to  the  said  mining  operations  than  the 
plazBtiff'B,  the  said  company  in  the  course  of 
viaingeiitered  first  into  the  lands  of  the  said 
Feter  Wright,  to  whom,  and  after  his  decease  to 
his  snccessor  in  title,  John  Wright,  the  said  com- 
fV  made  payments  in  respect  of  the  rent  or 
lOTalty  reserved  by  the  said  lease.  After  the  said 
Json  Pitt  ceased  to  have  any  interest  in  the  said 
eompany  and  ceased  to  be  chairman  thereof,  the 
defendant,  Thomas  James  Clarke,  who  is  a  solicitor 
at  Sheffield,  became  chairman  of  the  said  com- 
pmy,  and  has  advised  the  company  to  resist  the 
Kase  made  to  the  said  John  Pitt  and  John  Ford- 
km  as  aforesaid,  and  the  said  Thomas  James 
Bnlaer  and  the  other  defendants,  except  the  said 
hbai  Pitt,  have  employed  Mr.  Arnold  Parker,  who 
ii  a  son  and  co-partner  of  the  said  Thomas  James 
Btfker,  as  their  solicitor.  The  said  lease  from  the 
fUatiff  to  the  said  John  Pitt  and  John  Fordham, 
ad  all  other  title  deeds  of  the  said  company,  and 
wfcif*  gg  before  stated  are  in  the  names  of  the  said 


John  Pitt  and  John  Fordham,  were  deposited  in 
the  deed  box  of  the  company,  and  it  is  now,  and 
always  has  been,  in  their  possession.  It  is  within 
our  own  personal  knowledge  respectively,  derived 
from  the  active  part  which  we  took  in  the  manage- 
ment of  the  company,  that  the  &ct  of  leases 
having  been  granted  by  the  plaintiff  and  the  said 
Peter  Wright  respectively  to  the  said  John  Pitt 
and  John  Fordham,  for  and  on  behalf  of  the  said 
company,  under  which  the  company  could  without 
question  continue  their  mining  operations  under 
the  plaintiff's  lands  and  those  of  the  said  Peter 
Wright,  when  such  lauds  were  reached  (as  they 
should  be)  in  the  course  of  the  company's  mining 
operations,  was  at  the  time  when  the  leases  were 
granted,  or  very  soon  afterwards,  well  known  to  and 
was  approved  or  assented  to  by  the  greater  part 
and  nearly  all,  and  as  we  believe  quite  all  of  the 
then  members  of  the  company,  and  we  never 
heard  any  objection  by  any  of  them  thereto,  or  of 
any  suggestion  by  them  or  any  of  them,  that  the 
said  leases  or  either  of  them  nad  not  been  duly 
and  properly  taken,  for  and  on  bi^lf  of  the  com- 
pany, until  long  afterwards  and  shortly  before  the 
Institution  of  this  suit.  The  said  company,  in  the 
names  of  the  said  John  Pitt  and  John  £ordham, 
as  stated  in  the  fifth  paragraph  of  this  our  affi- 
davit, purchased  for  the  purposes  of  their  mining 
operations  several  other  closes  of  land  at  Eyam 
aforesaid,  which  were  believed  to  be  ancient  free- 
holds, from  the  hereinbefore  mentioned  owners 
thereof,  and  the  conveyances  of  such  lands  were 
made  to  the  said  John  Pitt  and  John  Fordham  as 
trustees  of  the  said  company,"  in  fact  for  the  com- 
pany generally.  Then  in  the  last  paragraph  of  the 
affidavit  they  say,  "  For  the  reasons  hereinbefore 
appearing,  we  say  that  the  said  lease,  fi-om  the 
plaintiff  to  the  said  John  Pitt  and  John  Fordham, 
as  such  trustees  as  aforesaid,  was  made  by  authority 
and  for  the  use  and  benefit  of  the  said  Eyam 
Mining  Company,  and  we  were  very  much  sur- 
prised to  hear  that  the  said  Thomas  James  Parker, 
as  chairman  of  the  company,  was  resisting  the 
plaintiff's  rights  under  such  lease."  Then  there 
IS  the  affidavit  of  Mr.  Unwin,  upon  which  some 
observations  were  made.  Its  reception  was  not 
objected  to,  and  I  was  not  asked  to  decide  that  it 
should  not  be  received;  but  observations  were  made 
that  it  was  the  affidavit  of  a  gentleman  who  had 
been  the  soUcitor  of  the  company  with  regard  to 
the  affairs  of  his  clients,  and  that  also  there  was 
some  personal  disqualification  with  regard  to  Mr. 
Unwin ;  but  none  of  the  circumstances  appear  to 
me  to  disentitle  the  plaintiff  to  use  the  affidavit, 
and  I  must  say  with  regard  to  Mr.  Unwin's  affi- 
davit, it  is  much  to  the  same  effect  as  the  affidavits 
of  the  two  witnesses.  He  says :  In  the  year 
1854  I  was  consulted  by  the  then  committee  of 
management,  relative  to  the  company's  right  to 
continue  their  Tuining  operations  under  the  respec- 
tive lauds  of  the  plaintiff,  and  also  of  Peter 
Wright,  Esq.,  his  uncle,  which  lands  lay  in  the 
course  in  which  such  mining  opeiutions  would 
have  to  bo  continued.  The  plaintiff  and  the  sud 
Peter  Wright,  through  theu-  agent  Mr.  William 
Wyatt  (since  deceased),  acted  together  in  the 
matter,  and  denied  the  iight  of  me  said  Eyam 
Mining  Company  to  get  tnie  minerals  under  tite 
respective  lands,  or  in  any  way  to  interfere  with 
the  same  lands,  on  the  express  grounds  that  the 
same  lands  respectively  were  ancient  freeholds, 
within  the  liberty  of  Eyam  and  Stony  Middleton, 
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and,  consequently,  were  not  subject  to  the  Derby- 
shire mining  customs."  So  that  this  very  point 
was  in  dispute  at  that  time.  It  is  perfectly  clear 
from  all  the  circumstances  that  they  perfectly 
well  knew  of  the  claim  then  set  up,  and  the 
lease  was  executed  as  a  settlement  of  those  ques- 
tions.  Then  Mr.  Unwin  savs, "  Under  these  circnm- 
Btances  the  committee  of  the  said  Eyam  Mining 
Company,  for  and  on  behalf  of  the  company, 
and  in  order  to  put  an  end  to  all  questions  as 
to  the  right  of  tne  company  to  continue  their 
workings  under  the  said  lands,  and  in  order  to 
put  an  end  to  all  questions  as  to  the  right  of  the 
company  to  contmne  their  workings  under  the 
said  lands  of  the  plaintiff,  and  Mr.  Peter  Wright  re- 
spectively (which  right  it  was  of  great  importance 
to  the  company  to  have  placed  beyond  all  question), 
agreed  verbally,  as  the  said  committee  told  me  at 
the  time,  with  the  plaintiff  and  Mr.  Peter  Wright 
respectively,  through  the  agency  of  the  said  Mr. 
Wyatt,  for  mining  leases  to  be  granted  by  them 
respectively,  under  which  the  company  might  be 
enabled  to  work  the  minerals  under  their  respec- 
tive lands  as  and  when  the  company's  workmgs 
reached  the  same  respectively,  without  reference 
to  any  alleg^  right  of  the  said  company  so  to  do, 
and  for  the  said  Peter  Wright  to  sell  to  the  com- 
pany a  small  piece  of  land  wnich  the  said  company 
required  for  oillock  room  or  place  for  the  deposit 
of  rubbish  coming  out  of  the  said  mine,  and  for  the 
dressing  and  washing  of  lead  ore,  the  said  Bar- 
master  Laving  refused  to  stake  out  the  surface  for 
that  purpose,  on  the  ground  of  its  being  ancient 
freehold,  and  not  subject  to  the  mineral  customs." 
Then  he  says,  "  As  solicitor  for  and  on  behalf  of 
the  said  mining  company,  and  in  pursuance  of  the 
agreements  so  come  to  in  that  behalf,  I  prepared 
drafts  of  leases  from  the  said  Peter  Wright,  and 
the  plaintiff  respectively,  to  the  said  John  Pitt  and 
John  Fordham  as  trustees  for  and  on  behalf  of  the 
said  company,  and  submitted  the  same  to  Mr. 
Samuel  Younge,  of  Sheffield,  aforesaid,  the  soli- 
citor of  the  plaintiff,  and  the  said  Peter  Wright 
respectivelv,  lor  perusal  and  approval,  and  he  ap- 

? roved  of  the  same  for  them,  both  at  the  same  time, 
also  at  the  same  time  prepared  a  draft  conveyance 
of  the  said  small  piece  of  land  from  the  said  Peter 
Wright  to  the  said  John  Pitt  and  John  Fordham, 
which  draft  was  also  submitted  to  the  said  Mr. 
Young,  on  the  part  of  the  said  Peter  Wright,  who 
approved  the  same.  The  said  two  leases  and  con- 
veyance are  respectively  dated  the  29th  Nov.  1855, 
and  were  respectively  executed  by  them,  the 
plaintiff  and  the  said  Peter  Wright  respectively, 
and  by  the  said  John  Pitt  and  John  Fordham  on 
behalf  of  the  company,  on  or  about  the  date 
thereof."  Then  he  states  that  Mr.  Fordham, 
"  the  treasurer  of  the  company,  was  a  most  parti- 
cular man"  (this  is  fully  borne  out  by  the  affidavits 
of  the  plaintiff)  in  all  his  dealings  and  trans- 
actions m  life ;  and  in  everything  he  did  in  rela- 
tion to  the  said  Eyam  Mining  Company,  in  which 
he  was  a  most  zealous  and  active  member  of  the 
committee  of  management,  he  was  particular  in 
having  the  consent  of  such  committee."  Then  he 
states  something  about  the  chairman,  and  he  also 
says  that  the  lands  of  the  plaintiff  are  ancient  frce- 
bdlds,  and  that  they  are  not  subiect  to  the  customs 
of  Derbyshire.  Mr.  Younge,  who  is  the  solicitor 
referred  to  as  having  perused  the  drafts  on  behalf 
of  the  plaintiff  and  Peter  Wright,  makes  a  short 
affidavit.    He  states  also  the  circumstances,  and 


that  it  was  the  result  of  negotiation ;  and  he  also 
says,  "  I  well  knew  and  have  long  known  the  lands 
belonging  to  the  plaintiff,  the  minerals  under 
which  were  the  subject  of  the  said  lease  by  him. 
Such  ]aada  are  situate  close  to  the  large  and 
ancient  villa^  of  Eyam,  and  are  included  in  the 
lands,  which  in  the  26th  section  of  the  Derbyshire 
Mining  Customs  and  Minerals  Courts  Act  1852 
(15  and  16  Yict.  c.  163)  are  described  and  re- 
ferred to  as  usually  called  ancient  freeholds. 
I  know  this  from  their  situation,  and  the  fact 
that  they  are  situate,  adjoining  to,  and  sur- 
roimded  oy  other  lands  which  are  snch  ancient 
freeholds,  and  they  have  always,  since  I  have 
known  them,  been  reputed  as  ancient  freeholds. 
To  the  best  of  my  knowledge  and  belief,  it  has 
never  been  established  by  law  that  such  lands  are 
subject  to  the  mining  customs  or  jurisdiction 
referred  to  in  the  said  Act."  The  statements  in 
the  affidavits  are  completely  borne  out  by  the 
minute  book  of  the  company,  extracts  of  which 
are  amongst  the  admissions  in  the  cause.  I  have 
referred  to  them  all  very  carefully ;  I  do  not 
think  it  necessary  to  read  them  in  detail,  but  I 
refer  particularly  to  the  minutes  of  the  14th  March 
1848  (the  negotiation  for  this  lease  began  so  early 
as  that),  the  29th  March  of  the  same  year,  the 
28th  April,  the  11th  May,  and  the  15th  June.  All 
these  refer  to  the  negotiations  authorising  the 
committee  to  go  on  witli  these  negotiations  for  the 
lease.  Every  step  which  was  acted  upon  by  this 
committee  and  by  the  directors  of  the  company  is 
recorded  in  the  books  of  the  company.  But  now 
I  come  to  two  which,  independent  of  a  series  ex- 
tending_  over  no  less  than  seven  years,  are  perfectly 
conclusive.  In  the  minute  of  the  15th  June  there 
is  this  entry : — "  Resolved,  that  the  piece  of  land 
adjoining  our  freehold  at  Glebe  shaft  oe  purchased 
of  Mr.  Wright."  This  is  a  meeting  of  the  com- 
mittee.) "It  is  ordered  that  the  offer  made  by 
Mr.  Wyatt  to  the  company  on  account  of  royalty 
to  be  paid  to  Mr.  Wright  and  bis  brother  executors 
for  the  privilege  of  driving  the  sough  through 
their  estate  be  accepted,  the  details  of  the  arrange- 
ment to  be  referred  to  Mr.  Unwin,  Boli(Stor  to 
the  company."  So  that  here  is  a  minute,  the 
result  of  many  others,  that  the  offer  of  Mr.  Wright 
and  his  brother  executors  be  accepted,  and  that  it 
be  referred  to  Mr.  Unwin,  solicitor  to  the  company, 
to  complete.  Then,  having  agreed  to  this  lease  m 
the  manner  stated  in  the  affidavits,  here  is  a 
minute  of  the  14th  Jan.  1856  (it  will  be  borne  in 
mind  that  the  leases  are  dated  the  29th  Nov. 
1855,  but,  although  dated  at  that  time,  they  were 
not  executed  so  early,  as  appears  by  these  two 
minutes  of  the  14th  and  15th  Jan.  1856) :  "  Present, 
Messrs.  Pitt,  Fordham,  Elliott,  Hobson,  Goldwin, 
Smith,  and  Hawksley."  It  is  very  singular  that 
two  of  the  gentlemen  who  were  present  at  this 
committee  should  be  witnesses  for  the  defendants 
to  prove  that  no  lease  was  ever  executed,  and  that 
they  knew  nothing  at  all  about  it,  it  having  been 
agreed  to  at  a  meeting  at  which  they  themselves 
were  present.  Now,  the  minute  of  this  meeting  can 
admit  of  no  doubt  whatever :  "  Mr.  Uuwin's  law 
bill,  from  1853  to  Jan.  1866,  amounting  to 
792. 12«.  9(2.,  was  laid  before  the  committee,  and  by 
them  examined,  whereupon  it  was  ordered  that  a 
cheque  for  that  amount  be  signed  and  given  to 
Mr.  Unwin."  That  bill  is  in  evidence;  it  is  not 
necessary  for  me  to  refer  to  it ;  it  is  sufficient  for 
me  to  say  that  it  is  a  bill  containing  all  the  items 
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for  preparing,  engrossing,  and  executing  these  two 
leases,  and  the  committee  ordered  the  bill  to  bo 
paid.  "  The  lease  from  Peter  Wright,  Esq.,  dated 
■29th  Nor.  1856,  having  been  submitted  to  the 
committee,  and  a  long  discussion  having  taken 
place  as  to  some  of  the  clauses  therein,  it  was  re- 
solved that  Messrs.  Pitt,  Fordham,  and  Hobson 
be  a  deputation  to  confer  with  Mr.  Unwin  thereon 
and  in  reference  thereto."  This  is  on  the  14th 
Jan.  1856.  On  the  15th  Jan.  1856  (the  very 
next  day)  "  Messrs.  Pitt,  Fordham,  and  Hobson 
waited  upon  Mr.  Unwin,  and  bad  a  long  conference 
with  him,  and  were  unanimously  of  opinion  that 
under  all  the  peculiar  circumstances  in  reference 
to  the  lease,  its  provisions  as  submitted  to  the 
committee  yesterday,  were  the  best  that  could  be 
obtained,  and,  actine  on  the  odvico  of  Mr.  Unwin, 
Messrs.  Pitt  and  fordham  signed  the  said  lease." 
It  onl^  mentioned  Peter  Wrignt,  because  he  is  the 
mincimd  proprietor;  but  that  which  applied  to 
Peter  Wright  applied  also  to  the  plaintiff.  Now, 
dierefore,  they  are  directed  to  execute  the  lease  as 
trastoes  of  this  company.  The  bill  of  Mr.  Unwin, 
and  also  both  leases,  are  produced  by  the  defen- 
dants froni  the  box  containing  the  deeds  and  docu- 
ments of  title.  There  can  be  no  doubt  on  this 
subject.  The  16th  paragraph  of  the  answer  con- 
tains this  statement:  "We  cannot  say  whether 
the  defendant  John  Pitt  and  the  said  John  Ford- 
ham execnted  and  delivered  to  the  plaintiff  and 
the  said  Peter  Wright  respectively,  counterparts 
of  the  said  leases,  though  we  suppose  they,  being 
Uie  lessees,  must  have  done  so.  It  is  very  ex- 
toaordinary.  They  say,  "  We  suppose  they  must 
have  done  so,  but  we  crave  as  to  this  matter  to 
refer  to  the  said  counterparts  when  produced.  The 
said  lease  so  granted  by  the  plaintiff,  as  aforesaid, 
was  as  we  believe  kept  in  a  box  containing  papers 
rdating  to  the  coinpany,  the  key  of  whicn  was 
kept  by  the  said  John  Fordham,  and  since  his 
death  the  key  has  been  kept  by  the  said 
defendant  Thomas  James  Parker.  The  first 
time  that  any  of  ns,  or  any  member  of  the 
partnership,  except  the  defendant  John  Pitt, 
and  the  said  John  Fordham  discovered  that 
the  lease  from  the  plaintiff  was  in  the  said  box, 
was  after  the  application  by  the  plaintiff,  and 
shortly  before  the  filing  of  this  bill,  upon  a  search 
which  was  directed  for  the  purpose  of  this  litiga- 
tion. We  believe  that  Mr.  Wyatt  did  act  as  agent 
for  the  said  Peter  Wright.  We  know  nothing  of 
any  negotiation  with  the  plaintiff,  and  cannot  say 
wiu>,  if  anyone,  acted  as  his  ag^nt."  These  docu- 
ments and  the  evidence  show  that  the  lease  was 
executed  on  the  fullest  and  most  mature  delibera- 
tion on  the  part  of  the  company,  with  a  full  know- 
ledge of  all  the  &cts  of  the  case,  and  as  the  settle- 
ment of  a  doubtful  question,  that  doubtful  question 
being  whether  the  unds  were  or  were  not  subject 
to  the  usage  or  custom.  They,  therefore,  that  is, 
the  company,  obtained  a  right  of  mining  on  the 
plaintiff's  Lmda,  as  they  are  now  doing,  and  ai-e,  in 
my  opinion,  clearly  bound  by  the  terms  of  the  lease 
to  entered  into.  Tliere  are  minutes  of  the  company 
of  the  18th  Jan.  1859,  the  8th  June  1861,  the  23rd 
Ang.  1866,  and  SOth  Oct.  1866,  all  of  which  show 
paymento,  and  recognised  payments,  by  the  com- 
pany to  Peter  Wright  under  his  lease.  There  is  no 
nmnent,  no  doabt,  to  the  plaintiff,  for  the  reason 
I  nave  stated,  tliat  thenr  did  not  mine  under  his 
estate  nntil  the  month  of  May  1866.  But  the 
plaintiir  having  made  his  claim,  as  I  have  stated. 


in  June  1866,  and  they  having  set  him  at  defianre 
in  the  manner  I  have  stated,  by  the  correspondence 
and  letters  written  by  Mr.  Parker,  he  expressed  his 
intention  of  taking  proceedings  against  them. 
I  refer  to  one  minute  only  on  this  point — 
viz.,  the  minute  of  the  22nd  Nov.  18S6, 
which  is  as  follows :  "  Eyam  Office,  22nd  Nov. 
1866.— John  Wright"  (this  is  the  plaintiff's 
brother)  "  saw  the  committee,  and  desired  to  know 
whether  they  would  pay  him  the  lOOl.  he  had 
applied  for"  (he  only  applied  for  1001.,  one  half- 
year's  rent),  "or  whether  they  really  meant  to 
adhere  to  what  the  chairman  had  written  in  the 
note  he  held  in  his  hand  (being  the  one  written  in 
pursuance  of  the  order  of  the  committee  of  the 
20th  Oct.  last.)  Mr.  Wright  was  answered  by  the 
whole  of  the  committee  present  that  they  did 
intend  to  resist  his  claim.  Mr.  Wright  replied 
that  if  that  were  so  it  meant  war,  and  he  should 
be  obliged  to  adopt  legal  proceedings.  Some  con- 
versation ensued,  but  the  chairman  cautioned  the 
committee  not  to  reply  to  Mr.  Wripht's  questions 
after  his  declaration  of  war,  as  they  might  say 
more  than  was  prudent.  Mr.  Wright  at  first  was 
rather  cross,  but  the  conversation  ended  very 
smoothly,  considering  the  nature  of  the  subjects 
discussed."  Under  the  circumstances  of  this 
case,  I  say  it  is  extraordinanr  that  the  com- 
pany should  have  set  up  the  defence  they 
nave.  They  say  by  their  answer,  "  Some  members 
of  the  committee  (among  whom  were  the  defen- 
dants, William  Hobson  and  Joseph  Smith,  who 
were  the  only  members  of  the  then  committee  who 
still  remain  m  office)  were  strongly  opposed  to  the 
acceptance  of  any  lease  fh>m  the  said  Peter 
Wright  or  any  landowner  in  the  said  manor  or 
liberty,  inasmuch  as  by  the  mineral  laws  and 
customs  no  landowner  has  any  right  to  inter- 
fere with  the  operations  of  the  partnership."  I 
have  searched  the  minute  book,  and  I  can  find  not 
a  particle  of  evidence  that  any  one  member  of  the 
company  ever  dissented  or  thought  it  improper  to 
execute  these  leases,  and  there  is  nothing  whatever 
to  support  this  statement.  "  Other  members  of 
the  then  committee  thought  it  would  be  better  if 
it  could  be  done  for  a  moderate  sum  to  avoid  the 
hindrance  and  expense  of  litigation,  which  the 
said  Peter  Wright  threatened,  and  more  especially 
as  the  said  John  Fordham  always  asserted  that 
the  said  Peter  Wright  had  or  claimed  a  title  under 
the  mineral  laws  and  customs,  quite  irrespective 
of  his  position  as  a  landowner,  to  some  part  of  the 
veins  wnich  the  partnership  desired  to  work.  The 
lease  was  executed  by  the  aefendant  John  Pitt  and 
the  said  John  Fordham  without  any  previous 
authority  from  the  committee."  How  these  gentle- 
men comd  have  put  in  their  answer,  making  so 
irregular  a  statement  that  it  was  done  without  any 
previous  authority  by  the  committee,  when  there 
are  the  entries  of  the  14th  and  15th  of  Jan.  1856, 
by  which  they  are  expressly  authorised  by  tho 
committee  to  execute  the  lease  on  their  behalf,  I 
cannot  think.  But,  however,  they  say,  "The 
lease  was  executed  by  the  defendant  John  Pitt  and 
John  Fordham,  without  any  authority  of  the  com- 
mittee." In  a  report  to  the  first  annual  meeting, 
on  the  29th  March  1848,  it  was  stated  that  the 
said  Peter  Wright  was  the  only  dissentient  land- 
owner, and  that  neither  he  nor  any  other  free- 
holder oould  obstruct  the  proceedings  of  the  part- 
nership, whose  title  was  derived  from  the  lord 
oJ  the  manor  through  the  Barmaster,  triio  (daimed  ■ 
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and  obtained  bis  duties  on  all  the  ore  raised.  At 
subsequent  meetings  the  fact  of  rent  having  been 
paid  to  the  said  Peter  Wright  appeared  on  the 
accounts,  and  might  have  been  discovered  by  the 
partners,  but  no  steps  were  taken  by  any  of  them 
m  the  matter,  and  under  the  cii-cumstances  it  was 
not  considered  prudent  to  impeach  the  lease, 
although  the  chairman,  Thomas  James  Parker, 
and  others,  strongly  objected  to  the  payment  of 
any  rent.  With  respect,  however,  to  the  pkiiutifB 
and  the  lands  in  his  possession,  we  say  that  no 
authority  was  ever  given  by  the  committee  to  the 
said  Mr.  Unwin,  defendant,  John  Pitt,  and  the 
said  Fordham,  or  to  anyone  to  negotiate  as  to  a 
lease  from  the  plaintiff,  tliat  the  subject  was  never, 
so  far  as  we  can  discover,  discussed  by  the  com- 
mittee, and  that  the  existence  of  any  such  lease 
from  the  plaintiff  was  not  known  to  us,  or  to  the 
captain  of  the  inine,  Grcorge  Maltby,  or,  as  we 
believe,  to  any  member  of  the  partnership,  except 
the  defendant  John  Pitt,  and  John  Fordham  and 
Mr.  Unwin,  until  shortly  before  the  filing  of  this 
bill,  and  that  the  first  intimation  that  any  such 
lease  was  alleged  to  exist  was  that  supplied  about 
the  nK>nth  of  June  1866,  by  tlic  claim  then  set  up 
by  the  plaintiff."  With  regard  to  the  defence  set 
up  of  the  right  to  work  under  the  lands  by  virtue 
of  the  custom,-!  am  of  opinion  that  the  evidence 
of  the  defendants  fails  to  prove  that  the  lauds 
are  subject  to  the  custom ;  but  the  point 
is  unimportant,  because,  being  of  opinion  that 
the  lease  must  be  treated  as  bindmg  on  the 
defendants,  by  that  they  have  precluded  them- 
selves from  the  right  to  set  up  the  custom 
against  the  plaintiff.  They  have  put  themselves  in 
the  position  of  tenants  to  the  plaintiff,  and  nothing 
is  more  clearly  settled  than  that  a  tenant  is 
estopped  from  denying  the  title  of  his  landlord.  I 
am  of  opinion  that  it  was  (it  was  contended  it  was 
not)  within  the  power  of  the  managing  committee, 
that  is,  the  directors  for  the  time  being,  to  bind 
not  only  the  parties  members  of  the  partnership, 
but  all  who  should  succeed  them  in  the  business. 
I  am,  therefore,  of  opinion  the  lease  is  binding 
upon  the  company,  and  that  the  plaintiff  is  entitle 
to  the  relief  he  asks.  The  right  to  an  account 
under  a  lease  of  mines  is  clearly  settled  by  the 
authorities  which  were  cited  by  i[r.  Jessel  in  the 
course  of  his  argument,  and  particularly  by  the 
case  of  Joatis  Coutge  v.  Bloom,  («ttp.) ;  fan-oft  v. 
Pahier  (sup.),  and  fully  considered  in  the  Great 
Western  Railway  Company  v.  Rouse  («up.).  If, 
therefore,  this  bill  bad  been  against  the  lessee, 
Pitt,  only,  the  right  to  the  account  would  have 
been  a  matter  of  course;  and  though  according 
to  the  decision  of  Lord  Crauworth,  in  WaUert  y. 
The  Northern  Coal  Minhig  Company  («up.),  and  of 
the  Court  of  Appeal  (consisting  of  Knight  Bruce 
and  Turner,  L.  J  J.)  in  Cox  y.  Bishop  (sup.),  the 
company  as  cestuis  que  trust  of  a  lease  are  not 
liable  to  be  directly  sued ;  they  most  I  think  be 
treated  as  having  worked  under  the  authority  of 
the  lease,  and  as  subject  therefore  to  the  payment 
which  it  imposes,  or  they  must  be  treated  as  tres- 
passers, and  liable  to  account  as  such.  There 
must  be  a  decree  against  the  company  with  coBte. 
The  company  also  to  pay  the  costs  of  defendant 
Pitt. 

Solicitors  for  the  plainlaff,  Palm&r,  Eland,  and 
Nettleship;  for  the  defendant  Pitt,  Bingleton  and 
TaMershMl;  for  the  committee,  Parke/r  and  Son, 
Sheffield. 


Friday,  June  2. 
Ex  parte  Morris  ;  Re  The  Manchester,  Sueffieu), 

AND  Lincolnshire  Railway  Comfanxy. 
Railway    company — Landowner — Compensation — 
Assess^lMMt  of — Costs  of  proceedings  for — Lauds 
Clauses  Cotisolidrlion  Act  1845,  ss.  80,  85. 
A  railway  company  took  possession  of  certain  lands 
required  by  thein  before    the  compensatimi    had 
been  settled,  and  deposited  a  sum  of  inon^y  m 
court  undm-  sect.  85  of  tite  Lands  Clauses  Conso- 
lidation Act  1845,  by  way  of  security.     Proceed- 
ings were  then  pendiitg  for  the  assessment  qf  the 
compensation  by  a  jury,  but  before  the  amount 
had  been  assessed  the  company  entered  into  an 
agreemetttwith  the  landoioner  to  pay  him  a  certain 
«w»  by  way  of  compensation,  together  with  sudi 
coats,  damages,  and  expenses  as  the  company  were 
liable  fpsjiay  under  their  Act,  or  otlierwise. 
Held,  thai  the  compa/ny  were  liahle,  under  sect.  80, 
to  pay  Hie  costs  of  the  proceedings  for  an  atsee»- 
meat  by  a  jury. 
Petition 

The  Cheshire  Lines  Committee,  who  under  the 
Cheshire  Lines  Act  1867,  which  embodied  the 
provisions  of  the  Lands  Clauses  Consolidation  Act 
1845,  were  empowered  to  take  certain  lands  situate 
at  Warrington  for  the  purposes  of  their  Act,  served 
the  usual  notice  on  the  petitioner  that  they  re- 
quired some  land  belonging  to  him,  for  the  par- 
poses  of  certain  railways.  The  committee  having 
entered  into  possession  of  the  land  before  the 
amount  of  compensation  had  been  settled,  deposited 
a  sum  of  money  in  the  Manchester  branch  of  the 
Bank  of  England  by  way  of  security,  as  required 
by  the  85th  section  of  the  Lands  Clauses  Act. 
Proceedings  wei"e  then  in  progress  for  having  the 
proper  amount  of  compensation  assessed  by  a  jury. 
Subsequently,  however,  and  before  the  amount  of 
compensation  had  been  assessed,  the  committee 
entered  into  an  agreement  with  the  petitioner  to 
pay  him  the  sum  of  1450{.  for  the  lands,  together 
with  such  costs,  charges,  and  expenses,  as  the 
committee  were  liable  to  pay  under  their  Act,  or 
otherwise. 

The  committee  having  refused  to  pay  the  costs 
which  had  been  incurred  in  the  proceedmgs  for  an 
assessment  by  a  jury,  the  petitioner  presented  this 
petition,  praying  that  the  committee  might  be 
ordered  to  pay  these  costs. 

Charles  Hall  for  the  petitioner. — We  arc  entitled 
to  these  costs  under  sect.  80  of  the  Lauds  Clauses 
Act,  which  applies  to  all  cases  where  money  is 
deposited  in  court.  The  82nd  section  gives  the 
costs  of  conveyance  only;  here  the  costs  of  the 
jury  are  not  specially  mentioned  in  the  agreement, 
and  if  we  do  not  get  them  under  the  80th  section 
we  shall  have  to  pay  them  out  of  our  own  pocket. 
Ho  cited: 

Be  Hampstead,  Jhc,  Junction  Railway  Company,  ex 

parte  Buck,  1  H«m  A  Mill.  519  ; 

Se  London,  Brighton,  and&nUh  Coast  BotlwayOMN* 

canv,  ex  parte  Flower,  L.Bep.  1  Ch.  App.  S69 ;  15 

L.  T.  Eep.  N.S.  258. 

Speed,  for  the  committee. — This  is  a  p>etition  for 

costs  simply ;  such  an  application  is  most  unusual. 

The  80th  section  only  appUes  where  money  has 

been  deposited   in  the   case  of   persons  having 

limited  mterests,  and  not  to  a  cose  like  this.    [The 

Yice-Ceancxlu)R. — The  Lords  Justices  have  d»- 

cided  that  this    section   applies  to  all  cases  of 

dqxMit.'J    The  headings  of  the  different  ports  of 

the  statute  arc  to  be  considered  in  order  to  aniT« 
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Newill  r.  Newill. 
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at  the  meaning  of  any  donbtfVil  expressions  in  any 
section ;  and  when  you  wnnt  to  know  what  costs 
■re  referred  to  you  most  refer  to  the  headings  of 
the  statute  under  which  they  are  found  : 

HammersMilh  and  City  Railway  Company  r.  Brand, 

L.  Rap.  4  B.  A  Ir.  App.  203 ; 
Xas<«n(  ComtUs  Bailteay  Company  r.  Jlanriagt,  9 
H.  of  Ik  C.  32. 

motetr'a  case  was  a  case  of  arbitration,  and  is  dis- 
tingoishable  from  this  case.  These  costs  are  not 
expressly  stipulated  for  by  the  agreement,  and 
th«efore  we  are  not  liable  for  them  (2  Dart,  Y.  &  P. 
651).  The  only  costs  we  are  liable  to  are  those 
under  the  82na  section. 

The  Vice-Chascelidr. — ^In  this  case  the  peti- 
tiimer  was  absolutely  entitled  to  the  lands  wnich 
the  committee  had  the  power  to  take.  The  com- 
mittee, deeiring  to  take  possession  before  paying 
compensation,  book  the  usual  proceedings  under 
tiie  Act,  while  steps  were  being  taken  to  have  the 
•mount  of  oompwnsation  settled  by  a  jury.  An 
agreement  was  entered  into  between  the  landowner 
and  the  committee,  by  which  the  committee  agreed 
to  pay  him  14501.,  together  with  the  costs  incurred 
by  him  up  to  that  time.  It  seems  to  mo  that  the 
ooounittee  have,  in  the  plainest  language,  bound 
tbeouelTeB  to  pay  all  costs  incurred  by  the  land- 
owner op  to  that  dav.  They  were  aware  prooaed- 
ings  had  commenced  at  law,  and  if  they  wished  to 
ayment  of  the  costs  thereby  incurred,  they 
[  have  expressly  stipulated  to  that  effect  in 
;  with  the  landowner.    It  has  been 

^  Tthat  this  is  not  a  case  within  the  Act.  But 
this  very  point  was  brought  before  the  Lords 
Jnsticefl  in  Ex  parte  FUnaer  (»up.),  in  which  Ejt 
fmt«  Bu<k  w«8  relied  on.  Knight  Bruce,  L.J., 
ai^  "  The  VIoe-ChaDcellor  was  right  in  point  of 
pmieiple,  precedent^  pr(q>riety,  and  suDstantial 
jartiee,  in  otiianag  \ita  company  to  pay  these  costs, 
snleas  it  caa  be  riiown  that  nnaer  the  Act  of 
ftrliaiiHiDt  he  had  no  jurisdictiun  to  do  so. 
Kotinng  has  been  read  firam  the  Act  of  Parliammit, 
aid  no  aatbority  has  been  prodnoed  showing  that 
he  had  not  the  jurisdiction  under  the  80th  section 
«f  tiie  Act,  and  I  am  of  opinion  that  his  Honour's 
<«dcr  is  deariy  right."  Then  Tamer,  L.J. 
«7>,  "I  am  of  4^  same  opinion,  and  feel  no 
doobi  that  the  Yice-ChaaceUor  bad,  nnder  the 
Wtb  BBctioii,  jurisdiction  to  order  the  oompcmy  to 
pay  thvma  easts.  .  .  .  lite  case  tarns  entirely  on 
the  etmstraetion  of  sect.  80.  Now,  there  cannot 
bs  any  doubt  that  these  are  costs  incurred  in  con' 
•eqaenee  of  the  taking  of  the  lands,  and  so  far 
they  are  cleu-ly  within  the  section.  Bat  it  has 
ben  argned  tiiat  the  section  did  not  applv  at  all, 
beeanse  die  money  was  not  depositeid  m  court 
■ader  the  prior  sections,  bat  under  sect.  85.  I  am, 
however,  cieariy  of  opinion  that  the  80th  section 
ifiplies,  whetjier  the  money  is  deposited  under  the 
esriier  or  the  snbseqnent  olaoses,  the  expressions 
IB  that  section  i^peasing  to  me  to  remove  what- 
ever doabt  there  misfat  otherwise  have  been  on 
the  point.''  I  am  therefore  bound  by  that  an- 
Aonty,  and  I  am  glad  of  it,  because  it  appears  to 
me  to  be  a  rea8onu>le  construction  dl  the  Act.  I 
theitiofi!.  grant  the  pnqrer  of  the  petition,  and  the 
oommittee  most  pav  the  costs  of  it.  All  costs  to 
be  tased  np  to  the  date  of  the  contract. 

Sotkoton  fbr  the  petitioner,  PiiM  and  Co. 

Soliritors  fijr.the  committee,  Ctmliffe  and  Beau- 

MMw 


Wednesday,  July  19. 
Kewill  v.  Newill. 

WiU — Coiistnictlon — 6ft//  to  "  A.  and  hfr  childfeti " 

— Life  estate  with  remainder  over. 
A  testator  gave  aJl  hit  property  to  hi*  wife  "/>.• 
the  me  and  henejit  of  herself  and  of  all  his 
children." 
Held,  that  the  wife  tooh  an  estate  for  life  with  re- 
mainder over  to  tlis  children  as  joint  tenants. 
Hbnby  Nbwill  by  his  will,  dated  the  19th  Oct. 
1863,  devised  and  bequeathed  unto  his  wife,  Anna 
Elizabeth  Newill,  for  the  use  and  benefit  of  herself 
and  all  his  children,  whether  bom  of  his  former 
wife,  or  such  as  might  be  bom  of  her,  the  said 
Anna  Blizaboth  Newill,  all  his  property  of  every 
description,  real  and  personal,  whether  in  posses- 
sion, remainder,  or  expectancy,  at  the  time  of  his 
decease,  and  the  testator  appointed  certain  persons 
therein  named  executors  of  his  will. 

The  testator  had  no  real  estate,  but  he  died 
possessed  of  personal  estate  of  the  value  of  about 
6000J.  He  left  six  children  by  his  first  marriage 
and  two  by  the  second,  one  had  died  since  the 
institution  of  this  suit,  which  was  for  the  adminis- 
tration of  the  testator's  estate. 

The  testator's  wife,  Anna  Elizabeth  Newill, 
survived  him,  and  married  a  Mr.  Saal.  The  cause 
now  came  on  upon  further  consideration,  and  the 
question  was  whether  under  the  will  the  testator'.^ 
widow  took  an  estate  for  life  with  remainder  to  the 
children,  or  whether  she  and  the  children  took  as 
joint  tenants. 

Pearson,  Q.  0.  and  C.  A.  Eoltnts,  for  the  children 
of  the  fii-st  marriage,  contended  that  the  widow 
and  children  took  as  joint  tenants,  and  cited 

De  Witle  v.  Da  Witte,  11  Sim.  41 ; 

Btatard  r.  Saunders,  7  Bear.  92  ; 

Bibbs  r.  Thompson  (No.  1),  32  Beav.  646. 
Marcy,  for  the  g^oardian  of  the  in&mt  children, 
took  the  same  view. 

Qlaaee,  Q.  C.  and  Rogers,  for  the  widow,  con- 
tended that  she  took  an  estate  fbr  life,  with  re- 
mainder to  the  children.  Bihhy  v.  Thompson,  which 
was  cited  by  the  other  side,  is  baa  law.  The 
Master  of  the  Bolls  had  forgotten  that  in  Audsley 
V.  Horn  (26  Beav.  195;  affirmed  1  De.  G.  F.  &.  J., 
226),  which  was  not  cited  in  Bihhy  v.  Thompson, 
he  had  decided  exactly  the  other  way.  In  the 
autliorities  which  have  been  referred  to  by  the 
other  side,  the  gifts  were  to  trustees  for  the  benefit 
of  the  wife  and  children.  Here  is  a  direct  gift. 
They  also  cited 

Arm^rong  r.  Armstrong,  L.  Bep.  7  Eq.  518 1  20  L.  T. 
Bep.  N.  S.  776: 

Ward  V.  Qroy,  26  Beav.  486 ; 

OroAslt  V.  Oroekett,  2  FfaiL  5S3; 

Lamb  y.  Mames,  L.  Bsp.  U>  E4.  K7 ;  28  L.  T.  Bep. 
K.  S.135; 

Ji^ery  v.  De  Tiire,  24  Baav.  296 ; 

Re  Omen  (nnieported),  V.  C.  ¥^okens,  28th  May  1871. 
Pearson  in  reply  cited 

Uason  V.  Clarke,  17  Beav.  126 ;  22  £.  J.,  IT.  3.,  Oh.  9S6. 
The  Vicb-Chascbuok. — This  case  is  a  mere 
question  of  the  intention  of  the  testator.  The 
testator  makes  his  will  in  these  few  words :  [The 
Vice-Cha!cc«llor  read  the  will.]  It  is  quite  clear 
he  means  his  property  to  go  to  his  wire  for  the 
benefit  of  herself  and  his  children.  It  will  go 
to  her  fbr  the  benefit  of  herself  and  the  children, 
whether  she  takes  oonourrently  with  the  children, 
or  whether  she  takes  a  life  estate  with  remainder 
to  the  children ;  bat  it  makes  a  material  difference 
to  her  whetiter  she  is  tenant  for  life  or  takes  as  a 
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joint  tenant  with  the  children.  If  the  wife  and 
children  take  concurrently,  the  wife  takes  no  more 
than  the  children.  Now  what  was  the  testator's 
intention?  What  is  the  probability  that  a  man 
means  when  he  says,  "  1  give  my  property  to  my 
wife  and  children?"  Now,  considering  that  a 
man's  primary  duty  is  to  take  care  of  his  wife,  and 
to  leave  a  provision  sa£Scient  to  keep  his  children 
in  a  stat^  of  respectability,  I  should  conclude  that 
in  giving  his  property  in  such  terms  he  intended 
his  wife  to  have  it  all  for  her  life.  Upon  the  ques- 
tion of  intention  only,  that  is  the  conclusion  I 
should  arrive  at.  But  the  point  has  been  the  sub- 
ject of  several  judicial  decisions,  which  are  very 
conflicting.  Mr.  Pearson  has  cited  De  WUie  v.  De 
Witte  (»up.),  in  support  of  the  view  that  the  mother 
and  children  take  jointly.  On  the  other  side,  it 
was  said  that  in  that  case  the  gift  was  not  a  direct 
gift  to  the  legatees  as  in  the  present  case,  bat  a 
gift  to  trustees.  But  I  do  not  think  that  that 
makes  any  material  difference.  There  the  testator 
gave  the  residue  of  his  personal  estate  to  trustees 
m  trust  for  his  daughter  Sarah  and  her  children, 
and  it  was  held  that  the  daughter  and  her 
children  were  entitled  jointly.  So  it  was  de- 
cided in  Buttard  v.  Sautulers  {sup.),  which  is  un- 
distinguishable  from  De  Witte  v.  jDe  Wllte.  But  in 
Cuockett  V.  Crockett  (euj).)  the  gift  is  in  these 
terms :  "  My  last  desire  is  that  all  and  every  p)art 
of  my  property  shall  be  at  the  disposal  of  mv  most 
true  and  lawful  wife,  Caroline  Crockett,  for  herself 
and  her  children."  There  Lord  Cotteuham  re- 
versed the  depision  of  the  court  below,  which  was 
that  there  was  a  joint  tenancy.  Now  since  that 
case  there  have  been  many  authorities  on  the 
subject.  In  Ward  v.  Grey  {tup.),  where  the  gift 
was  "to  Mrs.  Horatia  Ward  and  her  children," 
the  present  Master  of  the  Bolls  held  that  Mrs. 
Wara  took  an  estate  for  life,  with  remainder  over. 
And  in  Aitdshy  v.  Honi  {eup.),  where-  there  was  a 
bequest  of  leaseholds  "  to  my  daughter,  Mary 
Bossiter,  during  her  Ufe,  and  at  her  death  to  her 
daughter,"  Amelia  Bossiter,  and  Amelia  Bossiter's 
children,  he  held  that  Amelia  Bossitc  took  an 
estate  for  life,  with  remainder  to  her  children.  In 
J^enj  V.  De  Vitre  {gup.)  he  decided  to  the  same 
effect.  After  several  similar  decisions  by  the 
Master  of  the  Bolls,  in  Bibhy  v.  Tliompson  {sup.),  a 
case  precisely  the  same  as  those  which  had  oeen 
already  before  him,  he  was  at  first  inclined  to 
decide  in  the  same  direction,  but  upon  a  second 
consideration  he  followed  De  WUie  v.  De  Witte,  and 
that  class  of  cases,  and,  in  fact,  overruled  his  prior 
decisions.  How  then  does  this  case  stand  P  There 
was  a  case  otArmstrotig  v.  Armstrong  {sup.)  before 
James,  V.C,  in  which  the  question  did  not  actu- 
ally come  for  decision  because  the  mother  was 
then  dead ;  but  the  case  was  elaborately  argued 
before  James,  V.C,  and  he  expressed  his  opmion 
upon  it.  But  what  was  the  gift  there  P  The  tes- 
tator gave  his  residuary  estate  to  his  wife,  "  for  the 
benefit  of  herself  and  children."  Here  the  words 
are  almost  precisely  the  same :  "  for  the  use  and 
benefit  of  my  wife  and  of  all  my  children."  There 
James,  V.C,  though  he  did  not  actually  decide  the 
point,  said  :  "  The  strong  inclination  of  my  opinion 
would  be  to  declare  it  a  gift  to  the  wife  for  life, 
with  remainder  to  the  children."  I  hear  there  has 
been  a  similar  decision  by  Wickens,  V.C.  in  a  case 
of  Re  Owen,  which  is  not  yet  reported.  It  appears, 
therefore,  that  the  current  of  authorities  has  ran 
latterly  in  a  direction  different  to  what  it  did 


formerly,  and  runs  in  a  way  which  coincides  with 
my  opinion,  that  when,  as  in  the  present  case,  a 
man  gives  his  pro}X!rty  by  will  for  the  benefit  of 
his  wife  and  children,  ho  means  it  to  go  to  his  wife 
for  life,  with  remainder  to  the  children.  In  coming 
to  that  conclusion  I  follow  all  the  decisions  of  the 
Master  of  the  Bolls  except  Bibby  v.  Tliompeon. 
There  will,  therefore,  be  a  declaration  that  the 
mother  is  tenant  for  life,  with  remainder  to  all  the 
children  of  the  testator  as  joint  tenants. 

Solicitors :    Sharp  and  UlUihorne ;  Clayton  and 
8oM.  _         

V.C.  WICKENS'  COVBT. 

Bepotted  by  Edwabo  Wixslow,  Edi.,  BorrUtei-at-lAW. 

Friday,  June  9. 

Re  SuAW's  Tbust. 

Wili — Trtutees — Power  of  leasing. 
Upon  a  special  case  presented  under  tlw  22  ^  23 

Vict.  c.  35,  atid  the  23  ^-  24  Vict.  c.  38,  the  court 

declined  to  give  power  to  trustees  to  graiU  leases  of 

real  estate  for  a  term  not  exceeding  ten  years. 
Obseivations  on  Naylor  v.  Arnitt  (1  Buss,  tj-  My, 

501.) 
This  was  a  petition  presented  by  the  trustees  of 
the  will  of  P.  M.  Shaw,  deceased,  praying  for  the 
advice  and  opinion  of  the  court  under  the  following 
circumstances. 

The  testatrix  by  her  will  dated  in  1869,  after 
bequeathing  certain  annuities  and  legacies,  gave 
the  residue  of  her  real  and  personal  estate,  con- 
sistiug,  inter  alia,  of  an  underlease  of  a  house  for 
an  unexpired  term  of  fifty-seven  vears,  subject  to 
certain  covenants,  railway  and  bank  stock,  and 
debentures  of  the  Horticultural  Society,  and  the 
annual  produce  thereof  to  trustees,  upon  trust,  as 
to  one-third,  to  pay  the  income  to  her  nephew, 
J.  L.  Hughes,  for  life,  and  after  his  death  to  his 
children ;  as  to  the  other  two-thirds,  to  pay  to  two 
other  nephews  and  their  children  in  like  manner. 
The  will  contained  no  direction  for  conversion,  no 
charge  of  debts  or  legacies,  and  uo  power  of  sale  or 
leasing. 

The  case  came  before  the  court  as  a  special  case, 
under  the  22  &  23  Vict.  c.  35  and  23  &  24  Vict, 
c.  38.  The  c^uestions  were :  whether  the  trustees 
ought  forthwith  to  convert  the  leasehold ;  whether 
the  investment  in  railway  and  other  stocks  ought 
to  remain  as  at  the  death  of  the  testatrix,  or 
whether  the  trustees  were  bound  forthwith  to  con- 
vert any,  and,  if  so,  which  of  them ;  and  whether 
the  trustees  were  entitled  to  lease  the  real  estate 
for  any  and  what  term. 

The  respondents  were  two  of  the  tenants  for 
life,  the  otner  being  oat  of  the  jurisdiction. 

Bowring,  for  the  petitioners,  submitted  that  the 
first  question  came  within  the  cases  of, 
Howe  v.  Earl  of  Dartmouth,  7  Veg.  137  ; 
Re  Elmores  T^-ustt,  3  L.  T.  Bep. N.  S.  358. 
As  to  the  third  questiou,  there  being  no  power  to 
lease  the  real  estate,  he  asked,  upon  the  authority 
of  Naylor  v.  ArniU,  1  Bus.  &  My.  501,  that  the 
trustees  might  be  allowed  to  lease  for  a  term  not 
exceeding  ten  years. 

Madceson,  Q.C.,  for  the  respondents  offered  no 
opposition. 

The  Vice-chancellor. — I  do  not  think  that  the 
decision  in  Naylor  v.  Arnitt  {sup.)  is  considered  to 
be  good  law.  Although  there  is  no  decision  which 
directly  overrules  it,  ncvcctheless  Lord  Lang^dale 
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in  the  case  of  Wood  v.  Patterson  (10  Bear.  541),  said, 
"As  to  Xnyl/tr  v.  Aniitt,  I  should  be  afraid  to  act 
on  it ;  for  if  the  trustees,  unauthorised  by  the  will, 
hare  the  power  of  leasing  for  ten  years,  I  see  no 
reason  why  they  should  not  have  power  to  lease 
for  sixty."  I  should  be  afraid  after  that  expression 
of  opinion  to  follow  Xni/Ior  v.  Aniitf,  and  I  there- 
fore must  decline  to  answer  the  question.  With 
regard  to  the  leasehold  house  and  the  other  invost- 
metits,  except  the  bank  stock,  they  ought  to  be 
converted  with  all  convenient  speed,  but  not  forth- 
with, OS  that  word  is  objoctionable. 
Solicitors,  Snrr  and  Gribblv. 


Sttinrday,  July  1. 

R«  The  Losdox  asd  Sububbax  Bank  (Limited). 

Company —  Windiny-up  —  Petition  for — Action  at 
laic-  -Er  parte  application  to  restrain — Injunction 
—Compttniet  Act  1862  (25  ,|  26  Vict.  c.  8V)  ».  85. 
Pendiny  the  hearing  of  a  petition  to  wind-up  a  com- 
jKiii)/  the  court,  upon  an  ex  parte  applicat  ion  without 
iiotire,  and  upon  the  applicant  giving  the  usual 
nndriiakiayas  to  damages,  will  restrain  an  action 
ajainst   the  company  until  the  petition  is  dis- 
posed of. 
Is  this  matter  a  petition  had  been  presented  by  a 
shareholder  and  creditor  of  the  above  bank,  praying 
for  an  order  to  wind  up  the  bank  compulsorily.  An 
action-at-law   had  been   commenced  against    the 
bank,  and  a  motion  was  now  made,  e.i;  patie,  on 
behalf   of    the  petitioner,   for   an   injunction    to 
restrain  further  proceedings  in  the  action  until  the 
petition  was  disposed  of. 

Dickinson,  Q.C.,  and  Naoier  Higgins,  in  support 
of  the  motion,  submitted  that  the  court  had  ]x>wcr 
under  the  8oth  section  of  the  Companies  Act  1862, 
to  make  the  order  asked  for. 

The  VicE-CiCAXCELLOR  Said  ho  was  doubtful 
whether  such  an  order  conld  be  made  except  on 
notice,  and  asked  if  there  was  any  reported  deci- 
sion on  the  question. 

Higgins  .said  he  was  not  aware  of  any  reported 
caae  on  the  point,  but  he  was  counsel  in  a  similar 
case  before  the  blaster  of  the  Rolls,  Re  the  Blakehy 
Ordnance  Company  (M.  R.  1866)  (unreported),  in 
which  an  injunction  has  been  granted  to  restrain 
seventeen  actions  at  law,  on  an  ex  parte  application 
without  notice  and  without  the  applicant  giving 
any  undertaking  as  to  dama^^,  on  the  ground 
tiiat  the  right  to  the  injunction  was  a  statutory 
one. 

The  Registrar  (Mr.   Ro^^ers)  also    stated  that 

there  had  been  cases  similar  to  the  present  in 

which  the  order  now  asked  for  had  been  made,  viz. : 

Be  the  B'  ittol  and  Forest  of  Dean  Coal  Company 

(Limited).  (May  2, 1863) ; 
Be  Bxhatl  Mining  Company  (Limited),  (U.  B.,  Marob 

9, 18M) ; 
St    Maeetesfitld  Brewery  Compa«\i  (MoUns,  V.C, 
JaXj  2,  1809. 

The  Vice-Chanceixor  was  of  opinion  that  after 
these  statements  he  might  make  the  order  asked 
for,  but  the  applicant  must  give  the  ustwl  under- 
taking as  to  damages. 

Solicitor,  JI.  Mmttague. 


Tuesday,  July  4. 
Fowler  v.  Scott. 
Husband  and  wife — R^al  estate— Partition — Con- 
version— Decree  for  sale. 
B.,  after  consetUing  to  a  decree  for  sale  in  a  partition 

suit,  to  which  she  was  a  party,  married.     The  sale 

took  place,  and  the  purchase  money  teas  paid  into 

court.     Subsequently  B.  died  intestate  leactng  two 

sisters.  Iter  co-heiresses  at  law.     Her  husband  took 

out  lett.ers  of  administration : 
Held,  that  B.  had  elected  to  have  tlie  propetiy  con- 
verted, and  thai  her  husba)id  was  entitled,  as  her 

administrator,io  the  money  in  court. 
This  suit  was  instituted  for  the  partition  of  certain 
real  e;<tute.    The  facts  were  shortly  the.se  : — 

James  Scott,  by  his  will  dated  25th  Nov.  1818, 
devised  his  real  estate  to  his  wife,  Sarah  Scott,  for 
life,  with  remainder  to  such  of  his  children  as 
should  be  living  at  her  decease,  as  tenants  in 
common,  and  directed  that  if  either  of  his  children 
should  die  in  the  lifetime  of  his  wife,  leaving  a 
child  or  children,  then  the  share  of  the  child  or 
children  so  dying  and  leaving  isssue  should  go  to 
such  issue  in  equal  shares. 

One  of  the  testator's  daughters.  Harriet  Scott, 
married  Mr.  Joseph  Browning,  and  died  in  the 
li  fetimc  of  her  mother,  who  died  m  June  186 1,  leaving 
children,  one  of  whom,  Annie  Jane  Browning,  was 
a  defenilant  to  this  suit.  She  was,  when  the  bill 
was  filed,  a  single  woman.  On  the  2lst  Dec.  1866 
a  decree  was  made  for  the  sale  of  the  testator's  real 
estAte,  to  which  Miss  Browning  consented.  Shortly 
afterwards  Miss  Browning  married  a  Mr.  Skinner. 
On  the  5th  March  1868  the  estate  was  sold.  On 
the  11th  March  the  result  of  the  sale  was  certified 
to  the  coui't.  On  the  15th  April  the  deposit  on  the 
purchase  money  was  paid  into  court,  and  on  the 
3rd  Aug.  the  residue  of  the  money  was  paid  in. 

On  the  3l8t  Dec.  1869  Mrs.  Skinner  died  intes- 
tate, leaving  her  sisters  her  co-heiresses  at  law, 
and  letters  of  administrstion  of  her  personal  estate 
were  granted  to  her  husband. 

The  cause  now  came  on  for  further  considera- 
tion, and  the  question  was  whether  Mrs.  Skinner's 
share  of  the  testator's  real  estate  had  been  con- 
verted by  the  decree  into  personalty  or  remained 
realty — i.e.,  whether  the  purchase  money  belonged 
to  her  co-heiresses  or  her  husband  ? 

Oreenc,  Q.  C.  and  Haddan  for  the  plaintiff. 

Hardy,  Q.  C.  and  Rensha%v,  for  the  co-heiresses, 
contended  that  the  decree  tor  sale  did  not  operate 
OS  a  conversion.    They  referred  to  the  cases  of 
Nieholl  T.  Jones,  L.  Bep.  3  Eq.  696 :  IS  L.  T.  Bap. 

N.S.383; 
Flemming  v.  Armstnmg,  34  Baar.  109 ; 
as  distinguishable  from  the  present  case. 

Inc-e  appeared  for  Mr.  Skinner. 

Dickinson,  Q.  C,  Daly,  and  Langley  for  other 
parties. 

The  ViCB-CiiAXCBUU)B. — I  consider  that  there 
has  been  a  clear  conversion  of  the  estate.  The 
onus  was  upon  the  co-heiresses  to  prove  that  their 
mother  had  elected  otherwise,  and  they  have  failed 
to  do  so.  Mrs.  Skinner  had  a  perfect  right  to  elect 
in  what  way  the  property  should  be  treated,  and 
she  elected  to  have  it  converted  by  consenting  to 
the  decree  for  sale.  Mr.  Skinner,  as  his  wife's  ad- 
ministrator, is  now  entitled  to  the  money  in  court 
which  has  arisen  fix>m  the  sale,  and  there  will, 
therefore,  bo  a  declaration  to  that  effect. 

Solicitors:  lVe<>A-»  and  ISon ;    Watker,  Twyford, 
and  Belteard ;  Hatchell  and  Chapvli:  (   '/->^r^n\r> 
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COXTST  OF  QUESN'S  BEITCH. 

Eeported  t<y  T.  W.  Saundehs  and  J.  Suosrr,  Esqn., 
Boimten-at-law. 

Wednesday,  June  7. 
KiiGiiT  (-pp.)  V.  Tub  Vestry  of  St.  Geobge  tue 

Maktyb,  SoiTHWAKK  (resps.) 
Arfhans'atidLaho'urcrs'DieeUi>u;»Actl868 — Jiipoi-fa 
of  iiudigal  officer  of  he<dth  and  the  sinri'tjor — 
Indnding  a  row  of  houses  in  one  repoH — Farticu- 
lare  of  d' feels, 
liij  fhe  31   p-  32    rict.  c.  130  {The  Arthaiis'  and 
Lahourerg    Dwellings  Act  1808)  es.  5  ^'  6,  if  the 
officer  of  liealth  finds  iluit  any  premises  are  in  a 
eonditi<)n  or  state  danfjeroua  to  health,  so  as  to  be 
nnfitfor  hmn-an  habitation,  he  is  to  repoH  t}iesam>i 
to  the  heal  authority,  and  the  local  authority  are 
to  refer  such  report  to  a  surveyor  or  engineer,  ivho 
is  thereupon  to  consider  such  report,  and  to  report 
to  tlie  local  authority  what  is  the  cause  of  Hie  evil 
fwl  the  remedy,  ana  if  such  evil  is  occasioned  by 
difccts  in  any  premises,  whether  the  same  can  be 
V'iuedied  by  structural  alterations  and  improve- 
'iiients,  or  otherwise,  or  whether  such  premises  or 
any  a)id  what  part  thereof  ought  to  be  demolished. 
A   medical  oficer    of  health  reported  tluU  certain 
premises  in  Marsh' s-eourt,  in  the  parish  of  St: 
George  the  Martyr,  Nos.  1  to  12  ami  13,  were  in  a 
condition  or  state  injurious  to  health,  so  cu  to  be 
nnfitfor  human  habitation ;  and  upon  this  repoi-t 
the  surveyor  reported  that  he  had  surveyed  tlie  said 
premises,  and  was  of  opinion  that  the  causes  of  the 
'  r!l  toere  stmcturcu  defects  in  the  said  premises, 
and  that  such  defects  cannot  be  remedied  by  struc- 
tural aUeraiions  or  improvements,  or  othertvise, 
hut  such  premises  ought  to  be  demolished.    Tlie 
I'.'hole  of  tlie  said  premises  belonged  to  the  ap- 
ix'llant.     The  vestry  subsequently  made  an  order 
that  tlie  said  premises  should  he  totally  demolished. 
JIiUl,  first,  that  it  was   not   neeessaru  that   there 
should  be  a   report,  and  an  order  tn  respect  of 
each  house,  but   that  one  report  and  one  ordei- 
were,  under  the  drcumstanees,  sufficient ;  secondly, 
tliat  as  the  report  of  the  surveyor  stated  that  tlie 
nfructwral  defects  could  not  be  remedied,  hut  that 
the  premises  ought  to  be  demolisJied,  it  was  un- 
necessary to  specify  in  detail  in  what  the  Hructural 
defects  consisted. 
This  was  an  appeal  against  an  order  of  the  respon- 
dents under  the  prorisiona  of  the  Artizans'  and 
Labourers'  Dwellings  Act  1868  for  the  demolition 
of  certain  houses  Uie  proper^  of  the  appellant, 
situate  in  the  parish  of  St.  tieorge  the  Martyr, 
Southwark,  in  tne  oonnty  of  Sorrey,  and  known  as 
Nos.  1,  2,  3,  i,  6,  6,  7,  8,  9,  10,  11,  12,  and  13, 
Marsh's-court. 

The  appeal  was  tried  at  the  Midsummer  Quarter 
Sessions  for  the  coanty  of  Surrey,  and  upon  tiio 
hearing  it  was  proved  by  the  respondents  that 
upon  the  16th  Sov.  1869  Henry  Bateson,  doctor 
of  medicine,  medical  officer  of  h(»lth  to  the  respon- 
dents' parish,  made  in  writing  and  delivered  to  the 
clerk  to  the  respondents  a  report  in  the  words  and 
figures  following : 

ArtitaoB'  and  Labonxen'  Dwelling  Act  1868. 

To  the  Vestiy  o(  St.  Oeowe  tbe  Har^yr,  Soathwark. 

I  have  to  report  Uiat  I  find  the  premiiee  ntoate  in 
Manh's-oonrt,  ui  the  parigh  of  St.  George  the  Hwtyr, 
SonUiwark,  Nob.  1,  2,  3,  4,  5,  C,  7,  8,  t>,  10,  U,  12,  and  13 


are  in  a  condition  or  state  dangeroos  to  health  so  aa  to 
be  onfit  for  "  haman  habitation. ' 

HXNBT  B&TZSON,  M.D., 
16th  Nov.  1 869.  Medical  Officer  of  Health. 

Which  report  was  referred  by  the  respondents  to 
William  Berriman,  of  Buckland  House,  Wilson- 
road,  Camberwell,  surveyor,  who  thereupon  con- 
sidered the  said  report,  and  did  on  the  13th  Dec. 
report  to  the  respondents  as  follows — namely : 

Having  considered  the  report  made  to  von  tiie  said 
vestry,  as  the  local  antfaoritj,  by  Dr.  Bateson,  in  the 
following  terms:  [sets  oat  the  report]  which  report 
was  referred  to  me  on  the  16th  Nov.  last,  I  have 
to  report  to  yon,  the  said  vestry,  that  I  have  surveyed 
the  said  premises,  situate  and  being  Nos.  1,  2,  3,  4,  5,  6, 
7,  8,  9,  10,  11,  12,  and  13,  Harsh's-conrt  aforesaid,  and  I 
am  of  opinion,  and  report  acoordingly,  that  the  causes 
of  the  evil  so  reported  on  by  Dr.  Bateson  are  stnictaral 
defects  in  the  said  premises,  and  that  such  defects  can- 
not be  remedied  by  structural  alterations,  or  improve- 
ments, or  otherwise,  bnt  suoh  premises  onght  to  b« 
wholly  demolished. 

That  upon  the  8th  March  1870  the  respondents 
made  the  following  ordei'  the  subject  of  appeal : — 

In  the  matter  of  the  Artisans'  and  lAbonrers'  Dwelling 
Act  1868,  and  in  the  matter  of  premises  situate  and  being 
Nos.  1,  2,  3.  4,  5,  6,  7,  8,  9,  10,  11,  12,  and  13  Harsh'a- 
conrt,  in  the  parish  of  St.  Qeorge  the  Martyr,  Southwark, 
in  the  oonnfy  of  Surrey. 

Whereas  m  porsnanoe  of  the  above-named  Act,  Henry 
Bateson,  dootosr  of  medioine,  medical  officer  of  health  for 
the  above-named  parish  of  St.  Qeorge  the  Martyr,  Soath- 
wark, on  the  16th  Nov.  1869,  made  and  delivered  to  the 
nndersiiped,  Daniel  Birt,  the  clerk  to  the  vestry  of  the 
g&id  parish,  a  report  in  writing  as  follows,  namely  :  [seta 
oat  tne  report.] 

And  whereas  on  the  I6th  Nov.  1869,  the  said  vestry  re- 
ferred the  said  report  to  William  Berriman,  of  Bnokland 
Honse,  Wilson-road,  Camberwell,  in  the  said  oonnt?  <^ 
Surrey,  surveyor.  And  whereas  the  said  William  Berri- 
man,  having  considered  the  said  report  of  the  medioal 
officer  of  health,  did  on  the  13th  Dec.  1869,  report  to  th« 
vestry  as  follows,  vii. :  [sets  out  the  report  referred  to.] 

And  whereas  npon  receipt  of  the  report  of  the  said 
William  Berriman,  the  vesiiy  caused  copies  of  both  tha 
said  reports  to  be  ^vcn  to  John  Etherington  Welch  BoUa, 
of  the  Hendree,  m  the  county  of  Monmouth,  Esquire  ; 
Joseph  Cleaver,  of  Quildhall-ohambers.Basinsliall^treet, 
London,  surveyor;  and  Thomas  Flight,  of  Bond-ooar^ 
Walbrook,  London,  Escinire,  as  the  owners  or  owner  of 
the  above-named  premises,  with  notice  that  [after  la- 
oiting  ap^intments  and  postponementslthe  vestry 
bad  appointed  Tuesday  the  1st  March,  1870,  at  seven 
o'clock  in  the  evening  at  the  Vesby  Hall,  Borough-road, 
Sonthwark  aforesaid,  for  the  oonsideration  of  the  said  two 
reports.  And  whereas  at  the  time  and  plaoe  last  afora- 
said,  the  said  John  Etherington  Wdoh  Bolls,  and  Joaeph 
Cleaver  did  not  attend,  bnt  the  said  Thomas  Flignt 
attended  by  his  solicitor  and  agent  and  stated  the  follow- 
ing  olneotions  to  the  said  two  reports,  namely,  first,  that 
Mr.  Flight  hu  never  received  a  copy  of  the  report  of  a 
surveyor  and  of  an  engineer ;  seoondfy,  that  the  report  of 
the  sorvevor  is  not  sninoient  inasmuch  as  it  does  not  state 
sufficiently  explicitly  the  cause  of  the  evil  reported  on 
and  the  remedy  thereof ;  thirdly,  that  the  premises  are  not 
in  a  condition  or  state  dangerous  to  health  so  aa  io 
be  nnfit  for  human  habitation;  fourthly,  that  there  are  no 
stmotnral  defects  npon  the  said  premises ;  fifthly,  that 
there  are  no  defects  upon  the  premises  that  cannot  be  reme- 
died by  structural  alterations  and  improvements,  or  other- 
wise; and  thereupon  the  vestiy  having  considered  the  said 
two  reports,  and  the  above-mentioned  ohjeotioBS  timieto 
resolved  as  follows,  namely,  that  the  d^eeta  in  the  said 
premises  cannot  be  remedied  by  stmctatal  alterationa 
or  improvements  or  otherwise,  and  the  said  premises  re- 
quire, therefore,  to  be  totally  demolished,  and  the  vestiy 
clerk  is  hereby  directed  to  draw  np  an  order  accordingly, 
to  be  made  by  the  vestry,  and  sipied  by  the  clerk  at  t£e 
next  meeting.  Now,  therefore,  in  imrsuanoe  of  tho  autho- 
rity oonfernd  on  them  by  the  said  above-mentioned  Aot^ 
the  said  vestry  do  by  tUs  their  order  in  writing,  signed 
by  thoir  clerk,  hereby  order  and  direct  that  the  said  pre- 
mises, Nos.  1,  2,  3,  4,  5,  6.  7,  8,  9,,l(t,  II,  12,  and  13^ 
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Q.  B.]      FuGHT  (app.)  V.  The  Vbstey  of  St.  Georok  the  Martyk,  Southwaek  (resps.)      [Q.  B. 

thei'e  is  no  reason  why  this  shonld  be  so,  especially 
as  all  the  houses  are  in  a  row  and  belong  to  one 
owner.  [Lush,  J. — I  observe  that  in  the  3rd 
schedule  to  the  Act  the  order  mentions  "  one  or 
more  house  or  houses,  or  buildings."] 

E.  Clarke  for  the  appellant. — There  should  have 
been  auorder  in  respect  of  eachhonse,  since  it  might 
be  that  it  is  not  every  house  that  is  dangerous  to 
health  and  each  house  therefore  should  be  pointed 
out.  The  interpretation  clause  states  that  the  word 
"premises"  is  to  mean  any  dwelling-house.  [Lusu, 
J.  —It  does  not  say  "  only  one  house."]  It  must 
mean  only  one  house.  The  officer  of  health  does 
not  say  that  each  house  is  defective.  [Mbllob,  J. 
— He  says  that  all  are.  This  is  not  a  question  of 
special  demurrer ;  we  must  look  at  the  facts  stated 
in  a  comprehensive  point  of  view.]  The  quarter 
sessions  have  found  differently  to  the  officer  of 
health  and  the  surveyor.  The  owner  has  a  right 
to  know  what  is  required  for  each  house.  [Mblloh, 
J. — If  you  are  right,  Mr.  Flight  would  have  re- 
quired twelve  notices.  There  could  have  been  no 
use  in  this,  and  it  would  have  been  a  great  incon- 
venience.] He  would  then  at  all  events  have  been 
enabled  to  have  ascertained  what  repairs  each 
house  required.  The  report  moreover  is  bad,  aa 
being  too  general ;  it  does  not  state  what  are  the 
structural  defects.  The  defects  themselves  ought 
to  b«  pointed  ont. 

CocKBUBjf,  C.  J. — I  think  the  report  was  quite 
snfScient.  If  you  find  a  lot  of  houses  together,  all 
of  which  are  not  in  the  same  condition,  and  the 
report  is  intended  to  apply  to  some  of  them  only, 
it  shonld  specify  which.  But  in  the  present  case 
the  surveyor  intended  that  his  report  should  apply 
to  all  the  houses,  and  he  wns  right,  therefore,  m  so 
applying  it.  Then,  as  regards  the  objection  that 
the  report  has  not  gone  sufficiently  into  detail — that 
depends  npon  what  he  intended  to  report.  If  ho 
meant  that  the  whole  were  equally  bad,  it  would  be 
sufficient  to  include  them  in  this  way.  If  the  sur- 
veyor thought  that  the  whole  of  the  premises 
required  demolition,  he  was  quite  right  in  including 
all  in  one  general  report. 

Mbllou,  J. — I  am  of  the  same  opinion.  I  agree 
with  one  observation  of  the  coonsel  for  the  appel- 
lant, that  the  report  of  the  officer  of  health  is  in 
the  nature  of  an  accusation  which  is  referred  to  the 
surveyor,  who  examines  into  the  cause,  and  accord- 
ing to  his  judgment  he  finds  that  nothing^  will 
remedy  the  d^ects  but  their  demolition.  If  he 
had  reported  that  some  particular  alterations  wore 
requisite  he  should  have  stated  the  natnre  of  those 
alterations.  But  as  there  was,  iu  his  judgment, 
nothing  that  could  be  improved,  he  could  have 
no  particulars  to  state,  and  he  was  therefore  right 
in  reporting  generally.  Then  as  to  the  objection 
that  there  should  have  been  a  separate  i«port  in 
respect  of  each  house,  we  shonld  not  interpose 
unnecessary  obstacles  in  carrying  out  this  statute, 
but  should  construe  it  in  a  liberal  manner,  and  I 
cannot  but  think  that  it  would  be  very  unnecessary 
that  there  should  be  separate  notices  and  orders  in 
such  a  case. 

Lt'SH,  J.  concurred. 

Order  of  Bestions  c^firmed. 

Attorney  for  the  respondents,  D.  Birt 

Attorneys  for  the  appellant,  Batt  and  Son. 


I'a-eooTt,  in  the  parish  of  St.  Ooorg«  Ute  Martyr, 
SooUtwaik,  in  tlie  ooantiy  of  Smrey,  be  totally  demo- 
haUi.    Dstod  this  8th  Karch  1870. 

Danibi.  Bibt, 
Clerk  to  tlie  Vestry  of  the  Parish  of  St.  George  the 
Martyr,  Sonthvrark,  Soney. 

It  was  further  proved  by  the  respondents  that 
the  said  premises  were  unfit  for  human  habitation, 
by  re«.«on  of  structural  defects  therein,  causing 
onhcalthy  and  defective  ventilation,  and  from  the 
smaliness  of  the  rooms. 

It  was  thereupon  contended,'  on  behalf  of  the 
appellant,  that  the  order  of  the  respondents 
appealed  against  was  made  upon  an  insufficient 
•ltd  incomplete  report  of  the  officer  of  health,  and 
npoo  an  insufficient  and  incomplete  report  of  the 
sorrevor,  to  whom  the  report  of  the  officer  of 
healtli  was  referred,  and  is  bad  in  law. 

The  court  overmled  these  objections. 

It  was  then  proved  by  the  appellant  that  the 
nid  premises  could  be  rendered  fit  for  human 
habitation  by  structural  alterations,  according  to 
a  plan  marked  C,  produced  by  the  appellant  and 
attached  to  the  order  of  this  court. 

The  conrt,  therefore,  made  an  order  that  the 
appellant  should  carry  out  the  said  alterations  as 
set  forth  in  the  said  plan,  and  that  each  party  in 
the  appetd  should  pay  his  own  costs. 

The  coonsel  for  the  appellant  requested  the 
ooart  to  state  the  lacts  specially  for  the  opinion  of 
the  Court  of  Queen's  Bench,  and  the  order  of  the 
mart  was  made  subject  to  the  opinion  of  the 
(.'onrt  of  Qticen's  Bench  upon  the  validity  of  the 

T'odent's  order  of  the  8th  March  1870. 
the  conrt  should  be  of  opinion  that  the  re- 
vpcndent's  order  was  good  in  law,  then  the  order 
<i  the  Conrt  of  Quarter  Sessions  aforesaid  shall 
stand  confirmed ;  but  if  the  court  shall  be  of  a 
roatrarr  opinion,  then  the  said  order  shall  be 
((Hashed,  and  judgment  upon  the  appeal  be  given 
for  the  appellaut,  and  the  order  of  the  respondents 
be  qoaohed. 

By  Tlie  Artisans'  and  Laboui-ers'  Dwellings 
Art  18«5fe  (31  &  32  Vict.  c.  130)  it  is  enacted,  by 
sect,  o,  tttat : 

U  in  aay  place  to  which  this  Act  applies  ihe  officers  of  ; 
baalth  find  Ont  any  premises  therein  are  in  a  condition   . 
or  itste  daagerons  to  health,  so  aa  to  be  nnfit  for  hnman 
bibttetias.  he  shall  report  the  same  in  manner  herein- 
tttet  proTidsd  to  the  local  authority. 

Sect.  6  enacts  that :  I 

Mnrj  report  made  nnder  this  Act  by  the  officer  of  I 
harith  ahaS  be  in  writincT  and  delivered  to  the  clerk  of  the 
loal  — tliority,  and  the  local  authority  shall  refer  anch 
nyoct  to  •  aarrtym  or  ensiaeer,  who  shall  tbereopon 
egaadv  tiw  >a9<nt  ao  fnoiiahed  to  him,  and  report  to  the 
loaal  authori^  what  is  the  caasa  of  the  eril  so  reported 
oa  aad  tltc  remedy  thereof,  and  if  each  evil  is  occasioned 
by  defects  in  any  premises,  whether  the  same  can  be 
luaeJlad  by  atraetuial  altcrrations  and  improvements  or 
othsviae.  or  whdther  anoh  promiaee,  or  any,  and  what 
part  this  of  ofiyht  to  be  demoUahed. 

By  tbe  iaterpretation  clause  (sect.  3)  the  word 
"  premises  "  means  any  dwelling  house,^  house,  or 
inliabited  boilding,  and  the  site  thereof  with  the 
vard,  garden,  outhouses,  and  appurtenances  be- 
waging  thereto  or  enjoyed  therewith. 

BoinHton,  Serjt.,  and  HurreU,  appeared  for  the 
resipoodents  in  strpport  of  the  order.— The  order  of 
the  quarter  sessions  is  good.  The  sessions  had 
jarbtairtion  to  make  a  fresh  order,  and  they  have 
is  fact  altered  the  order  of  the  board.  It  is  con- 
tmiFd  on  the  other  side  that  there  should  have 
Iwn  s  •eparste  order  in  respect  of  each  house,  but 
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WOODHAM  AND  ANOTHER   (apps.)   V.   PeTEBSOX   (rcsp.) 


[QB. 


Thursday,  Jiiiui  15. 

AVOODIIAM  ASD  ANOTHER  (appS.)  V.  PETERSON  (resp.) 

Charter  jiaiiij — PoH  of  Roeltester — Metage  diie — 

I/MbiUty  of  thtpowner  or  consignee. 
By  charter  party  it  woe  agreed  thai  a  thip  should 
load  a  cargo  of  oats  and  jrroceed  to  a  safe  port.  m% 
the  east  coast  of  Great  Britain,  ^'c,  and  tliere 
"deliver  the  same  always  afloat  on  being  paid 
frrigld,"  at  certain  rates  per  quatier  of  oats  dis- 
charged. "  The  cargo  to  he  brouglU  to  aiid  taken 
from  alongside  at  eltarterer's  expense  and  risk." 
The  ship  sailed  to  Rochester,  mid  discharged  her 

cargo  within  that  port, 
llic  mayor  and  corporation  of  the  city  of  Bocliester, 
as  ovmei-sof  the  port,  are  entitled  to  an  ancient  fee, 
toll,  dnc,  or  reward  of  Id.  per  quarter  upon  corn 
brought  by  water  to,  and  unloaded  within,  tlie  said 
port,  payable  by  the  person  bringing  such  com, 
for  the  weighing  of  the  said  com,  or  being  ready 
and  willing  lo  weigh  the  same.     This  dus  luwing 
been  paid  by  the  captain,  the  shinoumers'  agent 
brought  an  action  in  tlie  County  Court  to  reeovei- 
the  amount  frmn  tlie  consignees  of  tlie  cargo  as  and 
fur  money  paid  for  them  at  their  request.    Jtidg- 
vKut  wow  given  for  the  plaintiff. 
On  'pi>eal,  the  court  being  of  opinion  that  the  ques- 
tion of  liability  arising  heiwemi  the  shipowners  and 
consignees  depended  tipon  wlielher  tlie  dxie  was  in 
ancient  times  a  payment  for  actual  metage  service 
done  by  the  mayor  and  corporation  before  a  cargo 
was  pat  over  Oie  side  of  a  ship,  or  afterwards, 
r<  miited  the  case  to  the  judge  below  in  order  that 
he  might  ascertain  tlie  fact ;  and 
Held,  that  (luiving  regard  to  the  terms  of  tlie  charter 
piirty),  if  tlte  due  in  its  origin  was  for  metage  to 
he  performed  onb)ard,  the  shipowners  must  hear 
it ;  but,  if  the  metaqe  was  to  be  done  ashore,  then 
the  charge  shotddfall  on  the  consignees,  to/to  would 
i)i  that  ease  be  liaile  to  repay  to  the  shipotoners 
the  a)noimt  disbursed  for  the  same. 
ArPEAii  from  the  judgment  of  the  judge  of  the 
County  Court  of  Kent,  at  Rochester,  upon  a  plaint 
brought  by  the  plaintiff,  as  agent  for  the  owners 
of  two  ships,  against  the  defendants,  as  consignees 
of  the  cargoes  of  the  said  ships,  by  which  plaint 
the  plaintiff  sought  to  recover  14{.  1«.  Sd.,  as  and 
for  money  paid  by  the  plaintiff  for  the  defendants 
at  their  request. 

The  plaintiff,  a  ship  and  insurance  broker,  carry- 
ing on  business  in  London,  entered  into  two 
diartcr  parties  with  Johnson  and  Son,  of  London, 
mcix-hants,  by  each  of  which  it  was  agreed  that 
the  ship  therein  named  should  proceed  to  a  certain 
place,  and  there  load  a  full  cargo  of  oats,  and, 
Deing  so  loaded  therewith,  should  proceed  to  a 
safe  port  on  the  east  coast  of  Great  Britain, 
London  inclasive,  or  a  safe  port  in  the  English 
Cliannel,  or  to  Havre — orders  to  be  given  on 
signing  bills  of  lading — or  so  near  thereunto  as  she 
might  safely  get,  and  there  deliver  the  same, 
always  afloat,  on  being  paid  freight — 2s.  3d.  ster- 
ling for  east  coast  of  Great  Britam,  London  inclu- 
sive, 2«.  6d.  ditto  for  English  Channel,  2».  7JJ. 
ditto  for  Havre,  all  per  quarter  of  3361b.  oats  dis- 
charged ;  21.  gratuity  to  captain  for  good  delivery. 
"The  cargo  to  be  brought  to,  and  taken  from, 
alongside  at  charterers'  expense  and  risk."  (The 
act  of  God,  Ac,  always  excepted).  "  The  freight 
to  be  paid  on  unloading  and  right  delivery  of  the 
cargo  in  cash.    The  necessary  cash  for  ship's  dia- 


bursemeuta  to  be  advanced  by  shippers  at  the  port 
of  loading  on  usual  terms." 

The  defendants  were  consignees  of  both  cargoes, 
the  bills  of  lading  of  which  were  endorsed  to 
them  in  the  usual  way.  Both  ships  were  ordered 
to  Bochester,  and  discharged  their  respective 
cargoes  within  that  port.  The  case  set  out  a 
certain  decree  of  the  Court  of  Chancery,  dated 
the  28th  July  1851,  in  a  cause  between  the  mayor, 
aldermen,  and  burgesses  of  the  city  of  Rochester 
and  one  William  Lee,  whereby  it  was  declared 
"  that  the  mayor,  aldermen,  and  burgesses  of  the 
city  of  Rochester,  in  the  county  of  ICent,  other- 
wise the  mayor,  aldermen,  and  citizens  of  the  city 
of  Rochester,  in  the  county  of  Kent,  are,  as  owners 
of  the  port  of  the  city  of  Rochester,  lawfully  entitled 
to  demand,  have,  receive,  and  take  the  fee,  toll,  due 
or  reward  of  three  pence  and  one-half  of  a  farthing 
for  each  and  every  ton  weight  of  coals  brought  by 
water  to  and  unloaded  within  the  said  port  of 
the  said  city,  payable  by  the  person  or  persona 
bringing  such  coals  by  water  in  any  ship  or 
vessel  to,  and  unloading  the  same  coals  within 
the  said  port  of  the  said  city,  for  the  weighing  of 
the  said  coals,  or  being  ready  and  willing  to  weigh 
the  same  .  .  .  ." 

It  was  admitted  that  the  mayor,  aldermen,  and 
citizens  of  the  city  of  Rochester  are  a  body  cor- 
porate, and  are  also  as  such  owners  of  the  said 
port  of  the  said  city  entitled  upon  the  terms  of  the 
said  decree  to  a  due  of  Id.  per  quarter  upon  corn, 
grain,  and  seeds.  The  captain  of  the  two  ships 
paid  to  the  collector  of  the  mayor,  aldermen,  and 
citizens  in  the  usual  course  of  business  dues 
amounting  in  the  whole  to  the  sum  of  14?.  Is.  3d., 
the  amount  sought  to  be  recovered,  and  the  receipts 
given  by  the  collector  had  endorsed  on  them  the 
following  direction,  signed  by  the  respective 
masters  of  the  two  ships :  "  Pay  the  within  to 
Messrs.  Grousund  and  Co."  (the  sbipowners),  "  or 
order,  the  value  received  in  cash." 

It  was  contended,  on  behalf  of  the  plaintiff,  that 
the  due  is  payable  for  the  com,  in  fiict>  for  the 
mayor,  aldermen,  and  citizens  weighing  or  being 
ready  and  wilUng  to  weigh  the  same,  and  not  upon 
the  ship,  and  that  although  the  mayor,  aldermen, 
and  citizens  obtain  the  money  from  the  shipowner 
in  the  first  instance,  yet  that  the  toll  or  due 
ultimately  falls  upon  the  owner  or  consignee  of  the 
cargo,  they  being  the  persons  interested  in  the  un- 
loa£ng  and  right  delivery  of  the  cargo,  the  due, 
as  was  contended  by  the  plaintiff,  being  a  due  in 
respect  of  certain  tuings,  such  as  coal,  com,  and 
seeds  brought  into  the  port  by  wat«r,  and  unloaded 
there,  and  that  for  the  above  reasons,  the  sums  paid 
being  paid  bv  compulsion  of  law,  were  recoverable 
from  the  deJendimtB  as  for  money  paid  for  their 
use  and  at  their  request.  The  defendant  contended 
that  the  freight  covered  the  port  dues,  and  that 
the  owner  was  liable  under  the  charter  parties  to 
all  charges  necessarily  incurred  prior  to  and  for 
the  purpose  of  the  deUvery  of  the  cargo,  unless 
such  were  expressly  excepted  by  the  charter 
party. 

The  jud^ent  of  the  County  Court  was  given 
for  the  plaintiff,  and  the  question  was,  whether 
this  judgment  was  correct  in  point  of  law. 

The  case  was  stated  at  tne  request  of  both 
parties. 

Kthe  court  should  be  of  opinion  tha(4)he  judg- 
ment of  the  County  Court  was  right,  the  verdict 
for  the  plaintiff  was  to  stand ;  if  otherwise  a  non- 
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WOODHAM  AND   AXOTIIEB   (apps.)   V.  PjSTBESON   (resp.) 

[Q.  B. 

suit  or  a  verdict  for  the  defendants  was  to  be 
entered  as  the  coart  might  direct. 

Prt:ntiW,  Q.C.  with  him  Ban-ow. — ^Tho  question 
isi,  whether  these  port  dues  were  payable  by  the 
shipowner  or  the  charterers?    Accordinj^  to  the 
ordiniu'y    role,  the  shipowner    mast    pay    them. 
[Blacsbcbs,  J. — ^This  payment  is  for  metage,  and 
is  not  a  port  doe.]    By  the  charter  the  shipowner 
is  to  dehver  the  cai^  "  always  afloat."    The  only 
place  where  the  com  would  be  weighed  would  be 
on  board  ship.     The  captain  pays  the  charge  in  the 
asnal  course  of  business,  a  fiust  tending  to  show 
that  the  shipowner  is  liable,  and  the  ship  is  dis- 
trained if  the  payment  is  not  made.    "Always 
afloat "  are  words  written  in  ink  and  not  printed. 
This  due  is  fiayable  on  unloading,  and  for  being 
"  ready  and  willing  to  weigh  "  the  corn.    [Lush, 
J.— The  weighing  may  be  for  the  benefit  of  the 
shipowner,  or  of  the  charterer,  or  both.    Black- 
BCBs,  J. — In  Harg^.  Law  Tract,  p.  76,  measurage 
is  d^ned  to  be  "  a  toll  due  for  the  use  of  a  com- 
mon bushel  or  other  instrument  to  measure  dry 
or  wet  goods  imported  or  exported."]    The  right 
to  this  fee  toll  or  port  due  was  established  in 
the  Court  of  Chancery,  as  is  stated  in  the  case. 
In   order    to    enable    the    shipowner    to    earn 
his  frdght  he  was  under  the  necessity  of  paying 
these  dues,  and,  having  paid  them,  is  not  entitled 
to  recover  the  amount  from  the  charterers :  {Faith 
V.  TU  East  India  Company,  4  B.  &  Aid.  630).     In 
the  charter  party  there,  the  freighter  promised  to 
pay  and  defray  two-thirids  of  the  port  charges ;  the 
owner  having  paid  the  whole,  was  held  to  have  no 
lien  on    the    goods   shipiied    for   those    charges, 
and  Holroyd,  J.,  expressing  an  opinion  that  the 
owner  cotud   not    recover   a   sum    he  had   paid 
far  port   charges,  adds,  "These  charges  would, 
if  not  specially  provided  for  by  the  charter  party, 
Ul  on  the  owner  of  the  ship.     Then  do  they,  by 
this  diarter  par^,  become  freight  or  in  the  nature 
of  freight  ?     I  think  not ;  and  that  the  plaintiff  is 
not  entitled  to  a  lien  for  them."    [Blackburn,  J. — 
The  learned  jndge  is  there  speaking  of  a  charge 
oo  the  ship.]     But  that  shows  the  general  nm. 
"Hie  real  consideration  for  the  due  is  the  mayor  and 
OMporation  being  ready  and  willing  to  weigh  the 
cargo.    [Lush,  J. — ^This  is  not  a  duty  for  coming 
into  the  port ;  if  the  vessel  merely  came  in  for  re- 
pairs or  safety,  and  anchored,  say  for  a  week,  and 
then  went  out,  the  due  would  not  be  payable.]     In 
Bishop  V.  Wear  (3  Campb.  361),  Sir  James  Mans- 
field, C.  J.,  said,  "  If  tne  goods  are  not  lauded, 
a   oompensition    most  be    made    for   the   bene- 
fit  derived    fi^tm    the   wharf  by  the    owner    of 
the   ship.      The  goods  cannot    oe    subjected  to 
this  charge   more   than  to   many  others   which 
are  incurred  by  the  ship  in  the  course  of  the 
voyage.  According  to  the  oill  of  lading  the  goods  in 

Sestion  were  to  be  delivered  on  payment  of  freight.' ' 
uciBCRS,  J.,  mentioned  a  case  referred  to  in 
Laijbiu-n  V.  Critp  (8  Car  &  P.  399),  as  having  been 
tried  before  Lord  Mansfield  and  a  special  jury  at 
GoiMhal]  in  the  year  1779.](a)  Upon  discharging 
Urn  corn  into  the  barges  it  was  necessary  to  pay 
tiis  dae.  [BIlACKBurs,  J. — That  is  the  very  thing 
I  want  you  to  prove  to  me.  The  old  records  of 
locheker  would  be  most  matei-ial  to  the  present 
toestioD.]  If  this  is  not  paid  on  unloading^,  why 
«es  the  shipowner  pay  it  at  all  ?  The  consignees 
tn  entitled   to  bave  these  cots  on  payment  of 


(a)  Anon,  and  »enM«  not  reported. 


freight  only.  How  can  an  action  for  money  wiid 
lie  against  them  for  this  due  ?  [Blackburx,  J. — 
There  would  be  no  difficulty  as  to  that  point  if  it 
was  a  charge  imposed  by  law  on  the  shipowner.] 
If  they  were  liable  to  pay,  the  shipowner  was  not 
liable ;  if  they  were  not  originally  liable  then  they 
are  not  so  now.  [Lush,  J. — If  the  charter  had 
contained  a  stipulation  that  the  consignees  should 
pay  this  due,  still  the  captain  would  be  bound 
to  pay  it  in  the  first  instance.] 

Pollock,  Q.C.  (with  him  F.  J.  S.nith)  for 
the  respondents. — ^The  County  Court  jndge  was 
right;  this  charter  is  in  a  very  ordinary  form. 
There  is  a  clear  distinction  bstween  metage  and 
other  dues  with  which  owners  of  cargo  have  nothing 
to  do,  such  as  lightage  duos,  &c.  For  whom  is  this 
charge  iucurrett  ?  Surely  for  the  consigne38. 
Before  the  amount  of  freight  to  be  paid  can  be 
ascertained,  the  cargo  must  be  measured.  He 
cited 

Jenkini  v.  Harvey,  5  Tyr.  871 : 
The  Ribble  Namgitioa  Company  v.  Hargreivt$,  17 
C.  B.  385. 

Prentice  Q.O.  in  reply. 

Blackburn,  J. — This  case  b  not  so  stated  as  to 
enable  us  to  decide  whether  or  no  the  judgment 
was  right  or  wrong,  and  consequently  we  are 
obliged  to  say  that  the  case  must  be  remitted  to 
the  County  Court  judge.  This  is  to  be  regretted, 
as  the  amount  in  dispute  is  small,  although  the 
question  involved  is  of  some  importance.  Probably, 
however,  when  our  reasons  about  to  be  given  are 
heard,  the  parties  may  come  to  some  arrangem  en  t,  or, 
if  they  are  unable  so  to  do,  the  County  Court  judge 
will  know  what  our  opinion  is  on  the  subject,  and 
he  will  doubtless  bo  guided  thereby.  The  question 
arises  on  these  charter  parties  by  which  each  ship 
therein  named  may  be  ordered  to  a  large  number  of 
ports,  and  she  may  go  as  near  thereto  as  she  may 
safely  get.  She  must  keep  afloat — that  means  that 
she  shall  not  be  bound  to  take  up  any  position  in  a 
place  where  she  would  be  left  lying  on  the  mud  to 
await  a  turn  of  tide.  Freight  is  to  be  paid  at  so 
much  per  quarter  of  3361b.,  oats  discharged — that 
provision  of  course  requires  for  the  mutual  benefit 
of  shipowner  and  consignee  that  the  quantity  of 
the  cargo  should  in  some  way  or  other  be  ascer- 
tained. Kext  comes  the  important  clause :  "  The 
cargo  to  be  brought  to  aud  taken  from  alongside  at 
charterei-'s  expense  and  risk."  The  shipowner  said 
this,  as  it  were,  "  I  will  bring  the  ship  as  near  as  I 
can,  and  deliver  the  cargo  alongside,  whether  the 
ship  lies  close  to  a  wharf,  or  whether  you  bring 
boats  or  lighters  out  to  her,  according  to  the  nature 
of  the  port.  I  will  deliver  alongside,  and  so  earn 
my  freight."  All  to  be  done  thereafter  is  to  be 
done  by  the  consignee,  and  not  at  the  shipowner's 
expense.  Kow  there  is  an  ancient  toll  of  Id. 
payable  upon  every  quarter  of  oats,  due  to  the 
mayor  and  corporation  of  the  city  of  Rochester 
for  their  being  ready  and  willing  to  do  the  service 
of  weighing  and  measuring  grain  brought  to 
their  port.  If  required,  they  must  perform  that 
service,  but,  if  the  parties  do  not  choose  that  they 
shall  do  it,  the  mayor  and  corporation  are  never- 
theless entitled  to  the  due.  If  it  is  paid  .without 
services  done,  it  comes  to  be  somewhat  of  the 
nature  of  a  tax ;  but  its  origin  was  in  service.  If 
the  mayor  and  corporation  were  bound  to  render 
that  service  so  that  their  money  was  earned  before 
the  goods  were  taken  out  of  the  ship,  then  the  |>.iy- 
ment  would  fall  on  tli2  importer  (a  word  wliii-li  I 
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think  mnst  mean  the  shipowner  who  brings  the 
grain  in),  and  the  consignee  would  be  under  no 
obligation  to  recoup  him.  But,  on  the  other  hand, 
if  the  right  of  the  mayor  and  corporation  was  to 
have  the  weighing  done  nshoro,  and  consequently 
they  had  not  earned  their  inonej-  nntil  after  the 
goods  wci-e  taken  out  of  the  ship  and  put  into  the 
hands  of  the  consignee,  then  it  would  be  other- 
wise. If  the  shipowner  had  done  all  that  he 
agreed  to  do  when  he  delivered  the  goods  over 
board  alongside,  and  if,  owing  to  his  having  come 
in  and  made  himself  liable  and  being  obliged  to 
pay,  he  had  paid  this  due,  it  would  bo  a  payment 
by  compulsion  of  law,  and  he  would  be  entitled  to 
recover  the  sum  so  paid  from  the  consignee.  It 
seems  to  me  that  the  real  question  for  us  to  deter- 
mine is,  whether  this  due  was  earned  before  the 
grain  was  put  over  the  side  of  the  vessel  or 
afterwards.  Was  the  ancient  usage,  when  the 
mavor  and  corporation  acquired  this  prerogative 
right  to  do  the  work  of  weighing  and  measuring, 
that  in  order  to  earn  this  money  the  mayor  was 
obliged  to  send  a  person  down  to  measure  on  board 
the  ship  before  she  wont  alongside,  then  the  Id. 
would  have  been  earned  before  the  goods  came  into 
the  hands  of  the  consignee ;  or  was  it  the  ancient 
usage  that  the  mayor  was  to  have  bushels  and 
measures  in  some  appointed  place  in  the  town,  and 
by  strict  right  the  persons  whose  grain  was  dis- 
charged in  the  port  had  to  bring  it  to  the  appointed 
place  to  be  weighed.  I  think  in  such  latter  case 
the  due  would  fsdl  on  the  consignee,  and  not  on  the 
shipowner.  But  my  judgment  turns  entirely  on 
the  terms  of  these  charter  parties.  The  charter 
parties  might  be  easily  framed  so  that  the  mctage 
due  might  be  either  upon  the  shipowner  or  the 
consignee.  I  cannot  say  whether  the  ancient 
custom  of  Bochester  would  entitle  the  mayor  and 
corporation  to  have  goods  brought  to  places  where 
he  would  measure  them — for  such  a  due  as  this 
due  for  metage  might  be  either  earned  at  the  ship 
or  on  the  shore,  whereas  such  dues  as  cranage, 
wharfage,  &c.,  from  their  nature  could  only  oe 
earned  for  services  rendered  on  land — or  whether 
it  was  that  the  mayor  and  corporation  were  in  the 
habit  of  sending  their  meter  down  on  board 
the  vessel,  and  the  earning  of  their  me- 
tege  due  was  contingent  on  their  doing  that. 
What  the  original  practice  was  I  cannot  tell.  I 
cannot  but  think,  however,  that  if  the  evidence 
given  upon  the  numerous  trials  which  seem  to 
have  taken  place  with  respect  to  the  dues  of  this 
port  was  carefully  searched  through,  the  matter 
would  be  determined.  All  we  can  say  in  the 
present  case  is,  that  the  question  as  to  which  side 
should  bear  this  metage  due  depends  on  the  terms 
of  the  charter  parties. 

LcsH,  J. — I  am  of  the  same  opinion.  I  agree 
that  the  charter  parties  are  in  the  ordinary  form  as 
respects  the  question  at  issue,  and  iu  practice  no 
doubt  there  is  a  diflHculty  in  getting  brokers  to  alter 
established  forms  of  chaai«r  parties,  however  desir- 
able a  change  might  be.  I  quite  agree  with  my 
learned  brother,  that  the  question  is  whether  the 
service  for  which  this  toll  was  originally  given  was 
one  which  the  mayor  and  corporation  were  entitled  to 
require  to  perform  on  board,  or  whether  it  was  one 
to  be  rendered  after  the  cargo  was  discharged.  If 
it  was  to  bo  done  on  board,  then  the  charge  would 
be  upon  the  ship,  and  she  must  bear  it.  The 
matter  depends  upon  the  ancient  usage. 
Hassen,  J. — I  am  of   the  same  opinion.    The 


duty  on  the  ship  would  be  a  duty  on  the  ship- 
owner, while  the  ship  was  still  afloat  to  deliver, 
according  to  circumstances,  into  barges  alongside, 
or,  if  his  vessel  could  get  to  a  quay,  to  deliver  from 
the  vessel.  The  question  is,  can  he  fulfil  that  du^ 
without  already  Imving  become  liable  to  par  this 
due  P  and  the  answer  to  that  question  will  decide 
the  case. 

Case  rimiitted  aecorilmghj. 

Attorneys  for  the  appellants,  Mackeson  and  Cn. 

Attorneys  for  the  respondents,  Sandys  and  Co. 


COTTBrT  OF  SXCHXQUSS. 

Bcported  by  H.  Iisisa  n>d  B.  A.  Kiiauucx,  Eiqra., 
Buiistan-at-Law. 

T^iesday,  June  6. 

The  Mayob.  Aiobbmbn,  ahd  Bubcesses  of  Batk 
(apps.)  V.  The  CoJOdssioxBBS  or  Inland  Revenui 
(resps.) 

Ileveniw — Stamp  dvitj — Conveyance  of  land  to  loeal 
hoard  nf  health — Liahilitii  of  to  ad  valorem  »tamj> 
duly— The  Public  Health  AH  1848  (11  ^  12  Vict 
c.  63)  «.  151 — Exemption  of  documents  therein, 
ejterifipd  from  stamp  duty — Local  Chvemment  Act 
1858  (21  cj-  22  Vict.  c.  98),  ss.  4, 5, 6,  and  7^— Local 
Government  Act  Amendment  Act  1861  (24  ^-  25 
Vict.  e.  61)  «.  29— C%  of  Bath  Act  1851  (14  ^- 16 
Vict.  c.  civ.)  «c.  19  and  85 — Local  Govcnimeni 
Supplemental  Act  1869  [No.  2)  (32  ^  33  Vict, 
c.  cl.) — Construction. 

By  sect.  151  of  the  Public  HeaUh  Act  1848  (11  ^12  Vict 
c.  63)  "  no  deed,  award,  submission,  insti-umenl, 
contract,  affivemoit,  or  writing,  made  or  executed 
by  the  general  or  local  board,  their  officers  or  ser- 
vants, under  or  for  tlie  purposes  of  the  said 
Act,  shall  be  chargeable  with  any  stamp  diUy 
whatever."  By  their  loeal  Act,  The  City  of  Ba& 
Act  1851  (14  ^  16  Viet.  c.  dv.),  the  Mayor,  Alder- 
men,  and  Burgesses  of  Bath  were  constituted  the 
local  board  nf  lieaUh  for  that  city,  under  the  Public 
Health  Act  1848,  and  by  sect.  19  of  the  same  local 
act  it  was  enacted  thai  the  said  Public  Health  Act, 
except  {am.ongst  other  portions  of  it)  the  above 
mentioned  sect.  151,  should  be  incorporated  tviih 
and  form  part  of  the  said  loeal  Act.  By  sect.  4  of 
the  Local  Government  Act  1868  (21  ^  22  Viet 
c.  98),  whieh  Act  is  under  sect.  6  in  force  at  Bath, 
that  Act  is  incorporated  with  artd  is  to  be  construed 
with  and  deemed  to  form  part  of  the  said  Public 
Health  Act;  amd  by  sect.  29  of  the  Local  Oovent- 
ment  Act  Amendment  Act  1861  (24  *  26  Vift. 
c.  61),  the  provisions  of  the  I/oeal  Government 
Act  1858  are  to  apply  to  all  heal  boards  consti- 
tuted under  or  by  virtue  of  local  Acts. 

In  Oct.  1870,  the  Mayor,  S^c,  of  Bath,  being  em- 
poteered  by  the  said  Local  Government  Aetl8SS,seeL 
75,  and  the  Local  Government  Supplemental  Act 
1869  (No.  2.),  (33  *  34  Viet.,  c.  cl),  to  purchase  and 
take  lands  as  the  Bath  Local  Board  for  street  im- 
provements, /fc,  purchased  certain  property  from 
Sir  H.  C.  Jtivers,  Bart.,  for  that  purpose,  aftd 
thereupon  the  conveyance  in  question  was  made,  and 
was  execitted  both  by  SirH.  C.  Rivers  the  grantor, 
and  the  said  mayor,  Sfc,  the  grantees;  and  the 
appellants  contended  tltat  such  conveyance  was 
exempt  from,  stamp  duty  under  the  above  mentioned 
sect.  151  of  the  Public  Health  Act  1848,  the  witole 
of  whieh  Act  was  incorporated  in  flke  Local  Chvem- 
ment Acts,  and  that  the  exception  of  that  section 
from  the  City  of  Bath  .ict  1851,  did  not  af^ei  the 
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deed  in  quettion.     Upon  a  eate  staled  by  the  Com- 
mittioners  of  Inland  Revenue  for  the  opinion  of 
the  Court  of  Exchequer,  it  loaa 
EM,  by  KeUy,  0.  B.,  and  Martin,  Bramwell,  and 
Clecuby,  BB.,  ffiving  judgment  for  the  appeUamte 
{Martin,  B.  not  feding  go  dear  upon  the  point  as 
the  rest  of  the  court,  hut  not  meaning  to  differ) 
thai,  as  Vie  laind  had  been  purchased  and  taken 
by  the  appellants  under,  and  for  the  purposes  of, 
the  Local  Government  Ad,  and  not  under  the  OUy 
of  Bath  Act  1851,  the  exception  of  sect.  151  of  the 
PubUc  HeaUh  Act  from  the  GUy  of  Bath  Act  did  not 
apply  to  the  transaction,  and  thai,  in  whatever  they 
dtd  under  the  powers  of  the  Local  Gvoei-nment  Act, 
the  corporation  of  Bath  were  as  free  from  stamp 
duty  ctg  any  other  corporation  or  body  carrying  into 
effect  the  powes  arid  objects  of  that  Act  would  be  : 
BtU  qiuxre,  per  Martin  and  Brarnvtcell,  BB.,  wliether 
sect.  151  of  the  Public  Health  Act  1848  includes 
or  applies  to  a  conveyance  of  this  kind  at  all  ? 
Tbis  was  a  case  on  adjudication  for  stamp  duty, 
which  waa  stated  by  the  Commissioners  or  Inland 
Berenue    porsuant  to  the  13  &  14  Vict.  c.  97, 
on  the   requisition  of  the  mayor,  aldermen,  and 
bnrgessea   of  the  city  and  borough  of  Bath,   in 
order  that  they  misht  appeal  to  the  Court  of  Ex- 
chequer against  l£e  determination  of  the  Com- 
missioners as   to  the    liability  of  the  indenture 
hereinafter  mentioned  to  stamp  duty. 
Spbcial  Case. 
L  By  an  indenture  dated  the  19th  Oct.  1870, 
between  Sir  Henry  Chandos  Eivers,  Bart.,  of  the 
first  part,  the  Honourable  Philip  Pleydell  Bouverie, 
Baaj  George  Hamilton,  Joseph  Hcare,  and  Lam- 
bert Pole,  of  the  second  part,  John  Greorge  Priestly, 
of  the  third  part,    Martin    Harris    and    Alfred 
llomas  Backham,  of  the  fourth  part,  dame  Cathe- 
rine Birers,  of  the  fifth  part,  William  Frederick 
Baseler,  and   Thomas  Irederick   Inman  of   the 
sixth  part,  and  the    said  mayor,  aldermen,  and 
baree^B,  being,  and  acting  as,  the  local  board 
of  &alth  in  and   for  the   district   of    the    city 
of   Bath,  of  the   seventh   part.    After   reciting, 
amongst    other  -things,    that    the    said    mayor, 
aldermen,    and    burgesses,    acting   as    the    said 
local  hoard,  and  requiring  tiie  messuages  and  here- 
ditaments thereinafter   mentioned    and    thereby 
conveyed,  for  a  street  improvement  ■writhin  their 
district,    had   agreed  with    the    said    Sir    Henry 
Chandos  Bivers  for  the  purchase  thereof  in  fee 
mmple  in  possession  for  the  sum  of  4832L     It  is 
wite^^ed  that,   in  consideration  of  the  sum  of 
48321.,  paid  as  therein  mentioned,  certain  free- 
hold hereditaments,  numbers   1,  2,  3,   4,  5,  and 
6,  Qniet-street,  in  the  city  of  Bath,  were  conveyed 
to  tiie  said  mayor,  aldermen,  and  burgesses,  their 
BoecessOTB,  and  assigns, /or  the  purposes  of  the  said 
local  board  for  ever. 

2.  The  said  mayor,  aldermen,  and  burgesses,  by 
thar  solicitors,  on  the  10th  March  last,  presented 
tike  said  indenture,  which  was  then  unstampyed,  to 
the  Commissioners  of  Inland  Revenue  at  their 
office  at  Somerset  House,  under  the  provisions  of 
the  14th  section  of  the  said  Act  of  the  13  &  14 
Tict  c.  97,  and  desired  to  have  the  opinion  of  the 
said  commissioners  whether  the  said  indenture  was 
in  tiieir  judgment  chargeable  with  stamp  duty, 
*Dd  tendered  and  paid  to  the  commissioners  the 
fee  of  10*.,  as  required  by  the  said  Act. 

3.  The  said  mayor,  aldermen,  and  burgesses 
were,  hj  "  The  City  of  BaUi  Act  1851,"  constituted 
the  local  bond  of  health,  under  the  Pubtic  Health 
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Act  1848,  for  the  municipal  city  and  borough  of 
Bath. 

4.  By  the  19th  section  of  the  City  of  Bath  Act 
1851,  it  was  enacted  that  the  Public  Health  Act 
1848,  except  certun  portions  thereof,  including 
the  section  151  providing  exemptions  from  certain 
duties,  should  be  incorporated  with  and  form  part 
of  that  Act. 

5.  It  was  and  is  alleged  on  behalf  of  the  said 
mayor,  aldermen,  and  burgesses  that,  although  the 
151st  section  of  the  Public  Health  Act  1848  was, 
by  expre8.s  enactment,  not  incorporated  in  the 
City  of  Bath  Act  1851,  the  said  indenture  was, 
nevertheless,  by  virtue  of  some  provisions  con- 
tained in  the  Local  Government  Act  1858,  and  the 
Local  Government  Supplemental  Act  1869  (No.  2), 
or  one  of  them,  exempt  from  stamp  duty,  under  or 
by  reference  to  the  said  ISlst  section  of  the  Public 
Health  Act  1848 ;  but  the  commissioners  were  of 
opinion  that  the  said  indenture  was  not  exempt 
m>m  stamp  duty,  but  was  liable,  as  a  conveyance 
on  sale  for  4832C  to  the  stamp  duty  of  241.  5«.,  and 
also  to  nine  progressive  duties  of  10«.  each,  and 
they  assessed  the  duty  thereon  accordingly. 

6.  Thereupon  the  said  mayor,  aldermen,  and 
burgesses  paid  to  the  Beceiver-General  of  Inland 
Bevenne  the  sum  of  282. 15«.,  and  the  said  inden- 
ture was  thereupon  stamped  with  the  proper 
stamp  for  denoting  the  said  duties,  and  also  with 
the  particular  stamp  provided  by  the  said  Commis- 
sioners under  the  said  Act,  to  signify  and  denote 
that  the  fall  amount  of  stamp  duty  with  which  the 
said  indenture  was  chargeable  had  been  paid. 

7.  But  the  said  mayor,  aldermen,  and  burgesses 
declared  themselves  dissatisfied  with  the  deter- 
mination of  the  said  Commissioners,  and  having  de- 
posited with  the  Commissioners  the  sum  of  408.  for 
costs  and  charges,  pursuant  to  the  15th  section  of 
the  said  Act  fl3  a  14  Vict.  c.  97),  have  required 
the  said  Commissioners  to  state,  specify,  and  sign 
the  case  on  which  the  question  with  respect  to 
such  stamp  duty  arose,  together  with  their  deter- 
mination thereon,  which  the  said  Commissioners  do 
hereby  state  and  sign  accordingly. 

8.  Prints  of  the  City  of  Bath  Act  1851  and  the 
Local  Government  Supplemental  Act  1869  (No.  2), 
are  annexed,  and  are  to  be  taken  as  part  of  this  case. 

The  question  to  be  decided  by  the  court  is, 
whether  the  said  indenture  is  chargeable  with 
stamp  duty  or  not. 

The  following  sections  of  the  various  Acts  of 
Parliament,  upon  the  construction  of  which  the 
decision  of  the  case  rested,  and  which  were  fully 
discussed  and  commented  on  in  the  course  of  the 
arguments  of  counsel,  and  in  the  judgment  of  the 
court,  are  material  to  this  report. 

The  Public  Health  Act  1848  (11  &  12  Vict.  c. 
63)  by  s.  151,  enacts  that : 

No  adTertisements,  Ao.  .  .  .  under  this  Act,  or  for  the 
purpose  of  oan^ng  the  same  into  efleot,  nor  any  deed, 
awiud,  gabmission,  mstrament,  oontraat,  agreement,  or 
writiner,  made  or  executed  by  the  general  or  local  board, 
their  officers  or  serranta,  under  or  for  the  pwr^oses  of  this 
Act  .  .  .  shaU  be  chargedble  with  any  stamp  duty  what- 
ever. 

By  sect.  19  of  the  City  of  Bath  Act  1851 
(14  &  15  Vict.  c.  civ.)  (local),  it  was  enacted  that 
the  Public  Health  Act  1848,  etccept  (amongst  other 
p»rtB  of  it)  the  above  sect.  151,  providing  exemp- 
tions from  certain  duties,  should  be  incorporated 
with  and  form  part  of  the  said  City  of  Bath  Act 
1851.  '  , 
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By  sect.  86  of  the  said  City  of  Bath  Act  IS-M, 
it  was  euacted  that  anch  Act  should  be  subject  to 
the  provisions  of  cmy  Act  for  amending  or  extend- 
ing -the  Public  Health  Act  1848,  passed  in  the 
present,  or  any  future  session  of  Parliament. 

The  Lo<»l  Government  Act  1858  (21  A  22  Vict, 
c.  98),  which  was  An  Act  to  amend  the  Public 
Health  Act  1848,  and  to  make  further  provision  for 
the  local  government  of  towns  and  populous  dis- 
tricts, enacted,  inter  alia — 

By  sect.  4 : 

That  this  Act  shall  be  oonstraed  together  with,  and  be 
deemed  to  form  part  of,  the  Public  Health  Act  1848 ;  that 
words  nsed  in  this  Act  shall  be  interpreted  in  the  sense 
auigned  to  them  in  the  said  Pablic  Health  Act ;  bye  laws 
framed  under  this  Act  shall  be  snbject  to  confirmation, 
enforced  and  dealt  with  in  all  other  respects,  as  bye  laws 
under  the  said  Public  Health  Act,  and  the  vrovitiona  of 
taehofthe  taid  Aet$  fhaU,  to  fa/r  at  maybeeoniittent 
with  thefmmitiont  of  thitAct,  retpectively  be  applicable  to 
all  matten  and  thingt  anting  unaer  the  other  Act. 

By  sect.  5 : 

That  this  Act  shall  take  effect  from  Ist  Sept.  18S8,  in 
places  where  the  Public  Health  Act  w  already  infarct, 
lofcoily  or  partially.  Provided  always  that  nothing  in 
this  Act  shall  affect  the  qaalification  and  number  of  the 
members  of  local  boards  of  health  in  snch  places,  or 
any  povjer,  right,  privilege,  or  liability  of  any  board  of 
improrement  commissioners,  exercising  powers  of  the 
Pnblic  Health  Act  184B,  or  of  any  town  council  or  loosl 
board  of  health,  under  or  by  virtue  of  any  general  or  local 
Act  of  Parliament  other  than  the  tatd  Public  Health  Act. 

By  sect.  6 : 

Local  boards  under  this  Act  shall,  subject  to  thin  Act, 
have  all  the  powers,  rights,  duties,  and  liabiiities  of  local 
boards  of  health  coostitated  under  the  Public  Health 
Act  1848,  and  the  Acts  incorporated  therewith. 

And  by  sect.  75 : 

The  I^nds  Clauses  Consolidation  Act  1845  is  incorpo- 
rated with  this  Act,  with  an  exception  therein  mentioned, 
and  the  steps  to  be  taken  by  any  local  board,  prior  to 
patting  the  lands  Clauses  Act  into  force  with  respect  to 
the  purchase  and  taking  of  lands  otherwise  than  by 
agreement,  are  thereby  prescribed. 

By  the  Local  Government  Act  (1858)  Amend- 
ment Act  1861  (24  &  25  Vict.  c.  61),  sect.  29,  it  is 
enacted  that : 

The  provisions  of  (amongst  other  Acts)  the  Local 
Qovemment  Act  1858,  as  amended  by  this  Act,  shall 
extend  and  apply  to  all  local  boards  of  health  oonstitnted 
under  or  bjr  virtae  of  Local  Acts,  subject  to  (amongst 
others)  this  qaalification,  that  the  provisions  of  the 
General  Acts,  opposed  o  or  rettrictive  of  the  provisions, 
whether  adopted  or  original,  of  any  such  Local  Act,  shall 
be  of  no  force  in  the  district  for  which  the  Local  Act  was 
passed. 

And  by  sect.  30 : 

This  Act  shall  be  deemed  to  be  incorporated  with  the 
Ijooal  Qovemment  Act  18S0,  and  shall  be  read  as  if  the 
two  were  one  Act. 

By  the  Local  Government  Supplemental  Act 
1869  (No.  2)  (32  &  33  Vict.  c.  ol.)  it  u  enacted  that, 

The  provisional  orders  recited  in  the  schedules  there- 
unto annexed  under  the  Local  Oovemment  Act  1858, 
shall  from  and  after  the  passing  of  the  Act  be  oon- 
firmed,  Ao. 

And  in  one  of  the  schedules  thereto  the  follow- 
ing is  contained : 

Bath.  Provisional  order  putting  in  force  the  Lands 
Clauses  Consolidation  Act  1845  within  the  district  of  the 
Bath  (City)  Local  Board  of  Health,  for  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement,  for  the 
purposes  of  a  street  improvement. 

And  then,  reciting  that  the  said  local  board  had, 
in  pursnance  of  sect.  95  of  the  Local  Government 
Act  1858,  and  after  complying  with  its  require- 
ments,  petitioned   the   Secretary   of  State   for 


authority  to  put  in  force  the  Lands  Clauses  Conso- 
lidation Act  1845,  to  enable  the  said  local  board  to 
purchase  certain  pieces  of  land  for  the  purpose  of 
a  ttreet  improvement,  and  that  the  saia  petition 
dniv  set  forth  in  the  said  schedule  the  saia  pieces 
of  land  (being  the  premises  in  question  in  this 
case)  and  all  other  necessary  particulars  required 
by  the  statute,  and  prayed  that  the  said  uoard 
might  be  allowed  to  put  in  force  the  said  Lands 
Clauses  Consolidation  Act  with  respect  to  the 
purchase  and  taking  thereof  otherwise  than  by 
agreement ;  and  that  the  said  Secretary  of  State  had 
appointed  an  inspector  to  visit  the  district,  who  had 
inquired  into  the  matter  and  duly  reported  thereon. 
The  said  Secretary  of  State,  in  pursuance  of  powers 
vested  in  him  by  the  Local  Government  Act  1858, 
thereby  ordered  and  directed  that  from  the  passing 
of  any  Act  comfirming  this  order  the  said  local 
board  should  be  empowered  to  put  in  force,  with 
reference  to  the  said  lands,  the  powers  of  the 
Lands  Clauses  Consolidation  Act  1845,  with  respect 
to  the  purchase  and  taking  of  land  otherwise  than 
by  agreement,  for  the  purpote  thereinbefore  set 
forth  and  described. 

Mureh  for  the  appellants,  the  corporation  of 
Bath. — The  corporation  are  found  by  the  case  to 
be  the  local  board  of  health  for  the  district  of  Bath, 
under  the  Public  Health  Act  of  184S  (11  &  12 
Vict.  c.  63).  The  City  of  Bath  Act  18^1,  which 
incorporates  portions  of  the  Pnblic  Health  Act 
1848,  expressly,  by  its  19th  section,  excludes  from 
snch  incorporation,  amongst  other  sections,  the 
151st  section  of  that  Act,  which  provides  exemp- 
tion from  certain  duties.  At  the  time,  therefore, 
when  the  Local  Government  Act  1858  (21  &  22 
Vict.  c.  98)  was  passed,  the  Public  Health  Act 
1848  was  partially  in  force  in  the  city  of  Bath. 
The  question  then  is,  whether  or  not  there  is  any- 
thing in  the  Local  Government  Act  1858  which  is 
a  public  general  Act,  or  in  any  other  Act,  enabling 
the  local  board  of  health  to  take  advantage  of  the 
exemption  from  stamp  duty  provided  by  the  ISlst 
section  of  the  Public  Healtn  Act.  By  sect.  5  of 
the  Local  Government  Act  1858  that  Act  is  to 
take  effect  in  places  where  the  Public  Health  Act 
was  already  wholly  or  partially  in  force,  and  there- 
fore it  took  effect  in  Bath,  and  so  it  was  unnecee- 
sary  tliat  any  of  the  steps  mentioned  in  the  12th 
and  other  sections  of  the  Local  Government  Act 
should  be  taken  for  its  adoption;  and  by  sect.  24, 
the  duty  of  carrying  the  Act  into  execution  is 
vested  m  the  local  board,  which,  in  corporate 
boroughs,  it  is  enacted  shall  be  the  mayor,  alder- 
men, and  burgesses  acting  in  council.  It  is  solely 
in  pursuance  of  and  under  the  powers  of  that 
Act  (sect.  75)  that  the  corporation  are  enabled 
to  take  and  purchase,  in  the  way  in  which  they 
have  done  it,  the  lands  which  are  the  subject  of 
the  present  conveyance.  [Bkaxwbll,  B. — Wbs 
this  taken  by  agreement P]  No;  it  was  taken 
by  a  provisions  order,  as  is  shown  by  the 
Local  (Government  Supplemental  Act  1869,  No.  2 
(32  &  33  Vict.  c.  cl.)  which  is  made  a  part  of 
the  case.  The  schedule  to  that  Act  shows  that 
these  very  premises  were  purchased  by  the 
ooiporation  in  pursuance  of  a  provisional  order 
under  sect.  75  of  the  Local  Qovemment  Act  1858, 
which  was  confirmed  by  this  supplemental  Ajot, 
which  is  incorporated  with  the  Local  Government 
Act  of  1858,  wnich  last-mentioned  Act  incorporates 
the  Public  Health  Act  of  1848,  which  contains  the 
exempting  sect.  151.     The  City  of  Bath  Act  1851 
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gmve  no  power  whateTer  to  the  corporation  to  take 
or  purchase  these  lands,  and  it  is  solely  in  pur- 
snance  of  their  powers,  as  a  board  of  health  under 
the  Act  of  1858,  that  they  have  acted  in  this  pur- 
chase. [Martin,  B. — ^The  case  states  the  purchase 
to  hare  been  by  agreement  between  the  corporation 
and  Sir  Henry  Rivers,  and  not  at  all  under  any 
compalsoiy  or  statutory  powers,  and  the  autho- 
rities at  the  Stamp  Office  look  only  to  the  terms 
of  the  deed,  and  impose  a  stamp  accordingly ;  and 
this,  on  the  fiMse  of  the  deed  itself,  looks  very  like 
SB  ordinary  purchase.  If  it  is  any  part  of  your 
argument  that  the  purchase  was  "  otnerwise  than 
bv  agreement,"  you  should  have  the  case  amended.] 
The  case  states  that  the  land  was  acquired  "  for 
the  parposes  of  the  board,"  and  it  is  submitted 
that,  that  being  so,  it  is  immaterial  whether  it  was 
by  compulsion  or  agreement.  The  corporation 
vere  acting  under  the  75th  section  of  the  Act  of 
IS^,  hnd  in  pursuance  of  the  Local  Government 
Supplemental  Act  of  1869,  and  so,  it  is  conttmded, 
the  conveyance  is  exempt  from  duty.  [Martin,  B. 
—In  Aug.  1869  the  corporation  got  power,  under 
the  Local  Government  Supplemental  Act  referred 
to,  to  compel  Sir  Henry  Kivers  to  sell ;  but  between 
that  date  and  the  19th  Oct.  1870,  it  seems  to  have 
been  thought  better  to  agree,  and  not  to  have  any 
eompalsion  in  the  matter.  If  that  be  so,  and  if  it  be 
a  material  matter,  the  case  had  better  be  amended. 
CromoUm  HiUion  for  the  Crown  {contra). — My 
triena  may  take  it  as  he  likes.  On  the  part  of  the 
Crown  I  do  not  think  it  worth  while  to  send  the 
case  back.  The  real  question  of  course  is,  whether 
the  appellants  can  get  rid  of  the  clause  in  the 
Bath  Act  of  1851,  excluding  the  exempting  section 
of  the  Public  Health  Act  1848  from  that  Act. 
BkAmrxLL,  B. — ^Mr.  Mnrch  is  not  instructed  that 
this  was  taken  by  compulsion,  and  the  case  states 
that  it  was  not  so.  Why  then  should  we  trouble 
ourselves  about  it  P]  It  is  submitted  that  the  state- 
ment in  the  case,  that  there  was  an  agreement  is 
not  inconsistent  with  the  grantor's  having  required 
the  grantees  to  obtain  from  the  Secretary  of  State 
tiie  power  to  take  the  purchase.  They  were  clearly 
acting  under  the  provisions  of  the  Act  of  1858.  A^s 
a  matter  of  &ct,  the  conveyance  was  executed  by 
tbem,  whether  that  was  necessary  or  not,  and 
then,  it  appearing  on  *the  face  of  it  to  be  for  the 
porposea  of  their  Act,  it  would  be  a  deed  within 
•ect.  151  of  the  Public  Health  Act  1858.  [Bram- 
WELL,  B. — I  doubt  very  much  whether  the  words 
flf  that  section  include  a  conveyance  such  as  the 
present.  Martin,  B.— So  do  I.  I  doubt  whether 
that  exception  has  anything  to  do  with  this  trans- 
action.] But,  if  that  section  do  apply,  then  this 
deed  is  within  it.  Being  a  board  under  the  Local 
Government  Act  of  1858  by  virtue  of  sect.  6,  they 
are,  under  sect.  6  of  that  Act,  entitled  to  "  all  the 
powers,  rights,  duties,  and  liabilities  of  local  boards 
under  the  Pablic  Health  Act  1848,  and  the  Acts 
incorporated  therewith,"  and  one  of  these  "  rights," 
or  niher  periiaps  "  privileges,"  is  under  sect.  151, 
that  any  deed  executed  by  them  as  a  local  board 
•hall  be  exempt  from  stamp  duty.  Then  by  sect. 
i&  ot  the  City  of  Bath  Act  1851,  that  Act  is  ex- 
Mutdy  made  "  subject  to  the  provisions  of  any 
Act  bs'  amending  or  extending  the  Public  Health 
Act  1848,  passed  in  the  present  or  any  future  session 
ef  Fwliament."  clearlv  contomplating  alterations 
ai  tbe  gtaenl  law  wnich  might  aSect  this  local 
Acd  aiM  reeding  that  85th  section  with  sect.  6  of 
tte  Looil  GkiTemment  Act  the  effect  is  to  make 


sect.  19  of  the  Bath  City  Act  subject  to  that 
6th  section,  and  to  override  the  exception  or  non- 
incorporation  of  sect.  151  of  the  Public  Health  Act 
in  the  Bath  Act,  the  intention  being  that  all  the 
provisions  of  that  Act  should  be  subject  to  any 
public  Act  passed  hereafter  affecting  the  same 
subject-matter.  Again,  by  sect.  4  of  the  Local 
Groverment  Act,  that  Act  is  to  be  "  construed 
together  with  and  be  deemed  to  form  part  of  the 
Public  Health  Act,"  so  that  the  words  "  under  and 
for  the  purposes  of  this  Act "  in  sect.  151  of  the 
Public  Health  Act  may  be  read  as  if  they  were  in 
the  Local  Government  Act ;  and,  further,  sect,  i 
enacts  that  "  the  provisions  of  each  of  the  said  Acts 
shall,  as  far  as  may  be  consistent  with  the  pro- 
visions in  this  Act  (Local  Government  Act)  re- 
spectively be  applicable  to  all  matters  and  things 
arising  under  the  other  Act."  Now  the  provisions 
of  sect.  151  of  the  Public  Health  Act  are  consistent 
with  those  of  the  Local  Government  Act,  and 
should  take  effect  and  be  applicfible  wherever  the 
latter  Act  is  applicable.  The  Crown  will  rely  pro- 
bably on  the  proviso  at  the  end  of  sect.  5  of  the 
Local  Government  Act  1858,  that  "  nothing  in  this 
Act  shall  affect  the  qualification,  &e.  ...  or  any 
power,  right,  privilege,  or  liability  of  any  boara, 
&c.,  exercising  power  of  the  Public  Health  Act 
1848,  or  of  any  town  council  or  local  board  of 
health  under  or  by  virtue  of  any  general  or  local 
Act  of  Parliament  other  than  the  said  Public 
Health  Act."  It  will  be  contended,  contra,  pro- 
bably that  that  leaves  the  Bath  people  just  where 
they  were ;  but  I  submit  that  it  does  not  prevent 
the  application  of  the  wide  words  of  sect.  6, 
nor  IS  a  liability  to  stamp  duty  a  lia- 
bility created  by  any  local  Act;  but,  if  created 
at  afl,  by  the  original  Stamp  Act.  Moreover,  the 
words  at  the  end  of  that'  proviso  must  be  taken  to 
apply  to  general  Acts  having  reference  to  the  same 
subject  matter.  [Martin,  B. — It  is  not  a  liability 
at  all  within  the  meaning  of  this  5th  section.] 
Then,  if  that  be  so,,  sect.  5  does  not  touch  the 
appellants.  The  Crown  will  also  probably  rely  on 
sect.  29  of  the  Local  Government  Act  (1858) 
Amendment  Act  1861  (24  &  25  Vict.  c.  61),  but 
the  provision  in  sect.  6  of  the  Local  Government 
Acts  1858  is  not  "  opposed  to  or  restrictive  of  the 
provisions  "  of  the  Local  Act,  and  certainly  not  so 
when  sect.  85  of  the  Bath  Act  is  taken  into  con- 
sideration. 

Cronmton  HtUton  (with  him  were  the  Attorney- 
OeneraC  (Sir  R.  P.  ColUer,  Q.C.),  and  the  Solicitor- 
Qenercd  (Sir  J.  B.  Coleridge,  Q.C.),  for  the  Crown, 
contra. — [Brahwell,  B. — uo  you  argue  this  case 
as  upon  the  special  liability  of  Bath  PJ  Yes.  There 
has  been  no  decision  that  sect.  151  of  the  Public 
Health  Act  would  not  apply  to  a  conveyance  of 
land  to  a  local  board,  and  tne  practice  of  Somerset 
House,  as  a  general  rule,  has  been,  whether  rightly 
or  wrongly,  to  treat  such  conveyances  as  exempt 
from  duty,  where  the  deed  has  been  executed  by 
the  local  board.  That  practice,  however,  would 
not  exclude  the  Crown  from  now  arguing  that  this 
ISlst  section  would  not  apply  to  a  conveyance  of 
land,  and  showing  that  the  practice  of  the  commis- 
sioners had  been  mistaken  hitherto  from  1848. 
The  present  is  the  first  case  of  such  a  special 
exception  of  sect.  151,  and  it  ia  contended  that 
that  exception  is  still  operative,  and  that  there  is 
nothing  in  any  of  the  subsequent  general  Acts  which 
can  at  all  take  away  the  effect  o?  it.  The  general 
principle  is  that,  wuere  a  certain  body,  in  order  ta 
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bring  themselyes  within  a  public  Act,  reqnire  to 
have  a  private  Act,  and  that  private  Act  coutains 
an  expresB  exemption  from  a  particular  portion  of 
the  Greneral  Public  Act,  no  intention  or  implica- 
tion can  be  drawn  from  a  subsequent  general  Act 
to  show  a  repeal  of  that  exemption.  Taken  by 
itself  this  deed  would  of  course  be  liable,  as  a  con- 
veyance, to  an  a<i  valorem  stamp  duty,  and  its 
exemption  rests  entirely  on  this  151iit  section  of 
the  Act  of  1848.  But  that  Act  is  ahsohitehj  ex- 
cluded and  taken  oxd  of  the  'private  Act,  and  it  is 
just  as  if  that  section  had  never  been  enacted  at 
all,  because  it  is  entirely  on  their  private  Act  that 
the  corporation  found  their  right  to  take  this  land. 
[BaAirwELL,  B.^ — Is  that  so  P  I  cannot  make  out 
that  under  their  Act  of  1851  they  would  have  had  a 
right  to  take  this  land  for  this  purpose.  Cleasbt, 
B. — ^They  have  taken  it  under  the  other  Act,  the 
Local  Government  Act  of  1868.]  That  may  be  so, 
but  the  private  Act  of  1851  is  the  charter  of  the 
corporation,  the  -source  and  fountain,  as  it  were, 
from  which  all  their  powers  proceed,  and  all  sub- 
sequent general  Acts  must  be  read  with  reference 
to  it,  and  no  general  sections  in  any  subsequent 
Act  con  be  read,  by  implication  or  general  words, 
to  repeal  a  particular  enactment,  such  as  this  19th 
section,  which  deprives  them  of  the  exemption  in 
sect.  151  of  the  Act  of  1848,  which,  accordiuK  to 
the  argument  on  the  other  side,  they  would  other- 
wise he  entitled  to.  It  is  not  indeed  contended  by 
the  appellants  that  the  Local  Government  Act 
1858  expressly  repeals  this  19th  section,  but  it  is 
suggested  that  it  is  done  by  some  of  the  early 
sections  of  that  Act  ;  but  it  is  plain  from 
the  words  of  the  4th  section  that  the  Local 
Crovemment  Act  is  to  be  read  with  the  Pnblic 
Health  Act,  which  is  the  basis  of  all  this  legis- 
lation, and  not  that  the  Public  Health  Act  is  to 
be  brought  down  to,  and  read  with  the  Local  Go- 
vernment Act.  Sect.  29  of  the  Local  Government 
Act  (1858)  Amendment  Act  1861,  referred  to  by  my 
friend,  clearly  shows  that  his  argument  is  wrong, 
and  is,  in  fact,  if  such  were  necessary,  a  legislative 
declaration  that  any  provisions  of  subsequent  gene- 
ral Acts,  which  might  have  the  effect  of  qualifying 
or  repealing  this  particular  exception,  shall  be  of  no 
force  whatever,  for  that  purpose.  As  to  the  point 
whether  this  is  a  deed  withm  sect.  151,  the  words 
of  that  section  are  certainly  very  general,  and, 
considering  the  past  practice  of  the  commissioners, 
with  regard  to  the  question,  and  reljring  most 
strongly  on  the  other  point,  I  will  not  at  present 
argue  tne  question  whether  this  deed  comes  within 
that  section. 

Murch,  in  reply,  relied  strongly  on  sect.  86  of 
the  City  of  Bath  Act  1851,  as  removing  any 
repugnancy  or  inconsistency  arising  from  sect,  29 
of  24  &  25  Yict.  c.  61,  and  urged  tnat  there  was 
nothing  to  deprive  sect.  6  of  the  Local  Government 
Act  1868  of  its  effect  to  extend  the  provisions  of 
the  Pnblic  Health  Act  to  all  matters  which  local 
boards  had  to  deal  with,  and  which,  in  this  case,  the 
appellants  dealt  with  "  under  "  the  Local  Govern- 
ment Act  1858 ;  at  any  rate,  if  there  was  a  doubt, 
the  court,  in  the  case  of  the  imposition  of  a  tax, 
would  decide  in  favour  of  the  subject. 

Kellt,  C.  B. — There  is  a  good  deal  of  perplexity 
and  complexity  about  this  case,  in  consequence  of 
the  numerous  Acts  of  Parliament,  containing 
provisions  bearing  ui>on  the  particular  point  which 
is  before  us ;  but,  upon  carefully  considering  those 
teveni  Acts  of  Parliament  in  the  order  en  their 


dates,  and  with  reference  to  the  different  periods 
of  time  at  which  they  have  come  into  operation,  it 
appears  to  me  that  this  deed  is  exempt  from  stamp 
duty.  The  appellants  bear  two  different  characters, 
and  occupy  two  different  positions  in  the  city  of 
Bath.  They  are  the  local  Doard  of  health,  and  also 
the  board,  by  wluitever  title  it  may  be  called  or 
described,  for  the  local  government  of  the  city  of 
Bath.  Looking  at  the  course  and  order  of  legisla- 
tion it  appears  to  be  this :  That  by  the  Act  of  1848 
(11  &  12  Vict.  c.  63),  local  boards  of  health  were 
established,  and  were  under  the  ISlst  section  of 
that  Act  exempted  from  stamp  duty  in  re- 
spect of  the  different  instruments  enumerated 
in  that  section.  Thus  things  continued  until 
the  Tear  1851,  when  the  city  of  Bath  Act 
(14  a  16  Vict.  c.  civ.)  was  passed,  which 
received  the  Boyal  assent  on  the  24th  of  July, 
1851,  and  that  Act  incorporated,  to  some  extent 
and  for  certain  purposes,  the  Public  Health  Act 
of  1848;  yet  nevertheless,  by  the  19th  section 
clearly,  and  in  express  terms,  excluding  from  such 
incorporation  the  15l8t  section  of  the  Public 
Health  Act  of  1848.  Consequently,  the  operation 
of  the  two  Acts,  taken  together,  clearly  andundeni- 
ably  is  that,  the  local  board  of  Bath  was  not,  at 
that  time,  exempted  from  stamp  duty  with  relation 
to  these  specified  matters.  But  then  that  very 
Act,  which  thus  excludes  the  City  of  Bath  from 
that  exemption,  contains  a  clause  (the  85th  section) 
which  is  in  these  terms,  "  That  this  Act  shall  be 
subject  to  the  provisions  of  any  Act  for  amending 
or  extending  the  Public  Healtn  Act  1848,  passed 
in  the  present  or  any  future  sessions  of  Parlia- 
ment." Then  comes  the  Local  Government  Act 
1858  (21  &  22  Vict.  c.  98),  and  the  question  is 
what  is  the  operation  of  that  Act  upon  the 
matter  now  before  the  Court?  We  find  in 
the  4<th  section  that  there  is  this  provision 
"This  Act  shall  be  construed  together  with 
and  be  deemed  to  form  part  of  the  Public 
Health  Act  1848."  Now,  if  this  Act  of  1858 
forms  part  of  the  Act  of  1848,  the  Act  of  1848 
forms  part  of  this  Act  of  1858,  and  they  must  be 
read  as  one  Act  of  Parliament,  and  one  only,  that 
passed  on  the  2nd  Aug.  1858.  Therefore  here  will 
oe  an  Act  of  ParUament  of  the  2nd  Aug.  1858, 
including  within  it  and  containing  this  1 51  st  section, 
the  exemption  section  of  the  Act  of  1848,  and  the 
question  is  whether  that  does  not  of  itself,  without 
anything  more,  override  the  exclusion  of  that  ex- 
emption in  the  19th  section  of  the  Bath  Local  Act 
of  1861,  and  apply  that  exemption  to  the  local 
board  of  health,  which  comes  within  the  provisions 
or  the  operation  of  this  Act  of  1868,  for  the  local 
government  of  the  city  and  borough  of  Bath.  I 
think  that  it  does.  But  the  language  of  the 
4th  section  goes  farther,  and  says :  "Words  used 
in  this  Act  shall  be  interpreted  in  the  sense 
assigned  to  them  in  the  said  Public  Health 
Act.  Bye-laws  framed  under  this  Act  shall 
be  subject  to  confirmation,  enforced,  and  dealt 
with  in  all  other  respects  as  bye-laws  under  the 
said  Public  Health  Act,"  and  then  follows  these 
remarkably  effective  words :  "  The  provisions 
of  each  of  the  said  Acts  shall,  so  fiur  as  may  be 
consistent  with  the  provisions  of  this  Act,  respec- 
tively be  applicable  to  all  matters  and  things 
arisini;  under  the  other  Act."  Then  here  we 
have  it,  in  express  terms,  enacted  l^  the  Leffiala- 
ture,  that  this  161st  section  shall  be,  and  torm 
part  of,  this  latter  Act  of  the  2nd  Aug.  1858. 
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What  then  is  the  operation  of  all  these  varioas 
enactments  on  the  question  now  before  ua  ? 
When  we  look  at  the  section  in  question,  sect.  161 
of  the  Public  Health  Act  1848,  the  exemption  is 
to  apply  to  deeds,  and  so  forth,  "  made  or  executed 
by  the  said  general  or  local  board,  or  any  officer  or 
eerrant  under  or  for  the  purposes  of  this  Act."  We 
come  now  to  the  case  of  the  instrument  in  ques- 
tion. Is  it  on  instrament  "  made  or  execnted  under 
or  for  the  purposes  of"  this  Act  of  1858  P  When 
we  look  at  the  Local  Qovemment  Supplemental 
Act  1869  (No.  2)  (the  32  <fc  33  Vict.  o.  civ.),  we  find 
that  it  is  clearly  and  distinctly  made  to  appear 
that  this  purchase  was  made  under,  and  for  the 
porposes  of  the  Act  of  1858,and  that  it  was  preceded 
bj  all  the  stepm  necessary  to  be  taken  m  order 
(0 clothe  the  transaction  with  the  protection,  and 
the  character,  of  a  transaction  under  that  Act  and 
ander  the  Lands  Clauses  Consolidation  Act  1845, 
which  is  incorporated  therewith.  Under  these  oir- 
comstances,  it  appears  to  me  (though  it  may  not 
be  absolutely  clear  and  free  from  doubt) ,  that  this 
transaction  having  taken  place  under  the  Act  of 
1858,  which  Act  contains  the  exemption  clause  of 
the  Act  of  1848,  by  the  operation  of  sect.  4  this 
deed  does  come  within  that  exemption  clause,  and 
consequently  that  the  appellants  are  entitled  to 
be  exempted  from  the  stamp  duty.  Though  it 
may  not  be  perfectly  clear,  on  account  of  the 
complicated  provisions  to  be  found  in  succession 
in  these  several  Acts  of  Parliament,  yet,  where  the 
question  is  whether  a  tax  should  or  should  not  be 
levied  upon  the  subject,  I  always  feel  inclined  to 
pnmoonne  judgment  in  favour  of  the  subject  and 
against  the  Crown,  though  I  really  do  not  myself 
tlunk  that  there  is  any  such  doubt  in  the  present 
case  as  to  impose  upon  me  the  necessity  of  acting 
otherwise.  Under  these  circumstances  the  appeal 
must  be  allowed. 

MiKTUf ,  B. — I  do  not  see  my  way  quite  so  clear 
as  the  Lord  Chief  Baron  does,  out,  nevertheless,  I 
do  not  at  all  mean  to  differ  from  him.  My  own 
impression  rather  was  that  that  exception  in 
the  19th  section  of  the  Local  Act  of  1851,  in  &ct 
enacted  that,  in  all  procedings  with  regard  to  this 
hlcal  board  of  health,  the  corporation  of  Bath 
should  be  in  the  same  condition  as  the  rest  of  Her 
Mqesty's  subjects  with  respect  to  stamp  duty. 
However,  I  concur  in  thinking  that  the  appeal 
shonld  be  allowed. 

Brakwell,  B. — I  think  that  this  appeal  should 
be  ^owed.  I  think  that  one  may  collect  from  the 
case  that  this  property  was  taken  by  the  board  for 
the  purposes  of  their  public  duties,  and  under  the 
authority  of  the  21  *  22  Vict.  c.  98,  as  put  into 
force  by  the  particular  statute  of  1869.  Now,  as 
regards  the  Local  Government  Act  (21  &  22  Vict. 
c.  VS),  iks  my  Lord  has  said,  we  are  to  read  it  as 
though  the  PnbUc  Health  Act  of  1848  were 
a  port  of  it.  If  we  do  so  it  is  quite  clear  that 
th^  151st  section  would  be  in  the  21  &  22  Vict. 
Let  us  sup]K)se,  then,  that  it  is  there.  Then  here 
are  premises  which  are  taken  under  the  authority 
and  for  the  purposes  of  that  Act,  the  conveyance 
rf  which  would  have  been  exempt  from  stamp 
duty  if  they  had  been  taken  under  the  authority  of 
tha  Public  Health  Act,  and  for  the  purposes  of 
that  Act,  as  they  are  under  this  Act,  which  in 
effect  inclndes  that  151st  section  within  it.  But 
dial  H  is  Batd  that  there  is  a  previous  private  Act 
of  Fariiamentfaa  we  may  call  it),  that  is  to  sav, 
4e  Aet  of  18S1,  applicable  to  the  city  of  Batn, 


which  says  that  sect.  151  of  the  Public  Health  Act 
of  1848  shall  not  be  a  portion  of  that  private  Act 
of  1851,  though  certain  other  sections  are  said  to 
be  so.  What  then  is  the  consequence  P  Does 
that  affect  the  subsequent  general  Act  conferring 
upon  the  ^me  body,  which  existed  under  the 
private  Act  of  1851,  certain  additional  duties  and 
powers,  or  does  it  merely  continue  to  affect  that 
same  body  in  so  far  as  it  is  exercising  the 
powers  and  performing  the  duties  which  it 
nad  imposed  upon  it  under  the  local  Act  of  1851  ? 
It  seems  to  me,  in  all  reason,  that  it  continues 
applicable  to  that  which  the  board  shall  do  under  the 
Act  of  1851,  their  private  Act,  and  not  to  that 
which  they  shall  do  under  the  powers  and  in  per- 
formance of  the  duties  imposed  upon  them  by  the 
Gleneral  Act  of  21  &  22  Vict.  I  cannot  see  why 
it  should  be  otherwise.  I  cannot  see  why  the  city 
of  Bath  should  be  more  liable  to  pay  stamp  dnt^ 
upon  conveyances  to  it  for  the  purposes  of  an  Act 
01  Parliament  which  is  appUcable  to  the  whole  of 
the  country,  than  any  other  place  in  the_  country. 
It  seems  to  me  that  it  would  be  an  Itgustice  to 
them  if  it  were  otherwise,  and  I  can  see  no  reason 
for  construing  the  statutes  in  such  a  way  as  to 
inflict  an  injustice  upon  them.  If  it  should  be 
said,  "  Well,  but  it  was  so  with  reference  to  Bath 
under  their  private  Act  of  1851,"  the  reason  of 
that  seems  to  me  to  be  obvious,  and  the  answer  is, 
that  that  was  a  particular  Act  which  they  got  for 
particular  purposes.  It  was  an  Act  for  the  im- 
provement of  the  city  and  borough  of  Bath, 
and  for  that  improvement  it  incorporated  cer- 
tain clauses  of  tne  Public  Health  Act  of  1848. 
But  it  was  also  an  Act  for  the  regrulation  of 
markets,  and  for  supplying  the  city  of  Bath  with 
water,  Ac.  Why  tiien  the  corporation  of  Bath 
having,  for  their  own  profit,  and  the  profits  of  the 
ratepayers  of  that  particular  place,  made  a  lease 
of  their  tolls  in  the  markets,  shonld  be  exempt 
from  duty,  I  can  see  no  reason,  and  consequently 
I  can  well  understand  why  the  Legislature  said 
that  sect.  151  of  the  PubUc  Health  Act  of  1848 
should  not  apply  to  this  private  Act  of  the  city  of 
Bath.  Whatever  the  corporation  may  do  under 
the  powers  and  authorities  of  their  private  Act  of 
1851  is  as  subject  to  duty  as  though  sect.  151  of 
the  Public  Health  Act  of  1848  had  never  been 
passed,  but  whatever  they  do  under  the  powers 
and  authorities  of  the  Act  of  1868  (21  &  22  Vict, 
c.  98),  the  Local  Gkivemment  Act,  they  do,  and 
ought  to  do,  as  free  from  stamp  duty  as 
any  other  corporation  or  body,  carrying  into 
effect  the  powers  and  objects  of  that  Act, 
would  do.  I  think  that  on  that  ground  this  appeal 
should  be  allowed,  always,  however,  with  this 
reservation.  I  must  not  be  understood  as  express- 
ing an  opinion  that  this  case  is  within  sect.  151  of 
the  Public  Health  Act  of  1848,  even  if  it  had 
occurred  in  any  other  place  than  Bath;  but,  as  the 
Crown  does  not  ask  for  judgment  upon  the  ground 
that  this  is  not  a  deed  within  sect.  151,  I  do  not 
give  it  to  them.  On  the  other  point  I  think  the 
appellants  are  right,  and,  consequently,  that  the 
appeal  should  be  allowed. 

Clkasbt,  B. — I  am  of  the  same  opinion.  The 
Citjr  of  Bath  Act  of  1851  introduces,  by  its  19th 
section,  the  Public  Health  Act  of  1848,  but  it  in- 
troduces it  with  (I  may  call  it)  a  certain  exemption, 
it  takes  something  out  of  it.  But  then  we  have  in 
that  Act  of  Parliament  (the  City  of  Bath  Act)  the 
85th  section,  and  that  section  enacta/thiUi  "  thuii 
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Act  shall  be  subject  to  the  provisions  of  anv  Act 
for  amending  or  extending  the  Public  Healtn  Act 
1848,  lAssed  in  the  present  or  anj  future  session 
of  Parliament."  Therefore,  if  an  Act  of  Parliament 
had  passed  in  that,  or  any  subsequent  session, 
enacting  that  all  the  clauses  of  the  Fablic  Health 
Act  1848,  including  the  151st  section,  or  that  all 
the  clauses,  should  be  applicable  to  local  boards, 
then  we  should  have  found  this  85th  section  acted 
upon  and  carried  into  effect.  There  is  an  enact- 
ment to  that  effect  in  the  Local  Giovemment  Act 
of  1858.  I  do  not  propose  to  add  anything  to 
what  my  Lord  and  my  learned  brethren  have  said 
upon  that  subject,  because  I  agree  with  what  I  hare 
said,  and  I  am  satisfied  with  the  reasons  which 
they  have  given ;  but  it  does  appear  that,  after- 
wams,  considerable  doubts  arose  as  to  how  far 
local  boards  of  health,  acting  under  local  Acts, 
were  controlled  by  the  Greneral  Local  Government 
Act.  That  appears  by  the  Act  of  the  24  &  25  Vict. 
c.  61,  and  sect  29  is  found  in  that  Act  for  the 
purpose  of  removing  those  doubts.  I  think  it 
18  tolerably  clear  that,  but  for  the  words  at 
the  end  ol  thiit  section,  the  effect  of  the  29th 
section  of  the  Act  would  have  been  to  have 
made  the  Local  Government  Act  1858  apply 
to  all  the  local  boards.  There  is  certainly  tliis 
exception,  which  has  been  referred  to  by  the 
learned  counsel  for  the  Crown,  and,  if  that  appUed, 
I  think  it  would  carry  him  to  the  conclusion  to 
which  he  asked  the  court  to  come ;  but  I  do  not 
think  that  it  does  apply.  I  think,  if  we  look  at 
what  the  effect  of  that  exception  is,  that  it  comes 
to  this :  if  there  had  been  in  the  Local  Act  a  pro- 
vision that  a  particular  building  should  not  be 
improved  or  touched,  and  then  there  had  been  in 
the  General  Local  Government  Act  a  provision 
that  all  buildings  might  be  taken,  then  the  pro- 
vision in  the  Local  Act  would  have  prevailed  over 
the  provision  in  the  General  Act,  for  this  reason, 
that  "provisions  of  general  Acta  opposed  to  or 
restrictive  of  the  provision,  whether  adopted  or 
original,  of  any  Lo(»l  Acts  shall  be  of  no  force  in  the 
district"  (these  are  the  words  made  use  of)  "  for 
which  the  Local  Act  was  passed."  That  shows 
that  the  provisions  referred  to  are  provisions 
applicable  to  the  particular  district,  and  I  do  not 
think  that  that  qualification  of  the  Act  of  Parlia- 
ment prevents  the  General  Local  Government  Act 
from  applying ;  but  that  section  has  the  effect  of 
removmg  the  doubt,  if  any  exists,  as  to  the 
General  Act  overriding  in  this  case  the  local  Act. 
Judgment  for  tlte  wpneUanU. 

Attorneys  for  the  appellants,  Boomton  and 
Oeare,  67,  Linooln*s-inn-nelds,  W.C.,  agents  for 
Moger,  Bath. 

Attorney  for  the  commissioners.  The  Solicitor  of 
IiUaiui  Beventte,  Somerset  House,  W.C. 


cotr&T  OF  JLDvaMAvrr. 

Beported  by  J.  F.  AaFOiALL,  Eiq.,  Bsrri(tar«t-Iiaw. 
May  17  amd  June  6. 

The   WlLHELM   SOHMIDT. 

Damage  to  cargo — ■Outbreak  of  war — Beatonable 
deLay — Lomj  governing  contract — Right  of  atsig- 
nee  to  sue — Bills  of  Ladmg  Act — Admiralty  Court 
Act. 

I%e  matter  of  a  North  Oerman  ship,  lying  at  Con- 
ttantinople,  entered  into  a  charter  party  with 
North  Oerman  siibjeott,  there  resident,  to  carry  a 


cargo  to  a  port  in  (lie  United  Kingdom  or  on  the 
continent,  to  be  delivered  to  English  consignees. 
The  charter  party  and  tlie  bill  of  lading  given 
under  it  were  in  the  English  language,  and  u  was 
stipulcUed  that  the  ship  sluntld  oaU  at  one  of  three 
pvrts  of  the  United  Kingdom  for  orders.     The 
ship  duty  called  at  F.,  and  was  ordered  to  proceed 
to  an  English  port  to  discharge. 
Held  thai,  as  the  intention  of  the  parties  as  to  wluU 
law  should  govern,  wcu  to  be  gathered  from  the 
eircumsta/iiees  of  the  case,  ana,  as  the  giving  of 
the  orders  fixed  Die  seat  of  (he  contract  in  Mng- 
loAid,  the  law  of  England  applied. 
War  then  existed  between  France  a/nd  Germany.  The 
master  sailed  from  F.,  as  wdered,  but,  through  a 
reasonable  fear  of  capture,  put    into  D.      Hie 
ship  remained  at  D.  for  two  months,  waiting 
for  a  steam  tug,  which  was  considersd  necessary 
by   the  charterers'  agents  to  a/void  capture,   the 
master  expressing  himself  ready  to  sail  with  the 
first  fair  unnd.     Tlie  ship  was  then  sent  forward 
by  steam  power,  at  the  cliarterers'  agents'  expeiute. 
The  cargo  was  damaged  and  the  plaintiffs  lost 
profits  by  the  delay. 
HeiA,  that  the  master  was  justified  in  putting  into 
and  remaining  in  port,  and  that  the  shipowners 
were  not  liable  for  toe  damage  caused  by  the  delay. 
Whilst  the  ship  wcu  yet  to  arrive,  the  cliarterers' 
agents  {the  consignees  of  cargo)  appropricUed  the 
cargo  and  endorsed  the  biU  of  lading,  through 
other  persons,  to  the  plaintiffs.     The  plaintiffs  sus- 
taitied  no  loss  by  deterioration,  for,  under  the  con- 
trcKt  qf  sale,  tliey  paid  for  the  cargo  after  deduc- 
tions settled  by  arbitration,  for  the  damage  done 
to  it. 
Held,  that  the  plaintiffs  were  entitled  to  sue  under  the 
Bills  of  Lading  Act  and  Admiralty   CouH  Act 
1861,  and  perhaps  even  as  trustees  for  tlie  con- 
signees. 
This  was  a  cause  instituted  under  the  6th  section 
of  the  Admiralty  Court  Act  1861,  ■  on  behalf  of 
Messrs.  Barber,  Roper,  and  Co.,  of  Lowestoft,  in 
the  county  of  Suffolk,  merchants,  the  owners  of  a 
cargo  loaded  on  board  the  vessel  WWieihn  Schmidt, 
ana  against  her  owners  interveninK,  to  recover 
damages  consequent  on  the  non-deuvery  of  the 
said  cargo  within  reasonable  time,  the  deterioration 
caused  to  the  cargo  by  delay,  and  the  haviiutto 
procure  other  cargoes  to  supply  its  place.     The 
Wilhelm  ScJimidt  at  the  time  of  the  institution  of 
the  suit  was  a  German  vessel  belonging  to  the 
port  of  Rostock,  in  the  Grand  Duchy  of  Mecklen- 
burg Schwerin,  and  was  sailing  under  the  flag  of 
the  North  German  Confederation,  and  her  owners 
were  subjects  of  the  said  confederation.    In  the 
month  of  March  1870,  the  ship  was  lying  at  Con- 
stantinople, and  on  21st  March,  a  charter  party  was 
there  entered  into  between  her  master  and  Messrs. 
Schjott  and  Beppen,  merchants,  resident  at  Con- 
stantinople, but  subjects  of  the  North  German 
Confederation.     By  such  charter  party,  which  was 
in  the  English  lauguage,  the  Wilhelm  Schmidt  was 
to  proceed  to  a  safe  port  in  the  sea  of  Azov,  as 
ordered  at  Berdianski,  and  there  load  a  full  and 
complete   cargo  of  goods    at  the  option  of  the 
freighter,  and  proceed  therewith  to  a  safe  port  in 
the  United  Kingdom  or  the  continent,  calling  afe 
Cork,  Falmouth,  or  Plymouth  for  orders,  which 
were  to  be  given  by  return  of  post  in  reply  to  the 
master's  letter  to  the  charterers'  agents  in  London, 
and  deliver  the  said  carKO  on  being  pckid  frei^t  at 
rates  therein  mentionM^^g"t^  act  dT  God,  the 
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Queen's  enemies,  restraint  of  princes  and  rulers, 
md  all  and  erery  other  dangers  and  accidents  of 
the!»ea«,  rivers,  and  navigation  of  what  nature  and 
kind  soever,  during  the  said  voyage,  always 
mutually  excepted."  In  pursuance  of  the  said 
charter  party,  and  in  accordance  with  the  char- 
terers' orders,  the  ship  proceeded  to  Yeisk,  and 
the  said  Messrs.  Schjott  and  Beppen  caused  to  be 
shipped  on  board,  by  one  D.  A.  Negroponte,  a 
cargo  of  linseed,  and  the  master  of  the  Wilhelm 
Schmidt  signed  and  delivered  a  bill  of  lading  in 
the  English  language,  in  the  following  terms. 

Shipped  in  good  order  and  oonditioD  bv  D.  A.  Negro- 
ponte in  and  npon  the  good  ship  called  the  TTtUMint 
Schmidt,  Captain  Ft.  ZepUen,  now  riding  at  anchor  in 
Teisk,  and  bound  for  Cork,  Falmonth,  or  Plvmonth,  for 
otden  as  per  charter  party.  Unseed  in  balk,  say  two 
thousand  five  hondred  and  nfty-two  tsoetverts  at  10{. 
each. 

Mate  for  dunnage — 1000  being  marked  and  numbered 
M  in  the  margin^  and  are  to  be  delivered  in  the  like  good 
order  and  condition  at  a  safe  port  of  the  United  King- 
dom or  on  the  continent  (the  act  of  Ood,  the  Qaeen  s 
enemies,  fire,  and  all  and  every  other  dangers  and  acoi- 
denta  of  the  seas,  rivers,  and  navigation  of  whatever  khid 
soever  excepted)  nnto  Messrs.  Melas,  Brothers,  of  liOn- 
don,   or  to    their   assigns,  {taying   freight  for  the   said 
goods,   and  all  other  conditions  as  per  charter  party, 
dated  Constantinople,  March  21,  1870,  with  primage  and 
average  aoonstomed.    In  witness  whereof  the  master  or 
Doner  of  the  said  ship  hath  affirmed  to  three  bills  of 
la<fing,  all  of  Uns  tenor  and  date,  one  of  which  bills 
bang  aooomplished,  the  other  two  to  stand  void. 
FasD.  Zbplibn, 
p.  d.  a.  nsobopoktb, 
8.  Palafbd. 
Dated  in  Teiak,  2^4.  May.  1870. 
Laying  days  consumed  in  loading  cargo,  twenty. 

On  14th  May  1870  the  ship  sailed  from  Yeisk 
with  the  said  cargo  on  board,  and  arrived  at  Fal- 
mouth on  7  th  Sept.  1870,  and  the  master  at  once 
wrote  to  Messrs.  Melas,  Bros.,  the  consignees  and 
chartertrs'  agents.  On  the  10th  Sept.  1870  the 
master  received  orders  from  Me-^srs.  Melas,  Bros., 
to  proceed  to  Ipswich,  and  there  deliver  to  the 
plaintiffs.  Messrs.  Melas,  Bros.,  whilst  the  cargo 
was  yet  to  arrive  and  whilst  the  ship  was  on  her 
voyage,  sold  the  cargo  to  Messrs.  Edwards,  Easttr, 
and  Co.,  who  were  the  plaintiffs'  brokers  m 
London,  for  and  on  behalf  of  the  plaintiffs.  The 
captain  had  no  knowledge  of  such  sale,  and  re- 
ceived his  orders  from  Melaa,  Bros,  and  their 
agents  at  Falmouth.  At  the  time  of  the  arrival  of 
we  ship  at  Falmouth  war  had  broken  out  between 
France  and  Germany,  and  it  continued  to  exist 
until  after  the  delivery  of  the  cargo  to  the  plain- 
tiffi.  When  the  ship  arrived  at  Falmouth  her 
bottom  was  very  foul ;  and  her  master,  thinking 
it  deoeesary  in  order  to  diminish  the  risk  of  cap- 
tare,  proceeded  to  have  it  cleaned.  This  and  light 
and  njofavonrable  winds  kept  the  ship  at  Falmouth 
until  12th  Oct.  1870.  The  winds  were  easterly 
and  very  light  until  that  date ;  and  the  master  said 
that  he  had  not  a  fair  chance  of  slipping  through 
the  French  cmisers,  of  which  there  were  many 
ahont  the  Channel,  without  a  strong  wind  from 
the  westward.  On  26th .  Sept.  the  t^nts  of 
Melas,  Bros.,  at  Falmouth,  asked  the  captain 
to  accept  orderd  to  go  to  Lowestoft  instead 
of  Ipswicb,  and  he  consented.  On  r2th  Oct. 
there  was  a  strong  S.W.  gale,  and  the  captain 
woold  have  started,  but  he  could  not  get  a  pUot ; 
bat  on  13th  Oct.  he  sailed,  being  towed  ont  by  two 
togs.  The  wind  lasted  favourable  nntil  that 
evaning,  when  it  cb&ng^  and  fell  to  nearly  a  calm, 


and  when  off  Dartmouth  the  master  saw  two  men- 
of-war,  which  he  feared  were  French  cruisers,  and 
he  stood  in  for  Dartmouth,  into  which  port  he  put 
the  next  day.  It  was  proved  that  these  were  French 
cmisers  in  the  Channel  trying  to  capture  German 
ships.  Whilst  at  Dartmouth  the  master  was  in  con- 
stant communication  with  Mr.  Kingston,  the  agent 
of  Melas  Brothers  there,  who  was  also  Grerman  consul. 
He  warned  the  master  of  the  French  cruisers  being 
on  the  route  the  master  would  have  to  take.  On 
Oct.  22nd  the  agent  of  Melas  Brothers  asked  the 
master  to  pay  a  sum  of  money  towards  the  ex- 
penses of  a  tug  to  tow  the  ship  to  Lowestoft,  and 
the  master  on  obtaining  his  owner's  consent, 
offerred  to  pay  20J.,  but  this  was  considered  too 
small  a  sum  by  Melas  Brothers.  A  tug  was  not 
procured  owing  to  a, tug  company,  through  fear 
of  capture,  refhsing  to  carry  ont  a  contract  they 
had  made  to  tow  the  ship.  The  master  did  all  he 
could  to  obtain  a  tug.  On  the  Ist  Nov.  the  captain 
promised  to  sail  with  the  first  fair  wind,  and 
repeated  his  promise  on  Nov.  17th,  when  he  said 
he  would  go  whenever  he  had  a  good  chance  to 
get  through  the  cruisers,  but  that  he  had  a  dif- 
rerence  with  his  crew ;  and  at  the  end  of  Nov.  the 
master  declared  he  would  go  under  canvas,  and 
thereupon  Messrs.  Melas  Brothers  on  Dec.  2nd 
intimated  that  they  would  provide  a  tug  at  their 
own  expense. 

The  ship  was  towed  oat  of  Dartmouth  on  the 
10th  Dec.,  and  arrived  at  Lowestoft  14th  Dec.  The 
master  acknowledged  that  he  would  not  have  put 
into  and  delayed  at  Dartmouth,  and  would  have 
sailed  for  Lowestoft  direct,  if  it  had  not  been  for 
fear  of  capture.  The  discharge  of  cargo  did  not 
commence  until  22nd  Deo.,  and  when  the  cargo 
was  examined  it  was  found  to  be  damaged  by  heat- 
ing caused  by  the  lon^  detention  in  the  ship's 
hold.  The  plaintiffs  paid  Messrs.  Melas  Brothers 
the  full  price  of  the  cargo  less  certain  deductions 
for  deterioration  which  were  settled  by  arbitration 
in  accordance  with  the  contract  of  sale.  The  cargo 
had  been  examined  at  Dartmouth,  and  found  to  be 
slightly  heated,  and  the  master  did  all  he  could  to 
prevent  further  mischief.. 

The  defendant's  answer  contained,  amongst 
others,  the  following  paragraphs : 

16.  By  the  law  of  Bostook  and  the  North  Gtorman  Con- 
federation the  master  of  the  WUhelm  Schmidt  was  en- 
titled to  keep  the  said  vessel  in  tiie  port  of  Falmouth  and 
in  Dartmouth  whilst  she  would  have  been  liable  to  risk 
of  capture  at  sea  by  reason  of  the  existence  of  the  said 
war,  and  by  snoh  law  the  master  of  the  Wilhelm  Schmidt 
whilst  the  said  war  and  liability  to  risk  of  capture  con- 
tinned  was  not  under  any  obligation  to  the  plaintiffs 
to  proceed  or  to  attempt  to  proceed  to  Ipswich  or 
Lowentof  t  with  the  yynhelm  Schmidt,  and  by  the  said  law 
the  master  of  the  said  vessel  had  not  been  guilty  of  any 
breach  of  contract  or  of  duty  with  or  to  the  plaintiffs  by 
remaining  in  Falmouth  or  patting  into  and  remaining  in 
Dartmonth  with  the  said  goods  on  board  the  said  ship 
under  the  circumstances. 

18.  If  the  said  cargo  was  not  delivered  in  like  order 
and  condition  as  when  it  was  shipped  on  board  the 
Wilhelm  Schmidt,  the  damage  and  deterioration  thereto 
was  caused  by  the  restrainto  of  prinoes  and  rulers  within 
the  tme  intent  and  meaning  of  the  said  oharter  party  and 
bill  of  lading,  and  by  ite  having  been  shipped  green  and 
in  an  unfit  condition  for  shipment,  and  by  the  natural 
condition  and  inherent  vices  of  the  said  cargo,  or  by 
some  or  one  of  such  causes. 

19.  The  damaged  and  deteriorated  condition  (if  any)  of 
the  said  cargo  was  occasioned  by  the  natural  condinon 
and  the  inherent  vices  of  the  said  cargo,  and  by  the  pro- 
longation of  the  voyage  owing  to  the  sud  war,  and 
liability  to  risk  of  capture,  and  by  the  k—  -*  ■"■ '"' 
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Confoderation  the  owners  of  the  WUhelm  Schmidt  are  not 
liable  to  the  plaintifls  in  respect  thereof. 

Mr.  Travers,  Vice-Consul  of  the  North  German 
Confederation,  and  a  German  advocate,  was  called, 
who  proved  the  existence  of  a  code  of  the  North 
Gterman  Confederation,  and  proved  a  translation 
by  Wendt  (Papers  on  Maritime  Legislation,  with 
a  translation  of  the  German  Mercantile  Law  re- 
lating to  Maritime  Commerce)  to  be  a  correct 
trandation.  He  gave  it  ae  hie  opinion  that  under 
that  code  a  master  is  not  responsible  for  any 
damage  resulting  from  delay  under  the  circum- 
stances of  this  case.  He  referred  to  Art.  636 
taken  with  Art.  631,  Art.  637,  605,  of  the  code. 
These  articles  of  the  North  German  code  and  all 
the  others  cited  in  the  argument  and  judgment 
will  be  found  set  out  in  tne  Patria,  ante  p.  849, 
except  the  following  articles. 

Art  607.  The  shipowner  is  answerable  for  any  damarn 
arisinfr  through  loss  of  or  injury  to  the  Koods,  from  the 
time  of  their  being  shipped  until  their  delivery,  unless  he 
can  prove  that  suoh  loss  or  injury  has  been  cansed  by  the 
act  of  Gtod  (vis  major)  or  by  the  natural  condition  of  the 
goodfl,  more  particularly  by  vice  propre,  by  diminution  in 
quantity,  by  ordinary  leakage,  &o.,  or  by  such  defeotive 
packing  as  oould  not  be  noticed  externally.  Loss  and 
injury  arising  from  a  defective  condition  of  the  vessel, 
wbioD,  in  spite  of  all  possible  caution,  oould  not  be 
discovered,  are  to  be  considered  as  loss  and  injury  by  the 
act  of  God. 

Art.  649.  The  act  of  handing  over  any  bill  of  lading 
isHued  to  order  to  the  party  thereby  becoming  authorised 
to  receive  the  goods,  has,  as  soon  as  such  goods  are  really 
shipped,  the  same  legal  consequence  with  respect  to  the 
acquisition  of  the  rignts  depending  on  the  delivery  of  the 
goods,  as  the  delivenr  of  the  goods  themselves. 

Art.  6S9.  Should  the  bill  of  lading  contain  the  clauses, 
"  free  from  breakage,"  or  "  free  from  leakage,"  or  "  free 
from  damage,"  or  any  other  addition  to  the  same  effect, 
the  shipowner  is  not  answerable  for  the  breakage  or  leak- 
age or  damage,  unless  it  can  be  proved  to  nave  been 
caused  by  the  fault  of  the  master  or  another  per<ion  by 
whom  the  shipowner  is  responsible. 

Benjavdn  (Cohen  with  him)  for  the  plaintiffs. — 
The  cargo  was  delivered  in  a  damaged  state,  caused 
by  heatine  arising  from  the  delay.  The  vessel 
aiTived  at  Fahnouth  on  7th  Sept.,  and  did  not  dis- 
charge her  cargo  for  four  months.  It  is  admitted 
that  the  master  did  not  proceed  for  fear  of  capture. 
[Sir  R.  PuiLLiMORK. — The  question  is,  whether  the 
existence  of  the  war  is  a  iustification  of  the  delay.] 
It  is  no  justification,  whether  the  case  is  to  bo 
governed  by  German  or  English  law.  By  all  laws 
written  agreements  bind  as  long  as  they  are  not 
illegal.  The  bill  of  lading  is  here  the  agreement 
between  the  partieH.  The  vessel  is  not  described 
in  the  bill  of  lading  as  a  German  ship.  Article 
645  of  the  North  German  Code  provides  a  form  of 
bill  of  lading,  and  this  is  not  in  accordance  with 
that  form.  It  does  not  mention  the  nationali^  of 
the  ship,  and  therefore  it  is  not  a  German  bill  of 
lading.  By  Arts.  647  -649  of  the  code  the  plaintiffs 
had  a  right  to  delivery  of  the  cargo.  By  Art.  663  the 
bill  of  lading  is  decisive  as  between  the  shipowner 
and  the  consignee,  and  the  latter  is  not  affected  by 
the  charter  unless  it  is  referred  to ;  but  the  only 
provisions  in  the  bill  of  lading  are  "the  act  at 
God,  the  Queen's  enemies,"  Ac,  the  usual  excep- 
tions of  an  English  bill  of  lading.  The  contract 
must  depend  upon  its  written  terms,  and  here 
they  are  precise :  (Ka>i  v.  Wheeler,  L.  Rep.  '2  C.  P. 
;102;  16  L.  T.  Rep.  N.  S.  66.)  Even  supposing 
it  is  a  German  contract,  the  shipowner  would,  by 
German  law,  be  exempt  only  under  Art.  607  from 
loss  caused  by  the  risks  therein  contained.  Further 


exemptions  must  be  set  out  in  the  bill  of  lading. 
There  is  no  article  in  the  code  exempting  the  ship- 
owner fh>m  liability  to    damage    occasioned  by 
delay.    The  word  "  accident,"  in  Art.  605  of  the 
code,  cannot  mean  risk  of  capttire.      By  Arts. 
631 — 636  either  partf  may  withdraw  fhim  the 
contract  when  a  war  nas  been  declared,  in  conse- 
quence  of  which  the  vessel  would  be  liable  to  risk 
of  capture,  but  they  are  not  compelled  to  with- 
draw.    The  master  did  not  withdraw,  he  only 
delayed.    The  defendants  ask  us  to  put  in  the  sti- 
pulation "free  from  damage."  (Art.  669.)  The  bill 
of  lading  contains  an  exception,  "Queen's  enemies," 
but  this  cannot  mean  the  enemies  of  Prussia.   [Sir 
R.  Fhillimobb. — RusteU  v.  N><;mann,  34  L.  J.  10, 
0.  P. ;  17  C.  B.,  N.  S.,  163 ;  10  L.  T.  Rep.  N.  S.  786.] 
If  the   contract   is  to  be  governed  by  English 
law,  there  was  no  act  of  enemies.    The  special  ex- 
ceptions in  the  bill  of  lading  point  to  acts  done  in 
war,  not  the  mere  outbreak  of  war.    Articles  631, 
636,  of  the  code,  give  the  parties  power  to  with- 
draw, and  are  therefore  inapplicable  here  where 
both  parties  refused.    Whilst   at  Falmouth,  the 
master  could  either  stick  to  his  contract  or  with- 
draw under  these  articles.    He  elected  to  sail  with 
the  first  fair  wind,  and  must  be  held  bound  by  this 
election.    He  committed  a  breach  by  putting  irto 
Dartmouth  for  fear  of  capture.    His  position  was 
the  same  as  if  the  charter  party  had  been  entered 
into  after  war  had  begun  to  his  knowledge;  he 
then  would  have  been  bound  to  proceed  unless 
prevented  by  the  excepted  perils.    None  of  these 
things  happened.    He  could  not  be  said  to  be  pre- 
vented from  proceeding  by  the  presence  of  the 
French  cruisers ;  he  had  no  right  to  delay  a  perish- 
able cargo  on  account  of  fear.    He  held  out  to  us 
that  the    wind    delayed    him,  and   gave   us   no 
chance    to   withdraw.     The    right    to    delay  on 
account   of  risk  of   capture  depends  upon  whe- 
ther the  case  is  to  be  governed  by  English  or 
Germon  law.    The  obligation  as  to  delivery  is 
govei-ncd  by  English  law.     It  is  immaterial  that 
the  contract  was  made  at  Constantinople ;  the  law 
of  the  place  of  delivery  governs,  and  that  is  in 
England.    The  destination  vras  fixed  by  the  orders 
for  England,  and  it  is  as  though  the  bill  of  lading 
ran  to  deliver  in  Lowestoft.     The  seat  of  the  con- 
tract   is   England,  and  it  was    the  intention  of 
tiie    parties    to    bind    themselves    by  the    Eng- 
lish law:  Uoyd  V.  Omhert  (L.  Rep.  1  Q.  B.  115; 
10  L.  T.  Rep.  N.  S.  570 ;  in  Ex.  Ch.  13  L.  T.  Rep. 
N.  S.  602.)    The  master  has  {tower  to  make  his 
owners  liable  for  contracts  entered  into  by  him  to 
the  extent  allowed  by  the  law  of  the  country  of  the 
owners.    When  the  contract  was  made  there  was 
no  war ;  it  was  an  ordinary  English  bill  of  lading, 
containing  English  exceptions  given  in  pursuance 
of  an  English  charter.     The  bill  of  lading  was  in 
English,  and  the  form  Was  English,  because  the 
contract  was  to  be  carried  out  m  England.    The 
language  selected  shows  which  law  is   to  bind. 
The  intention  is  to  be  sought  in  the  acts  of  the 
parties,  and  governs  the  contract  unless  the  law 
mterposes : 

4  Phillimore's  International  Law,  pp.  478, 4S0. 
Glarkson  (Butt,  Q.C.  with  him),  for  the  defen- 
dants.— ^The  plaintiffs  have  no  right  to  sue.  This 
is  an  English  court,  and  right  of  suit  depends  on 
English  law.  The  pkintiSs  were  not  pturties  to 
the  contract.  They  acquire  their  rights  under  the 
Bill  of  Lading  Act.  They  have  suffered  no 
damage  as  they  had  aUowanoea  tpr  deterioration. 
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They  cannot  sne  as  tmstees  for  the  consignees. 
They  oould  only  sue  if  the  cestui  que  irust  had  no 
right  of  action,  but  here  the  cousignees,  Melas 
Brothei^  have  a  right  to  sue,  and  can  sue  even  if 
the  plaintiffs  succeed.  The  main  question  must 
be  governed  by  German  law.  The  master  had  no 
aothority  from  his  owners  to  impose  upon  them 
liability,  except  that  contemplated  by  their  own 
law.  The  rignts  and  liabilities  of  the  parties  must 
not  be  taken  to  be  in  abeyance  until  orders  were 
given  at  Falmouth.  This  would  be  contrary  to 
the  passage  in  Phillimore'a  International  Law. 
If  it  were  so,  the  owner  of  the  goods  might 
wait  and  see  which  was  the  best  port  as  to 
riehts  arising  from  the  relations  of  nations. 
TSb  contract  is  complete,  with  one  term  to  be 
supplied,  but  the  rights  are  determined  when 
it  is  made,  and  the  law  of  the  flag  governs 
the  case :  [The  Bahia,  Bro.  &  Lush,  292.)  Even 
if  English  law  governs,  parties  may  be  exempted 
by  law  where  there  is  no  stipulation  in  the  written 
agreement,  as  in  the  case  of  loss  by  fire:  (Mer*. 
chant  Shipping  Act  18->1',  s.  503.)  It  is  a  principle 
of  both  German  and  English  law,  that  tne  court 
most  look  to  the  written  contract,  but  the  parties 
are  not  deprived  of  the  protection  of  the  code 
unless  there  is  an  express  stipulation.  The  master 
did  not  elect  to  go  on ;  he  said  he  would  go  as 
soon  as  he  could  without  risk.  The  plaiutifEs  might 
have  withdrawn.  They  deprived  themselves  of  the 
right  to  recover  for  not  going  to  Ipswich  by  giving 
the  second  order :  [Pole  v.  Ceteovir.h,  9  C.  B.,N.  S., 
430:  5  L.  T.  Bep.  N.  S.  438.)  The  master 
accepted  that  order  for  the  plaiutifTs'  convenience. 
The  plaintiffs  wished  the  vessel  to  be  towed  in 
order  to  diminish  risk.  By  the  German  law  the 
master  was  justified  in  his  delay  :  (Art.  636.)  The 
damage  was  caused  by  the  delay,  and  the  ship- 
owoer  is  not  answerable  for  the  natural  condition 
<rf  the  goods  consequent  thereon :  (Art.  607.)  If 
English  law  governs,  the  centract  says  nothing  as 
to  time  of  delivery,  and  its  completion  was  pre- 
vented by  Qaeen's  enemies.  This  means  enemies 
of  sovereign  of  shipowner:  {RunteU  v.  Niemann, 
34  L.  J.  10,  G.  P. ;  17  C.  B.,  N.  S.,  163 ;  10  L.  T. 
Bap.  N.  S.  786.)  The  words  are  not,  "act  of 
Qneen's  enemies,"  and  do  not  mean  particular 
sets,  bat  risk  of  capture.  There  is  a  further  ex- 
oqrtion,  "  restraint  of  princes."  The  contract  of 
the  shipowner  was  to  proceed  under  sail,  not  under 
•team,  and  he  was  prevented.  Their  own  agent 
warned  the  master  not  to  go  save  under  steam. 

Benjamin  in  reply. — The  plaintiffs  have  a  right 
to  sue  under  the  Bills  of  Lading  Act :  (Smarilir 
waOe  V.  WaUitu,  31  L.  J.,  214,  C.  P. ;  11  C.  B., 
N.  S.,  842;  6  L.  T.  Rep.  N.  S.  842.)  Even  as 
trustees  they  have  a  right  to  sue :  (Bobertgon  v. 
W*£/,  22  L.  J.  210,  Ex. ;  8  Ex.  299.)  This  objection 
was  not  raised  on  the  pleadings.  This  is  a  salt  for 
damages  for  breach  of  contract  and  duty  and  loss 
ofprafit,  and  not  merely  for  non-delivety.  If  it  is 
hekl  that  the  existence  of  enemies  excuses  the  de- 
hndants  from  performance,  it  must  be  held  that 
ao  overt  acts  are  necessary  but  the  mere  existence 
of  war.  In  this  case  the  defendants  would  have 
been  excused  if  there  had  been  no  cruisers  in  the 
Channel. 

Jtme  6. — Sir  B.  Puilukobjs  (after  stating  the 
tMits). — It  has  been  contended  that,  having  regard 
to  these  facts,  the  present  plaintiffs,  who  nave 
snitaiDed,  as  is  allied,  no  damage,  and  who 
ire  aoiiig  under  the  Billa  of  Lading  Act  and  the 


Admiralty  Court  Act,  and  who    cannot  sue  as 
trustees,  have  no  pemonoi  ttatidi  in  this  court.    To 
this  objection  there  are  several  answers  :    First, 
that  it  is  not  properly  taken,  but  ought  to  have 
been  pleaded;  secondly,  that  it  is  by  no  means 
cleai^-looking  to  the  case  decided  bv  Baron  Parke 
{Boberiaon  aiM  another  v.  Wait,  #«».),  an  authority 
to  which  I  was  referred  in  the  Nuova  Baffaelina 
(1  AspinaU's  Mar.  Law  Cas.  16;  24  L.  T.  Rep. 
N.  S.),  lately  decided  by  me — ^that  the  plaintiffs 
cannot  sue  as  trustees ;   thirdly,  under  the  Bills 
of  Lading  Act,  the  assignee  of  the  bill  passes  not 
only  his    property,    but  also  his  liabilities    and 
rights  {Smtirlliwaite  and  aitotlver  v.  WHkims,  swp.) ; 
fourthly,  this  suit  is  brought  not  only  for  damages, 
but  for  breach  of  contract  and  duty,  and  for  the  con- 
sequent loss  of  profit  which  thereby  accrued  to  the 
plaintiffs.  It  is  a  question  for  the  registrar,  assisted 
by  merchants,  if  any  reference  be  ordered  to  ascer- 
tain what  the  amount  of  that  loss  is.     I  am  of 
opinion  that  the  preliminary  and  technical  objection 
cannot  be  sustained.     Now,  as  to  the  merits  of 
the  case,  there  are  some  important  points  which 
the  admissions  of  counsel  on   both    sides    have 
placed    out    of   the  reach   of  controversy.    The 
damage  done  to  the  cargo  is  not  ascribed  to  want 
of  care  or  negligence  of  the  master,  but  to  delay  in 
sailing  to  the  particular  port  for  which  orders  were 
given.    That  delay  was  caused  by  the  fear  which 
wie  master  entertained  of  being  captured  by  tho 
enemy  of  his  sovereign,  and  not  bv  any  physical 
obstacle  or  by  any  moral  or  legal  impossibility. 
Neither  party  to  the  contract  wished  to  withdraw 
from,  but  both    elected    to    adliere  to  it.      The 
plaintiffs  contended  that  the  defendant  is  liable  to 
damages,  because  the  contract  contained  in  the 
bill  of  lading  is  plt^n,  and  capture  was  not  an 
excepted  peril ;  and  also  because  the  contract,  if 
any  difficulty  arise,  must  be  construed  according  to 
the  English  law,  which  alone  is  applicable  to  it,  and 
by  which  the  risk  or  fear  of  capture  did  not,  in  the 
circumstances,  release  the  master  firom  his  liability 
to  carry  the  cargo  to  its  destination.    Nor,  it  is 
contended,  if  the  (German  law  be  applicable,  is  the 
master,  who  adhered  to  his  contract  after  being 
wprised  of  the  war,  released  from  his  liability. 
And  lastly,  the  hesitating  and  uncertain  conduct 
of  the  master  in  playing  fast  and  loose  with  the 
owners  of  the  goods  prevented  them  from  exercising 
the  option  given  them  by  the  German  law  of  with- 
drawing from  the  contract.     These  are  the  princi- 
pal  arguments   which    have    been   addressed    to 
me   on  behalf   of    the    plaintiffs.     The    contract 
of   affreightment  is  in  the  charter  party  and  in 
the    bill   of    lading  which    refers    to    it.      Both 
these  contain    as    excepted    perils    the    Queen's 
enemies,  and  the  charter  party  further,  "  restraint 
of  princes."    The  question  by  what  law  any  terms 
in  this  contract  which  are  not  of  themselves  clear, 
are  to  be  explained,  depends  for  its  solution  upon 
the  answer  to  another  question,  viz.,  what  law  did 
the  parties  intend  to  govern  the  contract  which 
they  executed  ?  and  upon  this  point  I  am  disposed 
to  agree  with  the  able  argument  of  Mr.  Beniamin, 
that  tha  intention  of  tho  parties  can  be  collected 
from  the  contract  itself.     The  contract,  he  justly 
observed,  is  in  the  English  language,  which  is  not 
the  language  of  the  place  in  which  it  is  made,  but  of 
one  of  the  parties  to  it ;  the  obligation  of  the  con- 
tract is  relative  to  the  delivery  of  the  goods,  and  an 
English  form  of  contract  has  been  chosen  by  the 
parties  for  the  expression  of  their  intention,  be-  . 
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cause  that  obUgstion  of  deliverr  is  to  be  executed 
in  England.   Tne  consignee  of  the  goods  is  English. 
The  vessel  is  to  proceed  with  her  cargo  to  one  of 
three  British  ports,  where  she  is  to  receive  the 
order  which  is  to  fix  her  destination  to  some  safe 
port  in  the  United  Kingdom  or  the  Continent; 
and  when  those  orders  are  received  and  the  desti- 
nation is  fixed,  it  does  not  seem  to  me  irrational 
or  unfair  that  the  determination  should  be  con- 
sidered as  if  expressed  in  the  original  contract, 
and  when  the  place   of   performance   was   fixed 
to  be    in    England,    the   seat   of   the    contract, 
to  use  the  expression  of  foreign  jurists,  would  be 
in  that  country,  and  the  law  of  the  country  would 
be  the  law  of  tne  contract.     To  the  objection,  that 
upon  this  principle  the  law  of  the  contract  would 
be  in  abeyance  until  the  order  fixing  the  destina- 
tion was  given,  it  may,  I  think,  be  faorly  answered, 
not  only  that  the  maxim  "  Cei-tnm  ett  quod  certum 
reddi  potest "  applies,  but  that  the  prima  facie  law 
and  tne  ultimate  law,  so  to  speak,  agree,  the  law 
of  the  place  of  call  for  orders,  and  the  law  of  the 
place  of  performance  fixed  by  the  orders  being 
both  English;  and  I  am  of  opinion  that  if  any 
law  is  to  De  invoked  for  the  purpose  of  construing 
the  terms  of  the  contract,  both  the  intention  to  be 
collected  from  the  circumstances  of  the  contract, 
and  the  fact  as  to  the  place  of  performance  lead  to 
the  conclusion  that  that  law  must  be  the  law  of 
England.    The  question  remains  whether  the  ex- 
cepted perils  of  the   king's  enemies   {Biuiell  v. 
Niemann,  eup.),  and  the  restraint  of  princes  do 
or   do    not,    according    to  the  law  of  England, 
relieve  the  master  from  the  liability  to  damages 
which  by   the  delav   in    the    delivery  of  these 
goods  he  would   otherwise  have  incurred.     The 
vessel  having  arrived  at  Falmouth  on  the  Oth 
Sept.,  on  the  10th  the  master  received  orders 
from    Melas    Brothers    to   proceed   to    Ipswich. 
He  had  then  received  intelligence  that  French 
cruisers  were  in  the  neighbourhood.    The  bottom 
of  the  ship  was  foul,  ana  the  sails  were  damaged ; 
some  time  was  occupied  in  cleansing  and  repairing 
them ;  the  winds  were  unfavourable.     On  the  26th 
Eastly  and  Co.  telegraphed  to  Melas,  "  if  in  time, 
we  should  feel  much  obliged  by  your  ordering  the 
Wlllielm  Schmidt  to  Lowestoft  in  lien  of  Ipswich, 
as  originally  requested."    Fox  and  Co.  asked  the 
master  "  if  he  would  accept  Lowestoft  instead  of 
Ipswich."     He  answered,  "Yes,  if  I  can  please 
yon."    The  acceptance  of  this  alteration  seems  to 
have  been  asked  in  some  degree  as  a  favour  of  the 
master.    The  plaintiffs  haa  bought  another  cargo 
to  go  to  their  miUs  at  Ipswich,  and  had  then  can- 
celled the  orders  for  Ipswich,  and  substituted  the 
order  for  Lowestoft.     The  master  deposes  that 
there  was  no  favourable  wind  before  the  12th  Oct. ; 
that  on  that  day  he  hoisted  his  jack  for  a  pilot,  but 
it  blew  too  hard.    On  the  13th  the  pilot  came  on 
board,  and  the  vessel  was  towed  out  of  Falmouth 
harbour  by  two  steamers.    The  wind  afterwards 
wore  round  from  the  S.W.  to  the  N.E.,  and  died 
away.    The  master,  seeing  what  he  believed  to  be 
two  French  cruisers  to  the  east  of  him,  put  into 
Dartmouth  on  the  14th  Oct.,  and  there  he  remained 
till  the    10th    Dec.    This  interval  of   time  was 
occupied  by  negotiations  with  reference  to  ob- 
taining   the    agency   of  steam    power   to    take 
the    snip  to  Lowestoft.    The  evidence    on   this 
matter  is  principally,  if  not  entirely,  furnished  by 
the  master,  Mx.  Kingston,  the  agent  at  Dartmouth 
for  the  plaintiffs,  and  the  correspondence.    From 


the  evidence  I  think  the  following  propositions  are 
to  be  deduced: — First,  that  the  master  was  sin- 
cerely apprehensive  of  being  captured  by  French 
cruisers — the  enemies  of  his  sovereign ;  that  this 
danger  apprehended  was  not  remote  or  chimerical, 
but  present  and  real;  that  Mr.  Kingston,  who 
was  Grerman  Consul  as  well  as    agent  for  the 
plaintiffs,  while  in  his  latter  capacity,  he  was  con- 
tinually urging  the  master  to  sail,  was  as  con- 
tinually, in  his  former  capacity,  admonishing  him 
that  if  he  did  sail  his  ship  would  be  taken.    "  Ton 
are  in  a  very  bad  position,"  he  said ;  "  I  would  not 
be  in  your  place ;  as  German  Consul  I  must  tell 
you  that  you  will  lose  your  ship.    I  must  advise 
yon  to  stay  here."    Secondly,  that  it  was  indirectly, 
if  not  directly,  admitted  in  terms,  but  certainly  by 
the  conduct  of  the  plaintiffs,  that  steam   power 
was,  in  the  circumstances,  necessary  to  bring  the 
ship  to  Lowestoft,  because  by  this  agency  she 
could  be  towed   within  the  territorial   limits  of 
England,  and  thereby  escape  the  imminent  peril 
of  capture.    Thirdly,  that  during   this  interval 
negotiations  were  taking  place  between  the  plain- 
tiffs and  defendants,  havmg  for  their  object  an 
arrangement  as  to  the  proportions  of  expense  to 
be  borne  by  the  master  and  the  plaintiffs  conse- 
quent   on    the   employment   of    a    steam   tug. 
Fourthly,  that  the  master  was  honestly  desirous 
of  being  towed  to  Lowestoft  for  the  purpose  of 
delivering  the  cargo  at  that  port,  and  did  all  that 
he  thought  he  could  Ho  consistently  with  his  duty 
to  his  employers  to  forward  the  arrangement  for 
obtaining  a  steam  tug.     It  should  be  observed  that 
it  appears  that  one  of  the  causes  of  failure  of  the 
negotiations  was  the  alarm  which  one  of  the  steam 
tugs  negotiated  with  entertained   of   being   cap- 
tured.   Fifthly,  that  on  the  10th  Dec.  the  steam 
tug  and  the  ship  immediately  sailed  for  Lowestoft. 
Applying  the  principles  of  the  English  law  to  these 
propositions  of  fact,  to  the  whole  history  of  the 
case,  and  especially  to  the  terms  of  the  contract  of 
affreightment,  I  do  not  think  that  the    Wilhelm 
Schmidt  is  liable  for  the  damages  occasioned  by 
the  delay  in  the  delivering  of  the  cargo.     If  the 
principles  of  the  German  code  be  applicable  to  this 
contract,  they  are  still  more  favourable  to  tiie 
plaintiff.    I  dUsmiss  the  petition  in  this  case  with 
costs. 

Solicitors  for  the  plaintiffs,  Thomas  and  Hollanu. 

Solicitor  for  the  defendants,  Tlionum  Cooper. 

COUBT  OF  PSOBATE. 

Reported  by  W.  Lstcsstcb,  Eaq.,  Bairiiter-at-lAw. 

April  21  amd  May  23. 
(Before  Lord  Psnzamck.) 
Celaetke  v.  Chaktbe. 
WUl — Ambiguity — Extritieic  avidence  admitted.  _ 

A  tettalor nominated  his  " son Fortter  Charter"  his 
execidor  and  residuary  legatee.  It  turned  out 
that  he  had  two  sons,  Clia/rles  Charter  and  Wm. 
Forster  Charter  at  the  time  of  the  execution  of  the 
vfiU,  and  there  was  no  son  corresponding  to  the 
description  "  Forster  Cliarter." 

Held,  that  parol  evidence  was  admissible  to  show 
which  of  the  two  sons  ]te  meant. 

Semble,  that  declarations  of  intention  by  the  testator 
would  also  have  been  admissible  had  it  been  neces- 
sary. 

This  was  a  suit  for  revocation  of  the  probate  of  the 

wiU  of  Forster  Charter,  late  of  ^oodborn  BJiU,  ia 
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the  ooimty  of  Northumberland,  bearing  date 
Jnne  23rd  1859,  and  written  for  him  by  the  clergy- 
man of  his  parish,  in  the  following  terms  : 

He  last  will  and  testament  of  Forater  CSiarter,  of 
Woodbam-faill,  in  the  pariah  of  CoTsendale,  and  ooontj 
of  NorthamberUuid  : — I  hereby  nominate  and  appoint  m; 
mm  Forater  Charter  ae  the  execotor  of  this  my  last  will 
and  testament,  and  to  him  I  give,  devise,  and  beqaeath 
all  my  mesanagee,  lands,  tenements,  personal  estates,  and 
hereditaments  whateoeTer  for  his  use  and  benefit,  and 
for  the  nae  and  benefit  of  the  persons  hereinafter  to  be 
named.  Mr  will  is  that  my  executor,  Forster  Charter, 
shall  arninally  pay  to  Elizabeth,  my  wife,  the  sum  of  10(. 
•tatUn^,  and  at  the  same  time  aUow  mj;  said  wife  her 
ordinary  maintenance  bo  long  as  the^  reside  together  in 
the  same  house,  bat  should  they  thmk  proper  to  reside 
ieparately,  then  my  will  is  that,  besidee  paying  my  wife 
tM  abora-named  annuity  of  101.,  the  said  Forster  Charter 
ikaU  allow  my  said  wife  rent  free  ihe  use  of  the  oottage 
•t  Woodbnm-hill.  now  occupied  by  Daniel  Wood,  and 
tiiall  alao  supply  her  gratia  with  a  reasonable  quantity  of 
bnad,  com,  potatoesj  coals,  bntter,  cheese,  and  ganien 
podnoe.  Also  my  will  is  tiiat  should  any  difference  of 
opimon  arise  between  my  said  executor  and  my  Raid  wife 
witii  regard  to  the  quantity  or  quality  of  the  abore  bread, 
soni,  potatoes,  Ao.,  the  matter  snail  be  laid  before 
Walter  Davison,  shoemaker,  and  his  decision  shall  be 
final.  Moreover  my  will  is  that  if  my  daughter,  Barbara 
Forster,  shonld  at  any  time  be  siok  or  in  wunt,  my  said 
executor  shall  afford  her  such  pecuniary  and  other  aid  as 
•he  may  require  and  his  own  oironmstancea  may  permit, 
the  kind  and  amount  of  aid  to  be  determined  upon  by  the 
above  named  Walter  Davison. — In  witness  whereof,  Ao. 

When  the  will  was  executed  the  testator 
had  two  sons,  the  defendant,  William  Forster 
Chaiter,  hLs  eldest  son  and  heir-at-law,  and  the 
^■intiS,  Charles  Charter,  and  one  daughter  named 
BaHnra  Charter.  A  third  son  named  Forster 
Charter  had  died  many  years  before  the  execution 
(rf  the  will.  William  Forster  Charter  left  home 
early  in  life,  and  settled  at  Cleator,  in  Cumberland, 
with  the  interval  of  a  short  residence  in  Australia. 
Charles  Charter  lived  with  his  father,  and  managed 
the  farm,  though  he  did  not  receive  any  regular 
wages.  After  the  death  of  the  testator  the  will 
was  proved  in  common  form  by  the  defendant, 
William  Forater  Charter.  In  Aug.  1870,  a  citation 
was  issued  on  the  application  of  the  plaintiff,  calling 
on  the  defendant  to  bring  in  the  probate,  and 
show  cause  why  it  should  not  be  revoked ;  and 
the  matter  now  came  before  the  court  on  petition, 
Ae  question  being  whether  parol  evidence  was  ad- 
missible to  show  which  of  his  two  sons  the  testator 
meant  by  the  description  "  Forster  Charter." 

Dr.  Trufram  {PrUchard  with  him)  for  the  plain- 
tiff— There  is  clearly  an  ambiguity,  as  the  name 
"  Forster  Charter  "  is  not  applicable  to  either  of 
the  sons.  William  Forster  Charter  never  was  called 
Fonter  Charter,  and  the  court  must  look  at  the 
name  by  whidi  a  man  is  commonly  known : 
(CoMoy*  V.  Bhmdea,  1  H.  of  L.  Cas.  787.)  There 
being  an  ambiguity,  the  court  is  at  liberty  to  inquire 
into  all  the  circumstances  with  the  view  of  ascer- 
taining the  meaning  of  the  testator.  Not  only  the 
bmilj  affairs  and  the  circumstances  of  the  testator 
nay  be  inquired  into,  but  even  the  declarations  of 
the  testator  may  be  taken  into  consideration : 

Doe  d.  Oord  r.  Need,  2  M.  A.  W.  140  ; 

Doe  d.  Hitcockt  r.  Hiecoda,  5  H.  A.  W.  363 ; 

f^gram  on  Eztrinsio  Evidence,  73-78. 
Dr.  Spink;  Q.  C.  {Baijford  with  him)  for  the  de- 
fendant.— ^Even  if  the  court  can  put  itself  into  the 
position  of  the  testator  in  order  to  interpret  the 
win,  it  cannot  alter  the  will  and  change  the  names. 
The  court  has  declined  to  do  this  even  in  the 
strangest  case,  where  the  evidence  of  mistake  has 
been  nresiatibie.     In  WiUiams  on  Executors,  vol.  2, 


p.  1072,  6th  edit.,  all  the  oases  of  ambiguity  are 
collected,  and  they  fall  under  two  heads.  In  the 
first,  where  only  one  person  is  the  claimant,  and 
the  description  is  inaccurate,  parol  evidence  is 
admissible  to  show  the  intention  of  the  testator ; 
and  in  the  second,  where  there  are  two  persons,  each 
answering  the  description,  parol  evidence  is  also 
admissible : 

Doe  d.  Hiscoela  v.  BUcoeks,  5  M.  &  W.  363 ; 
Jarman  on  Wills,  vol.  1,  p.  401,  3rd  edit. 

Dr.  Trigtrnm  in  reply. — If  there  is  an  ambiguity 
as  to  the  person  intended  to  be  designated  by  the 
testator,  parol  evidence  is  admissible ;  but  it  does 
not  follow  that  evidence  of  declaration  will  be 
admitted. 

C7ur.  (ub).  miU. 

May  13. — Lord  Pbnzaucb. — In  this  case  the 
question  raised  is  a  peculiar  one.  The  testator 
made  a  will,  in  which  ne  thus  expressed  himself  .- 
"  I  hereby  nominate  and  appoint  my  son  Forster 
Charter  as  the  executor  of  this  my  last  will  and 
testament,  and  to  him  I  give,  devise,  and  bequeath 
all  my  messuages,  lands,  tenements,  personal  es- 
tates and  hereditaments  whatsoever,  for  his  use  and 
benefit,  and  for  the  use  and  benefit  of  the  persons 
hereinafter  to  be  named."  Then  follow  certain 
provisions,  to  which  the  court  will  refer  pre- 
sently. But  it  turned  out  that  the  deceased  had 
no  son  of  the  name  of  Forster  Charter.  He  had 
only  two  sons,  the  elder  of  whom  was  named 
William  Forster  Charter,  and  the  yotuiger  Charles 
Charter.  Now,  it  is  beyond  all  dispute  that  in 
questions  of  this  nature  evidence  may  be  admitted 
as  to  the  circumstances  of  the  testator,  the  different 
names  and  circumstances  of  the  existing  persons 
with  reference  to  whom  the  question  arises ;  in  tact, 
as  to  whatever  may  constitute  the  surrounding  cir- 
cnmstauoes  of  the  case.  "  To  understand,"  sai  1 
Lord  Abinger,  in  the  case  of  Doe  d.  Hiscockt  v. 
Hiacochs,  "  the  meaning  of  any  writer,  we  must  first 
be  apprised  of  the  persons  and  circumstanoes  that 
are  the  subjects  of  his  allusions  and  statements." 
In  a  previous  part  of  his  judgment  the  learned 
judge  said :  "  As  his  words  rdter  to  facts  and  cir- 
cumstances respecting  his  property  and  his  familv, 
and  others  whom  he  names  or  describes  in  his  will, 
it  is  evident  that  the  meaning  and  appUcation  of 
his  words  cannot  be  ascertained  without  evidence 
of  all  those  facts  and  circumstances."  It  is  there- 
fore clear  from  all  controversy  that,  in  arriving  at 
a  decision  in  the  present  case,  the  court  is  at 
liberty  to  put  itself  m  the  position  of  the  testator 
when  he  wrote  the  will,  by  ascertaining  the  names 
of  his  children  and  family,  and  gener^y  the  sur- 
rounding circnmstances  under  which  the  will  was 
made.  The  evidence  showed  that  the  eldest  son, 
William  Forster  Charter,  had  for  many  years 
ceased  to  live  with  his  father,  and  was,  at  the 
time  of  the  execntion  of  the  will  and  of  his  father's 
death,  carrying  on  the  business  of  a  butcher  at 
Cleator  Moor,  m  Cumberland.  The  younger  son, 
Charles  Charter,  on  the  other  hand,  lived 
at  home  with  his  parents,  and  during  the 
latter  part  of  his  father's  life  continuously 
assistea  him  in  the  management  of  his  farm, 
though  he  received  no  wages  for  doing  so. 
Then  the  will  itself  makes  certain  provisions 
worthy  of  remark.  After  an  appointment  of  the 
son  "  Forster  Charter"  as  executor  and  sole  legatee, 
it  proceeds :  "  My  will  is  that  my  executor,  Forater 
Charter,  shall  annually  pay  to  Elizabeth,  my  wife, 
tJie  sum  of  101.  sterling,  and  at  the  same  timely 
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allow  my  said  wife  her  ordinary  nuuntenance  bo 
long  as  they  reside  together  in  the  same  house, 
Ac.  Moreover,  my  wifl  is,  that  if  my  daughter 
Barbara  Forster  should  at  any  time  oe  side  or 
in  want,  my  said  executor  shall  aSord  her  such 
pecuniary  and  other  aid  as  she  may  require  and 
nis  own  circumstances  may  permit,  &c.  Now  it 
also  turned  out  that  there  was  no  such  person  as 
Barbara  Forster;  the  testator  had  a  daughter 
named  Barbara,  but  her  name  of  course  was  Charter. 
The  question  has  been  argued  whether  the  court 
may  in  difSculties  of  this  character  properly 
consult  any  evidence  beyond  the  evidence  of  the 
general  circumstances  of  the  testator,  and  may 
admit  parol  evidence  of  the  intention  of  the  testator, 
consisting  as  it  naturaUv  would  do,  of  declarations 
by  him  as  to  whom  he  intended  to  leave  the 
property,  and  to  whom  he  had  left  it.  I  do  not 
think  it  will  be  necessary  in  this  case  to  decide 
that  evidence  of  this  character  is  admissible, 
because  I  think  the  court  can  come  to  a  conclusion 
without  resorting  to  it.  The  bequest  is  to  "  my 
son,  Forster  ChMl»r,"  and  parol  evidence  showed 
that  there  is  no  such  person.  It  was  argued  that 
there  is  such  a  person,  because  the  elcfir  son  is 
named  WiUiam  Forster  Charter.  But  in  law,  if  a 
man  has  several  Christian  names,  they  are  all  but 
one  name,  and  together  constitute  his  Christian 
name;  independently  of  that,  when  the  court  is 
construing  a  will  in  order  to  ascertain  the  inten- 
tions of  the  testator,  it  must  bear  in  mind  not 
merely  what  a  man's  name  may  be,  but  also  by  what 
name  he  is  generally  known.  Now  the  affidavits 
in  this  case  show  that  the  testator  never  spoke  at 
any  time  of  his  elder  son  as  Forster  Charter;  he  was 
known  by  the  name  of  William  Charter,  and  was 
always  called  by  the  testator,  William,  or  Willie.  If 
Forster  had  been  his  first  name,  and  the  testator  had 
merely  omitted  the  second,  there  might  be  some 
ground  for  saving  that  he  was  the  person  referred 
to.  Again,  if  the  testator  had  onutted  the  name 
Forster,  uid  written  merely  William,  there  would 
be  little  difficulty  in  proving  that  the  elder  son  was 
meant.  As  things  are,  however,  and  as  this  will 
was  not  written  by  the  testator,  but  b^  another 
person,  the  clergyman  of  the  parish,  it  is  plain  to 
the  mmd  of  the  court  that  what  has  been  written 
is  a  mistake ;  it  seems  impossible  to  conceive  that 
the  testator  could  have  intended  to  designate  his 
elder  son  by  the  name  of  Forster  Charter.  By  that 
statement  I  do  not  mean  that  it  is  impossible  he 
should  have  intended  to  make  the  bequest  to  his 
elder  son,  but  that  it  is  impossible  that  he,  having 
present  to  his  mind  the  name  of  his  elder  son  as 
"William,"  should  purposely  have  described  him 
simply  as  Forster  Charter.  It  seems  to  me  there- 
fore that  the  court  may  come  to  the  conclusion 
that  there  has  been  a  mistake  and  a  blunder. 
Then  it  is  argued  that,  although  it  is  a  blunder, 
the  case  should  nevertheless  be  settled  in  &vour  of 
the  elder  son,  because  the  blunder  happened  to  take 
the  turn  of  diescribing  by  his  name  the  legatee.  I 
am  not  at  all  of  that  opinion.  The  description  does 
not  properly  apply  to  the  elder  son,  either  for- 
Dually  or  colloquially,  if  I  may  so  express  myself; 
it  is  obviously  not  the  way  in  which  his  father  would 
have  described  him.  The  name  is  a  mistake,  or, 
as  Sir  William  Grant  would  call  it,  "  a  slip  of  the 
pen ;"  it  is  not  an  intentional  description,  and  the 
elder  son  ought  not  to  be  allowed  to  take  advantage 
di  it.  Next,  as  to  the  question  whether  this  is 
a  species  of  ambiguity  wnich  might  be  removed 


by  parol  evidence  of  intention.  Now  Lord  Abiuger, 
in  tnis  case  of  Doe  d.  Hiscodca  v.  Hiscocka,  took  a 
great  deal  of  pains  in  endeavoming  to  reconcile 
the  various  cases  on  the  subject;  and  he  laid 
down  that,  except  in  cases  which  he  particu- 
larised, parol  evidence  of  the  testator's  intention 
was  not  admissible.  The  court  recognisee 
the  wisdom  of  that  decision ;  evidence  at  that 
kind  is  pregnant  with  danger,  and  results  in 
making  a  man's  testamentary  dispositions  depend 
not  upon  what  is  written,  but  upon  what  was  said. 
The  court,  therefore,  hesitates  before  admitting 
evidence  of  intention,  and  wiU  admit  it  only  as  a 
last  resource.  I  am,  however,  bound  to  say  that  if 
it  were  necessary  to  resort  to  such  evidence  in  this 
case,  the  court  would,  according  to  the  rule  laid 
down  by  Lord  Abinger  in  Doe  ci.  Hiscoiikg  v.  Hiscocks, 
be  at  liberty  to  do  so.  After  stating  the  several 
classes  of  cases  in  which  such  evidence  may  be 
admitted,  his  first  definition  is  this  :  "  There  is 
but  one  case  in  which  it  f^pears  to  us  that  this 
sort  of  evidence  of  intention  can  properly  be  ad- 
mitted, and  that  is  where  the  meanmg  of  the  words 
is  neither  ambiguous  nor  obscure,  and  where  the 
devise  is  on  the  face  of  it  perfect  and  intelligible ; 
but  from  some  of  the  circumstances  admitted  in 
proof  an  ambiguity  arises  as  to  which  of  the  two 
or  more  things,  or  which  of  the  two  or  more  j>er- 
sons  (each  answering  to  the  words  in  the  will), 
the  testator  intended  to  express."  Now  in 
this  case  the  difficulty  arises  out  of  a  doable 
description.  The  person  desig^ted  is  a  "  son," 
and  that  is  a  most  important  part  of  the 
description,  for  it  limits  the  questioni  and 
makes  it  clear  that  the  testator  meant  one 
of  two  persons ;  the  other  part  of  the  de- 
scription is  the  name  Forster  Charter.  In  the 
definition  I  have  just  read,  the  learned  judg:e  says  .- 
"  Which  of  the  two  persons,  each  answering  the 
words  in  the  will,  the  testator  intended  to  express." 
In  the  present  case  the  word  "  son  "  is  a  descrip- 
tion to  which  both  parties  answer,  and  the  name 
Forster  Charter  is  one  to  which  neither  of  them 
answers ;  this  Ojuestion,  therefore,  does  not  &U 
within  the  defimtion  I  have  read.  But  the  learned 
judge  goes  on  to  say  :  "  The  cases  o{ Price  v.  Page 
(4  Yes.  680),  StiU  v.  HosU  (6  Madd.  192)  and 
Carelens  v.  Careless  (19  Ves.  604),  do  not  mate- 
rially vary  in  principle  from  those  last  cited.  They 
differ,  indeed,  in  this,  that  the  equivocal  descrip- 
tion is  not  entirely  accurate ;  but  they  agree  iB  its 
being  (although  inaccurate)  equally  applicable  to 
each  claimant,  and  they  all  concur  m  this,  that  the 
inaccurate  part  of  the  description  is  either,  aa  in 
Pri4x  V.  Page,  a  mere  blank,  or,  as  in  the  otiier 
two  cases,  applicable  to  no  person  at  all."  That  is 
precisely  this  case,  there  being  no  such  person  as 
Forster  Charter  in  existence.  He  continues:  "These, 
therefore,  may  &irly  be  classed  also  as  oases  of 
equivocation,  and  in  that  case  evidence  of  the 
intention  of  the  testator  seems  to  be  receivable." 
On  turning  to  these  cases,  I  find  that  in  Careiett 
V.  Careleee  the  bequest  was  to  "  Robert  Careless, 
my  nephew,  the  son  of  Joseph  Careless."  It 
turned  out  there  was  no  such  person  as  "  Joseph" 
Careless.  The  testator  was  snown  to  have  nad 
but  two  brothers,  whose  names  were  John  and 
Thomas ;  it  fiirthcr  appeared  that  each  of  them 
had  a  son  named  "  Booert."  Evidence  to  show 
what  was  meant  by  the  testator  was  in  that  cuo 
admitted  by  the  court.  The  case  of  StiU  y.  Hotte_ 
is  even  more  applicable  to  the  present  cpestioo. 
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Tho  teetatrix  bequeathed  money  to  "  Sophia  Still, 
the  dsaehter  of  Peter  Still."  Peter  Still  had,  at 
the  deaui  of  the  testatrix,  but  two  daughters,  and 
they  were  named  Selina  and  Mary  Ann.  That  is 
shnost  identical  with  the  present  case,  for  here  we 
have  a  beqneet  to  "  my  son,  Forster  Charter,"  the 
testator  having  two  sons,  but  no  son  called 
"  Forster  Charter."  In  SiiU  v.  Hoste  evidence  was 
admitted  to  show  which  of  the  two  daughters 
was  me&nt  by  the  name  "  Sophia."  Then  there  is 
the  case  of  Price  y.  Paije,  but  that  is  not  quite  so 
much  to  the  point.  These  were  three  of  the  case.s 
of  which  the  Court  of  ENchequer  took  notice 
in  discussing  the  principle  involved  in  Doe  d. 
Hiaock*  V.  ifiseockt,  and  they  seem  to  me  sufficient 
tojastify  the  court  in  resorting  to  general  evidence 
of  the  testator's  intentions  if  it  were  so  minded. 
But  I  do  not  think  it  requisite  to  do  so.  I  have 
linedj  stated  the  circumstances  of  the  testator; 
that  the  yonnger  son  lived  with  his  parents,  and 
that  the  elder  son  lived  at  a  distance;  that  the 
jounger  son  was  on  good  terms  with  his  father, 
and  manag^  the  farm,  whilst  the  elder  son  and 
his  hither  were  at  variarce."  I  have  also  stated  that 
it  is  plain  to  the  mind  of  the  court  that  the  name 
"  Forster  Charter  "  was  a  mistake.  Now  it  seems 
to  me  that  the  provisions  made  in  the  latter  part 
of  the  will,  by  which  the  widow  was  to  receive  an 
annuity  of  10(.  from  the  executor,  and  to  be  allowed 
ordinary  maintenance  so  long  as  they  should 
reside  together  in  the  same  nouse,  pomt  most 
distinctly  to  a  residence  existing  at  the  time, 
and  therefore  to  the  younger  son  as  the  exe- 
cutor. It  might,  I  admit,  be  plausibly  con- 
tended that  this  provision  might  be  construed 
to  apply  to  the  circumstances  of  the  elder  son  if 
he  were  to  give  up  his  business  in  Cmnber- 
laiid,  and  to  tue  up  nis  residence  with  his  mother 
at  the  farm,  or  if  sne  were  to  join  him  in  Cumber- 
land. But  I  think  the  court  must  read  the  will 
and  construe  the  word  "  reside "  as  having  re- 
Cerence  to  existing  circumstances.  If  the  testator 
had  intended  that  his  widow  should  live  with  the 
eldest  son  in  Cumberland,  or  that  the  eldest  son 
should  give  up  his  business  and  live  with  his 
mother  at  the  farm,  it  seems  to  me  he  would  have 
given  expression  to  his  intention  in  terms  very 
different  to  those  here  employed.  I  cannot  but 
think  he  was  referring  to  airangements  then 
existing,  and  providing  for  his  wife's  maintenance 
80  long  as  tnose  arrangements  continued.  For 
these  reasons  I  think  that  the  name  Forster 
Charter  is  obviously  a  mistake,  and  I  may  say 
that  it  is  one  that  may  naturally  be  expected. 
The  name  "  Forster  "  was  probably  introduced  bv 
ti»e  writer  of  the  will;  the  further  error  by  which 
the  daughter  was  described  as  Barbara  Forster 
shows  that  the  will  was  carelessly  drawn  up,  and 
that  the  writer  had  apparently  lieen  led  into  his 
error  by  his  knowledge  of  the  testator's  name, 
wUeti  was  Forster  Charter.  Under  these  ciroum- 
itanoes  the  court  must  order  probate  to  be  revoked, 
and  declare  that  Charles  Cnarter  is  the  son  in- 
tended by  the  testator  to  be  his  executor.  I  mav 
•dd  that,  if  parol  evidence  were  admitted,  it  would, 
in  my  opinion,  overwhelmingly  show  that  the 
TOfmger  son  was  the  person  meant.  The  costs  of 
oath  parties  most  be  paid  out  of  the  estate. 

Attomeya  for  the  plaintiff,  Flux  and  Ledbiiter. 

AUarneja  for  the  defendant,  Helder  and  Kirk- 
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9  Geo.  4,  c.  61,  ».  14—32  ^  83  Vict.  e.  27  {the  Wine 
and  Beerhouse  Act  1869) — New  tenant — Change 
of  occupancy — Special  sessions. 
R.  the  occupier  of  a  beerhouse  wUh  respect  to  which 
a  licence  was  in  force  on  the  1st  May  1869,  ob- 
tained, at  the  general  annual  Uctnsing  meeting 
holden  for  Middlesim  in  March  1870,  a  certificate 
for  the  renewed  of  the  licence.  Hf  was  afierwa/rds 
fined  for  heaping  his  liouse  open  for  the  sale  of 
beer  during  t)is  prohibited  hours  of  Sunday,  and 
eonsequenthj  yielded  up  possession  of  tft^  premises 
to  the  appellant.    R.   applied,  however,  at    the 
general  anmud  licensing  meeting  in  March  1871, 
and  again  at  the  adjourned  meeting,  for  a  re- 
newal of  tim  certifi^xUe,  which  was  on  each  occa- 
sion refused,  and,  as  lie  did  not  appeal,  the  certifi/- 
cate  and  licence  lapsed. 
The  appellant  honing  entered  into  occitipaiion  of  the 
premises  on  the  \Mh  April  1871,  and  not  being  in 
time  titerefore  to  apply  at  the  general  meeting  in 
Ma/rch,  gave  the  proper  notices,  and  applied  at  a 
special  session,  under  9  Geo.  4.  c.  61,  s.  14,  for  a 
oertificaie  for  a  licence  thai  would  enable  him  to 
carry  on  the  business  until  the  ensuing  general 
annual  licensing  meeting.    The  justices  dismissed 
his  application  on  the  ground  that  as  a  tiew  certiji- 
cate  had  been  refused  to  R.,  amd  as  his  former 
certificate  and  licence  had  lapsed,  the  provisions  of 
the  9  Oeo.  4,  c.  61,  s.  14,  did  not  apply. 
An  appeal  to  quarter  sessions  was  dismissed  for  the 
same  reason.    A  rule  nisi  for  a  mandamus  hawing 
been  obtained : 
Held  that  the  umtueeessful  applications  ofR.  did  not 
affect  the  aippeiUant,  who,  being  a  new  tenant  of  the 
premises  wiOwn  {he  terms  of  9  Qeo.  4,  c.  61,  s.  14, 
was  entitled  to  apply  at  the  special  sessions ;  and 
tliat,  in  the   alosenoe   of  any   objection   to   his 
character,  or  to  that  of  the  house,  a  cerUjieate 
should  have  been,  granted. 
Bulk  calling  upon  the  justices  for  the  county  of 
Middlesex  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  commanding  them  to  enter  con- 
tinuances and  hear  an  appeal  by  Joseph  Parsons 
against  a  refusal  of  justices  for  the  said  county  to 
grant  to  him  a  certificate  for  a  licence  for  the  sale 
of  beer. 

James  Bose,  the  keeper  of  a  beerhouse  that 
had  a  Ucence  in  force  onthe  1st  May  1869,  obtained 
at  the  general  annual  licensing  meeting,  holden 
on  the  4th  March  1870,  a  oertmcate  for  a  licence 
under  the  32  &  33  Vict.  c.  27,  s.  5  (the  Wine  and 
Beerhouse  Act  1869). 

In  the  following  Oct.  he  was  fined  5{.  for  the 
oSenoe  of  selling'beer  within  the  pit>hibited  hours 
of  Sunday,  and  his  landlord  consequently  compelled 
him  to  transfer  his  interest  in  the  nouse  and  licence 
to  the  appellant.  Upon  the  14th  Feb.  1871  the 
latter  entered  into  possession  of  the  beerhouse, 
Bose  undertaking  to  use  his  best  endeavours 
to  cause  the  Ucence  to  be  transferred  to  him. 

At  the  next  general  annnal  licensing  sessions 
holden  on  the  6th  March,  Bose  appUed  for  a 
renewal  of  his  certificate  for  a  beerhouse  licence, 
but  the  application  was  refused,  as  was  also  a  sub- 
sequent applici^on  made  by  him  at  the  adjourned 
meeting  on  the  2Qtih  Mar(m.  He  did  not  mfonm 
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the  justices  on  either  occasion  that  he  had  trans- 
ferred his  interest  to  the  appellant,  and  had 
ceased  to  be  the  occnpier  of  the  house. 

After  issuing  the  requisite  notices,  and  statinK 
therein  that  B«se  had  remoTed  from  and  yielded 
up  possession  of  the  house,  the  appellant  applied 
under  9  Geo.  4,  c.  6,  s.  14,  to  special  sessions  held 
for  the  St.  Fancras  division  on  the  12th  April  for 
a  certificate  for  a  licence,  and  it  was  argued  on  his 
behalf  that  as  there  was  on  the  1st  l&y  1869  a 
beerhouse  licence  in  force  with  respect  to  the  same 
house,  it  was  the  duty  of  the  special  sessions  to 
hear  the  application  on  the  merits,  and  to  grant  a 
certificate,  if  neither  the  appellant  nor  his  house 
were  within  the  four  exceptions  in  sect.  8  of  the 
Wine  and  Beerhouse  Act  1869. 

The  justices  dismissed  the  application  on  the 
ground  that  the  question  had  been  decided  on  the 
application  of  Bose,  and  that,  as  he  had  not  ap- 
pealed, sect.  14  of  9  Geo.  4,  c,  61  did  not  apply. 

On  appeal  from  the  decision  of  the  justices  at 
special  sessions  to  those  at  quarter  sessions,  the 
latter  were  of  opinion  that  the  refusal  to  entertain 
the  application  of  the  appellant  was  right,  (a) 
The  above  rule  having  been  obtained, 

Poland  showed  cause. — The  certificate  obtained 
by  Bose  in  March  1870,  being  in  force  for  one 
year,  lapsed  in  March  1871,  and  with  it  the  licence. 
Consequently  the  house  was  unlicensed  in  April 
1871,  when  the  appellant  sought  to  obtain  a  certi- 
ficate at  special  sessions,  and  the  provisions  of  9 
Geo.  4,  c.  61,  s.  14,  do  not  apply  to  such  a  case ; 
they  were  intended  to  operate  only  where  a  licence 
is  actually  in  force  but  the  tenant  of  the  house 
has  died  or  given  up  possession.  Then  an  interim 
certificate  may  be  g^ranted  to  the  new  occu- 
pier authorising  him  to  continue  the  business 
until  the  ensuing  licensing  meeting.  If  a  certificate 
expires,  a  fresh  one  must  be  obtained,  but  it  can- 
not be  granted  at  the  special  sessions,  which  would 
be  converted  into  general  annual  licensing  meet- 
ings at  once  if  applications  for  new  certificates 
were  allowed  thereat.  A  certificate  having  been 
refused  to  B.,  no  subsequent  application  could  be 

(a)  0  Qeo.  4,  o.  61,  r.  1  enaats  that  general  annoal 
lioensiiig  meetiiigs  shall  be  holden  in  the  ooonty  of  Mid- 
dlesex within  the  first  ten  days  of  March. 

Seot.  14  enacts  that  if  any  person  lioensed  to  keep  an 
inn  under  this  Act .  .  .  .  "  shall  remove  from,  or  yield  up 
the  poaseaaion  of  the  honse  specified  in  raoh  lioenoe,  or 
if  the  ooonpiers  of  any  snoh  bouse  being  about  to  qnit  the 
■ame,  shall  have  wilfully  omitted,  or  shall  have  neglected 
to  apply  to  the  general  annual  licensing  meeting,  or  at 
any  adjonrnment  thereof,  (or  a  lioenoe  to  oontuiae  to 
■eU  excisable  liqnors  b^  retail  to  be  drunk  and  consumed 
is  such  honse  ....  it  shall  bo  lawful  for  the  justioes 
assembled,  as  aforeeaid,  at  a  special  session  holden  under 
the  authority  of  this  Act  for  the  division  or  place  in 
which  the  honse  so  kept,  or  having  been  kept,  shall  be 
situate  ....  to  giant  ....  to  any  new  tenant  or  oc- 
cnpier of  any  house  having  so  become  nnoocnpied  .... 
a  hoenoe  to  sell  excisable  uqnors  by  retail  to  he  drunk  or 
oonanmed  in  suoh  bouse  or  on  the  premises  thereunto 
belonging.  .  .  ._  Provided  always  that  ereiy  such  licence 
shall  continne  in  force  only  from  the  day  on  which  it 
shall  be  granted,  until  the  5tb  April  or  the  10th  October 
then  next  ensuing,  as  the  case  may  be.  .  .  ." 

82  A  S3  Vict.  0.  27  (Wine  and  Beerhouse  Act  1866),  s. 
4,  enaats  that,  "  From  and  after  the  ISth  July  1869,  no 
licence  or  renewal  of  a  licence  (or  the  sale  by  retail  of 
beer  .  .  .  shall  (save  as  in  this  Act  otherwise  provided) 
be  granted,  except  upon  the  production  andiapursuanoe 
of  the  authority  of  a  oertificste  granted  under  this  Act" 

Sect.  6  enacts  that  snoh  oertiflcate  shall  be  in  force 
for  one  year  from  the  date  of  its  beinjg  granted. 

Sect.  8  enaota  that,  "  All  the  proviaioiui  Of  tile  said  Aot 


made  until  the  next  general  annual  meeting.  The 
justices  were  right  in  coming  to  the  conclusion 
that  they  had  no  power  at  special  sessions  to  grant 
such  a  certificate. 

McMahon  for  the  appellant. — ^The  Wine  and 
Beerhouse  Act  1869,  attached  a  kind  of  vested 
right  to  houses  having  a  licence  which  was  in  force 
on  the  Ist  May  1869,  by  enacting  that  it  should 
not  be  lawful  for  the  justices  to  refuse  an  applica- 
tion for  a  certificate  for  the  sale  of  beer,  Ac.  to  be 
consumed  on  the  premises  in  respect  of  such  house 
or  shop,  except  upon  certain  grounds.  This  house 
was  licensed  on  the  1st  May  1869,  and  the  occnpier 
was  therefore  entitled  to  a  certificate,  as  no  objec- 
tion upon  any  of  those  grounds  was  raised  to  him- 
self or  the  house.  It  matters  not  that  the  former 
cei  tificate  had  lapsed.  A  verr  similar  case  to  the 
present  was  Reg.  v.  Tlie  fugticet  of  the  Wett 
Riding  (21  L.  T.  Bep.  N.  S.  490;  L.  Bep.  5 
Q.  B.  33).  There  B.  applied  at  a  general 
annual  licensing  meeting  tor  a  certificate  for 
a  certain  house.  It  was  proved  that  he  had 
been  convicted  of  misconduct  in  another  house. 
The  justices  refused  the  certificate.  At  an  adjourned 
meeting!),  applied  for  a  certificate  for  the  first 
house.  Held,  tnat  the  fact  of  the  certificate  having 
been  refused  to  B.  was  no  bar  under  sect.  8  of  the 
Wine  and  Beerhouse  Act  1869,  to  the  application  by 
D.  Now,  Bose  was  duly  licensed  when  he  gave  up 
possession  of  the  premises  to  the  appellant  on  the 
14th  Feb.  There  was  not  time,  however,  between 
that  date  and  the  following  4th  March,  for  the 
appellant  to  give  the  notices  necessary  to  found  an 
application  to  the  general  annual  licensing  meeting 
holden  on  the  last-mentioned  day.  Therefore,  he 
was  entitled  to  apply  at  the  next  special  sessions, 
under  9  Geo.  4,  c.  61,  s.  14.  [Hannek,  J.— You 
say,  then,  that  he  was  in  no  worse  position  through 
Bose  having  made  a  wrongful  application  when 
he,  Bose,  had  ceased  to  be  in  possession  of  the 
premises  P]  I  do.  The  Legislature  did  not  in- 
tend that  these  houses,  licensed  on  the  1st  May 
1869,  should  be  disfranchised  by  the  wrongful  act 
of  an  individual.  The  certificate  was  refused  to 
Bose  because  he  foiled  to  produce  evidence  of  good 

of  the  9  Geo.  4,  as  to  the  terms  upon  which  and  the  manner 
in  which,  and  the  persons  by  whom  ^nta  of  lioences 
are  to  be  made  by  tne  jastioes  at  the  said  general  annnal 
licensing  meeting,  and  as  to  appeal  from  any  act  of  va 
jnatice,  shall,  so  far  as  may  be,  have  effect  with  regara 
to  grants  of  certificates  under  this  Act. 

Sect.  19,  enacts  that  "  Where  on  the  1st  May  1869,  a 
licence  nnder  any  of  the  recited  Acts  is  in  force  with  re- 
apeot  to  anv  house  or  shop  for  the  sale  by  retail  therein 
of  beer  ...  to  be  consumed  on  the  premises,  it  shall 
not  be  lawfnl  for  the  jastices  to  refase  an  application  for 
a  certificate  for  the  sale  of  beer  ...  to  be  oonanmed  on 
the  premises,  in  respect  of  snoh  honse  or  shop  except 
upon  one  or  more  grounds"  .  .  .  which  are  stated  m 
sect.  8,  and  are  shortly  these :  first,  that  the  applicant 
has  fsjled  to  produce  satisfactory  evidence  of  _  good 
character ;  secondly,  that  the  bouse  or  any  adjacent 
honse  is  of  disorderly  character  ;  thirdly,  that  the  appli- 
cant has  previously  forfeited  a  licence  for  the  sale  of 
beer,  Ac.,  for  misoondnot ;  fourthly,  that  the  applicant 
or  the  honse  is  not  duly  qnalified  as  by  law  is  required. 

33  A  34  Yiot.  o.  29  (Wine  and  Beerhouse  Aot  Amendment 
Aot  1870),  s.  9,  enaota  that "  Where  the  renewal  of  any  cer- 
tificate granted  nnder  the  prindpeJ  Aot  is  refused,  any 
licence  held  nnder  any_  authority  thereof  shall,  if  the  pw- 
Bon  aggrieved  do  not  give  notice  of  appeal  .  .  .  within  the 
time  limited  for  audi  notice,  or  if  such  notice  havrng 
been  given  the  appeal  be  not  proaeouted  or  be  dismissed, 
become  void  to  aJI  intents  from  the  time  ct  anoh  failure 
to  give  notice  of  or  to  proaeoute  the  appeal  or  of  sseh 
dismiiaal  •■  the  case  maj  be. 
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duu-acter,  but  that  was  no  gnmnd  for  refusing  to 
grant  a  certificate  to  the  appellant. 

Mellob,  J. — I  think  that  Mr.  McHahon  has  snc- 
ceeded  in  showing  that  the  appellant  was  a  new 
tenant  of  the  house  within  the  meaning  of  9  Cteo.  4, 
c.  61,  8.  14.  Time  did  not  admit  of  the  appel- 
lant giving  the  nocessary  notices  in  order  to  apply 
at  the  general  annual  licensing  meeting,  and  I  do 
not  think  be  was  bound  to  apply  at  the  adjourned 
meeting,  but  I  am  of  opinion  that  as  he  succeeded 
a  person  who  had  yielded  up  possession  of  the 
bouse  tu  him,  and  he  had  therefore  become  a  new 
tenant,  he  was  entitled  to  make  his  application  to 
the  special  sessions  for  a  certificate,  after  giving 
the  proper  notices  of  his  intention  so  to  do.  I 
cannot  to  ink  it  necessary  that  there  should  be  a 
gpace  of  time  during  which  the  house  is  actually 
Ttcant,  bat  that  the  statute  is  equally  applicable  to 
Each  a  case  as  the  present,  where  possession  of  the 
premises  has  been  yielded  up  to  a  new  occupier 
with  the  landlord's  assent,  and  the  incomer  occu- 
pies  the  house,  and  carries  on  the  business  at  the 
time  he  ^plies  for  the  certificate.  Moreover,  it  is 
to  be  observed  that  the  certificate  for  a  licence 
which  be  obtains  at  th6  special  sessions,  is  merely 
available  until  the  next  general  meeting.  There 
was  no  objection  to  the  character  of  the  appellant, 
and  under  the  circumstances,  therefore,  ne  was 
entitled  to  a  certificate.  Nor  is  that  inconsistent 
with  the  general  legislation  on  the  subject  referred 
to  in  argument,  for  the  requirements  of  sect.  19  of 
tbc  Wine  and  Beerhouse  Act  1869  are  fulfilled. 
Where  a  house  is  an  old  one,  and  has  been  pre- 
viously licensed,  it  is  therefore  of  such  a  character 
as  to  be  snitable  for  the  sale  of  beer  by  retail 
therein.  There  is  neither  inconsistency  nor  is 
there  any  hardship  in  enacting  that  in  such  case 
the  objections  to  be  made  at  licensing  sessions 
shall  be  confined  to  the  personal  character  of  the 
applicant.  I  think,  therefore,  that  the  appellant 
was  entitled  to  a  certificate  for  a  licence. 

Haiine:<,  J. — To  my  miud,  the  chief  difficulty  in 
this  case  was  the  &ct  that  Rose  made  an  appucs- 
tion  to  the  general  licensing  meeting.  Now  at 
first  I  did  not  fuUy  appreciate  the  effect  of  that 
circnmstance,  but  I  come  to  the  conclusion  that  it 
did  not  affect  Parsons  at  all,  who  was  not  shown 
to  have  been  a  party  to  it.  The  application  might 
have  been  made  by  Bose  for  his  ovra  purposes, 
and  on  his  own  account.  Putting  that  matter 
oat  of  the  qnestion,  the  case  stands  thus :  Bose 
being  licensed,  removed  from  and  yielded  up 
possession  of  his  house  to  Parsons  under  an 
arrangement  which  he  (Bose)  had  made  with  the 
landlord.  Parsons  therefore  became  the  new 
teiant  and  occupier,  to  whom  the  privilege  is 
^irtn  by  sect.  14  of  applying  to  special  sessions 
n>  order  to  obtain  a  licence.  Mr.  Poland  has  said 
that  he  was  affected  by  what  was  done  at  the 
general  meeting,  but  I  do  not  think  that  he  was  so 
affei^ed.  Could  he  have  t^plied  at  the  general 
meeting  !  It  is  admitted  that  he  could  not.  It  is 
Mid  that  faemidit  apply  at  the  adjourned  meeting; 
but  I  do  not  ttunk  that  he  was  bound  to  do  so, 
and  it  made  very  little  difference,  for  the  matter 
WNdd  be  broogfat  before  the  justices  at  some  time 
ia  ucf  oaae.  I  think,  therefore,  there  was  nothing 
to  wateiit  him  availing  himself  of  the  provisions 

P'ven  by  the    14th  section,   and    that 
'  I  rale  should  be  made  absolute. 

Rule  db$olute. 
u/.P.Mmroughi  SeadiUng  tad  Son. 


Saturday,  June  10. 
Beg.  v.  Tire  Justices  of  Derbysherb  (on  the  Prose- 
cution of  the  London  and  North-Western  Bail- 
way  Company.) 

Poor  rate — VulxMiian  list — Atypeal  against  amended 
rate — Renewal  of  notice  ofomectionto  list — 27  &  28 
Vict.  e.  39,  «.  1. 
Sect.  \of  17  &■  28  Vict.  e.  39,  enacts  that  before  any 
appeal  shdu  ie  heard  by  any  sessions  against  a 
poor  rate,  the  appellant  sluiU  give  twenty-one  days' 
notice,  with  the  grounds,  to  the  asaeasment  com- 
mittee; provided  that  no  person  shall  he  empowered 
to  appeal  to  any  sessions  against  a  poor  rate  made 
in  conformity  with  the  valuation  list  approved  by 
the  committee,  unless  he  shall  luive  given  to  the  com- 
mittee notice  of  objection  against  the  list,  and  shall 
have  failed  to  obtain  siich  relief  in  the  matter  as 
he  deems  just. 
The  appellants  were  assessed  to  a  poor  rate.  They 
gave  notice  of  objection  to  tlie  valuation  list  depo- 
sited, but  did  not  appear  on  the  day  fixed  for 
hearing  objections.  T/t«  list  was  approved,  and  a 
rate  inade  in  conformity  with  it.  Onilie  faiUoioing 
day  the  appellants  gave  notice  of  their  intention 
to  dispute  their  liability  to  pay  the  sum  at  which 
they  were  assessed.  The  assessment  committee 
heard  the  objection  made  by  them  and  reduced  the 
rate,  whereupon  the  list  and  rale  were  amended. 
Being  dissatisfied  with  the  amount  of  reduction, 
the  appellants  gave  notice  of  appeal  against  the 
rate  as  U  was  made  in  the  first  instance.  The 
quarter  sessions,  however,  declined  to  hear  the 
appeal  on  the  ground  that  the  appellants  were  not 
"  persons  who  had  failed  to  obtavn  relief"  within 
seel.  1  0/  26  ^  26  Viet.  c.  103,  as  they  had  not 
given  to  the  assessment  committee  notice  of  objec- 
tion to  the  amended  list  and  rate. 
On  a  rule  for  a  mandamus. 

Held,  that  the  appellants,  homing  objected  to  the 
valtuttion  list,  and  having  failed  to  obtain  such 
relief  as  they  deemed  just,  were  entitled  to  have 
their  appeal  heard,  and  need  not  repeat   their 
notice  of  objection,  aUhotigh  some  reduction  in  the 
amount  of  the  assessment  had  been  made  by  the 
committee,  and  the  list  and  rate  am,emded. 
On  the  9th  July  1870,  a  union  assessment  com- 
mittee duly  deposited  a  valuation  list  made  by 
them  for  the  parish  of  Fairfield. 

On  the  14th  July  the  London  and  North- 
Western  Bailway  Company,  deeming  themselves 
to  be  assessed  too  highly,  served  a  notice  of  objec- 
tion to  the  list  upon  the  assessment  committee, 
pursuant  to  27  &  28  Vict.  c.  39,  s.  1. 

On  the  day  appointed  by  the  committee  for 
hearing  objections  to  the  list,  viz.,  25th  July,  no 
one  appeared  to  object  to  the  same,  and  it  was 
approved. 

On  the  13th  An^.  a  poor  rate  was  made  in  con- 
formity with  the  hst,  and  upon  the  following  day 
the  company  gave  notice  to  the  parish  officer  of 
their  intention  to  dispute  their  liability  to  pay  the 
sum  at  which  they  were  assessed.  The  3rd  Oct. 
was  then  appointed  by  the  assessment  committee 
for  hearing  the  objection,  and  they  ultimately  re- 
duced the  rate.  Whereupon  the  list  and  Uie  rate 
were  amended. 

The  company  being  still  discontented,  gave  due 

notice  of  appeal  against  the  rate  of  the  13th  Aug. 

At  the  April  sessions  1871  the  appeal  came  on 

for  hearing,  but  the  court  declined  to  entertain  it 

on  the  ground  that  the  company  vera  pot  "per- 
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Bons  who  had  failed  to  obtain  relief"  within  the 
terms  of  sect.  1  of  25  &  26  Vict.  c.  103,  as  they  had 
not  given  to  the  assessment  committee  any  notice 
of  objection  to  the  amended  list,  or  any  notice  of 
appeal  against  the  rate  made  in  conformity  with 
tne  list.(a) 

A  rale  ni«i  having  been  obtained,  calling  upon 
the  justices  to  show  cause  why  a  mandamus  should 
not  issue  commanding  them  to  enter  continuances 
and  hear  the  appeal. 

S.  G.  BrUiowe  and  Buzzard  showed  cause,  and 
contended  that  the  appellants  should  have  given 
notice  of  objection  to  the  amended  list,  and  of 
appeal  against  the  amended  rate  by  which  they 
'alleged  that  they  were  aggrieved.  In  Reg.  v.  Tlie 
Great  Western  Kail/way  Oompany  (20  L.  T.  Rep. 
N.  S.  481 ;  L.  Rep.  4  Q.  B.  324)  the  appellants, 
having  been  assessed  to  a  poor  rate  in  conformity 
with  a  valuation  list,  gave  notice  of  their  objection 
to  the  list,  but  the  committee  refused  to  alter  the 
list,  and  on  appeal  the  rate  was  confirmed  subject 
to  a  case.  While  the  case  was  pending,  a  second 
rate  was  made  in  conformity  with  the  list  which 
remained  unaltered  as  to  the  appellants,  and  the 
appellants  having  given  twenty-one  days'  notice  of 
appeal  against  the  rate  to  the  committee,  applied 
to  the  quarter  sessions  to  enter  the  appeal  against 
the  second  rate,  without  having  given  a  fresh 
notice  to  the  committee  of  objection  to  the  list ; 
and  it  was  held  that  a  fresh  notice  of  objection  to 
the  list  was  a  condition  precedent  to  the  right  to 
enter  the  appeal  against  the  second  rate.  Afmiiori, 
fresh  notice  of  objection  should  be  given  when  the 
list  has  been  altered.  The  provision  in  sect.  1 
is  that  notice  of  objection  against  the  list  "ap- 
proved by  the  committee  "  shall  have  been  given 
before  any  appeal  shall  be  heard  against  the  rate. 
But  here  there  was  no  objection  to  the  amended 
list,  which  was  in  fact  the  one  approved  by  the 
committee. 

/.  W.  MeUor  in  support  of  the  rule. — If  there 
had  been  a  new  rate  there  must  also  have  been 
fresh  notices,  as  in  B^.  t.  The  Qreat  Western 
BaUioay  Company  (sup.).  But  this  rate  was  not  a 
new  one.  It  was  the  rate  of  the  13th  Aug.,  although 
amended,  and  against  that  rate  the  proper  notices 
of  appeal  were  given.  The  appellants  went  before 
the  assessment  committee,  and  failed  to  obtain  the 
redress  asked  for;  surely  the  Legislature  never 
intended  that  they  should  repeatedly  apply  to  the 
same  tribunal  that  had  &iled  to  give  adequate 
relief. 

HANiiBir,  J. — I  think  the  justices  were  wrong  in 
refusing  to  hear  this  appeal,  and  the  rule  must  there- 
fore be  made  absolute.  By  sect.  1  of  the  Union 
Assessment  Committee  Amendment  Act  1864,  it  is 
made  a  condition  precedent  to  the  right  of  appeal 

r'nst  a  poor  rate  that  notice  of  objection  against 
valuation  list  approved  by  the  committee  shall 
have  been  given  to  such  committee,  and  that  the 
person  objecting  shall  have  failed  to  obtain  such 

(a)  27  A  28  Viot.  o.  39  (Union  Aaseaament  Oommittee 
Amendment  Act  1864),  seat.  1  enacts  that :  "Before  any 
appeal  shall  be  heard  bv  any  special  or  quarter  Mssions 
against  a  poor  rate  made  for  any  pariah  contained  in  any 
nnion  to  which  the  Union  Asaeesment  Oommittee  Act  18CQ 
applies,  the  appellant  shall  give  twenty^one  days'  notioe 
in  writintr  praviooa  to  the  special  or  qnarter  aeeiiona  to 
which  anch  appeal  ia  to  be  made,  of  the  intention  to  q>- 
peal,  and  the  groimda  thereof,  to  the  aaseaament  com- 
mittee of  inch  union :  Prorided,  that  after  the  lat  Ang. 
next  no  peraon  ahaQ  be  empowered  to  appeal  to  any 
'    lagaiasta  poor  rate  omaod  in  oonfomitj  witb 


relief  as  he  deems  just.  Now,  in  the  case  before 
me,  a  valuation  list  was  made  and  notices  of  ob- 
jection thereto  were  served ;  the  list  was  approved, 
and  a  rate  made  in  conformity  with  it.  To 
that  rate  the  appellants  objected;  their  objection 
was  heard  by  tne  committee,  and  the  list  and 
the  rote  were  amended.  The  appellants  were 
not  satisfied  with  the  deductions  made  in  the 
amount  at  which  they  were  assessed,  and  gave 
notice  of  appeal  gainst  the  rate  as  it  was  made 
in  the  first  instance.  That  appeal  the  court 
of  quarter  sessions  refused  to  hear,  on  the  ground 
that,  as  the  list  had  been  amended,  and  the  rate 
altered  in  conformity  with  it,  the  appellants  ought 
to  have  given  the  assessment  committee  notices  of 
the  objection  to  the  amended  list,  and  to  the  rate 
amended  in  conformity  therewith.  I  am,  however, 
of  opinion  that  the  appellants  have  done  everything 
required  by  the  statute  to  entitle  them  to  hare 
their  appeal  heard ;  and  that  it  was  not,  therefore, 
necessary  for  them  to  go  through  the  same  process 
of  objecting  over  again — possibly  a  great  number 
of  times.  I  cannot  think  that  the  Legislature 
intended  that  to  Jie  done,  and  I  therefore  adopt  the 
more  reasonable  construction  of  the  Act  of  Pariia- 
ment — vie.,  that  if  there  has  been  an  objection  to 
the  valuation  list,  and  that  has  failed  to  produce 
the  relief  to  which  the  person  objecting  tliinks  him- 
self entitled,  although  some  alteration  may  have 
been  made,  such  olijection  is  sufficient. 

Rule  absolute. 

Attorney  for  the  appellants,  Blenkinsop. 

Attorneys  for  the  respondents,  Wright  and  Verm. 

VlBl  PBitrs. 

Sdltaa  by  F.  O.  CaiiHr.  Emi.,  BuristaMt-I««. 

BRISTOL  SUMMER  ASSIZES. 

Friday,  Aug.  11. 

(Before  Bekit,  J.,  and  a  Special  Jury.) 

liATmsR  V.  Wbstbre  Mornino  News  Compakt. 

lAbd — JBeged  miseonduet  in  eondueting  business— 

Inference  at  to  personal  miseonduet  of  proprietor. 
The  W.  M.  N.  and  the  W.  D.  M.  mere  rival  f>apert 
published  in  the  same  town.  On  the  oeeation  of 
an  agricultural  show  at  O.,  the  W.  M.  N.  pat- 
lislted  an  article  saying  that  in  the  show-yard  an 
audacimu  attempt  to  obtain  money  by  false  pre- 
tences had  been  detected  and  exposed,  to  wit,  thai 
"  a  certain  newspaper  of  lintited  eirevlaium,  pub- 
lished in  a  town  remote  from  0.,  has  inserted, 
wiihout  any  order  to  do  so,  columns  of  advertise' 
menis  referring  to  the  implements  on  view,  copied 
from  other  newspapers  to  which  advertisements 
have  been  given,  or  from  papers  of  a  year  ago," 
and  alleging  that  the  object  was  to  swell  the  num- 
ber of  advertisements  in  the  paper  and  to  inveigle  the 
manufacturers  into  payment  by  subsequently  send- 
ing in  bids  for  the  spurious  adeertieements.  A 
week  after  the  publieation  of  this  article  another 

the  valuation  Uat  approved  of  by  sn«h  oommittee,  onlesa 
he  ahall  have  given  to  anch  committee  notice  of  objection 
againat  the  aaid  list,  and  ahall  have  tailed  to  obtain  anoh 
leUef  in  the  matter  aa  he  deems  jost ;  and  which  objec- 
tion, after  notice  given  at  any  time  in  the  manner  pra- 
scribed  by  the  said  Act  with  re^Mct  to  ohjeotiona,  the 
oommittee  ahall  hear  with  full  power  to  call  lor  and 
amend  snoh  Uat,  althon^  the  same  has  bean  Mtptored  of 
and  no  anbaeqaent  list  haa  been  transmitted  to  theoi, 
and  if  thev  amend  the  aama  shall  give  notice  of  andi 
amendment  to  tiie  overseers,  who  ahaQ  titerenpon  alter 
their  oumt  lata  aaoMdiagly.'' 
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appfored,  in  tohiek  the  charge  of  iiuerling  adver- 
tuemenU  without  orders  was  made  against  the 
W.  D.  M.  in  terms  : 
EM,  that  although  the  first  article  did  not  refer  in 
erpn»$  terms  to  any  individual  or  to  any  nexos' 
paper,  evidence  might  be  given  to  show  to  whom 
a»d  to  what  it  had  reference,  whitJi  was  a  ques- 
Hou  for  the  jury. 
Edi,  further,  that  it  was  for  the  jury  to  say  whether 
Ike  alleged  libel  applied  to  the  management  of  the 
pUintljf't  paper,  and,  if  so,  whether  it  was  a  libel 
m  the  plaintiff  personally  by  means  of  imputing 
ftnonal  miseonduct  to  him,  or  as  reflecting  on  the 
«»y  «i»  which  he  managed  his  business;  for, 
amoughii  m.ight  not  have  been  meant  to  charge 
(kf  plaintiff  with  any  aetucd  personal  corruption, 
j<  if  it  were  a  charge  on  the  management  of  his 
ammereial  business,  that  it  was  being  carried  on 
wa  disgraceful  way,  it  would  be  for  the  jury  to 
M}  mhetiier  it  was  UbeUous. 
Tifeimdaiion  and  position  of  a  newspaper  are  not 
meHert  of  general  p^iblic  interest,  and  a  dtsrnssion 
m  the  subject  is  not  protected  if  it  be  libeUotis. 
LniL. 

This  was  an  action  by  Mr.  Latimer,  proprietor 
Mtipoblisbcr  of  the  Western  Daily  Mercury,  against 
tie  WesffTH  Morning  News  Company  (Limited),  for 
aikged  libels  pablished  in  the  Western  Morning 
NtKi.  Both  papers  were  published  at  Plymouth, 
ani  %  keen  Tivairy  existed  between  them.  On  the 
occasion  of  the  usual  West  of  England  Agricul- 
tnnl  Society's  Meeting,  at  Guildford,  advertise- 
nenta  were  sought  for  by  both  papers  from  the 
rarioos  manufacturers  who  exhibited  at  the  show. 
With  reference  to  this  the  Western  Morning  News 
pablished  the  following  article  :— 

Ib  the  ihow  nrd  to-day  an  andaoioiig  attempt  to 
<Mhb  money  by  talie  pretenoea  waa  detected  and  exposed. 
A  Mrtain  newspaper  of  limited  cinmlation,  pnblisbed  in 
ttpmi  remote  from  Guildford,  baa  inaeorted,  withoat  any 
«dv  to  do  so,  oolmana  of  adTertisements  referring  to  the 
iaplantnta  on  view,  copied  from  other  newspapers  to 
■Udi  adrertiaamenta  hare  been  given,  or  from  papers  of 
*jmt  ago.  The  object  of  this  proceeding  was  not  only 
kt  mil  the  nnmber  of  adrartiaementa  appearin(f  in  the 
<^aaa  of  the  paiwi  referred  to,  bnt  in  oider  to  inveigle 
jaeiaMinfeoliuan  into  payment  by  snbaeqnently  sending 
■aUls  for  the  epiuiona  advertisementa,  which  in  many 
MM  woold  be  paid  for  under  the  impression  that  they 
■M  been  ordered  by  the  npreaentatiTea  of  the  firm  in 
■«  Aow.yjrd.  Some  exhibitors  to  whom  this  trick  was 
pmd  oot  were  inorednlons  concerning  it  until  they 
^Ndwwatinit  the  advertiaementa  in  sereral  oaaea  men- 
need  tiie  aitielea   aa  being    on    view    at   "Stand, 

*■ ,"  the  number  given  being  not  that  of  the  exhi- 

■tor'i  stand  at  Onildford,  bnt  at  Xannton  last  year ! 

Another  article  was  pablished  a  week  afterwards, 
and  na  thus  (after  some  immaterial  prefatory 
mnrksmentioiungthe  Western  DaUy  Mercury) : — 
Aenjona  illnatration  of  the  manner  in  which  adver- 
*— «"t«  are  mannfaotnred  by  onr  contempoiaiy 
•mmd  hut  week.  The  pnblio  is  aware  that  the  Bath 
au  West  of  Ewland  Show  has  joat  been  held  at  Goild- 
■■•;  ud  the  few  paraona  who  see  onr  oontemporaiy 
y  aave  notioed  that  a  luge  nnmber  of  exhibiiors' 
MNiliaaiiiaii(a  ^tpeared  in  ita  pages.  We  were  stmck 
ViMthar  faot,  nam^,  that  the  nnmber  of  the exhi- 
tpga*  stsada  aa  nven   in  onr  oontemporary  did  not 

imooide  with  the  aotoal  numbers  on  the  ground. 

■samancy  set  us  thinking,  and  at  last  we  dis- 
■c  the  ftgnzea  given  by  the  Plymouth  paper  to 
— —  —  -'ite  wne  thoae  of  last  year's  show  at  Taunton. 
VMttpMdUe  that  onr  oOatemporaty  had  taken  tha 


^^——-—1  which  appeared  in  onr  columns  last  year, 

5a"a«*8a  them  in  its  own  colnmna  this  year  ?    Sua- 

)  wa  iboiild  soon  be  favoured  with  another. 


L 


***  t*^tt»  loader,  blast  from  our  eontemporary'a 
TiiXX7,N.S,»o.MT. 


trumpet,  we  took  the  trouble  to  ask  two  or  three  of  the 
exhilutora  whose  advertisements  appeared  in  the  Western 
Daily  Jf«mirywhether  any  ordera  for  their  insertion  had 
been  given.  The  following  replies  will  suffice  to  show 
that  onr  suspicion  was  not  withoat  foundation : 

"  May  aist,  1871. 
"  Dear  Sirs, — ^We  have  authorised  no  insertions  of  onr 
advertisement  in  the  Daily  Mercury. — Tours  faithfully, 

"  SAxnxLSON  and  Co. 
The  proprietors  of  the  Western  Morning  Ifevi." 
The  following  ia  from  the  manager  of  Messrs.  Howard 
and  Co. : 

"  Britannia  Iron  Works,  Bedford,  May  31st. 
"  Dear  Sir, — I  have  not  advertised  in  any  paper  this 
ahow,  or  I  would  have  given  your  representative  one. 
"  Bkbnabd  J.  Saumdbbs." 
"  Spittlegate  Iron  Works,  Orantham,  May  81st. 
"  Oentlemen, — Your  Mr.  Searl  e  baa  asked  me  if  we  have 

S'  ren  instonotions  for  an  advertisement  in  the  Plymouth 
>rcury  for  Guildford  show.    We  have  to  say  tliat  wa 
certainly  have  not  done  so. — Yours  truly, 
"  For  B.  HoBNSBT  and  Sons, 

"B.  S.  SlHTHUBST." 

Sx  uno  discs  omnes.  Advertisements  by  all  these 
exhibitors  appear  in  the  Western  Daily  Mercury  of  Friday 
and  several  other  days,  and  yet  not  one  of  them  'vaa 
ordered,  and  not  one  will  be  paid  for.  Clearly  it  was  very 
easy  to  beat  every  paper  in  the  kingdom  at  this  rate,  and 
we  are  only  surprised  that  onr  coutemporaiy  should 
have  been  satisfied  with  its  10,378.  Spontaneous  genera- 
tion of  this  kind  is  a  most  fertile  process.  There  are 
absolutely  no  limits  to  it.  Of  course  we  should  not 
have  thought  it  worth  while  to  call  attention  to  the  • 
matter  bnt  for  the  fact  that  onr  oontempoiaiy  is  daily 
repeating  to  ita  little  public  ita  assertion  as  to  its 
snperionty.  Onr  contemporaiy  is  perfectly  at  liberty  to 
do  business  in  its  own  way.  If  it  onooaes  to  insert  adver- 
tisements for  nothing  we  have  not  a  word  to  say  against 
it.  We  would  not  question  onr  contemporary's  own 
assessment  of  the  value  of  ita  columns  aa  an  advertising 
medium,  and  no  doubt  the  pnblio  will  appreciate  it  at  the 
same  cypher.  In  order  to  assist  the  pnblio  in  arriving  at 
a  proper  judgment  in  this  matter,  we  nave  presented  them 
witii  this  Utue  incident  to  show  how  advertisements  may 
be  spontaneously  generated.  The  process  is  apt  to  prove 
lather  exhaustiTe,  as  the  fate  of  three  Plymouth  newa- 
papera  during  the  laat  three  years  haa  shown. 

The  defendants  pleaded  the  general  issue,  and 
for  a  second  plea  to  the  second  count,  that  the 
alleged  libel  was  true.    Issue. 

H.  T.  Cole,  Q.  C.  JEfenry  Lopes,  Q.  C,  and  /.  P. 
Latimer,  were  for  the  plaintiff. 

EdUn,  Q.C.  and  Finder,  for  the  defendants. 

At  the  close  of  the  plaintiffs  case, 

Edlin,  Q.C,  submitted  that  there  was  no  case  to 
go  to  the  jury  upon  the  first  article.  It  was 
alleged  to  point  to  Mr.  Latimer,  to  him  as  the  pro- 
prietor of  the  paper  and  to  the  paper  itself,  and 
also  to  Mr.  Latimer  as  manager  of  the  paper — in 
&ct,  all  the  alternative  forms  had  been  used.  And 
he  apprehended  that  before  it  could  be  considered 
as  a  libel,  either  on  the  individual  or  the  paper, 
there  must  be  something  patent  on  the  face  of  it 
to  show  that  it  was  intended  for  them,  quite  irre* 
spective  of  the  opinion  of  gentlemen  as  to  whom  it 
referred.  There  was  nothing  in  the  article  itself 
that  showed  a  daily  paper  was  referred  to,  or  that 
it  pointed  either  to  Mr.  Latimer  or  to  his  paper. 
There  was  not  the  slightest  evidence  of  this  m  the 
libel,  and  until  there  was  such  evidence  the 
opinions  of  gentlemen  could  not  be  listened  to. 
[Brett,  J.,  said. — If  a  man,  having  ill-used  his 
wife,  had  been  talked  of  in  the  county,  and  living 
say  ten  miles  from  Bristol,  and  a  newspaper  stated 
that  a  certain  stout  or  black  man,  or  what  tou 
like,  living  not  a  hundred  miles  from  Bristol,  nad 
thrashed  his  wife,  and  was  a  coward  and  a  beast, 
though  there  was  nothing  on  the  face  of  the  state- 
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naent  to  indicate,  without  a  knowledge  of  the  cir- 
comstances,  the  party  referred  to,  yet  it  would  be 
conip>etent  for  the  plainttS  in  such  a  caee  to  call 
witnesses  to  show  that  there  had  been  such  an 
occurrence  or  allegation  in  the  county,  and  that 
that  statement  applied  to  the  party  in  the  action.] 
If  the  article  was  so  framed  that  on  the  face  of  it 
it  did  not  indicate  the  party  referred  to,  other 
evidence  could  not  be  called.  [Brbtt,  J. — Your 
aU-gnment  would  giTe  the  reins  to  anyone  to  Ubel 
anybody  else  in  large  terms.]  Articles  upon 
immoral  practices  could  not  be  assumed  to  refer  to 
any  particular  persons. 

Bbett,  J. — ^I  am  clearhr  of  opinion  that  there  is  a 
case  to  go  to  the  jury.  (To  the  jury.)  The  question 
before  you  will  be  this,  whether  the  proprietors  of 
these  two  newspapers,  after  having  done  that  which 
in  law th^  were  perfectly  justified  in  doing,  viz., 
to  praise  themselves  as  much  as  they  possibly  could 
in  order  to  obtain  the  support  and  custom  of  the 
public — for  I  know  of  no  law  against  self-laudation 
— whether  one  of  them  has  not  gone  beyond 
fair  fighting,  and  done  that  which  brings  him 
within  the  law.  Now,  each  of  them  was  ftiUy 
entitled  to  set  his  canvassers  to  work  to  make  a 
profit  out  of  his  business  ;  those  canvassers  have 
been  called  touters,  but  why  any  ignominons 
phrase  should  have  been  fixed  upon  them  I  do  not 
Icnow,  for  I  believe  it  is  a  necessary  and  perfectly 
legitimate  mode  of  pushing  the  business  of  a  news- 
paper to  employ  canvassers  to  obtain  orders  for 
advertisements.  I  had  an  opportunity  for  some 
time  <^  seeing  both  these  newspapers,  and  so 
fitf  as  my  knowledge  has  gone,  I  believe  both 
of  them  to  be  very  respectable  papers,  and 
that  they  have  general^  been  conducted  on 
respectable  principles.  The  qoestion  is,  whether 
<me  of  them  has  not,  from  anger  and  partly 
from  folly,  permitted  itself  to  go  beyond  the 
law,  and  to  do  that  which  cannot  be  justified. 
The  action  of  libel  is  somewhat  peculiar,  oecause, 
although  it  is  a  matter  in  writing,  it  is  not  for  a 
judge  to  construe  it ;  the  question  whether  it  is  a 
a  libel  or  not  is  entirely  in  vour  hands,  and  I  have 
only  to  tell  yoa  what  the  definition  ot  a  libel  is ; 
and  inasmuch  as  it  is  a  writing,  and  inasmuch  ae 
the  publication  hem  been  admitted,  I  hare  to  tell 
;you  that  either  of  those  articles  is  a  libel,  if  in  your 
iad^;mant  it  causes  a  man  of  ordinary  sense  and 
feeling  to  feel  towards  the  person  of  whom  the 
thing  is  said,  ridicule,  or  contempt,  or  hatred. 
With  respect  to  the  first  article,  if  it  is  written  of 
Mr.  Latimer  or  of  the  management  (tf  his  business, 
if  it  be  tane,  it  would  cause  any  person  of  ordinary- 
feeling  and  ordinary  sense  to  feel  towards  him  or 
iihose  who  manage  his  business,  I  will  not  say 
Iiatred,  but  ridicule  or  contempt.  The  article  in 
question  says,  "  In  the  show-yard  to-day  an  auda- 
cious attempt  to  obtain  money  by  false  pretences 
was  detected  and  exposed,"  and  yon  must  ask 
yourselves  at  starting  whether  that  applies  either 
to  Mr.  Latimer  or  to  the  mode  in  which  his  busi- 
ness is  conducted.  Of  course  it  does  not  mean  a 
criminal  false  pretence,  but  a  false  pretence  which 
I  should  suppose  would  be  contemptibla.  Then  it 
says,  "a  certain  newspaper  of  limited  circulation, 
published  in  a  town  remote  firom  Guildford,  has 
inserted,  wittioot  any  order  to  do  so,  oolamns  of 
advertisements  r^erring  to  the  implements  on 
"new,  copied  from  otiier  new^iapars  to  which 
advertisements  have  bean  given,  or  from  papers  ot 
a  year  ago."    It  has  been  said  that  (his  cannot 


describe  the  plaintiff's  newspaper,  because  it  is 
asserted  thai;  his  paper  had  a  hige  drcnlatian,  but 
did  you  ever  know  of  a  libel  in  which  people  gave 
proper  phrases,  or  do  they  not,  on  the  contniy, 
generally  use  phrases  in  which  they  intend  to  cast 
stigma ;  and  if  this  applies  to  the  plaintiff's  news- 
paper, it  is  only  another  sarcasm.  That  bong  so, 
you  must  ask  yourselves  what  would  be  the  fad- 
ing of  people  who  found  that  a  newspaper  wu 
doing  business  in  this  way  in  order  to  gain  for 
itself  a  circulation.  The  article  proceeds: — "The 
object  of  this  proceeding  was  not  only  to  swdl 
the  number  of  advertisements  appearing  in  the 
columns  of  the  p{^>er  referred  to,  out  in  order  to 
inveigle  the  manufacturers  into  payment  by  subse- 
quently sending  in  bills  for  tlie  spurious  ad- 
vertisements, which  in  many  cases  would  be 
paid  for  under  the  impression  that  thev  had  been 
ordered  by  the  representatives  of  the  firm  in  the 
show-yards."  The  meaning  of  that  is, "  You  put  into 
your  paper  advertisements  that  are  not  ordered, 
not  omy  for  the  purpose  of  pretending  that  your 
paper  has  a  larger  circulation,  but  also  that  yon 
may  charge  people  at  their  own  places  of  business 
for  the  advertisements  and  get  payment  for  them, 
because  they  would  suppose  that  their  i^ents  at 
the  show  had  given  the  orders,  when,  in  met  they 
had  done  no&iag  of  the  kind."  Now,  do  you 
think  that  is  said  of  the  plaintiff  or  of  his  business, 
and  that  it  is  not  such  a  statement  which,  if  true, 
would  cause  any  reasonable  man  to  feel  tomrds 
him  or  his  business  contempt  and  ridicule  P  Is  it 
anything  else,  in  point  of  fact,  than  charging 
a  disgraceful  fraud?  The  last  sentence  in  this, 
the  first  article,  reads  as  follows :  "  Some  exhi- 
bitors to  whom  this  trick  was  pointed  out  were 
incredulous  concerning  it  until  they  ware  shown 
that  the  advertisement  in  several  caaes  mentianed 
the  articles  as  bein^;  on  view  at  '  Stand,  number 
,'  the  number  given  being  not  tiiat  of  the  ex- 
hibitor's stand  at  Guildford,  bat  at  Tauntcm  last 
year !"  Yon  are  to  say,  first  of  all,  whether  that 
paragraph  applies  to  the  plaintiff,  Mr.  Latimer, 
and,  secondly,  whether  it  appUea  to  the  manage- 
ment of  his  paper,  and,  if  it  does,  is  it.  a  libd  on 
the  pluntiS  personally  by  meooa  of  impatiag  per- 
sonal misconduct  to  him,  or  is  it  a  libei  on  him  hj 
means  of  being  a  libel  on  the  way  in  which  his 
business  is  managed ;  and  I  tdl  yon,  as  a  matter 
of  law,  that  ey&a  thou^  it  does  not  mean  to 
diarge  the  plaintiff  with  any  aotnal  persenal  cor- 
ruption, yet  if  it  is  a  charge  en  the  manage- 
ment of  taa  commercial  tausinees  that  it  is  being 
carried  on  in  a  disgraceful  way,  I  shall  ask 
yon  whether  yon  do  not  think  that  the  one  is 
as  great  a  hbel  as  the  other,  and  that  a  man 
can  be  ruined  more  easily  by  stating  that 
his  commnvial  tranoactiana  are  beang  carried  aa 
in  a  disgraceful  manner.  Is  it  to  be  tolerated  in 
this  country  that  a  person  shi^  say  that  your 
business,  whatever  It  may  be,  is  carried  on  in  a 
disgraceful  and  fraudulent  way,  and  afiwr  that  ho* 
beox  publiahed  and  voor  hnHawwa  nuBed,  that  he 
shall  turn  round  ana  aayhe  did  not  oiean  tbat  yon 
were  personaHy  corrupt,  but  tiiet  it  was  your 
head  derk,  or  manager,  or  all  the  deiks  in  your 
office.  I  aak  y«a  the  queatkna  aopantely ;  does 
this  apply  to  the  plaintiS  or  to  tba  maaa^ement 
of  hisbasineBsP  xoa  nast  look  at  the  circaBt- 
stanoes,  and  what  arethooa  cuBumstaaoaB  P  There 
had  been  a  quarrel  between  Awe  tvn»  nawapi^ezs 
about  the  number  ot  advertianiieiite.    That  is  duo 
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[CHAlf. 


first  ttet.  There  had  been  discossions  with  regard 
to  that  qnarrel  in  both  of  them.  In  the  year 
before  there  had  been  a  show  at  Taunton,  and  with 
ragsrd  to  it  adTertisements  had  been  inserted  in 
Ixni  these  newspapers.  There  was  afterwards  a 
show  at  Grnilofbrd,  and  with  regard  to  it 
admtiaements  were  sought  for,  and,  pro- 
hablj,  adreiiisements  inserted  in  both  those 
newspapers,  and  then  one  of  those  who  had 
qsarreUed,  and  up  to  that  time  had  fairly  quar- 
relled, writes  this  article,  in  which  it  is  stated 
that  a  oertBin  paper  of  limited  circulation,  pub- 
Esbed  in  a  town  remote  from  Guildford,  has  in- 
BOted  adrortisements  without  orders,  and  that  the 
nnmbers  given  ore  not  those  of  the  exhibitors' 
stands  at  Guildford,  but  at  Taunton  last  year. 
You  have  heard  over  and  over  again  during  the 
Imring  of  this  case  that  the  charge  bv  the  def  en- 
dats  against  the  plaintiffs  pec^le  is  that  they 
bd  copied  advertisements  of  the  Taunton  show  <n 
M  year,  and  by  so  doing  had  put  in  the  wrong 
muBbers  of  the  stands ;  and,  considering  all 
lhe«e  cnrcamstanoes,  it  is  for  you  to  say  to 
whom  the  article  is  intended  to  refer.  As  it 
las  already  been  properly  remarked,  the  parties 
ire  here  fee©  to  face  in  court;  the  person  who 
wrote  that  article  is  known  to  defendants,  and  yet 
no  one  on  the  defendants'  paper  is  called  to  say 
that  it  was  not  meant  for  tne  plaintiff,  and  th^ 
they  would  tell  who  it  was  meant  for.  "There  is  no 
go^^estion  from  the  very  be^nning  to  the  end  of 
this  case  by  the  defendants'  counsel  that  it  did 
refer  to  anyone  else;  he  has  not  suggested  another 
paper  in  Em^larid  or  another  person  to  whom  it 
was  intended  to  refer.  I  will  ask  you,  then,  to 
whom  it  does  refer.  If  it  refers  to  Mr.  Latimer's 
newspaper,  does  it  refer  to  Mr.  Latimer?  That 
■nst  be  decided  by  you;  your  knowledge  of  busi- 
ness will  enable  you  to  say  whether  in  the  conduct 
of  s  newspaper  in  a  country  town — for,  after  all, 
Plymouth  is  a  country  town — ^the  proprietor  would 
be  Vkdj  to  take  any  part  in  the  managemeut  of 
his  own  business,  and  you  must  say  whether  you 
think  the  charge  was  pointed  at  him  personally. 
If  you  do  not  think  it  is,  is  it  not,  then,  a  charge 
•gainst  the  commercial  integrity  of  his  business  ? 
fi  either  case  it  will  be  for  you  to  say  whether  it 
is  a  libel ;  and  if  you  think  it  is  a  libel,  either  as 
^)plicable  to  Mr.  Latimer  himself  or  as  applicable 
to  the  commercial  transaction  of  his  business,  then 
there  is  no  defbnce  to  it.  In  fact,  there  is  no 
defcnce  pleaded  to  that  article.  It  is  said  on 
iiAalt  of  the  defendants  that  it  is  a  privileged  dis- 
eassiai  and  a  matter  of  public  interest,  but  I  am 
hoond  to  tall  yon,  and  I  do  so  on  my  own 
rnponsibSity,  that  if  it  be  libellous  in  your 
opmion,  in  eitiher  sense  in  which  I  have  put  it 
to  yeu,  it  is  not  a  matter  of  general  public 
intnest.  I  say  so  distinctly ;  I  tell  you  that 
a  diBouBsion  between  two  newspaiier  proprie- 
tors at  Plymouth  as  to  which  of  tnem  nas  the 
btpest  circulation  is  not  a  matter  of  general 
ponKe  int8X«st.  Well,  gentlemen,  that  is  tne  first 
•rtide,  and  now  cximes  the  second,  and  even  if  this 
»  a  13>d,  if  it  be  tme,  the  plaintiff  cannot  recover. 
^he  same  qneation  will  arise  as  to  whether  it  is  a 
Ad,  and  in  the  latme  way  as  in  the  other  case,  you 
fill  Imn  to  say  whether  it  is  a  libel  upon  Mr. 
ily  by  means  of  imputing  personal 
tta  him,  or  whether  it  is  a  libel  upon  the 
,  _„  .irtcfhiabusineBS.  If  it  b«  a  bbel,  in  yonr 
epaim,  ^pam  ^be    personal   character   of   Mr. 


Latimer,  it  is  clear  to  me  that  the  defendants' 
connsel  has  given  up  the  defence,  because  I  must 
tell  you  this,  that  yon  are  to  put  upon  the  libel  the 
true  sense  of  it,  and  the  plea  is  not  proved  unless 
yon  are  satisfied  that  the  whole  of  what  the  libel 
imputes  in  the  sense  which  yon  have  given  to  it, 
is  proved  to  be  true.  If  yon  think  the  second 
article  is  a  libel  upon  the  personal  conduct  of  Mr. 
Latimer,  you  cannot  say  that  the  plea  is  proved 
unless  it  is  shown  that  Mr.  Latimer's  personal 
conduct  has  been  wrong,  and  if  you  say  the 
second  libel  impntes  personal  misconduct  to  Mr. 
Latimer,  and  is  a  libel  because  it  does  so,  yon 
cannot  say  the  justification  is  proved  unless 
it  justifies  that  imputation  upon  his  personal 
conduct.  Now,  in  the  first  place,  there  is  no- 
evidence  that  he  ever  knew  anything  wrong  in  the 
conduct  of  Mr.  Saunders,  his  cuivasser.  In  the 
second  place,  you  have  heard  the  defendants'' 
counsel  say  in  the  most  distinct  manner  that  he 
does  not  impnt»  any .  personal  misconduct  to  Mr. 
Latimer ;  but  if  he  does  not,  and  the  libel  does, 
then  the  libel  is  not  justified.  If  you  think  the 
second  libel  does  not  impute  personal  misconduct 
to  Mr.  Latimer,  does  it  impnte  misconduct  in  the 
management  of  his  business  P  It  will  be  for  you  to 
say  what  is  the  sense  of  that  second  article. 

The  jury  foimd  for  the  plaintiff,  damages  4001., 
being  of  opinion  that  both  articles  imputed  per- 
sonal misconduct  to  the  plaintiff. 

Edlin  applied  that  execution  might  be  stayed  in 
order  that  he  might  move  to  enter  a  nonsuit, 
on  the  ground  that  there  was  no  evidence  on  the 
first  count  that  personal  misoouduct  was  imputed 
to  Mr.  Latimer. 

His  LoBOSHiF  said  he  might  not  then  be  present, 
and  he  therefore  hoped  Mr  Edlin  would  not  forget 
to  let  the  court  understand  that  he  merely  staved' 
execution  upon  his  application ;  not  that  he  had 
the  slightest  misgiving  ae  to  the  correctness  of  his 
ruling. 

Soucitors  for  the  plaintiff,  Gibson  and  Moore. 

Solicitors  for  the  defendants,  Booker,  McUthncs, 
and  Shetty. 

lEqttitg  Courts. 

— •— 

COJtVS  OF  APFBAK  IS  CEAVCEST. 

Seported  by  Taoxu  BKOouautK  uid  E.  Stiwabt  Roche, 
Eiqra.,  ButisterB-at-Law. 

Wednesday,  April  19. 

(Before   the  Lobd   Chakceliar  (Hatherley)    and 
Lords  Jcsiicss.) 

Be  The  Blakblt  Oednancis  Cokfaxt  (LmnED;; 

BkHT's  CASS. 

Windutg-up — Pott  memhers — To  what  debts  liable 
— Past  debts — Contributions  towards— Order  of — 
Past  member  buying  up  past  debts — Release  to 
company — Companies  Act  1862  (««.  38  and  133). 

Tlieind  subsection  of  theSSth  seetionofthe  Companies 
Actl862,which provides  "that  no pastmember shall 
be  liable  to  contribute  in  respect  of  any  debt^  o»- 
liability  of  the  company  contracted  after  the  time 
at  whtch  he  ceased  to  be  a  m,ember,"  does  not 
mean  that  he  is  to  contribute  to  thefuli  amount  of 
such  debts,  but  only  to  contribute  towards  pay- 
ment of  so  much  of  mem  as  the- prior  contrilmtiouK 
of  the  pretent  members  thaJl  be  tnsitffi-cient  to- 
satisfy. 
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Be  Tub  Burbly  Okdsancb  Company  (Limitbd)  (Bebtt's  Cask). 


[CUAS. 


A  past  member,  settled  o»  List  B,  employed  an 
agent  to  buy  up  all  the  debts  of  tlie  company  which 
iccre  in  exlstetice  when  iie  ceased  to  be  a  member, 
and  after  tlieu  were  so  bought  up,  sudi  debts,  and 
all  claims  and  demands  !n  respect  of  them,  were 
leytMy  released  to  tlie  company.    A  caU  was  after- 
wards made  upbu  him,  but  it  wius 
Held,  tluit,  as  aU  debts  existing  wlien  he  retired  luid 
biiiin  thus  extinguislied,  there  was  nothing  towards 
.    which  he  could  be  eaUcd  tipon  to  contribute,  and 
the  order  of  the  Master  o/tlte  Bolls,  directing  tlie 
removal  of  his  name,  was  affirmed. 
But  as  to  contribution  to  tlie  costs  of  tlte  winditig-im, 
(jtuere;  fora  case  might  arise  wliere  almost  the 
whole  costs  were  incurred  in  respect  of  past  debts. 
Be  The  Accidental  and  Marine  Insurance  Corpora- 
tion (L.  Rep.  6  Ch.   Ap.  •428;  23  L.  T.  Rep. 
N.  S.  223)  commented  upon,  and  not  followed. 
This  was  an  appeal  by  the  official  Uqaidator  of 
the  company  against  an  order  of  the  Master  of  the 
Bolls,  directing  that  the  name  of  Mr.  Brett,  a  past 
member,  should  be  removed  from  the  List  of  Con- 
tributories,  class  B,  on  the  ground  that  all  debts 
existing  when  ho  ceased  to  be  a  member  had  been 
validly  released  to  the  company. 

The  hearing  is  reported  ante,  24  L.  T.  Rep.  N.  S. 
310,  where  the  facts  and  judgment  are  fully  stated. 
The  appeal  was  opened  before  the  Lords  Justices 
alone  on  the  20th  March,  but  their  Lordships  con- 
sidered the  questions  of  such  difficulty  and  im- 
Eirtance  that  they  desired  the  assistance  of  the 
ord  Chancellor. 

Sir  Bichard  BaggaUay,  Q.  C,  and  Higgins  sap- 
ported  the  appeal,  and  relied  chiefly  on 

Re  The  Acindental- and  Marine  Insurance  Corporation, 
ex  parte  The  Briton  Medical  and  Oeneral  Life 
Atioeiaiion,  L.  Bep.  5  Ch.  Ap.  428 ;  23  L.  T.  Bep. 
N.  S.  223. 
Jessel,  Q.  C,  and  Frederic  Harrison,  supported 
his  Lordship's  order.    The  nature  of  the  argu- 
ments fully  appears  fh>m  the  judgments  which 
follow.    The  other  authorities  cited  were : 

Oaties  V.  Turquand,  L.  Bep.  2  Eng.  and  Ir.  Ap.  325 ; 

16L.T.Bep.N.S.808; 
Re  Earned' s  Bcmking  Compamv,  Andrews'  Case,  L. 

Bep.  3  Ch.  App.  161 ;  17  L.  T.  Bep.  N.  S.  305 ; 
Carew'i  Case,  7  De  G.  M.  sad  O.  43 ; 
Re  Tlte  Strand  Music  Ball  Company,  8  De  G.  J.  and 

Sm.  147 ;  13  L.  T.  Bep.  K  S.  177  ; 
The  Companies  Aot  18ra,  ss.  38  &  133 ;  7  &  8  Viot. 
o.  110 ;  19  A  20  Vlot  0.  47,  8.  63. 
Higgins  having  replied. 

The  Lord  Cuancellob  sidd : — ^lam extremely  glad 
to  have  had  this  case  fully  argued,  and  it  was  most 
desirable  that  it  should  be  so,  regard  being  had  to 
the  decision  which  was  come  to  by  the  late  GiSard, 
L.J.,  In  the  maUer  of  the  Accidental  and  Marine 
JnKurance  Corporation. 

•  The  point  which  the  Lord  Justice  then  had 
before  him  was  not  exactly  the  point  which  we  have 
now  before  us ;  but  the  observations  made  by  him 
in  his  judgment,  and  the  reasoning  on  which  he 
relied  in  that  judgment,  would  be  such  as  to 
render  a  decision  of  the  case  now  under  appeal 
affirniiug  the  decision  of  the  Master  of  the  Bolls 
cei-taiulv  inconsistent  with  the  decision  as  pro- 
nounced, and  the  reasoning  contained,  in  that 
judgment  of  the  late  Lord  Justice. 

Now  the  real  point  before  us,  so  far  as  the  facta 
with  which  we  are  concerned  establish  it,  is  this : 
The  company  was  wound-up  within  a  year  after 
the  time  when  this  gentleman,  Mr.  Brett,  had 
ceased  to  be  a  shareholder  in  it.    He,  therefore. 


would  be  liable  to  some  extent,  and  the  question  is 
to  what  extent,  in  respect  of  any  debts  which  were 
existing  at  the  time  when  he  ceiised  to  be  a  share- 
holder in  the  company.  At  the  time  when  the 
order  for  winding-up  the  company  was  made,  there 
did  exist  such  a  debt,  which  was  said  then  to  be 
about  10,0001.  It  was  proved  under  the  winding- 
up  ;  dividends  upon  it  had  been  received  to  a  cer- 
tain extent ;  and  the  debt  was  until  lately — at  all 
events  until  the  middle  of  last  year,  or  the  latter 
part  of  last  year  —  still  existing.  The  debt  had 
been  somewhat  reduced,  so  that  it  then  amounted 
to  about  90002.  In  the  course  of  lost  year,  how- 
ever, that  was  disposed  of  by  instruments  which 
amounted  to  a  release  by  the  creditors.  The 
debt  therefore  was,  at  the  time  when  the  call  was 
made,  gone.  It  was  not  any  longer  a  debt  which 
could  be  brought  in  any  way  to  bear  upon  the 
assets  of  the  company,  or  in  respect  of  wtuch  any 
further  payment  could  be  required  from  the  assets  ci 
the  company.  Then  the  question  is  whether,  upon 
the  call  made  after  the  debt  is  extinguished,  that  can 
be  enfoi-ced  against  Mr.  Brett,  the  shareholder, 
there  being,  at  the  time  when  the  call  was  made,  no 
debt  which  had  accrued  antecedently  to  the  time  of 
his  ceasing  to  be  such  shareholder. 

The  clause  upon  which  the  whole  of  the  case 
must  in  fact  turn  is  the  38th  clause  of  the  Com- 
panies Act  1862,  the  present  Winding-up  Act,  and 
that  clause  seems  to  me  to  have  somewhat  in- 
volved the  case  in  difficulty,  from  an  attempt 
which  is  made  to  gather  up  into  the  wording  of 
one  primary  part  of  the  clause  cases  of  a  veir 
different  description;  namely,  the  case  whicu 
affects  the  shorenolder  who  remains  a  shareholder 
up  to  the  time  of  the  winding-up,  and  the  case  of 
one  who  has  ceased  to  be  a  shareholder,  bat  has 
ceased  to  be  a  shareholder  within  a  specific  time, 
namely  one  year  before  the  winding-up  com- 
menced. Beyond  that  one  may  sar  that  there  is 
little  attempted  to  be  done  by  the  first  part  of  the 
clause,  because  the  first  part  of  the  clause  attempts 
to  apply  itself  to  all  cases  alike,  namely,  the  cases 
of  companies  both  of  limited  and  unlimited 
liability.  The  first  part  of  the  clause  runs  thus : 
"  In  the  event  of  a  company  formed  under  this 
Act  being  wound-np,  every  present  and  past 
member  of  such  company  snail  be  liable  to  con- 
tribute to  the  assets  of  the  company  to  on  amount 
sufficient  for  payment  of  the  aebts  and  liabilities 
of  the  company,  and  the  costs,  charges,  and 
expenses  of  the  winding-up,  and  for  the  payment 
of  such  sums  as  might  be  required  for  the  a^jost* 
ment  of  the  rights  of  the  contributories  amongst 
themselves."  Stopping  there,  it  is  a  plain  and  dis- 
tinct enactment  that  everybody  past  and  present, 
without  any  limitation  wliatever,  is  liable  to  con- 
tribute to  a  common  fund,  which  is  for  the  payment 
of  all  the  debts  of  the  company,  for  the  ezi>enBes  <rf 
the  winding-up  of  the  company,  and  for  adjusting 
all  the  claims  of  members  of  the  company  irUer 
se.  Then  follow  the  exceptions :  "  and  with  the 
oaalifications  following,  that  is  to  say."  Now 
the  first  qualification  is  that  "  no  past  member 
shall  be  liable  to  contribute  to  the  assets  of  the 
company,  if  he  has  ceased  to  be  a  member  for  a 
period  of  one  year."  That  is  the  first  exception, 
which,  of  course,  does  not  apply  to  Mr.  Brett,  who 
had  not  ceased  to  be  a  member  within  that  period. 
The  second  is  the  important  exception  which  is 
applicable  to  this  case,  and  it  is  taijt :  "  No  pMt 
member  shall  be  liable  to  contribnte  in  ren>ee(  of 
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toy  debt  or  liability  of  the  company  contracted 
after  the  time  at  which  he  ceased  to  be  a  member." 
Now  there  is  a  snbseqaent  qualification  which 
does  not  bear  upon  the  present  case  in  any  way 
afKcially,  bat  wluch  I  may  jnst  mention.  It  is  a 
snbseqaent  exception  in  favoar  of  past  members, 
namely,  that  nooody  is  to  be  applied  to  to  contri- 
bnte  in  a  limited  company  more  than  the  amount 
of  his  shares ;  so  that  if  the  person  to  whom  the 
share  has  be^  assigned  is  competent  to  pay  all 
calk  upon  it,  the  past  member  becomes  exempt 
from  all  liability  in  that  respect.  That  has  not 
any  special  apphcation  to  the  case  before  as,  and 
that  case  comes  to  this :  What  is  the  proper  oon- 
atroction  to  be  given  to  the  whole  of  tnis  primary 
part,  or  commencement,  of  the  clause  qualified 
with  this  expression,  "  that  no  past  member  shall 
be  liable  to  contribute  in  respect  of  any  debt  or 
liid>ili^  of  the  company  oontracted  after  the  time 
at  which  he  ceased  to  be  a  member"  P 

Kow  I  confess  it  does  appear  to  me  that  the 
late  Gi&rd,  L.  J.  was  in  some  degree  led  into  an 
erroneooa  conclusion  by  supposing  that  the  whole 
of  this  arrangement,  as  mJaide  under  the  Act  of 
1862,  was  of  so  general  and  arbitrary  a  character, 
and  so  varied  aU  the  usual  rights  subsisting  be- 
tire^i  the  partners  in  a  joint  -  stock  company, 
hter  te  on  the  one  hand,  and  these  partners  and 
their  creditors  on  the  other,  as  to  compel  him  to 
gi^  to  Hbe  Act  of  Parliament  that  interpretation 
which  might  seem  to  follow  most  closely  the 
Utorsl  wording  of  the  Act,  and  without  any 
reference  to  what  the  past  coarse  of  right 
ami  justice  had  been  as  becween  companies 
esnymg  on  their  bnsiness  and  changing  from 
time  to  time  their  members,  and  those  who 
became  their  creditors  under  tiiose  circumstances. 
Certainly  it  would  require  a  good  deal  to  con- 
vince me  that  it  was  mtended  by  the  Legisla- 
tare  to  alter  roles  so  just  as  those  which  I  am 
about  to  state,  constituting  the  ordinary  relations 
between  partnerships  and  those  who  ti-nst  them, 
imlesa  ibsse  was  something  very  specific  to  be 
ftNmd  in  ih»  enactment  itseu,  which  should  satisfy 
me  that  it  must  have  been  the  intention  of  the 
Ixgialature  to  make  that  variation,  and  that  no 
other  intent  or  porpose  could  be  derived  from  the 
WDrda  used.  I  apprehend  that,  according  to  the 
ordinuy  rules  of  partnership,  a  person  who  has 
wmsfri  to  be  a  partner  ceases  at  once  to  be  liable 
to  any  charge  whatever  in  respect  of  contracts 
entered  into  or  liabilities  or  d^ts  incurred,  after 
be  has  ceased  to  be  a  partner,  by  those  with  whom 
all  his  oonneoticm  has  been  determined,  he  being 
thMi  no  longer  a  contracting  party,  and  having  no 
nof*  to  do  wiUi  the  concern.  Therefore  the  ordi- 
naiy  flonrae  of  things  would  be  that  a  person 
cfging  to  bdkmg  to  the  partnership  oonld  have 
Mrthing  to  do  with  subsequently  contracted  debts. 
Oa  Um  other  hand,  the  creditor  who  had  con- 
taMted frith  tiie  remaining  members  of  the  partner- 
liaf,  bat  bad  never  entered  into  anv  contract  with 
tl«iaHDarwho  had  retired,  would  have  no  right 
m  the  partner  who  had  so  retired  for 
t  of  hia  debt,  and  therefore  neither  his 
DSr  the  creditor  would  have  any  right 
laiMn  ao  withdrawing  from  the  partner- 
,  mien  there  was  a  distinct  acceptance 

r  "»™"g  into  the  concern,  then  of 

kl(fiu|MdmMCT  law  of  partnership  before 

-  -    ned,  that  new  person  so 

wooM  not  bo  liable  to 


tiie  past  debts  of  the  concern.  It  would  require 
some  engM^ement  on  his  part  to  make  himseu  so 
liable ;  and  whereas  it  was  by  no  means  unfreqnent 
for  a  person  coming  fresh  into  a  part.nership, 
and  taking  the  benoit  of  all  the  assets,  to  take 
upon  himself  also  all  the  liabilities  that  had  been 
incurred,  it  would  not  be  very  surprising  to  find  the 
Legislature,  taking,  with  regard  to  joint-stock 
companies,  that  state  of  things,  and  feeling  that  it 
might  be  just,  under  all  the  circumstances,  that 
the  partnership  which  was  being  continued  from 
time  to  time  by  fresh  accessions,  made  some- 
times de  die  in  diem  and  sometimes  from  week 
to  week,  but  continually  shifting,  should  be 
settled  once  for  all  (whatever  might  be  the 
common  coarse  of  dealing,  especially  in  banking 
concerns  and  businesses  of  that  character, 
between  mankind),  as  a  contract  which  all 
persons  should  be  supposed  to  enter  into  on 
engaging  in  such  a  partoership  as  a  joint-stock 
company — a  contract,  namely,  to  accept  the  assets 
and  the  liabilities  of  the  partnership  at  that  time. 
Therefore  one  is  not  at  all  surprised  to  find  the 
Legislature  saying  that  the  persons  constituting 
sucn  a  partnership  at  its  demise  (if  I  may  so  call  it, 
that  is  to  say  when  it  comes  to  an  absolute  failure 
and  a  winding-up)  should  be  considered  liable  for 
all  the  existing  debts,  inasmuch  as  every  new 
partner  had  entered  into  the  concern  with  the 
advantage,  such  as  it  was,  of  possessing  a  share  in 
all  the  assets,  and  would  be  supposed  to  have  oon- 
tracted by  an  actual  contract,  as  has  been  done  in 
many  cases  of  private  firms,  to  become  liable  for  all 
the  liabilities.  But  it  would  require  a  very  great 
stretch  of  imagination  to  conceive  a  reason  why 
the  Legislature  should  say  that  the  ordinary  law 
by  which  a  man  has  been  liberated  from  his  en> 
gagements  when  he  ceases  to  be  a  munber  of  the 
partnership  should  be  altered,  and  that  he  should 
continue  to  be  liable  for  debts  and  contracts  over 
which  he  had  no  control  whatever,  and  in  which  he 
had  no  interest  whatever,  namely,  those  incurred 
after  his  leaving  the  partnership. 

Accordingly,  m  looking  back  to  the  histoiy  of 
the  whole  transaction,  it  does  not  appear — ^with  the 
single  exception  I  shall  have  to  notice  presently  of 
the  63rd  section  of  the  Act  of  1856 — that  anytmng 
more  had  been  done  by  legislation  anterior  to  18w 
than  this,  that,  whereas  there  had  been  a  difficult 
remedy  by  icAre  fctciat  in  order  to  get  at  the 
different  parties  aner  vou  had  recovered  judgment 
from  the  company  itself,  now  this  should  be  rendered 
more  easy  by  the  medium  of  calls ;  and  fWnn  time 
to  time  arrangements  were  made,  not  by  way  of 
calls  in  the  first  instance,  but  by  way  of  motion 
before  the  judge,  instead  of  applying  the  mora 
difficult  prooedure,  and  the  procedure  more  liable  to 
delav  and  objection,  of  scire  fadtia ;  but  the  ri^ts 
of  tne  parties  were  in  no  way  interfered  with. 
Those-wno  had  ceased  to  be  partners  were  after  a 
certain  time  excused  fVom  all  liability,  and  that 
time  was  a  time  shorter  than  the  Statute  of 
Limitations  fixed ;  it  was  at  first  three  years,  then 
it  became  two  years,  and  afterwurds  it  was  brought 
down  to  one  year;  and  members  ceased  to  be 
liable  to  anvthing  even  in  respect  of  the  past  debts 
after  tixey  had,  for  the  respective  periods  I  hava 
mentioned,  ceased  to  be  members  of  the  partner* 
ship ;  but  in  no  case  except  in  that  63t-d  section 
did  the  Legislature  make  a  person  who  hsd  ceased 
to  be  a  member  of  the  partnership  liable  for  sab- 
seqaent  debts.  .   ,  t 
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Now,  in  that  section  there  dtiei  oocnr  an  enact- 
ment whidi  aj^Hes  to  limited  companies ;  in  the 
very  same  Act  of  Parliament  the  case  is  made 
different  as  to  companies  with  nnlimited  liability, 
and  the  ordinaiy  course  is  preserved  of  m^dng 
the  member  Uabfe  for  that  onl^  which  was  a  proved 
anterior  debt.  But  as  to  limited  companies,  there 
is  certainly  in  thit  63rd  section  a  provision  which 
does  make  the  person  daring  a  year  liable  to  all 
the  debts  which  may  exist  at  the  tim6  of  the  com- 
pany being  proceeded  against,  although  he  may 
have  ceaaeM  to  be  a  member  befbre  those  special 
liabilities  were  contracted.  Bnt  when  yon  come 
to  look  at  that  provision  you  find  that  no  excep- 
tion whatever  is  made;  and  it  really  in  other 
reepects,  therefore,  tends  to  except,  from  the  mere 
&ct  that  it  proves  the  continnity  of  what  one  woold 
have  thought  a  fair  arrangement  among  the 
parties  existing  as  in  the  cases  of  ordinary  pwtner- 
sliip ;  and  except  for  that  single  circumstance  it 
very  much  strengthens  the  construction  I  am  dis- 
posed to  put,  and  which  I  in  fact  do  put,  upon  the 
38th  section  of  the  Act  of  1862,  inasmuch  as  it 
gives'  no  exception  whatsoever,  bnt  makes  the 
member  liable  for  all  the  debts  of  the  concern, 
althongh  every  single  debt  may  have  been  con- 
tractea  after  hie  ceased  to  belong  to  it,  which  would 
be  a  nKwt  singular  provision  certainly.  Certainly 
by  that  Act,  as  far  as  that  section  is  concerned,  a 

Serson  who  had  1^  a  concern  quite  free  from 
d»t,  or,  at  all  events,  when  it  was  in  such  a  state 
that  the  debts  would  be  likelv  to  be  {mid  off  defaeto 
within  a  few  months  of  his  leaving  it,  might  find 
himself  liable  for  a  considerable  amount  of  debt, 
which  might  have  been  occasioned  by  bad  manage- 
ment after  the  time  when  he  had  left  it.  Therefore 
it  makes  it  tha  more  marked  that  this  section 
takes  special  care  to  say  that  it  shall  be  avoided  in 
some  manner — ^to  what  extent,  and  how,  is  the 
question  whi(^  is  now  before  ns — because  it  does 
aaj  that  "  No  past  member  shall  be  Mekie  to  ooa- 
tnbuta  in  respect  of  any  debt  or  liability  of  the 
company  contracted  after  the  time  at  which  he 
ceased  to  be  a  member."  That  is  ordinary  justice 
and  ordinary  right,  and  what  one  would  conceive 
to  be  the  true  mt«it  ^d  meaning  of  a  contract 
between  man  and  man.  Ko  creditor  supposes  that 
be  is  contracting  with  a  perstm  who  has  ceased  to 
hare  anjrthing  to  do  with  the  concern  with  which 
he  is  dealing;  no  person  who  hae  ceased  to  be 
a  shareholder  in  a  concern  supposes  that  he  is  to 
be  made  liable  for  that  which  has  been  done  by 
others  after  he  has  Iei%  the  oonoem  and  has  no 
control  over  it ;  so  that  the  reasonable  constmo- 
tion  is,  not  that  this  is  an  Act  passed  de  novo,  and 

E'ving  merel;^  arbitrary  rights  as  to  what  the 
Bgislatore  might  think  at  tliat  particular  moment, 
wholly  apart  from  all  ordinary  rules  of  law,  to  be 
ri|^t  and  proper,  bnt  a  rational  construction  is  to 
be  ffiven  to  it,  consistently,  if  possible,  with  that 
whieh  is  right  and  just. 

One  state  of  things  must,  of  conrse,  arise  upon 
anTeonstmotion  of  this  sub-section  of  the  Act  of 
1862.  It  cannot  be  contended  now  that,  if  at  the 
date  of  the  winding-np  there  was  no  debt  existing, 
a  pM^  member  could  be  liable.  What  diflSarenoe 
oan  it  make  to  the  ooeapaay  that  the  debt  has  sub- 
aequently  eeased  to  exist?  We  have  in  vain 
awed  fbronv  reason  for  that,  and  Mr.  Higgins  has 
eadeayoorea  to  g^ive  an  answer  in  hig  re^y ;  bnt 
hia  answer  waa  not  one  which  eatisfled  the  de- 
jnands  of  the  case.    AVhat  reason  can  there  be  why 


on  the  one  hand  the  partners  in  the  companv,  Wr 
on  the  other,  the  creditors  of  the  company,  shoiM 
have  no  rights  whatever  against  the  past  membera 
in  the  event  of  all  the  debts  being  cleared  oSat  tiie- 
time  of  the  winding-up,  while,  if  there  was  a  debt 
of  1000{.  or  2000Z.  existing  at  the  date  of  tha  wind- 
ing-up, thev  should  have  such  rights  as  to  render 
it  impossible  for  the  parties  so  liable  for  this  lOOOL 
or  20001.  to  club  together  among  themselves,. 
befbre  the  call  was  made,  the  gums  which  itwonld 
be  necessary  to  raise  for  the  purpose  of  paying  off 
that  debt  P  Take  the  case  of  twen^  persons  con- 
tributing among  themselves  tiieir  502.  apiece  and 
MVing  off  the  debt  of  lOOOi. — who  is  injured? 
Who  18  wronged  P  I  mean  who  is  wronged  equita- 
bly by  these  persons  paying  off  the  debt  which 
they  have  contracted,  liberating  the  company  from 
that  debt  altogether  by  paying  it  off,  and  dis- 
charging themselves  from  any  torther  trouble  or 
concern  in  the  company  P 

Then  they  wonld  be  doing  a  great  deal  more  than 
they  were  ob^ed  to  do,  beooase  really  the  c(m- 
tract  is  this :  They  have  a  right  to  call  mxm  all  the 
existing  members  of  the  company  to  help  them  to- 
pay  off  all  the  debts,  and  they  might  have  a  right 
to  say  they  had  ceased  to  be  members  of  the  com- 
pany, and  had  a  right,  in  priority  to  any  calls  or 
demands  made  upon  them,  to  say  "  It  was  your  dutv 
to  clear  off  this  debt,  and  not  leave  ns  to  do  it ; ' 
but  having  made  this  arrangement,  hy  which  they 
had  contracted  to  pay  off  the  debt  without  trou- 
bling the  other  shareholders,  these  other  share- 
holders say  :  "  We  are  grievously  wronged  by 
having  this  debt  released ;  what  would  have  hap- 
pened otherwise  would  have  been  that  we  should 
nave  called  upon  you,  if  this  debt  had  not  been 
released,  by  the  aid  of  Toar  aaeets  to  join 
with  us  in  paying  off'  aU  the  debts  of  the 
concern ;  there  were  30001.  or  40002.  doe 
when  yon  left  as,  and  we  have  inearred 
100,000*.  of  debt  since,  bnt  we  think  we  aare  not 
altogether  in  such  a  bad  state  as  that  we  cannot 
manage  to  p^  18«.  in  the  pound  upon  the  wnonnt 
of  the  debt ;  but  when  we  have  done  that,  all  tiie-  • 
creditors  who  existed  at  the  date  of  your  being  a 
shareholder  will  have  been  paid  their  18«.  in  the 
pound,  and  there  are  only  2«.  more  to  pay.  They 
say  that  is  not  so,  becanse  the  late  Giffud,  L.J., 
has  said  the  ta^e  meaning  of  the  section  is  thalr 
they  are  not  to  eontribute  more  than  soffioient  to- 
answer  tite  debts,  so  that  we  shall  hmro  a  right  to 
ceJl  npon  you  to  pay  up  the  whole  amount  of  the- 
debt,  liie  3000J.  which  was  owing  when  yon  oeased 
:  to  be  a  member  of  the  oompany,  although  with 
'  vonr  contributions  we  have  been  able  to  pay  18*. 
in  the  pound ;  but  we  will  make  you  pay  enoagh 
to  pay  the  additional  sum  and  throw  that  into  the 
general  contribution,  making  yon,  in  fact,  oontri- 
bnto  to  the  general  fiind."  Icannot  oonoeive  that 
that  Is  a  reasonable  oonstmction  of  the  Act  oC 
Parliament.  Therefore,  when  the  Act  does  say 
"  no  past  member  shall  be  liable  to  contribute  to  the 
assets  in  respect  of  any  d^t  or  liability  oontraoted 
after  the  time  at  which  he  oeMed  to  be  a  member," 
it  does  not  mean  that  he  is  to  pay  to  the  fall 
amount,  but  that  he  is  to  be  pnt.as  he  hasoontiwted, 
in  a  position  in  which  he  is  bonnd  to  c<mtributo 
with  all  the  others  like  the  others  in  Class  B,  and 
like  the  others  in  Class  A  who  come  after  him ;  he 
is  to  contribute  not  to  all  the. debts  of  the  concern, 
bat  only  to  contribute  to  those  which  existed  at 
the  time  when  he  oeased  to  be  a  member.    Other- 
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wise  joa  sv«ep  Mroy  the  whole  effect  of  the  words. 
James,  LJ'.,  in  the  first  instanoe,  asked  that  which 
looljnpeatedafterwarda — viz.,  what  equity  can  the 
sabae^ient  creditors  have  to  ask  that  this  shoald 
be  done  P  The  sdbseqnent  creditors  never  had 
any  right  against  the  shareholders,  unless  indeed 
the  stotnte  ^ve  it  to  them  arbitrarily.  They 
never  had  a  right  against  the  shareholder  who  had 
kft  and  departed.  What  right  had  the  subsequent 
shareholder  P  He  was  never  their  partner,  and 
never  contracted  jointljr  with  them  in  any  way. 

Then  another  qneation,  which  was  asked  by 
Helligfa,  LkJ.,  was  this:  In  the  case  of  an  un- 
limited coBopany,  where  is  the  limit  P  There  is  a 
Emit  no  doubt  in  the  case  of  a  limited  company, 
beesnse  there  a  member  would  not  pay  beyond 
the  am<mnt  of  his  shares.  But  in  an  unlimited 
company  what  is  the  limit  P  I  really  do  not 
know.  If  the  debt  was  4000L  or  5000L  after  he 
ceased  to  be  a  member,  I  do  not  see  how  the  limit 
is  to  be  put  OB  the  liability  of  this  person.  You 
mi^t  say — trae  it  is  you  are  only  charging  them 
in  respect  of  this  debt,  but  we  call  upon  each  indi- 
Tidnal  member  of  this  company  in  class  B  to  pay 
the  whole  debt;  we  deprive  him  of  the  right  of 
ccntribntioii  to  class  B,  and  deprive  him  uso  of 
the  right  of  contribution  in  class  A,  but  call  upon 
him  to  pay  the  whole  amount  of  the  debt  which 
exnted  at  the  time  of  his  ceasing  to  be  a  member. 
I  do  not  think  that  was  the  moaning  of  the  Act  of 
Baitiwaeiit.  I  think  the  dear  meaning  of  the  Act 
d  Bitfaotent  is  that  every  man  is  to  be  taken 
lor  aperiod  of  one  year  as  not  having  retired  from 
the  eompony,  because  be  is  the  person  to  be 
trusted  by  the  creditars  during  that  time.  The 
cieditarB'  rights  were  cat  down  by  the  statute  to 
the  period  ot  one  year,  and  the  creditor  must  prove 
his  debt  within  one  year,  or  else  he  will  fail  in 
gtttiag  it ;  bat  until  the  end  of  that  period  the 
aharebokler  would  remain  liable,  tmd  he  is  not  to 
he  aOowed  to  shirk  out  of  the  concern  at  the  last 
■omeni  when  it  is  becoming  bankrupt,  and  say  I 
am  ao  longer  a  aharehol^.  The  Legislature 
wa  yoa  ahaH  continue  for  a  year  to  be  a  shture- 
hfrider,  a«^  to  be  liable  in  respeet  of  the  debts 
when  701a  leave ;  but  in  the  contrary  case,  where 
he  has  bond  fide  gone  out  of  the  concern  at  the 
heffmmng  of  the  year,  tad  the  ooncera  has  been 
cairied  on  in  a  very  reckless  manner  after  he 
has  left  and  after  he  oeaaes  to  have  a  share  in  it, 
he  ahall  not  be  answerable  for  the  acts  of  those 
«h»  ware  hia  oo-ahareholders ;  he  shall  be  under 
■•  Kability  to  the  creditors  who  have  not  trusted 
Urn,  hat  the  remaining  partners ;  he  is  only  liable 
tQ  oaatrfimte  in  respect  of  those  debts  which 
■fetbe  time  of  his  retirement.  I  do  not 
:  tbe  diffionlty  would  be  a  serious  difBcnlty,  if 
'  to  be  enooimtered  here,  as  to  tke  arrange- 
fop  difltribatifa.  Bat  it  has  not  to  oe 
I  h««.  All  we  haive  to  do  is  this — the 
paid  aad  is  gone;  there  is  no  debt; 
>  JWr  aaowwity,  therefore^  to  omsider  what 
P  ji.to  he  done ;  tiliece  ia  nothing  for  thou  to 
>  tot  for  th»  thing  towavds  whieh  they 
has  departed.  But  when  the 
J  IdoBflt  tiaak  ik  wiQ'  be  vcsy  diffi- 
)  ilka-MlatioB.  of  the  cjpieation.  It  ia 
'  "ffllibM»to  be  solved,  taking  any 
1  m  aaSfMot'  of  each  iadividoM 
ki  te'  whafr  was  the  iunoant 
tteiWtindi  IShatof  ooqrsamay 
Kwik  totoo'  tO'  aaji  ntost  be,  be- 


cause eight  or  ten  might  go  oat  on  the  same  day,  but 
ordinarily  it  would  bo  different— in  respect  of  eveiy 
shareholder.  Therefore  the  difficulty  must  be 
encountered,  when  it  arises,  in  the  best  way  it  can. 
I  do  not  think  that  difficulty  is  to  be  compared 
with  what  seems  to  me  the  monstrous  injustice 
of  making  a  man  on  our  system  of  commercial 
transactions  liable  for  all  that  has  taken  place 
after  he  has  left  the  concern,  and  to  a  person  with 
whom  he  has  had  no  dealing  whatever,  and  for 
the  benefit  of  persons  to  whom  he  is  under  no 
obligations.  I  think,  therefore,  the  judgment  of 
the  Master  of  the  Bolls  is  right. 

Then  with  regard  to  the  costs  of  the  windiag-up. 
There  is  certamly  a  difficulty  arising  upon  the 
words  of  the  Act,  "  contributions  being  made  by 
past  and  present  members."  They  are  all  put  in 
one  sentence,  and  it  does  speak  of  the  costs  of 
winding-up  and  of  the  costs  of  adjusting  the  rights 
inter  se  of  the  partners,  which  cannot  apply  to  the 
case  of  a  gentlenum  who  has  ceased  to  be  a  partner 
and  who  has  retired.  I  should  incline  to  think 
that  the  proper  construction,  if  it  becomes  neces- 
sary to  decide  it,  would  be  reddendo  singula 
singvlia ;  to  take  the  particular  period  of  contribu- 
tion instead  of  the  costs  of  winaing-up,  and  ascer- 
tain the  rights  between  them  inter  ee,  so  as  to  be 
applicable  to  the  present  members,  and  not  to  past 
members.  I  do  not  wish  to  give  a  decided  opinion 
upon  that,  because  the  case  may  arise  whicn  Mr. 
Higgins  pointed  out  in  his  reply,  viz.,  where  the 
whole  costs  of  the  winding-up  nave  been  incurred 
in  respect  of  the  past  debts,  the  parties  having  all 
backed  out,  and  no  business  having  been  done 
after  that  time.  There  might  be  a  difficulty  and  ex- 
pense in  ascertaining  those  debts  and  settling  them, 
of  which  all  parties  would  have  the  benefit.  The 
past  members  would  say,  we  have  settled  this  at 
the  expense  of  all  the  remaimng  shareholders,  and 
now  we  will  buy  up  the  debts  and  settle  them  as 
between  ourselves.  Such  circumstances  vriQ  have 
to  be  dealt  with  when  they  arise,  and  it  will  have 
to  be  seen  whether  a  proper  construction  cannot 
be  put  upon  the  Act  consistently  with  justice  and 
according  to  the  accurate  wording  of  the  cldhse. 
I  would  rather  express  no  determined  (pinion 
upon  that  point;  it  clearly  does  not  arise  m  the 
present  case.  If  the  debts  have  been  paid,  surely 
the  costs  might  be  provided  for;  but  the  question 
is  simply  raised  in  order  to  see  whether  thia  gentle- 
man is  not  to  contribute  indirectly  and  in  a  round- 
about manner  to  the  subsequent  debts.  I  think, 
the  debts  existing  when  Mr.  Brett  retired  having 
been  disposed  of,  there  was  nothing  more  remain- 
ing in  respect  of  which  Mr.  Brett  was  liable,  or  in 
respect  of  which  he  could  be  made  liable. 

Lord  Justice  James  said :  I  entirely  concur  in  the 
opinion  of  the  Lord  Chancellor,  and  in  the  reason- 
ing by  which  he  has  arrived  at  it.  I  desire  to  add 
one  ooservation,  which  is  this.  In  that  case  b^ore 
Giffard,  L.  J.  the  difficulty  which  seems  to  have 
been  presented  to  his  mind  arose  from  the  use  of 
the  words  pcui  paatu  in  the  133rd  claase.  It  is 
very  singular  that  that  133rd  clause  applies  only  to 
companies  voluntarUy  wound-up,  and  as  a  direc- 
ti(m  to  a  voluntary  liquidator  as  to  what  he  has  to 
do,  the  Legislature,  of  course  knowing  that  the 
Court  of  Equity  deals  with  all  eadsti^  rights  of 
persons  aocordiJog  to  their  rights,  and  t&t  it  would 
not  «ve  preference  to  one  or  the  other.  It  is 
singnlar  that  in  that  claase  these  words  pari  posaw 
aigpy,  only  to  a  coll  which,  to  my  mind  beyond  all   | 
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question,  relates  to  the  existing  property  of  the 
company  at  the  time  of  the  winding-np,  for  it  is 
"  The  property^  of  the  company  shall  oe  applied  in 
satisfaction  of  its  liabilities  pari  pagau,  and  subject 
thereto  shall,  unless  it  be  otherwise  provided  by 
the  regnlations  of  the  company,  be  distributed 
amongst  the  members  according;  to  their  rights  and 
interests  in  the  company."  That  is  to  say,  the 
liquidator  is  to  take  the  property  as  he  finds  it 
only,  and  that  is  followed  by  the  9th  sub-section, 
•which  says :  "  The  liquidators  may  at  any  time 
after  the  passing  of  the  resolution  for  winding-up 
the  company,  and  before  they  haye  ascertained  the 
sufficiency  of  the  assets  of  the  company,  call  on  all 
or  any  of  the  contributories  for  the  time  being 
settled  on  the  list  of  contributories,  to  the  extent  of 
their  liability,  to  pay  all  or  any  suras  which  they 
deem  necessary  to  satisfy  the  debts  and  liabilities  of 
the  company,  and  the  costs,  charges,  and  expenses  of 
winding  it  up,  and  for  the  adjustment  of  tne  rights 
of  the  contributories  among  themselves."  They  are 
first  of  all  to  apply  the  property,  and  then,  as  soon 
as  they  find  it  necessary,  the^  are  to  call  on  the 
contributories  according  to  their  liability ;  but  pari 
passu  it  would  be  applied  in  payment  of  the  lia- 
oilities  of  the  company. 

Lord  Justice  MsiiisB,  said :   I  am  of  the  same 
opinion. 

The  costs  of  all  parties  to  be  paid  otd  of  the 
estate. 

Solicitors  for  the  ofiicial  liquidators  appealing, 
Lewis,  Munns,  Nmvn,  and  Longden. 

Solicitors  for  the  respondent,  Harrison,  Beat, 
and  Harrison. 


June  1,  2,  5,  7. 

(Before  the  Lohd  Chancellob  (Hatherley.) 

Ladtxas  v.  Gbatx. 

Ancient  lights — Prescription  Act  (2^3    WiU.  4, 

c.  71)  «».  3  and  f—Uniiy  of  possession. 
Where  the  building  of  cottages  upon  garden  land, 
which  was  purchased  by  the  defendant  in  1867, 
woidd  obstruct  the  view  of  the  uiindows  of  a  house, 
the  plaintiff  and  the  previous  owners  of  which 
had  for  many  years  been  the  lessees  of  the  garden 
land,  but  as  to  which  their  rights  were  simply  as 
lessees : 
It  was  held  {reversing  the  decision  of  Stuart,  V.C.), 
that  there  had  not  been  such  a  unity  of  possession 
by  the  plaintiffs  and  the  previous  owners  of  the 
house  as  such,  and  as  lessees  of  the  garden  land, 
a«  to  entitle  the  plaintiff  to  restrain  oy  injunction 
the  defendant  from  building  the  cottages,  and, 
etmsequenthj,  the  bill  which  hefiledfor  that  purpose 
must  oe  dismissed  with  costs : 
Held,  also,  that  a  man  cannot  at  the  same  time  be 

owner  of  land  and  have  an  easement  upon  it. 
This  was  an  appeal  by  the  defendant  from  a 
decision  of  Stuart,  V.  C.  (reported  24  L.  T.  Bep. 
N.  S.  55).  The  facts  were  shortly  as  follows : 
The  suit  was  instituted  to  obtain  an  ii^junction  to 
restrain  the  defendant  from  building  a  wall  which 
interfered  with  the  plaintiff's  light  and  air.  In 
1865  the  plaintiff  purchased  a  house  at  Fortinscale, 
near  Keswick.  At  the  time  of  the  purchase  the 
vendor  was  the  lessee,  for  the  residue  of  a  term  of 
ten  years,  of  a  piece  of  garden  ground  situated  at 
the  rear  of  the  house.  Subsequently,  in  1869,  the 
defendant  became  the  owner  in  fee  of  this  piece  of 
ground,  and  shortly  afterwards  began  to  build  a 
wall,  being  the  commencement  of  a  row  of  cot- 


tages, being  only  18in.  ih>m  the  plaintiff's  pre- 
mises, the  effect  of  which  would,  as  the  plaintiff 
alleged,  be  almost  entirely  to  exclude  the  light  and 
air  fi-om  the  windows  at  the  back  of  his  house.  In 
July  1869  the  plaintiff  moved  for  an  injunction, 
and  obtained  permission  to  pull  down  the  wall,  he 
undertaking  to  pay  for  the  rebuilding  of  it,  shonld 
he  fail  in  his  case  at  the  hearing.  The  cause 
having  come  on  before  Stuart,  V.  C..  his  Hononr 
granted  a  perpetual  injunction  as  prayed  by  the 
bill.  The  case  involved  the  following  question, 
whether  there  had  been  such  a  unity  of  possession 
of  the  house  and  garden  as  to  destroy  the  lig^t  of 
enjoyment  from  being  acquired  during  the  twenty 
years  next  after  the  house  of  the  plaintiff  was  built. 
Dickinson,  Q.  C.  and  Fischer,  m  support  of  the 
appeal. 

Greene,  Q.  C.  and  Plnmmer  for  the  plaintiff 
The  following  cases  were  referred  to : 
Flight  T.  Thomas,  11  Add.  A  Kll.  688 ; 
Taplin  v.  Jones,  11  H.  of  L.  Cu.  290 ; 
Simper  v.  Folm,  S  L.  T.  Bep.  N.  S.  660;  2 1.  &  H.5S5; 
Harbridge  v.  Warwick,  3  Ex.  SS2 ; 
Battishill  V.  Reed,  1  C.  B.  096 ; 
Senshaw  v.  Bean,  18  Q.  B.  112 ; 
Hutchinton  v.  Copestake,  8  C.  B.,  N.  S.,  102  ; 
Cooper  V.  Bubbuck,  12  C.  B.,  N.  S.,  863 ; 
On2«v  V.  Oardiner,  4  M.  &  W.  496 ; 
MereKant  Taylors'  Company  v.  Truscott,  11  Ex.  855 ; 
Gale  on  Eaaementa,  4th  edit.  172 ; 
Beal  Property  Statates,  bv  Lord  St.  Leonards,  2nd 
edit.  in. 
The  Lord    Chancblloe   (Hatherley). — ^In   this 
case  the  plaintiff  seeks  by  his  bill  to  restrain  the 
defendant  from  obstructing  the  light  and  air  to  a 
house  which  was  erected  long  anterior  to  the  time 
Mr.  Ladyinan  himself  became  possessed  of  it,  in 
fact  it  has  been   erected  for  upwards  of    sixty 
years.    The  question  turns,  first,  upon  the  law  of 
the  case,  and  secondly  upon  the  facts  as  applied 
to  that  law.     The  Vice-Chancellor  has  decided 
the    case    entirely    upon    the    facts,    and    has 
thereby  been  enabled  to  avoid  coming  to  any  de- 
cision on  the  point  of  law  which  was   involved. 
After  carefully  hearing  the  case  argued  for  two  or 
three  days,  and  having  read  the  evidence  very 
carefully  myself,  I  cannot  help  coming  to  a  con- 
clusion contrary  to  that  of  the  Vioe-ChanceUor  as 
to  the  facts.    I  think  the  fact  is  established  that  at 
least  flpom  the  year  1819,  when  Ambrose  Turner 
went  into  possession,  or  soon  after  his  being  in 
possession,  and  certainly,  whether  you  take  1803 
or  1804  as  the  period  of  building,  before  the  twenty 
years  had  elapsed  from  the  building  of  the  house, 
the  ground  in  question  upon  which  the  building 
was  proposed  to  be  erected   by  the   defendant 
was    occupied,    together    with    the     house,    in 
the    sense  of   a   tenant's   occupancy  fronn    year 
to    year,    so    that   he    was    in    such    a    posi- 
tion that  he  could  not  be  displaced  during  any 
part  of  his  year's  period  of  enjoyment  without 
process  of  ejectment  in  the  ordinary  course.    That 
being  so,  the  anestion  is  reduced  to  a  question  of 
law  as  to  whicn  no  doubt  some  degree  of  nicety 
exists,  unless  Harbidger.  Wa/rwick  is  considered  as 
settling  the  law  in  cases  of  this  description.     I 
think,  if  that  case  be  considered  as  settling  the 
law,  although  the  circumstances  are  different  in 
the  present  case,  there  is  nothing  whatever  to 
justify  me  in  adopting  a  differoit  conclusion  in 
respect  of  this  case  fktm  that  arrived  at  in  Har- 
bidge  y.  Warwick.    I  tiJce  the  doctrine  of  Har- 
bidge  y.   Warwick  to  be  this:  in  that   case   the 
whole  occupation*  of  the  messuage   on  the  one 
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band,  and  of  the    ground  afterwards   proposed 
to  be  bnilt  upon  on  the  other,  was  held  by  the 
same  person,  he  being  the  owner  of  the  fee  of  the 
messuage,  and  tenant  from  year  to  year  of  the 
land  afterwards  proposed  to  be  bnilt  upon,  during 
tbe  whole  period  from  the  time  that  the  house  was 
built    I   think   the   case   cannot   be   sustained 
upon  pirinciple,  except  as  following  the  doctrine 
which  it  professes  to  follow,  and  which  is  appli- 
cable to  Jul  easements  to  be  exercised  over  land. 
In  order  to  exercise  an  easement  over  land  you 
must  not  be  the  possessor  of   it.    Yon   cannot 
hare  the  thing  itseli  and  an  easement  over  it ;  and 
the  whole  principle  of  Harhidge  v.  Waiioick  went 
npon  that  distinctly,  and  the  only  real  question 
to  be  tried  upon  such  a  case  is  this,  whether  or 
not  the  courts  were  correct  in  treating  this  right, 
acquired  by  a  person  building  a  house,  and  having 
free  access  of  light  and  air  to  it  for  a  period  S. 
twenty  years,  as  a  servitude,  or,  as  we  should  call  it, 
an  easement,   or,   as  some  of  the  learned  judges 
hsTe  called  it, — Cresswell,  J.   in   one  case  —  an 
easement  in  the  nature  of  a  servitude,  over  the 
hud  ga  to  which  the  prohibition  from  building  is 
Goi^t  at  the  hands  of  the  court.    Parke,  B.,  in 
deByering  the  judgment  of  the  court,  says  this 
distiiictly.    The  facts  in  that  case  were  that  the 
hoose  had  been  built,  and  that  the  person  building 
the  house  and  being  the  owner  in  fee,  and  those 
who  succeeded  him  in  the  ownership  in  fee,  had 
enjoyed  every  year  during  the  whole  of  the  sixty 
yatts  from  the  building  of  the  house,  the  land 
vUd  was  immediately  opposite.    Now  the  words 
of  the  statate  which  the  court  had  to  construe,  and 
iosome  degree  apparently,  and  only  apparently,  as 
will  be  seen  &om  the  Judgment,  to  depart  from, 
appear  to    be    strong  and  clear   to  g^ve  in  all 
cues    of     the     enjoyment     of    a     right     for 
twenty   years,    an    absolnte    control    over   any 
iwrson    seeking    as    owner    of    the    adjoining 
Isnd,  m  fee  or  otherwise,  to  prevent  bis  being  able 
to  bnild  so  as  to  obstruct  tne  light ;  because  the 
w(H^  of  the  3rd  section  of  the  statute  are,  "  that 
when  the  access   and  use   of   light  to  and  for 
any  dwelling-house,  workshop,    or   other  build- 
ing shall  have  been  actually  enjoyed  therewith  for 
the  full  period  of  twenty  years  without  interrup- 
tion, the  right   thereto  shall  be  deemed  absolute 
and  indefeasible,  any  local  usage  or  custom  to  the 
contrary  notwithstanding,  unless   it  shall  appear 
that  the  same  was  eryoyed  by  some  consent  or 
agreement,  expressly  ma4e  or  given  for  that  pur- 
pose by  deed  or  writing."     Of  course,  in  Harhidge 
▼.  Wancick  there  was  nothing  of  the  kind,  and 
here_  there    is    nothing  of   the  kind.    There  is 
ocithing  in  deed  or  writing  which  at  all  aSects  to 
nte  permission  to  the  owner  of  the  house  to  have 
»•  oyoyment  of  his  right,  and  as  &r  as  the  literal 
eonstniction  of  the  words  would  go,  it  would  seem 
to  We  concluded  the  point.     What  Mr.  Baron 
^rike  sud  was  this:   "The  case  must  therefore 
upon    the  enjoyment   during  the  sixty 
It  ctmnot  be  and  was  not  contended  that 
twenty  years'  or  longer  enjoyment  of  the 
U*  io  tills  case,  any  grant  of  a  right  to  it, 
vt  k  to  say,  anv  covenant   not   to  bnild  on 
ttt  fciUwlniitg  soil  to  the  injury  of  that  light, 
l»  presnmed.    Before  the  statute  2  &  3 


tr«i 


^  niili  ease  would  have  been  hopeless," 

t  Wag  there  had  to  the  general  doctrine  as 

Bt>    Then  he  says  the  case   must 

Vffoa  the  construction  of   the  3rd 


section:  "This  section  is,  no  doubt,  differently 
worded  from  the  others,  and  the  acquisitioii  <rf 
right  to  light  is  much  favoured,  as  a  far  less  time 

fives  an  indefeasible  right,  and  the  proviso  in  the 
th  section,  which  excludes  the  time  when  a 
person  otherwise  capable  of  objecting  is  an 
infant  or  under  other  disability,  is  not  applied 
to  this  section."  Again  he  says  also  it  ts  not 
required  to  be  claimed  as  a  right,  but  then  he 
continues :  "  What  is  the  enjoyment  contemplated 
by  the  3rd  section.  We  think  it  clear,  notwith- 
standing the  absence  of  the  words  in  the  2nd 
section  above  referred  to,  that  it  converts  into  a 
right  such  an  enjoyment  only  of  the  access  of 
light  over  contiguous  land  as  has  been  had  for  the 
whole  period  of  twenty  years  in  the  character  of 
an  easement,  distinct  from  the  enjoyment  of  the 
land  itself,  and  that  the  statute  puts  this  species 
of  negative  easement,  as  it  has  been  termed,  on  the 
same  footing  in  this  respect  as  those  positive  ease- 
ments provided  for  by  the  other  sections,  all  of  which, 
after  long  enjoyment  as  easements,  are  invested  with 
the  qu^ty  of  rights.  In  the  first  place,  the  access 
of  light  under  tms  section  must  have  been  enjoyed 
for  twenty  years  without  interruption — not  in  the 
sense  of  an  uninterrupted  or  continuous  user,  bnt 
without  such  interruption  as  is  mentioned  in  the 
subsequent  section ;  that  is,  an  interruption  sub- 
mitted to  for  one  year  piter  the  party  interrupted 
shall  have  had  notice  thereof,  and  of  the  persons 
making  or  authorising  the  same  to  be  made.  This 
point  was  determined  in  the  case  of  FliglU  v. 
Tlurmas.  From  this  it  follows  that  the  Legislature 
contemplated  such  an  enjoyment  as  could  be  in- 
terrupted by  the  adjoining  occupier,  at  least  during 
some  part  of  the  time" — which  is  the  passage  which 
Mr.  Pearson  called  my  particular  attention  to — "  In 
the  next  place,  thougn  the  forms  of  pleading  in  the 
5th  section  as  applicable  to  actions  of  trespass  are 
not  commonly  applicable  to  the  case  of  a  claim  to 
hght  yet  they  may  be."  He  then  goes  on  to  make 
some  observations  with  reference  to  what  would 
have  been  the  case  if  the  pleadings  had  not  asserted 
that  it  was  done  as  of  right,  which  have  been  com- 
mented upon  in  a  subsequent  case,  and  which  if 
they  are  to  be  taken  in  their  strict  and  literal 
bearing  would  seem  to  have  been  overruled  by 
subsequent  cases.  I  do  not  think  that  has  any 
bearing  on  the  main  question  as  to  whether  or  not 
the  meaning  of  the  statute  is  that  it  is  to  be  an 
eqjoyment  in  the  character  of  an  easement  distinct 
from  the  enjoyment  of  the  land  itself.  That  pro- 
position I  think  has  never  been  questioned,  and  it 
would  seem  to  approve  itself  at  once  to  common 
sense  and  judgment.  The  statute  could  not  have 
meant  to  confer  upon  a  man  a  right  he  in  no  way 
wanted  to  have  conferred  upon  him ;  namely,  a 
right  to  enjoy  that  which  he  could  not  be  prevented 
by  any  possible  means  from  enjoying,  inasmuch  as 
ho  was  the  oTroor  of  the  only  piece  of  land  on  which 
any  impediment  or  obstructibn  to  the  use  of  his 
lignt  could  be  occasioned.  If  that  be  so,  as  far  as 
Harhidge  v.  Warwick  goes,  the  case  is  a  clear  case 
of  an  owner  in  fee  taking  a  lease  from  year  to  vear 
of  the  person  whose  land  adjoins  the  house  wnich 
he  had  built ;  and  naturally  this  question  might 
arise,  whether  in  such  a  case  as  that  it  ought 
not  to  be  said  that  the  opportunity  existed  on 
the  part  of  the  adverse  owner  of  interrupting 
the  ught,  and  it  must  be  taken  to  be  his  own 
folly  u  he  chose  from  year  to  year  to  let  the  land 
That,  however,  was  not  held  to  be  the  case  in  ETar- 
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hidge  v.  Warwick,  and  I  take  it  that  the  point  was 
reduced  by  that  decision  to  this,  that  that  ires 
an  easement  Hkn  all  other  easements,  and  though 
the  question  of  enjoyment  as  of  right  was  not  a 
question  to  be  raised  in  any  way,  still  the  law  did 
not  allow  the  co-exiBtenoe  of  an  easement  in  land 
with  the  possession  of  the  land  itself.  In 
the  case  of  all  other  easements  (and  this  is  to  be 
treated  as  such)  the  right  to  the  easement  is  sus- 
pended daring  the  union  of  the  possession  of 
the  property.  It  will  not  be  destroyed  by  acquir- 
ing land  which  is  held  for  a  shorter  period  of 
years  than  that  land  is  held  trpon  which  the  house 
has  been  built.  That  w^  not  destroy  the  ease- 
ment if  the  easement  has  been  acquired — nay,  it 
will  do  no  more  than  suspend  it  with  reference 
to  the  anterior  enjoyment,  so  that  if  it  had  been 
shown  that  the  enioyment  had  lasted  for  fifteen 
Tears  and  upwards,  that  then  the  interruption 
by  anitT  of  possession,  and  then  afterwards  the 
house  had  stood  five  years  more  without  the 
unity  of  possession,  the  enjoyment  could  have 
been  predicated  for  twenty  years;  but  no  doubt 
the  interruption,  if  such  it  may  be  called,  by  the 
unity  of  possessicMi,  is  not  such  an  interruption  in 
the  sense  indicated  by  the  statute.  The  statute 
means  an  adverse  intOTTuption,  not  such  an  inter- 
ruption as  is  swallowed  up  in  the  higher  and 
laroer  enjoyment  of  the  4and  itself.  If  it  be 
maae  out  that  for  some  six  or  seven  years  before 
the  twenty  years  had  elapsed  and  before  the  absolute 
right  had  been  acquired,  tihe  persons  who  had 
occupied  this  house  at  the  same  time  enjoyed  the 
use  of  the  field  or  orchard  behind,  and  continued 
8o  to  do  for  BO  lone  a  period  of  time  as  not  to 
allow  any  extra  number  of  years  to  be  reckoned  in 
ftddition  to  the  number  of  years  it  had  been  enjoyed 
anterior  to  the  joint  occupation,  then  the  rirat  is 
not  acquired.  There  was  one  point  I  on^t,  of 
course,  to  notice  which  the  Vice-Chancellor  said 
would  be  a  point  well  worthy  of  consideration  if  he 
had  not  found,  upon  the  facte,  adversely  to  the 
defendant.  He  said  the  question  had  been  raised 
before  him,  as  it  has  been  raised  before  me,  whether 
or  not  it  is  competent  for  the  tenant  of  a  freehold 
house  tdiich  has  been  buih,  and  has  been  standing 
for  fourteen  yean,  as  to  wUch,  therefore,  the  time 
is  running  on  towards  the  twenty  years,  at  the 
end  of  which  twenty  years  an  absolute  right  would 
be  acquired  to  the  enjoyment  of  the  light  and  air 
to  the  windows — ^whether  it  is  competent  to  that 
tenant  by  becoming  the  occupier  of  the  adjoining 
land,  and  so  uniting  the  enjoyment  of  the  famise 
with  the  enjoyment  of  tiie  land,  to  bar  his  land- 
lord of  that  accming  advantage  which  was  in 
{irooeM  of  maturing  towards  a  right.  Then  it 
18  laid  that  the  tenant  can  do  nothing  whicii 
can  inrare  his  landlord's  interest.  I  tmnk  iht 
whole  oiBmpr  tibere  is  the  anestion  of  having  an 
interest.  Tfue  meaning  of  ttie  statute  is  this,  that 
you  aboil  acquire  an  interest  by  the  twenty  years' 
poseessicn.  Cleariy  you  have  no  interest  in  pre- 
venting your  neighbour  building  on  his  land. 
Until  that  statutory  time  has  amved  every  man 
can  build  on  his  own  land  what  he  thinks  fit,  and 
no  man  oan  sav  that  he  has  a  right  to  prevent  bis 
neighbour  building  on  his  haii,  by  doing  some- 
thing on  his  own  land.  The  Legislature,  for  the 
purpose  of  cutting  short  all  litigation,  has  said, 
when  that  state  of  things  has  been  acquiesced  in 
by  on  adverse  owner  for  a  period  of  twenty  years, 
the  right  CO  imfanii  must  be  taken  to  have  accrued. 


The  nineteen  years  has  nothing  to  do  with  this.^ 
but  twenty  years  must  be  proved,  although  if  yoa 
have  occupied  for  nineteen  years  and  a  day  you 
can  bring  your  action.    The  Legislature  ^ves  yon 
no  right  or  title  to  damnify  your  neighbcor's  pro- 
perty by  preventing  him  doing  as  he  pleases  with 
his  property,  just  as  you  have  done  with  yours 
until  the  whole  time  has  dapsed.    I  cannot  say 
there  is  anything  in  the  tenant's  act  in  taking  the 
adjacent  land  which  can  be  said  to  prejudice  the 
landlord's  right,  because  the  landlord  had  no  right 
of  any  sort  or  description  anterior  to  the  twenty 
years  having  elapsed.    As  regards  the  case  of  the 
adverse  owner,  it  has  already  been  decided  that 
upon  the  words  of  the  statute  the  adverse  owner 
may  be  much  damnified  by  the  acts  of  his  tenants ; 
but    it    has    been    thought,   nevertheless,    that 
the  advantage   of  putting   an    end   to  litigation 
must  prevau  against  that  disadrantege   to   the 
owner  of  the  Mjoining  property.     Thus,  if  the 
owner  of  the  a^oining  property  is  about  to  lease 
his  land  for  a  period  of  twenty  years,  and  the 
tenant  in  possession  declines  to  allow  him  to  take 
any  steps  by  which  he  can  arreet  the  growing 
right    of    his    neighbour,    then    that    landlora 
would  be  completely  barred  of  his  right.    The 
Legislature  has  radd  that  when  the  time  has  ar- 
rived, and  the  thing  is  fixed,  and  the  easement  is 
so  acquired,  then    that   easement  nmet  prevail. 
That  being  the  view  of    the  law,  and  it  being 
totally  inconsistent  with  the  groundwork  of  Har- 
hiAge  v.  Warwick  to  say  that  the  easement  is  or 
can  be   acquired   until   the   twenty  yesn    hare 
dapsed,  I  conceive,  if  it  is  made  out,  as  it  appears 
to  me  it  is  made  out  here,  Ijwt  there  was  this 
union  of  possession,  then  the  ri^t  had  not  ac- 
crued, and,  as  pointed  out  to  me,  with  regaid  to 
subsequent  events  since  the  property  ceased  to  be 
held  under  the  joint  ownership,  nothing  of  that 
kind  can  arise,  because  on  the  face  of  the  bill  the 
ownership  is  stated  in  a  way  whidi  oontiunes  the 
ownership  upto  a  time  immedistelT  before  the  filing 
of  the  bin.    ThcD.  we  have  to  look  to  the  qneation 
of   union    of    ownership.      As   to    the    onus   of 
proof,  I  think  the  Tioe-Cfaanc^cn'  quite  correct  in 
saying  that  the  onus  is  On  the  defendant.    Tbe 
onus  of  proof  of  course  is  upon  tiie  iriaiatiff  in 
tiie  first  instance.    Then  what  does  toe  plaintiff 
do  ?    He  shows  -an  existing  house  sixty  yean  lAA, 
witb  windows.    That  being  shown,  he  faae  made 
cnt  his  case  until  the  contruy  be  proved.    By 
way  of  rebntting  tltat  infoenoe  of  law  as  derived 
from  the  pkunraff,  the  defendant  nndertalcBS  to 
show  that  there  has  been  this  unity  of  ^osaession, 
■ad  it  seems  to  me  he  has  disduurged  thus  burden. 
[After  going  minutely  throng  the  erndenoe,  his 
Lordship  conlanued :]    I  thiuc  the  defendant  lias 
made  out  his  case  toA  snooeeded  in  his  fiictB ;  and 
holding,  as  I  do,  that  tte  low,  as  applicsUe  to  tiMise 
&cts,  would  prevent  tiie  rig^  frvm  oavisg  aRxmed, 
I  am  oUiged  to  dismiss  the  bill  wiifh  costs. 

Solicitors  for  the  phrinldfl^  JTetftenoIe  and  Bpetek- 
ley,  1,  Nerw-inn. 

Solicitors  for  the  defendant,  CKtater  and  JJrqii- 
luiii,  11,  Staple-inn.  < 
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Bcporttd  b;  Hnrar  Psu,  E«4.,  Biniitep«t-Law. 

J/n  i1 18  aiM?  ^. 
HiATT  t).  filLUIAK. 
Fai^or  oxd  ^urcAager — Ttilo — Lea$eholtU — Mart- 
gage  by  underleate  —  Potoer  of  tale — 23  ^•'  24 
VicL  c  145,  ».  15 — Sede  together  of  two  moiigaged 
propertie* — Bistinet  powere  of  sale. 
A  nt^ofee  contracted  to  sell  two  properties,  lease- 
]uild  caid  freehold,  to  the  equity  of  redemption  in 
tehieh  reapeelively  the  mortgagors  were  entitled  in 
diferent  gharet.     The .  leaeeliolds  had  heen  nwrt- 
gaged  to  him  by  underleate.     TJte  purchaeer  re- 
futed to  complete,  and  the  vendor  jued  a  blU  for 
tftfi^  performance.    At  the  date  of  the  filing  of 
ike  bill  the  mortgagort  were  willing  to  concur ;  but 
itfore  the  decree  teat  made,  tome  of  them  died, 
kiuinff  infotttt  interetted  t»  the  equity  of  redemp- 
tion ; 
AU,  ikat  the  15ihteetuM  oftlte  23  4*  24  ViH.  e.  145 
empotBered  the  vendor  to  teU  tlie  whole  of  the  term 
<^tke  leatiholdi,  tkowh  they  were  only  demited  to 
him  for  the  retidme  of  the  term  lest  one  day  : 
Sdd,  alto,  that  the  iirfante  interetited  in  tlte  equity  of 
redanption  mutt  be  bound  by  the  sdk,  at  it  ap- 
peared fin-  their  advamtage  if  tat  the  two  properties 
ikould  be  told  together ;  and  tluU  the  vendor  could 
wuike  a  good  title. 
Ajmxtkskd  Bmnmons. 

The  above  suit  was  one  to  enforce  specific  per- 
fianaiice  of  an  agreement  to  purchase  certain 
ftediold  and  leasehold  hereditaments,  which  a 
mortgagee  had  pat  ap  for  sale  nnder  his  power  of 
ale. 

The  freeholds  at  the  date  of  the  mortgage  were 
MtUed  on  Mrs.  Sawyer  for  life,  with  remainder 
to  her  two  dao^ters  in  fee  as  tenants  in  common, 
and  the  leaseholds  had  devolved  under  the  in- 
iMtecy  (rf  the  late  hnsband  of  Ifrs.  Sawyer. 

A  decree  was  made  in  the  suit  for  specific  per- 
foRnanoe  with  a  reference  as  to  title. 

The  duei  derk  found  that  the  vendor  could 
make  a  good  title  to  botli  properties,  the  mort- 
gtgan  being  willing  to  concur. 

oinoe  tiie  filing  of  the-foill,  Mrs.  Sawyer  and  one 
d  her  daughters  had  died,  so  that  the  equity  of 
rademption  in  the  freeholds  became  vested  in  the 
mrrinng  dang^iter  and  the  heir  of  the  deceased 
dHghter,  and  that  in  the  leasehdds  passed  to  the 
sarrivii^  daoghter  and  the  personal  represen- 
tittiTei  of  Hrs.  Sawyer,  and  of  the  deceased 
dwahter. 

Toe  pwchaser  took  oat  the  present  sommons  to 
Tirjr  the  chief  clerk's  certificate,  raising  the  fol- 
lomng  fAjecdota  to  the  vendor's  title  .-  First,  that 
the  plaintiff  had  contracted  to  sell  the  whole  term 
in  the  leaseholds  while  he  wb«  only  mortgagee, 
with  power  to  sell,  by  an  underiease,  of  the  term, 
IsH  UM  last  day  thereof;  and,  secondly,  that  the 
phinttff  was  aelung  tog[ether  two  properties  mort- 
pgei.  to  him  by  oifEerent  mortgagors,  with  dis- 
tiaet  powers  of  sale. 

The  Tead(H-'s  replies  to  these  objections  were, 
bzt,  that  be  had  power  to  sell  the  whole  interest 
af  bia  nortgagors  in  the  leaseholds  nnder  the  15th 
aetioa  of  the  stittute  23  &  24  Vict.  c.  145,  which 
provides  that  the  person  exercising  &e  power  of 
Mie  Uiereby  cmif erred  shall  have  power  by  deed 
to  emvey  or  assign  to  and  vest  in  the  inuchaser 
^property  8<dd,  for  all  the  estate  ana  interest 


therein,  which  the  person  who  created  the  diarge 
had  power  to  dispose  of,  except  that  in  the  case  <A 
oopynold  hereditaments  the  beneficial  interest  only 
shall  be  conveyed  to  and  vested  in  the  purchaser 
by  such  deed  ;  and,  secondly,  that  the  mortgagors 
were  willing  and  able  at  the  date  of  the  filing  of 
the  bill  to  concur  in  the  sale,  and  that  the  pur- 
chaser must  take  the  consequences  of  two  of  the 
mortgagors  having  since  dieo,  and  their  interests 
having  devolved  on  persons  under  disability. 

Sir  Richard  BaggaUay,  Q.  C.  and  Martiiieau,  in 
support  of  the  summons  to  vary,  relied  upon  Eede 
V.  Oakt  (11  L.  T.  Eep.  N.  S.  549  ;  ML.  J.  145, Ch.) 
as  settling  that  the  two  properties  which  the  vendor 
was  selling  under  separate  and  distinct  powers 
could  not  be  included  in  one  sale.  They  also  con- 
tended that  the  willingness  of  the  mortgagors  to 
concur  did  not  make  the  title  good,  as  they  were 
under  no  tegal  or  equitable  obligation  to  concur. 
In  Etdaile  v.  Stephenton  (6  Madd.  366)  the  master 
reported  that  a  good  title  could  be  made  if  a  widow 
would  release  her  jointure,  which  was  secured  by  a 
term,  and  it  was  held  that  the  master  ought  to  have 
reported  against  the  title  unless  there  was  pro- 
duced to  him  a  legal  or  equitable  obligation  on  the 
part  of  the  widow  to  join  in  the  conveyance. 

Jettd,  Q.C.  and  IF.  Pea/reon,  for  the  vender, 
nrged  that  it  was  for  the  advantage  of  the  mort- 
gagors that  the  sale,  should  be  made  in  one  lot, 
and  that  they  should,  therrfore,  be  bound  by  it, 
and  the  summons  should  be  dismissed. 

Sir  Richard  BaggaUay,  Q.  C.  in  reply. 

April  24. — Lord  Romilly. — ^This  is  a  summons  by 
the  purchaser,  seeking  to  vary  the  certificate  of  the 
chief  clerk,  which  finds  tliat  the  plaintiffs  can 
make  a  good  title  to  the  property  sold.  It  is,  I 
think,  quite  clear  that  at  tne  time  of  filing 
the  bill  the  plaintiffs  could  make  a  good  title  to 
both  the  freeholds  and  the  leaseholds  sold,  at  which 
time  all  the  persons  interested  in  the  freeholds  and 
leaseholds  sold  were  ready  to  concur  in  the  con- 
veyance which  would  have  made  a  good  title  and 
conveyed  the  entirety  of  the  interest,  without  any 
reference  to  the  powers  of  sale.  But  this  was 
three  years  ago,  in  Feb.  1868,  and  the  subsequent 
deaths  of  Mrs.  Sawyer  and  Mrs.  Cooper  have  made 
it  necessary  to  consider  whether  a  good  title  can 
now  be  made  withont  any  conveyance  from  them. 
The  leaseholds  are  subject  to  a  term  of  104  years, 
which  was  vested  in  Albert  Sawyer,  who  died  in- 
testate in  1830,  leaving  two  daughters,  Mrs. 
Cooper  and  Mrs.  Ashwin,  and  two  others  who  died 
infants.  Therefore  the  property,  during  the 
residue  of  the  term,  was  vested  iu  undivided  third 
parts  in  Mrs.  Ashwin,  Mrs.  Cooper,  and  Mrs. 
Sawyer,  the  widow  and  administratrix  of  the  intes- 
tate AUjert  Sawyer,  whUe  the  term  itself  was 
vested  in  Alice  Sawyer,  the  widow  and  administra. 
triz  of  Albert  Sawyer.  By  a  deed  executed  on  the 
2nd  April  1857,  to  which  Alice  Sawyer  and  the 
two  married  daughters  of  Albert  Sawyer  and  their 
husbands  are  puties,  the  shares  of  Mrs.  Sawyer 
and  of  Mr.  and  Mrs.  Ashwin  were  conveyed  to 
secure  a  sum  of  200L  with  a  power  of  sale,  but  as 
the  object  of  the  deed  was  not  to  deal  with  the 
share  of  Mrs.  Cooper,  it  was  objected  that  her  tliird 
was  not  affected  by  this  deed.  Assuming  this  to 
be  correct,  it  is  cured  by  a  deed  of  the  16th  Oct. 
1861,  whereby  Mr.  and  Mrs.  Cooper  assigned 
all  their  interest  in  the  leasdholds  to  tbe 
plaintiffs  to  secare  2001.,  wilii  all  the  pofwers 
coofeRcd   by  the  Act   of  tbe  23  &   24  Yict. 


Digitized  by 


Google 


56— Vol.  XXV.,  N.  S.] 


THE  LAW  TIMES  REPORTS. 


[8«pt.  9,  1871. 


BOLU.] 


EkAL  POULETT  V.  SOKBBSIST — Be  FlELDER  AND   SUMXSB. 


[Bqixs. 


c.  145,  the  11th  section  of  which  gives  to 
mortgagees  a  power  of  sale  at  the  expiration  of 
one  year  from  the  day  fixed  for  payment.  This 
has  been  accordingly  done.  It  is  oojected  that  the 
mortgage  was  by  underlease,  and  that  a  day  was 
wanting,  bat  this  defect  is,  in  my  opinion,  cured  by 
the  statute,  and  the  agreement  enabled  the  mort- 
gagees to  have  all  the  powers  conferred  by  the 
statute.  Then  it  is  contended  that  there  are  sepa- 
rate and  distinct  powers,  and  therefore  that  they 
cannot  be  included  in  one  sale,  and  Rede  v.  Oakt 
{tibi  «i(p.)  is  referred  to  for  this  purpose.  But  I 
think  tnat  when  the  interests  are  undivided,  the 
persons  interested  can  together  make  a  good  title, 
as,  for  instance,  tenants  in  common,  or  tenant  for 
lif^  and  remainderman.  Here  I  think  it  is  clear 
that  all  the  eettttU  qtie  trust  were  willing  to 
join  in  the  convqrance,  and  had  expressed  such 
their  intention ;  and  this,  in  my  opinion,  would  be 
sufficient,  notwithstanding  the  suggestion  that  it 
was  not  a  legal  obligation  sufficient  to  bind  the 
wife.  But,  treating  it  wholly  as  a  sale  by  a  trustee, 
or  b^  a  mortgagee  under  a  power,  then  I  am  of 
opinion  that,  according  to  the  observation  of 
Tamer,  L.J.,  in  Bede  v.  Oakg,  where  the  dealing 
is  for  the  interest  of  the  testuig  que  trust,  or  is  snch 
that  they  ought  to  be  bound  by  it,  the  title  of  the 
vendor  cannot  be  impeached.  Upon  the  whole,  I 
am  of  opinion  that  the  objections  of  the  purchaser 
fail,  and  that  the  summons  to  vary  mast  be  dis- 
missed with  costs. 

Solicitors  for  the  applicants,  Yoxvng,  Maples,  and 
Teesdale. 

Solicitors  for  the  plaintiffs,  8urr  and  Qrihhle, 
for  France  and  Co. 


Monday,  July  31. 
Earl  Foulett  v.  Somerset. 
Settled   estate — Proceeds   of  sale  of  Utnber — Per- 
manent im^ovemenks. 
Family  estates  were  settled  in  strict  settlement,  with 
a  direction  th-at  the  trustees  shordd  lay  out  the  pro- 
ceeds of  the  sale  of  timber  in  the  purchase  of  land 
to  he  settkd  to  the  sarae  uses : 
Held,  that  a  sum  arising  from  the  sale  of  timber 
could  not  he  laid  out  in  building  a  farm-house, 
though  Oiere  was  evidence  that  U  would  be  a  per- 
tnaneni  improvement  of  the  estate. 
AwouKKED  summons. 

This  was  an  application  that  the  trustees  of 
a  settlement,  whereby  the  Poulett  family  estates 
were  settled,  might  be  at  liberty,  at  the  request  of 
Earl  Poulett,  to  lay  out  a  sum  of  3001.  arising 
from  the  sale  of  timber,  in  building  a  farm-house 
By  the  settlement,  which  was  executed  in  1853,' 
the  estates  were  vested  in  trustees,  to  the  use  of 
the  present  Earl  Foulett  for  life,  without  impeach- 
ment of  waste,  with  remainder  to  the  use  of  his 
first  and  other  sons  successively  in  tail  male.  The 
settlement  contained  a  direction  that  the  trustees 
should  lay  out  the  proceeds  of  the  sale  of  timber 
felled  on  the  estates  in  the  purchase  of  land,  to  be 
vested  in  them  upon  the  uses  of  the  settlement. 

In  support  of  the  application  evidence  was 
adduced  that  the  building  of  the  farmhouse  would 
be  a  permanent  improvement  of  the  estate. 

Sir  Michard  BaggaUay,  Q.  C.  {Faher  with  him), 
in  support  of  the  summons,  referred  to  Caldecott  v. 
Brown  (2  Hare  145),  where  Wigram,  V.  C.  says  : 
"  I  do  not  mean  to  lay  it  down  as  an  imperative 


rule  that  no  case  could  arise  in  which  the  court 
would  sanction  the  expenditure  of  moneys  by  a 
tenant  for  life  for  the  benefit  of  the  inheritance  by 
making  such  expenditure  a  charge  upon  the  in- 
heritance. The  case  may  be  suggested  of  a  devise 
of  lands  in  strict  settlement,  and  a  direction  to  lay 
out  personal  estate  to  the  same  uses  :  it  might  be 
more  beneficial  to  the  remaindermen  that  a  part 
of  the  trust  fund  should  be  applied  to  prevent 
buildings  on  the  settled  estate  from  going  to 
destruction,  than  that  the  whole  should  be  laid  out 
in  the  purchase  of  other  lands.  Other  like  cases 
might  perhaps  be  supposed." 

Lord  BouiLLT  was  of  opinion  that  he  cobld  not 
grant  the  application. 

Solicitor :  Annedey. 


Aug.  2  and  4. 

Be  Fielder  and  SmuraR. 

Solieitor  and   dient — BiU   of  costs— Payment  by 

tran^eree  of  mortgage  before  ddivery — Taxation 

— Delay. 
On  the  transfer  of  a  mortgage  the  solieHor,  tcho  had 

aeted  for  both  mortgagor  and  mortgagee,  refused 

to  hand  over  the  deeds  without  being  paid  hit 

costs.  T/te  transferee  accordingly  paid  the  ajnounf, 

hut  the  bill  was  not  ddivered  tiU  a  fortnight  after 

payment. 
On  a  summoiu  for  taxation  taken  out  by  the  morf- 

gagor  eleven  months  after  payment : 
Held,  that  the  lapse  of  time  wcu  no  bar  to  the  appli- 

cation,  as  the  amotmt  had  been  paid  before  delivery 

of  the  biU  of  costs. 
Order  for  taxation  accordimgly. 
Anourm^d  summons. 

This  was  an  application  by  one  Bailey,  a  mort- 
gagor, for  the  taxation  of  his  mortgagee's  solicitors' 
bill  of  costs  in  respect  of  a  transfer  of  the  mort- 
gage- 
In  Dec.  1868  Bailev  mortgaged  certain  propertv 
to  one  Cook,  whose  loan  was  paid  off  on  the  4th 
June  1870  by  means  of  a  loan  obtained  from  the 
Birkbeck  Benefit  Building  Society,  who  took  a 
transfer  of  the  mortgage. 

Messrs.  Fielder  and  Sunmer,  who  acted  as  soli- 
citor for  both  Cook  and  Bailey  in  the  transaction, 
having  refused  to  give  up  the  deeds  relating  to  the 
property  unless  their  bUl  of  costs,  amounting  to 
26{.  10«.  was  first  paid,  the  society  paid  that 
amount  on  the  4th  June  1870,  but  the  bill  of  costa 
was  not  delivered  till  the  2l8t  of  the  same  month. 

The  mortgagor  was  dissatisfied  with  certain 
charges  in  the  bill,  and  took  the  advice  of  the 
society's  solicitor  on  the  subject,  but  was  by  him 
advised  not  to  tax  the  bill. 

In  July  of  the  same  year,  Bailey  employed 
another  solicitor  in  the  matter,  but  it  was  not  till 
the  19th  April  1871  that  he  took  out  the  present 
summons  fer  taxation. 

T.  A.  Boberts,  in  support  of  the  summons,  sub- 
mitted that  the  dcliiy  was  not  such  as  to  disentitle 
the  mortgagor  to  have  the  bill  taxed,  the  amount 
having  been  paid  prior  to  the  delivery  of  the  bill. 

Everitt,  for  Messrs.  Fielder  and  Sumner,  con- 
tended that  as  the  parties  had  been  at  arm's 
length  for  nine  montas  before  the  summons  for 
taxation  was  taken  out,  the  court  would  exercise  its 
discretion,  and  would  not  0]}en  the  bill  after  such  a 
delay  in  the  absence  of  exorbitant  charges,  the 
allegation  of  which  was  repelled  by  the  very  amount 
of  the  bilL    In  Be  Broume  (1  De  6.  M.  k  G.  322) 
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it  VBS  held  that  an  nnexplained  delay  of  nine 
months  after  payment  in  the  presentation  of  a  peti- 
tion  for  taxation  on  the  ground  of  nndne  pressure 
was  fatal  to  the  application ;  and  it  was  also  held 
that  to  support  sncn  a  petition  on  the  ground  of 
extiavsAant  and  improper  charges,  the  allegations 
directed  to  that  point  must  be  specific,  and  must 
be  such  as  to  amount  to  evidence  of  fraud.  In  Be 
Sayfey  (18  Beav.  415),  which  was  a  case  very 
ioinilar  in  its  facts  to  the  present,  a  petition  for 
taxation  of  a  bill  of  costs  was  refused,  although 
&e  bill  contained  an  objectionable  item  of  202.  ror 
procuration  money ;  in  that  case  the  petition  was 
mesented  eleven  months  after  payment  of  the  bill. 
He  contended  on  the  authority  of  these  cases  that 
the  delay  was  fatal  to  the  present  application. 

T.  A.  Boberta,  in  reply,  contendea  that  the  cases 
cited  had  no  application  to  the  present  case,  as 
thne  the  bill  had  been  delivered  oefore  payment, 
idiilehere  it  was  not  delivered  until  some  time  after 
the  amount  had  been  paid.  That  being  the  case, 
he  submitted  that  the  applicant  was  entitled  to 
have  the  bill  taxed  at  any  time  within  a  year. 

Aug.  4. — Liord  Bomillt,  having  taken  time  to 
read  the  papers,  said  that  the  lapse  of  time  and 
the  cases  cited  had  nothing  to  do  with  the 
(pestion  in  this  case.  Lapse  of  time  less  than  a 
;ear  was  a  bar  to  such  an  application  only  where 
the  bill  of  costs  was  delivered  before  payment. 
Here  the  bill  was  not  delivered  till  some  days 
s&er  it  had  been  paid,  and  in  such  a  case  it  was  a 
matter  c^  course  that  an  order  for  taxation  shonld 
be  made  at  any  time  within  a  year,  if  any  item  in 
the  bill  appeared  open  to  objection.  That  was  so 
in  the  present  case,  and  there  would  therefore  be 
an  cider  tor  taxation,  either  without  costs,  or  the 
OMts  to  abide  the  result  of  the  taxation  at  the 
option  of  the  applicant. 

Soticitcv  for  the  applicant,  TTofMN. 


V.  C.  XAXXVS'  CJOTTBT. 

B^iortad  by  O.  I.  Y.  Coozb.  wd  T.  H.  Cabso>,  EiqtI., 
I]*Triaten«t-Law. 

Friday,  July  14. 
Be  The  Tbcsts  or  Kehkisox's  Skitlemeiit. 
PoHituptial  tettlement  by  a  father  on  wife  and  chil- 
dren— Poicer  for  maintenance  of  children  otU  of 
expectant  shares  at  tnteteee'  diteretion — Death  of 
«»/e — ChiLlren    maintained    hy   father — Bank- 
ruptcy of  father — Claim  of  tnutee  in  bankruptcy 
to  accumtdated  income  of  children's  shan't. 
A,  in  the  year  1860,  executed  a  post-ntiplial  seltle- 
mnU  of  a  tmn  of  15,0001.  in  favour  of  his  wife  for 
life,  with  remainder  to  ilieir  children,  wlw,  being 
tans,  thouid  attain  twenty-one,  or,  being  daughters, 
(iowM  attain  iliat  age,  or  marry. 
n«  mlOetnent  contained  a  trust  for  application  by 
&e  trustees  of  sack  part  as  they  shotud  think  fit  of 
Ae  vatamje  of  any  ehUd^s  expectant  share  towards 
VMuntmumee  without  reference  to  A's  ability  to 
naJntaiu.     Hie  wife  died  four  months  after  the 
mUhmesU. 
i^Mmfi  trample  fortune,  maintained  his  children 
UmiSff  iiniffl  .1870,  wlien  he  was  adjudged  bank- 
JBe  had  never  made  any  application  to  the 
'  ^  ike  settlement  for  maintenance  of  his 
> 
A«  tmstee  of  A's  property  under  his 
"koii  no  daim   to  the  accumulated 
tnut-fund. 


Bt  an  indenture  dated  the  12th  Sept.  1860,  made 
between  Boger  Allday  Kerrison  of  the  one  part, 
and  B.  Kerrison  and  William  Henderson  of  the 
other  part,  certain  freehold  and  copyhold  heredita- 
ments in  the  county  of  Norfolk,  were  by  the  said 
B.  A.  Kerrison  granted  and  covenanted  to  be 
surrendered  to  the  use  of  the  said  B.  Kerrison  and 
W.  Henderson,  their  heirs  and  assigns,  subject 
ttf  a  proviso  for  redemption  on  payment  to  thom 
or  the  survivor  of  them  by  the  said  B.  A.  Kerrison 
upon  the  12th  March  then  next  of  the  sum  of 
15,0002.,  with  interest  at  4J.  per  cent,  per  annum 
until  payment,  and  it  was  declared  that  the 
said  sum  of  15,0002.  and  interest  should  be 
held  upon  the  trusts  of  the  indenture  therein  re- 
ferred to,  being  the  indenture  next  hereafter  stated. 
By  an  indenture  of  post  nuptial  settlement  of 
even  date  with  the  above  indenture,  and  made 
between  the  same  parties,  and  referring  thereto, 
in  consideration  of  the  natural  love  and  affec- 
tion  of  the  s^d   B.  A.   Kerrison  for  his  wife, 

A.  T.  Kerrison  and  her  children,  it  was  de- 
clared that  the  said  B.  Kerrison  and  W.  Henderson, 
or  the  survivor  of  them,  shonld  either  permit  the 
said  sum  of  15,0002.  to  remain  in  its  then  state  of 
investment,  or  should  invest  the  same  as  therein 
mentioned,  and  should  pay  the  income  thereof  to 
the  said  A.  T.  Kerrison  for  her  life  for  her  sepnrate 
use  without  power  of  anticipation,  and  after  her 
death  shonld  be  possessea  of  the  said  trust 
premises  and  income  in  trust  for  all  or  any 
of    the    children    of  the   marriage    of    the    said 

B.  A.  Kerrison  and  A.  T.  Kerrison,  as  she  should 
by  deed  or  will  appoint,  and  in  default  of  such  ap- 
pointment in  trust  for  all  the  children  of  the  said 
marriage  born  or  thereafter  to  be  bom,  who  being 
sons,  should  attain  the  age  of  twenty-one  years, 
or  being  daughters  should  attain  that  age  or 
marry,  m  equal  shares,  and  the  said  indenture 
contained  also  the  following  declaration  : 

And  it  is  hereby  declared  that  the  said  tmsteea  or  trustee 
shall,  after  the  decease  of  the  said  Adelaide  Thorpe 
Kerruon,  apply  the  whole  or  anoh  part  as  the  eaid 
tnutees  or  traatee  shall  think  fit  of  the  inoome  of  the 
share  to  which  any  oliild  shall  for  the  time  beingr  be 
•ntitied  in  expectancy  under  the  tmsts  hereinbefore 
declared  for,  and  towards  his  or  her  maintenance  or 
education,  and  may  either  themcelvee  or  himself  so  apply 
the  same,  or  may  pay  the  same  to  the  said  Boger  Allday 
Kerrison,  or  the  guardian  or  gnardiana  of  such  child  for 
the  parpoae  aforesaid  without  seeing  to  the  amlioation 
thereof,  and  in  the  case  of  payment  to  the  said  Bo^r 
Allday  Kerriaon  without  referenoe  to  his  ability  to  main- 
ti^  hia  children,  and  daring  snch  anapenae  of  absolute 
vesting  aocamnlate  the  reaidue  thereof  (if  any)  in  the  way 
of  compound  intereat  by  inveating  the  same,  and  the 
reanlting  income  and  prodnce  thereof  from  time  to^me  in 
or  upon  any  anch  atooka,  fnnda,  aharea,  or  aecuritiea  as 
are  hereinbefore  mentioned  for  the  benefit  of  the  peraona 
who,  nnder  the  tmata  herein  contained,  shall  become 
entitled  to  the  principal  from  which  the  aame  respectively 
ahall  have  proceeded,  with  power  for  tho  said  truateea  or 
tmatec  to  resort  to  the  soonmalation^  of  any  praoeding 
year  or  yeara,  and  apply  the  aame  as  to  them  or  him  ahall 
seem  meet  towarda  the  maintenanco  and  education  of  the 
child  who  shall  for  the  time  being  be  preaomptiTely 
entiUed  to  the  aame  reapectively. 

A.  T.  Kerrison  died  on  the  13th  Jon.  1861,  in- 
testate and  without  having  exercised  the  power  of 
appointment  given  to  her  by  the  settlement. 

B.  Kerrison,  one  of  the  trustees,  died  in  the 
month  of  June  1864.  The  first  half-year's  interest 
did  not  become  payable  until  after  the  death  of 
A.  T.  Kerrison,  namely,  until  the  12th  of  March 
1861,  and  &om  the  dote  (^  the  settlement  until  her . 
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death,  she  was  maintained  by  B.  A.  Kerriaon.  The 
sum  of  15,000i.  or  any  part  of  the  interest  thereof, 
■WU8  never  faid  by  the  said  R.  A.  Kerrison  to  the 
tmstces. 

There  were  six  children  of  the  marriage,  namely, 
Frances,  who  died  in  August  1860,  a  minor  and 
unmarried,  Roger,  who  attained  twenty -one  in  Dec. 
1863,  Adelaide,  who  attained  twenty-one  in  Sept. 
1865,  Edith,  who  married  in  Oct.  1869,  Alice  and 
Edmund,  both  infanta  at  the  time  of  filing  the  peti- 
tion herein.  At  the  date  of  the  settlement  R.  A. 
Kerrison  was  a  gentleman  of  large  fortune,  and 
from  the  date  of  the  settlement  down  to  the 
respectiye  times  hereinaiter  mentioned,  he  main- 
tained and  educated  such  of  his  five  surriTing 
children  as  for  the  time  being  had  not  acquired 
vested  interests  in  their  respective  fifth  shares  in 
the  said  sum  of  15,0002.,  that  is  to  say,  as  to  his 
son  Roger  until  he  attained  twenty-one  in  Dec. 
1863 ;  as  to  Adelaide,  until  she  attained  twenty- 
one  in  Sept.  1865  ;  as  to  Edith  until  her  marriage 
in  Oct.  1869 ;  and  as  to  his  infant  children  Alice 
and  Edmund,  until  the  22nd  July  1870. 

No  payment  was  ever  demanded  by  R.  A. 
Kerrison  from  the  trustees  towards  the  main- 
tenance or  education  of  his  children. 

R.  A.  Kerrison  and  his  son,  Roger  Kerrison, 
were  partners  in  the  firm  of  Messrs.  Harveys  and 
Hudsons,  bankers,  at  Norwich,  and  in  connection 
therewith  became  involved  in  liabilities.  By  an 
order  dated  the  22nd  July  1870,  R.  A.  Kerrison  and 
Roger  Kerrison  were  adjudged  bankrupts,  and 
Klyab  Crosier  Baileywas  appointed  trustee  of  the 
property  of  R.  A.  Kerrison  and  Roger  Kerrison 
jointly  and  separately.  On  the  12th  Dec.  1870 
R.  A.'KemsQn  and  Tloger  Kerrison  obtained  their 
order  of  discharge. 

The  principal  sum  of  15,000L  was  paid  to  Hender- 
son, the  surviving  trustee  of  the  settlement,  to  be 
dealt  with  by  him  according  to  the  interests  of  the 
persons  entitled  thereto,  and  with  a  view  to  the 
distribution  of  the  interest  that  had  accmed  on  the 
principal  sum  from  the  date  of  the  indenture  of 
settlement  down  to  the  22nd  July>  the  date  of  the 
order  of  adjudication.  Elijah  Crosier  Bailey,  as 
trustee  of  the  separate  property  of  R.  A.  Kerrison, 
retained  out  of  the  rents  of  the  mortgaged  pro- 
perty on  behalf  of  R.  A.  Kerrison's  separate  cre- 
ditors, interest  upon  the  sum  of  15,000Z.  from  the 
date  of  the  settlement  down  to  the  date  of  the 
death  of  A.  T.  Kerrison,  his  wife,  and  retained  on 
behalf  of  Roger  Kerrison's  separate  creditors,  in- 
terest upon  his  one-fifth  share  from  15th  Dec. 
1863,  when  he  attained  twenty-one,  and  acquired  a 
vested  interest  down  to  the  12th  March  1871,  and 
]iaid  to  Adelaide  Kerrison  interest  npon  her  one- 
fifth  shore  from  the  9th  Sept.  1865,  when  she 
attained  twenty-one,  down  to  tne  12th  March  1871, 
and  to  the  husband  of  Edith,  interest  upon  her 
one-fifth  share  from  the  26th  Oct.  1869,  wnen  she 
married  down  to  the  12th  March  1871,  and  he  also 
paid  to  Henderson  the  sum  of  41112.  19».  10(2.,  the 
residue  of  the  interest  from  the  death  of  the  said 
A.  T.  Kerrison,  down  to  the  22nd  July  1870,  to 
be  dealt  with  by  him  according  to  the  trusts  then 
affecting  the  same. 

This  sam  of  41111.  19«.  10<i.  was  made  up  as 
followa : — 

1.  iDtereit  on  86001., beingiheoii«-fifUisIiai«       Ji    f.  d. 
of  Be(t*r  K«Riaon  in  the  IbfiOOL  from  his 
mother's  ^«ath  OBtil  ka  attaimd  twenigr- 
ene „ 837  18    1 


2.  Inteiest  on  Adelaide's  one-fifth  from  same       £     s.  d. 
time  nntQ  she  attained  twenty-one  541    110 

3.  Interest  on  Edith's  one-fifth  from  same 

time  nntil  her  marriage 102(10   1 

4.  Interest  on  Alioe's  one-fifth  from  same 

time  until  Uie  order  of  adjudieation 1103    4  U 

5.  InterestonEdmand'aone-fifthdiiriogsame 

time.- 1108    4n 

^B41U  19  10 
This  sum  being  claimed  by  the  separate  creditors 
of  B.  A.  Kerriaon  as  having  become  payable  to 
him  in  respect  of  past  maintenance  of  his  children, 
was  paid  into  court  by  Henderson,  and  a  petition 
was  now  presented  by  Henderson  and  tne  five 
children  of  R.  A.  Kerrison  that  it  might  be  pud 
out  as  to  the  first  item  to  the  trustee  of  Roger 
Kerrison's  separate  property,  and  as  to  the  rest  to 
or  for  the  benefit  of  the  foor  other  ohiUreu  ot 
R.  A.  Kerrison,  in  the  proportions  above  stated. 

Glaste,  Q.C.  and  Bird  for  the  petition. — ^The 
assignees  of  the  separate  property  of  the  father 
have  no  claim  to  the  fund,  although  he  maintained 
and  educated  his  children.  There  was  no  trust  to 
apply  the  income  towards  maintaining  the  children, 
but  merely  a  power.     They  cited : 

Thornton  v.  Grifiti,  1  Cr.  *  Ph.  817. 
Bristowe,  Q.C.  and  Cozens-Hardij  for  the  trastee 
of  R.  A.  Kerrison's  separate  property. — This  is  not 
a  mere  power  to  apply  the  income  towards  main- 
taining the  children,  but  a  trust.  The  tnistees  are 
bound  80  to  apply  it ;  their  discretion  is  only  as 
to  mode  and  amount.  B.  A.  Kerrison,  by  main* 
ta.ining  bis  chUdren  himself  has  become  a  pur- 
chaser of  this  income,  which  therefore  passes  to 
the  trustee  under  his  bankruptcy.    Tkey  cited : 

Stoebav.  Slacken,  4  Hy.  <&  Cr.  95; 

Raauome  v.  Bttrgm,  L.  Bep.  3  £q.  773; 

Jfunitv  V.  Earl  Hovoe,  4  Bro.  C.  C.  223. 

The  Vice-Chancelioe  stated  the  facts,  and  con- 
tinued :  If  this  had  been  a  marriage  settlement, 
the  wife  also  bringing  money  into  settlement,  it  is 
settled  that,  under  tnose  circumstances,  it  would 
be  a  matter  of  contract  that  the  husband  should 
have  the  income  for  his  life,  and  it  would  be  a 
trust  for  him  fdthough  he  might  not  have  de- 
manded it ;  but  this  is  not  a  marriage  settlement 
but  a  purely  voluntiuT  one,  and  there  cannot  be 
any  such  contract.    Ine  object  of  Mr.  Kerrison, 
by  the  settlement,  is  to  provide  for  his  wife  and 
children  a  fortune  and  maintenance.     The  trust  is 
that  the  trustees  may  apply  the  income  of  the  fund 
for  maintenance  of  the  children,  notwithstan^ng 
their  father's  ability  to  maintain  them ;    and  he, 
having  abundant  means,  never  made  any  request 
to  have  the  income  paid  to  him,  but  allowed  it  to 
accumulate,  showing  by  his  conduct  that  he  did 
not  want  it.    His  only  object  was  to  provide  for 
his  wife  and  children,  and  not  for  himself,  unless 
he  should  have  to  apply  to  the  trustees  for  main- 
tenance of  his  children.    The  cases  of  Stocken  v. 
Slacken,  Ratuom  v.  Btirgeu,  and  Muudy  v.  Earl 
Howe,  have  no  appUcation  to  this  case — they  w«re 
all  cases   of   marriage    settlements.      The   Vioe- 
Chancellor  accordingly  decided  that  B.  A.  Efitri- 
son's  trustee  in  bankruptcy  had  no  dlaim,  and  made 
an  order  according  to  the  prayer  of  the  petiidon. 

Solicitors  for  the  petitioner,  Sharpe  uad  Co.,  Ibr 
I.  B.  Coakt,  Norwich. 

Solicitors  for  the  respondents,  Clarkt,  WoodeotJt, 
and  Biylandi. 
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Common  i^  Courts. 

— « 

OOTTBS  or  EZCHEQinsS. 

Sapoctal  by  B.  lasnH  and  K.  A.  KnreLAXi,  luqis., 
BaKxictea».A(-Law . 

Jpra  21,  27,  28,  and  May  1. 
Duncan  asd  anoihsr  v.  Hill. 
Sake  c.  Beeson. 
Sfodi  Kmduinge — Rides  and  uaages  of— Principal 
and    Ofent — Coniraet — DefatdhTig    broker — Lia- 
biUiy  o/prineipedfor  broker's  d^mdt — Payment  of 
HfmnmMb  on  "  ectrnjing  over  " — Liability  of  prin- 
eiptU  in  remct  of. 

Tie  flaintiffi,  toho  were  brokers  on  the  London 
i^etk  Bsoehamge,  eniered,  at  the  request  and  by 
Ae  istttraoHons  of  tlie  defendant,  who  was  not 
m  wm>(ii  ^  the  Sadhcmge,  into  a  emitraet/or  the 
ftm^dtaae  /or  him  of  certain  Aares  in  vaarious 
pnMc  mdertahings,  for  the  account  day  of  the 
Ihth  July.  On-  ihe  13<&  Jvly,  vihieh  mas  the 
"tarryUtg  over"  day  for  the  Iblh,  the  defendant 
detired  the  ■plaintiffs  to  "  eamj  over  the  eontract" 
for  him  to  the  neat  account  day,  the  29th  Jidy. 
Tkit  wcM  d(me,  cmd  the  defendant  was  fm-- 
uithed  by  the  vlaintifs  wiffi  an  aeeoumt 
•Aowing  Mm  io  oe  UabU,  on  the  Ibth,  to  a 
di§etwaee,  on  nuch  earrying  over,  amawnting 
to  16881. 19«.,  wMA  »wm  the  plaintiffs  paid  for 
Mm  on  ^Mxt  day.  Had  the  account  b^n  dosed 
on  tie  IStfc,  instead  of  being  "  carried  over,"  the 
d^emdmU  teould  have  been  liable  to  pay  a  difference 
amomtting  to  40371.  On  the  ISHi  July  the  plain- 
tiffs were  dedared  defauUars  on  the  Exchange^  and 
in  aeeordance  teith  the  rules  of  fhe  Stock  Exchange 
aU  their  transaetions  were  closed,  and  their  ac- 
eounts  made  up,  without  the  knowledge  of  or  any 
r^erence  to  the  d^endaxii,  by  the  official  assignees 
id  the  prices  eurretU  on  that  day.  Tfte  shares 
pttrchaeed  by  theplai/ntiffs  for  the  defendant  having 
faOen  in  vmue,  ike  result  was  that  the  difference 
againet  the  defendant  on  the  18th  Jtdy  amounted 
to  60131.  13«.  6d.,  which  sxim  the  plaintiffs  became 
UahU  to  pay  to  the  cfficiol  assignees.  The 
defsTtdaut  might  hoee  had  the  shares  at  any  time 
before  the  29th  July,  by  paying  the  contraol  prices 
for  Uiem,  but  this  he  did  not  do. 

t»  an  action  by  the  plaintiffs  to  recover  this  sum  of 
6013Z  13«.  5d.from  the  defendant,  it  was 

BeU,  by  the  Court  of  Bxdiequer  {Kelly,  C.B.  and 
Channdl  and  Pigatt,  BB.),  in  the  first  of  the 
above  eases,  that  the  rules  and  usages  of  the 
8iotk  Bxehaage,  regulating  the  inode  of  deeding 
tnft  d^auUers,  were  imported  into  a  eontract 
for  the  fmreham  of  shares  made  by  brokers 
for  a  prtneipal,  ana  bound  the  prindpai,  even 
though  he  was  not  himself  a  member  of  the 
Stehange  ;  and  that  the  brokers,  though  themsehes 
d^aidtm,  might  aeaU  themselves  of  the  benefit 
of  mich  rules  and  usages,  U  being  only  reasonahie 
that  the  principal  should  be  identified  with  the 
broker,  and  be  Uable,  cu  the  latter  is,  to  all  the  in- 
cidents of  the  eontract.  The  defendant  did  not 
eemfiUte  his  contract  by  paying  the  eontract  price 
for  the  ehares  on  or  before  the  29th  July,  and  the 
plainifffs  were  ther^ore  entitled  to  reoover  from 
Um  the  6013L  13s.  Id.,  amoimt  of  tive  difference 
vkith  Siey  became  liable  to  pay  for  him  on  the 
mhJuly. 

BeU,  also  (in  th«  aeeond  ease),  thut,  even  \f  the 
i^^ndtmt  had  pmd  the  pUnnflffs  the  difference 


at  the  time  of  the  carrying  over  of  the  contract, 

on  <fc«  Ibth  July,  that  circumstance  would  in  no 

way  have  affected  the  plaintiffs'  right  io  recover 

from  the  defendant  the  amount  which,  in  resveet  of 

the  coniraet  entered  into  by  them  on  his  behalf, 

they  had  become  liable  to  pay  on  the  18ft  July. 

This  was  an  action  by  the  plaintiffs,  brokers  on  the 

Stock  Exchange,  to  reoover  from  the  defendant,  a 

principal  (but  not  a  member  of  the  Exchange),  for 

whom  they  had  toade  purchases  of  shares  on  the 

exchange,  the  amount  of  difference  to  which  they 

became  liable  on  "  carrying  over  "  the  shares,  and 

which  they  claimed  from  the  defendant  on    on 

alleged  contract  of  indemnity. 

The  first  count  of  the  declaration  was  in  the 
ordinaiy  form,  to  reoover  as  for  money  paid  by  the 
plaintiffs  for  the  defendant,  and  for  mterest  upon 
money  due  and  forborne  to  the  defendant  by  the 
plmntiffs,  and  for  work  done  by  them  for  him,  and 
for  commission  and  reward  due  and  payable  by 
them  to  him  in  respect  thereof,  and  on  accounts 
stated.  By  the  second  count,  the  plaintiffs 
charged  that  they,  as  the  defendant's  brokers  and 
agents,  and  on  his  behalf,  at  various  times,  at  his 
request  and  on  his  retainer,  contracted  with  divers 
persons,  respectively,  for  the  purchase  and  sale  by 
the  plaintiffs,  as  agents  as  aforesaid,  of  certain 
stocks  and  shares  upon  the  terms  of  such  retainer, 
agreed  on  by  them,  the  plaintiffs  and  the  defen- 
dant, that  the  ddTendant  would  indemnify  and 
save  harmless  the  plaintiffs  in  irespect  of  snoh 
contracts ;  and  all  conditions.  Sec.,  were  fulfilled, 
&o.,  necessary  to  entitle  the  plaintiffs  to  maintain 
this  action  for  the  breach  aliped,  yet  the  defen- 
dant did  not  indemnify  the  jdaintiffs,  or  save  them 
harmless,  in  respect  of  such  contracts  as  aforesaid, 
and  thereby  the  plaintiffs  have  become  liable  to  and 
have  been  required  to  pay  divers  sums  of  money 
for  damages  for  the  non-performttnce  by  the 
defendant  of  the  said  contracts. 

The  third  count  charged  that  the  plaintiffs,  as 
the  defendant's  brokers,  &c.,  contracted  with  divers 
persons,  &c.  (as  in  the  second  count),  on  the  terms 
that  such  coatracts  should  be  performed  or  settled 
by  the  defendant,  according  to  the  usages  of  (he- 
London  Stock  Exchange ;  and  all  conditions,  &e., 
wore  fulfilled,  &c.,  to  entitle  the  plaintiffs  to  re- 
oover in  respect  of  the  matters  herein  stated,  yet 
the  said  contracts  have  not  been  performed  or 
settled  as  aforesaid;  whereby,  &c.,  allegation  of 
damage  by  the  plaintiffs  having  become  liable  to 
pay  divers  sums  of  money  to  the  said  contractors 
respectively,  as  damages  for  the  nonperformance 
by  the  defendant  of  the  said  contracts,  and  having- 
been  called  upon  and  required  to  pay  the  same,, 
and  been  forced  to  settle  the  said  contracts  by  sales 
and  pnrohaaes  of  the  said  shares  and  stocks,  at  a 
loss  to  the  plaintiffs,  and  having  paid  divers  smns- 
of  money  to  divers  of  such  contractors. 

The  defendant  pleaded,  first,  to  the  first  oount 
never  indebted ;  secondly,  to  the  second  count,  a 
denial  of  the  agreement  to  indemnify  -,  thirdly,  to 
so  much  of  the  plaintiffs'  cause  of  action  as 
depended  npon  tue  allegation  in  (he  second 
count,  that  the  plaintiffs,  as  his  brokws,  &c., 
contracted,  &c.,  tor  the  purchase  or  sale  of 
stocks  or  shares,  a  denial  of  the  same ; 
fourthly,  as  to  the  said  second  connt,  a  denial  of 
the  plaintiffs  having  become  tiable  to,  or  having  been 
required  to  pay  money  for  dama^  for  the 
defendant's  non-performance  of  the  said  contracts ; 
fifthly,  as  to  the  third  connt,  a  denial  of  the  agree- 
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metit  for  the  performance  or  settlement  of  the  said 
contracts  according  to  the  usage  of  the  Stock 
Exchange ;  sixthly,  as  to  so  much  of  the  cause  of 
action  as  depended  on  the  allegation  in  the 
third  count,  tnat  the  plaintifiTs,  as  the  defend- 
dant's  brokers,  &c.,  contracted,  &c.,  for  the 
purchase  of  shares,  a  denial  of  the  same ; 
seventhly,  as  to  the  said  third  count,  a  per- 
formance and  settlement  of  the  contracts  therein 
mentioned,  according  to  the  usage  of  the  Stock 
Exchange ;  eighthly,  as  to  the  second  and  third 
courts,  an  agreement  between  the  plaintiffs  and 
the  defendant,  after  the  making  of  the  agreements 
in  those  counts  mentioned,  and  before  bi-each,  that 
the  said  contracts  should  be  closed  and  settled  by 
the  plaintiffs  as  his  brokers,  and  on  his  behalf,  on 
a  certain  day,  upon  the  terms  that  the  defendant 
should  indemnity  the  plaintiffs  against  loss  arising 
from  the  closing  the  said  contracts,  &c.,  and  an 
acceptance  by  the  plaintiffs  of  such  agreement 
before  breacli,  Ac.,  in  full  discharge  of  the  agree- 
ments in  the  first  and  second  counts,  and  a  release 
of  the  defendants  from  further  performance  thereof. 

The  plaintiffs  repUed,  joining  issue  on  all  the  said 
pleas  ;  and  as  to  the  last  plea,  they  new  assigned 
that  they  sued  not  for  the  matters  pleaded  to,  but 
for  such  breaches  of  contract  as  were  complained  of 
being  other  than  the  matters  pleaded  to. 

To  that  new  assignment  the  defendant  pleaded, 
first,  a  denial  of  an  agreement  to  indemnify  the 
plaintiffs  in  respect  of  the  contracts  as  in  the 
second  count  alleged;  secondly,  a  denial  of  the 
plaintiffs  having  contracted,  &c.,  for  the  purchase 
or  sale  of  shares,  &c.,  as  in  the  second  count 
alleged ;  thirdly,  a  denial  of  the  plaintiffs  having 
become  liable,  ac.,  as  in  the  second  count  alleged ; 
fourthly,  a  denial  of  the  agreement  to  perform  and 
settle  tne  contracts  according  to  the  usage  of  the 
Stock  Exchange;  fifthly,  that  the  said  contracts 
in  the  third  count  mentioned  were  performed  and 
settled  by  the  defendant  according  to  usage. 

Issue  was  joined  thereon. 

The  plaintiffs'  particulars  of  demand  claimed  a 
sum  of  60131. 13«.  5d.  as  the  balance  due  from  the 
defendant  to  them,  on  the  purchase  and  sale  of 
stocks  and  shares  by  the  plaintiffs  for  the  defen- 
dant, the  full  particulars  whereof  were  delivered 
under  a  master's  order,  and  also  interest  at  5{. 
per  cent,  thereon,  from  the  18th  July  1870  to  pay- 
ment. 

At  the  trial  at  Guildhall,  at  the  sittings  for 
London  after  Michaelmas  Term  1870,  before 
Kelly,  C.B.,  the  facts,  as  proved  and  admitted 
in  evidence,  appeared  to  be  the  following : 

At  the  time  of  the  transactions  taking  place,  oat 
of  which  this  action  arose,  the  plaintiffs  were 
brokers  on  the  London  Stock  Exchange,  and  the 
defendant  was  a  gentleman  living  in  London,  a 
merchant,  who  was  not  a  member  of  the  Stock 
Exchange.  In  June  1869  the  defendant  first  com- 
menced dealing  in  the  parchase  and  sale  of  stocks 
and  shares  through  the  plaintiff  Duncan  as  his 
broker,  and  continued  so  to  deal  through  him,  and 
to  very  larije  amounts  in  the  whole,  down  to  so 
late  a  period  as  the  month  of  July  1870,  on  the  first 
of  which  month  in  that  year  the  other  plaintiff, 
Wreford,  joined  the  plaintiff  Duncan  in  business, 
and  both  of  them  were  continued  to  be  employed 
by  the  defendant,  as  his  brokers,  in  the  same 
manner  as  the  plaintiff  Duncan  alone  had  previ- 
ously been  employed  by  him.  Upon  many  of  these 
tnuuactionB    the    defendant  had    realised    large 


profits,  and  npon  others  he  had  suffered  consider- 
able losses.  The  plaintiffs  had  bought  for  the 
defendant,  and  upon  his  instmctians,  a  lorse 
number  of  stocks  and  shares  in  various  pubEc 
undertakings  at  the  day's  market  price,  for  the 
account  day  of  the  15th  July  1870.  The  "cany 
ing  over "  day  for  that  account  was  the  13tn 
July,  on  which  day  it  was  absolutely  necessary, 
either  that  the  transaction  should  be  completed 
by  payment,  or  that  the  shares  should  be  by  the 
ordinary  and  usual  arrrang^ment "  carried  over" 
to  the  next  account,  which  was  the  29th  July.  The 
defendant  finding  himself  on  the  13th  July  unable 
to  complete  his  purchase  on  the  15th,  instructed 
the  plaintiffs  on  the  13th  to  "carry  over"  his 
contracts  to  the  next  account  day,  the  29th  Jnty, 
which  the  plaintiffs  accordingly  did,  and  furnished 
him  with  an  accoimt  by  whidi  he  was  shown  to  he 
liable  to  pay  a  sum  of  16881.  19«.,  the  amount  of 
the  differences  on  such  carrying  over,  which  sum, 
as  the  defendant  was  not  prepared  to  pay,  the 
plaintiffs  advanced  and  paid  for  him,  and  which 
if  they  had  not  paid,  the  defendant's  account  would 
have  been  closed  on  the  15th  July,  at  that  day's  price, 
and  the  sum  payable  by  him  would  have  been 
thereby  increased  to  4037i.  8«.  5d.  In  consequence 
of  several  of  the  plaintiffs'  customers,  for  whom 
they  had  concluded  contracts,  and  amongst  others 
the  defendant,  making  default  in  their  engagements 
to  the  plaintiffs,  the  latter  were,  on  the  18th  July, 
under  the  rules  of  the  Stock  Exchange,  deolored 
defaulters,  and  all  their  transactions  were  per- 
emptorily closed,  and  their  accounts  made  up  at 
the  prices  current  on  that  day,  by  the  ofBcial 
assignees  appointed  by  the  Stock  Exchange  com- 
mittee, without  any  communication  with  the  prin- 
cipals ;  and  amongst  others  the  contract  in  question 
in  this  cose,  made  by  the  plaintiffs  for  the  defen- 
dants was  so  dealt  with  by  the  ofiBcial  assignees. 
The  sum  payable  thereupon,  according  to  the  price- 
current  of  the  day,  the  18th  July,  in  order  to  dose 
the  transaction  and  to  relieve  the  parties,  plaintiffs 
and  defendants,  from  the  contract,  amounted  to  the 
sum  of  60132.  13«.  bd.,  which  sum  the  plaintiffs 
became  liable  to  poy  to  the  official  assignees  of  the 
Stock  Exchange,  on  account  and  in  respect  of  the 
contract  so  entered  into  by  them  on  behalf  of 
the  defendant,  and  it  was  to  recover  that  sum 
from  him  on  an  alleged  contract  of  indemnity  that 
the  present  action  was  brought.  It  was  proved 
that  from  the  13th  July  the  shares  in  question  had 
been  steadily  falling  in  value,  and  that  had  the 
defendant's  contract  not  been  closed  on  the  18th, 
but  had  been  "  carried  over,"  as  was  originally 
arranged,  to  the  29th  July,  and  had  the  defendant 
been  obUged  to  close  the  contract  on  that  latter 
day,  the  loss  upon  the  shares  would  have  reached 
the  sum  of  13,404J.  18«.  9d.  It  was  proved  also 
that  the  defendant  might,  by  the  rules  of  the 
Stock  Exchange,  have  nad  the  shares  from  the 
official  assignees  on  any  day  between  the  18th  and 
29th  July  if  he  would  have  paid  the  original  con- 
tract price  for  them,  and  also  that  the  shares  were 
offered  to,  but  were  not  accepted  by  him. 

The  following  are  the  rules  of  the  Stock  Ex- 
change which  are  material  in  the  case,  and  are 
those  under  which  the  committee  of  the  Stock 
Exchange  act  in  the  case  of  a  de&nlting  broker. 

Bole  49.  The  Stock  Ezohange  does  not  reoosnise, 
in  ita  dealing,  any  other  poitiea  than  its  own  membsn ; 
every  bargain,  therefore,  whether  for  aooonnt  of  the 
member  eneotiiig  it,  or  for  acoonnt  of  a  principal,  mut 
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ba  fnlfiUed  mooording  to  the  mlea,  zegnlatioiM,  and 
ooages  of  the  Stock  TJrnhtinge. 

Iti.  A  member  nnsble  to  foUl  hie  engagements  shall 
be  poblioijr  declared  a  defaulter,  by  direetion  of  the  ohair- 
,  dspo^  ohaiiman,  or  any  two  membera  of  the  com- 


167.  Two  or  more  membera  shall  be  appointed  annually 
by  the  committee  to  act  as  official  ossi^ees,  whose  duty 
H  shall  be  to  obtain  from  a  defaulter  bis  original  books  of 
■eouuut,  and  a  statement  of  the  sums  of  mone^  owine 
to  and  by  him,  to  attend  meetings  of  creditors,  to 
aomBon  tzie  defaulter  before  such  meeting,  to  enter  mto 
a  strict  examination  of  every  account,  to  investigate  any 
bargains  suapected  to  have  been  effected  at  unfair  prices, 
and  to  maoa^  the-eatate  in  oonformity  with  the  direction 
of  the  majority  of  %he  creditors  present. 

IflB.  In    every   case   of   failure   the    creditors   shall 
aapoint  two  of  their  body,  to  whom  the  official  assignees 
■Bsll  refer  in  all  matters  relating  to  the  tailure;  the 
auignoes  shall  oolloct  and  pay  the  assets  to  the  credit  of 
Ifair  joint  account  at  a  Muker's,  and  shall  divide  the 
suae  as  soon  as  possible- 
US.  The  official  assignee  shall  pnblioly  fix  the  prioea  at 
vUch  a  defaulter's  transactions  shall  be  dosed,  each 
prices  to  be  those  current  in  the  market  immediately 
Mfne  the  declaration ;  but,  in  the  event  of  a  dispute  as 
to  the  prices  named,  they  shall  be  fixed  by  two  members 
el  the  committee. 

The  learned  Cliief  Baron,  at  the  trial,  was  of 
opinion  that  the  whole  of  the  usages  and  practice 
o{  the  Stock  Exchange  were  imported  into  the 
oontract  between  the  plaintiSs  ana  the  defendant, 
and  he  accordingly  therefore  directed  the  verdict 
to  be  entered  for  .the  plaintiffs  for  60131.  13s.  bd.; 
leserring  leave  to  the  defendant  to  move  to  enter 
•  nonsuit,  or  to  reduce  the  damages  to  16682. 19«. ; 
and  it  was  arranged  between  the  parties  that  the 
defendant  should  at  once  pay  the  last-named  sum 
to  the  plaintiffs,  as  they  had  actually  paid  that 
amount  for  him  on  the  loth  July. 

A  rule  was  accordingly  moved  for  and  obtained 
in  Hilary  Term  last,  on  the  part  of  the  defendant, 
calling  on  the  plaintiffs  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  nonsuit 
entered,  or  why  the  damages  should  not  be 
Rdaced  to  16681. 19«.  (paid  to  the  plaintiffs),  on 
the  ground  that  the  further  damages  claimed  were 
not  recoverable  against  the  defendant,  and  that, 
in  that  respect,  the  plaintiffs  were  not  legally 
damnified,  or  entitled  to  indemnification,  or  other- 
irise  to  recover  in  the  action,  and  against  that  rule 

The  Solicitor-General  (Sir  J.  D.  Coleridge,  Q.C.), 
PoicelZ,  Q.C.,  and  Dau,  for  the  plaintiffs,  showed  cause. 
— ^All  the  usages  and  customs  of  the  Stock  Exchange 
with  respect  to  these  contracts  are  binding  upon 
the  defendant,  who  is,  by  force  of  them,  liable  to 
pay  the  amount  of  the  difference  sought  to  be 
lecovered  by  this  action,  and  which  amount  was 
duly  and  properly  ascertained  and  declared  by  the 
cffidal  assignee.  The  principle  of  the  decisions  of 
the  Court  of  Exchequer  Chamber,  reversing  the 
decision  of  the  Court  of  Commons  Fleas,  in  Origgell 
T.  Brittotce  (19  L.  T.  fiep.  N.  S.  390 ;  38  L.  J.  10, 
C.  P. ;  L.  Bep.  4,  C.  P.  36)  and  of  this  court  in 
Maxtted  y.  Paine,  2nd  action  (20  L.  T.  Bep.  N.  S. 
748 ;  L.  Bep.  4  Ex.  203 ;  38  L.  J.  129,  Ex.,  affirmed 
io  error;  24  L.  T.  Bep.  N.  S.  143;  L.  Bep.  6  Ex. 
132 ;  40  L.  J.  57,  Ex.)  are  applicable  to  and  govern 
the  present  case.  It  does  not  signify  whether 
parties  who  have  dealings  on  the  Stock  Exchange 
through  the  intervention  of  brokers  know  anything 
gf  the  roles  of  the  Exchange  or  not.  They  are  bound 
by  die  rules  to  which  the  broker  acting  by  their 
instmctions  is  subject:  (StUton  and  others  v. 
Tatham,  10  A.  &  E.  27;  8  L.  J.,  N.  S.,  210,  Q.  B; 
PoOock  r.  Stables,  12  Q.  B.  765;  17  L.  J.,  N.  S., 


352,  Q.  B.)  The  defendant  cannot  be  allowed  to 
claim  the  benefit  of  the  rules  and  usages  at  one 
moment,  and  at  another  to  repudiate  and  ignore 
them,  and  it  is  clear  that,  had  the  shares  risen  in 
the  market,  he  would  have  made  use  of  these  very 
rules  and  usages  to  enforce  and  obtain  the  benefit 
of  his  contract.  He  takes  the  risk  of  the  broker's 
solvency  voluntarily  and  knowingly,  and  it  is  not  a 
bargain  all  on  one  side,  for,  but  for  the  inte;rvention 
of  a  broker,  who  is,  of  course,  subject  to  the  rules 
of  the  Exchange,  an  outsider,  like  the  defendant, 
could  not  have  made  the  contract  at  all.  There  is, 
therefore,  nothing  unfair  or  unreasonable  in  con- 
struing  the  present  contract  as  one  into  which  the 
rales  and  usages  of  the  Stock  Exchange,  as  appli- 
cable to  such  a  contract,  are  to  be  imported. 

Sir  /.  Karslakc,  Q.  C.,  Jos.  Brotcn,  Q.  C,  and 
/.  0.  QriffiU,  for  the  defendant  contra,  supported 
their  rule,  and,  whilst  admitting  that  the  cases 
cited  on  the  other  side  established  that  the  rules 
and  usages  of  the  Stock  Exchange  must  be  taken 
and  held  to  govern  the  rights  and  contracts  of  the 
members  of  the  Exchange,  in  ordinary  transactions 
of  purchase  and  sale  as  between  themselves,  they 
nevertheless  contended  that  such  rules  and  usages 
could  not  be  imported  into  a  contract  made  by  a 
broker  for  an  outsider,  so  as  to  affect  the  rights 
and  liabilities  of  such  outsider,  as'  between  nim 
and  his  own  broker,  with  respect  to  collateral 
matters,  and  that,  too,  merely  because  the  broker 
happens  to  be  a  member  of  the  Exchange ;  nor  could 
a  dmulting  broker  avail  himself  of  the  Stock  Ex- 
change rules  with  regard  to  defaulters  for  the 
purpose  of  fixing  on  his  principal  an  additional 
liability.  As  was  held  by  Willes  and  Keating,  JJ. 
in  the  case  in  the  Common  Fleas  of  MoUeit  and 
otliers  V.  Robinson  (23  L.  T.  Bep.  N.  S.  185 ;  L.  Bep. 
5  C.  P.  646 ;  39  L.  J.  290,  C. P.),  in  which  those 
learned  judges  differed  from  Bovill,  C.  J.  and  M. 
Smith,  J.  No  usage  of  trade  is  good,  or  to  be  im- 
ported into  a  contract,  so  as  to  change  the  intrinsic 
character  of  the  contract,  or  to  conflict  with  the 
employment  of  one  of  the  parties  to  the  contract 
as  the  agent  of  a  principal.  That  the  defendant 
as  principal  should  be  called  upon  and  be  liable  to 
indemnify  his  own  broker,  against  losses  arising  in 
consequence  of  that  broker's  own  default,  would  be 
entirely  unreasonable ;  and  especially  as  the  affair 
was  not  within  the  knowledge  or  control  of  the 
defendant.  The  question  at  issue  in  Orissell  v.  Bris- 
towe  (u6i  sup.)  BusidiMaxted  v.  Paine  (second  action) 
(viii  gup.),  and  also  in  Hodgkineon  v.  Kelly  (L.  Bep.  6 
£q.496;  37  L.  J. 837,  Ch.),  was  as  to  the  performance 
of  a  contract  of  sale  between  the  actual  parties  to 
it,  and  the  rules  which  alone  were  applicable  to 
the  matter  were  rules  which  had  reference  to  the 
machinery  of  the  contract  itself.  They  cited  also 
NichoUon  V.  Gooch,  5  E.  &  B.  25  L.  J.  137  Q.  B., 
and  referred  to  Taylor  on  Evidence,  3rd  Ed.,  p.  952 ; 
and  Addison  on  Contracts,  6th  Ed.,  p.  935,  and 
contended  that  the  defendant's  rule  must  be  made 
absolute. 

Cur.  adv.  vuU. 

May  1.— Their  Loidships]  having  taken  time  to 
consider,  the  following  written  judgment  of  the 
CouBT  (Kelly,  C.  B.,  and  Channel!  and  Figott, 
BB.)  was  now  delivered. 

Kelly,  C.  B. — ^The  question  in  this  case,  which 
we  are  called  on  to  determine,  and  which  lies  at 
the  root  of  all  cases  of  contracts  entered  into  upon 
the  Stock  Exchange  is,  whether  any  one  of  the 
public,  who  enters  mto  such  a  contract  through  his 
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broker,  who  mnst  necessarily  be  a  member  of  the 
Stock  Exchange,  impliedly  agrees  that  all  roles 
and  customs  ol  the  Stock  Exchange,  affecting  the 
rights  and  liabilities  of  all  parties  to  these  contracts, 
or  who  become  interested  in  them  after  they  have 
been  made,  shall  be  imp<»i)ed  into  and  become 
part  of  the  contract,  and  be  binding  upon  himself, 
the  principal,  ae  well  as  upon  his  agent  the  broker ; 
and  that  depends  upon  whetjier  it  is  a  reasonable 
condition  and  consistent  with  jostioe,  and  with  the 
principles  of  the  law  of  Englfuid,  that  these  rules 
and  onstoms  should  be  eo  imported  into  the  con- 
tract, and  that  an  agreement  to  that  effect  is 
founded  upon  a  sufficient  consideration,  moving 
to  the  inmvidnal  in  qnestion  from  all  the  other 
parties  to  the  contract,  and  involTing  benefits 
and  advantages  to  the  party  contracting  which 
make  it  reasonable  and  just.  [His  Lordship  then 
stated  the  facts  and  proceeded].  This  trans- 
action, supposing  the  defendant  and  the  plain- 
tiffs to  be  iidentined,  and  the  defendant  to  have 
indemnified  the  plaintiffs  by  paying  the  mon^ 
up<m  the  close  of  the  transaction  cm  the  18tn 
July,  the  day  of  the  failure  of  the  plaiutiffb, 
would  have  Deen  simply  this — the  defendant 
instructed  the  plaintits,  his  brokers,  to  pur- 
chase, and  the  plaintiffs  contracted  to  purchase 
accordingly,  the  shares  in  question  at  the  market 
price  of  the  day,  and  when  the  first  account  day 
arrived,  and  when  the  defendant  was  bound  to 
find  the  money,  the  agreed  price  of  the  shares, 
being  unable  to  do  so,  tne  settlement  iras,  at  his 
request,  carried  over  or  postponed  iix>m  time  to 
time,  until  at  length  the  29ui  July  was  tiie  day 
amKiinted,  when  he  would  be  bound  either  to  pay 
the  whole  amount  of  the  purchase-money  agreed 
upon,  and  to  take  up  and  receive  the  shares,  or  to 
ascertain  the  price  of  the  d^,  and,  if  it  should  be 
less  than  the  price  contracted  for,  to  canoel  the 
contraot,  and  pay  to  the  seDer  the  difference 
between  that  som  and  the  value  of  the  shares  at 
the  market  prioe  of  the  day.  Bat,  upon  the  failure 
ot  the  brokers,  and  the  obligation  upon  them 
attaching  to  close  the  contraot  upon  the  18th,  it 
became  nooeBsary  for  him  either  to  take  up  the 
shares  and  pay  tne  whole  prioe  agreed  upon,  or  to 
canoel  the  ooatcaot  Mid  pay  tiie  difibrenoe  betw«en 
that  sum  and  the  TBlne  of  the  shares  at  the  market 
IHioe  oi  the  day.  And  upon  these  facts  the  qwe- 
tion  for  the  court  to  determine,  as  in  Oris$M  v.  Brit- 
Unee,  and  J£cu$t»d  ▼.  Paine  (second  action),  and  a 
^reat  variety  of  oases  both  in  this  country  and 
m  Irriaud,  where  one  of  the  public  employs 
a  broker  or  a  jobber  to  enter  into  a  contract 
on  his  behalf  on  the  Stock  Exdiange — ^whatever 
may  be  the  literal  and  expressed  terms  of  liie 
ooQtraot,  and  whosoever  the  actual  contracting 
parties  is, — whether  one  so  contracting  must 
oe  hM.  to  have  entered  into  tbe  ccmtraot,  sub- 
ject to,  and  incoipomting  with  it,  all  the  rea- 
flooable  rules  and  asMjes  pi«vailing  upon  the 
Stock  Exchange,  and  w&ch  are  absoTutefy  bind- 
ii^,  with  all  their  incidents  and  consequences, 
upon  their  own  mambera  F  If  it  be  not  so,  it  ia 
difficult  to  imderBtand  how  any  one  of  these 
contracts  oan  be  avid  to  hare  been  entered  into 
at  all  i  for  at  ever^  step  and  stage  of  the  trans- 
action, from,  the  original  making  of  the  contract 
io_  its  complete  and  final  performance,  some- 
thing is  done  not  txpcemAf  specified,  or  mentioned, 
or  r«feR«d  to  by  any  of  the  parties  at  tibe  time 
that  it  is  made,  and  wfaiA  is  in  fiwt  done  by  reason 


and  in  pursuance  of  those  rules  and  usages,  and 
which  could  not  and  would  not  be  done  but  for 
their  existence,  and  their  efiiact  and  op»-ation  upon 
the  performance  of  the  contracts.  Thus,  in  this 
case,  if  the  defendant  were  to  insist  that  he  had 
simply  entered  into  a  contract,  through  his 
brokers,  with  the  jobber  for  the  purchase  of 
the    shares    in    question,    to    be    delivered   aui 

Eaid  for  on  the  15th  Joly,  and  on  that  ^y  he 
ad  paid  the  money  into  the  hands  of  his 
brokers,  and  demanded  the  shares,  the  jobber  may 
in  the  mean  time,  on  the  same  day,  have  given  in 
the  name  of  another  seller,  who  had  not  been 
objected  to,  and  had  become  involved  and  was 
unable  to  deliver  the  shares.  The  defendant,  the 
purchaser,  demands  the  shares  of  the  jobber;  he 
answers  that  his  contract  was  to  deliver  the  shares, 
or  to  name  another  as  the  seller,  and  that 
he  has  named  another  accordingly,  and  is  dis- 
charged. And  this  is  true ;  for  Ste  oontraot  into 
which  he  had  entered  was  subject  to  the  roles  of 
the  Stock  Exchange,  and  by  one  of  these  roles  he 
had  the  alternative  of  naming  another  seller.  The 
result  is  that,  unless  the  purchaser's  contract  was 
also  subject  to  those  rales,  no  contract  has  been 
made ;  for  the  purchaser's  contract  without  those 
rules  is  absolute ;  and  the  jobber's,  being  accord- 
ing to  those  rules,  is  conditional,  and  so  no  contract 
at  all.  It  is  necessary,  therefbre,  to  consider 
whether  it  is  one  of  the  conditions  of  the  contract, 
binding  upon  the  principal,  that  he  shall  identify 
himself  with  his  agent,  the  broker,  and  take  upon 
himself  all  his  duties  and  liabilities  according  and 
in  conformity  to  these  roles  and  usages ;  and, 
therefore,  whiether,  when  the  nature  of  all  these 
transactions  is  considered,  there  is  a  good  con- 
sidmstion  moving  to  the  principal  and  binding 
upon  him  for  the  incurring  of  such  an  oUigation, 
first,  upon  decided  authorities,  and  finally,  won 
the  geuer^  prin^ples  of  the  law.  To  refer,  then, 
in  the  first  place,  to  the  antborities.  The  prin- 
ciple of  the  decision  in  Ori»»eU  v.  Brislcnoe 
is,  that  the  usages  of  the  Stock  Exchange,  if 
not  unreasonable,  are  imported  and  incorporated 
into  all  contracts  entered  into'by  any  of  the  pablio 
for  die  pardhase  or  sale  of  stocks  or  shares  upon 
the  Stadc  Exdmnge,  and  through  the  medimn  of 
brokers  or  jobbws,  members  of  the  SUx^  Ex- 
change, and  themselves  faoiutd  by  these  usages. 
There  the  jdaintiff  had  entered  into  a  contract  for 
the  sale  of  certain  sharoa  in  Orarendand  GSnriiey's, 
npon  the  Stock  Exchange,  -tbreagh  the  mec&im  of 
a  broker,  with  the  defendant,  a  jobber,  hodi 
members  of  the  Eitock  Exchange,  we  sale  and 
pon^iaBe  to  be  carried  into  effect  and  completed 
on  the  aeoonnt  day,  the  15th  M«^  1866.  Befere 
that  day,  and  in  doe  time  aooorcung  to  the  roles 
of  the  Stock  Kxohange,  the  defendant  gave  in  the 
names  of  certain  other  pwsons,  not  parties  to  the 
contract  which  had  bem  made  by  the  pUuntifi,  bat 
who  were  to  be  the  ultimate  porchasers  of  the 
shares  which  the  plaintiff'  had  contracted  to  sell. 
'Hieee  persons  were  not  objected  to  within  the 
time  allowed  for  that  purpose  by  tiie  roles  cf  the 

Stodc  Exohange,  and  such  purchasers,  though  ^e 
plaintiff  had  done  all  that  in  him  lay  to  ctmiplete 
the  perCormaaoe  of  his  part  of  the  ecmtract,  failed 
to  register  the  transfer  of  the  shares,  or  to  pay 
the  amoont  of  some  subsequent  calls,  whidi  ihe 
phnntifl  thereupon  became  hable  to  pay.    He  th«i 

brought  his  action  against  the  dMendant  for 
noa>perf(x-mance  of  the  coatraot  to  indemnify) 
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and  it  was  held  that  under  the  above  drcumBtances 
the  defendant,  having,  in  pursuance  of  the  rules 
oi  the  Stock  Exchange,  given  in  the  names  of 
the  nhimate  purchasers,  to  trhich  no  objection 
within  due  time  had  been  made,  had  thus  trans- 
ferred the  liabilities  of  a  purchaser  from  himself  to 
the  persons  so  named,  heid  ceased  to  be  a  party  to 
the  contract,  and  so  was  not  liable  to  the  action. 
Here,  then,  a  term  or  condition  is  held  to  have  been 
imported  into  the  contract,  and  to  form  part  of  it, 
to  the  effect  that,  if  the  purchaser  should,  within  a 
certain  time,  deliver  in  the  names  of  another 
person  or  persons,  to  be  substituted  for  himself  as 
the  purchaser  of  the  shares,  if  no  objection  be  made 
to  tuem  by  the  seller  within  a  given  time,  they 
riiall  be  deemed  to  be  the  purchasers  under  the 
oantract,  and  the  defendant,  the  original  and  actual 
porchaser,  be  discharged.  Xo  such  condition  was 
ever  expressly  mentioned  or  alluded  to  at  the  time 
when  the  plaintiff  instructed  his  broker  to  enter 
into  the  contract.  It  was  wholly  inconsistent  with 
dl  that  the  contract  would  prima  facie  import, 
inasmuch  as  it  enabled  the  original  contracting  party, 
the  purchaser,  to  discharge  himself  from  the  per- 
fiirmanoe  of  the  contract  altogether,  by  substi- 
tating  another  person  or  persons  as  the  contract- 
ing parties,  who  might  be,  and  actually  proved  to 
be,  whoDy  insolvent.  Several  other  cases  have 
since  been  decided  in  accordance  with  the  judgment 
of  the  Exchequer  Chamber  in  GvUseU  v.  Brialowe 
(«it  «ap.)  Amotig  them  is  the  case  of  Maxted 
T.  Paine  (second  action),  affirmed  in  error 
in  the  Exchequer  Chamber  (u&t  sup.)  There, 
npon  a  contract  for  the  sale  of  shares  originally 
node  between  a  broker  and  a  jobber,  but  trans- 
ferred by  the  jobber  to  an  ultimate  purchaser,  by 
giring  in  the  name  of  one  Goss  on  the  name  day, 
who  was  not  objected  to  within  the  ten  days  allowed 
for  that  pnrpose  by  the  tnage  of  the  Stock  Ex- 
change, it  appeared  that  Goss  was  not  the  actual 
pnnchaser,  and  was  a  man  wholly  without  means, 
who  had  consented  to  the  use  of  his  name  for  a 
small  pecuniary  consideration,  and  who  was  there- 
fore unable  to  perform  the  contract  or  to  indemnify 
(he  pUuntiS  against  calls  that  had  been  subse- 
qocotly  made.  But  these  circumstances  were  un- 
known to  the  jobber  who  had  originally  entered 
into  the  contract  of  purchase,  and  so  there  was  no 
baai.  And  it  was  held  that  this  ust^,  although 
its  effect  was  to  substitute  an  insolvent  for  a 
Movent  purchaser,  formed  part  of  the  contract,  and 
was  binding  upon  all  parties,  that  Goss  was  alone 
liiUe  upon  the  contract  and  the  ultimate  pur- 
chaser, and  that  the  defendant  was  discharged.  It 
i|!  remarkable  that  tho  ^'udges  of  the  Court  of 
Common  Pleas,  who  origmally  decided  the  case  of 
OriueU  v.  Bri^oiee  {ubi  gup.) — including  Byles,  J., 
who  pronounced  an  admirable  judgment,  dis- 
senting firom  that  of  the  other  members  of 
the  court — assumed  that,  by  the  rales  of  the 
Stodc  Exchange,  the  jobber  having  given  in 
the  name  of  another  purchaser  on  tioe  name 
day,  the  seller  or  his  broker  had  no  power  to 
oiqect  to  him,  and  that  the  liability  of  the  jobber 
was  at  an  end.  In  the  case,  however,  last  referred 
to  of  McLcated  v.  Paine  (second  action),  this  point, 
in  oooaequence  of  the  insolvency  of  the  nominee, 
came  prmninently  before  the  court,  uid  the  power 
cl  the  seller  to  abject  to  the  nominee  appearing  to 
be  part  of  the  custom,  it  ceased  to  be  uureasostu>Ie, 
ana  was  therefore  properly  treated  as  incoroorated 
into  and  forming  part  (rf  the  ccmtract.    We  have 


now  to  consider  whether  the  custom  and  the  rtde« 
in  relation  to  defaulters,  and  their  operation  upon 
the  rights  and  liabilities  of  the  parties,  are  also  to 
be  held  reasonable,  and  so  incorporated  into  and 
forming  part  of  this  contract  in  this  case.  The 
rules  which  govern  this  question  are,  first,  rule  49, 
"  that  the  Stock  Exchange  does  not  recognise  in 
its  dealings  any  other  parties  than  its  own  mem- 
bers, and  that  every  bargain  therefore,  whether  for 
account  of  the  member  effecting  it,  or  for  account  of 
a  principal,  must  be  fulfilled  according  to  the  rules, 
regulations,  and  usages  of  the  Stock  Exchange." 
It  follows  from  this  rule  that,  if  a  contract 
be  made  upon,  and  between  members  of,  the  Stock 
Exchange,  it  must  of  necessity,  with  all  its  inci- 
dents  and  consequences,  be  carried  into  effect  firom 
beginning  to  end  iu  conformity  to  those  usages, 
or  it  must  altogether  &11  to  the  ground,  and  never 
bo  carried  into  effect  at  all.  It  is  difficult,  therefore, 
to  see  how  anyone  can  maintain  an  action  upon 
such  a  contract  without  admitting  the  full  opera- 
tion npon  it  of  the  rules  and  usages  of  the  Stock 
Exchange,  under  which  alone  it  can  come  into 
existence  or  be  carried  into  effect,  exc^t,  indeed, 
in  the  single  case  of  a  defence  denying  that  any 
contract  had  been  made.  Wo  must  next  consider, 
then,  what  the  usage  is  which  is  sought  to  be 
incorporated  into  the  contiaot  upon  which  this 
action  is  brought.  For  this  purpose  we  must  look 
to  the  rules  142,  167,  168,  and  169,  the  effect  of 
which  is  that,  upon  a  member  of  the  Stock  Ex- 
change (as  the  plaintiff  in  this  case  are)  becoming 
unable  to  meet  his  engagements,  he  may  be  pub- 
licly declared  a  de&ulter,  and  official  assignees 
may  be  appointed  to  investigate  and  wind-up  the 
contracts  into  which  ho  has  entered,  and  to  doee 
his  transactions  at  the  price  current  in  the 
market  on  the  day  before  he  shall  have  been 
declared  a  de&ulter.  Applying  these  rules  to 
the  present  case,  upon  the  plaintiffs  beooming 
de&uUe«8-npon  the  18th  July,  their  assigneM  were 
required  to  close  their  transactions,  including, 
among  others,  the  contract  in  respect  of  which  this 
action  is  brought,  and,  in  other  words,  to  settle  the 
ccMitract  by  the  purchaser  paying  to  the  seller  tibe 
price,  or  as  much  as  should  remain  unpaid  of  the 
pritie,  of  the  shares  contracted  for,  and  taking  up 
the  shares,  or  by  paying  the  difference  between 
that  price  and  the  market  price  of  the  day,  and  so 
putting  an  end  to  the  contract.  The  plamtifEs  in 
this  case  being  the  purchasers,  they  were  called 
on  to  pay  the  one  or  the  other  of  these  sums ;  the 
difference,  in  case  of  the  contract  being  brought 
to  an  end,  being  60132.  13«.  5d.  This  sum,  there- 
fore, became  payable  on  the  18th  July  under  this 
contract,  and,  accordingto  these  rules,  by  the  pur- 
chaser to  the  seller.  The  principal  and  the  real 
purchaser  was  the  defendsmt.  The  actual  pur- 
chasers were  the  plaintiffs,  and  this  sum  being 
thus  payable  by  the  plaintiffs  according  to  the 
rules  of  the  Stock  Exchange,  the  simple  question 
in  this  case  is,  whether  upon  this  entire  trans- 
action there  is  a  contract  in  law  oa  the  part  of 
the  defendant,  the  real  principal  as  purchaser, 
to  identify  himself  with  the  plamtiffa,  lus  agents, 
and  to  take  upcm  himself  and  satisfy  the  liability 
to  which  their  failure  had  subjected  him;  in  other 
words,  to  complete  the  performance  of  the  con- 
tract which  he  had  entered  into,  according  and  in 
conformity  to  the  foregoing  rules.  Nothing  ean 
be  more  clear  than  that,  if  such  be  not  the  im- 
plied contract  betw.!cn  the  plaintiffs^  as  the  agents. 
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and  the  defendant,  as  the  principal,  the  contract 
vonld  fall  to  the  g^nnd  altogether ;  for  the  actual 
makers  of  the  contract,  the  brokers  and  the 
jobber,  having  entered  into  it  as  a  contract  accord- 
ing to  and  incorporating  the  rules,  and  one  of  those 
rules  being  that  upon  the  failure  of  the  broker 
the  contract  must  be  settled  and  brought  to  an 
end,  and  as  that  con  be  done  onlj  by  the  payment 
of  the  difference  in  question,  then,  if  the  de- 
'fendant,  the  principal,  seTers  himself  from  his 
agents,  the  brokers,  and  refuses  thus  to  carry  the 
contract  into  eSect,  according  to  the  rules,  he 
mnst  renounce  it  altogether ;  and  if  the  shares  had 
risen  in  yalne  to  any  amount,  he  could  not  have 
enfdrced  the  contract  and  obtained  the  benefit  of 
the  rise.  By  the  rules  of  the  Stock  Exchange  the 
broker  is  the  only  party  recognised,  and  he,  as 
purchaser,  is  liable  to  tne  jobber,  as  seller,  for 
the  price  of  the  shares  purchased  and  sold,  and 
it  would  be  absurd  to  contend  that,  whenever 
the  price  becomes  payable,  the  principal,  the  de- 
fendant in  this  case,  is  not  bound  to  enable  his 
agents,  the  plaintiffs,  to  perform  his  contract  by 
finding  and  paying  over,  through  them,  or  other- 
wise, tne  amount  due  to  the  seller,  and  yet  that,  if 
the  shares  had  risen  in  value,  he  could  have  en- 
forced the  performance,  of  the  contract,  either  by 
insisting  upon  the  deUvery  and  transfer  to  himself 
of  the  snares,  or  upon  the  payment  to  him  of  the 
difference  according  to  the  price  of  the  day.  It 
is,  in  truth,  but  one  of  the  many  incidents  to  a 
contract  of  this  nature  that,  in  case  the  broker 
shall  become  a  defaulter,  he  is  liable  to  pay  imme- 
diately the  price  of  the  shares,  and  so  to  bring  the 
contract  and  the  performance  of  it  to  a  conclusion. 
And  although  in  this  particular  case  the  principal 
is  no  doubt  subjected  to  a  disadvantage,  it  is 
more  than  countervailed  by  the  many  advantages 
resulting  to  him  tram,  his  being  enabled,  by  means 
of  these  rules  and  osages,  to  enter  into  a  contract 
at  any  moment  for  the  pnrchaee  or  sale  of  any 
^qnantity  of  stocks  or  shares  at  the  market  price 
of  the  day.  The  great  and  important  question 
arising  in  all  these  cases,  and  next  to  be 
considered  is,  whether  npon  contracts  thus  made 
upon  the  Stock  Exchanj^e,  between  its  mem- 
bers, and  according  to  its  rules  and  usages, 
it  is  reasonable  that  the  principal  should  be 
identified  with  the  agent  and  broker,  and  b« 
bound  and  liable,  as  ne  himself  is,  to  the  per- 
formance of  the  contract  made  in  all  its  incidents 
and  results.  To  enable  us  to  determine  this  ques- 
tion we  must  consider  what  the  nature  of  most  of 
these  contracts  is,  and  what  are  the  benefits  and 
advantages  accruing  to  the  public,  and  constitut- 
ing the  consideration  in  respect  of  which  thej^  take 
npon  themselves  all  the  rights  and  liabilities  of 
their  agents,  the  members  of  the  Stock  Exchange, 
arising  out  of  or  connected  with  the  contract. 
We  must,  in  the  first  place,  remember  that  the 
broker  and  the  jobber,  between  whom  the  contract 
is  actually  made  upon  the  Stock  Exchange,  become 
themselves  personally  liable  for  its  performance  to 
each  other,  and  to  all  who,  under  the  operation  of  the 
rules  of  the  Stock  Exchange,  have  been,  or  may  be- 
come parties  to  or  interested  in  the  contract ;  and, 
but  for  these  two  persons,  the  broker  and  the  jobber, 
taking  upon  themselves  these  liabilities,  no  one  of 
the  public  could  enter  into  any  one  of  these  contracts 
at  all.  For  how  otherwise  could  any  grentleman 
desirons  of  investing  a  sum,  say  of  45002.  in 
American  Stock,  on  me  15th  July  in  any  year,  find 


some  other  person  ready  to  sell  and  transfer  to 
him,  at  that  very  time,  the  exact  amount  of  stock, 
at  the  market  price  of  the  day  ?  The  principal 
then  receives,  as  a  consideration  for  the  liabilities 
which  he  incurs,  the  convenience  that  a  purchase 
or  sale  may  he  effected  of  the  desired  amount,  and 
at  the  desired  time,  which  he  would  find  it  impos- 
sible to  make  except  through  the  medium  of 
a  broker ;  while  the  broker  could  not  effect  the 
contract  at  all  but  by  agreeing  that  it  should  be 
taken  to  be  made  in  conformity  to  the  rules  and 
usages  of  the  Stock  Exchange,  and  by  making 
himself  personally  liable  for  the  performance  of  iC 
according  to  those  rules  and  nsi^es.  The  disad- 
vantages, therefore,  to  which  the  public  may  '0cc»- 
casionally  become  liable,  upon  contracts  of  this 
nature,  are  slight  indeed  compared  with  the 
great  benefits  which  they  derive  from  being 
enabled  to  enter  into  contracts  for  sales  or  pur- 
chases, for  any  amount  or  any  description  of  stocks 
or  shares  which  they  may  desire  to  buy  or  sell, 
and  at  the  precise  time  at  which  they  may  wish  to 
effect  such  transactions.  We  think,  therefore, 
upon  the  authorities  referred  to,  and  upon  reason 
and  principle,  that  in  this  case,  and  in  all  such 
cases,  there  is  a  good  and  sufficient  consideration 
for  the  liabilities  which  the  principal  may  incur,  in 
this,  that  the  agent  or  broker  takes  upon  himself 
a  personal  liability  to  perform  the  contract,  while 
the  principal  becomes  entitled  to  all  the  benefits 
and  advantages  which  can  result  from  its  perform- 
ance. Upon  these  grounds  I  am  of  opinion  that 
the  plaintiff  is  entitled  to  the  judgment  of  the 
court. 

Chahnbli.  and  Pioorr,  BB.  oonciuTed. 

.  Btde  diMluirged. 

Attorney  tor  the  plaintiffs,  John  Tucker,  28,  St. 
Swithin's-lane,  E.G. 

Attorney  for  the  defendant,  W.  D.  H.  Oekme, 
221,  Oresham-honse,  Old  Broad-street,  E.G. 


DUXCAN  AXD  ANOIUISB  V.  BeESON. 

Itr  this  case,  which  was  argued  on  the  Ist  May 
1871,  before  the  court  gave  judgment  in  the 
previous  case  of  Duncan  and  another  v.  JKH, 
the  plaintiffs  were  the  same  parties  as  the  plaintiffs 
in  the  last-named  case,  and  the  facts  were  identical 
with  this  single  distinction  only  between  the  two 
cases,  that  the  defendant  in' the  present  case,  Beeson, 
at  the  time  that  his  contract  was  carried  over  by 
the  plaintiffs,  at  his  request,  from  the  15th  to  the 
29th  July,  paid  the  difference  on  that  carrying 
over  to  tne  plaintiffs  at  once,  amounting  to 
2842.  7«.  6<I.,  and  the  loss  on  his  contract,  when 
the  account  was  closed  on  the  18th  July,  in  con- 
sequence of  the  plaintiffs  becoming  de&ultcrs,  as 
mentioned  in  the  previous  case,  amounted  to  4352., 
for  which  sum  a  verdict  was  entered  at  the  trial, 
subject  to  a  rule  which  was  obtained  on  the  part 
of  the  defendant,  simUor  in  its  terms  to  the  rule 
obtained  in  the  previous  case,  and  against  such 
role, 

Powdl,  Q.  C.  aid  Murphy  now  showed  cause  on 
the  part  of  the  plaintiffs,  urging  arguments  similar 
to  those  in  the  last  case,  and  that  there  was  abun- 
dant evidence  that  the  defendant  well  knew  the 
rules,  and  undertook  all  risks,  and  it  was  not  open 
to  him  now  to  disclaim  liabUity  to  pay  the  dif- 
ference. Ihe  contract  was  not  an  amolute  con- 
tract to  carry  oyer,  but  to  carry  over  subject  to 
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the  rales  a^  to  the  broken  becoming  defaulters,  of 
whiofa  rules  the  defendant  had  distinct  notice. 

/.  Brwen,  Q.  C.  (with  him  were  Sir  /.  Karslake, 
Q.  C.  mnd  FkUbriek),  for  the  defendant,  supported 
their  role,  and  contended  that,  so  far  from  the  plain- 
tiffs having  »  right  to  charge  the  defendant  with 
the  loss,  the  defendant  had  a  claim  on  the  plaintiffs 
far  that  amount.  The  loss  on  the  15th  was  ad- 
mitted, and  had  been  paid  bv  the  defendant,  but 
he  was  not  liable  for  the  further  loss  oa  the  18th 
accasioned  by  the  plaintiffs'  own  default  and  breach 
of  contract.  Had  they  paid  the  selling  broker  the 
Twy  sum  the  defendant  paid  to  them  for  that  pur- 
pose, the  contract  would  not  have  been  closed. 

The  CorBT,  however  (Kelly,  C.  B.,  and  Channell 
md  Pigott,  BB.),  were  of  opinion  that  the  piiyment 
of  the  difference  by  the  defendant  to  the  puuntiffs, 
it  the  time  of  the  carrying  over  of  the  contract  on 
tt  15th  Jnly,  in  no  way  affected  the  plaintiffs' 
milt  to  recover  from  defendant  the  amount 
which,  in  respect  of  the  contract  entered  into  by 
them  on  his  behalf,  thev  had  become  liable  to  pay 
On  the  18th  July,  and,  as  the  case  was  clearly 
within  and  govenied  by  the  decision  of  the  court 
in  the  last  case  (Duncan  atid  another  v.  Hill), 
jadgment  must  pass  for  the  plaintiffs,  and  the 
defendant's  rule  be  discharged. 

Btile  discharged  luxordingly.  (a) 

Attomev  for  the  plaintiffs,  John  Tucker,  28,  St. 
Swithin's-lane,  E.G. 

Attorneys  for  the  defendant,  WhiU,  Renard,  and 
Ftoyd.  28,  Bndge-row,  E.G.,  and  17,  Growhnrst- 
hne,  Brixton.  S.W. 


COVTLT  OF  FBOBATS. 

B«pOTt«d  hj  W.  LSTCWTBB,  Eaq.,  Bunlster-at-I«v. 

(Before  Lord  Pknzanck.) 
AprU  28,  Jtdy  11,  and  Aug.  4. 
NoBUS  V.  WnxocK  and  Phkijs. 

Will  of  married  woman — Husband'g  general  assent 
—  Wife  gurvivor — Bepublication — No  re-exeeution 
— Different  descriptions  of  property  —  Property 
MHder  settlement-— Property  bequeathed  hy  htcsband 
— Form  of  probate— Practice — 1  Vict.  e.  26,  ss.  24, 
26. 27,  34. 

A  itslafrix  made  a  wiQ  under  coverture,  in  which, 
after  disposing  of  aU  th^  property  to  which  she  was 
entided  to  her  separaim  use,  she  bequeathed  "  all 
the  residue  of  the  real  and  personal  estate  which  I 
shall  possess  or  have  power  to  dispose  of  at  the  time 
ef  mi/  deceased'  Afler  the  execution  of  the  will 
her  husband  died,  bequeathing  Iter  a  eotuiderable 
amouut  of  personal  property,  and  she  did  not  re- 
tstecute  the  wiU  after  his  decease  : 

EM,  that  the  court  tocw  bound,  by  the  decision  of 
the  Privy  Council  in  Barnes  v.  Vincent,  to  make 
a  limited  gratU,  in  such  a  form  as  not  to  fetter  Uie 
court  of  construction  in  deciding  over  what  pro- 
perfy  the  testatrit  had  power  of  disposition.  Tlie 
divert  of  sect.  34  of  the  WiUs  Act  is  not  to  extend 
its  operation  to  wiUs  made  since  the  Act,  btU  to 

(«)  Another  eaae )  Price  t.  Weston),  inTolving  facts  pre- 
timij  omilar  to  thom  of  the  above  two  oases,  was  iilgo 
maid  on  the  lilt  SCay  by  PowsU,  Q.  C;  and  Murphy, 
Vat  showed  oanae  on  the  part  of  the  pliintiS  anfaut  the 
nb,  and  by  Joyce  (with  whom  was  PoUoclc,  Q,  C.)  who 
Hpported  It  on  the  part  of  the  defendant,  "nie  oonrt, 
bon^rer,  fbHowing  the  above  two  cases,  disohai^ged  the 
Maadauf  i  rale. 


get  rid  of  repuhlieation  as  a  meatis  of  conferring 
testamentary  validity  eveit  as  regards  wills  made 
before  the  Act : 
Held,  thei-rfore,  that  reptMication  after  the  death  of 
the  husband  could  not  revive  the  will,  and  that  ilie 
htisband's  death  destroyed    whaieucr  force  and 
validity  the  wiU  might  have  obtaitied  from  hie 
assent. 
Mabia  Dawks,  deceased,  late  of  Hyde-park-gardens, 
in  the  county  of  Middlesex,  widow  of  Henry  Dawe.", 
died   Jan.  2,  1870.    Her  husband  died  Nov.  17, 
1869,  and  by  his  will  dated  Aug.  1857  he  appointed 
her  his  sole  executrix  and  legatee.    There  was  no 
issue  of  the  marriage.    By  an  ante-nuptial  settle- 
ment dated  April  27, 1827,  it  was  provided  that  in 
default  of  issue  of  the  marriage  a  sum  of  14,000/. 
should  be  held  by  the  trustee  of  the  marriage  upon 
trust  for  Mrs.  Dawes,  her  exeoutars  and  Mminis- 
trators,  in  case  she  should  survive  her  husband, 
bat  if  she  died  in  his  lifetime  then  fh>m  and  after  her 
husband's  decease  upon  trust  for  such  persons  as 
by  her  husband's  last  will  and  testament  she  should 
direct  and  appoint.    Before  the  death  of  her  hns- 
baiid,  Mr.  Dawes,  the  deceased  made  the  following 
will,  bearing  date  July  20, 1869,  of  which  she  ap- 
pointed the  defendants  William  Phelps  and  Mana 
Willock  the  executors: 

This  is  the  lost  will  and  testament  of  me,  Maria 
Dawes,  the  wife  of  Henry  Dawes,  formerly  of  Abingdon 
Hoase,  Cobham,  in  the  county  of  Surrey,  bnt  now  of  6, 
Hyde  FBrk-garden*.  in  the  ooonty  of  Middleeez,  Esq. 
YHiereaa  I  am  entiljed,  as  my  sepotrnte  property,  to  a 
lum  of  38221.  lis.  lid.  ConaoUdated  Three  Fonnds  per 
Cent.  Aminities,  standing  in  my  name,  as  the  wife  of  the 
said  Henry  Dawes,  in  the  books  of  the  governor  and 
oompany  of  the  Bank  of  En^nd  :  Now,  in  exeroiie  of 
every  right  and  power  enabling  me  in  this  behalf, 
I  hereby  appoint  and  beqaeath  the  said  snm  of 
3822i.  lU.  lid.  CionsoUdated  Three  Poonds  per  Cent. 
Annuities,  nnto  my  ezeontrix  and  exeoator  hereinafter 
named,  npon  tmst  tbeteont  to  pay  to  the  several  persona 
next  hereinafter  named  the  several  legacies  of  sterUng 
money  which  follow  tiieir  reepeotive  names.  .  .  .  And 
whereas,  nnder  the  will  of  my  late  father,  William 
Noble,  I  became  entitled  to  an  estate  in  fee 
simple  in  a  certain  farm  and  lands  known  as 
Mill  Oraggs  Farm,  situate  in  the  parish  of  Bampton, 
and  oonnty  of  WestmoroUnd :  Now,  in  exercise  of  every 
right  and  power  enabUng  me  in  this  behalf,  I  an 
hereby  appomt  and  devise  the  same  farm  and  huida,  with 
the  appurtenances,  nnto  my  husband,  the  said  Hen^ 
Dawes,  and  his  assigns,  dnring  his  life,  and  after  his 
decease  to  the  person  or  persons  who  at  the  time  of  my 
decease  shall  be  my  heir  or  heirs-at-law  absolotely.  And 
whereas,  nnder  the  settlement  made  in  my  marriage  with 
mj  said  hnsband,  I  have  a  general  power  of  disposition 
after  the  death  of  my  hnsband  (in  the  event  which  has 
happened  of  there  being  no  child  of  the  marriage)  over 
the  snm  of  14,0001.,  thereby  settled,  and  which  is  now 
seonredonan  estateatHighbnry.in  the  said  county  of  Mid- 
dlesex :  Now,  in  exercise  of  the  said  power,  and  of  every 
other  power  enabling  me  in  this  behalf,  I  do  hereby  appoint 
and  bequeath  the  said  snm  of  14,000{.  to  my  executrix 
and  execntoT  hereinafter  named,  subject  to  the  interest 
therein  of  my  said  husband  for  his  life,  npon  tmst  that 
they  shall  stand  possessed  of  the  said  snm  of  14,0001., 
and  the  annual  income  thereof,  in  trust  to  pay  the 
several  legacies  and  annnities  in  favour  of  the  several 
persons  next  hereinafter  named,  that  is  to  say.  .  .  .  And 
I  farther  direct  that  a  sufficient  port  of  the  said  snm  of 
14,0001.  shall  be  appropriated,  in  the  the  names  of  my 
executors,  to  answer  by  means  of  the  income  thereof  the 
payment  of  the  some  onnoitiesj  which  funds  in  the 
dropping  of  the  respective  annnitus  shall  follow  the  des- 
tination of  the  residue  of  my  personal  estate.  And  as  to 
all  the  residue  of  my  said  real  and  personal  estate  which  I 
shall  possess  or  have  power  to  dispose  of  at  the  time  of 
my  decease,  I  appoint,  devise,  and  bequeath  the  same, 
snbject  as  aforesaid,  nnto  my  said  nieoe,  Maria  Willook, 
spinster,  for  her  absolats  use  and  benefit,  Ac 
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She  did  not  re^ezecnte  the  will  after  h^  hus- 
band's death. 

The  will  was  proponnded  by  the  defendtuit 
Ihlaria  tVillock,  and  opposed  by  the  plaintiff,  Wm. 
Noble,  one  of  the  next  of  kin  of  deceased.  The 
other  defendant  obtained  leave  to  appear  and 
defend  separatelj,  and  the  conrt  at  the  same  time 
ordered  tnat  the  defendant  Maria  Willock  should 
have  the  conduct  of  the  suit. 

The  declaration  of  Maria  Willock  stated :  1.  That 
Maria  Dawes  .  .  .  niAde  her  last  will  and  testa- 
ment bearing  date  the  20th  July  1869,  and  in  the 
said  will  appointed  William  Phelps  and  the  said 
Maria  Willock  executor  and  executrix  ....  2. 
That  at  the  time  when  the  said  will  was  executed, 
to  wit  on  the  20th  July  1869,  the  said  Maria  Dawes 
was  the  wife  of  Henry  Dawes,  since  deceased,  who 
assented  to  the  said  will  and  to  the  dispositions 
therein  contained,  and  never  recalled  his  said 
assent  thereto.  3.  That  ailer  the  death  of  the  said 
Henry  Dawes,  which  occurred  on  the  17th  Nov. 
1869,  the  said  Maria  Dawes  expressed  her  adherence 
to  the  said  will,  and  republished  it.  4.  That  the 
said  will  was  never  revoked  by  the  said  testatrix, 
and  that  the  same  was  and  is  vaUd  and  operative 
to  pass  to  the  said  executor  and  executrix  thereof 
all  the  real  and  personal  estate  of  which  the  said 
testatrix  was  possessed,  and  over  which  she  had 
power  of  disposition  and  appointment  at  the  time 
of  her  death,  to  wit  on  the  2nd  Jan.  1870. 

To  this  declaration  the  plaintiff  pleaded  by 
admitting  the  truth  of  the  Ist  paragraph,  and  by 
pleading  denials  to  the  2nd,  3rd,  and  4th  para- 
graphs. For  a  further  plea  to  the  2ndparagraph,  he 
said :  "  that,  admitting  that  the  said  Henry  Dawes, 
as  .the  husband  of  the  said  Maria  Dawes,  assented 
to  the  said  will  and  to  the  disptoeitions  therein 
contained,  and  never  recalled  his  said  assent  thereto, 
yet  that  the  said  will  was  by  the  death  of  the  said 
Henry  Dawes,  which  took  place  on  the  17th  Nov. 
1869,  in  the  lifetime  of  the  said  Maria  Dawes, 
rendered  void  and  of  no  effect  as  a  testamentary 
instrument."  The  plaintiff  also  demurred  to  the 
3rd  paragraph  of  the  declaration,  on  the  grounds 
"  that  the  will  of  a  married  woman  made  smce  the 
statutQ  1  Yict.  c.  26  came  into  operation,  with  the 
assent  of  her  husband,  and  which  has  become  void 
by  his  death  in  her  lifetime,  cannot  be  rendered 
■ralid  by  a  subsequent  verbal  recognition  or  repub- 
lication on  her  put,  or  otherwise  than  as  prescribed 
by  sod;.  22  of  1  Vict.  c.  26.  Joinder  on  demurrer* 
Irf  the  defendant  Maria  WtUock.  To  the  plain- 
tiffs further  plea  to  the  2ad  paragraph  of  the 
declaration  she  demurred  on  the  ground  "  that  the 
will  of  a  married  woman  made  during  her  hus- 
band's lifetime  may  be  rendered  valid  by  a  repub- 
lication of  the  same  after  his  death;  and  she 
knned  issue  on  the  other  pleas  of  the  plaintiff. 
Joinder  on  demurrer  by  the  playitiff . 

The  pleadings  between  tue  plaintiff  and  the 
defwidant  Willuun  Phelps  were  similar,  with  the 
exoeptioa  of  those  which  arose  on  the  third  pani>. 
graph  of  the  other  defendant's  declaiaticRi,  that 
paragraph  having  been  omitted  in  the  declaration 
of  WiUiam  Phelps. 

On  the  28th  April  the  cause  came  before  the 
court  itself,  for  toe  court  to  make  a  finding  upon 
the  tmeU  in  the  eaae,  and  the  result  was  that  on 
the  9th  Mar  the  following  propositions  of  fact  were 
pronounoea  to  be  established :  first,  that  the 
3822!.  11«.  11(2.  (the  first  beipiest  in  the  will)  was 
the  separate  pr<^rt7  oi  the  testatrix ;  seoomdly, 


that  her  husband  assented  to  her  making  a  will, 
and  knew  that  she  had  done  so,  but  that  thrae 
was  no  affirmative  proof  that  he  knew  of  the  con- 
tents of  the  will ;  thirdly,  that  the  testatrix  in- 
tended to  abide  by  her  will,  and  that  it  should 
stand  as  her  testamentary  disposition. 
The  demurrers  were  argued  on  July  11  and  18. 
Sir  J.  B.  Karslake  (with  him  A.  WUls  and  Searle) 
for  Maria  Willock,  the  executrix  and  residuary 
legatee.  There  are  three  separate  descriptions  ai 
property  dealt  with  under  the  will,  viz.,  the  sepa- 
rate estate  of  the  deceased's  property,  over  which 
she  had  a  disposing  power,  and  property  which 
she  would  have  been  able  to  dispose  of  at  the  time 
of  her  decease.  The  court  will  not  by  the  form  of 
its  grant  settle  a  question  which  properly  belongs 
to  a  court  of  construction. 

Barnes  r.  Vincent,  S  Moore,  P.  C.  201 ; 

Paglar  v.  Tongue,  1  L.  Bep.  158  P.  A  D. 
As  regards  personal  property  the  wife  may  make 
a  will  sub  modo  with  the  consent  of  her  husband, 
which  will  be  valid  until  that  consent  is  revoked. 
Since  the  Wills  Act  a  will  can  only  be  revoked 
in  certain  modes,  and  the  husband's  assent  making 
the  will  valid  in  its  inception,  it  can  only  be  re- 
voked by  some  one  of  the  modes  pointed  out  by  the 
statute  (1  Vict.  c.  26,  s.  20).  No  republicatian  is 
necessary  where  the  will  has  been  made  with  the 
husband's  assent. 

SeammeU  v.  Wilkinson,  2  East.  556 ; 

Stevens  v.  BoffweU,  IS  Ves.  138. 
The  testatrix  1^  capacity  to  make  the  will,  for 
she  had  separate  estate,  over  which  she  had  power  of 
appointment ;  and  sect.  24  of  the  Wills  Act  directs 
that  every  will  shall  be  construed,  with  reference 
to  the  real  and  personal  estate  contained  in  it,  to 
operate  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the 
will.  Therefore  the  will  must  be  taken  to  operate 
upon  all  the  property  which  the  testator  possessed 
or  had  power  to  dispose  of  at  the  time  of  her 
decease:  {lliomas  v.  Jones,  1  De  Gex.  J.  &  S.  68.) 
Sect.  34  of  the  Wills  Act  provides  that  it  shall  not 
apply  to  any  will  made  before  the  1st  Jan.  1838, 
and  that  any  will  republished,  re-executed,  or 
revived  after  the  passing  of  the  Act  shall  fcr  the 
purposes  of  the  Act  be  deemed  to  have  been  made 
at  the  time  at  which  the  same  shall  be  re-executed, 
republished,  or  revived.  This  will  has  never  been 
revoked,  and  republicatyn  can  revive  it.  It  is, 
therefore,  entitled  to  general  probate.  The  fol- 
lowing cases  were  also  referred  to : 

in  the  Goods  of  Beay,  31  L.  J.  N.S.  154,  P.  &  M.; 

Brenehley  v.  Lynn,  2  Bob.  461 ; 

StiUman  v.  Weedon,  16  Sm.  26 ; 

Bernard  T.  JUinshM,  28 1..  J.  N.S.  640,  Ch. 

The  8oUc{ior-Cfenerdl(8irJ.  D.  Coleridge)  {Inder- 
wick  with  him) ,  for  the  defendant  Phelps,  submitted 
that  the  grant  should  be  in  such  form  as  not  to 
interfere  with  the  discretion  of  the  Court  of 
Chancery. 

Manisty,  Q.C.  (with  him  Dr.  SpinJit,  Q.C.,  Fnj, 
Q.  C,  Bevir,  and  Dr.  Trisiram)  for  the  plain- 
trff. — Undoubtedly  the  deceased  was  testable  as  to 
her  separate  pnqierty.  But  she  was  not  testable 
as  to  the  frowaby  uader  settlement  when  tkb 
made  her  will:  (Prico  v.  Parker,  16  Sim.  198; 
Trimmea  v.  Fell,  16  Bear.  537.)  And  as  she  cKcl 
not  re-execute  her  will  after  the  decease  of  her 
husband,  that  property  does  not  pass.  A  ibarried 
woman  has  only  testamentary  capacity  in  cuilain 
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CHKS,  sodi  as  where  she  hie  an  express  power, 
and  wliere  she  makes  a  will  with  the  asseut  of  her 
which  is  valid  only  to  the  extent  to 
bnsbMid'B  assent  can  give  it  effect. 
'  to  WiDiaiiis  on  Execators.  pp.  51,  52,  53, 
and  54,  6tJi  edit.,  and  Jarman  on  Wills,,  vol.  1,  pp. 
33  and  34,  if  a  married  woman  make  a  will  with 
the  asamt  of  her  hnsband,  but  without  re-execution, 
Ae  wiU  ie  inoperative.  The  wiU  of  a  woman  made 
ianag  oovertnre  cannot  be  revived  by  mere  recog- 
nition w  intention  to  adhere  since  the  Wills  Act. 
dere  mnst  be  re-execation :  (Hobht  v.  Knighi, 
I  Curt  768:  BoberU  v.  Eobertt,  2  S.  &  T.  337; 
1  L.  T.  Bep.  K.  S.  689.)  The  following  cajes  were 
abo  referred  to : 

Di  ChaMain  v.  De  Pertimv,  18.  A  1.411; 

UmgT.Aldrtd,  3Add.48; 

MilUr  V.  Brown,  2  Hagg.  210; 

Jit  the  Ooods  of  WoUatton,  9  ,hir.  N.  S.  727 ; 

Jb  the  Oooia  o/  .Smith,  1  S.  &  T.  12S;   82  L.  T.  Bep. 

«>: 
Swia.  pt.  1,  B.  9,  p.  10 ; 
Baiwr  on  Hiubaad  and  Wife,  170. 

Cxir.  adv.  vuli. 

l«j.  4.— Lord  Pkjzasce. — The  questions  arising 
in  tins  case  ccmoem  the  will  of  a  married  woman,  of 
vhich  the  court  is  asked  to  grant  a  general  probate 
to  the  ezacotors.  The  next  of  kin  do  not  deny  that 
tbe  will  is  entitled  to  probate,  but  contend  that  the 
pofaate  should  be  limited.  The  will  in  question, 
bearing  date  the  20th  July  1869,  was  executed 
when  toe  testatrix  was  under  covetitare,  and  by  it, 
after  dispoaing  of  certain  property  to  which  she 
was  enbtied  to  her  separate  use,  the  testatrix 
beqnesUied  aJl  "  the  residue  of  the  real  and  per- 
soimI  estate  which  I  shall  possess  or  have  power 
to  dispoae  of  at  the  time  of  my  decease  to  my  nieoe 
Maria  Willodc"  After  tids  will  was  executed  her 
Inwhand  clied,  beqnaeathing  her  considerable  pa-- 
aonnl  juatqpertv.  Shortly  afterwards  she  died  her- 
aeK,  witfioDt  having  re-exeouted  her  wilL  In  this 
atite  of  tJiings  the  main  qoestiasi  argued  before 
tibia  court  las  been  whether  in  the  events  diat 
ksve  happeaied  tiw  testatrix  can  be  held  to  have 
M  aay  testamentary  capacity  in  respect  of  the 
Roperty  wUdi  ^e  derived  from  her  husband. 
me  the  aiBnaattre  two  points  were  made,  which  it 
«31  be  «!4mteuiaBt  to  caafowe  at  before  the  maia 
qiMirw  i>  handled.  First,  that  tbe  will  woa  re- 
MUabad  taj  die  testatrix  after  ho:  fanabond's  death. 
Bat  I  am  dauiy  of  opinicn  that  since  the  Willa 
Aetttt^biog  short  of  dteve-execntionaf  a  will  itself, 
or  the  fonnal  execntioB  under  tiie  Act  of  soow 
dHnmsait  whicJi  Erectly  or  impliedly  affirms  it,  can 
ke  held  to  ooafer  any  new  or  testameataiy  validity 
«poa  it  bejond  tliat  whit^  is  derived  from  its 
«rigiDaL  caecntion.  Testamentary  validity  is  by 
the  Mb  Bocrion  of  the  Wills  Act  capable  of  beiog 
wB  II 1 1  111  akme  by  fonnal  execution  in  the  mamtw 
aecpdred  tbereft^,  and  there  is  no  snbsecpieDt 
atotiaii  or  profdaion  fay  wbidi  this  enactment  is 
*  naalifinl  Kelionoe  was  plaoed  in  argument  upon 
iMiioni  "  repnUisfaed,"  which  is  to  be  JEosnd  in 
tkeSMt  SMtion.  That  sedaon  enacts  that  wills 
■ids  befar*a  oartain  ^te  shall  be  exempted  &om 
tiw  opeantioa  of  tiie  Aot,  and  then  goes  on  to  de- 
dare  that  if  a  win  is  "  lepnbbshea"  it  shall  be 
jwiiiwl  to  have  been  "mode"  at  the  time  of  such 
repnUication.  So  that  if  a  will  was  made  before 
tfae  Act  and  republished  after  the  Act,  it  must  be  . 
hdd  to  have  been  "  node  "  after  the  Act,  and  so 
nqoire  a  formal  execution.  The  object  of  this 
aeciion,  tfaerafore,  was  to  get  rid  of  republication  i 


as  a  method  of  conferring  testamentary  validity 
even  as  r^ards  a  will  made  before  the  date  of  tiie 
Act,  and  not  to  extend  its  operation  to  wills  made 
smce  the  Act.  The  other  point  made  was  based  on 
the  husband's  assent.  The  evidence  in  the  case 
satisfied  thecourt  that  the  hnsbanddidg^veageneral 
assent  to  his  wife's  making  a  wilL  He  knew  at  the 
time  she  made  it  that  she  was  doing  so,  and  was  con- 
tent that  she  should,  thoi^h  he  was  not  proved  tohave 
been  oognizont  of  the  contents  of  her  will,  or  to  have 
assented  to  its  provisions.  It  is  needless  to  inquire 
how  far  this  state  of  facts  would  have  affected  the  vali- 
dity  of  her  will  if  he  had  survived  her,  for  he  died 
first,  and  this  event  appears  to  me,  according  to 
the  antJioritiBS  on  this  subject,  to  have  extinguished 
once  for  all  whatever  BUfn>ort,  authority,  or  effi- 
cacy his  wife's  will  might  nave  derived  from  his 
ooncurrenoe.  The  law  is  stated  in  1  Bop.  170, 
aod  in  the  last  edition  of  Williams  on  Executors, 
p.  53,  and  is  cited  wiUi  oppn^iwtion  by  Sir  Cress- 
well  CressweU,  In  the  Qood»  of  Smith  (1  Swa.  & 
Trist  127 ;  32  L.  J.  49).  Moreover,  in  the  case 
of  MUler  v.  Broum  (2  Hag.  210),  a  married 
woman's  will,  made  with  the  assent  of  her 
husband,  who  predeceased  her,  was  held  valid 
by  reason  of  what  amounted  to  republication, 
which  would  have  been  nnnecessary  if  the 
husband's  assent  availed.  I  pass,  therefore,  to 
the  main  question,  which  I  conceive  may  be 
thus  stated : — Does  the  will  of  a  married  woman, 
made  during  coverture,  speak  and  take  effect  with 
refermce  to  the  property  comprised  in  it  as  if 
it  hod  been  executed  immediately  before  her 
death,  in  this  sense — that  the  will  operates  upon 
all  pr(^rty  over  whidtt  the  testatrix  had  a 
disposing  power  at  the  time  of  her  death, 
but  none  at  the  time  of  midcing  her  will  P 
The  case  of  Price  v.  Parker  (16  Sim.  201)  is 
oonclnsive  to  show  that  the  statute  does  not 
confer  on  a  married  woman  the  power  to  make 
a  wilL  There  thewife  had  appwo"  of  appointment 
over  certain  property  in  case  she  died  before  her 
husband.  Wnile  her  hosbond  was  yet  living  she 
made  her  will  At  this  time  the  event  upon  tbe 
occurrence  of  which  akme  a  power  of  apprantmeot 
was  ooaferred  upon  her  had  not  happened,  amd  it 
never  bappemed,  for  her  hwHhand  died  first.  God- 
seqwntiy  the  will  was  inoperative.  And  so  said 
the  court.  The  effect  of  the  24th  section  of  tbe 
Wills  Act,  said  the  Yioe-Chaiioelkir,  is  "not  to 
make  that  valid  which  was  invalid  in  its  inception, 
but  to  give  a  rule  for  the  oonstmotion  at  a  valid 
testamentary  instrument."  Tbe  true  nacure  and 
extent  of  tbe  aperation  which  the  24th  section  of 
the  Statute  of  Wills  bos  upon  the  will  of  a  married 
woman  appears  to  me  to  have  been  settled  and 
defined  by  tbe  very  able  jndgaiente  delivered  in 
Thomaa  v.  /one*,  a  case  which  was  fully  and  ably 
oroned,  first  before  Lord  Hatheriey  ra  Vioe-Chan- 
oeUar,aiidagain  upon  appeal  before  LordWestbury. 
In  that  case  this  was  the  state  of  facts  : — A  married 
woman  had  made  her  will  during  coverture,  and 
died  without  re-exeouting  it.  Her  husband  survived 
her.  At  Ibetimeof  theexeoationofherwiUBi»was 
tbe  oonfcingent  donee  of  a  power  of  appointment 
— tbat  is  to  aay,  a  power  of  iqippotntmeat  had 
been  conferred  upon  tiie  survivor  of  three  persons, 
of  whom  Ae  was  one,  and  of  whom  she  eventnaUy 
turned  out  to  be  tbe  survivor.  Her  wiD  oentoined  no 
distinct  appointmsDt  velerring  to  tin  power.orony 

rafiogptft  of  the  prooertywhiofa  was  the  subject  m 
power,    fint  it  dia  oontaiii  a  general  raodnary 
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devise.  The  testatrix,  therefore,  continued  under 
the  disabilities  of  coverture  up  to  the  time  of  her 
death.  On  the  other  hand,  before  her  death,  bnt 
after  the  making  of  her  will,  she  became  by  survi- 
vorship the  donee  of  a  power  of  appointment,  of 
which  the  general  residuary  devise  in  her  will  was, 
if  the  27tb  section  of  the  Statute  of  Wills  could  be 
resorted  to,  a  sufficient  exercise.  It  seems  to  have 
been  considered,  indeed,  by  Lord  Westbury,  but 
not  by  Lord  Hatherley,  that  a  will  made  by  the 
testatrix  before  she  became  the  survivor  would, 
independently  of  the  statute,  have  been  a  good 
execution  of  the  power  if  conceived  in  apt  language 
for  the  purpose.  But  this,  he  said,  it  was  "  not 
necessary  to  decide,"  as  the  language  of  the  resi- 
duary devise  was  too  general  so  to  operate.  For 
the  purpose  of  deciding  the  case,  therefore,  both 
these  learned  judges  were  of  opinion  that  the 
testatrix  at  the  time  when  she  made  her  will  had 
no  disposing  power  over  or  in  relation  to  the  pro- 
perty in  question,  thongh  she  acquired  such 
disposing  {>ower  before  her  death.  And  in  this 
state  of  things  they  both  held,  that  by  force  of 
sect.  24  of  the  statute  her  will  must  bo  considered 
"  to  take  effect  "  as  if  made  immediately  before  her 
death ;  that  at  that  time  she  had  full  power  of 
disposition  over  the  property  in  dispute,  and  that 
her  will  in  consequence  effectually  oisposed  of  it. 
Now,  I  observe  that  both  the  learned  judges 
appear,  from  their  obRervations,  to  guard  them- 
selves from  the  conclusion  that,  by  bo  deciding,  it 
was  intended  to  be  asserted  that  what  is  called  the 
"  testamentary  capacity"  of  a  married  woman 
could  be  increased  or  enlarged  by  the  statute.  If 
by  "  testamentary  capacity"  is  meant  the  right 
and  power  to  make  a  valid  will,  it  is  a  power  that 
admits  of  no  degree— it  can  neither  be  enlarged 
nor  narrowed ;  a  person  either  has  it  or  has  it 
not,  and  that  it  is  not  conferred  by  the  statute  is 
beyond  doubt.  On  the  other  hand,  if  the  words 
"testamentary  capacity"  be  referred  to  the  pro- 
perty which,  m  any  individual  case,  is  capable  of 
being  disposed  of  by  will,  it  is  obvious  that  such 
capacity  will  vaiy  and  increase  with  the  extent  of 
property  over  which  the  individual  may  acquire 
from  time  to  time,  and  from  any  source,  a  dis- 
posing power.  Understanding  the  words  in  this 
sense,  it  is,  I  think,  impossible  to  affirm  that  the 
effect  produced  by  sect.  24  as  it  was  applied  by  the 
court  m  TItomag  v.  Jone3  was  anything  short  of 
an  enlargement  of  the  testamentary  capacity  of 
the  testatrix,  not,  indeed,  by  directly  conferring  an 
enlarged  capacity  upon  her,  but  by  referring  the 
date  of  her  will  to  a  time  when  she  pos- 
sessed that  enlarged  capacity  from  another  source. 
Lord  Westbury  puts  it  thus :  "  To  render,  how- 
ever, the  will  of  Margnretta,  made  in  1838,  a  valid 
appointment  by  way  of  devise  of  the  estates  in 
question  under  the  statute,  it  is  still  necessary 
that  Margaretta  should  have  had  at  the  time  of 
her  decease  fall  power  and  right  to  make  such  a 
testamentary  appointment  without  the  aid  of  the 
statute.  This  sne  undoubtedly  had,  and  her  will, 
b]^  being  made  to  speak  at  the  time  of  her  death, 
still  depends  for  its  operation  on  the  extent  of  her 
then  existing  testamentary  authority."  And  Lord 
Hatherley  says :  "  The  statute  makes  a  will 
operate  as  if  executed  immediately  before  the 
death,  and  the  effect  of  this,  in  the  case  of  a 
married  woman,  is  that  she  must  be  regarded  as  a 
married  woman  executing  the  instrument  im- 
mediately before  her  death,  and  passing  there- 


by everythiiq;   of  which,   at   the   time   of  her 
death,    she    had    acquired)  power  of   disposing." 
The  substance,  therefore,  of  what  was  in  this  case 
affirmed  I  take  to  be  this — that  sect.  24  and  sect 
27  apply  to  the  wills  of  married  women  in  the 
same  manner  as  to  those  of  other  persons.    That 
consequently  the  will  of  a  married  woman  ought 
to  be  considered  "  to  speak  and  take  effect"  as  if 
executed  immediately  before  death.      That  in  con- 
sidering it  the  disposing  powers  of  the  testatrix 
must  be  accepted  such  as  they  existed  at  that  time. 
That  if  the  result  of  thus  regarding  the  will  is  to 
enlarge  the  extent  of  property  upon  which  the  will 
operates  bsyond  that  upon  which  it  would  have 
operated  at  the  time  it  was  made,  this  result  would 
not  be  correctly  described  as  confeiTing  a  validity 
upon  the  will  other  than  that  which  it  had  by  law 
without  the  statute,  and  consequently  is  not  at 
variance  with  sect.  8.    If  I  were  called  upon,  then, 
to  apply  these  principles  to  this  case,  I  should,  as 
it  seems  to  me,  be  warranted  in  holding  that  the 
testatrix,  having  full  power   over  the  property 
acquired   from  her  husband  at  the  time   of   her 
death,  and  having  used  language  in  her  will  suffi- 
ciently large  to  include  it,  has  effectually  disposed 
of  that  property.      But  the  decision  of  this  matter 
does  not  devolve  upon  this  court.    I  desire  to  con- 
form to  the  spirit  ae  well  as  the  letter  of  the  deci- 
sion of  the  Privy  Council  in  Barnes  v.    Vinectit. 
What  this  court  has  to  determine  is  whether  the 
testatrix  has  made  a  good  will.     The  capacity  to 
make  a  will  at  all  is,  of  course,  involved  in  that  propo- 
sition. But  when  the  question  of  that  capacity  arises 
out  of  and  depends  upon  the  disposing  power  of  the 
testatrix  over  certain  property,  it  is  obvious  that  the 
same  question  must  afterwards  arise  in  the  Court 
of  Eqmty.     In  such  a  case,  it  is  the  duty  of  this 
court  to  grant  probate  of  the  will,  if  valid  in  other 
respects,  so  as  to  enable  the  Court  of  Equity  to 
adjudicate  on  that  question.    That  the  will  in  this 
case  is  valid  and  is  entitled  to  probate  was  con- 
ceded in   the  argument.    But  then  it    is    said 
that,  for  the  purpose  of  enabling  the  residuary 
legatee  to  sustain  her  claim  in  equity,  the  probate 
ought  to  be  general.    If  I  were  so  to  hold,  I  should 
create  a  difficulty  in  the  opposite  direction.    For 
if  the  Court  of  Equity  should  determine  that  the 
projjerty  derived  by  the  testatrix  from  her  husband 
did  not  pass  by  her  will,  her  next  of  kin  would  be 
entitled  to  a  coeteroi-um  grant  in  respect  of  it.    And 
this   grant  the  court  would  not  then  be  able  to 
make,  having  exhausted  its  authority  in  the  issue 
of  a  general  probate.    For  the  purpose,  therefore, 
of  Wving  the  whole  question  open  to  the  Court  of 
Equity,  and    not   concluding  or  prejudicing  the 
rights  of  either  party,  I  propose  to  maJce  the  grant 
in  this  form :  Limited  to  the  administration  of  all 
such  personal  estate  and  effects  as  the  said  deceased, 
by  virtue  of  the  powers  and  authorities,  if  any, 
given  to  or  vested  in  her  by  the  said  indenture  of 
settlement,  or  by  virtue  oif  all  and  every  other 
powers  and  authorities,  or  by  virtue  of  any  law  or 
statute  law  in  any  way  enabling,  had  power  to 
appoint  or  dispose  of  by  her  will,  and  has  by  her 
said  will  appointed  or  disposed  of  accordingly. 

Attorneys  for  plaintiff,  Bouth  and  Stacy. 

Attorneys  for  the  defendants,  PfUppei,  Benn^ 
and  WoQwM. 
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COVBT   OF    ADTHTRATiTT. 

Seporiad  bj  J.  F.  A»ivall,  Eaq.,  BuTister«t-I««. 

Jviy  25  and  Ang.  2. 
Thk  Gaustmst. 
Karal  ferrtce — Toiciiuj  prize  of  war— PcojjcWi/  »)i 
prhe—Fore!tjH  EulUtmeiU  Act  1870  (33  §■  34  V!rt. 
e.00],g.8. 
37ie  jn-ttperty  in  a  prize  of  war  may  pass  to  iho 
cavtort  icUhotU  siiai  prize  being  taken  into  a  port 
lnHonijing  to  tite  eottniry  of  the  captors,  or  being 
eondetiinpil  by  a  prize  court. 
A  prize  of  tear  (a  mercliantmau),  with  a  prize  crew 

on  hoard,  is  twt  a  ship  of  war. 
A  tug  toici)uj  sicch  a  vessel  from  netiiral  waters  to  the 
teaters  of  her  raptors,  in  tlie  wdinary  course  of  her 
emplnytiicnt,  does  iwt  complete  the  capture,  and  is 
not  eiiiployed  in  tlie  tiaval  service  of  a  belligerent 
within  the  tneaning  of  the  Foreign  Enlistment  Act 
1870,  ».  8,  subs.  4. 
Tms  was  a    cause  institnted  by  her   Majesty's 
Procnrator-General  against  the  steamtuR  Gauntlet 
to  obtain  the  forfeiture  of  the   Gamiuet  to  her 
Majesty  for  alleged  breaches  of  the  Foreign  En- 
listment Act  1870,  s.  8,  subs.  4  (a.) 
The  following  is  the  petition  in  the  said  cause : — 

1.  On  the  21th  Nor.  1S70,  the  ship  Lord  Brougham,  of 
the  port  of  Hamburgh,  haTing  been  then  lately  oaptnred 
ud  taken  on  the  high  seas,  by  a  French  vessel  of  war,  aa 
a  ptua  of  war,  arrived  and  anchored  in  the  Downs,  to  wit, 
vitUn  three  marine  miles  of  the  shore  of  England,  being 
i>  the  poaaeasion  of  the  Goremment  of  Fnmoe,  and  in 
ehitge  of  a  French  prise  crew. 

2.  On  the  same  24th  Nor.  1870,  Henry  Beer  Mnmford, 
<■»  of  tho  owners  of  the  said  steam  vessel  Oauntlet,  did, 
without  the  licence  of  her  Majesty  in  that  behalf — to  wit, 
at  Deal,  in  the  county  of  Kent,  make  and  enter  into  a 
oertain  agreement  with  Le  Saorel,  then  being  French 
Consul  at  Folkestone,  in  the  count?  of  Kent,  and  in  the 
■atvioe  of  the  French  Oovemment,  that  in  consideration 
of  a  anm  of  money  to  be  paid,  to  irit,  by  the  French 
Ooosul-Gtoneial  in  London,  on  behalf  of  the  French 
Oovemment,  to  wit,  to  the  said  Henry  Beer  Mnmford 
and  the  other  owners  of  the  said  steam  vessel,  he  would 
despatch  the  said  vessel  OauntM  in  order  or  with  intent 
that  the  said  steam  vessel  should,  or  with  knowledge  or 
having  reasonable  canse  to  believe  that  she  would  be 
amployed  in  the  naval  service  of  France,  in  towing  the 
aaid  amp  Lord  Brougham  from  the  plaoe  where  she  then 
«■■,  in  charge  of  a  French  prize  crew,  aa  such  prize  of 
war  OS  i^oresaid — ^to  wit,  from  within  three  marine  miles 
of  tbe  shore  of  England  to  the  port  of  Dunkirk,  in 
Fiance. 

3.  On  the  2Sth  Nov.  and  following  daya  the  aaid  Heniy 

(a)  Sect.  8.  If  an^  p«rs<m  within  her  Majesty's  domi- 
nma,  witiwat  the  hcenoe  of  her  Majesty,  doea  any  of  the 
following  acta  :  (1),  bnilda,  &o. ;  Qi),  issues,  ic. ;  (3), 
aqnipa,  ie. ;  ^4),  despatches,  or  causes  or  fallows  to  be 
despatched,  with  intent  or  knowledge,  or  having  reason- 
i^le  canse  to  believe  that  the  same  ahall  or  wiU  be  em- 
ployed in  the  military  or  naval  service  of  any  foreign 
rate  at  war  with  any  friendly  State ;  such  person  shall 
be  dncimnd  to  have  oommitted  an  offence  against  the  Act, 
and  the  following  consequences  shall  ensue: — (1),  the 
offender  shall  be,  to. ;  (2),  the  ship  in  respect  at  which 
any  such  offence  is  committed  and  her  equipment  shall 
be  fczfeitad  to  her  Majesty,  Ao. 

Sect.  80.  In  this  Act,  if  not  inconsistent  with  the  con- 
tort, tho  following  terms  have  the  meanings  hereinafter 
laapeotiTely  assigned  to  them ;  that  is  to  say  .... 
**  naval  aervioe"  shall,  as  respects  a  person,  include  ser- 
Tieeaa  a  marine,  employment  as  a  pilot  in  piloting  or 
diieuUug  tiie  oonrsa  m  a  ship  of  war,  or  other  ship,  when 
■•A  ship  of  war  or  other  ehip  ia  being  naed  in  any  mill. 
taR  at  naval  operation,  and  any  employment  whatever 
onboard  a  ^p  of  war,  transport  or  store  ship,  privateer, 
«r  ate>  under  fetters  of  marque ;,  and,  aa  respects  a  shi^, 
iaeiaM  any  oaer  of  a  ship  as  a  transport,  store  ship,  pn- 
r,  or  diipander  letters  of  marqae,  I 


Beer  Mnmford  did  accordingly  in  pursuance  of  the  said 
agreement,  and  without  the  licence  of  her  Majesty, 
despatch  or  cause  or  allow  to  be  despatched  the  said 
steam  vessel  Oauntlel,  in  order  or  with  intent  that  the 
said  steam  vessel  should  or  with  knowledge  or  having 
reasonable  cause  to  believe  that  she  would  oe  employed 
in  the  naval  service  of  France  as  aforesaid  in  towing  the 
said  ship  Lord  Bnugham,  then  being  in  charge  of  a 
French  prize  crow  as  such  prize  of  war  as  aforesaid,  to 
wit,  from  within  three  marine  miles  of  the  shore  of 
England  to  the  said  port  of  Dunkirk  in  France. 

4.  Tho  said  steam  vessel  Oauntlet  thou  being  in  charge 
of  the  servants  of  the  said  Henry  Beer  Mnmford  and  the 
said  other  owners  was  thereupon  acoordingly  without  the 
licence  of  her  Majesty  employed  in  in  the  naval  service 
aforesaid  of  France  in  towing,  and  did  tow  the  said  ship 
Lord  Brougkam,  then  being  in  charge  of  a  French  prize 
crew  OS  aforesaid  as  such  prize  of  war  as  aforesaid,  to 
wit,  from  within  three  marine  miles  of  the  shore  of  England 
to  the  said  port  of  Dunkirk. 

5.  During  all  the  times  aforesaid,  France  was  a  Stata 
at  war  with  Fmssia,  and  Prussia  was  a  State  at  peac» 
with  her  Majesty,  as  the  said  Henry  Beer  Mnmford  and 
the  other  owners  of  the  said  steam  vessel  Oauntlet  daring 
all  the  times  aforesaid  well  knew. 

ff.  By  reason  of  the  premises,  the  said  Henry  Boer 
Mnmford  did  within  her  Majesty's  dominions,  and  with- 
out the  licence  of  her  Majest7,  within  the  meaning  of  the 
Foreign  Eolist-nent  Act  1870,  despatch  and  cause  and 
allow  to  be  despatched  the  said  steamship  or  vessel 
Oauntlet  in  order  or  with  intent  that  she  shoold  or  with 
knowledge  or  having  reasonable  canse  to  believe  that  she 
would  be  employed  m  the  naval  service  of  a  foreign  State, 
to  wit,  France,  then  at  war  with  a  State,  to  wit,  Prussia, 
then  at  peace  with  her  Majesty,  and  the  said  steamship 
or  vessel  and  her  equipment  thereby  became  and  were 
and  are  forfeited  to  her  Majesty,  in  pursuance  and  under 
the  provisions  of  the  said  Act. 

The  defendant's  answer  set  out  that  it  was  a 
common  and  usual  practice  for  the  masters  of 
steamtngs  to  apply  to  the  consuls  of  foreign 
states  for  employment  in  the  towage  of  vessels  and 
to  arrange  with  or  in  the  presence  of  such  consuls 
the  sums  to  be  paid  for  such  service,  and,  as  a 
rule,  the  masters  of  foreign  vessels  will  enter  into 
no  agreements  in  relation  to  their  ships  unless  in 
the  presence  of  or  with  the  approbation  of  the 
consuls  of  their  respective  states  where  such 
consuls  are  accessible,  and  this  statement  appeared 
to  be  the  fact.  The  answer  further  contained  the 
following  articles : 

6.  The  said  Hemy  Beer  Mnmford  and  the  aaid  Jaraea 
William  West  had  heard  a  rumour  to  the  effect  that  the 
Xrord  Brougham  was  a  North  German  vessel  which  had 
then  lately  been  captured  on  the  Mgh  seas  by  a  French 
vessel  of  war  aa  a  prise  of  war.  The  said  contract  was 
notwithstanding  entered  into,  and  the  said  towage 
servioe  renderra  for  tbe  ordinary  remuneration  of  the 
said  tng,  and  not  o&erwise. 

7.  That  the  said  Henry  Beer  Mnmford  cUd  not  on  the 
24th  Nov.  1870,  or  on  any  other  day,  enter  into  an  agree- 
ment with  Le  Sanrel,  the  French  consul  at  Folkestone,  in 
the  county  of  Kent,  as  stated  in  the  aaid  petition,  or  at  all 
for  the  despatch  of  the  said  ateam  veaael  Oauntlet  in 
order  or  with  intent  that  ahe  should  or  with  knowledge 
or  having  reasonable  canse  to  believe  that  ahe  would  be 
employed  in  tbe  naval  service  of  France  in  towing  a  prize 
of  war  aa  in  the  said  petition  alleged,  and  that  the  said 
Henry  Beer  Mnmford  did  not  on  the  ^th  Nov.  and  fol- 
lowing days,  or  any  other  days,  in  pursuance  of  the 
said  agreement,  or  of  any  other  agreement,  or  at  all 
despatch  or  cause  or  all  to  be  desi>atched,  the  said  steam 
vessel  Oauntlet,  in  order  or  with  intent  that  she  sbonld, 
or  with  knowledge  or  having  reasonable  canse  to  believe 
that  she  would  be  employed  in  the  naval  servioe  of  Franco 
in  towing  snoh  prise  ot  war  as  in  the  said  petition  alleged, 
and  that  the  said  ateam  veaael  waa  not  accordingly  or  at 
all  employed  in  the  naval  aervioe  of  France  in  towing  tho 
said  ship,  as  in  the  said  petition  alleged. 

The  parties  agreed  upon  certain  admiBsions, 
which  are  as  follows : 
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1.  That  on  or  abont  tke  20Ui  Not.  1870,  the  ship  Lard 
Brougham  in  the  petition  filed  in  this  eanie  referred  to, 
waa  dnly  captured  in  the  Eng^lish  Channel,  as  prixe  of 
war,  hy  a  ship  of  war  in  the  serriee  of  the  Ooremment  of 
France. 

2.  That  at  the  time  of  snoh  oaptnre  the  said  ship  Lord 
Broiigham  was  the  property  of  rabjeots  of  the  King  of 
Prussia,  and  was  suling  nnder  the  Prussian  &kg,  on  a 
voyage  from  South  America  to  Hamburgh  with  a  cargo 
of  merohandiie. 

3.  That  upon  such  capture  the  greater  number  of  her 
orew  were  taken  out  of  the  said  ship'Xrord  Brougham,  as 
prisoners  of  war,  and  a  prize  crew  from  the  said  French 
ship  of  war,  under  the  command  of  an  officer  in  the 
French  naval  serriee  was  put  on  board  of  the  said  ship 
Lord  Brougham. 

4.  That  after  the  said  capture  the  Lord  BrougluiM  was 
driven,  by  stress  of  weatner,  to  the  Downs,  where  she 
arrived  on  the  24th  Nov.  1870  (and  by  order  of  an  Admiral 
in  the  French  naval  service  oommandinfr  the  French  ship 
of  war,  La  Provence,  then  lying  in  the  Downs),  anchored 
near  to  the  said  ship  La  Provence,  and  within  three 
marine  miles  of  the  shore  of  England. 

5.  That  the  French  ship  of  war.  La  Provence,  left  the 
Downs  on  the  2Stb  Nov.  1870,  leaving  the  said  Lord 
Brougha/m  still  at  anchor  there. 

6.  That  on  the  27th  Nov.  the  said  steamtng  Oauntlet 
made  faat  to  the  said  ship  Lord  Brougham,  at  the  plaoe 
where  she  was  lying  at  anchor  in  the  Downs  as  aforesaid, 
and  towed  her  to  DnnkiA  Boads  and  there  left  her. 

7.  That  the  said  ship  Lord  Brougham  was  so  towed  as 
aforesaid  nnder  and  in  pursuance  of  a  certain  agreement 
for  that  purpose,  and  whioh  agreement  is  in  t£e  words 
and  figures  following,  that  is  to  say : 

"We,  the  nndenngned,  do  agree  to  tow  the  Lord 
Brougham  from  the  Downa  to  Dunkirk  ;Boads,  for  the 
sum  of  701.  sterling. 

"  (Signed)        H.  B.  Mukvobd, 

"  DOUZOUVILLE." 

8.  The  said  Heniy  Beer  Mnmford,  one  of  the  parties 
to  the  said  agreement,  is  one  of  the  above-named  defen- 
dants and  a  part  owner  of  the  said  steamtng  QauntUt. 
The  said  H.  Dousonville,  the  otiier  pwty  to  the  said 
agreement,  was  the  prize  oaptain  of  the  said  Lord 
Brougham,  and  the  said  agreement  was  signed  in  the 
preeenoe  aad  with  the  eoncurrenoe  of  the  said  Le  Saurel, 
one  Woodrafe  b^ag  alsa  preaeot. 

9.  Thai  tha  said  mm  of  70(.  mentioned  in  the  said 
agiaement  is  a  usnal  charge  for  the  towage  of  such  a 
Tassel  as  the  Lord  Brmighamkom  the  Downs  to  Dunkirk 
Boads. 

10.  That  as  soon  as  &e  OaunOei  had  tewed  the  said 
Teasel,  Lord  Brougham,  to  Dunkirk  Boads,  J.  W.  Wast, 
the  oaptain  of  the  Oauntlet,  presented  to  the  said  M. 
DonzouTille  the  usual  towage  certifloato,  whioh  is  in  the 
words  aad  ligues  following,  that  is  to  say : 

I  heroby  certify  that  Ute  steamtng  0amUlet  has  towed 
Qie  ship  Lord  Brougham,  under  my  oommaad,  from  the 
Downs  to  DniAirk  Boads  to  my  satisfaction,  for  whidt 
please  pay  the  sum  of  70i.  storiing.        Di>DioTnrii.iJ(. 

The  87th  Nov.  1870. 

11.  The  said  eertUcate  haTing  been  signed  by  the  said 
H.  DoozouTille,  was,  on  the  retnm  dF  the  OautMet  to 
Deal,  presented  by  the  said  J.  W.  Weet  to  the  said  M. 
Le  Sanrd  for  pnmsnt  of  the  said  sam  of  701.  The  said 
M.  Le  StMiel  tihen  handed  to  the  said  J.  W.  West  an 
order  upon  the  9ttmiA  eonsuI-gBneral  in  London  for  pig- 
ment of  tihe  eaid  sum.  Sooh  last-aisntioned  order,  aeoom- 
panied  by  the  said  eeitiilaate,  waa  <m  the  7th  Dec.  pre- 
sented to  the  said  Ftanoh  conril-gaanal  in  London, 
who,  oa  the  87th  Deo.  1870,  paid  the  said  sum  <rf  701. 

13.  That  the  Lord  Brtugkam,  duiiag  such  Toyage  to 
Dnnkkk  Boads,  was  is  lIiihu  of  the  said  prize  orew  and 
the  oSoer  eaaaBaadiag  th«  saiu. 
P.  H.  Dm, 

Qaeen's  Fkeetor. 
Lowi.B<8,  Nn.soir.  and  Jatna, 
Solicitors  for  the  Defendants. 
Dated  tUa  Mtfc  J«^  tfTl. 

AoooaKag  to  the  inatrMetimn  iasaed  by  h«r 
Ibyeaty'v  GommnMnt  dnrincr  the  war  between 
Ftttnoe  and  G«rmiuiy,  any  beUigerent  ship  which 
«aterai  tiw  UKObmial  waters  at  her  liqapty  was 
required  to  depart  and  put  to  sea  in  tMeaty^oar 


hours,  except  in  case  of  stress  of  weather,  and 
"  armed  ships  of  either  party  are  interdicted  from 
carrying  prizes  made  by  them  into  the  ports,  har- 
bours, roadsteads,  or  waters  of  the  United  King- 
dom, or  any  of  her  Majesty's  colonies  or  posses- 
sions abroad :"  (Letter  of  Lord  Granville  to  the 
Lords  Commissioners  of  the  Admiralty,  London 
Gazette,  19th  July  1870,  p.  3432).  On  the  26th 
Nov.  the  collector  of  Customs  at  Deal  had  an 
interview  with  an  agent  of  the  French  consul,  and 
called  his  attention  to  the  orders  of  her  Majesty's 
Government,  and  asked  him  "  if  the  French  consul 
was  coming  to  see  him  about  the  ship,  as  it  was 
time  she  started."  The  reply  waa  that  the  French 
consul  had  been  telegraphed  for.  He  arrived  on 
the  same  day  at  Deal,  went  to  the  office  of  the 
latter,  and  said  to  him,  "  I  come  to  speak  ahont 
the  Lord  Brotigliam,  as  yon  have  sent  me  word 
that  she  was  to  be  moved  at  once.  1  did  telegraph 
to  many  places  to  have  a  tag,  and  I  found  one  that 
was  by  accident  at  anchor  in  the  Downs.  This 
tug  was  not  the  one  for  which  I  had  telegraphed ;" 
he  said  "  that's  all  right."  The  collector  pointed 
out  to  the  French  consul  the  orders  of  the  Govern- 
ment under  which  he  ordered  the  prize  to  be 
removed. 

The  Attorney-Gnneral,  Queen's  Advocate,  and 
Archibald,  for  the  Crown. — The  section  applicable 
is  B.  8,  sub-sect.  4.  The  sole  question  is  whether  the 
tug  was  employed  in  the  naval  service  of  Fruice  t 
Had  her  owners  reasonable  canse  to  believe  that 
she  would  be  employed  in  the  naval  service  f  The 
amount  paid  is  immateriaL  By  means  of  the  tug 
they  avoided  recapture,  of  which  they  were  in 
danger  until  infra  prvesidia.  If  a  Pmasian  cmiseor 
had  chased  the  tug,  there  would  then  harve  been 
na\'al  service.  If  she  had  towed  out  a  Frendi 
man-of-war  to  capture  the  prize,  or  in  or  out  of 
action,  it  wotdd  be  a  cl^  offence,  for  she 
woald  have  been  under  the  oomiaand  of  % 
French  officer.  Does  it  make  any  differenoe 
that  she  assisted  only  in  the  completion  of  the 
capture?  She  was  under  the  command  of  the 
pnae  captaiii  and  was  bound  to  obey  him  nnder 
penalty  of  losing  the  towage  mooey:  (TheChriatima, 
6  Notes  of  Cases,  4).  The  tag  and  the  prixe  were 
one  vessel :  {The  Gleadm,  1  Lush.  156,  4  L.  T.  B^ 
N.  S.  159).  The  prize  was  towed  to  a  French  poiit, 
when  she  first  became  safe,  and  this  was  part  of 
the  o^itnre,  viz.,  its  completion.  If  the  prise 
captain'  had  taken  the  master  of  the  tug  <m  boaml 
as  one  of  the  crew,  he  would  have  been  in  the 
naval  service.  What  is  the  diSerenee  between 
that  and  towing  under  orders  P  It  most  depend 
on  the  intention  of  the  parties.  If  the  ol^ect  were 
to  take  her  out  of  English  waters  there  was  no 
offenoe,  but  if  to  take  her  infra  pratiiia,  there  waa. 
[Sir  B.  PHiLUitOKE. — ^The  evicMBce  was,  that  the 
intention  was  to  take  her  oat  of  British  waters.] 
So  &tr  as  the  evidence  went.  The  place  to  whidt 
abue  ma  taken  shows  the  intention.  [Sir  K.  Phuxi- 
MOBB. — Supposing  she  bad  atij  been  towed  a  mile^ 
the  criterion  woaM  then  be  to  what  port  they  were 
taking  her.  Does  the  taking  her  to  JDnnldrk  ood- 
stitnte  the  ofEence,  or  the  taking  her  in  taw  at 
allP]  The  taking  her  to  the  waters  of  a  belCgannt 
is  a  naval  service  and  conititakeB  the  offence.  Tba 
agreement  was  with  the  French  oanaol  on  bekatf 
of  the  Fremch  Government.  [Sir  R.  PaajSMoax. — 
Under  what  part  of  the  inteipietation  danse  ds 
you  put  the  offence  P]  That  ctaoae  does  not  limit 
the  words  "naval  secvice,"  hot  only  says  what 
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ahall  be  incdtided  in  them,  and  even  if  it  is  not 
witiBB  the  words,  it  is  a  naval  service.  The  object 
of  the  Act  is  to  maintain  perfect  neutrality. 
Hie  act  done  amounted  to  pildtaee.  [Sir  B. 
Phkumork.  —  If  the  master  of  tno  tug  can 
be  called  a  pilot,  must  not  his  service  be  in  a 
Klitwy  or  naral  operation?  Is  not  the  cap- 
tare  c(»oapIete  when  the  flag  is  struck?]  No; 
tbtn  most  be  deducHo  infra  prcetUlia :  (3  Phil.  Int. 
hmr,  5M).  A  vessel  must  be  oondenmed  before 
die  property  definitely  passes  to  her  captors: 
qK  p.  464;  Go-  v.  WUhert.  2  Burr.  Bep.  693). 
Ctftnre  is  not  complete  until  the  ship  is  brought 
i>to  port.  This  ship  must  be  taken  to  be  a  ship  of 
war  imder  this  Act.  She  would  have  to  fight 
•■Hnst  recapture.      [Sir  B.  Puiu.rMOB£. —  Sup- 

Kthe  Tesed  empty.]  That  would  be  different ; 
•be  is  oodnected  with  a  ship  of  war,  and  has  a 
fmt  orew  on  board.  The  object  of  the  Leg^isla- 
tan  isto  make  the  Act  as  wide  as  possible. 

The  AimiraUy  Adoocaie  and  Edwyu  Jones  for 
the  defendants. — The  ship  was  removed  at  the  in- 
■tigatiaii  of  the  collector  of  customs ;  this  shows 
the  intentioa  was  to  remove  her  from  British 
waters.  This  Act  is  a  penal  one,  and  must  be 
•tiictly  construed.  All  that  is  not  fbrbidden  is 
pcimitted ;  there  is  no  such  word  as  "  towiug  "  in 
die  Act.  To  condemn  the  tog  you  must  hold 
towing  to  mean  naval  service.  The  tug  actually 
towed  the  ship  from  a  place  of  safety  into  danger, 
as  there  might  be  Fmssiui  cruisers  in  the  Channel. 
Hie  words  of  the  Act  are  "  military  or  naval  ser- 
viee ;"  tha«  must  be  a  hostile  c^r^ion  or  warlike 
act.  [Sir  B.  PaiLUKoaE. — Is  not  the  first  duty  of 
•  ea|ltar  to  bring  ^e  prize  infra  prceiidia,  by  talpng 
htr  into  part  ?]  A  vessel  may  be  condemned  in  a 
noitrat  poart  by  a  competent  tribunal : 

TU  Polka,  1  Spinkt,  4i7  ; 

The  Bmrieh  aad  Haria,  4  C.  Bob.  43. 

If  di«t  is  so,  she  belonged  to  the  French  Glovem- 
■■Bt  when  she  pat  into  D^,  at  any  rate  suffi- 
rifiBtily  to  JBstify  the  Oauhtlet  in  towing  her.  She 
eenU  not  be  sasi  to  be  any  longer  the  property  of 
hor  German  owners.  The  title  to  her  had  passed, 
«r,  at  any  iste,  could  only  be  matter  of  dispute 
More  a  eofapetent  tribunal,  and  it  cannot  be  said 
t)Mt  a  nentral  tug  could  be  responsible  in  such  a 
flaw.  This  was  a  French  prize,  and,  by  French 
kw.shfiwae  infra  prmgidUi,  in  a  neutral  port,  and 
cooid  be  caDdenmea  by  the  consul  if  the  English 
Geietnment  consented:  (Traits  des  Prises  Man- 
tMB;  FiiOoms  et  Dtmerdu,  p.  225.)  [Sir  B.  Phil- 
L — If  tke  'v«Hel  had  been  seised  by  the  Pros- 
,  wonld  the  tog  have  been  free  from  capture  ?] 
It  eannot  be  said  thi^  the  crew  of  the  tug  could  be 
1e  prisoxers  of  war.  [Sir  B.  PHUiiiMORB.— The 
ret  ablookade  runner  cannotbe  ttdcen  prisoners.] 
Scidier  could  tfae  crew  of  tiiis  tug.  The  statute 
a^-s  the  words  sfaall  "  have  the  meanings  herein- 
aner  reepecdvely  assigned  to  th^n,"  and  tibese- 
■earnings  must  be  strictly  construed  in  a  penal 
datate.  If  tiie  word  "pilot"  applies,  tfae  ship 
■mt  be  employed  in  a  naval  or  military  c^>eraticni« 
Hid  diere  cui  be  no  difference  between  the  em- 
ptoyiuant  of  a  person  and  a  ship  in  tfae  meaning  of 
Ike  Act.  The  priae  was  not  a  ship  of  war,  and,  by 
aptare,  she  was  French  property.  There  is  no 
icoom  why  a  disabled  man-of-war  should  sot 
ke  towed.  It  is  not  a  naval  operation,  even 
if  she  thereby  '  escape  capture.  The  men  on 
boird  the  tag  w6re  not  ssrvants  of  the  French 
Gevermnent,  if  the  lug  bad.  thrown  oS  they 


would  have  been  guilty  of  no  breach  of  naval  duty, 
but  only  of  a  breach  of  contract.  The  ChadoH 
(«up.)  is  only  applicable  to  cases  of  collision. 

The  Queen's  Advocate  in  reply. — ^An  interpreta- 
tion clause  does  not  narrow  the  meaning  of  words, 
but  extends  them  :  (Ex  parte  Ferguaan  and  Huichin- 
son,  L.  Bep.  6  Q.  B.  280 ;  24  L.  T.  Bep.  N.  S.  96 ;  I 
Aspinall's  Mar.  Law  Cas.  8.)  The  tug  was  em- 
ployed in  subserving  the  naval  operations  of 
France,  and  is  therefore  within  the  statute:  {TJie 
Intemalioncd,  L.  Bep.  3  A.  &  E.  321 ;  25  L.T.  Bep. 
N.  S.  787.)  The  Lm-d  Brougham  was  a  ship  of 
war  as  long  as  she  was  in  possession  of  the  prize 
crew.  They  would  have  been  pria<mer8  of  war  if 
they  had  been  captured,  and  were  in  the  same  posi- 
tion as  if  they  had  been  on  board  the  French  man- 
of-war.  If  they  had  made  any  capture  the  whole 
of  the  crew  of  the  man-of-war  would  have  shared. 
T7te  Frederick  cmd  Mary  ilnn,  6  C.  Boh.  214. 

j1«^.  2. — Sir  B.  PmLUKOBB. — ^This  is  a  suit  in- 
sUtnted  on  behalf  of  the  Crown  by  her  Majesty's 
Procnrator-Gteneral  against  a  steamship  called  the 
Gauntlet.  The  petition  prays  that  this  ship  may 
be  decreed  to  be  forfeited  to  the  Crown  on  the 
ground  that  the  ship  has  violated  the  provisions  of 
the  Foreign  Enlistment  Act,  and  more  especially 
those  contained  m  the  8th  section  of  that  statute. 
That  section  provides  "  that  if  any  person  within 
her  Majesty's  dominions,  without  the  licence  of 
her  Mf^esty,  does  any  of  the  following  acts,  that  is 
to  say  ....  (4)  despatches,  or  causes  or  allows 
to  be  despatched,  any  ship,  with  intent  or  know- 
ledge, or  having  reasouablo  cause  to  believe,  that 
the  same  shall  or  will  be  employed  in  the  militanr 
or  naval  service  of  any  forei^  State  at  war  with 
any  friendly  State."  ....  The  statute  provides 
that  the  ship,  in  respect  of  which  any  such  offence 
is  committed,  and  her  equipment,  shall  be  for- 
feited  to  her  Majesty.  The  mterpretation  clause 
(sect.  30),  to  which  I  miut  again  presently  advert, 
enacts  that  "  naval  service  shall,"  &c.  (as  before 
set  out.)  The  principal  facts  of  the  case  to  be 
derived  from  the  admissions  of  both  parties  filed 
in  court,  are  as  follows : — (His  Lordship  here 
stated  the  &cts.)  The  question  for  the  court  to 
detra^nine  is,  whether  these  facts  render  the 
Gauntlet  liable  to  condemnation  under  the  pro- 
visions of  the  statute  to  which  I  have  adverted. 
The  statute  is  a  highly  penal  one.    As  to  its 

general  character  I  have  expressed  my  o{nnion  in 
le  recent  case  of  die  InternatioHol  {sup.)  I  will 
only  now  say  that  it  is  my  duty  neither  to  weaken 
the  effect  of  the  statute  by  a  tenderness  to  the 
circumstances  of  a  particular  case,  nor  to  strain 
the  provisions  of  it  so  as  to  indude  a  caso 
which  is  not  clearly  within  them.  There  is 
one  argument  on  the  constmotian  of  the 
statute  which  I  wish  to  dispose  of  in  limine.  It 
has  been  contended  by  the  defendants  that  the 
interpretation  clause  limits  and  restrains  the 
enacting  clause,  and  that  inasmuch  as  steamtug 
is  not  among  the  vessels  therein  enumerated,  there 
is  a  casus  omissus  in  the  statute  which  disposes  of 
the  present  case  in  fhvour  of  the  defendants.  I 
am  of  opinion,  however,  that  the  interpretation 
clause  is  not  of  a  restrictive,  but  of  an  ^ilargiug, 
character.  I  am  glad  to  be  fortified  in  this  conclusion 
'  by  the  opinion  ofBlackburn,  J .  in  ^2  porfc  Ferguson 
'  and  Hutchinson  (sup.)  upon  a  similar  clause  in  the 
Merchant  Shipping  Act,  as  to  which  he  says, 
"The  argument  against  the  piroposition  is  one 
which  I  £ive  heard  very  frequwotly,  viz.,  where  an 
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Act  says  certain  words  shall  include  a  certain 
thing,  that  the  words  mnst  apply  exclusively  to 
timt  which  they  are  to  include.  That  is  not  so ; 
the  definition  g^ven  of  a  'ship'  is  in  order  that 
*  ship '  may  have  a  more  extensive  meaning."  The 
argument  on  behalf  of  the  Crown  for  the  con- 
demnation of  this  vessel  has  been  that  the  con- 
Kcquences  of  the  act  of  capture  were  incomplete 
until  the  pnze  had  been  brought  hifra  prcesidia, 
and  that  these  consequences  were  completed  by 
the  i^ency  and  intervention  of  the  GmtHUet.  That 
the  towins  was  connected  with  the  original  sei- 
zure was  indeed  a  continuance  of  the  belligerent 
act ;  that  if  the  intention  had  been  merely  to  take 
the  versel  out  of  neutral  waters,  the  case  would 
have  been  subject  to  different  considerations  ;  but 
here  she  was  brought  in  safety  into  the  waters  of 
the  captor's  country,  and  the  captor  was  relieved 
from  the  necessity  of  protecting  his  prize  during 
the  transit  across  the  cnannel.  That  the  GawUlM 
was,  for  the  time,  the  servant  of  the  French  cap- 
tain, and  hired  by  the  French  consul,  so  as  to  be 
employed  in  the  French  naval  service.  It  was 
also  contended  that  the  captured  vessel  having  a 
prize  crew  commanded  by  an  officer,  on  board, 
was  herself  a  ship  of  war;  and  it  was  urged  that 
for  one  of,  or  for  all  these  reasons,  the  Oaimilet  has 
been  despatched  by  her  owner  without  the  licence 
of  her  Majesty,  "  with  reasonable  cause  to  believe  " 
that  it  would  be  employed  in  the  naval  service  of 
France,  and  therefore  has  incurred  the  penalty  of 
condemnation.  I  think  this  is  a  fair  summary  of 
the  arguments  of  the  counsel  for  the  Crown.  I 
proceed  to  consider  their  force  and  effect,  bearing 
in  mind  the  reply  which  has  been  offered  to  them  by 
the  counsel  for  the  defendants.  First,  I  am  unable 
to  assent  to  the  main  position  with  respect  to  the 
completion  of  the  act  of  capture  by  the  employ- 
ment of  the  GannUet,  having  regard  to  the  drcnm- 
stances  of  this  case.  It  is  true  that  varioua 
opinions  have  been  expressed  by  great  authorities 
on  international  law  as  to  what  constitutes  a  con- 
summation, so  to  speak,  of  the  act  of  capture — 
what  is  the  criterion  of  the  pro]ierty  in  the  vessel 
liaving  become  finally  vested  in  the  captor,  and 
that  the  deduUio  infra  prcesidia  of  the  country  of 
the  captor  is,  by  general  recognition,  a  certain  and 
secure,  and,  I  may  add,  in  my  opinion,  the  proper 
means  of  effecting  the  transfer  of  such  property ; 
but  at  the  same  time  this  act  cannot  be  said,  having 
regard  to  the  practice  of  states,  to  be  the  only 
criterion  or  the  only  means.  I  cannot  express 
myself  so  well  on  this  point  as  in  the  language  of 
LordStowellinthe£etnrtehand3farui(atu].)  Inthat 
rose  the  condemnation  in  the  court  of  the  enemy 
of  a  prize  ship  lying  in  a  neutral  port  was  holden 
to  warrant  the  sale  of  her  to  a  neutral  merchant. 
Lord  Stowell  says :  "  Without  entering  into  a  dis- 
cussion of  the  several  opinions  that  have  been 
thrown  out  on  this  suDJect,  I  think  I  may 
state  the  better  opinion  and  practice  to  have 
been  that  a  prize  should  be  bronght  infra 
m-oBtidia  of  the  capturing  country,  where,  by 
being  so  brought,  it  may  be  considered  as  in- 
corporated into  the  mass  of  national  stock.  The 
greatest  extension'  that  has  been  allowed  has  not 
carried  the  rule  beyond  the  ports  or  places  of  security 
belong^g  to  some  friend  or  ally  in  the  war,  who 
has  a  common  interest  in  defending  the  acquisi- 
tions of  the  belligerent,  made  from  the  common 
enemy  of  both,  jji  later  times  an  additional  for- 
mality has  been  required,  that  of  a  sentence  of 


condemnation  in  a  competent  court,  decreeing  the 
capture  to  have  been  rightly  made,  jure  bclU ;  it 
not  being  thought  fit,  in  civilised  society,  that  pro- 
perty of  this  sort  should  be  converted  without  the 
sentence  of  a  competent  court,  pronouncing  it  to 
have  been  seized  as  the  property  of  an  enemy,  and 
to  be  now  become  jure  belli  the  property  of  the 
captor.    The  purposes  of  justice  require  that  such 
exercises  of  war  should  bo  placed  under  publio 
inspection ;  and,  therefore,  the  mere  dedtictio  ij^ra 
m-(Esidki  has  not  been  deemed  sufiicient.     No  man 
buys  under  that  title ;  he  requires  a  sentence  of 
condemnation,  as  the  foundation  of  the  title  of  the 
seller ;  and  when  the  transfer  is  accepted,  he  ia 
liable  to  have  that   document  called  for  as  the 
foundation  of  his  own.    From  the  moment  that 
a  sentence  of  condemnation  becomes  necessaiy, 
it  imposes  an  additional  obligation  for  bringing 
the  property  on  which  it   is    to  pass    into  the 
country    of  the    captor;    for   a    legal    sentence 
must    be    the    result     of   legal    proceedings   in, 
a  legitimate  court,  armed  witn  competent  autho- 
rity  upon   the    subject   matter,   and    upon    the 
parties  concerned — a  court  which  has  the  means 
of  pursuing  the  proper  inquiry,  and  enforcing  its 
decisions.    These  are  principles  of  universal  juris- 
prudence applicable  to  all  courts,  and  more  par* 
ticularly  to  those  which,  by  their  constitution,  in 
all  countries,  must  act  in  rem  upon  the  corpns  or 
substance  of  the  thing  acquired,  and  upon  the 
parties,  one  of  whom  is  not  subject  to  other  rights 
than  those  of  war,  and  is  amenable  to  no  jurisdic- 
tion, but  such  as  belongs  to  those  who  possess  tba 
rights  of  war  against  him.    Upon  principle,  there- 
fore, it  is  not  to  be  asserted  tnat  a  ship,  bronght 
into  a  neutral  port,  is  with  effect  proceeded  against 
in  the  belligerent  country.  The  re*  ipsa,  the  corpus, 
is  not  vrithin  the  possession  of  the  court,  and  pos- 
session in  such  cases    founds  the  jurisdiotion." 
....  It  might  be  reasonably  expected  that  these 
premises  would  have  led  this  great  judge  to  the 
necessary  conclusion  that  not  having  been  bronght 
infra  prcesidia,  and  having  been  condemned  wwle 
lying  m  a  neutral  port,  had  not  passed  by  a  legal 
title  to  the  claimant,  but  the  decisidh  is  neverthe- 
less otherwise,  for  Lord  Stowell  proceeds  to  say : 
"  But  it  is  not  to  be  denied  that  the  Court  of  Admi- 
ralty has  gone  further.    It  is  now  for  a  consider- 
able time,  that  this  court  has  been  in  the  habit  of 
condemning  prizes  carried  to  Lisbon  and  Leghorn, 
at  times  when  I  am  not  at  liberty  to  say,  that  the 
sovereigns  of  those  ports  were  engaged  in  a  coat- 
mon  war  against  the  enemy  of  this  country.     The 
{afA,  that  the  ships  proceeded  against  here,  'were 
l3nng  there,  has  not  been  dissembled."  ....  After 
some  other  remarks  he  continues:  "Now,  nnliwn 
it  can  be  shown  that  there  is  something  in  the 
nature  of  all  these  p>orts  that  essentially  distin- 
guishes   them   from    the   commcoi    ohoraoter  of 
neutral  ports,  not  merely  in  certain  other  respects, 
but  such  as  furnish  a  ground  of  solid  distinction 
for  purposes  of  this  nature,    I  think  it  will  be 
difficult  to  avoid  the  consequence,  that  whatever 
the  correct  principle  may  be,  and  however  mnc^  ik 
might  import  this  country  to  respect  and  enfonroe 
this  principle,  this  court,  at  least,  is  bound  against 

that  principle  by  its  own  practice How  fi» 

the  Superior  Court  will  consider  this  qnestion  aa 
concluoed  by  the  practice,  even  an  inveterate  piao- 
tice  of  this  court,  is  more  than  I  can  say.  It 
might  be  extremely  proper  that  the  (pinion  cf  the 
court  should  be  taken  on  this  important  qnestioB. 
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It  might  deem  it  to  be  its  duty,  for  anything  I 
know  (for  it  wotdd  be  presumptuous  in  me  to 
hjuard  a  coujectare),  to  recall  the  practice  of  this 
court  to  the  proper  purity  of  the  principle.    But 
sitting;  here,  and  observing,  as  I  am  judicially 
boond   to   do,    the    course    of    judicial    admin- 
Lstnitiou    to    Tvhich    has    prevailed,    I   do    not 
feel  myself  authorised  to  uphold  the   sentences, 
which  have  passed    in    this    court,    over  prizes 
carried  into  foreign  ports,  and  disallowed  at  the 
tame  time,  the  validity  of  such  as  the  enemy  had 
pronounced,  under  circumstances  so  nearly  similar, 
M  not  to  afford  ground  of  distinction  between 
them,  which  appears,  to  my  judgment,  sufficiently 
sdid."    Tlie  course  which  Lord  Stowell  evidently 
wished  to  be  taken,  was  pursued.    The  case  wa.s 
appealed,  but  in  spite  of  tnis  strong  cxpres.'tion  of 
Lord  Stowell's  opinion,  I  find  that  this  case  of 
Edwrich  and  Maria  was  affirmed  by  the  Lords 
Commissioners  of  Appeal,  on  the  7th  Aug.  1807. 
During  the  late  war  with  Bussia,  my  immediate 
predecessor  in  this  court,  while  maintaining  that 
priie  condemned  ought  to  be  in  the  belligerent 
territory,  nevertheless  condemned,  though  reluc- 
tantly, a  prize  lying  in  a  neutral  port,  the  Sovereign 
of  which  eipreesly  consented  to  such  condemna- 
tion: (The  PoUca  («(;).)    Can  I,  in  the  face  of  these 
judgments,  but    more    especially  of  the  former, 
pnmoaace,  under  the  provision  ot  a  penal  statute, 
•  sentence   of  forfeiture  to  the  Crown  of    this 
vessel  on  the  ground  that  by  bringing  the  French 
prize  iH/rapr<e«((Iia  of  France,  she  had  completed 
the  title  of  ber  possession,  only  inchoate  bv  the 
act  of  the  French  capture  ?    I  am  of  opinion  ChaA  I 
cannot  do  so.     But  I  must  also  observe  that  in 
considering    the    force   of    this    argument,    that 
the    property     in     the    prize    could    not    pass 
without  bringing  her  infra  prcetidia,  the  practice 
of  the  courts  of  the  captor,  as  well  as  that  of  our 
own  courts  mast  be  examined.     It  ap]>ear8'to  me 
dear  that  the  French  tribunals  of  prize  would  hold 
that  this  deducilo  infra  prcBstdia  was  not  necessary 
to  confer  a  valid  title  to  the  property :  (De  Pistoye 
d  Duverdif ;  Traits  des  Pi-ises  Maritimes,  pp.  173, 
176, 225,  and,  Ac.,  229,  and,  &c.)    This  vessel  then 
would  have  been  condemned  while  lying  in  neutral 
waters  by  a  properly  constituted  tribunal  of  prize 
sitting  in  France.    And  it  is  to  be  observed  that 
if  the  Lord  Brougham  had  been  for  months  instead 
of  days  in  neutral  waters  the  captor  would  have, 
aooording  to  the  argument,  have  acquired  no  legal 
property  in  the  prize.     Such  a  tribunal  could  not 
indeed  be  lawfully  constituted  or  lawfully  sit  in  a 
Deotral  territory.    But  it  may  be  as  I  have  stated, 
that  with  the  permission  of  the  neutral  State,  the 
prize  locally  situate  in  the  waters  of  thu  neutral 
State  might  be  condemned  by  the  belligerent  tri- 
honal  sitting  in  the  belligerent  State.    Whether 
the  neutral   State,  by  such  permission,  might  not 
provoke  a  seriouB  question  as  to  the  strict  main- 
t«aBce  of  ber   neutral  character  and  position ; 
whether   snch    perr.:.is8ion  mast  not  be  equally 
gnuted  to  both  belligerents,  and  whether  even  such 
aoonrse  would  not  involve  the  neutral  State  in  great 
^Aenltteii,  arc  grave  considerations  into  which  I 
iMm  not  to  inquire.    The  fact  that  apart  from  the  - 
«tim  vt  her  Majesty's  Government  such  a  sen- 
tflooB  of  condemnation  would  not  be  illegal  is  only 
idraiail  to  by  me  for  the  purpose  of  showing  the 
'— '♦"    (oat  the  daunilet  is  brought  within 


tta  pOMl  dMisea  of  this  statute,   because  her 
Mk  alOM  matihH  the  belligerent  to  acquire  a 


valid  tide  to  this  prize,  cannot  in  my  opinion  be 
sustained.  But  if  the  vessel  liad  become  jure  belli 
a  French  vessel,  then  it -was  as  lawfiil  for  the 
neutral  stearatng  to  tow  her  as  it  would  have  been 
for  her  to  have  towed  any  merchant  vessel,  origin- 
ally French,  across  the  Channel,  though  she  nad 
been  hired  for  this  pui-pose  by  the  captain  of  a 
belligerent  ship  with  the  approval  and  intervention 
of  the  French  consul.  The  case  has  been  pnt  of  a 
neutral  steanitug  attendant  upon  a  belligerent 
ship  and  employed  in  towing  awny  the  prizes  which 
she  made;  and  it  has  been  a-sked  wuether  such 
conduct,  relieving  the  belligerent  ship  from  tlie 
encumbrance  of  protecting  her  prizes,  and  enabling 
her  cither  to  go  into  action  against  the  enemy  or 
to  make  fresh  prizes,  would  not  be  an  employ;nent 
in  the  naval  service  of  the  belligerent  ?  I  menu  to 
express  no  doubt  that  the  judicial  answer  to  this 
question  would  be  in  the  affirmative,  but  the  cir- 
cumstances of  the  present  case  are  materially  and 
essentially  different ;  the  G'luntlet  was  in  no  way 
whatever  directly  or  indirectly  connected  with  or 
ministeiing  to  the  capture  of  the  vessel.  She  had, 
indeed,  reasonable  ground  "to  believe"  at  the  time 
when  she  was  hired  that  the  vessel  which  she  was 
employed  to  tow  had  baen  captured  from  the 
German  belligerent,  but  that  was  all.  For 
that  there  "was  any  intention  on  the  part 
of  the  Oaunilet  to  infringe  the  provisions  of 
the  Foreign  Enlistment  Act,  is  not  only  an  | 
inference  unwarranted  by  the  facts  in  evi- 
dence before  me,  but,  in  truth,  the  contr.iry  is 
to  bo  presumed  from  them.  The  Engli.sh  collector 
of  customs  tells  the  French  Consul  that  this  vessel 
cannot  remain  in  English  waters.  Hi;  is  the 
person  who  originates  and  demands  her  rcmonil. 
The  consul  says^that  he  has  accidentally  found  a 
steamtug  which  would  tow  her  away.  The  col- 
lector is  perfectly  satisfied.  No  suggestion  of  any- 
thing illegal  in  the  transaction  is  ma-ic,  and  the 
tug  proceeds  to  do  her  ordinary  work,  for  the 
ordinary  price.  And  I  may  here  observe  that  it  is 
not  only  a  fact  of  notoriety,  but  one  proved  in  the 
recent  suits  instituted  in  this  court  by  English 
owners  of  cargo  gainst  German  merchantmen, 
that  there  was  no  ffervaaa  cruiser  in  the  Channel 
at  this  time,  and  that  the  transit  was  practically 
unattended  by  any  risk  or  peril  arising  out  of  the 
war.  Having  towed  the  vessel  across  the  Channel, 
the  master  of  the  tug,  on  presenting  a  certificate 
that  he  has  performed  his  service,  receives  t  e 
ordinary  price  from  the  French  consul  on  his 
return.  It  may  indeed  be,  that,  however  innocent 
as  to  intention,  the  OautUlet  has,  as  a  matter  of 
fact,  violated  the  provisions  and  incurred  the 
penalties  of  the  statute ;  but  it  is  certainly  a  con- 
clusion at  which  the  court  would  be  reluctant  to 
arrive.  Then  it  has  been  contended  th-vt,  inas- 
much as  the  vessel  had  a  prize  crew  and  officer 
on  board,  she  was  a  ship  of  war,  and,  therefore, 
to  tow  her  was  to  be  employed  in  the  naval 
service  of  the  belligerent.  I  do  not  absent  to 
this  proposition.  The  prize  crew  and  officer  are 
not  put  on  board  a  prize  for  the  purpose  of  enabling 
her  to.cruise  against  the  enemy,  but  for  the  pur- 
pose of  maintaining  the  capture  and  preventing  the 
native  crew  from  rescuing  the  vessel.  She  was 
not  commissioned,  and  was  not  a  ship  of  war. 
Upon  the  whole,  I  am  of  opinion  that  the  circum- 
stances of  the  case  do  not  warrant  me  in  pronoun- 
cing that  the  Gauntlet  is  forfeited  to  the  Cro'vn,  on 
the  ground  of  her  having  Itcen  dcsp.-»tchi'd  with 
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reasonable  cause  to  believe  that  she  would  be 
employed  in  the  naval  service  of  France ;  and  I 
dismiss  her  with  her  costs  from  this  snit. 

Pnxjtor  for  the  Crown,  F.  H.  Dyke,  Queen's 
Proctor. 

Solicitors  for  the  defendants,  Lotdetg,  NeUon, 
and  Jones.  _      _     • 

AKEBICAH'  BSrOBTS. 

TmiTED     STATES     DISTRICT     COURT  — 

EASTERN  DISTRICT  OF  MICHIGAN. 

The  ScmnrsLDE. 

Tug  lying  in  waU—J)v,ties  of  to  avoid  eoUUion — Re- 


mg  m  wa 
nhUity  of 


aponsiOUity  of  sailing  ves$el  coming  into  collision 
with  tug—Both  veesels  infauU. 

A  tug  was  lying  in  tvait  with  her  anchor  up,  drifting 
at  the  rate  eg  beticcen  one  and  two  miles  per  hour. 
She  had  the  brighi  coloured  lights  up  of  a  steam 
vessel  in  motion.  A  bark  with  all  her  sails  set, 
and  going  ahotU  nine  miles  mt  hour,  ran  into  the 
tug  and  sunk  her,  no  ^ort  having  been  made  by 
the  tug  to  get  otU  of  the  way,  but  the  bark  at  the 
la«t  moment  having  pu^  her  itelm  hard  up : 

Held,  in  a  suit  by  the  owners  of  the  tug,  that  it  was 
the  duty  of  the  tug,  notwithstanding  she  was  lying 
in  wait,  to  keep  out  of  the  way  of  the  bark  : 

Held,  also,  that  the  lights  of  the  tug  having  been 
seen  from  the  hark  two  mues  off,  it  was  the  duty 
of  those  on  board  to  keep  on  her  course,  and  to  keep 
the  ligMs  of  the  tug  in  sight,  and  therefore  the  bark 
was  in  fault.  The  damages  were  ordered  to  be 
borne  equally  by  the  two  vessels. 

COLUSION. 

The  collision  occcnrredin  Lake  Hnron,  some  five 
or  sir  miles  off  shore,  and  a  little  above  the  port  of 
Lexington,  in  the  state  of  Michigan,  at  about  three 
o'clock  in  the  morning  of  the  lith  Jane  1869. 
The  night  was  clear,  and  althongh  it  was  not  yet 
daylight,  the  morning  had  dawned,  and  a  vessel 
could  be  seen  from  one  and  a  half  to  two  miles  dis- 
tant. The  wind  was  south-west.  The  tug  was 
then,  and  for  several  hours  previously  had  been, 
waiting  for  a  tow.  She  had  her  bright  coloured 
lights  Duming,  and  although  her  steam  was  up, 
her  machinery  was  not  in  motion,  and  she  was 
lying  entirely  still,  except  that  she  was  drifting 
before  the  wind  in  a  north-easterly  direction,  at 
the  rate  of  from  one  to  two  miles  per  hour.  At 
the  time  of  the  collision  she  was  heading  east- 
wardly,  or  as  some  of  the  witnesses  said,  east  by 
north-half-north. 

The  bark  was  on  a  voyage  from  Erie  to  Chicago 
with  a  cargo  of  coal,  and  at  the  time  of  the  collision 
was,  and  for  some  time  previously  had  been,  sailing 
on  acourse  north-half-west.  She  had  all  sails  set,  and 
was  moving  through  the  water  at  the  rate  of  about 
nine  miles  per  hour.  The  bark  struck  the  tug 
while  the  latter  was  lying  as  above  described, 
hitting  her  just  forward  of  the  pilot  house,  at 
about  right  angles,  or  perhaps  ankling  a  very  little 
forward,  crushing  in  her  timbers,  and  causing  her 
to -sink  in  about  fifteen  minutes. 

The  allegations  on  both  sides  appear  by  the 
judgment. 

'  LoNGTKAB,  J. — ^The  only  fhult  attributed  to  the 
bark  by  the  libel,  viz.,  a  change  of  coarse,  is 
not  sustained  by  the  proof,  but  on  the  contrary,  it 
dearly  appears  that  the  bark  kept  her  course 
without  any  variation  up  to  the  moment  of  col- 
lision.   If  the  trial  had  neen  confined  to  this  one 


allegation  of  fault,  the  libel  should  dearly  be  dis- 
missed.   But  such  is  not  the  case.    A  lar^^  ^r- 
tion  of  the  testimony,  admitted  without  objectioii, 
relates  to  other  questions  of  fault  on  the  part 
of  the  bark,  and  of  excuse  on  the  part  of  the  tug, 
than  those  set  up  in  the  libel,  and  although  the 
objection  was  made  at  the  argument,  the  case  was 
really  tried  and  submitted  upon  those  other  ques- 
tions.   The  case  has,  no  doubt,  been  as  fully  and 
fairly  tried,  and  can  be  as  satisfactorily  disposed  of 
in  its  present  position,  as  it  could  be  if  the  present 
libel  were  dismissed  and  a  new  one  filed,  covering 
the  case  more  fuUy  as  made  by  the  testimony. 
The  court  will,  therefore,  in  the  exercise  of  that 
broad  discretion  {Kwsessed  by  it,  allow  the  libel 
to  be  amended,  and  dispose  m  the  case  upon  the 
merits  as- really  presented  and  submitted  at  the 
hearing.     It  is  dear  to  my  mind  that  gross  faults 
are  attributable  to  both  vessels  in  this  case.  First, 
as  to  the  tug.    The  tug,  showing  as  she  did,  the 
lights  of  a  steam  vessel  in  motiou,  must  be  held  to 
the  responsibilities  and  duties  of  such  vessel    By 
article  15  of  the  Collision  Act  of  1864,  it  was  tlie 
duty  of  the  tug  to  keep  out  of  the  way  of  the  bark, 
provided  the  bark  kept  her  course,  as  was  her 
duty  under  article  18.    The   bark,  as  we   have 
seen,  did  keep   her  course.    Therefore,  the  ,tng 
is  clearly  in  fault  in  not  keeping   out   of   the 
way  of  the  bark,  nnless  the  excuses  set  up  for 
her  or  some  of  them  are  tenable.    It  is  contended, 
on  behalf  of  the  tug,  that  she  had  a  right  to  laj 
where  she  was,  in  wait   for  a  tow,  and  that  it 
was  customary  for  tugs  to  do  so.     The  tug,  no 
doubt,  had  the  right  claimed,  but  while  exercisinff 
that    right    she   had    no  right   to   exhibit  the 
lights  of  a  steam  vessel  in  motion,  and  thereby 
mislead  other  vessels  as   to  her   st^TUS  and  in- 
tentions.   If  she  would  exerdse  that  right  in  the 
night,  time  in  such  a  manner  as  to  exempt  herself 
from  the  duty  imposed  by  article  15,  she  must  do 
so  at  anchor,  and  with  her  anchor  light  up.    It  is 
also  contended,  on  behalf  of  the  tug,  that  some 
portions  of  her  engine  or  machinery  were  partially 
disabled,  in  consequence  of  which  she  could  not 
get  under  motion  readily  when  lying  still.    This 
excuse  is  clearly  untenable,  because,  first,  it  ap- 
pears that  no  effort  whatever  was  made  to  put  her 
in  motion ;  and,  secondly,  it  does  not  appear  but 
that  there  had  been  ample  opportunity  for  repairs 
since  the  disability  was  known  to  exist.    The  tug, 
th«i,  was  dearly  in  fauilt  in  not  keeping  out  of 
the  way  of  the  bark.     Secondly,  as  to  the  bark : 
the  duty  of  a  steam  vessel  to  keep  out  of  the  way 
of  a  sailing  vessel,  and  of  the  latter  to  keep  on 
her  course,  does  not  exoose  the  sailing  vessel  from 
the  observance  of  ordinary  care  in  her  navigation, 
nor  from  the  use  of  such  means  as  may  lay  in  her 
power  to  avoid  a  collision  in  case  of  immediate  dan- 
ger, even  though  that  danger  may  have  been  made 
imminent  by  a  non-observance  of  duty  on  the  part 
of  the  steam  vessel.     Such  I  understand  to  be  the 
effect  of  article  19,  which  is  as  follows  :  "  In  obey- 
ing and  construing  these  rules,  due  regard  must 
be  bad  to  all  dangers  of  navig^on,  and  due  regard 
must  also  be  had  to  any  special  circumstances  which 
may  exist  in  any  particular  case  rendering  a  de- 
parture from  the  above  rules  necessary  in  order  to 
avoid  immediate  danger."    That  is  to  say,  these 
rules  are  made  exclusively  for  preventing  collisions. 
Now  if  under  "  any  special  circumstances  which 
may  exist  in  any  particular  case,"  it  is  neoeesanr 
to  depart  from  these  rules  in  order  to  aocompliui 
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the  vety  ot^ect  the  rules  are  intended  to  accomplish, 
dien  it  is  just  as  mach  the  dntr  of  a  vessel  to 
d^iart  from  the  rules,  as  it  is  under  other  circom- 
staaces  to  observe  them,     It  will  not  do  to  say 
that  because  one  vessel  shall  fail  to  do  its  duty, 
the  odier  is  thereby  licensed  to  run  her  down  and 
destroy   her,   when  such  a  consequence  may  be 
avoided   by  the  exercise    of  ordinary    care    and 
precaotion.     And  yet  in  order  to  exonerate  the 
Simnutide  from  blame  in  this  case  we  must  adopt 
tkat  theory.   The  bright  and  green  lights  of  the  tag 
were  seen   and  reported  by  the  lookout  on  the 
SjHHyaide  when  one  and  a  naif  to  two  miles  dis- 
tut.    The  lights  were  seen  a  little  over  the  port 
bow  of  the  bark,  and  clearly  indicated  a  steam 
read  ahead  to  the  eastward  and  across  the  bows 
d  the  bark.     When  the  tug's  lights  were  reported 
fay  die  lookout  the  master,  then  in  charge  of  the 
aarigition  of  the  bark,  told  the  lookout  that  he 
"fiipposed   it  was  a  steamer,  and    guessed  she 
aould  take  care  of  herself."     From  this  time  the 
nfi'i  lights  were  not  reported,  nor  was  any  watch 
kept  or  any  notice  whatever  taken  of  tiiem  on 
board  (he  bark  until  the  lookout  saw  the  tug  right 
under  the  bows  of  the  boat,  and  a  collision  was 
inevitable.    Ordinary  care  and  precaution  require 
that  when  a  light  is  once  seen  in  circumstances  to 
invidve  risk  of  collision,  close  watch  must  be  kept 
of  such  light  until  it  is  safely  passed  :  (See  article 
'X,  CoUiraon  Act  of  29th  AprU  1864 ;  1  Pars,  on 
Ship.  A  Adm.  605,  note  3 ;  The  Grey  Eagle,  9  Wall. 
J05 ;  T)te  Havre,  1  Ben.  295,  303, 306.)    The  lights 
</the  tug,  as  we  have  seen,  were  seen  from  the 
bark  when  from  one  uul  a  half  to  two  miles  dis- 
tant.   The  bwk  was  moving  through  the  water  at 
the  rote  of  nine  miles  per  hour,  at  which  rate  she 
Btnst  have  been  from  ten  to  fourteen  minutes 
readbing  the  tug  after  her  lights  were  first  seen 
from  the  bark.     There  could  have.been  no  diflSculty 
b^  the  exenase  of  the  commonest  care  and  precou- 
tioo  on  board  the  barkin  determining  that  the  tug 
was  not  in  motion,  but  was  slowly  drifting  right 
up  into  the  conive  of  the  bark,  where  a  Ck>lli8ion 
most  be  inevitable  unless  the  bark  herself  did 
weighing  to  avoid  it.    Neither  was  there  any 
(fifficnhy  in  the  wa^  of  the  bark's  avoiding  toe 
mlliaioa,  and  if  ordmaiT  care  and  precaution  had 
been  exercised  she  would  no  doubt  have  done  so. 
Bfcanse  that  care  and  precaution  were  not  exer- 
daed  on  board  the  baric,  contributing  to  the  col- 
Haoa,  aa  it  undoubtedly  did,  she  is  in  foolt,  and 
most  stand  her  bar  proportion  of  the  loss  occo- 
aoned  by  the  oolliaion.    The  tug  and  the  bark 
were,  therefore,  both  in  fault,  and  the  dtunages 
retained  by  both  on  aooonnt  of  the  collision  must 
be  equally  divided  between  them.    Leta  decree  be 
«ntered  accordingly,  and  refraring  it  to  a  com- 
misDODar  to  ascertain  and  compute  the  damages. 
Ihe  qnertion  of  costs  is  reserved  until  the  commg 
b:  of  the  oommisstoaer'a  report 


xmu. 


'J!^te$daf,  Ang.  22. 
Ifittote  Mr.  Serjeant  Cox.) 
Bae. «.  "Smjuo.  mxd  Smrh. 

.Omupkaey — Evidausa. 
NT*  mUtlta  for  eoncptrm;  to  eommii 
A  mtmti  cQMiU  chttrged  an  attempt  to 
aiarcawy» 

Utal-ike  two  pritomrt,  witk  af^ 


other  boy,  were  teen  by  a  policeman  to  tit  together 
on  tome  doorttept  ttear  a  erovxi,  and  token  a 
v;ell-dre»aed  perton  came  up  to  tee  wluU  was  going 
on,  one  of  the  pritonerg  made  a  tign  to  the  othert, 
and  two  of  them  got  up  and  foUowed  the  perton 
into  the  crowd.  One  of  them  was  teen  to  lift  the 
tail  of  the  coat  of  a  man,  as  if  to  aeeertain  if  there 
was  anything  in  the  pocket,  but  making  no  visible 
attempt  to  pick  the  pocket,  and  to  place  a  hand 
against  tlie  dress  of  a  woman  btit  no  actual  at- 
tempt to  insert  tlie  hand  into  tlie  pocket  was  ob- 
served.  Then  they  returned  to  the  door-itep  and 
resumed  their  seats.  They  repeated  this  itoo  or 
three  timet.  There  was  no  proof  of  any  precon- 
cert, other  than  this  proceeding : 
Held,  not  to  be  su^ient  evidence  of  a  eonepiracy. 
Held,  also,  not  to  be  evidence  of  an  attempt  to  steal. 

The  prisoners  were  indicted  for  conspiring  to- 
gether to  commit  larceny  from  the  persons  of  Her 
Majesty's  subjects. 

Another  count  in  the  indictment  charged  an 
attempt  to  commit  a  larceny. 
Moody  for  the  prosecution. 
It  was  proved  by  two  detective  oSBcers  that  a 
crowd  was  collected  in  the  streets ;  that  the  pri- 
soners, with  another  boy,  were  sitting  on  a  door- 
step; that  when  a  weU-dressed  man  or  woman 
went  to  look  into  the  crowd  one  of  the  prisoners 
nudged  the  others,  whereupon  two  of  tnem  rose 
and  followed  that  person.  In  the  case  of  a  man, 
they  were  seen  to  lift  his  coat-tail,  as  if  to  ascer- 
tain if  there  was  anything  in  his  pocket ;  but  they 
did  not  attempt  to  insert  a  hand  in  the  pocket. 
In  the  case  of  a  woman,  they  went  and  stood  by 
her  side;  the  hand  of  one  of  the  prisoners  was 
seen  to  be  against  her  gown,  but  it  was  not  seen 
as  attempted  to  be  thrust  into  her  pocket,  nor  was 
any  complaint  made  by  these  persons  of  any  such 
attempt. 

Mr.  Seijt.  Cox. — There  is  no  evidence  either 
of  a  conspiracy  or  of  an  attempt  to  steal.  To  con- 
stitute an  attempt,  some  act  must  be  done  towards 
the  complete  offence.  Feeling  a  coat-tail  to  ascer- 
tain if  tnere  is  anything  in  the  pocket  is  not  an 
attempt  to  do  the  act  of  picking  a  pocket,  for  it  may 
be  that  nothing  was  found  to  be  in  it,  and  therefore 
they  did  not  proceed  to  the  commission  of  the  act 
itself;  and  if  there  was  nothing  in  the  pocket,  even 
putting  the  hand  into  it  has  been  held  not  to  be 
an  attempt  to  steal.  But  here  there  is  not  any 
proof  that  the  pocket  either  of  the  man  or  woman 
contained  anything,  or  indeed  that  they  had  any 
pockets  at  all. 

Moody. — But  the  count  for  conspiracy  meets  this 
objection.  It  charges  them  with  conspiring 
together  to  commit  larceny,  which  is  an  indictable 
o&nce,  and  it  will  be  for  the  j^ury  to  say  if  being 
together  and  acting  together  m  the  manner  de- 
scribed is  not  evidence  that  they  had  concocted  a 
system  of  robbery. 

Mr.  Serjt.  Cox. — ^To  sustain  a  charge  of  con- 
spiraoy  there  must  be  evidence  of  concert  to  do  the 
illegal  act.  In  cases  of  treason,  where  the  law  of 
conspiracy  has  been  most  frequently  applied,  some 
evidence  has  usually  been  given  of  somiething  said 
or  done  by  the  defendants  previously  to  the  com- 
mission or  attempted  commission  of  the  act  for 
which  they  have  conspired,  from  which  the  con- 
spiracy may  be  inferred.  The  peculiarity  of  this 
caee  is  that  the  only  evidence  of  conspiracy  is  the 
act  itself,  and  the  manner  in  which  it  was  done. 
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But  then,  according  to  the  view  which  I  have  just 
taken  of  the  act  itself,  it  was  not  illegal,  because  it 
did  not  amount  to  an  attempt  to  pick  pockets.  It 
appears  to  me  to  be  impossible  to  say  that  the  doing 
of  an  act  not  illegal  is  evidence  of  a  conspiracy  to  do 
an  illegal  act,  there  being  no  other  evidence  of  the 
conspiracy  than  the  act  so  done.  I  cannot  allow 
the  case  to  go  to  the  jury.  The  point  is  a  very 
nice  one,  and,  I  think,  quite  new ;  but  I  am  so 
clearly  of  opinion  that,  whatever  may  be  the  sus- 
picions as  to  the  intentions  of  the  prisoners,  there 
18  no  sufficient  evidence  to  justify  tneir  conviction, 
that  I  cannot  reserve  it. 

Not  guiUy. 

COUBT  OF  BAVKBTTFTCT. 

Xeported  bgr  A.  A.  Dobia,  Ewj.,  BarrirtarHtt-Law. 

June  19  and  26. 
(Before  the  Chief  Judge). 
Ejc  parte  Buckbcrn  ;  re  Cueesebobouoh. 
Fraudtdeut  pre/erenee — Banhmptry  Act  1869,  ».  92. 
A  parcel  of  wool  consigned  to  a  firm  of  wool  etaplers 
for  tale,  on  a  del  credere  commiition,  woe  emd  by 
them  in  June,  and  tlut  proceed*  paid  to  the  eon- 
aignor  a  few  week*  after,  hut  very  ihortly  before 
the  hanhmptcy  of  tlu;  consignee* : 
Held,  that  ihis  payment  did  not  amount  to  a  fraudu- 
lent prefemice  within   the  meaning  of  the  92n<i 
section  oftlte  Bankruptcy  Act  1869. 
This  was  an  appeal  from  the  decision  of  the  judge 
of  the  Bradford  County  Court,  dismissing  with 
costs,  an  npplication  by  the  trustee  to  set  aside 
a  certain  payment  made  by  the  bankrupts  shortly 
before  their  bankruptcy,  upon  the  ground  of  its 
being  a  fraudulent  preference  within  the  meaning 
of  the  92nd  section  of  the  Bankruptcy  Act  1869. 

The  bankrupts  carried  on  business  at  Bradford, 
in  Yorkshire,  as  woolstaplers  under  the  style  or 
firm  of  Chceseborough  and  Co.  One  of  their 
customers,  Mr.  Thomas  P.  Hitchcock,  a  wool  mer- 
chant residing  in  Suffolk,  had  been  in  the  habit 
of  consigning  wool  to  the  bankrupts  to  be  disposed 
of  by  them  on  a  del  n-edere  commission  upon  the 
terms  detailed  in  a  letter  received  by  him  from  the 
bankrupts,  under  date  August  30, 1858,  which  was 
as  follows: — 

Deal  Sir,— We  have  some  time  ago  resumed  biuineu  as 
oommiaaion  aeents,  and,  from  onr  old  eatablished  oon- 
nection  with  the  bnyen  in  the  district  and  some  intimate 
knowledge  of  the  bade,  we  believe  no  house  ia  bettor 
able  to  aenre  their  friends  well  and  make  the  beat  prioca 
onrrent  for  your  olaas  of  wool. 

Onr  charge  wonld  be  7(.  6d.  per  pack  oommiaaion  ;  yonr 
remittance  wonld  be  cash  within  fonrteendaya  after  sale, 
leea  three  months  diaoonnt  for  cash. 

(Signed)  CRiisiBOBOtroH  and  Co. 

It  further  appeared  that,  at  the  request  of  the 
bankrupts,  T.  I*.  Hitchcock  forwarded  to  them  the 
prices  at  which  they  were  to  sell  the  wool  which 
was  consigned  to  them. 

Accordmg  to  these  instructions,  the  bankrupts 
in  June  1870  sold  a  large  parcel  of  wool  which  had 
been  consigned  to  them  some  time  previously  by 
Mr.  Hitchcock,  and  on  the  15th  August  following 
they  transmitted  the  amount  realised  by  the  sale, 
less  the  commission,  amounting  to  9122.  8s.  4d., 
to  Mr.  Hitchcock.  At  this  time  the  bankrupts' 
atSairs  were  greatly  involved,  their  liabilities, 
including  current  acceptances,  amounting  to 
about  52,2172.,  whilst  the  total  amount  of  their 
assets  did  not  exceed  74502. 


On  the  19th  Aug.  the  bankrupts,  having  sus- 
pended payment,  filed  their  petition  for  liquioatioa 
Dv  arrangement,  but,  being  unable  to  carry  it  into 
cnect,  they  were  adjudicated  bankrupts  on  the 
20th  Sept.,  and  at  the  first  meeting  Mr.  Blackburn, 
a  creditor,  was  appointed  trustee. 

The  application  to  the  County  Court  was  in 
respect  of  this  payment  to  Hitchcock. 

Mr.  Hitchcock  made  an  affidavit,  in  which  he 
stated  that  he  was  not  aware  that  the  cheque 
which  he  received  on  the  16th  Aug.  was  in  respect 
of  wool  sold  in  May  and  June  until  he  received  the 
account,  and  that  he  wrote  to  the  bankrupts  on 
the  18th  Aug.,  stating  that  he  should  know  better 
what  was  going  on  if  he  had  an  account,  or  advice 
when  the  sales  were  made,  and  desired  them  to 
rive  instructions  to  that  effect.    He  also  stated 
tnat  he  had  been  informed  since  the  bankruptcy 
that  the  bankrupts  had  received  bills  for  the  wool 
sold,  which  they  nad  discounted,  and  used  the  pro- 
ceeds in  their  business ;  that  such  dealings  were 
without   his    sanction    or    knowledge.      It   was 
admitted  that  the   payment  to    Mr.    Hitchcock 
was  perfectly  voluntary,  and  that  no  pressure  of 
any  kind  was  put  upon  the  bankmpts  as  an  in- 
ducement to  tnem  to  pay  the  money.     It  fiirther 
appeared  in  e\-idencc  that  according  to  tho  custom 
01  the  Bradford  wool  market  it  was  the  regular 
practice  for  the  woolstapler    immediately    upon 
selling  a  parcel  of  wool  to  remit  the  balance  of  the 
proceeds  to  the  principal,  having  first   deducted 
his  commission. 

The  judge  of  the  County  Court  refused  the 
application  upon  two  grounds,  first,  that  the  re- 
lation of  trustee  and  cestui  m^e  trust  existed 
between  the  bankrupts  and  Hitchcock ;  secondly, 
that,  although  when  the  payment  was  made  the 
bankrupts  were  in  fact  insolvent,  they  believed 
themselves  to  be  solvent  and  in  a  position  to 
carry  on  their  business  profitably.  Against  this 
decision  the  trustee  appealed. 

Be  Oex,  Q.  C,  and  Chriffith*,  appeared  in  support 
of  the  appeal.    The  parties  dealt  upon  the  footing 
of  periooical  payments,  and  Mr.  Hitchcock  trustra 
for  payment  to  the  general  solvency  of  the  firm  of 
Chceseborough  and  Co.,  and  did  not  look  to  be 
paid  out  of  the  proceeds  of  each  parcel  of  wod 
which  he  consigned  to  them.    He  was  not  there- 
fore in  the  position  of  a  ce«<ttt  que  trust ;  bat  even 
if  he  were,  it  would  give  him  no  right  to  payment 
inpreference  to  the  other  creditors  of  the  firm: 
{Wilson  V.  Balfour,  2  Camp.  679).    With  regard 
to  the  second  point  taken  by  the  judge  of  the 
County  Court,  the  Legislature  had  provided  that 
any_  payment  made  by  a  bankrupt  with  s  view  of 
giving  a  preference  to  a  creditor  within   three 
months  of  bankruptcy,   should  bo  void.     It  was 
doubtless  the  intention  of  the  Legislature  to  fix  a 
period,  within  which  any  payment  should  assume 
a  fraudulent  character,  and  by  this  means  to  do 
away  with  the  great  uncertainty,  which  had  con- 
stantly arisen  in  trving  to  ascertain  what  really 
amounted  to  a  fraudulent  preference.    They  cited : 
Bobaon's  Law  of  Bankraptov  (1870),  p.  118. 
Ea  parte  Whitt,  L.  Bep.  6  Ch.  App.  397  ; 
Nunes  v.  Carter,  L.  Bep.  1  P.  C.  341 ; 
Harmon  v.  Fisher,  Cowp.  117 ; 
Oibton  V.  BoutU,  3  Soott,  829. 

Little,  Q.  C.  and  Wlntlow,  for  the  xsspondentfv 
were  not  called  upon. 

The  Chief  Jodcb  was  of  opinion  that  the  deci- 
sion  of  the  judge  of  the  County  Cioiirt  was  per* 
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liKtly  right,  and  that  he  was  bonnd  to  afBrm  it. 
"Rie  present  Bankraptcy  Act  was  the  first  which  pre- 
scribed any  specific  time  within  which  a  payment 
nude  with  a  view  to  a  fraadulent  preference 
ihould  be  Toid.  Before  this  Act  came  into  opera- 
tion two  things  were  required  to  concur  in  order 
to  coDstitnte  a  payment  to  a  creditor  a  fraudulent 
preference.  First,  the  payment  must  have  been 
Tolontary  and  without  pressure  by  the  cre- 
ditor ;  and,  secondly,  the  debtor  most  have  con- 
templated bankmptcy.  If  a  man's  affairs  were 
in  sndi  a  condition  that  he  could  not  pay  his  debts, 
the  just  inference  was  that  he  contemplated  bank- 
mptry.  It  had,  however,  never  been  suggested 
tiiit  a  payment  made  in  the  ordinary  course  of 
tnde  was  open  to  objection  upon  the  ground  of  its 
Wig  voluntary,  although  it  had  not  in  terms 
bwa  demanded  by  the  creditor,  unless  the  creditor 
bid  st  the  time  noticeof  an  actof  bankruptcy  having 
been  committed  by  the  debtor.  In  order  to  arrive 
at  a  proper  conclusion  in  the  present  case,  it  would 
be  necessary  to  scrutinise  the  92nd  section  of  the 
Bankruptcy  Act  1869.  If  that  section  had  ended 
with  the  provision  for  avoiding  payments  made 
within  three  months  of  bankmptcy,  no  doubt  it 
would  have  put  an  end  to  all  disputes  as  to  what 
contemplation  of  bankruptcy  really  meant ;  but  a 
qualification,  which  was  the  very  life  of  the  enact- 
ment was  added,  that  the  payment  must  he  made 
"with  a  view  of  giving  such  creditor  a  preference 
<wer  the  other  creditors."  Therefore,  if  the  pay- 
ment made  by  the  debtor  could  be  referred  to  any 
other  motive  than  the  intention  of  giving  a  fhkudu- 
lent  preference  to  one  creditor  over  the  others,  the 
payment  should  be  upheld.  The  words  "  valuable 
consideration  "  introauced  at  the  end  of  the  section 
should  also  be  considered.  The  enactment 
wpeared  very  fitir  and  equitable  as  regarded 
the  commercial  world,  and  even  beyond  that 
pale.  If  every  creditor  ujwn  receiving  payment 
of  a  &ir  debt  were  bonnd  to  inquire  mto  the 
motives  of  his  debtor,  trade  and  business  would 
come  to  a  standstill.  There  could  be  no  reason 
for  inferring  that  tho  payment  to  Mr.  Hitchcock 
■as  with  the  intention  of  giving  him  a  preference 
over  the  other  creditors.  It  was  a  payment  made 
in  the  ordinary  coarse  of  business.  The  good  faith 
required  by  the  section  applied  to  the  payee. 
While  the  law  invalidated  capricious  preferential 
payments,  it  protected  bond  fide  payments  made 
wriy  in  the  course  of  trade,  when  the  payee  had 
no  notice  of  the  insolvency  of  the  debtors.  Mr. 
Hitchcock  was  clearly  a  payee  in  good  faith,  and  it 
had  not  been  proved  that  the  former  part  of  the 
lectioa  in  any  way  applied  to  the  present  case.  The 
meal  must  be  (usmissed  with  costs. 

SoUcitors  for  the  appellant,  Flower  and  Ntuseij, 
tgents  for  Wood  and  KiUick,  Bradford. 

SoUcitors  for  the  respondent.  Harper,  Broad,  and 
BtUfoek,  agents  for  Tyrer,  Smith,  and  Ketiion, 
LireqMoL 
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Lee  v.  The  Lancashire  and  Yorkshire  Bailwat 

COMPANT. 

Ratlxcay  accident — Injury  to  passenger — Compensa- 
tion paid — Beeeipt  in  fiUl  discharge — Actwnfor 
further  damages — Beeeipt  pleaded— Bili  torestrain 
plea — No  allegaiion  of  fraud  by  defenda/ntg — In- 
junction— Effect  of  a  receipt  at  law. 
The  legal  and  equitable  rights  of  apastenger  injured 
by  a  railway  accident   are  exactly  the  tame  as 
those  of  a  passenger  injured  by  amy  other  common 
carrier,  and  the  same  eonsideratums  and  rules 
apply  in  both  cases. 
Where  a  receipt  has  been  given  under  seal  it  dis- 
charges at  law  aU  cause  of  action,  and  earn  only  be 
set  aside  by  the  equitable  jurisdiction  of  courts  of 
law;  but  a  mere  receipt  in  writing  has  no  such 
effect,  it  amounts  simply  to  an  acknowledgment  of 
money  paid  ;  it  cannotoe  pleaded  in  anstoer  to  an 
action,  and  it  may  be  impeached  or  expkamed  by 
parol  evidence. 
In  Sept.  1865,  the  plaintiff,  a  civil  engineer,  sustained 
considerable  injury  by  a  collision  on  the  defen- 
dants' railway,  bu  which  he  teas  a  passenger.    He 
was  attendedoy  his  own  medical  wan,  liy  the  otie 
on  the  company's  staff,  and  by  a  third,  who  was 
totally  independent.    After  consultation  with  them 
lie  -made  a  demand  of  6501.  as  compensation,  but 
after  discussion  with  the  company*  manager  he 
consented  to  accept  4001.,  and  gave  a  receipt  which 
in  terms  was  a  complete  discharge  for  aU  loss  sus- 
tained and  expenses.    He  alleged,  however,  that 
he  gave  the  receipt  upon  the  express  assurance  of 
the  manager  that  it  should  not  exclude  him  from 
further  compensation  if  his  injuries  proved  to  be 
more  serious  than  it  was  then  anticipated  they 
were.    After  some  m<mtht  the  plaintiff  got  much 
worse ;  his  spine  was  found  to  h<we  sustained  a 
severe  shock,  and  he  was  disabled  from  the  prac- 
tice of  his  profession.     Further   compensation 
hamng  been  refused  by  the  company,  the  plaintiff 
commenced  an  action  to  recover  30001.,  and  to  this 
action  the  company  pleaded  the  receipt.      Upon 
this   the  biU  mas  filed,  not  alleging  fraud,  but 
relyuig  upon  the  circumstances  under  which  the 
recent   was  alleged   to   have    been   given,    and 
prayvng  cm  injunction  to  restrain  the  defendants 
from  so  pleading : 
Meld  {reversing  the  decree  ofMalins,  V.O.),  that  tlie 
bill  must  be  dismissed,  for  that  the  question  of  the 
intention  cmd  understanding  when  the  receipt  was 
given  could  be  tried  at  law,  and  the  plaintiff  did 
not  require  the  aid  of  this  court  to  prevent  his 
being  bound  by  it. 
This  was  an  appeal  by  the  defendants  against  a 
decree  of  Malins,  Y.C.,  granting  an  injunction  to 
restrain  the  appellants    from  setting  up,    in  an 
action  at  law  brought  against  them  by  tne  plain- 
tiff, the  payment  made  to  him  of  a  sum  of  4002.,  or 
his  receipt  or  acknowledgment  for  that  sum  as  a 
satisfaction  or  discharge  in  full  of  the  damages 
claimed  in  the  action,  and  from  pleading  in  the 
action  to  that  effect.    The  plaintiff,  a  gentleman 
now  residing  at  Macclesfield,  was  a  ciyl  «nB;ineer . 
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and  railway  contractor  of  considerable  experience, 
and  on  the  2otb  Sept.  1865,  when  a  passenger  on 
the  defendants'  railway,  the  train  came  into  col- 
lision at  Miles  Platting,  near  to  Manchester,  with 
another  train,  by  which  the  plaintiff  was  seriously 
injured  and  stunned.  A  medical  man,  Mr.  Clayton, 
practising  hard  by,  who  was  not  in  any  connection 
with  the  company,  was  sent  for,  though  it  was  not 
shown  by  whom,  and  as  soon  as  the  plaintiff  had 
sufficiently  recovered,  Mr.  Clayton  had  him  re- 
moved to  an  hotel  in  the  neighbourhood.  There 
2ir.  Clayton  attended  him  for  several  days,  in  the 
course  of  which  a  Dr.  Midwood — who  was  one  of 
the  regular  staff  of  the  company,  was  instructed 
to  see  the  patient — did  bo,  and  consulted  with 
Mr.  Clayton  in  his  case.  Mr.  Lee  also  desired  that 
Mr.  Sandford,  the  medical  man  who  attended  his 
family,  but  who,  up  to  that  time,  had  never 
attended  him,  should  also  be  called  in,  and  he 
came  and  gave  his  assistance  in  the  treatment  of 
the  plaintiff.  The  plaintiff  often  inquired  of  these 
gentlemen  what  were  his  prospects  of  complete 
recovery,  and  when  he  should  be  in  a  condition  to 
return  home ;  and  when  he  had  so  far  advanced  as 
to  render  it  probable  he  might  soon  do  so,  he, 
having  taken  the  opinion  of  his  medical  man,  did, 
on  the  11th  Oct.,  before  leaving  the  hotel,  send  in 
to  the  company  a  claim  for  compensation,  which, 
in  their  Lordships'  opinion,  was  skilfully  and 
deliberately  prepared,  by  whidi  he  demanded  650/. 

On  receipt  of  this  claim,  the  directors  held  a 
meeting  (loth  Oct.),  at  which  they  called  in  a 
medical  man,  who  made  a  report  to  them,  which, 
if  it  wiis  in  Mrriting,  was  not  produced  in  these 
proceedings ;  and  soon  after  the  company  sent 
their  traffic  manager,  Mr.  Blackmore,  and  their 
'doctor  to  the  plaintiff,  and  after  some  discussion 
between  them  it  resulted  in  fixing  the  compensa- 
tinn  at  4rX)f.,  with  a  further  50Z.  for  the  medical 
bills.  On  the  18th  Oct.  Blackmore  again  called  on 
the  plaintiff,  bringing  with  him  a  receipt  for  400i. 
for  the  plaintiff's  signature ;  and  it  was  in  these 
words :  "  Received  from  the  Lancashire  and  York- 
shire Bailway  Company  the  sum  of  400!.  in  dis- 
•  charge  of  my  claim  in  full  upon  that  company,  for 
«11  loss  sustained  and  expenses  incurred  by  the 
late  accident  at  Miles  Platting,  Sept.  25th  1865, 
'  including  all  expenses  attending  the  same." 

This  receipt  the  plaintiff,  after  some  conversa- 
tion, signed,  but  he  alleged  in  his  bill  that  he  did 
•so  upon  the  express  condition,  assented  to  by 
Blackmore,  that  he  should  not  thereby  preclude 
himself  from  further  compeiuation  if  his  injuries 
-should  prove  to  be  of  a  more  serious  character 
than  they  then  were  believed  to  be. 

The  400?.  was  paid  to  the  plaintiff,  who  for  some 
time  made  progress  towards  complete  recovery ;  but 
in  July  1866  he  became  most  materially  worse.  He 
lost  for  a  while  the  power  of  speech  and  hearing,  and, 
.though  he  recovered  these  faculties,  he  was,  Dy  an 
ininrr  to  the  spinal  cord  of  a  permanent  character, 
wholly  incapacitated  from  practising  his  profes- 
sion. In  Sept.  1866  he  demanded  of  the  company 
further  compensation,  and  on  this  being  refused 
lie  commenced  the  action,  which  was  to  recover 
SOOOi.,  to  which  the  defendants  pleaded  the  plea 
referred  to,  which  was  to  the  effect  already  men- 
tioned. The  plaintiff,  having  been  advised  that 
this  plea,  and  the  receipt  were,  at  law,  a  complete 
answer  to  his  action,  then  instituted  this  suit, 
'praying  for  an  injunction,  which  at  the  hearing  of 
the  cause  was  awarded  by  the  learned  Vice-Chan- 


cellor,  who  thought  that  the  plaintiff  was  not, 
when  he  gave  the  receipt,  compet-ont  to  treat  for 
himself,  or  that  if  he  was  ho  ought  to  have  had 
other  than  mere  medical  ossistaiice.  And  his 
Honour  ordered  that  the  costs  of  the  suit  should 
be  paid  by  the  defendants,  who  now  appealed  from 
that  decree. 

Coir,  Q.  C,  and  Inee,  supported  the  appeal,  dis- 
tinguishing the  case  from  oteirart  v.  Great  Wtstem 
Hallway  Company  (2  De  G.,  J.  &  Sm.  319;  13  L.  T. 
Bep.  N.  S.  79.  At  the  trial  the  plaintiff  coold 
displace  or  explain  the  receipt  by  parol  evidence, 
the  credibility  of  irhich  was  a  proper  consideration 
for  a  jury,  and  indeed  there  would  be  no  such 
jurisdiction  here,  as  the  Vice-Chancellor  had  exer- 
cised unless  there  was  fraud  on  the  part  of  the 
company  or  its  agents,  no  allegation  of  which  was 
contained  in  the  bill. 

Glcitte,  Q.C.,  and  Mefliold,  supported  the  decree, 
relying  upon  the  authority  cited  above. — It  was 
clear  that  the  plaintiff  signed  it  only  in  the  par- 
ticular event,  and  so  for  as  he  was  then  informed, 
and  yet  the  receipt  would,  as  they  intended,  at  law 
bo  fatal  to  his  case.  It  was  the  duty  of  a  court 
of  equity  to  relieve  him  under  these  circum- 
stances.   They  also  referred  to 

Traill  v.  Baring,  33  L.  J.  S21,  Ch. ;   10  L.  T.  Sep. 
N.  S.  215 ; 

Gordon  t.  Gordon,  3  Swanst.  400  : 

The  Eatttm  Counties  Bailuay  Company  r.  Brown, 
6  Ezoh.  314. 

Lord  Justice  Jaxes  said : — We  need  not  trouble 
you  to  reply,  Mr.  Ince.  In  this  case  the  plaintiff 
was  a  passenger  in  a  carriage  which  belonged  to  a 
public  carrier.  The  public  carrier's  servant  is 
supposed  to  have  been  guilty,  or  is  alleged  to  have 
been  guilty  of  some  negligence,  the  result  of 
which  was  that  the  plaintiff  suffered  an  injury. 
The  plaintiff  sent  in  to  the  carrier  a  demand  for 
compensation  amounting  to  650Z.  in  round  numljers. 
The  carrier  says,  that  by  his  servant  he  made  an 
arrangement  with  the  plaintiff  by  which  he  re- 
duced his  claim  from  6501.  to  400(.,  and  the  pay- 
ment of  the  doctora,  and  that  that  was  on  accord 
made,  and  the  sum  was  accepted  on  that  itccord  in 
satisfaction  of  the  cause  of  action.  Afterwards  the 
plaintiff  is  advised.and  is  minded  to  bring  an  action 
against  the  carrier,  and  the  carrier  pleads  that  there 
was  an  agreement  that  there  was  an  accord,  and  that 
there wasa  satisfaction.  That  being  so,tbcplaintiff 
files  his  bill  to  be  relieved  from  the  alleged  accord 
and  satisfaction,  and  to  restrain  the  can'ior  from 
setting  up  that  defence  to  the  action  at  l:vw,  he 
being  minded  and  desirous  to  have  all  the  rest  of 
the  case  tried  by  a  jury. 

Now  in  considering  this  case  I  have  used  the 
word  "  public  carrier  instead  of  using  the  term 
the  Lancashire  and  Yorkshire  Bailway  Company, 
because  I  think  it  is  important  to  observe  that 
between  a  passenger  by  a  railway  company  who 
has  suffered  an  injury  fiim  collision,  and  a  railway 
company,  the  legal  and  equitable  rights  of  the 
parties  are  to  be  determined  in  exactly  the  some 
way,  and  upon  exactly  the  some  principles,  as  if  it 
had  been  the  case  of  a  common  carrier  and  a  pas- 
senger by  the  carrier's  carriage,  or  if  it  had  been  a 
case  in  which  a  sentlemaa  walking  along  the 
streets  of  London  hod  been  run  over  by  the  car- 
riage of  a  Lord  Ju.stice  or  a  Vice-Chancellor  through 
the  negligence  of  his  coachman.  The  same  rules 
of  law  and  the  some  principles  of  equity  are  to  be 
applied.    I  say  this  because  it  appears  to  mc  that 
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in  some  of  the  observations  of  the  Vice-Chanccllor 
he  appears  to  have  thought  there  was  soine 
pecnnnr  moral  obligation  imposed  upon  a  company 
to  be  delicate,  or  whatever  it  may  be  callod  in  their 
dealings  with  a  person  havin?  a  claim  upon  them, 
to  which  I  am  unable  to  accede. 

The  plaintiff,  however,  says  that  there  are  circnm- 
stMices  in  this  case  which  entitle  him  to  be  relieved 
from  the  plea  of  accord  and  satisfaction  which  has 
been  set  up  by  the  defendants  in  the  action  at  law. 
T1>e  case  appears  to  have  been  considered  in  the 
oourt  below,  and  has  been  pressed  upon  us  very 
mnch  as  if  it  were  a  case  like  the  case  of  Stewart 
r.  Thi'  Great  Wettem  Railway  Gonvpany  (mtp.),  in 
which  there  being  a  poor  man  lying  su&ringfrom 
«B  accident,  persons  oflBciously  on  behalf  of  the  rail- 
wtj  company  went  to  him,  and  got  him  to  accept 
ktmall  and  almost  nominal  sum,  by  means  of  false 
Rfresentations  as  to  the  communications  which 
iad  been  made  as  to  his  state,  a  cose  of  a  directly 
fnndulent  practice  upon  the  man,  and  a  directly 
ftindulent  and  false  stat«ment  mads  to  the  man 
to  indace  him  to  enter  into  the  arrangement  which 
WIS  then  made.  Under  those  circumstances,  it 
({ipears  to  me  it  was  a  matter  of  course  that  this 
oooTt  should  not  relinquish  its  jurisdiction  to  deal 
with  a  case  of  fraad  of  that  kind,  and  to  say  that  the 
company  was  not  entitled  to  use  at  all,  for  any 
purpose,  or  under  any  circumstances,  the  agree- 
ment which  had  been  obtained  in  that  way. 

Bot  the  case  here  appears  to  me  to  be  a  case 
totally  different  in  its  circumstances.  The  plain- 
tiff was  a  gentleman  of  education,  a  gentleman  of 
drill,  describing  himself  as  a  civil  engineer,  as 
harving  been  a  person  who  had  invented  several 
patents,  and  as  having  been  engaged  for  many 
jwrs  as  a  civil  engineer  under  a  groat  railway  con- 
tractor in  Ireland,  a  man,  therefore,  fully  capable, 
unless  weakened  by  illness  or  accident,  of  taking 
are  of  himself  and  understanding  what  was  done. 
[His  Lordship  then  considered  the  facts  of  the 
ease  and  proceeded :] 

Now  it  is  said  by  the  Yice-Chanoellor  that  there 
was  something  very  wrong  on  the  part  of  the  com- 
pany, that  they  were  snatching  at  a  compromise 
with  this  gentleman,  knowing  something  which 
they  ought  to  have  communicated  to  him,  or  mis- 
repreaenting  something  either  by  themselves  or  by 
thor  officials.  I  am  bound  to  say  that  I  have  not 
been  able  to  find  trace  of  any  evidence  whatever 
to  show  to  my  mind  that  the  directors  of 
thb  company,  or  their  officials,  did  anything 
other  than  what  honest  and  hononrable  men 
would  do  in  a  transaction  or  matter  of  business 
of  this  kind.  They  received  the  clainj,  and  there- 
fore the  report ;  they  sent  their  officer  to  a  man 
who  was  perfectly  capable  of  acting  for  himself 
and  estimating  his  own  case.  In  tmtfa,  it  appears 
to  me  that  the  Vice-Chancellor  has  overlooked 
that  this  bill  does  sot  allege  that  there  was  any 
fcaod  whatever  practised  by  the  company,  or  the 
•loctOTs  of  the  company,  in  respect  of  what  took 
place  before  the  ngroement  was  made.  The  bill 
Bowhere  charges  Slat  the  doctora  ever  made  a 
ffiae  rqiresentation  tn*' a' faithless  suggestion,  or 
were  guilty  of  any  eoneeahnent  with  respect  to  the 
patient ;  and  the  doctors-  themselves,  one  and  all, 
twtai  that  ther  throughout  gave  him.  the  best 
•drice  and  the  best  opinton  they  could  to  the  best 
of  their  judgment!. 

But  it  is  said  that  there  wore  some  letters  which 
P«»ed  between  the  doctors- just  at  the  time  when 


this  agreement  was  on  the  point  of  being  mnilc. 
from  which  it  appears  that  some  suspicion  arisen 
that  the  doctors  were,  in  some  way  or  other,  col- 
luding with  the  railway  company  for  the  purpo.sc 
of  deceiving  the  plaintiff  into  an  agreement  which 
he  would  not  have  made  if  the  whole  thing  had 
been  told  him.  That  is  a  charge  which,  if  it  wcve- 
to  be  relied  on,  ought  to  be  made  in  so  many  word.s, 
that  the  doctors  had  made  some  false  statement,, 
or  had  falsely  and  improperly  withheld  some  know- 
ledge from  the  plaintiff,  for  the  purpose  of  in- 
ducing him  to  accept  less  than  he  would  otherwise  ■ 
have  done.  No  such  charge  is  made  in  the  bill, 
and,  in  truth,  the  letters  themselves,  when  they 
come  to  be  considered,  as  it  seems  to  me  they 
ought  to  be  considered,  with  an  eye  unjaundiccd 
by  any  supposition  of  improper  conduct,  are  pre- 
cisely the  letters  which  would  be  written  with 
perfect  honesty  between  those  medical  men.  In 
truth,  when  we  come  to  consider  what  the  ease- 
made  by  the  bill  is,  there  is  no  case  made  by  the 
bill  that  this  gentleman  was  induced  by  any 
fraudulent  practice  by  the  company  or  the  com- 
pany's agent  to  enter  mto  the  accord  and  satisfac-  - 
tion  they  have  set  up ;  but  his  case  is — "  I  never  • 
entered  into  such  on  agreement  as  that ;  my  case 
is  that  I  entered  into  one  of  the  most  advantageous 
agreements  for  myself  that  it  was  possible  for  a  . 
man  to  enter  into.  They  offered  me  4002.,  and  I 
said  then  (and  the  bill  states  positively  that  this 
was  an  agreement  come  to  between  the  company 
and  Mr.  Lee),  that  the  400i.  was  only  to.  be 
received  in  respect  of  the  injuries  then  known, , 
aud  that  I  was  to  have  a  further  right 
againt  the  company  if  it  turned  out  I  was 
more  seriously  injured."  What  is  alleged  by 
the  bill  is,  "The  plaintiff  thereupon  agreed 
with  the  defendant  Henry  Blackmore,  as  the- 
^ent  of  the  defendants,  the  said  railway  com- 
pany, to  sign  the  said  receipt  on  the  express  condi- 
tion that  he  should  not  thereby  exclude  himself 
from  further  compensation  if  his  injuries  eventu- 
ally turned  out  to  be  more  serious  than  was  then 
anticipated."  That  was  an  actual  agreement  that 
he  should  not  directly  exclude  himself  from  any 
further  compensation,  and  therefore  any  notion 
of  any  misconduct  on  the  part  of  the  doctors,  or  on 
the  part  of  the  railway  company  through  the 
doctors,  towards  this  gentleman  is  entirely  out  of 
the  question,  as  it  seems  to  me.  The  case  resolves 
itself  into  this,  which  is  the  only  equity  I  can  see, 
it  is  said  "  vour  agent  agreed  with  me  that  I  should 
not  be  axcluded  from  further  compensation."  It 
is  quite  clear  the  company  could  not  be  lx>und  by 
any  such  agreement  as  that,  for  Mr.  Blackmore 
was  not  the  agent  of  the  company  to  do  anything 
else  than  to  take  the  receipt  in  full  for  the  defen- 
dants for  the  sum  of  money  which  he  was  carrying: 
in  his  hand  to  the  plaintiff. 

Of  course  it  might  be  open  to  the  plaintifTto  say 
that  "  on  the  faith  of  the  conversation  which  took 
place  between  me  and  vour  agent,  I  gave  him  tbc- 
receipt,  on  the  footing  that  I  was  not  to  be  excluded 
from  further  compensation ;  and  if  that  receipt 
does  exclude  me  from  further  compensation,  then  I 
have  a  right  to  have  it  set  aside.  I  gave  the 
receipt  for  the  400J.  under  a  mistake  which  was 
produced  on  my  mind  by  the  rejjresentations  of 
your  servant)  who  completed  the  transaction  with 
me."  If  tha^  were  so,  it  might  be  a  very  good 
equity,  but  it  is  an  equity  which  the  plaintiff  was 
not  disposed  to  rely  on  nere,  because  I  am  satis- 
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fied  that  if  any  relief  whaterer  conld  be  given  in 
the  Court  of  Equity,  it  could  only  be  on  the  terms 
of  the  plaintiff  giving  back  the  400{.,  and  being  put 
exactly  in  the  same  position  as  he  Traa  in  when  the 
transaction  was  completed. 

Is  there  any  necessity  or  any  adyantage  in 
coming  into  equity  to  get  rid  of  that  receipt  P  If 
that  receipt  was  given,  there  being  no  accord  and 
no  satisfaction,  it  appears  to  me  the  whole  of  the 
case  could  be  sufficiently  dealt  with  by  a  jury,  and 
far  more  properly  and  far  more  satisfactorily  dis- 
posed of  by  a  jury  upon  an  examination  of  the  wit- 
nesses, than  It  could  be  in  this  court.  And  I  am 
bound  to  say  this,  upon  the  evidence  which  has 
been  produced  befoi-e  me — that  is  to  say  the 
evidence  of  the  gentleman  Mr.  Lee,  who,  from 
circtimstances,  has  not  been  cross-examined,  and 
the  evidence  of  his  wife  who  listened  at  the 
door,  and  the  evidence  of  his  daughter,  who 
stood  in  the  doorway  to  listen  to  the  conversa- 
tion which  took  place  between  Mr.  Blackmore  and 
the  plaintiff — that  if  I  had  to  decide  the  case  as  a 
jury  deciding  a  question  of  fact,  the  evidence  does 
not  sufficiently  satisfy  me  that  the  plaintiff's  miud 
did  not  go  with  that  document,  meaning  it  to  be 
what  it  purports  to  be — a  satisfaction  in  full  of  his 
claim  upon  the  company  for  all  loss  sustained  and 
expenses  incurred  oy  the  accident,  including  all 
expenses  attending  the  same.  That  is  a  matter 
which  I  wish  to  leave  open  for  the  jury,  if  it  is  to 
go  before  a  jury.  I  should  have  given  no  relief 
except  on  the  terms  of  the  gentleman  paying  back 
the  400{.  as  a  condition  preceident.  It  has  not  been 
made  out  at  all  to  my  mind  that  there  was  any 
fraud  by  the  company  or  by  the  doctor  of  the  com- 
pany, or  any  fraud  as  to  the  document  and  the 
mterview  between  Mr.  Blackmore  and  the  plaintiff 
on  the  18th  Oct.  1865  ;  and,  therefore,  the  case 
which  the  plaintiff  brought  forward  has,  to  my 
mind,  whoUy  failed.  I  am  of  opinion  the  decree 
of  the  Vice-Chancellor  ought  to  be  reversed,  and 
that  the  plaintiff's  bill  ought  to  be  dismissed  with 
costs. 

Lord  Justice  Meixish  said : — I  am  of  the  same 
opinion.  This  appears  to  me  to  be  a  most  un- 
fortunate and  a  most  unnecessary  litigation.  The 
original  cause  of  dispute  was  that  the  plaintiff,  no 
doubt  through  the  negligence  of  the  defendants, 
unfortunately  met  with  a  railway  accident.  That, 
of  course,  is  a  cause  of  action,  and  numbers  of 
such  actions  are  tried — one  may  say  almost  every 
day — in  the  courts  of  law,  and  it  is  a  cause  of 
action  which  ought  to  be  left  as  far  as  possible 
to  courts  of  law.  But  here  the  plaintiff  alleges 
that  before  he  can  properly  try  nis  case  in  the 
court  of  law,  the  plea  which  has  been  set  up  ought 
to  be  set  aside,  that  plea  being  in  form  a  common 
pica  of  payment  and  receipt  of  a  sum  of  money 
m  satisfaction  of  the  plaintiff's  olaim.  He  alleges, 
as  I  understand  his  bill,  that  that  plea  is  an 
answer  to  his  case  at  law,  for  the  29th  para- 
graph of  the  bill  states,  "The  pliuntiff  has 
not  yet  replied  to  the  plea,  because  be  is  ad- 
vised that  such  plea  is  a  full  and  complete 
answer  at  law  to  tne  plaintiff's  cause  of  action." 
I  am  of  opinion  that  if  he  received  such  advice 
it  was  wrong  advice,  and  that  if  the  circumstances 
stated  in  his  bill  are  correct  he  had  a  full  and 
complete  answer  at  law  to  this  plea,  and  it 
appears  to  me  that  the  supposition  that  it  is 
necessary  to  come  into  a  court  of  equity  for 
the  purpose  of  setting  aside  the  plea  is  founded 


on  a  total   mistake    as    to  what  is   the  effect 
at  law  of  signing  a  receipt.    I  had  some  litUe 
doubt,  in  the  course  of  the  argument,  whether  it 
might  not  be  said  that  this  document  amounted  to 
an  agreement,  in  which  case,  no  doubt,  the  rule  of 
law  would  apply  that,  if  the  parties  had  reduced 
their  agreement  into  writing,  they  could  not  vaiy 
the  terms  of  that  agreement  by  parol  evidence; 
but  on  looking  at  the  document  I  am  convinced  it  is 
simply  a  receipt.    It  simply  states  the  fact.    It  does 
not  state  an  agreement  or  purport  to  bind  either 
of  the  parties  to  any  terms  whatever.    It  simplv 
acknowledges  that  a  sum  of  money  was  receive^ 
and  then  states  introspect  of  what  it  was  received, 
viz.,  in  satisfaction  of  the  damiuzcs  the  plaintiff  had 
sustained  in  this  collision.    Then  what  he  says 
is  this:  "True  it  is  I  signed  that  receipt,  but  I 
asked  the  agent  of  the  company  in  plain  terms, 
before  I  signed  it,  '  Will  this  receipt  prevent  my 
recovering  further  damages  if  the  doctor's  opinion 
turns  out   to  be  wrong,  and  I  don't  get  well?' 
The  coinpany's  agent  told  me  it  would  not,  and  I 
signed  the  receipt  on  the  faith  of  that  statement." 
I  am  very  clearly  of  opinion  that,  if  that  is  a  true 
statement,  and  if  the  jury  believe  it,  he  would  have 
a  perfect  answer  to  this  plea ;  not  necessarily  on  any 
replication  of  fraud,  but  on  any  replication  traver* 
sing  the  plea  denying  that  he  had  received  the 
money  which  was  paid  him  in  satisfaction  and 
discharge.    Where  a  receipt  has  been  given  under 
seal,  it  discharges  the  cause  of  action  altogether, 
and  it  can  only  be  set  aside  in  a  court  of  law  on 
what  is  called  the  equitable  jurisdiction  of  courts 
of  law,  which  in  certain  circumstances  they  can 
exercise.      Bat  a  receipt  not  under  seal  has  no 
such  effect  at  all;  it  amounts  simply  to  an  ac- 
knowledgment.   It  has  the  same  effect  at  law  as 
if  a  man  had  written  a   letter   saying  he    had 
received  a  sum  of  money  in  satisfaction,  or  as  if  in 
course  of  conversation  ne  had  mentioned  that  he 
had  received  it  in  satisfaction.      I  cannot  help 
calling  particular  attention  to  this,  because  it  is  ft 
lamentable  thing  when  a  man  has  a  claim  of  this 
kind,  which  he  might  have  tried  in  1866,  that  it 
should  remain  unsettled  for  so  long  a  period.    I 
think  it  was  in  June  1866  that  he  found  out  he  had 
received  this  greater  damage,  and   because  the 
company  put  a  plea  of  payment  on  the  record  he 
files  his  bill  in  1867,  and  thus  four  years  are  lost 
in  a  perfectly  useless  and  unnecessary  litigation, 
when  the  wnole  matter  in  dispute  might  have 
been  tried  at  once  during  the  year  1866,  and  the 
verdict  of  the  jury  probably  given  upon  it. 

Now  I  will  shortly  refer  to  the  cases  which  show 
beyond  all  question  that  a  receipt  is  not  binding 
or  conclusive  as  is  supposed.  I  will  first  refer  to 
the  case  of  Skaife  v.  Jackson,  3  Bam.  &  Cress.  421. 
There  the  note  is,  "  In  assumptit  by  two  oo-trus- 
tees  for  money  had  and  received  to  their  use,  the 
defendant  produced  a  receipt  for  the  money  given 
by  one  of  the  plaintiffs :  Held,  that  this  was  not 
conclusive,  ana  that  evidence  was  properly  ad- 
mitted to  show  that  the  giving  of  the  receipt  was 
a  fraudulent  transaction,  and  utat  the  money  had 
not  been  paid.  Abbott,  G.  J.  says :  "  I  am  of 
opinion  that  we  ought  not  to  grant  a  rule  in  this 
case.  Thereoeipt  wasnotadiscnargeof  theaction, 
nor  was  it  pleadable  in  bar,  but  a  release  is ;  and 
although  fraudulent  a  court  ot  law  can  only  avaid 
it  by  eqnitoble  interference.  A  receipt  is  Twgr 
different,  and  is  nothing  more  than  a  prima  /mm 
acknowledgment  that  the  money  has  been  paid." 
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That  wu  followed  by  another  case  of  Graves  v. 
Key,  3  Barn.  &  Adol.  313.    That  was  an  action  on 
a  (nil  of  exchange,  on  which  Uiere  was  endorsed 
a  receipt  that  the  fiill  amoont  of  the  bill  had  been 
paid.    Li  point  of  &ct  the  money  had  not  been 
paid  by  the  acceptor  or  by  the  duuwer,  but  had 
been  paid  by  a  person  who  had  simply  purchased 
the  bill,  and  the  question  was  whether  the  re- 
ceipt on  the   back  of  the  bill  was    conclusive 
that  the  money  had  been  paid  so  as  to  discharge 
the  bill.    Lord  Tenterden  says :    "  We  all  think 
n]xin  fill]  consideration  that  the  action  is  main- 
tainable.   It  is  not  necessary  fcp"  ns  to  say  what 
the  effect  of  these  endorsed  memoranda  of  receipts 
mi^ht  be,  supposing  it  were  incompetent  for  the 
plaintiff  to  contradict  or  explain  them  by  parol 
evidence,  because  it  seems  to  us  that  the  plaintiff 
ma?  by  law  give  such  contradiction  or  explanation ; 
and  that  in  this  case  the  parol  evidence  does  satis- 
&ctorily  explain  the  last  memoranda  made  on  each 
security,  and  shows  distinctly  that  the  balance 
mt  not  paid  by  either  Almon  or  the  defendants. 
A  receipt  is  an  admission  only ;  and  the  general 
rale  is  that  an  admission,  though  evidence  against 
the  person  who  made  it  and  those  claiming  under 
him,  is  not  csonclasiye  evidence  except  as  to  the 
person  who  may  have  been  induced  by  it  to  alter 
nia  condition.    A  receipt  may,  therefore,  be  contra- 
dicted or  expkuned."     Then  there  is  another  case 
which  I  will  shortly  refer  to,  in  the  Court  of  Ex- 
chequer, of  Bowe«  V.  Fost«r  (2  H.  &  N.  779),  and 
the  note  is  this  : — "  The  plaintiff  being  in  difficul- 
ties, and  fearing  that  some  of  his  creditors  would 
issne  execution  against  his  goods,  agreed  with  the 
defendant,  who  was  also  a  creditor,  that  there 
ahonld  be  a  pretended  sale  of  them  to  him.     For 
this  purpose  on  invoice  was  made  out  and  a  receipt 
given  to  the  defendant  for  a  sum  therein  stated  to  be 
the  purchase  money,  and  possession  of  the  goods  was 
dehvered  to  the  d^endant.    Afterwards  the  defen- 
dant sold  the  goods  as  his  own,  whereupon  the  plain- 
tiff brought  trover.     Held,  that  no  property  in  the 
goods  passed  to  the  defendant,  and  that  the  plain- 
tiff was  not  precluded  from  showing  that  no  payment 
was  in  fiact  made,  and  that  the  transaction  was  not 
a  real  but  a  pretended  sale."    In  the  coarse  of  that 
case  Martin,  B.,  says  :  In  "  Alnery.  Oeorge  (1  Camp. 
•392),  Lord  Ellenboron^h  said  that  a  receipt  in  iiul 
was  an  estoppel,  and  if  that  be  so  there  would  be 
on  estoppel   nere.     But  I  apprehend  that  case  is 
not  law.    The  distinction  between  a  receipt  and  a 
release  has  been  long  established.    The  fiict  of  a 
"deaae  must  be  pleaded  and  put  on  the  record;  a 
receipt  cannot  be  pleaded  in  answer  to  the  action ; 
it  is  only  evidence  on  a  plea  of  pajrment ;  and, 
•here  a  defendant  is  obliged  to  prove  payment,  a 
document  not  under  seal  is  no  bar  as  against  the 
bet  that  no  payment  has  been  made ;  for  how  can 
*  jmy  find  that  payment  was  made  when  it  is 
prared  that  ncme  was  ever  made  f"    And  if  it  is 
not  eondosive  as  to  the  money  haying  been  paid, 
neither  is  it  conclusive  as  to  the  action  in  respect 
of  iriiich  it  is  stated  in  the  receipt  that  it  was 
paid. 

Now  there  have  been  a  considerable  number  of 
(MM  raising  this  very  point  in  courts  of  law, 
ahuMteoaKs^as  it  has  b^n  argued  here ;  though, 
M  ftr  as  I  can  find,  I  believe  they  have  not  gone 
'  the  eoorts  «»  hone,  and  yon  can  only  find 
Ife  NU  Prhu.  Bat  a  good  many  years  ago, 
X  WW  on  the  Northern  Circuit,  I  was  in 
«f  iiWM  actions  myself.     It  was,  unfor- 


tunately, at  onetime  a  common  practice  with  some 
railway  companies  to  have  a  medical  man  who  was 
their  agent  and  servant,  and  whenever  an  accident 
took  place  he  used  to  go  and  give  advice  and  assist- 
ance to  the  unfortunate  nersons  injured,  carrying 
receipts  in  his  pocket,  ana  he  would  pull  out  a  51. 
note,  and  induce  the  people  to  sign  the  receipt.  I 
can  say  irom  my  own  experience  that  in  every 
case  of  that  kind  tried  on  the  Northern  Circuit  the 
jury  found  a  verdict  against  the  company,  and 
there  was  never  any  difficulty  about  it.  The 
question  was,  BLas  the  man  bond  fide,  and  fairly 
knowing  what  he  was  about,  received  this,  or  was 
it  a  sham  P  I  can  remember  one  case  where  I  waB 
counsel  for  the  North-Eastem  Bailway  Company. 
I  think  it  was  tried  before  HiU,  J.  (as  good 
and  accurate  a  judge  as  there  has  been  in  m 
time),  and  in  that  case  there  was  this  distinction, 
that  the  family  medical  man  of  the  person  who 
met  with  the  accident  was  present,  and  had  con- 
sulted with  the  medical  man  of  the  railway  com- 
pany as  to  the  sum  which  was  to  be  paid,  and  was 
present  when  the  receipt  was  signed;  and  upon 
that  Hill,  J.  recommended  the  jury  that  that  was  a 
bond  fide  transaction,  and  they  found  for  the 
defendants. 

Now  I  have  foimd  two  Nisi  Frius  cases  which 
are  reported  on  this  subject.  One  is  a  case  which 
is  very  shortly  reported  of  Mobeiis  v.  Tlie  Eagiem 
Counties  Railway  Gompa/ny  (1  Fos.  &  Fin.  460). 
In  that  action  there  was  a  plea  that  the  plaintiff 
had  received  21.  in  accord  and  satisfaction.  There 
it  appeared  that  the  plaintiff  was  a  shipbroker,  and 
he  "  was  coming  up  to  town  in  one  of  the  carriages 
of  the  defendants.  When  at  Bromley  station, 
owing  to  an  error  in  the  turning  of  the  points,  a 
portion  of  the  train  got  on  to  one  line  of  ndls  and 
the  remainder  on  to  another.  The  train  was  over- 
turned, and  the  hat  of  the  plaintiff  crushed.  He 
was  not  aware  at  the  time  that  he  had  been 
seriously  injured,  and  when  he  arrived  in  London 
the  station-master  suggested  that  he  should  have 
some  remuneration  for  his  spoilt  hat,  and  gave 
him  2/.,  for  which  he  signed  a  receipt."  Then  they 
pleaded  that,  and  the  Chief  Justice  said:  "It 
surely  cannot  be  seriousljr  argued  that,  if  the 
plaintiff  has  been  seriously  injured,  he  is  precluded 
from  recovering  because  he  agreed  to  accept  21.  for 
his  hat."  Then  there  is  another  case  in  tne  same 
volume  at  page  706,  of  Bideal  v.  The  Great  Western 
Bailway  Company,  tried  before  Chief  Justice  Erie. 
That  was  an  action  for  injuries  sustained  through  a 
collision  on  the  defendants'  line,  which,  it  was  ad- 
mitted, arose  through  the  carelessness  of  the  defen- 
dants' servants.  There  were  pleas  of  not  guilty, 
and  that  the  plaintiff  had  received  201.  in  full 
satisfaction  and  discharge  of  the  grievance  com- 
plained of.  Erie,  C.  J.,  in  addressing  the  jury, 
said :  "  The  question  for  you  will  be  whether  the 

Plaintiff's  mind  went  with  the  terms  of  the  receipt, 
'he  plea  is  that  the  plaintiff  accepted  the  money 
in  satisfaction  of  the  grievances  complained  of, 
that  is  of  the  injuries  now  proved  to  have  been 
sustained.  In  terms  the  receipt  which  he  signed 
no  doubt  supports  the  plea.  Did  his  mind  go 
with  those  terms  P  Was  he  aware  of  their  import 
and)  effect  at  the  time  he  signed  P  If ,  as  he  de- 
clares, he  did  not  read  the  receipt,  and  supposed 
it  was  a  mere  receipt,  it  is  clear  he  did  not 
so  {^ree.  But  on  the  other  hand,  if  he  did 
read  it,  being  a  man  of  business,  he  must  be  taken 
to  have  understood  it,  and  it  exprossly  included 
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future  and  consequential  injuries.  Xo  doubt  a  man 
will  be  ready  to  take  a  certain  sum  iu  satis&ctiou 
of  such  injuries  as  be  was  sensible  of,  which  would 
not  be  any  equivalent  for  serious  and  permanent 
injuries.  Still,  if,  in  fact,  a  man  has  done  so,  he 
is  bound  by  his  bargain.  Ko  improper  practice 
has  been  proved,  nor  does  it  appear  that  the 
company's  servants  took  any  unfair  advantage  of 
the  plaintiff.  The  question  is  simply.  Did  his 
nund  go  with  the  terms  of  the  paper  which  he 
signed,  and  was  he  aware  of  its  effect  ?  That,  I 
apprehend,  if  this  case  is  tried  at  law  wiU  be  the 
precise  question  the  judge  ought  to  leave  to  the 
jury,  Did  his  mind  go  with  this  receipt,  and  did  he 
imderstand  and  know  at  the  time  that  he  was 
accepting  it  in  full  satisfaction  and  discharge  ?  If 
his  evidence  is  believed  that  he  said  to  Blackmare 
before  he  signed  it,  "  Will  this  prevent  my  recover- 
ing further  damages  if  the  doctor's  opinion  turns 
out  to  be  wrong  ?  and  Blackmore  told  hin»,  "  No, 
it  will  not;"  ana  he  on  the  &ith  of  that  represen- 
tation signed  the  paper — if  that  is  true,  then  it  is 
perfectly  plain  that  nis  mind  would  not  go  with 
the  receipt,  and  that  the  plea  would  not  be  proved. 
That  being  so,  what  ground  can  there  be 
for  coming  mto  equity  to  have  that  plea  set 
aside  P  It  is  simply  a  bill  to  set  aside  the  plea 
because  the  plea  is  not  true,  and  cannot  be  proved. 
That  is  surely  a  question  of  &ct  which  the  jury 
ought  to  tiy.  No  doubt,  if  a  case  of  fraud  had 
been  alleged  in  the  bill,  and  had  been  made  out  in 
the  evidence,  I  should  have  felt  myself  bound  bv 
the  decision  in  Stewart  v.  Tim  Great  Western  Bail- 
way  Company{gup.)  to  hold  that  this  court  would  be 
bound  to  give  relief,  though  even  in  a  case  of  fraud 
(if  it  is  fraud,  and  I  beueve  the  frauds  in  these 
cases  must  be  just  the  same  at  law  as  they  are  in 
equity),  when  I  consider  how  the  case  is  tried  at 
law,  viz.,  that  it  is  tried  solely  by  the  evidence  of 
witnesses  who  are  produced  before  the  court  and 
iuTf  to  give  their  evidence,  and  when  I  know  how 
it  18  tried  here  by  affidavits  which  are  produced 
and  nothing  else,  because  none  of  the  impor- 
tant witnesses  have  been  cross-examined,  and 
if  they  had  been  cross-examined,  the  cross- 
examining  a  witness  who  has  first  given  his 
evidence  on  affidavit,  as  to  which  you  cannot 
teU  whether  it  is  his  own  evidence  or  the  evi- 
dence which  some  one  haa  put  into  his  mouth, 
does  not  remedy  the  defect  of  the  evidence  being 
80  given,  instead  of  being  given  viva  voce  in  court 
in  answer  to  the  question  of  counsel  who  is  not 
allowed  to  lead  the  witness.  Considering  all  that, 
I  cannot  help  saying  it  is  a  misfortune  if  a  fraud  of 
this  kind  is  alleged  which  can  be  well  tried  at 
law,  that  it  should  not  be  tried  at  law,  and 
should  not  be  left  to  be  tried  with  the  rest  of 
the  case,  particularly  when  it  is  admitted  that  this 
court  cannot  decide  the  whole  question,  but  that 
there  must  be  a  trial  at  law  too.  In  this  particular 
case  I  agree  with  the  Lord  Justice  that  fraud  is 
not  alleged  in  this  bill,  nor,  if  it  is  alleged,  is  it 
proved.  The  only  equity  set  up  by  the  bill  and 
attempted  to  be  proved  simply  seems  to  be  this  : 
that  tne  plaintiff  signed  this  receipt  without  in- 
tending to  be  bound  b^  its  legal  terms,  and  he 
thinks  ne  wants  the  assistance  ot  a  court  of  equity 
to  prevent  his  being  bound  by  that.  In  my  judg- 
ment he  does  not  want  the  assistance  of  a  court  of 
equity.  I  think  he  will  not  be  held  to  be  bound 
by  it  at  law ;  and  it  is  a  great  pity  that  this  case  did 
not  go  down  to  be  tried  at  law  before  a  jury  in  the 


year  I8>i6.  I  think,  therefore,  the  decree  of  the 
Vice-chancellor  must  be  reversed. 

The  court  being  of  opinion  that  the  whole  case 
can  be  better  tried  at  law,  the  bill  will  be  dismissed. 

Solicitors  for  the  defendants  appealing,  Clarke, 
Woodcock,  and  Bi/land. 

Solicitors  for  the  plaintiff.  Ley  and  BrockUtby. 

BO£I«  comtT. 

Ssportad  b;  H.  Fiat,  Etq.,  Bairi(tar«t-lAw. 

Monday,  May  29. 

Paul  v.  Childbeh. 

WiXL — Conttruetion — Oift  to  B.  and  "  Iter  cJiUd  or 

children" — lUeffUimaie  child. 
A  testator,  after  directi/ng  his  trustees  to  hold  a  share 
of  his  property  upon  trust  to  pay  the  income  thereof 
to  his  niece  durinq  her  life,  and,  after  li,er  deaih,  to 
her  husband  for  life,  and  subject  to  the  trusts  in 
favour  of  the  husband  and  loife  to  Iwild  the  capitai 
and  income  of  the  share  in  trust  for  the  child,  if 
only  one,  or  dU  the  children,  if  more  than  one,  of 
his  niece  A.,  directed  his  trustees  to  hold  another 
share  upon  such  trusts  in  favour  of  his  niece  B. 
and  her  hvjiband  and  her  child  or  children  aa 
shcmld  correspoTid  with   tlie  preceding  trusts  t» 
favour  of  A.  amd  her  husband,  a/nd  lier  child  or 
dtHdren.    B.  had  only  one  child,  who  was  illegiti- 
mate.   At  the  date  of  the  will  site  was  fifty  year» 
old,  and  had  been  married  many  years : 
Held,  nevertheless,  tluU  B.'s  illegitimate  child  did 
not  take  under  the  words  "  her  child  or  children." 
Br  his  will,  dated  the  15th  April  1858,  a  testator 
directed  his  trustees  to  bold  one-fourth  part  of  hift 
residuary  estate  upon  trust,  to  pay  tne  annual 
income  thereof  to  nis  niece,  Saraa  Bartholomew, 
the  wife  of  Benjamin  Bartholomew,  during  her 
life,  and  after  her  decease,  upon  trust  to  pi^  one- 
half  of  the  same  annual  income  to  the  said  Benja- 
min Bartholomew  during  his  life ;  and  subject  to 
the  trusts  in  favour  of  the  said  Benjamin  Bartholo- 
mew and  Sarah  his  wife,  he  directed  his  trustees 
to  hold  the  capital  of  the  same  one-fourth  part,  and 
the  annual  income  thereof,  in  trust  for  the  child,  if 
only  one,  or  all  the  children,  if  more  than  one,  of 
his  said  niece,  Sarah  Bartholomew,  who,   either 
before  or  after  the  determination  of  the  previoua 
trusts,  should  attain  the  age  of  twenty-one,  and,  if 
more  than  one,  equally.    And  the  testator  directed 
his  trustees  to  hold  one  other  fourth  part  of  his 
residuary  estate,  and  the  annual  income  thereof,  as 
the  case  might  require,  upon  such  trusts  in  favour 
of  his  niece,  Susannah  Children,  and  her  husband, 
Bichard  Children,  and  her  child  or  children,  as 
should  correspond  with  the  preceding   trusts  in 
favour  of  the  said  Sarah  Bartholomew  and  Benja- 
min Bartholomew,  and  her  child  or  children. 

The  testator  died  in  1865,  having  shortly  before 
his  death  executed  a  codicil,  which  did  not  aSect 
the  above  gifts. 

Susannah  Children  died  in  1869,  leaving  her 
husband  and  one  illegitimate  child  her  somring, 
and  never  having  had  any  other  children. 

At  the  date  of  the  will  she  had  been  married 
many  years,  and  was  fifty  years  of  age,  and  at  the 
date  01  the  codicil  her  age  was  fifty-seven. 

The  present  suit  was  instituted  by  the  tnutees 
for  the  administration  of  the  trusts  of  the  will,  the 
only  ciuestion  for  decision  being  whethor  the 
illegitimate  ohUd  of  Susann^  Children  took  nndMr 
the  will. 
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R«fburgh,  Q.  C.,  and  Haddaa,  for  the  plaiiitiffs, 
took  no  part  in  the  argoment. 

iIor$}uead  (.T<eisd,  Q.  C,  with  him),  for  the  ille- 
^timiite  child,  submitted  that  the  testator  must 
We  intended  the  illegitimate  child  to  take,  as  he 
mart  have  known  thathis  niece  had  not,  and,  from 
her  age  conld  not,  have  any  other  child.  In 
RlMvuds  V.  Fesseij  (29  Beav.  23.3  ;  3  L.  T.  Rep. 
N.  S.  76.!))  a  testator  bequeathed  lOOZ.  a-piece  to 
each  of  the  sons  and  daughters  of  his  deceased 
coasin ;  the  cousin  had  two  legitimate  sons,  and 
one  illegitimate  son  and  one  illegitimate  daughter, 
and  it  was  held  that  the  illegitimate  daughter  was 
tntitled  to  a  legacy,  on  the  ground  that  there  was 
no  one  else  to  satisfy  the  word  "  daughters"  in  the 
sift,  bat  that  the  illegitimate  son  was  not  entitled. 
He  »lso  cited, 

lord  WoodhoutUe  t.  DcirympU,  2  Mer.  418. 

8ir  Richard  Ba/igaUay,  Q.  C.,  and  EU.i»,  for  the 
tntator's  next  of  kin,  supported  the  contrary  con- 
Motion.    They  cited 

&  Eerbert'^t  Tnuti,lJ.  &  H.  121 ; 
Be  OterhUl't  Tnut,  1  Sm.  &  Oiff.  3C2 ; 
See  also 

i  Juman  on  WiUs ; 
Hawkins  on  Wills,  82. 

Lord  RouuxT  was  of  opinion  that  the  illegiti- 
mate child  did  not  take  under  the  words  of  the  will. 

Solicitors  for  the  plaintiffs,  Mei-cer  and  Mercer, 
lor  Mereer  and  Edwards,  Deal. 

Solicitors  for  the  defendants,  LyddO,  and  Sweet- 
tug,  for  Elwin,  Dover ;  Weetall  and  It^>bei-U. 


V.C.  BACON'S  COXnElT. 

Xiyoftad  bjr  tlie  Hon.  RommT  Bvtisb  and  T.  H.  Cabsok, 
Esq.,  Baniaten^kt-Law. 

Saiitrday,  July  29. 
Re  The  Dukhax  County  Investment  and  Building 

Society;  Davis's  case. 
Be»efU  baUding  todetu — Power  to  borrow — 'Certifi- 
tate  of  barrister — Lie»  on  deeds    of  depositors 
-«  ^  7  Wm.  4,  c.  32. 
Tks  irutlees  of  a  betiefU  building  society,  having  no 
powtr  to  borrow,  were,  by  an  <uteration  of  its  rules, 
adopted  at  a  meeting,  and  certified  by  Mr.  Tidd 
Pratt  at  being  in  conformity  to  the  provisions  of 
6^7  WUL  4,  c.  32,  empowered  to  borrow  for 
ike  purpose*  of  the  society.     The  trustees  bor- 
rowed   very    large    sums  of  money,  and    spent 
(hem    in    assisting    other    societies    and  in    t)i« 
pwehase     of  land.      Subsequently    tlie     society 
igat  ordered  to  be  wound-up.     The  trustees  liad, 
amonnst  others,  borrowed  lOOl. /rom.  J).,  for  which 
tkev  had  given  Mm  a  deposit  note,  <md  he  nmo 
datmed  to  recover  this  1001.  from  tlie  official  liqui- 
dator. They  had  also  borrowed  200Z./r<w»  W.,  and 
they  had  g%ven  him  a  deposit  note,  and  aUp  had 
heutded  to  him  certain  deeds  of  depositors  as  col- 
lateral security,  and  the  liquidator  now  claimed  to 
hne  these  deeds  handed  to  hvm  without  pa/yttient 
df  the  money  for  which  they  were  deposit  as 
Kcurity. 
Stid,  as  to  D.,  (hat  tlte  society  Juwing  no  power  to 
horroic,  and  having  spent  me  money  for  purposes 
*ol  beueficial  to  tlte  society,  lie  could  not  recover ; 
hvl  as  to  W.,  it  was  held  that  the  court  had  no 
smOumiy  to  compel  hint  to  give  up  tlie  deeds 
tsiAoui  paifment  of  the  money. 
The  above  named  society  was  constituted  in  the 
J**t  1868,  on  the  permanent  principle,  for  the  fol- 
lowing pnrpoaes — namely,  to  raise  a  fund  for  the 


Eurpose  of  enabling  the  members  to  purchase  free- 
ola  land  or  other  real  or  leasehold  estate  on  whic^ 
to  erect  suitable  cottages  and  dwelling  houses ;  to 
provide  the  means  for  profitable  investment  of 
small  savings ;  and  in  cases  of  accidental  death  to 
relieve  the  widows  and  families  of  deceased  share- 
holders by  adding  the  interest  and  estimated  profits 
of  the  current  year  on  the  withdrawal  of  their 
shares  at  the  time  of  death. 

The  67th  rule  of  the  society  defined  the  powers 
and  duties  of  the  directors,  but  did  not  give  them 
any  power  to  borrow  money. 

At  a  special  general  meeting  of  the  society,  held 
at  their  ofiices  on  the  15th  Aug.  1867,  certain 
alterations  and  additions  to  the  rules  were  con- 
sidered and  resolved  on,  and  {inter  <dia)  the  follow- 
ing alterations  in  the  57th  rule,  namely,  "  To  omit 
clause  4,  and  to  substitute  the  following:  The 
directors  shall  have  power  from  time  to  time  to 
borrow  for  the  purposes  of  the  society  such  sums 
and  at  such  rates  of  interest,  and  under  such  terms 
and  conditions  as  they  may  think  proper  and  ex* 
pedient." 

The  said  alterations  were  certified  as  being  in 
conformity  to  law  and  within  the  provisions  of  the 
Act  6  &  7  WiU.  4,  0.  32,  by  John  Tidd  Pratt,  the 
barrister  appointed  to  certify  the  rules  of  the 
savings  banks  on  the  28th  Aug.  1867. 

Previously  to  the  winding-up  order  the  society 
had  borroweid  largely  from  depositors,  bankers,  and 
others,  and  most  of  the  money  so  borrowed  had  been 
either  lent  to  other  societies  or  spent  in  the  pur- 
chase of  a  freehold  estate  at  MiddloBborough. 

On  the  29th  Jan.  1868,  Mr.  Davis  deposited  2001. 
with  the  society,  but  lOOl.  of  this  was  returned  on 
the  1st  of  Feb.  1870. 

On  the  15th  Feb.  1871,  the  court  ordered  the 
society  to  be  woimd-np,  and  Mr.  Davis  at  once 
gave  notice  of  his  claim  to  the  official  liquidator 
for  the  balance  of  the  money  due  to  him.  This 
claim  was  disputed  by  the  official  Uq^uidator,  and 
Mr.  Davis  made  an  appUcation,  which  was  ad- 
journed into  court,  and  now  came  on  for  hearing, 
"  that  his  claim  in  respect  of  100!.  balance  of  the 
sum  of  200L  deposited  with  the  society,"  with 
interest  thereon  might  be  allowed  and  paid  by 
the  official  liquidator. 

Eddis,  Q.C.  appeared  for  Mr.  Davis,  and  con* 
tended  that  the  money  was  in  reality  borrowed  for 
the  purposes  of  the  society,  and  that  it  was 
for  the  benefit  of  the  society  that  it  was  invested 
in  the  lands  at  Middlesborough,  and  further, 
that  a  building  society  is  entitled  to  invest  its 
funds  in  the  purchase  of  real  estate.  He  referred 
to— 

Natimial  Provincial  Society,  ex  parte  WiUiamton, 

L.Bap.5Ch.90e; 
Hill's  case,  L.  Bep.  9  Eq.  60S ; 
Doing  v.  aeed,  21 L.  T.  Bep.  N.  S.  778 ;  L.  Eep.  5  Ch.  4. 
And  that  as  the  society  were  in  possession  of  an 
estate  which  they  had  purchased  with  money  lent 
by  Mr.  Davis,  therefore  Mr.  Davis  was  entitled  to 
follow  the  money,  and  to  stand  in  the  position  of  a 
vendor  of  land,  and  claim  a  lien  upon  it : 
Orimes  v.  Harrison,  26  Bear.  435 ; 
Oerman  ilitiing  Company,  4  Be  Q.  M.  &  G.  19 ; 
fie  Cork  and  Youghal  Railway  Company,  21  L.T. 
Eep.  N.  S.  47 ;  and  L.  Eep.  4  Ch.  748. 

Fry,  Q.  C,  and  N.  Eiygins  for  the  official  liqui- 
dator, were  not  called  upon. 

The  Vice-Chancellor  said  that  the  question 
whether  the  society  had  power  to  borrow  money 
was    one    depending  entirely   on   the   authority 
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granted  to  it  under  the  statutory  enactments  in 
that  behalf.  In  his  opinion  the  objects  of  the 
society  were  to  allow  the  members  to  lay  out  their 
money  and  savings,  and  so  far  the  objects  were  bene- 
ficial, but  he  thought  it  was  clear  that  it  was  out  of 
their  power  to  borrow  money.  In  any  case  he  con- 
sidered that,  even  if  the  altoration  in  the  rules  had 
given  the  power  it  purported  to  do,  they  had  trans- 
gressed the  rules  as  so  altered,  and  had  borrowed 
money  for  purposes  which  it  was  evident  were  not 
conducive  to  the  benefit  of  the  society.  The  cases 
cited  did  now  show  that  Mr.  Davis  was  entitled 
to  follow  his  money,  and  that  for  that  purpose  he 
had  an  interest  in  the  land,  and  he  was  of  opinion 
that  on  neither  of  the  gronnds  relied  upon  could 
the  claim  be  maintained.  The  summons  would  be 
dismissed,  but  as  this  was  a  representative  case  he 
thought  it  right  that  the  costs  of  both  parties 
should  come  out  of  the  estate. 

Wilson's  Case. 
This  was  another  representative  case  in  the  same 
winding-up  matter  as  the  above.  It  came  on  for 
hearing  on  an  application  of  the  official  liquidator 
that  the  Rev.  William  Wilson  might  be  directed, 
within  seven  days,  and  without  payment  of  any 
sum  of  money,  to  hand  over  to  the  official  liquidator 
the  deeds  deposited  with  him  in  July  1862,  as  a 
security  for  tne  loan  of  200J. 

The  position  of  the  lender  was,  however,  mate- 
lially  altered.  In  this  case  deeds  of  depositors 
with  the  society,  which  had  been  left  in  the  hands 
of  the  trustees  in  trust  for  such  depositors,  were 
handed  over  to  him  as  a  collateral  security  for  the 
amount  lent  by  him.  The  memorandum  of  deposit 
given  to  Mr.  Wilson  with  the  deeds  was  as  follows : 

llemonuidiim. — We,  William  Hanry  Hills,  bookseller, 
Thomas  Scott Tamball,dnper,  Anthony  M'Donald.grrooer, 
and  Joseph  Bidley,  baUder,  all  of  the  borough  of  Sander- 
land,  and  trastees  of  the  Durham  Connty  Permanent  Benefit 
Building  Society,  established  within  the  said  borough, 
and  who,  and  their  snooessors,  are  hereinafter  called  the 
tmstees,  have  borrowed  of  the  Bev.  William  Wilson,  of 
Byhope,  in  the  said  connty,  clerk,  the  sum  of  iOOl., 
in  trust  for  the  said  society,  at  interest  on  security  of  the 

Sromissory  note  of  the  ssid  A.  McDonald  and  Joseph 
»idley,  trustees  as  aforesaid,  and  we  have  deposited  with 
the  sud  Wm.  Wilson  the  mortgage  deeds  mentioned  in 
the  schedule  hereunder  written,  and  the  several  other 
deeds  and  writings  relating  to  the  premises  mentioned 
and  set  forth  in  the  said  schedule  as  a  collateral  security 
for  the  payment  of  the  said  sum  of  200i.,  with  interest 
after  the  rate  of  51.  per  oent.  per  annnm,  payable  half • 
yearly,  clear  of  all  deductions  whatsoever :  Provided  that, 
if  any  member  of  the  said  society  shall  at  any  time  be 
desirous  of  paying  off  and  satisfying  any  security  or 
securities  given  by  him  to  the  tmstees  which  shall  be  in 
the  possc/ision  of  the  said  Wm.  Wilson,  he,  the  said 
Wm.  Wilson,  doth  hereby  agree  that  he  will,  on  receiriug 
seourity  of  adequate  value,  redeliver  to  the  trasttees  all 
■noh  mortgage  and  other  deeds  and  writings  relative  to 
the  property  or  properties  intended  to  be  discharged  from 
Huon  security  or  securities  as  aforesaid. 

And  the  schedule  contained  a  list  of  the  deeds 
handed  to  Mr.  Wilson.  The  question,  in  addition 
to  the  power  of  borrowing,  was  whether  the  direc- 
tors had  the  power  to  deposit  the  members'  secu- 
rities in  order  to  secure  an  advance  of  money  to 
the  society. 

Caideeott,  for  Mr.  Wilson,  contended  that  though 
a  building  society  had  no  right  to  borrow  money 
without  an  express  power  to  do  so,  still  a  creditor 
had  such  a  lien  on  the  deeds  that  ho  was  entitled 
to  hold  them  till  he  was  repaid  his  money.  Mr. 
Wilson  carried  in  no  claim,  he  rested  on  his 
security. 


Fry,  Q.  C,  and  N.  Hu/gint,  for  the  official  liqui- 
dator, contended  that  the  society  received  no 
benefit  from  the  money  lent  by  Mr.  Wilson ;  also, 
that  the  deeds  were  placed  in  the  hands  of  the  trus- 
tees for  the  benefit  of  the  depositors,  and  that,  as 
they  were  improperly  handed  over  by  such  tmstees, 
an  action  of  detinue  could  have  been  properly 
brought  fortheirrecovery.  Further,  that  the  position 
of  n  mortgaging  member  of  a  building  society  and 
the  nature  of  the  contract  shown  in  tlie  mortgage 
deed  would  prevent  any  depositor  of  such  mort- 
gage holding  it  as  a  security  for  a  debt,  so  long  as 
the  member  paid  his  contributions  and  conformed 
to  the  rules. 

^foye  V.  Sparrow,  18  W.  E.  400. 

The  VicE-CiiASCELLOK  said  that  the  official 
liquidator  could  not  claim  more  than  the  society, 
and  that  it  was  quite  clear  he  could  not  compel 
Mr.  Wilson  to  return  these  deeds  to  the  society 
unless  the  money  for  which  he  held  them  as 
security  was  returned  to  him.  He  considered  that 
he  had  no  authority  to  order  Mr.  Wilson  to  give 
up  the  deeds,  and  that  the  summons  must  there- 
fore be  dismissed,  but  without  costs. 

Solicitors  for  Davis,  Mercer  and  Mercer. 

Solicitors  for  Wilson,  DavitUcni  and  Co. 

Solicitors  for  the  official  liquidator,  Levoit, 
Munn»  and  Lotigden. 


comiT  or  QxrxEir'B  bextck. 

Beported  by  T.  W.  Saoitdbks  and  J.  Sbobit,  Eaqrs., 
Barristers-at-law. 

Wedtiesday,  May  3. 
Reg.  (on  the  Prosecution  of  Griffith  Owen)  v.  The 

Cambsl«  Railway  Company. 
Ferrij — Franchise — "  Injuriougly  ejected  " — Land* 
atul  Railways  Clauses  Acts  (8  Vtct  e.  18,  ea.  3, 68; 
8  Vict.  e.  20,  ss.  6, 16)— Bridge. 
The  prosecutor  ivas  Vie  owner  in  fee  in  potgegsion 
of  an  ancii'nt  and  f-xdusive  ferry  across  a  river, 
and  it  was  tlie  only  mt'ans  of  eommuniceiiion 
within  seven  utiles  between  the  north  and  south 
banks  of  tlu;  river. 
The  defemlants,  a  railiray  company,  being  authorised 
by  th«ir  special  Acts,  made  a  bridge    for   the 
passage  of  trains  and  persons  on  foot   over  the 
river  aboui  a,  quarter  of  a  mile  above  the  ferry. 
This  bridge  did  not  physlrally  obstrnct  the  ferry 
or  its  approaches,   but,   in  effect,   icHhdrew    the 
greater  part  of  the  traffic  therefrom  : 
Held,  that  the  fernj,  as  a  f ranch  iiie.  was  an  heredi- 
lament  comprised  in  the  definition-  nf    "  hinds " 
given  by  8  Vict.  c.  18,  s.  3  (the  Lands   Clauses 
Cnn'olidatlon  Act) ;    that  it    teas    direeth/    and 
"  injurionshi  affected"  within  the  terms  of  8  Vict. 
c.  20,  «8.  6,  16  (the  Railway  Cl-auses  Consolidation 
Act),  by  the  construction  of  the  bridge ;  attd  that, 
therefore,  the  prosecutor  was  entitled  to  compen- 
sation under  tne  statutes  aforesaid. 
Man'daucs  commanding  the  defendants  to  take  up 
an  award,  and  to  furnish  a  copy  thereof  to  the 
prosecutor  under  sect.  35  of  the  Lands    Claases 
Consolidation  Act  1846  (8  Vict.  c.  18) ;  on  return 
thereto  the  following  case  was  stated. 

1.  The  prosecutor  is,  and  has  been  since  Feb. 
186.1,  the  owner  in  fee  in  possession  of  an  ancient 
and  exclusive  ferry  across  the  mouth  of  the  river 
Mawddach,  near  the  town  of  Barmouth,  in  the 
county  of  Merioneth,  and  connecting  the  tuminke 
road  on  either  side  of  the  ferry,  which  ferry  has 
landing  places  at  which  the  prosecutor  is,  and  has 
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been  accustomed  as  of  right  to  land  and  embark 
passengers,  cattle,  and  merchandise,  one  of  sach 
hmding  places  being  on  the  south  side  of  the 
rirer,  ana  two  on  the  north  side  of  the  river. 

i.  The  ferry  has  been  for  many  years,  and 
down  to  the  time  of  the  erection  by  the  defendants 
of  the  bridge,  footway,  and  works  hereinafter  men- 
tioned, and  of  the  exercise  of  the  powers  granted 
to  the  defendants  under  their  Acta  of  Farlmment, 
extensiTely  used  for  the  conveyance  across  the 
river  at  and  from  the  places,  and  in  the  manner 
mentioned  in  para.  1  by  the  prosecutor  and  his  pre- 
decessors, owners  of  the  said  ferry,  of  passengers, 
goods,  horses,  sheep,  cattle,  and  carriages,  and 
was,  down  to  the  said  time,  the  only  means  of 
communication  within  seven  miles,  between  the 
north  and  south  sides  of  the  river. 

3.  By  the  Aberystwith  and  Welsh  Coast  Bail- 
my  Act  1861  (24  &  25  Vict.  c.  clxxzi.),  the 
Alierystwith  and  Welsh  Coast  Railway  Company 
•rag  authorised  to  make  a  railway  amongst  other 
nilways  from  Aberystwith  to  Barmouth  and  Fort- 
madoc,  and  to  mi^  a  viadnct  over  the  river 
Mawddacb,  in  connection  therewith;  and  by  the 
C«mbrian  BaUway  Act  1864  (27  &  28  Vict. 
c.  ccbrii.),  the  defendants  were  incorporated  by  the 
amalgamation  of  certain  companies  therein  named; 
and  by  the  Cambrian  and  Coast  Railways  Amal- 
gamation Act  1865  (28  &  29  Vict.  c.  cclxxxiii.),  the 
Aberystwith  and  Welsh  Coast  Railway  Company 
was  amalgamated  with,  and  their  undertaking 
became  part  of,  the  undertaking  of  the  defen- 
dants. 

4.  By  the  Aberystwith  and  Welsh  Coast  Bail- 
way  Act  1863  (26  &  27  Vict.  c.  cxli.),  the  Aberyst- 
wifii  and  Welsh  Coast  Bailway  Company  was 
aotborised  to  make  and  maintain  the  embank- 
ments, bridges,  and  works,  by  means  of  which  the 
railway  from  Abei-ystwith  to  Barmouth  and  Port- 
madoc  was  to  be  carried  across  the  river  Mawddach 
and  the  estuary  thereof,  in  such  a  manner  as  to 
render  the  same  available  for  all  purposes  of  ordi- 
niUT  road  traffic,  as  well  as  for  railway  purposes  ; 
and  the  Aberystwith  and  Welsh  Coast  Railway 
Campeay  was  by  the  Act  authorised  to  take  cor- 
tun  tolls  for  the  use  of  the  bridge,  footway,  and 
works,  made  in  pursuance  of  that  Act. 

5.  The  defendants,  in  pursuance  and  in  exercise 
of  the  powers  contained  in  the  said  Acts,  con- 
structea  and  executed  a  bridge,  footway,  and 
works  across  the  river  Mawddach,  near  to  the 
town  of  Barmouth,  which  bridge,  footway,  and 
works  are  on  the  east  of  or  above  the  ferry,  and  at 
the  point  where  they  infringe  on  the  bed  of  the 
river  are  distant  from  the  landing  place  of  the 
prosecutor  on  the  south  side  of  the  river  about 
616  yarda,  and  from  the  landing  places  on  the 
north  side  of  the  river  about  464  yards  and  302 
yards  respectively. 

7.  The  railway  is  carried  across  the  river  by  a 
large  viaduct  at  a  considerable  height  above  the 
■ni^toe  thereof  at  high  water,  and  does  not  touch 
•ny  portion  of  the  landing  places,  nor  does  it  any 
way  physically  interfere  with  the  free  passage  of 
the  prosecutor's  ferry  boats,  or  in  any  way 
physically  obstruct  or  impede  the  prosecutor  in 
bis  free  use  of  the  landing  places  or  passage  of 
his  boats  across  the  ferry  and  the  approaches 
thereto  either  from  the  river  or  tho  land  side ;  but 
the  same  and  every  part  thereof  are  capable  of 
being  used  by  the  prosecutor  in  as  full  and  free  a 
numuer  as  herctofoi'e. 


8.  The  bridge,  footway,  and  works  are  and  have 
been,  since  they  they  were  opened  by  the  defen- 
dants in  or  about  Oct.  1867,  available,  and  are  and 
have  been  since  that  time  used,  in  addition  to  the 
railway  traffic  of  the  defendants  for  the  passage  of 
passengers  on  foot,  in  respect  of  whom  tolls  nave 
been  and  are  taken.  The  transit  of  horses,  sheep, 
cattle,  and  carriages  is  carried  on  by  means  of  the 
company's  trains ;  and  such  horses,  sheep,  cattle, 
and  carriages  must  get  upon  their  railway  at  some 
or  one  of  the  stations,  the  nearest  of  which  on  the 
north  side  is  778  yards,  and  on  the  south  about 
1300  yards. 

9.  Since  the  erection  and  opening  of  the  bridge, 
footway,  and  works  the  traffic  theretofore  using 
the  ferry  of  the  prosecutor  has  to  a  very  consider- 
able extent  fellen  off,  passengers  and  owners  of 
cattle,  &c.,  travelling  by  railway  instead  of  crossing 
the  river  in  the  prosecutor's  ferry  boats.  The 
chief  traffic  on  the  defendants'  line  comes  from  a 
distance  along  the  railway  before  it  reaches  the 
Mawddach.  [Legal  proceedings  here  set  out  in 
exlenao.']  From  the  statement  of  them  it  appeared 
that  the  prosecutor  having  given  due  notice  that 
his  ferry  had  been  injuriously  affected  by  the  con- 
struction of  the  bridge  and  footpath,  and  claiming 
compensation  under  the  Acts  of  Parliament,  ap- 
pointed aji  arbitrator,  pursuant  to  the  terms  of  ms 
notice.  The  defendants  also  appointed  an  arbi- 
trator under  protest. 

An  umpire  chosen  by  the  arbitrators  proceeded 
to  hear  the  claims — the  defendants  appearing 
under  protest — and  made  his  award.  A  writ  of 
mandamus  subsequently  issued  commanding  the 
defendants  to  take  up  the  award  at  their  own  ex- 
pense, and  furnish  a  copy  to  the  prosecutor. 

Betum,  that  the  exclusive  ferry  and  the  interest 
of  the  prosecutor  therein  had  not,  nor  had  either 
of  them,  been  injuriously  affected  by  the  defen- 
dants' works  within  the  meaning  of  the  Lands 
Clauses  Consolidation  Act,  as  alleged,  and  that  the 
prosecutor  was  not,  and  is  not,  under  the  pro- 
visions of  the  said  Act,  entitled  to  claim  or  recover 
compensation  from  the  defendants.  Demurrer  (a) 
and  traverse  on  which  issue  was  joined. 

The  special  Acts  which  incorporated  the  Lands 
and  Bailway  Clauses  Consolidation  Acts  1845  were 
to  be  taken  as  forming  part  of  the  case. 

The  question  for  the  opinion  of  the  court  was 
as  follows,  viz. :  Has  the  ferry  and  the  prosecutor's 
interest  therein  been  injuriously  affected  by  the 
works  of  the  defendant  within  the  meaning  of  the 
Acts  of  Parliament  in  that  behalf,  or  by  reason 
of  the  exercise  by  the  defendants  of  any  of  the 
powers  granted  by  the  said  Acts,  so  «s  to  entitle 
the  prosecutor  under  the  provisions  of  the  said 
Acts  to  compensation. 

Mackeaon,  Q.C.  (Horatio  Lloyd  with  him)  for  the 
prosecutor. — This  ferry  being  a  hereditament,  and 
therefore  included  in  the  word  "lands,"  as  used 
in  the  Bailway  Clauses  Act  1846,  s.  3,  (6)  is  "  in- 
juriously affected"  by  the  construction  of  the 
bridge  and  footway.  Consequently  the  prose- 
cutor is  entitled  to  compensation  under  sect.  6 
of  the  same  statute.    In  BVisset  v.  Hart  (Willea 

(a)  The  return  was  held  good  on  demarreT :  (See  Bm. 
V.  Cambrian.  Batltooy  Company,  L.  Bep.  4  Q.  B.  %0 ;  30 
L.  T.  Kep.  N.  S.  437.)  „  ,    .     ,   . 

(6)  8  Viot.  c.  20  s.  3  enacts,  that  "The  word  'lands' 
shall  inclnde  measnaires,  lands,  tenements,  and  heredita> 
menta  of  any  tenure." 
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SOS)  the  plaintiff  recovered  in  an  action  on  the 
case  against  the  defendant,  for  setting  np  another 
ferry  over  the  same  river,  near  the  plaintiff's  ferry, 
by  -which  she  was  obliged  to  let  it  for  less  rent 
than  before  and  had  been  deprived  of  a  great  part 
of  the  profit  of  it.  And  in  Huttey  v.  Field  (2  Or. 
M.  &  R.  432),  the  ground  upon  which  the  earlier 
cases  proceed,  is  stated  to  be  that  if  another  without 
legal  authority  intermpt  the  grantee  of  an  ancient 
ferry  in  the  exercise  of  his  franchise,  by  withdraw- 
ing the  profit  of  passengers,  which  he  would  other- 
wise have  had,  the  disturber  is  subject  to  an 
action  for  the  injury.  So  also  Leiten  v.  Goodden 
(35  L.  J.  Ch.  427;  14  L.  T.  Rep.  N.  S.  296.) 
That  an  ancient  ferry  is  an  incorporent  here- 
ditament, is  shown  in  Peter  v.  Kendal  (6  B.  &  C. 
711.)  There  Holroyd,  J.  says  :  "  The  owner  of  the 
ferry  must,  as  incident  to  the  ferry,  have  such 
right  to  use  the  land  on  both  sides  as  to  enable 
him  to  embark  and  disembark  his  passengers ; 
but  he  need  not,  for  that  purpose,  have  any  pro- 
perty in  the  soil.  It  is  sufficient  if  he  has  a  right 
to  use  the  land  for  all  the  purposes  of  his  ferry. 
That  is  a  right  to  use  the  land  of  another  for  a 
particular  purpose,  and  is  an  incorporeal  heredita- 
ment. Then  tne  prosecutor  must  have  a  right  to 
compensation,  in  lieu  of  the  right  of  action  which 
has  been  taken  away  by  the  statute.  AVhore  com- 
pensation was  claimed  in  a  notice,  describing  the 
manner  in  which  the  owner's  lands  had  been 
injuriously  affected,  was,  "  by  the  disturbance  of 
and  calling  off  the  communication  with  an 
ancient  ferry  attached  and  belonging  to  and 
held  with  the  lands  in  question,  an  award  of 
compensation  was  upheld :  (Beg.  v.  The  Great 
Northern  Railwaij  Company,  14  Q.  B.  25.) 

The  cases  of 
Xecklin  v.  Williams,  10  Ex.  246  ;  and 
Hu;^  T.  Tha  Chater  and  Holyhead  Railway  Com- 
pany, 3  De  6.  F.  Jb  J.  352, 
were  also  cited. 

Manisty,  Q.  C.  (Mclntyre  with  him),  for  the 
defendants. — Admitting,  for  the  purposes  of  argu- 
ment, that  this  ferry  may  be  considered  as  "  lands  " 
under  sect.  3  of  the  Lands  Clauses  Consolidation 
Act,  it  is  not  "injarionsly  affected"  within  the 
meaning  of  the  statute  by  the  making  of  the 
bridge.  The  injury  for  which  alone  compensation 
can  be  claimed  must  be  actual  iniuiy  to  the  land 
itself  or,  as  here,  to  that  which  is  to  be  deemed 
land.  As  Lord  Cranworth,  in  Ricket  v.  7%e 
Metropolitan  Eailway  Company  (16  L.  T.  Rep. 
N.  S.  547;  L.  Rep.  2H.  of  L.  176)  observes,  there 
must  be  "  physical  deterioration.  Any  other  con- 
struction of  the  clause  would  open  the  door  to 
claims  of  so  wide  and  indefinite  a  character  as 
could  not  have  been  in  the  contemplation  of  the 
Legislature."  In  The  Hammersmith  Jiaihcai/  Com- 
pony  V.  Brand  (21  L.  T.  Rep.  N.  S.  238  ;  L.  Rep.  4 
M..  of  L.  171)  it  was  held  tnat  the  Lands  Clauses 
Consolidation  Act  and  the  Railways  Clauses  Con- 
solidation Act  do  not  contain  any  provisions  under 
which  damages  could  be  claimed  for  indirect  conse- 
quential iniury,  the  result  of  the  working  of  a  rail- 
way, even  though  the  value  of  the  property  has  been 
actually  depreciated.  The  prosecutor  seeks  com- 
pensation for  the  damage  he  sustains  from  the 
using,  and  not  from  the  building  of  the  bridge, 
and  the  two  last  cited  cases  conclusively  decide 
that  such  damage  is  not  within  the  provisions  of 
the  compensation  sections  of  the  Lands  or  Bail- 


ways  Clauses  Compensation  Acts,  (a)  They  cited 
also 

The  Caled(mian  Railway  Company  T.  Ogilvie,  2  Mm. 
H.  of  L.  Cas.  229  ; 

Rex  T.  Pease,  4  B.  4t  Ad.  30. 

Maelteson,  Q.  C.  in  reply. 

CocKBi'RN,  C.  J. — I  am  of  opinion  that  our  judg- 
ment should  be  for  the  prosecutor.  The  6th  sec- 
tion of  the  Railway  Consolidation  Act  read  by  the 
light  of  the  interpretation  clause,  s.  3,  of  the  Lands 
Cuiuses  Consolidation  Act,  makes  the  owner  of  any 
hereditament  which  is  injuriously  affected  by  the 
construction  of  a  railway,  entitled  to  compensation. 
I  think  there  can  bo  no  doubt  that  a  feny  being  a 
franchise  is  an  "  hereditament."  Lord  Coke  says : 
"An  hereditament  is  by  much  the  largest  and 
most  comprehensive  expression;  for  it  includes 
not  only  lands  and  tenements,  but  whatsoever  mar 
be  inherited,  be  it  corporeal  or  incorporeal,  real, 
personal,  or  mixed;"  and  Blackstone,  in  the 
chapter  on  incorporeal  hereditaments,  amount  the 
various  descriptions  which  he  enumerates,  men- 
tions "  franchises."  That  a  ferry  is  a  "  franchise  " 
there  can  be  no  possible  doubt;  and  therefore  a 
ferry  would  come  within  the  term  "  lands  "  as  used 
in  the  statute.  But  then  the  question  is  whether, 
according  to  the  decision  of  the  House  of  Lords 
in  the  two  cases  which  have  been  cited  (liicket  v. 
The  Metropolitan  Hallway  Company,  and  Brand  v. 
Tlie  Havimertmith  Uaihvay  Compa/ny,  $wp.)  oom- 
pensation  can  bo  awarded  in  such  a  case  as  the 
present ;  or  whether  the  reason  upon  which  the 
defendants  have  contended  that  it  cannot,  viz., 
that  it  is  not  by  mere  construction  of  a  railway  and 
bridge  which  the  company  hare  been  authorised 
to  construct,  but  by  the  use  of  such  bridge,  that 
the  prosecutor's  right  to  this  ferry  has  been  in- 
juriously affected,  ought  to  piervaiL  I  think  this 
case  is  distinguishable  from  the  two  cases  in  the 
House  of  Lortu  upon  which  Mr.  Manisty  based  his 
arguments,  and  X  must  say  that  while  I  should 
consider  my.<ielf  bound  to  give  full  effect  to  ttie 
principle  of  those  decisions  m  a  case  to  which  it  is 
strictly  applicable,  I  am  not  prepared  to  carry  that 
principle  any  further  than  I  am  necessarily  com- 
pelled to  do.    I  must  say  that  I  have  never  been 

(a)  8  Vict.  0. 18,  8.  68  (The  Lands  Claosai  Act),  ensots 
that,  "If  any  party  shall  be  entitled  to  any  com- 
pensation in  reapeot  of  any  lands,  or  of  any  inte- 
rest therein,  whicb  shall  have  been  taken  for  or  uuuri- 
onsly  affected  by  the  exeontion  of  the  worka  .  .  .  ._  meh 
party  may  have  the  same  settled  either  by  arbitration  or 
by  verdict  of  a  jnry  as  he  shall  think  fit.  .  .  .  ." 

8  Vict.  0.  20  (The  Bulway  Clanaes  Act),  s.  6,  enacts 
that,  "  In  exerdsisg  the  power  given  to  the  company  to 
oonstract  the  railway,  and  to  take  lands  for  that  pnrpoae 
the  company  shall  be  subject  to  the  provisiona  and 
restrictions  contained  in  this  Act,  and  in  the  lands 
Clauses  Consolidation  Act ;  and  the  company  shall 
make  to  the  owners  and  occupiers  of  and  all  other  parties 
interested  in  any  land  token  or  used  for  the  purposes  of 
the  railway,  or  injniionsly  affected  by  the  constmction 
thereof,  full  compensation  for  the  value  of  the  lands  so 
token  or  used,  and  for  all  damage  sustained  by  siaik 
owners,  occupiers,  and  other  parties  by  reason  of  the 
exercise,  as  regards  such  lands,  of  the  powers  by  this  or 
the  special  Act  or  any  Act  incorporated  therewith  vested 
in  the  company " 

By  sect.  16  powers  to  make  bridcres,  &o.,  are  given  to 
the  company  :  "  Provided  always,  that  in  tiie  exeroisa  of 
the  powers  by  this  or  the  special  Act  granted  the  ooB>> 
pany  shall  do  as  little  damage  as  can  be,  and  shall  make 
full  satisfaction  in  maimer  herein,  and  in  the  special  Aot 
....  provided  to  all  parties  interested,  for  all  chun 
by  them  sustained,  by  reason  of  the  exercise  of  ~ 
powers." 
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able  to  brin^  my  mind  to  tmderstand  how,  when 
some  work  is  executed  under  the  powers  of  an  Act 
of  Parliament,  which  if  executed  by  a  private 
individual,  without  parliamentary  powers,  would 
have  been  actionable,  as  productive  of  injury  to 
another,  in  whatever  way  the  injury  may  arise,  it 
«aD  be  said  to  be  consistent  with  common  justice 
that  the  f»rty  injured  should  not  be  entitled  to 
eompensation.  I  lament  that  either  the  Legisla- 
ture has  not  gone  further  in  the  way  of  awarding 
compensation  in  cases  to  which  it  most  nn- 
donbtedly  ought  to  be  extended,  or  that  so  narrow 
a  constaruction  should  have  been  put  upon  the 
tams  which  the  Legislature  has  thought  fit  to 
DM.  NevBTtholess,  we  must  implicitly  follow  the 
decision  of  the  Honse  of  Lords  where  it  necessarily 
ippiies.  Bat  I  do  not  think  it  does  apply  in  this 
cue,  and  for  this  reason :  It  seems  to  me  that  the 
fliiy  way  in  which  one  can  interpret  the  language 
d  the  learned  lords  who  formed  the  minority 
deciding  those  cases  in  the  House  of  Lords  is,  that 
while  the  Act  of  Parliament  secures  compensation 
wherever  property  is  corporeally  or  actually 
tOQched,  and  asected  by  the  construction  of  the 
nilway,  yet  that  to  things  that  are  simply  inci- 
dental to  the  ownership  or  possession  of  the  pro- 
perty, in  the  way  of  additional  advantage  or  enjoy- 
ment, the  compensation  given  by  the  statute  does 
not  extend.  But  in  the  present  instance  we  are 
dealing  with  that  which  is  not  merely  incidental  to 
•ome  other  right  of  property  and  accessory  to  it, 
but  to  that  which  is  of  the  very  essence  of  the 
pn)p«ty  itself.  We  are  not  dealing  with  some- 
thing accessory  and  incidental  to  the  possession 
and  ownership,  but  with  that  which  constitutes 
the  very  hereditament  itself.  Here  the  franchise 
of  conveying  people  by  this  ferry,  and  of  taking 
toll  in  oonsideration  of  the  services  thus  rendered 
to  the  public  is  the  very  thing  itself,  which  the  con- 
straction  of  this  bridge,  by  the  opportunity  thus 
afForded  to  the  public  of  evading  the  use  of  the 
ferry,  of  necessity,  not  only  injuriously  affects,  but 
practically  destroys.  It  leaves,  no  doubt,  the  right 
to  the  owner  of  keeping  his  boat ;  it  leaves  him 
tiie  rig^t  of  f  enuring  across  the  river  such  passen- 
gers as  choose  to  go,  and  taking  the  toll  Tor  the 
service  thus  rendered ;  but  it  entirely  annihilates 
the  value  rf  the  franchise  of  the  ferry,  because  if 
the  public  have  a  bridge  to  go  over  by  they  will 
not  go  by  the  ferry.  Therefore,  what  the  L^sla- 
tare  has  anthorised  to  be  done  is  not  something 
which  affects  tl\e  property  incidentally  or  remotely, 
or  in  a  secondaiy  pomt  of  view,  but  which  affects 
the  vety  body  of  tne  property  itself.  I  agree  with 
the  distinction  taken  by  Mr.  Haokeson,  that  the 
tranchise  here  is  of  the  veiy  essence  of  ih&  thing, 
and  whieh  one  cannot  say  is  accessory  to  anything 
else ;  it  is  the  very  life  and  body  of  it,  which  the 
ndlway  company,  by  erecting  this  bridge,  at  once 
attacks  and  affects  injuriously.  I  think,  therefore, 
for  this  reason,  that  the  cases  are  distinguishable, 
and  I  am  very  glad  to  think  that  we  can,  upon 
that  distinction,  do  juEttice  in  this  case,  by  awarding 
to  the  man  who  has  had  his  franchise  thus  inju- 
rionBly  affected  the  compensation  to  which,  in 
point  of  natural  justice,  he  is  undoubtedly  entitled. 
BtACKBCBN,  J. — I  am  of  the  some  opinion.  The 
partiee  have  in  their  own  interests  judiciously 
•greed  that  the  decision  of  this  court  should  faie 
final;  hot  it  is  to  be  regretted  that  onr  decision  of 
nidi  an  important  case  should  not  be  subject  to 
the  review  of  a  court  of  appeal.    I  come  to  the 


conclusion  that  the  prosecutor  is  entitled  to  com- 
pensation ;  and  though  I  so  decide  I  do  not  disre- 
gard  the  judgment  of  the  House  of  Lords  in  the 
case  of  Brand  v.  Tlie  Hammersmifh  Bailiray 
Company  [fup.)  The  prosecutor's  right  is  to  a 
ferry,  or  franchise,  by  which  he  had  the  exclusive 
right  of  carrying  passengers  across  the  river.  It 
is  well  established  that  if  that  right  is  interfered 
with,  without  the  authority  of  an  Act  of  Parlia- 
ment, by  something  which  carries  passengers 
across  so  close  to  it  as  to  disturb  the  right,  an 
action  would  lie  for  that  disturbance.  The  cases, 
so  far  as  I  remember  them,  in  which  actions  have 
lain  for  the  interference  with,  or  disturbance  of, 
the  right  of  ferry,  have  been  where  there  has  been 
a  carrying  across  by  boats.  But  I  cannot  bring 
my  mind  to  doubt  the  principle  that  if  a  bridge 
were  to  be  erected  across  a  ferry,  and  people  were 
to  go  across  the  bridge,  and  consequently  the 
bri(^  would  have  the  effect  of  disturbing  the 
owner  of  the  ferry  in  his  right,  he  would  be  entitled 
to  bring  an  action  on  the  case,  and  recover  damages. 
It  follows,  I  think,  that  what  the  railway  company 
have  here  done,  not  only  in  making  a  bridge  for 
carrying  railway  traffic  across,  but  actually  a  foot- 
way, and  taking  toll  from  foot  passengers  for  pass- 
ing from  one  side  to  the  other,  if  that  had  not 
been  authorised  by  Act  of  Parliament,  would 
have  been  a  disturbance  of  the  ferry,  for  which 
the  owner  of  the  ferry  could  have  brought 
an  action  on  the  case.  But  the  Legislature  have 
thought  proper  in  the  defendants'  railway  Act  to 
enact  that  this  may  be  done,  and  this  footbridge 
may  be  mado  across.  Thus  the  question  comes  to 
be,  Whether  the  words  of  the  Act  of  Parliament 
giving  compensation  are  sufficient  to  give  compen- 
sation in  such  a  case  as  this  ?  Those  words  are 
that  compensation  may  be  given  to  the  owner  for 
any  damage  to  lands  injuriously  affected  by  the 
construction  of  the  railway  or  the  execution  of  the 
works.  The  interpretation  clause  is  that  "  lands" 
shall  include  "hereditaments."  Hereditaments 
are  defined  by  Lord  Coke,  in  that  passage  which 
my  Lord  has  read,  to  include  all  things  that  wotdd 
descend  to  the  heir,  corporeal  or  incorporeal,  and 
there  is  no  doubt  that  this  kind  of  franchise  is  a 
franchise  which  would  descend  to  the  heir,  and  is  an 
hereditament.  We  must  read  the  Act,  therefore,  as 
if  the  word  "  lands"  had  been  used  in  the  extended 
way  in  which  the  interpretation  clause  uses 
it,  namely  "  lands,  franchises,  and  ferries  in- 
juriously footed  by  the  execution  of  the  works. 
At  first  I  doubted  whether  "hereditament" 
which  was  brought  in  in  that  way,  was  not 
something  that  more  nearly  resemble  "  lands;" 
but,  on  reflection,  I  think  the  word  "  heredita- 
ment "  used  in  the  Act  is  used  in  its  full  accepta- 
tion, namely,  that  wherever  the  execution  of  the 
works  injuriously  affects  anything  which  is  tho 
subject  of  inheritance,  compensation  is  to  be  given. 
But  when  we  come  to  look  at  the  present  case,  we 
see  the  nature  of  the  injury  to  the  ferry  is  such 
that  it  cannot  be  properly  and  strictly  said  to  be 
arising  merely  from  the  user  of  the  works,  in  the 
sense  m  which  it  was  supposed  dami^e  was  done 
to  Mr.  Brand's  house.  It  is  very  true,  as  Mr. 
Manisty  argued,  that  in  a  strict  sense  of  the 
words,  an  action  for  tho  disturbance  of  a  ferry 
would  not  have  lain  for  merely  building  a 
bridge,  but  would  only  have  lain  where  special 
damage  was  shown,  namely,  where  it  was  shown 
that  people  used  it  to  cross  the  river  instead  of 
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using  the  ferry,  and  the  cause  of  action  in  that 
sense  for  the  disturbance  of  the  ferry  would  not 
arise  untU  people  came  to  use  the  bridge.  But 
then  I  cannot  help  thinking  that  here  the  very 
essence  of  what  the  IiegiBlatnre  authorised,  namely, 
the  building  of  the  bridge,  was  for  the  express 
purpose  of  taking  passengers  across,  and  thereby 
most  inevitablv  disturbing  the  enjoyment  of  the 
ferry.  I  think  that  is  as  much  an  injury  to  the 
ferry  by  the  mere  erection  of  the  bridge,  as  if  the 
Legislature  had  directed  that  so  much  of  the  ferry 
as  regarded  the  passengers  who  crossed  the  brid^ 
should  be  taken  away  at  once.  I  think  tlu^  is 
really  what  it  amounts  to  in  effect,  and  I  think  the 
injuriously  affecting  the  ferry  was  by  the  construc- 
tion of  the  works.  In  Brand  y.  The  Hammertmith 
Railway  Company  (sup.),  in  the  Exchequer  Cham- 
ber, Channel],  B.  points  out  the  distinction.  He 
says ,  "  Is  an  injury  by  the  running  of  trains,  which 
could  not  happen  unless  the  railway  had  been  pre- 
viously constructed  an  injury  by  the  construction  P 
I  do  not  think,  according  to  the  doctrine  adopted 
by  our  courts,  where  they  have  to  decide  whether 
one  thing  is  caused  by  another,  that  is  so.  The 
maxim,  *  Causa  proxima  et  lum  rejtwta  speciaiwr ' 
seems  to  apply.  I  can  no  more  say  uutt  this 
damage  by  the  running  of  the  trains  is  caused  by 
the  construction  of  the  line,  than  I  could  that  the 
death  of  a  man  run  over  on  the  line  was  caused  by 
its  construction.  It  could  not  have  taken  place 
without  it,  but  that  is  not  enough."  I  think,  how- 
ever, in  the  case  which  is  now  before  us,  as  I  have 
already  pointed  out,  the  damage  to  the  ferry  was 
caused  by  the  construction  of  the  bridge.  The 
very  object  and  essence  of  what  the  Leg^lature 
intended,  was,  partly  to  give  a  benefit  to  the 
railway  company,  and  partly,  no  doubt,  to  give 
a  benefit  to  the  public,  so  that  they  might  be 
able  to  pass  from  side  to  side  in  a  far 
more  convenient  way  than  by  the  old  ferry; 
but  no  doubt  the  object  was  to  enable  the 
defendants  to  take  away  the  franchise  and  exclu- 
sive right,  aud  to  enable  the  public  to  pass  by  that 
bridge.  Whether  or  not  that  was  an  object  for 
which  compensation  was  intended  to  be  given,  is 
another  matter ;  but  it  is  the  very  object  of  the 
Act  that  they  should  erect  a  bridge  which  should 
be  so  used  by  passengers  as  to  g^reatly  diminish  in 
value,  if  not  to  take  awav,  the  best  p>art  of  the 
proprietor's  right  of  iVancnise  in  this  forry.  That 
oeing  so,  I  cannot  but  think  that  the  injury  to  the 
ferry  was,  according  to  the  reasoning  of  Cuannell, 
B.,  not  caused  remotely  by  the  erection  of  the 
bridge,  but  that  the  works  themselves  were  the 
immediate  cause  of  it.  It  is  always  very  difBcult 
to  see  where  the  boundary  lies,  where  remoteness 
commences,  and  immediate  cause  ceases.  I  think 
in  this  case  that  the  erection  of  the  bridge  was 
the  immediate  cause  of  the  iiy'ury  to  the  ferry,  and 
consequently,  without  in  the  slightest  way  infring- 
ing on  the  decision  of  Bratid  v.  Hammertmith 
Mailway  Cmnpamj  («up.),  I  think  the  prosecutor 
is  entitled  to  compensation. 

Judgmenf  for  (lie  proteeutor. 

Attorneys  for  prosecutors,  Vetming,  Robins,  and 
Venning. 

Attorneys  for  defendants,  Milne,  Riddle,   and 
Mcllor. 


Saturday,  Jvne  3. 
BowDiTcn  (app.)  v.  The  Wakefield  Local  Board 

OF  Health  (resps.) 
Public  HeaUh  Acl  1848 — Atsesstnent  of  otmer  for 
works    done  under  sect.    69 — Chanty   sdtool — 
Tnistee— Owner, 
A  charity  school  was  estahlisJied  in   Wakefield  on 
premises  granted  under  the  provisions  of  the  ii-H 
Vict.  c.  38  (an  Act  to  afford  Facilities  for  the  Con- 
veuanee  and  EndowmetU  of  Sites  for  School*),  of 
which  the  appellant  was  a  tnuiee,  receiving  no 
rent,  and  deriving  noprofit  therefrom.     The  Local 
Board  of  HeaUh  of  Wakefield,  acting  undei-  sect. 
69  of  then  $■  12  Vict.  e.  63  Public  HeaUh  Act 
1848),  gave  proper   notice    tliat    certain   works 
therein  mentioned  should  be  done  in  a  street  upon 
which  the  school  abutted,  which  works  not  being 
effected  the  board  tliemselves  did  them,  and  charged 
the  expenses  to  the  appellant  a«  "  owner,"  as  de- 
scribed by  tlie  Ind  section  (interpretation  clause) 
of  the  said  Public  Health  Act  1848  .- 
Held,  tluU  they  were  justified  in  so  doing. 
This  was  a  case  stated  by  the  justices  of  the 
borough  of  Wakefield,  under  the  20  &  21  Vict.  c. 
43,  upon  an  order  made  by  them  upon  the  appel- 
lant to  pay  the  simi  of  44(.  68.    It  appeared  that 
complaint  had  been  made  against  the  appellant 
for  the  nonpayment  of  the  foregoing  sum,  winch 
the  respondents  claimed  as  due  m  respect  of  ex- 
penses incurred  by  them  in  the  execution  of  works 
under  sect.  69  of  The  Public  Health  Act,  1848  (11  & 
12  Vict.  c.  63),  in  connection  with  certain  premises 
in  the  occupation  of  the  appellant.    The  premises 
alleged  to  have  been  in  the  occupation  of  the 
appellant  consisted  of  a  building  erected  for  andused 
as  elementary  schools  for  the  education  of  the  poor 
in  the  district  of  St.  Andrew,  in  the  parish  and 
borough  of  Wakefield,  and  of  two  dwellings  erected 
for  the  teachers  of  the  schools  abutting  upon  the 
street,  in  respect  of  which  the  erpenses  were  in- 
curred.   The  appellant  was  one  of  three  trustees, 
and  he  held  the  premises  subject  to  the  trusts  of  a 
deed  which  vested  the  property  in  the  Bishop  of 
the  diocese  of  Eipon,  the  Archdeacon  of  Craven  and 
himself  as  incumbent  of  the  ecclesiastical  district 
of  St.  Andrews,  Wakefield,  and  their  successors, 
to  hold  for  the  purposes  of  the  4  &  6  Vict.  c.  38,  s.  10, 
and  ill  trust  to  permit  the  premises  and  all  build- 
ings to  be  erected  thereon,  to  be  for  ever  appropriated 
and  used  as  a  school  for  the  education  of  poor  ■per- 
sona of  and  in  the  district  of  St.  Andrews,  and  for 
the  residence  of  the  schoolmaster  or  schoolmistress 
of  the  said  school,  and  for  no  other  purpose  what- 
soever ;  the  school  to  be  always  in  union  with  the 
national  society  for  promoting  the  education  of  the 
poor  in  the  principles  of  the  established  church, 
and  furtherance  of  its  ends  aud  desig^ns,  and  to  be 
under  the  direction,  &c.,  of  a  committee.     The 
deed,  which  was  dated  the  10th  November  1846,  was 
made  in  pursuance  of  the  4  &  5  Vict.  c.  38.    The 
i^ipellanl  and  the  other  trustees  derived  no  rent  or 
other  benefit  from  the  property,  nor  would  they 
receive  any,   having  no   power  to  let  the    pre- 
mises to  a  tenant,  and  the  premises  being  incapable 
of  being  let  to  a  tenant. 

By  sect.  69  of  the  Public  Health  Act  1848  it  is 
enacted  that  in  case  any  present  or  future  street, 
or  any  part  thereof,  be  not  sewered,  levelled,  paved, 
&c.,  to  the  satisfaction  of  the  local  board  of  health, 
ench  board  may  by  notice  to  the  respective  owners 
or  occupiers  of  the  premises  fronting,  acyouuog,  or 
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•batting  npon  snch  parts  thereof  as  may  require 
to  be  aewered,  Ac.,  require  them  to  sewer,  &c.,  the 
nme  within  a  time  to  be  specified  in  such  notice, 
and  if  such  notice  be  not  complied  with  the  said 
local  board  may  execute  the  works,  and  the  expenses 
incurred  by  them  in  so  doing  are  to  be  paid  oy  the 
owners  in  de&olt,  according  to  the  frontage  of 
their  respective  premises,  Ac.,  and  such  expenses 
may  be  recoyered  from  the  last-mentioned  owners 
in  a  summary  manner,  Ac. 

Sect.  2  of  the  same  statute,  which  is  the  inter- 
pretation clanse,  says:  "The  word  'lands'  and 
the  word  '  premises '  shall  include  messuages, 
buildings,  lands,  and  hereditaments  of  any  tenure." 
And  "  toe  word  '  owner '  shall  mean  the  person  for 
tbe  time  being  recei-ring  the  rack  rent  of  the  lands 
or  premises  in  connection  with  which  the  said  word 
b  nsed,  whether  on  his  own  account  or  as  agent 
or  trustee  for  any  other  person,  or  who  would  so 
Rceire  the  same  if  snch  lands  or  premises  were 
let  at  a  rack  rent." 

By  the  4  *  5  Vict.  o.  38  (an  Act  to  Afford 
Pinther  Facilities  for  the  Conveyance  and  Endow- 
ment of  Sites  for  Schools)  it  is  enacted  by  sect.  2 
tliat  any  person  being  seised  in  fee  simple  ,  .  .  . 
of  and  in  any  manor  or  lands  of  freehold,  copyhold, 
or  customary  tenure,  and  having  the  beneficial 
interest  therein  ....  may  grant,  convey,  or  en- 
franchise ....  any  quantity  not  exceeding  one 
acre  of  snch  land  as  a  site  for  a  school  for  the  edu- 
cation of  poor  persons  or  for  the  residence  of  the 
adioolmaster,  or  schoolmistress,  or  otherwise  for  the 
purposes  of  education  of  such  poor  persons  in 
religion  and  nseful  knowledge  ....  Provided 
*1m>,  that  upon  the  said  land  so  granted  as  afore- 
said, or  any  part  thereof,  ceasing  to  be  nsed  for 
the  purposes  m  this  Act  mentioned,  the  same  shall 
thereupon  immediately  revert  to,  and  become  a 
portion  of  the  said  estate  held  in  fee  simple  or  other- 
wise, or  of  any  manor  or  land  as  aforesaid,  as  fully 
to  all  intents  and  purposes  as  if  thb  Act  had  not 
passed. 

Sannay  appeared  for  the  appellant. — ^The  appel- 
lant is  not  liable  to  be  assessed  to  the^ie  charges, 
as  he  is  neither  the  owner  nor  the  occupier  of 
diem;  the  premises  are,  in  fact,  a  charity  school, 
produciug  no  rent,  and  incapable  of  producing 
*ay.  [CocKBtiR.v,  C.J. — Do  you  mean  that  the 
Khool  qu-a  school  is  exempt,  or  that  some  one 
ebe  is  liable  P]  No  one,  under  existing  circum- 
stances, is  liable.  The  appellant  is  not  "  owner  " 
within  the  meaning  of  the  interpretation  clause, 
nor  does  be  come  within  the  last  oart  of  the  de- 
scription as  a  person  "  who  would  receive  the 
saine"  (rent)  "if  such  lands  or  premises  were 
let  at  a  rack  rent,"  since  the  promises  could  not 
be  so  let.  The  appellant  receives  no  rent,  and 
cannot  possibly  receive  any,  and  he  has  therefore 
nothing  out  of  which  he  can  pay  this  demand ;  if 
the  premises  are  applied  to  any  other  purpose, 
they  revert  to  the  grantor.  [Lusu,  J. — K  you  look 
*t  the  amending  Act,  the  21  A  22  Vict.  c.  98,  there 
is  a  clause,  the  38th,  which  expressly  exempts  the 
nunister  of  any  chui'ch  or  chapel  or  place  appro- 
priated to  public  worship  from  this  liability ;  and 
*s  sdiools  are  not  mentioned,  it  is  a  strong  argu- 
ment that  they  were  not  intended  to  bo  exempted.] 
Here  there  is  no  income  out  of  which  this  pay- 
nnit  can  be  made.  He  is  neither  the  owner  in 
the  receipt  of  rent  nor  capable  of  being  one.  Can 
it  with  propriety  be  said  that  the  appellant  is  in 
tty  KDse  an  owner  of  these  premises  ?    [Black- 


burn, J. — As  a  trustee,  he  necessarily  incurs  some 
liability,  and  must  have  some  means  of  recoup- 
ing himself.]  The  term  "owner"  ha«  hitherto 
always  been  applied  to  some  one  who  can  receive  a 
rent  or  derive  a  benefit  for  the  premises.  He 
referred  to 

EdUston  V.  Francis,  7  C.  B.,  N.  S.,  568,  581,  587 ; 
and  to 

Angell  v.  Paddington,  L.  Bep.  3  Q.  B.  714. 

MOward,  Q.C.  (WilU  with  him.)— The  appellant, 
as  trustee,  is  the  legal  owner  of  the  premises 
which,  unless  they  are  expressly  exempted,  are 
liable  to  these  expenses.  It  is  quite  immaterial 
that  they  produce  no  rent  in  fact.  Suppose  the 
application  were  to  be  for  a  poor-rate  it  would  be 
made  to  the  trustee.  [Cockburjj,  C.J. — There  is 
certainly  some  difiSculty  in  saying  that  this  gentle- 
man comes  within  the  definition  of  an  "  owner."] 
As  the  property  is  not  exempt,  there  must  be 
some  one  liable  to  pay. 

Hannay  was  heard  in  replv. 

Blackburn,  J.  (a).  —  I  think  that  our  judg- 
ment must  be  for  the  respondent.  The  burthen 
of  making  these  works  is  cast  upon  the  owners  of 
the  property  having  the  frontage.  The  property 
here  consists  of  premises  fronting  the  street,  and 
the  appellant  is  the  trustee,  or,  in  a  popular  sense, 
the  owner.  Now,  the  interpretation  clause  says 
that  the  word  "  owner"  shall  mean  the  pterson  for 
the  time  being,  receiving  the  rack  rent  of  the 
lands  or  premises  in  connection  with  which  the 
said  word  is  nsed,  whether  on  his  own  account  or 
as  agent  or  trustee  for  any  other  person,  or  who 
would  so  receive  the  same  if  such  lands  or  pre- 
mises were  let  at  a  rack-rent.  The  clause  does 
not  say  that  tho  word  "  owner"  shall  include  such 
persons,  but  that  it  shall  mean  such  persons. 
Now,  it  is  true  that  the  school  cannot  be  let,  yet, 
if  any  benefit  could  arise  from  it,  it  would  attach 
to  the  owner.  Thei-eforo,  I  think  the  appellant  is 
within  the  words  of  the  section,  and  there  is  no 
reason  why  the  promises  should  not  bear  the  bur- 
then. And  OS  to  the  payment  falhng  upon  the 
trustee,  he  must  get  recouped  out  of  the  funds, 
whatever  they  mny  be. 

Mellor,  J. — I  am  of  the  same  opinion.  The 
owners  of  premises  fronting  the  street  are  to  pay 
the  expenses,  and  there  is  no  exception  of  property. 
In  tho  subsequent  Act  there  is  a  specific  exception 
from  liability  in  certain  cases  which  does  not  in- 
clude the  present  one.  I  cannot  read  the  Act 
without  thinking  that  the  appellant  comes  within 
the  description  of  "  owner." 

Lush,  J. — The  statute  upon  which  the  case  of 
Angell  v.  The  Paddington  Vcstiij  was  decided,  was 
very  different  to  this.  The  appellant  here  is  un- 
doubtedly an  owner  within  the  meaning  of  the 
Act,  and  it  is  no  answer  for  him  to  say  that  he  has 
accepted  an  o£Sce  which  forbids  him  from  letting 
tho  premises. 

Jitdgmetif  for  tjie  respondents. 

Attorney  for  the  appellant,  II.  A.  Mande.  ' 

Attorney  for  the  respondents,  C.  liairett,  Wake- 
field. 


(a)  Cockbnm,  C.J.  had  left  the  court. 
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TlMrsday,  June  22. 
Petty  v.  Cooke. 

^itrefy — Liabiliitj  of — Payment  by  debtor  to  creditor 

avoided  im  a  fraudulent  preferenee. 
-'1  gurct'tfor  a  debt  i«  not  disckanjed  by  the  fact  of 
the  creditor  haeing  innocently  received  payment 
fivm  the  principal  debtor,  if  »uch  payment  hae 
been  suhseqitently  avoided  as  afraudident  prefer^ 
cnce  undeT  {lie  banhmptcy  hxxvs  by  tlu}  assig>iees 
of  ilm  debtor,  and  they  luwe  rccocered  from  tlie 
creditor  tlie  sum  paid. 
"Eeos  V.  Berrington  (2  Vcs.jun.  540;  2  Wh.  Sf  T. 

L.  C.  887)  cited  and  disapproved. 
Declaration. 

For  that  the  defendant,  on  the  22nd  May  1865, 
by  his  promissory  note  now  overdue,  promised  to 
pay  to  the  plaintiff  1001.  with  interest  tnercon  at  the 
rate  of  52.  per  cent,  per  annum  on  demand,  but  did 
not  pay  the  same ;  and  the  plaintiff  also  sues  the 
defendant  for  money  payable  by  the  defendant  to 
.  the  plaintiff  for  money  found  to  be  due  from  the 
'  defendant  to  the  plaintiff  on  accounts  stated  be- 
tween them.     And  the  plaintiff  claims  1102. 

Plea  3.  And  for  a  third  plea,  the  defendant 
saith  that  the  said  promissory  note  in  the  said  first 
count  mentioned  was  made  by  the  defendant  and 
■one  S.  D.  Steele  jointly,  and  whereby  they  jointly 
and  sevei-ally  promised  to  pay  the  moneys  therein 
mentioned,  and  that  the  said  accounts  in  phe  said 
-declaration  alleged  to  have  been  stated  were  so 
stated  of  and  concerning  the  money  due  upon  the 
said  promissory  note,  and  no  other  money  whatso- 
•ever,  and  that  the  said  money  found  to  be  due  and 
the  said  moneys  due  upon  the  said  note  arc  the 
same,  and  not  (ufferent  moneys ;  and  the  defendant 
further  saith  that  after  the  said  note  became  due, 
-and  before  action,  the  said  S.  D.  Steele  satisfied 
and  discharged  the  plaintiff's  claim  by  payment. 

Plea  5.  And  for  a  fifth  plea  the  defendant,  for  a 
•defence  on  equitable  grounds,  says  that  the  said 
promissory  note  in  the  said  first  count  mentioned 
was  made  by  the  defendant  and  one  S.  D.  Steele 
jointly,  and  whereby  they  jointly  and  severally 
promised  to  pay  the  moneys  therein  mentioned, 
and  that  the  said  accounts  in  the  said  declaration 
alleged  to  have  been  stated  were  so  stated  of  and 
<x>uccming  the  moneys  due  upon  the  said  pro- 
missory note  and  no  other  money  whatsoever,  and 
the  said  money  found  to  be  due  and  the  said 
moneys  due  upon  the  said  note  are  the  same  and 
not  different  moneys ;  and  the  defendant  fm-ther 
saith  that  he  made  the  said  note  jointly  with 
S.  D.  Steele  for  the  accommodation  of  the  said 
S.  D.  Steele,  and  as  his  surety  onl^,  to  secure  a 
-debt  due  to  the  plaintiff  from  tne  saad  S.  B.  Steele 
alone,  of  which  the  pluntiff  at-  the  time  of  the 
making  of  the  said  note  and  when  he  first  received 
the  same  had  notice,  and  that,  except  as  aforesaid, 
there  never  was  any  value  or  consideration  for  the 
making  or  payment  of  the  said  note  by  the  defen- 
-daut;  and  the  defendant  further  says  that,  after 
the  said  note  became  due  and  whilst  the  plaintiff 
was  the  holder  of  the  said  note,  the  said  S.  D. 
Steele  paid  to  the  plaintiff,  and  the  plaintiff  then 
Teceived  from  the  said  S.  D.  Steele,  money  exceed- 
ing the  amount  due  upon  the  said  note  in  payment 
of  the  same,  and  which  payment  then  operated 
as  a  full  satisfaction  and  discharge  of  the  plaintiff's 
«laim  upon  the  said  note  as  agamst  the  defendant, 
and  of  all  the  moneys,  causes  and  rights  of  action 
gainst  him  in  respect  thereof. 


Replication  2.  -Ajid  for  a  further  replication  on 
equitable  grounds  to  the  defendant's  third  and 
fifth  plea  respectively,  the  plaintiff  says  that  the 
payments  in  the  said  pleas  respectively  mentioned 
were  one  and  the  same  identical  payment,  and 
not  other  or  different  payments,  and  that  the  said 
S.  D.  Steele  at  the  time,  to  wit,  on  the  0 th  Dec.  1869, 
when  he  made  such  payment  as  in  the  said  third 
and  fifth  pleas  respectively  mentioned,  was  a  trader, 
within  the  meaning  of  the  laws  and  statutes  con- 


cerning bankruptcy,  in  insolvent  circumstances 
and  the  said  S.  D.  Steele  made  the  said  pay- 
ment   to    the    plaintiff    voluntarily,    and   with- 


out any  pressure  or  demand  on  him,  the  said 
S.  D.  Steele,  for  the  payment  of  the  same,  and 
such  payment  was  made  by  the  said  S.  D.  Steele 
in  contemplation  of  bankruptcy,  or  of  a  qiuui 
bankruptcy,  bv  the  execution  by  him,  the  said 
S.  D.  Steele,  of  a  trust  deed  for  the  benefit  of  his 
creditors,  within  the  true  intent  and  meaning,  and 
according  to  the  clauses  of  the  Bankruptcy  Act 
1861,  relating  to  trust  deeds  for  the  benefit  of 
creditors,  and  for  the  purpose  of  defeating  the  pro- 
visions of  the  Bankruptcy  Act  1861,  and  the  other 
statutes  concerning  bankrupts,  and  the  plaintiff 
was  then  wholly  igAorant  that  such  payment  was 
so  made  in  such  contemplation  as  aioi*esaid ;  and 
the  plaintiff  further  says  that,  after  the  making  of 
such  payment  by  the  said  S.  D-  Steele  to  the 
plaintiff,  as  aforesaid — to  wit,  upon  the  14th  Dec. 
1869,  a  deed  or  instrument  of  assignment  was  duly 
made  and  entered  into  between  the  said  S.  D. 
Steele,  as  debtor,  and  his  creditors,  and  William 
Grurson  Graham,  Ira  IckeringiU,  and  Bobert 
Beaulnnd,  as  trustees  on  behalf  of  the  creditors  of 
the  said  S.  D.  Steele,  being  a  trust  deed  for  the 
benefit  of  the  creditors  of  the  said  S.  D.  Steele, 
within  the  true  intent  and  meaning,  and  accord- 
ing to  the  clauses  of  the  Bankruptcy  Act  1861, 
relating  to  trust  deeds  for  the  benefit  of  creditors, 
and  under  which  said  deed  or  instrument  (all 
things  necessary  in  that  behalf  according  to  the 
statutes  in  that  case  mode  and  provided  having 
happened  and  been  done)  the  right  to  avoid  and 
rescind,  as  a  fraudulent  preference,  the  payment  of 
the  .vaid  note  so  made  by  the  said  S.  I).  Steele 
to  the  plauitiff,  and  to  recover  from  the  plaintiff 
the  amount  thereof,  became  and  was  vesteii  in  the 
said  William  Grurson  Graham,  Ira  IckeringiU,  and 
Robert  Bcaulond,  as  such  trustees  as  aforesaid,  and 
the  plaintiff  further  says  that,  after  the  executionand 
registration  of  the  said  deed  or  instrument,  and 
alter  the  right  to  avoid  and  rescind,  the  said  pay- 
ment of  the  said  S.  D.  Steele  to  the  plaintiff,  so 
became  vested  in  the  said  William  Grurson  Gra- 
ham, Ira  IckeringiU,  and  Robert  Boauland,  as  such 
trustees  as  aforesaid,  they  the  said  William  G.  Gra- 
ham, Ira  IckeringiU,  and  Robert  Bcauland,  as  such 
trustees  as  aforesaid,  did  elect  to  avoid  and  rescind, 
and  did  avoid  and  rescind  the  said  payment  by  the 
Baid  S.  D.  Steele  to  the  plaintiff,  and  called  upon 
and  required  the  plaintiff  to  pay  the  money  so  re- 
ceived by  him  from  the  said  S.  D.  Steele,  in 
payment  of  the  said  note  to  them,  the  said  William 
Grurson  Graham,  Ira  IckeringiU,  and  Robert 
Beauland,  as  such  trustees  as  aforesaid ;  and  the 
plaintiff  further  says  that  afterwards,  and  in  con- 
sequence of  the  said  election,  and  so  being  called 
upon  and  required  by  the  said  William  Grurson 
Graham,  Ira  IckeringiU,  and  Robert  Beauland,  aa 
such  trustees  as  aforesaid,  to  pay  the  said  money 
so  received  by  the  plaintiff  from  the  said  S.  D. 
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Steele  in  'payment  of  the  sMd  note,  he  paid  the 
Eame  money  to  the  said  Williani  Qrurson  Grahani, 
Ira  Ickeringill,  and  Robert  Beauland,  as  snch 
trustees  as  aforesaid,  and  within  a  reasonable  time 
ifter  snch  payment  gave  notice  thereof  to  the 
defendant;  and  the  plaintifi  says  that  the  pay- 
ment bv  the  said  S.  D.  Steele  to  the  plaintiff, 
tmder  tne  circumstances  stated  in  this  replication, 
•nd  no  other  was  and  is  the  identical  payment 
mentioned  by  the  defendant  in  the  3rd  and  5th 
pleas  rcspectirely ;  and  the  plaintiff  says  that 
such  payment  did  not  operate  in  satisfaction  and 
disHiarge  of  the  causes  of  action  in  the  declaration 
mentioned,  as  in  the  said  pleas  respectively  alleged. 

Demurrer  to  the  replication  on  equitable 
grounds. 

Matters  of  law  to  be  argued  in  support  of  this 
denurrer  were,  that  the  fact  of  the  payment 
luring  been  made  in  anticipation  of  a  deed  under 
the  Iv-Jnd  section,  did  not  vender  it  void,  and  that 
I^aiDtiS's  remedy  was  at  least  suspended,  and 
therefore  destroyed  as  against  the  defendant,  by 
the  payment  admitted. 

Joinder  in  demurrer. 

The  following  were  the  plaintiff's  points  :  First, 
that  by  the  election  of  the  trustees  to  avoid  the 
piyment  as  s  fraudulent  preference  the  debt  of  the 
pnncipal  debtor  and  the  obligations  of  the  defen- 
dant as  bis  surety,  did  thereby  revive  Newington 
T.  L;fy  (L.  Ben.  5  C.  P.  607,  612),  Pritchard  v. 
Sitehtoek  (6  M.  &  Gr.  P.  151),  Doe  d.  Lloyd  v. 
PaicfU  (o  B.  &  C.  308,  312) ;  secondly,  that  by  the 
election  of  the  trustees  to  avoid  the  payment  made 
bv  the  principal  debtor,  the  same  became  void 
m  initio ;  thirdly,  that  the  payment  by  the  princi- 
pal did  not,  under  the  circumstances,  operate  as  a 
nyment  in  satisfaction  and  discharge  of  the  plain- 
tin's  claixn. 

The  following  were  the  defendant's  points : — 
Krst,  that  the  plaintiff's  replication  to  tne  drfen- 
dant's  third  and  fifth  pleas  respectively  i<  bad  upon 
the  following  grounds,  that  it  admits  that  the  de- 
fendant'd  joint  maker  S.  D.  Steele  paid  the  promis- 
aoty  note  dccUured  on ;  secondly,  that  it  appears 
from  the  facts  stated  that  the  said  payment  was 
a  good  and  valid  payment  as  between  Steele  and 
the  plaintiff;  thirdly,  that  daring  the  interval 
between  the  payment  of  Steele  and  the  election 
on  the  f>art  of  his  trustees,  the  plaintiff's  claim  was 
actually  paid  and  satisfied,  and  his  right  of  action 
on  the  note  gone  and  destroyed  in  law,  and  the 
fitcts  stated  do  not  disclose  any  legal  answer  or 
equity  against  the  defendant's  setting  up  the  facts 
stated  in  the  pleas  as  an  answer  to  the  present 
artion  on  the  note ;  fourthly,  that  a  right  of  action 
ait  law  suspended  by  the  acts  of  the  parties  is  for 
ever  gone  and  destroyed,  and  if  the  creditor  has 
any  nght  in  equity  to  be  paid,  notwithstanding 
the  destruction  of  the  legal  cause  of  action,  such 
right  should  be  enforced  through  the  medium  of  a 
court  of  equity,  and  not  set  up  by  way  of  equitable 
answer  to  a  plea  disclosing  the  legal  defence; 
fifthly,  that  even  if  the  repucation  were  not  bad 
upon  the  above  grounds,  viewing  the  defendant 
and  Steele  as  mere  ordinary  joint  makers,  yet  it  is 
deariy  so,  it  being  admitted  thereby  that  the  de- 
fen^mt  stood  in  the  relation  of  surety  for  Steele,  as 
alleged  in  the  fifth  plea,  and  being  bad  as  to  that  plea 
is  bad  altogether;  sixthly,  thattheroplicationadmits 
tibat  by  the  act  of  the  plaintiff  in  receiving  payment 
from  Steele  he  precluded  himself  &om  suing  the 
latter  person   during  the  interval  between  snch 


receipt  and  the  return  of  the  money  to  the  trustees,, 
and  that  such  act  therefore  dischiu^ed  the  defen- 
dant as  such  surety ;  seventhly,  that  it  is  no- 
answer  to  such  act  for  the  plaintiff  to  say  that  he 
was  not  aware  of  the  nature  or  effect  of  it,  seeing- 
that  the  prejudice  to  the  defendants  as  surety  was 
the  same  whether  ho  were  or  were  not  so,  and 
being  bad  as  to  the  fifth  plea,  is  bad  altogether ; 
eighthly,  that  it  is  consistent  with  the  said  replica- 
tion that  Steele,  at  the  time  he  paid  the  said  debt, 
merely  contemplated  the  execution  of  a  deed  of 
composition  under  the  lO^nd  section  of  the  Bank- 
ruptcy Act  1861,  not  an  assignment  to  trustees  for 
the  benefit  of  his  creditors,  and  if  so  the  payment 
could  not  be  avoided  by  the  said  trustees,  merely 
because  he  ultimately  executed  an  assignment  to 
them. 

Hcrscliell  for  the  defendant. — Payment  by  way 
of  fraudulent  preference  being  voidable  only,  and 
not  absolutely  void,  operated  as  a  good  payment  at 
the  time  to  discharge  the  surety,  who  cannot  when 
once  discharged  be  afterwards  rendered  again 
liable  for  the  payment  made  by  his  principal.  IT 
in  the  interval  oetween  the  time  of  the  payment 
and  the  time  when  it  was  avoided  the  sm-ety  had 
been  sued,  he  would  have  had  a  complete  answer  to 
the  action.  When  a  creditor  does  any  act  which 
deprives  the  surety  of  his  right  of  stepping  into 
the  place  of  the  creditor  and  proceeding  at  onco 
against  the  debtor,  then  the  surety  is  discharged. 
[BLACKBuas,  J. — The  doctrine  in  equity — and  an 
iniquitous  one  I  deem  it  to  be — is,  that  if  a  creditor 
does  a  voluntary  act  of  giving  time  for  a  moment 
or  a  day  to  the  debtor,  ^though  no  damage  to  the 
surety  results  therefrom,  the  surety  will  bo  dis- 
charged.] Tho  act  of  the  creditor  in  receiving 
payment  was  voluntary.  [Lush,  J. — Was  he  not 
bound  to  receive  the  money  when  the  principal 
tendered  it  P  Suppose  he  had  known  that  the  debtor 
was  about  to  become  bankrupt,  could  it  be  said 
that  he  ought  to  have  refused  to  take  payment  ?1 
Possibly  not.  [Blackbukn,  J. — It  is  very  hard 
upon  the  creditor  that  he  should  lose  his  remedy 
against  the  surety.  Lord  Eldon  says,  indeed,  that 
it  is  inequitable  to  sue  the  surety  after  time  given 
to  tho  principal,  which,  with  due  submission  to  so 
great  a  lawyer,  is  a  very  technical  doctrine^ 
and  will  not  apply  to  this  case.]  In  Bees  v.  Ber- 
ringtmi  (2  Ves.  inn.,  640,  2  Wh.  &  T.  L.  C.  887)  it 
was  held  that  where  the  obligee  in  a  bond  with  a 
surety,  without  communication  with  the  surety, 
takes  notes  from  the  principal  and  gives  further' 
time,  the  surety  is  discharged ;  and  Jbord  Lough- 
borough says :  "  The  obligee  thinks  fit  totally  to- 
change  tho  nature  of  the  security  ....  and,  doing 
this,  ne  does  this  material  injury  to  the  surety.  He- 
has  a  right,  the  day  after  the  bond  is  due,  to  comfr 
here  and  insist  upon  its  being  put  in  suit.  The 
obligee  has  suspended  that  till  the  time  contained 
in  the  notes  runs  ont ;  therefore  he  has  disabled, 
himself  to  do  that  equity  to  the  surety  which  be 
has  a  right  to  demand.  ....  It  is  a  breach  of  the- 
obligation  in  conscience  and  honesty;  and,  it  is  not 
too  much  to  say,  of  that  obligation  in  point  of  law.'  *• 
In  Prildiard  v.  Hitchcock  (6  M.  &  G.  151),  A  had 
guaranteed  the  payment  to  B.  of  two  bills  of  ex- 
change accepted  by  C.  C.  afterwards  handed  over 
the  amount  of  the  bills  to  B.  A  flat  having  been 
issued  against  C,  his  assignees,  in  an  action  for- 
money  had  and  received,  recovered  the  money  back 
from  B.,  as  having  been  paid  by  way  of  fhkuduleni 
preference.    In  an  action  by  B.  against  A,  upon. 
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the  guarantee  A.  pleaded  that  C.  had  paid,  and  B. 
hod  received,  the  money  in  satisfaction  of  the  bills, 
which  allegation  was  traversed  by  the  replication : 
Held,  that  the  payment  did  not  amount  to  a  pay- 
ment in  satisfaction.  Held,  also,  that  B.  might 
prove  the  facts  under  the  above  replication.  But 
held  also,  that  the  verdict  and  judgment  in  the 
action  by  the  assignees  against  B.,  although  evi- 
dence to  explain  the  transaction  were  not  conclu- 
sive against  A  that  the  money  had  been  received 
by  B.  to  the  use  of  the  assignee.  That  was 
a  payment  similar  to  this.  [Blackburn,  J. — In 
those  days  it  must  be  remembered  that  there 
could  not  be  a  plea  on  equitable  grounds. 
Hansen,  J. — May  it  not  well  be  said  that  such  a 
paymenb  was  not  satisfaction,  because  it  must  be 
supposed  to  have  been  taken  subject  to  the  possi- 
bihty  of  a  subsequent  bankruptcy?]  The  court 
held  on  the  traverse  of  that  plea  of  satisfaction  and 
discharge  that  it  was  not  proved.  Equitable  pleas 
were  not  then  in  use,  so  that  the  equitable  question 
as  to  the  eSect  of  the  transaction  between  the 
creditor  and  debtor  on  the  right  of  the  surety 
could  not  be  gone  into.  [Blackbubk,  J. — But  it 
would  have  been  a  defence  to  the  action,  which 
was  on  a  contract  for  guarantee.  In  Hulmet  v. 
Coles  (2  Sim.  12),  Sir  A.  Hart,  V.C.  said  that  "The 
pi-inciple  of  discharging  a  surety  by  the  giving  of 
time  oy  the  creditor  was  a  refinement  o?  a 
court  of  equity,  and  he  would  not  refine  upon 
it."  Are  you  not  refining  hereP  Can  you 
point  out  a  case  in  which  an  unconscious  inno- 
cent act  of  the  creditor  discharged  the  surety?] 
The  contract  of  suretyship  as  between  all  three 
parties,  the  principal,  creditor,  and  surety,  gives 
certain  rights  to  each,  one  of  which  is  a  right  of 
the  surety  to  step  in  and  pay  off  the  creditor,  and 
to  take  his  place  and  his  rights  against  the  debtor. 
Whenever  a  transaction  tokes  place  between  the 
principal  and  his  creditor  which  deprives  the 
surety  of  those  rights,  then  the  latter  is  discharged, 
and  it  matters  not  that  the  act  is  unconsciously 
done,  and  the  creditor  at  the  time  he  does  it  is 
unaware  that  it  will  deprive  the  surety  of  his 
rights. 

Forbes  for  the  plaintiff.— The  reason  why  the 
surety  is  discharg^  by  the  ere  Jitor  giving  time  to 
the  debtor  is,  that  there  is  a  different  contract 
entered  into.  But  the  principle  applicable  here  is 
dear.  The  surety  in  effect  contracts  that  the 
creditor  shall  obtain  good  payment;  and  if  good  pay- 
ment is  not  made,  the  surety  is  not  discharged.  This 
payment  was  afterwards  avoided,  and  it  amounted 
to  no  more  than  if  one  had  been  made  with  another 
man's  money.  Payment  in  law  means  good  pay- 
ment. It  was  the  duty  of  the  creditor  to  take  the 
monejr  offered  to  him ;  he  could  not  refuse,  and  his 
receiving  it  was  apparently  the  most  favourable 
act  towards  the  surety  himself  that  could  be 
done.  In  Newlngion  v.  Levy  (23  L.  T.  Bep. 
N.  S.  70,  and  595;  L.  Bep.  5  C.  P.  612  on  appeal, 
L.  Bep.  6  C.  P.  180),  Willes.  J.,  says  (p.  612) :  "It 
must  nave  often  happened  that  a  voluntary  pay- 
ment, good  at  the  time  as  extinguishing  the  debt, 
has  been  rendered  void  by  matter  subsequent,  as 
in  the  event  of  the  bankruptcy  of  the  debtor,  and 
an  election  by  his  assignees  to  treat  the  payment 
as  a  fraudulent  preference;  and  it  has  never  been 
successHilly  contended  that  the  debt  did  not 
thereby  revive.  Indeed,  the  contrary  is  involved 
in  the  decision  of  Pritchard  v.  EUdicock  (««|>.)." 
The  fiwts  otPritchard  v.  HUclicock  are  ahnost  the 


same  as  those  in  the  present  case,  the  only  differ- 
ence being  that  there  was  a  bankruptcy ;  here  a 
deed  of  assignment.  In  that  case  it  was  held  that 
the  payment  did  not  discharge  the  surety,  because 
it  was  not  a  payment  in  satis&ction  and  discliarge. 
The  payment,  to  have  such  an  effect,  must  bo  a  pay- 
ment good  a^];ainst  the  world.  Here  it  was  not  good 
for  a  moment,  for  facts  existed  which  made  the 
whole  transaction  voidable  ab  initio. 

HersclieU  in  reply. 

Blacksubjj,  J. — ^Although  it  may  be  perhaps 
somewhat  presumptuous  to  decide  this  case,  which 
turns  on  an  equity  point,  without  taking  time  to 
consider,  I  confess  that  it  seems  to  me  clear  both  in 
equity  as  well  as  law  that  the  plaintiff  is  entitled 
to  sue  the  surety,  and  that  there  is  nothing  in  the 
case  which  has  discharged  the  latter  from  liability. 
As  early  as  Rees  v.  Berringion,  a  case  decided  in 
1795  byijord  Loughborough,  and  reported  in2  Yes. 
jun.,  510,  it  was  held,  on  what  certainly  s«eins 
somewhat  artificial  reasoning,  that  where  any  time 
is  given  by  a  creditor  to  a  principal  debtor,  the 
surety  is  in  equity  discharged,  however  short  the 
time  may  be,  on  the  ground  that  the  giving  of 
time  interferes  with  the  right  which  the  surety 
has  to  come  to  the  principal  debtor  to  say,  "1 
pay  you  the  money  and  require  you,  on  my 
giving  you  a  proper  indemnity,  to  handover  allyour 
right  to  me.  ti  he  did  that,  and  it  turns  out  that 
the  creditor  has,  by  giving  time  to  the  debtor,  pre- 
cluded himself  from  suing,  and  so  deprived  the 
surety  of  the  right  of  suing  in  his  (the  creditor's) 
name,  though  for  ever  so  short  a  time,  it  has  been 
held  to  discharge  the  surety  from  his  obligation. 
Lord  Eldon,  in  Samuel  v.  Howartli  (3  Mer.  272), 
cited  in  the  notes  to  Bees  v.  Berrington,  says : — 
"  The  rule  is  that  if  a  creditor,  without  the  consent 
of  the  suretv,  gives  time  to  the  principal  debtor, 
by  so  doing  be  discharges  the  surety — that  is,  time 
IS  given  by  virtue  of  positive  contract  between  the 
creditor  and  principal,  not  where  the  creditor  is 
merely  inactive.  And  in  the  case  put,  the  surety 
is  held  to  be  discharged,  for  this  reason,  because 
the  creditor,  by  so  giving  time  to  the  principal, 
has  put  it  out  of  the  power  of  the  surety  to  con- 
sider whether  he  will  have  recourse  to  his 
remedy  a^;ainst  the  principal  or  not,  and  be- 
cause he,  m  fact,  cannot  have  the  same  remedy 
against  the  principal  as  he  would  have  had 
under  the  original  contract.  ...  It  has  been 
truly  stated  that  the  renewal  of  these  bills  might 
have  been  for  the  benefit  of  the'  surety ;  but  the 
law  has  said  that  the  surety  shall  be  the  judge  of 
that,  and  that  he  alone  has  the  right  to  determine 
whether  it  is  or  is  not  for  bis  benefit.  The  credi- 
tor has  no  right — it  is  against  the  faith  of  his 
contract—to  give  time  to  the  principal,  even  though 
manifestly  for  the  benefit  of  the  surety,  without 
the  consent  of  the  surety."  Such  is  the  principle 
which  Lord  Eldon  lays  down;  I  think  it  is  im- 
possible to  read  it  without  saying,  with  due 
respect  for  so  great  a  judge,  that  it  is  based  on 
highly  technical  reasoning,  however  accurately 
and  strictly  logical  the  reasoning  may  be.  That 
the  creditor  who  gives  time  to  the  principal  with- 
out eicpressly  reserving  his  right  against  the 
surety  does  alter  the  rights  of  the  surety,  and  so 
discharge  him,  is  clear.  But  that  time  given  by  a 
lenient  creditor  which,  ninety-nine  times  out  of  a 
hundred,  does  not  injure  the  surety  should  yet  dis- 
charge him,  is  to  my  mind  not  justice,  although  esta- 
blished by  courts  of  equity ;  and  if  in  the  coarse  of 
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the  legisktum  which  is  contemplated  it  should  be 
eucted,  m  ie  proposed,  that  where  law  and  equity 
conflict,  the  rule  of  equity  shall  prevail,  I,  for 
one,  (hall  be  very  reluctant  to  administer  such  a 
doctrse  of  equity  as  that  I  have  mentioned.  The 
law  would  have  to  adopt  the  doctrine,  that  giving 
of  time  discbarKes  the  surety  unless  the  rights  are 
■Bved  Now  toe  whtde  ground  of  the  doctrine 
there  is  that  it  is  against  good  faith,  that  is,  against 
the  dntf  of  the  crMitor,  that  he  injured  the  surety 
with  his  eyes  open,  that  he  did  it  in  such  a  way 
that  it  was  s  breach  of  duty  and  good  faith. 
PattJng  it  on  that  basis,  it  is  perfectly  obvious  in 
this  case,  that  the  creditor  who  took  the  mon^ 
which  he  could  not  refuse,  and  had  no  means  of 
knowing  that  it  would  injure  the  surety,  did 
Dothinf  which  would  discharge  the  surety,  on  the 
BnuuT  that  he  inequitably  injured  the  rights  of 
uv  surety.  Then  |is  the  payment  good  P  Clearly 
not  Priichard  v.  Hitchcock  is  a  decision  in  point. 

LcsH,  J. — 1  am  of  the  same  opinion.  The  rules 
of  hw  and  equity  as  regards  the  right  of  the  surety 
«c  the  same.  I  do  not  think  there  is  any  difference 
vhatever  between  them.  I  entertain  not  the 
lightest  doubt  that  the  act  which  discharges  the 
nrety  must  be  something  inequitable  at  the  time 
it  is  done,  something  calculated  to  interfere  with 
the  rights  of  the  surety,  that  cannot  be  surely  by 
payment  of  money  which  the  creditor  has  every 
nuon  to  believe  at  the  time  is  a  good  payment. 
Tlie  creditor  would  have  done  a  very  wrongful  act 
towards  the  surety  if  he  had  refused  to  receive  the 
money,  because  at  the  time  of  payment  he  had  no 
notioe  that  the  debtor  meant  the  payment  to  be  a 
frudolent  preference.  It  was  rather  a  kindness 
to  the  surety  to  receive  it,  than  an  injuiy. 

HisXEK,  J. — I  am  of  the  same  opinion.  Lord 
Eldon  puts  it  that  the  surety  is  discharged  if  the 
a«ditOT  does  anything  "  against  the  faith  of  his 
oontract."  How  can  it  bo  said  to  be  against  the 
bith  of  his  contract  to  do  that  which  it  was  the 
creditor's  duty  to  do — viz.,  to  receive  payment.  It 
toned  out  that  it  was  not  a  good  payment,  there- 
Core  the  surety  is  not  discharged. 

Attorney  for  the  plaintiff,  U.  Broderick. 

Attorneys  for  the  defendants,  Edteardt,  Leyton, 

OOUST  OF  COmCOV  PUSAS. 

Itfotadbj  M.  W.  McKbllxk  and  H.  H.  HocxiHe,  Eaqrs., 
BuTiatec»«t-lAW. 

Friday,  June  23. 

OrmcHKiif  (app.)  v.  Woite  Liox  Hotel  Compa^ii 
(LDaTED)  (resp.). 

!*»,  money  loH  ^  ffuest  at — Evidence  of  negligence 
ofwett — LMving  bed  room  door  unlocked. 

iloMti^,  a  guett  at  defeHdant'i  inn,  went  to  bed, 
Ittnng  a  bag  coniaining  about  271.  in  his  iroutert^ 
fodceL  He  left  hit  troutert  on  the  ground  at  the 
fide  of  his  bed  furthest  from  the  door.  Tliere  teas 
a  lock  M»  the  key  of  the  door,  but  plainiiff  only 
A^  the  door,  and  did  not  lock  tt.  Plaintif 
had  preeioutly  pulled  the  bag  containing  the 
*MMy  out  of  hit  pocket  tn  the  commercial  room 
fir  Me  purpote  of  paying  somebody  some  money. 
fa  the  Bourse  of  the  night,  somebody  entered  plain- 
Mf*  bedroom,  through  the  door,  and  stole  plain- 
J4'»  bag  qf  money  : 

Bdd,  that  there  was  emdenee  to  go  to  tlie  jury  of 
'^'gligence  on  the  part  of  the  plaintiff,  which  occa- 


sioned the  loss  in  such  a  way  tliai  U  would  not 

IwAie  happened  if  plaintiff  had  used  tlie  care  that 

a  pi-udcnt  man  miglU  rea^onahly  be  expected  to 

liave  taken  under  tlie  circumstances. 

On  appeal  from  the  ruling  of   the  judge  of  the 

County  Court  at  Bristol,  the  following  case  was 

stated: 

1.  This  is  an  action  brought  against  the  defen- 
dants, who  keep  a  common  inn  lor  the  accommo- 
dation of  travellers,  to  recover  for  the  loss  by  the 
plaintiff  when  a  guest  therein  of  272.  The  case 
came  on  on  the  l^h  Dec.  1870.  The  following  are 
the  particulars  annexed  to  the  summons  : 

In  the  County  Court  of  Gloaoeatershire,  holden  at 
Bristol. 

Between  Samnel  Oppenheim,  plaintiff,  v.  The  White 
Lion  Hotel  Company  (Limited),  defendants. 

The  plaintiff  sues  the  defendants  for  that  the  said 
defendants,  being  Innkeepers,  the  said  plaintiff,  on  the 
Slst  Aug.  last,  beoame  and  was  the  gaest  of  the  defen- 
dants for  reward  to  be  paid  by  the  plaintiff  to  the  defen- 
dants, and  it  therenpon  became  and  was  the  duty  of  the 
defendants  to  provide  the  plaintiff  with  a  safe  and  pro- 
perly seoorad  apartment  for  the  reception  and  safe  keep- 
ing of  himself  and  his  moneys  and  other  personal  belong- 
ings; yet  the  defeqdonts  did  not  providie  a  safe  and 
properly  seonred  apartment  for  the  purpose  aforesaid, 
and  did  not  properly  secure  the  personal  belongings  of 
the  plaintiff,  ont  were  so  netrligent  in  the  premises,  and 
so  wrongfully  and  negligentiy  acted  as  such  innkeepers 
as  aforesaid,  that  the  phuntiff  as  such  goest  as  aforesaid 
beoame  dispossessed  and  deprived  and  lost  the  benefit  of 
certain  property  (to  wit)  a  bag  oontaining  221.  6*.,  and 
was  and  is  greatly  damnified  in  and  about  the  said 
premises.  And  the  plaintiff  also  sues  the  defendant 
for  that  the  defendants,  on  the  day  aforesaid,  wrong- 
fnll^  oonvarted  to  their  own  nse  and  deprived  the 
plaintiff  of  the  possession  of  certain  property  of 
the  plaintiff,  to  wit,  the  said  bag  of  monev.  And 
tqe  plaintiff  aUo  sues  the  defendants  for  that  the 
defendants  contracted  and  agreed  with  and  promised  to 
the  plaintiff  that,  in  consideration  of  his  becoming  their 
guest  for  reward  as  aforesaid,  they  woold  indemnify  and 
repay,  or  reimburse  him  for  any  money  or  other  property 
whioh  he  might  lose,  or  of  which  he  might  otiierwise  be 
deprived  whilst  their  guest  as  aforesaid.  And  the  plain- 
tiff therenpon  beoame  and  continued  a  ^nest  for  reward 
of  the  defendants,  but  the  defenduits  did  not  keep  and 
perform  their  said  agreement  and  promise,  but  broke  the 
same  to  the  injnn  of  the  plaintiff  as  aforesaid.  And  the 
plaintiff  claims  271. 

Dated  the  3rd  Nov.  1870. 

2.  The  plaintiff  is  a  manu&cturer  and  general 
merchant,  carrying  on  his  business  in  London. 
The  defendants  carrv  on  the  business  of  common 
innkeepers,  in  Broad-street,  in  the  city  of  Bristol. 

3.  Tne  plaintiff,  who  occasionally  travels  for  the 
purpose  of  his  business,  had  for  eleven  years 
before  the  commencement  of  this  action,  when  be 
happened  to  be  in  Bristol,  resorted  to  the  inn 
called  the  VIThite  Lion  Hotel,  kept  by  the  defen- 
dants when  the  cause  of  action  arose. 

4.  On  the  Slst  Aug.  1870  the  plaintiff  came  to 
Bristol,  and  went  alone  to  the  defendant's  inn  (the 
White  Lion  Hotel).  He  arrived  at  about  eleven 
o'clock  in  the  evening,  was  received  as  a  traveller, 
and,  upon  his  request,  a  bed  room  for  the  night 
was  appropriated  for  his  use.  The  plaintiff  having 
depositiad  nis  portmanteau  in  the  hotel,  went  into 
the  commercial  room,  where  he  remained  till 
about  twelve  o'clock,  when  he  proceeded  to  his  bed- 
room. 

6.  When  the  plaintiff  arrived  at  the  defendants' 
inn  he  had  with  him  a  canvass  bag,  containing  222. 
and  some  odd  shillii^  in  money  and  a  half  oTa  52. 
note,  such  bag  with  its  contents  being  in  the 
pocket  of  his  trousers  which  he  then  wore. 

6.  When  in  the  the  commercial  room  the  plain- 
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tifE  did  not  exhibit  his  money  nor  mention  to  atiy 
one  that  he  had  any  money  in  his  possession,  but 
about  five  minutes  before  he  went  to  his  bed  i-oom 
he  took  out  the  canvass  bag  from  his  pocket,  and 
took  sixpence  from  it  to  pay  for  some  postage 
stamps.     He  then  replaced  the  bag  ui  his  pocket. 

7.  riie  plsiintiff  was  shown  to  his  bed  room  by 
the  chambeminid,  who  remarked  to  him  that  the 
window  of  his  bed  room  was  open,  to  which  he 
repHed  that  he  always  slept  with  his  window 
ojx>u. 

H.  The  plaintiff's  be<l  room  was  on  an  upper 
storey  of  the  defendant's  premises.  The  window 
opened  on  to  a  balcony  into  which  two  other  rooms 
01  the  inn  looked. 

?.  Tlie  door  of  the  bed  room  had  attached  to  the 
inside  of  it  a  bolt  and  a  lock  with  a  key  in  it,  both 
in  good  order  and  repair. 

10.  After  the  plaintiff  camo  to  his  bed  room  he 
closeil  the  door,  proceeded  to  undre-sa,  and  placed 
hia  trousers,  in  the  pocket  of  which  the  bag  con- 
taining tlie  money  ti\en  wa«,  on  a  chair  by  the  side 
of  his  bed,  on  that  side  furlliest  from  the  door,  and 
in  such  a  position  that  anyone  entering  the  room 
would  have  had  to  have  gone  round  the  bod  to  get 
to  the  chair. 

11.  The  plaintiff  then  wont  to  bed,  without  having 
locked  or  Dolted  the  door  of  the  room,  the  door 
remaining  shut. 

12.  There  was  no  notice  in  the  plaintifT-s  room 
requiring  ^e.its  to  lock  or  bolt  their  doors,  nor 
had  the  plamtiQ'  seen  any  such  notice  in  any  part 
of  the  defendant's  inn,  nor  was  he  told  by  any  of 
the  defendant's  servants  that  guests  were  requnvd 
or  advised  to  lock  or  bolt  the  doors.  The  plaiutitT, 
in  giving  his  evidence,  stated  that  he  was  genenvlly 
in  the  habit  of  locking  his  bed  room  doors  when 
sleeping  in  an  inn,  but  ho  had  not  done  so  on  the 
occasion  in  question. 

13.  Tbo  plaintiff  got  up  at  seven  o'clock  the 
next  morning.  The  door  of  tho  room  was  then 
shut. 

li.  The  plaintiS  then  saw  lying  on  the  floor  of 
his  room  some  bits  of  paper  and  a  small  toy  sample 
(whifh  had  been  in  the  trousers'  pocket  in  which 
the  money  was).  The  pocket  of  the  trousers  was 
tamed  luuf  in  and  half  out,  and  the  bag  with  the 
money  contained  therein  was  not  in  t^e  pocket, 
nor  to  be  found  in  the  room. 

15.  As  soon  OS  the  plaintiff  discovered  his  loss 
he  asked  to  sec  the  manager  of  the  hotel,  bat  was 
told  that  he  could  not  see  him  till  between  eight 
and  nine  o'clock.  The  plaintiff  remained  in  his 
room  till  that  time,  when  he  went  doivn  stairs,  saw 
t^e  manager,  and  told  him  he  hod  been  robbed  of 
his  money.  Tho  manager  then  went  up  into  the 
plaintiff's  room  and  inspected  it,  and  also  tho 
adjoining  rooms. 

16.  The  manager  sent  for  two  detectives,  who, 
npon  their  arrival,  examined  the  bed  room  in  whidi 
the  plaintiff  bad  slept,  and  the  door  and  windows, 
and  the  balcony  on  which  the  latter  looked. 

17.  At  tho  hearing  of  this  case  it  was  proved  or 
admitted  that  tho  plaintiff  had  in  his  possession 
271.  in  money  and  a  note,  contained  in  a  bag  which 
was  in  the  pocket  of  his  trousers  when  he  retired 
to  bed;  that  some  person  had  during  the  night 
stolen  such  bag  containing  the  money  ;  that  such 
person  could  not  possibly  have  entered  by  means 
of  the  window  of  the  bed  room;  and  that  the 
robbery  could  only  have  been  effected  by  a  person 
entering  the  plaintifi''s  bed  room  by  the  door. 


18.  It  was  upon  these  fncts  contended  on  behalf 
of  the  defendants  that  the  plaintiff,  in  netrlccting 
to  lock  or  bolt  his  door,  was  guilty  of  negligence, 
so  ivs  to  exonerate  tho  defendant-t  from  their 
liability  as  innkoL'pers,  to  make  good  the  loss 
incurrcfl  by  the  jilaintitf. 

IS'.  Xo  witnesses  were  called  on  behalf  of  the 
defend:ints. 

20.  The  case  was  tried  by  a  jury,  and  the  judge 
of  the  County  Court,  in  summing  np  the  case, 
after  referring  to  the  facts  of  the  case,  and  explain- 
ing the  law  as  regards  tho  liability  of  innkeepers 
for  the  safe  custody  of  the  property  of  their  guests, 
proceeded  to  direct  the  jury  that  the  question  they 
would  have  to  consider  in  this  case  was  whether 
the  loss  would  or  would  not  have  happened  if  the 
plaintiff  hod  used  the  ordinary  care  that  a  prudent 
man  might  reasonably  be  expected  to  ha\-e  taken 
under  the  circumstances.  In  the  former  case  they 
■would  find  for  tho  plaintiff,  in  the  latter  for  the 
defendants. 

The  jury  found  a  verdict  for  the  defendants. 

The  plaintiff  being  dissatisfted  with  the  question 
subinitted  to  the  jury  by  tho  learned  judge,  gave 
notice  of  appeal. 

The  question  for  the  coiisidemtion  of  the  court 
is,  was  the  judge  of  the  Count}-  Court  right  in 
leaving  the  question  of  negUgenco  to  the  jury  in 
tho  form  hereinbefore  stated,  without  telling  them 
(as  tho  plaintiff  contends)  that  the  fact^  proved  did 
not  in  law  amount  *to  such  negligence  as  would 
exonerate  the  defendants  from  their  liability  as  inn- 
keepers to  reimburse  the  plaintiff  for  the  loss  of 
the  -271. 

If  tho  opinion  of  the  court  should  be  in  the 
affirmative,  then  the  appeal  to  be  dismissed  with 
costs;  if  in  the  negative,  then  a  verdict  to  bo  entered 
for  the  plaintiff  for  '171.  with  costs  of  the  appeal,  it 
being  agreed  that  in  that  event  each  party  shall 
pay  his  own  «)3ts  in  the  court  below. 

Oji]teHlteliii,ior  the  appellant.  The  County  Court 
judge  ought  not  to  have  left  the  question  of  the 
plaintifTs  negligence  to  the  jury,  as  there  was  no 
evidence  of  negligence  on  his  jmrt.  The  defen- 
dants were  bound  to  satisfy  the  jury  that  there 
was  negligence  on  the  part  of  tho  plaintiff*,  but  for 
which  the  money  would  not  have  been  stolen. 
That  they  failed  to  do.    He  cited : 

Ford  V.  LomUm  and  South  Wettem  Railway  Com- 
pany, 2  F.  &  P.  730 ; 
Morgan  v.  Rajty,  2  F.  *  F.  283 ; 
CashiU  T.  Wright,  6  E.  A  B.  895 ; 
Burges$  v.  Clements,  4  H.  &  S.  30S ; 
ArmUtead  v.  Wilde,  17  Q,  B.  261 ; 
Cayle's  Case,  1  Sm.  L.  C.  105. 

Charles  for  the  respondents,  was  not  called 
upon. 

WiLLEs,  J. — I  am  of  opinion  that  this  appe^ 
must  be  dismissed.  It  appears  that  the  appellant 
went  to  an  inn  of  considerable  size  in  Bristol, 
and  went  with  a  sum  of  money  in  his  pocket, 
which  he  did  not  publicly  exhibit  though  ho 
took  no  precaution  to  prevent  its  being  seen.  He 
engaged  a  bed  room,  to  the  door  of-  which  there 
was  a  lock  and  key;  bat,  though  he  shut  tho 
door  on  going  to  bed,  he  neglected  to  lode  it. 
He  left  the  money  in  a  plaoe  where  it  ooold  bo 
got  at  by  a  person  who  quietly  entered  the 
room.  The  money  having  been  stolen  by  some- 
body who  entered  tho  bed  room  at  night 
while  the  appellant  was  adeep,  this  action  was 
brought.  As  a  matter  of  law,  it  is  insufficient  to 
set  up  in  answer  to  tho  action  the  bare  fact  that 
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tlie  appellant  had  a  large  sun  of  money,  and  yet 
left  his  door  unlocked.    It  is  the  duty  of  the  inn- 
keeper to  take  proper  care  of  the  property  of  his 
gaests,  and  it  is  possible  that  he  may  not  have 
taken  proper  care  to  prevent  suspicions  persons 
from  entering  the  inn.    It  might  be  that,  though 
thejoiy  might  think  that  there  yraa  some  crideuceof 
negli^nce  on  the  part  of  the  guest,  their  judgment 
on  this  point  might  be  overborne  by  evidence  of 
negligence    on    the  part  of  the    landlord.    The 
neghgenoe  here  imputed  to  the  appellant  is  that 
tboagh  there  was  a  key  in  the  lock  of  the  door, 
the  appellant  did  not  turn  it,  and  the  appellant's 
comiael  has,  in  answer  to  that,  cited  the  dictum  of 
Lord  Coke  in  Cayle'e  ccue  (1  Sm.  L.  C.  107),  that 
in  snch  a  case,  "  it  is  no  excuse  for  the  innkeeper 
to  say  that  he  delivered  the  guest  the  key  of  the 
chamber  in  which  he  lodged,  and  that  he  left  the 
chamber  door  oj)en."  That  is  referred  to  by  Erie,  J., 
in  CashiU  v.  WriglU  (6  E.  &  B.  8it4),  who  asks, "  Can 
there  be  such  a  general  rule  P    Must  not  the  par- 
tieolar  circumstances    be   taken  into  considera- 
tion ?    Suppose  an   innkeeper  tells    his    guest : 
'Take  care  of  yourself,  for  some  pickpockets  have 
come  into  the  place,'  and  after  that  the   guest 
kaves  the  door  open."    Lord  Coke  indeed  said  that 
the  innkoepter  did  not  get  rid  of  his  liability  by 
giving  his  guest  the  key ;  but  he  never  said  that 
such  guest,  to  whom  a  key  has  been  given,  need 
not,  under  any  circumstances,  use  it.     Supposing 
that,  as  was   the  case  in  Burgess  v.  Clenieiils  (4 
K.  &  S.  306),  a  stranger  had  once  or  twice  looked 
into  the  room,  or  other  circumstances  had  hap- 
pened which  ought  to  have  excited  the  suspicion  of 
the  guest,  can  it  be  said  that  under  such  circum- 
stances he  is  under  no  obligation  to  fasten  the 
door?    Lord  Coke  goes  on,  after  using  the  expres- 
rion  cited,  to  give  instances  in  which  the  innkeeper 
will  be  absolved.     "If  the  guest's  servant,"  he 
says,  "  or  he  who  lodges  with  him,  steals  or  carries 
away   his    Koods,    the   innkeeper    shall    not   be 
charged."    Moreover,  he  intimates  that  a  guest 
may  hy  his  own  act  take  away  the  responsibihty  of 
the  innkeeper.    "  The  innkeeper,"  he  says,  "  re- 
quires his  guest  that  he  will  put  his  goods  in  such 
a  chamber  under  lock  and  key,  and  then  he  will 
warrant  them,  otherwise  not ;  the  guest  lets  them 
lie  in  an  outer  court,  where  they  are  taken  away, 
the  innkeeper  shall  not  be  charged,  for  the  fault  is 
m  the  guest."     Therefore,  it  is  quite  clear  what 
Lord  Coko  meant  by  saying  that  it  is  no  answer  for 
the  innkeeper  to  say  that  he  gave  his  guest  the  key, 
bat  that  tke  guest  did  not  use  it,  was  that  the 
innkeeper  was  not,  as  matter  of  law,  ipso  facto, 
absolved  by  the  mere  delivery  of  the  key ;  but  he 
then  goes  on  to  give  instances  in  which  the  inn- 
keeper is  absolved  by  reason  of  the  guest  having 
taken  the  responsibility  upon   himself.    It  was 
urged  on  the  jury  by  the  counsel  for  the  plaintiff 
that  it  was  not  an  unreasonable  thing  for  the 
pluntiff  to  have  left  his  money  in  his  pocket,  and 
to  have  left  the  door  unlocked.   Some  people  have 
an  objection  to  locking  their  doors.    On  the  other 
hand,  it  was  urged  that  if  a  guest  at  an  inn 
does  not  like  to  lock  his  door,  ne  ought  to  put 
Us  money  away  more  carefully.    All  these  things 
are  qaesnons  of  decree  and  of  fact.    I  think  that 
the  County  Court  judge  left  the  question  quite 
properly  to  the  jury.    It  seems  to  me  a  mistake 
to  say  that  the  innkeeper  is  responsible,  unless 
there  has  been  gross  negligence  on  the  part  of  the 
goeet,  as  the  term  "gross  ncgUgence,"  as  was 


pointed  out  in  CashiU  v.  Wrighf,  is  apt,  unless 
explained,  to  mislead  the  jury.  It  was  very  clearly 
laid  down  by  Erie,  J.,  in  Cathill  v.  WriglU,  what 
negligence  on  the  part  of  the  guest  absolves  the 
landlord,  where  he  says,  that  "  the  goods  remain 
under  the  charge  of  the  innkeeper  and  the  protec- 
tion of  the  inn,  so  as  to  make  the  innkeeper 
liable  as  for  breach  of  duty,  unless  the  negligence  of 
the  guest  occasions  the  loss  in  such  a  way  as  that 
the  loss  would  not  have  happened,  if  the  guest  had 
used  the  ordinary  care  that  a  prudent  man  may  be 
reasonably  expected  to  have  taken  under  the  cir- 
cumstances." I  think  in  this  case  it  was  a  ques- 
tion for  the  jury  whether  there  was  not  some 
negligence  on  the  part  of  the  plaintiff,  but  for 
which  the  loss  would  not  have  happened.  The 
appeal  therefore  must  be  dismissed  with  costs. 

Keating,  J. — I  am  of  the  same  opinion.  Mr. 
Oppenheim  contends  that  the  County  Court  judge 
ought  to  have  told  the  jury  that  there  was  no 
evidence  to  show  want  of  ordinary  care  on  the 
part  of  the  plaintiff.  If  there  was  no  such  evi- 
dence, then  the  question  whether  the  plaintiff  had 
taken  such  care  did  not  arise.  I  think,  however, 
that  the  judge  was  bound  to  leave  aU  the  circum- 
stances to  the  jury.  Mr.  Oppenheim  has  con- 
tended that,  if  we  say  the  County  Court  judge  was 
right,  we  shall  be  laying  down  as  matter  of  law 
that  a  guest  at  an  inn  is,  under  all  circumstances, 
bound  to  lock  his  door.  But  all  that  we  do  say  is, 
that  under  the  circumstances  the  judge  was  right 
in  leaving  the  question  to  the  jury.  The  only 
question  of  law  that  arises  is,  whether  there  was 
any  evidenee  to  go  to  the  jury.  I  think  there  was, 
and  that  the  appeal  must  be  dismissed. 

M.  Smith,  J. — I  am  of  the  same  opinion.  I 
think  that  the  direction  of  the  judge  was  perfectly 
consistent  in  point  of  law.  That  is  not  disputed 
by  Mr.  Oppenheim,  and,  indeed,  it  could  not  be,  for 
the  direction  was  precisely  in  accordance  with  the 
judgment  of  the  court  in  CashiU  v.  Wright.  But 
what  Mr.  Oppenheim  says  is,  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  plaintiff 
conducing  to  the  loss,  and  that,  therefore,  the 
judge  ought  to  have  directed  the  jury  that  they 
could  not  find  for  the  defendants  on  the  ground  of 
any  negligence  on  the  part  of  the  plaiutitf.  I  am, 
however,  of  opinion  that  there  was  evidence  for  the 
consideration  of  the  jury,  and  that  they  were  the 
proper  tribunal  to  decide  the  question.  I  quite 
agree  with  Mr.  Oppenheim  that  a  man  is 
not  bound  to  lock  his  door;  that  is  a  ques- 
tion for  himself.  At  the  same  time,  I  should 
be  far  from  saying,  that  in  the  present 
state  of  the  travelling  world,  a  man  had  taken 
proper  precations  who  left  his  door  unlocked.  I 
do  not  say  that  his  not  locking  his  door  ipM  facto 
reUeves  the  innkeeper  from  liability,  still  the  fact 
is  a  strong  one  especially  when  there  are  other 
circumstances  of  negligence.  All  these  things  de- 
pend on  circumstances.  What  may  be  an  ordinary 
act  at  a  small  inn  may  assume  a  different  aspect  at 
a  monster  hotel.  Then  again  tho  plainti  t  had  a 
considerable  sum  of  money  with  him,  and  he  took 
out  the  bag  containing  it  in  the  commercial  room. 
It  was  a  question  for  the  jury  what  sort  of  room 
this  was,  and  to  what  kind  of  people  the  plaintiff 
gave  an  opportunity  of  seeing  his  money.  Tho 
plaintiff  then  went  to  bed,  leaving  the  money  in 
nis  pocket,  and  though  there  was  a  key  in  the 
lock,  he  did  not  look  his  door.  I  think  the  judge 
would  have  been  wrong  not  to  have  left  thea«  ■. 
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matters  to  the  jnry,  and  that  the  appeal  mast  be 
dismissed. 

Jiidffnienf  for  Ihe  re»ponde>ii. 

Attorney  for  appellant,    Darh-y,   for   MoseUy, 
Bristol. 

Attomevs  for  respondents,  Gregory,  Rowd'ffe, 
Batcle,  and  Rowdlffe. 


COimT  OF  SZCEEQX7SB. 

SQortod  by  H.  Ijsioa  and  B.  A.  Kisslau,  Ewin.. 
Binisten-at-Lair. 

Secoxd  Division  op  the  Covbt. 

Ttietday,  May  2. 

Glasstoxb  and  anotueb  v.  Fadwick. 

Sheriff — Execution — Il'nV  of  fi.fa. — Seizure  under, 
of  part  for  teltolr — "  Artnal  seizure" — Bill  of  sale 
— jBonafidei  and  valuable  consideration — Notice 
of  delivery  of  irrit  to  sheriff — What  amounts  to 
— Mercantile  Law  Amendmettt  Act  1856  (19  ^  20 
Vict.  e.  97),  sect.  1. 

N.,  an  e^fecution  debtor,  teas  owner  and  oeaipier  of 
a  mansion  house  and  j>leastire  grounds  ai  U.,  aiM 
also  of  a  farm  at  II.  of  some  1500  acres,  adjoin- 
ing  and  surrounding  the  mansion  and  grounds  ai 
C,  and  forming  with  them  {with  the  exception  of 
two  outlying  fields)  one  block  of  land  within,  as  it 
were,  a  ring  fence.  The  farm  hoitse  at  H.  was 
distant  from  C,  as  tlte  crow  flies,  ahout  a  ntile, 
but,  by  the  road,  about  a  mile  and  three-quarters. 
Though  both  the  mansion  and  the  farm  were  occu- 
pied by  N.,  the  accounts  of  the  farm  wej-o  kept 
distinct,  and  both  properties  lay  entirely  within 
the  county  of  Notts.  At  a  quarter  to  four  o'eloek 
in  the  afternoon  of  the  I9th  May,  the  -UHder  slteriff 
of  Notts,  accompanied  by  his  officer,  arrived  at 
the  mansion  house  at  C,  in  the  ahsmice  ofN.  in 
London,  to  execute  a  writ  of  fi.  fa,  founded  upon 
a  judgment  obtained  by  tlte  defoidaiii  against  N.; 
and  there  were  at  that  momeiU  upon  the  farm  at 
H.  live  and  dead  fanning  stock,  Src,  belonging  to 
N.,  comprising  amongst  other  things  sheep  and 
lamhs  dispersed  over  the  various  fields  of  the  farm, 
and  cattle  and  horses  and  dead  stodt  in  various 
parts  and  places  about  the  farm. 

The  terit  was  ejeecuied  at  the  mansion  house  by  the 
nnder  s1ieriff,who  informed  tlte  principal  servants 
in  charge  there,  and  amongst  tJiem  tlte  steward  of 
tlie  estate,  that  all  the  goods  on  the  estate,  both  at 
C.  and  H.,  were  seized  by  him  imder  the  writ ; 
and  an  officer  was  then,  at  5.30  p.m.,  left  by  him 
in  possession  at  C.  No  act  of  seizure  took  place 
on  tluxt  day  at  the  farm  house  at  H.,  or  upo>i  the 
farm  ;  and  the  under  sheriff  intended  wltal  he  had 
done  at  C.  to  be  and  to  operate  as  a  seizure  of  the 
whole  of  the  goods  and  chattels  of  N.  ai  both  C. 
and  H. ;  but  on  the  neH  morning  (the  20th)  an 
officer  was  put  by  the  under  sheriff  in  possessioii 
at  the  farm  house. 

At  5.50  p.m.  of  tlie  19th  May,  and  after  the  seizure 
at  C.  was  completed,  the  bill  of  sale,  wtder  which 
the  plaintiffs,  as  assignees,  claimed  tlie  goods  oti 
the  farm  ai  H.,  was  executed  to  them  by  N.  in 
eonsidercUion  of  om  antecedent  debt,  and  avowedly 
for  the  purpose  of  giving  preference  to  such  debt 
over  tlte  defendants  execution.  At  the  tiine  the 
hiU  of  sale  was  executed,  the  solicitors  of  tlte 
assignees  (the  plaintiffs)  kneiv  tliat  tlte  defendant, 
ihe  exeaition  creditor,  had  threatened  to  seize  the 
goods  in  questioit,  and  also  that  a  writ  of  fi.  fa., 
fottnded  on  tlte  same  judgment,  had  been  ddivered 


to  and  executed  by  the  sheriff  of  another  connty ; 
and  they  also  expected,  though  they  did  not  posi- 
tively know,  that  a  writ  had  been  delivered  to  the 
sheriff  of  Notts,  in  which   county  the  gosds  in 
question  lay : 
Upon  a  special  ease  raising  (he  question,  it  was 
Meld  by  the  Court  of  Exchequer  (Martin  and  Bram- 
well,  BB.,  giving  judgment  for  the  defendant),  that 
what  the  under  sheriff  did  at  C.  on  the  I9th  May, 
amounted  to  an  "actual  seizure"  by  him  under 
the  writ,  of  the  goods  on  the  farm  and  at  the  farm- 
house at  H.  wtthin  the  meanitig  of  sect.  1  of  ihe 
19  ^-  20  Viet.  e.  97,  before  the  execiUion  of  the  KB 
of  sale ;  and,  tlterefore,  though  the  bill  of  tale,  was 
good  as  made  "  bona  fide  and  for  vcduaUe  con- 
sideration "  within  the  same  section,  the  exeeiition 
was  entitled  to  priority  over  it. 
By  Bramwell,  B. — There  was  no  notice  to  the  plain- 
tiffs that  the  lorit  in  this  ease  had  been  delivered  to 
tlte  sheriff,  within  sect.  1  of  the  19  ^  20  Vid.  e.97, 
hut  only  that  it  was  prob(U}le  tltat  it  would  be. 
Qacere,  whetlier  notice  of  the  writ  delivered  to  (h« 
sheriff  of  anotlier  county  was  notice,  within  the 
meaning  of  that  sedion,  of  the  writ  in  ihe  present 
case. 
This  was  an  interpleader  issue,  directed  by  Martin, 
B.,  to  try  the  question  whether,  as  regards  the 
g;oods  and  chattels  comprised  in  a  certain  bill  c^ 
s^e  of  the  19th  May  1869,  and  in  the  schedule 
thereto,  an  execntion  at  the  suit  of  the  above  named 
defendiint  levied  by  the  sherifE  of  Nottingham- 
shire, ought  not  to  have  priority  over  the  said  bill 
of  sale,  the  plaintiffs  aSBrming  that  it  ought  not, 
the  defendant  that  it  oneht. 

The  issue  came  on  for  trial  at  the  London 
sittings  after  Trinity  Term  1869,  before  Kelly, 
C.B.,  when  it  was  by  consent  ordered  that  the  jury 
be  discharged,  and  that  a  special  cose  be  stated  by 
Jno.  Gray,  Esq.,  Q.C.,  the  court  to  be  at  liberty  to 
enter  the  verdict  as  it  thinks  fit,  and  to  draw 
inferences  of  fact,  without  prejudice  to  the  right 
(if  any)  of  either  party  to  apply  to  amend  the  issue 
and  order,  and  in  pursuance  of  the  above  order 
there  was  stated  the  following : 
Sfhcial  Case. 

1.  The  plaintiffs  are  the  trustees  and  executors 
of  the  will  of  the  late  Duke  of  Newcastle,  who  died 
in  1864,  and  the  defendant  is  a  judgment  creditor 
of  thepresent  Duke  of  Newcastle. 

2.  The  chief  questions  arising  npon  the  facts 
about  to  bo  stated,  mainly  depend  upon  the  stat. 
19  &  20  Vict.  c.  97,  s.  1,  by  which  it  is  enacted 
that  "  no  writ  of  fieri  facias,  or  other  writ  of  execu- 
tion, and  no  writ  of  attachment  against  the  goods 
of  a  debtor,  shall  prejudice  the  title  to  such  goods 
acqnired  by  any  jjerson  bond  fide,  and  for  a  valu- 
able consideration,  before  the  adual  seizure  or 
attachment  thereof,  by  virtue  of  such  writ ;  pro- 
vided that  such  person  had  not  at  the  time  when 
he  acquired  such  title,  notice  that  such  writ  by 
virtue  of  which  the  goods  of  such  owner  might  be 
seized  or  attached,  had  been  delivered  to,  and  re- 
mained unexecuted  in  the  hands  of  the  sheriff, 
under  sheriff,  or  coroner,"  and  they  are  the  follow- 
ing, viz. :  Whether  the  title  set  up  W  the  plaintiffs 
to  the  live  and  dead  stock  on  Hardwick-fann, 
under  the  bill  of  sale,  was  acquired  bond  fide,  and 
for  a  valuable  consideration  within  the  meaning  of 
the  statute  ?  Whether  there  was  an  actual  seizure 
of  the  live  and  dead  stock  by  the  sheriff,  within 
the  meaning  of  the  statute,  before  ten  minutes 
to  six  o'clock  in  the  afternoon  of  Wednesday  the 

Digitized  by  VjOOQ  IC 


Sept  16,  ISn.] 


THE  LAW  TIMES  REPORTS. 


[Vol.  XXV.,  N.  S.-97 


Ex.] 


Gladston*  and  akotueb  v.  Padwick. 


[Ex. 


ISth  Mar  1869,  at  which  time  the  bill  of  sale  was 
execoted?  Whether  at  that  time  the  Duke  of 
Kewesstle  or  the  plaintifis  vrere  affected  by  notice 
<rf  the  writ,  under  which  the  BherifE  seized,  or  of 
anj  other  writ,  bo  as  to  bring  the  case  within  the 
pronso  in  the  stud  section,  and  whether  notice  of  a 
writ  delivered  to  a  sheriff  of  another  county  where 
the  debtor  had  goods,  would  bring  the  case  within 
the  proviso. 

3.  On  the  12th  Uay  1869,  the  defendant  obtained 
>  jadgment  against  the  Duke  of  Newcastle  for 
95,00(h.  and  costs,  and  on  the  15th  of  the  same 
month  he  issued  a  writ  otfi.  fa.  to  the  sheriff  of 
Nottinghamshire,  founded  on  the  said  judgment, 
ud  a  similar  writ  on  the  same  judgment  to  the 
sheriff  of  Middlesex. 

4.  At  twenty  minutes  past  two  in  the  afternoon 
of  Tuesday  the  18th  of  the  same  month,  the  said 
iirst-mentioned  writ  of  fi.fa.  was  lodged  with  the 
sheriff  by  leaving  the  same  at  the  office  of  the 
London  agents. 

5.  The  warrant  under  the  official  seal  of  the 
shoiff  was  sent  down  by  the  agents  to  the  under 
ihariff  the  same  evening ;  the  warrant  was  ad- 
dressed to  P.  Tomlinson  (the  sheriff's  bound 
huliff),  and  to  three  assistants,  by  name.  The 
under  sheriff,  after  receiving  the  warrant,  ad- 
dressed it  to  Tomlinson,  the  officer,  on  Wednesday 
the  19th  May,  and  accompanied  him  and  his  man 
IMfresman,  to  Cliunber,  the  duke's  residence  in 
Kottinshamaliire,  where  they  arrived  at  a  quarter 
before  tonr,  p.m. 

6.  Clumber,  which  is  in  the  parish  of  Worksop, 
in  the  county  of  Nottingham,  consists  of  a  mansion 
hoose  surrounded  by  the  usual  offices,  stables, 
some  booses  for  servants  within  the  curtilage, 
oraamental  water  and  pleasure  grounds,  with 
ncing  stables  and  offices  and  paddocks  for  race- 
horses; these  all  adjoin,  and  all  these  again  are 
sorroanded  by  the  fields  of  a  farm  called  Hard- 
wick  Farm,  and  also  called  the  Home  Farm,  and 
\>T  woods  and  patches  of  wood  and  rough  ground, 
the  whole  (with  the  exception  of  the  two  fields 
hereinafter  mentioned)  forming  one  block,  without 
any  other  property  interposed,  being  nearly  in  the 
fonn  of  a  square,  the  side  of  which  would  measure 
between  two  miles  and  a  quarter  and  two  miles 
ud  a  half;  the  whole  block  has  been,  at  some 
former  time,  Bnrroundod  by  a  park  pale,  and  there 
is  now  a  park  pale  for  a  considerable  way ;  the 
rest  has  be«n  broken  down  and  a  quick  fence,  with 
pfs,  is  in  its  place  for  some  part  of  the  way,  and 
m  other  parts  there  is  no  fence  at  all ;  there  is  a 
green  ride,  which  goes  nearly  all  round.  The 
odds  of  the  farm  He  scattered  roimd  the  mansion 
house  and  groimds,  one  of  them  adjoining  the 
ornamental  water  in  front  of  the  mansion  house, 
vmI  another  coming  still  closer  thereto,  and  the 
whole  beins  dispersed  all  over  the  block  which  has 
been  mentioned ;  the  number  of  the  fields,  which 
(n  an  fenced,  is  about  thirty-eight,  and  there  are 
hrtcrqjersed  among  them  the  woods  and  patches 
of  woods  which  are  of  greater  or  less  extent,  and 
•daeb  appear  to  have  been  left  when  the  fields 
were  inctooed  irom  time  to  time  from  forest 
pvaad;  tbe  whole  having  been  at  one  time  part 
of  Sherwood  Forest.  The  extent  of  the  &rm  alone 
is  aboatlSOO  acres. 

7.  Tha  ham  house  is  nearly  a  mile  distant  from 
Aft  MuniOB  house  as  the  crow  flies,  but  by  the 
raA  WtA,  and  which  iMsses  through  several  of 
Atidin  (pad  one  of  which  fields  is  caUed"ABh 


Tree  Hill")  the  distance  is  nearly  a  mile  and 
three-quarters ;  the  farm  house  is  surrounded  by 
stabling  and  outhouses,  and  a  number  of  cottages 
belonging  to  the  Duke,  for  labourers,  anda  school. 
Both  Clumber  and  Hardwick  House  (except  the 
said  two  excepted  fields)  are  in  the  parish  of 
Worksop,  one  of  the  said  two  fields  is  called  Car- 
burton  Piece,  and  is  in  the  parish  of  Carburton ; 
the  other  of  such  fields  is  called  Chapel  Close,  and 
is  in  the  parish  of  Haughton,  in  the  county  of 
Nottingham,  and  is  three  miles  distant  from  Hai-d- 
wick ;  both  these  pieces  were  used  and  treated  as 
part  of  the  farm,  both  in  fact  and  as  part  of  that 
tor  which  the  Duke  paid  and  received  the  rent 
thi-ough  his  agents. 

8.  (This  paragraph  contains  particulars  of  a 
plan  of  the  property.) 

9.  The  whole  of  the  premises  which  have  been 
mentioned,  are,  and  have  been  since  the  death  of  the 
late  duke,  vested  in  the  plaintiff,  William  Ewart 
Gladstone,  as  surviving  trustee  of  a  family  settle- 
ment of  1856,  for  an  unexpired  term.  Subject  to 
the  said  term  and  the  trusts  thereof,  the  present  duke 
has  a  life  estate  in  the  whole  of  the  said  premises, 
and  the  trustp  of  the  term  were  principally  to 
restrain  the  duke,  and  other  tenants  for  life,  from 
cutting  timber  or  underwood,  and  to  enable  the 
trustees  to  keep  possession  of  the  woods  and 
manage  the  same. 

10.  After  the  death  of  the  late  duke,  the  present 
duke,  with  the  consent  of  the  trustees,  entered  into 
the  possession  and  occupation  of  Clamber  and 
Hardwick  farm,  and,  in  fact,  of  all  the  premises 
hereinbefore  mentioned,  except  the  woods  which 
the  trustee  retains  the  possession  and  manage- 
ment of,  allowii^  the  duke  the  shooting,  and  the 
duke  continued  m  such  possession  and  occupation 
till  after  the  happening  of  the  facts  and  circum- 
stances hereinafter  mentioned. 

11.  Oflateyearstheproprietorsof  Clamber  have 
treated  Hardwick  as  a  farm  separate /rom  Ohimber, 
going  through  the  form  of  paying  a  fixed  rent  to 
tne  agent  of  the  duke  for  the  time  being ;  and  the 
duke  received  such  rent,  and  the  profits,  if  any, 
and  if  there  was  any  loss,  bore  it.  The  present 
duke  followed  a  similar  course;  he  has  paid  a 
fixed  rent  to  his  agent  for  Hardwick  Farm,  that 
farm  being  entered  in  the  rental;  the  rent  was 
paid  by  cheque,  such  cheque  being  drawn  by  the 
duke's  secretary  on  the  duke's  account,  which  the 
secretary  had  authority  to  draw  upon,  and  so 
was  treated  as  part  of  the  outgoings  of  the  farm 
on  the  one  hand,  and  came  back  to  the  duke  on 
the  other  in  the  shape  of  rent  received  and 
accounted  for  by  the  agent.  The  incomings  of  the 
form  were  received  by  the  duke,  being  paid  into 
the  same  account;  and  by  these  means  it  was 
ascertained  whether  the  farm  was  carried  on  at  a 
profit  or  loss ;  if  there  was  a  profit  the  duke 
received  it,  if  loss,  he  bore  it.  Such  farm  produce 
and  team  labour  as  was  required  at  Clumber  came 
from  the  farm,  and  was  charged  against  the  duke 
as  to  a  purchaser ;  when  team  labour  was  required 
in  the  woods  it  was  done  by  the  farm  horses,  and 
was  paid  for  by  the  agent  of  the  trustee,  and  by  him 
charged  to  the  trustee's  account,  and  the  amount 
received  from  the  trustee  was  treated  as  port  of 
the  earnings  of  the  farm.  Although  the  farm  was 
considered  to  consist  of  certain  specific  fields  and 
grounds,  yet  with  respect  to  one  piece  of  the  plea- 
sure grounds,  if  it  was  capable  oi  affording  feed  to 
sheep,  and  was  not  wanted  for  the  usual  purpose. 
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namely,  for  keeping  pheasants,  sheep  from  the 
farm  were  put  in  it  to  take  advantage  of  the  feed, 
and  sometimes  the  same  thing  happened  if  any  of 
the  rough  ground  was  capable  of  afibrding  feed. 
The  firm  was  not  charged  anything  for  this. 

12.  On  the  19th  May  1869,  when  the  under 
sheriff  of  Nottinghamshire  and  the  oflScers  arrived, 
there  were  at  Clumber  furniture  and  other  arti- 
cles, nsually  spoken  of  as  heirlooms,  which 
belonged  to  the  plaintiffs  in  this  issue,  as  trustees, 
and  which  were  not  liable  to  seirnre  under  the 
execution;  but  there  were  also  other  things 
which  were  liable  to  seizure,  and  there  were  also 
in  various  parts  of  the  farm  articles  not  included 
in  the  bill  of  sale  hereinafter  mentioned,  and  all  of 
which,  both  those  at  Clnmber  and  those  at  the 
farm  and  elsewhere  on  the  estate,  were  afterwards 
sold  by  the  sheriff  under  the  execution ;  and  upon 
these  no  queBtion  arises. 

13.  At  tne  samo  time  there  were  also  upon  the 
farm,  belonging  to  the  Duke,  and  liable  to  seizure 
under  the  said  writ,  certain  live  and  dead  fiirm 
stock,  part  of  which  were  about  1700  sheep  and 
lambs  dispersed  over  the  farm  in  various  fields ; 
of  this  number  258  were  in  the  field  hereinbefore- 
mentioned,  called  Ashtree-hill ;  the  cattle,  horses, 
and  dead  stock  were  also  on  the  farm  in  various 
places  as  shown  on  the  plan. 

14.  The  operations  of  the  farm  were  carried  on 
for  the  Dnko  by  a  bailiff  named  Scott,  under  the 
superintendence  and  management  of  the  agent, 
Mr.  Williams.  Scott,  with  his  wife,  i-esidcd  at  the 
fannhouse,  but  on  the  19th  May  he  was  absent 
from  homo,  and  did  not  return  for  some  days. 
Mr.  Williams  had  the  superintendence  of  Clumber 
as  well  as  of  the  farms,  being  the  Duke's  steward  as 
well  as  agent. 

15.  At  the  time  of  the  arrival  of  the  under 
sheriff  and  bailiff  at  the  mansion  in  Clumber,  the 
Duke  and  the  family  were  absent,  aVid  there  were 
only  servants,  and  no  upper  servant  except  the 
housekeeper  there.  The  under  sheriff  and  bailiff 
(Tomlinson)  wore  informed  in  answer  to  a  message 
sent  to  her  that  the  housekeeper,  who  wa.s  in  bed 
unwell,  would  get  up  and  come  down  shortly  ;  and 
they  were  then  told  that  Smith,  the  groom  in 
charge  of  the  racing  and  breeding  establishment, 
was  at  home,  whereupon  they  went  to  his  house 
within  the  curtilage,  and  about  sixty  yards  from 
the  mansion,  and  found  him  there.  The  under 
sheriff  informed  Smith  who  and  what  he  was,  and 
that  Tomlinson  was  his  ofBcer,  and  the  warrant 
was  then  produced  and  laid  on  the  table,  and  the 
under  sheriff  told  Smith  it  was  an  execution 
against  the  Duke  at  the  suit  of  Padwiok  for  95,000?. 
Smith  said  the  racehorses  belonged  to  Padwick, 
who  had  purchased  them — this  wie  under  sheriff 
knew,  and  did  not  intend  to  seize  them.  The 
under  sheriff  then  inquired  what  there  was  besides 
racingstock,  to  which  Smith  said  there  were  carriage 
horses  and  horses  on  the  farm,  and  in  answer  to 
other  questions.  Smith  said  he  thought  the  size  of 
the  farm  was  about  1300  acres;  that  there  had 
been  2000  sheep  on  it,  bnt  they  had  been  reducing 
the  number,  and  he  thought  there  was  then 
about  1600,  and  that  there  might  be  fifty  cattle  or 
more.  The  under  sheriff  told  him  he  must  consider 
everything  as  seized  under  the  execution  except 
the  racehorses,  upon  which  Smith  said,  "  if  that  is 
so  you  had  better  tell  the  heads  of  the  other  depart- 
ments ;  I  am  only  in  charge  of  the  training  stock," 
and  be  then  told  the  under  sheriff  that  Scott  was 


the  farm  bailiff,  and  Tliorfey  the  Duke's  secretarr, 
but  that  they  were  absent  at  Newark  for  a  week  s 
training  in  the  volunteers;   that  Cooper  looked 
after  the    carriage  horses,  and  Tegg  was  head 
gardner,  and  Douglas  had  charge  of  the  aviary. 
In  answer  to  the  under  sheriff's  inquiry  if  there 
was  anyone  on  the  farm  to  be  spoken  to,  Smith 
said  that  Scott  was  manager,  but  there  was  a  sort 
of  foreman  labourer  named  Merrell,  but  where  ho 
.could  be  found  he   could  not  say.     The  under 
sheriff  then  said  it  was  impossible  for  the  sheriff 
to  have  a  man  in  every  place  over  that  extent  of 
land ;  that  Smith  and  his  grooms  werealways  about, 
and  he  asked  Smith  if  he  saw  any  attempt  to  move 
anything  off  the  estate  to  tell  the  oflSoer,  which 
Smith  promised  to  do.    Smith's  house  is  within 
the  curtilage  of  the  mansion,  and  was  inhabited  by 
him  as  the  Duke's  servant;    the  furniture  and 
goods  in  it  belonged  to  the  Duke  (except  a  few 
articles  claimed  by  Smith).    They  were  no  part  of 
the  articles  called  "  Heirlooms,'   and  were  after- 
wards sold,  and  the  proceeds  applied  in  part  satis- 
faction of  the  execution. 

16.  The  under  sheriff  and  his  officer  then  went 
into  the  courtyard  and  asked  for  Cooper,  bnt  only 
saw  his  wife,  who  said  they  ought  to  see  the  Duke  s 
steward,  Williams,  who  was  not  then  there,  but 
who  she  said  had  left  word  he  should  be  there  in 
less  than  an  hour  (which  Williams,  expecting  the 
execution,  in  fact  had  done).  The  under  sheriff 
then  went  into  the  mansion  house  again,  and  saw 
and  told  the  housekeeper  of  the  execation  for 
95,006{.,  at  the  defendant's  suit,  and  that  all  the 
Duke's  effects  were  taken  thereunder,  and  she 
must  not  suffer  anything  to  be  removed.  She  said 
the  things  in  her  charge  could  not  be  moved,  that 
they  belonged  to  the  Duke's  trustees,  and  she  had 
strict  orders  to  take  care  of  them,  and  she  wished 
tho  under  sheriff  to  see  Williams,  the  steward, 
which  the  under  sheriff  said  ho  would  do  as  soon 
as  Williams  came. 

17.  The  under  sheriff  then  (the   steward  not 
having  arrived)  drove  on  to  the  farm  and  towards 
tho  farmhouse  with  his  officer,  with  a  view  to 
meet  Merrell,  the  foreman  labourer.    There  were 
258  ewes  and  lambs,  part  of  the  stock  in  question 
in  this  case,  grazing  in  one  of  the  fields  (part  of 
the  farm),  through  which  they  passed,  being  the 
said    field    called   Ash   Tree    Hill,    which    ewes 
and  lambs  they  noticed,  and  assumed  (as  the  &ct 
was)  to  be  part  of  the  property  subject  to  the  exe- 
cution, but  they  did  nothing,  and  said  nothing, 
indicating  that  they  made  any  seizure  at  that  time, 
for  they  intended  wliat  they  had  already  done  to  be  a 
seizure  of  aM  the  stock  and  goods  on  the  whole  estate. 
Having  driven  more  than  a  mile  towards  the  farm- 
house, which  they  were  not  yet  in  sight  ot,  it  was 
raining,   and    for    that   reason,    and    expecting 
WUliams  to  be  back  at  Clumber,  they  went  no 
further  toward  the  farmhouse,  which  was  still  more 
than  half  a  mile  distant,  but  turned  back  and  drove 
to  the  mansion  house. 

18.  On  getting  back  to  the  mansion  honse  tiiey 
found  Williams,  the  steward,  in  the  yard,  and  tiie 
under  sheriff  told  him  who  and  what  tbey  were, 
that  he  had  seized  all  the  Duke's  effects  imdor  a 
warrant  on  an  execution  at  the  suit  of  the  defisn- 
dant  for  90,006t.,  on  which  Williams  said,  "  I  knvs 
a  notice  for  you  which  will  tell  yon  that  tihe  g^oods 
in  Clumber  arc  heirlooms,  and  belong  to  ti'imtaw ; 
will  you  come  into  the  house  ?"  The  under  ahcriff 
said  he  had  already  been  there,  and  einae  tluw  on 
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the  &nn.    They  theu  went  into  the  house  and  into 
the  hoosekeeper'g    room,  and   in   her    presence 
Williams  there  delivered  to  the  nnder  shci-iS  a 
written  notice,  dated  17th  May  1869,  and  signed 
br  "Fairer,  OuTry,  and  Co.,     solicitors  for  the 
IttintiffB,  to  the  effect  that  all  the  books,  maps, 
pictores,  prints,  statues,  plate,  china,  glass,  jewels, 
omamental  articles,  articles  of  vertu,  and  house- 
hold fhmiture  and  effects  iu  and  about  tho  mansion 
imue  of  Clumber,  were  the  property  of  the  plain- 
tiSs  (naming  them)  as  trustees  of  the  will  of  the 
late  Duke  of  Newcastle.  Upon  reading  the  notice, 
the  under  sheriff  asked  if  it  meant  to  apply  to  any- 
thing besides  what  was  at  the  house,  and  at  the 
same  time  he  told  the  steward  that  "  the  farming 
stock  and  horses,  and  everything  belong^g  to  the 
Doke,"  had  been  seized  under  the  execution,  and 
showed  him  the  warrant,  which  the  steward  read, 
and  replied,  "  You  see  what  the  notice  says."   The 
oniler  sheriff  then  told  the  steward  that  he  must 
leave  a  man  in  possession,  and  he  asked  the  steward 
to  make  it  known  to  those  in  charge  that  nothing 
could  be  allowed  to  go  off  the  estate.    The  under 
ibeiiff  and  his  ofiScers  then,  at  half-past  5  o'clock, 
pjiL,  departed,  leaving  an  officer's  assistant  in 
possesion  in  the  mansion  with  the  warrant.     The 
whole  of  what  has  been  stated  as  done  by  the 
under  sheriff  and  the  officers  took  place  before  the 
execation  of  the  bill  of  sale  hereinafter  mentioned. 
19.  The  nnder  sheriff  and  his  officer  intended 
wbatwas  done  iu  Smith's  house  as  a  seizure  under 
the  writ,  and  as  a  seizure  of  all  the  goods  and 
diattelg  of  the  duke,  not  only  in  the  mansion- 
house,  stables,   servants'  houses,  and  other  build- 
ings, and    on.    the    grounds    belonging   to   the 
mansion-house  and  not  considered   part  of  the 
&rm,  but  of  the  goods  and  chattels  fmd  live  and 
dead  fanning  stock  in  the  farmhooBe,  farm  build- 
ings, and  on  every  part  of  the  farm. 

20.  The  next  morning  (the  20th)  the  officer  went 
to  the  &rm,  taking  with  him  another  man,  whom 
he  idaoed  there  as  a  second  man  in  possession. 
On  iiis  arrival  at  the  farm  that  morning  he  found 
the  claim  and  notices  nnder  the  bill  of  sale  herein- 
after mentioned. 

21.  On  the  previous  evening  the  officer  sent  a 
KCBsage  to  the  fiu^nhouse  to  luform  Mrs.  Scott, 
the  &nn  bailiff's  wife,  of  the  execution,  and  that 
she  might  expect  a  man  in  possession  next  morn- 
ing—not as  indicating  or  implying  on  his  part  that 
(he  property  on  the  farm  had  not  already  been 
seized,  bat  only  to  increase  the  strength  and  con- 
Tenience  of  the  guardianship  of  the  property  which 
he  eonsidexed  he  had  already  seized. 

22.  By  the  wiU  and  certain  codicils  thereto  of 
the  late  dake,  all  his  residuary  personal  estate  and 
cSeets  became  and  were  vested  at  his  death  in  the 
plaintiffs,  with  power  of  sale  and  conversion,  &&, 
iDd,  abortly  after  the  late  duke's  death,  the  present 
duke  porchased  certain  Uve  and  other  stock,  part 
ofnou  reeidnary  personal  estate  upon  the  farm, 
fir  8000L,  paying  2(X)0{.  part  and  on  account  of 
■adi  porcluise  money  to  the  plaintiffs,  in  April 
1866^  leatving  due  60001.  and  interest. 

9&.  Between  April  1866  and  12th  Aug.  1867, 
HTCnl  imiliDBtions  were  made  by  the  plaintiffs, 
*k  t£eir  solicitors  to  the  duke's  solicitors, 
of  the  residue  of  the  said  purchase 
hkL  mteest,  nod  on  the  12th  Aug.  1867 
at  thfiplaiittiffs'  request,  executed  a  bond 
'  »-Tf»^mBat  to  the  plaintiffs  of  6000{., 
•fc«BW  cent,  per  annum  from  the  18th 


Oct.  1865,  on  the  12th  Feb.  then  next.  No  further 
application  for  payment  was  afterwards  made,  ex- 
cept as  hereinafter  mentioned;  and  down  to  the 
time  of  the  execution  of  the  bill  of  sale  no  further 
sum  was  j>aid  bj-  the  duke  to  the  plaintiffs  on 
account  of  the  said  debt,  which  at  the  time  of  the 
execution  of  the  said  bill  of  sole  amounted  to  7200^ 
or  thereabouts. 

24.  At  the  date  of  the  afoi-esaid  judgment  against 
the  duke  his  pecuniary  aSairs  had  become  disas- 
trous and  desperate,  and  he  was,  in  fact,  insolvent, 
as  was  known  to  his  solicitor  as  well  as  to  himself. 

25.  Mr.  Ouvry,  of  the  firm  of  Farrer  and  Ouvry, 
the  solicitors  of  the  plaintiffs,  the  obligees  of  the 
bond,  managed  the  business  of  the  trustees  (the 
plaintiffs)  and  the  affairs  of  the  trust,  and  had  a 
general  authority  to  act  for  them  in  the  trust 
affairs,  consulting  them  occasionally  if  he  thought 
it  necessary. 

26.  After  the  aforesaid  judgment  was  signed, 
and  as  early  as  the  16th  May,  there  were  interviews 
between  the  defendant  and  the  duke  on  the  subject 
thereof,  and  as  to  its  satisfaction  or  part  satisfac- 
tion ;  and  on  the  16th  May  there  was  an  interview 
between  them,  at  which  the  duke  sold  the  race- 
horses to  the  defendant. 

27.  Up  to  the  14th  May  Mr.  Ouvry  was  not 
aware  the  duke  was  so  seriously  embarrassed,  bnt 
on  that  day  the  duke's  solicitor  saw,  and  informed 
Ouvry,  of  the  state  of  the  duke's  affairs,  and  his 
position  with  respect  to  the  defendant;  and, 
amongst  other  things,  they  discussed  bis  debt  to 
the  plaintiffs,  and  it  was  afterwards,  on  the  16th 
May,  arranged  between  the  two  solicitors  that  the 
duke  should  give  the  plaintiffs  a  bill  of  sale  of  the 
live  and  dead  farming  stock  at  Hardwick,  the 
duke's  solicitor  having  informed  Ouvry  that  the 
defendant  had  threatenc<l  to  seize  if  15,000{.  of  \aA 
debt  were  not  paid  by  five  o'clock  on  the  18th. 

28.  The  object  of  this  arrangement  was  to  defeat 
the  defendant's  expected  execution,  and  thereby  to 
give  a  preference  over  him,  as  well  as  over  any 
other  creditors,  to  the  plaintiffs,  so  far  as  the  stock 
on  Hardwick  Farm  was  concerned ;  but  it  was 
intended  the  property  should  really  be  applied 
in  discharge  or  part  payment  of  the  debt. 

29.  On  Monday,  the  17th  Mav,  the  duke's  solici- 
tor went  to  Clumber  and  met  Williams,  the  agent 
of  the  duke  and  also  of  the  trustees,  and  with  his 
aid  had  an  inventory  of  the  live  and  dead  stock 
taken,  which,  on  Wednesday  the  19th,  he  took  to 
Mr.  Ouvry,  who  then  prepared  the  bill  of  sale, 
with  a  scheidule  copied  from  the  inventory,  which 
the  duke's  solicitor  took,  ready  for  execution,  to 
the  duke  at  Datchet,  where  the  duke  executed  it 
at  ten  muiutes  before  six  the  same  afternoon. 

30.  Sets  out  the  bill  of  sale  verhatim  (omitting 
the  schedule).  It  is  dated  19th  May  1869,  and  is 
made  between  the  duke  of  the  one  part,  and  the 
plaintiffs  of  the  other  part ;  and  after  reciting  an 
agreement  for  the  sale  by  the  duke  to  the  plain- 
tiffs in  1864  of  the  live  and  dead  farming  stock  on 
the  Hardwick  Farm  for  SOOOi.,  and  that  mXH,  part 
of  the  said  purchase  money,  had  been  paid  by  the 
duke,  leaving  6000Z.,  with  a  considerable  arrear  of 
interest  due  to  the  plaintiffs,  and  that  they  having 
required  payment  thereof  and  it  not  being  con- 
venient to  the  duke  forthwith  to  pay  the  same,  he 
had  agreed  to  assign  the  said  live  and  dead  farm- 
ing stock  as  thereinafter  mentioned,  it  is  thereby 
witnessed  that,  for  securing  the  pajTaent  of  the 
said  6000J.  and  interest,  the  duke  thereby  having 
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sold  and  assigned  auto  the  plaintiffs,  their  execu- 
tors, administrators,  and  assigns,  "  all  the  live  and 
dead  stock  now  being  on  the  farm  at  Hardwick 
aforesaid,  in  the  possession  of  the  said  duke,"  the 
particulars  whereof  are  contained  in  the  schedule, 
&c.,  to  hold,  Sec.,  to  the  plaintiffs,  their  executors, 
as  their  own  property  and  effects,  in  trust  for  sale, 
&c.,  and  payment  thereoat  of  the  said  6000{.  and 
interest,  &c. 

The  above  bill  of  sale  was  registered  on  2l8t 
May.  In  taking  it,  Mr.  Ouvry  acted  on  his  gene- 
ral authority,  and  without  previous  communication 
with  either  of  the  plaintiffs ;  but  he  informed  the 
pliuntiff  Gladstone  of  it  by  letter  on  the  evening  of 
the  day  on  which  it  was  executed,  and  both  the 
plaintiffs  afterwards  approved  of  it. 

31.  Besides  the  writ  of /i. /o.  into  Nottingham- 
shire, the  defendant  had  issued  another  writ  of 
JL  fa.  upon  the  same  judgment  into  Middlesex  ; 
this  writ  having  been  aeUvered  to  the  sheriff,  his 
ofScer  entered  the  duke's  house  in  London,  be- 
tween three  and  four  o'clock  in  the  afternoon  of 
Tuesday  18th  May,  and  thereunder  seized  certain 
goods  and  chattels  therein.  The  duke  was  then  in 
London,  and  had  been  in  the  house  as  late  as  two 
o'clock  p.m.,  on  that  day ;  shortly  after  which, 
hour,  and  before  the  seizure  by  the  ofiScer  of 
the  sheriff  of  Middlesex,  he  left  his  house,  and  two 
or  three  hours  later  left  London  and  went  to 
Datehet. 

32.  Mr.  Ouvry,  on  Tuesday,  the  18th,  and  the 
duke's  solicitor,  on  the  morning  of  the  19th 
May,  knew  of  the  seizure  in  Middlesex,  and  con- 
sequently that  a  writ  into  Middlesex  had  been 
lodged  with  the  sheriff  before  the  bill  of  sale 
was  prepared  or  executed,  and  they  fully  expected 
that  a  writ  of  fi.  fa.  had  been  delivered  to  the 
Sheriff  of  Nottinghamshire,  but  they  had  made  no 
search  or  inquiry  if  it  was  so  or  not,  nor  had  either 
of  them,  nor  had  the  duke,  after  the  lodging  of  the 
writ  with  the  Sheriff  of  Nottinghamshire,  any 
notice  personally  that  such  writ  had  been  lodged, 
until  after  the  bill  of  sale  was  executed ;  unless 
the  circumstances  before  and  hereinafter  men- 
tioned amount  to  a  sufficient  notice.  They  all 
knew  it  had  been  the  defendant's  intention  to  put 
execution  in  force  upon  his  judgment,  not  later 
than  Tuesday,  the  18th  p.  m.  they  knew  that  a 
writ  of  fi.  fa.  into  Middlesex  had  been  not  only 
delivered  to  the  sheriff,  but  executed  on  that 
day ;  the  attention  of  the  duke  himself,  on  some 
day  not  earlier  than  the  15th,  nor  later  than 
the  18th.,  and  before  the  execution  of  the 
foil!  of  sale,  had  been  called  to  the  fact  of  the 
defendant's  intention  to  seize  at  Clumber  under 
his  judgment,  and  they  had  no  reason  to  suppose 
the  defendant  had  altered  his  intentions,  and  they 
did,  in  &ct,  suppose,  before  the  execution  of  the 
bill  of  sale,  that  he  had  not  done  so,  but  had  deli- 
vered his  Nottinghamshire  writ  to  the  sheriff  for 
execution ;  and  when  the  bill  of  sale  was  prepared 
there  was  at  the  same  time  prepared  a  notice  to 
the  Sheriff  of  Nottinghamshire,  which  was  dated 
the  19th  Mav,  and  signed  brthe  trustees'  solicitors, 
informing  the  sheriff  ana  his  ofBcers,  and  all 
others  whom  it  might  concern,  that  "  the  live  and 
dead  farming  stock,  &rming  implements,  and 
implements  (3  husbandry,  in  or  about  Hardwick 
farm,  were  the  property  of  the  plaintiffs,"  and  the 
same  notice  was  serv^  on  the  sheriff's  officer,  at 
Hardwick,  at  nine  o'clock  on  the  evening  of  the 
19th. 


33.  On  the  same  evening  (the  19th),  similar 
notices  were  posted  up  about  Hardwick,  and  were 
seen  by  the  officer  on  his  arrival  there  the  next 
morning,  and  it  is  to  be  taken  that  the  plaintiffs, 
by  Wilhams,  their  agent,  took  possession  of  the 
stock  in  question  on  the  evening  of  the  19th, 
unless  the  court  be  of  opinion  that  the  sheriff  had 
previously  taken  actual  possession  within  the 
meaning  of  the  statute,  by  what  was  done  by  his 
officer,  on  the  same  day.  WUliams,  the  steward, 
knew  the  object  with  which  the  jewellery  was 
taken,  and  also  that  the  bill  of  sale  was  intended 
to  be  made  on  the  19th  May,  and  that  the  execu- 
tion was  expected  at  Clumber  in  competition 
with  it. 

34.  The  conrt  may  draw  such  inferences  of  £»ct 
as  in  their  opinion  the  jury  ought  to  have  drawn. 
The  question  for  the  opinion  of  the  court  is, 
whether,  as  regards  the  goods  which  were  upon 
Hardwick  farm,  and  wore  comprised  in  the  bill  of 
sale,  the  execution  or  the  bill  <k  sale  is  entitled  to 
priority  P 

The  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36)  s.  7, 
enacts  (hiter  alia)  as  follows :  "  Personal  chattels 
shall  be  deemed  to  be  in  the  '  apparent  posses- 
sion '  of  the  person  making  or  giving  the  bill  of 
sale,  so  long  as  they  shall  remain  or  be  in  or  upon 
any  house,  land,  or  other  premises  occupied  by 
him,  or  as  they  shall  be  used  and  required  by  him 
in  any  place  whatsoever,  notwithstanding  that 
formal  jiossesgion  thereof  may  have  been  taken  by 
or  given  to  any  other  person. ' 

The  plaintiff's  pointe  for  argument :  First, 
that  by  the  bill  of  sale  the  plaintiffs  acquired  a 
title  to  the  goods  therein  mentioned  bond  fide, 
and  for  a  valuable  consideration;  secondly,  that 
such  title  was  acquired  before  any  actual  seizure 
or  attachment  of  the  goods  comprised  in  the  said 
bill  (A  sale  ;  thirdly,  that  the  plaintiffs,  at  the  time 
of  the  execution  of  the  bill  of  sale,  had  no  notice 
which  would  operate  under  the  19  &  20  Vict.  c.  97, 
s.  1,  to  defeat  the  same ;  fourthly,  that  what  was 
done  at  Clumber  and  Harwick  by  the  sheriff's 
officers  before  the  execution  of  the  bill  of  sale  was 
not  the  actual  seizure  of  the  goods  comprised  in 
the  bill  of  sale  within  the  statute  ;  fifthly,  that 
notice  of  another  writ  delivered  to  the  sheriff  of 
another  county  {e.  g.,  to  the  sheriff  of  Middlesex) 
would  not  bring  the  case  within  the  provision  of 
sect.  1 ;  sixthly,  that  the  plaintiff's  title  to  the 
goods  compriseii  in  the  bill  of  sale  is  not  pre- 
judiced or  defeated  by  the  writs  mentioned  in  the 
case,  or  by  anything  done  under  either  of  them. 

The  defencfant's  points  for  argument :  First, 
that  the  sheriff,  prior  to  the  execution  of  the 
bill  of  sale,  did,  on  the  afternoon  of  19th  May  1869, 
within  the  meaning  of  19  &  20  Vict.  c.  97,  s.  1, 
make  an  actual  seizure  of  the  &rming  stock  &c, 
in  question  under  a  writ  of  fi.  fa.  at  the  suit  of 
the  defendant ;  secondly,  that  the  bill  of  sale  w&s 
not  bond  fide,  or  for  a  valuable  consideration  within 
the  meaning  of  the  said  statute ;  thirdly,  that  the 
plaintiffs,  through  their  solicitor,  Mr.  Ouvry,  had 
notice,  within  the  meaning  of  the  said  statnte, 
prior  to  the  execution  of  the  smd  bill  of  sale,  that 
a  writ  of  ^  fa.  at  the  suit  of  the  defendant  had 
been  delivered  to  and  remained  unexecuted,  in  tiie 
hands  of  the  sheriff  of  Nottinghamshire ;  foartUy, 
that  the  plaintiffs,  through  their  solicitor  Mr. 
Ouviy,  haa  notice  within  the  meaning  of  the  asid 
statute  prior  to  the  execution  of  the  aaid  Irill  of 
sale  that  a  writ  of  fi.  fa.  at  the  suit  of   the 
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defendant  had  been  delivered  to  and  remained 
aoexecated  in  the  bands  of  the  sheriff  of  Middle- 
aei;  fifthly,  that  the  Dnke  of  Newcastle,  the 
assignor  under  the  said  bill  of  sale,  hod,  within 
die  meaning  of  the  statute,  through  bis  attorney, 
ind  person^/,  prior  to  the  execution  of  the  bill 
of  sale,  notice  that  writs  of  fi.fa.  ut  the  suit  of  the 
defendant,  bad  been  delivered  to  and  remained  un- 
executed in  the  hands  respectively  of  the  sheriffs 
cf  Middlesex  and  Nottinghamshirt',  and  that  such 
aotice  was,  under  the  circumstances  of  the  case, 
notice  to  the  plaintiffs:  (Hobtou  and  another  v. 
TMlutffH.  16  L.  T.  Rep.  N.  S.  837;  8  B.  &  S.  476; 
L  Bep.  2  Q.  B.  643) ;  sixthlv,  that  Williams,  the 
agent  to  the  plaintiffs  at  Clumber,  had,  prior  to 
tbe  execution  of  the  bill  of  sale,  notice  within  the 
naiUD);  of  the  statute  that  a  writ  of  fi.  fa.  at  the 
ndt  of  the  defendant,  had  been  delivered  to,  and 
leflained  unexecuted  in  the  bands  of  the  sheriff  of 
XottJnghaniHhire. 

The  Mleitar-General  (Sir  J.  D.  Coleridge,  Q.C., 
widi  him  was  C.S.  Bmoen) ,  argued  the  case  on  behalf 
of  the  plaintiffs,  the  assignees  of  the  bill  of  sale. — ■ 
Tke  plaintiffs  who,  without  doubt,  were  the  holders 
of  the  goods  under  this  bill  of  sale,  bond  fide  and 
for  a  valuable  consideration,  claim  to  be  as  such 
protected  by  sect.  1  of  the  Mercantile  Law  Amend- 
ment Act  1856  (19  &  20  Vict.  c.  97),  and  the 
qoestion  is,  are  they  within  the  protection  of  that 
section  or  not  P  and  that  agam  depends  upon 
whether  or  not  there  was  an  "  actual  seizure  of 
the  goods  before  the  bill  of  sale  was  executed,  and 
alK>  whether  or  not  they  had  at  the  time  notice 
that  the  writ  "  had  been  delivered  to,  and  remained 
nnexecutcd  in  the  hands  of,  the  sheriff."  Now  they 
tad  no  such  notice  with  regard  to  this  writ,  for, 
tfaoogh  they  bad  notice  of  the  issuing  of  the  writ  to 
Midcflesex,  that  was  not  a  writ  binding  or  affecting 
these  particular  goods,  and  was  not,  therefore,  the 
writ,  previous  notice  of  which  is  referred  to  by  the 
prorido  in  sect.  1  of  the  statute.  A  confident  ex- 
pectation that  a  writ  will  probably  be  issued,  or 
Doticp  even  that  it  is  about  to  be,  does  not  amount 
to  the  notice  required  by  the  statute,  viz.,  notice 
that  it  has  actually  been  delivered  to  the  sheriff. 
Kothing  that  occurred  afterwards  could  make  that 
>  notice  which  was  not  so  at  the  time.  Kotice  in 
B»h  cases  as,  e.g.,  notice  of  an  act  of  bankruptcy, 
depriving  an  execution  creditor  of  protection. 
Bust  be  clear,  definite,  and  precise,  and  not  con- 
•trnctive  merely:  (Hocking  and  another  Y.Acraman, 
12  M.  &.  W.  1 70 ;  13  L.  J.,  N.  S.,  34,  Ex.)  Whether 
lliere  was  an  "  actual  seizure "  or  not,  is  more  a 
•ineftion  of  fact  than  of  law,  though  there  are 
ffeneral  principles  governing  the  point :  for  in- 
<t(noe,  the  person  seizing  must  have  the  actual 
wntrol  of  the  goods  seized.  By  the  Roman  law, 
vpon  the  transfer  of  a  chattel  it  must  be  put 
within  the  physical  power  of  the  transferee. 
See— 

JXe.  Lib.  41.  tit  2, 1, 1,  por.  21 ; 

Fothier'B  Traite  do  Droit  de  Propriety,  part  1,  o.  2, 
».  4,  art.  1 ; 

Sarigny  on  Fossesaion  (Sir  E.  Peny),  pp.  142, 157, 
170,173. 
But,  by  our  law,  actual  physical  delivery  of  the 
article  itself  is  not  essential  to  the  completion 
cf  *  contract  of  sale,  though,  as  shown  by 
(T>aplin  V.  Bogert  (1  E.  192),  something  tanta- 
waat  to  it,  as  the  ddivery  of  the  key  of  the 
"wehonse  holding  the  goods,  or  of  other  indicia 
'f  property,  is  requisite  to  an  acceptance  and 


receipt  under  the  Statute  of  Frauds.  But  those  are 
transactions  between  parties  by  consent,  and 
surely  less  cannot  be  sufficient  in  a  case  like  the 
present,  where  all  is  done  by  one  side  only,  and 
against  the  will  of  the  other.  The  cases  of  Blades 
atid  aiwther  v.  Arnndale  (1  M.  &  S.  711),  and  Na«h 
V.  Dickensmi  (L.  Bep.  2  C.  P.  252),  show  what  is 
required  on  this  head  in  the  case  of  a  levy  by  the 
sheriff.  The  words  "  actual  seizure "  are  not 
satisfied  by  a  merely  constructive  seizure  like  the 
present,  and  the  proviso  allowing  the  validity  of 
a  bill  of  sale  made  after  notice  of  delivery  of  the 
writ  for  execution,  provided  it  no  longer  remains 
unexecuted,  proves  the  word  "  actuu "  to  have 
been  designedly  inserted  here.  The  sheriff  is 
bound  to  seize  only  so  much  as  is  necessary  to 
satisfy  his  writ  (Gateler  v.  Chaplin  and  anotlisr, 
2  Ex.  503;  18  L.  J.  42,  Ex.),  so  that  he  must  dis- 
tinguish between  what  he  seizes  and  what  he  docs 
not,  and  that  alone  which  he  so  points  out  an 
seized  can  be  said  to  be  "  actually  seized."  Here 
the  mere  "formal  possession  "  taken  of  goods  at 
Clumber  does  not  amount  to  a  seizure  at  Hardwick, 
nearly  two  miles  distant.  What  was  done  amounted 
to  nothing  more  than  a  formal  and  unsubstantial 
possession,  such  as  is  treated  as  a  nullity  by  sect. 
7  of  the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  34). 
The  cases  of  Cole  v.  Bavies  and  atwihcr  (1  Ld. 
Raym.  724).  and  Swann  v.  The  Earl  of  Falmouth 
and  anotlter  (8  B.  &  C.  456 ;  6  L.  J.  374,  K.  B.), 
maybe  relied  on  contra;  but  they  are  clearly  dis- 
tinguishable. In  the  first  of  them  the  seizure  of 
goods  in  a  house,  and  in  the  other,  upon  a  wharf, 
was  held  to  be  a  good  seizure  of  all  the  goodit 
therein  aud  thereon  respectively;  but  the  goods  in 
the  present  case  were  dispersed  about  in  various 
fields  over  a  farm  of  1500  acres,  and  were  moreover 
under  the  protection  of  another  and  distinct  house 
from  that  m  which  whatever  was  done  in  the  way 
of  seizure  took  place.    He  cited  also, 

Darvill  V.  Terry,  6  H.  A  N.  807 ;  30  L.  J.  355,  Ex. ; 

Wood  V.  mxie,  7  Q.  B.  892 ; 

Cooper  V.  Chitty  (notes  to),  1  Sm.  L.  C,  6th  edit.  p. 
454,  Sth  edit.  p.  436,  2nd  edit.  p.  237. 

Sird  and  others  v.  Bass  and  others,  6  M.  &  0, 143 ;  and 

ConuMW  amd  others  v.  Noll,  1 C.  B.  643 ;  11 L.  J.,  N.  S., 
165,  C.  P. 
Benman,  Q.  C.  (with  him  were  Sawkins,  Q.  C, 
and  F.  H.  Lewis),  for  the  defendant,  the  executioti 
creditor,  was  not  called  upon  to  argue  contra. 

Mabtin,  B. — ^We  are  both  of  opinion  that  the 
defendant  is  entitled  to  our  judgment.  The  case 
is  one  of  the  greatest  importance  to  sheriffs,  for  if 
the  plaintiffs  succeeded,  the  sheriff  woiild  be  liable 
to  an  action  by  the  execution  creditor,  in  which  the 
measure  of  diamages  would  be  the  value  of  the 
goods  which  he  has  failed  to  seize.  The  case  turns 
upon  the  question,  whether  what  has  been  done 
here  was  an  "  actual  seizure"  within  the  1st  section 
of  the  Mercantile  Law  Amendment  Act  1856  (19 
&  20  Vict.  c.  97).  Two  other  questions  have  been 
raised :  The  first,  whether  this  oill  of  sale  was  hona, 
fide  and  for  valuable  consideration,"  within  the 
meaning  of  the  statute.  Wo  are  not  obliged  to 
decide  this  question ;  but  I  have  no  doubt  what- 
ever that  it  is  perfectly  competent  for  a  debtor  to 
execute  a  bill  of  sale,  in  order  to  fovour  a  particular 
creditor,  and  give  him  priority  over  an  execution 
which  is  expected  to  be  levied;  and  that,  apart 
from  the  bankruptcy  Iaws,there  is  nothing  fraudu- 
lent in  such  a  transaction.  With  respect  to  the 
second  of  these  two  other  questions,  which  turns 
upon  the  proviso  of  the  section  relating  to  notice. 
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Gladstone  a^d  asotiikr  v.  PxiyvicK. 


[Ex. 


I  should,  if  the  matter  could  hereafter  call  for  a 
deci.sion,  be  prepared  to  entertain  the  question 
whether,  if  notice  were  piven  that  execution  would 
immediately  issiue,  and  that  notice  were  followed 
up  by  placing  the  writ  in  the  hands  of  the  sheriff 
before  the  accruing  of  the  title  under  a  bill  of  sale, 
the  case  would  not  fall  within  the  proviso  which  I 
have  referred  to.  At  present  I  say  nothing  upon 
it.  I  rest  my  judgment  entirely  upon  the  fact  that 
there  was  here  an  "  actual  seizure  under  the  wi*it. 
I  am  clearly  of  opinion  that  Clumber  and  the  farm 
were  one  thing — there  was  one  possession  of  them ; 
and  what  was  done  in  one  part  was  the  same  as  if  it 
had  been  done  in  the  whole.  It  is  not  Iwcause  the 
accounts  of  the  two  were  kept  distinct  for  the  pur- 
pose of  ascertaining  whether  the  occupier  of  the 
farm  was  a  profitable  one,  that  they  are  really  two 
distinct  things.  The  Duke  of  Newcastle  was  there- 
fore possessed  of  the  manor  house,  offices,  and  farm, 
as  of  the  whole  thing ;  and,  as  was  held  in  Swann 
T.  Enrl  Falmouth  and  another  {tibi  sup.),  and  Coh 
V.  Davieg  {iibi  /tup.),  the  seizure  was  effectual  over 
the  whole  extent  of  the  property.  The  law,  as 
to  writs  of  execution,  is  very  clearly  laid  down 
at  page  219  /.  ^  jr.  of  1  Williams*  Saunders,  in 
the  note  to  the  case  of  Wheaiky  v.  Lane,  aad  it 
appears  from  this  note  that  the  common  law 
attached  but  little  importance  to  the  possession  of 
a  chattel;  for,  notwithstanding  that  a  chattel  was, 
so  far  as  anyone  knew  or  could  tell,  in  the  posses- 
sion of  the  judgment  debtor,  yet,  on  the  signing  of 
judgment  and  the  teste  of  the  writ  of  execution — a 
matter  of  which  the  public  in  general  were  invin- 
cit)ly  i<^orant — the  goods  of  the  debtor  were  bound 
as  agamst  every  one ;  they  wero  so  bound  that  it 
was  not  competent  for  the  debtor  to  give  a  title  to 
them  except  by  sale  in  market  overt,  which  gives  a 
title  against  all  the  world.  Similarly,  a  bill  of  sale 
executed  in  Cornwall  would  pass  at  once  the  pro- 
perty ill  things  situated  in  Northumberland,  and 
the  assignee  acquired  a  title  without  any  change 
of  possession  or  ajiy  notice  to  other  persons. 
Further,  the  rule  prevailed  that  property  draws 
possession  with  it ;  and  though,  for  technical  rea- 
sons, the  assignee  of  chattels  might  not  be  able  to 
maintain  trespass  in  respect  of  goods  of  which  he 
had  never  acquired  actual  possession,  yet  we  mi^ht 
maintain  otherwise;  and  to  maintain  this  action 
some  decree  of  possession  is  necessary,  as  is  shown 
by  the  old  form  of  declaration.  The  effect  of  the 
29th  Car.  2,  c.  3,  s.  16,  was  that  the  writ  did  not 
"  bind  the  property  of  the  goods "  till  it  was 
"  delivered  to  the  sheriff  to  oe  executed ;"  but 
this  also  was  an  act  of  which  the  public  knew 
nothing.  The  object  of  the  statute  now  in  question 
(19  &  20  Vict.  c.  97,  s.  1)  was  to  remedy  this 
inconvenience,  and  it  accordingly  provides  that  the 
writ  shall  not  bind  until  the  goods  are  actually 
seized  under  it.  Whether  such  a  seizure  has  been 
made  is  a  question  of  fact,  and  I  am  of  opinion 
that  there  was  in  this  case  an  "  actual  seizure  "  of 
the  goods  in  question,  and  that  if  a  jury  were  to 
find  the  contrary,  their  verdict  would  be  set  aside 
as  contrary  to  the  evidence.  (The  learned  judge 
here  reviewed  the  several  statementsin  the  special 
case  relating  to  the  seizure,  and  what  was  done 
and  said  by  the  under  sheriff  on  the  occasion  in 
question,  and  then  continued  his  judgment  as 
follows.)  I  have  no  doubt  that  this  amounted  to 
an  "  actual  seizure."  With  respect  to  the  Bills  of 
Sale  Act  (17  &  18  Vict.  c.  36),  sect.  7,  which  speaks 
of  fornud  possession  being  taken,  I  think  that  those 


words  do  not  refer  to  any  such  state  of  facts  as 
existed  here :  but  that  they  were  illustrated  by  the 
case  of  Blndeg  and  anoth^lr  v.  AiitruMl  {uh!  snp.), 
where  the  bailiff  merely  locked  up  the  warrant  in 
a  table  drawer  and  went  away.  In  such  a  case, 
I  think,  no  "  actual  seizure  "  should  be  made ;  but 
where  the  execution  of  the  writ  is  carried  out,  as 
has  been  done  here,  I  have  no  doubt  that  it  is 
effectual. 

Bkamwell,  B. — I  am  of  the  same  opinion.  In 
the  flr-st  place,  I  agree  that  the  bill  of  sale  wa« 
good.  Tliero  is  no  rea.son  why  a  creditor  should 
not  help  himself,  or  why,  as  against  one  creditor, 
a  debtor  should  not  favour  another.  I  am  also  of 
opinion  that  there  was  no  notice  of  this  writ 
within  19  &  20  Vict.  c.  97,  s.  1.  The  only  notice 
that  was  given  with  respect  to  it  was,  not  a  notice 
that  the  writ  "  had  been  delivered"  to  the  sheriff, 
but  only  that  it  was  probable  that  it  would  be. 
A  notice  of  something  certain  and  inevitable,  as  of 
the  rising  of  the  tide,  though  given  beforehand, 
might,  perhaps,  after  the  event,  be  trejited  as 
notice  of  the  fact;  but  this  cannot  be  said  with 
respect  to  what  is  merely  probable.  Whether 
notice  of  the  writ  delivered  to  the  sheriff  of  Mid- 
dlesex was  a  notice  within  the  meaning  of  sect.  1 
of  the  writ  in  the  present  case  it  is  unnecessary  to 
say.  The  main  question  then  arises,  which  is, 
whether  there  was  here  an  "actual  seizure"  before 
the  execution  of  the  bill  of  sale.  To  construe  the 
statute,  we  must  consider  the  inconvenience  which 
it  was  intended  to  remedy,  which  was  the  hard- 
ship caused  by  the  existing  law  to  bona  fide  buyers 
of  goods  from  execution  debtors,  against  whom  a 
writ  of  execution  had  issued,  the  writ  binding  the 
goods  upon  its  deUvery  to  the  sheriff,  although, 
by  reason  of  the  goods  net  having  been  seized,  tue 
buyers  had  no  means  of  knowing  it.  The  present 
statute  substitutes  "  actual  seizure"  of  the  goods 
for  delivery  of  the  writ  to  the  sheriff,  as  that  which 
is  to  bind  the  goods  as  against  purchasers  bond  fide 
and  for  valuable  consideration;  but  as  no  such 
fiction  as  constructive  seizure  was  resorted  to 
before  the  Act,  the  word  "  actual"  is  of  no 
peculiar  force,  and  "actual  seizure"  means  no 
more  than  "seizure."  The  question  then  is. 
Had  the  sheriff  seized  before  the  execution  of 
the  bill  of  sale?  And  in  order  to  see  what, 
in  effect,  was  done  up  to  five  o'clock,  wo  are  en- 
titled to  look  at  the  account  of  the  subsequent  pro- 
ceedings, in  order  to  see  tho  intention  of  what  was 
done  before.  It  is  admitted,  and  it  is  clear,  that 
it  is  not  necessary  for  the  sheriff  to  lay  his  hand 
on  a  single  article.  The  difficulty  then  is  to  say 
why  what  was  done  was  not  sufficient,  or  what 
more  ought  to  have  been  done  than  was  done.  It 
is  certain  that,  if  the  Duke  of  Newcastle  had  him- 
self been  there,  he  could  not  lawfully  have  removed 
any  of  the  stock  from  the  farm ;  and,  if  he  had 
done  so  for  his  own  purposes,  he  would  have  been 
in  danger  of  an  indictment  for  larceny.  It  wag 
suggested  that  more  might  have  been  done  than 
was  done ;  but  I  am  of  opinion  that,  where  pro- 
perty is  all  one  holding,  as  it  was  here,  if  the 
sheriff  goes  and  makes  known,  at  the  mansion 
house  or  dwelling  house  of  the  occupier,  that  he  is 
come  to  seize,  and  does,  so  for  as  words  and  inten- 
tion can  go,  seize  all  the  goods  in  that  holding,  he 
has  done  enough.  If,  indeed,  the  Duke  of  New- 
castle had  occupied  another  house  in  a  different 
parish,  I  should  doubt  whether  what  was  done  at 
Clumber  would  have  amounted  to  a  seizure  of 
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Wanless  v.  Tire  Noeth-Eastern  E.ulway  Compasy. 
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goal.- li'iTe ;  I  think  it  would  not,  but  it  is  uii- 
neces^jiuy  to  decide  the  point.  Hore  it  was  all  oue 
holding,  and  when  the  snerifiT,  being  present  at  the 
hoiue  with  the  writ  of  execution,  says,  "  I  seize 
ercrything  on  this  holding,"  enough  is  done  to 
cotutitute  a  seizure  of  the  whole.  It  is  said  that, 
if  this  is  so,  the  object  of  the  statute  will  be  de- 
feated; but  that  is  not  so.  Suppose  the  Duke 
of  Newcastle,  not  knowing  what  had  taken 
pJaoe  at  Clumber,  had  sold  part  of  the  stock  on 
uudwick  Farm,  and  the  buyer  complained  of  the 
hardahip  of  having  his  purchase  overridden  by  the 
cucation  creditor,  he  would  be  open  to  the 
wswer  that  he  tmeted  the  duke  personally. 
TS,  on  the  other  hand,  he  had  assumed  the  castle  to 
be  the  property  of  the  duke  because  he  was  the 
occupier  of  Clumber,  the  answer  would  be  that,  if 
he  had  gone  to  Clamber,  he  would  have  found  it  in 
the  occupation  of  the  execution  creditor.^  And, 
Inrlher,  if  everything  had  been  done  which  has 
bwn  snggested  as  necessary  to  a  seizure,  the  same 
hvdship  might  have  happened,  unless  the  whole 
vera  kept  under  lock  and  key.  The  case  of  Cole  v. 
Ams*  {tihi  »up.),  which  lays  down  that  seizure 
of  apart  in  the  name  of  the  whole  is  seizure  of  the 
whole,  is,  I  think,  good  law.  It  was  argued  that 
the  words  of  the  proviso  in  the  latter  part  of  the 
aectim  show  that  "  actual  seizure "  has  an  ex- 
tended meanixig,  and  that,  after  the  writ  has  been 
oeeated,  and,  thereftwe,  when  it  no  longer  "  re- 
mains nnoxeonted,"  a  good  title  can  be  made  to 
goods  not  actually  seized,  notwithstanding  notice 
cf  the  writ.  £at  my  understanding  of  this  part  of 
the  section  is,  that  it  is  not  enough,  to  prevent  a 
ibuger  from  acquiring  title  to  the  goods,  to  know 
of  a  writ  having  been  issued,  but  tlmt,  if  there  be 
nt^ce  that  it  is  dehvered  to  the  sheriff  to  be 
executed,  though  not  executed  in  fact,  and  it  is 
lAerwards  executed,  that  is  enough  to  prevent  a 
rtRmger  from  acquiring  title  to  the  goods  as 
t^ainst  the  execution  creditor,  for  it  is  enough  to 
grre  him  warning  not  to  buy.  On  these  grounds, 
therefore,  I  am  of  opinion  that  the  defendant  is 
entitled  to  our  judgment. 

Judgment  for  the  defendant. 

Attorneys  for  the  plaintiffs,  Vuncan  and  Martin. 

Attorneys  for  the  defendant,  Rob$on  and  Tidy, 


3BZCH33QUXB  CHAKBEXL 

»«pcirt»a  bj  T.  W.  SAuaons,  Eaq.,  Barritter-at-Iiaw. 
EKBOK  FROM  TEE  QimEN's  VESCS. 

Wednesday,  May  10. 
(Bef<s«  KeiXT,  C.  B.,  Bkahwku.  and  Cbakkeli^ 
BE.,  Btuu  and  Kbattno,  JJ.,  Pigott,  B.,  and 

HOTTAGUE    SmTH,  J. 

Wamjess  v.  Tms  North-Bastebn  Eailway 

Company. 

StgUgence — RaUtoay — Gate    left   open   at  a  level 

erostittg—8  Viet.  c.  20,  «.  47. 
By  leeL  47  of  the  RaUtoay  Clartaes  Consolidation 
Jet  1845,  when  a  raiiioay  crosses  a  road  on  a 
imel,  the  company  are  to  erect  gates  across  such 
road  «n  each  side  of  tJte  railway,  and  are  to 
eaofay  persons  to  open  and  shut  such  gates, 
laluA  imre  fo  he  kept  eonstamdy  closed  except 
J  A»  ihme  wh«a  horses,  eatUe,  carts,  or  car- 
m  ptimima  aUmg  the  road  shaU  have  to 
tmmkntmMSjf.     Upon  the  defendants'  line  of 


iv'ii'-tiii  t.hcrc  was  a  Unci  ci-on.^iii'j  with  agate  at 
each  side,  north  and  south.    A  cart  passed  over, 
and  the  gale  on  the  nmih  side  was  left  open.     Tlw 
plaintiff  came  up  to  the  north  gate  for  thepuipose 
of  croexing  tlie  line,  at  which  time  a  train  pdsscd 
doieit  the  south  Hue ;  as  soon  as  it  had  passed  he 
attempted  to  cross,  wlien  lie  was  knocked  down  atul 
injured  Ity  a  train  which  /to  did  Tiot  see,  which 
cams  along  tlw  north  line.    Had  he  been  looking 
he  could  have  seen  such  train  approaching  from 
some  distance.    The  question  having  heen  reserved, 
xcltether  there  was  any  evidence  of  negligence  on 
the  part  of  the  defemlants  ? 
Held  (Bramwell,  B.  dissenting),  that  there  was  evi- 
dence of  negligence. 
This  was  an  appeal  against  the  decision  of  the 
Court  of  Queen's  Bench  in  discharging  a  rule  to 
enter  a  nonsuit.    The  action  was  brought  by  the 
plaintiff  to  recover  damages  for  an  injury  sus- 
tained by  the  negligence  of  the  defendfuits.    The 
first  oo'int  of  the  declaration  stated  that  the  defen- 
dants, by  their  servants,  so  negligently  and  un- 
skilfully drove  and  managed  an  engine,  and  a  train 
of  carriages  attached  thereto,  upon  and  along  a 
railway  which  the  plaintiff  was  lawfully  crossing, 
that  the  engine  and  train  of  carriages  were  driven 
and  struck  against  the  plaintiff,  whereby  he  was 
permanently  injured.    The  second  count  stated 
that  the  defendants  are  subject  to  the  provisiozis 
as  to  level  crossings  contained  in  The  Railway 
Clausee  Consolidation  Act  1845,    and    that  the 
defendants'  railway  crossed   a   certain  hiehway 
between  Hylton  and  Sunderland  on  a  level,  and 
that  the  highway  and  crossing  were  protected  by 
gates,  which  were  put  up  there  for  the  purpose,  in 
pursuance  of  the  said  provisions,  and  under  the 
control  and  management  of  the  defendants,  and 
that  the  defendants  were  guilty  of  negligence  in 
the  management  of  the  said  railway  and  gates,  and 
in  not  providing  for  the  safety  of  persons  using  the 
crossing,  and  in  running  a  train  across  the  high- 
way and  crossing  without  giving  any  notice  or 
si^ial  of  its  approach,  whereby  the  plaintiff,  who 
was  then  lawfully  using  the  highway  and  crossing 
by  the  invitation  of  the  defendants,  was  injured. 
The  defendants  pleaded  first,  not  guilty ;  secondly, 
as  to  the  second  count,  that  the  plaintiff  was  not 
crossing  by  the  invitation  of  the  defendants,  as 
alleged. 

l^e  cause  came  on  for  trial  before  Brett,  J.,  at 
Durham,  when  the  jury  found  a  verdict  for  the 
plaintiff,  leave  having  been  reserved  to  the  defen- 
dants to  move  to  enter  a  nonsuit,  on  the  ground 
that  there  was  no  evidence  to  go  to  the  jury 
of  such  negligence  as  would  make  the  defen- 
dants liable.  From  the  facts  of  the  case,  as  proved 
at  the  trial,  it  appeared  that  upon  the  defendants' 
line  of  railway  there  is  a  station  called  the  Hylton 
Station,  and  at  the  east  end  there  is  a  public  high- 
way for  cari-ii^s,  &c.,  which  crosses  the  railway 
upon  a  level ;  that  there  is  at  such  crossing  on  each 
side  of  the  railway  a  large  gate  for  the  passage  of 
carriages  and  cattle,  and  two  smaller  swing  gates 
for  foot  passengers,  all  of  which  gates  opened  out- 
wards from  the  railway,  and  that  a  gatekeeper's 
box  is  placed  at  the  eastern  comer  of  the  gate  on 
the  south  side  of  the  railway.  It  further  appeared 
that  between  six  and  seven  o'clock  on  the  evening 
of  the  27th  April  1868,  the  plaintiff  (a  lad  fourteen 
years  of  age),  in  company  with  three  other  boys, 
came  along  the  road  firom  the  village  of  Hylton  to 
cross  over  the  Une  by  the  level  crossing  on  the 
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tioi-th  side  of  the  railway.  It  also  appeared  that 
shortly  before  the  plaintifE  and  the  other  boys 
<-ame  near  the  railway  a  horse  and  cart  had  passed 
over  the  line  through  the  gates,  and  that  from  that 
time  until  the  time  of  the  accident  the  carriage 
gate  was  standing  wide  open  and  latched  back; 
ehat  the  boys  thereupon  passed  through  the  gate. 
At  the  trial  the  fact  of  the  carriage  gate  being  open 
was  disputed,  and  it  was  asserted  that  the  boys 
went  through  one  of  the  smell  gates.  At  the 
moment  the  plaintiff  reached  the  gate,  an  engine 
with  a  train  of  trucks  ran  past  on  the  south  line  of 
mils.  The  plaintiff  and  his  companions  had  a  dog 
with  them,  and  some  person  who  was  standing 
near  to  the  gate  on  the  north  side  shouted  to  them 
to  keep  the  dog  back  from  going  through  the 
trucks.  The  plaintiff  and  his  companions  saw  this 
train,  and  after  they  had  passed  tne  gatea  on  the 
north  side  they  stood  close  to  the  rails  on  that  side 
until  the  train  had  passed,  whereupon,  the  plaintiff, 
who  had  one  of  hia  arms  round  the  neck  of  one 
of  his  companions,  stepped  forward  with  him  to 
cross  the  bne,  bat  as  he  stepped  on  the  line  he 
was  stmck  down  and  injured  by  the  engine  of 
another  train  which  was  coming  upon  the  north 
line.  It  appeared  that  the  distance  between  the 
carnage  gate  on  the  north  side  and  the  rails  is 
iibout  twelve  feet,  and  it  was  given  in  evidence  on 
the  part  of  the  defendants  that  a  person  crossing 
at  the  level  crossing  can  at  any  distance  within 
oight  feet  of  the  rails  on  the  north  side  see  a  train 
coming  on  the  line  for  a  distance  of  half  a  mile, 
tliougu  evidence  was  adduced  by  the  plaintiff  that 
in  consequence  of  a  projecting  screen  which  was 
»c  the  station  on  the  north  side,  the  plaintiff  would 
huve  to  be  within  four  or  five  feet  from  the  rails 
Iio'ore  he  could  see  a  tram  coming  on  that  side. 
X<>  signal  or  other  warning  was  shown  or  g^ven 
by  the  gatekeeper  or  other  servant  of  the  company 
that  a  train  was  coming.  Thee  was,  however, 
evidence  that  the  engine  driver  of  the  engine 
•causing  the  injury  whistled  before  coming  to  the 
station,  though  evidence  was  also  given  by  the 
plaintiff  that  he  did  not  hear  it. 

.By  the  Railway  Clauses  Consolidation  Act  1845 
<S  Vict.  c.  20)  it  IS  by  sect.  47  enacted : 

That  if  the  railway  oroBses  any  turnpike  rood  or  pnblio 
carria^  road  on  a  level,  the  company  shall  erect  and  at 
all  timee  maintain  good  and  snffioient  gates  across  snch 
road  on  each  side  of  the  railway  where  the  same  shall 
communicate  therewith,  and  shall  employ  proper  persons 
to  open  and  shnt  snch  gates,  and  snch  gates  shall  he  kept 
oonstantly  closed  across  snch  road  on  both  sides  of  the 
railway,  except  daring  the  time  when  horses,  oatUe,  carts, 
or  carriages  passing  along  the  same  shall  have  to  cross 
snch  railway ;  and  snch  gates  shall  be  of  snch  dimensions 
and  so  oonstmoted  as  when  closed  to  fence  in  the  rail- 
way and  prevent  cattle  and  horses  passing  along  the 
road  from  entering  npon  the  railway ;  and  the  person 
entmsted  with  the  care  of  snch  gates  shall  cause  the  same 
to  be  dosed  as  soon  as  such  horses,  cattle,  carts,  or  car- 
riages shall  have  passed  through  the  same,  under  a 
penalty  of  40s.  for  every  default  therein,  &e. 

Manisty,  Q.  C.  {Kemplay  with  him),  appeared  for 
the  defendants,  and  contended  that  there  was  no 
evidence  of  negligence  to  go  to  the  jury,  for  that 
no  duty  is  imposed  upon  them  under  sect.  47  of 
the  Railway  Clauses  Consolidation  Act  1845  to 
keep  the  gates  closed  with  regard  to  foot  passen- 
gers, that  enactment  only  referring  to  norses, 
cattle,  carts,  and  carriages ;  that  the  plaintiff  was 
the  author  of  bis  own  misfortune  by  venturing 
upon  the  line  incautiously,  and  that  it  could  not 


be  said  that  he  was  invited  to  come  npon  or  cross 
the  line.     He  cited : 

Uangan  v.  Atherton,  !<.  Bep.  1  Ex.  339  ; 

Slapiay  v.  London  and  Brighton  Railway  Company, 
L.  Eep.  1  Ex.  21 J  35  L.  J.  7,  Ex. ;  13  L.  T.  Bep. 
N.  S.406; 

StiibUy  Y.  London  and  North-Wettem  Raihcay  Com- 
pany, L.  Bep.  1  Ex.  13  ,  13  L.  T.  Bep.  N.  S.  376 ; 

Skelton  t.  London  and  North-  Wettem  Railway  Com- 
pany, L.  Eep.  2,  C.  P.  631 ;  16  L.  T.  Bep.  N.  S.  563. 
Quoin,  Q.  C.  (Leteett  with  him)  was  not  called 
upon. 

Kelly,  C.B. — It  is  unnecessary  to  hear  counsel 
in  support  of  the  judgment  of  the  court  below, 
though  I  regret  that  my  brother  Bramwell  differs 
ir  opinion  from  the  rest  of  the  court.     The  m^ority, 
however,  are  agp:«ed  that  the  judgment  should  be 
affirmed.     The  action  is  brought  against  the  defen- 
dants ibr  iiguries  alleged  to  have  been  occasioned 
by  their  negligence,  and  at  the  trial  the  eviden(% 
as  to  whether  the  bates  on  either  side  of  the  rail- 
way were  open  or  shut  was  conflicting.    The  jury, 
however,  found  a  verdict  for  the  plaintiff,  and  the 
only  question  before  us  is,  was  there  any  evidence 
to  go  to  the  jury  of  negligence  on  the  part  of  the 
defendants  P    It  appears   that  there  was  a  level 
crossing  at  the  station  in  question,  not  merely  for 
foot  passengers,  but  for  carts  and  carriages,  and 
under  the  provisions   of  the  Act  of  Parliament 
gates  were  erected  across  the  road  on  each  side  of 
the  railway.     It  is  the  opinion  of  the  majority  4^ 
the  court  that  it  was  the  auty  of  the  defendants  to 
keep  these  gates  across  the  road  shut  when  any 
trains  were  expected  to  pass ;  and  that  they  should 
be  left  open  only  when  no  trains  were  expected ; 
and  that  whenever  the  gates  or  either  of  them  are 
left  open,  it  is  an  intimation  to  the  pubUc  who  may 
have  to  cros^  the  railway,  either  upon  foot  or  with 
carta  and  carriages,  that  they  can  pass  in  safety. 
It  appears  further  that  at  a  tune  when  a  train  was 
actuedly  passing,  and  when  another  was  about  to 
pass  and  did  actually  pass  within  a  few  minutes 
afterwards,  one  of  the  gates,  instead  of  being  shnt 
as  it  ought  to  have  been,  so  as  to  have  warned  the 
public  that  no  one  could  pass  in  safety  across  the 
railway,  was  left  open;    and  while  the  gate  was 
thus  left  open  while  one  of  the  trains  was  actually 
passing,  and  another  train  was  about  to  pass,  the 
plaintuf   came  to  the    railway,  and   seeing    the 
gate    open     walked     upon     the     railway,     and 
almost    the     moment     afterwards     the     second 
train,   to   which   I  have   alluded,    passed    along 
the  railway,  knocked   him  down,    and    inflicted 
upon  him  the  injuries  in  respect  of  which  he  has 
brought  this  action.     The  case  certainly   shows 
that  the  plaintiff  might,  when  he  had  entered  on 
the  railway,  or  even  before  entering  on  the  railway, 
ii  he  had  looked  on  either  side  of  him  as  far  as  he 
could — at  least  that  is  the  construction  I  have  pat 
upon  the  statement  in  the  case — have  been  enabled 
to  see  the  train  which  inflicted  the  injury  npon 
him  was  about  to  pass  along  the    railway,  and, 
therefore,  that  it  would  have  been  his  dnty  to  stop, 
and,  of  course,  he  would  have  stopped  if  he  had 
seen  the  train  coming.    I  am  far  from  saying  that 
these  circumstances,  which  appear  to  a&ve  been 
proved  at  the  trial,  were  not  evidence  of  contribatory 
negligence,  for  I  cannot  say  that  any  one  crossing 
arailway,  though  it  might  have  been  intimated  to 
him  that  he  may  cross  m  safety,  still,  when  he  is 
upon  the  railway,  ought  not  to  look  npon  one  side 
and  upon  the  other  to  see  whether   a  train  is 
approaching.  But  we  are  not  called  upon  bo  deter- 
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mine  any  qaestion  of  contributory  negligence. 
Assuming  that  there  was  evidence  of  contributory 
negligence  which  might  well  have  justified  the 
jnjy  in  finding  a  verdict  for  the  defendants,  the 

rstion  that  is  now  before  us  is  whether,  upon 
whole  of  this  case,  there  was  any  evidence 
which  shonid  have  been  left  to  the  jury  of  an^ 
negligence  on  the  part  of  the  company  P  Was  it 
not  negligence  on  the  part  of  the  company  or  their 
aerronts  to  leave  the  (^te  open  at  a  time  when  the 
second— I  will  not  refer  to  the  first — train  was 
tboat  to  pass  along  the  railway  at  the  point  at 
which  it  was  crossed  by  the  level  crossing?  I  am 
cletrly  of  opinion  that  there  was  a  duty  imposed 
on  them  to  keep  the  gate  shut,  and  that  they  were 
guilty  of  negligence  in  leaving  it  open;  at  all 
erait^  there  was  evidence  of  negligence  to  go  to 
the  jury.  Mr.  Manisty's  argument  was,  that  these 
gites  are  only  kept  shut  for  the  protection  of  per- 
«ms  passing  along  in  carts  and  carriages ;  the 
msjority  of  the  court  are  of  opinion  that  the 
leaTing  open  the  gates  under  circumstances  like 
these  IS  on  intimation  not  only  to  persons  who 
may  be  passing  in  carts  and  carriages,  but  to 
aQ  who  arc  about  to  cross  the  railway,  that 
they  may  cross  in  safety.  If  it  were  not  so, 
this  absurd  consequence  would  result,  that  if  a 
g^itieman  had  been  driving  his  carriage  across 
this  railway,  and  had  seen  this  gate  open,  and  had 
adTiQced  upon  this  railway,  and  at  the  same 
moment  of  time  the  plaintifE  had  crossed  the  rail- 
w^  on  foot,  and  a  train  had  come  and  knocked 
down  the  horses  and  carriage,  and  also  knocked 
down  ^e  plaintiff,  the  owner  of  the  horses  and 
cvriage  mighi>  maintain  an  action  for  negligence, 

tod  that  there  -vronld  be  negligence  as  regards  him; 

bat  that  the  plaintiff  could  not,  and  that  there 

would  be  no  negligence  as  regards  him.    Stapley  ▼. 

The  London  ana  Brighton  Railway  Company  («ui).) 

rirs  precisely  in  point.  That  was  a  case  in  which 
gate  was  left  open  upon  a  crossing  of  this 
description  for  carts  as  well  as  passengers  on  foot ; 
and  it  was  held  that  the  mere  leaving  open  the 
gate  without  reference  to  any  question  of  contribn- 
tofyne^igence,  when  trains  were  about  to  pass  or 
expect^  to  pass,  was  negligence  on  the  part  of  the 
ompany.  Under  these  circumstances,  I  think  the 
plaintiff  was  entitled  to  maintain  the  action;  and 
spoa  the  form  of  this  case  we  are  bound  to  affirm 
ue  judgment  of  the  Court  of  Queen's  Bench. 

Bkaxweix,  B. — I  am  of  opinion  that  the  judg- 
Bent  of  the  court  below  should  be  reversed.  The 
question  raised  by  the  rule  is  :  Whether  there  was 
any  evidence  to  go  to  the  jury  of  any  act  of 
negligence  or  wilfulness  in  the  defendants  which 
bron^t  abont  or  conduced  to  this  accident?  I 
Uank  that  there  was  no  evidence  of  any  negligence 
or  wrongful  act  on  the  part  of  the  defendants 
▼hidi  brought  about  this  accident.  It  is  said  that 
'he  defendants  were  under  a  duty  to  keep  the  car- 
nage gates  dosed.  I  am  of  opimon  that  they  were 
not  under  any  absolute  duty  to  do  so.  They  are 
nider  a  relative  duty  only.  They  are  under  a 
duty  to  keep  them  closed  with  the  object  which  is 
•tated  in  sect.  47  <^  the  8  Vict.  c.  20.  They  ore  to 
beep  the  gates  closed  except  during  the  time  when 
bnrw,  oBttle,  earts,  or  carriages,  passing  along 
ihaD  famre  to  cross  the  r^way;  and  the  gates 
ahaB  bs  ao  ooastmc^ed  as  when  crossed  to  fence  in 
the  i»Mw»y,  and  prevent  horses  or  carriages  pass- 
ing tioag  tk*  TOad  from  entering  upon  the  rail- 
wiy.    Ami.  tbs  person  intrusted  with  the  care 


of  snch  gates  shall  cause  the  same  to  be  closed  as 
soon  as  such  horses  or  carriages  shall  have  passed. 
The  test  as  to  whether  or  not  there  is  negligence 
is  ascertaining  whether  the  act  complained  of 
would  have  been  wrong  if  it  had  been  a  wilful 
one.  Now  suppose  the  person  having  the  charge 
of  the  gates,  not  carelessly,  but  wilfully  and 
designedly  lefl  them  open,  there  being  a  view 
along  the  road  in  each  direction  for  half  a 
mile,  and  no  horse  or  carriage  in  sight,  could 
anybody  say  he  had  intentionally  done  any- 
thing wrong  ?  If  leaving  the  gates  open  wilfully 
is  not  wrong,  neither  is  it  wrons  to  leave  them 
open  in  what  may  be  called  a  negugent  way,  that 
is,  from  inattention ;  because  no  norse  or  carriage 
being  in  sight,  it  was  unnecessary  to  keep  the  gates 
closed  to  prevent  them  from  entering  on  the  rail- 
way. What  probably  happened  was  that  a  cart 
had  gone  through,  tnat  the  gate  keeper  was  on 
the  side  at  which  the  cart  had  left  the  railway, 
that  he  shut  the  gate  there,  that  he  could  not 
cross  to  the  other  gate  on  account  of  the  train  that 
first  passed,  and  there  being  no  immediate  neces- 
sity to  shut  the  gate,  no  other  cart  being  in  sight, 
it  was  left  open  as  the  plaintiff's  witnesses  say. 
Therefore  there  is  no  evidence  of  anything  wrong, 
either  wilfully  or  negligently.  But  further,  even 
if  there  were,  inasmuch  as  wilful  negligence  is  a 
relative  term,  there  was  no  evidence  of  any  want 
of  care  to  which  the  plaintiff  was  entitled,  or  of 
the  want  of  which  he  could  complain.  It  is  said 
that  the  plaintiff  was  led  into  temptation,  and 
that  he  reasoned  thus :  "  These  gates  are  only 
open  when  no  train  is  coming ;  therefore  no  train 
is  coming ;  therefore  I  can  safely  cross ;"  and  so 
the  plaintiff  got  hurt.  Nobody  can  think  that  the 
plaintiff,  a  boy,  did  reason  with  himself  in  this 
way.  It  is  a  common  thing  to  see  people  stop  at 
a  crossing  until  a  carriage  goes  by,  and  then,  as 
though  there  were  only  one  carriage  in  the  world, 
step  off  the  curb  and  find  themselves  in  the  faoe 
of  another  carriage.  That  is  what  happened  here. 
The  plaintiff  saw  the  one  train,  and  it  never 
occurred  to  him  that  there  should  be  another.  But 
supposing  that  he  did  reason  upon  the  matter,  he 
reasoned  ill,  and  must  take  the  consequences.  The 
argument  is  tha  he  reasoned  that,  because  the  gate 
was  open,  therefore  no  train  was  in  sight.  If  he 
had  said,  "  Because  the  gate  was  open  and  a  cart 
was  passing  across  the  Ime  therefore  no  train  was 
in  sight,"  ttiere  would  have  been  some  foundation 
for  his  reasoning.  I  am  of  opinion  that  the  gate 
might  properly  be  open  if  no  cart  or  carriage  or 
horse  was  in  sight.  Here  is  another  aspect  of  the 
case.  I  will  suppose  the  plaintiff  reasoned  well. 
Then  I  say  he  has  no  right  to  act  on  his  reason- 
ing  when  he  can  use  his  ^es  and  see.  The 
case  is  this  :  "  I  reasoned,  and  my  conclusion  was 
a  reasonable  one,  that  there  was  no  train,  therefore 
I  stepped  on  to  the  line."  Has  anybody  any  right 
to  act  upon  his  reasoning  and  then  to  say  it  was 
the  fault  of  another  and  not  his  fanlt  that  mischief 
happened  to  him?  Suppose  that  a  boy  had  a 
looking-glass  or  other  valuable  chattel  entrusted 
to  him  by  a  tradesman  to  deliver  to  a  customer; 
suppose  ne  were  coming  across  the  line  with  it 

i'ust  a-:  the  plaintiff  was,  and  instead  of  being  hurt 
timself ,  the  looking-glass  were  to  be  knocked  out 
of  his  hand  and  smashed  to  pieces,  and  that  the 
person  who  committed  it  to  his  care  were  to  bring 
an  action  against  him  for  negligently  carrying  it 
so  that  it  broke ;  it  would  be  no  defence  to  say. 
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"Ir  is  true  if  I  had  looked  I  .should  have  seen  the 
train,  but  the  railway  led  me  into  temptation ;  I 
reasoned  and  come  to  the  conclusion  that  I  might 
safely  cross."  Or  suppose  a  boy  hod  been  trund- 
ling a  barrow  with  a  large  stone  or  some  other 
soHd  body  upon  it,  and  it  had  got  underneath  the 
train,  and  the  train  had  been  thrown  from  the  line 
and  somebody  killed,  and  ho  had  been  indicted  for 
manslaughter,  it  would  bo  no  defence  to  say, 
"I  considered  that  I  might  cross  with  safety." 
Or  suppose  that  an  omnibus  with  passengers  was 
on  the  road  and  the  coachman  says,  "  I  thought 
the  line  was  clear,  but  I  admit  when  I  got  where  I 
did  I  could  see  it  was  not  clear;  nevertheless  I 
went  on,  for  I  trusted  to  my  own  conclusions ;" 
would  not  the  passengers  have  a  good  cause  of 
action  against  him  for  negligence,  and  conld  they 
not  say,  " The  company  maynave  been  wrong,  but 
it  was  your  doing  ?  It  seems  to  me  to  be  clear 
that  they  would.  Let  us  suppose  that  a  person 
was  bound  to  fenca  a  precipice,  and  that  another 
was  to  go  to  the  place  and  say,  "There  is 
no  fence,  I  wiU  jump  off;"  could  it  be  said 
the  act  happened  through  the  fault  of  the  man 
who  was  bound  to  fence?  I  say  that  when  it 
is  a  man's  faidt  that  he  has  done  the  thing 
from  negligence  he  is  as  little  entitled  to  maintain 
an  action  as  though  he  had  done  it  from  his  own 
wilfulness.  The  plaintiff  here  having  the  means  of 
avoiding  this  accident  did  not  do  so ;  it  is  as  mnch 
making  it  his  own  act,  although  it  was  only  negli- 
gence on  his  part,  as  though  he  had  done  it  wil- 
fully. Therefore  upon  that  ground  I  should  say  it 
is  not  a  case  in  which  the  defendants'  negligence 
conduced  to  the  accident.  Negligence  may  have 
given  an  opportunity  for  it,  but  it  is  the  plaintiff 
who  has  availed  himself  of  the  opportunity  and 
done  himself  the  mischief.  On  that  ground  also  I 
should  say  that  the  judgment  of  the  court  below 
was  wrong.  It  is  said  it  would  be  absurd  that  if  a 
carriage  and  a  person  on  foot  crossed  the  line  at 
the  same  time  through  an  open  gate,  and  both 
were  injured  by  a  passing  train,  to  hold  that  there 
was  negligence  on  the  part  of  the  railway,  qtioad 
the  railway,  but  not  quoad  the  person.  It  is  to  be 
observed  m  that  case  that  one  of  my  arguments 
would  Ml  to  the  ground,  because  if  the  carriage 
were  in  sight  it  would  be  wrong  not  to  keep  the 
gates  shut ;  and  then  the  plaintiff  might  argue 
with  more  propriety  that  it  was  safe  for  him  to 
cross;  for  he  might  say,  "I  see  a  condition  of 
things  which  makes  it  the  duty  of  the  raUway 
company  to  shut  the  gate."  But  in  that  case,  if 
the  driver  of  the  carriage  conld  have  seen  the  train 
by  looking,  he  would  have  no  right  to  trust  to  his 
speculation,  and  when  the  injury  nappeued  to  have 
said,  "  I  did  not  think  it  would  have  happened.  I 
shut  my  OTes,  and  did  not  look  as  I  should  have 
done,  for  I  trusted  to  my  own  reasoning."  Upon 
these  grounds  it  seems  to  me  that  the  judgment 
should  be  reversed.  I  think  that  there  was  no 
negligence  that  conduced  to  the  accident.  Fur- 
ther, even  if  there  was  any  negligfence  on  the  part 
of  the  defendants  which  induced  the  plaintiff  to  go 
80  near  to  the  train  as  he  did,  I  think  that  he 
brought  the  mischief  upon  himself. 

Chanxell,  B. — I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  should  be 
affirmed.  I  come  to  that  conclusion  looking  at  the 
question  submitted  to  us — whether  there  was  any 
evidence  that  should  have  been  submitted  to 
the  jury  in  favour  of  the  plaintiff's  case,  not. 


whether  t!iO  jr.-y  miylit  1,0  h.no  f<;;nid  n  verdii: 
for  the  plaintiff  or  for  the  defendants  P    There  is 
an  Act  of  Parliament  (8  Vict.  c.  20.  s.  47)  wUcb 
appears  to  me  to  bear  upon  it,  and  there  are  mles 
which  the  company  have  made,  and  there  is, 
further,  the  usage  which  they  have  adopted  in 
conformity  both  with  the  Act  of  Parliament  and 
the  rules.     Now,  can  it  be  said  that  there  was  no 
evidence  to  go  to  the  jury  of  negligence  in  leaving 
these  gates  open  contrary  to  tne  Act  of  Parlia- 
ment and  to  the  rules  of  the  company,  and  contrary 
also  to  the  usage  the  defendants  had  adopted,  at 
least,  in  the  majority  of  instances  with  reference  to 
those  gates?    I  think  that  there  was  evidence. 
Admitting  Mr.  Manisty's  argument  to  be  well 
founded  that  the  leaving  of  the  gates  open,  at  most 
amounted  to  an  invitation  to  enter  on  the  im- 
mediate neighbourhood  of  the  railway,  and  did  not 
relieve  the  plaintiff  from  the  necessity  of  taking 
ordinaiy  precaution,  and  that  the  plaintiff  should, 
so  to  speak,  use  his  eyes,  still,  it  seems  to  me  there 
is  fair  ground  to  contend  when  the  plaintiff  had 
got  on  to  the  railway  through  the  gates  and  sus- 
tained no  injury  from  the  first  passing  train,  that 
the  passing  of  the  second  train,  the  one  that  did 
him  the  ii^jnry,  took  him  by  surprise  and  prevented 
his  exercising  that  coolness  and  calmness  of  obser- 
vation, which,  but  for  that  he  would  have  done.   I 
do  not  think  that  he  is  disentitled  to  maintain  this 
action  merely  upon  the  ground  that  with  greater 
care  or  presence  of  mind  he  might  have  escaped. 
At  any  rate  I  think  we  cannot,  without  overruling 
the  case  of  Slaplcy  v.  The  London  and  BrigMon 
Railway  Company  (sup.),  say  that  there  was  no  eri- 
dence  to  go  to  the  jury. 

Byles,  J. — I  regret  that  the  judgment  of  the 
court  has  not  the  concurrence  of  nay  brother 
Bramwell.  The  question  is  not,  as  I  understand 
the  case,  whether  there  was  contributory  negli- 
gence on  the  part  of  the  plaintiff,  bat  whether 
there  was  any  evidence  of  negligence  on  the  nert 
of  the  defendants  ?  At  the  trial  it  was  contenaed, 
on  the  part  of  the  defendants,  that  there  was  no 
evidence  to  go  to  the  jury  of  negligence  so  as  to 
make  them  liable.  The  jury  having  found  a 
verdict  for  the  plaintiff,  leave  was  reserved,  in  case 
the  court  should  be  of  opinion  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  defeU' 
dants,  to  enter  a  nonsuit.  Now,  I  think  that  there 
was  evidence  of  negligence  on  the  part  of  the 
defendants.  Tlie  weight  of  it  is  not  material— 
first,  the  gate  is  left  open;  secondly,  it  is  im- 
properly left  open  and  against  the  mles ;  and. 
thirdly,  I  agree  with  what  has  been  said  by  the 
Lord  Chief  Baron ;  and  I  shall  not  fiiWier  enlarge 
upon  it,  that  the  leaving  open  of  the  ^te  is  an 
indication  that  the  line  is  clear,  and  an  indication 
improperly  given,  all  which  seem  to  me  to  be 
evidence  ot  negligence  on  the  part  of  the  defen- 
dants. 

KiSATrsG,  J. — ^I  am  of  the  same  opinion.  I  tUnk 
there  was  evidence  to  go  to  the  jury,  and  which 
could  not  have  been  withheld  from  them,  of  negli- 
gence on  the  part  of  the  defendants  contributing 
to  the  accident.  1  agree  with  my  brother  Bram- 
well that,  supposing  there  be  shown  negligence  on 
the  part  of  tne  defendants,  but  not  contribating  to 
the  accident,  in  that  case  the  company  could  not 
be  made  answerable.  Now,  if  there  were  no  duty 
to  shut  the  gates  at  the  time  in  question,  then  I 
agree  with  my  brother  Bramwell,  thHt  I  see  no 
evidence  here  of  negligence  on  the  part   of  the 
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campaoj  that  conld  be  said  to  contribute  in  any 
waj  to  the  accident.  Bat  it  app>ear3  to  me  that  it 
wts  the  duty  of  the  serrauts  of  the  company  to 
have  Oie  gates  shut  at  the  time  the  two  trainij,  or 
sbont  the  time  the  two  trains,  were  passing.  It 
seems  to  me  that  it  was  a  time  at  whicu  caution  on 
the  part  of  the  company  was  peculiarly  necessary ; 
bcouse  it  must  be  taken  to  have  been  within  the 
knowledge  of  the  servants  of  the  company  that 
that  state  of  things  existed.  Under  those  circum- 
stances ought  tho  gates  to  have  been  shut  ?  It  is 
suggested,  not  necessarily,  because  it  is  not  shown 
that  at  that  time  there  was  any  cart  coming  up. 
That  does  not  appear  one  way  or  the  other ;  cer- 
tainly there  is  no  evidence  to  show  that  there  was 
any  carriage  at  that  moment  coming  up  along  the 
hijUhroad ;  but  a  cart  had  passed,  aud,  if  tho  gate 
ms  then  open,  it  appears  upon  the  evidence  that 
(he  csase  of  its  being  open  was  that,  having  been 
a(ei.it  was  not  shut  after  having  been  opened  by 
me  servants  of  the  company.  In  that  respect 
tk  case  seems  to  me  to  be  stronger  than  the 
ose  of  Siapletj  v.  The  London  and  Brighton 
Ba^a-ty  Compii liij  {sup.),  because  there,  in  the 
jadgment  of  the  court  delivered  by  my  brother 
Chumell,  it  is  ctatt'd,  as  one  of  the  foots,  that 
a  did  not  appear  how  the  gate  had  been  left 
open,  and  it  was  consistent  therefore  that  the 
gaie  might  have  been  left  open  without  any  fault 
whatever  on  the  part  of  the  railway  company ;  but 
here,  the  gate  being  open  certainly  arose  from  the 
^  of  its  not  having  Dcen  shut  after  the  cart  had 
passed.  Therefore,  if  at  the  time  the  trains  are 
passine  up  and  down,  the  gates  ought  to  have 
been  sunt  (as  I  think  they  ought),  in  this  case  the 

ri  were  wrongly  open.  Now,  I  quite  agt«e  that 
plaintiff  may  have  been  somewhat  mistaken 
in  his  mode  of  reasoning ;  I  dare  say,  if  he  had  had 
time  to  think  and  had  heard  the  matter  put  to  him 
on  each  side,  he  might  have  come  to  the  conclusion 
that  it  would  have  been  safer  for  him  not  to  go 
upon  the  line.  Bat  what  was  his  position  ?  He 
tees  the  gate  open  ;  he  goes  in ;  they  shout  to  him 
to  stop  until  a  passing  train  on  the  other  side 
shaD  have  passed.  His  eye  is  upon  that  train,  and 
*ben  that  train  to  which  his  attention  is  called 
has  passed,  he  imagines — somewhat  hastily 
pwhaps,  but  I  think  not  altogether  unnaturally — 
that  the  danger  is  at  an  end.  He  little  supposed 
that  a  train  was  to  come  past  that  gate  which  was 
sin  wide  open  at  t^e  moment,  and  he  stepped  on 
the  line.  I  think  that  there  was  evidence  of  con- 
tributory negligence  on  his  part  to  go  to  the  jury ; 
Md  1  by  no  means  intend  to  convey  that  if  I  had 
been  upon  the  jury  I  woold  have  found  the  same 
terdict  that  they  did.  Bat  that  is  not  the  ques- 
tion before  us.  The  question  for  ns  is  whether 
t^OK  gates  ought  then  to  have  been  shut,  and 
»h«her  their  being  open  at  the  time  they  were 
<f>ea  under  all  the  circumstances  of  the  case,  was 
or  was  not  an  act  of  negligence  on  the  part  of  the 
OMBpanyp  Who  is  to  judge  of  thati'  It  seems 
to  iBe  uiat  the  jury  alone  could  judge  of  it  It 
wald  not  necessarily  follow  as  a  nniversal  propo- 
se that  because  a  gate  is  open  therefore  the 
OiBpany  is  liable.  I  tnink  that  the  gate  being 
4>B  might  or  mi{^ht  not  be,  according  to  cu^mm- 
'■Ms,  an  invitation  to  the  plaintiff  to  go  on  the 
••flKay.  Whether  it  was  or  was  not,  would  be, 
<Bder  the  circumstances,  a  fair  question  for  the 
^■•ideration  of  the  jury.  Therefore,  I  think 
w»t  ibeK  was  evidence  to  go  to  the  jury,  and 


that  the  judgment  of  the  court  below  should  be 
affirmed. 

PiGOTT,  B. — I  am  of  the  same  opinion.  I  think 
that  the  judgment  of  the  court  below  should  be 
affirmed.  I  think  that  there  was  evidence  of 
negUgence  on  the  part  of  the  defendants ;  I  think 
it  may  bo  very  quesi/ionable  whether  it  was  ever 
poUtic  on  the  part  of  the  Legislature  to  sanction 
level  crossings ;  but  be  that  us  it  may  the  Legis- 
lature intended  to  protect  thu  public  by  passing 
sect.  47  of  the  Railway  Clauses  Consolidation  Act 
18t7.  I  tliiuk  that  we  should  not  relax  any  of 
that  security  which  has  been  obtained  from  rail- 
way companies  on  behalf  of  the  public.  I  think 
that  the  47th  section  docs  impose  a  duty  upon 
railway  companies  that  the  gates  shall  at  all  times 
bo  closed  against  the  highway,  whether  tliero  is  a 
train  passing  or  not  passing,  and  the  gates  are 
only  to  be  opened  when  horses  or  other  things 
want  to  pass  across  the  railway.  In  the  present 
cose  the  gate  across  the  railway,  instead  of  being 
as  it  should  have  been,  closed  against  the  highway, 
was  open,  and  there  was  a  train  passing  on  the 
other  side  of  the  railway  —  the  south  side — 
and  none  on  the  north  side,  and  the  plaintiff 
came  through  that  gate,  allowing  a  train  to  pass 
across   a  highway  with  the  gates  open,  so  that 

Eersons  could  at  the  same  time  come  from  the 
ighway  while  the  train  was  so  passing,  was 
in  itself,  without  anything  more,  as  it  .seems 
to  me  evidence  of  negligence  on  the  part  of  the 
railway  coinpany.  That  circumstance  of  itself 
would  be  sufficient  to  dispose  of  this  rule,  but  I  am 
not  disposed  to  rest  my  judgment  simply  upon 
that  ground,  because  I  am  clearly  of  opinion  that 
the  question  of  contributoi^  negligence  here  was  a 
question  which  could  not  be  withdrawn  from  the 
jury — that  it  was  not  a  case  in  which  it  clearly 
appears  that  the  accident  was  the  restdt  of  the 
plaintiff's  own  act  of  contributory  negUgence, 
because  I  think  that  the  mere  circumstance  of  the 
gate  being  left  open  so  that  he  might  pass  through, 
is  a  circumstance  which  might  have  thrown  the 
plaintiff  off  his  guard,  for  a  foot  passenger  has  as 
much  right  to  pass  through  the  carriage  gate  as 
he  has  to  pass  through  tho  side  gate.  I  think  it 
was  a  case  in  which  in  all  probabihty  the  plaintiff 
was  imprudent.  The  question  would,  therefore, 
be  for  the  jury  whether  he  did  under  these  circum- 
stances, so  contribute  to  the  accident  that  in  fact 
he  substantially  contributed  to  it,  and  is  therefore 
disentitled  to  recover  against  the  railway  com- 
pany? I  think  that  if  the  jury  were  of  opimonthab 
there  was  enough,  looking  to  the  age  of  the  plain- 
tiff, and  other  circumstances,  to  throw  him  off  his 
guard,  he  might  well  be  excused  for  what  he  did, 
though  he  did  not  act  in  the  most  prudent  way, 
and  that  there  was  quite  enough  to  entitle  the  jury 
to  say  that  the  aociaent  was  due  to  the  neghgence 
of  the  railway  company,  and  not  to  the  negligence 
of  the  plaintiff.  I  do  not  say  that  I  shouldhave 
found  as  they  did  if  I  had  been  upon  the  jury.  I 
think  in  all  probability  that  I  should  have  found 
against  the  plaintiff. 

M.  SxiTH,  J. — Upon  the  limited  leave  reserved, 
I  agree  with  the  majority  of  the  court  that  the 
judgment  of  the  Court  of  Queen's  Bench  should  be 
affirmed.  I  cannot  say  that  there  was  not  some 
evidence  of  negligence  on  the  part  of  the  company 
which  conduced  to  the  accident.  I  confess,  how- 
ever, that  I  am  not  without  some  doubt  upon  the 
latter  branch  of  the  proposition,  whether  assuming 
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there  was  negligence,  it  conduced  to  the  injury, 
because  after  the  plaintiff  got  within  the  gates  it 
may  be  said  that  the  effect  of  the  absence  of 
warning  which  arose  from  the  open  carriage  gates 
should  have  been  removed  from  the  plaintiffs 
mind  by  the  fact  that  a  train  actually  passed 
before  his  eyes;  and  then,  that  he  should  have 
looked  to  see  that  no  other  train  was  passing 
before  he  crossed ;  and  that  not  having  done,  this 
he  ran  into  the  danger,  and  was  the  author  of  the 
accident  which  befeU  him.  I  also  think  that  there 
is  great  weight  in  the  considerations  which  have 
been  put  forward  by  my  brother  Bramwell ;  but  it 
strikes  me  upon  the  whole  that  those  were  con- 
siderations for  the  jury,  and  that  we  cannot  take 
upon  ourselves  to  say  upon  this  limited  leave 
reserved  that  there  was  no  evidence  which  should 
have  been  submitted  to  the  jury  upon  that  branch 
of  the  inquiiT.  If  the  whole  case  had  been  re- 
served, I  snould  have  been  more  disposed  to  agree 
with  my  brother  Bramwell.  It  is  only  upon  the 
limited  leave  reserved  that  I  concur  in  the  judg- 
ment which  has  been  given  by  the  majority  of  the 
court. 

Judgment  affirmed. 

Attorney  for  the  plaintiff,  J.  Scott. 

Attorneys  for  the  defendants,  WiUiainton,  HiU, 
and  Co. 

coxmT  or  fbobate. 

Beported  bj  W.  Iatcxstib,  E«q.,  B*rri«t«r-*t-I«ir. 

Tuetday,  May  9. 

(Before  Lord  Penzasce.) 

Peat  v.  Peat. 

Adminittraiion — Fersonal   estate  insolvent — Orant 
to  icidotv  in  prefere-^ce  to  next  of  kin,  who  wot 
also  heir  at  law. 
The  heir  at  hvw  and  iiext  of  hin  of  an  intettcUe  ob- 
jected to  the  grant  of  administration  being  made 
to  the  tcidoto,  and  on  the  ground  that  the  per- 
sonal estate  was  insolvent.    The  evidence  of  insol- 
vency was  not  very  conclttsive  eitlter  way,  and  the 
emvrt  declined  to  depart  from  the  usual  custom, 
and  made  the  grant  to  the  widmo. 
The  intestate  died  possessed  of  both  personal  and 
real  estate,  and  it  was  alleged  on  the  part  of  the 
defendant  that  the  debts  and  liabiUties  of  the 
deceased  exceeded  the  value  of  the  personal  estate, 
and  that  they  could  not  be  discharged  without  a 
saJe  of  some  portion  of  the  real  estate.    The  de- 
fendant's solicitor  filed  an  afiBdavit  in  which  he 
"  stated,  I  believe  and  my  London  agents  inform 
me  this  will  be  the  proper  course,  the  real  estate, 
or  a  portion  of  it,  will  have  to  be  sold  to  discharge 
the  debts. 

Inderwich,  for  the- plaintiff,  moved  that  adminis- 
tration be  granted  to  the  widow. 

Dr.  Stvahey  {Bavford  with  him),  for  the  defen- 
dant, the  heir-at-law  and  next  of  kin,  contended 
that  in  granting  administration,  the  court  should 
regard  the  interest.  The  personal  estate  is  in- 
solvent, and  the  person  most  interested  in  it 
economical  administration,  is  the  heir  at  law,  who  is 
also  next  of  kin.  The  court  has  the  discretion  to 
make  a  grant  either  to  the  widow  or  to  the  next  of 
kin.  It  is  true  that  the  usual  practice  of  the 
court  has  been  to  exercise  its  discretion  in  favour 
of  the  widow,  but  where  the  widow  has  no  interest, 
she  must  be  passed  over.    They  referred  to  Wil- 


liams on  Executors,  vol.  I,  pp.  402,  420,  6th  edit, 
and  the  cases  cited  there. 

Inderwick  in  reply. — Those  cases  only  apply  to  . 
where  the  widow  has  given  up  all  interest,  or  has 
misconducted  herself. 

Lord  Penzance. — ^There  ought  be  a  very  strong 
case  to  justify  the  exclusion  of  a  widow  from  the 
administration.    The  cases  which  have  been  cited 
apply  only  to  the  proposition  that  where  a  widow 
has  by  a  deed  of  settlement,  or  any  other  legal 
method,  virtually  stripped  herself  of  all  interest  in 
the  personal  property  of  the  husband,  the  court, 
by  reason  of  her  want  of  interest,  may  pass  her  by 
and  make  a  grant  to  the  next  of  kin.    The  present 
case  depends  simply  on  a  question  of  figures.    It 
is  stated  on  the  one  side  that  the  estate  is  in- 
solvent, but  notwithstanding  that,  no  very  affirma- 
tive statement  to  the  contrary  has  been  made  on 
the  other  side.    It  may  still  be  otherwise,  and  it 
seems  to  me  that  it  would  be  difficult  to  determine 
positively  whether  the  estate  is  insolvent  or  not 
The  question  therefore  in  the    present   case  is 
whether  the  court,  by  acting  on  a  presumption 
that  the  personal  estate  will  turn  out  to  he  insol- 
vent, and  consequently  that  the  real  estate  will  be 
charged  partly  with  the   payment  of   the  debts 
shomd  place  the  plaintiff  in  the  position  of  a  widow 
who  has  voluntarily  and  legally  resigned  all  share 
she  might  have  in  her  husband's  personal  estate. 
It  seems  to  me  that  this  would  be  going  too  far.    I 
cannot  be  certain  that  there  will  be  no  surplus  for 
her  benefit.    The  defendant's  attorney  says  there 
will  be  none,  and  his  statement  is  partly  confirmed 
by  the  letter  of  the  plaintiff's  attorney,  in  which, 
while  writing  on  another  subject  he  asserts  that 
the  real  estate  or  a  portion  of  it  will  have  to  be 
sold  to  pay  the  deceased's  debts.    But  I  do  not  see 
my  way    to  an  affirmative  conclusion  that  the 
estate  will  be  absolutely  insolvent.    There  may  be 
a  surplus,  and  if  so  the  widow  will  be  entitlea  to 
one  half.  Under  these  circumstances,  she  is  entitled 
to  administration.  The  order  may  be  made  peremp- 
tory, so  that  if  she  does  not  take  the  grant  withm 
fourteen    days,    the    nephew  may    claim   it  for 
himself. 

Attorneys  for  the  plaintiff,  Doyle  and  Edwards. 

Attorney  for  defendant,  F.  G.  Qreenfield. 


NISI  PBIUS. 

Reported  by  V.  O.  Cxntr.  Kiq.,  BuTiater«t-I«w. 

LIVERPOOL  SUMMER  ASSIZES. 

Monday,  Aug.  14. 

(Before  the   Lobd    Chief   Babon  (Kelly)  and  a 

Special  Jury.) 
MoEBisoN  V.  The  Unk'sbsal  Mabinb  Iksvsakci 

OoxFAirr. 
Marine  insurance — Signir^  "slips" — Usage  among 

underwriters — Stamps  on  "  slips." 
Held,  that  a  slip  signed  by  underwriters  is  not  ad- 
missible as  wWence  of  a  contract  of  insurants 
unless  stamped. 
Held,  further,  that   a  custom  whereby  an  under- 
writer is  held  bound  to  issue  a  policy  in  accord- 
ance with  the  terms  of  the  "  slip,"  notunllistanding 
that  it  was  discovered  after  the  signing  of  the 
"  slip  "  that  the  subject  matter  of  the  inswrance  was 
lost,  is  bad. 
This  was  a  claim  for  5001.,  the  amount  of  a  policy 
of  insurance  effected  by  the  plaintiff  with  the 
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dcfondimts  upon  a  chartered  freight  which  the 
plaintiiTs  vessel,  the  Camhria,  was  to  take  in  at 
mie  of  the  South  American  ports  and  bring  to 
LiverpooL  The  claim  was  resisted  by  the  defcn- 
■bnts  npon  the  ground  that,  as  they  alleged,  the 
fiolicj  bad  been  effected  by  means  of  frand,  the 
plaintifr  having  concealed  a  material  fact  which 
Aonld  have  been  made  known  to  the  underwriters. 

Hdker,  Q.C.,  and  Her$eheU  were  for  the  plaintiff, 
'/ ••"<i,  Q.C.,  Bua,  Q.C.,  and  Mellor  for  the  dctcn- 
<iant8. 

The  evidence  material  as  regards  the  slip  was 
this: 

Mr.  Pridgett,  assistant  underwriter  to  the  com- 
panr,  said  Mr.  Previte,  the  plaintiff's  broker,  called 
•t  tne  office  on  the  12th  Oct.  He  brought  a  "  slip," 
aad  said  he  had  seen  Mr.  Fisk,  and  that  gentleman 
k»d  qnoted  eight  guineas  per  cent,  for  insurance  of 
ihf  freight  of  the  Camh-ia.  Witness  thereupon 
xTtpted  the  risk  for  5001.  at  the  rate  named,  and 
•ipied  the  "slip."  About  a  quarter  of  an  hour 
afttrwards  he  went  np  to  Lloyd's,  and  saw  in  the 
low  book  the  following  entry :  "  The  Camhria 
(probably  the  Callao),  from  New  Orleans,  aground 
'in  the  North  Breaker."  He  went  to  Mr.  Previta 
at  once,  and  said  to  him,  "This  is  very  extra- 
'•rdinarj-;  this  looks  like  the  Cambria,  which  I 
h»Tp  imderwritten  for  you,"  or  words  to  that  effect. 
Mr.  Previte  replied  that  he  had  seen  the  report 
lifforp.  and  that  he  had  investigated  the  matter, 
and  found  that  it  was  the  Cameo.  After  that  the 
(■nliry  was  made  out  in  the  usual  way.  Ho  con- 
Mik-red  that  the  contract  was  concluded  when  the 
"  -lip  "  was  signed. 

-Alfred  Tozer,  the  secretary  of  the  company,  was 
n»ll«l,  and  asked  by  Qtmin  whether,  if  after  the 
^•ipiing  of  the  "  slips  "  it  came  to  the  knowledge  of 
the  underwriters  that  an  important  fact  wnich 
"ught  to  have  been  communicated  before  the 
>igning  of  the  "  slips  "  bad  been  withheld,  and  they 
intended  thereupon  to  dispute  their  liability,  it 
*a<(  the  usage,  nevertheless,  to  execute  the  policy. 

Ekllt,  C.B.  said  he  was  clearly  of  opinion  that 
if  there  were  any  such  usage,  it  was  void  in  law ; 
hecaose  it  was  something  almost  like  fatuity  that 
people  who  intended  to  mspute  their  liability  upon 
icontraot  entered  into  should,  nevertheless,  delibe- 
ntely  execute  an  instrument  repeating  and  putting 
wider  seal  the  contract  in  question.  It  appeared 
tn  him  to  be  something  so  irrational. 

(^ain  said  it  wad  not  so  irrational,  as  the 
■■  slips  "  were  not  binding  at  all,  and  could  not  bo 
iiforced  on  either  side. 

KiLLT,  C.B. — What  is  there  to  prevent  thom 
being  binding  P 

Quoin. — Because  they  are  not  stamped  at  the 
time  they  are  initialled. 

Kkllt,  C.B.— I  am  of  opinion  if  there  be  such  a 
nngc  it  is  a  usage  intended  to  defraud  the  revenue 
nf  stumps. 

Qvain. — Oh  no,  mv  lord ;  on  the  contrary. 

KiixT,  C.B.  said  if  people  entered  into  contracts 
•7  means  of  these  "  slips,"  which  could  not  be 
niforced  because  they  were  not  stamped,  the 
fonedy  was  simple — they  must  take  care  to  have 
ihctn  stamped. 

QuaiH  said  a  stamped  "  slip  "  would  not  do. 

Kbay,  C.B. — If  a  stamped  "  slip  "  wfll  not  do,  a 
stamped  "  slip  "  constitutes  no  insurance. 

In  reply  to  questions  by  Mr.  Holker  and  by  the 
^srasd  judge,  the  witness  further  stated  that  if  a 
^*»9d  were  being  insured,  and  between  the  signing 
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of  the  "  slips  "  and  the  issue  of  the  policy  he  founds 
out  that  she  had  been  lost  a  month  previously,  he 
would  still  issue  a  policy.  He  was  quite  satisfied 
about  that. 

In  summing  up  to  the  jury,  Kelly,  C.B.,  said  : 
With  reference  to  the  practice  of  signing  "  slips" 
preliminary  to  the  issue  of  a  poUcy,  the  Chief 
Baron  said  it  was  his  opinion  that  the  *'  slips"  con- 
stituted a  contract  between  the  parties  that  the 
underwriter  would  execute  and  deliver,  and  that 
the  shipowner  would  accept  a  policy  of  insurance 
upon  the  terms  contained  m  the  "  slips."  But  as 
these  "  shps "  were  not  stamped,  they  were 
not,  under  the  Stamp  Act,  admissible  in  evi- 
dence in  an  action.  His  lordship  drew  atten- 
tion to  the  fact  that  the  policy  wa.s  not  exe- 
cuted tmtil  Oct.  14,  so  that  though  there  might 
have  been  concealment  of  materu&l  facts  on  the 
12th,  when  the  "  slips"  were  signed,  it  could  not  be 
said  that  there  was  a  concealment  of  facts  known 
to  the  plaintiff  and  unknown  to  the  defendants  at 
the  time  the  policy  was  executed,  because  at  this 
time  their  assistant  underwriter  had  possessed 
himself  of  information  which  was  to  be  found  in 
Lloyd's  books,  and  which  was  substantially  the 
same  as  that  possessed  by  the  plaintiff.    As  to  the 

Soint  of  honour  which  induced  underwriters  to 
Oliver  a  policy  after  the  signature  of  the  "  slips," 
notwithstanding  that  material  information  had 
been  withheld,  the  Chief  Baron  said  it  was 
mere  folly  and  nonsense  to  say  that  any 
men  were  bound  to  put  their  hand  and  seal 
to  a  contract  when  both  parties  understood  that 
they  meant  something  totally  different  from 
what  was  stated  in  the  contract.      If  he  might 

Elve  a  word  of  advice  to  the  undeiTrriters  of 
iverpool,  he  would  recommend  them,  in  cases 
where  they  found  there  had  been  an  undue  con- 
cealment which  would  vitiate  the  policy,  to  append 
a  proviso  to  the  policy. 

The  jury  were  unable  to  agree,  and  were  dis- 
charged. 

— • — 
COXnElT  OF  APPEAL  IBT  CEAB'CEBT. 

Beported  b;  Thomas  BBOOKSBtnK  and  E.  Stewabt  Bocbx, 
Eaqn.,  BaiTisteT«.at-Law. 

Feb.  15,  22,  and  March  8. 

(Before  the  Lord  Chanceuor  (Hatherley),  and 

the  Lords  Justices.) 

The  Mercuant  Taylors'  Company  1;.  The 

Attorney-General. 

Cha/ritahle  devise — Whether  on  trutt  or  cmidUlt/n  - 
Surplus  income  —  Application  —  Besvltinff  trimt 
— Cy  pres — TF'Aere  reparation  to  be  executed. 

A  testator  in  1570  devised  certain  lands,  ietiem^'nts, 
and  gardens  in  the  city  of  London  to  the  plaintiffs' 
company,  "  to  this  intent,  and  upon  this  eo-ndi- 
tion,"  that  they  should  yearly,  "  of  and  with  the 
rents  and  profits  of  the  said  lands,  tenements,  and 
gardens,"  proiride  and  give  to  twelve  poor  men  and 
twelve  poor  women  of  the  parish  of  St.  Boiolph, 
Without  Bishopsgate,  certavn  articles  of  clothing 
mentioned  in  the  will,  the  materials  ofichich  were 
to  he  of  the  respective  cost  or  value  therein  stated ; 
and  to  the  intent  that  such  garmetUs  might  he  thf 
better  seen,  performed,  and  delivered,  aeeordSng  to 
his  mind  and  the  eonditvm  in  that  behalf  ap- 

Digitized  by  VjOOQ  iC 


110— Vol.  XXV^.,  N.S.] 


THE  LAW  TIMES  REPORTS. 


[Sept.  23,  j871. 


CUAS.] 


The  Mebchant  Tatlors'  Compajjy  v.  Tub  Attorset-Genekal. 


fCius. 


pointed  for  ever,  lie  required  and  prayed  the  Cham- 
herliiin  and  Town  Clerk  of  tlui  city  of  Lonidon 
jjearly  to  caM  upon  and  put  in  jnind  the  plaintiffs' 
fompany,  and  look  that  the  said  garments  should 
•hi'  justly  and  truly  hestoieed.    And  lie  gave  to  tlw 
■C'hamhcrhiin  and  Town  Clerk  for  th^ir  labour  and 
pains  to  be  taken  in  that  beltalflOs.  apiece  yearly 
for  ever,  to  be  received  at  the  Itands  oftlie  company 
n"t  nftlie  same  is»iifl«,  r^:nts,  and  profits,  "  and  so 
iliat  the  isliolc  residue  of  the  said  rents  and  profits 
ihey  slioidd  maintain  and  gatlier  yearly  into  an 
v.-hole  slock,  and  therewith  keep  th'  reparations  of 
■the  tenements  to  them  devised,  and,  ij  need  were, 
jictc  build  the  sanu;  as  to  their  discretion  need 
should  appear  as  the  same  stock  would  fall  out.'' 
And  in  case  the  company  should  be  remiss  in  per- 
firming  and  delivering  tlie  garments  acording  to 
the  meaning  in    his   testament  declared,   then  lie 
iciUed  that  the  parson,  churchwarihns,  and  parish- 
ioners  of   St.   Michael's,    Cornhill,  shotdd  enter 
upon   the  devised    liereditaments,   and  tlio   same 
should  hold  to  the  like  intent  and  upon  tlie  like 
cjudilion. 
'  The  cast  of  the  malerlals  teas  131.  8s.,  and  at  the 
de'Xth  of  the  testator  tlie  yearly  value  of  the  pro- 
peiiy  was  i^al.   only.    But  this  value  increased 
very  largely,  ami  for  many  years  the  company 
letaini'.d   ilm  suiplus  after   maJcing  the  payments 
directed  and  maintaining  the  houses  in  repair: 
Held  (I'ffirminij  (lie  decision  of  the  Master  of  tlie 
Hulls),  thai  the  company  were  not  entitled  to  such 
surplus,  but  that  the  whole  rents  were  devoted  to 
charitable  purposes,  and  must  be  applied  cy  pres. 
The  Attorney-General  v.  Tlie  Mayor  of  Bristol 
(2  /.  3r  W.  219),  and  The  Attorney-General  v. 
The  Was  Chandlers'  Company  (L.  llep.  5  Ch. 
Afp.  603,   and  23  L.  T.  Bep.  N.  S.  173),  con- 
sidered. 
The  dictum  of  Turner,  L.J.,   in   The    Attorney- 
General  V.  The  Corporation  of  Beverley  (6  De  G. 
M.  ^-  G.,  ai  2ti-5),  iliat  "  if  a  portion  of  rents,  Sfc., 
not  given  to  a  charity  be  wholly  dedicated  to  the 
i-yonerKfion  of  the  portion  of  rents  which  is  so 
■ijlvenfroM  burthens  ivhich  would  otiienpise  fall 
upon  it,"  the  charity  is  entitled  to  the  benefit  of  the 
■n'liole,  questioned  and  dissented  from. 
Per  .Tamils,  L.J. ;  In  cases  of  gifts  to  a  city  company 
upon  express  trusts  exhausting  the  whole  income, 
there  is  no  rule  oflawtliat,  if  one  of  such  trusts  is 
for  the    repair  ami  rebuilditig  of  the  property 
devised,  any  surplus  that  may  not  be  required  for 
the  purposes  expressed  is  given  to  the  company  for 
its  oivu  use  and  benefit. 
Tins  was  an  appeal  of  the  plaintiffs'  company  from 
a  decision  of  the  Master  of  the  Rolls,  which  is 
reported  in  23  L.  T.  Rep.  N.  S.  480,  where  the  will 
'of  the  testator,  devising  lands  for  charitable  pur- 
?{)a3es,  and  all  other  circaiustauces,  are  sufficiently 
■stated.    The  bill  was  filed   for   the  purpose  of 
establishing  an  absolute    right  claimed    by    the 
plaintiffs  to  all  snrplas  of  the  rents  and  profits, 
after  satisfying  the  purposes  expressly  mentioned 
in  the  will ;  and  to  this  uill  the  Attorney-General 
'■put  in  a  demurrer,  which  was  allowed  by  Lord 
Romilly. 

Sir  RoundeUPahner,  Q.C.,  SirRichardBaggaUay, 
Q.C.,  and  Cookson  supported  thei  appeal. 
Jp^ssel,  Q.C.  and  Wickens  for  bis  Lordship's  order. 
The  authorities  referred  to  were 
The  Attomey-Oeneral  r.  The  Wax  Cliandlers'  Com- 
naity,  L.  Bep.  8  £q.  452 ;  22  L.  T.  Bep.  N.  S.  26S ; 
1.  Bep.  5  Ch.  App.  503 ;  23  L.  T.  H«p.  N.  S.  173  j 


The   Attomey-Oeneral   v.    T/k   Mayor   of  B>-is'.ol 

3  Mad.  319;  2J.  &W.  294; 
Tlie  Mayor  oj  Soulhmolton  v.  The  Attomey-Qenenl, 

5  H.  L.  Ca«.  1 ; 

The   Atlorney-Qeneral  T.    The    Coopers'    Compamj, 

3  Bear.  29 ; 
The  Attomey-Oeneral  r.  Tfte  Corporationof  Bei'trk<j, 

6  Do  G.  M.  &  G.  256;  6  H.  L.  Cae.  310; 

The  Attorney-Oeneral  y.  The  Dean  and  Canms  of 

WimUor,  8  H.  L.  C»s.  369;  2  L.  T.  Bop.  N.  S.  579; 

The  Atlorney-General  v.  The  Corporaliim  of  Hochvster, 

5  Dc  Q.  M.  4  G.  797  ; 

The  Attorney-QencraL  v.  Christ's  Hospital,  i  Bc&T. 

73; 
77ie  Altorney-Oengral  v.  Braxenose  College,  Oijovl, 

2  CI.  &  Pin.  295 ; 
The  Attorney-QeneraX  v.  The  Hayor  of  Covmtij, 

2  Vern.  397 ; 
Tlie  Altorney-Oeneral  T.   Tlie  Slcianers'    Cantjianif, 

2  Bnss.  407  ; 
The  Theljord  School  Case,  8  Co.  130!> : 
Majdalen  College,  O^ord  v.  The  Atlomty-Os.^iml, 

6  H.  L.  Caa.  189. 

Sir  BoundeU  Palmer,  Q.C.  having  been  heard  in 
reply,  judgment  was  reserved  until  the  8th  M;;nu, 
when 

The  Lord  Cuanceli/jb  said: — This  case  is  an 
appeal  from  a  judgment  of  the  Master  of  the  Bolls, 
which  has  in  effect  declared  that  the  projjerty 
which  was  given  by  the  will  of  one  Robert  Donkyu 
to  the  Merchant  Taylors'  Company  in  the  year  1570 
is  wholly  applicable  to  charitable  purposcis:  .and 
the  decree  thus  appealed  from  is  questioned  on  the 
ground  that,  according  to  the  authority  of  TIte 
AlUn-ney-General  v.  The  TFVw  Chandlers'  Coinp  my, 
and  the  class  of  cases  which  that  authority  pro- 
fessed, at  all  events,  to  follow,  the  proj>erty  here  is 
given  to  the  Merchant  Taylors'  Company,  subject 
indeed  to  a  charge  on  behalf  of  the  objects  wliieh 
are  mentioned  in  the  bequest,  but  subject  to  that 
charge  only,  and  that  the  remainder  is  given  to  the 
company  absolutely  for  their  own  use. 

I  contess  that  the  case  has  appeared  to  mc  to  be 
one  of  very  considerable  difijculty.  I  believe  that 
it  does  not  so  appear  to  the  LorcJs  Justices  ;  but  1 
feel  that,  regard  being  had  to  the  previous  athori- 
rities,  and  especially  to  the  very  important  <K,''i 
of  Lord  Eldou  in  Tlie  Attorney-Genei'ol  v.  The  Mayir 
of  Bristol,  sanctioned  and  expanded  as  these  dicl'X 
have  been  by  Lord  St.  Leonards  in  the  case  oi  tlie 
Souihmolton  Charity,  it  has  become  a  matter  of 
considerable  difficulty  to  know  where  the  prot-ise 
line  is  to  be  drawn  with  reference  to  bequests  of . 
the  character  of  that  which  we  now  have  before 
us,  made  at  the  epoch  at  which  this  bequest  wan 
made.  The  real  point  to  be  asccrtaiocd  is  easy 
enough  to  be  defined,  but  the  i^iplication  of  any 
definition  which  may  be  given  to  the  particuiiu- 
case  before  the  court  is  always  the  great  point  of 
difiBculty. 

Now  I  apprehend  that  the  rule  is  a  very  simple 
and  plain  one,  applicable  alike  to  charitable  and 
other  bequests,  and  that  there  is  a  distinction  be- 
tween a  ciiarge  and  atmst ;  that  if  yoa  are  satisfied 
that  by  the  mstrument,  whatever  it  be,  whethei-  a 
deed  or  a  will,  an  out-and-out  gift  is  taade  to  tlie 
persons  who  are  the  immediate  objects  of  the  gift, 
subject  only  to  a  charge  for  certain  specified  objects 
who  are  to  be  entitled  to  receive  the  amount  of 
that  charge,  and  to  have  a  valid  remedy  aoatnst 
the  land  for  the  purpose  of  enforcing  that  (£arge, 
then  the  devise  stands  good,  and  the  cbai^  only 
has  to  be  carried  into  effect.  On  the  (^faer  haDO, 
if  you  find  that  the  will  implies  tnisfe,  and  tiaat 
trust,  and  trust  only,  is  the  object  of  tbo  teatator. 
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then,  whether  there  be  a  positive  gift  to  the  par- 
tioular  objects  who  are  mentioned  in  the  will  as 
baring  to  poceire  a  benefit  out  of  the  property  so 
drvis^  or  whether  there  be  simply  a  direction 
geoerally  as  to  trusts,  aud  trusts  are  declared 
vhii-fa  do  not  exhaust  the  whole  estate,  still  the 
tnist  remaius  ;  and  there  is  then  one  of  these  two 
tLin-p — either  a  restdting  trust  to  the  devisor  or 
gnctor,  who  has  not  expressed  the  whole  of  his 
views  upon  the  subject,  but  has  expressed  sufiB- 
cientlr  his  will  that  those  who  take  are  not  to  take 
IjcncScially ;  or,  if  there  be  not  a  resulting  trust, 
then  the  question  arises  under  the  general  rule 
whether  the  charities  arc  not  entitled  to  have 
Uie  aaeraented  fund,  or  the  fund  not  speci- 
ficillT  ajapose<l  of,  for  the  purpose  of  promoting 
tl»  general  objects  of  the  charity,  whose  benefit 
ii  iopposed  to   form  in  that  case  the  testator's 

pamwont  intention. 

Sow,  with  regard  to  cases  which  are  not  cases 
(if  charity,  Kiii(f  v.  Venison  (1  V.  &  B.  260) 
aJ  Dawnon  v.  Clarke  (18  Ves.  247)  are  well- 
bown  instances.  It  has  been  found  that  there 
!ire  (3Kes  of  extreme  difficulty  bordering  ou  the 
line,  as  of  course  in  cases  of  charity  there  are 
cfces  of  Ukc  difficulty.  In  DaivBon  v.  Clarke  the 
case  was  very  remarkable,  because  the  propertpr 
na  chargeable  on  a  trust,  and  it  was  held  idti- 
iBately  to  be  a  case  not  on  trust.  In  King  v. 
Ihuton  I  think  the  reverne  took  place,  and  the 
imst  was  declared  to  have  effect. 

With  regard  to  charities  a  rule  has  been  esta- 
bli^ed ;  it  was  laid  down  by  Lord  Eldon  in  The 
iH')nn'ij-(}eKeral  v.  Tlie  Mayor  o/Brigfol,  and  somc- 
wbit  expanded  by  Lord  St.  Leonards  in  the  Smith- 
•naliim  case.  Lord  Eldon,  after  saving  that  he  had 
■Bade  himself  as  well  acquainted  as  he  could  with 
ca»e^  of  this  description — which  means,  no  doubt, 
that  he  had  read  everything  upon  the  subject  with 
which  he  was  not  previously  acquainted — refers  to 
the  Thelford  School  case,  and,  after  referring  to  the 
retsous  given  for  that  decision,  he  says:  "And 
then  the  following  passage  occurs,  and  with  refer- 
ence to  many  public  bodies  it  is  one  of  great  con- 
sequence :  •  And  the  Lord  Coke  said  that  this 
isolation  did  concern  all  the  colleges  in  the 
Universities  tead  elsewhere ;  for  when  the  lands 
*«re  first  stven  for  their  maintenance,  and  that 
wery  scholar  should  have  a  penny  halfpenny  a 
day.  this  was  then  a  competent  allowance  for  a 
sthoiar  in  respect  of  the  price  of  victuals  then  and 
fcariy  value  of  the  land;  and  now  the  price  of 
ncteais  being  increased,  the  first  maintenance  for 
solars  is  not  competent  for  them,  and  as  the 
(vtae  of  the  lands  increase,  so  ought  the  allowance 
for  the  8<^olar8  to  increase.' "  Upon  which  passage 
Lord  Bldon's  comment  is :  "  If  the  text  is  to  be 
inderstood  thas,  that  where  property  has  been 
giv«n  for  the  foundation  of  a  college,  and  a  dis- 
tribation  has  been  at  the  same  time  made  of  all  the 
rents  to  given  members  of  that  college,  there  must 
he  aa  increase,  as  the  times  require,  for  all  these 
Forposee ;  of  that  tliere  can  be  no  doubt.  But, 
laieas  I  uat  mistakoi,  there  are  many  oases  to  be 
femd  in  both  the  UBiTersities  where  land  has  been 
ffnn  of  a  greckter  vi^ue  than  the  amount  of  the 
chargw(wliieh  have  been  forscfaotors,  exhibitioners, 
>m4  ao  on)  upon  that  land,  and  where,  in  point  of 

Gm.  the  enjoyment  has  been  thus — the  charges 

l*ve  been  made  good  fifom  time  to  time,  and  the 
««ndiu  has  been  taken  by  the  college  itself;  and  I 

Wieve,  if  this  wore  considered  an  improper  appli- 


cation of  the  funds,  it  would  have  the  effect  of 
disturbing  the  distribution  of  the  revenues  of  many 
of  the  colleges  in  both  Universities." 

Lord  St.  Leonards  bears  out  that  doctrine  in  the 
SuitthmoltoH  case,  and  adds  his  judgment  that 
where  there  is  df  facto  a  surplus,  and  nothing  what- 
ever has  been  said  about  residue  or  surplus  or  any- 
thing of  that  kind,  where  the  gift  is  to  a  corporate  • 
body  (as  he  there  expresses  it),  that  corporate- 
body  takes  the  gift,  and  takes  it  subject  only  to  the 
charges  to  be  paid  out  of  that  gift ;  and  that  when 
these  charges  have  so  been  satisfied,  then,  though 
nothing  is  said  about  what  remains,  it  remains 
simply  for  the  benefit  of  the  corf)orate  body,  or,  iu 
other  words,  is  not  a  resulting  trust  for  the  donor. 

Now  in  the  Wax  ChaniUers'  case  there  were- 
certainly  features  of  material  diffierence  in  two  or 
three  respects  from  the  case  which  we  have  here 
before  us.  In  the  first  place  there  was  what  1 
think  may  be  called  an  absolute  charge  upon  the 
property  urespective  of  the  payment  of  rents,  which 
itself  would  go  far  towards  the  conferring  of  the 
fee-simple.  There  was  fiu-ther  in  that  case,  in  the 
event  of  a  breach  of  duty  on  the  part  of  the  first 
takers,  a  gift  over  to  a  person  individually  there 
named,  wno  evidently  was  intended,  subject  to 
the  charge,  to  take  for  his  own  benefit;  and 
therefore  there  was  an  inference  more  readily 
afforded  that  the  interest,  subject  to  the  charge, 
was  a  beneficial  interest  in  the  first  takers 
from  whom  it  was  to  go  over;  and,  fVurther  than 
that,  in  addition  to  a  direction  that  the  parti- 
cular sums  there  mentioned  should  be  paid  out 
of  the  rents,  there  was  a  direction  to  pay  the 
residue  of  the  rents  {gimpUeiter  in  these  words,  I 
think)  towards  repairs,  it  being  perfectly  clear  in , 
that  case  that  the  testator  could  have  no  conception ' 
whatever  of  what  the  residue  of  the  rents  would 
be,  because  we  find  the  rents  a  htmdi-ed  years^ 
afterwards  rising.  The  circumstances  in  that  case 
pointed  to  its  being  a  charge  instead  of  a  trust 
imposed  upon  the  parties  taking.  What  I  then 
held,  and  what  I  still  hold,  is,  that  where  there  is 
simpliciter  a  direction  to  apply  the  rest  of  the  fund 
in  repairs,  the  case  is  entirely  distinguishable.  In 
substance  it  is  to  say,  "  I  give  so  much  to  these 
objects,  and  no  more ;  I  give  the  property  out 
and  out  to  you ;  out  of  the  rents  you  will  pay  these 
objects,  and  the  residue  of  the  rents  you  will 
employ  in  repairs ;"  and  it  is  as  if  the  testator  had 
said,  "The  residue  of  the  rents  will  suffice  for- 
repairs,"  or,  "  You  will  have  the  residue  in  hand 
for  repairs."  1  apprehend  that  there  is  no  sub- 
stantial distinction,  and  that  what  was  meant  was 
that  the  company  should  take  the  property,  and 
that  it  should  not  be  allowed  to  go  out  of  repair... 
because  if  it  were  alkiwed  to  out  of  repair  the  per- 
sons who  were  to  have  the  benefit  which  was 
specified  would  thereby  lose  that  benefit,  but  that, . 
subject  to  what  was  necessary  for  repair,  the  com- 
pany would  take  the  property.  It  seemed,  in  fnct.. 
ludicrous  to  suppose  that  the  testator  intendeil 
to  impose  the  necessity  of  repairing  the  houses- 
and  laying  out  for  those  repairs  all  the  surplus, 
even  though  that  surplus  should  be  ten  or  twenty 
times  what  was  wanted  for  the  particular  purpo!~e. 
The  question  wb  have  always  to  ask  ourselves  is — 
Did  the  testator  give  it  to  the  particular  objects 
of  the  charity? 

Now,  it  was  said  there  was  no  difiVr«nce  between 
the  repairs  directed  to  be  made  out  of  the  rents 
with  reference  to  an  almshouse,  in  whic^  people- 
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were  to  live,  and  the  repairs  directed  to  be  made 
of  houses,  subject  to  a  charge  of  the  kind  -nhich 
we  have  here.  It  seems  to  me  that  there  is  the 
widest  difference.  The  almshouse  itself  is  >^ven 
to  the  inmates,  the  payments  are  to  be  made  to 
them,  the  property  is  to  be  occupied  by  them ;  it 
is  to  be  for  them,  and  the  whole  property  is  given 
to  them.  Whereas  it  seemed  to  me  in  the  Wax 
Chandlert'  case,  as  I  said  upon  that  occasion,  that 
it  was  begging  the  question  to  say  that  the  whole 
property  wag  given  to  the  charity,  when  but  a 
definite  sum  was  given  to  the  chanty,  and  all  that 
was  said  about  the  rest  was  that  the  residue  would 
go  to  repairs.  I  was,  1  think,  pressed  then,  as  we 
have  been  pressed  upon  the  present  occasion,  with 
a  dictum  of  Turner,  L.J.,  in  Tlte  Attorneij- 
General  v.  TJie  Corpoi-nlifin  of  Beverley,  in  which 
he  said  that  he  believed,  although  he  knew  of  no 
authority  to  that  effect,  that  if  a  property  were 
devoted  to  the  payment  of  burtnens  which  a 
charity  would  otherwise  have  to  bear,  that  property 
was  given  to  the  charity.  I  cannot  thoroughly 
agree  with  him  that  such  a  property  would  be 
given  to  the  charity.  As  tar  as  it  is  given,  of 
course  it  is  so ;  but  if  it  be  meant  to  say  that  the 
whole  property  is  given  to  the  charity  because  it  is 
to  be  applied  in  satisfaction  of  a  charge,  I  humbly 
venture  to  differ  from  him,  and  to  say  that  it  is 
varying  the  whole  distinction  which  has  heretofore 
been  made  between  charity  and  trust ;  and  if  it  be 
only  a  charge  upon  a  certain  amount  of  lands  to 
pay  oflT  certain  other  charges  upon  the  charity,  I 
apprehend  that,  where  these  other  charges  have 
been  paid,  that  gift,  whatever  it  is,  would  be  a 
reaultmg  trust. 

Having  said  so  much,  I  think  that  I  have 
quite  explained  the  reason  for  my  very  grea*  doubt 
and  hesitation  in  this  particular  case.  I  think 
that  it  is  one  of  very  great  nicety,  but  upon  the 
whole  I  am  not  inclined,  nor  am  I  strongly  enough 
pressed  by  the  contrary'construction — regard  being 
had  not  only  to  the  decision  of  the  Master  of  the 
Bolls,  but  to  the  views  of  both  my  learned  colleagues 
— to  say  that  that  decision  is  erroneous.  The 
differences  between  the  present  case  and  the  Wax 
Chandlers'  case  are  not  to  my  mind  so  clear  and 
satisfactory,  as,  having  to  decide  the  case  upon  a 
difficult  will,  I  should  wish  them  to  be.  We  must 
do  the  best  we  can  upon  the  testator's  expressions, 
and  the  matter  would  not  have  come  here  if  they 
had  been  easy  to  construe. 

In  this  particular  case  the  property  is  described 
by  the  testator  as  being  within  a  certain  district  of 
London,  St.  Botolph's,  "  rented  yearly  at  261.  or 
thereabouts."  Then  out  of  that  he  gives  a  certain 
property  which  wo  need  not  pursue,  a  property  of 
47.  a  year  to  "  the  parson  and  churchwardens  of 
the  parish  church  of  St.  Michael,  in  Comhill,  in 
London,  for  the  time  being,  and  to  their  successors, 
parsons  and  churchwardens  of  the  said  parish 
church,  for  ever,  to  this  intent,  that  they  shall  with 
the  profits  thereof  tpye  every  week  a  certain 
quantity  of  bread.  By  the  custom  of  London  he, 
in  fact,  ^ve  the  property  to  these  persons  as  a 
corporation ;  they  were  a  corporation  by  the  custom 
of  London,  and  they  were  a  corporation  for  the 
general  purposes  of  the  parish,  subject  to  this 
particular  charge  which  he  had  here  imposed  upon 
them ;  and  there  can  be  no  doubt,  regard  being 
had  to  the  nature  of  that  body,  that  the  whole 
would  go  in  charity,  though  I  apprehend  that  even 
then  it  would  be  difficult,  if  it  stood  there  alone,  to  I 


say  that  the  quantity  of  bread  would  have  to  be 
augmented  because,  the  valueof  his  property  being 
26/.  or  thereabouts,  it  is  found  that  at  the  date  of 
his  will  there  would  be  a  surplus  of  somewhat 
between  41.  and  oL,  and  not  more.  I  do  not  think 
that  that  has  very  much  to  do  with  the  case,  but 
such  is  the  fact  if  it  be  of  importance.  It  is  not 
as  if  the  testator  distinctly  described  the  value  of 
the  property ;  he  .says  "  26?.  or  thereabouts,"  and 
there  is  nothing  to  indicate,  as  in  the  cases  of  appor- 
tionment, that  he  intends  a  dii-ect  and  definite  sum 
to  be  apportioned. 

But  tlicH,  the  testator  having  done  this,  the  part 
of  the  will  which  to  niy  mind  creates  the  principal 
difficulty  and  distinction  between  this  case  and 
the  Wax  < 'handhnv  case  is  the  following.  I 
should,  however,  first  observe  that  in  the  Wiviso 
of  the  house  to  St.  Michael's  he  gives  a  very  curi- 
ous direction  to  the  parson  and  churchwardens 
and  their  successors.  The  words  which  he  then 
uses,  are  :  "  And  the  whole  rest  of  the  rent  I  will 
shall  be  reserved  to  the  maintenance  of  the  said 
house."  But  no  direction  is  given  there  with  refe- 
rence to  the  rebuilding,  and  there  is  no  gift  over, 
as  there  is  iu  the  devise  which  we  have  immediately 
to  construe. 

[His  Lordship  then  read  the  devise  to  the  plain- 
tiffs' company,  and  the  gift  over  to  St.  Michael's, 
the  whole  of  which  will  be  found  in  the  earlier 
report,  and  continued:]  That  is  to  say,  they 
are  to  expimd  the  money  upon  the  gifts  to 
the  poor  people,  20ji.  a  year  to  the  Chamberlain 
and  Town  Clerk  for  their  trouble  in  jogging  their 
memory,  and  "  upon  the  reparations  of  the  same 
tenements  and  gardens." 

Now  the  two  things  here  which  certainly  malce 
a  difference  arc  these  :--It  is  not  merely  said  in  an 
off-hand  way,  as  in  the  TIW  ChantUera  case,  "  The 
residue  of  the  rents  shall  go  towards  repaii-s,"  but 
here  undoubtedly  is  a  very  definite  trust  (which 
the  Attorney-General  could  at  any  time  have  en- 
forced) to  accumulate  the  property ;  anything  over 
and  above  what  is  wanted  for  the  immediate  repoirK 
is  not  to  be  spent,  but  it  is  to  form  a  fond  for  the 
purposes  of  repairs,  and  of  rebuilding  these  pre- 
mises "  as  to  their  discretion  need  shall  apfjear," 
for  the  purpose  of  this  trust  which  has  been  here 
created.  And  further  than  that,  if  the  Merchant 
Taylors'  Company  do  not  do  what  is  here  required, 
there  is  a  gift  over,  not,  as  in  the  former  case,  to  a 
person  who  was  to  take  beneficially,  subject  to  the 
performance  of  the  particular  trust,  but  to  persons 
who  are  only  to  take  for  a  distinct  and  separate  and 
charitable  purpose.  I  quite  allow  the  force  of  Sir 
Roundcll  Palmer's  argument  upon  that  part  of  the 
case  in  which  ho  said  that  the  fact  of  the  property 
being  given  over  to  another  corporation  does  not 
show  tnat  there  was  any  intention  to  g^ve  any 
more  to  the  people  (who  were  to  have  the  gowns 
and  the  cassocks  and  the  shirts),  or  to  augment 
their  number ;  but  at  the  same  time  the  whole  ques- 
tion upon  the  will  is  this.  Did  the  testator  intemd  a 
resulting  trust  f  That,  I  think,  he  clearly  did  not. 
Did  he  intend  an  out-and-out  gift  to  the  persons 
who  were  to  take,  subject  only  to  a  charee  P  That 
is  the  main  question  to  be  aecided,  and  I  confess 
that  I  have  arrived  at  a  conclusion  with  considw- 
able  hesitation — a  hesitation  somewhat,  in  troth, 
augmented  by  the  direction  to  the  Chtunberiain 
and  the  Town  Clerk  of  the  city  a(  Liondtm,  who 
are  never  directed  to  jog  the  company's  memoiy  to 
give  more  gowns  and  other  articles  thaia  a  OOTtais 
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amoaot  to  particular  mdividaals,  but  simply  to 
giye  these  articles,  and  as  to  whom  nothing  at  all 
is  uid  about  reparations.  I  say  that  all  these 
mattera  create  considerable  doubt  in  my  mind  as 
to  what  the  intent  and  purpose  was ;  but  at  the 
same  time,  looking  to  the  right  which  the  Attorney- 
General  would  have  had  to  have  kept  this  fund 
acenmnlated,  and  to  have  said,  "Yon  shall  not 
tooch  one  &rthing  of  the  rents  and  profits  ;  I  do 
not  know  what  may  happen  "  (the  system  of  fire 
insoruioe  did  not  then  exist);  "  a  fire  may  happen 
any  day;  this  fond  must  be  appropriated  for  keeping 
ap  these  houses,  in  order  that  the  gift;  to  the  twelve 
poor  men  and  twelve  poor  women  may  not  fail ;" 
and  looking  to  the  gift  over  in  case  the  poor  men 
and  poor  women  were  not  provided  for,  I  come  with 
ocoaderable  hesitation  to  the  conclusion  that  there 
k  moogh  upon  this  will,  though  it  is  a  very  diffi- 
cik  one  to  construe,  to  show  that  the  testator  did 
not  intend  a  benefit  to  the  company ;  and  if  he 
iji  not  intend  a  benefit  to  the  company,  I  cer- 
ainly  think  that  there  is  no  question  that  he  did 
not  intend  a  resulting  trust,  and  therefore  the  only 
abemative  is  that  aU  the  property  should  be  given 
tocfaaritr. 

Lord  Justice  Jakes  stud. — I  am  also  of  opinion 
that  the  decision  of  the  Master  of  the  Bolls  ought 
to  be  affirmed. 

It  is  possible  that,  during  the  many  years 
in  which  I  acted  as  counsel  for  the  Attorney- 
General  in  charity  cases,  and  had  to  advise  on 
$ndi  documents  as  the  one  before  us  and  to  con- 
sider the  authorities  bearing  on  their  construction, 
I  may  tmconsciously  have  acquired  a  bias  in  favour 
of  the  claims  of  charity.  But,  making  every 
allowance  for  that  possible  bias,  I  feel  that  I  should 
have  been  exceedmgly  startled  if  the  decision  of 
bia  Lordship  had  been  other  than  it  is. 

To  my  mind,  the  only  thing  which  we  have  to  deal 
with  is  the  meaning  of  the  testator's  words  in  this 
particular  instrument ;  and  it  is  to  me  clear  that  the 
plain,  natural,  ordinary,  grammatical  construction 
d  these  words  is  so  firee  from  all  ambiguity  and 
doobt  as  not  to  require,  and  not  to  admit  of,  any 
assistance  or  control  from  the  authority  of  cases 
decided  on  the  construction  of  any  other  wiU  or 
mstmment. 

As  a  general  rtde  of  law,  it.  is  clear  that  where 
there  is  a  gift  to  trustees  of  property  merely  as 
trastees,  they  cannot  take  any  benefit  from  the 
iact  that  the  expressed  trusts  do  not,  whether 
originallT  or  from  any  subsequent  event,  exhaust 
the  whole  estate.  In  ordinaiV  trusts  the  result  is 
tbat  there  is  an  implied  trust  for  the  donor's  repre- 
■entatives ;  in  short,  in  cases  of  gifts  for  charitable 
pnrposes,  there  is  an  implied  trust  for  charity. 
Bnt  there  is  a  class  of  cases,  not  confined  or  pecu- 
liar, as  it  seems  to  me,  to  gifts  to  colleges,  munici- 
pal corporations,  or  city  guilds,  in  which  it  is  a 
Curly  moot  question  whether  in  a  g^  of  property 
to  tmstees  they  take  merely  as  trustees  solely  for 
the  purposes  of  the  trust,  or  whether  they  take  the 
property  subject  only  to  the  due  execution  of  the 
ipeofied  trusts.  And  in  considering  that  question, 
where  it  fairly  arises,  all  the  surrounding  circum- 
■tances,  the  character  and  position  of  the  donor  and 
donee,  the  more  or  less  probability  of  one  intention 
or  another,  and  the  current  of  authorities  in  similar 
or  nearly  similar  cases,  are  matters  which  the 
cwirt  of  construction  not  only  may,  but  must,  look 
to  for  aid  and  guidance. 

fiat  where  tne  testator  or  donor  has  in  express 


words  devoted  the  whole  of  the  property,  or  the 
whole  of  the  rents  and  profits,  to  purposes  which 
exclude  all  beneficial  interest  in  the  donee,  and 
those  words  are  not  controlled  or  interpreted  by 
plain  implication  arising  fh>m  other  parts  of  the 
same  instrument,  there  is,  in  my  judgment,  no 
legitimate  power  in  an^  court  of  construction  to 
resort  to  surrounding  circumstances,  or  the  charac- 
ter or  position  of  the  parties,  or  the  probability  of 
intention,  or  the  current  of  authority,  or  to  do  any- 
thing but  give  effect  to  the  very  words.  This  is, 
in  my  opinion,  the  case  with  the  present  wilL  The 
fidift  IS  of  a  large  number  of  small  houses  in  the 
City,  upon  trust  out  of  the  rents  and  profits  to 
make  certain  specified  gifts  to  certain  charitable 
objects,  and  proceeding  thus,  "  and  so  that  the 
whole  residue  shall  be  gathered  into  one  fund, 
and  so  on.  I  need  not  repeat  the  words.  It  seems 
to  me  that,  if  ever  there  was  a  plain  gift  to  trustees 
solely  for  the  purpose  of  the  trust,  and  in  terms 
excluding  any  beneficial  interest  in  the  trustees, 
this  is  such  a  gift. 

It  was  contended,  but  I  am  afnud  I  was  unable 
rightly  to  apprehend  the  argument,  that,  indepeu- 
dentlv  of  those  words,  omitting  those  words,  there 
would  have  been  a  gift  to  the  company,  subject 
only  to  the  performance  of  the  charitable  obhga- 
tions ;  and  that,  starting  with  that,  those  words 
are  idle  and  superfluous,  as  they  merely  direct  an 
owner  in  fee  simple  of  house  property  to  provide  a 
fund  for  the  proper  reparation  and  maintenance  of 
his  own  estate.  You  may  do  anything  with  any 
instrument  in  that  way — omit  certain  words,  then 
arrive  at  the  conclusion,  and  then  deal  with  the 
omitted  words,  being  bound  by  the  conclusion 
which  you  have  arrived  at  by  their  omission.  But 
can  it  be  with  any  reason  contended  that  the  tes- 
tator's intention  was  by  these  words  to  give  such 
idle  and  superfluous  direction  ?  Did  he,  or  did  ho 
not,  so  far  as  intention  goes,  intend  an  obligation 
which  it  was  incumbent  on  his  devisees  to  perform, 
to  accumulate  the  surplus,  the  whole  surplus  ?  I 
cannot  doubt  that  he  aid  so  intend ;  and  if  there 
was  an  obligation  intended  by  the  testator  and  ex- 
pressed by  him  as  extending  to  the  whole  surplus, 
then  the  obligation  and  the  trust  extended  at  the 
first,  and  from  the  first,  to  the  whole  rents  and 
profits  of  the  property,  so  as  to  exclude  any  bene- 
ficial interest  in  the  devisees.  And  for  whose 
benefit  was  that  obligation  as  to  the  surplus  in- 
tended P  Plainly,  as  it  seems  to  me,  for  the  benefit 
of  the  charity.  The  property  being  house  pro- 
perty, cottage  property  in  fact,  bringing  in  a  rental 
of  about  308.,  a  house  and  garden,  or  the  equivalent 
of  fifteen  pairs  of  poor  meir s  shoes,  it  is  reasonably 
certain  that  the  property  would  require  consider- 
able repairs,  and  was  liable  to  the  then  not  un- 
common peril  of  fire  at  a  time  when  insurance 
against  fire  was  unknown ;  and  the  direction  to 
accumulate  the  whole  surplus  into  a  stock  for  the 
purposes  of  reparation  and  rebuilding,  as  occasion 
should  require,  was  obviously  a  provision  to  secure 
against  all  contingencies  to  the  charitable  objects 
the  bounty  inten<fed  for  them,  and  was,  therefore, 
a  devotion  of  the  whole  surplus  for  the  benefit  of 
those  charitable  objects.  It  was  simply  what  in 
commercial  companies  is  known  as  a  aepreciatioii 
and  reserve  fund.  I  cannot  myself  doubt  that  if, 
upon  or  after  a  testator's  death,  in  any  similar  gift 
at  this  day  the  devisee  were  to  spend  the  surplus 
instead  of  accumulating  it,  the  Attorney-General 
would  obtain  from  this  court  on  behalf  of  the 
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charity  a  proper  decree]  for  the  execution  of  the 
trust,  whether  the  devisee  were  an  individual,  a 
municipal  corporation,  or  a  city  company. 

It  was  said,  indeed,  that  it  could  never  have  been 
intended  by  the  testator  that  any  surplus,  however 
large,  was  to  be  expended  in  unnecessarily  expen- 
sive repairs  or  recoustmction.  The  answer  to  that 
is,  that  the  testator  never  supposed  that  there 
would  be  any  large  surplus.  To  him  house  pro- 
perty producing  26?.  a  year  represented  26J.  a 
year.  He  no  more  dreamt,  on  the  one  hand,  of 
the  change  in  the  value  of  money  and  the  value  of 
houses  and  land  in  London,  than  he  dreamt  of  the 
■whole  property  being  swallowed  up  by  an  earth- 
quake, or  the  corporation  itself  destroyed  by  some 
revolutionary  measure.  Historically  we  know 
that  from  the  time  of  Edward  III.  to  the  time  of 
Elizabeth  tho  value  of  money  had  been  stationary, 
and  there  is  no  reason  to  suppose  that  there  had 
been  any  change  in  the  value  of  house  property  in 
the  metropolis.  The  testator  was  making  a  mode- 
rate and  reasonable  provision  for  the  security  of 
his  charities,  by  devoting  the  surplus,  and  the 
whole  surplus,  to  a  reserve  fund.  The  fact  that 
the  surplus,  centuries  after  his  death,  has  grown 
to  its  present  amount,  no  more  entitles  the  com- 
pany to  it,  than,  in  the  converse  case  of  there  being 
a  clear  gift  to  the  company  of  a  surplus  supposed 
by  him  to  be  small,  it  would  have  deprived  tnem  of 
any  portion  of  such  surplus.  It  is  tne  very  case  to 
wmch  the  doctrine  of  ey  2»'eg  applies. 

In  the  view  which  I  therefore  take  of  this  case, 
it  is  not  necessary  that  I  should  refer  in  detail  to 
the  authorities  which  have  been  cited.  I  think 
that  I  may,  however,  properly  refer  to  two,  viz., 
the  Sristol  case  and  the  Wax  Ghmtdlcrs'  case,  both 
of  which  cases  I  take  to  be  authorities  in  favour  of 
the  decision  of  the  Master  of  the  Bolls.  In  the 
JBristol  case  the  Master  of  the  Bolls  came  to  the 
conclusion  that  he  might  imply  the  words  found 
in  this  will,  and  proceeded  to  decide  accordingly 
in  favour  of  the  charity ;  and  it  is  reasonably  pro- 
bable, I  think,  that,  if  there  had  been  such  express 
words,  Lord  Eldon's  subsequent  elaborate  exami- 
nation of  every  clause  and  word  in  the  instrument 
would  not  have  induced  him  to  depart  from  the 
decision  of  the  Master  of  the  Bolls.  In  that  case 
there  were  introductory  words,  "and  for  no 
other  end,  intent,  or  purpose,"  which,  it  was  con- 
tended, threw  such  a  difficulty  in  the  way  of  the 
construction  iiltimately  arrived  at  as  to  show  what 
len^h  this  court  has  gone  in  favour  of  corporation 
devisees.  Now  the  danger  forcibly  pointed  out  by 
Mr.  Jessel,  of  making  the  decision  on  one  instru- 
ment into  a  canon  of  construction  for  the  interpre- 
tation of  another,  is  strikingly  illustrated  by  those 
words  and  the  argument  deduced  from  them ;  for 
to  me  those  words  are  about  the  strongest  thing 
in  the  whole  document  in  favour  of  the  Bristol 
corporation.  The  donor  said :  I  give  you  the 
property ;  there  are  certain  trusts  -miich  you  are 
to  perform,  and  I  hare  no  other,  trust,  intent,  or 
purpose  whatever  in  view.  There  is  to  be  no 
implied  trust,  no  resulting  trust ;  and  if  you  do  the 
things  which  I  have  told  you  to  do,  and  nothing 
more,  you  will  fulfil  eveiy  obligation  which  I  mean 
to  impose  on  you.  As  to  the  Wcue  ClMmlkrs'  case, 
it  is  enongh  to  say  that  the  learned  judge  who 
first  decided  that  case  also  decided  the  case  under 
appeal,  and  he  has  told  us  that  he  decided  it  on  the  ^ 
'ery  special  context  and  very  special  circumstances 

!  niat  case ;  that  his  ratio  di'cidentJK  waa  in  fact 


on  the  things  which  constitute  the  differences 
between  that  will  and  the  present,  and  I  do  not 
think  that  there  was  any  substantial  distinction 
between  tho  two  judgments  in  that  case.  The 
court  was  enabled  or  compelled,  by  the  context  and 
the  surrounding  cii-cumstonces,  to  put  what  I 
humbly  conceive  to  be  a  somewhat  strained  and 
non-natural  meaning  on  the  residuary  clause  in 
that  will.  K,  in  the  total  absence  of  any  snch 
context  or  of  any  surrounding  circumstances,  the 
court  were  to  extend  that  construction  to  the  will 
under  consideration,  it  would  be  in  my  judgment 
to  lay  down,  not  a  canon  of  construction,  out  a 
positive  rule  of  law,  that  in  cases  of  gifts  to  city 
companies  upon  expressed  trusts  exhausting  the 
whole  income,  if  one  of  such  expressed  trusts  is  of 
the  surplus  for  the  reparation  and  rebuilding  of 
the  propert}',  such  trust  shall,  in  all  cases  be  read 
as  if  it  were  a  gift  of  the  surplus  to  such  companies 
for  their  own  use  and  benefit.  In  my  judgment  it 
is  beyond  the  province  of  n  court  of  construction  to 
lay  down  any  such  rule  of  law. 

Lord  Justice  Mkujsu  said : — This  case  appears 
to  me  entirely  to  depend  upon  the  question  whe- 
ther, according  to  the  true  construction  of  the  will 
of  Bobert  Donkyn,  his  lands,  tenements,  and 
gardens  in  the  parish  of  St.  Botolph  ore  devised 
to  the  Merchant  Taylors'  Company  beneficially, 
subject  to  the  charge  of  having  to  fulfil  certain 
charitable  objects,  and  repairing  and  from  time  to 
time  rebuilding  the  premises,  m  which  oaae  the 
surplus  profits  would  belong  entirely  to  them; 
or  whether  the  premises  are  devised  upon  trust  to 
apply  the  whole  of  the  existing  net  profits  of  the 
lands  to  charitable  purposes,  in  which  case,  ac- 
cording to  the  well-known  rule  established  by  the 
Thefford  Scltool  case,  the  whole  of  the  surplus  rents 
will  belong  to  the  charity. 

Now,  I  am  of  opinion,  after  considering  the 
whole  of  the  testator's  will,  that  he  intended  to 
devote  all  the  property  devised  by  it  to  charitable 
purposes.  The  propOTty  principally  consisted  of 
nouses,  and  it  was  obvious  that  a  portion  of  the 
rents  must  be  reserved  for  repairs  and  rebuilding, 
and  the  testator  seems  to  me  to  have  calculated 
how  much  of  the  rents  he  could  safely  devote  to- 
charitable  purposes,  so  as  to  have  a  sufficient 
residue  for  repairs  and  rebuilding.  The  language 
of  each  of  the  devises  seems  to  me  direc2y  to 
negative  any  intention  on  the  part  of  the  testator 
to  leave  any  residue  for  the  benefit  of  his  trustees. 
In  the  first  devise  of  a  house  to  the  parson  and 
churchwardens  of  the  parish  of  St.  Michael,  in 
Cornhill,  the  words  are,  "and  the  whole  rest  of 
the  rent  I  wUl  shall  be  reserved  to  the  maintenance 
of  the  said  house."  In  the  devise  in  question  the 
words  are,  "  and  so  that  the  whole  residue  of  the 
said  rents  and  profits  of  the  said  lands,  tenements, 
and  gardens,  they  do  maintain  and  gather  yearly 
into  an  whole  stock,  and  therewith  do  and  keep 
the  reparations  of  the  said  tenements  to  them 
devised,  and,  if  need  be,  new  build  the  same  as  to 
their  discretion  need  shall  appear,  as  the  same 
stock  will  fall  out."  And  in  tne  gift  over  of  the 
same  property  to  the  parson,  churchwardens,  and 
parishioners  of  St.  Michael,  Cornhill,  tho  gift  is 
expressed  to  be  made  "to  this  intent  and  ujpon 
condition  that  they,  the  said  churchwardens,  shall 
bestow  the  yearly  rents  and  profits  "  (which  must 
moan  the  whole  of  the  rents  and  profits)  "of 
the  said  lands,  tenements,  and  geideras,  in 
and   upon"  the    charitable   purposes    specified^ 
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"and  the  icpvations  of  the  same  tenements  and 
gardens." 

The  real  qnestion  seems  to  be,  did  the  testator 
reaUj  mean  'vrhat  he  bos  said,  that  the  whole  re- 
sidue of  the  rents  should  be  s^thered  into  a  com- 
mon fond  and  applied  to  the  repairing  and  re- 
bnilding  of  the  premises  devised,  and  that,  there- 
fore, no  i»rt  of  it  should  go  to  the  Merchant 
TVylor's  Company?  or  is  ttiat  construction  so 
absurd  that  the  testator  could  not  have  meant  that 
the  Trhole  residue  should  go  into  a  repairing  and 
rebailding  fund,  and  be  applied  to  repairs  and 
rehailding,  but  that  he  must  have  meant  what  he 
has  certainly  not  said,  that  so  much  only  of  the 
raidae  as  was  wanted  for  repairs  and  rebuilding 
dioald  be  applied  for  that  purpose,  and  that  the 
iwi  should  belong  to  the  Merchant  Taylors'  Com- 
panT. 

I  cannot  see  that  any  such  absurdity  is  involved 
is  giving  its  natural  construction  to  the  language 
</  the  testator  as  to  justify  the  court  departing 
irm  it.  There  is  nothing  to  prove  that  at  the 
time  when  the  will  was  made  the  surplus  rents, 
after  providing  for  the  charitable  objects,  formed 
more  than  a  sufficient  fund  for  the  repairs  and  re- 
hailding; and  the  Thetford  Scliool  case,  and 
nnmenias  other  cases,  prove  that  founders  of  chari- 
tiei  about  the  time  when  this  will  was  made  acted 
npoQ  the  assumption  that  rents  would  remain  at 
the  same  amount  at  which  they  were  in  their  time ; 
indeed,  the  present  testator  seems  to  have  thought 
that  a  penny  would  always  buy  a  loaf  of  the  same 
sixe  as  it  did  in  his  time ;  that  Welsh  frieze  would 
always  be  of  the  price  of  1».  tid.  the  yard,  and  poor 
men's  shoes  at  twelvepencc  the  ]mir.  Perhaps  in- 
deed the  testator  thought  it  enough  to  provide  a 
scheme  for  carrying  out  his  diaritablo  objects  as 
long  as  prices  and  rents  remained  the  same,  and 
(opposed  that,  if  prices  and  rents  altered,  his  trus- 
tees would  have  power  to  alter  the  details  of  his 
«heme,  so  as  to  carry  out  his  general  ob- 
ject. But,  however  this  may  be,  I  am  of  opinion 
diat,  according  to  the  true  construction  of  the  will, 
no  benefit  was  given  to,  and  no  burthen  imposed 
npon,  the  Merchant  Taylors'  Company  by  the  de- 
T]»e  in  question,  and  that,  therefore,  the  judgment 
of  the  Master  of  the  Bolls  ought  to  be  affirmed. 
Appeal  dismi«»ed.  Costs  of  <iU  parties 
out  of  the  ehafitabU  fand. 

Solicitors  for  the  plamtiffs  appealing,  Fislier  and 

Solicitors  for  the  Attorney-General,  Raven  and 
Bi-aJiey. 

Tuesday,  April  25. 

(Before  the  Lords  Justices.) 

Hawkswoeth  v.  Hawk-sworth. 

Wivri  of  court — Reli{fiou$  education — Faith  of  de- 
tinted  fnOier  to  he  adopted  in  prffcreiicf  to  that 
"fnKTvivliut  mother — Inquiry  as  to  convictions  of 
thu  infant  Ute^ — When  allowabh. 

Itittheri'.k  of  this  court  that  thosn  ivlio  have  tlie 
nunrdiamhip  of  a  child  after  its  father's  death,  or 
tilt  ronrt  itnelfiftlie  childbeone  of  its  wards, sliall 
hue  the  stridest  reyard  to  tlie  rdufion  of  tlie father 
in  dealing  with  the  child  ;  aivd  that  duty  is,  unless 
there  he  very  special  cireuinsta)ices  indeed,  to 
ying  the  ehiU  up  in  its  father's  f'lith — a  rule  to 
Ix  departed  from  only  token  the  interests  of  the 
diild  itsdf  would  be  prejxtdiced^  hy  any  change 
from  wkut  had  been  done. 


And  althonyh  in  Stourton  v.  Stoarton  (8  Da  O. 

M.  §'  G.  760)  the   lute  Lords  Justices    Juul  an 

inteiview  ivith  a  boy  of  nine  years  and  a  ludfold, 

and  having  ascertained  thai  )ui  had  acquired  sucJi 

strong  convictions  against  the  faith  of  his  diseased 

father  a)ul  in  favour  of  tliat  of  his  surviving 

mother,   that  to  mal^   auij   change   would  be  to 

incur  great  risk  of  nnsettlitig  his  religious  faith 

altogether,  and  tlierefore  disregarded  what  IimL 

been  the  father's  religion,  tluiir   Lordships  held 

that  even  thai  was  a  case  carried  to  an  e.ftrcino 

limit,  which  certainly  ought  not  to  be  ej^iended. 

Where,  therefore,  a  lioman   Catholic  father,  wlio 

had  never  sliawn  any  indifference  to  his  religion, 

Juul  married  a  Protestant,  and  died  leaving  an. 

only  child,  by  her  of  si.<i  nionths  old,  u-hoin  lie  had 

baptized  in  his  oxen  faith,  it  was 

Held  (affirming  a  decision  of  Wiekens,  V.C.),  tliaf, 

notwithstanding  that  tlie  ciiild  had  been  brought 

up  by  its  motlier  in  tlic  principles  of  tlie  Church 

of  Englttnd  up  to  tlie  aye  of  eight  years  and  a 

luilf,  it  Must  from  the  present  tiiue  be  edii-cated  in 

the  distinctive  tenets  of  the  lioman  Catliolie  faith. 

The  iide  laid  down  by  Westbury,  L.  C.  in  Austin  v., 

Austin  (12  L.  T.  Bep.  N.S.  440)  approved  a)id 

followed. 

Tuis  was  an  appeal  by  the  defendant,  Catherine 

Hawkswortb,  the  widow  and  administratrix  of  her 

late   husband  Thomas  Hawksworth,  against  an 

order  of  the  Vice-Chancellor  of   the   Lancaster 

Court  of  Chancery,  John  Wiekens,  Esq. 

The  suit  was  instituted  by  two  of  the  childi'en  of 
Thomas  Hawksworth,  who  died  in  March  1863  in- 
testate, for  the  purpose  of  having  his  estate  ad- 
ministered by  the  coart.  He  had  been  three  times 
married,  and  at  his  death  left  him  surviving  three 
children  by  his  second  marriage,  of  whom  the 
plaintiffs  were  two.  No  children  of  his  first  mar- 
riage survived  him. 

The  intestate  was  throughout  his  life  a  member 
of  the  Boman  Catholic  Church,  and  his  two  first 
wives  were  of  that  persuasion,  in  which  he  caused 
his  children  to  be  baptized  and  educated.  He  lost 
his  second  wife  in  1857,  and  on  the  16th  July  1861 
he  was  again  married,  namely,  to  the  defendant, 
Catherine  Hawksworth,  then  Catherine  Close,  who 
was  at  that  time  and  ever  since  a  member  and 
communicant  of  the  Church  of  England.  No 
arrangement  was  made  between  them  as  to  the 
iaith  in  which  children  of  their  marriage  should  be 
brought  up.  A  daughter,  Catherine  HawkswortB, 
was  born  on  the  3rd  Sept.  1862,  and  she  was  bap- 
tized when  one  week  old  at  a  Boman  Catholic 
Church,  with  Boman  CathoUc  sponsors.  At  her 
father's  death  she  was  consequently  about  six 
months  old,  and  from  that  time  she  had  resided 
with  her  mother,  and  had  been  brought  up  and 
educated  as  a  member  of  the  Church  of  England, 
and  had,  from  the  age  of  three  years,  attended  the 
services  of  that  Church.  The  mother  deix)sed  that 
both  at  school  and  at  home  the  child  had  received 
religions  instructiofl  according  to  the  teaching  of 
the  Church  of  England,  and  that  she  was  a  very 
intelligent,  seniritive,  and  pious  child ;  that  the  in- 
testate never  intimated  any  wish  as  to  the  religious 
future  of  the  child;  that  she  (the  mother)  wag 
aware  of  the  father's  intention  to  have  the  child 
christened,  and  who  were  to  be  the  spoiisoi-s ;  that 
she  had  never  promised  her  husband  to  have  the 
child  brought  up  in  the  Boman  CathoUc  faith,  and 
that  she  herself  had,  during  her  husband's  lifetime, 
been  frequently  to  Boman  Catholic,  and  frequently 
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to  Church  of  Englfknd,  services,  thoagh  more  fre- 
(jnentlv  to  the  latter. 

By  the  decree  dated  the  18th  Nov.  1870,  it  was 
(amongst  other  things)  referred  to  the  district 
regfistrar  to  approve  of  a  proper  guardian  or  proper 
guardians  of  tne  persons  aud  estates  of  the  infant 
children  of  the  intestate.  As  to  the  children  of 
the  second  marriage  there  was  no  dispute ;  but,  as 
to  the  child  of  the  intestate  by  his  third  marriage 
with  the  defendant,  the  registrar,  by  his  report 
dated  the  1st  Feb.  1870,  reported  that  on  behalf  of 
the  defendant  it  had  been  proposed  that  she  and 
Joseph  Orrell,  her  brother-in-law,  both  members 
of  the  Church  of  England,  should  be  appointed, 
and  that  a  counter-proposal  had  been  laid  before 
him  on  behalf  of  the  child's  brothers  and  sisters  of 
the  half  blood  to  appoint  William  Johnson,  and 
Mary,  his  wife,  a  sister  of  the  intestate,  both  of 
whom  were  of  the  Roman  Catholic  faith.  He 
reported  that  all  the  persons  proposed  were  equal 
in  point  of  character  and  position,  and  that  at  the 
i-cquest  of  the  parties  he  submitted  the  decision 
to  the  court. 

The  property  to  which  the  infant  Catherine 
llawksworth  was  entitled  was  of  smaU  value,  pro- 
ducing about  201.  a  year  only. 

On  the  6th  Feb.  1871  the  cause  was  heard  on 
further  directions,  and  in  giving  judgment  the 
learned  Vice-Chancellor  of  the  Duchy  Court  said : 
"  The  question  in  this  case  is  as  to  tlio  religion 
in  which  award  of  this  court  is  to  be  brought  up. 
The  ward  is  a  girl  now  aged  eight  years  and  a 
half,  the  daughter  of  a  Roman  Catnolic  father, 
who  died  when  she  was  six.  months  old.  Her 
mother,  the  defendant'  Catherine  Hawksworth, 
was  bred  a  member  of  the  Church  of  England, 
but  during  her  husband's  lifetime  she  attended 
the  services  of  both  persuasions,  though  the  atten- 
dance was  more  frequent  at  the  Anglican  Church 
than  at  the  Roman  Catholic.  At  present  she  is  a 
professing,  and  no  doubt  a  sincere,  member  of  the 
Church  of  England.  The  father  had  the  child 
baptized  as  a  Roman  Catholic,  with  sponsors  of 
that  creed,  and  he  died  intestate.  He  is  described 
as  a  flour  dealer,  and  the  owner  of  six  small  shops. 
He  had  been  twice  married  before  he  married  the 
defendant,  and  he  had  three  other  children,  all  of 
whom  were  brought  up  as,  and  now  are,  Roman 
Cathohcs.  I  need  hardly  say  that,  sitting  here,  I 
must  treat  the  two  forms  of  Christianity,  between 
which  the  question  lies,  as  standing  in  aX\  respects 
uix>n  an  equal  footing.  If  I  allowed  any  prefe- 
rence for  one  over  the  other  to  influence  me,  I 
should  be  doing  more  and  less  than  my  duty. 
There  are  certain  points  as  to  which  the  course  to 
be  adopted  seems  to  be  clearly  marked  out  by 
authority,  and  I  must,  I  conceive,  hold  that  the 
child  is  to  be  brought  up  in  the  father's  per- 
suasion, that  is,  as  a  Roman  Catholic,  unless 
there  are  special  circumstances  to  exclude  the 
general  rule.  At  the  same  time  the  sex  aud  age 
of  the  child,  the  scantiness  ai  her  fortune,  and 
the  affection  which  appears  to  subsist  between  the 
child  and  her  mother,  make  it  impossible  that 
they  should  be  separated.  Were  I  at  liberty  to 
follow  my  own  opinion,  I  should  have  no  hesita- 
tion in  acceding  to  Mr.  Jackson's  earnest  argu- 
ment that  the  child  ought  to  be  educated  in  the 
religion  of  her  mother.  To  direct  that  the  ward 
.ihould  be  brought  up  in  tho  Roman  Catholic  faith 
will  be  to  create  a  barrier  between  a  widowed 
mother  and  her  only  child;  to  annul  the  mother's 


influence  over  her  daughter  on  the  most  impor- 
tant of  all  the  subjects  in  which  it  can  be  exercised, 
with  the  almost  inevitable  effect  of  weakening  it 
on  all  other  subjects;  to  introduce  a  disturbing 
element  into  an  union  which  ought  to  be  as  close, 
as  warm,  and  as  absolute  as  any  known  to  man ; 
and  lastly,  to  inflict  the  most  severe  paia  on 
mother  and  child.  But  it  is  clear  that  no  argu- 
ment which  would  recognise  any  right  in  the 
widowed  mother  to  bring  up  her  child  in  a  religion 
different  from  the  father's  can  be  allowed  to 
weigh  with  me  at  all.  According  to  the  law  of 
this  country,  the  mother  has  no  such  right.  The 
duty  of  the  widowed  mother  is  in  general  to  bring 
up  the  child  in  the  faith  which  the  father  pro- 
fessed, even  thongh  she  utterly  disapproves  of  it. 
and  feels  that  to  <£>  so  will  diminish  her  influence 
over  the  child,  and  cloud  the  relation  between 
them. 

"There  are,  no  doubt,  cases  like  Stotnion  v. 
Stowion  (8  De  G.  M.  &.  G.  760),  in  which  the 
court  has  found  special  reasons  for  departing  from 
the  rule.  On  the  authority  of  that  case  I  saw  the 
word,  and  by  consent  of  the  parties  I  saw  the 
mother  also.  It  is  clear  to  my  mind  that  the  child 
has  been  well  and  carefully  educated,  and  that 
both  the  child  and  the  mother  have  the  strongest 
feeUng  against  any  change  in  her  religioos  educa- 
tion. But  an  interview  of  a  few  minutes  between 
a  girl  of  nine  years  old  and  a  stranger  can  hardly 
lead  to  my  coming  to  any  conclusion  like  that 
which  the  Lords  Justices  arrived  at  in  Stourton  v. 
Stowion.  That  decision  may  have  been,  and  pro- 
bably was,  quite  right  with  reference  to  the  case 
of  a  very  unusual  child ;  but  I  cannot  help  feeling 
that  it  has  done  some  harm.  I  fear  that  it  may 
have  led  widowed  mothers,  in  breach  of  their  duty 
and  to  the  great  injury  of  their  children,  to  intro- 
duce them  prematurely  into  an  atmosphere  of 
theological  controversy,  than  which  nothing  can 
be  more  injurious  to  the  mind  and  heart  of  a  child 
— and  this,  it  will  be  observed,  for  the  purpose  of 
convincing  them  that  their  dead  father  held  wrong 
views. 

"In  the  present  case  I  knew  that,  though  I 
might  be  bound  to  give  the  ward  an  opportunity 
of  speaking  to  mo  privately,  the  interview  must 
necessarily  under  the  circumstances  be  a  form, 
and  it  was  a  form.  I  did  not  obtain,  and  in  fact 
I  did  not  in  any  way  try  to  eUcit,  any  opinion 
from  her  as  to  the  questions  between  the  two 
churches.  If  I  had  thought  that  tho  child  had 
been  brought  up  to  a  keen  aud  premature  con- 
sciousness of  the  true  bearing  and  meaning  of  the 
those  questions,  I  should  have  formed  a  much  less 
favourable  ojiinion  of  her  mother  than  I  actually 
formed. 

"  As  it  is,  however  much  I  may  regret  the  con- 
clusion, the  law,  or  what  I  take  to  be  the  law,  must 
prevail.  The  child  must  be  brought  up  in  her 
father's  faith.  I  propose,  therefore,  to  appoint  as 
guardians  the  mother  and  the  Roman  Catholic 
gentleman  Mr.  Hayes,  whom,  if  her  co-guardian  is 
to  be  a  Roman  Catholic,  Mrs.  Hawksworth,  1 
think,  prefers.  There  must  be  an  affidavit  of  his 
fitness,  although  no  one,  I  believe,  contests  it." 

His  Honour  accordingly  ordered  that  the  infant 
should  be  trained  up  in  the  Roman  CatboUc 
religion  ;  that  the  defendant  (the  mother)  should 
be  appointed  one  of  ker  guardians ;  and  that  it 
should  be  referred  to  the  district  rexiatarar  to  ap- 
prove of  another  guardian  jointly  with  her,  and  to 
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settle  a  scheme  for  the  foture  maintenance  of  the 
in&nt. 

Against  this  order  the  defendant  appealed,  pray- 
ing tiiat  instead  thereof  it  might  be  aeclarea  that 
the  infant  should  be  trained  up  as  a  member  of 
the  Church  of  England. 

Dickinson,  Q.  C,  and  H.  M.  Jackson  supported 
the  appeal,  contending  that  the  benefit  of  the 
ward  was  the  first  object  of  the  court : 

Austin  V.  Austin,  13  W.  E.  332,  761 ;  11  L.  T.  Bep. 
N.  S.  616  ;  12  L.  T.  Bep.  N.  S.  440 ; 

Wilty  T.  MarshaU,  1  Y.  *  C,  Ch.  68 ; 

Dam  T.  Davis,  10  W.  E.  245 ; 

BiU  T.  Hill,  10  W.  E.  400 ;  6  L.  T.  Rep.  N.  S.  99  ; 

TMot  ▼.  The  Earl  of  Shrexcsbury,  4  Myl.  &  Cr.  672. 
that  it  would  be  most  detrimental  to  unsettle 
any  religiooa  feeling  which  the  ward  might 
hare  formed,  and  that  therefore  the  court  lukd, 
in  a  case  where  the  sou  of  a  deceased  Roman 
Cttholic  father  had  been  brought  up  by  a  Fro- 
tMtant  mother  in  her  own  faith  up  to  the  age  of 
nine  yeara,  itself  examined  him,  and,  being  of 
opinion  that  he  entertained  real  convictions  in 
fiiToQr  of  Protestantism,  had  made  the  ca.se  an 
exception  tu  what  the  learned  counsel  acknow- 
ledged to  be  the  general  law : 

Btturlon  v.  Siourton  (ufri  sup.) 
YcUet  Lee  for  the  infant  wwd. 
Sorth  for  the  respondents. 
Lord  Justice  Jahes  said : — Wo  need  not  trouble 
JOQ  Mr.  N'orth.  I  am  of  opinion  in  this  ca^ie  that 
the  yice-ChanceUor  of  the  County  Palatine,  whose 
jndgment  has  been  read  to  us,  has  arrived  at  the 
J^t  conclnsiou,  and  that  he  was  also  right  in  the 
manner  in  which,  according  to  his  own  statement 
in  the  judgment,  he  dealt  with  the  infant  iu  the 
interview  he  had  with  her.  We  do  not  think  it 
right,  on  our  part,  to  pursue  that  investigation 
into  the  state  tS.  mind  of  the  infant  which  the 
Vice-Chancellor  pursued  as  &r  as  he  thought  it 
was  right  and  proper  to  do.  The  child  is  a  child 
of  eight  and  a  half  years  of  age,  and  was,  I  think, 
a  child  of  eight  years  and  two  months  at  the  time 
the  controversT  arose.  The  child  was  a  child  of  a 
Roman  Catholic  father,  who,  shortly  before  his 
death,  had  the  child  baptised  in  his  own  Church, 
with,  of  course,  Roman  Catholic  sponsors.  He  hxid 
other  children,  all  of  whom  had  been  brought  up 
as  Bomaa  Catholics.  There  is  not  the  slightest 
trace  of  any  indifference  on  the  part  of  the  father 
to  the  religious  education  of  his  child.  There  is 
DOthing  to  show  that  he  would  have  acquiesced  in 
the  child  being  brought  up  as  a  Protestant  if  he 
had  been  living.  The  rule  of  this  court,  a  rule  of 
the  highest  morality,  is,  that  where  the  court,  or 
where  amy  persons,  have  the  guardianship  of  a  child 
after  the  fother's  death,  the  court  or  such  persons 
who  have  sach  charge  should  have  sacred  regard 
to  the  religion  of  the  &ther  in  dealing  with  the 
child;  and,  unless  under  very  special  circumstances 
indeed,  it  is  the  duty  of  any  guardian  who  has  the 
charge  of  a  child,  and  it  is  the  duty  of  this  court 
in  controlling  the  conduct  of  such  guardian,  to  see 
that  the  child  is  brought  up  in  the  religious  foith 
of  its  father,  whatever  that  religious  faith  may  have 
been.  In  this  case  the  child  has  been  brought  up 
by  a  Protestant  mother,  and  has  received  sucn 
rdiraons  impressions  as  a  child  fairly  intelligent, 
not  I  suppose  a  precocious  child  (it  is  not  suggested 
Aat  there  is  any  extraordinary  precocity  on  the  part 
of  the  child),  would  receive,  has  received  such  reli- 

CB  impressions  as  a  Christian  mother  would  pro- 
!  in  uie  mind  of  a  carefully  educated  Christian 


child.  The  Vice-Chancellor  was  of  opinion 
that  there  was  nothing  to  lead  him  to  sup- 
pose that  she  had  been  immaturely  inducted  into 
those  matters  of  controversy  between  the  two 
Churches,  the  Roman  Catholic  Church  and  the 
English  Church,  which  it  would  be  veiy  dif&cult  to 
suppose  a  child  of  eight  years  of  age  could  have 
any  reasonable  appreciation  of.  Therefore,  the 
child  having  been  Drought  up  as  a  religious  child, 
a  well  educated  child — having  arrived  at  this  age  of 
eight  and  a  half  years,  when  it  is  important  that 
the  future  religious  belief  of  the  child  should  be 
attended  to — the  question  now  is  whether,  any 
other  religion  can  be  adopted  as  the  religion  of  the 
child  than  that  which  was  the  reli^on  of  the  father. 
I  am  of  opinion  that  no  other  religion  can  be  adopted 
than  the  religion  of  the  father.  There  have 
been  cases  in  which  the  impressions  produced 
on  the  child's  mind  have  been  considered  to  be  so 
great,  to  be  so  permanent,  as  to  induce  the  court  to 
fear  lest  anyattempt  at  altering  them  woulddo  more 
harm  than  good,  would  result  in  unsettling  the 
child's  religious  faith  altogether,  and  so  produce  a 
fatal  result  iu  that  respect ;  but  there  never  has 
been  any  inquiry  as  to  the  impressions,  or  feelings, 
or  wishes,  of  a  child  so  young  as  this,  and  I  cer- 
tainly am  myself  not  disposed  to  think  that  it  is 
desirable  to  go  beyond  the  case  of  StouHan  v. 
HtourtoH,  iu  which  that  examination  was  made 
with  regard  to  a  child  nine  and  a  half  years  of  age. 
I  think  that  was  canied  to  the  extreme  limit,  and 
that  we  ought  not  to  extend  it ;  and  in  truth  there 
it  appeared  upon  the  examination,  with  regard  to 
that  poor  child  of  nine  and  a  half  years  old,  that 
tliat  child  had  Irnd  its  intellect  prematurely,  preco- 
ciously excited  with  respect  to  those  matters,  and 
had  been  prematurely  instructed  by  a  proselytis- 
ing mother  in  those  matters  of  religious  difierence 
between  the  two  Churches,  which  it  was  certainly 
most  dangerous  and  most  improper  to  endeavom- 
to  introduce  into  the  mind  of  a  child  of  those 
tender  years ;  and  I  for  one  should  be  loth  to  do 
anything  which  could  operate  as  the  slightest  en- 
couragement to  persons,  whether  mothers  or  others, 
who  obtain  access  to  young  children,  to  begin  the 
task  of  proselytising  when  children  are  of  such 
tender  age :  I  consider  that  they  should  be  left  to 
general  religious  impressions  and  education,  with-  ■ 
out  being  disturbed  by  thosf!  things  by  which  the 
outside  adult  world  is  so  much  disturbed.  I,  there- 
fore, decKue  myself  to  endeavour  by  probing  this 
child's  mind  to  ascertain  that  the  mother  has  done 
what  indeed  there  is  no  suggestion  she  has  done, 
that  is  to  say,  whether  she  ms  violated  her  duty  to 
the  child  in  the  endeavour  to  impress  upon  that 
child  the  peculiar  relipons  differences  between  one 
faith  and  the  other.  The  child  is  now  a  child  of 
eight  and  a  half ;  she  has  learnt  from  her  mother 
that  which  I  have  no  doubt  she  has  learnt  pro- 
perly from  her,  her  duties  as  a  Christian  child,  and 
the  ordinary  habits  and  practice  of  devotion  and 

Srayer,  and  there  is  no  danger,  there  can  be  no 
anger,  to  a  child  of  that  kind,  that  those  religious 
impressions,  or  those  religious  practices,  can  be 
disturbed  by  having  added  to  them  the  peculiai" 
practices  and  doctrines  which  she  will  learn  as 
those  of  her  deceased  father,  in  whose  faith  she 
ought  to  have  been  brought  up,  and  ought  now  to 
be  Drought  up.  It  appears  to  me  that  in  affirming 
the  decision  of  the  Vice-Ohancellor  on  this  subject 
we  are  warranted  almost  to  tlie  letter  by  what  was 
done  in  Amtin  v.  Axi^tin-    Tho  Master  of  the  Rolls 
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there  allowed  the  child,  a,  Catholic  child,  to  renmin 
in  the  care  of  the  Protestant  mother  uncontrolled. 
Westbnry,  L.C.,  affirmed  that  decision,  and  allowed 
the  Catholic  child  to  remain  in  the  caro  o£  the  Protes- 
tant mother  nncontroUed,  bat  with  a  declaration 
that  at  a  fitting  ago  she  should  be  instructed  in  the 
doctrines  of  the  Roman  Catholic  Church.  What 
that  fitting  age  is  he  has  pointed  ont  himself 
olearlr  in  the  judgment,  by  declaring  that,  when 
tiiat  child  arrived  at  seven  years  of  age,  then  a  fur- 
ther application  should  be  made  to  the  court 
touching  the  guardianship  and  the  religions  educa- 
tion of  the  child.  This  mother  has  had  the  child 
in  the  same  way  that  the  mother  in  Ausiin  v. 
Atniiiii  would  hare  had  up  to  the  age  of  seven, 
•without  any  interference  on  the  part  of  the  court 
with  its  reUgious  instruction.  Then,  when  the  time 
oomes  for  the  religions  instruction  of  the  child,  it  is 
quite  clear,  whether  the  application  was  made  when 
the  child  was  seven  or  eight,  that  this  court  would 
be  bound  to  carry  into  effect  that  declaration  of 
Lord  Westbnry,  that  the  infant  should  be  brought 
up  and  educated,  when  capable  of  receiving  re- 
ligious education,  as  a  member  of  the  Roman 
Catholic  Church.  I  think  that  in  this  case  the 
child  should  be  brought  up  and  educated,  when 
capable  of  receiving  religious  education,  as  a  mem- 
ber of  the  Roman  Catholic  Church,  and  that  she 
cannot  now  have  arrived  at  such  an  age,  or  have 
acquired  snch  religions  impressions,  as  to  render  it 
unfit  that  that  should  be  done.  I  think  that  the 
Vice-Chancellor  was  quite  right  in  everything  that 
he  has  done. 

Lord  Justice  Melush  said: — I  am  entirely  of 
the  same  opinion.  I  agree  in  the  conclusion  to 
which  the  Vice-Chancellor  came,  and  I  entirely 
agree  in  the  mode  in  which  he  conducted  the  case, 
and  in  the  judgment  which  has  been  read  to  us 
which  ho  gave.  I  also  agree  that  the  case  of 
Stourton  v.  Slourfon  carried  the  principle  of  ex- 
amining into  the  feelings  and  the  religious  opinions 
of  a  child  really  quite  as  far  as  the  court  could  go. 
There  is  at  any  rate  this  distinction  between  that 
case  and  this — that  here  the  child  is,  I  think, 
nearly  a  full  year  younger;  and  it  certainly  appears 
to  me  that  it  is  very  desirable  that  the  rule  ot  law, 
■which  regulates  the  religion  in  which  children 
of  earlyyears  should  be  educated,  should  be  clearly 
laid  down  and  enforced ;  and  the  rule  of  law  un- 
questionably is,  that,  unless  the  interest  of  a  child 
interferes  so  as  to  make  it  the  duty  of  the  court  to 
make  some  diflerence,  the  child  is  to  be  educated 
in  the  religion  of  its  father.  Then  is  there  really 
any  reason  why  that  rule  should  be  departed  from 
in  this  case  ?  I  quite  conceive  that  there  may  be 
a  difference  of  opinion  as  to  whether  the  rule  of 
law  is  really  such  as  it  is  desirable  to  have  in  a 
case  where  the  mother  is  of  a  different  religion 
from  the  father,  and  the  father  has  died  without 
giving  any  express  directions  as  to  the  religion  in 
which  the  child  is  to  be  brought  up.  I  can  quite 
conceive  that  many  persons  might  think  that  it 
would  be  for  the  interest  of  the  child  in  such  cases 
that  the  mother  should  be  allowed  to  educate  it  in 
her  own  religion ;  but  that  is  not  the  rule  of  law. 
The  rule  of  law  is  that  the  religion  of  the  father  is 
to  prevail  over  the  rcUgion  of  the  mother,  even  in 
a  case  where  the  father  has  died  and  the  mother 
survives,  and  that  rule,  of  course,  we  cannot  alter ; 
and  if  we  were  to  reverse  the  decision  in  this  case, 
we  mast  reverse  it  on  the  ground  that  the  child 
itself  would  be  prejudiced,  from  its  having  formed 


strong  religious  opinions  which  ought  not 
to  bo  disturbed.  Xow  if  one  were  to  re- 
gard the  opinions  of  a  child  at  these  tender 
years  for  that  piuposo,  it  appears  to  mo  it  would 
be  wholly  immaterial  how  the  child  had  acquiixjd 
them.  Even  if  a  child  at  that  age  had  been  stolen 
from  its  parents  for  the  sake  of  prosolytism,  and 
had  been  brought  up  in  a  particular  religion  or  in 
a  particular  creed,  after  a  certain  age  1  presume- 
beyond  all  qnestion  that  the  court  would  not  com- 
pel a  child  to  be  educated  in  a  different  religion 
from  that  in  which  it  had  been  brought  up.  I  do 
not  know  that  it  is  necessary,  or  that  it  would  be 
right,  to  lay  down  precisely  what  the  age  must  be. 
It  appears  to  me  it  must  be  a  very  extraordinary 
case  indeed  where  the  opinions  of  a  child  of  eight  and 
a  half  years  of  age  can  be  so  formed  that  it  would 
be  really  a  serious  prejudice  to  the  child,  on  that 
ground  alone,  to  have  it  brought  up  in  a  different 
faith ;  and  I  cannot  help  thinking  it  would  give 
very  great  encotiragement  to  those  who  (very  often 
from  very  pure  rehgious  motives)  are  desirous  to 
educate  children  in  one  particular  religion,  if  we 
were  to  say  that,  if  people  got  hold  of  a  child  of 
such  tender  years  as  that,  by  educating  it  for  a- 
loDger  or  for  a  shorter  period  of  time  in  their  own 
religion  they  would  secure  what  they  would 
consider  a  great  advantage,  namely,  that  the  child 
should  be  educated  in  their  own  religion  instead  of 
the  religion  of  the  father.  The  Vice-Chancellor 
here  saw  the  child  and  examined  it,  to  see  the 
general  state  of  its  education,  and  inquired  into  it; 
and  he  came  to  the  conclusion,  in  which  I  concur,, 
that  it  would  be  useless  and  futile  to  go  on  and 
continne  that  investigation,  and  to  make  a  strict 
inquiry  into  its  knowledge  of  the  matters  in  dif- 
ference between  the  Churches,  to  see  whether  the 
child  had  received  a  strong  impression  upon  those 
subjects. 

Solicitors  for  the  appellants.  Chegier  and  Urqu~ 
Iwrt,  agents  for  Townshend,  of  Liverpool. 

Solicitors  for  the  respondents,  Yatea  and  Mcartin^ 
of  Liverpool. 

■BJOXJJS  COTTBT. 

BaporUd  bj  Hssbt  P>xt,  Eaq.,  Buiifter.st.IJMr. 

Jvly  8  and  11. 
Blackbubm  v.  Dickson  ;  Re  Dicksox. 

Settlement — Covencmt  for  fwtlter  atturanee — Bti- 
eelpt  hxj  settlor  of  iHoncije  tvhject  to  covenant — 
Sjyeeiafty  debt. 

A.  appointed  all  tJie  funds  comprieed  in  ho-  marriage 
settlement  to  her  son  and  daughter  absohUeli/  in 
equal  vioities.  The  son,  on  his  marriage,  setUed 
his  moiety  and  entered  into  the  usual  covenant  for 
furilter  asstwanee.  A.,whose  settlement  contained 
a  covenant  to  settle  after  acquired  property,  became 
entitled  to  ceiiain  copyholds,  ichich  were  never  sur- 
rendered to  the  trustees  of  her  settlement,  and  on 
her  death  her  son  ivas  admitted  to  them  as  her 
heir,  and  sold  them,  and  applied  the  process- 
to  his  own  purposes. 

On  his  death  insolvent. 

Held,  that  the  ti-ustecs  of  tlie  son's  settlement  were 
entitled  under  the  covenant  for  furtlier  assurance 
to  prove  against  his  estate  for  the  moiety  cf  the 
proceeds  of  sale  of  the  copyholds  as  a  speeioMy 
debt. 

AoJOi'iciED  summons. 

Bv  an  indenture  dated  the  3rd  March  1806,. 
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being  the  settlement  made  on  the  marriage  ot  Hem^ 
Dickkm  and  Hannah,  his  wife,  certain  copyholds, 
then  the  property  of  the  intended  ■wile,  were 
settled  in  trust  for  sale  and  for  investment  of  the 
proceeds,  and  after  certain  trusts  during  the  lives 
<rf  the  husband  and  wife  and  the  sumvor,  upon 
tmrt  for  the  children  of  the  marriage  as  Hannah 
Dickson  should,  by  deed  or  will,  appoint.  And  by 
the  settlement  it  was  provided  that  all  real  and 
personal  estates  which  the  intended  wife  or  her 
nosband  in  ber  right  should  at  any  time  thereafter 
become  seised,  or  possessed  of,  or  entitled  to, 
ahoald  be  conveyed,  assigned,  and  assured  to,  and 
to  the  use  of,  the  trustees  upon  the  trusts  of  the 
settlement. 

There  were  issne  of  the  marriage  two  children, 
William  Henry  Dickson  and  Mary  Dickson. 

The  copyholds  comprised  in  the  settlement  were 
lold,  and  the  proceeds  of  sale  were  paid  to  the 
tnutees,  and  duly  applied  by  them  upon  the  trusts 
«( the  settlement. 

In  Jan.  1831,  Mrs.  Dickson  was  admitted  to 
other  copyholds  as  heir  of  one  sister  and  devisee 
of  another ;  and  these  copyholds  became  subject  to 
the  covenant  for  settling  future  acquired  property 
tontaincd  in  Mrs.  Dickson's  marriage  settlement. 

William  Henry  Dickson  married  Sophia  Ann 
Wathen  on  the  30th  April  1836. 

Prior  to  her  son's  marriage,  by  a  deed  poll, 
^ted  the  27th  April  1836,  Mrs.  Dickson,  in  exer- 
cise of  the  power  given  her  by  her  marriage  set- 
tlement, irrevocably  appointed  all  the  funds  com- 
prised in  her  settlement  to  her  son  and  daughter, 
William  Henry  Dickson  and  Mary  Dickson  abso- 
lutdy  in  equal  shares. 

On  the  same  day  an  indenture  of  marriage  set- 
tlement wne  executed  between  William  Henry  Dick- 
son erf  the  first  part,  Sophia  Ann  Wathen  of  the 
second  part,  and  four  trustees  of  the  third  part. 
Thereby,  after  reciting  the  intended  marriage,  the 
appointment  by  Hannah  Dickson  made  imme- 
diately before  the  execution  thereof,  and  the 
amoonta  and  investments  of  the  funds  so  ap- 
pointed, it  was  witnessed  that  William  Henry 
Dickson  assigned  to  the  four  trustees  all  his 
interest  at  law  and  in  equity*,  in  several  sums  of 
money  which  were  the  proceeds  of  the  sale  of  the 
copyholds  which  had  been  sold,  and  in  all  other 
the  trust  premises  so  appointed  to  him  by  his 
mother,  to  be  held  and  applied  by  them  upon  the 
trusts  of  the  settlement.  And  by  the  same  inden- 
tw«,  each  of  them  the  said  William  Henry  Dickson 
and  Sophia  Ann  Wathen,  did  for  himself  and  her- 
self, and  his  and  her  respective  heirs,  executors, 
and  administrators,  covenant  vrith  the  trustees 
that  they  respectively,  and  all  and  every  person 
or  persons  duming  or  to  claim,  through  or  under 
them  respectively,  should  from  time  to  time,  and 
at  an  times  after  the  solemnisation  of  the  said 
intended  marriage,  upon  the  request  of  the  trustees 
or  trustee  for  the  time  being  acting  under  tho 
•ettlement,  make,  do,  and  execute,  or  cause  to  be 
made,  done,  or  executed,  all  and  every  such  further 
wid  other  acts,  deeds,  matters,  and  things,  a.ssign- 
mcnts,  transfers,  and  assurances  whatsoever,  for 
the  better  and  more  effectually  assigning  the  sums 
nnd  (shares  of-  stock,  and  money  and  premises  re- 
spectively, thereinbefore  assigned  or  expressed, 
and  iutendcd  so  to  be,  tmto  such  trustees  or 
trustee   for  the  time    being,  upon  and  for    tho 

Bcreral  trusts,  intents  and  purposes,  in  and  by  the 
•ettiement  expressed,  declared,  and  contained  of 


and  concerning  the  same,  or  such  of  them  as  for 
the  time  being  should  be  subsisting  or  capable  of 
taking  effect,  as  by  the  said  trustees  or  trustee 
for  the  time  being,  or  their  or  his  counsel  in  the 
law  should  be  reasonably  devised  or  advised,  and 
required. 

Henry  Dickson,  the  father,  died  on  the  2nd  Feb. 
1848. 

By  an  indenture,  dated  the  11th  Dec.  1849,  and 
made  between  Hannah  Dickson  of  the  first  part, 
William  Henry  Dickson  of  the  second  part,  Mary 
Dickson  of  the  third  part,  and  Edwara  Rowland 
Pickering  and  Samuel  Lawford  (the  trustees  of 
the  settlement  of  1806)  of  the  fourth  part,  after 
reciting  that  the  after-acquired  copyholds  had  nob 
been  surrendered  to  the  trustees  of  the  settlement 
of  1806,  but  still  remained  in  the  name  of  Hannah 
Dickson,  and  that  i<)  had  been  agreed  by  and 
between  Hannah  Dickson,  William  Henry  Dick- 
son, and  Mary  Dickson,  that  such  copyholds 
should  no  longer  be  subject  to  the  trusts  of  that 
settlement,  it  was  witnessed  that  they,  the  said 
Hannah  Dickson,  William  Henry  Dickson,  and 
Mary  Dickson  and  each  of  them  did  thereby 
declare  and  direct  that  no  surrender  of  the  said 
copyholds  should  be  made  to  the  trustees,  and 
that  the  said  copyholds  should  be  no  longer  sub- 
ject to  the  trusts  of  the  settlement,  but  should 
thenceforth  be  absolutely  released  and  discharged 
therefrom. 

Hannah  Dickson  died  on  tho  27th  April,  1850. 

In  1854  William  Henry  Dickson  was  admitted 
tenant  of  the  copyholds  in  question  an  heir  of 
his  mother,  and  in  the  same  year  he  sold  them 
for  4000/.,  and  applied  the  money  for  his  own 
purposes. 

On  the  8th  Oct.  1867  William  Henry  Dickson 
died  intestate  and  insolvent. 

It  was  not  until  after  the  institution  of  the 
above  suit  for  the  administration  of  the  estate  of 
William  Henry  Dickson,  that  the  trustees  of  his 
marriage  settlement  became  aware  of  the  existence 
of  the  deed  of  the  11th  Dec.  1849,  and  of  the  sale 
of  the  copyholds  by  William  Henry  Dickson. 

They  now  claimed  that  they  were  entitled  to 
prove  for  the  sum  of  1926L  17».  (being  the  moiety 
of  the  proceeds  of  sale  of  the  copyholds,  less  fines 
and  costs  of  the  sale)  as  a  specialty  debt  against 
the  estate  of  William  Henry  Dickson,  on  the 
ground  that  it  was  part  of  the  funds  comprised  in 
the  settlement  of  1836,  and  with  regard  to  which 
William  Henry  Dickson  had  thereby  entered  into 
a  covenant  for  further  assurance. 

The  claim  was  opposed  by  simple  contract 
creditors,  who  contended  that  it  was  not  a 
speci^ty  debt,  and  that  it  was  barred  by  the 
Statute  of  Limitations. 

Su-  Richard  BcujgaUay,  Q.  C,  and  Faher  for  tho 
applicants. — We  suomit  that  we  are  clearly  entitled 
to  prove  against  the  intestate's  estate  for  the  moiety 
of  the  purchase  money  of  the  copyholds  in  ques- 
tion, as  a  specialty  debt,  and  we  are  puzzled  to 
guess  on  what  grounds  the  simple  contract  credi- 
tors can  resist  our  claim.  They  referred  to 
Musson  v.  May,  3  V.  *  B.,  194  j 
Lomof  V.  Wright,  2  My.  *  K.  7TO. 

Steannton,  Q.  C,  (with  him  A.  E.  Miller),  for  the 
simple  contract  creditors. — We  contend  that  tho 
covenant  for  further  assurance  creates  no  special^, 
as  the  deed  contains  no  covenant  to  pay.  m 
Marryatt  v.  Mnrnjatt  (2  L.  T.  Rep.  N.  S.  631 ;  28 
Beav.  224),  a  debtor  by  simple  contrtust  executed  a 
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deed,  in  which  he  admitted  the  amount  of  his  debt 
and  secured  it  by  an  assignnieut  of  property  to  his 
creditor ;  bat  the  deed  contained  no  covenant  or 
agreement  to  pay,  and  your  Lordship  held  that  the 
deed  did  not  make  the  debt  a  specialty.  There 
your  Lordship  said :  "  In  the  case  of  Courhtcy  v. 
Taylor  (7  Scott  N.  S.  749),  nothing  could  be  more 
clear  than  that  the  sole  object  was  to  give  security 
for  the  amount  of  the  debt,  and  that  being  the 
object  of  the  deed,  the  court,  though  there  was  a 
recital  expressly  admitting  and  acknowledging  the 
debt,  said,  the  object  of  the  deed  is  to  give  this 
security,  and  not  to  alter  in  any  other  respect  the 
liability  of  the  parties,  and  therefore  this  recital 
creates  no  specialty."  It  is  exactly  the  same  here ; 
this  is  a  deed  to  create  a  security  and  containing 
an  acknowledgment  of  the  debt  by  the  debtor, 
and  all  the  judges  in  that  case  concurred  that 
nothing  was  to  be  inferred  from  the  deed  to 
alter  the  character  of  the  debt,  and  that  there  was 
no  necessity  for  implying  a  covenant  to  pay."  So 
in  Itaaeton  v.  Hancood  (18  L.  T.  Eej).  N.  S.  622 ; 
L.  Bep.  1  Ch.  225),  where  a  defaulting  trustee, 
under  a  will,  executed  a  deed  under  seal,  whereby, 
after  reciting  that  he  held  in  his  hands  trust 
moneys  to  a  certain  amount,  which  he  proposed  to 
secure  by  a  mortgage  on  his  own  estate,  he  con- 
veyed certain  property  to  the  ceftuig  que  tiiigt  by 
way  of  mortgage;  the  deed  contained  a  proviso 
for  redemption  and  a  power  of  sale,  but  no  covenant 
to  pav  the  mortgage  debt  or  interest ;  the  mort- 
gaged estate  proved  insuflBcient  to  cover  the  debt, 
and  it  was  held  by  Cairns,  L.  J.  that  the  deed  did 
not  convert  the  debt  into  a  specialty  debt.  Again, 
in  Wyiich  v.  Grant  (2  Dr.  312),  it  was  held  that  a 
debt  created  by  a  breach  of  trust  under  a  deed  con- 
taining no  express  agreement  or  declaration  on  the 
part  of  the  trustees  that  they  would  execute  the  trusts, 
was  not  a  specialty  debt.  Therefore  we  contend 
that  the  debt  in  the  present  case  is  not  a  specialty 
debt,  and  if  this  is  not  sd,  it  is  barred  by  the  Statute 
of  Limitations.  The  sale  of  the  copyholds  took 
place  in  1854,  the  covenant  for  further  assurance 
18  "  upon  the  request  of  the  trustees,"  but  the 
trustees  did  not  request  William  Henry  Dickson 
to  transfer  the  money  to  them,  and  we  contend 
therefore  that  the  debt  is  now  barred,  and  that 
their  application  must  be  refused  with  costs. 

Sir  Micluird  BaggaBay,  Q.C.  in  reply. — ^There  is 
here  what  is  ctqoivalcnt  to  a  covenant  to  pay — 
namely,  -an  assignment  of  property  not  in  posses- 
sion, and  a  covenant  to  do  whatever  else  is  neces- 
sary for  better  assuring  it.  It  is  true  that  the 
covenant  is  to  do  so  "  upon  the  request  of  the  trus- 
tees," but  there  is  no  limit  of  time  within  whid) 
the  request  must  be  made ;  and  we  contend  that 
we  can  claim  against  the  covenantor's  estate,  just 
as  we  could  have  enforced  the  covenant  against 
William  Henry  Dickson  himself  personally.  We 
contend  that  the  Statute  of  Limitations  does  not 
apply  here,  as  the  covenantor  is  at  least  a  construc- 
tive trustee. 

July  11. — Lord  Eomiiay.— The  question  on  this 
adjourned  summons  is  whether  a  sum  of  money 
alleged  to  be  due  from  William  Henry  Dickson, 
deceased,  whose  estate  is  in  the  course  of  adminis- 
tration in  this  court,  if  a  debt  at  all,  is  to  be  proved 
as  a  specialty  debt  or  as  a  simple  contract  debt. 
These  are  the  facts  [his  Lordship  stated  the  settle- 
ment on  the  marriage  of  Mrs.  Dickson,  the  appoint- 
ment of  the  trust  fVinds  of  that  settlement  between 
her  son  and  daughter  equally,  and  the  settlement 


made  on  the  marriage  of  William  Henry  Dickson, 
and  then  continued]  :  Three  things  are  clear,  which 
ought  here  to  be  noticed.  First,  that  the  original 
settlement  of  1806  included  after-acquired  pro- 
perty ;  secondly,  that  the  mother's  appointment  in 
favDur  of  William  Henry  Dickson  and  bis  sister 
included  the  after-acquired  copyholds  to  which  she 
had  been  admitted,  but  which  were  not  specified 
by  name  in  that  deed  poll ;  and,  thirdly,  (hat 
these  copyholds  were  also  included  in  the  settle- 
ment of  even  date  made  on  the  marriage  of 
William  Henry  Dickson  and  Sophia  Wathen. 
What  subsequently  took  place  was  this  [his 
Lordship  stated  the  death  of  Henry  Dickson 
the  father,  the  deed  of  the  11th  Dec.  1849.  the 
death  of  the  mother,  the  admission  of  William 
Heniy'  Dickson  to  the  copyholds,  the  sale  of  them, 
and  his  death,  and  continued :]  Thereupon  this 
suit  was  instituted  for  the  administration  of  his 
estate,  when  the  trustees  of  the  marriage  settle- 
ment of  the  24th  April  1836  first  became  ac- 
quainted with  the  fact  of  the  deed  of  Dec.  1849, 
and  of  the  admission  to  and  sale  of  the  copyholds 
by  William  Henry  Dickson.  The  three  surviving 
trustees  of  that  settlement  seek  now  to  prove 
against  the  estate  of  William  Henry  Dickson  as 
specialty  creditors.  This  is  opposed  by  the  simple 
contract  creditors,  and  the  only  question  is  whether 
this  covenant  for  further  assurance,  which  I  have 
read,  created  a  specialty  debt.  It  is  argued  that 
as  a  deed  reciting  debts  does  not  create  a  specialty 
debt  unless  it  contains  a  covenant  to  pay  tnem,  so 
the  recitals  here  can  create  no  debt ;  wnich  I  assent 
to,  but  this  is  not  that  case.  Then  it  is  contended 
that  the  covenant  for  further  assurance  is  merely 
a  covenant  to  do  so  when  called  upon,  and  that 
William  Henry  Dickson  waa  never  called  upon  to 
do  so,  and  no  doubt  this  is  true ;  but  I  thinlc  that 
this  circinnstance  cannot  avail  him,  or  rather  his 
estate  in  this  case,  inasmuch  as  it  was  the  duty  of 
William  Henry  Dickson,  without  being  applied  to, 
to  transfer  this  sum  of  money  to  the  trustees  of 
his  marriage  settlement ;  and  if  I  were  to  bold  that 
an  application  is  necessary  to  create  the  obliga- 
tion, I  should  be  giving  an  advantage  to  a  man, 
and  allowing  him  to  avoid  paying  a  debt  by 
fraudulently  concealing  an  act  of  misconduct  on 
his  part.  I  think  also  that  the  cases  tend  gene- 
rally to  this  result,  either  that  the  covenant  is 
nothing,  or  that  it  created  a  specialty  debt.  Ko  one 
can  doubt  that  if  William  Henry  Dickson  had  been 
called  upon  to  assign  the  2000/.  and  refused,  he 
would  have  been  liable  to  an  action  on  the  cove- 
nant. Either  the  trustees  knew  of  it,  or  they  did 
not ;  if  they  did,  their  breach  of  duty  cannot  affect 
him ;  if  they  did  not,  his  non-performance  of  his 
duty  of  handing  over  the  money  was,  in  my 
opinion,  a  breach  of  the  covenant  he  had  entered 
into  to  assure  to  the  trustees  of  his  settlement  the 
money  he  had  so  acquired.  The  trustees  must, 
therefore,  have  leave  to  prove  for  the  amount  as  a 
specialty  debt  against  his  estate. 

SoUcitors    for    the    applicants,    HolUngtworth, 
Tjicrmati,  and  Green. 

Solicitor  for  the  respondents,  DoKning. 
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▼.C.  BAOOVS  COUBT. 

Baportod  by  the  Hon.  Bobxbt  Butucb  and  T.  H.  Cabsob. 
Htn  Burristan-at-lAw. 

Saturday,  Juhj  15. 

CajLinsLD  V.  Bbbcbtoldt. 

Lfgaa/  duty — Ettaiepur  autre  vie — 36  Oeo.  3,  e.  52, 

«.  20 — Foreign  domicile. 
S.bjfhit  toiU  appointed  a  rentchargeto  8.  for  life, 
and  after  her  death  to  be  continued  to  her  three 
daugUers.  The  three  dawjMers  all  married 
foreignert  and  obtained  foreign  domicile*,  atid  one 
Z.  died.  The  court  had  by  a  decree  declared  that 
Ike  daughters  were  entitled  to  the  annuity  in 
fpud  tharea  and  that  the  sliare  of  Z.  ve$ted  in 
her  executors.  TIte  question  was,  whether  th« 
Aare  of  Z.  was  subject  to  tite  payment  of  legacy 
My. 
EM,  thai  the  domicile  being  foreign  (lie  duty  was 

Mt  payable. 
Fsiscis  Charles,  late  Marquis  of  Hertford,  died 
on  the  1st  March  1842,  having  by  a  codicil  to  his 
will,  dated  the  3rd  Oct.  1829,  made  the  following 
devise  :  "  I  do  hereby  by  -virtue  of  the  power  given 
to  me  by  the  settlement  dated  on  or  about  the  2nd 
Oct.  1802,  executed  by  my  father  and  myself  to 
charge  my  settled  estate  in  the  county  of  Suffolk 
and  the  parishes  of  Lambeg  and  Glenary  in  the 
coan^  of  Antrim,  in  Ireland,  with  an  annual 
raib^arge  or  charges,  not  exceeding  in  the 
whole  die  yearly  sum  of  700?.,  and  all  other 
powers  enabling  me  in  this  behalf,  limit  to 
the  use  of  Louisa  Dillon  Strachan,  widow  of  Sir 
Sidiard  Strachan  baronet  and  admiral,  during 
her  life,  this  annual  sum  or  yearly  rentcharge  of 
7001.  of  lawful  money  of  Great  Britain,  and  to  be 
issuing  and  payable  out  of  and  chargeable  upon  all 
the  h^editaments  which,  by  the  said  indenture  of 
release  and  settlement,  I  am  authorised  to  charge 
as  aforesaid,  clear  of  all  taxes  and  outgoings  what- 
eoerer,  to  commence  from  my  death,  and  to  be 
paid  by  equal  quarterly  payments  in  every  year. 
And  I  hereby  limit  and  appoint  to  the  said  widow, 
Looiaa  Dillon  Strachan,  all  such  powers  to  recover 
the  said  yearly  rentcharge  by  distraining  upon 
the  hereditaments  hereby  charged  therewith,  and 
tetting  sach  distress  as  landlords  have  by  law  for 
recovery  of  rent  service  in  arrear.  And  after  the 
death  of  the  said  Louisa  Dillon  Strachan,  widow. 
1  desire  and  direct  that  the  said  rentcharge  of 
TOOL,  by  virtue  of  settlement  aforesaid,  be  con- 
tiuaed  (*and  equally  divided  during  their  lives,  and 
the  life  of  the  longest  liver)  to  Matilda  Strachan, 
Charlotte  Strachan,  and  Louisa  Strachan,  the 
three  daughters  of  the  said  Admiral  Sir  Richard 
Stnichui,  Baronet,  to  whom  I  am  a  guardian,  in 
manner  that  when  all  three  shall  have  died  the 
hereditaments  shall  be  discharged  for  ever  of  the 
same,  but  to  continue  payable  with  the  powers  and 
distresses  mentioned  above  to  these  said  children, 
«ny  wards,  after  their  m  .thers  death,  during  their 
hves  and  the  life  of  the  survivor  of  them." 

Lady  Stnichnn,  who  afterwards  became  the 
Marquise  de  Salzo,  died  in  Jan.  1867.  Of  the 
three  daughters,  Matilda  married  Count  Berchtoldt, 
Charlotte  married  the  Count  de  Zichy  Ferraris, 
and  died  on  the  lOth  Nov.  1851,  and  Louisa 
"WTned  Prince  Vioenzo  de  St.  Antoni  Buffo,  and 
•H  three  obtained  a  foreign  domicile..  By  her  will 
dated  tiie  8th  Jftn.  1850,  the  Countess  de  Zichy 
Fnrana  i^ipointed  all  her  real  and  personal  pro- 


perty in  England  to  Charles  Chatfield  and  Richard' 
£dwin  Chatfield,  upon  certain  trusts  for  the  benefit 
of  her  sisters  and  their  children.  In  Dec.  1852  the 
suit  of  Chalfield  v.  Berchtoldt  was  instituted  for  the 
administration  of  the  real  and  personal  estate  of 
the  Countess  de  Zichy  Ferraris;  and  on  the  15th 
June  1870  an  order  was  made  on  a  petition  in  this 
suit  to  the  effect,  that  on  the  death  of  their  mother 
the  three  daughters  Vjecame  entitled  to  the  yearly 
rentcharge  of  700/.,  in  equal  shares,  as  tenants  in 
common,  and  that  the  share  to  which  the  Countess 
de  Zichy  Ferraris  became  so  entitled  was  vested  in 
her  legal  personal  representatives  upon  the  trusts 
of  her  English  will.  Under  the  circumstances 
above  stated,  the  Vice-Chancellor  was  called  upon 
to  decide  whether  legacy  duty  was  payable  under 
the  will  of  the  Countess  de  Zichy  Ferraris  in 
respect  of  the  one-third  share  of  the  annuity  of 
700{.,  which  had  devolved  as  aforesaid  on  the  legal 
representatives. 

Amphlctf,  Q.  C.  and  (ht^eti,  for  the  legal  personal 
representatives  of  the  Countess  do  Zichy  Ferraris, 
submitted  the  question  to  the  judgment  of  the 
court. 

IT.  W.  Karslake  appeared  for  the  Commissioners 
of  Inland  |tevenue.  He  referred  to  36  Geo.  3, 
c.  52,  s.  20,  to  show  that  "  estates  pur  autre  vie, 
applicable  by  law  in  the  same  manner  as  personal 
estate,  shall  be  charged  with  the  duties  hereby 
imposed  as  personal  estate,"  and  also  referred  to 
45  Geo.  3,  o.  28,  s.  4,  and  to  the  3rd  and  6th 
sections  of  the  Wills  Act ;  and  he  then  contended 
that  an  estate  pur  autre  vie  issuing  out  of  lands  in 
England  is  real  property,  and,  though  subject  to 
legacy  duty  under  the  statutes  above  referred  to, 
does  not  follow  the  rule  mobilia  sequuntur  personam 
in  other  respects,  and  that  therefore  a  legacy 
charged  on  real  estate  would  not  fall  within 
this  rule.  He  then  quoted  Story's  Conflict  of 
Laws,  ss.  447  and  366,  to  show  that  rents  are  real 
and  not  personal  property,  and  that  they  come 
under  the  class  of  immovable  property.  He 
maintained  that  the  immobility  of  a  chattel  real 
or  a  rentcharge  was  proved  by  the  fact  that  it 
could  not  be  given  to  charity  under  the  Mortmain 
Act.  He  further  contended  that  a  rentcharge  was 
an  incorporeal  hereditament,  and  drew  the  dis- 
tinction between  that  and  an  annuitv,  referring  to 
Coke  on  Littleton  (144a,  144b,  and  l45a,  and  also 
to  201b,  and  201b),  to  show  that  a  rentcharge  must 
be  demanded  on  the  land,  and  not  from  any  person 
as  an  annuity.     He  also  cited 

Thompaon  v.  Advocate-Oeneral,  1  C.  A  F.  1 ; 
Advorate-Oeneral  v.  Grant,  as  reported  in  last  case ; 
Attorney  Oeneral  y.  WalUice,  L.  Eep.  1  Ch.  1. 
He  submitted  that  although  the  domicile  of  the 
testatrix  was  foreign,  yet  that,  as  the  rentcharge 
issued  out  of  land,  legacy  duty  was  payable. 

Tripj)  for  Countess  Berchtoldt  and  her  family. 

Fry,  Q.  C.  {Jatnes  T.  Anderson  with  him)  for 
the  Princess  Antonio  Buffo  and  her  daughter, 
argued — first,  that  the  object  of  the  Legacy  Duty 
Act  was  to  charge  personal  estate,  and  that  it  was 
the  express  intention  of  36  Geo.  3,  c.  52,  s.  20,  to 
make  estates  pur  atUre  vie  personal  property  for  all 
purposes,  and  that  the  contention  of  the  Crown 
was  that  estates  pur  autre  vie  are  real  estate 
for  the  purpose  of^  ascertaining  whether  they  are 
subject  to  duty,  but  personal  estate  for  the  pur- 
poses of  being  charged  with  the  duty,  which  was  a 
forced  construction  to  put  upon  a  statute  imposing 
a  charge  ;  secondly,  he  maintained  that  this  is  not 
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■•an  estate  pur  aiiire  rie,  and  that  besides  an  estate 
lor  A.  during  his  own  life,  and  an  estate  for  A. 
xiurin^  the  liie  of  another  jierson,  there  could  also 
he  a  third  class  of  eetate,  namely,  for  A.  during 
the  lives  of  A..  B.,  and  C.  And  this,  he  argued, 
was  only  one  estate  for  the  three  lives,  and  not  one 
■estate  for  his  own  life  and  also  an  estate />iir  autre 
cic,  inasmuch  as,  if  so,  the  estate  pnr  anire  vie 
would  merge  in  the  suj>erior  estate  for  his  own 
life,  and  that  this  form  of  limitation  constituted  a 
particular  species  of  estate,  not  an  estate  pur  autre 
^•ii:     In  support  of  this  he  cited 

Coke  on  Littleton,  41b  : 

Uttii  Da.le'$  cate,  Cro.  Eliz.  182  j 

lioss'scasc,  SCokii's  Eep.  13a; 

Preston  on  Mcrgor,  vol.  3,  pp.  08,  404  j 

and  then  he  maintained  that,  not  being  an  estate 
p)i.r  autre  rie.  it  was  not  chargeable  under  the  20th 
section  of  the  Legacy  Duty  Act.  And  he  submitted 
this  dilemma  to  the  Crown,  that  if  the  proiierty  is 
jjcraonal  it  follows  the  domicile,  and  no  duty 
attaches,  and,  if  real,  not  being  an  estate  jmr  autre 
vie.  there  is  no  statute  charging  it  with  legacy  duty. 
Vniii/litin  ][tii-li-iiii>,  fur  the  executors  of  the 
^arq'iiso  do  Salzn,  contended  that  the  property 
■being  jiersonal  must  go  to  Hungary  uncharged 
with  legacy  duty,  and  again  referred  to  Wallace 
■V.  Attorifij-Otiieral.  to  show  that  a  person  becom- 
ing entitled  within  the  meauing  of  the  Act  "  must 
be  a  person  who  becomes  entitled  by  virtue  of  the 
laws  of  this  country." 

W.  W.  Karslake,  in  reply. 

Tlie  VicE-Cii.ocELLOK  Riiid  :  Whatever  may  be 
said  nobody  can  deny  that  the  Inland  Revenue 
has  been  faithfully  served  by  Mr.  Karslake,  be- 
cause I  am  sure  nothing  could  have  been  omitted 
by  him  upon  this  petition.  In  my  opinion  legacy 
duty  is  not  payable.  It  is  said  this  is  an  estate 
par  outre  vie.  Fur  autre  vie  is  a  mere  technical 
ijxpression.  It  is  not  to  Ikj  translated  "  for  the  life 
of  another,''  but  it  is  a  thing  known  to  the  law.  I 
think,  according  to  the  authorities  referred  to,  this 
particular  interest  is  not  an  estate  pur  autre  vie  in 
its  technical  meoniug  and  signification,  it  is  an  estate 
which  is  to  endure  no  doubt  as  long  as  three  lives 
.shall  live  ;  but  it  is  not  an  estate  mentioned  in  the 
Act  as  an  estate  pur  autre  rie.  But  if  it  were,  I 
think  the  statute  has  concluded  the  question, 
because  the  36  Geo.  S  has  in  the  most  express 
terms  declared  that  it  shall  bo  charged  with  the 
duties  hereby  imposed  as  personal  estate — it  shall 
be  administered  as  personal  estate.  The  Cth  clause 
of  the  Wills  Act  is  in  pari  materia,  and  declares 
exactly  the  same  thing.  Personal  estate  it  is  for 
all  purposes  of  ap))lication,  to  be  considered  appli- 
cable to  debts,  if  there  were  any,  and  to  be  appli- 
cable in  all  other  ways  in  which  personal  estate  is 
applicable.  Then,  I  have  not  heard  Mr.  Hawkins's 
argument  answered.  The  right  of  the  legatees  to 
receive  is  their  birthright ;  they  have  it  because 
they  are  Hungarian  subjects.  They  claim  in  the 
character  which  they  would  have  had  if  the  testa- 
trix's whole  property  had  been  in  Hungary,  and 
-she  living  and  dying  in  Hungary;  and  she  being 
ilomicileu  in  another  countiy,  her  personal  estate 
is  distributed  amongst  the  persons  whom  the  law 
has  ascertained  to  be  entitled  to  it,  and  is  not  sub- 
ject to  the  fiscal  regulations  of  this  country  in  the 
.shape  of  legacy  duty.  That,  I  apprehend,  disposes 
■of  tne  question  raised  here,  and  I  hold  that  legacy 
•duty  is  not  payable  in  this  case. 


Solicitors  for  the  trustees  and  the  Buffo  family, 
Daviea  and  WilVuuiii:. 

Solicitors  for  the  Berchtoldt  family,  C<i/j<'Oii, 
Dalton,  and  Iluirhinn. 

Solicitors  for  Lady  Strachan's  executors,  Farrcr, 
Otvry,  and  Co. 

Solicitors  for  the  Crown,  Tlie  SolicHorg  to  (A< 
Inland  lievcnite. 


Common  lab]  Courts. 

COTTBT  OF  QUXEirS  BEHCS. 

Beportad  by  T.  W.  SAimocna  nnd  J.  Sbobtt,  Ewirs., 
BonuterMit-liiw. 


W'.diteinhiy,  May  3. 
Beck  (app.)  v.  Strisger  (resp.). 

25  .V  26  Viet.  c.  66  ;  31  S'  32  Virf.  e.  56  (TJtc  K.'.-o- 
leuM  Acts  lH>i2--68)  —  "  Petroleum"  —  Mmk  of 
tentinij — Sl<yrage. 

25  .y  26  Vict.  c.  66  (tlie  Tetroleum  Act  1862),  «.  1, 
enacts  that  '"  petroleum,' for  the  purjyoses  of  ihig 
Act,  shall  inchnle  any  product  thereof  that  'jivfs 
off  an  injbjmmahh  vapour  at  a  ieiiqieratttrr  nfhss 
than  lOOileg.  of  Fahrenheit's  iheritxjmrter."  31  4' 
32  Viet.  c.  56  {the  Petroleum  Act  1868),  s.  6, 
c^npoicers  inspectors  to  test  )>etroleum  hejil  for  mh 
contrary  to  the  precisions  of  the  Acts,  and  p)-ovid':» 
"  that  if  the  person  in  ichose  possession  such  y..  ^•■)- 
leum  shall  he  found  shall  clniin  to  have  a  further 
test  inad4;,  a  public  analyst  shall  be  called  id  (';.'.o 
shall  test  it." 

The  schedule  prescribes  the  mode  oftestiny,  dir<,-fi,ig 
that  outer  and  inner  vensels  shall  he  us'  d,  the  latl-r 
being  2in,  dvcp;  that  the  inner  vessel  shall  be  Jilhd 
with  tlie,  petroleum,  and  tlie  outer  p:ith  cold  xea'er. 
A  small  flame  shall  be  applied  to  the  bottom  nfilte 
outer  vessel,  and  a  thcrmtimeter  with  abulb,  l.lin. 
in  diameter,  inserted  into  the  oil,  so  tliat  the  bidh 
shall  be  iinmcu-scd  about  1j/'h.  beneath  thu  surftuc; 
and  when  heat  has  been  applied  to  the  loater  until 
the  tltermometer  has  risen  to  about  OOdeg.  FahrciP- 
heit,  a  very  small  flame  shall  be  quickly  passed 
across  ilic  surface  of  the  oil  until  a  flash  is  pro- 
duced. 

An  inspector  in  mal-ing  this  test,  aUeneed  the  bxdb  of 
the  thermometer  to  rest  ore  the  bottom  of  the  inner 
vessel,  and  passed  a  "very  small  flame"  across 
the  oil,  but  a  stiU  smaller  one  might  have  Ijet.it 
employed.  The  petrolevin  gave  off  an  infiam  fiahle 
vapour  at  a  temperaitire  of  less  than  100(i<,'<jr. 
Falir.,  and  the  oiener  was  summoned  for  Jecejiing 
such  petroleum  within  fifty  yards  of  a  dwcl{i,ig- 
house  or  building  where  the  goods  rccre  stored. 

He  objected  to  the  mwle  of  testing ;  but  the  justices 
thought  that  the  test  was  properly  appli<'d,  and 
they  ruled  that  tlie  only  way  In  which  Ite  could 
displace  the  lest  was  by  calling  in  a  "  puhlie 
analyst."  He  declined  to  do  so,  and  iciis  coit- 
victed. 

On  a  case  staled,  the  Couii- 

Held,  that  it  did  not  appear  that  'here  had  been  snch 
a  subslanliid  departurn  from  the  mode  of  leeling 
prescribed  by  the  statute  as  to  lead  to  tlie  conclusioit 
that  the  decision  of  the  justices  was  wrong. 

Case  stated  by  justices  of  Kent  under  20  &  21 

Vict.  c.  43. 
The  respondent  laid  an  information  against  the 

appellant  under  sect.  6  of  the  Petroleum  Aot  1868, 

charging  that  the  respondent,  being  inspector  of 
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irelsht*  and  messurcs  for  the  district,  on  tho  8th 
>'cv.  1870,  at  the  parish  of  Twnbridge,  did  Miter  a 
certain  hailding  within  his  jurisdiction,  wherein 
pt-troleum  was  then  kept,  offered  or  exposed  for 
Ki!?;  and  that  he  did  inspect  and  test  all  the 
pc:ro!eum  there :  aad  that  the  building  was  occn- 
pit-a  ur  used  by  the  appellant;  and  that  u()on  snch 
iii-|>»<-tioi)  and  test  it  appeared  that  certain  of  tho 
pftrolonm  gjire  oft  an  inflammable  vaix)nr  at  a 
tc-!:!peratnre  of  less  than  lOOdeg.  of  Fahrenheit 
tlicrisometer,  the  said  building  being  within  fifty 
Turd.s  of  a  dwelling-honse  or  building  in  which 
p-.nii  were  stored,  the  appellant  not  not  having  a 
litvixe  by  the  local  authority,  contrary  to  the  sta- 
taie.  The  appellnut  was  convicted  of  the  said 
oJonce.  and  adjudged  to  pay  a  penalty  of  10«.  (a) 

U  25  A  26  Vint.  c.  6C  (The  Petrolenm  Act  18«2),  s.  1,  do- 
diTH  that  "  '  Potrolenm  '  for  tho  purposes  of  this  Act, 
ibU  iaclade  any  prodnct  thereof  that  giveH  off  an  in- 
faaoablo  vaponr  at  a  temperatoie  of  less  than  100d«g. 
a(  F*hi«iiheit'A  thermometer." 

Se«^t  4  proTiUu*  for  tho  grantlog  of  licences  to  keep 
petrokaro. 

81  4  32  Viet.  c.  5C  (the  Potrolenm  Act  1868)  enacts 
bat  .  ..."  no  petroleum  shall  bo  kept  otherwise  than 
for  private  nso  within  SOyda.  of  a  dwellingr-honse  or 
e(  a  bnildinir  in  which  goods  are  stored,  exoopt  in  par- 
sotcce  of  a  lioenoe  given  io  aooordanoe  with  the  Petio> 
leaa  Act  18U2." 

Sect  6  enacts  that  it  shall  be  lawful  for  any  inspectors 
of  weights  and  moa-iares  ....  to  inspect  and  test  all 
petrolenm  kept,  offered,  or  exposed  for  sale ;  and,  if  npnn 
sncli  isspecbon  and  tost,  aojdewriptioB  of  oetroleum  shall 
b«  foand,  kept,  offered,  or  exposed  for  sale  as  aforesaid, 
eootmrjr  to  the  proTisions  of  this  Act,  or  of  the  Petro- 
Uam  Act  1862,  tho  same  shall  bo  liable  to  be  seized,  and 
Epos  conviction  forfeited,  and  snch  person  so  examining 
the  tame  shall  retain  a  sample  thereof,  and  the  person 
or  persons  so  offending  shall  be  liable  for  any  such 
offenoe  tn  any  penalty  not  exceeding  Si.,  provided  always 
tiiat  if  the  person  ....  in  whoso  possession  snch  petro- 
lenm shall  bo  found  as  aforesaid,  shall  claim  to  have  a 
(crther  test  made  ou  the<r  behalf,  the  magistrate  before 
whom  complaint  of  the  said  offence  may  bo  laid,  shall 
cal!  before  faim  the  vnblio  analyist  provided  by  the  2nd 
section  of  23  &  24  Viot.  o.  84,  or  if  no  snch  analyst  has 
Iweo  provided  some  other  person  having  oompetent 
chnoical  knowledge,  who  shall  test  a  portion  of  the 
•ample  so  retained  as  aforesaid,  in  the  manner  herein- 
after provided,  and  shall  give  evidence  of  the  result  of 
saeh  teat." 

Sect.  8  emaets  "  The  temporators  at  which  petrolenm 
(ivM  off  on  inflammable  vapour  shall,  for  the  purposes 
cf  tiie  Petroleum  AutK,  be  tested  in  tho  manner  set  forth 
in  the  sohednle  hereto." 

Schcdole.  Directions  for  applying  tho  flashing  test  to 
•amples  ol  petroleum  oiL 

The  vessel  which  is  to  hold  the  oil  shall  bo  of  thin 
■heet  iron ;  it  shall  be  2in.deop  and  2tu.  wide  at  the  opening, 
tapering  slightly  towards  the  bottom  ;  it  shall  have  a  fiat 
tiffl  with  a  raised  edge  ^in.  high  round  the  top ;  it  shall 
be  supported  by  this  rim  in  a  tin  vessel  4iin.  deep  and 
tiin.  in  diameter ;  it  shall  also  have  a  thin  wire  stretched 
•cross  the  opening,  which  wire  shall  be  so  fixed  to  the 
•df*  of  the  vessel  that  it  shall  bo  a  ^in.  above  the  surface 
of  the  flat  rim.  The  thermometer  to  be  used  shall  liave 
arooad  bulb  abontjin.  in  diameter,  and  ii!  to  be  graduated 
open  the  scale  of  Fahrenheit,  every  lOdeg.  occupying  not 
isM  than  Jin.  upon  the  scale. 

The  inner^e-eel  shall  be  filled  with  the  petrolenm  to 
W  teUed,  bat  coro  must  be  taken  that  the  liquid  does  not 
<or«r  the  flat  rim.  The  outer  vessel  shall  be  filled  with 
cold  or  nearly  cold  vrater :  a  small  flame  shall  be  applied 
to  the  bottom  of  tho  outer  vessel,  and  the  thermometer 
■hall  be  inserted  into  tho  oil  so  that  the  bulb  shall  be 
■■■ersed  about  IJin.  beneath  the  surface. 

A  screen  of  paatoboord  or  wood  shall  be  placed  round 
tl>e  appsratau,  and  shall  be  of  such  dimensions  as  to 
■onottiid  it  about  two-thirds,  and  to  reach  several  inches 
■hove  the  level  of  the  vessels.  When  heat  has  been 
*i>p2tsd  to  the  water  nntU  the  thermometer  has  risen  to 


L'pon  the  hearing  of  the  above  information,  nt  n 
petty  sessions  at  Tunbridge  Wells,  it  was  proved. . 
on  the  part  of  the  respondent,  that  on  the  8th  Xov. . 
1870  he  had  visited  the  appellant's  shop,  and  had 
there  found  a  certain  oil,  which  he  had  tested  for  - 
the  purpose  of  ascertaining  whether  it  was  ]ietro- 
leum  within  the  meaning  of  the  Act,  that  is  to  - 
say,  whether  it  gave  off  an  inflammable  vapour  at 
a  temperature  of  less  than  lOOdeg.  of  Fahrenheit's 
thermometer,  and  found  that,  according  to  the 
test  used  by  him,  the  oil  did  give  off  an  in- 
flammable vapour  at  a  temperature  of  less  than 
l<X>deg.  Upon  cross-examination  by  the  attorney 
for  the  appellant,  the  respondent  produced  the 
apparatus  by  means  of  which  he  had  made  the  • 
test,  and  it  appeared  that  such  apparatus  was  not 
provided  with  any  means  by  which  tho  ther- 
mometer could  be  suspended  in  tho  oil,  so  that  the 
respondent,  in  making  the  test,  was  obliged  to,  and 
did  in  fact,  rest  the  bulb  of  the  thermometer  upon 
the  bottom  of  the  inner  vessel  containing  the  petro- 
leum, whereby  the  bulb  of  tho  thermometer  was 
insertc<l  in  the  petroleum  to  the  full  depth  of  tho 
inner  vessel,  which  was  Sin.  deep,  as  required  by  the 
schedule  of  tho  Act.  Whereupon  the  attomev  for 
tho  appellant  objected  that  the  test  had  not  been 
made  in  »  legal  manner — that  is  to  say  in  the 
manner  required  by  the  schedule ;  and  in  support 
of  snch  objection  he  called  as  a  witness  B.  Red- 
wood, Esq.,  a  Fellow  of  the  Chemical  Society,  and 
a  person  experienced  in  the  testing  of  petroleum, 
as  an  expert,  who  deposed  that  the  apparatus  of 
the  respondent  was  not  in  a  complete  state,  for 
want  of  a  standard  with  fastening  screws,  which 
ought  to  bo  attached  thereto  for  the  purpose  of 
holding  the  thermometer  inserted  in  the  petroleutik 
at  the  depth  required  by  the  Act,  viz.,  about  1  Jin. : 
and  he  pointed  out  to  the  justices  a  screw  hole- 
attached  to  tho  brim  of  the  apparatus,  which,  ho 
explained,  was  intended  for  the  purpose  of  attach-  • 
ing  a  standard  for  suspending  the  thermo- 
meter. The  same  witness  also  deposed  that 
the  insertion  of  tho  bulb  of  tho  thermometer 
to  the  vciy  bottom  of  the  oil  ves.«cl  might,  in  his 
judgment,  fail  to  give  an  accurate  result ,  for  that, 
when  oil  is  heated  quickly,  the  heated  particles 
rise  to  the  surface,  and  until  the  whole  of  the  oil 
contained  in  tho  inner  vessel  is  heated  equally 
throughout,  the  lovrer  part  thereof  is  of  a  lower 
temperatnre  than  the  stirfiujo  which  gives  off  an 
inflammable  vapour,  and  that  a  thermometer  in- 
serted in  snch  lower  part  would  indicate  such 
lower  terapcraturc'instoad  of  tho  higher  tempera- 
ture of  the  sorfivco  at  the  time  the  flashing  point 
was  reached ;  but  he  admitted  on  cross-examina- 
tion that  he  was  unable  to  state  whether  the- 
placing  of  the  bulb  at  the  bottom  of  the  oil  vessel 
would  cause  any  different  result  in  the  test,  as  he 
had  never  tried  the  experiment.  U]X)n  this  point 
the  justices  decided  that  the  requirements  of  tho 
Act  had  been  complied  with,  because,  although 


about  90deg.  Fahrenheit,  a  very  small  flame  shall  bo 
quickly  passed  across  the  anrfaoe  of  the  oil  ou  a  level 
with  the  wire.  If  no  pale  blue  flicker  or  flash  is  produced, 
the  application  of  tho  flame  is  to  be  repeated  for  every 
rise  of  2deg.  or  3deg.  on  the  thermometer.  When  the- 
flashing  point  has  been  noted  the  test  shall  bo  repeated 
with  a  fresh  sample  of  the  oil,  using  cold  or  nearly  cold, 
water  as  before,  withdrawing  tiie  souroe  of  heat  from  tho 
outer  vessel  when  the  temperature  approaches  that  noted 
in  the  first  experiment,  and  applying  the  flame  test  at  ever)? 
rise  of  2deg.  m  tho  thermometer. 
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the  schedule  pi-escribes  that  the  thermometer  shall 
be  inserted  in  the  oil,  so  that  the  bulb  shall  be 
immersed  about  one  and  a  half  inches  beneath  the 
surface,  yet  that  exact  depth  is  not  required ;  and 
because  the  time  stated  to  have  been  occupied  by 
the  respondent  in  heating  the  oil  appeared  to  the 
justices  to  be  sufficient  to  insure  the  equal  heating 
of  the  oil  thi'oughout. 

It  further  appeared,  upon  the  evidence  of  the 
respondent,  that  for  the  purpose  of  passing  a  very 
small  flame  quickly  across  the  surface  of  the  oil,  in 
order  to  ascertain  the  flashing  point  as  required  by 
the  schedule,  he  had  used  a  small  lamp  containing 
spirits  of  wine,  with  a  cotton  wick  inserted  in  sacu 
spirits  of  wiue,  and  drawn  out  therefrom  through 
a  small  tube,  and  the  portion  of  the  wick  which 
protruded  from  the  mouth  of  the  tube  was  ignited, 
in  order  to  supply  the  very  small  flame  required ; 
and  upon  cross-examination  the  respondent  stated 
that  .such  lamp  had  not  been  furnished  to  him  by 
the  philosophical  instrument  maker  who  had  sup- 
plied the  rest  of  the  apparatus,  bat  that  he  had 
subsequently  procured  the  same  elsewhere.  Where- 
upon the  same  witness  for  the  appellant  depo.sed 
that  in  his  opinion  such  means  of  producing  the 
very  small  flame  required  by  the  Act  was  improper, 
inasmuch  as  the  size  of  the  flame  produced  by  the 
spirit  lamp  would  vary  according  to  thfe  extent  to 
which  the  cotton  wick  might  be  pulled  out  from  the 
tube,  so  that  it  was  almost  impossible  the  flame 
would  ever  be  of  the  same  size  in  any  two  in- 
stances of  testing.  Also  that  the  flame  of  the 
lamp  would  be  apt  to  vary,  as  the  spirit  would  flow 
down  the  tube  more  or  less  freely,  so  that  the  iu- 
clination  at  which  the  lamp  might  happen  to  be 
held  would  make  a  difierence  in  the  result.  Also, 
that  the  spirit  flame  produced  by  the  lamp  was  but 
indistinctly  visible  in  dayUght,  bo  that  the  real  size 
thereof  could  not  be  clearly  discerned;  also  that 
the  heat  of  a  flame  from  spirits  of  wine  was  very 
much,  greater  than  that  of  most  other  flames,  and 
too  great  for  the  purpose  in  question ;  and  that  in 
passing  such  a  fianie  over  the  petroleum,  it  would, 
if  passed  too  slowly,  communicate  its  own  heat  to 
the  surface,  and  thus  raise  the  temperature  of  the 
sur&ce  to  a  higher  degree  than  that  of  the  body  of 
petroleum  heated  only  by  the  hot  water  in  the 
outer  vessel.  On  the  other  hand  the  witness  stated 
that  the  proper  mode,  in  his  opinion,  of  producing 
the  very  small  flame  reauired,  was  by  a  piece  of 
very  flne  waxed  twine,  trie  flame  from  which  was 
necessarily  uniform  in  size  and  brilliancy,  and 
could  not  vary  at  the  pleasure  or  by  the 
mistake  of  the  operator,  and  that  the  heat 
thereof  wa^  very  trifling,  so  that  it  could 
not  impart  an  exceptional  temperature  to  the  sur- 
face of  the  petroleum  under  test.  Also  that  the 
waxed  twine  was  the  means  actually  in  use  by  Dr. 
Letheby  and  other  eminent  analysts;  and  he  sup- 
])08ed  that  the  reason  why  philosophical  instru- 
ment makers  did  not  supply  with  the  apparatus 
any  lamp  or  other  means  of  producing  the  very 
small  flame  in  question,  was  because  it  was  well 
understood  that  such  flame  was  to  be  produced  by 
such  fine  waxed  twine.  The  witness  exhibited  a 
piece  of  such  fine  waxed  twine  ignited  in  compari- 
(ton  with  the  flame  from  the  respondent's  spirit 
lamp.  The  justices  find  as  a  fact  that  both  the 
flames  so  produced  were  very  small  flames, 
although  that  fhim  the  waxed  twine  was  the 
smaller  of  the  two. 

The  attorney  for  the  appellant  then  contended 


that  the  Act  not  having  defined  the  flame  required 
otherwise  than  as  a  very  small  flame,  anil  not 
having  prescribed  the  mode  of  producing  it,  it 
was  competent  to  the  appellant  to  show  by  evi- 
dence what  was  the  proper  size  of  flame,  and  the 
proper  mode  of  producing  it ;  and  called  upon  the 
justices  to  declare,  upon  the  evidence  before  stated, 
that  the  flashing  of  the  petroleum  by  the  respon- 
dent, by  means  of  a  flame  produced  by  a  spirit 
lamp,  was  not  in  accordance  with  the  Act  and  the 
schedule  thereto. 

The  justices,  however,  decided  that  as  the  Act 
did  not  prescribe  the  manner  in  which  this  testing 
flame  shfill  be  produced,  the  respondent  was  ax, 
liberty  to  use  any  means  by  which  a  venr  small 
flame  could  be  produced.  And  as  the  justices 
found  on  the  evidence  that  he  had  in  making  hi< 
test  used  such  a  flame,  they  held  that  on  this 
point  he  had  satisfied  the  requirements  of  the  Act. 

The  attorney  for  the  appellant  then  called  wit- 
nesses for  the  defence,  by  wiiom  it  was  sworn  tJiat 
the  appellant  had  purchased  the  petroleum  fram  a 
wholesale  dealer,  who  had  received  with  the  oil  a 
certificate  that  it  had  been  tested,  and  that  its 
flashing  point  was  104deg.  of  Fahrenheit's  thennao- 
mctcr ;  and  also  that  a  portion  of  the  appellant's 
petroleum  had  since  Deen  carefully  tested  by 
another  competent  person,  who  had  used  fine 
waxed  twine  to  produce  the  very  small  flame  re- 
quired for  flashing  the  oil,  and  that  upon  such 
subsequent  test  the  oil  did  not  give  off  an  inflam- 
mable vapour  at  less  temperature  than  lOOdeg.  of 
Fahrenheit's  thermometer.  And  also  that  otiicr 
parts  of  similar  petroleum,  part  of  the  same  con- 
signment, and  bought  of  the  same  wholc:<alc 
dealer  under  the  same  certified  test,  liad  been 
tested  by  the  respondent  himself  upon  the  pre- 
mises of  two  other  retail  dealers  iu  Tunbridgo 
Wells,  and  had  been  passed  by  him  as  not  giving 
off  an  inflammable  vapour  at  less  temperature 
than  lOOdeg. 

The  justices  having  heard  the  evidence  were  of 
opinion  that  the  respondent's  teat  had  been  made 
legally  in  accordance  with  the  statute ;  and  decided 
that  the  only  way  in  which  the  appellant  could 
displace  sucn  a  test  was  by  claiming  to  have  a 
further  test  made  by  a  public  analyst  or  competent 
chemist,  as  mentioned  in  the  proviso  to  sect,  ti ; 
and  they  inquired  of  the  appellant  if  he  claimed  to 
have  such  further  test,  whereupon  the  attorney 
for  the  appellant  answered  that  he  could  not  do  so 
without  aaraitting  the  legality  of  the  test  made 
by  the  respondent,  which  he  disputed,  and  that  he 
preferred  to  rely  on  the  evidence  already  given 
for  the  defence,  or  proof  of  the  oil  not  being  petro- 
leum within  the  meaning  of  the  statute,  than  to 
refer  that  question  to  an  unknown  person,  by 
whose  decision  the  appellant  would  have  to  be 
bound,  without  having  the  right  to  be  present 
while  such  further  test  was  made,  or  the  oppor- 
tunity of  cross-examining  the  person  who  should 
make  it,  as  to  the  means  and  manner  of  performing 
the  same.  It  was  contended  by  tiu^  appellant, 
first,  that  the  insertion  of  the  thermometer  in  the 
petroleum  to  the  ftall  depth  of  the  inner  vessel  in 
the  manner  stated  in  the  case  was  not  a  compliance 
with  the  mode  of  testing  required  by  the  Act,  but 
was  a  material  variation  therefrom,  snch  as  wa.s 
shown  by  the  evidence  might  affect  the  resnit  of 
such  test,  and  that  not  being  therefore  in  con- 
formity with  the  statute  no  convictions  would  take 
place  founded  on  .such  test.     On  the  other  band. 
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respondent  contended  that  as  the  statnto  pre- 
scnbea  the  depth  of  the  immorsion  of  the  bulb  of 
the  thermometer  to  be  "about  one  and  a  half 
inches!,"  without  defining  the  exact  depth,  the 
insertion  of  the  thermometer  in  the  manner 
sOied  in  the  case  was  not  a  departure  from 
the  requirements  of  the  statute,  and  thei-efore 
ilie  test  BO  made  was  valid  in  law.  Secondly,  the 
appellant  contended  that  the  statute  not  having 
defined  with  precision  the  size  of  the  very 
small  flame  required  for  flashing  petroleum, 
or  the  proper  means  of  pi-odncing  it,  the  justices 
were  bound  to  consider  the  evidence  tendered  on 
Ihe  part  of  the  appellant  on  those  points,  and  that 
(Dch  evidence,  having  shown  that  the  fliame  used 
hj  the  respondent  in  making  his  test  was  not  pro- 
duced in  the  same  way  as  that  said  to  be  ordi- 
nvil^  used  by  eminent  analysts,  nor  such  as  is 
nqmred  and  intended  by  the  statute,  the  justices 
slnald  have  dismissed  the    information  on  the 

rid  that  the  mode  of  testing  required  by  the 
bad  not  been  complied  with.  On  the  other 
bnd,  the  respondent  contended  that  the  Act 
having  left  the  exact  size  of  the  "  very  small 
flame  in  question  and  the  mode  of  producing  it 
ondefined,  the  justices  wore  at  liberty  to  disregard 
the  evidence  offered  by  the  appellant  on  the  point, 
and  to  decide  whether  the  flamo  used  by  the  re- 
flMndcnt  was  in  fact  a  very  small  flame,  and  that 
toerefore  that  the  test  made  by  the  respondent  was  in 
that  respect  valid  in  law  so  as  to  ground  a  conviction. 
Thirdly,  tho  appellant  contended  that  the  two  jus- 
tices should  nave  t^aken  into  consideration  the 
eridence  given  in  the  defence  for  tho  purpose  of 
allowing  that  the  oil  in  question  was  not,  m  fact 
(if  properly  tested),  petroleum  within  tho  meaning 
of  the  Petroleum  Act  1868,  and  that  the  appellant 
«as  not  bound  to  claim,  under  the  proviso  con- 
tained in  the  6th  section,  that  a  further  test  should 
be  made  by  a  public  analyst  or  other  competent 
chemist,  as  the  only  means  of  displacing  the  test 
made  by  the  respondent.  On  the  other  hand,  the 
respondent  contends  that  tho  justices  were  right 
to  refiise  to  take  such  evidence  for  the  defence 
into  consideration,  and  alleges  that  there  is  no 
other  way  of  avoiding  a  conviction  (if  the  test  by 
the  'mspecbor  has  been  legally  made)  than  by  the 
defendant  claiming  such  further  test  to  be  made, 
and  that  the  result  of  such  further  test  when  mode, 
and  that  only,  would  be  conclusive  for  the  purpose 
of  acqaittal  or  conviction.  If  the  court  should  be 
of  opinion  that  upon  the  fiicts  before  stated,  the 
justices  were  right  in  deciding  that  the  test  made 
<>y  the  respondent  was  made  according  to  law,  both 
ajton  the  first  and  second  points,  and  that  they 
were  therefore  bound  to  convict  tho  appellant 
imlesa  he  claimed  to  have  a  further  test  made  pur- 
mant  to  sect.  6,  then  the  conviction  was  to  stand, 
otherwise  the  information  was  to  be  dismissed. 

Gmnthaiii  for  the  appellant  argued  the  objections 
afonaud. 

htierion,  for  the  respondent,  was  not  called 
npon  to  arg^e. 

Cocratms,  C.  J.— The  justices  having  heard  the 
cridence  (and  I  think  they  were  quite  right  to 
bew  the  testimony  offered  on  the  part  of  the 
^■peQant  for  the  purpose  of  satisfying  them  that 
toe  test  nnder  the  Act  of  Parliament  had  not  been 
praperly  applied),  came  to  the  conclusion  that  the 
provisions  of  the  statute  had  been  substantially 
'complied  with ;  and  I  confess  that  I  cannot  see 
''■M  there  had  been  such  a  suosiautial  departure 


from  the  mode  of  testing  prescribed  by  the  enact- 
ment as  to  lead  us  to  the  conclusion  that  the 
magistrates  were  wrong.  That  being  so,  the  only 
kind  of  appeal  given  by  the  Act  in  case  the  parties 
are  dissatisfied  with  the  test,  is  the  one  afibi'ded  by 
the  proviso  in  sect.  6,  directing  if  the  person  shall 
claim  a  further  test  that  an  analytical  chemist  shall 
be  called  in  to  apply  jihe  test  again — at  all  events 
to  use  his  skill  to  ascertain  whether  the  petroleum 
is  of  such  a  character  as  to  come  within  tho  terms 
of  the  statute.  In  this  case  not  only  did  the  appU- 
cant  not  claim  to  have  a  public  analyst  callea  in, 
but  on  being  offered  that  he  declined  it.  I  think 
the  magisti-ates  were  quite  right  in  saying  that 
when  once  they  had  arrived  at  the  conclusion  that 
there  had  been  a  proper  test,  that  was  the  only 
coui-se  for  the  appellant  to  pursue,  and  that  thoy 
were  not  bound  to  adopt  the  view  of  his  witnesses 
that  the  test  had  not  been  properly  applied ;  and 
unless  we  could  see  our  way  very  clearly  to  think 
they  were  wrong,  we  ought  not  to  interfere  with 
their  decision. 

Blackbubx,  J. — I  am  of  the  same  opinion.  The 
first  Petroleum  Act  1862  (25  &  26  Vict.  c.  66,  s.  1). 
provides  that  " '  petroleum,'  for  the  purposes  of 
this  Act,  shall  include  any  product  thereof  that 
gives  off  an  inflammable  vapour  at  a  temperatiuv 
of  less  than  lOOdeg.  of  Fahrenheit's  thermometer." 
Whether  or  no  the  product  gave  off  an  inflammable 
vapour  at  that  temperature  had  to  be  proved 
as  it  best  might  be,  for  there  were  no  provisions  iu 
the  Act  for  testing  it.  That  was  found  incon- 
venient, and  therefore  the  Amendment  Act 
(31  &  32  Vict.  c.  56,  s.  6),  says  that,  "It  shall  Imj 
lawful  for  any  inspector  of  weights  and  measures 
...  at  all  reasonable  times,  to  inspect  and  test  all 
petroleum  kept,  ofiered,  or  exposed  for  sale;  and 
if  upon  such  inspection  and  test  any  description 
of  petroleum  shall  be  found  kept,  or  ofi'ered,  or 
ex{K>sed  for  sale  as  aforesaid,  contrary  to  the  pro- 
visions of  this  Act,  or  of  the  Petroleum  Act  1862, 
the  same  shall  be  liable  to  be  seized,  and,  upon 
conviction,  forfeited."  I  can  only  understand 
from  that,  that  the  authorised  officer  is  to  go  and 
test,  and  if  upon  his  test  petroleum  is  found  con- 
trary to  the  Act  of  Parliament,  prinid  fiu-i'e,  it 
woidd  be  forfeited.  Then  the  same  section  pro- 
vides that,  if,  when  before  the  magistrate,  the 
Cerson  in  whose  possession  such  pietroleum  shall 
e  found  shall  claim  to  have  a  further  test  made, 
"  the  magistrate  shall  call  before  him  the  public 
analyst,  provided  by  the  2nd  section  of  the  Act 
23  &  24  Vict.  c.  84,  or  if  no  such  analyst  has  been 
provided,  some  other  person  having  competent 
chemical  knowledge,  who  shall  test  a  portion  of 
tho  sample  .  .  .  and  shall  give  evidence  of  the 
result  of  such  test";  thereby  providing  very 
well  for  tho  case  of  a  dispute  as  to  the 
former  test.  Then  sect.  8  directs  that  "the 
temperature  at  which  petroleum  gives  off  an 
inflammable  vapour  shall,  for  the  purposes 
of  the  Petroleum  Acts,  be  tested  in  manner  set 
forth  in  the  schedule  hereto."  Then  foUqws  the 
schedule  directing  how  it  shall  be  done.  Next 
comes  the  question  whether  the  proper  officer  to 
test  has  tested  in  the  proper  manner  as  described 
in  the  schedule.  The  justices  have  said  that  he 
has.  He  really  applied  the  test,  and  the  only 
objection  here  is,  that  whereas  the  Act  says  "a 
small  flame"  shall  be  applied,  a  smaller  one  was 
used,  and  whereas  the  Act  says,  "  The  thermometer 
shall  b«  inserted  into  the  oil,  so  that  the  bulb 
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shall  be  immersed  about  IJin.  beneath  the  surface," 
the  person  inserting  the  thermometer  did  so  in 
such  a  manner  that  it  quite  touched  the  Imttom  of 
the  vessel.  I  cannot  think  that  was  deviating 
from  the  prescribed  mode  of  testing  in  such  a  sub- 
Btautial  point  as  to^rarrant  the  conclusion  that  the  \ 
inspector  was  not  properly  applying  the  tost.  If 
it  was  so,  and  an  analytical  chemist  had  been 
called  in,  the  magistrates  would  have  quashed  the 
conviction.  I  ciiunot  think  the  magistrates  were 
wrong  in  coming  to  the  conclusion  that  the  test 
was  properly  applied,  and  I  am  therefore  of  opinion 
that  the  conviction  was  right. 

Lfsii,  J. — I  am  of  tho  same  opinion. 

JtuI;/nieut/or  the  reepoiulenf. 

Attorneys  for  tho  appellant,  S.  F.  LangJuini,  and 
<S't>/i,  agents  for  J.  G.  Langhain,  UckRcld. 

Attorneys  for  the  respondent,  Stone,  Wall,  and 
Siiiq'son,  Tunbridge  Wells. 


Til  wsdaij,  Jv.ue  22. 

Griffiths  v.  Loxodox  and  ELOBitsriELD  Dhaisage 
BoAno. 

24  .$■  25  ricl.  c.  133  [LmuI  Drainage  Act  1861)  ««. 
2tt,  31,  38 — Abortive  sclieme — Expcuto  of  plants — 
Hate  on  occupu-i-s. 

The  defendants  a  drainage  board,  having,  tm-der 
24  S)'  25  Viet,  c  133,  tlte  iioioert  of  cominisgioiu-ra 
ofsewert  tcithiu  tlueir  district,  coiUvmplated exceut- 
■iiiij  »OHte  drainaije  works. 

Beet.  29  of  t]ie  ahone-menlioiied  statute  enacts,  th-at 
lyrevionxly  to  coiiiineTicing  any  inijirovements  in 
existing  works,  or  any  new  works  which  involve 
an  expenditure  of  more  Hum  lOOOi.,  tlve  commis- 
sionera  shall  cause  plans  of  tho  proposed  works, 
and  an  estimate  of  the  expense  thereof,  and  of  the 
urea  of  land  to  be  rated  for  such  expense,  to  be 
made,  and  shall  publish  their  intention  to  execute 
such  works  two  moiUlis  before  commencing  tlie 
same. 

By  sect.  81,  ■(/  wiUiin  snch  period  the  proprietors  of 
own  luxlfoftlie  area  of  land  declare  by  notice  in 
writ  in;/  tluU  iliey  are  unwiUing  that  such  work 
shotdd  be  executed,  tlw  commissioners  shall  talte 
no  further  steps  ilwreiu. 

By  sect.  38,  "  rates  may  be  levied  by  commissioners 
of  sewers  for  defraying  all  costs,  charges,  and 
expe)itcs  incurred  or  to  be  incuiTcd  by  ilicm  .  .  .  " 
and  "  a  rate  .  .  .  for  tlte  purposes  of  defraying  tlus 
expense  of  any  improvements  in  existing  works, 
or  any  new  worlcs,  when  such  improvements  or 
»»«?c  works  involve  an  expeiulilure  of  more  than 
1000?.,  shaU  be  deemed  to  be  a  tax  on  the  owners 
of  property ;  but,  except  such  si>eci<d  rate,  rates 
leviable  by  the  commissionei's  shall  be  payable  by 
the  same  persons,  in  respect  of  the  same  property, 
and  in  the  same  nuinner  as  tlu-y  are  now  by  law 
payaMe." 

The  defendants  caused  plans  to  be  prepared,  and 
duly  publislied  their  intention  of  making  certain 
new  works.  Tlte  proprietors  of  one-lialf  tlte  area 
gave  notice,  that  they  were  unwilling  tltat  such 
work  should  be  executed.  The  plans,  consequently, 
proved  useless,  and  tlie  expense  of  preparing  tluim 
was  charged  in  a  geiieral  rate  on  tlw  occupiers,  of 
whom  the  plaintiff  was  one.  Ho,  being  assess^ 
■in  respect  of  a  house  and  laitd,  objected  to  tho  rate, 
on  tlte  grounds  that  it  should  have  been  an  acreage 
rate  on  land  only,  and  laid  upon  the  owners : 


Held;   that  as  the  owners  hml   wgal i ced  tlf  p\-n- 
fioaed  srhciac,  they  wi're  not  char'jinhh  xriiii  tit 
prollminnry  exjicises,  ichich  musf,  thenfuir,  fdl 
on  tho  occupiers,  and  that  the  rate  was  ri'jlthj 
made. 
This  was  an  action  of  replevin  for  taking  the  plain- 
tiff's  horse.     Tho  defendants  denied  the  taking, 
and  justified  it  a.s  a  distress,  first  for  a  land  dr<iin- 
age  mte,   and,   secondlj-,  for  a  sewers  tax.    The 
plaintiff  joined  issue  thereon.    The  caase  which 
had   been  removed    from    the  County  Court  of 
Gloucestershire  into  this  court  was  entered  for 
trial  at  the  Spring  As^iizes  1870,  for  the  County  of 
Gloucester,  where  by  consent  the  recoi-d  was  with- 
drawn upon  the  ter.ms  that  the  quc-tions  between 
the  parties  should  be  raised  by  the  following 
Case. 

1.  Tho  plaintiff  is  a  farmer  living  at  and  occupy- 
ing a  house  and  land  (of  pan  of  which  land, 
namely,  1  rood  30  perches,  as  appears  in  the  rate 
hereinafter  set  forth,  he  is  the  owner)  in  Elders- 
field  in  tho  County  of  Worcester.  The  defendants 
arc  a  drainage  board,  incorporated  under  tho  pro- 
visions of  the  Laud  Drainage  Act  18G1  (24  &  25 
Vict.  c.  133),(fl)  for  a  separate  drainage  district 
comprising  lands  in  several  parishes,  including  the 
parishes  of  Longdon  and  Eldersfiold  in  the  said 
counties  of  Gloucester  and  Worcester. 

2.  Previous  to  18t)3,  costs,  charges^  and  eocpenses 
were  incurred  by  the  board  in  and  about  the 
setting  out,  and  surveying,  and  mapping  the  land 
to  be  included  in  their  drainage  district  (such 
survey,  plans,  Ac,  were  made  by  Mr.  Swinburne), 
and  costs,  charges,  and  expenses  were  incurred  by 

(a)  24  &  25  Viot.  c.  133  (tbe  Load  Draioag:*  Act  1861), 
■.  29,  enacts  that :  "  Previously  to  commenoing  auj  im- 
provements in  existing  works,  or  any  new  works  when 
snch  improvementa  or  new  works  invalTS  an  expenditnr* 
of  more  than  1000{.  the  commissioners  shall  caase  plaoa 
of  the  proposed  work,  and  an  estimate  of  the  oxpoose 
thereof,  and  of  the  area  within  whioh  a  rate  will  re  quirt 
to  be  levied  to  meet  sach  expense,  to  be  made,  together 
with  a  list  of  tbe  names  and  addresses  of  the  person* 
reputed  to  bo  proprietors  of  tho  land  within  suoh  hut- 
mentioned  area,  with  the  addition  of  tlie  number  of  acres 
of  which  each  person  is  reputed  to  be  the  proprietor,  and 
shall  publish  their  intention  to  exeonte  suoh  works  two 
months  before  oommenoing  the  some  in  manner  "  tbeteis 
described. 

Sect.  31 :  "If  within  snch  period  of  two  months  the 
proprietors  of  one-half  of  the  area  of  land  within  which 
a  rate  is,  according  to  the  notice,  proposed  to  be  levied 
declare  in  writing  to  tho  oommiasioners,  by  notice  left  at 
their  office,  that  thejr  are  nnwillinK  that  snch  w(^ 
should  be  executed,  the  oonuniaeioners  shall  take  no 
further  steps  therein ;  bnt  if  no  such  declaration  of 
dissent  is  made,  the  commissioners  may,  at  tbe  expiiatiam 
of  snch  period  of  two  montbs,  commence  tbe  proposed 
work  and  repay  out  of  tbe  rates  to  be  leviod  oy  them 
within  the  orpa  all  expenses  incurred,  not  ezooe<Ung  the 
estimate  published  in  tho  notice." 

Sect.  38  :  "  Tbe  following  renilations  shall  be  observed 
with  respect  to  rates  leviable  by  commissioner*  of 
sewers,  that  is  to  say,  first,  as  to  the  pnrposos  of  the  rote : 
Bates  may  be  levied  by  tbe  commissioners  of  sewers  for 
defraying  all  oosts,  charges,  and  expenses  iooarred  or  to 
be  incurred  by  them  under  the  anthority  of  any  Aot  of 
Parliament,  law,  or  custom :  secondly,  as  to  the  incidence 
of  the  rates  :  (I.)  A  rate  levied  by  oommissionera  for  the 
purposes  of  defraying  tho  expense  of  any  improvements 
in  existing  works  or  any  new  works,  where  snob  improve- 
ments or  now  works  involve  an  expenditure  of  mors  than 
WOOL,  shall  be  deemed  to  be  a  special  rate,  and  shall  be 
deemed  to  be  a  tax  on  tbe  owner  of  property  :  bat,  exo^t 
such  special  rate,  rates  leviable  by  the  commissioners 
shall  be  payable  by  tho  same  persons,  in  respect  of  tbe 
same  property,  and  in  the  some  manner  as  they  ore  bow 
by  law  payable." 
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the  Inclosnre  Commissiouors  in  relation  to  the 
usne  of  the  proviaional  order  constituting  the 
drainage  board,  doted  Jai>.  28  1863,  and  obtaining 
tbe  said  local  Act  confirming  same,  and  there  were 
tito  other  necessary  costs,  charge-s,  and  expenses 
incnired  by  the  boaixl.  The  total  of  such  costs, 
cbarps,  and  expenses  so  incnrred  did  not  amoant 
to  iiii)l.  In  1863  (after  incurring  snch  expenses 
as  aforesaid),  the  defendants  employed  Mr.  J. 
Bailer  Denton,  C.  E.,  to  survey  the  lands  vrithin 
their  district,  and  to  prepare  working  maps,  plans, 
rpceiiications,  and  a  report  for  tbe  purpose  of 
making  works  for  the  improTement  of  the  existing 
dniaago  work.s  of  all  the  lands  within  their  district, 
and  for  protiding  a  general  outfall  for  all  snch 
dninage,  according  to  the  provisions  of  the  said 
Acts.  Mr.  Denton  used  Mr.  Swinburne's  survey 
and  completed  his  own  plans,  specifications, 
•nd  report  in  March  1864,  for  which  the  defen- 
iate  paid  him  11252.,  and  as  the  plans,  &c., 
of  the  improvements  contemplated  hod  then 
flnsed  an  expenditure  of  more  than  1000?.,  and 
tie  completion  of  the  improvements  contem- 
plated in  accordance  with  such  plans,  &c.,  would 
cause  an  cxpenditnre  of  about  10,0001.,  the 
defendants  endeavoured  to  obtain  the  necfssary 
aaaent  reauircd  by  the  Land  Drainage  Act  1861  bo 
the  cost  then  incurred,  and  to  such  improvements 
being  completed,  but  within  the  necessary  time 
the  proprietors  of  more  than  one-halt  of  the  area 
of  land  within  the  said  district  and  within  which 
a  rate  was  proposed  to  be  made,  declared  in 
•riting  in  due  form  to  the  said  defendants,  that 
they  were  nnwilling  that  such  works  should  be 
wmpleted  in  the  manner  propo8ed  by  Mr.  Denton 
and  everything  happened  which  was  necessary  to 
happen  to  require  that  the  defendants  should  take 
no  farther  steps  therein.  The  defendants  neces- 
•arily  incurred  costs,  charges,  and  expenses  for, 
and  mcident  to  the  matters  aforesaid  amounting  to 
2233Z.  48.  6d.  in  the  whole  (including  the  sum  paid 
to  Mr.  Denton).  In  the  year  1867  the  said  survey 
and  plans  prepared  by  Mr.  Swinburne,  and  the 
plans,  4c.,  prepared  by  Mr.  Denton  were  submitted 
by  the  defendants  to  Mr.  Curley,  C.E.,  for  the 
pnrpose  of  preparing  a  scheme  of  drainage  for  the 
said  district.  Mr.  Curley  nsed  Mr.  Swinbtime's 
nirvey,  and  saw  Mr.  Denton's  plans,  but  made  his 
om  plans  and  prepared  a  different  and  mnch  less 
ocpensive  system  of  drainage  works,  which  was 
duly  a»entcd  to  by  the  requisite  number  of  land 
owners  in  the  district,  ana  such  drainage  works 
htm  since  been  executed. 

3.  In  order  to  provide  money  to  meet  the  said 
ootts,  diarges,  and  expenses  so  amounting  to 
S33L  4«.  6d.,  as  aforesaid,  the  defendants  caused 
a  Tdoatiom  of  the  houses,  buildings,  and  lands  in 
the  said  dittrict  to  bo  made,  and,  on  such  valuation, 
made  a  rate  apon  all  the  occupiers  of  the  houses, 
buildings,  ana  lands  in  the  said  district,  according 
to  their  annual  value,  at  9d.  in  the  pound. 

The  said  rate,  which  was  made  on  the  25th  Feb. 
1866,  had  the  following  heading  : 

Umjdon  and  Eldertfield  Drainage  District,  to  wit. 
Ante  and  usessment  mado  on  all  occupiers  of  lands  in  the 
lioagdoa  and  EldersSeld  dnunogo  distriot,  in  the  connty 
t' filoDoaatar,  accoidmg  to  the  quantities  and  qnalitdes 
ct  the  estates,  for  the  costs,  ohargea,  and  expenaee  in- 
oned  by  the  Longdon  and  Elderefield  Drainage  Board, 
under  the  aothority  of  the  Land  Drainage  Act  1861,  and 
th«  MTerai  other  Acta  of  Parliament  incorporated  there- 
with, iscurred  in  causing  plans  and  estimates  to  be  pre- 
(and  of  works  proposed  to  be  done  ander,  and  by  virtue 


of  tbe  said  Act,  and  otherwise  complying  with  the  said 
Act  with  respect  to  the  said  works. 
Dated  this  28th  Feb.  1866. 

5.  The  plaintiff,  who  was  only  an  occupier  (and 
not  an  owner)  of  a  house  and"  a  certain  quantity 
of  land,  was  assessed  thereon  as  occupier,  to 
the  said  rate  at  the  sum  of  82.  6«.  lid.,  being 
at  the  rate  of  9d.  in  the  pound  on  the  said 
valuation  of  the  said  house  and  land  according  to 
their  annual  value,  in  the  following  form :  [Copy 
assessment  set  out.  It  was  in  the  common  tabular 
form,  showing  the  name  of  the  occupier  assessed, 
the  owner,  description  of  property,  acaeage  or 
extent,  annual  value,  rateable  value,  sum  as- 
sessed at  9d.  in  the  pound.  The  plaintiff  was 
therein  assessed  as  "  occupier  "  in  the  above  snm 
of  82.  6».  11(2.,  made  up  of  an  item  of  42. 1».  5<2.  for 
house,  garden,  and  orchard,  32.  38.  Sd.  for  one 
meadow,  12.  1«.  lOd.  for  another,  and  5».  10(2.  for  a 
stone  (jnorry.] 

6.  The  plaintiff  objected  to  pay  the  said  rate 
upon  the  ground  (among  others)  that  it  should 
have  been  an  acreage  rate  made  on  land  alone,  and 
on  the  owners,  not  on  the  occupiers  of  land. 

7.  The  plaintiff  attended  a  meeting  of  the  de- 
fendants on  the  10th  April  1806,  and  then  ob- 
jected to  the  validity  of  the  rate,  and  refused  to 
pay  the  same  on  the  above  grounds  (among 
others),  but  the  defendants  decided  against  such 
objection. 

8.  The  plaintiff,  still  refusing  to  pay  the  rate, 
was  summoned  by  the  defendants  who  afterwards, 
on  the  15th  Oct.  1868,  distrained  the  said  horse  for 
the  said  rate  of  82. 12«.  9d. 

9.  The  plaintiff  thereupon  replevied  the  horse. 
The  questions  for  the  opinion  of  the  court  were : 
First,  whether  the  rate  should  have  been  an  acreage 
rate  ?  secondly,  whether  it  should  have  been  made 
upon  lands  only  ?  thirdly,  whether  it  should  have 
been  made  upon  the  owners  and  not  the  occupiers 
of  the  lands. 

Lord,  for  the  plaintiff. — These  expenses,  being 
preliminary  to  improvements  which  would  have 
cost  more  than  10002.,  were  such  as  should  have 
been  defrayed  by  moans  of  a  special  rate  on  the 
owners,  and  should  not  fall  on  the  general  rates, 
24  &  25  Vict.  c.  133,  a.  38.  The  rate,  moreover, 
should  not  have  been  a  valuation,  but  an  acreage 
rate,  and  should  not  have  included  houses.  23  Hen. 
8,  c.  5,  s.  3,  provides  that  the  persons  to  be  taxed 
for  sewers  shall  be  assessed  "  after  the  quantity  of 
their  lands,  tenements,  and  rents  by  the  number  of 
acres  and  perches,  after  the  rate  of  every  person's 
porticm,  tenure,  or  profit,  or  after  the  quantity  of 
their  common  of  pasture,  or  profit  of  fishing  or 
other  commodities  there."  In  Com.  Dig.  "  Sewers," 
E.  2,  it  is  stated  that  "  an  order  to  levy  ninepence 
per  acre  to  be  paid  to  the  clerk,  to  be  applied 
towards  defiraying  charges  in  and  about  the  execti- 
tion  of  the  commission,  is  good :  Level  of  HwlV* 
case  (2  Str.  1127.)  So  in  the  case  of  the  Isle  of 
Ely  (10  Co.  143a),  it  was  resolved  that  the  tax 
"  ought  to  be  according  to  the  quantity  of  their 
lancis,  tenements,  and  rents,  and  by  the  number 
of  acres  and  perches."  There  too  is  express  men- 
tion of  acreage  seeming  to  point  to  land  apart  from 
houses.  "  And  upon  this "  (Com.  Dig.  "Sewers," 
E.  2)  *'  the  regulsi-  course  is,  that  the  jury  present 
the  particular  quantity  of  land,  or  other  profit  that 
every  one,  who  may  have  benefit  by  the  repair  or 
prejudice  by  the  non-repair,  lias  within  the  level, 
an(l  thereupon  the  commissioners  make  a  decree 
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for  the  aflsessmont  of  every  person  in  proportion  : 
Cal.82,  lOCo.  1438." 

Beg.  r.  Head  and  the  Jletropolitcm  Board  of  Workt, 

7  L.  T.  Bep.  N.  S.  708 ;  32  L.  J.  115,  M.  C. ; 
Level  0/  ButU  Gate,  2  Str.  1127. 

DoucdenceU  for  the  defendants. — ^This  expense 
was  incurred  for  plans  which  never  were  available, 
as  the  suggested  improvements  were  not  even  com- 
menced. The  surveyor,  whose  scheme  was  enter- 
tained by  the  commissioner,  never  made  use  of 
these  plans,  but  prepared  new  ones  entirely  dif- 
ferent. The  statute  clearly  shows  that  no  obliga- 
tion is  tp  be  imposed  on  the  owners  where  improve- 
ments are  of  greater  cost  than  lOOOI.  without  their 
consent.  Here  they  did  not  consent,  and  there- 
fore are  not  to  be  cbai^ged  with  the  cost  of  these 
abortive  and  expensive  plans. 

Blackbusk,  J. — In  this  case  we  think  our  judg- 
ment should  be  for  the  defendant.  The  point 
raised  is  as  to  the  right  of  the  plaintifF,  who  has 
brought  on  action  of  replevin,  to  recover  his  horse, 
taken  under  a  distress  for  nonpayment  of  a  rate. 
The  question  to  determine  is  whether  that  rate  is 
void  or  not.  If  void,  of  course  the  distress  was  not 
good,  and  the  plaintiff  is  entitled  to  recover  his 
costs  of  the  replevin.  If,  on  the  other  hand,  the 
rate  is  good  and  not  void,  however  much  it  might 
possibly  have  been  reduced  in  amount  on  appeal, 
we  must  give  judgment  that  the  distress  was  right, 
although  it  was  for  a  quantum  which,  being  too 
great,  might  have  been  set  right  as  I  say.  We 
have  to  look  at  what  the  rate  was  for.  On  its  face 
it  is  stated  to  be — "  A  rate  and  assessment  made 
on  all  the  occupiers  of  lands  in  the  Longdon  and 
Eldersfield  Drainage  district,  in  the  county  of 
Gloucester,  according  to  the  quantities  and  quali- 
ties of  the  estates,  for  the  costs,  charges,  and 
expenses  incurred  by  the  Longdon  and  Eldersfield 
Drainage  Board  under  the  authority  of  the  Land 
Drainage  Act  1861,  and  the  several  other  Acts  of 
Parliament  incorporated  therewith,  incurred  in 
causing  plans  and  estimates  of  works  proposed  to 
be  done  under  and  by  virtue  of  the  said  Act,  and 
otherwise  complying  with  the  said  Act  with 
respect  to  the  said  works."  And  then  the  rate 
itself  gives  the  name.<i  of  the  occupiers  assessed, 
the  owners,  the  description  of  property,  acreage, 
annual  value,  rateable  value,  and  the  sum  assessed 
at  9<J.  in  the  pound,  the  pa}rment  of  which  sum  is 
imposed  on  the  occupiers.  One  or  two  objections 
made  in  the  course  of  argument  may  be  at  once 
disposed  of.  It  is  said  that  if  made  under  the 
Lands  Clauses  Act,  the  rate  ought  to  be  an  acreage 
rate,  and  ought  only  to  be  on  the  land,  and  not  on 
the  house ;  but  that  seems  to  me  to  be  quite  un- 
tenable, for  the  Sewers'  Act  of  Henry  VIII.  appears 
from  the  earliest  times  to  have  received  the  con- 
struction that  the  rate  was  to  be  an  equal  rate  on 
the  persons  liable  according  to  the  benefit  they 
derived  from  the  sewers ;  and  Lord  Tenterden,  in 
Hex  V.  The  Commisinoners  of  Sewers  fm-  the  Totoer 
Hamlett  (9  B.  &  C.  620),  speaks  of  an  equal  pound- 
age rate.  It  would  be  monstrous  if  the  Act  had 
been  construed  so  that  the  persons  should  be 
assessed  according  to  the  superficial  area  of  the 
land  drained,  but  not  according  to  their  pre- 
sent value.  The  present  statute  directs  that 
the  assessment  shall  bo  on  the  rateable  value 
according  to  that  fixed  for  the  poor  rates,  there- 
by plainly  having  regard  to  the  rateable  value 
of  the  land.  Then  comes  the  real  question  to 
be  determined :  What  is  the  rate  laid  forP    For 


works  proposed  to  be  done  for  improvements  in 
drainage.  Now,  under  the  Act  the  drainage  board 
have  the  same  power  to  drain  as  the  sewers  com- 
missioners had.  That  brings  us  back  to  the 
powers  of  the  commissioners  of  sewers,  and  we  see 
by  sect.  ^  that  "rates  may  be  levied  by  the 
commissioners  of  sewers  for  the  purpose  of  defray- 
ing all  costs,  charges,  and  expenses  mcurred  or  to 
be  incurred  by  them  under  the  authority  of  any 
Act  of  Parliament,  law,  or  custom ;  secondly,  as 
to  the  incidence  of  the  rates,  a  rate  levied  by 
the  commissioners  for  the  purposes  of  defraying 
the  expense  of  any  improvements  or  new  works 
where  such  improvements  or  new  works  in- 
volve an  expenditure  of  more  than  lOOOl.  shall  be 
deemed  to  oe  a  special  rate,  and  shall  be  deemed 
to  be  a  tax  on  the  owners  of  property ;  but,  except 
such  special  rate,  rates  leviable  by  the  commis- 
sioners shall  be  payable  by  the  same  persons  in 
respect  of  the  same  property,  and  in  the  same 
manner  as  they  are  now  by  law  payable."  That 
clause  enacts  plainly  enough  that  where  the  pur- 
poses are  such  that  the  rate  would  come  within 
the  definition  of  a  special  rate,  it  shall  be  "  deemed 
to  be  a  tax  on  the  owners  of  property."  The  pre- 
sent rate  expresses  itself  to  be  in  respect  of  expen- 
diture incurred  in  causing  plans,  &c.,  to  be  made 
for  works  proposed  to  be  done,  and  the  real  qnes- 
tion  is  whether  those  expenses  ought  to  be 
defrayed  by  a  special  rate  on  the  owners  of  land, 
or  wnother  they  were  incurred  for  the  general 
purposes  of  the  Act,  and  ought  therefore  to  be 
defrayed  by  a  general  rate  on  occupiers,  in  which 
latter  case  this  rate  is  good  on  the  face  of  it,  and 
although  the  amount  of  it  seems  excessive  and 
on  appeal  the  auditors  might  have  disallowed 
a  great  part  of  it  as  extravagant,  at  present 
we  can  only  see  whether  this  expense,  what- 
ever it  may  be,  is  a  matter  whicn  ought  to 
fall  on  the  occupiers  as  a  general  tax,  or  on 
the  owners  as  a  special  rate.  Now  it  is  tolerably 
clear  that  if  the  sum  expended  cannot  be  properly 
levied  as  a  special  rate,  it  must  be  recoverable  as  a 
general  rate  to  fall  on  the  occupiers.  Therefore,  it 
was  requisite  fui'  the  plaintifTs  argument  to  show 
that  the  expenses  were  such  as  would  fall  on  a 
special  rate ;  and  the  difficulty  presenting  itself  is, 
that  the  Legislature  has  used  language  which  is 
not  very  explicit,  and  leads  me  to  the  conclusion 
that  they  were  not  thinking  of  this  particular 
thing  when  they  used  it.  In  sect.  29  it  is  enacted 
that  "  Previously  to  commencing  any  improve- 
ments in  existing  works,  or  any  new  works  where 
such  improvements  or  new  works  involve  an  ex- 
penditure of  more  than  1000{.,  the  commissioners 
shall  causae  plans  of  the  proposed  work,  and  an 
estimate  of  the  expense  thereof,  and  of  the  area 
within  which  a  rate  will  be  required  to  be  levied  te 
meet  such  expense,  to  be  made,  together  with  a  list 
of  the  names  and  addresses  of  the  persons  reputed 
to  bo  the  proprietors  of  the  land  within  such  last 
menti.>ned  area,  with  the  addition  of  the  number 
of  acres  of  which  each  person  is  reputed  to  be  the 
proprietor,  and  shall  publish  their  intention  to 
execute  such  works  two  months  before  commencing 
the  same  in  manner  following."  It  is  plain  thi^ 
there  the  Legislature  directed  that  the  local  board 
of  drainage — (the  commissioners — as  the  board 
was  then  constituted) — ^before  commencing  worics, 
shall  make  plans  of  the  proposed  wonca  and 
an  estimate  of  the  expenses  thereof,  and  it 
would  almost  follow  that  before  commencing  audi 
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works  they  should  sit  down  and  calculate  the 
cost.  Bat  this  Act  most  clearly  says  it  is  a  part 
of  their  dat^.  They  are  to  do  this  and  to  publish 
their  intention  to  execute  such  Trorks;  then  by 
«rt.  31,  "  If  within  .  .  .  two  months  the  pro- 
priftors  of  one  half  of  the  {irea  of  land  within 
which  a  rate  is  according  to  the  notice  proposed 
to  be.  levied  declare  in  writing  to  tne  com- 
miiwioners  .  .  .  that  they  are  unwilling  that  such 
work  shoold  be  executed,  the  commissioners  shall 
iftke  no  further  steps  therein."  That  was  the  event 
which  hi^pened  here.  Then  the  section  proceeds : 
"  But  if  no  SQch  declaration  of  dissent  is  mode  the 
cammiasionerssiayat  the  expiration  of  such  period 
of  two  months  commence  the  proposed  worlc,  and 
nptj  oat  of  the  rates  to  be  levied  by  them  within 
the  area  all  expenses  incurred,  not  exceeding  the 
Mtimate  published  in  the  notice."  Now  had  the 
nsjority  of  proprietors  not  intimated  their  dissent 
Aboard  would  have  gone  on  to  execute  the  work, 
and  then  would  have  been  clearly  entitled  to 
recorer  the  expenses  incuired  which  did  not  ex- 
md  the  estimates.  It  is  not  now  necessary  to 
decide  whether  all  the  matters  in  the  statement 
CDOid  have  been  included  in  the  expenditure — 
spnking  for  myself  only,  I  should  say  that  most 
(k  the  works  were  necessary.  But  these  prelimi- 
naiy  expenses  were  absolutely  necessary  for  the 
necntion  of  the  proposed  works,  and  might  have 
been  charged  on  the  rate.  We  need  not,  however, 
inquire  into  that,  as  machinery  is  provided  by 
kect.  31  for  the  payment  of  preliminarr  expenses 
where  there  has  been  no  dissent,  and  the  scheme 
las  been  carried  out ;  there  is  an  express  statement 
that  they  are  to  be  repaid  out  of  the  rates  to  be 
Wied  within  the  area.  Then  comes  the  Cjnestion 
what  is  to  be  done  with  respect  to  abortive  pre- 
Gnunary  expenses.  I  cannot  but  consic^r  that 
■here  the  work  is  done  the  expenses  fall  on  the 
owners,  but  where  the  owners  do  not  come  in  and 
cnnir  in  the  work  being  done  those  expenses  are 
to  fiJl  on  the  ordinary  rate,  subject  to  auditors 
looking  into  the  matter,  or  to  any  extravagant 
npen^tore  being  disallowed  on  appeal  when  those 
hy  whom  it  was  incurred  must  defray  it  them- 
selves. But  in  this  case  whatever  might  be  done 
by  auditors  or  quarter  sessions  does  not  come  into 
question  in  the  present  proceedings.  The  matter 
for  ns  to  determine  is  whether  the  expenses  of 
peqwring  plans  for  works  proposed,  but  not  carried 
"tt  were  such  as  the  board  could  charge  in  a  general 
nte.  or  in  a  special  rate  on  the  owners  only.  For 
the  reasons  above  given  I  think  such  expenses 
•mist  be  defrayed  by  a  general  rate,  and  therefore 
^  the  rate  in  question  is  good  on  the  face  of  it, 
and  that  the  defendants  had  jurisdiction  to 
make  it. 

Lcsn,  J. — I  am  of  the  same  opinion.  It  is 
■■onecessary  to  decide  whether,  if  the  works  had 
been  done,  the  preliminary  expenses  might  have 
been  added  and  made  a  charge  on  the  owners,  or 
whether  the  expense  of  these  plans  must  lie 
wnaidered  part  of  the  prescribed  lOOOi.,  for  I 
<wne  to  the  conclusion  that  where  the  works  are 
*ot  done,  as  here,  these  preliminary  expenses  are 
*<  chai^eable  upon  the  owners  of  the  lands.  Now 
gnwial  expenses  are  chargeable  on  the  occupiers. 
^^bue,  however,  were  preliminaiy  expenses  for 
^ving  •  scheme  before  the  owners ;  and  it  is  only 
vWe  thef  exceed  1000{.  that  the  commissioners 
*R  to  diaive  the  owners  at  all.  Then  by  the 
^*t  sectiMi,  before  the  owners  are  chargeable  they 


must  bo  consenting  parties  to  the  execution  of  the 
works,  because  after  the  scheme  is  laid  before 
them,  "  if  within  the  period  of  two  months,  the 
proprietors  of  one  half  of  the  ai-ea  of  land  within 
which  a  rate  is,  according  to  the  notice,  proposed 
to  be  levied,  declare  in  writing  to  the  commissioners, 
b^  notice  left  at  their  oflSce,  that  they  are  un- 
willing that  such  work  should  be  executed,  the 
commissioners  shaU  take  no  Airther  steps  therein." 
There  the  evident  intention  of  the  Le^slatnre  is 
that  the  owners  shall  not  be  chargeable  except  in 
cases  where  the  works  involve  an  expenditure  of 
more  than  1000?.,  and  then  only  if  half  the 
number  of  proprietors  assent  to  the  work  being 
done,  bat  they  are  not  to  be  chargeable  without 
their  consent.  In  all  other  cases  the  expense 
must  be  defrayed  by  a  rate  on  the  occupiers. 
Therefore,  I  come  to  the  conclusion,  that  as  this 
expenditure  was  incurred  in  respect  of  works  which 
were  not  done,  the  owners  having  dissented,  that 
the  owners  are  not  chargeable  with  the  prelimi- 
nary expenses,  which  must  consequently  be  paid 
by  a  rate  on  the  occupiers. 

H.*JijiBS,  J. — ^I  am  also  of  the  same  opinion.  I 
think  it  was  in  the  highest  degree  improbable  that 
such  a  state  of  things  as  is  now  under  our  con- 
sideration was  not  contemplated  by  the  Legis- 
lature, for  when  the  second  division  'of  sect.  38  is 
looked  at,  it  seems  clear  that  the  only  contingen- 
cies justifying  the  making  of  a  special  rate  is 
when  the  improvements  or  new  works  themselves 
involve  an  e.\penditure  of  more  than  10002.,  and 
therefore  until  there  has  been  an  execution  of  the 
works  themselves  the  cause  of  imposing  a  special 
rate  has  not  arisen ;  and  consequently,  as  the  case 
is  not  brought  within  the  particular  words  of  the 
second  division  of  sect.  38,  it  must  be  within  the 
first  part  of  it,  and  the  commissioners  must  be 
provided  with  funds  to  defray  this  particular 
expenditure  by  means  of  a  general,  as  distinguished 
fi-om  a  special,  rate. 

Jndfftnentfor  defendantt. 

Attorneys  for  the  plaintiff,  Gierke,  Son,  and 
HawUns. 

Attorney  for  the  defendants,  T.  O.  NotxitU. 


EXCESQTTEB  CEAMBEXL 

Reported  bj  H.  H.  Hocxnca,  Esq.,  Burister«t-Law. 
ESBOB  PBOK  THE   COMUOK   FLEAS. 

Friday,  June  16<fc. 

(Before  Kellt,  C.B.,  Mabtis,  Chaxsell,  and 
Ci.EASBY,  BB.,  and  BLACiCBrRX,  Lvsii,  and 
Hassex,  JJ.) 

CaLDUB  AXD  AXOTItER  V.  BoBELL. 

rrlii-cipal  and  agent — Written  eoniraet  eigned  hij 
agent — Agent  delnted  by  eelier — Liability  of  dis- 
closed pnncipal. 

Defendant  liad  commissioned  C.  to  buy  100  bales  of 
cotton,  btU  partieularly  directed  tMi  his  name 
slundd  not  he  disclosed.  C.  bought  t/te  cotton  for 
delivery  on  a  future  day  of  plaintiffs,  who  were 
cotton  orohers,  amd  who,  esepresting  tnemselves  un- 
willing to  tntst  0.,  insisted  on  having  the  name  of 
C.'s  principal.  C.  having  told  plaintiffs  thai  the 
cotton  was  for  the  defendant,  but  that  defendant 
did  not  tvish  his  name  to  transpire,  plaintiffs  sold 
the  cotton  and  delivered  to  him  a  sold  note,  ad- 
dressed to  %im  personally,  and  received  from  him 
a  corresponding  bought  note,  signed  by  him  per- 
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gmiaUij,  and  not  as  agent,  and  plaintift  there- 
upon debited  C  in  their  hooks.     C.  delivered  to 
defendant  a  corresponding  note,  "  Bought  on  your 
aecottat  of  Messts.  C.  a)id  B.,  100  hales,  A-e." 
Defendant  accepted  a/nd  retained  this  note  ioitliout 
deinw.    Befm-e  the  time  for  tite  delivery  of  the 
cotton,  fotton  had  f alien  in  prir/',  and  defendant 
tli^n  settled  differences  teith  C.    WIten  the  time  for 
delivery  of   the  cotton  ai-rived,  cotton  had  still 
further  fcdlcn  in  price;  plaintiffs  thereupon  railed 
«n  C.  to  accept  ttie  cottoti  or  pay  the  diff'erence  in 
price,  threaieniug  proceedings  in  case  he  failed  to 
do  so.   On  C's  failure  to  do  so,  plaintiffs  called  on 
defendant  to  accept  the  cotton  or  pay  the  difference 
in  price,  atid,  oil  /<i»  refnsitm  to  do  so,  they  sold  the 
cotton,  and  hroitght  this  action  to  recover  the  diffe- 
rence between  Uie  contract  price  and  the  price  the 
cotion  realised: 
Held  (affirming  the  judgment  of  the  court  below),  that 
there  weui  evidence  to  go  to  tlie  jury  to  shotc  that 
defendant  had  notice  of  and  ratified  tltc  contract 
niade  on  his  behalf  by  C,  though  it  teas  not  the 
contract   that    he   originally   authorised    him   to 
wuiit.' ;  that  parol  evidence  ^ras  admisniblc  to  shorv 
that  the  defendant  teas  the  principal  in  an  action 
brought  with  a  vieiv   to  rharijiug  him  as  such ; 
that  it  was  a  question  for  tlio  jury  to  consider, 
u-hcther,  loohing  at  all  tlie  circumstances,  plain- 
tiffs had  elected,  at  the  time  of  entering  into  the 
contract,  to  give  credit  to  C,  dealing  with  him,  and 
with  him  alone ;  that  there  was  evidence  to  go  to 
the  jnnj  that  titey  had  not  done  so;  that  if  they 
hed  not  done  so,  they  had  subsequently  an  election 
whether  to  treat  C.  or  defendant  as  liahle  to  them 
on  tlie  contract ;  and  that  the  facts  wan-anted  the 
jury  in  finding  that  plaintiffs  liad  never  elected 
to  treat  C.  as  their  debtor,  so  as  to  preclude  tliem- 
sclvesfrom  bringing  the  preseitt  action. 
Semble,  where  a  man  has  made  a  contract  loith  an 
agent  in  such  form  and  under  such  circumstances 
that  ho  subsequently  has  the  poicer  of  election 
whether  to  treat  the  agent  or  his  principal  as  his 
debtor,  he  does  not  coiiclusicehi  exercise  his  poicer 
of  election  unless  he  has  sued  0)ie  paiiy  to  judg- 
ment. 
The  following  Case  was  stated,  pursuant  to  the 
3!Hh  section  of  the  Common  Law  Procedure  Act 
1854,  by  way  of  appeal,  by  the  defendant  from  a  de- 
cision  of  the  Court  of  Common  Pleas,  given  on 
the  12th  Jan.  1871,  whereby  an  application  made 
on  behalf  of  the  defendant  for  a  rule  calling  on  the 
plaintiffs  to  show  cause  why  the  verdict  obtained  in 
this  cause  should  not  be  set  aside,  and  instead 
thereof  a  verdict  entered  for  the  defendant  pursuant 
to  leave  reserved  at  the  trial  upon  the  following 
grounds,  viz. :  "  That  assuming  the  facts  found  by 
the  jury  to  be  true,  they  could  not  properly  be 
given  in  evidence  having  regard  to  the  written 
contract,  and  that  having  regard  to  the  whole 
evidence,   the  learned  judge  who  bad  tried  the 
cause  ought  to  have  directed  the  iuiy,  as  matter 
of  law,  to  find  for  defendant,"  was  refused. 

The  cause  came  on  to  be  tried  before  Brett,  J., 
at  the  winter  assizes,  1870,  held  at  Liverpool,  for 
the  West  Derby  division  of  the  county  of  Lan- 
caster, when  the  following  evidence  was  given  : 

The  following  witnesses  were  called  on  behalf  of 
the  plaintiff : 

1.  Andrew  Stephenson  Dalslish:  I  am  one  of  the 
plaintiffs  in  this  action.  The  Urn  I  belong  to  are  cotton 
DTokera,  doing  bnsineas  nnder  the  name  of  James  Wrigbt 
and  Co.    On  the  28th  Jon.  laat,  when  on  'Change,  Mr. 


Pim  Cherry,  who  theki  was  a  cotton  broker,  came  to  me 
and  offeree!  to  bn^  100  Dhollerahs  April  shipment  to 
arrive.    On  hia  ooking  me  to  make  him  a  quotation,  I  told 
him  I  had  the  ootton  he  required  oud  at  the  price  ha 
wished  to  pay,  but  I  oonld  not  take  his  name  for  it 
I  behercd  he  was  not  in  credit  on  the  Exchange  at  Mat 
time  for  100  balek  of  cotton  to  arrive.    On  my  stating  I 
could  not  take  his  name  for  the  cotton,  he  replied,  I  need 
have  no  fear  in  selling  the  cotton,  as  his  principal  «u 
Mr.  George  Dobell,  who  I  believe  is  a  merchant.    I  in- 
quired  as  to  the  defendant  (Dobell's)  position,  and  I  ht 
Mr.  Pim  Cherry  a^n,  and  asked  him  if  ho  would  pat 
Mr.  Dobell's  name  in  the  contract.  He  replied,  Mr.  Dobell 
would  very  much  object  to  that,  as  his  name  did  not 
appear  in  the  cotton  market,  and  he  did  not  wish  his 
name  <x>  appear  in  speculative  transactions,  as  that  was 
not  his  business.     I  saw    the   defendant   later — son* 
months  afterwords — and  told  him  the  substance  of  the 
interview  I  had  hod  with  Mr.  Pim  Cherry  when  the  con- 
tract was  made.    We  were  ouijMlres  acting  as  brokers  in 
the  transaction,  and  we  have  paid  our  prinoipols.    We 
guaranteed  payment  to  our  principals  for  a  half  per  cent. 
Mr.  Pim  Cherry  afterwards  sent  us  the  bought  note  ia 
the  ordinary  course.    The  following  is  a  copy  : 

"  Messrs.  Jas.  Wright  and  Co., 

"  Liverpool,  Jan.  28th,  1871. 
"  Oentlemen, — I  have  this  day  bought  from  you  the 
following  potton,  to  arrive,  4c.,  from  Bombay,  on  the 
terms  of  the  printed  rules  of  the  Cotton  Brokers'  Asso- 
ciation of  Liverpool,  as  indorsed,  (100)  one  hundred  boles 
Merchant's  New  Dbollerah  cotton,  on  the  basis  of  9id. 
per  pound,  for  '  Fair'  (ninopence  five-eights).  No  allow- 
ance to  sellers;  but  in  case  of  inferiority  of  qnality,  the 
ootton  to  be  taken  by  the  buyer  at  an  allowance  to  be 
settled  by  arbitration,  in  the  usual  manner.  To  be  taken 
from  the  warehouse;  marks  and  ships  names  to  be 
declared  on  or  before  the  .    Any  alight  variation 

in  marks  not  to  vitiate  this  contract. — Yours  rsspeotf  ally, 
"  (Signed)       Pim  Chkbbt." 

Later  in  the  transaction,  and  after  the  ootton  hod 
arrived,  I  again  saw  the  defendant.  The  cotton  arrived 
in  the  vessel  Xyanza  about  the  7th  July.  The  declara- 
tion was  made,  I  beliovc,  on  the  12tb.  In  the  month  of 
August,  after  the  ootton  became  due,  I  saw  the  defendant 
at  bis  own  office,  no  one  being  present  at  first  but  the 
defendant  and  myself,  but  later  on  Mr.  Pim  Cherry  coin* 
in.  Before  Mr.  Pim  Cherry  came  in,  I  told  the  defendant 
that  I  had  sold  to  Pim  Cherry  for  him  in  the  month  of 
January,  and  repeated  what  hod  passed  between  Pim 
Cherry  and  myself.  I  told  him  that  Pim  Cherry  hod  said  he 
(defendant)  wished  bis  name  kept  out  of  it,  and  that  I 
looked  to  him  for  the  payment.  Upon  this  he  stated  tiiat 
he  had  paid  (I  believe  he  said  in  the  month  of  May)  a  sam 
of  money  to  Pim  Cherry  to  cancel  the  contract,  and  that 
by  so  doing  ho  considered  ho  was  free  from  reaponsibiUty, 
and  declined  to  pay  me.  I  had  heard  of  this  pay- 
ment before,  but  not  personally.  The  defendant  did 
not  in  any  way  deny  Pim  Cherry's  statement  to 
mo  OS  to  the  dealing  trith  the  oontroct,  nor  did  he  deny 
that  the  cotton  was  originally  bought  for  him,  or  that  he 
had  desired  his  name  to  be  kept  out  of  it.  Pim  Cherry 
then  came  in.  He  seemed  very  much  excited,  and  said 
he  had  behaved  very  badly.  The  defendant  did  not  say 
when  he  hod  first  heard  of  my  name  in  the  matter.  The 
cotton  oame  in  the  vessel  Nyanta,  and  was  tendered  and 
declared  in  the  ordinary  way.  The  ootton  was  after- 
wards sold,  it  realised  about  lOOOt. ;  hence  the  loss  was 
580{.    We  debited  Pim  Cherry  all  thiongh. 

Cross-examined : 

When  I  mode  this  contract,  Mr.  Pim  Cherry  told  me 
Mr.  Dobell  was  his  principali.  When  the  cotton  became 
due  we  discovered  i.r.  Pim  Cherry  was  in  difBcuIties. 
He  was  either  a  bankrupt  then,  or  became  one  shortly 
afterwards,  I  do  not  remember  the  exaot  date  of  the  book- 
ruptcy  of  Pim  Cherry,  but  it  did  not  take  place  omtil  aAsr 
the  arrival  of  the  ootton.  I  believe  the  interview  above- 
mentioned  with  the  defendant  took  place  on  the  4ti>  Aag ., 
and  Pim  Cherry  was  not  declared  a  bankrupt  nntit  Hne 
time  after  that.     The  defendant  said  he  know  ootJAsf  «( 


us  in  the  matter,  and  that  he  bad  settled  knur  ag^ 
Pim  Cherry.  I  did  not  at  that  timo  ask  Pim  Omny  It  ha 
could  pay.  I  said  I  had  all  along  looked  to  tha  daClHMt 
for  payment,  and  to  no  one  else.  Fim  ChmBlf  hU  t* 
tbo(4:fat  he  coidd  arrange  the  matter  on  ^^illl^l'^^illl^ln  iy» 
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■ina  wUth  I  left  tho  room.    Before  this  we  had  applied 

to  Mr.  Pirn  Cherry  for  payment  a»  the  defendant's  broker, 
aad  oB  the  tiad  Aas-  wrote  him  the  following  letter : — 
"  Pirn  Cherry,  Esq. 
*- Sir,— Bcferring  to  100  bales  Dhollerah  cotton,  dne 
ttth  sit,  and  amonntin);  to  ISoM.  17ii.,  for  payment  of 
irkieh  »e  haro  repeatedly  applied  to  yon,  please  note 
that  unless  paid  by  to-morrow  at  twelve  o'clock,  we 
ihsll  direct  our  solicitors  to  take  legal  proceeding!) 
t(siiist  yon  instantly." 

I  distinctly  say  I  did  not  ever  look  to  Pirn  Cherry 
{or  payment  or  aa  responsible ;  bnt  I  sold  the  cot- 
tea  CO  the  faith  of  the  defendant's  name.  Wo  are 
•ely  brokers  in  the  tmneaction.  Oar  principals 
are  the  firm  of  Macneo,  Thompnon,  and  Wamcken,  of 
lirctpool  and  Bombay.  On  receipt  of  the  bought  note 
froB  Fim  Cherry  we  sent  in  a  sold  note  to  oar  principals, 
■  the  foUowicK  words : 

"  Liverpool,  28th  Jan.  1870. 
"  Messrs.  Macneo,  Thompson,  and  Wornoken. 
"Dear  Sirs, — We  have  this  day  sold  on  yonr  account 

h  Mr.  Pim  Cherry,  to  arrive  in  Liverpool,  &c.,  on  the 

hm  of  the  printed  roles  of  tho  Cotton  Brokers'  Associ- 

•iiB  of  Liverpool,  &c" 

flit  remainder  of  ttho  letter  corresponding  to  the 
Man-mentioned  bonght  note,  delivered  by  Cherry  to 
f'BTrttffi  ]  We  declared  the  cotton  to  Pim  Cherry.  We 
sito  seat  a  sold  note  to  Mr.  Pim  Cherry ;  in  fact,  we 
snfauiged  notes  vrith  him.  The  sold  note  to  Mr.  Pim 
ChtRT  is  io  tha  following  words : 

"  Liverpool,  28th  Jan.  1870. 
"  Mr.  Pim  Cherry. 

"Detr  Sir, — We  have  this  day  sold  io  yon  io  arrive  in 
liwpool,  Ac.,  ftoB  Bombay,  on  the  terms  of  the  printed 
rsles  of  tiie  Cotton  Brokers'  Association  of  Liverpool,  as 
iadoned,  (100)  one  hundred  balee  Merchant's  New  Dhol- 
knh  cotton,  on  the  basis  of  93(1.  (nine  five-eightha)  per  lb. 
far '  {sir.*  No  allowance  to  sellers,  bat  in  ease  of  inferiority 
<f  qnilify.  The  cotton  to  be  taken  hy_  the  buyer  at  an 
iQowuioe  to  ba  settled  by  arbitration  in  the  usual  man- 
Mr.  "To  be  taken  from  the  warehouse ;  marks  and  ship's 
■m  to  be  declared  on  or  before  the  .    Any  slight 

vsiiatioB  in  ma^s  not  to  vitiate  this  oontraot. — Yours 
■qwcUully, 

"  Jaues  Wsight  and  Co." 
Us  {aSkming  i»  a  eopj  of  the  original  inToioe  sent  in 
l»  Mr.  Pim  Cherry  :— 

"Mr.  Pim.  Cherry.  Liverpool,  July  16, 1870. 

"  Fte  M.  Contract,  Jan.  28. 

"Booglit  from, 

*  SalK.  Per  James  Wright  and  Co. 

"H.D.  100  balsa  Snrat  ootton,  ex  Nyanza,  at  SJd.  per 
lb.,  nibjeet  to  the  roles  and  rcnolations  of  the  liverpool 
Cotton  Brokers'  Association.  Payment  within  ten  days  in 
■di  less  oite  and  a-haU  per  oent.  discount.  Claims  for 
Uidy  packed,  damaged,  or  nnrnerchantable  cotton  will 
WaUtmad  si  the  value  of  the  sound  cotton  at  the  date  of 
■tBTB,  if  sndi  return  be  made,  and  the  claim  sent  in 
aitUa  tea  days  and  three  months  from  tho  date  of 
inooe. 

360    2  10  O. 
3  16  D. 


3S»   222 

13   2  20  T.,  25  Ba.,  883  lbs. 

3*5   0    2  nett,  or  38,75ilb.,  at  did.  per  lb. 
1654    3  11 
1}  per  oent.  diacennt      23    G    2 

1530  17    2 
"July  30, 187a  J.W." 

TW  fallowing  is  a  copy  of  tho  entry  in  our  sottlomcnt 

"  BeHer,  Buyer  and  Broker, 

"Macnee  and  Oo.  Pim  Cherry." 

B  the  name  of  the  prinoipal  is  proiwrly  disclosed  to  us 
ttnu^  a  broker  when  we  sell,  we  enter  it  in  tho  book  to 
ft*  pdndpal  (naming  him)  per  the  broker,  and  in  the 
asial  eoBTsewe  make  out  all  the  documents  to  the  prinoi- 
psl  iDsaiing  him)  per  the  broker.  In  usnal  course  we  look 
•0  the  Bcindpal  for  payment  through  the  broker,  but  we 
4o  lot  look  to  the  broker  as  being  personally  responsible. 
^  payawnk  of  tins  coUon  became  due  on  the  20th  July. 
Veip^itdseTeaatimea  to  Mr.  Pim  Cherry  after  July  2Sax, 


and  before  we  wroto  letter  of  Ane.  2nd,  I  did  not  talk  to 
or  see  the  defendant  about  the  subicot  until  the  4th  Aug.  I 
believe  Mr.  Dobell  told  me  that  he  hod  told  Pim  Cherry 
that  be  woiUd  not  have  anything  to  do  with  the  matter, 
that  is  at  the  time  of  tho  arrangement  about  the  cotton, 
unless  ho  could  be  in  a  position  to  settle  with  Pim  Cherry 
at  any  time,  and  also  that  he  told  Pim  Cherry  that  he 
(Pim  Cherry)  was  to  bny  tho  cotton,  and  that  ho  was  not 
to  pass  his  (the  defendant's)  name  for  it. 

Pamgraph  3. — Ke-examined : 

(The  witness  was  asked  whether,  when  it  in  understood 
that  the  principal's  name  is  not  to  be  used,  it  is  neiml  in 
such  a  case  to  make  out  the  invoice  and  carry  the  matter 
throDgh  in  the  name  of  the  brokers  ?  This  question  was 
objected  to ;  but  Urett,  J.  received  the  evidence  as  ex- 
plaining the  fact  to  which  tho  cross-examination  had 
been  directed.)  When  a  person,  situated  as  I  was,  is  told 
by_  tho  broker  the  name  of  the  principal,  but  that  the 
principal  docs  not  wish  his  name  to  appear,  it  is,  I  believe, 
the  usual  conrse  to  make  out  the  documents,  and  to  make 
these  entries  in  tho  broker's  name.  We  have  paid  the 
difference  arising  from  the  loss  to  our  principals. 

Paragraph  4. — Doimld  Calder : 

I  am  one  of  the  plaintiffs.  When  the  ootton  came  to 
be  two  or  three  days  past  due,  I  saw  Pim  Cherry  and  told 
him  I  hoped  there  was  to  be  no  difficulty  about  the  pay- 
ment. When  another  day  had  elapsed  and  no  money  had 
come  in,  I  then  said  I  should  have  to  apply  myself  to  the 
defendant.  He  then  explained  to  me  that  he  had  sold  the 
ootton  to  Mr.  Thomas  Fairclongh  after  it  had  arrived, 
and  he  said  that  so  soon  as  it  was  applied  for  by  Mr. 
Fairclongh,  which  wonld  be  in  a  day  or  two,  there  would 
be  no  difficulty  about  the  payment,  because  all  that  he  had 
to  do  was  to  go  to  the  defendsnt  for  the  difference.  I  wrote 
the  letter  of  the  2nd  Aug.  myself  to  Mr.  Pim  Cherry  ask- 
ing payment ;  I  never  for  an  instant  looked  to  him 
Bersonally  as  our  debtor.  It  is  onr  invariable  course  of 
business  in  a  oontraot  of  this  kind  to  carry  the  contract 
through  with  the  broker.  A  transaction  of  this  kind, 
when  the  principal's  name  is  kept  out  of  a  contract,  is  a 
very  common  practice. 

The  following  evidence  was  given  for  tho 
defendant : 
Parogi-ajih  5. — George  Curzon  Dobell : 
I  am  the  defendant  in  this  action.  Shortly  before  or 
on  the  28th  Jan.  Mr.  Pim  Cherry  came  to  me  and  wanted 
me  to  buy  100  bales  of  ootton.  I  told  him  at  first  I  would 
have  nothing  to  do  with  it,  because  I  did  not  want  my 
name  to  appear,  and  if  I  went  into  a  transaotion  I  wished 
it  to  be  80  that  I  oonld  dose  it  any  time,  and  I  did  not. 
want  to  have  to  do  with  a  third  party.  He  replied,  that 
his  credit  was  good  enough,  and  he  oonld  buy  100  bales  in 
his  own  name.  I  said,  if  people  would  moke  him  the 
responsible  l>arty  he  miffht  do  it,  aad,  so  that  I  could 
settle  with  him  at  any  time,  that  I  would  take  the  100 
boles.  Beyond  this  I  gave  him  no  other  anthority.  I  got 
from  him,  about  that  day,  an  advice  note,  that  he  hod 
bought  1(X>  bales  of  cotton.  I  destroyed  this  contract 
note  when  the  thing  was  settled.  It  contained  the  name 
of  James  Wright  and  Co.  I  believe  it  was  in  these  terms, 
"  I  have  tbis  day  bonght  for  yon,  from  James  Wright  and 
Co.,"  &o.  I  never  at  any  other  time  got  any  other 
document  than  that  relating  to  the  matter.  I  saw 
Pim  CHierry  on  the  5th  May,  and  told  him  that  I 
intended  to  be  quit  of  the  cotton.  I  asked  him  what 
the  loss  was  on  it-  He  said  about  402.,  which  sum 
I  paid  him.  Mr.  Pim  Cherry  wrote  "  cancelled"  across  the 
contract  note,  and  afterwards  I  destroyed  it ;  perhaps  a 
month  afterwards.  I  heard  no  more  about  tho  ootton 
until  on  the  4th  Aug.,  Mr.  Dalgloish  called  upon  me.  t 
told  him  I  did  not  know  him  in  the  matter;  that  I 
had  settled  long  ago  with  Pim  Cheny.  I  then  told  him 
I  thought  Pim  Cherry  was  in  tho  office,  and  I  would  call 
him,  and  Pim  Clierry  told  Mr.  Dalgleish  that  I  had 
nothing  to  do  with  the  matter,  that  he  had  settled  it 
some  time  ago  with  me,  and  that  he  was  making  arrange- 
ments with  ms  friends,  and  he  expected  to  pay  the  money 
either  to-morrow  or  next  day.  Mr.  Dal^leish  said,  "  Will 
yon  say  the  next  day,  and  ataok  to  it  i"  He  said  he 
would.    Mr.  Dalgloish  said,  "  Then  it  will  be  all  right." 

Paragraph  6 — Cross-examined : 
I  am  a  general  merchant.    By  a  general  merobant  I 
mean  a  mam  who  deals  in  general  produce.    I  have  had 
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cotton  consigned  to  me.  I  have  sold  it  through  brokers 
in  the  ordinary  way ;  bnt  I  bare  had  very  Uttie  to  do  with 
cotton.  I  should  think  not  more  than  half  a  dozen  trans- 
actions altogether.  I  employ  brokers  for  many  other 
articles  of  prodace.  I  bare  never  had  a  transaction  with 
Pirn  Cherry  before.  When  his  clerk  ran  away  he  had  a 
bill  for  lOOOt. ;  he  came  to  me  and  asked  me  if  I  would  - 
lend  him  2001.  on  soourity,  bat  I  never  had  a  business 
transaction  with  him.  I  once  lent  Mr.  Matthews  6MI.  on 
Mr.  Matthew's  credit.  I  believe  it  was  for  Pirn  Cherry,  but 
I  believe  Pim  Cherry  never  got  it.  I  beliere  this  was  in 
June  or  July  of  this  year.  I  did  not  go  to  Pim  Cherry  at 
all  about  the  cotton  transaction.  I  sent  for  him,  and  be 
came  to  my  office ;  the  date  was  the  5th  Mar.  I  suppose 
I  read  the  bought  note  when  I  receired  it.  It  was  worded 
aomewliat  thus  : — "  G.  C.  Dobell.  Bear  Sir, — I  have  this 
day  bought  for  yon,  or  on  your  aooonnt,  from  Wright 
and  Co.,  to  arrive  in  Liverpool,  100  bales  of  cotton."  As 
a  mercantile  man  I  understood  from  the  documents  that 
Pim  Cherry  had  bought  100  bedes  of  cotton  from  James 
Wright  and  Co.  for  me.  It  might  have  been  two  months 
after  this  before  I  destroyed  the  note.  The  reason  why 
I  destroyed  it  was  that  the  transaction  was  a  private 
one.  I  bod  the  cheque  with  Cherry's  indorsement ;  I 
had  oanoellod  written  over  the  note  with  some  other 
papers  when  I  paid  Cherry  the  402.  I  thought  the  market 
was  going  down. 

Paragraph  7. — •Rc-esamined : 

The  cheque  yon  hand  me  is  the  oheqne  I  gave  for  the 
401.  It  bears  the  date  of  May  5,  and  is  endorsed  by  Pim 
Cherry.  When  I  got  the  note  on  the  28th  Jan.  I  felt 
certain  that  Pim  Cherry  had  acted  upon  the  instructions 
I  gave  him. 

The  learned  judge  iu  his  .siimmiugup  stated  that 
there  wore  three  <|ue.stions  for  the  jury ;  ttnst,  did 
the  defcudnnt  authorise  Cheriy  to  make  the  con- 
tract on  his  behalf  as  his  agent;  sccondlj',  did 
Pim  Cherry  as.^ume  to  make  the  contract  for  the 
defendant,  and  did  the  defouduut  with  the  know- 
ledge that  he  had  done  ho,  ratify  such  act.  The 
•luestion  was,  the  learned  judge  said,  whether 
tne  advice  note  received  by  the  defendant  dis- 
closed to  him  the  fact  that  Pim  Cherry  had  made 
a  contract  on  his  behalf  with  Wright  and  Co.  If 
the  jury  tltought  that  was  the  busme.«s  result,  the 
evidence  on  which  the  jury  might  say  that  he  did 
ratify  it  was  that  he  kept  the  advice  note  without 
communicating  with  AVright  and  Co.,  and  without 
rejecting  it;  thirdly,  did  the  plaintiff's,  with  a 
knowledge  that  Pim  Cherry  was  acting  as  agent 
for  the  defendant,  elect  to  enter  into  the  contract 
with  Pim  Chcrrv  as  principal,  upon  the  terms  of 
giving  credit  to  him  and  him  oidy  ? 

The  jmy  answered  the  two  fii-st  questions  in 
the  affirmative,  and  the  third  in  the  negative. 

The  learned  judge  thereupon  directed  a  verdict 
to  be  entei"cd  for  the  plaintiffs  for  530?.,  reserving 
leave  to  the  defendant  to  move  to  ent«r  a  ver- 
dict tor  him,  if,  assuming  the  facts  found  by 
the  jury  to  be  true,  they  could  not  properly  be 
given  iu  evidence,  having  regard  to  the  written 
contract ;  or  if,  on  the  whole  evidence,  he  ought  to 
have  directed  the  jury,  as  matter  of  law,  to  find 
for  the  defendant. 

On  the  12th  Jan.,  the  defendant  apphcd  to 
the  Court  of  Common  Pleas  at  Westminster, 
in  pursiumoe  of  the  leave  reserved,  for  a  rule 
camng  upon  the  plaintiffs  to  show- cause  why 
the  said  verdict  ootained  iu  this  cause  should 
not  be  set  aside,  and  a  verdict  entered  for  the 
defendants  upon  the  grounds  reserved  as  above 
stated,  and  also  on  the  ground  of  misdirection. 
The  Court  of  Common  Pleas  decided  against  the 
said  application,  and  refused  to  grant  any  rule  to 
show  cause. 

The  defendant  Uierenpon  applied,  for  leave  to 


appeal  from  the  said  decision  so  far  as  it  related 
to  the  misdirection,  but  leave  to  appeal  was  re- 
fused. 

The  defendant  appealed  from  the  said  decision  so 
far  as  it  relates  .  to  the  grounds  upon  whicli 
leave  was  reserved  pursuant  to  the  provisions  of 
the  Common  Law  Procedure  Act  1854. 

The  question  for  the  opinion  of  the  Court  of 
Appeal  IS  whether  the  said  Court  of  Commou 
Pleas  ought  to  have  granted  a  rule  to  show  cause 
in  pursuance  of  the  said  application  upon  the 
grounds  reserved  at  the  trial,  or  upon  either  uf 
them. 

If  yea,  a  rule  to  show  cause  is.  to  be  granted, 
according  to  the  judgment  of  the  Court  of  Appeal, 
and  to  be  afterwards  argued  and  disposed  of  iu 
that  court,  pursuant  to  the  provision  of  the  Com- 
mon Law  Procedure  Act  1854. 

Holkcr,  Q.C.  (Hcreeliel  with  him)  for  the  appel- 
lant (the  defendant). — There  was  no  evidence  to  gu 
to  the  jury  of  Cherry  having  authority  from  the  de- 
fendant to  make  the  contract  he  made,  and  nu 
evidence  of  the  defendant  having  ratified  his  acts. 
[BiACKBVBN,  J. — Is  not  the  advice  note  sent  by 
Cherry  and  received  by  the  defendant  evidence  for 
the  jury  that  the  defendant  had  ratified  Cherry's 
conduct  ?]  No.  The  defendant  had  given  certain 
instructions  to  Chen-y,  and  the  advice  note  simply 
amounts  to  Cherry  saying,  "  I  have  carried  out  your 
instructions."  [Lusii,  J.— Is  it  not  rather  tanta- 
mount to  sayins,  "  I  have  not  obeyed  your  ui- 
structions,  but  nave  bought  on  your  i-esponsi- 
biUty  ?"]  It  is  evident  that  the  defendant  did  not 
so  understand  it.  [Blackbl'bn,  J. — It  socms  to 
me  that  there  certainly  was  evidence  for  the  jury 
of  i-atification  by  the  defendant,  and  they  have 
found  that  the  defendant  ratified  Cherry's  acts.J 
My  next  point  is,  that  it  was  not  competent  for  the 
plaintiffs  to  show  by  parol  evidence  that  the  con- 
tract was  not  made  with  Cherry.  The  written 
contract  was  on  the  face  of  it  made  with  Chei^. 
The  invoice  was  sent  to  him.  In  the  plaintiffs' 
settlement  book  Chernr  was  described  as  the 
buyer  of  the  cotton.  When  the  cotton  arrived  the 
plaintiffs  applied  to  Cherry  to  receive  it,  and 
threatened  him  with  proceedings.  All  this  was 
done,  though  the  name  of  Cherry's  principal  had 
been  disclosed  at  the  time  the  contract  was  made. 
There  is  a  difference  between  a  case  where  the 
name  of  the  principal  is  disclosed  at  the  time  the 
agent  makes  the  contract,  and  the  case  where  the 
name  is  not  disclosed.  In  the  latter  case  the 
other  party  may  elect,  on  discovering  who  the 
principal  is,  to  treat  the  contract  as  made 
with  the  agent  or  with  the  principal ;  in  the 
former  case,  if  (as  was  done  here)  the  other  party 
chooses  to  make  out  a  written  contract,  which  on 
the  face  of  it  purports  to  be  made  with  the  agent 
as  a  principal,  and  also  debits  the  agent  as  though 
he  were  the  real  buyer,  he  cannot  afterwards  pro- 
ceed against  the  real  i>rincipaL  [Biackbcbn,  J. — 
Is  it  not  all  one  whether  the  name  of  the  principal 
is  disclosed  or  not  ?  Martis,  B. — If  the  plmntiffs 
had  said,  "  We  will  have  nothing  to  do  with 
Dobell,  but  conti-act  only  with  you,  Cherry,"  they 
could  not  afterwards  sue  Dobell,  because  they  would 
have  mode  their  election;  but  that  was  not  the 
case  here.  On  the  conti-air,  they  expressly  said 
that  they  would  not  trust  Cherry.]  The  contract 
must  have  been  made  with  one  or  the  other ;  ik 
could  not  be  made  with  both.  [Blackbubn,  J. — 
Why  not  P    The  master  of  a  ship  and  the  owner 
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an-  both  liable  on  a  contract  purporting  to  be 
made  with  the  master.]  That  is  an  oxcoptional 
case.  [Blvckburs,  J.  -Xot  iitall.]  The  plaintiffs 
■were  bound  to  prove,  if  they  wi.shed  to  show  that 
they  contracted  with  the  defendant,  that  they  did 
not  contract  with  Cherry.  [Bi..\rKBruN,  J. — Not 
at  all.  In  Short  v.  S)»'i'hn<i,i  {■>  B.  A  Ad.  962). 
Parke,  J.,  in  his  judgment,  says :  "  It  is  found 
tlist  the  plaintiffs  Trere  authorised  by  Hudson  to 
Imy  oil  of  the  defendant,  and  the  contract  was 
biuding  both  on  them,  and,  if  the  defendant  chose 
to  enforce  it,  on  Hudson."]  "V\Tiat  then  becomes 
of  the  doctrine  of  election  ?  If  both  are  liable, 
there  can  be  no  need  to  elect;  and  yet  it  could 
not  be  said  that  the  sellers  might  sue  the  agent 
and  afterwards  the  principal.  [BLACKBrnx,  J. — 
Probably  not;  the  maxim  traiifit  in  rem  Jtuii'tn- 
litm  would  apply.]  Thompson  v.  DavnpoH  (2  Sm. 
L  C.  327),  directly  confirms  my  argniment.  [Lush, 
J.— There  the  question  of  election  was  as  to  whom 
the  seller  gave  credit.]  Fatersan  v.  Oandasemii 
VI  Sm.  L.  C.  313)  also  shows  that  I  am  right. 
TliicKBURy,  J.— The  question  here  is,  as  it  was 
there— What  was  the  contract  made  at  the  time  ? 
Keuv,  C.  B. — All  the  acts  of  the  plaintiffs  taken 
tnjjether  do  not  amount  to  an  iiTevocable  election 
on  their  pari;  to  treat  Cherrj-  as  the  principal. 
Down  to  the  time  of  action  brought,  if  not  later, 
»n  election  may  be  made.]  That  is  directly  con- 
traiy  to  what  was  laid  down  as  the  law  in  Thmnp- 
•-•»  r.  Daven\wrt,  by  Littledale.  J. :  "  But  if  the 
prinnpal  be  bmown  to  the  seller  at  the  time  when 
he  makes  the  contract,  and  he,  with  a  full 
knowledge  of  the  principal,  chooses  to  debit  the 
agent,  he  thereby  tnakes  his  election,  and  he  can- 
not afterwards  charge  the  priuciiial."  [Black- 
WES.  J. — I  do  not  know  what  difference  it  makes 
whether  the  name  of  the  principal  be  disclosed  at 
the  time  or  not ;  the  question  in  aU  these  cases  is, 
whether  the  contract  was  made  with  the  real  prin- 
cipal or  with  the  agent  as  a  principal.] 

Qvain,  Q.C.  and  C.  Bnsgell,  for  the  plaintiffs, 
were  not  heard. 

Kelly,  C.B. — I  quite  agree  with  Mr.  Holker  as 
to  the  extreme  importance  of  the  questions  raised 
in  this  case;  but  I  feel  entirely  free  from  doubt  or 
diffictdty  upon  the  matter.  There  were  not  two 
wmtracts,  but  one;  and  that  was  made  between 
the  plaintiffs  on  the  one  hand,  and  by  an  agent  on 
the  other.  There  is  nothing  on  the  face  of  the 
contract  to  show  that  it  was  not  made  by  Cherry  on 
bdudf  of  a  principal.  It  was  so  made,  and  the 
name  of  the  principal  was  disclosed  at  the  time. 
The  plaintiffs  clearly  have  the  right,  there  being 
»  principal,  to  elect  whether  they  will  regard  him 
«r  the  agent  as  the  principal,  although  the  contract 
purports  on  the  face  of  it  to  be  made  with  the  agent 
as  principal.  If  the  plaintiffs  had  made  tueir 
election  in  favour  of  treating  Cherry  as  the  prin- 
<^pal,  there  would  be  an  end  to  the  case. 
Bat  where  a  man  has  an  election,  he  does  not  con- 
dusively  exercise  it,  except  by  suing  one  party  to 
juc^^ent.  Here  that  was  not  done.  I  think  that 
my  brother  Brett  left  the  proper  questions  to  the 
jury,  and  that  there  was  sufficient  evidence  to 
warrant  them  in  finding  that  the  plaintiffs  never 
elected  to  give  exclusive  credit  to  Cheny  in  the 
matter.  The  defendant  is  now  precluded  by  the 
verdict  of  the  jury  from  further  contesting  his 
Kabtlity. 

Mabtei,  B. — All  that  I  can  say  is,  that  for  years 
the  true  rule  on  this  subject  has  been  considered 


to  be  that  laid  down  by  Parke.  B.,  in  Hiijgitig  v. 
Senior  (18  M.  &  \V.  834),  that  "There  is  no  doubt 
that  where  such  nn  agreement  is  made  *'  (speaking 
of  an  agireement  in  writing,  purporting  on  the 
face  of  it  to  be  made  between  principals  and  sub- 
scribed by  the  party  to  be  charged  therewith, 
without  qnaliflcatiou).  '•  it  is  competent  to  show 
that  ono  or  both  of  the  contracting  parties  wero 
agents  for  other  persons,  and  acted  as  such  agents 
in  making  the  contract,  so  as  to  give  the  benefit  of 
the  contract  on  the  one  hand  to,  and  charge  witli 
liabiUtyon  the  other,  the  unnamed  principius,  and 
this  whether  the  agreement  be  or  be  not  required 
to  be  in  writing  by  the  Statute  of  Frauds ;  and 
this  evidence  in  no  way  contradicts  the  written 
agreement."  The  word  "  unnamed  "  there  means 
not  absolutely  unnamed,  but  unnamed  in  the 
writing. 

Blackbcbs.  J.— I  am  of  the  same  opinion.  I 
should  just  like  to  say  one  word  on  the  subject  of 
election.  Where  a  principal  has  an  agent  acting 
for  him,  he  is  bound  by  the  agent's  acts  within  th« 
scope  of  his  authority,  and  none  the  less  so  because 
the  agent  had  entered  into  a  written  contract  in 
such  a  form  that  he,  the  agent,  is  personally  liable 
on  it.  The  principal  may  be  liable  all  the  same. 
But  there  are  many  positions  in  which  a  man  is 
acting  for  another,  in  which  he  does  not  make 
his  principal  liable ;  as.  for  instance,  if  a  man  buys 
^ods  in  London  on  behalf  of  a  merchant  residing 
in  Scotland  or  New  Orleans,  or  anywhere  out  of 
the  jurisdiction  of  our  courts;  in  such  a  case  no 
one  could  suppose  that  he  was  pledging  the  liabi- 
lity of  his  principal.  In  Thompson  v.  Dareuporf, 
at  the  time  the  contract  was  made,  the  seller  had 
no  privity  with  the  principal,  but  chose  to  give 
conclusive  credit  to  the  agent.  After  having  done 
that,  he  could  not  turn  round  and  charge  the 
principal. 

Cuannell,  B.,  Lvsh,  and  Hansen,  JJ.  concurred. 

Cleasby,  B. — I  will  only  add  that  in  this  case  • 
the  fact  of  an  election  having  been  made  in  favour 
of  Cherry  is  negatived  by  the  evidence,  for  it  was 
proved  by  two  witnesses  that,  when  it  was  wished 
to  cancel  the  name  of  the  princijMil,  it  was  usual 
to  carry  the  transaction  through  in  the  name  of 
the  broker. 

Judgment  affirmed. 

Attorneys  for  plaintiffs,  Eyt-e,  and  Co.,  for 
Oamet  and  Tarhett,  Liverpool. 

Attorneys  for  defendant,  Chester  and  Urqithmi. 

COUBT  OF  FBOBATE. 

Beported  }>t  'V-  I<>tcbst»,  Esq.,  Burister-at-Law. 

Tuesday,  April  18. 

(Before  Lord  Penzance.) 

Gross  V.  Hill  and  others. 

Testameniary  suit — WiU  vpsei — Opponent  not  neH 

of  kin — Executor  cmidemnea  in  costs. 
A  wiU  propounded  by  the  executor  was  opposed  by 
the  Vuchy  of  Lancaster  and  by  parties  daiming 
to  be  next  of  kin.    At  the  trial  the  will  was  pro- 
nounced against,  but  the  court  made  no  order  as 
to  costs.    In  a  subsequeiit  interest  suit  between  the 
Duchy  and  tiie  parties  claiming  as  the  next  of 
kin,  it  was  found  thai  they  were  not  next  of  kin. 
The  court  nevertheless  condemned  the  executor  in 
the  costs  of  disproving  the  will. 
The  plaintiff,  as  executor,  propounded  the  will  of 
S.  H.  Moreton,  late  of  Liverpool,  and  the  will  was 
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opposed  first  by  the  defendant,  who  claimed  to  be 
the  next  of  kin  of  the  deceased  testator,  and, 
secondly,  by  the  solicitor  to  the  Duchy  of  Lancas- 
ter, who  alleged  that  the  deceased  died  intestate,  a 
bastard,  and  without  any  next  of  kin,  and  that  the 
dueliy  was  entitled  to  half  the  personal  estate.  The 
validity  of  the  will  was  tried  before  the  court  itself 
in  June  1870,  both  the  defendants  and  the  duchy 
being  represented  by  counsel,  and  in  the  end  the 
court  )n-onounced  against  the  will,  reserving  the 
question  of  costs.  The  interest  of  defendants  was 
not  disputed  by  the  plaintiff,  but  subsequently  an 
interest  suit  was  instituted  between  the  duchy  and 
the  defendants,  the  result  of  which  was  that  a  Mrs. 
Alcock  and  Mrs.  M'Evay  were  the  next  of  kin  of 
the  deceased,  and  that  the  defendants  were  no 
next  of  kin. 

Dr.  Dfiime,  Q.  C.  (Dr.  Swrfhey  with  him),  on 
behalf  of  the  defendants,  now  moved  to  condemn 
the  plaintiff  in  the  costs  of  the  suit  for  deter- 
mining the  validity  of  the  will.  They  had  every 
reason  to  believe  at  the  time  the  case  was  tried 
that  they  were  the  next  of  kin,  and  their  proceed- 
ings have  had  the  effect  of  preserving  the  property 
for  those  who  ultimately  turned  out  to  be  the  next 
of  kin.    They  cited 

Hiiigerston  t.  Tvxker,  2  S.  A  T.  596. 

C.  Btiegell,  for  the  plaintiff,  contra. — ^The  defen- 
dants never  had  any  locun  standi,  and  ought  not  to 
be  entitled  to  costs.  The  plaintiff  was  abroad 
when  the  will  was  made,  and  is  entirely  free  from 
blame. 

Lord  Peszaxce. — The  ultimate  result  of  these 
proceedings  has  been  to  show  that  neither  the' 
defendants  nor  the  Duchy  of  Lancaster  were  enti- 
tled to  intervene.  But,  supposing  there  were  no 
other  difficulty  in  the  case,  the  court  has  to  say 
whether  the  ])laintiff  who  propounded  the  will 
ought  to  be  condemned  in  costs.  My  recollection 
'  of  the  circumstances  is  sufficient  to  enable  mo  to 
answer  that  question  in  the  affirmative.  It  is  true 
that  the  plaintiff  was  abroad  when  the  will  was 
made,  but  as  he  undertook  to  propound  the  will, 
he  must  accept  the  consequences  of  its  turning 
out  to  be  invalid.  It  is,  however,  urged  that  those 
who  opposed  the  will  were  ultimately  found  to 
have  had  no  interest,  and  that  practically  the  will 
has  lieen  set  aside  for  the  benefit  of  third  persons, 
of  whom  nothing  was  known  at  the  time  of  the 
trial.  It  seems  to  me  that  this  furnishes  no 
reason  why  the  plaintiff  should  not  pay  the  costs. 
Instead  of  accepting  the  defendants  as  opponents, 
he  might  have  disputed  their  interest,  and  insisted 
on  its  being  determined  whether  or  not  they  had  a 
locus  sfaitdt.  Instead  of  adopting  this  course,  he 
deliberately  withdrew  from  that  contest  when  the 
matter  was  before  me  in  chambers,  and  expressed 
himself  contented  to  go  to  trial  on  the  validity  of 
the  will  with  the  defendants.  If  the  defendants 
had  been  defeated,  their  want  of  interest  would 
not  have  saved  them  from  being  condemned  in 
costs,  if  the  case  had  in  other  respects  been  such 
as  to  lead  the  court  to  make  an  order  against 
them.  I  do  not  see  why  the  plaintiff  also  should 
not  take  the  consequences  of  his  failure.  The  case 
must  follow  the  general  rule  that  where  a  person 
unsuccessfully  propounds  a  will,  he  should  be  con- 
demned in  costs. 

Proctors  for  the  plaintiff,  Clarkton,  Son,  and 
Oreenwell. 

Attorneys  for  the  defendants,  Wright  and  Venti. 


April26atu:lMayS0. 

WTTCIIERLEy   V.  AnDBBWS. 

WiU — Two  »uit» — Comprotiiise  of  first  only  hinding 
on  ilie  2'artie»  to  it. 

A.  party  Intm-ested,  vho  i«  cognigaut  of  a  suit,  and 
has  had  fvM  notiee  and  opportunity  of  joining  in 
it,  is  bound  by  its  decision,  but  he  is  not  bound 
by  a  compromise.  A.,  one  of'  the  ncjct  of  hin  of  a 
deceased,  contested  the  validity  of  her  icill,  but  in 
the  course  of  the  suit  slui  entered  into  a  compromiie 
inith  the  ei^ecutor.  B.,  anotlier  of  the  veA  of  kin 
of  the  deceased,  teas  cognisant  of  tlte  ettH,  but  took 
no  pari  in  it  nor  in  the  compromise. 

B.  subsequently  instituted  proct'edinqs  for  tlm  revoca- 
tion of  probate,  and  it  teas  held  Utat  A.  alone  was 
bound  by  the  eomprouiise,  and  that  B.  was  ai 
libeiiy  to  contest  tlic  will  on  her  oica  behalf. 

Tub  defendant  in  this  case  propounded  the  will  of 
Mary  Ann  Osborne,  widow,  deceased,  late  of 
PeiTy  Pont  House,  Handsworth.  in  the  county  of 
Stafford.  In  opposition  to  it,  Mrs.  Mevrick,  one 
of  the  next  of  kin  of  the  deceased,  pleaded  undue 
influence  and  undue  execution.  The  case  came  on 
for  trial  before  the  court  and  a  special  jury  on 
March  16,  1870,  and  in  the  course  of  the  trial  Mrs. 
Mcyrick  withdrew  all  opposition  on  the  payment 
of  her  costs,  and  the  court  pronounced  for  the  will. 

On  the  5th  May  following  the  present  plaintiff, 
Mrs.  H.  WytcherJey,  a  sister  of  Mrs.  Meyrick,  took 
out  a  citation  calling  on  the  defendant  to  bring  in 
the  probate.  Iler  interest  was  challenged  by  the 
defendant,  but  she  succeeded  in  establishing  it,  and 
the  defendant's  attorney  then  filed  a  petition  to 
stay  contentious  proceedings,  oa  the  ground  that 
Mrs.  Wytcherley  had  been  privy  to  the  previous 
suit,  and,  having  already  had  an  opportunity  of 
contesting  the  validity  of  the  will  of  the  deceased, 
was  not  entitled  again  to  put  the  defendant  on 
proof  iu  solemn  form.  The  petition  also  alleged 
that  Mrs.  Meyrick  had  assented  to  the  compromise 
made  in  the  previous  trial,  and  that  Mrs.  Wytcher- 
ley, as  well  as  Mrs.  Meyrick,  had  instructed  the 
attorney  in  the  previous  suit.  In  reply  the  plain- 
tiff's attorney  filed  an  answer,  in  which,  though  he 
admitted  that  the  plaintiff  was  p>rivy  to  the  suit, 
he  denied  that  she  was  privy  to  the  compromise. 
Mrs.  Meyrick,  the  plaintiff  in  the  former  suit,  also 
filed  an  affidavit,  in  which  she  stated  that  the  com- 
promise was  made  by  her  attorney,  on  his  own 
responsibility,  and  without  her  knowledge  or 
authority.  The  case  now  came  before  the  court  on 
the  petition  of  the  defendant,  praying  that  proceed- 
ings might  be  stiiycd. 

Dr.  Dvane,  Q.C.  and  Dr.  Tristram^  for  the 
plaintiff. 

Dr.  Spinks,  Q.C.  and  Bayford,  for  the  defen- 
dant. 

The  following  cases  were  cited : 
Newell  and  King  v.  Weeks,  2  Phill.  224 ; 
Chamhers  v.  Mason,  5  C.  B.  82  ;  31  L.  T.  Bep.  86, 1%, 

256: 
Rafcliffe  v.  Barnes,  2  S.  A  T.  686 ;  4  L.  T.  Bep.  N.S. 
658. 

May  30. — Lord  Pbszan'cb. — ^The  question  in  this 
case  is  whether  the  plaintiff,  Mrs.  ■VVytchertey,i8  or 
is  not  barred  from  further  proceedings  by  the 
result  of  a  previous  suit.  The  plaintiff  is  the 
sister  of  Mrs.  Mevrick,  by  whom  the  will  of  the 
deceased  has  already  been  contested  in  this  coart  in 
the  suit  of  Mciirick  v.  Worth.  That  suit  was  com- 
menced by  Mrs.  Meyrick,  and  was  carried  on 
with  the  knowledge  and  cognisance  <rf  her  sister. 
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die  present  plaintiff.  It  vas  proved  in  part  of  the 
former  proceedings  that  both  sisters  went  to  the 
attomer,  but  that  Mrs.  Mejrrick  took  the  leading 
and  chief  pai't,  and  that  she  alone  was  made  a 
party  to  the  suit.  The  cause  came  on  for  trial, 
and  the  affidavit  of  Mrs.  Meyrick  as  to  what  then 
took  place  ts  to  the  effect  that  during  the  trial 
her  itftomey  called  her  out  of  court,  and  said  some- 
thing to  her  alx>ut  compromising  the  suit,  but  that 
before  she  could  answer  or  ask  For  an  cxplanution, 
he  returned  into  court,  and  when  she  herself  fol- 
lowed him  thither,  she  found  another  suit  was 
going  on,  and  was  told  that  her  suit  had  been  com- 
promised. The  compromise  was  certainly  one  of 
a  very  suspicious  character.  It  was  that  the 
attorney  should  be  paid  4001.  for  the  costs,  aud 
that  the  will  should  be  allowed  to  be  proved.  If 
His.  Meyrick's  affidavit  is  true,  she  has  been  most 
Rsodalously  ill-used  by  Mr.  Suckling,  the  attorney, 
and  she  might  bring  an  action  against  him.  It  is 
quite  proper  that  conduct  of  that  kind  should  be 
iirooght  to  the  knowledge  of  the  court.  But 
the  question  to-day  is  whether  Mrs.  Wytcherley 
ooght  to  bo  bound  by  her  sister's  proceedings  in 
the  former  suit.  It  was  contended  that  it  is  not 
necessary  in  the  Probate  Court  for  a  person  to 
be  a  party  to  a  suit,  in  order  to  be  bound  by  its 
lesnlL  After  looking  at  the  authorities,  I  am 
boond  to  say  chat  proposition  is  correct.  It  may, 
pohsps,  in  some  cases  operate  unjustly,  because 
it  lednora  the  matter  to  a  question  of  evidence,  as 
tohovhr  this  or  that  person  was  made  aware  of 
the  Tvioos  proceedings,  whereas  it  would  be  ca-sy 
to  aroid  all  aoabta  by  citing  any  person  on  whom 
it  a  desired  the  result  ot  the  snit  should  be  bind- 
ing. But  on  tiie  other  hand,  there  is  a  practice  iu 
this  court  by  which  any  person  having  an  interest 
m»T  make  himself  a  party  to  a  suit  by  intervening, 
•ad  the  consequence  of  this  is  that  the  judges  of 
the  prerogative  court  have  held  that  a  person 
most  be  Iwnnd  by  the  result  of  a  suit,  aud  cannot 
be  illowed  to  re-open  it,  if,  with  a  knowledge  of 
its  existence,  he  has  been  willing  to  stand  aside, 
«nd  to  allow  his  own  battle  to  be  fought  for 
him  by  someone  else  in  the  same  interest. 
Iliat  principle  is  founded  upon  justice  and 
common  sense,  and  is  in  numerous  cases  acted 
upon  in  the  Court  of  Chancery,  where,  if  the 
persons  interested  are  too  numerous  all  to  be 
nade  parties,  one  or  two  of  a  class  are  allowed  to 
npresent  their  feUows;  and  if  it  appears  to  the 
wort  that  ererything  has  been  done  bond  fide, 
iod  that  the  interests  of  the  parties  seeking  to 
disturb  the  arrangement  have  already  been  con- 
'idered.  it  will  not  allow  the  matter  to  be  re-opened, 
fhat  has  undoubtedly  been  the  rule  in  the 
^Ktognuye  Court,  but  I  do  not  find  that  it  has 
hitherto  been  applied  to  cases  of  compromise. 
It  is  one  thing  to  say  that  a  party  who  stands 
hy  and  aHowB  another  to  fight  his  battle  must 
be  bound  by  the  result,  but  it  is  quite  another 
dung  to  say  that  without  having  received  any 
notice  <rf  an  intended  comprombe,  and  without 
sty  knowledge  that  the  suit  was  not  going  on  to 
its  natural  end,  he  must,  nevertheless,  be  bound 
by  any  agreement  which  that  other  may  choose  to 
«oter  into,  i  find  no  authority  to  carry  the  rule 
to  Hat  length,  and  I  am  not  disposed  to  extend  it 
beyond  tita  limits  within  which  it  has  in  former 
<*«■  Inoi  oonfined.  In  the  present  case  if  the 
storf  of  tibe  ori^nal  plaintiff  bo  true,  the  com- 
pwWwwe  mm  not  a  foir  one,  even  as  far  she  was 


concerned;  but  setting  that  aside,  and  assuming 
for  the  moment  that  she  was  bound  bv  it,  I  see 
nothing  by  which  the  present  nlnintifls  can  bo 
bound.  Parties  must  understand  that  when  h 
bargain  is  mode  it  is  binding  only  on  the  person 
or  persons  with  whom  it  is  made,  and  that  tho 
persons  who  have  elected  to  stand  aside  from  a 
suit,  and  to  abide  by  the  decision  of  the  court,  are 
not  compelled  to  abide  by  a  compromise. 

Petition  illsmisgetl  iriih  eofts. 

Attorneys  for  plaintiff,  Fearou,  Clabon,  and 
Fonroii. 

Proctors  for  defendant,  Jeniter  and  />;//.<•. 

COX7BT    FOS    DIVOSCS    AVJ> 
aCATSIUOBX&Ii  CAT7SES. 

Beported  by  W.  LETCESTsa,  Ewt.,  BoriiiiUr^t-Law. 

April  18  atul  25. 

(Before  Lord  Pbnzakce,  J.  0.) 

Dixos  V.  DixoN. 

Dissolution   suit — -Applicatinn    to    vithdrai':   tri/c'e 

petition — Solioitw's  costs  unpaid  -  I'fucticc. 

The  wife  imeing  presented  a  petition  for  divorce,  iwit 

wished  to  withdi-aw  it.     The  motion-  was  opposed 

by  her  solicitors  on  the  ground  that  their  costs  had 

not  been  paid.     Under  tlie  cirenmstances,  the  court 

declined    to  make   an    order  forthwith   for    the 

withdrawal  af  the  petition,  but  directed  the  appli- 

caiion  to  be  reneraed  in  a  fortnight,  and  at  the 

same  time  made  the  order  fur  tlie  paijnisnt  of  the 

wife's  costs. 

This  was  a  wife's  petition  for  a  dissolution  of  her 

marriago,  on  the  ground  of  her  husband's  cruelty 

and  adultery.    The  petition  was  filed  on  Jan.  19, 

1871,  and  on  Feb.  28  following,  tho  respondent 

answered  denying  tho  charges  against  him.     A 

reconciliation  subsequently  took  place. 

Harmsivoiih,  on  behalf  of  the  wife,  now  moved 
to  dismiss  the  petition.  He  read  on  affidavit  from 
the  wife  stating  that  the  motion  was  made  by  her 
will  and  consent. 

Dr.  Swahey  opposed  on  behalf  of  the  wife's 
solicitors.  No  order  has  been  mode  for  the  pay- 
ment of  their  costs,  and  the  application  is  there- 
fore premature.    He  relied  on 

Cofrper  v.  Cooper,  3  S.  A  T.  398 ;  10  L.  T.  Eep.  N.  S. 
275. 

Ci'i:  adv.  vnlt. 

Api-il  25. — Lord  Pen«axce,  J.  O.-  -In  this  case, 
after  certain  proceedings  had  been  taken  by 
tho  wife  to  ot»tain  a  divorce,  a  reconciliation 
appears  to  have  been  brought  about,  and 
the  parties  now  wish  to  come  together  again. 
The  attorneys  who  have  acted  for  the  wife, 
however,  object  to  the  petition  being  dismissed 
forthwith,  liecause  no  order  has  yet  been  made  on 
the  husband  for  the  payment  of  the  wife's  costs, 
and  a  great  hardship  would  be  inflicted  on  them  if 
the  suit  were  put  an  end  to  without  any  provision 
being  made  for  their  payment.  Under  such  cir- 
cumstances the  court  will  hold  its  hand  and 
decline  to  dismiss  the  petition.  But  the  appUca- 
tion  may  be  renewed  in  a  fortnight. 

On  tho  application  of  Dr.  Swabey, 

The  CouBT  made  an  order  for  the  payvient  of 
the  wife's  costs. 

Attorney  for  petitioner,  Clarire,  Woodeoek,  and 
J{\lUtnd 

Attorneys  for  respondent.  Miller  Mid  Miller. 
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Tub  Bbig  J.  L.  Bowen  asd  bee  Cabgo. 
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AMESICAN  BEPOBTS. 

Exported  by  B.  D.  Bkxsdict,  Proctor  and  Adrocate  in 
AiminXtj. 

rMTED     STATES      DISTRICT      COURT- 
SOUTHERN  DISTRICT  OF  NEW  YORK. 
In  Admiralty. 
The  Brig  J.  L.  Bowes  and  uee  Cargo. 

fialva/je — Mutiny-  -Funiishhy  luioigaiioii. 
A  bfig  teas  four  days  out  from  port  wlum  an  affray 
occurred  between  ths  officers  and  four  of  the  crew 
in  which  the  nuuter  was  killed,  the  second  mate 
diealtled,  and  Hie  first  mate  seriously  injured.    He 
was  able,  however,  to  do  ditty,  and  taming  tlie  ship 
about,  sailed  her  for  two  days,  when  a  ship  eame  to 
Iwr,  in  answer  to  a  signal  of  distress,  and  the 
nude  of  tlie  ship  went  on  board  and  navigaied  Iter 
sixty  hom-s  to  a  place  of  safety.     TIte  brig  aiki 
lier  cargo  were  worth  50,000  dols.,  atid  a  libel  was 
filed  by  the  mate,  on  behalf  of  all  interested,  to  re- 
cover  s(dva:ge. 
Held,  tliat  it  teas  a  clear  case  for  salvage  compensa- 
tion, 3000   dots,  salvage    was    aivarded;    to  the 
otmiers  of  the  ship  1600  dols.,  to  /«>»•  master  450 
dole.,  to  the  libellant  650  dols.,  and  to  her  crew 
300  dols.,  according  to  their  wwjes. 
The  brig  /.  L.  Bowen,    was   bound   from  New 
York  to  Gibraltar,  with  a  ship's  company  of  a 
master  and  two  mates,  a  coloured  cook  and  six 
coloured    men  before   the   mast,    and  with  one 
psiisenger.     The  vessel  and  cargo   were    worth 
.">0,000  dols.    When  four  days  out,  on  Thursday, 
June  1,  1871,  an  affray  occurred  between  four  of 
the  seamen  and  the  officers,  in  which  the  master 
was  killed,  the  second  mate  was  so  injured  that  he 
wati  incapable  of  doingduty,  and  the  first  mate 
was  very  much  hurt.    He,  however,  remained  on 
deck  at  his  duty,  and  hetided  the  vessel  back  for 
New  York.    His  orders  were  obeyed  by  all  the 
men  who  were  fit  for  duty,  two  of  the  four  who 
were-  concerned  in  the  custurbance  having  been 
disabled.    The  passenger  rendered  what  assistance 
he  could,  but  the  first  mate  was  the  only  officer 
left  for  duty,  and  the  only  man  left  alive,  except 
the  second  mate,  who  understood  navigation,  and 
he  remained  on  deck  all  the  time  without  sleep, 
from  the  afiray   till     Saturday     morning.      On 
Friday  a  signal  of  distress  was  set,  and  on  Sa- 
turday morning  the    ship  Europa,  bound   from 
Bremen  to  New  York  with  a  general  cargo  and 
i:tO  passengers,  came  in  sight,  noticed  the  signal 
of  distress,  and  made  for  her.    The  JB«ropa  nad 
but  one  mate,  Charles  H.  Hilmer,  and  he  was  the 
only  one  on  the  Europa,  except  the  master,  who 
could  navigate  the  ship.    The  cook  of  the  brig 
and  one  man  were  sent  in  a  boat  to  the  Europa, 
and  her  master  was  informed  of  the  condition  of 
things,  and  he  sent  his  mate  on  board  the  brig 
who  Dad  an  interview  with  the  mate  of  the  brig, 
and  learned  firom  him  what  had  happened. 

The  mate  of  the  brig  requested  assistance,  and 
Hilmer,  having  returned  to  the  Europa  and 
reported,  went,  by  permission  of  the  master  of  the 
Kitropa,  on  lioard  of  the  brig  to  assist  in  her  navi- 
gation. On  board  of  her  he  discharged  the  duties 
of  his  position  as  mate,  the  first  mate  of  the  brig 
also  assisting.  The  brig  reached  New  York  late 
on  Monday  night,  the  services  of  Hilmer  covering 
a  Uttle  over  sixty  hours.  The  weather  was  fine  ^ 
the  time,  though  soon  after  Hilmer  went  for  ser- 


vice on  botird  of  the  brig  a  fog  came  on,  and  the 
vessels  lost  sight  of  each  other.  The  Exiropa. 
reached  New  York  twenty-four  hours  sooner  than 
the  brig  did. 

Hilmer  filed  a  libel  against  the  brig  and  her 
cargo  on  behalf  of  himself  and  all  others,  claiming 
salvitge  compensation.  An  answer  was  put  in 
denying  that  the  service  was  one  of  great  peril  or 
langer,  and  denying  that  the  brig  and  her  cargo 
were  rescued  tVom  any  considerable  peril,  or  were 
in  any  peril  beyond  the  power  of  her  mariners  to 
control. 

For  libellant,  Beebc,  Donohnc.  and  Cooke. 

For  claimants,  Scttdder  and  Carter. 

Blatcutord,  J.— There  can  be  no  doubt  that  the 
service  in  this  case  was  a  salvage  service,  in  rc- 
spect  of  which  the  owners  of  the  Europa  and  her 
master  and  crew  are  entitled  to  a  salvage  compen- 
sation: (Tlte  Alphoiiso,  1  Curtis *8  C.  C.  R.  376; 
The  Czarina,  2  Sprague,  48 ;  'The  Roe,  Swabey's  R. 
48;  The  Janet  ifitcMl,  id.  3;  The  Goloiidriiia, 
L.B.1  Eccl.  &  Adm.  334;  Joneson  Salvage  14.)  The 
only  contest  in  the  case  is  as  to  the  amount  to  be 
awarded.  The  answer  avers  that  the  owners  of 
the  brig  and  cargo  arc  willing  to  ntake  ample  com- 
pensation for  the  services  rendered,  but  that  tlie 
sum  demanded  has  been  so  unreasonable  and  iu- 
equitable  that  no  settlement  could  be  mode.  What 
that  sum  was  is  not  stated  in  the  answer  nor 
shown  by  the  evidence.  The  libel  specifies  nr> 
amount,  but  demands  reasonable  compensation.  In 
the  case  of  lite  Alphon^o  (1  Cnrtis's  C.  C.  R.  376). 
the  two  mates  of  the  Alphonso  were  disabled,  tlx- 
master  was  ill  with  the  yellow  fever,  a  signal  of 
distress  was  flying,  and  the  mate  of  the  salving 
vesf^el  took  command  of  the  Alphonso,  and  ran  hor 
a  distance  of  twenty-three  miles  to  a  port  of 
safety,  and  the  Alpftonso  and  her  cargo  weit 
worth  15,000  dols.  The  court  allowed  750  dols. 
salvage,  giving  300  dols.  of  it  to  the  mate.  In  the 
case  of  Tlie  Czarina  (2  Sprague,  48),  the  master 
and  the  two  mates  of  the  Czarina  had  been  killed, 
no  one  was  left  to  navigate  her ;  she  and  her  cargo 
were  worth  about  50,000  dols.,  and  the  chief  mate 
of  the  salving  vessel  was  put  on  board  of  the 
Czarina  and  navigated  her  for  twenty  days.  The 
owners,  master,  mate,  and  sailors  of  the  salving 
vessel  brought  suit,  and  the  court  awarded  to 
them  5485  dols.,  of  which  the  owners  received 
3500  dols.,  the  master,  800  dols.,  the  first  mate, 
1000  dols.,  the  second  mate,  25  dols.,  and  sixteen 
sailors  10  dols.  each.  (See  also  the  cases  of  The 
Boe,  Hie  Janet  Mitchell,  and  Tlie  Oolondrina^  above 
cited.)  In  the  present  case,  I  think  the  sum  of 
3000  dols.  is  a  proper  allowance.  Of  this  I  award 
to  the  owners  of  the  Europa  1600  dols.,  to  her 
master,  450  dols.,  to  the  libellant  Hilmer,  650  dels., 
and  to  the  rest  of  her  crew,  300  dols.,  to  be  di- 
vided according  to  their  wages.  I  give  the  libel- 
lant costs. 
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KtOR  COUBT   OF    ADMTRAT.TT 
(TRUTiAND). 

Repoitad  bj  Aschisils  J.  Nicous,  Eaq., 
SkTTiater-at-LftW. 

.<pra  15, 17, 18, 19.  and  27. 

Tm!  Staffordshire. 

Botfoniry  hmui — Cammunieation  with  oivuef — BUI 
of  GKhangc — Collateral    tecnrity — Procedure  m 
colonial  eoui-t. 
A  BrUith  ship,  utuler  a  charter  from  Lomlon  to 
Catlao,  put  into  Melbourne  for   repairg.    Tim 
inagter,  who  was  aitepart  ovnter,  fearing  that  the 
thtpun-ightg  tcould,  uitle$»  their  daimg  were  paid, 
detain    the    vessel,   and  that  she   miglU  (lum   he 
'unable  to  fulfil  her  charter,  raised  tlie  necessary 
ftauUfrom  the  ship's  assets  at  Melbotirne  upon  a 
hott4>ntry  bond  of  the  ship  and  freight. 
Held,  that  the  bond  was  not  invalidated  by  the  absence 
<^ previous  communication  between  the  master  and 
(he  co-owner ;  and  that  the  case  was  distingaishdble 
from  The  Panama  {L.  Rep.  3  P.  C.  199 ;  22  L.  T. 
Rep.  N.  8.  73),  and  from  aU  tliose  in  which  {lie 
•jeaeral  duty  of  previous  commimication  is  laid 
joint. 
Ilddalno,  that,  although  a  bottomry  IransaHion  ca^v- 
(U)t  be  based  upon  personal  security,  bills  of  ex- 
Aa»ge  may  be  given  in  addition  to  the  bond. 
S*U  also,  OiaU  the  tnortgagee  of  a  ship  cannot,  for 
tie  purposes  of  su<ih  previous  communication  as  is 
B^fttary  betweeii  tlie  party  hypothecating  thu  ship 
•ud  the  owner,  be  deemed  an  oumer ;  though  it 
imf  be  otherwise  if  tlie  mortgagee  be  also  the  ship's 
ugatt  and  agent  for  the  owner. 
HM  also,  that  U  may  be  presumed  that  tlie  pro- 
rerfure  m  the  Viee-Admiralty  Court  of  Victoria  is 
to  far  analogous  to  thai  in  the  maritime  courts  of 
Great  Britain  atid  Ireland-,  thai  a  shipwri-ght  of 
Melbourne  would  be  entitled  to  arrest  a  British 
Aip  and  detain  her  untU  his  legal  demands  upon 
her  were  satisfy. 
This  was  a  csause  of  bottomry,  and  the  petition, 
which  was  instituted  on  behalf  of  the  Bank  of  New 
Sooth  Wales,  of  Old  Broad-street,  in  the  city  of 
London,  stated,  that  the  Sta^ordehire,  while  on  a 
vo}rsge  from  Liondon  to  Callao,  put  into  Melbourne, 
and,  beiuK  in  want  of  funds  necessary  to  enable  her 
to  proc^d  on  her  voyage,  the  master,  having  no 
otdit  at  Melbourne,  and  being  unable  to  obtain 
the  necessary  money  there,  was  compelled  to  and 
<lid  take  up  and  borrow  from  Henry  Dickson  and 
Walter  Williams,  of  Melbourne,  on  bottomry  of  the 
^aid  vessel  and  her  freight,  the  sum  of  3,2652.,  for 
the  aforesaid  purposes ;  and  by  a  certain  bond  of 
bottomry,  dated  the  7th  Sept  1869,  the  master  of 
the  gaid  ship  hypothecated  her  and  her  freight  to 
the  said  Messrs.    Dickson   and  Williams,    their 
fiecators,     administrators,     and    assigns,    as     a 
■^oirity  for  the  said  sum,  which  was  thereby  made 
payable  to  them  within  seven  days  next  after  the 
«afe  urival  of  the  Stafordshire  at  Callao,  with  a 
condition  that  if  the  said  ship  should  be  lost,  cast 
*waj,  or  destroyed  before  her  arrival  at  the  said 
port,  then  the  said  sum  should  not  be  recover- 
able.   That,  in  consequence  of  the  second  advance 
of  mmey,  the  Staffordshire  was  enabled  to  proceed 
to  Callao,  where  she  arrived  safely,  having  earned 
a  considerable  frdght  in  respect  of  her  said  voyage ; 
Uiat  the  pUintim  were  now  the  assignees  and 
ItiWftil  owvm  at  the  said  bond ;  and  that  frequent 
*Pl'H"*tton«  Ind  been  made  to  the  defendants  for 


payment  of  the  amount  due  thereon,  but  that  they 
had  neglected  and  refused  to  pay  the  same. 

The  answer  put  in  by  the  defendant  W.  H. 
Smith,  of  Hyde-park,  will  be  found  set  out,  so  far 
as  is  materi^,  in  the  judgment  of  the  conit. 

Elringion,  Q.C.,  LL.D.,  Boyd,  LL.D.,  and  Cor- 
rigan,  LL.D.  appeared  foi*  the  pUiintiifs. 

Todd,  Q.C.,  Seeds,  LL.D.,  and  Madden  appcwed 
for  the  defendant. 

The  evidence  of  Mr.  Cnrric  and  othej-s,  taken  by 
commission   in  Loudon,  on  the  6th  Dec.  1870  and 
following  days,  was  read  at  the  hearing. 
The  following  oases  were  cited  : 
The  IaxiU,  L.  Bep.  2  Adm.  &  Eoo.  251 ;  19  L.  T.  Bep. 

N.  S.  71 ; 
Tlie  Great  Eastern,  L.  Bep.  2  Adm.  &  Eo.  88 ; 
The  Royal  Arch,  Sffab.  259  ; 
The  Jacob,  4  Chr.  Bob.  245 ; 
37t«  Kamak,  h.  Bep.  2  Adm.  &  Eo.  289 ;  21 L.  T.  Bep. 

N.  S.  159  :  and 
The  Ariadne,  1  W.  Bob.  411 ;  1  Pritohard's  Dig.  45. 

Cttr.  adr.  vult. 
April  27. — ^TowxsESD,  J. — The  facts  of  this  case, 
which  has  been  so  fully  and  ably  discussed,  arc 
these :  The  suit  has  been  instituted  to  enforce  pay- 
ment of  a  bottomry  bond  for  3265/.,  which  was 
executed  at  Melbourne,  in  Australia,  on  7th  Sept. 
1869,  by  William  Barrett,  since  deceased,  who  was 
then  the  master  of  the  Hfaffordshirc,  of  London, 
and  a  part  owner  of  twenty-two  sixty-fourths  of 
that  vessel,  to  Henry  Dickson  and  Walter  Wil- 
liams, ship  agents,  who  have  assigned  the  bond  to 
the  plaintiffs,  the  London  branch  of  the  Bank  of 
New  South  Wales.  Neither  the  execution  nor  the 
assignment  of  the  bond  is  disputed,  but  the  de- 
fendant Mr.  W.  H.  Smith,  of  London,  who  is 
owner  of  the  remaining  forty-two  sixty-fourths  of 
the  vessel,  disputes  the  validity  of  the  bond  on 
several  grounds,  to  which  I  shall  hereafter  refer. 
No  other  party  has  appeared  in  the  cause.  The 
bond  binds  the  vessel  and  her  freight  to  be  earned 
on  her  then  intended  voyage  from  Melbourne  to 
Callao,  and  from  thence  to  any  other  port  or 
ports,  and  it  is  made  payable,  with  50  per  pent, 
oottomry  premium,  withm  seven  days  aft«r  the 
arrival  of  the  ship  at  Callao.  The  condition  of 
the  bond  recites  tnat  the  ship  had  lately  arrived 
from  London  at  Melbourne ;  that  she  was  in  want 
of  funds  to  enable  her  to  proceed  to  Callao,  where 
she  was  then  bound  and  about  to  go;  and  that 
without  such  funds  she  could  not  proceed.  It,  con- 
tains no  reference  to  bills  of  exchange,  or  to  any 
other  security,  collateral  or  otherwise.  Before  and 
at  that  time,  the  Staffordshire  was  subject  to  a 
mortgage  to  Mr.  Gumm,  of  London,  which  is 
stated  to  bear  date  22nd  Dec.  1868,  and  to  be 
still  subsisting,  but  it  has  not  been  given  in 
evidence  in  this  cause,  nor  does  the  exact  amoimt 
appear  which  it  was  intended  to  secure.  On  the 
same  day  as  the  date  of  the  mortgage,  the  owners 
of  the  ship  (Barrett  and  Smith)  gave  Mr.  Gumm 
a  letter,  which  is  in  evidence,  assigning  to  him 
all  the  freights  and  earnings  of  the  ship,  and  the 
insurances  effected  and  to  be  effected  on  the  shi]> 
and  freight,  empowering  him  to  effect  such  insur- 
ances as  he  might  deem  necessaiy,  appointing  him 
their  attorney  for  receiving  the  freights  and  insur- 
ance moneys,  constituting  him  ship's  husband, 
gi  vinghim  the  sole  management  of  the  vessel,  and  ap- 
pointing him  to  be  her  soleagent  at  homcand  abroad. 
It  does  not  appear  that  this  letter  was  specially 
communicated  to  Messrs.  Dickson  and  Williivms. 
but  Mr.  Dickson  states  that  he  undcrstrxwl  thnt 
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Gumin  had  the  principal  management  of  the  ship. 
The  latter,  by  a  letter  to  Dickson  and  Williams, 
dated  19th  Feb.  1809.  consi{»ned  the  ship  before 
her  arrival  at  Melbourne  to  their  firm.  They  had 
been  previously  acquainted  with  Mr.  Uumm,  and 
liad  done  Imsinex.s  for  hiui  as  shi])'s  agents.  The 
Slnfforihliiie  sailed  from  London  in  January  IStiO 
with  a  cargo  for  Melbourne.  She  becajne  leaky  on 
the  voyage,  and  when  she  an('li<>i-etl  at  Melbourne 
it  appeared  by  her  log  that  it  had  l)Osu  necessary 
to  keep  her  pumps  going  day  and  night.  Captain 
Barrett  placed  himself  in  the  hands  of  Dickson  and 
Williams,  as  agents  tor  the  ship,  and  in  a  few  day.s 
told  them  that  he  expected  to  be  obliged  to  expend 
about  10002.  in  repairs,  but  he  did  not  then  mention 
any  other  disbursements,  nor  ask  for  any  advances. 
This  is  accounted  for  by  the  fact  that  a  sum  of 
2100/.  was  payable  at  Melbourne  for  freight,  which 
sum  Mes.srs.  Dickson  and  Williams  werq  to  receive, 
the  ship  being  consigned  to  their  firm.  Dickson 
stateH  that  he  knew  it  was  their  duty  to  make  the 
necessary  ship's  disbursomonts  out  of  the  freight, 
but  they  had  no  reason  to  suppose  they  should 
have  occasion  to  advance  anything  beyond  the 
amount  of  that  freight ;  and  I  do  not  doubt  that  he 
was  also  at  that  time  confident  that  the  freight 
would  supply  a  snlRcient  fund  for  all  the  ship's 
expenditure  at  Melbourne.  When  the  cargo  was 
discharged  it  was  found  necessary  to  get  the  ship 
into  dock  to  be  examined  and  repaired;  and  it 
ap})ears  to  have  been  necessary  to  keep  the  ship 
waiting  for  a  slip  until  some  days  after  the  l(5th 
July.  The  repairs  were  completed,  and  the  vessel 
got  off  the  slip  before  the  I'Jth  Aug.,  but  the  ship- 
wright's bill  was  not  furnished  until  about  the 
24th  of  that  mouth.  The  only  evidence  of  what 
then  occurred  is  that  of  Mr.  Dickson.  The  bond 
was  then  executed.  Two  bills  were  also  drawn  by 
Captain  Barrett  on  Mr.  Gumm,  one  for  3586/., 
and  another  for  a  sum  of  19/.  The  former  was 
endorsed  by  Dickson  and  Williams  to  the  Bank  of 
New  South  Wales  at  Melbourne,  and  the  bond 
was  also  made  over  to  the  bank  in  the  usual 
manner.  The  Stoffonlahire  sailed  from  Mel- 
bourne for  Calloo  on  the  11th  Sept.,  the 
bond  being  sent  in  her,  with  a  letter  written 
by  Mr.  Dickson,  with  the  permission  of  the 
bank,  instructing  Gibbs  and  Co.  of  Lima  to  take 
the  directions  ot  the  Bank  of  New  South  Wales 
in  London  as  to  enforcing  the  bond.  Dickson 
states  that  he  informed  the  captain  of  the  fact, 
and  that  if  the  bill  was  not  honoured  the  bank 
would  instruct  Gibbs  and  Co.  to  enforce  the  bond. 
These,  ho  says,  were  the  instructions  given  to  the 
bank.  On  the  day  that  the  vessel  left  Melbourne 
Dickson  and  Williams  wrote  to  Mr.  Gumm  a  letter, 
which  was  the  first  intimation  that  appears  to  have 
been  given  to  anyone  in  England  of  any  intention 
to  hypothecate  the  ship,  or  of  the  fact  that  the 
bottomry  bond  had  been  given.  Mr.  Gumm  died 
in  the  month  of  October,  before  the  letter  arrived 
in  England.  It  reached  his  office  in  London,  as 
appears  from  the  evidence  of  Forde,  who  had 
been  in  his  employment  for  some  time,  who 
had  for  a  long  time  the  management  of  the 
transaction,  and  who  took  ])art  in  the  subsequent 
transactions  respecting  the  bill  in  Jjondon.  Forde 
says  that  Mr.  Gnmm  was  not  advised  that  funds 
were  needed  for  the  repairs ;  but  a  letter  to  him 
from  Capt.  Barrett,  datetl  13th  Aug.  1869,  must 
have  appnased  him  that  the  repairs  were  likely  to 
cost  about  30001. ;  and  a  letter  of  the  same  date 


from  Barrett  to  the  defendant  stated  the  same 
fact,  and  e.\prc!ised  a  doubt  aa  to  how  he  was  to 
get  the  money.    Neither  letter  alludes  to  bottomry, 
or  a  necessity  for  it.     Dickson  left  Melbourne  on 
12th  Sept..  and  arrived  in  England  on  30th  Oct. 
Tlio  bill  di'uwn  at  Melbourne,  together  with  the 
accounts  of  Dickson  and  Williams  with  Mr.  Gumm, 
resK-hed  London  on  2ud  Nov.     On  that  day  the  bill 
was  j)resented  at  Mj-.  Giunui's  office  for  acceptance, 
by  direction  of  Mr.  Currie,  tlie  secretary  of  the 
London  branch  of  the  Bank  of  New  South  Wales. 
It  was  returned  to  the  messenger  who  presented 
it,  who  was  merely  told  that  Mr.  Gnmm  was  dead. 
It  was  not  accepted,  nor  ^^-as  he  referred  to  Mr. 
Gumm's  executor,  or  to  any  other  person;  nor  was 
any  offer  made  to  consider  the  matter.    On  the 
next  day  the  bill  was  presented  again  by  a  notary, 
and  the  only  answer  given  was  "  No  advice,"  where- 
upon it  was  protested  for  non-acceptance.    Mr. 
Gumm's  will  was  not  proved  until  the  10th  Dec. 
1869;  and  on  the  5th   Nov.  Mr.   Forde  wrote  a 
letter,  signed  by  him  on  behalf  of  the  executors 
of  Gumm,  requesting  the  bank  to   present  the 
bill    again    when    due.      It    was    never    again 
presented,  nor  was  any  direct  application  ever 
made    to    the    executors    ot    Gumm     respecting 
it.     On  the  .5th  Nov.  Mr.  Taylor  and  Mr.  Dickson 
had  an  interview  with  Mr.  Currie,  at  which  Taylor 
told  Currie  there  would  be  no   difficulty  abont 
making  an  arrangement  as  to  the  bill,  but  that  it 
could  not  be  done  that  day ;    to  which  Currie 
replied,  "  Unless  the  money  is  here  by  four  o'clock 
this  afternoon,  the  bill  will  go  back  to  tho  colony." 
Taylor  aLso  states  that  ho  nad  another  interview 
with  Mr.  Currie  in  presence  of  the  defendant  on  the 
.same  evening,  when  the  defendant  gave  to  Mr. 
Currie  Ford's  letter  of  the  6th    Nov.    At  this 
interview  one  ot  the  directors  was  also  present, 
who  asked,  "  Why  didn't  you  pay  the  money  ?"  to 
which  Taylor  replied,  "  You  shall  have  it  when 
due ;  surely  you  do  not  want  it  before."     Nothing 
seems  to  have  been  said  i-especting  acceptance,  or 
about  the  executors.    The  next  mail  for  Lima  left 
London  on  tho  following  day  (6th  Nov.),  and  by  it 
Mr.  Currie  advised  Gibbs  and  Co.  that  the  bill  l:ad 
been  dishonoured,  and  directed  them  to  put  the 
bond  in  force.     On  the  11th  Nov.,  before  that 
direction  could  have  reached  Lima,  and  again  on 
the  16th  Nov.,  offers  were  made  by  Mr.  Forde  to 
Mr.  Currie  to  take  up  the  bill  by  actu&Uy  paj^ing 
tho  amount.    These  offers  were  declined,  tmless 
the  bank  should  be  indemnified  against  any  conse- 
quences that  might  ensue  from  the  bond  being 
enforced  in  Callao,  where  there  was  likely  to  be  a 
loss    on  the   sale  of  the  vessel.     Mr.   Currie's 
version  of  this  is  very  different ;  but  his  recollec- 
tion of  the  transactions  is  not  perfect.    Another 
unsuccessful  attempt  at  negotiation  was  made  on 
the  16th  Nov.    The  bond  was  not  paid  or  enforced 
at  Callao,  fVom  which  port  the  Staffm-dvhire  sailed 
on  her  homeward  joui-ney  about  tho  26th  Jan.  1870. 
and  on  her  arrival  at  Qucenstown,  on  the  18th  Jidy, 
1870,  she  was  arrested  in  this  suit.    Tho  defendant 
then  appeared,  and  on  the  21st  July  gave  bail 
generally  for  the  ship  and  freight.    The  petition 
prays  the  condemnation  ot  the  defendant  and  the 
bail  in  the  sum  alleged  to  be  dne,  the  bottomry 
premium,  the  interest,  and  tite  costs  of  suit.    The 
answer   opposes    the  bond  on  several  gronads: 
First,  that  the  money  wits  not  laid  out  in  expenses 
necessary  to  enable  the  ship  to  proceed  on  her 
voyage ;    secondly,    that   the   liond   was    btrt   a 
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wllatesal  security  for  the  amount  of  the  bill,  which 
amoaut  was,  it  is  alleged,  tendered  to  the  plaintiffs' 
mauagcr  shortly  after  the  bill  arrived  at  maturity, 
and  was  refused  by  him  unless  on  the  terms  of 
gettin:?  the  guarantee,  to   which   the  defendant 
contends  the  plaintiSs  wore  not  entitled ;  thirdly, 
tlmt  the  freight  sought  to  be  attached  was  not 
ta.Tied  on  the  voyage  from  Melboamo  to  Callao, 
where  the  sea  risk   ended,   but   Bince,   and  was 
earned  iu  respect  of  a  different  cargo  fi-om  that 
ffhic-h  was  on  board  when  the  bona  was  given; 
fourthly,  that  neither  Dickson  and  Williams,  nor 
Captain  Barrett,  communicated  with  the  defendant 
as  K)  requiring  an  advance  of  rao:icy,  nor  as  to  an}' 
imen::on  to  get  or  to  give  the  bond ;  fifthly,  that 
:he  bottomry  premium  is  excessive.    Two  of  these 
itfences,  the  third  and  fifth,  may  bo  at  once  dis- 
poned of.    The  bond  might  be  good  as  regards  the 
<tiip,  and  yet  be  invalid  as  regards  the  freight, 
i^nst  the  mortgagees.     But   Tlie  Jacob  (4  Ch. 
Kob.  245)  shows  that  the  mere  including  of  the 
fieight  of  a  subsequent  voyage  would  not  of  itself 
iaralidate  a  bottomi'y  bond;   and  in  Parsons  on 
Shippin?;,  vol.   1,   p.   160   (where   Tlie  Znphyr,  3 
Msson,  441,  is  cited),  it  is  stated  that  a  general 
hypothecation  of  the  freight  of  a  ship  is  construed 
to  include  all  the  freight  of  the  whole  voyage, 
whether  earned  at  the  time  the  bond  is  given  or 
la*.  provided  it  has  not  been  paid  to  vhe  master  or 
owner.    I  have  now  to  determine,  in  the  first  place, 
ii  ^bond  valid  as  a  bottomry  transaction  ?     The 
alleged  excessive  amount  of  the  premium  is  no 
objection  to  the  validity  of  the  bond,  because,  if  it 
be  excessive,  the  court  has  authority  to  moderate 
it:  La  Ymbel  (1  Dod.  277).    There  "is  no  evidence 
tbat  the  transaction  was  any  frr.ud  between  the 
Melbourne  agents  and  Captain  Barrett.     It  is  ad- 
nutted,  and  indeed  cannot  be  denied,  that  a  ship 
agent  may,   when  acting   with    good   faith    and 
integrity,  lend  money  on  bottomry,  provided  that 
the  transaction  be  in  other  respects  legally  valid. 
And  here  wo  have  ship  agents  dealing  with  a  part 
owTiei-  of  the  ship,  and  making  every  reasonable 
effort  to  correspond  with  the  gentleman  who  had 
consigned  her  to  them ;  nor  i->  there  a  single  mis- 
statement in  any  one  of  their  communicatiuus  with 
lam  that  bad  been  read.    The  fir.^t  ground  of  ob- 
jection to  the  bond  cannot,  in  my  opinion,  be 
nstained.    If  the  amount  for  which  the  bond  was 
given  includes  any  expenses  not   necessary  for 
enabling  the  ship  to  proceed  on  her  voyage,  such 
expenses  may  be  disallowed  in  a  Court  of  Admiralty, 
viA  a  decree  might  be  made  for  so  much  as  is  not 
<<pen  to  objection  and  is  sustained  by  sufficient 
pmof.    But  I  find  it  is  given  principally  for  the 
Ehipbailder's  account  for  repairs  done,  with  the 
eoncurrcnce  of  Captain  Barrett,  interested  as  a 
P«rt  owner,  and  under  the  inspection  of  the  sur- 
vtyorg  of  the  Chamber  of  Commerce,  to  a  vessel 
which  coald  not  possibly  have  gone  to  sea  leaking 
«  described.     The  questions  in  the  case  are  thus 
reduced  to  two — both  very  important — the  second 
^  tlie  fonrUi.    It  is  quite  certain  that  the  fourth 
pbjection  is  true  in  fact,  wliatover  be  its  effect 
in  btw.    The  defendant  contends  that  notice   of 
the  intention  to  hypothecate  a  vessel  must  bo 
given  to  the  owner,  if  possible ;  and  in  support  of 
that  proposition  the  cases  of  The  Olivier  (Lush. 
«4)  and  Tlie  Oriental  (7  Moo.  P.  C.  398)  have  been 
cited.    In  the  ibrmcr  com  Dr.  Lushington  stated 
the  rule  as  laid  down  by  the  Superior  Court  to 
Im  that  the  master,  before  giving  a  bond  on  ship 


and  cargo,  should,  if  practicable,  correspond  with 
the  owners  of  the  cargo,  as  well  as  with  those  of 
the  ship,  and  receive  instructions  from  them  ;  and 
that  the  lender  on  bottomry,  before  he  enters  into 
an  engagement  to  advance,  should  satisfy  himself 
that  such  communications  have  been  maile.  He 
says  :  "  The  whole  question  resolves  itself  into 
this.  Was  it  reasonably  prm^ticablo  for  the  master 
to  have  any  such  correspondence  with  the  ship|)er9 
and  consignees  of  the  cargo  ?"  Tlie  Ori'',iti'.l 
(7  Moo.  P.  C),  decided  by  the  Court  of  Appeal, 
lays  down  the  rule  that,  to  justify  the  agent  of  the 
ship  in  taking  a  bottomry  bond  on  the  vessel,  an 
express  communication  must  be  made  to  tho 
owner,  by  telegram,  if  possible.  In  The  Hahihim/ 
(Br.  &  Lush.  253)  a  question  arose  on  the  vali- 
dity of  a  bond  att'ecting  a  cargo;  and  Lord  Kings- 
down  laid  down  tho  rule  after  the  previous 
cases  had  been  cited.  So  in  Tke  Karnak  isi'.p.). 
Lord  Kingsdown  treats  the  fact  of  no  communica- 
tion having  been  made  with  the  owner  before  the 
bond  was  taken  as  one  the  effect  of  which  cannot 
be  appreciated  without  taking  it  in  connection 
with  the  other  facts  of  the  csise.  It  is,  therefore, 
my  duty  to  examine  whether  a  necessity  existed 
which  justified  the  loan,  and  whether  it  was  practi- 
cable, compatibly  with  that  necessity,  to  consult 
the  owner  previously.  No  question  arises  here  as 
to  consignees  of  a  cargo  ;  nor  would  it,  I  conceive, 
have  been  tho  duty  of  either  the  master  or  the 
lender  to  consult  the  mortgagee  merely  as  such. 
Tho  mortgagee  cannot  for  that  purpose  be  deemed 
an  owner;  thongh,  considering  him  a^  ship's  agent 
and  agent  for  Mr.  Smith,  the  case  might  be  diffe- 
rent. It  is  necessary  to  observe  that  there  is 
evidence  that  the  mail  left  ifelbniimo  for  England 
on  the  19th  June,  but  one  fortnifjht  after  tho  .ship's 
an-ival,  and  before  she  could  be  examined  ou  the 
slip.  Tho  next  mail  left  on  the  17th  July,  the 
next  on  14th  Aug.,  and  the  next  appears  to  have 
gone  on  the  13th  Sept.  On  the  19th  June  Dickson 
and  Williams  wrote  to  Mr.  Gumm,  informing  him 
thatit  was  expected  that  the  vessel  must  be  docked 
to  be  examined,  and  stating  that  the  captain 
thought  it  better  not  to  remit  any  money  on 
acconnt  of  freight  by  that  opportunity.  They  add: 
"  We  hope  the  repairs  may  not  amount  to  any  greai 
sum,  but  it  is  hard  to  say  what  may  be  required 
when  the  vessel  is  out  of  water."  That  letter  was 
received  by  Mr.  Gumm,  and  it  can  hardly  be 
doubted  that  they  knew  he  was  the  agent  for  tho 
owners  to  receive  the  freight.  They  would  not 
have  written  thus  to  a  mere  mortgagee.  It  seems 
a  fair  letter,  and  was  written  by  an  early  opportu- 
nity. They  wrote  again  by  the  next  mail  (ItJth 
July),  inclosing  copy  of  their  former  letter,  stating 
that  they  were  since  without  any  of  his  favoui-s, 
ond  informing  him  of  the  delay  about  the  slip. 
This  letter -also  was  received,  but  appears  not  to 
have  elicited  any  reply.  Was  there  fraud  or  con- 
cealment here  P  They  write  again  by  the  mail  of 
13th  Aug.,  and  inform  Gumm  that  the  repairs 
would  cost  6vcr  2000i.,  but  they  cotild  not  give 
him  the  exact  amotmt,  and  they  refer  him  to  the 
captain  for  the  expenditure.  The  also  refer  to  the 
"  almost  impossibility  of  Capt.  Barrett  reaching 
Callao  in  time  to  conform  to  the  guano  charter. ' 
From  tlie  documents  put  in  evidence  it  seems  pro- 
boble  that  the  existence  of  a  charter  to  Callao  was 
a  fact  well  known  to  Gnmm  and  to  the  defendant. 
On  the  evidence  I  cannot  have  a  doubt  that  the 
vessel  when  at  Melbourne  was  under  a  charter  for 
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CttUao,  which  it  was  deemed  of  great  importance 
both  by  the  master  and  agents  to  fulfil.     No  charter 
was  entered  into  at  Melbourne,  so  no  confusion  can 
arise  in  respect  of  any  second  document  of  that 
nature.     Having  then  evidence  of  a  charter,  the 
time  for  fulBUing  which  was  the  tlOth  Sept.,  and 
that  the  ship  was  bound  to  comply  with  it,  I  regard 
that  fact  as  one  of  the  elements  to  be  considered 
with  reference  to  the  necessity  of  the  case;  accord- 
ing to   the   interpretation    of    that    term  given 
by  the    Superior    Court  in    the    Kanink:      The 
amount  of  the  shipwright's  bill  appears  to  have 
taken  both  the  ship's  agents  and  Capt.  Barrett  by 
»ur|>rise ;  but  the  repairs  done  were  extensive,  and 
Barrett  has  made  no  objection  to  it  as  unfair.    No 
doubt  it  would  have  been  the  duty  of  the  master 
to  telegraph  with  the  owner  if  a  reply  could  have 
been  received  in  time  to  prevent  an  obvious  loss  by 
delay.     But  it  appears  that,  even  by  telegraph,  a 
reply  could  not  have  been  received  from  London 
much,  if  at  all,  before  Christmas.    It  has  not  been 
argued  whether  the  colonial    law  at  Melbourne 
enabled  the  shipwright  to  arrest  the  vessel.     The 
Btatutc  26  Vict.  c.  24,  gave  the  Vice-Admiralty 
Courts  of  certain  British  possessions  jurisdiction 
over  claims  in  respect  of  the  repairing  of  shii)s 
of  which  no  owner  is  domiciled  within  the  posses- 
."iou  when  the  work  is  done,  and  the  schedule  to 
that  Act    extends    its    provisions    to   the  Vice- 
AdmiraltT  Court  of  Victoria.    I  think  it  may  be 
presumed  that  the  procedure  in  that  court  is  so 
ihr  aiuilagous  to  that  in  the  maritime  courts  of 
(rroat  Britain  and  Ireland,  that  the  shipwright 
had  H  right  to  arrest  the  ship  to  satisfy  his  de- 
mund.s.     That  circumstance    alone,    or   even   his 
threat  to  enforce  such  a  right,  would  not,  according 
to  the  principle  laid  down   by  Lord  Stowell  in 
Tlie   Augusta  (1    Dod.    283),  and  recognised  in 
Tin'  Royal  Arch  (Swab.  279),  justify  the  granting 
of  a  bottomry  bond ;  bat,  as  Dr.  Lushington  has 
said  in  the  last-mentioned  case,  as  in  the  Tke 
yibilia  (1  W.  Bob.  1),  there  could  hardly  be  a 
stronger  necessity  for  the  execution  of  a  bottomry 
bond  than  that   a  vessel   might   otherwise    be 
arrested,    and    either    remain    under   detention 
or   be   sold,    and   that   circumstance,   combined 
with  others,  ou^t  to  be  taken  into  considera- 
tion.    In  The  Ka^nak  (svp),  as  in  the    present 
case,  the  money  was  required  to  pay  for  repairs 
which  had  been  previously  executed,  and  other 
charges  and  expenses  incurred  in  the  port  of  bot- 
tomrj'.    The  Court  of  Admiralty  held  the  bond 
valid',   and  the  decision  was  upheld    on  appeal, 
llickson  did  not  interfere  with  the  arrangements 
made  by  Capt.  Barrett ;  but  it  is  clear,  from  the 
judgment    in    Duncan    v.   Benmn   (1    Es.    561), 
that  a  merchant  advancing  money  on  bottomiy, 
though  bound  to  show  a  reasonable  cause  of  un- 
provided necessity  for  the  advance,  from  the  want 
of  repairs  or  otherwise,  is  not  bound  to  inquire 
iuto  the  expediency  of  incurring  those  repairs  with 
reference  to  the  interests  of  the  owner.    The  judg- 
ment of  Dr.  Lushington  in  Tlic  VihiUa  is  to  the 
same  effect.    Considering  all  these  things,  I  think 
this  case  is' distinguished  from  The  Panama  (L.  Bep. 
:!  P.  C.  199 ;  22  L.T.  Rep.  N.  S.  73),  and  indeed  from 
all  those  in  which  the  general  duty  of  previous  com- 
munication has  been  asserted.    I  thmk  the  choice 
of    Capt.    Barrett   was    prudent,   for   his    own 
advantage,  and   that    of  his   co-owner,  was   an 
act  of  necessity,  in  the  sense  in  which  that  term  is 
to  be  used,  where  he  gave  Mr.  Dickson  the  security 


he  required,  to  avoid  the  alternative  of  losing  the 
chance  of  performing  the  charter,  of  leaving  the 
ship  unemployed  for  nearly  four  months,  ana  pos- 
aiblj-  of  bcmg  involved  in  expensive  and  rninoa.'! 
litigation.  A  wrong  choice  would  have  involved  a 
severe  loss.  There  was  a  necessity,  as  laid  down 
by  Sir  W.  Erie  in  the  Kavnak.  Necessity  creates 
the  law  of  bottomry ;  it  supersedes  the  ordinary 
rules  of  conduct,  it  justifies  what  it  requires,  and 
whatever  is  just  and  reasonable  in  such  cases  is 
also  leeal.  Capt.  Barrett  was  himself  an  owner 
when  he  signed  the  bond.  Mr.  Dickson  says  the 
money  was  not  advanced  by  his  firm  on  personal 
credit ;  I  think  the  facts  confirm  his  statement. 
He  might  have  been  willing  to  risk  something  for 
the  benefit  of  Mr.  Gumm,  but  he  was  under  no 
obligation  to  advance  30001.  on  the  personal 
security  of  Gkimm,  whom,  it  is  to  be  remembered, 
Capt.  Barrett  had  no  authority  to  bind.  I 
theii^ore,  must  conclude  that  the  bond  is  not 
invalidated  in  this  partictilar  case  by  the  want  of 
previous  correspondence  with  the  defendant 
respecting  it.  But  there  is  yet  one  other  question 
to  be  determined — namely,  whether,  although  the 
bond  may  not  be  invalid  ah  initio,  the  bill  for 
35861.  is  to  be  deemed  the  primary  security,  and 
the  plaintiff  is  precluded  by  the  agreement  made 
between  Mr.  Dickson  and  Capt.  Barrett  to  hold 
over  the  bond,  from  now  endeavouring  to  put  the 
bond  in  suit.  It  is  admitted  that  there  was  no 
tender  made  in  cash  of  the  payment  of  the  bill,  but 
the  offer  to  pay  is  regarded  on  all  sides  as  equiva- 
lent, for  our  present  purposes,  to  an  actual  tender. 
The  defendant  is  certainly  not  to  be  affected 
by  the  instructions  given  to  the  agents  at  Lima, 
and  I  think  this  question  must  turn,  not  on  those 
instructions,  but  on  the  original  arrangement. 
If  the  bill  was  the  security  on  which  the  money 
was  originally  advanced,  I  must  agree  with  the 
proposition  admitted  by  the  plaintiff's  counsel,  and 
unquestionable  in  law,  that  the  subsequent  bond 
could  not  convert  the  transaction  into  a  valid 
bottomry  bond.  But  though  it  is  an  indubitable 
rule  that  a  bottomry  transaction  cannot  be  based 
on  personal  security,  bills  of  exchange  may  be 
given  in  addition  to  the  bond,  and  such  is  a  very 
ordinaiy  practice.  [His  Lordship  here  commented 
upon  The  Ariadne,  1  W.  Rob.  421.]  The  defence  is 
that  the  bond  was  given  as  a  collateral  security  for 
the  bill.  But  it  is  admitted  that  both  securities 
were  collateral  with  each  other ;  that  is  according 
to  the  plaintiff's  construction,  the  bondholder  had 
his  option  to  contract  himself  with  the  bill,  or  to 
enforce  the  bond.  That  is  the  usual  course.  In 
The  Tartar  (  1  Hag.  1),  where  a  bottomry  bond  and 
bills  of  exchange  were  given,  and  the  bond  was 
indorsed  "  an  instrument  to  be  considered  as  a 
collateral  security  for  bills  of  exchange  drawn  by 
Captain  Tharp  (master  of  the  vessel),  which  bills 
being  duly  honoured,  this  bond  is  to  be  cancelled 
and  of  no  effect ;"  and  it  was  contended  that  the 
bond  was  therefore  given  manifestly  as  a  security  for 
thebills;  Lord  Stowell  held  the  bond  vaUd.  Thecon- 
siderations  to  bottomry  bonds  and  to  the  duty  of 
the  court  in  enforcing  them  are  well  stated  by  Sir 
C.  Robinson,  in  The  Hunfdiff  (2  Hag.  283).  I 
think  it  of  no  moment  whether  we  call  the  bond 
collateral  with  the  bill,  or  the  bill  with  the  bond, 
but  that  the  real  question  is,  was  the  money  ad- 
vanced on  the  personal  credit  of  Gumm,  or  wm 
the  bond  regarded  by  the  parties  as  the  P"°lj?jJ7 
security.     I  think  there  is  no  doubt  that  Mr. 
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Dickson  states  traJj  that  he  did  not  consent  to 
adranoe  the  money  except  on  the  clear  nnder- 
standing  that  the  bond  should  be  given,  and  that 
the  ship  should  be  his  security,  in  case,  as  ho  says, 
the  bill  was  not  arranged  for.  But,  undoubtedly, 
Mr.  Dickson  and  the  bank  in  Melbourne  likewise 
«f>£«nted  to  the  holding  over  the  bond  until  the  bills 
hadreached  London  and  advices  been  received  thence. 
The  bills  were  expected  to  reach  London  about  the 
time  when  the  ship  might  be  expected  to  reach 
CaHao;  and  I  do  not  see  anything  suspicions  or 
onfiur  in  making  the  bond  payable  at  Callao,  where 
the  risk  was  to  terminate,  or  in  making  the  bills 
payable  in  London  about  the  time  when  the  bond 
tiixM  become  due.  The  holding  over  the  bond 
«as  for  the  advantage  of  those  concerned  in  the 
tend;  and  if  Mr.  mimm  had  lived,  and  had  at 
oaee  accepted  the  bill,  and  paid  it  when  due,  the 
Innd  would  have  become  inoperative.  However, 
he  08  dead ;  but  the  person  wno  had  the  manage- 
awnt  of  the  affair  of  the  Staffordshire  was  still  in 
lis  office,  carrying  on  his  business.  Mr.  Currie's 
derk  presented  the  bill,  not  indeed  to  the  executor, 
'hom  he  did  not  know,  but  at  the  office.  He  is 
merely  told  that  Mr.  Gumm  is  dead.  The  follow- 
ing <iiy  the  bill  is  again  presented  by  a  notary. 
The  only  reply  is  "  no  advice."  Mr.  Currie,  rightly 
rigflaot,  sends  out  the  protest  by  the  next  mail, 
advising  the  agent  at  Lima  that  the  bill  had  not 
been  arranged  for,  had  been,  in  fact,  protested.  It 
may  have  been  unfortunate  that  the  mail  left  Lon- 
ilon  so  soon ;  it  may  have  been  deemed  hard  by  Mr. 
forde  that  his  request  on  behalf  of  the  executors 
(i  Mr.  Gamm  was  not  complied  with,  or  that  Mr. 
Currie  did  not  delay  his  letter  to  Lima  or  accept 
imbeequent  offers  of  payment.  But  it  is  no  part 
<i  my  duty  to  criticise,  the  mode  in  which  these 
gentlemen  transacted  their  mercantile  business  ;  I 
am  merely  to  endeavour  to  ascertain  legal  rights ; 
and  I  tmnk  the  plaintiffs'  agent  fulfilled  the 
irran^ment  made  between  Mr.  Dickson  and 
Captam  Barrett  by  presenting  the  bill  for  accept- 
ance at  Mr.  Gumm's  office.  The  circumstances  of 
the  case  had  rendered  it  impossible  that  the  bill 
Kiald  be  accepted  by  Mr.  Gumm,  and  the  gentle- 
man who  appeared  to  be  transacting  his  affairs 
disdaimed  tne  acceptance.  There  was  no  reference 
■Bade  to  the  executor,  no  prospect  held  out  that  the 
money  would  be  paid  betore  the  departure  of  the 
next  maiL  The  bill  was  not  "arranged  for"  in 
aj  sense.  This  may  have  been  unfortunate, 
bat  I  cannot  charge  Mr.  Currie  with  un- 
justifiable precipitancy  merely  because  he  did 
not  think  proper  to  wait  the  convenience 
of  those  who  represented  Mr.  Gumm,  or  re-present, 
when  due,  the  bill  which  had  not  been  accepted, 
•ad  of  the  payment  of  which  there  was  no  very 
ttroog  hope  ap  to  the  hour  when  he  sent  his 
xhrices  to  Lima.  I  do  not  think  he  was  bound  to 
•coept  payment  of  the  bill  on  any  terms  different 
bom  those  which  he  deemed  it  his  duty  subse- 
fnently  to  propose.  Now,  it  has  been  held  that,  if 
thill  be  taken  in  payment,  which  turns  out  to  be 
■availing,  the  person  to  whom  it  is  given  may  at 
MS  proceed  npon  his  original  demand :  (Mitsten  v. 
Price,  4  East,  147;  HiOHing  v.  Hardy,  7  Taunt. 
SIS.)  If  the  drawee  refuse  to  accept,  it  is  not 
naunbent  on  the  holder  to  present  it  a  second 
time  for  acceptance :  (Hitkllng  v.  Hardy,  7  Taunt. 
312).  I  cannot  involve  the  original  seenrity  in 
the  ooUateral  considerations  which  may  arise, 
(t  is,  indeed,  generally  tme  that  when  the  drawee  . 
VoL  XXV„  NA,  No.  620. 


of  a  bill  of  exchange  is  dead,  the  bill,  unless  made 
payable  at  a  particular  place,  must  be  presented  to 
bis  personal  representative,  and  if  there  be  none, 
the  holder  should  demand  acceptance  at  the  house 
or  place  of  business  of  the  deceased.  That  would 
be  necessary  to  enable  the  holder  to  sno.  But  it 
is  the  law  of  this  court  that  the  general  validity  of 
a  bottomry  bond  is  in  no  degree  impaired  by  the 
additional  security  of  a  bill  of  exchange,  and  that 
the  bond  may,  if  necessary,  bo  enforced  here  in 
the  same  manner  as  if  no  such  security  had  been 
taken.  I  cannot  come  to  the  conclusion  that  Mr. 
Dickson,  if  still  the  holder  of  the  bond,  would  havp 
been  bound,  after  the  transactions  of  the  2nd  and 
3rd  Nov.,  to  hold  his  hand  with  respect  to  it,  and 
to  look  to  the  bill  alone  for  his  security,  when  he 
had  found  that  the  bill  did  not  affonl  the  easy 
mode  of  settling  his  account  which  he  and  Capt. 
Barrett  had  anticipated.  This  being  my  opinion, 
I  need  not  decide  the  point  whether  the  bond, 
being  an  assignable  instrument,  is  to  be  re- 
garded, as  concerns  the  plaintiffs,  as  a  bill  of 
exchange  in  the  hands  of  an  indorsee  for 
value.  I  think  it  is  plain  that  the  master's 
draft  was  not  duly  honoured  in  England  at 
such  a  time  or  in  such  a  manner  as  to  render 
the. enforcement  of  the  bond  an  illegal  proceeding;, 
or  so  inequitable  that  I  should  refuse  the  aid  of  this 
court  in  enforcing  it.  The  instant  the  plaintiffs  found 
that  the  bill  was  not  to  be  met,  they  were  discharged, 
in  my  opinion,  from  the  stay  they  had  imposed  on 
the  execution  of  the  bond.  The  argument  that 
Mr.  Currie  might  have  given  some  more  time  is 
surely  not  one  that  can  hare  much  weight  in  a 
court  of  justice.  The  very  meaning  of  collateral 
securities  appears  to  me  to  be  that  a  creditor  may 
have  recourse  at  his  option  to  either  of  them.  On 
this  ground  I  do  not  deem  that  the  origin^  secu- 
rity of  the  bond  has  been  invalidated  by  the  offers 
made  in  London  after  the  notice  had  been  given  by 
Mr.  Currie  to  the  agents  at  Lima,  and  I  must, 
therefore,  pronounce  for  the  validity  of  the  bond. 
The  whole  affair  has  been  an  unfortunate  one ;  and 
I  would  gladly  have  availed  myself  of  any  fair 
reason  to  exonerate  the  vessel  from  the  costs  of 
this  litigation ;  but  I  can  see  no  just  legal  groundx 
for  departing  from  the  ordinary  principle  that  a 
successful  litigant  is  entitled  to  his  costs,  and  I 
must  nve  the  plaintiffs  the  general  costs  of  this 
suit.  But  I  shall  refer  it  to  the  registrar  to  take 
the  account  and  ascertain  the  sum  lairly  and  pro- 
perly due  in  respect  of  the  bond,  taking  into  con- 
sideration the  several  items  of  the  account,  the 
maritime  premium,  and  the  interest ;  and  I  shall 
especially  reserve  the  question  of  the  costs  of  the 
reference  till  the  return  of  his  report. 

Proctor  for  the  plaintiff.  The  Queen's  Proctor. 

Solicitor  for  the  defendant,  Hayes. 
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lEquitg  Courts. 

—* — 

COITBT  OF  APPEAL  TS  CHAITCEST. 

Eeported  by  Tuoais  Brooesbahx  and  IS.  Stewast  Bochs, 
Eaqn.,  Barristers-at-Law. 

3farc7(.  10  aiid  11. 
(Before  the  Lonos  Justices.) 
WiLKissoN  V.  Dent. 
WIU — Election — Legacy   in  satisfaction   of  money 
dtie  from,  the  legatee  to  tlie  testator — Legacy  in 
satisfaction  of  a  rentcharge  out  of  testator's  estate 
—  Whether  in  such  a  case  legatees  are  put  to  their 
election. 
At  tlie  time  of  making  her  will  a  testatrix  teas  in 
possession  of  the  whole  of  an  estate  called  A.,  site 
being  beneficially  entitled  to  a  moiety  of  it,  and 
heing  mortgagee  in  possession  of  the  other  moiety. 
By  her  wiU  s1i£  decised  in  fee  to  her  trustees  "  all 
and  singular  the  estate  and  mines  of  A.,  with  all 
<ind  every    tlie    rights,  royalties,  tneinbers,  and 
■nppurte^iances  thereunto  belonging,  and  all  benefit 
nnd  advantage  thereof  in  every  respect "  upon  trust 
for  sale,  and  to  stand  possessed  of  the  purchase 
money  on  the  irnats  therein  mentioned.     She  also 
heqrt-eathed  to  T.  D.  the  sum  of  lO.OOOi.  in  fuU 
tatinfaetion  of  any  sum  or  sums  of  money  in  which 
.she  then  was,  or  at  the  time  of  her  death  m,ight  be, 
indebted  to  him,  and  she  bequeathed  to  W.  D.  the 
sum  of  30001.   I'fi  lieu  and  satisfaetion  of  any 
rentcharge  out  of  her  estate  eaUed  O.     The  testatrix 
moreover  devised  to  her  trustees  all  such  real 
■estates  as  were  vested  in  her  as  trustee  or  mort- 
gagee, in  fee  or  otherwise,  upon  the   trusts  and 
subject  to  the  equities  affecting  the  same.      The 
money  secured  by  the  mortgaged   moiety  of  the 
fistate  A.  was  subject  to  the  trusts  declared  by  an 
indenture  executed  by  the  former  owner  of  the 
mortgage  money,  and  under  those  trusts  T.  D.  and 
W.  D.  resper.twehj  took  beneficial  interests.     The 
mortgaged  moiety  of  the  A.  estate  was  not  of  suffi- 
cient volume  to  satisfy  the   m/rrtgage  debt.     In  a 
jjitrt  to  administer  the  trusts  of  the  will  the  A.  estate 
was  sold,  and  the  purchase  money  paid  into  court. 
Another  suit  was  instituted  to  carry  into  execution 
tlie  trusts  of  the  deed  relating  to   the  mMigage 
money: 
Held,  that  the  true  construction  of  the  wHl  was,  that 
the  testatrix  meant  to  dispose  of  the  whole  benefi- 
cial interest  in  tlie  A.  estate,  aiid  not  merely  of  her 
men  benejicial  interest : 
Held,  also,  that  T.  D.  and  W.  D.  mtitt  respectively 
elect  between  any  sums  which  iheti  respectively 
took  as  bounty  under  the  wiU,  and  their  respective 
shares  in  that  moiety  of  the  purchase  money  of  the 
A.  estate  which  represented  the  mortgage  money. 
'This  was  an  appeal  from  a  decision  of  the  Master 
■of  the  Rolls,  the  question  being  whether  certain 
legatees  under  the  will  of  Elizabeth  Dent  were  put 
to  their  election. 

The  will  of  the  testatrix  was  dated  the  24th 
Aug.  1847,  and  it  contained  the  following  devise : 
*"  I  give  and  devise  all  and  singular  the  estate  and 
mines  of  Aroa  in  Columbia,  formerly  the  estate  of 
Simon  Bolivar,  the  Liberator,  with  all  and  every 
the  rights,  royalties,  members,  and  appurtenances 
thereunto  belonging,  and  all  benefit  and  advantage 
in  every  respect  thereof  to  my  trustees  hereinafter 
named,  their  heirs  and  assigns."  The  trusts  after- 
wards declared  were  to  sell  the  property  and  to  hold 


the  purchase  money  upon  certain  trusts  therein 
mentioned.  The  testatrix  also  bequeathed  to  her 
brother,  Thomas  Dent,  one  of  the  plaintiffs  in  this 
suit,  the  sum  of  10,0001.,  and  she  directed  that  the 
same  should  be  tajcen  in  full  satisfaction  of  any 
sum  or  sums  of  money  in  which  she  then  was,  or 
at  the  time  of  her  death  might  be,  indebted  to 
him.  The  will  contained  also  a  gift  and  devise  to 
her  trustees  in  fee  of  all  such  real  estates  ae  were 
vested  in  her  as  trustee  or  mortgagee,  upon  the 
trusts  and  subject  to  the  equities  afFectmg  the 
same  respectively.  The  testatrix  made  a  codicil 
to  her  will,  by  which  she  gave  and  bequeathed  to 
her  brother  William  Dent  (one  of  the  daendants  to 
this  suit)  the  sum  of  30002.,  and  she  declared  that 
the  same  should  be  taken  in  lieu  and  satisfac- 
tion of  any  rentcharge  out  of  the  estate  called 
GUt. 

When  the  testatrix  made  her  will  she  was  the 
beneficial  owner  of  only  one  moiety  of  the  Aroa 
estate,  but  she  was  mortgagee  in  potsession  of  the 
other  moiety,  and  thus  was  in  the  possession  of  the 
whole  estate.  The  mortgaged  moiety  was  insuffi- 
cient to  satisfy  the  debt  secured  by  it.  The 
original  mortgagor,  the  predecessor  in  title  of  the 
testatrix,  had  executed  an  indenture,  dated  the 
7th  May  1833,  declaring  trusts  of  the  mortgage 
money,  and  under  those  trusts  Thomas  Deut  and 
William  Dent  were  each  entitled  to  one-fifth  part 
of  the  mortgage  money. 

A  suit  of  Dent  v.  Detit  was  instituted  to  adminis- 
ter the  trusts  of  Elizabeth  Dent's  will,  and  in  that 
suit  the  Aroa  estate  was  sold  and  the  purchasemoney 
paid  into  court.  The  object  of  tho  suit  of  Wilkin- 
son y.  Dent  was  to  carry  into  execution  the  trusts 
of  the  indenture  of  the  7th  May  1833.  By  the 
decree  made  by  the  Master  of  the  Bolls  on  the 
15th  June  1870,  it  was  (among  other  things) 
declared  that  the  plaintiff  Thomas  Dent  was 
entitled  to  one-fiflh  part  of  one  moiety  of  the 
purchase  money,  and  that  the  defendant  William 
Dent  was  entitled  to  another  one-fiflh  part  of  one 
moiety  of  the  purchase  money,  and  it  was  also 
declared  that  the  plaintiff  Thomas  Dent  and  the 
defendant  William  Dent  were  respectively  bound 
to  elect  between  any  sums  taken  by  them  respec- 
tively as  bounty  under  the  will  of  Elizabeth  Dent, 
and  their  respective  shares  in  the  moiety  of  the 
purchase  money  tmder  the  trusts  of  the  indenture 
of  the  7th  May  1833.  From  this  declaration  as  to 
their  liability  to  elect  Thomas  Dent  and  William 
Dent  appealed. 

Sir  B.  Palmer,  (J.  C,  Sir  B.  BaggaXlay,  Q.  C, 
and  Kekewich,  on  behalf  of  the  appellants,  con- 
tended that  the  true  construction  of  the  will  was 
that  the  testatrix  did  not  intend  to  dispose  thereby 
of  any  interest  in  the  Aroa  estate,  except  her  own 
beneficial  interest.  She  made  an  express  devise  of 
mortgaged  estates  vested  in  her,  which  would 
include  the  moie^  of  the  Aroa  estate  vested  in  her 
as  mortgagee  :  {Randiffe  v.  Parkyns,  6  Dow.  149  ; 
Padbnry  y  Clark,  2  Mac.  &  Gor.  298.)  If,  however, 
it  should  be  held  that  the  testatrix  meant  to  dis- 
pose of  the  whole  beneficial  interest  in  the  Aroa 
estate,  the  appellants  could  not  be  made  to  elect 
between  their  shares  in  the  mortgaged  moiety  of 
that  estate,  and  so  much  of  the  legacies  beqaeathed 
to  them  as  was  bounty  on  tho  part  of  the  testatrix. 
If  so  they  would  be  put  to  a  double  election,  for 
they  must  evidently  he  bound  to  elect  between  the 
legacies  given  to  them  respectively  and_  the  re- 
spective debts  due  t<;>  them  by  tho  testatrix : 
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£«(  T.  Cool,  2  Ves.  Sen.  30  ; 

DUlm  T.  Parker,  1  Sirsnst.  405 ; 

Coojper  T.   Cooper,    L.  Bep.    6   Cb.  App.   15;   23 

LT.Bep.  N.  a.  488; 
2  Stor;'  Equity  (10th  edit.)  333. 
Without  c^ling  npon  Jestei,  Q.  C,  and  Freeman, 
and  Southgate,  Q.  C.,  and   W.  W.  Kartlaki,  who 

Tired  for  the  different  respondents, 
rd  Jostice  Jakes  said  : — I  really  think  there 
is  nothing  in  these  two  points.  The  first  question 
is  whether,  according  to  the  reasonable  constmc- 
tiao  of  the  will,  the  whole  of  the  Aroa  estate  passed 
hj  the  devise?  The  words  are  [re^ls  them]. 
At  the  time  of  mtiking  this  will  the  testatrix  waa 
in  noasession  of  the  property,  one-half  as  her  own, 
ud  one-half  as  mortgagee  in  possession,  subject  to 
ledemption  upon  payment  of  a  sum,  which  beyond 
til  question  never  would  be  paid  lA,  all.  The  second 
inlf  was  also  snbject  to  a  deed  which  had  been 
otcated  by  her  predecessor  in  title,  and  kept  by 
hmadf  amongat  his  own  papers,  by  which  some 
tragtg  had  been  declared  of  the  mortgage  money. 
I(^q>eu«  to  me  utterly  impossible  to  suppose  that 
vhoi  she  said :  "  I  give  and  devise  all  and  singular 
the  estate  and  mines  of  Aroa,  in  Columbia,  formerly 
^  estate  of  Simon  Bolivar  the  Liberator,"  she 
meant  only  to  give  such  beneficial  estate  and  inte- 
Rit  as  she  ha!d  in  the  property.  Upon  that  I 
entertain  no  doubt  whatever.  It  must  be  con- 
ttrned  reasonably,  even  where  the  parties  are  put 
to  their  election. 

Tboi  as  to  the  second  point,  it  is  said  that  there 
K  no  testamentary  bonn^  as  to  which  the  parties 
are  pat  to  their  election.  There  are  two  legacies, 
one  to  one  person  and  one  to  another,  which  lega- 
ciee  are  to  be  taken  in  satisfaction  of  demands 
against  the  estate  of  the  testatrix.  It  is  the  com- 
mon case  where  the  iather  of  a  funily  leaves  a 
l^acy  to  a  member  of  his  &mily,  and  says.  You 
mnst  take  that,  and  not  ruse  any  question  against 
my  estate — ^it  is  said  that  in  such  a  case  there  is 
a  special  direction  with  regard  to  that  bonnty,  so 
*»  to  prevent  election  as  to  other  parts  of  the  wiU. 
Seferenoe  waa  made  to  the  case  of  Eaat  v.  Cook. 
It  is  not  vea^  easy  to  understand  it,  but  probably 
it  is  this  : — I  mean  to  give  a  bit  of  property  to  my 
eldest  son ;  it  wonld  be  convenient  to  my  estate  that 
1  sfaonld  give  that  particular  bit  of  property  to 
aomeone  else,  and  I  give  him  a  pieoe  of  property 
in  lien  of  it.  It  may  be  said  that  he  meant  to  give 
him  the  choice  between  the  two ;  that  is  a  special 
qoeetion  determined  by  those  special  cases  in 
winch  you  say  that  the  ordinary  doctrine  of  elec- 
tiim  is  to  be  excluded  by  an  apparent  expression 
of  intention  by  the  testator  that  it  would  be  oon- 
v«u»it  to  dispose  of  it  in  that  particular  way. 
But  where  tiiere  is  a  pecuniary  demand  or  a  rent- 
charge,  to  say  that  it  is  only  nven  in  satisfaction  of 
the  particnlsr  charge  would  be  to  say  that  if  the 
rantcfaarge  had  been  satiafied  in  the  liiietime  <^  the 
tettator  or  testatrix  the  legacy  itself  would  have 
failed.  The  qoeation  is,  is  there  a  testamentary 
boanty  to  a  peraon  whose  estate  and  right  is  under 
aawther  part  of  the  will  interfered  with?  Itappears 
to  me  clear  ^aa,t  there  is.  Aooording  to  the  ordi- 
nary doctrine,  a  man  oaanot  elaim  both  under  and 
agamst  the  will.  I  am  of  apinion,  therefore,  that 
toe  Matter  of  the  BoUs  was  quite  right  in  saying 
that  tbeae  parties  were  put  to  their  election. 

Lord  Jnatioe  Mutjjihi  gsid :  I  am  of  the  same 
opBnon. 

SolieitRB  far  uppeliaaa.tB,  Frethfiddt :  for  m^xin- 
dents,  Banry  Ward;  Harrison,  Finch,  and  Jennvng$. 


Friday,  May  26. 

(Before  the  Lords  Justices.) 

M'EwEN  V.  The  West  London  Whakves  and 
Warehouses  Company. 

Company — Special  constitution — Shares  iransfer- 
ame  by  deed  only — Paying  up  subscribed  capital 
— Allotmeni — Capital  not  paid — Issue  of  scrip 
certificates  "  to  oearer  " — Sals  o/  certificates — 
Knowledge  of  company — Purchaser  not  registered 
— Prospectus — AUeged  misrepresentations  in — 
Allegations  of,  in  bill  seeking  to  be  relieved  from- 
shares. 

The  defendant  company  was  incorporated  by  special 
Acts,  one  of  which  etMcted  tliat  no  share  should  be 
issued  by  the  company,  or  vest  in  any  person,  un- 
less and  trntU  one-fifth  of  tlie  subscribed  capital  in- 
respect  of  such  share  should  Ita-oe  been  paid  up ; 
and  with  the  Acts  the  Companies  CloMses  Act  waa 
incorporated,  providing  tJiat  the  sltares  of  a  com- 
pany within  thai  Act  can  only  he  transferred  Inf 
deed.  The  plaintiff  applied  for  100  shares,  as  h» 
alleged,  on  the  faith  of  the  prospectus ;  he  agreed  to 
accept  that  or  any  smaUer  mimbe/r  of  shares,  and 
that  his  name  should  be  registered  as  that  of  th^ 
shareholder.  Tlis  shares  were  of  201.  each,  and 
on  information  of  aUotnient  he  paid  to  the  com- 
pany's bankers  a  sum  which,  with  the  paym-ent  on- 
application,  amounted  to  300{.  His  name  was 
entered  in  the  register,  but  no  certificaies  of  sltares 
were  sent  him,  the  amount  required  to  authorise  an 
issue  not  having  then  been  paid ;  hut  tlte  company 
delivered  to  him  scrip  certifioates  as  for  100  shares,, 
which  stated  the  a/mount  paid,  and  that  the  aUottee 
or  bearer  was  entitled  to  exchange  the  scrip  for 
shares. 

The  plaintiff  agreed  to  sell  his  shares  to  the  I.  Com- 
pany, who  paid  him  the  price  agreed,  and  received 
tlie  scrip  from  him.  No  deed  eg  transfer  was  ever- 
executed,  but  the  defendant  company  was  aware 
of  the  sale,  and  received  from  the  purdiaser  tlt» 
amount  of  a  call  subsequently  made.  Both  com- 
panies were  ordered  to  be  wound-up,  and  the 
liquidator  of  the  defendant  contpany  brought  an 
action  against  him  to  recover  the  calU  due.  Upon 
this,  the  suit  was  instituted  for  an  injunction  and 
rectification  of  the  register,  the  plaintiff  relying  on 
the  knowledge  of  the  defendant  company  of  these 
transactions,  on  tlieir  recognition  of  tlie  I.  Com- 
pany as  the  owner  of  the  shares,  and  on  the  ground 
of  misrepresentations  in  the  prospectus : 

Held  {reversing  the  decree  of  Stuart,  V.  C),  thai 
ths  biU  mttst  be  dismissed  with  costs,  for  tluit  tlte 
special  Act  only  prevented  a  transfer  until  vay- 
merU  of  one-fifth,  and  did  not  prevent  tlie  legal 
ownership  of  the  shares  vesting  in  the  plaintiffs 
thai,  as  at  Vie  time  of  the  alleged  sale  Hie  requisite 
proportion  of  capital  had  not  been  paid  up,  the 
plaintiff  liod  nemer  been  in  a  posilioti  to  transfer, 
and  tluxt,  if  he  had,  a  deed  of  transfer  wns  im- 
peratively required  by  tlie  Companies  Clauses 
Att;  and  that,  as  the  plaintiffs  name  was  in  the 
register  at  the  commencement  of  the  winding-up, 
he  was  not  entitled  to  an  injunction  to  restrain 
the  aetiion. 

A  statement  in  the  bill  of  a  registered  shareholder- 
seeking  to  be  relieved  from  the  shares  allotted  to  him 
that  he  had  appUedfor  »ueh  shares  on  the  faith  of 
representations  in  the  prospeetus,  arid  tluU  these 
repressmtatione  were  untrue,  is  not  sufficient  to- 
entitle  him  to  relief,  even  if  the  inaccuracy  is 
established;    but  he  must  specifically  allege  in  . 
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which  of  them  Jie  inuted,  and  by  which  of  them  lie 
was  induced  to  ajmli/. 
This  was  an  app«a  by  the  defendant  company, 
which  is  now  being  wound  up  under  the  supervision 
of  the  court,  against  a  decree  of  Stuart,  V.C, 
declaring  the  plaintiff  entitled  to  the  relief  prayed, 
to  an  injunction  to  restrain  an  action  for  calls,  and 
to  have  his  name  removed  from  the  register  of 
members,  on  the  ground,  substantially,  that  the 
company  had  been  privy  to  all  that  had  been  done 
with  shares  originally  allotted  to  the  plaintiff,  and 
to  his  alleged  transfer  thereof  to  the  International 
Contract  Company,  which  company  had  been 
accepted  as  the  holder  of  the  shares  in  his  place  by 
the  defendant  company. 

The  hearing  before  the  court  below  is  reported 
in  24  L.  T.  Rep.  N.S.  123,  and  to  the  full  stetement 
of  facts  there  contained  it  is  desirable  only  to  add, 
that  the  14th  section  of  the  Companies  Clauses 
Consolidation  Act,  which  was  incotporated  with 
the  special  Acts  constituting  the  defendant  com- 
pany, provides  that  the  shares  of  a  company  within 
that  Act  can  only  be  transferred  by  a  deed ;  that 
by  the  company's  special  Act  it  was  provided  that 
the  company  should  not  issue  any  share,  and  that 
no  share  should  vest  in  any  person  accepting  it, 
imless  and  until  one-fifth  part  of  the  nominal  value 
of  such  share  should  have  been  paid  up  in  respect 
of  it ;  that  no  deed  of  transfer  between  the  plaintiff 
and  the  International  Contract  Company  was 
ever  executed ;  that  one  or  more  calls  were  made 
upon  the  plaintiff,  and  on  his  omitting  to  pay  them, 
that  his  shares  were,  under  powers  conferred  by 
the  constitution  of  the  company,  declared  to  be 
forfeited,  and  that  notice  of  the  forfeiture  was  given 
him ;  and  that  the  bill  alleged  misrepresentations 
of  various  kinds  in  the  prospectus  of  the  company, 
and  that  the  plaintiff  had  applied  for  shares  in  the 
first  instance  on  the  faith  of  the  prospectus,  and 
on  this  ground  also  he  sought  to  he  relieved  from 
the  shares.  The  nature  of  these  alleged  misrepre- 
sentations appears  in  the  judgments. 

Sir  RowideU  Palmer,  Q.C.,  Dickenson,  Q.C.  and 
R.  Hot-ton  Smith  supported  the  appeal  of  the 
defendants,  and  referred  to 

The    Eatt     OUmeetterthire    Railviay   Company   v. 
Bartholomew,  L.  Bep.  3  Ex.  Ch.  15 ;  17  L.  T.  Bep. 
N.  8.256; 
Purdey'j  Case,  16  W.  R.  660 ; 
The  London  Orand  Junction  Railway  Company  v. 

Freeman,  2  Man.  &  Or.  606 ; 
The  Midland  Great  Wettem  Company  of  Ireland  v. 

Gordon,  16  Mee.  h.  Wels.  804 ; 
Eare'e  Case,  L.  Bep.  4  Ch.  App.  503 ;   20  L.  T.  Bep. 

N.S.  157; 
OaJeet  v.  Turguand,  L.  Bep.  2  H.  L.  325 ;  16  L.  T. 
Bep.  N.S.  806. 
Hardy,  Q.C.    and    Whitehome    supported    the 
learned  vice-Chancellor's  decision,  and  cited 

Be  the  Bahia  and  San  Francisco  Railway  Company, 

L.  Bep.  3Q.B.  584; 
De  Pass's  Case.  4  De  O.  &  J.  544 ; 
Eustace  v.  The  Dublin  IVuni;  Connecttno  Sailu»iv 
Company,  L.  Bep.  6  Eq.  182;  18  L.  T.  Bep.  N.  S. 
679; 
The  Central  Hallway  Company  of  Venezuela  v.  Kisch, 
L.  Bep.  2  H.  L.  99 :  16  L.  T.  Bep.  N.  S.  500. 
Without  calling  for  a  reply. 
Lord  Justice  Jakes  said. — It  appears  to  me  that 
there  really  is  no  substance  whatever  in  any  of  the 
points  that  have  been  argued  before  us,  except  the 
one  upon  the  alleged  iraud  and  misrepresentation 
of  the  prospectus  which  requires  to  be  dealt  with. 
Now  the  case  seems  to  be  a  very  simple  one. 
A  company,  duly  incorporated,  issues,  according  to 


the  universal  course  of  business,  a  prospectus  con- 
taining a  form  of  application  for  shares,  which 
form  of  application  for  shares  contains  an  under- 
taking to  take  the  shares  allotted,  and  also  to  he 
registered  in  respect  of  them.    The  plaintiff  docs 
send  in  a  letter  exactly  in  accordance  with  thi\t, 
and  undertakes  to  take  the  shares,  if  allotted,  and 
to  bo  registered.     An  answer  is  sent  to  him,  simply 
allotting  him  these  shares,  teUing  him  that  he  is  t4> 
pay  a  certain  sum  of  money,  and,  if  he  does  not  do 
It  before  a  certain  time,  then  that  the  allotment 
will  be  liable  to  be  cancelled  and  the  deposit  for- 
feited.   He  does  pay  the  money,  and  therefore  the 
allotment  was  no  longer  liable  to  be  cancelled,  nor 
the  deposit  forfeited.    Thereupon  it  appears  to  me 
ho  has  done  everything,  and  the  company  has  done 
everything,  which  was  necessary  to  make  him  a 
complete  shareholder,  subject  only,  of  course,  to 
the  question  which  was  the  question  at  law  in  that 
case  of  the  East  Gloureetfrshire  Railway  Companij 
V.  BarthoUymmv,  and  the  similar  question  that  came 
before  the  Master  of  the  Rolls  in  Purdey's  case,  as 
to  the  effect  of  the  clause  restraining  the  company 
from  issuing  shares  at  all.  unless  and  until  a  cer- 
tain proportion  of  the  capital  was  first  paid.    Pro* 
bably  that  question  may  have  been,  and  may  still 
be,  an  arguable  question  at  law ;  but  we  conceive 
ourselves  for  all  purposes  entirely  bound  by  the 
decision  which  has  been  come  to  by  the  court  of 
law  upon  that  subject,  and  it  would  not  be  for  this 
court  to  put  a  different  construction  upon  that 
clause,  even  although  we  ourselves  entertuned  a 
different  opinion.     I  do  not  know  that  we  should 
be  disposed  to  entertain  a  difference  of  opinion  if 
the  case  came  to  be  considered;  and,  looking  at 
the  judgment  of  the  Master  of  the  Bolls,  if  we 
were  disposed  to  consider  it  as  of  some  doubt,  the 
matter  has  been  decided  by  a  court  of  concurrent 
jurisdiction ;  and,  unless  in  this  action  or  some 
other  action  the  Court  of  Exchequer  Chamber,  or 
some  tribunal  still  higher,  shall  set  that  judgment 
aside,  I  do  not  think  it  is  for  as  to  have  the  ques- 
tion re-opened. 

That  being  so,  the  result  of  it  is,  that  the  moment 
those  letters  were  exchanged  and  the  money  paid, 
Mr.  M'Ewen  became  a  shareholder,  and  he  became 
liable  as  a  shareholder  to  the  calls  in  respect  e{ 
which  he  is  now  being  sued.  Then,  it  is  said  that 
in  some  way  that  has  been  affected  by  what  has 
taken  place  between  him  and  the  company ;  that  is 
to  say,  that  the  company  alter  this  contract  was 
complete  relieved  him  from  his  liability  as  a  share- 
holder simply  by  giving  him  a  certificate,  which, 
they  say,  was  to  enable  nim  to  go  into  the  market 
and  sell  it,  and  that  that  was  a  contract  by  them 
that  he  or  the  bearer  should  be  treated  as  a  mem- 
ber. It  appears  to  me  that  that  is  a  thing  clearly 
ultra  viree — that  it  is  vUra  vires  in  respect  of  a 
matter  which  most  be  within  the  knowledge  of 
one  or  the  other.  But  even  if  it  were  not  so, 
what  that  meant  was  this:  "We  will  bind  our- 
selves (for  that  is  really  the  meaning  of  binding 
themselves  without  any  consideration  whatever) — 
we  will  bind  ourselves,  if  you  get  a  man  to  take 
the  shares,  to  accept  him.  xon  may  sell  this 
certificate  in  the  marKet,  and  if  the  man  to  whom 
you  sell  comes  to  us,  we  will  accept  him  instead  of 
yon."  Until  that  is  done,  however,  there  is  no 
removal  of  M'Ewen  from  the  list  of  members,  aad 
nothing  to  affect  his  original  liability  resnltiiis 
from  the  contract  to  take  shtores  which  he  entarad 
into  with  the  company.    It  appears  to  me,  tiicre- 
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fore,  tbat  his  liability  remains  exactly  as  it  was  on 
the  day  on  which  those  letters  were  exchanged 
between  him  and  the  secretary  of  the  company. 

Then,  that  being  so,  of  course  it  is  still  open  to  this 
gentleman  to  say  :  "  I  had  a  right  on  that  day,  or 
u  soon  after  that  day  as  I  discovered  the  tact,  to 
be  released  from  the  contract,  notwithstanding 
there  was  a  legal  liability  and  a  legal  contnict ;  and 
I,  beine  a  legal  shareholder,  had  a  right  to  be 
released  from  it  in  consequence  of  misrepresenta- 
oons  contained  in  the  prospectus."  With  regard  to 
most  of  those  alleged  misrepresentations,  they 
appear  to  me  really  to  be  almost  idle,  one  of  them 
ssjing  that  one-tmrd  had  been  already  subscribed 
— ihat  is  to  say,  a  certain  company  had  undertaken 
to  take  more  than  a  third — and  the  other  saying 
that  the  works  were  let  to  responsible  contractors. 
The  responsible  contractors  were  a  joint-stock  com- 

paaj,  and  they  are  supposed  not  to  be  responsible 
nntractors  because  this  company  is  said  to  be  the 
mature  of  that  company.  I  do  not  understand 
tliat  a  contractor  may  not  be  a  responsible  con- 
tneU/r  whatever  may  be  his  relation  of  paternity 
to  the  corporation  with  whom  he  is  contracting. 
Bat  then  it  is  said  that  the  prospectus  contains  a 
tatement  that  there  was  a  contract  to  do  the  works 
within  a  certain  time,  and  that  that  statement  was 
nntme.  This  charge  is  brought  forward  many  years 
after  that  prospectus  was  issued.  The  plaintiff  does 
not  even  venture  to  say  that  he  read  that  part  of 
it,  OT  that  it  was  upon  the  faith  of  that  part  of 
it  he  entered  into  the  contract,  or  when  it  was  he 
discovered  the  untruth.  In  the  meantime  he  has 
been  selling  the  shares  in  the  market;  he  has 
made  the  relation  of  trustee  and  cestui  qiis  triml 
between  himself  and  the  International  Contract 
Oompany,  who  are  the  persons,  as  between  them 
and  himself,  who  are  interested  in  this  matter ;  and 
it  is  much  too  late,  years  afterwards,  upon  an 
allegation  so  vague  as  this,  "  I  asked  for  them 
upon  the  faith  of  this  proepectos,  and  the  state- 
ments in  it  are  not  true,"  for  the  conrt  to  enable 
a  man  to  get  rid  of  a  property  such  as  these  shares, 
in  respect  of  which  his  name  had  been,  as  he  knew 
wen,  npon  the  roister  for  years.  He  knew  that 
bis  name  was  on  the  list  when  the  first  application 
was  made  to  him  for  calla — he  knew  his  name  was 
on  the  list  when  the  second  application  was  made, 
and  afterwards  when  the  notice  of  forfeiture  was 
given  him.  During  the  whole  of  that  time  he 
thooght  he  had  transferred  all  his  rights  to  the 
International  Contract  Company,  but  that  being 
ao  cannot  affect  this  defendant  company.  During 
all  tbat  time  he  has  remtuned  qmescent,  and  it 
reaDy  wonid  be  too  idle,  upon  the  merest  suggestion 
of  possible  deception,  when  the  plaintiff  will  not 
pledge  himself  that  he  was  in  truth  deceived  by  this 
itatonent,  or  that  he  was  thereby  induced  to  take 
tbese  shares,  if  we  were  to  give  relief  at  this  dis- 
laace  of  time  and  upon  such  an  allegation  as  this. 
I  am  of  opinion,  therefore,  that  the  plaintiff  was 
wrong,  and  that  the  bill  ought  to  b«  dismissed 
with  costs. 

Lord  Justice  Melush  said : — I  am  of  the  same 
opinion.  Assuming,  as  I  think  we  are  bound  to 
HBsme,  that  the  decision  of  the  Court  of  Exchequer 
m  the  case  of  the  East  CUotuxatershire  Battway  v. 
BartMiomeui  was  correct,  it  appears  to  me  dinwtly 
to  fdknr  that,  the  moment  the  oompany  accepted  the 
oSerof  the  pMntiff  to  take  100  shares,  and,  allotted 
to  him  100  uiaares  in  this  oompany,  and  he  paid  3002. 
in  paransBoe  of  Hbal  allotment,  he  became,  to  all 


intents  and  purposes,  a  shareholder  in  the  com- 
pany, just  in  the  same  manner  as  anybody,  in  the 
case  of  any  modem  railway  company,  would  become 
a  shareholder  in  the  company  on  accepting  shares 
allotted  to  him  and  paying  tl^e  allotment  money. 
The  only  difference  was  that  in  consequence  of  the 
peculiar  section,  the  19th  section,  of  this  Act  of 
Parliament,  he  was  restrained  from  operating 
with  or  transferring  his  shares  as  a  shareholder 
"  until  a  sum  not  less  than  one-fifth  part  of  such 
share  shall  have  been  paid  up  in  respect  thereof." 
Well  then,  he  having  become  a  complete  share- 
holder, the  directors  issued  to  him  this  scrip 
certificate,  which,  no  doubt,  is  issued  for  the  pur- 
pose of  enabling  him  to  sell  his  shares  in  the 
market ;  but  it  is  perfectly  obvious  that,  as  the 
Act  of  Parliament  admitted  of  a  transfer  and  of  a 
legal  sale  in  no  way  but  by  a  transfer  by  deed,  ho 
could  not  legally  sell  them  in  that  way;  but  at 
most  he  could  only  make  an  equitable  contract  for 
sale — that  is  to  say,  he  could  make  a  contract,  and 
by  an  order  of  this  court  he  could  compel  the  pur- 
chaser from  him  specifically  to  perform  his  contract. 
I  do  not  know  whether  the  amount  they  paid  over 
did  amount  to  one-fifth ;  if  the  one-fifth  never  was 
paid,  the  time  never  arrived  when  he  could  have 
compelled  the  International  Contract  Company  to 
become  the  legal  shareholder ;  but  if  the  one-fifth  • 
was  paid,  then  he  conld  have  compelled  the 
International  Contract  Company  to  come  in  and 
complete  their  contract,  and  accept  a  legal  transfer 
and  be  registered;  but  until  that  was  done  it 
appears  to  me  he  continued  the  legal  shareholder 
and  liable  to  pay  the  calls. 

Then  the  only  real  question  is  this :  If  a  share- 
holder in  a  company,  whose  shares  by  Act  of 
Parliament  can  only  be  transferred  by  deed  and  by 
an  alteration  of  the  register,  thinks  fit  to  sell  them 
in  another  way,  which  can  at  the  most  only  make 
an  equitable  contract,  and  the  company  so  far  act 
upon  that  sale  that  they  receive  payments  from 
the  person  who  has  entered  into  that  equitable 
contract,  and  perhaps  issue  documents  treating 
him  as  their  snareholder  and  calling  him  their 
shareholder,  does  that  have  the  effect  of  making 
him  the  real  shareholder  ?  Now  it  is  obrioua  that, 
if  it  were  to  be  held  that  such  transactions  had 
that  effect,  the  consequence  would  be  that  the  pro- 
vision of  the  Act  of  Parliament,  that  shares  should 
only  be  transferred  by  deed,  wonld  be  entirely 
eluded  and  done  away  with.  Those  provisions 
would  be  perfectly  icQe  if  people  could  go  and 
make  a  sale  otherwise  than  by  deed,  otherwise  than 
by  registration,  so  that  anybody  who  went  to 
examine  the  register— either  a  creditor  who  wanted 
to  know  who  the  shareholders  were  in  the  company 
he  was  going  to  trust,  or  a  shareholder  who  wanted 
to  know  who  were  his  co-shareholders — would  be 
entirely  deceived  by  the  reeister,  and  a  person 
who  had  entered  into  a  merely  equitable  contract 
would  have  to  be  treated  altogether  as  if  he  was 
liable.  I  am  not  aware  that  there  is  any  authority 
for  such  a  proposition.  None  of  the  numerous 
cases  quoted  appear  to  me  to  be  any  authority  for 
the  proposition  that,  when  a  person  has  once  be- 
come a  leg^  shareholder,  he  can  be  freed  from  his 
liability  as  a  legal  shareholder  to  pay  the  calls  that 
have  been  made  upon  him,  simply  because  he  has 
made  some  contract  which  is  void  at  law,  but  which 
possibly  may  amount  to  an  assignment  in  equity, 
and  the  company  to  a  certain  extent  have  acted 
upon  that  contract.    I  am  of  opinion  that  to  make  t 
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such  a  decision  would  entirely  elude  the  Act  of 
Parliament.  The  consequence,  as  it  appears  to 
me,  is  th»t  there  is  no  equitable  ground  for  stop- 
ping this  action  at  law. 

'Oien  as  to  the  case  which  was  set  up,  which,  no 
doubt,  required  some  consideration,  viz.,  that  the 
shares  were  appUed  for  inconsequence  of  misrepre- 
sentation, I  do  not  wish  to  give  any  opinion 
upon  what  I  think  is  a  question  which,  when  it 
properly  arises,  may  deserve  a  great  deal  of  argn- 
jQent — namely,  whether  under  circumstances  uke 
these  the  doctrine  of  Oakes  v.  Turquand  woxild 
apply,  BO  that  the  party  could  not,  after  a  wind- 
ing-up, (having  never  repudiated  before),  pre- 
vent the  liqui&tors  bringing  an  action  for  calls 
against  them.  I  wish  to  give  no  opinion  upon  that 
head ;  but  in  this  case  I  am  of  opinion  that  none  of 
the  alleged  misrepresentations  have  been  made 
out.  The  representation  as  to  the  amount  sub- 
scribed, and  the  representation  as  to  the  respon- 
sible contractors,  appear  to  me  to  have  been 
perfectly  correct.  The  only  representation  which 
can  be  said  to  have  been  at  all  inaccurate  was  the 
representation  that  there  was  a  contract  binding 
the  contractors  to  complete  within  the  two  years. 
But,  in  the  first  place,  I  do  not  think  there  is  the 
sUghtest  evidence  that  that  representation  had 
'  any  effect  whatever  in  inducing  Mr.  M'Ewen  to 
apply  for  these  shares,  and  he  himself  does  no 
more  than  make  a  mere  general  statement  that  he 
applied  on  the  faith  of  the  prospectus.  Moreover, 
it  certainly  appears  upon  the  face  of  the  contract 
between  the  International  Contract  Company  and 
the  Wharves  Company,  if  the  contract  does  not 
positively  so  state,  that  the  works  were  to  be 
finished  within  two  years ;  certainly  it  appears  to 
have  been  contemplated  that  it  would  be  finished 
within  two  years,  because  that  was  the  time  during 
which  the  contractors  were  to  pay  the  interest. 
Then  it  further  appears  that  everyttiing  was  done 
so  as  to  complete  the  contract  within  two  years 
before  any  step  had  been  taken  by  Mr.  M'Ewen  to 
repudiate  the  contract,  and  before  he  had  sns- 
tamed  tJie  slightest  loss  of  any  sort  or  kind  by  the 
alleged  misrepresentation,  if  in  fact  there  was  any 
misrepresentation. 

>  Therefore,  I  am  of  opinion  that  those  alleged 
misrepresentations  are  not  grounds  upon  which 
this  contract  can  be  set  asi&,  and  on  the  whole 
case  I  think  that  there  really  was  no  proper 
ground  for  filing  this  bill  at  all. 

BVX  dismissed  with  costs;  the  liquidator's  costs 
of  the  appeal  to  come  out  of  his  estate,  and 
the  deposit  to  he  returned. 

Solicitors  for  the  company  i^pealing,  TiUeard, 
Oodden,  and  Holme. 

Solicitors    for  the  plaintifi"  respondent,  Lewis, 
Mtmns,  and  Co. 


B01.LS  COXTBT. 

S«portad  by  H.  Pbat,  Eaq.,  BarrUter.at-I«w. 

June  20,  21,  and  23. 
Hahilton  v.  Hector. 
Hwibomd  and  wife — Separatum  deed — Custody  of 
children — Covenant  In/  father  in  restraint  of  his 
parental  rights — PMic   policy — Divorce  Acts 
(20  ^  21  Via.  e.  85,  «.  35,  ami  22  4-  23  Vict.  e.  61, 
f.4). 
A  wtAraei  hg  which  a  father  deprive*  hvmself  of  his 
parental  control  over  his  chMren  w  contrary  to 


the  policy  of  the  law,  and  it  it  only  in  cases  where 
the  control  of  the  father  is  injurious  to  the  ehUd 
that  the  court  will  enforce  specific  performance  of 
sxiich  a  contract. 
The  general  policy  of  the  law  is  not  affected  by  those 
sections  of  the  Vivorce  Acts  which  empower  the 
Court  of  Divorce  to  make  such  provisions  as  it 
may  deem  just  and  proper  with  respect  to  the 
custody,  8fc.  of  the  children,  the  marriage  of 
whose  parents  is  the  subject  of  a  suit  in  thcU  court. 
Accordingly,  where,  in  order  to  avoid  eeandcd,  an 
agreement  was  made  betiveen  husband  and  wife 
for  tlie  compromise  of  a  suit,  which  the  wife  was 
about  to  institute  in  the  Divorce  Court,  and  a 
separation  deed  too*  executed  byi  which  it  was 
agreed  that  the  children  of  the  marriage  should 
remain  at  such  schools  as  tlie  husband  should 
direct,  and  that  their  holidays  should  be  passed 
by  them  at  such  places  as  the  trustees  of  the  deed 
should  from  time  to  time  direct,  the  court  refused 
to  grant  an  injunction  to  restrain  the  husband 
from  preventing  the  children  from  patging  certain 
holidays  with  their  mother,  t»  accordance  wUh  a 
direction  of  the  trustees  to  that  effect,  on  the  ground 
tluit  the  agreement  was  co7itrary  to  public  policy. 
Yansittart  v.  Yansittart  (4  £  ^  /.  62 ;  2  De  G.  ^  /. 

249),  followed. 
Swift  V.  Swift  (11  L.  T.  Bep.  N.  S.  697 ;  34  Beav. 
266 ;  and  on  appeal,  12  L.  T.  Bep.  N.  S.  436)  ex- 
plained and  distinguielied. 
Motion. 

The  above  suit  was  instituted  by  Mrs.  Hector 
and  the  trustees  of  a  separation  deed,  executed 
between  her  and  her  husband,  to  enforce  specific 
performance  of  the  trusts  of  the  separation  deed, 
and  to  obtain  an  injunction  to  restrain  the  husband 
from  preventing  the  wife  from  having  access  to 
the  cliildren,  and  from  preventing  we  children 
from  passing  the  first  four  weeks  of  the  coming 
Midsummer  nolidays  with  their  mothei*. 

Mr.  and  Mrs.  H!octor  were  married  on  the  15tb 
April  1858,  and  there  was  issue  of  the  marriage 
four  children,  Ida,  Alexander,  Annie,  and  Mary, 
who  were  respectively  aged  ten,  eight,  five,  and 
threo  years. 

At  the  time  of  the  marriage  Mrs.  Hector  was 
entitled  to  a  considerable  sum  of  money,  which,  by 
a  settlement  executed  prior  to  the  marriage,  was 
vested  in  trustees  upon  trust  for  such  p>erson,  &c., 
as  she  should  by  deed  or  will  appoint,  and  sut^ect 
thereto  upon  trust  for  her  for  her  separate  use. 

By  a  deed  poll,  dated  the  29th  July  1865,  Mrs. 
Hector  appointed  the  settled  fund  to  her  husband 
absolutely. 

Differences  having  arisen  between  the  parties^ 
the  wife,  in  Oct.  1870  filed  a  bill  in  Chancery  to 
set  aside  the  deed  poll  of  the  29th  July  1805,  and 
instructed  a  solicitor  to  file  a  petition  on  her  behalf 
in  the  Divorce  Court. 

By  the  advice  of  their  friends,  and  in  order  to 
avoid  scandal,  it  was  arranged  that  the  petition 
should  not  be  presented  in  the  Divorce  Court,  and 
that  the  proceedings  in  the  Court  of  Chancery 
should  be  discontinued,  and  a  separation  deed 
should  be  executed  between  the  parties. 

Accordingly,  by  an  indenture  dated  the  10th 
Dec.  1870,  and  made  between  Alexander  Hector  of 
the  first  part,  Anne  Hector  of  the  second  part,  and 
Archibald  Hamilton  and  Felix  Jones  of  the  third 
part,  after  reciting  the  settlement  and  the  deed 
poll  of  appointment,  and  that  the  money  value  of 
the  trust  lunda  at  the  time  of  the  appointment  was 
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S158I.,  and  that,  differences  and  disputes  having 
arisen  hetween  Alexander  Hector  and  Anne,  his 
■wife,  the  latter,  by  Robert  Hamilton,  her  next  friend, 
in  Oct  1870  had  filed  a  bill  in  Chancery  for  the 
purpose  of  setting  aside  the  deed  poll  of  appoint- 
ment, and  had  caused  to  be  prepared,  ana  was 
about  to  file,  a  petition  in  the  Court  of  Divorce  for 
the  porpoee  of  obtaining  a  judicial  separation,  and 
that  it  had  been  agreed  and  arranged  between 
Alexander  Hector  and  Anne,  his  wife,  with  the 
approTal  of  their  friends  and  legal  adviHers,  that  it 
would  be  more  desirable  for  both  parties,  and  more 
espeeiallj  for  the  children  of  the  marriage,  that  a 
s<>paration  should  take  place  between  Alexander 
Hector  and  Anne,  his  wife,  upon  the  terms  therein- 
afterdeclared  and  contained,  it  was  witnessed  that  in 
]iannianoe  of  the  said  agreement,  and  in  considera- 
tion of  the  covenants  thereinafter  contained,  Alex- 
ander Hector  did  covenant  with  the  trustees  that 
Anne  Hector  might  at  all  times  thereafter  live 
•epan^  Sic.,  i»id  that  he  wonld  settle  the  sum  of 
MOOJ.  npon  certain  trusts  in  favour  of  Anne  Hector 
and  the  children  of  the  marrii^e.  And  it  was 
agreed  that  the  two  elder  children  of  the  marriage, 
that  ii  to  say,  Ida  Hector  and  Alexander  Hector 
the  yonnger,  should,  subject  to  such  powers  as  were 
thereinafter  conferred  upon  the  trustees,  remain  at 
saefa  sefaools  in  England  as  the  husband,  or  such 
tdunls  elsewhere  as  the  husband,  with  the  consent 
ofthewife,  should  from  time  to  time  direct,  and  that 
each  of  them,  the  husband  and  wife,  should  from 

tiow  to  time  have  all  reasonable  access  to  and  com- 
Bnoiaition  with  the  said  Ida  Hector  and  Alexander 
Hector  the  younger,  subject  nevertheless  to  the 
ordinairy  regulations  for  the  time  being  of  the 
raaatet  or  mistress  of  the  respective  schools  under 
whose  care  they  should  be  placed,  with  reference 
to  the  aooess  and  communication  with  the  scholars 
•t  such  respective  schools  by  their  respective 
parents,  and  that  the  holidays  of  the  said  Ida 
Hector  and  Alexaader  Hector  the  younger  should 
he  pawed  by  them  at  such  places  and  in  such 
naaner  as  the  said  trustees  should  from  time  to 
time  direct,  having  regard,  as  far  as  practicable, 
to  the  wishes  of  each  of  them  the  said  Alexander 
Hectcnr  and  Anne  Hector. 

The  trustees,  in  pursuance  of  the  powers  con- 
ferred npon  them  by  the  deed,  had  directed  that 
the  two  elder  children,  Ida  and  Alexander,  should 
•pend  the  first  four  weeks  of  the  coming  Mid- 
snmnMs-  holidays  with  their  mother,  and  the  rest 
with  their  father. 

The  father  having  declined  to  take  any  notice  of 
this  direction,  the  present  suit  was  instituted,  and 
now  came  on  on  a  motion  to  restrain  the  husband 
fram  preventing  his  wife  from  having  access  to 
the  children,  and  tram  preventing  the  two  elder 
difldreD,  Ida  Hector  and  Alexander  Hector  the 
Tonnger,  from  passing  the  first  four  weeks  of  the 
coining  Midsuinmer  holidays  with  their  mother. 

JtttA,  Q.C.  and  Lindley,  in  support  of  the  mo- 
tjon. — We  submit  that  the  covenant  in  the  separa- 
^  deed  is  one  which  this  court  will  enforce  It 
*iU  be  urged  on  the  other  side  that  such  a  cove- 
oant  18  contrary  to  public  policy,  and  it  was  so 
ttnder  tiie  ^d  law,  but  it  is  no  longer  so  since  the 
pMNii^  of  the  Divoroe  Acts.  By  20  &  21  Vict. 
<:%,n.  S5,  it  is  provided  that  in  aay  soit  or  other 
praowdiag  for  dMaining  »  judicial  separation  Ac., 
t^aoort  may,  from  time  ^  time,  before  making 
its  find  deoree,  make  such  mterim  order,  and  may 
~  I  pcovisiens  in  the'fitml  decree  as  it  aUif 


deem  just  and  proper,  with  respect  to  the  custody, 
maintenance,  and  education  of  the  children,  the 
marriage  of  whose  parents  is  the  subject  of  such 
suit  or  other  proceeding,  and  may,  if  it  shall  think 
fit,  direct  proper  proceedings  to  be  taken  for  placing 
such  children  under  the  protection  of  the  Court  of 
Chancery.  And  by  22  &  23  Vict.  c.  61,  s.  4,  it  is 
provided  that  the  court,  after  a  final  decree  of 
judicial  separation,  &c.,  may,  upon  application  (by 
petition)  for  this  purpose  make,  from  time  to  time, 
all  such  orders  and  piovisions  with  respect  to  the 
custody,  maintenance,  and  education  of  the  chil- 
dren the  marriage  of  whose  parents  was  the  subject 
of  the  decree,  or  for  placing  such  children  under 
the  protection  of  the  Court  of  Chancery,  aa  might 
have  been  made  by  such  final  decree  or  by  interim 
orders  in  case  the  proceedings  for  obtaining  such 
decree  were  still  pending.  Now  as  the  covenant, 
the  performance  of  which  we  seek  to  enforce,  was 
the  result  of  the  compromise  of  a  suit  which  was 
about  to  be  commenced  in  the  Divorce  Court,  in 
which  suit  orders  might  have  been  made  under 
the  sections  to  which  we  have  referred  limiting 
the  father's  control  over  his  children,  or  depriv- 
ing him  of  it  altogether,  we  submit  that  the 
covenant  is  one  that  can  be  enforced  by  the 
court.  The  compromise  was  not  contrary  to 
public  policy ;  nay,  it  is  quite  in  accordance  with 
public  policy  to  fi»voar  a  compromise,  the  effect  of 
which  is  to  avoid  scandal.  We  therefore  submit 
that  the  old  policy  of  the  law,  which  refuses  to 
deprive  a  fitther  of  the  custody  of  his  children, 
has  been  changed  by  the  Divorce  Acts,  and  that 
we  are  entitled  to  an  injunction  in  the  terms  of  the 
prayer  of  the  bill. 

Sir  Bicliard  BaggaJXay,  Q.  C,  and  A.  E.  MiO/er 
for  the  defendant  (the  husband). — We  submit  that 
the  covenant  in  question  is  still  contrary  to  public 
policy,  and  that  it  is  one  which  this  court  cannot 
enforce.  We  rely  upon  Vanaittari  v.  Vanmtlart 
(4  K.  &  J.  62)  where  the  present  Lord  Chancellor 
(then  Wood,  V.O.)  allowed  a  demurrer  to  a  wife's 
bill  for  specific  performance  of  a  contract  contain- 
ing stipulations  for  the  custody  by  her  of  children 
alwve  seven  years  old,  on  the  ground  (amongst  other 
things)  that  it  would  be  contrary  to  public  policy 
to  allow  a  husband,  although  guilty  of  adultery 
and  cruelty,  thus  to  transfer  to  his  wife  his  ri^^ts 
and  duties  in  reference  to  his  children.  This 
decision  was  affirmed  on  appeal  (2  De  Q.  &  J.  249) 
by  the  Lord  Chancellor  (Chelmsford)  and  the  Lords 
Justices  (Knight  Bruce  and  Turner). 

Jeegd,  Q.  C.,  in  reply. — The  wife  might  have 
obtained  an  order  firom  the  Divoroe  Court  as  to 
the  custody  of  the  children ;  and  I  contend  that 
wherever  a  person  has  a  right  to  obtain  relief  in  a 
court  and  has  commenced  a  suit  for  the  purpose 
of  obtaining  such  relief,  that  person  has  a  right  to 
obtain  the  same  relief  by  a  compromise  of  the  suit. 
It  is  the  highest  public  policy  to  favour  these  com- 
promises of  divorce  suits.  He  referred  to  WUson 
V.  Wilson  (1  H.  of  L.  Cas.  688). 

Lord  BouiLLT. — I  think  it  is  impossible  for  me 
to  grant  this  application.  I  dissent  from  the 
argument  that  an  Act  of  Parliament  con  change 
the  whole  public  policy  respecting  any  relations, 
aa  for  instance  respecting  the  relations  between 
parent  and  child.  I  also  dissent  from  the  obser- 
vation that  parties  to  a  suit  can  obtain  by  a  com- 
promise anything  that  they  could  have  obtained 
by  proseonting  the  suit.  If  that  were  so,  the  parties 
to  a  divoroe  suit  could  obtain  by  a  compromise  of  t 
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the  Bait  a  divorce  o  menta  et  thoro,  which  clearly 
can  only  be  obtained  by  the  order  of  the  judge. 
This  is,  however,  a  very  important  case,  and  I 
wish  to  look  into  the  evidence  and  to  examine  the 
authorities,  and  I  will  mention  the  matter  again 
to-morrow  morning. 

On  the  following  morning  the  case  was  in  the 
paper  for  judgment,  but 

Je$»el,  Q.C.,  begged  to  call  his  Lordship's  atten- 
tion to  the  case  of  Swift  v.  Swift  (11  L.  T.  Rep. 
N.  S.  697 ;  34  Beav.  266 ;  12  L.  T.  Rep.  N.  S.  435 ; 
34  L.  J.  394,  Ch.)  before  he  deUveredbis  judgment. 
That  was  a  case  in  which  a  father,  who  had 
criminally  assaulted  his  infant  daughter,  executed 
a  separation  deed,  giving  the  sole  control  of  his 
chil(&en  to  his  wife,  and  it  was  held  by  the  Master 
of  the  Soils  that  though  such  a  contract  is 
generally  contrary  to  the  poUcy  of  the  law  and 
void,  yet  it  is  valid,  if  the  conduct  of  the  father 
towards  his  child  is  so  gross  that  the  court  would 
remove  the  child  from  his  custody;  and  the 
Master  of  the  Bolls  accordingly  maide  a  decree 
enforcing  the  contract,  and  his  judgment  was 
ofSrmed  on  appeal  by  the  Lords  Justices,  who, 
however,  varied  the  decree  by  changing  the  per- 
petual injunction  restraining  the  husband  from 
removing  or  interfering  with  the  children  into  an 
ii^nnction  until  further  order  only. 

Lord  BoMiixY  said  that  he  would  reconsider  the 
case  in  the  light  of  Swift  v.  Swift,  and  would 
deliver  his  judgment  on  the  following  Friday. 

Accordingly,  on  Friday  23rd  June,  the  following 
judgment  was  delivered  by 

Lord  RoMiLLY  :  When  this  case  was  heard  I 
expressed  my  opinion  very  fully  upon  it.  At  the 
same  time  I  thought  it  a  case  of  importance,  and  I 
was  desirous  to  reconsider  it  more  fully.  The 
day  before  yesterday  Mr.  Jessel  called  my  atten- 
tion to  a  case  of  Swift  v.  Swift  (12  L.  T.  Rep. 
N.  S.  435),  which  was  an  anpeal  from  one  of  mv 
own  decisions.  I  am  bonna  to  say  that  the  full 
consideration  I  have  given  to  the  case  before  me, 
and  to  the  reported  cases  of  Vannttari  v,  Vansitiart 
(4  K.  &  J.  62 ;  2  De  G.  &  J.  249),  and  SiciA  v. 
Sivift,  has  not  in  the  slightest  degree  altered  my 
opinion  upon  the  subject.  The  case  is  properly  to 
be  explained  thus  :  Two  points  are  raised ;  one  is 
whether  according  to  the  general  law,  independent 
of  the  statntes  of  divorce,  this  bill  can  be  sustained, 
or  the  relief  which  is  now  asked  can  be  obtained. 
The  other  is  whether  the  two  statutes  of  divorce 
(the  20  &  21  Vict.  c.  85,  and  the  22  &  23  Vict. 
c.  61),  have  in  the  slightest  degree  altered  that 
law.  I  am  of  opinion  that  they  have  not  altered 
the  law  at  all;  and  I  am  of  opinion  that  the 
Legislature  never  intended — and  it  would  be  a 
most  serious  evil  if  it  had  intended — to  alter  the 
general  policy  of  the  law  by  the  indirect  enact- 
ments of  certain  specific  clauses.  No  doubt  it 
enacts  certain  specific  clauses  for  particular  pur- 
poses, and  all  the  inferences  that  naturally  and 
necessarily  flow  from  these  clauses  are  included  in 
the  enactment.  But  further  than  that  the  Legisla- 
ture never  intended  to  alter  the  law  of  the  country. 
1  am,  therefore,  of  opinion  that  the  statutes  respect- 
ing the  Divorce  Court  have  not  altered  the  general 
policy  of  the  law  of  England  in  the  slightest  degree. 
They  have  altered  the  law  in  particular  cases  where 
they  have  made  express  and  particular  enactments ; 
but  the  relation  of  father  and  child,  the  relation 
between  husband  and  wife,  the  rehttion  of  the 
Court  of  Chancery   towards    the   protection  of 


infants,  all  remain,  in  my  opinion,  exactly  tbe 
same,  except  that  where  the  statntes  have  made 
specific  enactments,  those  specific  enactments  of 
course  must  take  effect,  and  the  court  must  follow 
them.  That  being  my  opinion,  I  have  to  consider 
what  is  the  state  of  the  law  upon  the  subject,  unal- 
tered, as  it  is,  in  my  opinion,  by  the  Divorce  Acts. 
Now  I  think  the  law  upon  the  snbject  is  very  clear, 
and  I  think  there  are  two  very  valuable  cases 
which  exactly  point  out  what  the  law  is.  Those 
two  cases  are  VatmUart  t.  Vansittart  and  SteiA 
V.  Swift  (ubi.  tup.)  I  observe  that  Swift  v.  Sto^ 
was  originally  a  decision  of  mine,  which  was 
affirmed  by  the  Lords  Justices,  and,  as  I 
apprehend,  quite  correctly  and  properly  affirmed. 
In  my  opinion,  so  far  from  interposing  any 
difficulty  or  objection  to  VantHfaH  v.  VatitUtart, 
the  two  cases  together  define  exactly  what  the 
law  is.  Vajuittart  v.  Vantittari  lays  down  this— 
that  aiiusband  and  wife  cannot  contract  that  tbe 
husband  shall  give  up  his  duties  as  a  father.  That 
is  the  short  statement  of  what  it  decides.  Swifty. 
Bwift  lays  down  this — that  the  moment  the  father 
so  acts  as  to  be  an  injury  to  his  own  child,  that 
moment  the  court  will  interfere  and  take  the  child 
away  from  him ;  and  if  that  forms  part  of  a  con- 
tract, the  father's  misconduct  will  give  the  court 
jurisdiction  to  enforce  the  contract.  That  is  alL 
Now  that  that  is  really  so  is,  I  think,  made  per- 
fectly clear.  I  will  refer  to  a  few  words  of  my  own 
at  the  beginning  of  my  judgment  in  Siaift  t. 
Swift,  which,  it  apppears  to  me,  Turner,  L.  J., 
affirmed  in  his  judgment  in  the  same  case.  Tbe 
words  I  am  going  to  refer  to  are  at  page  270  of  the 
34th  volume  of  Mr.  Beavan's  Reports.  I  there 
state :  "  This  is  a  suit  to  enforce  tne  performance 
of  a  deed  of  separation  between  husbaitd  and  wife. 
There  is  a  sufiicient  consideration  for  it,  and  it  is 
executed  by  the  trustee.  It  is  contested  on  tie 
ground  that  the  covenant  entered  into  by  the  hni- 
band  binds  him  not  to  see  or  interfere  with  tlw 
management  of  his  children,  and  it  is  said  thai 
such  a  covenant  is  in  itself  void,  and  that  it  vitiates 
the  whole  deed."  If  it  stood  there  alone  FanmMo'i 
V.  Vaiuittart  so  determines.  "  There  is  no  doubt 
as  to  the  rule  of  law  which  is  laid  down  in  FoMtt- 
(art  V.  VangUtaii — that  a  covenant  by  »  father  that 
he  will  abstain  from  seeing  and  exercising  any  con- 
trol over  his  child  is  bad,  hecause  it  is  against  the 
policy  of  the  law,  which  holds  that  it  is  desirable 
that  a  father  should  exercise  superintendence  over 
his  children,  and  that  he  cannot,  therefore,  by  con- 
tract deprive  himself  of  this  inherent  right  and 
duty  imposed  on  him  by  Nature.  But  although 
this  is  the  general,  I  might  almost  say  the  univeT' 
sal  rule,  both  as  regards  law  and  morals,  tberd 
occasionally  exist  cases  where  the  control  of  tbs 
father  is  injurious  to  the  child,  and  in  such  cases 
equity  will  interfere  to  prevent  that  iiyurious  oan» 
trol,  and  will  in  some  cases  remove  the  child  firooi 
its  fitther ;  not  that  equity  acts  contrary  to  tha 
general  policy  of  the  law,  but  that  it  holds  thati 
this  particular  case  is  an  exception  to  the  general 
rule,  and  that  in  such  case  the  principle  is  iu't 
verted."  The  real  fact  is  that  the  policy  of  tl 
law  is,  no  doubt,  that  the  father  shall  preserve  ai 
take  care  of  the  education  of  his  child.  The  poli 
of  the  law  also  is,  that  the  father  shall  be  d^rivi 
of  that  power  the  moment  he  goes  to  exemise^ 
to  the  injury  of  the  morals  and  health  of  tiie 
Accordingly  that  ^as  so  strongly  prexnt 
my  mind  that,  when  Mr.   I^indley  was     " 
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iag  me,  I  called  his  attention  to  that  distinc- 
tioo.  I  asked  him  if  there  was  anything  in 
tlibi  bill  which  pointed  out  snch  a  state  of  things 
M  would  give  jorisdiction  to  the  court.  But  in 
point  of  fact  there  is  not.  In  the  case  of  Swift  v. 
Svift,  I  laid  it  down,  expressly  on  that  ground, 
tliat  it  was  necessary  to  interfere  for  the  protec- 
tion of  the  child,  and  I  find  from  the  report  that  I 
certainly  used  some  very  strong  expressions — 
itroz»er  than  I  nsnally  do  npon  such  a  subject.  I 
Mj  {U  Beav.  272) :  "  If,  in  that  state  of  things  " 
(I  am  referring  to  the  evidence),  "  any  court  can 
Iw  foond  in  this  conntrv  which  will  deliver  up  this 
onfottmate  child  to  tne  care  of  this  defenoant " 
(that  is  her  father),  "  I  am  very  happy  to  say  that 
it  will  not  be  by  me,  and  that  the  future  calamities 
nidch  might  result  to  this  child  from  such  an  order 
12  not  rest  on  my  responsibility."  It  is  obvious 
tint  I  thought  it  was  a  very  strong  case  where  it 
■H  necessary  to  adopt  that  course.  Turner,  L. J., 
eqacssly  says  the  question  is  "  whether  the  facts 
an  proved  against  him"  (the  father),  and  he  says 
(34  L.  J.  395,  Ch.) :  "  The  Master  of  the  EoUs  was 
■tisfied  that  the  case  was  proved  against  him 
....  and  I  am  so  too."  Thereupon  he  puts  it : — 
*  I  agree  in  the  opinion  of  the  Master  of  the  Bolls 
at  to  the  resalt  of  the  evidence.  I  am  of  opinion 
that  the  covenant  in  question  is  not  void  upon  the 
ground  of  pnblic  policy.  The  power  of  this  court 
to  control  the  rights  of  a  father  over  his  children 
in  cases  in  which  the  father  has  misconducted  him- 
self is  beyond  all  question  ;  and  where  the  father, 
laving  miscoadncted  himself,  has  covenanted  not 
(o  exercise  his  paternal  right,  I  can  see  no  ground 
on  which  this  court  can  refuse  to  recognise  such  a 
torenant."  Therefore  both  the  Lord  Justice  and 
mjBdf  put  it  solely  upon  the  ground  of  proof 
(gainst  the  father,  that  he  is  not  fit  to  be  en - 
tnuted  with  the  care  of  his  child.  Accordingly  I 
asked  Mr.  Lindley,  who  put  the  case  very  clearly 
and  forcibly  before  mo,  I  thought :  "  Is  there  any 
eridence  to  show  that  this  father  is  not  fit  to  hie 
entnisted  with  the  care  of  his  child  P"  No ;  there 
is  no  snch  evidence.  Bnt  it  is  put  in  this  way — 
thoe  was  a  snit  instituted  against  him  in  the 
Divorce  Court,  and,  in  order  to  avoid  scandal,  the 
ti&er  and  the  mother  consent  together  by  a  com- 
promise, in  which  they  enter  into  this  arrange- 
inait — not  a  covenant  by  which  the  father  is  to 
direst  himself  of  the  care  of  his  children.  On  the 
contrary,  he  is  to  select  the  schools  to  which  they 
aie  to  be  sent,  and  the  children  are  to  pass  a  part 
of  the  time  of  their  vacation  with  him,  but  the 
other  part  of  the  time  they  are  to  spend  with  their 
notluT.  The  mother  comes  to  enforce  the  specific 
performance  of  this  covenant.  I  am  of  opinion 
that  I  cannot  treat  this  as  a  case  where  the  mis- 
eoodnct  of  the  father  is  established.  If  that  was 
established,  it  would  be  a  totally  different  matter. 
Ko  donbt  Mr.  Jessel  felt  the  force  of  that,  for  he 
endeavoured  to  put  it  npon  what  he  called  the  rule 
<rf  general  law — that  whenever  there  is  a  tribunal 
vhx^  can  decide  a  question  between  two  persons, 
that  g^ves  a  right  to  the  two  parties  to  compro- 
mise, and  then  that  the  compromise  in  the  present 
case  gives  jurisdiction  to  the  court  exactly  in  the 
■nje  way  as  if  the  father  had  been  guilty  of  mis- 
eondoct  It  cannot  be  put  shorter.  I  am  of 
opnioo  that  this  is  not  so,  and  that  to  enable  it  to 
nforce  such  a  contract  the  court  must  have  dis- 
tnct  proof  of  the  misconduct  and  unfitness  of  the 
Miar,  as  otherwise  snch  an  arrangement  might 


be  a  mere  device  bv  which  a  father  could  get  rid 
of  the  custody  and  care  of  his  own  child,  which 
under  certain  circumstances,  and  for  a  particular 
purpose,  he  might  wish  to  do.  I  am  quite  clear 
that  this  case  might  be  put  in  such  a  form  a.s 
to  show  by  evidence  that  the  father  was  not  fit 
to  have  the  care  of  his  own  child,  if  such  was 
the  fact;  if  there  were  such  evidence,  I  should 
obey  the  doctrine  of  the  law,  and  the  policy 
of  the  law  would  require  me  to  take  the 
child  away  from  the  father ;  and  if  proof 
of  that  was  shown  to  the  court,  I  should  nave 
jurisdiction  to  enforce  the  covenant,  bnt  not  with- 
out such  proof.  Accordingly  I  cannot  do  what  I 
am  asked  to  do.  All  that  I  can  do  is  this  :  I  am 
clear  that  these  children  are  wards  of  court,  and 
that  it  is  very  fit  and  proper  that  their  mother 
should  have  access  to  them :  and  if  proper  access 
is  not  given  her  to  them  in  all  proper  manner  and 
without  any  reetriction  whatever,  I  will  interfere, 
but  then  merely  for  that  purpose.  I  will  allow  such 
an  application  to  be  made  at  Chambers,  where 
such  a  matter  should  be  gone  into.  With  respect 
to  this  motion,  all  that  I  can  do  is  to  make  no 
order.  The  costs  will  be  costs  in  the  cause.  At 
all  events,  I  give  you  no  costs.  I  am  disposed  to 
think  that  would  be  the  best  mode  of  arranging 
the  matter.  Assuming,  as  I  am  at  liberty  to 
assume,  having  no  evidence  at  all  before  me  on  the 
subject,  and  it  being  one  of  the  stipulations  of  the 
deed  that  the  mother  shall  be  allowed  to  see  her 
children  —  assuming  that  the  mother's  right  of 
access  will  not  be  interfered  with,  I  think  it  is  a 
matter  which  had  better  be  arranged  between  the 
parties,  and  though  such  an  arrangement  may  not 
be  legallj-  binding,  that  the  parties  should  consider 
themselves  bound  in  honour  to  keep  to  the 
arrangement  entered  into,  and  not  to  bring  the 
matter  again  into  court.  Of  course,  there  is 
necessarily  a  great  amount  of  scandal  in  cases  of 
this  kind,  and  it  is  desirable  to  avoid  scandal 
whenever  it  is  possible. 

Solicitors  for  the  plaintiff,  Janton,  Colh,  and 
Pearson ;  for  the  defendant,  Clarkson,  Son,  and 
Greenweil.  ^_^___ 

July  8, 15,  and  22. 

Be  TnE  Maeylebose  (Stikgo-lajie)  Impkox-ement 
Act  1868;  Ex  parte  Edwabds. 

Lands  Clauses  Consolidation  Act  184&— Notice  to 
taJee  land  under  compulsory  powers — Interest 
creaied  afler  service  of  notice — Compensation. 
A  tenancy  created  <^ler  service  of  notice  to  treaty  is 
not  a  subject  for  compensation  by  the  paHy  serving 
tlie  notice. 
Petition. 

By  the  Marylebone  (Stingo-lane)  Improvement. 
Act  1868,  which  incorporates  the  Lands  Clauses 
Consolidation  Act  1845,  and  the  Lands  Clauses 
Consolidation  Act  18«J0,  the  Metropolitan  Board 
of  Works  were  authorised  to  make  a  new  street 
commencing  in  the  Marylebone-road  at  or  near  the 
point  where  Stingo-lane  unites  with  that  road  and 
terminating  in  Upper  York-street  at  the  place 
where  Stingo-lane  unites  with  Upper  York-street, 
and  to  treat  and  agree  for  the  purchase  of  any 
lands  authorised  to  be  taken  ana  used  by  them, 
and  of  any  subsisting  leases,  terms,  shares,  estates, 
and  interest  therein  and  charges  thereon,  or  such 
of  them,  or  snch  part  thereof  as  they  should  think 
proper.  ,  , 
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TUMBMDGB  V.  CaRK. 

[Bolls. 

In  pnrsoance  of  the  powers  vested  in  them  by 
this  Act  or  the  Acts  incorporated  therewith,  the 
Metropolitan  Board  of  Works  on  the  24th  May 
1869  served  upon  Henry  Topple  a  notice  to  treat 
for  the  porchaae  of  his  leasehold  interest  in  the 
messuage  and  premises  No.  6,  Stingo-lane,  which 
they  required  for  the  purposes  of  the  Act. 

At  that  time  Edwards  was  weekly  tenant  of  a 
portion  of  the  premises  at  the  rent  of  12«.  a  week. 
He  had  resided  there  for  five  years,  and  carried  on 
business  as  a  barber  and  hairdresser. 

On  the  14th  Jan.  1870  an  agreement  in  writing, 
dated  the  18th  Dec.  1869,  was  executed  between 
Henry  Topple  of  the  one  part  and  William  Edwards 
of  the  other  part,  whereby  Topple  agreed  to  let 
and  Edwards  agreed  to  take,  the  shop,  parlour,  and 
kitchens,  and  one  room  upstairs,  situated  at  No. 
6,  Stingo-lane,  at  the  weekly  rent  of  12«.  for  the 
term  of  three  years  from  the  18th  Dec.  1869. 

The  petition  stated  that  Topple  had  on  several 
occasions  promised  to  grant  a  lease  of  the  rooms 
in  question  to  Edwards. 

In  Feb.  1870  Topple  sent  in  to  the  MetropoUtan 
Board  of  Works  particulars  of  his  claim,  in  which 
he  st^ed  that  his  interest  was  subject  to  that 
of  Edwards  under  the  ag^reement  of  the  18th  Dec. 
1869,  and  the  yalne  of  Topple's  interest  was 
aMessed  on  the  footing  of  the  claim  so  made, 
and  the  amount  of  compensation  awarded  to  him 
was  1381!. 

On  the  7th  March  1871  Edwards  gave  notice  to 
the  MetropolitMi  Board  of  Works  that  he  claimed 
the  sum  of  3501.  in  respect  of  his  interest  in  the 
premises  nndcr  the  agreement  of  the  18th  Dec. 


On  the  27th  March  1871  the  Metropolitan  Board 
of  Works  issued  their  warrant  to  uie  sheriff  of 
Middlesex,  whereby,  after  reciting  that  they  did 
not  admit  bnt  denied  that  Edwards  was  entitled  to 
receive  any  compensation  at  all  firom  them  in 
reepect  of  the  matters  mentioned  in  his  notice, 
they  required  him  to  summon  a  special  jury  to 
dtotermine  the  amount  of  compensation  (if  any) 
payable  by  them  to  Edwards. 

On  the  29th  April  1871  a  jury  was  summoned, 
and  assessed  Edwards's  claim  to  compensation  at 
1001. 

Edwards's  costs  of  these  proceedings  wore  taxed 

ntesi. 

The  Metropolitan  Board  of  Works  still  disputed 
Xdwwds's  claim,  and  paid  the  sum  of  1622.  into 
oonrt  under  the  76th  section  of  the  Lands  Clonaes 
Consolidation  Act  1845. 

Edwards  accordingly  presented  the  present 
petition,  praying  that  the  amount  might  be  paid 
out  of  court  to  him. 

Jetttil,  Q.  C.  and  WiUis-Bund  in  support  of  the 
petition. 

Souihgate,  Q.  C.  and  Gharle*  HaU,  for  the  Metro- 
politan Board  of  Works,  opposed. 

July  22. — ^Lord  Bohillt  said  that  if  the  agree- 
ment in  question  had  been  executed  before  the 
landlord  received  the  notice  to  treat,  the  petitioner 
would  have  been  entitled  to  compensation  in 
respect  of  his  interest,  even  though  the  three 
years'  tenancy  had  been  created  in  the  expectation 
of  the  house  being  taken  by  the  Metropolitan 
Board  of  Works  under  the  compulsory  powers 
vested  in  them  by  the  Act.  Here,  however,  the 
tenancy  was  created  after  service  of  the  notice  to 
treat,  and  his  Lordship  was  of  opinion  that  it  was 
therefore  not  a  subject  for  compensation  by  the 


party  serving  the  notice.  The  petition  mast, 
therefore  be  £smis6cd,  but  without  costs. 

Solicitor  for  the  petitioner,  SUberberg. 

Solicitor  for  the  Metropolitan  Board  of  Works» 
W.  Wyke  Smith. 

JvJy  21  and  25. 

TOKBBIDOX  V.  CaSB. 

Transfer  of  stock  into  jovat  naimet — Ile»dting  trugt 

— Survworship — Intention — Evidenas. 
A  testator  transferred  a  sum  of  stock  into  the  joint 
names  of  himself  and  a  person  with  wliom  he  mag 
cohabiting,  amd  to  whom,  he  had  by  his  wUi  left 
aU  his  property.     There  was  evidence  that    tlte 
transfer  was  made  to  avoid  the  payment  of  ter^  per 
cent,  legacy  duty,  to  which  ihe  sum  would  nova 
been  subject  lutd  it  passed  under  the  wiU.     Subse- 
quenUy  His  testator  revoked  his  f/rst  wSL,    and- 
made  a  new  will  leaving  aU  his  property  to  hit 
adopted  daughter  : 
Held,  that,  upon  the  evidence  of  the  testator's  inten- 
tion in  making  the  transfer,  there  was  no  retuUinff 
trust  of  the  stock  for  the  testator,  and  that  ike  joint 
transferee  was  entitled  by  survivorship. 
In  the  month  of  Dec.  1854,  Henry  Lever  Gkids- 
mark,  who  had  cohabited  with,  and  had  adopted, 
an  illegitimate  daughter  of,  the  defendant  Taonar 
Care,  transferred  a  sum  of  25001.  Beduced  Annui- 
ties into  the  joint  names  of  himself  and  Tamar 
Care,  to  whom,  by  his  then  will,  he  had  left  all  his 
property. 

There  was  evidence  that  Godsmark  made  this. 
transfer  in  order  that  the  defendant  might  escape 
the  payment  of  ten  per  cent,  legacy  daty,  to 
which  tne  sum  would  be  subject  if  it  passed  undeor 
the  will. 

In  1863  Gkidsmark  separated  from  the  defen- 
dant, and  made  a  new  will,  leaving  all  his  propertjr 
to  the  plaintifEs  (his  adopted  daughter  ana  her 
husbana),  and  their  childi«n. 
Godsmark  died  in  Aug.  1865. 
The  plaintiffs  institute  the  present  suit  in  'May 
1870,  praying  for  a  declara4iion  that  the  transfer  ^ 
the    sum  of  25uOL  Beducod   Anauitiea   by   th» 
testator  Godsmark  into  the  joint  names  of  huoaelf 
and  the  defendant  was  made  in  trust  for  hima^f, 
and  that  the  said  sum  of  stock  passed  to  the  plain- 
tiffs as  lesatees  imder  the  testator's  wilL 

The  bill  alleged  that  at  the  time  of  the  transfer 
Godsmark  intended  to  retain,  and  that  he  told  tha 
defendant  that  he  intended  to  retain,  the  entire 
beneficial  interest  in  and  control  over  the  sum.  o^ 
stock,  and  that  he  told  her  that  if  she  should 
happen  to  survive  him,  and  if  the  sum  of  stock 
should  then  be  standing  in  their  joint  names>  he 
wished  the  capital  to  go  to  his  adopted  daughter 
after  the  death  of  the  defendant. 

In  Dec.  1869  the  plaintiffs,  hearing  thai  the 
defendant  was  about  to  be  mturied,  inmrmed  her 
that  though  they  were  advised  that  she  was  a- 
mere  trustee  of  the  sum  of  stock  &r  the  testator^ 
and  that  under  his  will  it  passed  to  them,  yet  they 
were  willing  that  the  defendant  should  retain  thie 
income  dunng  her  life,  but  that  the  fund  must  be 
vested  in  trustees,  as  the  plaintiff  was  not  the 
defendant's  legitimate  daughter. 

The  defendant  declined  to  accede  to  this  pro- 
posal, and  claimed  that  she  was  absolntely  en- 
titled by  survivorship  to  the  ftmd,  discharged  oT 
any  trust. 
Thereupon  the  present  suit  was  instituted. 
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Be  Ossobm's  Mostgaoe  Tbxtst. 


[Boixs. 


Bovihgaie,  Q.  C.  and  W.  W.  Ktartlake,  for  the 
plaintiSa,  submitted  that  this  was  a  mere  case  of  a 
transfer  into  the  name  of  a  stranger,  that  there 
was  a  reanlting  trust  of  the  stock  for  the  testator, 
and  that  it  passed  to  the  plaintiffs  nnder  the 
testator's  will.    They  cited 

Bidsr  T.  Kidder,  10  Ves.  360 ; 

Soar  T.  Foster,  4  K.  A:  J.  152; 

Freeman  t.  Tatham,  5  Hue,  337. 

Jettel,  Q.  C.  and  A.  E.  Miller,  for  the  defendant, 
contended  that  at  the  date  of  the  transfer  the 
testator  intended  the  defendant  to  take  in  the 
event  of  her  surriving  him ;  that  his  subsequent 
chaoge  of  mind  was  of  no  effect,  and  that  the 
defendant  was  absolutdy  entitled  by  survivorship 
to  the  sum  of  stock.    They  cited 

Tueter  r.  Burrow,  U  h.  T.  Eop.  N.  S.  465 ;  2  H.  4.  M. 
515. 

Soidhgaie,  Q.  C.  in  reply. 

Jdy  25. — Lord  Bouillt. — This  is  a  suit  insti- 
tuted respecting  a  sum  of  25002.  stock,  which  a 
person  of  the  name  of  Grodsmark  settled  in  a 
particnlar  way.  He  transferred  it  to  the  account 
«{ himself  and  a  person  who  was  living  with  him 
as  his  wife,  who  apparently  went  by  his  name  and 
waa  believed  to  be  his  wife.  She  is  Tamar  Care 
the  dcfoidant  in  this  suit.  The  suit  is  instituted 
by  this  woman's  daughter  and  her  husband,  who 
were  the  legatees  of  the  whole  of  Godsmark's  pro- 
perty, and  the  sole  question  is,  whether,  when  he 
transferred  this  25002.  into  the  names  of  himself 
and  the  defendant  Tamar  Care,  there  was  a  result- 
ing trust  for  himself.  That  depends  upon  the 
evidence  of  what  took  place  at  the  time  of  the 
transfer,  and  I  am  bound  to  say  that,  upon  the 
evidence,  I  think  there  is  no  resulting  trust,  and 
that  he  intended  to  make  the  transfer  for  the 
benefit  of  Tamar  Care.  The  case  of  course  depends 
entirely  upon  what  the  evidence  is.  Now  this  I 
take  to  be  quite  established,  that  it  at  the  time  he 
made  the  transfer,  he  intended  it  to  be  an  irrevo- 
cable appointment  or  donation  for  the  benefit  of 
Tamar  Care,  the  subsequent  alteration  of  his  mind 
would  not  have  affected  it,  and  the  question  there- 
fore is,  what  the  evidence  is  of  what  took  place  at 
the  time  when  the  transfer  was  made.  Now  there 
is  one  thing  which  is  very  material  and  in  which 
the  evidence  on  all  sides  concurs,  and  it  is  this, 
that  he  made  the  transfer  with  the  intention  of 
aroiding  the  pOTtnent  of  legacy  duinr.  Now  if 
there  was  a  resulting  trust,  of  course  legacy  duty 
would  have  been  payable  in  respect  of  this  sum, 
it  being  then  part  c^  the  testator's  estate ;  bat  if 
he  had  irrevocably  disposed  of  it  for  the  benefit  of 
Timar  Care,  she  would  have  esc^ied  the  payment 
of  the  ten  per  cent,  legacy  duty,  which,  as  she 
was  no  relation  of  his  at  iJl  she  would  have  had 
to  pay  had  it  been  left  to  her  by  his  will,  and 
the  {teintiffs  would  also  have  had  to  pay  ten  per 
«eot.  on  it,  if  it  had  been  part  of  his  estate.  By 
tiuaferring  it  into  the  name  of  Tamar  Care  as 
wdl  as  of  himself  he  caused  it  to  be  perfectly  free 
from  legacy  duty,  because  it  would  become  her 
property  merely  by  survivorship.  Now  the  evi- 
dence upon  which  I  principally  rely  is  this :  George 
lyjer,  who  is  a  banker,  says  this  :  "  At  the  inter- 
Tiew  between  William  Henry  Furley,  and  myself, 
and  Godsmark,  when  the  power  dl  attorney  for 
the  traoafer  of  the  stock  was  signed,  William 
Hoiiy  Foriey  " — he  was  a  person  ^rtio  had  been  a 
iolieitQr — "  eixplained  to  Godsmark,  in  the  presence 
<f  the  dflfimdwit  and  myself,  the  nature  of  the 


power,  and  farther  informed  him  that  if  he,  Gods- 
mark,  signed  the  power,  and  the  stock  was  trans- 
ferred into  the  names  of  himself  and  the  defendant, 
the  survivor  of  them,  Godsmark  and  the  defendant, 
would  be  entitled  to  the  whole  25001.  stock,  and 
Godsmark  clearly  expressed  himself  to  the  effect 
that  he  wished  the  25001.  to  be  a  provision  for  the 
defendant  in  the  event  of  her  surviving  him,  bat 
intended  to  have  the  dividends  put  to  his  account 
daring  his  life.  He  did  not  state  that  he  wished 
her  to  have  only  a  life  interest  in  the  fund,  and,  on 
the  contrary,  he  declared  his  intention  that  the 
capital  of  tne  stock  was  to  belong  to  her  if  she 
survived  him.  He  was  informed  by  William 
Henry  Furley,  and  I  have  no  doubt  that  he 
clearly  understoood,  that  if  the  power  was  signed 
and  the  transfer  made,  he  would  not  afterwards  be 
able  to  take  the  capital  away  from  the  defendant." 
Now,  of  course  that  depended  entirely  upon  what 
his  intention  was,  because  if  he  did  not  mtend  to 
give  it  to  her  absolutely,  it  was  easily  taken  away ; 
It  depended  entirely  upon  what  his  object  was  at 
the  time  he  did  give  it.  As  to  the  evidence  of  the 
others,  all  of  them  speak  to  the  circumstance 
respecting  the  ten  per  cent,  legacy  duty.  This  is 
part  of  the  evidence  of  the  plaintiff  Esther  Turn- 
bridge  :  "He"  (GodsmM-k)  "  said,  Will  Furley  has 
persuaded  me  to  invest  the  money  in  the  Funds  in 
oar  joint  names  to  avoid  legacy  duty ;  be  said 
yoa  would  have  to  pay  ten  per  cent,  on  the 
money.'  Mr.  Godsmark  added, '  I  told  him  I  was 
willing  to  do  it,  bat  how  was  it  to  be  done  ?'  Mr. 
Godsmark  added, '  Will  Furley  said,  my  brother 
shall  come  up  and  attend  to  it,  and  we  shaU  want 
the  two  churchwardens  as  witnesses.'  Mr.  Gods- 
mark also  added, '  They  are  coming  up  this  morn- 
ing or  to-morrow.' "  It  clearly  appears  that  Gods- 
mark expressly  intended  to  avoid  payment  of 
legacy  duty.  I  cannot,  therefore,  say  that  I  can 
infer  that  he  intended  his  adopted  daughter  to  have 
it  after  his  life.  I  have  no  doubt  he  did  at  a  later 
period,  but  I  do  not  think  he  did  at  the  time  alt 
the  transfer.  I  have  no  doubt  the  best  arrange- 
ment would  have  been  to  have  allowed  the  mother 
to  have  had  it  for  her  life,  and  afterwards  for  her 
daughter,  and  I  hope  that  will  be  the  final  result; 
bat,  as  it  is,  of  course  \  have  no  power  to  decree  it 
so,  and  I  will  simply  dismiss  the  bill  without  costs 
between  the  mother  and  the  daughter. 

Solicitor  for  the  plaintiffs,  OUreive. 

Solicitors  for  the  defendant,  Duncan  and  Mwrton, 
lot  OaUowwy  and  FitrUij,  Canterbury. 


Jtitij  22  and  27. 

Be  OSBOBS'S  MOKTGAGE  TttUST. 

Mortgage  to  two  pereons — Joint  mortgagee  out  of  the 

jurisdiction — Veetin^  order — Trustee  Act    1850 

(13  &  14  Vict.  e.  60),  s.  10. 
The  10th  section  of  the  Trustee  Act  1850,  does  not 

emigovoe/r  the  court  to  make  a  vesting  oi-der,  wliere 

one  of  two  joint  mortgagees  it  out  of  tlte  jurit- 

dietion. 
Petitiok, 

By  an  indenture,  dated  the  6th  Sept.  1862,  Misses 
Frances  Osbom  and  Jane  Jessard  Osbom  mort- 
gE^ed  certain  hereditaments,  to  which  they  w6re 
entitled  in  equal  moieties,  to  Groves,  Conant,  and 
Ellis,  to  secure  the  repayment  of  2500J.  and 
interest. 

By  an  indenture,  dated  the  8th  Jane  1867,  t^se 
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mortgngces  transferred  their  moitgage  to  Richard 
Coleman  and  Robert  Potter. 

In  Jan.  1871  an  agreement  was  entered  into  by 
the  mortgagors  for  the  sale  of  the  mortgaged  pro- 
perty to  Charles  Taddy  Hatfield  for  the  sum  of 

&mi. 

Robert  Potter,  one  of  the  mortgagees,  had  gone 
to  reside  oat  of  the  jurisdiction. 

The  present  petition  was  presented  by  the 
mortgagors  under  the  lOth  section  of  the  Trustee 
Act  1850,  praying  that  Richard  Coleman  might 
be  appointed  to  convey  the  mortgaged  property 
jointly  with  the  petitioners  to  Charles  Taddy 
Hatfield  for  all  the  estate  of  Robert  Potter  therein. 

The  amount  payable  in  respect  of  the  mortgage 
debt  and  interest  had  been  duly  invested  in  the 
joint  names  of  Richard  Coleman  and  Robert 
Potter. 

W.  W.  Streeien  for  the  petitioners,  referred  to 
the  10th  section  of  the  Trustee  Act  1850,  which 
enacts  that  "  when  any  person  or  persons  shall  be 
seised  or  possessed  of  any  lands  jointly  with  a 
person  out  of  the  jurisdiction  of  the  Court  of 
Chancery,  or  who  cannot  be  found,  it  shall  be 
lawful  for  the  said  court  to  make  on  order  vesting 
the  lands  in  the  person  or  persons  so  jointly  seised 
or  possessed,  or  in  such  last  mentioned  person  or 
persons  together  with  any  other  person  or  persons, 
m  such  manner  and  for  such  estate  as  the  court 
shall  direct,"  &c. 

Spencer  BiUler  for  the  purchaser. — It  is  clear 
from  the  9th  section  of  the  Act,  that  the  words 
"  upon  any  trust "  have  been  accidentally  omitted 
from  the  10th  section  after  the  words  "  seised  or 
possessed  of  any  lands."  Now  the  2nd  section  of 
the  Act  (the  interpretation  clause),  enacts  that 
"  the  word  '  trust '  snail  not  mean  the  duties  inci- 
dent to  an  estate  conveyed  by  way  of  mortgage." 
I  therefore  submit  that  the  10th  section  of  the 
Act  does  not  apply  to  the  case  of  land  vested  in 
joint  mortgagees,  and  that  your  Lordship  has  no 
jiower  to  make  the  order  prayed  for. 

Juhl,  27. — LordRoHnxY  said  that  he  had  carefully 
considered  the  point  and  examined  the  sections  of 
the  Act  referred  to,  and  that  he  was  of  opinion 
that  he  could  not  make  the  order. 

Solicitors  for  the  petitioners,  Markby  and 
Tmtii. 

Solicitors  for  the  respondent,  Duncan  and 
2{u)ion. 


July  29  and  31. 
Re  Edmokds. 
Pi-atiicc — Solicitor  ani  clieni — Bill  of  cosh — Taxa- 
tion— General  Orderg,  2nd  Aug.  1864. 
Apetitionfor  an  order  to  tax  a  tolicitor't  bill  of  cogts 

will  he  dismissed  with  costs.    The  proper  course  is 

to  take  out  a  summons  for  the  fm}pose,  before  a 

judge  in  chambers. 
Tins  was  a  petition  praying  for  the  delivery  and 
taxation  of  a  solicitor's  bill  of  costs,  and  that  the 
solicitor  might  be  ordered  to  pay  over  to  the  peti- 
tioners the  balance  (if  any)  which  might  remain 
in  his  hands  in  respect  of  several  sums  of  money 
which  he  had  received,  with  interest.  The  peti- 
tioners were  the  surviving  trustee  and  the  execu- 
tors of  a  deceased  trustee  of  the  will  of  one  Thomas 
Oadle,  whose  estate  had  been  administered  in  the 
suit  of  Cadle  v.  Wollett. 

Mr.  Edmonds,  who  had  been  a  partner  of  the 


testator,  was  employed  bv  the  deceased  tmgt«e  to 
act  on  his  behalf,  but  the  surviving  trustee  had 
ttiken  no  active  part  in  the  execution  of  the  trusts 
of  the  will,  and  had  been  represented  in  the  suit 
by  separate  solicitors. 

Mr.  Edmonds  had  received  several  sums  of 
money  belonging  to  the  estate,  and  the  present 
petition  was  presented  for  taxation  of  his  bill  of 
costs,  &c. 

Jessel,  Q.  C.  and  Wood,  in  support  of  the  peti- 
tion. 

Souihgafe,  Q.  C.  and  B.  B.  Sogers,  for  Mr. 
Edmonds,  contended  that  this  was  a  case  within 
the  General  Order  of  the  2nd  Aug.  1864,  and  that 
the  application  ought  to  have  been  made  by  sum- 
mons in  chambers  and  not  by  petition.  They  re- 
lied upon  Be  May  (11  L.  T.  Rep.  K.  S.  658;  34 
Beav.  132). 

Jessel,  Q.  C.  in  reply,  attempted  to  distinguish 
the  present  case  from  Be  May.  This  was  a  petition 
to  obtain  pavment  of  a  sum  which  Mr.  Edmonds 
had  received  as  agent  for  the  petitioner?,  who 
were  not  his  clients,  the  surviving  trustee  not 
having  employed  him,  and  the  other  petitioners 
being  the  executors  of  the  deceased  trustee  who 
had  employed  him.  He  contended  that  Be  May 
had  no  application  to  this  case. 

Jvly  31. — Lord  Rokilly  said  that  he  was  of 
opinion  that  the  case  came  within  the  principle  in 
Re  May,  and  that  the  application  must  be  made 
by  summons.  The  petition  must,  therefore,  be 
dismissed  with  costs. 

Solicitors  for  the  petitioners,  Bogereon  and 
Ford. 

Solicitors  for  Mr.  Edmonds,  Cree  and  Last. 


V.C.  BACON'S  COUBT. 

IBcported  by  the  Hon.  Bobist  Bdtlkb  and  T.  H.  CiMSOa, 
E«q.,  I)arTi*ten.at-Ija«. 

Tuesday,  Jtdy  11. 
Lane  v.  Brown. 

Will — CoDxtrnction — Obligation  of  trustees  to  con- 
vert leaneholds — Settlement  of  accrued  shares — 
Hotchpot  clause. 

A  testator  by  his  wiU  gave  aU  Ms  residuary  estale, 
indttding  ceHain  leasehold  estates,  some  of  which 
were  reversionary,  to  his  trustees  upon  iruxl  for 
his  wife  for  life,  and  after  her  death  to  be  divided 
into  seven  sliares  for  tlie  benefit  of  his  seven  ehil- 
dren,  atid  if  A.  W.,  one  of  his  sotis,  sliould  die 
under  twenty-one,  his  share  to  aecttie  to  the  testa- 
tor's other  children  living  at  his  decease,  or  their 
issue.  The  shares  of  the  daughters  were  setfUd. 
The  hotchpot  clause  provided  tluU  his  son  J.  and 
his  daughters  H.  and  C.  shotdd  bring^  in  the  sum 
of  lOOOf.  each,  before  divisioit  of  hi*  residuary 
estate. 

A.  W.  died  before  the  testator  under  twenty-otte. 
The  otlier  six  children  survived  him  and  attained 
tfoenty-one.  C,  one  of  the  daughters  natned  in 
the  hotchpot  clause,  and  her  husband,  died  in  the 
widotv's  lifetime  leaving  children.  The  widow 
died  in  1865. 

Held,  on  tJie  construction  of  the  will,  first,  thai  the 
trustees  were  not  bound  to  have  converted  Hie  lease- 
hM  property  on  tlte  death  of  the  widow;  secondly.^ 
thai  the  share  whith  accrued  to  the  dattghtert  of 
the  testator  on  A.  W.'$  death  vxu  ttdfjeet  to  the 
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ttitlem'-ntirustt  declared  concern! ujj  their  original 
nhares;  thirdly,  thai  tlie  hotchpot  claiise  applied  to 
tlte  children  of  C.,  so  that  they  must  hritig  in 
1000/.  be/ore  a  division  of  the  testator's  residuary 
fslatf. 
JoHX  Bbowx  by  his  will,  dated  19th  May  1835, 
after  making  certain  bequests  in  favour  of  his 
wife,  Hannah  Brown,  gave,  devised,  and  be- 
qaeathed  all  the  residue  of  his  estate  and  effects 
whatsoever,  including  therein  all  such  vested,  con- 
tingent, or  reversionary  interest  as  he  might  be 
possessed  of  in  the  estates  and  property  devised 
U)  or  in  tmst  for  him  by  the  wiU  of  his  late  father, 
John  Brown,  unto  his  son,  John  Brown  and  Hugh 
Oxenham,  their  heirs,  executors,  administrators, 
utd  assigns,  upon  trust  to  permit  his  wife,  the 
aid  Hannah  Brown,  to  take  the  rents,  issues, 
dividends,  and  annual  proceeds  for  her  life,  and 
after  her  death  to  stand  possessed  of  the  whole 
of  the  said  residue  of  his  estate  and  effects  upon 
tie  following  trusts  :  As  to  one-seventh  part  to 
tnnsfer,  assign,  and  pay  the  same  to  his  said  son, 
John  Brown,  as  to  one  other  seventh  part  to 

Sif,  assign,  and  transfer  the  same  to  his  son, 
enry  Frederick  Brown,  when  he  should  attain 
twenty-one.  As  to  one  other  seventh  part  to  trans- 
fer, assign,  and  pay  the  same  to  hb  son,  Albert 
Walthew  Srown,  when  ho  should  attain  twenty- 
one;  and.  if  either  of  his  said  sons,  Henry 
Frederick  Brown  and  Albert  Walthew  Brown, 
ihonld  die  nnder  twenty-one,  his  share  should 
accrue  to  and  be  in  trust  for  all  his  (the  testator's) 
diildren  living  at  his  decease,  and  the  issue  of  such 
as  should  be  then  dead,  such  issue  to  take  their 
parent's  share,  to  be  transferred,  assigned,  and 
paid  to  such  surviving  children  at  such  time  as 
their  original  shares  would  become  transferable,  or 
a«  soon  afterwards  as  circumstances  would  permit. 
As  to  one  other  seventh  part  upon  trust  to  pay  the 
rents,  issues,  interests,  dividends,  and  annual  pro- 
ceeds to  his  daughter,  Hannah  Mary,  the  wife  of 
the  said  Hugh  Oxenham,  for  life  for  her  separate 
Ode,  with  a  life  interest  in  remainder  to  her  hus- 
band, and  after  the  decease  of  the  survivor  of 
them  upon  trust  for  all  the  children  of  the  said 
Hannah  Mary  Oxenham  as  therein  mentioned,  and 
in  default  then  in  trust  for  all  his  (the  testator's) 
children  Hying  at  his  death,  and  the  issue  of  such 
as  should  be  then  dead.  And  the  testator  thereby 
declared  trasts  of  one  other  seventh  part  of  the 
said  residue  in  fttvour  of  his  daughter  Caroline,  the 
wife  of  Barnes  Austlu,  and  her  children,  in  terms 
exactly  corresponding  to  the  trusts  de.  lared 
in  favour  of  the  said  Hannah  Mary  Oxenham  and 
her  children,  and  as  to  one  other  seventh  part  of 
the  said  residue  upon  trust  to  apply  the  rents, 
issues,  interest,  dividends  and  annual  proceeds, 
towards  the  maintenance  of  his  daughter  Louisa 
Dawson  Brown  until  she  should  attain  the  age  of 
twenty-one,  and  then  to  pay  such  rents,  issues,  and 
proceeds,  to  her  for  life  for  her  separate  use,  with  a 
uk  interest  in  remainder  to  her  husband,  and  after 
the  death  of  the  survivor  of  them  upon  trust 
for  the  child  and  children  of  his  said  daughter 
Louisa  Dawson  Brown,  as  therein  mentioned.  And 
in  default  of  such  children,  then  upon  trust  for  all 
and  every  the  testator's  child  ana  children  living 
at  his  decease,  and  the  issue  of  such  as  should  be 
dead,  such  issue  to  take  their  parent's  share.  And 
the  testator  thereby  declared  trusts  of  the  re- 
J^aining  part  of  his  estate  and  effects  in  favour  of 
his  dangbter  Smily  Brown  and  of  any  husband 


who  might  survive  her  and  of  her  children, 
in  terms  exactly  corresponding  to  the  terms  of 
the  said  trusts  of  a  similar  part  of  the  residue 
declared  in  favour  of  the  said  Louisa  Dawson 
Brown  and  any  husband  who  might  survive  her 
and  her  children.  And  the  said  will  contained 
powers  for  the  said  trustees  during  the  life  of  the 
testator's  widow,  by  her  consent  and  after  her 
death,  at  their  own  discretion,  to  lease  or  sell  all  or 
any  part  of  the  hereditaments  and  premises  so 
devised  to  them  as  aforesaid,  and  a  direction  that 
the  purchase  money  arising  from  any  such  sale 
should  be  held  upon  the  trusts  declared  concerning 
the  testator's  residuary  estate.  And  after  reciting 
that  his  said  son,  John  Brown,  would,  at  his, 
the  testator's,  decease,  become  entitled  under  the 
will  of  the  testator's  late  father  to  a  freehold  mes- 
suage in  the  parish  of  Westminster,  and  that  he 
had  also  advanced  to  his  said  son,  John  Brown,  a 
considerable  sum  of  money,  and  that  he,  the  tes- 
tator, had  also  settled  upon  his  daughter,  the  said 
Hannah  Mary  Oxenham,  a  messuage  which  he 
valued  at  lOOOi.,  and  had  also  paid  to  or  settled 
upon  his  daughter,  the  said  Caroline  Austin,  the 
sum  of  10002.,  the  said  testator,  in  order  to  make 
an  equaUty  among  all  his  children,  directed  that 
each  of  them,  his  said  son,  John  Brown,  and  the 
said  Hugh  Oxenham,  and  Hannah  Mary  his  wife, and 
the  said  Barnes  Austin,  and  Caroline  his  wife,  their 
executors,  administrators  or  assigns,  should  bring 
the  sum  of  1000{.  into  hotchpot  with  his  personal 
estate  before  any  division  of  his  residuary  estate 
and  effects  should  take  place,  and  the  testator  further 
declared  his  will  to  be  that  after  the  death  of  his 
wife,  Hannah  Brown,  and  payment  of  all  charges 
and  incumbrances  affecting  his  estate,  he  em- 
powered the  said  John  Brown  and  Hugh  Oxenham 
to  divide  his  said  residuary  estate  and  effects  into 
seven  parts,  with  as  much  equality  as  might  be,  so 
that  each  share  might  be  had  in  severalty.  And 
the  testator  appointed  his  said  wife  Hanuan  Brown 
and  the  said  John  Brown  and  Hugh  Oxenham 
executrix  and  executors  of  his  will. 

The  testator  died  on  the  26th  March  1840,  and 
his  widow  proved  the  will,  and  died  in  June  1865, 
and  the  will  was,  in  the  month  of  August  186.5, 
proved  by  John  Brown  and  Hugh  Oxenham. 
The  testator  had  no  real  estate  at  his  death,  but 
died  possessed  of  leasehold  and  personal  estate  of 
considerable  value,  and  among  such  leasehold 
estates  were  undivided  shares  in  various  leasehold 
properties  to  which  the  testator  was  entitled  under 
the  trusts  of  the  will  of  his  fother,  which  were  to 
be  enjoyed  in  specie  by  certain  life  tenants,  some 
of  whom  were  hving  at  the  time  of  the  institution 
of  this  suit. 

The  testator's  son  Albert  Walthew  Brown,  died 
in  Feb.  1840,  an  infant.  His  six  other  children 
survived  him  and  attained  the  age  of  twenty-one. 

The  testator  left  surviving  him  his  sons  John 
Brown  and  Frederick  Brown  and  his  daughter 
Louisa  Dawson  Brown,  who,  at  the  date  of  the 
filing  of  the  bill,  was  still  unmarried.  He  also  left 
surviving  him  his  daughter  Hannah  Mary,  the 
wife  of  Hugh  Oxenham,  who,  at  the  date  of  the 
filing  of  the  bill,  had  had  two  children.  He  also 
lefl  surviving  him  his  daughter  CaroUne  Austin 
and  her  husband,  both  of  whom  were  dead  at  the 
date  of  the  filing  of  the  bill,  having  had  four  chil- 
dren, all  of  whom  were  then  of  age.  The  testator 
also  left  surviving  him  his  daaghter  Emily  Brown, 
who,  in  1650,  married  G.  O.  Lane,  by  whom  she 
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lad  ten  children,  of  whom  six  were  living  at  the 
lime  of  filing  the  bill,  all  infants. 

In  the  month  of  March  1869  the  above-named 
«nit  was  instituted  for  the  administration  of  the 
personal  estate  of  the  testator,  John  Brown,  the 
said  Emily  Lane  being  plaintiff,  and  the  defen- 
■dants  being  the  two  executors  of  the  said  will,  and 
all  the  persons  then  entitled  to  the  six  shares  into 
which,  owing  to  the  death  of  the  said  Albert 
"Walthew  Brown,  the  testator's  residuary  estate 
became  divisible  on  the  death  of  hiu  widow. 

Three  points  arose  in  the  case  with  reference  to 
the  will,  namely,  first,  whether  the  trustees  ought 
not  to  have  converted  the  leasehold  property  of 
the  testator  at  the  death  of  his  widow,  Hann^ 
Brown ;  secondly,  whether  the  shares  which 
accrued  to  the  testator's  daughters  by  the  death  of 
Albert  Walthew  Brown,  were  liable  to  be  settled 
in  the  same  way  as  their  original  shares  ;  thirdly, 
as  to  the  effect  of  the  hotchpot  clause,  namely, 
whether  the  children  of  Caroline  Austin  were 
l>onnd  to  bring  into  hotchpot  the  sum  of  lOOOZ. 
■which  had  been  paid  to  or  settled  upon  Caroline 
Austin  on  her  marriage. 

Fni,  Q.  C.  and  GcMecott,  for  the  phuntiff.— We 
say  that  the  trustees  were  not  bound  to  convert  the 
leasehold  estate.  The  testator  in  speaking  of  the 
income  of  his  estate  has  constantly  used  the  word 
■"  rents  "  which  seems  to  imply  that  there  was  not 
to  be  a  conversion.  The  word  "  assign  "  also  is 
.applicable  to  leaseholds.  It  is  a  mere  question  of 
the  testator's  intention  to  be  gathered  from  the 
T^hole  will.  The  residuary  gfift  did  not  pass  any 
real  estate,  and  the  fact  of  the  leaseholds  being 
reversionary  is  against  the  presumption  of  inten- 
tion to  convert.  There  is  no  absolute  trust  to 
convert  at  all,  but  merely  a  power ;  there  is  also 
»  power  to  lease  not  only  during  the  life  of  the 
tenant  for  life,  but  after  her  death.  The  language 
■of  the  will  is  consistent  only  with  enjoyment  of 
the  property  in  specie.  It  is  laid  down  in  Morgan 
V.  Morgan  (14  Beav.  82)  that  small  indications  of 
the  testator's  intention  may  take  the  case  out  of 
the  rale  in  Howe  v.  Lord  bartmouih.  They  also 
referred  to 

Qoodenovgh  v.  Tremafumdo,  2  Bear.  512 ; 

Pickup  T.  Atkinson,  4  Hare,  624 ; 

Blann  v.  Bell,  S  De  O.  &  Sm.  658 ;  and  2  De  O.  M. 
A  O.  775 ; 

Cafe  V.  Bent,  S  Hare,  24. 
We  also  say  that  the  shares  to  which  the  testator's 
-daughters  became  entitled  by  the  death  of  Albert 
Walthew  Brown,  are  subject  to  the  same  settle- 
ment trusts  as  their  original  shares,  and  that 
the  hotchpot  clause  in  the  will  affects  the  shares 
■of  the  children  of  Louisa  Dawson,  and  is  not 
meant  to  apply  merely  to  the  life  interests  of  the 
testator's  children. 

Eddit,  Q.C.  and  Wellington  Cooper  for  John 
Brown  and  his  co-trustee. — We  do  not  contend  that 
the  trustees  were  bound  to  convert  the  leaseholds. 
They  referred  to 

Marthall  v.  Bremner,  2  Sm.  4  Giff.  237  j 

Crouv  T.  CrUford,  17  Beav.  507. 

Same  and  Freeman  for  some  of  the  testator's 
■children,  submitted  that  the  leaseholds  might  be 
•enjoyed  in  specie. 

Kay,  Q.  C.  and  H.  M.  Jackson  for  the  children 
of  Caroline  Austin. — The  general  rule  as  to  con- 
version of  leaseholds  ought  to  be  applied  here. 
"The  trustees  had  power  to  appropriate  any  por- 
''ion  of  the  estate  towards  the  satisfaction  of  a 


share,  and  one  of  the  parties  entitled  might  have 
chosen  to  take  part  of  the  leaseholds  as  his  share,^ 
in  which  case  the  word  assign  would  have  been* 
applicable.  As  to  those  shares  in  which  the  testa- 
tor gives  an  absolute  interest  he  uses  the  word 
"  assign,"  but  not  as  to  the  settled  shares.  There 
is  no  indication  that  he  intended  the  settled  shares 
to  be  enjoyed  in  specie.  There  is  nothing  to  show 
whether  the  testator  had  any  real  estate  at  the 
date  of  his  will ;  the  word  "  rents  "  might  refer  to 
real  estate  which  he  took  ftom  his  father,  or  to  any 
other  real  estate  which  he  might  have.  The  case 
of  Pickup  V.  Atkinson  shows  that  the  use  of  the 
word  "  rents "  is  not  sufficient  to  prevent  the 
operation  of  the  usual  rule  of  law  as  to  conversion. 
The  case  of  Goodenough  v.  Tremanondo  turned 
upon  the  particular  words  of  the  will.  We  contend 
that  there  is  not  sufficient  indication  in  the 
will  that  the  testator  intended  the  leasehold  pro- 
perty to  be  enjoyed  in  specie,  and  that  the  trustee 
ought  to  have  sold  them  on  the  death  of  the  widow 
in  1865.  The  hotchpot  clause  does  not  ^ply  to 
the  children's  children.  It  applied  to  Cfaroline 
Austin,  but  was  only  a  personal  condition ;  there  is 
no  reason  for  applymg  it  to  her  children. 

W.  C.  Bruce  for  the  husband  and  children  of  the 
plaintiff. — I  also  submit  that  it  was  the  duty  of 
the  trustees  to  sell  the  leaseholds.  The  cases 
quoted  as  to  the  intention  of  the  testator  to 
exclude  the  usual  rule  as  to  conversion  do  not 
apply  to  reversionary  interests.  He  also  submitted 
that  the  hotchpot  clause  applied  to  the  interests 
in  remainder  as  well  as  the  life  interests,  and, 
further,  that  the  accruing  share  of  Emily  Lane, 
the  plaintiff,  was,  subject  to  the  settlement  trusts, 
declared  concerning  her  original  share. 

Tlie  YicE-CiiA>'C£LiiOR  said  that  the  case  waa 
purely  a  question  of  the  testator's  intention. 
After  statingthenatareofthe testator's  reversionary 
interest  in  the  leasehold  property  and  the  trosts 
of  the  will,  he  proceeded  :■ — ^Tne  intention  is  clear 
that  the  widow  should  enjoy  the  whole  property  in 
specie  for  her  life,  including  the  reversionazy 
leasehold  interest.  There  is  a  distinct  power  to 
lease  .or  sell  during  the  widow's  life  with  her  con- 
sent, and  afterwards,  at  the  discretion  of  the  trustees. 
It  would  have  been  most  irrational  to  sell  in  her  life- 
time, and  the  trustees  have  acted  with  the  most  per- 
fect discretion  and  according  to  the  clear  intention  of 
the  testator.  There  is  no  ground  for  any  impata- 
tion  against  them  for  not  selling  on  the  widow's 
death.  An  application  might  have  been  made  to 
the  court  afterwards  for  a  sale ;  but  no  such 
application  was  made.  The  accrued  shares  are 
included  in  one  trust,  and  must  be  settled  as  the 
original  shares.  With  regard  to  the  hotchp>ot 
clause  question,  the  testator  meant  to  make  an 
equal  division,  and  3000!.  must  be  added  to  the 
estate  before  any  division  can  be  made,  which  will 
now,  in  consequence  of  the  death  of  Albert  Walthew 
Brown,  be  into  six  shares. 

Solicitors :  Hume  and  Bird ;  E.  M.  and  F.  Low*. 
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Common  lain  Courts. 


COITBT  OF  QX7EEVB  BZB'OH. 

B^oited  hj  T.  W.  Sinrsns  uaH  J.  Sbobst,  Ewjn., 


Juue  15  atu!  July  6. 
Davis  (i^p.)  v.  Hbdoes  akd  asothkr  (reeps.). 

"  Work  done  "  defectively — Price  mnei  for  and  re- 
covered— Crott  action — Estoppel. 

When  tuedfor  the  price  of  work  wMeh  Itat  been  de- 
fectively done,ihe  defendant  may  give  evidence  oftlie 
breads  of  contract,  by  the  defective  'performance  of 
the  work,  in  reduction  of  the  amount  tlten  sowjht  to 
be  recovered ;  bvi  he  may  alto  reterve  hit  counter- 
claim, or  any  part  thereof,  and,  if  he  dioose  so  to 
do,  lie  uill  not,  on  that  account,  be  afterwards 
barred  front  bringing  a  cross  action  in  respect  of 
to  much  of  his  daim  at  ioat  not  litigated  in  the 
former  proceedings. 

Uondel  v.  Steel,  8  Jf.  ^  TT.  8S9.  cited  and  ap- 
plied. 

ArpiAL  from  a  decision  of  the  judge  of  the  County 

Goort  of  Oxfordshire,  holdeo  at  Oxford,  who  stated 

thefdlowing 

Case. 
On  the  hearing  of  this  action  on  the  11th  Oct. 

1^  Mr.  Candy  appeared  as  counsel  for  the  plain- 

HB,  and  Mr.  Sawyer  as  the  ooonsel  for  the  aefen- 

dasts. 
Mr.  Candy  in  his  opening  statement  read  the 

patticolara  annexed  to  the  summons  which  ran  as 

fi)ik»r»: 

Ttat  action  is  bron^^ht  to  reoorer  the  sam  of  422. 19*.  6<2., 
for  that  yon  in  or  about  the  month  of  JatiDai7  last,  for  a 
eotain  T^naUa  oonsideration,  promised  the  plaintiff  to 
d»  eertain  works  at  hia  hooaa  in  Barford,  Ozon  [xnter 
oiu),  to  wit,  to  frame  the  roof  with  Baltic  timber,  with 
■eutlin^  of  the  following  dimensions :  plate,  4^  by  4 ; 
tie  beams,  7  by  4 ;  poiuns,  5^  by  3 ;  qneen'e  posts, 
)  by  4 ;  bsaeea,  4^  by  3 ;  ridge,  7  by  1| ;  principal  rafters, 
M  by  8 ;  «ommoD  ditto,  8^  by  8^  ;  hips,  9  bv  3  ;  joists, 
^  by  2^  ;  bnt  that  yon  had  not  pwformea  yoar  said 
pniBise,  bot  have  used  only  a  portion  of  Baltic  timber 
m  roof  ;  hare  used  plates  only  4^  by  2^ ;  and  pnrlins 
ealy  5  by  3 ;  and  hare  omitted  altogether  and  neglected 
fc  pot  the  tie  beams,  the  queens,  the  braces,  and  the 
Wiiuipal  falters  between  the  queens.  Also,  that  you 
■are  iiiiMitsil  spmce  and  larch  fir,  and  some  of  only 
Si^  3 ;  alao  that  yon  hare  inserted  joists  nnder  the  sise 
screed  on,  viz.,  of  the  dimensions  following,  6  by  ",  and 
t  by  1|: ;  and  also  that  you  have  improperly  remored  and 
tiwB  away  several  putitions  which  should  hare  been 
Irft  standing,  and  must  be  replaced,  and  have  impro)>erly 
anmiwiatea  the  materials  thereof,  whereby  tits' plaintiff 
MS  sustained  daauga  to  th«  amount  aforesaid. 

Mr.  Candy  then  proceeded  to  explain  the  nature 
of  the  damages  alleged  to  have  been  snstained  by  the 
plaintiff  in  consequence  of  the  defendant's  &ilure 
to  perform  his  boilding  contract.  This  contract 
be  alleged  to  be  founded  on  certain  specifications 
given  by  the  defendants  which  bore  out  on  the 
ooe  of  them  the  provisions  set  out  in  the  par- 
ticolars,  and  therein  alleged  not  to  have  been 
folfiUed  by  defendants.  Shortly  after  Mr.  Candy 
l>ad  begun  opening  his  case,  Mr.  Sawyer  informed 
me  that  an  action  uad  been  brought  in  the  Court 
of  Common  Fleas  by  the  defendants  against  the 
piaiotiff  for  the  recovery  of  their  bill  for  the  very 
woHc  in  question.  In  this  action  the  particulars 
indorsed  on  the  writ  were  as  follows  : 


1870,  Jan.  14th.    Contract  work.. 
Old  lead    


Onaoconnt 


.£38    0    0^ 
4    0    0 


Lead  gutter 
Day  work 
On  acooont . 


jei9  17 
.      5    0 


62 

0 

<y 

25 

0 

0- 

^7 

0 

» 

7  18 

a- 

14  17 

0 

£39  15    (h 
With  interest  thereon  at  .£5  per  cent,  per  annum  from 
the  date  of  the  writ  until  payment.    Also  the  like  sum 
on  account  stated. 

On  hearing  that  this  action  had  been  settled  by 
payment  without  any  defence  having  been  ofTered, 

1  directed  Mr.  Candy  to  confine  his  attention  to- 
this  point,  and  explained  to  him  that  unless  be 
could  show  me  some  authority  to  the  contrary  I 
bhould  consider  myself  bound  by  the  decision  or 
the  aforesaid  cause  in  the  Court  of  Common  Pleas,, 
as  the  plaintifi,  if  he  had  a  right  to  succeed  in  this 
action,  might  have  defended  sncccBsfully  the  action. 
brought  against  him  by  his  builders,  and  I  stated 
that  I  was  of  opinion  that  there  could  be  no  de- 
fence if  a  writ  of  prohibition  were  applied  for  by 
the  defendants  to  prevent  my  hearing  over  again 
this  case  which  had  already  as  a  matter  of  fact 
been  decided.   Thereupon  Mr.  Candy  handed  to  me 

2  Sm.  L.  C,  3rd  edit.,  and  referred  expressly  ta- 
Mondel  v.  Steel  (8  M.  &  W.  871),  and  urged 
that  the  plaintiff  had  the  option  when  the  action 
was  brought  against  him  of  either  paying  the- 
full  amount  or  bringing  his  cross  action.  Kot- 
withstanding:  the  authority  above  cited,  and 
without  troubling  Mr.  Sawyer  further,  or  hear- 
ing any  evidence  on  either  side,  I  was  of 
opinion  that  the  present  plaintiff  having  failed  in 
the  previous  action  was  thereby  estopped  from 
trying  over  again  the  cause  which  had  really  been 
already  heard,  and  I  directed  plaintiff  to  be  non- 
suited. On  Mr.  Sawyer  applying  for  costs  I 
directed  that  same  should  be  taxed  in  the  usual 
WOT  and  follow  the  verdict. 

Before  the  court  rose  Mr.  Candy  stated  the 
following    grounds    of    dissatisfaction    with    my 
decision,  and  subsequently  handed  them  to  the- 
regfistrar. 

"That  the  plaintiff  was  not  in  any  way  pre- 
judiced in  this  action,  which  was  one  for  damage- 
for  non-fulfilment  of  contract,  by  the  fact  that  tho- 
defendants  had  brought  a  previous  action  against 
him  in  a  Superior  Court,  and  had  thereunder 
recovered  his  biU  for  performing  the  works  of  the- 
contract,  the  improper  performance  of  which  was 
the  subject-matter  of  the  present  action.  In  other- 
words,  that  the  plaintiff  either  could  not,  or  in  the- 
alternative,  was  not  bound  to  set  ofif  the  subject- 
matter  of  this  action  in,  and  to  the  previous  action 
of  the  defendants,  but  could  now  bring  his  cross 
action.  Whereas  the  learned  judge  decided  to  the 
contrary,  aa  the  plaintiff  contends,  erroneously 
according  to  law." 

Subject  as  may  otherwise  herein  appear,  the 
point  raised  for  decision  by  this  case  is  as  set  forth 
m  the  above  grounds. 

J.  B.  Parrt,  Judge. 

Bosariquet  for  the  appellant. — The  plaintiff  was 
not  estopped  by  the  proceedings  in  the  former 
action.  In  Bigge  v.  Burbidge  (5  M.  &  W.  598),  an 
action  for  the  stipulated  price  of  a  specific  chattel,, 
the  defendant  pleaded  payment  into  court  _  of  a 
sum  which  the  plaintiff  took  out  in  satisfaction  of 
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the  cause  of  action;  and  it  was  held  that  the 
defendant  in  that  action  was  not  estopped  thereby 
from  suing  the  plaintiff  for  negligence  in  the 
construction  of  the  chatteL  [Blackbubn,  J. — 
These  were  matters  which,  accoraing  to  Mcnidd  v. 
Steel  (8  M.  &  W.  868),  might  have  been  tendered 
in  evidence  in  reduction  of  damages.  There  a 
similar  defence  was  raised  by  a  plea  which  the 
court  held  bad  on  demurrer.]  In  Rwge  v.  Burbidge 
Pollock,  C.  B.  says,  "  Unless  the  plea  amounts  to 
an  estoppel,  it  is  admitted  that  it  affords  no  answer 
to  the  action ;  and  it  certainly  is  no  estoppel." 
And  Alderson,  B.,  after  alluding  to  Mondel  v. 
Steel,  says,  "  But  the  present  plaintiff  may  main- 
tain an  action  against  the  defendants  f(r  negli- 
gence in  the  performance  of  the  work,  unless  nis 
defence  to  the  former  action  for  the  price  of  the 
goods  had  been  to  show  that  the  work  and 
goods  were  of  no  value  whatever  to  him." 
[LusB,  J. — Suppose  the  facts  now  advanced  in 
support  of  the  plaintiff's  case  bad  been  set  up  by 
him  in  the  former  action,  and  he,  the  then  defen- 
dant, had  been  worsted,  could  he  afterwards  bring 
this  action  ?  Blackbubn,  J.— I  thought  that  the 
principle  now  established  was  this,  viz.,  that 
where  there  was  a  counter  claim  made  in  reduction 
of  damages,  and  it  was  actually  fought  and  liti- 
gated, the  defendant  was  estopped.  But  that  he 
was  not  bound  to  make  such  claim,  and  might 
refrain  from  doing  so  and  bring  a  cross  action  ?] 
The  law  on  this  subject  is  laid  down  in  2  Sm. 
L.  C,  6  edit.,  p.  26  thus,  viz.,  "It  is  settled  by 
Street  v.  Blay  and  Potdton  v.  Lattimore,  that 
where  an  article  is  warranted,  and  the  warranty  is 
not  complied  with,  the  vendor  has  three  courses, 
any  one  of  which  he  may  pursue.  First,  he  may 
renise  to  receive  the  article  at  all "  (except  where 
there  has  been  a  warranty  of  a  specific  chattel, 
and  no  stipulation  for  return)  "  .  .  . ;  secondly, 
he  may  receive  it  and  bring  a  cross  action  for  the 
breach  of  warranty ;  or,  thirdly,  he  may,  without 
bringing  a  cross  action,  use  the  breach  of  warranty 
in  reduction  of  the  damages,  in  an  action  brought 
by  the  vendor  for  the  price,  i.e.,  to  the  extent  of 
the  difference  between  tne  agreed  price  or  alleged 
value,  and  the  real  value  at  the  time  of  delivery 
as  reduced  by  the  breach  of  contract ;  but  if  there 
be  any  further  damage,  besides  that  so  allowed  in 
abatement  of  the  price,  he  must  bring  a  cross 
action  .  .  .  ."  The  present  case  is  a  stronger  one, 
for  here  was  not  a  sale  of  a  specific  chattel  which 
the_  purchaser  might  refuse  to  receive,  but  work 
which,  having  been  done  on  the  house,  could  not 
be  returned.  Reason  would  seem  to  say  that 
there  should  be  no  estoppel  in  such  case,  for,  if 
there  were,  the  estoppel  would  apply  immediately 
the  work  was  done,  whether  the  person  who  gave 
the  order  was  aware  of  the  insufficiency  of  the 
work  or  not.  The  matter  might  be  decided  at 
once  and  for  aU,  when  no  opportunity  of  seeing 
whether  the  work  was  good  or  bad  had  ever 
existed.  Mondel  v.  Steel  (8  M.  &  W.  859)  esta- 
blishes the  law,  as  Blackburn,  J.  has  stated  it. 
[Blackburn,  J. — There  would  not  be  an  estoppel 
within  the  ordinary  meaning  of  the  word,  but 
estoppel  re»  judicata.']  To  pass  in  rem  judicaiam,  a 
matter  must  either  be  a  matter  conclusive  in  law, 
or  one  in  fact  which  would  go  to  the  jury.  [Black- 
burn, J.,  referred  to  Fisher  v.  Samuda  (1  Camp. 
190).  That  was  an  action  for  breach  of  an  agree- 
ment to  deliver  good  beer,  breach  that  the  beer 
was  bad.    The  plaintiff  had  been  previously  sued 


for  the  price  of  the  beer,  and  allowed  judgment  to 
go  by  default.  Lord  Ellenbcrough  inclinedto  think 
that  the  cross-action  could  not  be  maintained.] 
That  decision  has  always  been  considered  to  be 
overruled.  See  2  Sm.  L.  C,  6th  edit.,  30.  [Black- 
burn, J. — See  p.  31.  Lord  Ellenborough  treated 
the  subject  of  the  second  action  as  matter  which 
the  plamtiff  had  an  opportunity  of  bringing  for- 
ward when  sued,  yet  did  not  then  adduce.]  Attbc 
conclusion  of  the  judgment  in  Mondel  v.  Sted 
{eup.),  which  was  one  on  special  assumpsit  for  not 
buudinga  ship  according  to  an  agreed -specification, 
and  the  defendant  pleaded  that  he  had  sued  for 
the  price  of  the  work  done,  and  that  the  plain- 
tiff had  used,  as  a  defence,  the  same  breach  of  con- 
tract for  which  he  sued.  Parke,  B.  says  (p.  872) : 
"  AU  the  plaintiff  could  by  law  be  allowed  in  diminu- 
tion of  damages  on  the  former  trial  was  a  deduction 
from  the  agreed  price  according  to  the  difference 
at  the  time  of  deliveiy  between  the  ship  as  she 
was  and  what  she  ought  to  have  been  according  to 
the  contract;  but  all  claims  beyond  that  on  account 
of  the  subsequent  necessity  for  more  extensive 
repairs  could  not  have  been  allowed  in  the  former 
action,  and  may  now  be  recovered."  [LcsH,  J. — 
All  that  could  possibly  be  recovered  in  the  second 
action  there  was  capable  of  being  recovered  in  the 
former  one.]  Parke,  B.  in  effect,  says  this — via. : 
It  is  competent  for  the  present  plaintiff  instead 
of  bringing  a  cross  action  for  the  imperfect  per- 
formance of  the  work  to  defend  himself  in  an  action 
for  the  price  by  showing  that  the  work  was  insuf- 
ficient. But  if  he  does  not  raise  that  defence  ho  is 
free  to  bring  his  cross  action.  [Blackbukk,  J. — 
As  Lord  Ellenborough  asks,  "  Why  should  there 
be  a  second  litigation  P"]  (Fiaher  v.  Samuda  (tup.) 
190.)  Lush,  J.  referred  to  Netoington  v.  Levy, 
23  L.  T.  Kep.  N.  S.  696 ;  L.  Rep.  C.  P.  180  Ex.  Ch.] 

The  cause  of  action  is  the  oreach  of  contract. 
It  is  conceded  that  for  special  damage  a  cross 
action  would  lie  even  after  an  action  brought  for 
the  price  of  the  work.  Then  why  should  not  a 
cross  action  also  lie  for  breaches  which  may  not 
have  been  discovered  or  discoverable  at  the  time 
when  the  person  who  ordered  the  work  was  sued 
for  the  price  thereof. 

Sawyer  for  the  respondents. — All  matters  upon 
which  the  present  action  is  founded  might  have 
been  used  as  a  defence  at  the  previous  trial  wherein 
the  price  of  the  work  was  recovered.  The  cause 
of  this  action  is  an  alleged  non-performance  of  the 
contract  according  to  the  specification  ;  a  breach, 
if  any,  within  the  knowledge  of  the  plaintiff  at  the 
time  he  was  sued.  [Blackburn,  J. — It  is  perfectly 
settled  since  Mondel  v.  Steel  {sup.)  that  any  failure 
to  carry  out  the  specification  of  a  contract  may  be 
given  in  evidence  as  a  set-off  aminst  the  price 
demanded.]  The  opinion  of  Lord  Ellenborough  in 
Fisher  v.  Samuda  (sup.)  is  correct.  [Blackbuk-n, 
J. — But  you  must  grapple  with  Rigge  v.  Burbidge 
{sup.).'}  That  case  arose  on  demurrer,  and  it  must 
be  taken  that  there  was  something  for  which 
damages  might  be  recovered  in  the  second  action 
which  could  not  have  been  alleged  as  a  defence  in 
the  first.  [Blackburn,  J. — What  does  the  appe- 
lant say  to  the  maxim,  "  interest  reipublicffi  ut  sit 
finis  litis  ?"  Rossi  v.  Bailey  (19  L.  T.  Sep.  N.  S. 
130;  L.  Bep.  3  Q.  B.  621.)] 

Bosanqtiet  in  reply. — It  is  said  by  Parke,  B.,  in 
Mondel  V.  Steel  (sup.),  that  it  is  competent  in 
such  a  case  as  this  "  for  the  defendant  not  to  Mt 
off,  by  a  proceeding  in  the  nature  of  a  cross  Mtkin, 
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tbe  amount  of  damages  which  he  has  suatained  by 
breech  of  the  contract,  but  simply  to  defend  him- 
self by  showing  how  mnch  less  the  subject  matter 
of  the  action  was  worth,  by  reason  of  the  breach 
of  contract ;  and  to  the  extent  that  be  obtains,  or 
is  capable  of  obtaining,  an  abatement  of  price  on 
that  account,  he  must  be  considered  as  having 
received  satisfaction  for  the  breach  of  contract,  and 
is  precluded  from  recovering  in  another  action  to 
that  extent,  but  no  more.  The  learned  judge 
says,  "Is  capable  of  obtaining."  Suppose  the 
matter  which  would  otherwise  constitute  a  defence 
is  Dot  apparent  when  the  first  action  is  brought,' 
then  he  is  not  capable  of  obtaining  an  abatement. 
"  He  must  be  considered  as  having  received  satis- 
faction." He  cannot  be  said  to  have  received 
aatis&ction  when  he,  as  here,  pays  the  whole  sum 
into  court  and  does  not  set  up  any  defence  of  the 
kind. 

Cur.  adv.  vuU. 

My  6.— HAJnosN,  J.  delivered  the  judgment  of 
Ae  court. — This  was  an  appeal  from  the  County 
Court  of  Oxford,  argued  before  my  brothers 
Blackburn  and  Lush,  and  myself.  The  plaint  was 
fordamages  for  the  non-performance  and  improper 
performance  of  certain  works  which  the  plaintiff 
nad  employed  the  defendant  to  execute.  The 
defence  set  up  was  that  the  defendant  had  sued  the 
riaintiff  for  the  price  of  the  work  now  alleged- to 
We  been  improperly  done,  and  that  the  plaintiff 
bad  settled  by  paying  the  whole  amount  then  sued 
for;  and  as  the  plaintiff  might  have  given  the  non- 
pnfermanoe  and  defective  performance  now  com- 
pUoed  of  in  evidence  in  reduction  of  damages, 
tbe  plaintiff  -was  precluded  from  bringing  a  cross 
action  for  that  which  he  might  have  availed  him- 
self of  as  a  defence  to  the  former  suit.  The  County 
Court  judge  decided  in  favour  of  the  defendant, 
bdding  that  all  the  damages  now  sued  for  might 
have  been  used  in  redaction  of  damages  in  the  former 
action,  and  that  for  anything  which  mi^ht  have 
been  so  used  no  cross  action  could  be  mamtained. 
We  are  of  opinion  that  the  decision  of  the  learned 
judge  was  erroneous.  The  course  of  the  decisions 
on  this  point  is  clearly  traced  by  Parke  B.  in 
defivering  the  judgment  of  the  court  in  Mondel  v. 
Stee/  (8  M.  &  W.).  "  Formerly  it  was  the  practice 
where  an  action  was  brought  for  an  agreed  price 
of  a  specific  chattel  sold  with  a  warranty,  or  of 
vork  which  was  to  be  performed  accoraing  to 
ocmtract,  to  allow  the  plaintifi'  to  recover  the 
stipulated  sum,  leaving  the  defendant  to  a  cross 
acooa  for  the  breach  of  warranty  or  contract,  in 
which  action  as  well  as  the  difference  between  the 
price  contracted  for  and  the  real  value  of  the 
article  or  of  the  work  done  as  any  consequenti^ 
damage  might  have  been  recovered ;  but  after  the 
cue  of  B<uten,v.  Butter  (7  East.  479),  a  different 
pictice  which  had  been  partially  adopted  before 
m  the  case  of  King  v.  Boston,  began  to  prevail, 
»nd  being  attended,  with  much  practical  conveni- 
wce  has  been  since  ^nerally  followed,  and  the  de- 
fendant is  now  permitted  to  show  that  the  chattel, 
hy  reason  of  the  non-compliance  with  the  warranty 
in  the  one  case, — and  the  work,  in  consequence  of 
the  Boa-performance  of  the  contract  in  the  other, 
vaa  diminished  in  value.  In  all  these  cases  of  goods 
sold  and  ddivered  with  a  warrantv,  and  work  and 
l*inar,  aa  wdl  as  in  cases  of  goods  agreed  to  be 
rapplMd  wscarding  to  a  contract,  the  rule  which 
HI ntn finnd ao  convenient  is  established;  and 
it  ia  mmpiitriit  for  the  defendant  in  all  of  those, 


not  to  set-off  by  a  proceeding  in  the  nature  of  a 
cross  action  the  amount  of  damages  which  he 
has  sustained  by  breach  of  the  contract,  but  simply 
to  defend  himself  by  showing  how  much  less  the 
subject  matter  of  the  action  is  worth  by  reason  of 
the  breach  of  contract,  and  to  the  extent  that  he 
obtains,  or  is  capable  of  obtaining,  an  abatement 
of  price  on  that  account  he  must  be  considered 
as  having  received  satisfaction  for  the  breach  of 
contract,  and  is  precluded  from  recovering  in 
another  action  to  that  extent,  but  no  more."  The 
particular  point  decided  in  Mondel  v.  Steel  was 
that  a  person  who  has  in  fact  obtained  in  an  action 
brought  against  him  an  abatement  of  the  price  of 
work  done,  by  reason  of  a  breach  of  contract  in  the 
execution,  is  not  precluded  from  suing  for  special 
damage  resulting  from  the  breach  of  contract; 
but  it  leaves  undecided  the  question  whether 
he  was  bound  to  obtain  the  abatement  in  the 
action  in  which  he  was  a  defendant,  or  might 
recover  it  as  damages  in  a  cross  action.  The  ex- 
pression of  Parke,  B.,  which  was  a  good  deal  relied 
on  in  the  argument,  that "  to  the  extent  that  he 
obtains,  or  is  capable  of  obtaining,  an  abatement  of 
price,  he  must  be  considered  as  having  received 
satisfaction  for  the  breach  of  contract,'  has  refe- 
rence to  the  facts  of  the  case  iu  which  the  plaintiff 
did  claim  and  did  receive  an  abatement.  It  is 
clear  that  before  any  action  is  brought  for  the 
price  of  an  article  sold  with  a  warranty,  or  of  work 
to  be  performed  according  to  contract,  the  person 
to  whom  the  article  is  sold  or  for  whom  the  work 
is  done  may  pay  the  full  price  without  prejudice  to 
his  right  to  sue  for  the  breach  of  warranty  or  con- 
tract, and  to  recover  as  damages  the  mfference 
between  the  real  value  of  the  chattel  or  work  and 
what  it  would  have  been  if  the  warranty  or  con- 
tract had  not  been  broken.  Is  there  any  reason 
why  he  should  be  deprived  of  this  right  by  the 
mere  fact  of  his  opponent  having  commenced  an 
action  for  the  price  P  We  think  that  there  is  none, 
and  that  there  are  some  strong  reasons  why  he 
should  not.  It  appears  from  the  passages  above 
cited  from  the  jud^entinMoiicZeZv.  Steel  (sup.),  that 
the  present  practice  of  allowing  the  defence  of  the 
inferiority  of  the  thing  done  to  that  contracted  for 
to  be  applied  iu  reduction  of  damages  was  intro- 
duced (on  the  same  principle  as  the  statutes  of 
set-off  were  passed)  for  the  benefit  of  defendants. 
It  would  greatly  diminish  the  benefit,  and  in  some 
cases  altogether  neutralise  it,  if  the  defendant  were 
not  allowed  an  option  in  the  matter.  The  hypo- 
thesis is,  that  the  plaintiff,  suing  for  the  price,  is 
in  default.  The  conditions  on  which  he  can  bring 
his  action  are  usually  simple  and  immmediate. 
The  warranted  chattel  has  been  delivered,  or  the 
work  contracted  for  has  been  done,  and  the  right 
to  bring  an  action  for  the  price,  unless  there  is 
some  stipulation  to  the  contrary,  arises.  On  the 
other  hand,  the  extent  to  which  the  breach  of  war- 
ranty or  breach  of  contract  may  afford  a  defence  is 
usually  uncertain ;  it  may  take  some  time  to  as- 
certain to  what  amount  the  value  of  the  article  or 
work  is  diminished  by  the  plaintiff's  defitalt.  It 
is  unreasonable,  therefore,  tnat  he  should  be  able 
to  fix  the  time  at  which  the  money  value  of  his 
de£9.nlt  shall  be  ascertained.  In  many  cases 
the  extent  to  which  the  value  of  works 
may  be  diminished  by  defect  in  their  exe> 
cution  may  be  altogether  incapable  of  discovery 
until  some  time  after  the  day  of  payment  baa 
arrived.     Surely  the  right  to  redress  tor  diminu- 
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tion  of  valae  when  discovered  onght  not  to  depend 
on  the  accident  whether  the  contracting  party  in 
the  wrong  had  or  had  not  issned  a  writ  for  the 
price.  AJiother  inconvenience  which  would  result 
from  holding  that  the  inferiority  of  the  thing  done 
to  that  contracted  for  nrast,  if  an  action  be  com- 
menced, be  used  by  way  of  defence,  is  that  instead 
of  furthering  the  object  for  which  this  defence  was 
permitted,  namely,  the  prevention  of  circnity  of 
action,  it  would  in  many  cases  tend  to  complicate 
and  increase  litigation.  The  cases  are  perhaps 
lare  in  which  the  consequences  of  detective  per- 
fbrmance  of  work  are  limited  to  the  depreciation 
of  the  value  of  the  work  done;  they  usually  involve 
consequential  damage  by  reason  of  the  necessity  of 
repairing  the  defiective  work,  and  for  this  the  case 
of  Mondel  v.  Steel  {giip.)  decides  a  separate  action 
must  be  brought.  Parke,  B.,  there  says  (p.  872), 
"  All  the  plaintiff  could  by  law  be  allowed  in  dimi- 
nution of  damagea  on  the  former  trial  was  a 
deduction  from  the  agreed  price  according  to  the 
difference  at  the  time  of  delivery  between  the  ship 
as  she  was,  and  what  she  ought  to  have  been 
according  to  the  contract,  but  all  claims  for 
damages  beyond  that,  on  account  of  the  subsequent 
necessity  for  more  extensive  repairs,  could  not 
have  been  allowed  in  the  former  action,  and  may 
now  be  recovered."  So  that  two  litigations  instead 
of  one  would  be  frequently  neoessaiy,  with  the 
additional  inconvenience  that  it  would  be  very 
di£Rcnlt  to  discriminate  in  each  action,  between 
that  which  onght  to  be  allowed  in  diminution  of 
price,  and  that  which  should  be  compensated  for 
as  special  daniM^e.  We  do  not  mean  to  throw  the 
least  doubt  on  the  cases  which  establish  the  general 
rule,  that  where  a  party  to  a  litigation  has  the 
opportunity  to  raise  some  question  and  does  not 
avail  himself  of  it,  he  is  in  no  better  position  than  if 
he  had  raised  it.  None  of  these  cases,  however,  are 
raally  in  point,  except  the  opinion  of  Lord  Ellen- 
borough,  in  Fither  v.  Samuda  (fwp.),  but  at  that 
time  it  had  not  been  quite  determineid,  as  it  now 
ia,  that  part  of  the  cross  cause  of  action  could  be 
given  in  evidence  in  reduction  of  damages,  and 
that  part  could  not  This  rather  anomalous  state 
of  thmgs,  the  history  of  which  is  explained  in  the 
judgment  in  Mondel  v.  Steel,  takes  this  particular 
case  oat  of  the  general  rule,  and  we  think  it 
obliges  us  to  determine  it  in  the  way  that  we 
think  most  consistent  with  principle  and  con- 
Tenience.  We  have,  thongh  not  without  some 
doubt,  come  to  the  conclusion  that  the  better  rule 
IB  that  the  defendant  has  the  option,  if  he  pleases, 
to  divide  his  cause  of  action  and  to  use  it  in  dim- 
inution of  damages,  in  which  case  as  Parke,  B. 
says,  he  is  conefttded  to  the  extent  to  which  he 
omained  or  was  capable  of  obtaining  a  reduction  ; 
or  he  may,  as  in  the  present  case,  claim  no  reduc- 
tion at  aU,  and  afterwards  sue  for  his  entire  cause 
of  action.  We  may  further  observe  that  in  the 
present  case  a  part  of  what  is  claimed  in  the  pai^ 
tioolars,  could  not  have  been  used  in  reduction  of 
damages  at  all.  We  think,  therefore,  that  there 
must  oe  a  new  trial. 

LirsH,  J. — I  entirely  agree  with  my  learned 
brothers.  I  would,  however,  point  out  what  ap- 
pears to  me  an  essential  distinction  between  this 
ease  and  the  class  of  cases  including  Marriott  v. 
Hampton  (7  T.  B.  269),  Hamlet  v.  liichardton, 
(9  Bmg.  644),  and  Broum  v.  iPKinattff  (2  Esp. 
278).  In  MarrwH  v.  Hampton  (7  T.  K.  269),  a 
mit  had  hoen  issued  by  the  defendant  to  recover 


money  for  goods  which  had  been  sold  by  him  to 
the  plaintiff.  The  debt  had  been  paid  by  the  plain- 
tiff, and  a  receipt  had  been  given  to  him.    Not 
being  able  to  find  the  receipt,  ho  was  obliged  to 
pay  the  money  again.     He  afterwards  found  the 
receipt  and  brought  an  action  to  recover  back  the 
money  paid.     It  was  held  he  could  not  recover 
it  bock.     In  Hamlet  v.  Bichardeon  (9  Bing.  644), 
the  plaintiffs  sought  to  get  back  a  sum  paid,  aE 
they  alleged,  to  the  defendants  by  mistake  in  the 
course  of  some  transactions  arising  out  of  a  charter 
party.    Before  making  the  payment,  a  writ  had 
been  issued  against  them,  and  the  court  held  that 
the  money  having  been  paid  under  legal  process, 
could   not    be  recovered  back.      So  in  Broum  v. 
M'EinaUy   (2    Esp.    278),  the  plaintiff  was   not 
allowed  to  recover  back  money  which  he  had  paid 
to  the  defendant,  though  he  told  him  at  the  time 
of  payment  that  he  paid  it  without  prejudice,  and 
meant  to  bring  an  action  to  recover  baick  the  sur- 
plus so  paid.     In  these  cases  the  sole  ground  of 
action  was  the  payment,  and  what  the  plaintiSs' 
sought  by  the  action  was  to  undo  that  pavraent, 
and  to  place  themselves  tn  ttatu  quo.    In  the  pre- 
sent case,  the  cause  of  action  is  the  breach  of  con- 
tract ;  that  cause  of  action  existed  before,  and  iras 
independent  of  the  payment,  and  the  only  ques- 
tion is,  whether  the  pJaintiff  is  precluded  trom 
recovering  by  reason  of  his  not  having  set  up  that 
bi'oach  of  contract  in  defence  to  the  former  action. 
If  he  had  set  it  up,  and  either  failed  to  substan- 
tiate it,  or  obtained  an  inadequate  reduction,  hia 
right  of  action   would  have    been  extinguished. 
But  not  having  done  so  his  right  of  action  re- 
mains. 

Judgment  for  plaxiUif. 

Attorney  for  appellant,  MaUam,  Staple-inn. 

Attorney  for  respondent,  Boyle,  10,  Brunswick- 
square. 

EZCHSQUEB  CKAMBUB. 

Beported  by  T.  'Vf.  SxmDiBS,  Esq.,  BuTJatar-«t-LMr. 
Tueiday,  May  9. 

SRBOK  FBOM  THE   qUKKK'S  BENCH. 

(Before  Kellt,  C.B.,  Bkakwell,  B.,  Btus,  J.. 
Chankeix,  B.,  Kkatisg,  J.,  Pigott,  B.,  aiii 
MusTAGUK  Smith,  J. 

Latxek  e.  Wnitx. 

Gompoeition-deed — Right  of  a  creditor  to  eompon- 
tioa  who  haa  broitght  an  action  for  hit  debt  <md 
reeovered  jtidrjment — Debtor  and  creditor — Swrely 
—24  ^  25  Vict.  c.  134,  g.  198. 

By  a  eomposition-deed  entered  into  by  W.  with  hit 
creditort,  it  woe  agreed  that  they  should  aeee^  o 
eompomtio'a  of  lOn.  t»  the  pound,  to  be  seeared  ijr 
the  joint  promiteory  notes  of  W.  and  the  defendant 
{hie  father),  tueh  promissory  itotes  to  be  ddivtrti 
to  certain  trustees  for  the  creditors,  and  thai  a 
deed  containing  a  release,  and  aU  the  usual  cove- 
nants, should  be  prepared  and  executed  by  fir 
creditors,  and  that  such  deed  should  be  a  deed 
within  the  meeming  of  sect.  192  of  the  Bmnhwplcj 
Act  1861.  The  defeiidant  was  indtieed  to  become 
swrety  for  the  payment  of  the  composUitm  bf  an 
arramgemeTU  made  at  the  meeting  of  erediiief*  Aat 
the  aoods  and  effects  of  the  debtor  tkoM  ir 
recdtsed  for  the  benefit  of  the  defemdmid.  i* 
purtnanee  of  Hiese  reseittOons  a  isti  «•> 
executed  or  assented  to  by  a  me^rikf  if  ^ 
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debtor's  creditors,  but  not  by  the  plaintiff,  alt]u>u{fh 
he  lad  originally  prmnised  to  give  his  assent.  The 
defendant,  i>i  pursttanee  of  the  arrangeinent,  de- 
livered the  promissory  notes  to  the  trustees,  and 
the  property   and  effects  were  realised  for  tlw 
henffit  of  the  defendant.     Tlie  tntsfees  tendered  to 
(he  plaintiff  the  promissory  notes  for  the  composi- 
tioa  of  his  debt.     The  plaintiff  reused  to  receive 
tkem,  and  denied  the  validity  of  the  deed  of  com- 
fontioH,  and  brought  an  action  against  his  debtor 
for  the  amount  of  his  debt,  to  which  tlte  debtor 
pleaded  the  deed  of  composition.     The  plaintiff 
replied,  amongst  other  replications,  that  tlte  assent 
ef  the  creditors  had  been  ohtaitied  by  fraudulent 
mrrepresentations.     Tliai  action  was  referred  to 
arbitration,  and  the  debtor  being  unable  to  estdb- 
liA  the  deed,  the  arbitrator  awarded  in  favour  of 
ft«  plaintiff.     The  debtor  was  then  adjudged  a 
ianirupt.     After  the  award,  the  promissory  notes 
node  in  favour  of  the  plaintiff  stiU  renuxinittg  in 
&e  hands  of  the  trustees,  tlie  plaintiff'  demanded 
Aem,  and,  not  succeeding  in  obtaining  litem,  he 
kfyaght  tlie  present  action,  there  being  counts  for 
tie  recovery   of  tlie  amounts  of  tlie  notes,  and  a 
enoU  in  detinue  to  recover  the  notes  themselves: 
Edd  (reversing  the  decision  of  the  majority  of  the 
court  below)  tJtat  such  action  could  not  under  tlis 
macmstancea  be  mairUained. 
Tan  wag  a  writ  of  error  from  the  Court  of  Qaeen's 
Bench  apon  a  special  case  upon  which  the  majority 
of  the  court  below  gave  judgment  for  the  plaintiff. 
The  iacts  of  the  case  are  very  fully  gtated  in  the 
report  in  the  court  below :    (see  23  L.  T.  Rep.  N.  S. 
242;  L.  Rep.  5  Q.  B.  622 ;  40  L.  J.,  9  Q.  B.) 

Aiy   (Mmrphy    with    him)    appeared    for    the 
pUn^. 

J.  Brown,   Q.  C.  (Sir  O.  Konyman,  Q.  C.  and 
JVucu  with  bim)  appeared  for  the  defendant. 

KuLY,  C.  B. — This  action  is  brought  under 
these  drcumstanoes :     "William  Alfred  White,  the 
800  of  the  defendant,  became  indebted  to  a  nnm- 
b«  of  creditors  in  a  large  amount,  and  amongst 
others  to  the  present  plaintiff.     Falling  into  diffi- 
coltiea,  a  meeting  of  his  creditors  was  held  at 
whidi  the  defendant  attended,  and  at  that  meeting 
certain  resolutions  were  passed,  by  which  it  was 
•greed  that  the  creditors  should  accept  a  composi- 
tioQ  of  10«.  iu  the  pound  upon  their  respective 
(lebt«,  payable  by  three  instalments  secured  by  the 
promissory  notes  of  the  debtor  and  the  defendant, 
»nd  that  those  notes  should  be  delivered  to  cer- 
tiin  trustees  for  the  creditors,  and  that  a  deed 
coDtuning  a  release  and  all  the  usual  covenants 
should  he  prepared  and  executed  by  the  creditors, 
lod  that  such  deed  should  be  a  deed  of  composition 
»ithin  the  meaning  of  sect.  192  of  the  Bankruptcy 
^  1861,  and  until  the  deed  should  be  executed, 
the  resolution  should  be  a  memorandimi  of  com- 
pletion within  the  meaning  of  that  section  bind- 
ing on  all  parties.    The  defondant  was  induced  to 
k(««ne  surety  for  the  payment  of  the  composition 
hy  an  arrangement  made  at  the  meeting,  that  the 
goods  and  e&cts  of  the  debtor  should  be  realised 
for  the  benefit  of  the  defendant.    In  pursuance  of 
tliese  resolutions,  a  deed  was  executed  or  assented 
to  by  a  majorihr  of  the  debtor's  creditors,  but  not 
by  the  plaintiff,  although  he  had  originally  pro- 
■nised  to  give  his  assent.     The  defendant,  in  pur- 
SMBce  of  the  deed,  delivered  to  the  trustees  the 
promissory  notes  in  payment  of  the  composition 
one  to  the  various  creditors,  and  the  property  and 
iflecu  of  the  debtor  were  realised  for  the  benefit 


of  the  defendant.  The  trustees  tendered  to  the 
plaintiff  the  promissory  notes  for  the  composition 
due  to  him  in  respect  of  his  debt.  The  plaintiff 
denied  the  validity  of  the  deed,  and  refused  to  re- 
ceive the  promissory  notes,  and  commenced  an 
action  for  the  amount  of  his  debt  against  the 
debtor,  who  pleaded  the  composition  deed  as  a 
defence.  The  plaintiff,  amongst  other  things,  re- 
plied that  the  assent  of  the  requisite  nutidier  of 
creditors  whose  assent  was  necessary  to  give 
vaUdity  to  the  deed  had  been  obtained  by  frau- 
dulent misrepresentations.  This  action  was  re- 
ferred to  arbitration.  At  the  hearing  before 
the  arbitrator,  the  debtor  was  imable  to  prove 
his  plea,  and  the  arbitrator  made  an  award 
in  favour  of  the  plaintiff,  which  in  effect 
was  a  verdict  for  the  plaintiff  on  all  the  issues. 
The  debtor  was  then  adjudged  a  bankrupt.  After 
the  award  in  his  favour,  the  promissory  notes 
still  remaining  in  the  hands  of  the  trustees,  the 
plaintiff  demanded  such  promissory  notes  to 
which  he  would  have  been  entitled  under  the 
composition  deed,  supposing  it  to  be  a  valid  deed 
and  binding  on  him  as  well  as  ou  the  other  cre- 
ditors, and  that  demand  was  refused,  the  reason 
assigned  being  that  the  trustees  had  received  a 
notice  from  the  defendant  not  to  dehver  them 
over  to  the  plaintiff.  The  present  action  was  then 
brought,  and  the  declaration  contains  a  count  in 
detinue  and  counts  on  the  promissory  notes.  To 
the  count  in  detinue  the  plea  is,  not  possessed. 
It  appears,  independently  of  the  question  of  pro- 
perty in  the  plaintiff  in  these  notes,  that  the  defen- 
dant is  not  in  actual  possession  of  them,  and  if,  as 
the  plaintiff  contends,  this  was  a  valid  deed,  binding 
on  the  creditors  as  well  as  on  the  defendant,  the 
defendant  would  have  no  right  to  repossess  him- 
self of  these  notes ;  for  if  the  deed  bo  a  valid  deed, 
the  defendant  having  delivered  over  these  notes  to 
the  trustees  in  pursuance  of  the  deed,  the  trus- 
tees under  the  express  trusts  of  the  deed  held 
them  in  trust  for  the  different  creditors  in 
whose  favour  they  had  been  made,  and  they 
would  be  guilty  of  a  breach  of  trust  in  doUver- 
ing  them  back  into  tho  hands  of  the  defen- 
dant. The  plaintiff  once  had  an  opportimity 
of  possessing  himself  of  these  notes,  but  he  failed 
to  avail  himself  of  it,  and  now  he  is  not  in  a  con- 
dition to  recover  them  either  from  the  defendant 
or  from  the  person  who  holds  them.  No  action 
can  be  maintained  against  the  trustees  because 
they  hold  the  notes  for,  amongst  other  creditors, 
the  plaintiff,  and  the  only  mode  in  which  the 
plaintiff  can  obtain  possession  of  them  to  put 
them  in  suit,  or  for  any  other  purpose,  is  by  a 
bill  in  Chancery  against  the  trustees,  insisting  on 
the  delivery  of  the  notes,  in  order  that  he  may  pot 
them  in  suit ;  and  in  the  meantime  until  such  a 
suit  has  been  instituted  the  trustees  hold  the 
notes  in  trust,  and  not  under  any  circumstances 
which  will  enable  the  cestui  que  trust  to  maintaiii 
an  action  at  law  for  their  recovery.  If  the  case  had 
rested  there,  there  would  have  been  a  sufficient 
answer  to  the  action ;  but  I  pass  away  &om  that  as 
being  a  technical  defence  rather  than  one  deter- 
mining the  merits  of  the  case.  If  the  merits  of 
the  case  are  looked  at,  it  seems  impossible  to  doubt 
but  that  this  is  a  most  unconscientious  action,  and 
that  neither  at  law  nor  in  equity  can  the  plaintiff 
recover.  It  appears  that  tne  defendant  having 
contracted  by  deed  to  pay  a  composition  of  10«.  in 
the  pound  on  the  debts  due  by  hia  son,  entered 
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into  the  contract  upon  the  consideration,  first, 
that  he  shonld  have  delivered  to  him  the  pro- 
perty and  effects  of  the  debtor;  and,  secondly, 
that  the  debtor  should  be  released  by  his  creditors 
in  respect  of  the  whole  of  their  debts;  and  this 
was  the  chief  consideration  which  influenced  him 
in  ^ving  the  promissory  notes.  The  plaintiff 
havmg  denied  the  validity  of  the  deed,  and  thereby 
having  refused  to  release  the  debtor,  and  having 
obtained  judgment  against  him  for  the  whole 
amount  of  his  debt,  now  seeks  to  recover  from  the 
defendant  in  addition  the  amount  of  the  compo- 
sition upon  the  promissoiy  notes.  It  seems  im- 
possible to  contend  that  upon  any  principle  of 
justice  such  a  demand  can  be  maintained.  The 
ground  upon  which  I  understand  this  action  is 
sought  to  be  maintained  is,  that  although  in  fact 
the  plaintiff  has  sued  the  debtor  for  the  entire 
amount  of  his  debt  and  recovered  judgment  in  the 
action,  yet,  the  deed  being  a  deed  valid  and  bind- 
ing on  him  and  on  all  the  other  creditors  tinder 
the  Bankruptcy  Act  1861,  the  plaintiff  cannot 
avail  himself  of  the  judgment  which  he  has  ob- 
tained, and  that  if  he  were  to  attempt  to  do  so,  the 
Court  of  Bankruptcy  would  restrain  him  from 
issuing  execution  under  sect.  1P8  of  the  Bank- 
ruptcy Act  1861.  Being  deprived,  therefore,  from 
over  recovering  the  fruits  of  his  judgment,  the  plain- 
tiff, it  is  said,  has  a  right  under  the  deed  to  recover 
the  amount  of  the  composition  of  lOs.  payable  by 
the  defendant.  This  raises  the  question  whether 
or  not  the  deed  is  a  valid  deed  and  binding  upon 
the  plaintiff.  If  the  plaintiff  seeks  to  do  away 
with  the  effect  of  the  judgment  he  has  obtained, 
upon  the  ground  that  it  is  useless  to  him  because  he 
is  bound  by  the  deed,  aud  that  he  is  only  entitled  to 
receive  lOs.  in  the  pound,  for  which  the  defendant 
has  agreed  to  give  promissory  notes,  it  ought  to 
have  been  found  as  a  fact  in  the  case  that  the  deed 
was  a  valid  deed  and  binding  upon  the  plaintiff.  I 
might  content  myself  by  saying  that  no  such  fact 
having  been  found,  the  plaintiff's  claim  fails.  It  is 
said  that  we  are  to  look  at  all  the  facts  stated  in 
the  case,  and  consider  whether  they  do  not  lead  to 
the  conclusion  that  the  deed  was  a  valid  deed. 
We  cannot  do  so,  because  as  this  case  is  stated 
we  have  no  power  to  draw  inferences  of  fact.  I 
think  that  the  plaintiff's  case  fails.  I  will  not  say 
that,  the  plaintiff  has  estopped  or  precluded  him- 
self; I  would  not  rest  our  decision  upon  that 
ground,  inasmuch  as  the  action  which  the  plaintiff 
brought  to  recover  the  debt  was  not  against  the 
defendant,  but  against  the  original  debtor.  Our 
decision,  therefore,  does  not  rest  upon  the  ground 
of  there  being  an  estoppel  between  the  parties. 
But  looking  at  the  substance  of  the  plaintiff's 
case,  and  considering  whether  the  plaintiff  can 
maintain  an  action  against  the  defendajit  to  recover 
the  composition  when  he  has  already  obtained  a 
judgment  for  the  amount  of  the  whole  debt,  and 
being  of  opinion  that  the  only  ground  upon  which 
the  present  action  can  be  maintained  is  that  there 
is  a  valid  and  binding  deed,  and  there  being  no  facts 
stated  in  the  case  upon  which  it  is  competent  for 
ns  to  determine  that  there  is  such  a  deed,  it  appears 
to  me  that  this  action  cannot  be  maintained,  and 
that  the  decision  of  the  court  below  ought  to  be 
reversed. 

Bramwell,  B. — I  am  of  the  same  opinion.  I 
adopt  my  brother  Lush's  reasons  in  the  court 
below,  and  I  will  only  add  that  if  the  promissory 
notes   had  reached  the  plaintiff,   he  must  have 


given  them  back  before  he  could  have  maintained 
an  action  against  the  son  ;  and  if  that  be  so,  I  do 
not  see  how  he  can  maintain  an  action  against 
the  trustees,  the  lawful  holders.  I  must  also  say 
that  the  trustees  who  hold  these  notes  have  held 
them  with  a  duty  to  the  plaintiff  and  a  duty  tn  the 
son;  and  in  my  opinion  they  would  have  been 
guilty  of  a  breach  of  duty  to  the  sou  if  they  bad 
given  them  up  to  the  plaintiff. 

BvLES,  J. — I  am  also  of  opinion  that  the  defen- 
dant is  entitled  to  succeed.  This  is  an  action 
a^inst  the  father  upon  certain  promissory  notes 
given  by  him  on  his  son's  insolvency.  The  condi- 
tion upon  which  they  were  given  was  the  release 
of  the  son  from  his  liability  to  his  creditors.  That 
condition  has  not  been  performed ;  the  deed  ban 
been  found  to  be  bad,  and  the  plaintiff  has  himself 
destroyed  the  consideration  or  rendered  the  per- 
formance of  the  condition  impossible ;  and  if  so,  1 
think  it  is  quite  plain  that  the  defendant  has  a 
good  defence  to  the  action. 

CuANNELL,  B. — I  think  that  the  judgment  of 
the  Court  of  Queen's  Bench  ought  to  be 
reversed.  With  regard  to  the  plaintiff  beins; 
estopped  from  alleging  that  the  deed  was  binding 
upon  him,  I  think  that,  although  there  might  l>e 
an  estoppel  between  the  plaintiff  and  the  original 
debtor  in  the  action  against  him,  there  can  be  no 
estoppel  as  against  the  present  defendant.  Dis- 
missing, however,  what  has  been  said  on  the  sub- 
ject of  estoppel,  there  is  quite  enough  to  show  that 
this  action  is  not  maintainable. 

KEATrNO,  J. — I  entirely  concur  in  the  groniid« 
upon  which  my  brother  Lush  based  his  judgment 
in  the  court  below,  and  I  am  sure  that  nothini; 
I  can  now  add  will  give  any  weight  to  the  jadg- 
ment  which  has  already  been  given  by  the  rest  of 
the  court. 

PiGOTT,  B. — I  do  not  desire  to  add  anything  to 
what  has  been  said  by  the  other  members  of  the 
court,  except  that  I  do  not  wish  to  put  my  judg- 
ment upon  the  ground  of  estoppel.  I  think  that 
the  consideration  for  these  notes  entirely  failed  by 
reason  of  the  course  which  the  plaintiff  adopted 
of  suing  the  son  and  obtaining  a  judgment  against 
him. 

M.  Smith,  J. — I  am  of  the  same  opinion.  I 
think  that  the  plaintiff  was  not  the  noldcr  of 
these  notes,  and  that  he  was  not  entitled  to  soe. 
either  on  the  counts  on  the  notes  or  on  the  count 
in  detinue.  He  cannot  sue  in  detinue  unless  the 
property  passed,  and  here  the  property  had  not 
passed.  I  think  further,  that  the  consideration 
tor  the  giving  of  the  notes  had  entirely  failed. 
The  defendant  was  a  surety,  and  his  object  in 
giving  the  notes  and  the  consideration  for  the  notes 
was  that  his  son,  the  debtor,  should  be  discharged 
from  his  debts,  and  that  a  composition  shoold 
be  accepted.  It  seems  to  me  that  by  this  act  in 
repudiating  the  composition  and  repudiating  the 
notes,  and  bringing  an  action  and  Obtaining  a  judg- 
ment against  the  debtor,  the  plaintiff  has  deprived 
the  defendant  of  the  consideration  in  respect  of 
which  the  notes  were  given.  I  will  only  make  this 
further  remark,  that  if  the  contention  before  ns  is 
right,  this  consequence  would  follow,  that  every 
one  of  the  creditors  who  assented  to  the  deed  m^ht 
have  brought  an  action  and  obtained  a  judgoient 
against  the  son,  and  then  have  still  sued  tfaeoiAn- 
dant  upon  his  promissory  notes,  whidi,aB  it  Mens 
to  me,  would  have  been  a  great  abemditj.    I 
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think  the  judgment  of  the  court  below  should  be 
reversed. 

Judgment  reversed. 

Attorneys  for  the  plaintiff,  We»t  and  King. 

Attorney  for  the  defendant,  C.  P.  Prltchut-d. 

BAXX,  COUBT. 

Baported  by  Jobii  Bobi,  Esq.,  Buristcr^t-lAW. 

SeUurday,  May  6. 
Be  An  Articled  Clerk. 
ti  .j  7  Viet.  e.  73,  «».  3,  6,  13— Article*— Se}-vice  of 

dfrk  under — Pupilage — Ataignmetit. 
A.  vas  ariided  to  his  father,  an  attorney,  hut  on 
bnng  to,  at  once  hecanus  the  pupil  of  a  conveyancer, 
and  at  the  expiration  of  a  year  gpeni  in  tfte  chambers 
of  the  latter,  the  articles  were  assigned  to  other 
attorueyt,  wliom,  he  served  during  the  remaining 
fmr  years.       The    Incorporated    Law    Society 
ehjeeted  to  admit  him  as  an  atlomsy,  on    the 
jrovnd  that  he  had  not  actually  served  his  father 
vnder  the  articles  for  any  space  of  time  whatever. 
On  motion  to  compel  the  society  to  admit  him : 
fleW,  tiiot  the  year  spent  in  the  conveyancer's  cham- 
l*Tt  urns,  6y  6  ^  7  Viet.  c.  73, «.  6,  made  equivalent 
to  a  year's  service  under  the  articles,  and  that  as  A. 
lad  My  served  the  attorneys  to  whom  the  articles 
vvt  assigned  for  the  rest  of  the  time  prescribed  hy 
the  staiuk,  lie  u>cts  entitled  to  admission. 
It  appeared  that  in  the  year  1865  the  applicant 
was  irticled  to  his  fether,  an  attorney.    He  imme- 
diately becaine  a  pnpil  of  a  conveyancer,  and  so 
remained  for  more  than  a  Tear,  and  he  never 
actoally  served  his  father  nnder  his  articles.    At 
the  termination  of  his  pupilage  his  articles  were 
assigned  to     another  attorney,   and   there    were 
temal  subsequent  assignments.     Under  all  the 
asagnments  taken  togeuier  the  applicant  served 
for  more  than  four  years.    The  Incorporated  Law 
Society,  however,   refused  to  admit  him  as  an 
atfamey,  on  the  ground  that  he  had  not  served  at 
aQ  under  the  articles  to  his  father,  bnt  had  been  a 
pupil  of  a  conveyancer  during  the  whole  continu- 
ance o(  these  articles,  and   was   not,  therefore, 
entitled  under  sect.  6  of  6  &  7  Vict.  c.  73,  to 
reckon  the   twelve  months'  pupilage  as    service 
Dnder  the  articles,  (a) 

(a)  6&  7  Vict.  73,  sect.  3  enacts  :  That,  except  as  there- 
iiutar  mentioned,  "  no  person  shall  from  and  after  the 
puaing  of  this  Act  be  capable  of  being  admitted  and 
enrolled  as  an  attomev  or  solicitor  unless  such 
ftaoa  shall  have  been  bonnd  by  contract  in  writing 
to  Krre  aa  cleik  for  and  dnring  the  term  of  five 
Jtta  to  a  practiaing  attorney  or  solicitor  in  England  or 
Wales,  and  shall  bare  duly  served  under  such  contract 
lot  and  doting  the  term  of  five  years."  .... 

Sect.  6  enacts :  "  That  any  person  who  now  is  or 
hocafter  shall  be  boond  by  contract  in  writing  to  serve 
u  a  oierk  to  a  practising  attorney  or  solicitor  for 
tk*  term  of  five  years,  and  wbo  shall  actually  and 
itiAjids  be  and  continue  as  impil  with,  and  as  such 
Iw  employed  by  any  practising  banister,  or  any 
penoB  (otuI  fide  practising  as  a  certificated  spociu 
pltader  in  England  or  Wales  for  any  part  of  the  said 
tKB,  not  exceeding  one  whole  year,  and  in  addition 
tkoato,  or  instead  uiereof  with  the  London  agent  of  the 
attora^y  at  aoUoitor  to  whom  any  such  person  shall  be  so 
i<mai  by  oontiaot  as  aforesaid  for  any  part  of  the  said 
ttni  not  exceeding  one  year,  either  by  virtue  of  any 
'^  '  "    tin  such  oontrsct,  or  with  the  permission  of 


J  rtlmiKiT  or  ■olioitor  in  the  same  manner  as  if  he 
lisdManadttawhdeof  thesaid  period  of  five  years  with 


;  aoUoitor  to  whom  he  may  be  so  bonnd. 
-.J  lit "limilii     "That  if  any  attorney  or  solicitor 
'e  IK  vift  iAhb  any  such  person  shall  be  so  bonnd 


C.  Wood,  in  support  of  the  motion,  stated  the 
above  facts,  which  were  contained  in  affidavits. 

Blackburn,  J. — I  think  that  the  effect  of  sect.  6 
is  to  make  the  time  spent  as  a  pupil  with  the  con- 
veyancer equivalent  to  a  year's  service  under  the 
original  articles,  and  as  the  applicant  duly  served 
for  the  remainder  of  the  statutory  period  under 
the  assignments,  he  is  entitled  to  aamission. 

Ordei-  accordingly. 

Attorney,  W.  B.  Tan-ant. 

June  10  and  12. 
Beg.  v.  The  Justices  of  Derbyshire. 
Order    of  remwal  —  Appeal — "Next    prttcticablc 
sessions" — Appellant's  delai/ — Reg.  v.  The  Jus- 
tices of  Sussex  (11  L.  T.  Kep.  N.  S.  740). 
It  is  for  the  justices  at  quarter-  sessions  to  decide  on 
the  facts,  in  the  first  instance,  wlietlier  an  appeal 
against  an  order  of  removal  has,  or  lias  not  been 
brought  at  tlie  next  practicable  sessions  after  notice 
oftlie  order  lias  been  received  by  the  appellants  ; 
and  mere  proof  tliat  there  lias  been  some  delay 
on  tlie  part  of  tlie  appellants  in  taking  steps  to 
avoid  the  order  does  not  preclude  tlie  justices  from 
exercising    ilieir    discretion  in    tlie  matter,    nor 
compel  tliem  to  dismiss  tlie  appeal. 
Reg.  V  The  Justices  of  Sussex  (11  L.  T.  Bep.  N.  S. 

740),  cited  and  considered. 
Rule  calling  on  the  justices  of  Derbyshire  to  show 
cause  why  a  writ  of  mandamus  should  not  issue 
commanding  them  to  enter  continuances  and  hear 
an  appeal  against  an  order  of  removal. 

The  order  was  made  on  the  6th  and  received  by 
the  appellants  on  the  8th  Dec.  1870.  Upon  the  24th 
of  the  same  month  they  applied  for  a  copy  of  the 
depositions,  which  they  obtained  on  the  28th. 

tlpon  the  7th  Jan.  1871  they  gave  notice  of 
appeal  for  the  Easter  Sessions,  to  be  holden  on  the 
following  4th  April,  and  on  the  18th  March  served 
their  grounds  of  appeal. 

At  the  hearing  of  the  appeal  the  respondent  con- 
tended that  according  to  the  case  of  Beg  v.  Justices 
of  Sussex,  the  Epiphany  Sessions,  which  had  been 
held  on  the  3rd  Jan.  1871,  were  the  next  practicable 
sessions,  and  that  the  appeal  should  nave  been 
entered  and  respited,  or  tried  at  those  sessions. 

The  court  were  of  that  opinion,  and  dismissed 
the  appeal.  The  counsel  for  the  appellants  there- 
upon indorsed  his  brief  thus :  "  The  Court  decide 
that  the  case  of  Beg  v.  Sussex  precludes  them  fh>m 
exercising  any  discretion  as  to  hearing  the  appeal, 
and  deciding  whether  these  are  the  next  practi- 
cable sessions ;"  and  the  chairman  of  quart^er  ses- 
sions expressed  his  approval  of  that  indorsement 
as  correctly  conveying  the  ground  upon  which  the 
refusal  was  based.  A  letter  of  the  clerk  of  the 
peace  from  which  it  also  appeared  that  the  justices 
declined  to  hear  the  appeal  on  the  above  ground, 
was  by  consent  read  as  evidence,  during  the  fol- 
lowing arguments: 

11  &  12  Vict.  c.  31,  8.  7,  enacts  that  "  no  appeal 
shaU  be  allowed  against  any  order  of  removal,  if 

shall  happen  to  die  before  the  expiration  of  the  term 
for  which  snch  person  shall  be  so  bonnd,  or  shall  dis- 
continne,  or  leave  off  praotioe  as  an  attorney  or 
solicitor  .  .  .  such  clerk  shall  and  may  in  any  of 
the  said  cases  be  bonnd  by  another  contract,  or  other 
contracts  in  writing  to  serve  as  clerk  to  any  other 
practising  attorney  or  solicitor  or  attorneys  or  solicitors, 
during  the  reaidne  of  the  eaid  term,  and  service  nnder 
snch  second  or  other  contract  in  manner  hereinbefore 
mentioned  shall  be  deemed  and  taken  to  be  good  and 
effectual."  .... 
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notice  of  snch  appeal  be  not  given  as  required  by 
law,  within  the  space  of  twenty -one  days  after  the 
notice  of  chargeability  and  statement  of  the 
grounds  of  removal  shall  have  been  sent  by  the 
overseers  or  guardians  of  the  removing  parish 
to  the  overseers  or  guardians  of  the  parish  to 
which  such  order  shall  be  directed,  unless  within 
such  period  of  twenty-one  days,  a  copy  of  the 
depositions  shall  have  "been  applied  for  as  aforesaid 
by  the  last-mentioned  overseers  or  guardians,  in 
which  case  a  further  p>eriod  of  fourteen  days  after 
the  sending  of  such  copy  shall  be  allowed  for  the 
giving  of  such  notice  or  appeal."    .    .    . 

By  4  &  5  Will  4,  c.  91,  s.  81,  the  pounds  of 
ap]>eal  must  be  served  fourteen  days  at  leaet  before 
the  first  day  of  the  sessions. 

Henry  Jwmes,  Q.C.,  and  /.  W.  MeUor  showed 
cause. — The  appeal  might  have  been  tried  at  the 
Epiphany  sessions,  and  ought  at  least  to  have 
been  entered  and  respited  at  those  sessions, 
which  were  the  next  practicable  sessions  after 
the  service  of  the  notice  of  chargeabiKty  and 
statement  of  the  grounds  of  removal.  In  Beg. 
V.  Tne  Jiittices  of  Sussex  (11  L.  T.  Eep.  N.  S. 
740;  34  L.  J.  69,  M.  C),  it  was  held  that  the 
appellants  have  not  by  11  &  12  Vict.  c.  31,  s.  9, 
twenty-one  days,  plus  the  fourteen  days  after  the 
delivery  of  the  depositions,  for  giving  notice  of 
appeal  absolutely,  so  as  to  entitle  them  as  of 
right  to  have  the  appeal  entered  and  respited,  if 
after  those  days  have  expired,  there  does  not  remain 
enough  time  before  the  sessions  to  deliver  an  effec- 
tive notice  of  appeal  according  to  the  practice  of  the 
sessions,  and  the  sessions  may,  in  their  discretion, 
refuse  to  respite  if  they  deem  that  the  appellants 
have  been  guilty  of  unreasonable  delay  in  giving 
their  notice  of  appeal.  Here  there  was  certainly  un- 
reasonable delay  in  allowing  sixteen  days  to  elapse 
before  applying  for  a  copy  of  the  depositions  and  in 
giving  notice  of  appeal.  This  court  may  review  the 
decisionof  the  justices,  as  in  the  ZdVerpooflTMifed  Go* 
JAglU  Company  v.  The  Overseers  of  Evertmi  (23  L.  T. 
Rep.  N.  S.  813;  40  L.  J.  104,  M.  C),  and  should 
it  is  submitted,  decide  that  under  the  circum- 
stances the  appeal  ought  to  have  been  entered  at 
the  Epiphany  sessions,  and  was  in  fact  brought  too 
late. 

Adams.  Q.  C.  and  Buzzard,  in  support  of  the 
rule. — The  justices  were  in  error  when  they  sup- 
posed that  all  discretion  was  taken  from  them  by 
Meg  V.  The  Justices  of  Sussex.  That  case  did  not 
prescribe  an  inflexible  rule,  but  left  the  justices 
free  to  decide  upon  the  facts  what  were. the  next 
practicable  sessions  whereat  the  appeal  might  be 
heard.  The  facts  then  show  clearly  that  there  was 
not  the  full  period  allowed  by  statute  between  the 
notice  of  removal  and  the  miiphany  sessions,  and 
therefore,  the  appellants  had  a  right  to  go  to  the 
next  practicable  sessions,  viz.,  Easter. 

Our.  adv.  vtdt. 

June  11. — Haiwen,  J. — I  have  looked  at  the 
case  of  Beg  v.  The  Justices  of  Sutseai,  cited  and 
relied  on  ror  the  respondent,  and  I  have  arrived 
at  the  conclusion  that  this  rule  must  be  made  abso- 
lute. The  justices  evidently  proceeded  on  the 
assumption  that  they  were  bound  by  the  deci- 
tnon  in  Beg.  y.  Justices  of  Sussex,  and  were 
thereby  precluded  from  entering  upon  the  con- 
sideraaon  as  to  whether  the  Epiphany  sessions 
were,  in  fact,  the  next  practicable^essions  or  other- 
wise. That  is  shown  by  the  note  upon  the  brief 
of  the   counsel  who  represented   the  appellants, 


and  by  the  letter  of  the  clerk  of  the 
But  the  justices  were  mistaken  in  their  view.  It 
was  for  them  to  decide  whether  the  Epiphany 
sessions  were  the  next  sessions  practicable  for  the 
trial  of  the  appeal,  and  the  above-mentioned  cage  in 
no  way  prevented  them  from  determining  that 
question.  If  I  could  plainly  see  that  the  Epiphany 
were  the  next  practicable  sessions,  I  should  not  let 
the  mandamus  go,  but  I  am  unable  to  satisfy 
myself  upon  that  point.  It  depends  on  matters  <x 
which  the  justices  are  the  proper  judges,  but  which 
yiere  not  gone  into.  By  making  this  rule  absolute 
the  whole  question  wiu  arise  be^mo  the  justices 
again,  when  they  can  inquire  into  the  present 
question. 

Attorneys  for  the  appellants,  Toimg,  Maples, 
Te^sdale,  Nelson,  and  Co.,  for  Shaw,  Tomworth. 

Attorney  for  the  respondents,  E.  N.  WiUcins,  for 
Henry  Ooodger,  Burton-on-Trent. 

COTTST  OF  PBOBATE. 

Beported  hj  W.  Letczstsk,  £«i.,  BunatarHit-I«w. 

Tttesday,  Feb.  28. 

(Before  Lord  Pexzascb.) 

Gasbard  v.  Gakrabd. 

Administration  with  will  annexed  to  residuary  legatee 

— Consent  of  executor  not  snffi<dent — Practice. 
The  court  will  not  grant  administraiion  with  the 

wiU  annexed  to  a  residuary  legatee  on  tlie  mere 

consent  of  the  executor. 
J.  Garkard  died  leaving  a  will,  of  which  he 
nominated  Bobert  Ghurard,  H.  M.  Garrard,  and 
Edward  Lane,  the  executors.  K.  Garrard  died  in 
the  lifetime  of  the  testator,  and  Lane  rcnoonoed 
probate.  At  the  time  of  the  testator's  death  the 
other  executor  was  out  of  the  country,  and  Maiy 
Ann  Garrard,  one  of  the  residuary  legate^ 
applied  for  a  grant  with  the  wlQ  annexed.  The 
usual  citation  calling  on  M.  H.  Garrard  to  accept 
or  refuse  probate,  was  taken  out,  but  before  it  was 
advertised  he  entered  an  appearance.  He  was 
willing,  however,  that  the  grant  should  go  to  the 
residuary  legatee. 

Searle  now  moved  that  a  grant  of  administnttion, 
with  the  will  annexed,  should  be  made  to  Mary 
Anne  Garrard,  one  of  the  residuary  legatees  of  the 
deceased. 

Inderwiclc,  for  Garrard,  consented. 

Lord  Pbkzance. — The  court  never  grants  admi- 
nistrotion  merely  beoanse  the  execator  consents. 
It  requires  that  he  shtUl  renounce  probate,  and 
withdraw  his  appearance.  When  tlie  time  for  ap- 
pearing allowed  in  the  citation  has  elapsed,  the 
grant  will  go  to  the  residuary  legatee  as  a  matter  d 
course  if  the  execator  has  withdrawn  his  appear- 
ance. 

Attorneys  for  the  residuary  legatee,  PhiSipt  and 
WiUieomhe. 

Attorney  for  the  executor,  W.  Stwi. 


In  the  Goods  of  Mousecx. 
Administraiion — Minors — Oua^-dian — Pradite. 
Where  it  is  desired  tliat  a  third  party  shaU  take  « 
grant  on  behalf  of  minors,  the  regular  course  is  for 
tlie  motlier  to  renounce  }^er  right  to  tlie  gxtarditM- 
ship,  and  for  tite  children  to  nominate  the  OM 
party  as  their  guardian  to  take  the  gramt 
L.  C.  MoLunsux  died  intestate   and  nnauRisd, 
leaving  a  sister  and  tlmx)  childFen  of  »  dooaaed 
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brother,  all  minors,  the  only  persons  interested  in 
distribatian.  It  was  desired  that  a  family  friend 
Bhonld  take  administration  to  the  effects  of  the 
deceased,  and  for  this  purpose  the  three  minors 
apjMinted  their  mother  as  their  guardian,  that  she 
might  nominate  a  person  to  procure  the  grant. 
The  aisto'  also  renounced,  and  Mr.  Boyds,  the 
friend  in  qnestion,  having  been  nominated, 

C.  A.  MiddleUm   moved   the    court    to    grant 
administration  to  Mr.  Boyds.    He  cited 
FarneR  T.  Brownhill,  3  S.  <k  T.  467. 
Lord  Pbszaxci!. — -You  have  gone  the  ■wrong  way 
to  work,  and  what  you  propose  is  not  in  accordance 
with  the  practice  of  the  court.    The  proper  course 
is  for  the  mother  to  renounce  her  right  to  the 
guardianship,  and  for  the    minors  to  elect  Mr. 
Boyda,  la  weir  guardian,  to  take  the  grant. 
Attorneys,  Field  and  Rotcoe, 


Satitrdaij,  ilareh  11. 

Hrranns  atd  anothbbv.  B.  Eabdixt  and  akoticer. 

L»giiiwuiiei/-~Eo%denee — DedarcUion  of  ^»o»»  whote 

legitimacy  was  in  digpute  admitted. 
b  (m  ainimtraiion  suit  it  was  proposed  to  prove 
Ike  UgUimaey  of  the  jrerion  through  whom  the 
parties  eUamtd   by  hu   declarations  oral   and 
ienttm.    The  other  side  objected  to  the  dedaration 
hang  nerved  until  evidence  on  the  voir  dire  had 
bm  heard,  showing  thai  the  declarant  was  not  a 
member  of  the  ftamly.    The  court,  on  the  groimd 
that  ike  parties  had  made  out  a  prima  facie  ease 
far  the  dedarant'a  legitimacy,  ailouxd  the  dedaira- 
tiont  to  hejraeeioed,  and  rejected  the  evidence  on  the 
vmr  dire  tendered  by  the  other  side. 
Tus  plaintifis  claimed  administration,  with  the  will 
■ad  codicil  annexed,  of  the  estate  of  Mary  Adams, 
ninater,  late  of  GoUridge,  in  the  county  of  Stafford, 
wceased,  as  her  lawful  second  cousins,  and  two  of 
her  next  of  kin.  The  defendants  claimed  the  grant 
as  the  lawful  cousins  and  sole  next  of  kin  of  the 
deceaaed.    The^  claimed  through  Lucy  Daniel,  as 
•  lawful  aunt  of  the  deceased,  of  whom  they  alleged 
Aey  were  the  lawful  grandchildren,  and  the  sole 
qnestion  in  the  suit  was,  whether  their  father, 
Xaitriiall  Daniel,  was  the  natural  and  lawful  son  of 
Lacy  DaaieL      The  case  was  tried  before  Lord 
Penzance  and  a  special  jury,  and  in  the  course  of 
tte  defendant's  case,  which  was  opened  first,  a  ques- 
tion was  raised  as  to  the  admissibility  of  certain 
Mktements  made  by  Marshal]  Daniel,  their  father. 
SiiddlesUm,  Q-G.  {DowdesweU,  Q.C.,  Maenamara, 
udPrUekard  with  him),  for  the  defendants  tendered 
eridance  of  these  declatrations,  and  contended  that 
■  tiiey  had  given  prima  facie  proofs  of  his  Icgiti- 
naCT  they  were  admissible. 

H.  Xaithws,  Q.  C.  (Dr.  Tristram  with  him  for 
tte  pbuntifEg),  proposed  to  call  evidence  on  the 
tocr  (fire  for  the  purpose  of  showing  that  Marshall 
Daniel  was  not  a  member  of  the  deceased's  &mily, 
and  sabmitted  that  the  declaration  should  not  be 
received  until  that  evidence  had  been  heard. 

Lwd  PjrazANCK. — I  am  not  aware  that  the  ques- 
&n  has  ever  been  raised  in  this  form.  The  rule 
vDawm  the  anfaj^ect  ia  periectly  plain.  It  is  that 
vboB  a  witness  is  called  to  give  evidence  of  the 
dniantio&s  of  a  person  whose  connection  with  the 
{uu^ia  m  qnestian,  the  judge  is  to  decide  whether 
fUmtameebaa  ia  establisheo.  It  is  obvious  the 
ef  this  rule  must  lead  to  some 
JHBimlitinr.    whore    the    person   whose 


declarations  are  tendered  and  objected  to  is  a]so  t^ 
person  whose  legitimacy  is  the  question  ^  ^^ 
suit,  and  the  court  must  do  its  best  to  meet  those 
difficulties  in  a  practical  way.  The  effect  of  taking 
the  course  suggested  by  Mr.  Matthews  would  be  to 
postpone  the  reception  of  the  evidence  of  these 
declarations  until  all  the  rest  of  the  evidence  in  the 
case  had  been  produced,  and  then  practically  to 
hear  the  whole  of  the  evidence  over  again,  together 
with  those  declarations.  Such  a  course  would  be 
most  inconvenient.  It  is  impossible  to  lay  down 
an  abstract  rule  on  the  subject,  for  each  case  must 
be  determined  by  its  own  facts.  It  cannot  be 
denied  that  a  strong  prima  facie  case  has  been 
made  out  of  the  declarant's  legitimacy,  and  I  think 
it  will  be  better  that  I  should  at  once  admit  these 
declarations.  The  jury,  however,  will  understand 
that  they  will  ultimately  have  to  form  their  own 
opinion  upon  the  matter,  in  the  full  light  of  the 
whole  of  the  evidence.  I  rule  that  I  am  suffi- 
ciently satisfied  of  the  declarant  being  a  member 
of  the  &mily  for  the  purpose  of  admitting  the 
declarations,  and  I  reject  the  evidence  tendered  by 
the  plaintiffs  on  the  voir  dire. 

The  jury  ultimately  found  a  verdict  for  the  defen- 
dants. 

Attorney  for  the  plaintiff,  Mackenzie. 

Proctors  for  defendants,  FrUehaird  and  Sons. 


Tuesday,  March  14. 

In  the  Goods  op  Bell. 

Double  probate  —  Property  sworn  under  different 

amounts — Praaiiee. 
Tlte  value  of  the  property  of  a  testatrix  depended  an 
the  validity  of  a  deed  which  was  under  litigation 
in  Chancery.     One  exccuixyr  proved  her  vail,  and 
swore  the  property  under  60,000i.    R  was  Jieces- 
saryfor  the  purposes  of  the  suit  in  Chaneery  that 
the  otlwr  executor  shotdd  also  take  probate,  hut  he 
was  apprehensive  that  his  interests  would  be  pre- 
judiced if  lie  swore  the  property  under  the  largm- 
amount.    He  therefore  applied  far  leave  to  swear 
the  property  under  2000Z.     The  court,  under  the 
circumstances,  granted  the  motion. 
Anna  Bell,  widow,  died  July  28,  1870,  leaving  a 
will  and  two  codicils,  of  which,  she  appointed  two 
executors.      By  an  indenture  of   May  1870  the 
deceased  had  conveyed  all  the  property  therein 
named  to  trustees.    The  validity  of  this  deed  was 
disputed  in  a  suit  in  Chancery,  and  in  the  event  of 
its  Deing  upheld,  the  personal  property  of  the  de- 
ceased would  be  under  2000Z.,  but  if  it  were  held  to 
be  invalid  it  would  be  under  60,0001.    Before  the 
commencement  of  the  suit  one  of  the  executors, 
Mr.  Gartwright,  proved  the  will  of  the  deceased, 
and  swore  the  property  under  60,0002.,  and  paid 
the  duty  of  7502.  upon  it,  but  it  was  necessary  for 
the   purposes  of  the  suit  that  the  other  execu- 
tor, Gaptain  Glipperton,  should  also  take  probate. 

Dr.  Spinks  (aearle  with  him)  now  moved  that 
probate  oe  granted  to  Capt.  Glipperton,  with  power 
to  swear  the  property  under  20001. 

Inderwick,  for  the  other  executor,  Mr.  Cart- 
wright,  op[>08ed  on  the  ground  that  he  might  be 
prejudiced  in  the  suit  if  the  motion  were  granted. 

Lord  Penzance. — The  only  question  is,  whether 
the  revenue  will  be  protected  against  loss,  for  the 
sole  object  of  sweanng  property  under  a  certain 
value  is  to  secure  the  payment  of  the  stamp  duty. 
In  this  case  the  duty  has  already  been  paid  on  the 
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larger  satn,  and  there  is,  therefore,  no  difficulty  in 
the  matter.  The  erant  may  go,  but  there  will  bo 
irords  inserted  in  the  order  to  show  that  the  court 
expresses  no  opinion  on  the  validity  or  invalidity 
of  the  order. 

Attorneys  for  Mr.  Cartwright,  Bel/rage  and 
Middleton. 

Attorney  for  Capt.  Clipperton,  Kimber. 

April  21  atid  May  9. 
Atkinson  «.  Queen's  Pboctob. 
Will — Power  of  court  to  condemn  the  Croicn  in  costs. 
The  Queen's  Proctor  unsuccesaftdly  contested    the 
validity  of  a  will,  and  the  paHies  moved  to  con- 
demn him  in  costs. 
Held,  tluU  the  court  liad  no  power  to  condemn  the 

Crown  in  costs. 
The  plaintiff,  Balph  Atkinson,  propounded,  as 
executor,  the  will  of  Mary  Henderson,  deceased, 
late  of  Redcar,  in  the  county  of  York,  a  bastard 
and  unmarried.  The  Queen's  Proctor  on  behalf  of 
the  Crown,  opposed  the  wOl,  and  pleaded  undue 
execution,  nndue  influence,  and  testamentary  in- 
capacity. Subseauently,  the  two  latter  pleas  were 
withdrawn,  and  the  solo  question  was  whether  the 
will  had  been  executed  in  conformity  with  the  pro- 
visions  of  the  Wills  Act.  On  the  trial  of  this 
iesne,  after  two  witnesses  had  been  examined,  the 
counsel  for  the  Crown  withdrew  from  the  case, 
and  the  court  pronounced  for  the  will. 

Dr.  Spinks,  Q.  C.  {Charles  with  him)  now  moved 
to  condemn  the  Queen's  Proctor  in  costs.  The 
sole  ground  for  his  intervention  was  the  statement 
of  an  attesting  witness  that  he  did  not  remember 
seeing  the  deceased  sign,  but  who  admitted  that 
his  recollection  of  the  whole  affair  was  most 
imperfect.    They  referred  to 

Dyke  v.  Barton,  10  Moo.  P.  C.  458. 
The  Attomey-Oeneral  (Sir  B.  P.  Collier),  The 
Queen's  Advocate  (SirT.  Twiss),  and  H.  Cowie  with 
Hm,  contra. — The  court  has  no  power  to  grant  such 
an  application.    They  cited 

Reg.  T.  Beadle,  29  L.  T.  Kep.  76 ; 

Tlus  Leda,  7  L.  T.  Sep.  N.  S.  864 ; 

18  A  19  Vict.  0.  90,  ss.  1,  2. 
Lord  Penzance. — I  will  take  time  to  consider 
how  far  the  court  has  power  to  condemn  the  Crown 
in  costs ;  but  I  may  say  that  it  the  Crown  occu- 
pies the  same  position  as  an  ordinary  litigant,  I 
shall  act  in  precisely  the  same  way  as  1  should  in 
ordinary  cases  and  grant  the  application.  For  if 
the  court  were  to  encourage  opposition  to  wills  on 
such  technical  ground.s  as  these,  it  is  evident  that 
the  validity  of  many  duly-executed  wills  would  be 
put  in  jeopardy. 

Cur.  adv.  vult. 
May  9. — Lord  Penzance. — In  this  case  the  court 
took  time  to  consider  whether  it  had  power  to  con- 
demn the  Crown  in  the  costs  of  a  suit  in  which  it 
had  unsuccessfully  contested  the  validity  of  a  will. 
On  the  previous  occasion  the  court  intimated  that 
if  it  did  possess  that  power  it  would  certainly  exer- 
cise it  in  favour  of  the  plaintiff.  I  have  looked 
into  the  authorities  on  the  question,  but  I  can  find 
no  trace  of  any  case,  statute,  or  principles,  from 
which  it  can  be  deduced  that  the  court  is  entitled 
to  make  an  order  for  costs  as  against  the  Crown. 
It  is  ageneral  principle,  well  known  in  Westminster 
Hall,  that  the  Crown  is  not  liable  as  regards  costs, 
and  it  is  another  general  principle  that  the  Crown 
is  not  bound  by  any  statute  unless  specially  named. 
In  the  last  thirty  years  or  more  the  Crown  has,  in 


certain  special  instances,  and  by  special  statutes, 
been  made  liable  for  costs,  but  m  no  case  has  Ais 
been  done  except  specially  and  by  statute.  In  cer- 
tain Acts  relating  to  the  revenue  general  clauses 
have  been  inserted,  enabling  a  successful  defendant 
to  recover  costs  from  the  Crown,  and  giving  the 
Crown  power  to  recover  costs,  but  there  is  no  pro- 
vision of  the  kind  in  the  statute  by  which  this 
court  was  created.  Therefore  I  do  not  think  the 
court  has  the  power  to  condemn  the  Crown  in  costs, 
and  the  application  must  be  rejected. 
Attorneys  :  Brooks  and  Co. 

TJiursday,  May  18. 
In  the  Croods  of  Honywood. 
WiU — Probate — LibeUons  passage — Practice 
Tlie  court  iviU  not '  exercise  iis  power  to  strike  otU  of 
tlie  probaie  of  a  wiU  a  libellous  passage  mercbj 
because  it  is  offensive,  and  which  is  not  calculate 
to  injure  those  against  whom  it  is  levelled. 
James  Honywood,  deceased,  died  Dec.  25,  1870, 
leaving  a  will  dated  June  12,  1868,  in  which  was 
the  following  paragraph  : — "  Lastly,  it  is  my  most 
sacred  wish  that  the  brief  in  Honywood  v.  Hony- 
wood, 1859,  shall  be  kept  in  the  family  and  handed 
down  to  all  ages  as  a  witness  of  the  terrible  iniquity 
which  has  robljed  me  of  my  birthright  and  blotted 
out  the  Essex  branch  of  the  Honywood  family  for 
ever,  and  by  which  F.  Honywood  did  most  de- 
liberately and  designedly  defraud  me  and  my  heirs 
of  their  patrimony  and  inheritance   for  ever.    I 
hereby  record  my  most  solemn  conviction  that  my 
poor  brother,  the  late  W.  Honywood,  was  perfectly 
unconscious  and  innocent  of  what  was  done,  and 
that  he  was  simply  an  instrument  in  the  hands  of 
his  wicked  and  remorseless  wife." 

Searle,  on  behalf  of  the  executors,  moved  that 
the  above  paragraph  be  omitted  from  the  probaie. 
He  cited 

Curtis  V.  Cturtis,  3  Add.  83 ; 

In  the  Goods  of  O.  WartKohy,  4  Notes  of  Cksea  4(S ; 
Xarsh  V.  Uarah,  1  S.  &  T.  5&  j  1  L.  T.  Sep.  N.  S.,  523 
Lord  Peszasce. — It  would  be  difficult  for  me  to 
say  that  the  court  has  not  the  power  of  granting 
this  application,  in  the  face  of  the  cases  cited. 
Ko  doubt  they  show  that  such  a  thing  has  been 
done,  but  it  is  a  power  which  must  be  exercised 
with  a  great  deal  of  discretion,  and  only  in  cases 
of  a  very  decided  character.  The  words  in  question 
after  all  are  but  the  strong  expression  of  a  man's 
opinion  that  he  was  right  and  his  adversary  wrong. 
He  speaks  of  himself  in  violent  language  as  having 
been  defrauded  and  so  on,  but  that  is  the  common 
language  of  men  who  have  been  defeated  in  a 
law  suit,  and  they  are  not  words,  I  think,  to  hurt 
anybody.  It  would  be  a  great  misfortune  if  this 
court  were  Ughtly  to  interfere  and  to  publish  under 
its  seal  a  document  professing  to  be  the  correct 
copy  of  a  will  of  which  in  fact  it  only  contains  a 
portion.  Under  all  the  circumstances  the  applica- 
tion must  be  refused. 

Solicitors,  SatcJieU  and  Cluipplc. 

/((ne  13  and  20. 

Lynch  v.  The  Governxent  op  Paraguay. 

WiU  of  a  foreigner — Law  of  domieil  cU  the  time 

of  death. 
In  dealing  with  the  sucession  to  deceased  foreigneri, 
the  court  is  bound  by  tlie  law  of  domieU  at  ^ 
time  of  death. 
L.,  a  domiciled  foreigner,  made  a  wiU  di^pctiMg  y 
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LVKCH  V.  ThB  GlOVEBIOtENI  ot  Pabagday. 


[Pkob, 


jH-rwmoi  property  in  Eagland.    After  M$  death 

Hit  Gorenimenl  of  hi»  country  pasted  a  decree 

ronfiteatliitj  all  hU  properly.     The  court  declined 

to  reeognise  this  decree,  and 
Hild,  that  the  Oovernmeni  had  no  locus  standi  to 

oppose  the  grant  of  probate. 
Feaxcisco  &)iajjo  Lopez,  late  President  of  Paro- 
gttaj,  died  a  domiciled  resident  in  that  coontry  on 
iinTcb  Ist  1870,  leaving  a  will,  of  which  he 
apf|xnnted  the  plaintiff,  Eliza  Alicia  Lynch  the  solo 
rxecutrix.  He  died  possessed  of  property  in  this 
ooontry.  The  defendants  were  the  provisional 
Uoremment  of  Paraguay.  They  lodg^  a  caveat, 
which  was  by  the  plaintiff,  and  the  defendants, 
being  caUed  on  to  propound  their  interest,  filed 
the  following  declaration,  in  which  will  be  found 
set  forth  at  sufficient  length  the  principal  facts  of 
the  case. 

The  declaration  stated,  first,  that  Francisco 
Solano  Lopez,  the  deceased  in  this  cause,  was  a 
mcive  of  Paraguay,  and  at  the  time  of  his  death, 
which  took  place  in  Paraguay  on  or  about  the  let 
March  1870,  was  domiciled  there ;  secondly,  that 
by  the  law  of  nations,  and  by  the  law  of  England, 
the  succession  to  the  personal  estate  and  effects 
of  the  said  deceased,  wheresoever  situate,  and 
ilto  the  right  to  administer  to  the  said  estate,  is 
to  be  governed  by  the  law  of  Paraguay ;  thirdly, 
that  by  a  decree  of  the  Government  of  Paraguay, 
<l«ed  the  -Ith  May  1870,  all  the  property  of  the 
said  deceased,  wheresoever  situate,  is  declared  to 
he  the  property  of  the  nation  of  Paraguay,  and  that 
such  decree  is  valid  and  now  binding,  and  operative 
hj  the  law  of  Paraguay  ;  fourthly,  that  by  the 
now  existing  law  of  Paraguay  no  will  or  testa- 
mentary pap>er  whatsoever  of  the  said  Fran- 
cisco Solano  Lopez  is  entitled  to  probate,  or 
has  any  validity  whatsoever  in  England  or  else- 
where; finhly,  that  by  the  now  existing  law 
o(  Paraguay,  the  said  Government  of  Farsg^y, 
or  their  officer  or  attorney,  is  entitled  to  become 
the  sole  personal  representative  in  England  of  the 
isaid  deceased,  and  to  take  the  grant  of  letters  of 
idmini8tra.tion  in  England  of  his  personal  estate 
and  effects  situate  m  England;  sixthly,  that 
Richard  Lees,  the  defendant,  is,  by  a  power  of 
attome^r,  duly  executed  by  the  President  of  the 
Repubbc  of  Foragaay,  on  behalf  of  the  said  Be- 
public,  dated  the  22nd  Dec.  1870,  duly  authorised 
to  oppose  the  grant  of  probate  of  any  testamentary 
document  of  the  said  deceased  and  the  grant  of 
any  letters  of  administration  of  the  estate  of  the 
said  deceased  to  any  other  person,  and  to  apply 
for  letters  of  administration  of  all  the  personal 
estate  and  effects  of  the  said  deceased  situate 
in  England,  and  to  be  granted  to  him  under  such 
power  of  attorney,  and  that  he  is  by  reason  of  the 
premises  entitlea  to  be  constituted  the  personal 
representative  of  the  said  deceased  in  England. 

To  this  declaration  the  plaintiff  demurred  on  the 
ground  that  "the  declaration  did  not  set  forth 
that  the  law  of  Paraguay  referred  to  therein  was 
in  force  at  the  time  of  the  death  of  Francisco 
Solano  Lopez,  the  deceased  referred  to  in  this 
cause."  Joinder  in  demurrer,  and  the  case  came 
on  for  Mgument  on  the  4th  May. 

The  Solicitor-Getwrcd  (Sir  J.  D.  Coleridge)  (with 
him  The  Queen's  Advocate  (Sir  T.  Twiss)  and  Frit- 
fAorrf)  for  the  plaintiff. — The  will  operated  at  the 
time  of  the  death,  and  the  property  was  vested  in 
thelegsteB  before  the  decree  of  confiscation,  which 
cHuiot  WoAretroRpectiTO  effect.    Penal  sentences 


of  this  kind  have  no  o|}eratiou  beyond  the  limits 
of  the  State  which  inflicts  them :  (Story's  Conflict 
of  Laws,  8.  623,  6th  edit.) 

Dr.  Spinks,  Q.C.  (Dr.  Tristram  with  him)  contra, 

referred  to  the  25th  Act  passed  by  the  Legislative 

Council  of  India  1857,  sect.  2,  also  to  the  cahes  of 

The  Secretary  of  State  in  Council  v.  Kamaehe  Boye 

Sahaba,  13  Moo.  P.  C.  Cas.  22 ; 
Lanenville  r.  Anderson  and  Ovochard,  2  S.  &  T.  24 ; 
United  States  of  America  v.  ItcRae,  L.  Bep.  3  Gh. 
App.  79. 

Cur.  adv.  vuU. 

June  20. — Lord  Penzajcce. — ^The  defendants  in 
this  case  having  entered  a  caveat,  were  called  on  to 
propound  their  interest,  and  have  done  so.  (His 
liomship  here  read  the  declaration,  and  proceeded 
to  say) — To  this  declaration  the  plaintiff  has 
demurred,  and  the  ground  of  demurrer  relied  on  is 
that  the  decree  on  which  the  defendant's  claim  is 
based  is  not  alleged  to  have  been  in  force  at  the 
date  of  the  testator's  death.  Some  other  points 
were  taken  in  argument,  raising  a  discussion  of 
considerable  interest ;  but  on  reflection  I  am  satis- 
fied that  the  date  of  the  decree  relied  upon  by  the 
defendants  is  fatal  to  their  claim  in  this  suit.  The 
general  proposition  that  the  succession  to  personal 
property  in  England  of  a  person  dying  domiciled 
abroad  is  governed  exclusively  by  the  law 
of  the  actual  domicile  of  the  deceased  was 
not  denied.  But  it  was  affirmed  by  the  plaintiff 
that  this  proposition  had  relation  only  to  the  law 
of  the  domicile  as  it  existed  at  the  time  of  the 
death  of  the  individual  in  question,  and  that  no 
changes  made  in  that  law  after  the  date  of  the 
death,  can  by  the  law  of  this  country,  be  recog- 
nised as  affecting  the  distribution  of  personal 
property  in  England.  This  contention  appears  to 
me  to  be  well  founded.  A  general  statement  of 
the  rule  of  law  on  this  head  is  to  be  found  in 
sect.  481  of  Story's  Conflict  of  Laws.  He  says : 
"  The  universal  doctrine  now  recognised  by  the 
common  law,  although  formerly  much  contested, 
is  that  the  succession   to   personal  property  is 

fovemed  exclusively  by  the  law  of  the  actual 
omicile  of  the  intestate  at  the  time  of  his  death. 
The  words  "  at  the  time  of  his  death"  are  here  care- 
fully inserted  as  part  of  the  principal  proposition. 
And  a  long  list  of  authorities  is  cited  in  support 
of  that  proposition,  in  none  of  which  is  any  passage 
to  be  found  indicating  that  these  words  are  not  a 
necessary  part  of  it.  But  it  was  ingeniously 
argpied  that  the  decree  in  question  has,  by  the  law 
of  Paraguay,  a  retrospective  operation,  and  that 
though  the  decree  was  in  &ct  made  since  the 
death,  it  has  by  the  law  of  Paraguay  become  part 
of  the  law  at  the  time  of  death.  In  illustration 
of  this  view,  it  was  suggested  that  if  the  question 
were  to  arise  in  a  court  of  Paraguay,  such  court 
would  be  bound  by  the  decree,  and  therefore  bound 
to  declare  the  provisions  of  the  decree  to  be  effec- 
tive at  and  from  the  time  of  the  death.  This  may 
be  so,  bat  the  ouestion  is  whether  the  English 
courts  are  bound  in  like  manner,  or,  more  pro- 
perly speaking,  the  question  is,  in  what  sense  aoes 
the  English  law  adopt  the  law  of  domicile  ?  Does 
it  adopt  the  law  of  the  domicile  as  it  stands  at  the 
time  of  the  death,  or  does  it  undertake  to  adopt 
and  give  effect  to  all  retrospective  changes  that 
the  LBgislative  authority  of  the  foreign  country  may 
make  in  the  law  P  No  authority  has  been  cited  for 
this  latter  proposition,  and  in  principle  it  appears 
both  inconvenient  and  nnjtist.    Inconvenient  for 
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The  MissioMART  v.  The  Viboisia. 


[AjttKiCAs  Bets. 


letters  of  administration  orprobatemight  be  granted 
in  this  country  which  this  court  mij^nt  afterwards 
be  called  upon,  in  conformity  with  the  change  of  law 
in  the  foreign  country,  to  revoke ;  unjust,  for  those 
entitled  to  the  succession  might, before  any  change, 
have  acted  directly  or  indirectly  upon  the  existing 
state  of  things,  and  find  their  interests  seriously 
compromised  by  the  altered  law.  As,  therefore,  I 
can  find  no  warrant  in  authority  or  principle  for 
a  more  extended  proposition,  I  must  hold  myself 
limited  to  the  adoption  and  application  of  this  pro- 
position, that  the  law  of  place  of  domicile  as  it 
existed  at  the  time  of  the  death  ought  to  regulate 
the  succession  to  the  deceased  in  this  case.  Under 
that  law  the  present  defendants  have  no  loctm 
utandi  to  oppose  any  will  the  testator  may  have 
made,  and  no  concern  with  his  estate.  The  de- 
murrer must  therefore  prevail.  I  will  only 
further  observe  that  if  the  decree  upon  which 
the  defendants  rely  is  one  entitled  to  be  recog- 
nised and  enforced  in  this  country  in  regard  to 
the  personal  property  of  the  deceased,  the  defen- 
dants' claim  under  it  will  be  equally  good,  whether 
there  is  a  will  or  not.  It  does  not  devolve  upon 
this  court  to  adjudicate  upon  the  property  of  the 
deceased,  but  only  to  ascertain  whether  he  has 
made  a  good  will,  and,  if  not,  to  grant  administra- 
tion of  his  effects.  The  defendants  would,  in  any 
event,  therefore,  have  to  establish  their  claim 
under  the  decree  in  the  proper  courts  of  this 
country  before  they  can  obtain  the  right  to  appro- 
priate the  property  of  which  the  deceased  died 
po-ssessed  in  Eugland.  If  it  should  be  held  that 
this  decree,  penal  in  its  character,  and  made  after 
the  death  of  the  person  to  be  affected  by  it,  is  one 
which  the  Englisn  courts  will  not  enforce  upon  his 
personal  property,  this  court  will  have  done  well  in 
not  permitting  those  who  have  no  interest  in  the 
estate  to  provoke  a  litigation  upon  the  validity  of 
auy  will  the  deceased  may  have  made.  If  a  con- 
trary conclusion  should  be  arrived  at,  and  the  per- 
sonal property  of  which  the  deceased  died  pos- 
sessed shall  be  determined  to  have  passed  to  the 
defendants  by  virtue  of  the  decree  upon  which  this 
discussion  arises,  no  will,  however  made,  can 
operate  upon  it,  and  the  proceedings  in  this  court 
(tan  neither  prevent  nor  retard  the  defendants  in 
the  acquisition  of  their  rights. 

Attorneys  for  plaintifi",  G.  8.  and  H.  Braiid(m. 

Attorneys  for  defendant,  Chappd  and  Go. 


AUEBIOAar   BXFOBTS. 

CoUated  by  F.  O.  Oauiip,  Xsq..  Bsniiter^t-Law. 

irniTED    STATES    CERCUIT    COTTRT— 
SOUTHEBN  DISTRICT  OP  ILLINOIS. 

June,  1871. 

The  MissiosAaY  v.  The  Visginia. 

Sidvage — Loss  qfscJving  vessel — Dangers  of  service 
— LiaMbity  of  vessel  savedr—Negligeeace. 

Ths  V.  havmg  gat  aground,  the  M.  came  to  her  as- 
sistance. They  were  lashed  together,  the  V.  heing 
hy  far  the  mvre  powerfid  vessel.  The  V.  got  off, 
but  the  M.  ran  upon  a  snag  and  made  a  hole  m 
her  bottom,  andtaas  lost.  The  V.  had  been  agrovmd 
more  ^an  a  day,  and  hoi  had  ample  opporhmity 
of  Jcncwing  the  loealittf : 

Held,  that  iii  having  failed  to  make  the  necessary  in- 
vestigations  a*  to  the  dangers  of  the  place,  and 


being  the  chief  and  eontroUlng  motive  power,  tlus 

V.  was  liable  for  the  services  and  loss  of  the  M. 
Opinion  by  Drnmmond,  Circuit  Judge. 

This  is  an  appeal  by  the  cUumants  of  the  steam- 
boat Virginia  from  a  decree  of  the  District  Court 
agmnst  them  for  services  and  for  the  loss  of  the 
steam  ferry-boat  Missionary.  The  libel  was  filed 
by  the  owners  of  the  latter. 

The  Virginia,  while  on  a  voyage  from  St.  Louis 
to  New  Orleans,  in  the  fall  of  1868,  ran  on  a  "log 
heap"  in  the  Mississippi  river,  a  few  miles  below 
Now  Madrid.     She  struck  with  her  bow  and  thus 
lay  fast  with  her  stem  up  stream.     After  several 
ineffectual  efibrts  to  get  off  by  Ughting,  and  by  the 
use  of  the  engines,  a  message  was  sent  to  Cairo  for 
assistance  on  the  evening  of  '24th  Oct.  and  on  the 
morning  of  the  25th  the  Missionary,  in  answer  to 
the  message,  arrived  and  rounded  to  on  the  star- 
board side  of  the  Virginia  in  a  reverse  position, — 
the  bow  of  the  Missionary  being  up  stream.    They 
were  thus  fastened  together  si(fe  by  side,  the  stem 
of  the  Missionary  and  the  bow  of  the  Virginia  being 
nearly  opposite  to  each  other.    They  were,  how- 
ever, of  very  unequal  length.    The  Virginia  was  of 
considerable  size  and  power, — 228ft.  long.  890  tons 
burthen,  and  had  on  board  at  the  time  she  struck 
450  tons  of  freight.     The  Missionary  was  138ft. 
lon^,  and  about  100    tons  burthen.      After  the  • 
arrival  of    the  Missionary,  about    sixty  tons  of 
freight — more  or  less — were   removed  from  the 
Virginia    to    the    Missionary.    It  was    then  re- 
solved   that    another  effort  should  be  made  to 
get  the   Virginia  off.     The  undisputed  facts  are, 
that  the  two  were  fastened  together  at  the  time  in 
the  manner  stated,  steam  raised  on  both  and  the 
engines  of  each  put  in  operation  at  about  the  same 
time ;    the    Virginia  was   thus  backing  and  the 
Missionary  trving  to  go  ahead.    Very  soon  both 
started,  and  tlie  result  was  that  the  Virginia  got 
off  the  "  log  heap,"  and  the  Missionary  ran  on  a 
snag,  stove  a  hole  in  her  bottom,  and  shortly  after 
sunk  and  became  a  loss,  except  as  to  some  part  of 
her  machinery.      The   libelluits  claim  that  the 
captain  of  the  Virginia  took  entire  control  of  the 
Missionary,  and  that  the  former  is  liable  for  the 
loss  as  an  act  of  negligence  as  well  as  for  the  value 
of  the  services  rendered.     On  the  other  hand  it  is 
insisted  the  Missionary  was  under  the  manage- 
ment of  her  own  officers  and  men,  and  took  the 
ordinary  risks  incident  to  a  salvage  service.  These 
facts  are  established,  in  addition  to  those  ah-eady 
mentioned ;  the  two  steamers  wa«  fastened  toge- 
ther by  the  joint  act  of  the  officers  and  men  of 
both.    (It  is  not  material  who  attached  the  lines.) 
The  co-operation  of  thoMissiona/ry  in  removing  the 
Virginia  from  the  "  log  heap"  was  with  the  con- 
sent and  acquiescence  of  the  officers  of  the  Mis- 
sionary.  Webb,  the  jiuui  captain  of  the  3fi>«roiiary, 
and  Kauffmann,  the  engineer  (who,  if  Webb  was 
not,  was  the  captain)  agreed  to  assist  by  the  action  of 
the  engines  in  getting  the  Virginia  off.     Bat  this 
•eems  to  have  been  the  extent  of  the  ud  given  by 
the  Missionary.    The  general  direction  and  con- 
trol of  the  movement  was  with  the  Virginia.    If  it 
be  conceded  the  service  of  the  Missionary  was  a 
salvage  service,  which  is  apparently  the  footing 
upon  which  the  libellants  seek  to  plaoe  it,  then 
it  involved  the  ordinary  risks  of    that  kind  of 
service,  and  no  more.    It  may  be  admitted  that  if 
a  steamer,  in  trying  to  save  a  stranded  vessel  by 
its  own  motive  power,  is  lost  or  injured  hv  the 
movement,  it  is  one  of  the  neoessitiefl  of  the 
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Kirioe,  and  is  a   risk  assumed  as  such.    It  is 
because  as  well  of  the  peril  to  the  vessel  or  pro- 
pertT  wved,  as  the  risk  to  the  salvor,  that  courts 
cf  admir^ty  allow  more  than  a  quantum  meruit 
compensation.    If  the  MUtionary  had,  in  this  case, 
bees  the  sole  motor,  a  more  rigid  measure  of 
icsponsibility  would  have  attached.    And  the  case 
gnk  turn  mainly  on  this :  Whose  peculiar  duty 
VII  it  onder  the  circumstances  to  foresee  and 
gaaid  against  the  possible  consequences  of  success 
in  die  &ort  which  was  about  to  be  made  P     The 
VirgoM  bad  employed  the  Miseionary  to  aid  in 
the  idief   without    any  special   contract   as    to 
^  tenns    on    which    it    was    to    be    effected. 
The  fonner  was  many  times   larger  and    more 
poverful  than  the  latter,  and  in  case  of  motion, 
cTCD  though  lashed  together,  would  substantially 
wsaoL  the  Missionary.    It  was  therefore  the  duty 
d  the  Virginia,  in  a  special  manner,  to  explore 
the  spot  that  might  be  passed  over  in  the  move- 
oflit  proposed  to  be  made,  and  to  see  that  there 
«M  DO  obstacle  in  the  way  which  would  be  likely 
to  cause  disaster.    The  fact  that  the  officers  of  the 
JTusioiuury  acquiesced  in  the  demand  made  for  the 
aasbtance  of  the  engines,  did  not  make  them 
responsible   farther   than   for  the    consequences 
necessarily  growing  out  of  snch  consent.    If  the 
ease  had  been  reversed,  and  the  Virginia  had  been 
kat,  it  conld  scarcely  be  maintained  in  the  absence 
o(  wilful  &nlt  on  the  part  of  the  Missionary,  that 
tie  latter  would  have  been  liable  for  the  loss,  or 
even  for  an  apportionment  of  the  loss  :  (2  Parsons 
on  Shipping,  263.)     The  Virginia  had  been   on 
the  "log  heap"  more  than  a  day,  and  had  had 
eveiy  opportunitv  of  examination;   in  fact,  had 
sounded,    in    order    to    ascertain    the    depth   of 
water.     The  Missionarij  was    employed    by  the 
Virginia    to    perform    a    special   service — to  aid 
in   moving    the    latter    from    the    "  log    heap." 
If  the   assistance    rendered    had    been    that    of 
lighting  only,   there  can  be  no  doubt  it  would 
have  been  the  du^  of  the  Virginia  to  take  reason- 
abte  care  of  the  Missionary,  and  the  Missionary  in 
cuch  case  conld  scarcely  be  held  accountable  for 
the  dangers  of  navi^tion,  and  the  fact  that  the 
officers  of  the  Missionary  merely  assented  to  the 
action  of  the  engineers,  cannot  change  the  rule. 
Webb,  on  the  Missionary,  gave  notice  to  the  cap- 
tui  (it  the  Virginia  of  the  approaching  danger. 
I:  is  asserted  the  warning  was  not  heard,  but  it  at 
least  shows  that  some  of  the  parties  foresaw  the 
peril  of  the  movement — something  which  the  Vir- 
ginia ought  also  to  have  foreseen,  and  guarded 
against.    The  evidence  shows  that  it  proper  vigi- 
Itoce  and  prudence  had  been  used  by  the  Virginia, 
the  disaster  might  have  been   prevented.      The 
open  snags  could  have  been  seen,  the  hidden  ones 
iscoTered.    The  District  Court  allowed  500  dels. 
as  the  value  of  the  services  rendered,  and  4000  dols. 
for  the  loss  or  damage.     I  shall  not  give  any  in- 
terest on  the  decree  of  the  District  Conrt,  but  will 
>&m  the  decree  as  the  decree  of  this  conrt  for  that 
amount  as  found  of  the  present  date. 


3ut»ictal  (S:ommitttt  ot  tf)e  Prtbg  Council. 

Seported  hj  Dooaua  Kurearou),  Eaq.,  BorrtetSMtt-Law. 

Nov.  14  and  15,  1870,  and  Feb.  11,  1871. 

(Present :    the  £ight  H.on.    the   Abchbisuop   op 
Canteb3ury,    the    Lord     Chancellob,     Lord 
CuEUisirottD,  and  Sir  B.  Phillimobjs.) 
NoBLB  V.  VoYSBT  (Clerk). 

Heresji — Atonement — Incarnation  —  Justification — 
Divinity  of  Christ — Revelation — Authority  of  tlie 
Bible  —  Sentence  —  Cano)is  of  construction  — 
Opinions  of  divines. 

In  proceeding  against  the  appellant,  a  clergyman  of 
the  Church  of  England, 

Held,  heresy  to  have  mainiahiei  in  a  hook 
written  and  published  by  him  :  First,  that 
Christ  did  not  make  a  reeoneUiation  for 
sin;  that  he  was  not  made  a  saerifi^x  to  re- 
concile Ood  to  men;  and  that  there  «km  no 
need  for  any  such  sacrifice,  nor  any  place  for  tuck 
in  the  purpose  of  Ood ;  secondly,  that  Clarist  did 
not  bear  the  punishment  duo  to  men's  sins,  nor 
suffer  in  their  stead;  thirdly,  that  7n«n  are  not 
by  nature  children  of  Ood' s  wrath;  that  men  are 
not  under  a  curse ;  thai  there  is  no  curse  to  beremoved 
by  the  slieddlng  of  t)ie  innocent  blood  of  Christ ; 
that  the  doctrine  of  the  fall  of  man  is  contrary  to 
the  teaching  of  Christ;  fourthly,  that  mankind 
needs  no  justification,  or  that  salvation  is  not 
through  justification ;  and  tliat  justification  by 
faith  is  contrary  to  the  teaching  of  Christ; 
fifthly,  that  Christ  is  no  more  Very  God  of  Very 
Ood,  begotten  not  made,  than  men  are ;  that  the 
worship  of  Christ  is  idolatry ;  that  the  idea  of  the 
incarnation  of  Christ  takes  its  rise  in  unbelief; 
that  the  expected  return  of  Christ  to  judge 
tlis  toorld  is  an  ti/nreasonahle  belief;  that  the 
worship  of  the  Father,  Son,  and  Holy  Ohost  is  tJte 
worship  of  three  Gods ;  and  that  tlie  belief  in  the 
Godhead  of  the  Son  and  the  Holy  Ghost  as 
expressed  in  the  Nicene  Creed  weakens  and  dis- 
guises  tlie  belief  in  one  Ood,  the  Father ;  sixthly, 
that  reveUUion  of  a  knowledge  of  God  by  means  of 
any  book  is  impossible,  and  that  the  only  true  revela- 
tion is  through  the  heart  of  man;  that  in  tlie 
Holy  Scriptures  there  are  many  irreconeileahle 
contradictions ;  thai  the  authority  of  the  Gospel 
according  to  St.  John  is  doubtful,  and  ought  not 
to  be  applied  to  establish  any  doctrine ;  and  that 
the  said  Gomel  represents  Chrwt  as  speaking 
words  which  he  never  spoke,  aiid  which,  if  spoken, 
could  not  have  been  believed. 

These  charges  having  been  proved,  the  Jtidlcial  Com- 
mittee pronounced  sentence  of  deprivation,  with 
an  opportunity  to  the  defendant  to  retract  his 
errors  within  a  week. 

The  canons  of  construction,  applicable  in  charges  of 
heresy,  as  laid  dmcn  in  decided  cases,  while  they 
allow  to  the  party  accused  a  fair  and  reasonabte 
latitude  of  opinion  with  reference  to  conformiiij  of 
the  defendant's  language  with  the  Articles  and 
Formularies  of  the  Church,  afford  no  sanction  to 
the  suggestion  thai  unless  the  defendant  use 
language  in  contradiction  totidem  verbis  of  the 
Articles,  he  may  express  opinions  repugnant  to  or 
inconsistent  with  the  clear  construction  of  the 
Articles. 

Quotations  from  divines  may  be  used  for  the  purpose 
of  showing  that  the  doetnne  in  question  hias  been 
lield  urithout  offmee,  but  not  for  the  purpose  of 


Digitized  by 


Google 


l(>8-Vol.  XXV,  \.  s.] 
Puiv.  Co.] 


THE  LAW  TIMES   REPORTS. 

XOBLE  V.    VOYSKY    (Clci'k). 


[Sept.  30, 1871. 


[Peiv.  Co. 


slicnvitig   that   other  heretical   iloftriiien,   ni>f   the, 

subject  of  eltarge,  lun-e  been  ni<i!iitii.hied  hi/  diehies, 

against  whom  no in-ocecdlmjs  for  heresij  have  b<;c>i 

taken. 

Tuis  was    an  appeal   from    a   judgment    of  the 

Chancery  Court  of  York  (reported  in  23  L.  T.  Rep. 

N.  S.  169)  in  a  cause  of  heresy  promoted  by  the 

respondent  asainst  the  appellant. 

The  Judicial  Committee  havtn<;  admitted  the 
articles  to  proof,  retained  the  cause  at  the  request 
of  both  parties  (23  L.  T.  Rep.  N.  S.  822),  and 
proceeded  to  hear  the  ca.xe  on  the  merits. 

Sir  /.  D.  Coleridge,  Q.C.  (Solicitor-General),  Sir 
R.  Palmer,  Q.C,  Archibald  and  Cowie,  for  the 
promoter,  cited : 

The  Oorham  Case,  Brod.  A  F.  96 ; 
Bishop   of  Salubiiry  t.   WilUanu,  and  Fendal  v. 
Wilson,  2  Moo.  P.  C,  N.  S.  375 ;  6  L.  T.  Eep.  N.  S. 
727  !  9  Id.  787  ; 
Heath  v.  Burder,  15  Moo.  P.  C.  1 ;  6  L.  T.  Eep.  N.  S. 

562 ' 
R.  T.  barliU,  3  B.  A  Aid.  161 ; 
R.  T.  Williams,  26  St.  Tr.  654 ; 
Oodolphin'g  Ecclesiastical  Law,  562. 

The  defendant  (the  Rev.  Charles  Voysey),  in 
person,  contended  that  he  had  not  exceeded  the 
limits  of  that  liberty  of  belief  which  previo  -a  de- 
cisions bad  established.  Further,  on  all  the 
doctrines  alleged  to  have  been  impugned  by 
himself,  eminent  divines  of  unimpeached  orthodoxy 
had  departed  from  the  sense  and  spirit,  and  in 
some  instances  contradicted  the  words,  of  the 
Articles  and  Creeds.  The  fact  that  these  divines 
had  not  been  prosecuted  for  heresy  was  at  least 
evidence  of  the  practice  of  the  Church  in  favour  of 
freedom  of  opinion.  The  appellant  proceeded  to 
cite  various  passages  from  the  works  of  the  Arch- 
bishop of  York,  Dean  Stanley,  Rev.  P.  D.  Maurice, 
Archbishop  Whately,  Canon  Liddon,  Canon 
Kingsley,  Dr.  Puscy,  Rev.  J.  LI.  Davies  and  other 
modem  divines.    In  the  course  of  these  citations. 

Lord  CoBLUSFORD  observed  that  he  understood 
these  opinions  to  be  quoted  merely  to  show  the 
freedom  with  which  other  clergymen  had  dealt 
with  the  Articles  and  Formularies,  and  that  the 
defendant  therefore  claimed  for  himself  a  like 
latitude. 

The  Defendant :  That  is  precisely  my  object. 

Sir  B.  PuiLLiMoai! :  The  course  we  usually 
allow  is  that  opinions  similar  to  those  of  the  de- 
fendant are  quoted.  But  it  would  be  unfair  to 
accept  the  citation  of  opinions  of  divines  on  other 
points  than  those  the  subject  of  the  charge. 

The  Lord  Chancellos  :  In  Burder  v.  Heath  {ubi 
tvp.)  quotations  were  allowed  with  the  view  of 
showing  that  "  the  doctrine  in  question  had  been 
held  without  offence  by  other  divines  of  the 
Church."  But  when  the  issue  to  be  tried  is  the 
alleged  violation  of  certain  8{>ecified  Articles  of 
Religion,  the  quotation  of  passages  to  show  that 
other  persons  had  advanced  views  inconsistent 
with  other  and  distinct  Articles  of  Religion  serves 
no  useful  purpose,  and  could  only  launch  the  court 
on  a  wide  inquiry,  leading  to  no  result.  It  would 
be  impossible  to  try  the  case  of  all  these  persons 
behind  their  backs. 

The  Soliciior-OeneraZ  replied,  after  an  intimation 
from  the  Lord  Chancellor  that  the  opinions  cited 
were  beside  the  issue,  and  that  he  might  confine 
his  reply  to  the  question  whether  the  defendant 
had  contravened  the  Articles  of  Religion  in  the 
passages  set  out  in  the  articles  of  charge. 

Feb.  11. — Judgment  was  delivered  by  the  Lobd 


Chascelloe  (who,  after  stating  the  previous  pro- 
ceedings, and  the  substance  of  the  articles  of 
charge,  proceeded)  :  —  The  charges,  therefore, 
against  the  appellant  are  thirteen  in  number, 
which  may  be  arranged  under  the  following 
classes :  1.  Alleged  errors  concerning  the  re- 
conciliation of  (jrod  to  man  by  the  sacrifice  or 
propitiation  of  Our  Lord  Jesus  Christ,  and  as  to 
the  necessity  of  such  reconciliation.  2.  All^l 
errors  as  to  the  Incarnate  Godhead  of  Our 
Lord,  and  the  doctrine  of  the  Holy  Trinity.  :!. 
Alleged  errors  as  to  the  authority  of  the  Scrip- 
tures  or  Holy  Writ.  Before  examinmg  the  charges 
and  comparing  the  proofs  adduced  from  the  appel- 
lant's publications  with  the  charges  founded 
thereon,  and  with  the  Articles  and  Formularies 
of  the  Church  alleged  to  have  been  contravened, 
it  will  be  well  to  enunciate  briefly  the  rules  of 
judicial  exposition  with  reference  to  the  Articles 
and  Formularies  of  the  Church.  In  this  respect 
we  have  the  guidance  of  previous  and  recent  deci- 
sions of  this  tribunal  expressed  in  clear  and 
definite  language.  In  the  cases  arising  on  the 
work  called  Essays  and  Reviews  {WiUiaian  v. 
Bishop  of  Salisbury,  and  Wilson  v.  FendaV,  2  Moo. 
P.  C,  N.  S.,425;  6  L.  T.  Rep.  N.  S.  727;  9  Id. 
787),  Lord  Westbury,  in  delivering  the  opinion  of 
the  committee  said,  "  Our  province  is,  on  the  one 
hand,  to  ascertain  the  true  construction  of  tho.-:e 
Articles  of  Religion  and  Formularies  referred  to 
in  each  charge  according  to  the  legal  rules  for  the 
interpretation  of  statutes  and  written  instruments; 
and,  on  the  other  hand,  to  ascertain  the  plain 
grammatical  meaning  of  the  passages  which  are 
charged  as  being  contrary  to  or  inconsistent  with 
the  doctrine  of  the  Church  ascprtained  in  the 
manner  we  have  described."  But  it  is  to  be 
observed,  that  in  inquiries  of  the  nature  now  be- 
fore us,  the  committee  is  not  compelled,  as  iu 
cases  afiecting  the  right  to  property,  to  affix  a 
definite  meaning  to  an^  given  Article  of  Religion 
the  construction  of  which  is  fairly  open  to  doubt, 
even  should  the  committee  itself  be  of  opinion  (on 
argument)  that  a  particular  construction  was  sup- 
ported by  the  greater  weight  of  reasoning.  Thus, 
Lord  Stowell,  in  the  case  of  Her  Majesty  s  Procu- 
rator V.  Stone  (1  Consist.  428),  thus  expresses  him- 
self: "  I  think  myself  bound,  at  the  same  time,  to 
declare  that  it  is  not  the  duty  or  inclination  of 
this  court  to  be  minute  and  rigid  in  applying  pro- 
ceedings of  this  nature,  and  that  if  any  Article  is 
really  a  subject  of  dubious  interpretation  it  would 
be  highly  improper  that  this  court  should  fix  on 
one  meaning,  and  prosecute  all  those  who  hold  a 
contrary  opinion  regarding  its  interpretation.  It 
is  a  very  different  thing  where  the  authority  of  the 
Articles  is  totally  eluded,  and  the  party  d^be- 
rately  declares  the  intention  of  teachmg  doctrines 
contrary  to  them."  We  have  thought  it  right  to 
refer  to  the  canons  of  construction  thus  judicially 
expressed,  because  on  the  one  hand  they  allow  to 
the  party  accused  a  fair  and  reasonable  latitude  of 
opinion  with  reference  to  his  conformity  to  the 
Articles  and  Formularies  of  the  Church,  and  on 
the  other  they  afford  no  sanction  whatever  to  the 
contention  of  Mr.  Voysey,  that  unless  there  be 
found  in  the  publication  complained  of  a  contra- 
diction totidem  verbis,  of  some  passage  in  the 
Articles,  he  is  at  liberty  to  hold,  or  rather  to  pub- 
lish, opinions  repngnant  to  or  inconsistent  wiUi 
their  clear  constniction.  As  regards  those  Articles 
of  Religion  as  to  the  oonstro^on  of  which  •  rea- 
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Bonable  doubt  exists,  the  question  may  arise  how 
far  opinions  of  a  similar  character  to  those  charged 
to  be  heretical  have  been  held  by  eminent  divines 
witbout  challenge    or    molestation,   because    the 
proof  of  their  having  been  so  held  may  tend  to 
siow  the  bona  fides  of  the  doubt.     In  this  respect 
tiso  we  have  ample  guidance  from  authority :  and 
it  rill  be  found  that  Tvhere  the  Article  in  question 
is  subject  to  reasonable  doubt,  and  eminent  divines 
hare  held  opinions  similar  to  those  impugned  in 
the  case  before  the  court,  that  circumstance  alone 
btfi  been  held  to  be  of  great  weight  in  inducing 
the  court  to  allow  a  similar  latitude  of  construc- 
tion  to  the  party  accused,  witbout  itself  deciding 
apoa  the  construction  of  the  Articles.    Thus,  in  the 
aee  of  WiUinnie  v.  Tlie  Bkhop  of  SdlUbiinj  {ubi 
rap.),  the  jnd^ent  of  the  committee  contains  this 
pasaige :  "  It  is  obvious  that  there  may  be  matters  of 
dixbnne  on  which  the  Church  has  not  given  any 
definite  rule  or  standard  of  faith  or  opinion ;  there 
ma/ be  matters  of  religions  belief  on  which  the 
wjoisition  of  the  Church  may  be  leas  than  Scrip- 
tnre  may  seem   to  warrant ;    there  may  be  very 
ir»ny  matters  of  religious  speculation  and  inquiry 
on  which  the  Church  may  have  refrained  from  pro- 
noancing  any  opinion  at  all.     On  matters  on  which 
the  Church  has  prescribed  no  rule  there  is  so  far 
freedom  of  opinion  that  they  may  be  discussed 
vithoat  penal  consequences.    Nor  in  a  proceeding 
hke  the  present  are  we  at  liberty  to  ascribe  to  the 
Church  any  rule  or  teaching  which  we  do  not  find 
eipressly  and  distinctly  stated,  or  which  is  not 
plualf  involved  in  or  to  be  collected  from  that 
which  is  written."    To  proceed,  then,  to  the  par- 
timkr  offences  charged  to  have  been  committed 
bj  Mr.  Voysey.     In  the  passages  cited  from  his 
pnblication   called   The  Sling  and  the  Stone,  in 
the  7th,  8th,  and  9th  articles  of  charge,  he  is 
aOeged  to  have  maintained  the  following  positions : 
—1.  lliat  Christ  has  not  made  an  atonement  or 
ncoDciliation  for  sin,  and  has  not  been  made  a 
sacrifice  to  reconcile  the  Father  to  us :  (10th  art. 
of  charge.)       2.  That  there  is  no  need  of  any 
atonement  or  sacrifice,  nor  anv  place  for  such  in 
the  purpose  of  Grod :  (11th  art.  of  charge.)     3.  That 
Christ  did  not  bear  the  punishment  due  to  our 
<ins,  nor  snfiTer  in  our  stead,  and  that  to  think 
that  he  did,  or  that  it  was  necessary  that  he  should 
safer,  b  the  most  revolting  of  all  the  popular 
bebefe :  (12th  art.  of  charge).    The  13th  article  of 
charge  we  have  rejected.    Now,  the  2nd  Article  of 
Beligion    erpressly  asserts    that    Christ    "truly 
nffered,  was  crucified,  dead,  and  buried  to  recon- 
cile His  Father  to  us,  and  to  be  a  sacrifice,  not 
only  for  original  guilt,  but  also  for  all  actual  sins 
of  men."    The  loth  Article  of  Religion  declares 
that  Christ  "  came  to  be  the  Lamb  without  spot, 
■ho,  by  sacrifioe  of  Himself  once  made,  should 
take  away  the  sins  of  the  world."    And  the  31st 
Article  of  Beligion  declares  that  "  The  offering  of 
Christ  once  made  is  that  perfect  redemption,  pro- 
pitiation, and  satisfaction  for  all  the  sins  of  the 
■hole  world,  both  original  and  actual,  and  that 
there  is  none  other  satisfaction  for  sin  but  that 
•lone."    We  cannot  doubt  that  these  lastly-men- 
tioned Articles  of  Religion  assert  in  plain  language 
that  Christ  was  crucified  to  reconcile  His  Father 
to  01  (Umt  is,  to  mankind),  and  was  a  sacrifice, 
and  tint  £Ea  came  by  the  sacrifice  of  Himself  to 
takeaw^Uie  sins  of  the  world— that  the  offering 
of  WauaS'otMBe  made,  is  a  perfect  "  propitiation 
*nd  HlUMlian  for  the  sins  of  the  whole  world  " — 


and  that  there  is  none  other  satisfaction  for  sin 
but  that  alone.  Neither  can  we  doubt  that  it  is 
plainly  inconsistent  with  such  statements  to  say 
that  Christ  has  not  made  a  reconciliation  for  sin, 
or  has  not  been  made  a  sacrifice  to  reeoiicilo  His 
Father  to  us;  or  that  there  is  no  need  for  any 
sacrifice,  nor  any  place  for  such  in  the  purpose  of 
God.  It  will  only  remain,  then,  to  inquire  as  to 
the  first  two  charges  against  Mr.  Voysey,  whether 
he  has  in  the  passages  of  his  work  cited  in  that 
behalf,  asserted  the  propositions  therein  charged. 
Before  doing  so  it  may  bo  well,  however,  to  observe 
that  when  the  Articles  of  Religion  speak  of  sacri- 
fice and  of  oblation,  and  speak  also  of  Christ  being 
the  Lamb  without  spot,  and  of  His  offering  of 
Himself  being  a  perfect  satisfaction,  and  further 
allege  that  there  is  none  other  satisfaction  for  sin 
but  that  alone, — it  is  impossible  to  construe  the 
word  "  sacrifice  "  in  any  other  sense  than  that  in 
which  it  is  ordinarily  used,  viz.,  as  an  offering  to 
God — and  that  as  such  offering  Christ's  s!u;rifice  is 
alleged  to  be  a  satisfaction,  and  the  only  satisfac- 
tion, for  the  sins  of  the  world.  Let  us  consider, 
then,  the  following  passages  in  the  appellant's 
publication,  as  cited  in  the  articles  of  charge : — 
"  He  "  (meaning  the  Saviour)  "  never  hinted  at 
such  a  doctrine  as  that  of  the  Fall  of  Man,  or  the 
Atonement  by  sacrifi'^,  or  Justification  by  Faith. 
He  never  taught  that  men  needed  to  be  accounted 
righteous  before  God,  or  needed  any  mediator  to 
propitiate  his  wrath,  or  to  draw  them  to  Himself- 
All  these  notions  were  Jewish,  and  Christ  never 

rkve  any  sanction  or  encouragomeut  to  them  that 
have  been  able  to  discover."  And,  again  "  Sin- 
cere sorrow  for  sin  is,  or  ought  to  be,  enough  to 
make  a  man  quite  reconciled  and  at  peace  with 
God;  at  least  so  our  Lord  teaches.  We  do  not. 
therefore,  need  any  atonement  or  justification 
We  need  no  atonement,  for  God  requires  none. 
We  do  not  want  to  be  justified,  we  do  not  want  to 
be  accounted  righteous  at  all  when  wo  are  not 
righteous ;  we  omydesire  to  be  made  righteous  in 
God's  good  time.  We  seek  reconciliation  with  Grod 
as  a  sorrowful  and  guilty  son  seeks  reconciliation 
with  a  father :  '  I  will  arise  and  go  to  my  Father,' 
&c.  The  Father  in  heaven  receives  and  embraces 
us,  only  with  a  compassion  more  tender,  and  a  love 
more  divine  and  inexhaustible.  So  we  leave  these 
Pauline  doctrines  for  those  who  need  them,  thank- 
ing our  heavenly  Father  that  through  His  Son 
Jesus  Christ  we  nave  learnt  a  better  and  surer  way 
to  that  peace  of  God  which  passoth  all  understand- 
ing  The  majority  of  Christians,  though 

fast  tending  to  a  change  in  their  views,  still  mam- 
tain,  like  the  Christianised  Jews  of  the  first  cen- 
tury, a  belief  in  a  God  who  requires  sacrifice — 
actual  bloodshedding — mediation  instead  of  per- 
sonal communion  with  the  sinner,  and  is  the  God 
only  of  a  chosen  people ;  who  loves  the  few  that 
shall  be  saved,  and  leaves  the  rest  to  be  damned, 
and  who  only  loves  and  saves  the  few  because 

Christ  had  died  for  them  as  their  sacrifice 

To  us  God  is  a  Father,  and  we  ai-e  His  children  ; 
and  if  this  be  true  it  sweeps  away  the  dusty  cob- 
webs of  mediation,  intercession,  sacramental  sacri- 
fice, and  all  the  sacred  and  consecrated  follies 
which  grow  out  of  it.  We  want  neither  altar  nor 
sacrifice,  neither  victim  nor  priest,  no  sprinkling  of 
blood,  no  fumes  of  burning  incense  to  render  our 
approach  to  the  mercy-seat  of  God  more  reverent 

or  more  successful I  must  own,  however, 

that  while  I  thoroughly  and  heartily  embrace  tin: 
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truth  that  Christ  is  our  esample,  I  cannot  so 
readily  embrace  -what  is  often  understood  by  the 
statement  that  he  is  a  sacrifice  for  sin.  In  one 
sense,  Christ  was  indeed  a  sacrifico.  His  life  was 
sacrificed  to  the  bigotry  and  blind  malice  of  chief 
priests  in  Jndea.  He  was  a  sacrifice,  too,  in  the 
sense  of  laying  Himself  open  to  persecution  by  an 
honest  discharge  of  his  duty,  and  in  not  trying  to 
escape  trouble  by.  a  violation  of  principle.  Sin, 
too,  caused  His  death,  as  it  was  sinful  to  bear 
malice  towards  one  so  innocent  and  good,  and  still 
more  sinful  to  put  Him  to  death  for  the  claim 
which  He  made  for  Himself  and  for  us  all — that 
God  was  His  Father  and  our  Father,  and  we  are 
His  sons.  But  in  what  sense  the  death  of  Jesus 
Christ  was  a  substitute  for  the  punishment  of  your 
sins  or  mine  I  cannot  discover.  Theologians  may 
be  right,  but  until  I  can  see  reasonable  ground  for 
their  opinion,  I  must  keep  my  own.  I  can  surely 
see  and  thankfully  confess  that  His  death  has  done 
me  good,  that  his  sacrifice  has  been  most  beneficial 
to  the  world  in  teaching  and  encouraging  true 
heroism,  true  manliness,  and  true  obedience  to 
God's  will.  T3ad  He  not  been  martyred  for  the 
truths  which  He  taught,  those  truths  would  pro- 
bably have  been  far  longer  in  making  their  way 
among  men;  and  England,  at  this  hour,  might 
still  have  been  in  Pagan  darknes.  But  then  I 
know  that  this  is  not  the  common  meaning  of  the 
words  '  Christ  suffered  for  us,'  and  I  do  not  wish 
to  pretend  to  put  that  meaning  on  them  while  I 
am  using  them  in  a  totally  different  sense."  We 
think  that  the  expressions  contained  in  these 
passages,  and  particularly  in  the  last  extract,  cannot 
be  reconciled  with  the  teaching  of  the  2nd,  15th, 
and  Slst  Articles  of  Religion  as  regards  Christ 
being  crucified  to  reconcile  the  Father  to  us — and 
the  necessity  of  a  sacrifice  for  sin — and  we  hold, 
therefore,  tHat  the  10th  and  11th  articles  of  charge 
ore  proved  against  the  appellant.  As  regards  the 
third  charge  against  the  appellant,  contained  in  the 
12th  article  of  charge,  namely,  that  he  has  asserted 
"  that  Christ  did  not  bear  the  punishment  due  to 
our  sins,  nor  sufier  in  our  stead  and  for  us,  and 
that  to  think  that  He  did,  or  that  it  was  necessary 
he  should  so  suffer,  is  infinitely  erroneous  and  dis- 
honouring to  God,  and  is  the  most  revolting  of  all 
the  popular  beliefs," — we  may  remark  that  the 
somewhat  uncharitable  denunciation  by  the  ap- 
pellant of  all  who  may  happen  to  differ  from  him 
m  holding  this  popular  belief,  is  not  the  substance 
of  the  charge.  The  question  is,  whether  it  be  or  not, 
consistent  with  the  Articles  of  Religion  to  deny 
that  Christ  bore  the  punishment  due  to  our  sins,  or 
suffered  in  our  stead.  We  think  that  to  deny 
this  statement  without  any  qualification  is  incon- 
sistent with  the  plain  meaning  of  the  2nd  and 
the  l.'ith  Articles  of  Religion  already  cited;  the 
latter  of  which  Articles  is  headed,  "  Of  the  one 
Oblation  of  Christ  finished  on  the  Cross,"  and  pro- 
ceeds to  describe  that  offering  to  be  the  perfect 
redemption,  propitiation,  and  satisfaction  for  the 
sins  of  the  whole  world.  In  these  Articles  also 
our  Lord  is  described  as  without  spot,  i.  e.,  sinless, 
and  as  suffering  the  painful  death  of  the  cross, 
which  is  styled  His  offering  of  Himself,  and  the 
result  of  his  suffering  so  offered  is  said  to  be  the 
redemption,  propitiation,  and  satisfaction  for  all 
the  sins  of  the  whole  world,  both  original  and 
actual.  It  is  not  consistent  with  such  statements 
to  aver  without  any  qualification  that  He  did  not 
bear  the  punishment  due  to  our  sins,  nor  suffer 


in  our  stead.  The  passage  we  have  lastly  cited  is 
one  in  which  the  appellant  might  seem  to  as  to 
admit  that  he  contravenes  the  Articles  of  Religion, 
for  he  fairly  says  that  the  common  meaning  of  the 
woixis  "  Christ  suffered  for  us  "  is  totally  different 
from  the  sense  in  which  he  uses  those  words. 
Had  the  appellant  spoken  less  explicitly,  we  should 
have  been  disposed  to  regard  his  denial  of  the  doe- 
trine  in  question  as  having  reference  to  some  ex- 
aggerated statement  respecting  Christ  having 
borne  in  hell  the  punishment  due  to  man's  sin; 
and  even  as  it  is,  we  are  not  unwilling  to  give  the 
appellant  the  benefit  of  this  doubt.  In  consider- 
ing these  first  three  charges,  as  in  the  considera- 
tion of  those  that  follow,  we  have  been  most 
anxious  to  arrive  at  a  fair  construction  of  Mr. 
Voysey's  writings,  not  only  by  examining  the  con- 
text which  he  has  referred  to  as  bearing  on  the 
passages  cited,  but  also  by  attentively  considering 
whether  anv  previous  writer,  himself  in  Holy 
Orders,  has  been  allowed,  with  impunity,  to  assert 
opinions  similar  to  those  of  the  appellant,  so  as  to 
afford  reasonable  ground  for  holdmg  that  the  ap- 
pellant has  merely  availed  himself  of  the  privilege 
of  adopting  a  possible  interpretation  of  the  lan- 
guage of  the  Articles,  although  it  may  appear  to 
us  that  such  interpretation  is  not  sound  or  correct. 
But  we  can  find  nothing  of  the  kind.  The  appel- 
lent,  indeed,  constantly  refers  to  his  views  as  being 
different  from  generally  received  doctrine,  and  be 
does  not  in  his  book,  nor  has  he  in  his  argument, 
cited  any  authority  of  divines  holding  views  corre- 
sponding with  his  own.  He  founds,  indeed,  his 
argument  mainly  on  the  denial  of  original  sin,  or 
any  original  curse  occasioned  thereby,  which  asse^ 
tions  form  the  subject  of  other  articles  of  charge; 
and  if  such  be  not  a  correct  view  of  the  meaning 
of  the  Articles  of  ReUgion,  it  is  not  surprising 
that  the  consequences  he  has  derived  from  this 
doctrine  should  be  equally  inconsistent  with  them. 
We  have  not,  however,  forgotten  to  observe,  that 
a  considemblc  portion  of  the  appellant's  arguments 
in  his  writings  is  directed  against  special  views  of 
vicarious  punishment  and  imputed  righteousness 
which  many  divines  have  held,  and  which  many 
other  divines  have  considered  exaggerated  and  un- 
reasonable. If  he  had  confined  himself  to  such 
arguments  as  he  might  think  fairly  adducible  in 
explanation  of  the  doctrine  enunciated  in  the 
Articles  of  Religion  as  to  Christ  suffering  for  fin. 
and  offering  Himself  as  a  lamb  without  spot  for  all 
sins  original  and  actual  of  the  whole  world,  and 
being  crucified  in  order  to  reconcile  us  to  His 
Father,  then  he  would  be  entitled  to  claim  a  lati- 
tude of  interpretation  which  has  been  allowed  to 
others ;  but  he  does  not  profess  to  interpret,  he 
simply  denies  the  position  asserted  in  the  Articles, 
and  asserts  other  doctrines  inconsistent  with  and 
repugnant  to  them.  We  now  proceed  to  consider 
the  fourth  and  fifth  charges  made  against  the  ap- 
pellant, viz.,  his  alleged  assertion  "  that  mankind 
are  not  by  nature  bom  in  sin  and  the  children  of 
God's  wrath,  and  are  not  separated  from  God  by 
sin,  and  under  His  wrath,  or  under  a  curse,  Mid 
that  they  are  not  in  danger  of  endless  suSerin^i 
nor  is  there  any  curse  to  remove  by  the  ahed^i^ 
of  the  innocent  blood  of  Christ,  and  that  the  doc- 
trine of  the  fall  of  man  is  contrary  to  the  teaolnng 
of  Jesus  Christ,"  contrary,  it  is  contended,  to  the 
2nd  and  9th  Articles  of  Religion  (see  7th  ai^d*  ol 
charge);  and  again,  "That  maakind  saed  no 
atonement  or  justification,  that  scJvation  is  not 
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throagii  ja6tificatioii,aaid  that  the  doctrine  of  justi- 
fication by  faith  is  contrary  to  the  teaching  of  Jesus 
Christ,"  which  is  alleged  to  contravene  the  2nd  and 
lltb  Articles  of  Religion :  (see  18th  art.  of  charge). 
Kow,  (he  2nd  Article  of  Beligion  asserts  that  the 
"  Son  suffered  to  reconcile  the  Father  to  ua  and  to 
be  a  sacrifice  not  only  for  original  guilt,  but  also 
for  all  actual  sins  of  men;"  and  the  9th  Article  of 
Religion  in  treating  of  "  original  or  birth  sin"  says 
that  "  it  Btandeth  not  in  the  following  of  Adam 
. .  .  bnt  that  it  is  the  fault  and  corruption  of 
every  man  that  naturally  is  engendered  of  the 
offspring  of  Adam,  whereby  man  is  very  far  gone 
from  original  righteousness,    and   therefore,    in 
ererv  person  born  into  the  world  it  deserveth  God's 
wTstli  and  damnation."    We  think  that  the  plain 
□eaniog  of  the  £*th  Article  is  to  assert  the  exist- 
ence vt  original  or  birth  sin,  and  to  state  that 
sich  ein  exists  in  ever^  one  descended  from  Adam ; 
that  by  it  every  man  is  very  far  gone  from  original 
righteoosness ;  and  that  this  sin  "  deserves  God's 
nath  and  daznnation."    To  assert,  therefore,  that 
children   are    not   by  nature  children  of    Cod's 
wrath— that  they  are  not  separated  from  Him  by 
sia,  Dor  under  Uis  wrath,  appears  to  us  plainly 
inconsistent  with   the  express   language   of    the 
Articles  of  Beligion.     It  being  also  expressly  laid 
down  that  Christ  suffered  to  reconcile  the  Father 
to  ns,  and  to  be  a  sacrifice  for  original  sin,  it 
appears  to   us   to  be  in    contradiction    to    such 
ttatements  to  say  that  we  are  not  under  a  curse,  and 
that  ^re  is  no  curse  to  remove  by  the  shedding 
of  &e  innocent  blood  of  Christ.    To  assert  also 
that  the  doctrine  of  the  fall  of  man  is  contrary  to 
tlK  teaching  of  Jesus  Christ,  whereas  the  9th 
Article  plainly  asserts  the  doctrine,  appears  to  us 
to  contradict  the  Ajtiole.    The  question  how  far 
a  denial  of  the  doctrine,  that  man  being  born  in 
on  is  therefore  an  inheritor  of  endless  suffering, 
plainly  contradicts  the  Articles,  may  be  open  to 
mnch  more  doubt,  regard  being  had  to  the  decision 
ia  WSton  v.  Fendall  on  the  subject  of  assertions 
irf  a  similar  character  with  regard  to  the  duration 
of  the  punishment  of  the  wicked ;  but  with  this 
iiception  it  appears  to  us  to  be  clear,  that  if  the 
tuatth  charge  be,  in  fact,  established  by  the  appel- 
faot's  writings,  the  offences  therein  alleged  would 
he  offences  against  the   law   ecclesiastical.     Do, 
then,  the  extracts  set  out  in  the  15th  and  16th 
aitidee  of  the  chaise  bear  out  the  charge  ?    The 
appelant  in  the  first  of  these  extracts  says,  by 
way  of  censure  of  the  opinion,  "  St.  Paul  said 
plainly  thai,  the  whole  human  race  should  be  set 
tree  from  the  carse  in  consequence  of  what  Christ 
snffoed — '  Aa  in  Adam  all  die,  so  in  Christ  shall 
aQ  be  made  alive;"*  and  in  the  following  extract 
be  says,  after  citing  the  opinions  of  Augustine  and 
of  Kilton,  "  And  though  St.  Paul's  doctrine  is  the 
most  mercifnl,  yet  it  leaves  the  mind  aghast  at 
<iie  picture  of  Grod's  cursing  the  whole  race  of 
ntuind,    and    only  removing  that    curse  after 
heaigMpeased  by  the  shedding  of  innocent  blood. 
Am,  at  coarse,  was  simple  Judaism,  with  a  little 
<i  die  genuine  Gospel  mixed  up  with  it — an  im- 
taenn  adTance  on  the  pre-existing  views,  bnt  still 
br,  fary  fikr,  from  the  sublime  teaching  of  our 
UcdkimaeU."    The  following  extract  should  also 
be  DonidarQd :    "  He   tberSore    (meaning   the 
Aporile  St.  Fanl)  succeeded  in  teaching  many, 
fam  Jtmm  and  Gentiles,  who  had  superstitions 
nbwit  —  lifiiiii  ia  common,  to  believe  that  the 
^hbHi  (iTrdiiiii  wim  a  sufficient  atonement  for  the 


sins  of  the  whole  world ;  and  that  it  appeased  the 
wrath  of  God  entirely,  and  cancelled  the  curse 
against  mankind.  The  arguments  used  by  the 
Apostle  might  satisfy  the  Jews,  but  could  scarcely 
satisfy  us ;  aa,  for  instance,  when  he  says, '  Christ 
hath  redeemed  us  firom  the  curse  of  the  law,  being 
made  a  curso  for  us,'  and  because  He  was  crucified, 
he  quotes  from  some  Jewish  record  that '  cursed  is 
every  one  that  hangeth  on  a  tree,'  as  if  the  mere 
outward  manner  of  Christ's  death  could  of  itself 
furnish  any  satisfaction  to  the  human  mind  that 
that  death  removed  a  curse  from  the  whole  race. 
That  such  an  argument  could  be  used  by  St.  Paul 
discloses  to  us  now  very  deep  down  these  Jews 
were  sunk  in  dogmatic  unreasonableness.  At  all 
events,  he  satisfied  them  that  as  by  Adam's  diso- 
bedience men  had  fallen  from  God,  so  by  the 
death  of  Christ  the  curse  was  removed,  and  by 
His  obedience  He  had  rendered  men  righteous  in 
the  sight  of  Grod.  Those  who  were  dissatisfied 
with  the  old  system  at  once  embraced  St.  Paul's 
nobler  and  more  rational  views,  and  thankfully 
owned  Jesus  Christ  as  their  Eedeemer  and  Atone- 
ment, in  a  sense  which,  I  do  not  scruple  to  declare, 
was  never  taught  by  our  Lord  himself.  Bnt 
what  could  a  Jew  or  Pagan  do  else?  .  .  .  They 
[meaning  ritualists  or  priests]  are  (most  falsely, 
as  it  seems  to  me)  convinced  that  we  are  all  by 
nature  in  danger  of  endless  suffering ;  and  that, 
unless  wo  obey  them  in  thought,  word,  and  deed, 
unless  they  pray  and  sacrifice  for  us,  and  they 
pardon  our  offences,  there  is  no  hop>e  for  us  beyond 
the  grave.  We  do  not,  then,  wish  to  be  ungrateful 
in  declining  their  interference  and  in  rejecting  their 
control.  We  simply  say  to  them, '  You  have  made 
a  fatal  error  ot  the  very  outset  of  your  principles. 
You  have  mode  an  entirely  false  assumption  at  the 
very  beginning,  and  therefore  we  do  not  wonder 
that  your  course  is  altogether  a  foolish  and  mis- 
taken one.  You  say  we  are  by  nature  separated 
from  God,  or  under  His  wrath — ohat  He  will  not 
hear  our  prayers,  or  forgive  our  sins  until  we  have 
been  baptised,  and  have  submitted  ourselves  to 
your  autnority.'  Wo  deny  this  entirely.  We  sa^ 
that  we  are  not  separated  from  God  nor  under  His 
wrath  ;  that  God  is  always  with  us  all,  and  we  are 
His  children  by  nature,  and  therefore  we  are  neiyr 
and  dear  to  Him  aU  our  lives  through.  With  or 
without  your  help  we  need  no  redemption  in  the 
sense  in  which  you  offer  it  to  us.  You  are  telling 
ns  we  have  got  no  friend  here  while  outside  your 
temple;  but  we  know  that  we  are  not  alone, 
because  onr  Father  is  with  us,  and  you  can  offer 
no  friend,  no  Saviour,  no  Comforter,  so  good  and 
true  and  fiiithf ul  as  He.  We  are  therefore  not 
afraid  to  disobey  your  iqjnnctions,  to  tear  up  your 
creeds,  and  to  despise  your  ordinances.  For  all 
these  are  based  upon  a  fundamental  mistake."  If 
in  the  above  extracts  the  appellant  had  been  simply 
combating  the  extreme  views  which  have  been 
adopted  by  some  divines,  either  with  reference  to 
what  is  commonly  called  Calvinism  on  the  one 
hand  or  Ritualism  on  the  other,  we  conceive  he 
would  have  been  fully  entitled  so  to  do ;  and  we 
should  have  been  glsul  if  we  could  have  so  recon- 
cUed  his  writings  with  the  doctrine  contained  in 
the  Articles  and  Formularies  of  the  Church,  but 
the  extracts  themselves  are  clearly  intended  to 
teach  that  in  no  sense  are  mankind  naturally  sepa- 
rated from  God,  or  under  God's  wrath,  wnich  he 
represents  to  be  a  false  assumption  at  the  very 
beginning,  and  an  occasioning  the  Ritualists,  on 
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that  account,  to  take  a  foolish  and  mistaken  course. 
It  is  true  that  he  adds,  as  a  portion  of  the  error 
taught  by  them,  and  which  he  assumes  to  be  their 
doctrine, "  God  will  not  hear  our  prayers,  or  forpve 
uR  our  sins,  until  we  have  been  baptised,  and  have 
submitted  ourselves  to  your  authority,"  meaning 
the  authority  of  the  priest ;  and  if  this  had  been 
all  it  might  have  admitted  of  explanation  con- 
sistent with  the  doctrine  of  the  Church ;  but  the 
appellant  makes  his  meaning  clear,  not  only  by 
the  previously  cited  extract  concerning  St.  Paul  s 
teacning,  but  by  what  follows  the  last  cited  words, 
"  We  SMT  that  we  are  not  separated  from  Grod,  nor 
under  His  wrath ;  that  (Jod  is  always  with  us  all, 
and  we  are  His  children  by  nature,  therefore  we 
are  near  and  dear  to  him  all  our  lives  through. 
We  know   that  we   are   not  alone,  because  our 
Father  is  with  us,  and  you  can  offer  no  friend,  no 
services,  no  comforter,  so  good,  and  faithful,  and 
true  as  He."    We  cannot  doubt  that  the  appellant 
advisedly  contravenes  the  doctrine  of  a  change  of 
man's   natural  condition   (in  which  the    Church 
represents  him  to   be  subject  to  God's  wrath), 
through  the  sacrifice  of  Christ  offered  to  reconcile 
His   Father  to  us,  and   that  the  4th  chaise  is 
therefore  established.    As  regards  the  5th  charge 
against  the  appellant,  we  think  that  to  assert  that 
mankind  needs  no  justification,  or  that  salvation 
is  not  through  justification,  or  that  justification 
bv  faith  is  contrary  to    the  teaching   of  Jesus 
Cfhrist,  is  so  plainly  opposed  to  the  very  words  of 
the  2nd  and  11th  Articles  of  Religion,  that  we  need 
hardly  cite  them.    We  have  the  advantage  of  an 
authoritative  exposition,  if  any  were  required,  of 
the  lltb  Article  of  Religion,  in  the  case  of  Heath  v. 
Burder,  before  the  Privy  Council  (15  Moo.  P.  0. 82 ; 
Freem.  235 ;  6  L.  T.  Rep.  N.  S.  562),  where  Lord 
Cranworth,    in  delivering  judgment,  says  :  "  The 
evident  meaning  of  the  11th  Article  is,  that  man  is 
accounted  righteous,  which  in  the  Article  is  treated 
as  the  same  thing  as  being  justified  before  God, 
not  for  his  own  merits,  but  for  the  merits  of  our 
Sarionrby  &ith  in  Him — t.e.,,that  man  is  admitted 
to  the  favour  of  God  not  for  his  own  works,  but 
for  the   merit    of  his    Saviour  and  bv  faith  in 
Him — i.e.,  by  man's  faith  in  our  Saviour,  how- 
soever faith   is    to  be  defined."    The  following 
extracts  from  the  appellant's  book  appear  to  us 
clear  contradictions  of  these  Articles  of  Religion : 
"  He"  (meaning  the  Saviour)  "  never  even  hinted  at 
such  a  doctrine  as  that  of  the  fall  of  man,  or  the 
atonement  by  sacrifice  or  justification  by  faith.   He 
never  taught  that  men  needed  to  bo  accounted 
righteous  before  God,  or  needed  any  mediator  to 
propitiate  His  wrath,  or  to  draw  them  to  Himself. 
All  these  notions  were  Jewish,  and  Christ  never 
gave  any  sanction  or  encouragement  to  them  that 
I  have  been  able  to  discover.'     And  again :  "  Sin- 
cere sorrow  for  sin  is  enough  to  make  a  man  quite 
reconciled  and  at  peace  with  God ;  at  least,  so  our 
Lord  teaches.    We  do  not  therefore  need  any  atone- 
ment nor  any  justification.    We  need  no  atone- 
ment, for  God  requires  none."    These  six  heads  of 
charge  complete  the  first  of  the  three  classes  of 
cltarge,  and  we  will  proceed  to  the  second  class — 
viz.,  those  relating  to  alleged  errors  as   to  the 
Incarnation  and  Godhead  of  Christ.    Five  articles 
of  charge  (the  23rd  to  the  27th  inclusive)  allege 
these  errors — first,  that  the  appellant  asserts  (23rd 
article  of  charge),  "  That  our  Lord  Jesus  Christ  is 
no  more  Very  God  of  Very  God,  begotten,  not 
made,  than  we  men  are,  contrary  to  the  2nd,  4th, 


and  8th  of  the  Articles  of  Religion."  Next,  that 
he  asserts  (24th  article  of  charge),  "  That  the  wor- 
ship of  Christ  is  idolatry,  and  is  inconsistent  with 
the  worship  of  the  true  God,  and  that  it  is  an 
instance  of  holding  up  our  hands  to  a  strange  God, 
and  outrivals  the  worship  of  the  one  true  God,  and 
draws  away  our  highest  homage  and  affection  from 
God  to  another,"  contrary  to  the  1st,  2nd,  and  8tli 
Articles  of  Religion.  Next,  that  he  asserts  (25th 
article  of  charge),  "  That  the  very  idea  of  the  In- 
carnation of  the  Son  of  God  takes  its  rise  in  unbe- 
lief and  springs  out  of  absolute  infidelity,"  contrary 
to  the  2nd  and  8th  Articles  of  Religion,  jfext. 
that  he  asserts  (26th  article  of  charge),  "  That  the 
expected  return  of  Christ  to  judge  the  world  takes 
its  rise  in  unbelief,  and  springs  only  out  of  absolute 
infidelity,  and  that  such  expectation  is  unreason- 
able, is  opposed  to  the  simplicity  of  the  love  of  Grod 
as  a  Father,  and  is  calculated  to  overthrow  the 
moral  government  of  God,"  contrary  to  the  4tli 
and  8th  Articles  of  Religion.  And  lastly,  that  be 
asserts  (27th  article  of  charge).  "  That  worship  (& 
the  Father,  Son,  and  Holy  Ghost  is  the  worship  of 
three  Gods,  and  that  the  worship  of  the  Son  and 
of  the  Holy  Ghost  is  idolatry,  and  that  the  belief 
in  the  Godhead  of  the  Son  and  of  the  Holy  Qhost, 
as  expressed  in  the  Nioene  Creed,  weakens  and 
disguises  the  belief  in  one  God  the  Father,  and 
obhterates  the  true  name  of  God,"  contrary  to  the 
1st,  2ud,  and  8th  Articles  of  Religion.  The  Articles 
of  Religion  referred  to  in  the  above  five  articles  of 
charge  undoubtedly  recognise  the  Godhead  both  of 
the  Son  and  of  the  Holy  Ghost  as  co-equal  wiUi 
that  of  the  &ther,  and  recognises  them  as  being 
with  him  one  God  (1st  Article  of  ReUgion) ;  that 
the  Son  took  man's  nature  in  the  womb  of  the 
blessed  Virgin  of  her  substance,  and  that  the  God- 
head of  the  Son  and  His  manhood  are  united  in 
Chriht  (2nd  Article  of  Religion) ;  that  the  Son 
ascended  into  heaven,  and  there  sitteth  until  He 
returns  to  judge  all  men  at  the  last  da^  (4th 
Article  of  Religion) ;  and  the  8th  Article  of 
Religion  says  that  the  Nicene  Graed,  Athanasian 
Creed,  and  the  Apostles'  Creed  are  to  be  thoroughly 
received  and  believed.  If,  therefore,  the  last  five 
articles  of  charge  be  proved,  they  are  plainly  re- 
pugnant to  the  Articles  of  Religion.  We  think 
it  impossible  to  read  the  following  passage  or 
extract  contained  in  the  21st  article  of  cnarge  with- 
out coming  to  the  conclusion  that  the  6th  charge 
against  the  appellant  is  made  out :  "  And  so  God, 
the  great  unseen  Creator,  has  wedded  to  Himself 
the  great  visible  universe,  and  out  of  that  mystical 
marriage  has  come  as  offspring  the  human  family 
— a  race  of  beings  noble  even  as  animals,  but  sur- 
passing nil  we  yet  know  of  created  life  in  being 
bom  of  God — very  God  of  very  God — begotten  not 
made,  a  statement  as  true  of  all  of  us  as  of  Him 
who  was  called  the  first -bom  among  many  breth- 
ren." The  extracts  cited  in  the  2l8t  article  of 
charge  in  pp.  32  and  33  of  the  appendix,  clearly 
describe  the  worship  of  Christ  as  idolatrous,  and 
thus  the  7th  charge  made  in  the  24th  article  of 
charge  is  also  established.  We  may  cite  for  this  pur- 
pose the  following,  among  other  extracts,  from  pp. 
33,  34  :"  At  the  time  when  Jesus  Christ  the  Lora  of 
men,  appeared  on  earth,  religions  feelings  towards 
G^od,  in  the  hearts  both  of  the  Jew  and  Pagan,  were 
such  as  to  render  impossi  ble  any  repose  in  the  bosom 
of  the  Creator.  None  could  conceive  of  Him  as 
even  actuated  bjr  tender  feelings,  or  as  even  gnidad 
by  laws  of  justice  such  as  were  common  amongst 
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laen.    So  the  Christ  in  His  fife  6f  pity  and  kind- 
nan  bq[iui  to  be  worshipped  tod  lored  as  infi- 
nitdy  nearer  and  dearer  to  nmnsit  hearts  than  any 
Deity  whom  men  had  ever  worshipped   before. 
Kot  only  was  this  perfectly  natnr&l,  but  under  the 
dicumstsnces  it  was  infinitely  creditable  to  mon- 
Imd  that  they  shonld  worship  and  adore  snch  a 
one  as  Christ  was,  instead  of  the  Jehovah  known 
to  ihe  Jews,  and  the  Zens  and  Jnpiter  known  to 
tin  Grreeks  and  Bomans.     Bince  the  days  of  some 
of  the  Paalmists,  their  purer  ideas  of  Jehovah  had 
becane  miserably  corropted,  and  a  whole  system 
of  DR^ntiatory  sacrifices  had  taken  the  place  of 
tiusr  sensible  and  manly  devotion.  ....  Bnt  as 
warn  as  ever  the  notion  gained  jn-onnd  that  Jesus 
Qirist  was  engaged  on  man's  behalf,  in  assuaging 
tiie  Divine  wrath,  all  the  love  and  trust  of  men 
indied  in  a  torrent  towards  Him,  and  they  were 
mite  content  (as  well  they  might  be)  to  adore 
ueir  Be&emer,  tuid  leave  their  Creator  further  off 
tbon  ever.    I  do  not  wonder  at  this.    The  wonder 
would  have  been  if  men  had  not  clung  to  Christ,  if 
tiwf  had  refused  to  worship  so  glorious  a  manifes- 
tafaon  of  Divine  love  and  goodness.    Yet,  surely, 
this  is  not  what  Christ  would  have  of  ns.  I  always 
tfaoogfat  that  He  came  to  bring  us  to  Gk>d.    What- 
ever  else  may  be  recorded  in  the  Gospels,  most 
■only  it  is  there  recorded  that  He  said  all  he 
could  say,  and  did  aU  He  could  do,  to  make  men 
(nI  the  fatherfy  love  of  Grod  for  us  all,  to  make 
loaovn  the  Father  in  Heaven,  and  to  win  back 
iSnghted  men  from  their  ghastly  dread.    Jesus : 
(ftrat  desired  and  pressed  upon  us  all  to  vrorsbip 
tfae  FUbei^'  His  Father  and  our  Father,  His  God 
aad  our  God ;' — and  none  wiQ  dare  to  say  that  He 
eter  stuped  in  between  men  and  their  Maker  to 
liqpaBe  their    highest  allegiance  to  Himself,  to 
fcioe  the  Father's  iace,  or  to  close  the  portals  of 
ike  ISrtlier's  home.     Belief  in  all  these  miracles 
(wwmitig  tiie  miiacles  recorded  in  the  Kew  Testa- 
ment), aod  in  tbeee  angelic  messages,  and  in  these 
'weoderfnl  births  was  impossible,  unless  there  had 
been  first  in-inen's  minds  belief  in  on  absent  God 
—in  a  God  ivfao  was  not  immediately  and  con- 
■tnriihr  present  in  the  world  and  among  men.    The 
voy  ideacoF  ineamation'  itself,  which  means  Deity 
taauB^framlieaven,  and  dwelling  in  an  individual 
nan  fair  CRnne  yeam,  implies'  a  behef  that  God  does 
nat,'aor~ever  did,  dwell  in  the  "hearts  of  all  men. 
%B  hidief ,  and  a  belief  in  other  miracles,  ore  not 
peeuliM  -to  Ofaristiamty;  they  ore  common  to  all 
tbe  religions  of  the  world.    The  Brahmins  have 
Unrnine  incarnations  of  Yishnu,  which,  in  their 
"wsy,  are-  splendid  conceptions  of  Divine  love  and 
momatfay.       As  regards  the  charge  contained  in 
the  z&th  article  of  charge,  the  last  cited  passage 
with    reference  to  the    incarnation   is    sufficient 
pnoC.    As   1  euai'ds  the  charge  contained  in  the 
9Kh  nriacie  ot  charge  the  following  extract  item 
P-^-wSI  sriffice:— "But  the  Fatherhood  of  God 
■hrftEs  ntore  deeply  at  the  prevailing- views  than 
ftis.    The  common  notion  about -the  coming  of  a- 
Qodioto' Che  world  once,  and  His  expected  return 
to  jaige  €b<B  world.'tnms  entirelyupon  the  belief, 
in  an  ahsent  God.    Ittakes  its  rise  in  unbelief. 
Tbeair  notions  of  a  Gkid  coming  to  dwell  amongst 
-nnn  in    fanman  form  after  thousands  of  years' 
ahscBBe  from  tfasm,  then  departing,  after  a  ^hort 
fife'  on  eM'tfa,  and  not  •retnrmng'for  tiionsands  of 
■ywBB  Tiore,  onlr  spring  out  of  absolute  infiddlity. 
Meu'  iiiurt  first  faeconvinocd.that  Crod  is  awarfrom 
tfanm-beforethaycan  adopt-ibe  idea thtkt'Qbd has 
VoL  XXV.,  SJ&,  Na  621. 


sent  some  one  to  visit  them.  And  if  that  one  Man 
who  came  was  very  God  of  very  Grod  in  a  sense  in 
which  all  other  men  are  not,  His  going  away  again 
after  a  short  human  lifetime,  proves  that  absence 
stfU  more  painfully ;  and  it  cannot  be  wondered  at 
that  His  return  to  earth  should  be  looked  for  and 
longed  for  with  the  most  passionate  eagerness  of 
the  soul.  If  God  could  leave  the  long  ages  of 
human  life  deserted  by  Him  before  the  commg  of 
Christ,  and  then,  after  the  little  space  of  thirty- 
three  years,  could  leave  mankind  again  for  thou- 
sands of  ^eors  more  in  the  same  desolate  desertion, 
then  He  is  not  the  Father  of  men,  and  we  might 
then  question  if  He  is  even  our  Mend."  In- 
deed, the  anthor  in  an  extract  contained  in 
p.  24  (articles  of  chu^e.  No.  9)  candidly  states,  "  I 
found  that  I  could  not  hold  to  the  true  Fatherhood 
of  God  if  I  did  not  give  up  some  of  the  doctrines 
of  so-called  Christianity.  The  doctrines  of  media- 
tion, intercession,  atonement,  isolated  incarnation, 
and  the  expected  return  of  Jesus  to  earth  are  all, 
more  or  less,  opposed  to  the  perfect  harmony  and 
simplicity  of  the  love  of  God  as  a  Father.  As 
regards  the  10th  charge  contained  in  the  27th 
ar^cle  of  the  charge  against  the  appellant,  being 
the  last  of  the  general  class  relating  to  the  Incar- 
nation and  Godhead  of  Christ,  we  think  it  is 
proved  by  the  following  passage,  "Take  away"  (that 
IS  from  the  book  of  Common  Prayer)  "what  we  can 
most  heartily  _join  in,  and  the  greater  part,  as  well 
as  the  most  important  part,  of  the  service  would 
be  expunged.  For  the  sake  of  this,  then,  we  may 
well  hear  for  a  time  with  the  blemishes,  weak- 
nesses, and  minor  superstitions  which  the  Church 
of  Rome  bequeathed  to  us  when  we  parted,  com- 
pany at  the  last  reformation.  We  need  not  hesi- 
tate at  the  repetition  of  any  creed  which  makes  us 
say  as  its  first  words, '  I  believe  in  .one  God,  the 
Father  Almighty,  Maker  of  Heaven  and  Earth, 
and  of  all  things  visible  and  invisible.'  Any 
clause  added  thereto  which  seems  to  weaken  or  to 
disguise  that  first  grand  utterance  may  well  be 
tolerated,  considering  the  changing  times  in  which 
we  hve,  for  the  sake  of  the  cardhial,  and  central 
and  most  vital  principle  upon  which  all  the  rest  is, 
or  is  supposed  to  be,  based."  The  four  remaining 
ciiarges  against  the  appellant  constitute  the  last 
general  class  of  his  alleged  rarors,  viz.,  his  depiav- 
mg  of  scripture ;  and  they  are  as  follows : — That 
the  appellant  has  promulgated,  in  derogation  and 
depraving  of  Holy  Scripture,  the  doctrine  that  the 
revelation  of  the  knowledge  of  God  by  means  of 
any  book  is  impossible ;  that. all  true  knowledge  of 
God  comes  directly  from  the  law  of  God  written 
in  men's  hearts ;  that  all  knowledge  of  God  comes 
only  from  men's  own  sense  of  What  He  requires 
them  to  do ;  and.that.the  only  true  revelation  pos- 
sible by  God  to  jnan  is  through  the  sense  of  God's 
presence,  and  is  originated  in  the  heart  of  man  in- 
dependently of  Gk)d  s  written  Word  (Slst  ortide  of 
charge).  That  he  has  asserted  that  in  God's  ^ord 
■written.  Holy  Scriptures,  and  Holy  "Writ;  there  are 
found  manifest,  palpable,  and  irreconoileaJble  con- 
tradictions, and  many  places  which  cannot  be  ex- 
plained but  so  that  they  be  repagnant  to  others 
(32nd  article  of  charge).  That  he  has  asserted,  in 
derogation  and  depraving  of  Holy  Scripture,. that 
the  authority  of  the  Gospel,  according  to  St.  John, 
is  doubtful,,  and  that  the  said  Gospel  oug^t  not  to 
be  applied  to  establish  any  doctrine,  and  that 
whole  chapters  of  the  said  Gospel  are  crowded 
with  passages  which  tepresent  Jesus  Christ  as 
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Bpeaking  words  which  He  aerer  conld  have 
Bpoken,  and  which,  if  spoken,  would  not  have  been 
believed  (33rd  article  of  charge).  That  he  has 
asserted  that  the  Gospel  according  to  St.  John 
contains  passages  which  can  only  be  expounded 
80  that  they  be  repugnant  to  each  other  or  to  other 
places  of  God's  Word  written,  or  Holy  Scripture, 
and  that  the  character  of  our  Lord  Jesus  Christ  as 
there  set  forth  is  quite  irreconcileable  with  the  idea 
of  His  being  a  Teacher  sent  from  God,  and  is 
entirely  different  from  the  character  of  the  Christ 
of  the  other  Gospels  (34th  article  of  charge). 
The  first,  second,  and  fourth  of  the  offences  alleged 
in  the  last  mentioned  articles  of  charge  are  stated 
to  contravene  the  6th  and  the  20th  Articles  of  Re- 
ligion, and  the  13th  to  contravene  the  6th  Article 
of  Beligion ;  and  each  of  the  said  offences  is  also 
charged  to  be  an  assertion  of  doctrine  inconsistent 
with  certain  portions  of  the  Book  of  Common 
Prayer,  set  forth  in  the  subsequent  articles  of 
charge.  The  6th  Article  of  Religion  lays  it  down 
that  there  never  was  any  doubt  m  the  Church  of 
the  authority  of  the  canonical  books  of  the  Old  and 
New  Testaments,  and  that  the  Church  applies 
them  to  estabUsh  doctrine.  Whilst  the  20th 
Article  of  Religion  declares  "  that  it  is  not  lawful 
for  the  Church  to  ordain  anything  that  is  contrary 
to  God's  Word  written,  nor  may  it  so  expound  one 
portion  of  Scripture  that  it  be  repugnant  to 
another."  Now  it  is  very  important  upon  this 
head  of  the  inquiry  to  consider  the  judgment 
delivered  by  Lord  Westbory  in  the  case  of 
Essays  and  Reviews,  {WUliamt  v.  Tlie  Bishop 
of  BaUshury,  and  WUaon  v.  FendaU  (vM.  sup.) 
In  considering  one  of  the  charges  against 
Dr.  Williams,  in  that  case  the  judgment  states  the 
case  thus  : — "  The  words  that  the  Bible  is  '  an  ex- 
pression of  devout  reason,  and,  therefore,  to  be  read 
with  reason  in  freedom,'  are  treated  in  the  charge 
as  equivalent  to  these  words: — ^The  Bible  is  the 
composition  or  work  of  devout  or  pious  men,  and 
nottung  more;  but  such  a  meaning  ought  not  to 
be  ascribed  to  the  words  of  a  writer  who,  a  few 
lines  further  on,  has  plunly  affirmed  that  the  Holy 
Spirit  dwelt  in  the  sacred  writers  of  the  Bible. 
Tnis  context  enables  us  to  say  that  the  words  '  an 
expression  of  devout  reason,  and,  therefore,  to  be 
read  with  reason  in  fireedom,'  ought  not  to  be 
taken  in  the  sense  ascribed  to  them  oy  the  accusa- 
tion. In  like  manner  we  deem  it  unnecessary  to 
put  any  interpretation  on  the  words  '  written  voice 
of  the  congregation,'  inasmuch  as  we  are  satisfied 
that  whatever  may  be  the  meaning  of  the  passages 
included  in  this  article,  they  do  not,  taken  collec- 
tively, warrant  the  charge  which  has  been  made  that 
Dr.  Williams  has  maintained  the  Bible  not  to  be  the 
Word  of  God  nor  the  rule  of  faith."  The  j  udgment, 
therefore,  is  express  in  saying  that  the  ground  for 
regarding  the  statements  of  Dr.  Williams  as  not  ex- 
ceedmg  the  just  limits  allowed  by  the  Articles  of 
Religion  was,  that  he  did  not  state  the  Bible  to  be 
the  composition  of  devout  men  and  nothingmore. 
So,  in  considering  the  charge  against  Mr.  Wilson, 
the  following  passage  occurs  (p.  429) : — "  In  the 
8th  article  of  charge  an  extract  of  some  length  is 
made  from  Mr.  Wilson's  essay,  and  the  accusation 
is,  that  in  the  passage  extracted  Mr.  Wilson  has 
declared  and  affirmed  in  effect  that  the  Scriptures 
of  the  Old  and  New  Testament  were  not  written 
under  the  inspiration  of  the  Holy  Spirit,  and  that 
they  were  not  necessarily  at  all,  and  certainly  not 
in  parts,  the  Word  of  God ;  and  then  reference  is 


made  to  the  6th  and  20th  Articles  of  Religion,  ^ 
part  of  the  Nicenoe  Creed,  and  to  a  passage  '" 
the  Ordination  of  Priests  in  the  Book  of  Common 
Prayer.  This  charge,  therefore,  involves  the  pro- 
position, that  it  is  a  contradiction  of  the  doctrine 
laid  down  in  Hie  6th  and  20th  Articles  of  Beli- 

fion,  in  the  Nicene  Creed,  and  in  the  Ordination 
ervice  of  Priests,  to  affirm  that  any  rart  of  the 
canonical  books  of  the  Old  or  New  Testament, 
upon  any  subject  whatever,  however  nnconoec- 
ted  with  religious  Mth  or  moral  duty,  was  not 
written  under  the  inspiration  of  the  Holy  Spirit," 
Guided  by  the  judgment  we  have  thus  referred  to, 
we  do  not  think  the  11th  charge  contained  in  the 
31st  article  of  charge  is  so  made  out  by  the  ex- 
tract given  from  the  appellant's  work  as  to  iusti^ 
us  in  regarding  that  article  of  charge  as  establisheo. 
The  appellant  asserts,  indeed,  at  the  end  of  a  long 
passage,  extracted  in  page  41,  that  all  knowledge 
of  Grod  can  only  come  from  our  own  deep  sense  of 
what  He  requires  us  to  do ;  and  these  words  are 
associated  with  much  disparagement  of  the  Bible. 
But  it  is  possible  to  interpret  these  words  as 
meaning  that  the  Bible  itself  would  be  of  no  effect 
in  imparting  a  knowledge  of  God  if  that  deep 
sense  of  what  He  requires  us  to  do  were  absent— 
a  sense  in  which  the  expression  would  be  allow- 
able ;  and,  following  the  example  set  W  the  jndg- 
ment  in  the  case  of  the  Essays  and  Reviews,  we 
think  this  interpretation  in  a  ^luwi-criminal  pro- 
ceeding should  prevail.  As  regards  the  remaining 
charges  contained  in  the  foUowing  articles  a 
charge,  whatever  force  may  be  given  to  the  word 
"  authority  "  in  the  6th  A!rticle  of  Religion  "  as 
applied  to  the  canonical  books  of  the  Old  and  New 
Testament,"  we  are  of  opinion  that,  in  order  that 
the  books  (which  are  enumerated)  should  have  any 
authority  at  all,  it  is  not  consistent  with  tbat 
Article  of  ReUgion  for  any  private  clergyman,  of 
his  own  mere  wiU,  not  founding  himself  upon  any 
critical  inquiry,  but  simply  upon  his  o«m  taste 
and  judgment,  to  assert  that  whole  passages  of 
such  canonical  books  are  without  any  authority 
whatever,  as  being  contrary  to  the  teaching  at 
Christ  as  contained  in  others  of  the  canonical 
books.  We  think  that  no  private  clergyman  can 
do  that  which  the  whole  Church  is,  by  the  20th 
Article  declared  to  be  incompetent  to  do,  via., 
expound  one  part  of  Scripture  in  a  manner 
repugnant  to  another ;  and  we  need  not  go  throagfa 
the  painful  task  of  citing  the  numerous  passages 
in  the  extracts  where  this  is  done  by  the  appe- 
lant. We  find  whole  chapters  of  the  Gospel  of 
St.  John  declared  by  the  appellant,  on  his  own 
simple  assertion,  to  be  irreconcileable  with  tJie 
other  Grospels,  not  on  points  unconnected  with 
"  religious  faith  and  duty,"  to  use  the  words  of  the 
judgment  in  the  case  of  the  Essays  and  Renews, 
but  in  the  most  essential  manner  connected  with 
both;  and  again,  whole  passages  declared  to  be 
spurious  on  no  otJier  ground  than  that  they  do  not 
approve  themselves  to  the  appellant's  taste.  Wo 
can  entertain  no  doubt  then,  that  the  charges  con- 
tained in  the  32nd,  33rd,  and  34th  articles  of  charges 
are  abundantly  established.  We  have  now  fnlfifliBd 
the  duty  of  examining  minutely  the  artides  of 
charge  exhibited  against  the  appellant.  We  have 
not  been  unmindful  of  the  latitude  wisely  alkwcd 
by  the  Articles  of  Religion  to  the  cWkjc,  aoatto 
embrace  all  who  hold  one  common  naAu  TIm 
mysterious  nature  of  many  of  the  anbieota 
ated  with  the  cardinal  points  of  this  fiath,  r 
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lUoeMrtj,  occasion  great  diversity  of  opinion,  and 
it  h*8  not  been  attempted  by  theArticles  to  close  all 
discujsioii,  or  to  gnard  against  varied  interpreta- 
tioDs  of  Scripture  with  reference  even  to  cardinal 
iniclea  of  &itb,  so  that  these  articles  are  them- 
{etrea  plainly  admitted,  in  some  sense  or  other, 
uxordiog  to  a  reasonable  construction,  or  according 
erea  to  a  doubtful,  but  not  delusive  construction. 
•Xddier  have  we  omitted  to  notice  the  previous 
decisions  of  the  Ecclesiastical  Courts,  and  especi- 
allj  the  judgments  of    this  tribunal,   by  Which 
mterpretations  of  the  Articles  of  Beligion,^  which 
hj  any  reasonable  allowance    for  the  variety  of 
homan  opinion   can    be    reconciled   with    their 
jagnage,  have  been  held  to  be  consistent  with 
t  £e  obedience  to  the  laws  ecclesiastical,  even 
•jKMgli  the  interpretation  in  question  might  not  be 
dot  which  the  tribunal  itself  would  have  assigned 
« the  article.    We  have  also  had  careful  regard  to 
•Jie  aplanation  given  by  the  appellant  himself  in 
conn  of  those  of   his  writings  from  which  the 
(ibacts  cont^ned  in  the  articles  of  charge  have 
been  taken,  in  order  to  see  whether  the  extracts 
coorey  to  the    mind  the    advised  and    definite 
(^Mnions  of  the  author,  or  whether  their  meaning 
can  be  modified  by  the  contest  in  a  sense  more 
ctmsiatent  with  the  Articles  of  Religion,  but  we 
cannot  find  any  indications  of  such  being  the  case. 
We  think  that  the  extracts  deliberately  exhibit  the 
annions  of  the  appellant,  by  which  the  Articles  of 
Keligion,  with  reference  to  original  sin,  the  sacrifice 
md  BoSering  of  Christ,  the  Son  of  God,  both  God 
and  man,  to  reconcile  His  Father   to   man,  the 
Incarnation  and  Godhead  of  the  Son,  His  return 
to  judge  the  world,  the  doctrine  of  the  Trinity,  are 
pUnly  controverted  and  impugned,  and  the  Holy 
oariptares  are  as  plainly  denied  their  legitimate 
Mttunify,  even  on  points  essential  both  to  faith 
and  duty,  by  the  process  of  denying  their  genuine- 
ness, not  on  any  critical  grounds,  but  avowedly 
bectuue  tiiey  contradict  tiie   appellant's   private 
jodgment.    We  have   not,  in  this   our  decision, 
referred  to  any  of  the  Formularies  of  the  Church 
other  than  the  Articles  of  Religion.    We  have 
been  mindful  of  the  authorities,  which  have  held 
that  pioos  expressions  of  devotion  are  not  to  be 
taken  aa  binding  declarations  of  doctrine.     But 
the  appellant  will,  we  think,  himself  feel  how 
imposBuile   it    is   that  any  society  whatever   of 
worshippers  can  be  held  together  without  some 
&odamental  points  of  agreement,  or  can  together 
•tffship  a  being  in  whom  they  have  no  common 
fiuth.    He  himself  appears  to  hiave  experienced  the 
difficulty  in  the  remarkable  passages  extracted  in 
fige  42  of  the  appendix,  witn  reference  to  prayer 
m  the  nune  of  Jesus  Chnst.    The  whole  of  the 
Fcmolaries  of  the  Church,  and  of  its  devotion,  are 
kased  on  the  faith  in  one  God,  the  Father,  Son, 
aod  Holy  Ghost.    In  the  daily  services  of  the 
Church,  both    morning    and    evening,  glory    is 
Moibed  at  Uie  end  of  each  Psalm  to  this  one  God 
in  Trinity,  naming  each  person  of  the  Grodhead 
araarately.    Prayer  constantly  concludes  with  a 
muKaoo  to  the  mediation  of  Jesus  Christ.  Direct 
prsjer  is  addressed  to  Jesus  Christ  in  the  daily 
mxnaa,  morning  and  evening,  by  the  short  prajrer 
of  "  Christ  have  mercy  upon  us."    In  the  daily 
morning  prayer,  throughout  a  great  portion  of  the 
Te  OnMt,  prayer  is  made  to  the  Son ;  and,  three 
timai  in  a  week,  in  the  Litany,  there  is  direct 
piayer  addreased  both  to  the  Son  and  to  the  Holy 
Ghostk  M  well  as  to  the  Holy  Trinity.    In  fact,  a 


large  portion  of  the  Litany  is  addressed  to  the  Son 
dii^tly.  It  is  not  surprising  theu,  that  there  should 
be  articles  distinctly  supporting  devotions,  so  fully 
impressed  with  a  faith  in  the  intercession  and  power 
of  the  -Son  who  is  thus  invoked.  And  it  would  be 
as  contraiy  to  morality  as  to  law  to  direct  the 
professors  of  any  religion  daily  to  offer  prayer  to 
One  in  whose  Divine  power  they  have  bo  fitith,  or 
to  address  as  God,  One  whom  they  believed  to  be 
only  man.  The  appellant,  in  his  address  to  us, 
relied  much  on  the  absence  of  direct  verbal  con- 
tradiction in  his  writings  to  the  words  of  the 
Articles  of  Religion,  and  asserted  that,  inasmuch 
as  the  Articles  could  not  be  all  reconciled  with 
each  other,  he  might  properly  dwell  on  one  view  of 
an  Article,  which,  from  the  inconsistent  character 
of  the  Articles,  would  be  opposed  to  the  construc- 
tion of  another  Article.  The  mode  in  which  the 
appellant  constantly  misrepresents  and  caricatures 
tne  opinions  from  which  he  differs  no  doubt 
accounts  for  his  thus  attributing  inconsistency  to 
statements  of  doctrine  which  lie  has  misunder- 
stood. We  are,  on  a  perusal  of  the  appellant's 
writings,  driven  to  the  conclusion,  not  removed  by 
his  arguments,  that  the  appellant  advisedly  rejects 
the  doctrines  on  the  profession  of  which  alone  he 
was  admitted  to  the  position  of  a  minister  of  the 
church.  He  disclaims  all  wish  to  reconsider  his 
avowed  and  published  opinions,  and  does  not 
desire  an  opportunity  of  retracting  any  of  his 
opinions.  We  are  bound,  therefore,  to  advise  her 
M^'est^  that  his  appeal  against  the  admission  of 
the  articles  should  oe  dismissed  with  costs,  and 
that,  on  the  merits  of  the  whole  case,  sentence  of 
deprivation  should  be  pronounced  against  the 
appellant,  and  that  he  should  be  condemned  in  the 
costs  of  the  suit.  In  pronouncing  this  decision 
their  Lordships  have  assumed  that  the  appellant 
adheres  to  the  intimation,  made  by  him  on  the 
conclusion  of  the  argument,  that  he  does  not 
desire  an  opportunity  of  retracting  the  opinions 
which  have  now  been  condemned ;  but  their  Lord- 
ships are,  nevertheless,  unwilling  to  proceed  to 
the  last  step  of  their  duty  if  he  do,  within  a  week 
from  this  date,  expressly  and  unreservedly  retract 
the  several  errors  of  which  he  has  been  convicted. 
Their  Lordships  would  have  followed  the  pre- 
cedent afforded  by  Mr.  Heath's  case  if  the  appel- 
lant had  been  present  and  would  have  required  his 
immediate  decision,  but  they  have  been  informed 
that  Mr.  Voysey's  absence  is  occasioned  by  a 
sufficient  reason. 
Proctors  for  the  promoter,  Moore  and  Carrey. 
Proctors  for  the  defendant,  Shaen  and  Roecoe. 


Equitg  Courtg. 
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COTTBT  OF  APPBAT.  IN  CHAVCEBY. 

Seported  by  Tkoku  BBOoxsBun  and  B.  Btswabt  BocBBg 
Eaqn.,  Baniaten-at-Iaw. 

March  9  and  10. 
(Before  the  Lobds  JusncBS.) 
Lambe  v.  Eaves. 
WiO^Coiutruction^Gift  to  testator'g  wife  "forflie 
benefit  of  herself  and  family" — Whether  this  is  a 
trust  or  an  absolute  gift. 
L.  bequeailied  to  his  wife  hds  freehold  hoii'i'.  and  cdl 
his  personal  property,  the  whole  "  to  b:  ot  her  dis- 
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fOBol  in-a»y  way  gh«  ma^  thmk  iettfor  <A«  henefit 
of  herae^  attd  family :" 
JSeii  {efffirmmg  a  deaaion  cf  Malin*,  V.C.),  ihat 
ihete  words  did  not  operate  to  ereaie  «ny  triut,  hat 
^uU  Ike  widow  too*  enHfled  to  di$po»e  of  ike  pro- 
perfy  by  her  wiU,  <u  she  pleased. 

Tms  was  an  appeal  from  a  decision  of  MalinB,  Y.C. 

John  Lamfaie,  by  hia  will  dated  the  13th  March 
1833,  willed  and  beaneathed  to  his  wife,  Elizabeth 
Lambe,  a  freehold  nonse,  No.  29,  Cockspnr-Btreet, 
Weatnunater,  which  belonged  to  him,  and  also  all 
hk  personal  property,  consisting  of  stock-in-trade, 
bo<^  debts,  and  nousehold  ihmitnre  and  property 
of  every  description  belonging  to  him,  the  whole 
"  to  be  at  her  aisposal  in  any  way  she  may  think 
best  for  the  benent  of  herself  and  &unily." 

The  testator,  at  the  time  when  he  made  his  will, 
was  in  the  prime  of  life,  and  he  had  by  his  wife  a 
fiunily  of  young  children.  He  was  engaged  in 
trade,  which  he  carried  on  at  the  hoose  in  Cook- 
spnr-Btreet,  which  was  the  subject  of  the  above 
dayise.  He  died  in  the  year  1851,  and  his 
wife,  Elizabeth  Lambe,  survived  him.  She 
died  in  the  year  1865.  By  her  will  dated 
the  28th  April  1857.  she  devised  to  trustees 
her  freehold  messuage,  ISTo.  29,  Cockspur-street, 
ujion  trust  for  her  daughter,  Elizabeth  Eames,  for 
her  life,  subject  to  and  diarged  with  the  payment  of 
an  annuity  of  702.  to  her  grandson,  Henry  Lambe, 
during  the  life  of  her  daughter,  Elizabetn  Eames, 
and  upon  her  death  the  trustees  were  to  divide  the 
rent  of  the  house  between  her  grandchildren, 
Henry  Lambe  and  Charles  Eames  (son  of  Elizabeth 
Eames)  in  equal  shares  during  their  ioint  lives, 
and  upon  the  death  of  either  en  them  the  testatrix 
devised  the  house  to  the  longest  liver  of  them 
in  fee. 

Henry  Lambe,  described  in  the  will  as  a  grand- 
son of  the  testatrix,  was  an  illegitimate  son  of  one 
of  her  sons,  and  he  was  bom  in  the  lifetime  of  the 
testator,  John  Lambe,  but  after  he  made  his  wilL 
The  biU  in  this  suit  was  filed  by  Henry  Lambe 
against  Elizabeth  Eames  and  her  husband  and  the 
surviving  trustee  of  the  testator's  will,  the  object 
of  the  smt  being  to  compel  payment  of  the  annuity 
in  &voar  of  the  plaintiff,  which  was,  by  the  will 
of  the  testatrix,  charged  upon  the  life  mterest  in 
the  house  in  Cookspur-street,  given  to  Elizabeth 
Eames,  who  had  entered  into  possession  of  the 
house  upon  the  death  of  the  testatrix.  The  Yioe- 
ChanceUor  made  a  decree  in  favoor  of  the  plaintiff, 
and  from  this  decision  Elizabeth  Eames  and  her 
husband  appealed.    * 

Brigtowe,  Q.  C.  and  WiOiam  Barber,  on  behalf  of 
the  appellants,  argued  that  the  words  of  gift  to  the 
testator's  widow  created  a  trust  in  favour  of  the 
persons  included  under  the  description  of  "her 
family."  It  amounted  in  substance  to  giving  her 
a  Hfe  estate  with  a  power  of  appointanent  at  her 
death  among  her  fiunily : 

Woods  V.  Woods,  1  My.  *  Or.  401 ; 

Baikes  v.  Ward,  1  Han,  446; 

Crodcett  v.  Crockett,  1  Han,  461 ;  a.  c.  on  app.  2  FbH 
668: 

Bdhuivniy.  Denton,  S  E.  ft  J.  529; 

BeoH  V.  Kev,  35  Bear.  291 ; 

Oodfrev  v.dodW  8  L.  T.  Bep.  N.  S.  200; 

BrookY. Brook. 8 Sm.*  0. 280;  4 L.  T.Bep. N.S.93; 

AudaevT.Bom,l  Do  G.  F.*  J.296:  1  L.  T.  Bep. 
N.S.817; 

OttOy  T.  Orefoe,  24  Bear.  185 ; 

ShoveUon  v.  Shovelton,  32  Bear.  143 ; 

Setves  V.  Baker,  18  Bear.  372. 


The  pkontilf  being  ill^timate  oould  not  ^Miit 
anytiiing  under  the  description  of  "  her  fam% :" 

i/ncot  V.  Ooidfand,  29  Bacv.  657 ; 

Wood  T.  Wood,  S  Hare,  65 ; 

Pmrkimson's  Trust,  1  Sin.  N.  S.  242 ; 

6r{ffiths  ▼.  Svan,  5  Bear.  241 ; 

Alexander  t.  AUoonder,  2  Jnr.  N.  8.  898. 
Even  if  under  the  terms  of  liie  gilt  to  her  the 
widow  might  spend  the  capital,  or  a  part  of  it, 
there  was  still  a  trust  in  &vDur  of  her  fnnily 
affecting  such  part  of  tiiie  property  as  she  did  not 
spend  during  ner  lifetime.  JKefwenee  was  siay 
made  to 

McLerofh  v.  Baeon,  5  Tm.  ISO ; 

Robuwm  T.  Waddsiom,  8  Sim.  134; 

Jhe  V.  JoMieitk.  8  East,  172 ; 

2  Jaman  on  Willa  (&d  edit.),  82,  et  seq. 

Cotton,  Q.Cand  Fomor,  on  behalf  «rf  iln  |dain- 
tiff,  argued  that  this  court  ooold  not  enforce  any 
trust,  unless  it  affected  a  definite  ascertained  pro- 
perty, and  was  created  in  favour  of  definite  objecbu 
ITn^r  the  terms  of  the  gift  in  this  case  it  was  dear 
that  the  widow  had  a  right  to  spend  the  whole  of 
the  property,  or  just  as  much  of  it  as  she  pteamd, 
dnrmg  her  lifetime;  therefore,  the  property  to 
be  affected  with  the  trust  was  Edtogethsr  uncertain. 
Nor  was  there  any  certainty  as  to  the  objects  d 
the  trust,  for  the  word  "  family"  was  very  vagne. 
The  true  construction  of  the  clause  was  tliat  (here 
was  an  t&solute  beneficial  gift  of  the  property  to 
the  widow,  accompanied  wiui  an  expression  of  the 
motive  which  actuated  the  testator  in  making  it. 
He  placed  the  fullest  confidence  in  his  wife,  and 
decided  that  in  the  event  of  his  death  she  should 
occupy  the  position  which  he  filled  as  the  head  of 
the  bunily.    They  cited 

Mories  v.  Th«  Bishop  of  Durham,  10  V«s.  185 ; 

Knight  v.  Knight,  3  Boar.  148 ; 

Oreen  r.  Uarsden,  1  Drew.  646. 
And  they  referred  to  Biokenson  v.  Wright  (5  H.  k 
N.  401;  on  appeal,  6  H.  &  N.  84S)  as  showing 
that  a  conveyance  whioh  would  be  void  aa  agunst 
a  purchaser  for  value  may  be  supported  aa  .beiitg  a 
provision  for  an  illegitimate  cMld. 
Bristowe,  Q.  C,  in  reply,  cited, 

Bmifh  V.  Bmith,  2  Ju.  N.  S.  967; 

Batnss  v.  Pat<^,  8  Ye*.  604 ; 

WWAamu  v.  WiOMims,  1  Sim.  K.  8.SS8. 

W.  B.  ffeaA,  for  the  trustee. 

Lord  Justice  Jakes  thou^t  that  the  Ties- 
Chancellor's  decision  was  right.  Independently 
of  any  authorities,  he  thought  that  there  could  be 
no  reasonable  doubt  as  to  the  meaning  of  the 
clause  in  question.  The  testator  was  a  tradesman 
carrying  on  his  business  in  the  house  in  Goekspor- 
street,  which  he  devised  by  his  will ;  and  at  the 
time  when  he  made  his  will  he  was  in  the  prime 
of  his  life,  his  wife  was  not  advanced  in  years,  and 
they  had  a  young  fkmily.  Such  being  tne  state  of 
his  circumstances,  he  by  his  will  gave  to  his  irife 
the  house  in  Cockspur-street  and  all  his 
property,  "  the  whole  to  be  at  her  disposal  in  any 
way  she  may  think  best  for  the  benwt  of  herself 
and  family.  Did  those  words  create  any  trust 
affecting  the  property  thus  beaneathed  P  When 
he  heard  the  numerous  cases  reaa  whidi  had  been 
cited  on  behalf  of  the  appeDants,  his  Lordship 
oould  not  avoid  thinking  timt  t3ie  officious  inter* 
fferenoe  of  the  Court  of  Chanoeiy  to  interpose 
trusts  in  cases  where  testators  never  thought  of 
creating  any,  must  often  have  been  bat  a  veiy 
omel  kindness.  If  anyone  had  told  the  testator 
in  this  case  that  immeaiotdy  after  his  death  asnit 
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taaM  )»Te  been  commenoed  in  the  Court  of 
Cbmeerj  by  one  of  his  in&nt  children  throagh 
the  mediom  of  a  next  friend  to  administer,  as  it 
«H  called,  the  trusts  of  his  wUl,  hiA  Lordsfajp  was 
eotain  that  the  testator  would  have  been  very 
modi  shocked.  His  Ii<»dship  was  satisfied  that 
the  testitor  did  not  intend  to  create  any  trust,  and 
tbdit  iroold  be  a  violation  if  the  result  of  the 
■ctds  which  he  had  used  was  to  make  his  wife 
inythinK  else  but  his  successor  in  his  property  and 
the  head  of  the  family  exactly  as  he  himself  had 
been.  If  instead  of  making  a  gift  in  these  words 
to  hia  wife  he  had  made  a  gift  to  his  three  sons, 
aod  then  had  directed  each  son's  share  should  be 
at  Us  disposal  as  he  should  think  best  for  the 
beaeSt  of  himself  and  his  family,  such  words 
mold  have  shown  clearly  that  the  testator  was 
Bot  nin  BDOogh  to  suppose  that  he  himself  could 
&pMe  of  his  property  in  a  better  way  than  his 
BM  as  his  sucoeesors  could  do,  and  his  L<»dahip 
tkoght  that  the  reasons  in  favour  of  such  a 
emtniction  were  at  least  as  staong  in  the  case  of  a 
lidDw,  who  would  natorally  succeed  her  husband 
at  the  head  of  the  family.  But  it  was  said  that  the 
aMtmction  of  the  clause  was  already  concluded 
Iw  authority.  His  Lord^up,  however,  thought 
teat  the  present  case  was  distisguishable  in  several 
napects  from  the  authorities  which  had  been  cited. 
lathe  Sxtt  place  the  dauae  commenced  witJIi  an 
aiMofait*  gift  of  the  property  to  the  widow,  and  it 
mut  be  shown  that  that  gift  was  cat  down  by 
(oaas  of  the  eobsequent  words.  It  was  sought  to 
grt  rid  of  the  force  of  the  argument  that  there 
onld  not  be  a  trust  in  this,  case,  becwise  in  order 
to  evaafee  a  trust  there  most  be  a  defined  property 
to  be  afieoted  by  it,  and  definite  objects  to  benefit 
hy  iti  by  saying  that,  notwithstanding  the  ex- 
igence cc  this  very  difficulty,  the  ooort  in  previous 
csMtef  •  aimilarnatare,  socb  as  Groekett  v.  Cntckett 
(aKaiia.),  withoat  determining  what  the  interest 
tikai  by  the  children  was,  yet  had  decided  that 
tha  duldreo  took  some  interest  under  the  gift, 
aad  it  was  contended  that  in  the  present  case  the 
OMBt  ooold  say  that  an  obligation  was  imposed 
npaa  the  wife  to  make  a  provision  for  the  fiunily, 
M  that  the  plaintiff  who,  as  illegitimate,  was  not 
<Mof  the  fiuaily,  could  not  take  any  interest  wha^ 
CMn  Jt,  however,  such  an  obligation  was  imposed 
«the  wiie^  it  oonld  not  be  extended  to  anything 
■an  than  the  providing  of  maintenance  Kir  the 
■tidnn  daring  the  widow's  life.  The  gift  could 
aot  possibly  be  oonstmed  as  a  life  estate  to  the 
viinr  with  remainder  to  the  children  after  her 
dath,  either  in  equal  shares,  or  in  such  proportions 
*■  abe  m^ht  appoint,  whether  exclusively  or  not. 
U  ttM  mm  not  tbe  tnut  which  was  to  be  implied, 
^■tmeitf  TheoontaitionofMr.  Bristowewas 
that  whatever  |]art  <^  the  property  was  not  ex- 
{■dad  hj  tbe  widow  in  her  lifetime  was  to  reaooain 
Uagne  w»y  or  other  for  the  benefit  of  her  family, 
iMt  hia  Loidahip  did  imt  see  how  that  meaning 
odd  be  attributed  to  the  words  of  the  gift.  The 
itaaoA  in  Grothatt  v.  Oroekatt  was  onlv  this,  that 
Oder  a  aamilaiP  gift  the  children  tooK  some  in- 
tttcit,  and  hie  Ixtrdship  could  not  see  how  the 
widow  in  tbe  present  case  could  be  called  upon  to 
do  more  than  honesUy  to  fulfil  such  an  oUigation, 
it  it  existed,  by  applying  a  part  of  the  propertrfor 
ae  benefit  <rf  the  children,  la  Qotyreyr.  Ooifrey 
iMmm.),  which  was  said  to  be  like  the  present 
«»,  Hatherley,  L.  C,  then  Wood,  V.  C,  did  not 
define  the  extent  of  the  interest  of  the  children, 


but  he  commenced  hia  judgment  by  saying  that 
there  was  clearly  a  trust  for  their  benefit ;  that  was 
his  raiio  decidendi.  In  the  present  case  it  coidd 
not  be  said  liiat  there  was  a  trust.  Then  in  Ctod- 
frey  v.  Cht^ey  the  yice-Chancellor  proceeded  to 
say,  "  Where  there  were  strong  expressions  indi- 
cating an  intention  that  the  devisee  or  legatee 
shouM  hold  the  prcmerty  free  from  control,  the 
words  denoting  a  wish,  request,  or  recommenda- 
tion were  considered  to  be  controlled,  and  it  waa 
held  that  no  trust  was  created ;  bat  there  was  no 
such  indication  here.  The  only  difficulty  arose 
from  the  words  'as  to  her  seemeth  best,'  but  it 
was  not  necessary  to  determine  now  to  what 
extent  the  children  were  entitled.  It  might  be 
tibat  those  words  were  merely  a  direction  as  to 
the  control  and  manag^ement  of  the  property." 
That  case  was  therefore  disting^uishable  from  uie 
present,  unless  the  words  "to  be  at  her  di^osal 
m  any  way  she  may  think  best  for  the  benefit  of 
herself  and  family,"  were  to  be  taken  to  give  to 
the  widow  notiiing  more  than  a  reasonable  discre- 
tion with  r^ard  to  the  control  and  management  at 
the  property.  Such  a  o(niatruotion  would  be  dearly 
inconsistent  with  the  words,  for  it  was  evidently 
the  intention  of  the  testator  that  his  widow  should 
be  able  to  risk  the  whole  of  the  property  in  carry- 
ing on  his  trade.  Theae  two  cases  were  the  prin- 
cipal authoritiee  relied  upon  fay  the  appellant^  the 
others  which  were  dtea  bedn^  only  illustrations 
of  the  same  prindple.  They  did  not  remove  tha 
difficulty  whioh  arose  fiom  the  use  of  sadi  an 
indefinite  word  as  "  family,"  the  widow  having 
power  to  dispose  of  the  pr^erty  as  she  thought 
best.  The  meaning  of  uie  worn  "  fiunily  "  could 
not  be  restricted  to  children,  it  was  ct^ble  oi 
including  sons  in  law  and  daughters  in  law,  ae 
well  as  sens  and  daughters.  And  it  was  impos- 
sible to  say  how  much  of  ^e  property  the  widow 
might  spend  in  her  lifetime,  and  therefmw  Qto 
subject  matter  of  the  aU%od  trust  was  as  indefi- 
nite as  the  objects  of  it.  There  was,  therefore,  in 
his  Lordship's  opinion,  no  trust  capable  of  being 
enforced  by  this  court.  If  any  objection  as  to  the 
disposition  of  the  proper^  was  imposed  upon  the 
widow,  she  had,  m  his  Lordship's  opinion,  fully 
discharged  it  by  giving  by  this  will  part  of  the 
property  to  persons  who  were  deu-ly^  members  of 
her  family,  and  port  of  it  to  an  illegitimate  grand- 
child whom  she  might  with  perfeot  honesty  sup- 
pose to  be  indudsd  under  the  description  of  her 
"teaalj."  The  decision  of  the  Yioe-Chaacellor 
must  consequently  be  affirmed,  and  the  appeal 
mnst  be  dismissed. 

Lord  Justice  Mbiubh  was  of  the  same  opinion. 
If  the  court  was  to  revorse  the  decision  of  the 
Yice-Chanoellor,  it  must  be  satisfied  that  the 
widow  had  exceeded  the  scope  of  the  authority 
conferred  on  her  by  the  testator,  and  it  nrast 
endeavour  to  discover  the  trae  meaning  of  the 
words  which  he  had  nsed  without  being  inflnenoed 
by  any  desire  to  find  tJtat  they  impceed  a  trust, 
llie  curonmstanoes  sorrotrnding  the  testator  wiien 
he  made  his  will  sfaoold  also  be  taken  into  account. 
Now  the  will  commenced  by  an  absdnte  gift  to 
the  wife  of  the  freehold  houm  aad  Si  the 
personal  property  of  every  description  belonging 
to  the  testator,  and  then  it  said  that  tiie  whole  was 
to  be  "at  her  will  and  disposal  in  any  way  she 
may  think  best  for  the  benefit  of  tersell  uid 
&imly."  What  was  the  meaning  of  "  at  her  will 
and  disposal  P"    To  bis  Lcndship's  view  it  w«« 
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oleiu-  that  the  testator  intended  his  wife  to  be  able 
to  dispose  of  the  corpus  of  the  property  in  any 
way  sne  pleased  for  the  benefit  of  herself  ana 
fitnuly.  And  in  the  absence  of  any  authority  to  the 
contrary,  he  should  have  thought  that,  by  the 
words  "  to  be  at  her  disposal  in  anv  way  she  may 
ihink  best  for  the  benefit  of  herself  and  family, ' 
the  testator  was  only  expressing  his  motive  in 
TnnlHng  the  bequest  to  bis  wife.  He  had  the 
fullest  confidence  in  her,  he  knew  that  she  was 
a  person  of  sense,  and  felt  satisfied  that  the  best 
way  he  could  dispose  of  his  property  would  be  to 
leave  its  distribution  in  her  hands.  Such  an 
arrangement  would  be  very  much  better  than  the 
creation  of  a  trust  which  nuKht  end  in  a  suit  in 
the  Court  of  Chanoenr.  His  Lordship  agreed 
with  James,  L.  J.  in  thinking  that  it  would  be 
a  cmd  thing  to  construe  the  gift  in  such  a 
way  as  entirely  to  defeat  the  testator's  inten- 
tion. It  was  possible,  however,  that  in  conse- 
quence of  previous  decisions  there  might  be  some 
dif&culty  in  the  way  of  giving  to  the  words  used 
by  the  testator  in  this  case  the  meaning  which 
appeared  to  his  Lordship  the  natural  one,  and  it 
might  be  that  the  "  &miiy  "  must  take  some  inte- 
rest under  the  gift.  Bat  then  the  question  was, 
what  was  the  interest  which  they  took  P  It  was 
impossible  to  give  to  the  bequest  in  this  case  the 
same  meaning  which  was  pat  by  Lord  Cottenham 
npon  the  wotob  nsed  in  OrockeU  v.  Crockett,  a  life 
estate  to  the  widow  with  remainder  to  her  family, 
for  that  would  be  inconsistent  with  her  having 
power  to  spend  even  part  of  the  corpus  in  her 
lifetime,  which  it  was  admitted  she  might  do. 
And  if  her  interest  was  not  a  mere  life  estate,  the 
result  was  that  the  interest  of  the  family  whatever 
it  might  be,  a  joint  tenancy  or  whatever  else  it 
might  be  called,  was  taken  by  them  at  the  same 
time  as  the  widow's  interest.  But  she  was  to 
determine  the  amount  of  the  interest  taken  bv  each 
of  the  members  of  the  family,  and  how  could  the 
court  say  that  there  was  a  trust  to  be.  executed 
when  the  testator  had  in  effect  said  that  he  placed 
such  confidence  in  his  wife  that  he  wished  her  to 
determine  in  what  way  his  property  should  be 
distribnted  P  The  court  could  at  any  rate  do 
nothing  more  than  interfere  to  prevent  the  widow 
from  giving  the  property  entirely  away  from  the 
&mily,  though  in  his  Lordship's  view  the  words 
of  the  giit  were  too  vague  to  enable  the  court  to  do 
that.  But  if  the  widow  had  power  to  give  some 
of  the  property  away  from  the  family,  his  Lordship 
could  not  see  that  she  had  exceeded  the  authority 
conferred  upon  her,  and  it  was  difficult  to  say  that 
she  could  not  make  a  provision  for  the  illegitimate 
child  of  her  son,  for  evec  if  that  child  was  not  to 
be  included  under  the  description  of  "  family,"  it 
might  be  very  beneficial  for  the  family  that  he 
shmild  be  provided  for.  In  the  case  ot  Wood*  v. 
Woods  the  gif;  was  in  these  words  :  "  I  do  consti- 
tute and  make  Elizabeth  my  wife  and  Thomas 
Woods  my  executors,  whom  I  do  appoint  to  sell 
and  dispose  of  all  my  estates  and  chattels,  in  such 
manner  and  form  as  they  shall  jointly  agree 
upon,  or  not  to  sell  if  it  seems  most  advisable 
to  keep  them,  or  in  any  way  that  they  shall 
think  proper,  and  that  every  creditor  have 
his  money,  and  if  sold  all  overflush  to  m^ 
wife  towards  her  support  and  her  family,  if 
■ay  there  be  after  paying  my  brother  for  his 
Jbronble,  and  all  other  debts  whatsoever."  The 
''e  there  had  no  power  to  dispose  of  anything 


until  the  amount  «rf  the  "  overflush"  was  ascer- 
tained. In  Crockett  v.  Crockett  the  gift  was  this— 
"  My  last  desire  is  that  all  and  every  part  of  my 
property  shall  be  at  the  disposal  of  my  most  tme 
and  lawful  wife,  Caroline  Crockett,  for  herself  and 
children,  in  the  event  of  any  unforeseen  accident 
happening  to  myself,  which  God  forbid."  There 
there  was  no  direct  gift  to  the  wife,  the  property 
was  to  be  at  her  disposal.  In  giving  judgment  in 
that  case  Lord  Cottenham  said  (2  Phil.  Sll) :  "It 
remains  to  be  considered  what  are  the  rights  and 
interests  of  the  widow  and  children  in  the  fond,  s 
ouestion  which,  if  to  be  decided  upon  the  terms  ot 
tne  will,  wonld  be  one  of  great  difficult;^,  and  npon 
which  the  authorities  and  opinions  of  jnd^  have 
widely  differed.  I  have,  however,  the  satisfiiction 
of  finoing  that  I  am  not  in  this  case  called  upon  to 
decide  this  question.  .The  brother,  accordm^  to 
my  construction  of  the  will,  and  the  aathonties 
above  referred  to,  had  a  personal  interest  in  the 
fund;  and,  as  between  herself  and  her  children, 
she  was  either  a  trustee  with  a  large  discretion 
as  to  the  application  of  the  fund,  or  she  had  a 
power  in  favour  of  the  children  subject  to  a  life 
estate  in  herself."  If  the  vagueness  of  the  words 
which  the  testator  used  rendered  the  question 
then  alluded  to  so  difficult  of  decision,  it  surely 
could  not  be  right  to  decide  it  at  all,  as  the  testator 
had  used  those  vague  words  expressly  in  orderto  pre- 
vent the  possibility  of  any  such  decision  being 
arrived  at.  The  words  used  in  the  present  case  Kkve 
a  much  fuller  power  of  disposition  to  the  widow 
than  the  words  used  in  Crockett  v.  Crockett.  In 
Oodfrey  v.  Oodfrey  the  gift  was  this  :  "  I  do  hereby 
beaueath  to  my  wife  the  whole  of  my  property, 
ana  it  is  my  dying  wish  that  the  property  which 
I  now  bequeath  to  my  wife  shall  be  useii  as  to 
her  seemeth  best  for  her  own  and  her  chil- 
dren's welfare."  The  Lord  Chancellor,  then  Wood, 
Y.  C.  said  that  there  was  clearly  an  imphed 
trust,  but  added  that  the  words  "as  to  her 
seemeth  best "  created  the  difficulty,  but  that  it 
might  be  that  those  words  referred  only  to 
the  control  and  management  of  the  property. 
So  that  if  the  words  relating  to  the  disposal 
of  the  property  could  not  be  restricted  to  ihe 
control  and  management  of  the  property,  the 
yice-Chancellor  would  have  found  it  difficult  to 
come  to  the  conclusion  that  the  widow  took 
nothing  but  a  partial  interest.  In  the  present  case 
his  Lordship  considered  that  the  wife  had  power, 
not  merely  to  manage  the  property  as  she  thought 
fit,  but  to  expend  the  corpus  of  it,  and,  therefore, 
her  power  of  disposition  was  not  confined  to  it« 
control  and  management.  For  the  decision  of  the 
case  it  was  enough  to  say  that  his  Lordship  was 
not  satisfied  that  the  wife  had  gone  beyona  the 
Umits  of  the  authority  conferred  upon  her  by  the 
testator.  The  appeal  must  therefore  be  dismissed 
with  costs. 

Solicitors  for  the  appeUants,  Bogmrs,  Jvtt,  asd 
Rogers. 

Solicitor  for  the  respondent,  Dubois. 
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March  17  and  18. 
(Before  the  Lohds  Justices.) 
8nma%  v.  Heaion's  Stesi,  axb  Iron  Cokpant 

(Ldutxi)). 
Compaay — Agreetnent  by  nem  company  to  pwrcha$e 
—Undertaking  by  plaintiff  to  take  gharea  in  n«to 
company  —  Agteement   not   completed — I$tue    of 
Aart*  to  jalainiiff — Intertum   of  his  name  on 
njitter—UontribiUory. 
£y  an  agreement  between  an  already  eifiating  com- 
forty.  li;  and  a  new  company,  H,,  company  L. 
vat  to  purchase  the  bxuiness  of  company  H. ;  but 
it  teas  provided  by  the  agreement  that  if  before  a 
ttated  day  there  should  not  be  allotted  to,  and 
rtjiitered   in  the  names  of,  responsible  parties, 
at  members  of  company  U.,  one-fourth,  at  least, 
of  10,000  preference  shares,  it  should  be  lavful  to 
idermine  that  agreement  by  notice  in  writing. 
It  vms  further  agreed  that  6000i.  as  deposit  on 
secount  of  the  purchase-money  should  be  paid  to 
At  plaiiUiff,  tcno  was  a  shareholder  and  director 
tfboth  coTnpanies,  on  behalf  of  tlie  vendor  com- 
pany,  and  that  tlte  remainder  should  be  paid  on  a 
slaUd  day.     On  the  satne  day  the  plaintiff  signed 
an  mtdertaJcing,  addressed  to  the  directors  of  tlte 
H.  company,  that,  in  consideration  of  the  above 
agreement,  he  undertook  and  agreed  that  tlie  share- 
holder* in  the  L.  company  m,entioned  in  a  schedule 
should  apply  for  certain  preference  shares  in  the 
E.  company,  and  that,  if  they  did  not,  he  would 
himself  apply  for  and  take  an  dlloiment  of  the 
said  shares.    As  the  preference  shares  were  not 
mbseribed  for  by  the  memiers  of  the  L.  company, 
the  S.  company  entered  the  plaintiff  b  nams  on 
their  regi^er  for  1708  shares,  and  they  at  once 
gave  him  notice  that  they  had  done  so ;  but  the 
coniraet  loas  not  completed  on  the  day  fixed,  by 
reason  of  the  inability  of  the  H.  convpamy  to  pay 
ihtsum  then  agreed  to  be  paid,  oma  within  due 
time  the  L.  company  gave  the  notice  provided  for 
to  determine  it.    A  motion  under  sect.  35  of  the 
Companies  Act  1862,  to  remove  the  plaintiff's  name, 
hanng  failed,  as  the  L.  company  could  not  appear 
tcpon  it,  the  present  biU  was  filed  for  the  same 
purpose  ;  amd  on  appeal,  it  was 
oM  {reversing  the  ckcisiott  of  Malins,  V.C.),  thai 
Che  agreement  and  undertaking  constituted  but 
OM  transaalion ;  that  the  latter  was  coTiditional 
only  upon  the  former  being  completed ;  and  that  in- 
omnucA  as  the  H.  company  had  fculed  in  its  engage- 
ments, and  the  agreement  had  been  duly  rescinded 
by  the  L.  company,  the  plaintiffs  name  had  never 
properly  been  placed  on  tlis  register  of  the  H.  com- 
paay, and  must  now  be  removed  from  it. 
This  was  an  appeal  by  Mr.  Jolm  Simpson,  the 
piiintiS,  whose  oill,  prayinjf  a  declaration  thi&t  he 
VI8  not  a  holder  of  1706  shares  in  the  defendant 
csmpany,  which  had  been  allotted  to  him,  and  for 
ui  order  to  rectify  the  register  of  shares  of  that 
company,  by  striking  out  his  name  as  the  holder 
the(«af,  was  dismissed  by  Malins,  Y.C.,  nnder  cir> 
mnstaiicea  which  sufficiently  appear  in  the  report 
ttibe  hearing  before  his  Hononr  in  23  L.  T.  Sep. 
N.  8.  510 :  (see  also  Re  Heaion's  Steel  and  Iron 
Coemany,  Simpson's  Case,  L.  Bep.  9  Eq.  91 ;  21 
L  T.  ft^.  N.  8.  629.) 

Cotton,  Q.  C.  and  Charles  T  Sitnpion,  supported 
the  appeal 

Glasse,  Q.  C,  and   CracknaU,  on  behalf  of  the 
Beaton  Company,  supported  his  Honour's  decree. 
Boikurst,  for  aiiotner  defendant  company,  the 


Langley  Mills  Steel  and  Tronworks  Company 
(Limited),  took  no  part  in  the  argument,  but  asked 
for  his  costs.    The  authorities  cited  were  : 

Be  the  Aldborough  Hotel  Company,  Simpson's  Case, 

L.Bep.4Ch.App.l84; 
The  Bast  QUyucesUrshire  BaHway  Companv  T.  Bar- 
tholomew, Ij.  Bep.  3  Ex.  15;  17  L.  T.  Bep.  N.  S. 

Bhces'r.  Slum,  2  Oiff.  545 ;  3  L  T.  Bep.  N.  S.  896 ; 

4  L.  T.  Bep.  N.S.  S8S ; 
Boss  T.  The  Estates  Investment  Company,  L.  Bep. 

3  Ch.  App.  682 ;  19  L.  T.  Bep.  N.  8. 61. 

Lord  Justice  James  said : — Mr.  Cotton,  we  need 
not  trouble  you  to  reply  in  this  matter. 

When  this  case  really  comes  to  be  considered,  it 
appears  to  me,  and  also  to  the  Lord  Justice,  a  very 
plain  case  indeed-  upon  that  alone  which  it  is 
material  we  should  give  judgment  upon,  viz.,  upon 
the  true  construction  of  the  contract  of  the  4th 
Not.  1868.  The  question  is,  whether  that  contract 
of  the  4th  KoT.  1868,  a  simple  contract  on  the  part 
of  Mr.  Simpson,  the  plaintiff,  that  he  would  apply 
for  and  take  shares,  was  a  contract  in  substance 
that  he  would  take  so  many  shares  in  the  company, 
and  did  the  company  allot  him  those  shares  before 
he  had  withdrawn  that  application  of  his  for  them ; 
that  is  to  say,  do  the  words,  "  I  will  myself 
apply  for  and  take  an  allotment,"  reallr  amount  to 
an  application  for  shares,  and  did  the  contract 
become  complete  when  the  number  were  allotted 
to  him  by  nis  being  put  upon  the  register  for 
them  P  If  that  were  so,  if  that  was  the  meaniuK 
of  it,  and  the  languagelhere  being,  "  apply  for  and 
take "  in  the  ordinary  case,  that  would  not 
be  material  perhaps;  but  I  do  not  want  to 
express  an  opinion  upon  the  meaning  of  it;  one 
can  easily  conceive  that  in  many  cases  that  would 
be  exactly  the  same  thing  as  a  positive  under- 
taking on  his  part.  If  that  were  a  positive  appli- 
cation for  shares,  and  an  allotment  of  them,  he 
would  havq,  become  a  shareholder.  The  whole 
oircomstanoes  of  the  case,  the  agreement  itself, 
and  the  surrounding  circumstances,  show  beyond 
all  question  to  my  mind  that  Mr.  Simpson's 
undertaking  to  apply  for  shares  was  only  part  and 
parcel  of  an  entire  transaction  between  the  two 
companies  and  Mr.  Simpson,  as  the  chairman,  he 
bincung  himself  on  behalf  of  one  of  the  companies, 
one  part  of  the  transaction  being  a  contract  for  a 
transfer  of  the  property  of  the  Langley  Mills  Steel 
and  Iron  Company  (Limited),  a  contract  which  was 
to  be  performed  for  the  payment  of  the  liabilities 
of  the  company  to  the  extent  of  21,0002.,  and  the 
payment  ot  the  balance  in  money  according  to  the 
contract  on  terms  between  the  two  companies,  but 
of  course  according  to  the  subsidiary  contracts 
which  were  made  with  Mr.  Simpson,  and  between 
Mr.  Simpson  and  the  shareholders  of  his  own  com- 
pany, the  Langley  MiUs  Company. 

Now  if  it  be,  as  it  appears  to  me  to  be,  reason- 
ably clear,  that  the  uiplication  for  the  shares  was 
to  be  an  application  tor  shares  to  be  allotted  and 
taken  as  part  of  the  balance  of  the  sum  of  34,0001., 
the  shares  to  be  shares,  part  wholly  paid  up,  and 
part  partly  paid  up  to  the  sum  of  62.  per  share, 
then  they  could  not  be  shares  of  the  same  kmd 
as  those  which  the  public  were  invited  to  subscribe 
for  as  the  "  preference  "  shares,  as  they  are  called, 
with  101.  nnpaid  and  to  be  paid  to  the  company. 

Now,  on  the  26th  Jane,  the  Heaton  Company, 
not  having  performed  its  agreement,  and  not 
being  in  a  position  apparently  to  perform  it,  and 
not  being  now  in  a  position  to  perform  it,  took 
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upon  themselves,  trith  that  oontnuit  nncompleted, 
to  regiater  Mr.  Simpson's  name  on  the  list  of 
Bhareholders  for  those  shares.  It  appears  to  me 
that  that  is  a  thing  which  th^  nad  no  right 
whatever  to  do.  He  had  a  right  to  moke  nis 
application  to  be  removed  from  the  list  in 
respect  of  those  shares,  and  this  court  had 
no  jurisdiction  to  refuse  him  that  reUef  on 
any  grounds  such  as  have  been  suggested, 
namely,  some  equitable  or  moral  considerations 
arising  from  the  mode  in  which  Mr.  Simpson  is 
said  to  have  proceeded  in  this  transaction.  It  is 
said  as  gainst  Mr.  Simpson  that  he  received 
6000Z.,  and  that  it  is  inequitable  for  him  to  avail 
himself  of  the  terms  of  the  agreement  keeping  the 
60002.  in  his  pocket.  What  Mr.  Simpson  says  as 
to  that  seems  to  me  to  be  reasonable  and  proper. 
"  The  60001.  was  paid  as  a  deposit  to  the  company 
of  which  I  was  chairman ;  it  was  to  be  returned 
when  the  contract  was  rescinded  (which  it  was), 
but  subject  to  on  account  as  to  the  expenses  and 
losses  incurred  in  the  intermediate  period  between 
the  time  of  the  signing  of  the  agreement  and  the 
time  for  the  rescission  of  it."  'Hiat  account  is  yet 
to  be  taken  ;  whether  it  will  result  in  a  liability  of 
Mr.  Simpson  as  distinct  from  the  liability  of  the 
company  it  is  not  for  ns  to  say  anything  about  now, 
bnt  the  money  is  to  be  paid  according  to  the  con- 
tract when  the  account  is  taken  and  the  balance 
is  finally  ascertained,  whatever  balance  that  is. 
That  being  so,  it  appears  to  me  there  would 
be  no  right  to  put  him  on  the  hat  until 
the  contract  was  flilfilled,  or  until  there  was 
at  least  part  fulfilment  of  the  contract.  Now,  that 
being  the  state  of  the  case,  there  were  not  2500 
shares  on  the  Ist  July  1869  on  the  register,  or  such 
shares  as  were  contemplated  by  the  7th  article  of 
the  contract  between  the  two  companies ;  there 
were  not  those  shores  on  the  register,  and  there 
not  being  those  shares  upon  the  register,  Mr. 
Simpson's  comrany  had  a  legal  right  to  rescind 
the  contract.  That  being  rescinded,  the  whole 
thing,  it  seems  to  me,  has  fallen  to  the  ground. 
Mr.  Simpson  is  not  a  shareholder,  and  never 
became  liable  to  be  a  shareholder  in  this  company. 
I  have  not  the  slightest  doubt  as  to  the  meaning 
ot  this  clause,  viz.,  that  the  shares  which  were  to 
be  token  on  ^e  completion  of  the  purchase  were  to 
be  no  part  of  the  preference  shares.  It  is  obvious 
what  tne  meaning  of  that  is,  that  the  public  were  to 
Bubacribe  for  at  least  one-fourth  of  the  10,000  shares, 
which  would  provide  a  present  working  cash  capital 
of  25,000{.,  and  if  that  was  not  done,  then  the  wnole 
bargain  between  the  two  companies  was  to  come  to 
an  end.  I  am  of  opinion  that  Mr.  Simpson  was 
quite  right  in  his  contention,  and  was  entitled  to 
nave  his  name  removed,  and  that  the  company 
which  has  resisted  it  must  pay  the  coste  which 
Mr.  Simpson  has  been  made  to  pay  to  the  Langley 
Mills  Company,  which,  as  I  observe,  was  one  of  the 
grounds  on  which  the  Vioe-Chancellor  refiised  to 
give  the  relief  upon  the  application  being  mcwle  on 
the  motion.  It  appears  to  me  that  is  what  the 
decree  ought  to  be. 

Lord  Justice  Mkllisr  said: — ^I  am  of  the  same 
opinion.  I  think  it  is  really  sufficient  to  look  at 
the  contract  of  the  4th  Nov.  1868,  and  the  inden- 
ture of  purchase,  which  was  executed  oil  the  same 
day,  ana  that,  upon  the  oonstmction  of  those  two 
doonments,  it  is  reasonably  plain  that  Mr.  Simpson 
neror  became  a  holder  of  these  shares.  Now  he 
undertakes  that  "  in  the  event  of  the  shareholders 


to  whom  I  have  referred  not  maiking  such  applica- 
tion, I  will  myself  i^ply  for  and  take  an  allotment 
of  the  said  shares,"  stating  what  they  are  to  be,  and 
how  much  was  to  be  paid  up,  and  that  the  Lan^ey 
Mills  Steel  and  Ironworks  Company  (Limited) 
shall  give  credit  to  the  Heaton  Sted  and  Iron 
Company  (Limited)  for  the  aggregate  amount  of 
the  said  preference  shares,  so  tobe  allotted  as  afore- 
said, as  against  the  balance  of  the  smn  of  34,0001., 
bbing  the  purchase  money  thereinbefore  referred 
to.  It  is  quite  clear  on  the  face  of  the  contract 
signed  by  Mr.  Simpson  on  the  4th  Nov.  1868,  that 
these  shares  were  to  be  taken  in  part  payment  of 
the  purchase  money.  Then,  when  we  look  at  the 
agreement  of  purchase,  we  find  by  the  second 
clause  of  it  that  the  conveyance  is  to  be 
made  on  or  before  the  Ist  July  1869,  that 
is  to  say.  the  conveyance  of  the  whole  property 
of  the  langley  Mills  Company  by  the  Langley 
Mills  Company  to  the  Heaton  Coitapany ;  and  then, 
by  the  5th  clause,  that  the  purchase  money  of 
31,3752.  7s.  10(2.  is  to  be  paid  at  the  same  time.  I 
should  have  thought  it  was  perfectly  clear  that, 
when  there  is  an  agreement  for  the  purchase  of 
property,  real  and  personal,  and  the  conveyanxx  is 
to  be  made  at  a  certain  day,  and  the  purchase- 
money  is  to  be  paid  on  the  same  day,  the  whole 
thing  must  be  completed  together,  and  that  the 
party  cannot  be  bound  to  pay  the  purchase  money 
unless  he  gets  the  conveyance,  nor  the  other  party 
bound  to  execute  the  conveyance  unless  he  gets  the 
purchase  money.  And,  indeed,  if  it  hod  not  been 
for  the  extraordinary  circumstance  that  part  of  the 

Purchase  money  is  to  be  paid  in  shares,  and  it  so 
appens  &om  the  circumstances  that  have  taken 
place  that  it  is  for  the  advantage  of  the  purchaser 
that  he  should  have  paid,  instead  of  its  being,  as  it 
usually  is,  for  his  advantage  that  he  should 
not  have  paid,  no  such  question  as  this  ooold 
possibly  have  arisen;  for  let  us  suppose  that 
the  Heaton  Company  was  a  prosperous  com- 
pany, dividing  from  5  per  cent,  to  10  per  cent 
dividend,  they  would  say  at  once  to  Mr.  Sin^Mon, 
"You  have  received  a  large  quantity  cf  paid-np 
shares  which  you  have  not  given  one  fiirtiung  ot 
consideration  for,  and  now  vou  are  receiving  from 
5  per  cent,  to  10  per  cent,  dividend  upon  them.  By 
mistake  we  have  paid  the  purchase  money  before 
we  have  g^t  the  mil  and  personal  jsoper^  which 
was  to  be  conveyed  to  us ;  yet,  inasmuch  as  your 
company  is  under  liquidation,  and  never  has  con- 
veyed to  us  that  property  as  to  which  these  shaies 
were  given  to  you  as  purchase  money,  the  whole 
thing  IS  gone,  and  you  must  lose  your  shares."  I 
think  that  there  really  would  have  been  no  donbt 
about  it,  but,  as  it  appears,  they  wished  to_  keep 
him  fixed.  It  appears  tome  quite  plain  thatit  ms 
a  whole  and  entire  contract,  wd  that  they  were  not 
entitled  to  require  Mr.  Simpson  to  take  the  shores 
until  they  had  the  rest  of  the  purchase  money 
ready,  and  until  the  Langley  Mills  Conqxmj  were 
ready  to  complete  the  purdiase  by  execntmg  the 

S roper  deeds.  If  the  berKain  went  off  through  Ute 
lult  of  the  Langley  MiQs  Company,  the  Heot<a 
Compony  might  have  filed  their  bill  to  compel  the 
rantract  to  be  specifically  performed ;  but  I  cannot 
conceive  that  tney  are  entitled  to  moke  a  partial 
performance  of  it  "by  registering  Mr.  Simpson.  It 
also  appears  to  me  quite  clear,  as  it  does  to  the 
Lord  Justice,  that  these  shores  were  not  to  be  part 
of  the  one-fourth  of  the  10,000  preference  shiws 
irtiioh  were  to  be  subscribed  b^sre  the  Ist  Jnly» 
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«id  if  (hey  neve  not  snbeoribed,  then  eitbw  party 
WM  gntitJod  to  get  rid  of  them.  It  i^^)«ar8  to  me 
aaite  clear  that  that  waa  aclaose  put  m  prinoipally 
for  the  protection  of  the  Langlev  Mills  Campaay, 
m  (vder  that  they  might  not  be  beuiid  to  complete 
the  pmndbaae  n^eaa  there  was  cqah  enoogn  to 

Ej  S>r  their  liabilitiee,  and  that  they  were  to 
ve  the  cMh  ready.  There  might  probably 
liare  been  a  qneetion  if  they  had  got  those 
3S00  shares  anbeoribed  for  before  the  nnt  July, 
-aoi  bad  given  notice  to  Mr.  Simpacm  and  the 
thaiehukiers  that  they  bad  got  the  m<ney  ready 
mi.  the  shares  ready,  whether  the  shareholders 
oagbt  not  to  have  come  in  and  been  ready  on 
thor  part  to  have  taken  their  sbaree  on  the  1st 
Joly,  and  if  they  had  not  been  ready,  whether  Mr. 
SinpwMi  would  not  hove  been  bound  to  have  been 
Ridy  for  tiiem.  But  as  in  point  of  fact  those 
ilaies  were  not  subscribed,  the  consequence  was 
tkat  either  party  had  power  within  ten  daya  from 
dat  time  to  rescind  the  contract  altogether,  and 
ntil  the  ten  days  were  peased,  there  were  the 
200  shares  not  subsoribea  for  at  all.  Then  the 
notice  is  given  within  the  ten  daya  by  the  Langley 
MiDs  Ccanpai^,  the  whole  contract  came  to  an  end 
as  it  appears  to  me,  and  of  coarse,  this  being  only 
«perti«Mi  at  the  contraot,  it  oaaie  to  an  end  with 
tiwreatof  ijb. 

Dedare  the  plaint^  not  hound  to  acoept  the 
$harem  e»tertd  in  his  name,  and  that  m  was 
not,  and  never  had  been,  a  Aareholder  in  re- 

ret  of  the  1708  »hore$,  and  that  the  eompany 
all  UUngi  neeBt$ary  to  reeUfy  the  register 
and  to  rBMOvfl  M»  name,  and  thai  the  company 
pay  the  eotia  of  the  plaintiff,  including  those 
of  tha  Langley  MiUs  Company,  but  no  costs 
of  the  appeaL    Deposit  to  be  returned. 
SoUcUora  for  the  appeUant,  and  for  the  defen- 
dsnts,  the  Langley  JGUb  Company,  Bisley  and 
ataker. 

Solicitor  for  the  defendants,  the  Heaton  Com- 
fuj,  Manning. 

March  22  aitd  23. 

(Before  the  Lobsb  Justices.) 

Be  Bu>wsb's  Trusts. 

VtU—Conttruetion — Bequsst  —  To  great  nephew 
A.  "and  other  nepJiews  and  nieeea" — Wlio  en- 
titled. 

-i  testator,  after  a  devise  of  real  estate  to  trustees 
for  his  "  great  nephew  L.,"  devised  the  residue  of 
Us  real  estate  npon  trust  for  his  sister  8.  for  life  ; 
<Ar  her  decease  he  directed  his  trustees  to  sell 
mis  loiter  realty,  and  to  pay  and  divide  the  net 
proceeds  "  unto  and  between  his  great  nephew 
6.  W.,  and  such  others  of  his  nephews  and  nieces 
as  shiudd  he  living  at  his  or  his  said  sister's 
ieeease,  in  equal  shares  and  proportions." 

M  tks  dale  of  his  unfl  the  testator  had  the  two  great 
•sf^ews  mentioned  who  were  the  only  children  of 
«  asoeoad  MMM,  and  numerous  other  nephews  and 
msets,  grand  nephews  and  grand  nieces : 

MM(reo«rsistg  a  decision  of  atuart,V.O.),thatthe  use 
of  the  words  "  sueh  others  "  of  nephews  and  nieces 
fiftowimg  the  words  "  hisgreat  nephew  Q.  W.,"  did 
not  imfiythat  the  nephews  and  nieces  there  referred 
towtre  to  he  great  nqphewsand  great  nieces,  hut  thai 
the  position  of  thefamHy  and  Hie  whole  scheme  of 
the  imS  shnsed  that  the  words  "nephews  and 
ntettt"  must  he  construed  to  bear  their  common 


and  proper  sense  as  the  chUdren  of  hrothera  a»d 

sisters. 
This  was  an  iu>peal  by  the  original  petitioners  from 
a  decision  of  Stuart,  V.C.,  rqx>rted  in  23  L.  T.  Bep. 
!N.  S.  548,  whwe  all  necessary  fitcts  are  set  forth. 

Sir  BovndeU  Palmer,  Q.C..  Bickimion,  Q.C.,  aod 
Freding  supported  the  appeal. 

Kardaiie,  Q.C.,  and  Badeock,  for  his  Honour's 
order. 

Simmonds  and  Bof/er  fbr  other  parties. 

l^e  antherities  referred  to  were : 
Shelley  r.  Bryer,  Jao.  207  ; 
Thompsony.  BoUnson,  27  Bear.  488;  1  L.  T.  Bep. 

N.  sTiai ; 

Sonderion  T.  Bayley,  4  U7I.  &  Cr.  56 ; 

Janus  T.  Smith,  14  Sim.  294 ; 

Crook  T.  Whitley,  7  De  O.  U.  A  O.  400; 

Weed*  T.  BrisUm,  L.  Bep.  2  Eq.383;   14  L.  T.  Bsp. 

N.  S.  587; 
S«  Standley't  BticUe,  L.  Bap.  S  Eq.  303 ; 
Smith  T.  IMiard,  3  K.  &  J.  252. 

Without  calling  for  a  reply. 

Lord  Justice  James  said :  This  is  an  appeal  from 
the  decision  of  the  Yioe-Cbaseellor  (Sir  John 
Stuart)  upon  the  construction  <^  the  following 
gift :  "  Upon  trust  to  pay  and  divide  the  remadnder 
of  the  said  trust  mooeys  unto  and  between  vav 
great  nephew,  George  WiUiam  Wilson,  and  sncfi 
other  of  my  nephews  and  nieces  as  shall  be  livinK 
at  mine  and  my  said  sister's  decease,  in  equtd 
shares  and  proportions,  and  which  I  gi'^v  and  be- 
queath to  each  of  them  accordingly.  The  coot- 
struction  put  upoQ  this  gift  by  the  V  ioe-Chanealkr 
was  that  the  words  "  nephews  and  nieces "  in> 
eluded  not  only  nephews  and  nieces  bat  greab 
nephews  and  great  nieoee,  and  that  all  those  who 
were  living  at  the  death  of  the  testator,  and  all 
those  who  came  into  existence  between  that  time 
and  the  death  of  the  sister  then  living  took  per 
capita  aa  tenants  in  common.  It  was  not  demed 
in  the  argument  before  us  that  the  words 
"  nephews  and  nieces  "  naturally  and  ordinarily 
mean  the  children  of  a  brother  or  the  childrNi  of  a 
sister,  and  that  they  do  not  include  more  remote 
descendtuuts  than  such  children.  But  it  was  said 
that  we  have  here,  in  the  testator's  own  words,  an 
indication  plain  that  be  intended  by  the  descrip- 
tion of  "  nephews  and  nieces  "  to  include  g^rmt 
nephews  and  great  nieces.  It  is  said  that  that  is 
made  clear  by  the  words  "such  other  of." 
It  was  contended,  certainly  not  without  force, 
that  to  say  "such  other  of  my  nephews  and 
nieces "  implies  that  the  great  nej^ew  (}eo. 
Wm.  Wilson  was  one  of  uiat  class  of  which 
the  others  were  described  as  "  such  other " ; 
that  it  implies  that  they  were  to  be  others  of  the 
same  class  of  which  he  the  gpreat  nephew  G.  W. 
Wilson  was  one.  But  before  we  alter  the  meaning 
of  words  in  obedience  to  a  sappxised  indication  t£ 
intention  of  the  testator,  before  we  deviate  from 
the  direct  path  in  order  to  follow  a  light  which 
has  been  given  by  the  testator,  we  must  take  care 
to  be  reasonably  sure  that  it  is  a  genuine  light 
held  out  by  the  testator  himself,  and  that  we  are 
not  following  the  glare  of  a  wiU-o'-the-wisp  into  a 
morass ;  and  it  is  necessary,  therefore,  to  consider 
not  merely  these  words,  but  the  whole  of  the  will 
and  the  whole  of  the  surroimding  circumstances. 
Now,  the  frame  of  the  testator's  will  was  this : 
Having  two  {preat  nephews,  the  children  of  a 
deceased  niece,  and  having  other  nephews  and 
nieces,  the  children  of  his  sister  Sarah  Langford, 
he  gives  first  of  aU  to  one  great  nephew,  Lonj^ 
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ford  Wilson,  so  much  of  his  propertjr  both  in 
the  earlier  and  latter  part  of  his  will,  which 
makes  it  reasonably  clear  that  he  selected  him  as 
bis  heir — that  he  was  a  person  who  was  the  prin- 
cipal object  of  his  bounty,  Having  given  that  to 
his  great  nephew  Langford  Wilson,  he  then  gives 
anoUier  piece  of  property  to  his  sister  Sarah  Lang- 
ford  for  me,  and  after  her  death  there  is  a  trust  for 
sale,  and  then  there  is  a  trust  to  divide  the  pro- 
ceeds of  that  sale  according  to  the  words  of  the 
bec|ue6t  which  is  the  subject  matter  of  our  de- 
cision. 

Now,  In  considering  whether  the  testator  used  the 
words  "nephews  and  nieces"  as  meaning  great 
nephews  and  great  nieces,  it  is  important  to  ob- 
serve this,  that  throughout  the  will,  except  in  one 
place,  he  carefully  repeats  the  words  "great 
nephew "  several  times  over — I  believe  eleven 
times  altogether ;  that  word  "great"  is  invariably 
nsed  except  in  one  place,  that  one  place  occurring 
in  such  a  way  as  to  make  it  to  my  mind  reasonably 
clear  that  the  word  "  great "  slipped  out  by  mere 
accident,  by  a  mere  clerical  slip ;  that  seems  to  me 
to  be  the  reasonable  conclusion  to  draw  from  the 
whole  of  the  will  in  that  respect.  It  is  certainly  a 
most  improbable  thing  tnat  a  testator  should 
mean  to  give  to  a  class  composed  of  nephews  and 
nieces,  and  great  nephews  and  nieces ;  parents  and 
children  as  one  class,  and  sharing  equally. 

It  was  pressed  upon  ns  very  much  by  Mr. 
Karslake  that  the  court  had  done  what  he  admits 
to  be  something  almost  phocking  to  common  sense 
in  other  cases,  and  that  the  court  had  done  it  so 
often  in  other  cases  that  it  ought  not  to  be  deterred 
too  much  by  that  consideration.  But  those  other 
cases  were  cases  where  the  court  felt  itself  con- 
strained, notwithstanding  the  apparent  absurdity 
of  it,  to  follow  the  actual  Uteral  meaning  of  the 
words  in  obedience  to  that  set  of  decisions  which 
Mr.  Karslake  cited  to  us. 

Then  we  have  this  further,  the  testator  was 
giving  his  estate  to  his  sister  Sarah  for  life.  Now, 
if  he  meant  after  her  death  to  give  it  to  her  chil- 
dren and  g^randchildren,  and  that  was  the  class  he 
had  in  view,  and  he  meant  simply  after  her  death 
to  give  it  to  two  classes  because  they  were  the 
children  and  grandchildren,  it  would  be  a  moat 
fontastical  way  of  describing  that  class  "  my 
great  nephews"  and  "my  nephews  and  nieces 
by  saying  "my  great  nephew  Geo.  Wm.  Wil- 
son," and  "  my  other  nephews  and  nieces ;"  that 
would  be  a  most  &ntastical  way  of  describing 
them,  and  it  is  scarcely  possible  to  suppose  that 
any  reasonable  man  would  adopt  it.  Then  he 
names  Us  great  nephew  Geo.  Wm.  Wilson ;  audit 
is  very  improbable  that  he  should  mention  the 
name  of  his  great  nephew  Geo.  Wm.  Wilson-for 
the  mere  purpose  of  merging  him  in  another  class 
of  his  uncles  and  aunts  and  his  cousins,  not  for  the 
purpose  of  taking  any  benefit,  but  of  merging  him 
upon  terms  on  which,  in  truth,  it  may  possibly 
happen  that  he  would  be  less  favoured  tiuui  his 
cousins,  because  they  would  succeed  in  their  own 
right,  and,  as  naturally  would  be  the  case,  they 
would  succeed  by  way  of  sharing  lu  the  shm^es  6i 
their  deceased  parents,  who  are  aUo  part  of  the 
class. 

Then,  it  is  also  a  most  improbable  thing  if  he 
meant  to  create  a  class  which  should  include  his 
nephew  and  heir  Langford  Wilson,  that  he  should 
begin  the  clause  by  putting  at  the  head  of  it  the 
younger  brother,  George  William  Wilson.     All 


these  droumstanoes  taken  together  really  amount 
to  such  a  mass  of  improbabUities  that  one  has  to 
consider  whether  there  is  not  some  other  reacKHi- 
able  meaning  which  one  can  find  for  the  words 
"  such  other  of  my  nephews  and  nieces."  It 
appears  to  me,  when  we  consider  what  the  position 
of  the  family  was,  that  George  William  Wilson 
and  Langford  Wilson  were  in  fact  standing  by 
themselves,  and  were  the  children  and  representa- 
tives of  one  niece,  and  then  the  testator,  having 
provided  for  that  niece,  as  it  were,  by  giving  it  to 
George  William  Wilson,  as  the  representative  of 
that  nieoe,  the  great  nephew,  George  William 
Wilson,  being  in  his  mind  at  the  time  he  was 
writing  out "  George  William  Wilson,  the  son  of  my 
deceased  (So-and-so)  Wilson,  and  such  other  of  my 
nephews  and  nieces,"  the  thing  is  reasonably  plain. 
He  gives  it  to  him  as  representing  that  one  niece, 
and  lie  i^ives  it  to  the  other  nephews  and  nieces  in 
shares,  m  the  same  way  as  he  nad  given  it  to  that 
nieoe  by  giving  it  to  the  deceased  children. 

To  take  another  relationship,  you  can  easily 
conceive  this  case :  A.  father  malong  a  gift  to  a 
grandson  A.  B.,  being  a  son  of  a  deceased  son,  and 
"  to  my  other  sons  and  daughters,"  would  nev«' 
mean  to  a.\e  it  to  all  his  other  grandsons  and 
granddaughters;  but  the  intention  in  his  mind 
would  clearly  be  to  give  it  to  the  child  of  a  deceased 
son,  the  deceased  son  being  clearly  the  object  of  his 
bounty,  and  giving  it  to  his  children  equally.  It 
seems  to  me  that  this  really  gives  a  reasonable 
meaning,  and  enables  ns  to  adhere  to  the  proper 
meaning  of  the  words,  "  my  nephews  and  nieces ; " 
and  that  will  include  those  who  really  are  nephews 
and  nieces,  and  it  does  not  compel  us  to  adopt  a 
condusion  that  would  involve  any  improbabilities, 
not  to  8^  absurdities,  in  that  respect. 

Therefore  we  are  obUged  to  differ,  with  the 
greatest  possible  respect,  from  the  opinion  of  the 
Vioe-Chwicellor.  We  determine  the  case  simply 
upon  the  words  of  the  will,  without  reference  to  the 
authorities  that  were  cited  to  us,  that  "  nephews 
and  nieces  "  do  mean  nephews  and  nieces,  unless 
there  be  something  which  makes  it  clear  that  some 
other  meaning  is  attached  by  the  testator  to  the 
words. 

Lord  Justice  Melush  said:  I  am  of  the  same 
opinion.  There  is  really  no  difficulty  about  the 
rule  of  construction  which  is  to  be  applied  to  this 
will.  It  is  clear  that  the  words  "  nephews  and 
nieces"j)riind/(ict«  mean  the  children  of  brothers 
and  sisters ;  but,  as  it  is  certainly  not  an  un- 
common thing  in  ordinary  life  for  persons  to  call 
their  grand  nephews  and  grand  nieces  nephews 
and  nieces,  if  there  is  anythmg  in  the  langn^  of 
the  testator  which  shows  that  he  has  used  "  nephews 
and  nieces"  in  the  more  extended  sense,  then  the 
court  will  give  that  construction  to  his  words. 

Now,  in  the  present  case,  for  the  reasons  which 
have  been  stated  at  length  by  the  Lord  Justice, 
I  am  not  only  not  convinced  that  the  words 
"  nephews  and  nieces"  have  been  used  in  this  par- 
ticular will  so  as  to  include  the  grand  nephews 
and  nieces,  but  I  am  convinced  en  the  contrary. 
I  really  have  no  doubt  in  my  own  mind  that 
the  testator  did  really  intend  to  use  the  words 
"  nephews  and  nieces "  in  their  common  Hid 
proper  sense  as  the  children  of  his  brothen  Mid 
sisters ;  and  having  come  to  that  concInsioB,  ImA- 
ing  at  the  circumstances  under  which  hefawaHde 
his  will,  and  at  the  whole  scope  and  objnat  <C  ^ 
will,  I  apprehend  it  would  be  clearty  wKM^-by 
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iCHon  of  the  mere  use  of  the  word  "  other"  (which 
certaiiily  seems  to  me  to  some  extent  improperly 
and  angnumnatically  nsed),  to  hold  that  "  nepnevrs 
wd  Bieoes"  indnde  the  grand  nephews  and  grand 
aeeee.  It  seems  to  me  that  a  contrary  intentiraa 
gn  the  part  of  the  testator  is  to  be  gathered  from 
the  whole  langnage  of  his  wiU,  and  from  the  cir- 
onmatanoee  nnder  which  he  made  it. 

Order  rvoened,  and  order  according  to  the  prayer 

ifOte  petition.    AU  parties  to  have  their  costs 

^the  appeal  out  of  the  estate. 
Sdiotors  for  all  parties.  Vizard,  Orowder,  and  Co. 


Bee.  8,  9  and  13, 1870. 

(Before  the  Lord  Chancillob  (Hatherley). 

TTtt.t.  v.  Hibbit. 

Bcotik  marriage — Haint  and  repute— Evidenee. 

Smtfar  the  administration  of  the  estate  of  an  intes- 

Ue,  in  whieh  8.  A.  S.  claimed  to  he  eo-heiress 

ttd  o«eof  the  next  of  kin,  through  her  mother 

S.  H.    Claimant  proved  that  she  wa^  the  daughter 

^  E.  H.  and  J.  H.,  who  had  gone  through  the 

certmony  of  marriage  in  New  York  ;  but  it  was 

amtended  that  J.  H.  had  been  previously  married 

to  E.  P.,  who  urns  stSl  UviTUf.    J.  S.  had  formed 

m  aUdt  connection  with  E.  P.  in  London.    He 

mbsemenily  moved  tvith  her  to  Glasgow,  where 

(keif  Uved  together  for  a  year  and  a  half.    J.  H. 

i»^oduced  her  to  hie  family,  and  acknoioledged 

ier  as  his  vrife.     They  afterwards  went  separately 

to  America,  and  lived  separately  for  mare  than 

iurtu  years,  E.  P.  resuming  her  maiden  name : 

SM,  &al  there  was  stificient  evidenee  of  the  change 

im  (he  nature  of  the  connection  between  J.  H.  and 

S.  P.,  atul  that  the  consensus  being  proved,  the 

marriage  of  those  parties  was  valid,  and  not 

afedei  by  ike  short  duration  of  the  cohabitation. 

or  the  subsequent  separation. 

Oflw*  of  S.  A.  H.  reeded,  without  prejudice  to  any 

jHtstion  whether  she  could  claim,  any  part  of  the 

vertonal  estate  as  issue  of  a  putative  marriage. 

Tie  evidence  of  neighbours  and  mere  aequannta/nces 

(^  htAU  Olid  repute  must  extend  through  a  long 

series  of  years  to  raise  the  presumption  of  an 

ejreaaent  oit  both  sides  to  live  together  as  husband 

oM  wife,  but  if  the  consensus  be  oneeproved,  lapse 

(^time  is  unimportant;  and  where  there  is  evi- 

<inice  of  eiepress  acknowledgment,  a  very  short  co- 

habUciion  m  accordance  therewith  will  be  sufficient 

fw  (he  purpose. 

Teb  vas   an    appeal  from  a  decision  of  Vice- 

Clamoellor   James,  rejecting  a  claim    of    Sarah 

Angus  Hay  to  be  one  of  the  next  of  kin  of  John 

ffiht  Hibbit  (who  died  intestate  in  May  1867), 

aodig  gach  entitled  to  share  in  the  distribation  of 

l>u  estate,  which  was   very   considerable.    The 

dwo  was  rejected  by  the  Vice-Ohancellor  on  the 

gnxmd  that  James  Angus  Hay,  the  father  of  the 

dsmant,  at  the  time  he  went  throngh  the  cere- 

puny  of  marriage  with  Miss  Hibbit,  a  sister  of  the 

<BteRtBte  and  the  mother  of  the  claimant,  was 

ilitady  married  to  one  Eliza  Phillips,  who  was 

Sien  hving.    The  question  upon  the  present  ap- 

ped  tomed  principEtlly  upon  the  validity  of  the 

I'l'ged  prior  marrii^  Dotween  James  Angus  Hay 

*od  Etua  FhUlips,   the  Yice-Chancellor  having 

f°Be  to  the  omdnsion  that  the  factum,  at  marriage 

(■etweea  Hay  and  Misa  Hibbit  was  established, 

ttdOrt  tbe  daimant  was  the  daughter  of  that 

*owit  bora  after  the  marriage.    The  case  pre- 


sented many  features  of  singular  interest,  and  will 
be  best  rendered  intelligible  by  dividing  the  nar- 
rative into  two  branches,  the  first  relatmg  to  the 
Hay-Hibbit  connection,  and  the  second  to  that 
between  Hay  and  Eliza  Phillips.  And,  first,  as  to 
the  histoiTcit  Sarah  Angus  Hay.  The  intestate,  John 
Wight  Hibbit,  who  diM  in  May  1867,  having  real 
estate  worth  upwards  of  40002.  a  year,  and  personal 
estate  to  the  amount  of  60,0002.,  had  six  sisters,  two 
ofwhomdiedunmarriedinhis lifetime;  a  third  sister 
survived  him,  but  died  unmarried  in  Feb.  1868 ;  a 
fourth,  Mrs.  Hill,  was  still  survivii^,  and  was  plain- 
ti£E  in  the  administration  suit  of  Mill  v.  Hiboit ;  a 
fifth,  Mrs.  Moore,  died  in  the  lifetime  of  her  brother; 
and  the  sixth,  Harriet,  was  the  mother  of  Sarah 
Angus  Hay,  and  died  in  1852.  James  Angus  Hay, 
&ther  of  the  claimant,  was  bom  in  1787,  at  Glas- 
gow, where  his  iiEkmily  was  settled.  His  business 
was  ostensibly  that  of  a  commission  agent  or 
traveller  in  the  silk  trade,  but  his  prindpal  occu- 
pation appears  to  have  been  that  of  hunting  up 
and  prosecuting  long  dormant  claims  to  family 
estates.  In  particular  he  was  possessed  with  the 
notion  that  his  faunily,  as  descendants  of  the 
L^kes,  were  entitled  to  something  like  half  the 
island  on  which  New  York  is  built,  their  title 
dating  back  probably  to  the  remote  time  when 
Governor  Diedrich  Knickerbocker  bore  rule  in 
Manhattan.  The  members  of  his  family  formed 
themselves  into  an  association  called  the  Leake 
Union,  and  subscribed  funds  to  enable  him  to  pro- 
secute their  supposed  claims  in  New  York.  In  the 
course  of  his  researches,  he  was  from  1833  down- 
wards for  the  most  part  in  the  United  States, 
making  occasional  visits  to  England  and  Scotland. 
He  was  described  by  some  of  the  members  of  his 
family  as  a  pious.  God-fearing  man,  a  very  regular 
attendant  at  kirk  or  meeting ;  but,  by  his  own  ad- 
mission, he  had  led  a  very  immoral  life,  and  his 
letters  presented  a  singular  mixture  of  pettifo^g^g 
shrewdness  and  BibliceJ  cant.  He  was  an  occasional 
lecturer  and  preacher  in  New  York,  and  rskumed 
to  be  the  founder  of  a  sect  called  the  "  Cosmo- 
politan Church,"  the  principles  of  which,  as  ex- 
pounded by  M!r.  Hay,  were,  first,  truth ;  secondly, 
nonesty;  and,  thirdly,  peace,  harmony,  and  hap- 
piness. According  to  his  own  account,  he  firat 
met  Harriet  Hibbit  in  the  year  1841.  He  had,  as 
he  swore,  come  over  to  this  country  to  get  a  wife, 
and  one  day  in  the  course  of  that  year — the  date 
not  being  precisely  fixed — he  was  standing  on  a 
wharf  at  London-bridge  when  a  steamer  full  of 
passengers  came  up  the  river.  One  of  the  persons 
who  got  out  was  Harriet  Hibbit.  Hay  was  struck 
with  her  appearance,  thinking  she  was  a  sober 
looking  girl,  spoke  to  her  as  she  was  coming  np 
the  landing  staee,  took  her  to  have  some  refresh- 
ment, and  saw  her  part  of  her  way  home.  They 
met  next  day  by  agreement,  and  Hay  asked  her 
how  she  wotud  like  to  go  to  America,  to  whidi  she 
answered  that  she  should  like  to  go,  and  he 
ofiered  to  take  her  at  once.  On  the  flowing  day 
Hay  came  to  the  house  where  she  was  storming, 
and  a  bargain  was  made  between  them  that  if  she 
would  meet  him  in  America  he  would  marry  her 
out  there.  They  cohabited  together  that  night, 
and  on  the  next  day  Hay  returned  to  Scotlutd, 
where  he  remained  for  about  three  months.  _  They 
did  not  correspond,  and,  without  retumi^  to 
London,  Hay  sailed  from  Liverpool  for  New  York. 
Some  time  after  his  return  to  New  York,  when,  as 
he  said,  he  had  given  up  all  expectation  of  seeing 
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h«r,  and  was  thinking  of  returning  to  England  to 
look  after  her,. Hay  one  day  met  Miss  Hibbit,  who 
had  come  orer  early  in.  1842  in  porsuance  of  her 
promiser  carrying  a  trunk  along  the  streets  to  go 
over-  to  Williiunebui^b.  Hay  spoke  to  her,  took 
her  to  his  lodgings,  where  ne  introduced  her  as 
his  wife,  and  thenceforward  down  to  her  death  in 
1852  they  lived  together  as  husband  and  wife. 
On  the  31st  Oct.  1843,  within  two  or  three 
days  of  thsir  second  meeting,  they  went  through 
the  aenemony  of  marriage  at  St.  George's 
Church,  Nawonrgh,  Orange  county,  about  fortv 
miles  from  New  York,  and  in  April  1844, 
the  claimant,  Saxah  Angus  Hay,  was  bom 
to  them,. her  baptism  as  the  child  of  James  Angus 
and  Harriet  Hay  haTing  been,  performed  at  Albany, 
Kew  York,  in  May  1845.  Harriet  Hay  died  in 
March  1852,  and  in  1860  Hay  returned  to  Scot- 
land, leaving  his  daughter,  Sarah  Angus,  in 
the  charge  of  a  German  family.  She  appears  to 
havegone  astray,  and  upon  her  fathers  return 
to  New.  York  she  was  given  into  custody 
b^  him  upon  a  charge  of  appropriating  some  OE 
his  furniture.  She  was  sent  to  prison,  but  was 
kept  ibere  two  days  only.  Her  father  refused  to 
take  her  home  again,  and  left  her  to  her  fiaie  until 
1866i  when  he  took  her  from  a  brothel  and  placed 
her  in-  a  reformatory,  where  she  remained  until 
1867,  when,  upon  the  death  of  the  intestate,  John 
Wight  Hibbit,  steps  were  taken  to  establish  her 
claui  ae  one  of  his  next  of  kin  and  heirs-at-law. 
In  the-  course  of  the  preliminary  proceedings  for 
the  pvrpose  of  eetablishiug  the  identity  of  the 
claimant  with  the  child  of  the  marriage  solemnised 
between  James  Angus  Hay  and  Harriet  Hibbit  in 
1843,  and  the  identity  of  Harriet  Hibbit  with  the 
intestate's  sister  Harriet,  the  claimant  was  oou- 
fronted  with  the  objection  that  there  had  been  a 
previous  marriage  between  her  father,  James 
Anass  Hay,  and  one  Eliza  Phillips,  and  that  Eli;^ 
Phillips  was  alive  in  America  at  the  time  of  the 
maniaga  between  Hay  and  Harriet  Hibbit  in  1843, 
though  she  had  been  lost  sight  of  for  many  years. 
Evidence  had  been  taken  by  commission  in  the 
United^ States,, but  it  was  not  untU  after  that  com- 
mitsioix  had  baea  returned  that  (early  in  the  pre- 
sent year)  a  telegram  was  received  frmn  New  York 
stating  that  Eliza  Phillips  had  been  discovered  in 
a  lunatic  asylum  in  New  York,  and  was  on  her 
wajr  to.Bnsuod,  where,  after  her  arrival,  she  was 
mriTgnisfMi  iry  several  persons  who  had  known  her 
in  (Haagow  when  living  with  Hay,  about  1833. 
B«iag  still  of  unsound  mind  she  had  not  been  called 
tanva  evidence  before  the  Yice-Chancellor. 

u:  apgeared  that  Eliza  Phillips  was  bom  about 
ISlOr  at  Stonehouse,  near  Plymouth,  where  her 
iaJiker  "was.  empl(^ed  in  the  Ordnance-yard.  From 
Stonehouse  she  was  taken  by  her  father  to  Bristol, 
and  from  K-istol  the  family  went,  in  1817,  to  Live 
in  Paris;  where  Eliza  was  placed,  at  the  expense  of 
hw  brother,  at  a  boarding  school,  and  appears  to 
hawa  r8eeiv«d  a  good  education,  and  to  have 
acquired  a  thorough  knowledge  of  French,  music, 
aaa  drawing.  After  the  death  of  their  father  and 
mother,  in  Paris,  Eliza  returned  to  England  about 
1826,  with  her  sister,  and  lived  for  some  time  with 
her  brother  Joseph,  who  afterwards,  havingbecome 
redooed  in  circumstances,  went  to  America,  and 
from  about  1834  was  living  at  Baltimore.  From 
1829  until  the  end  of  18^  there  was  no  direct 
evidence  as  to  iho  history  of  Eliza  Phillips,  but  at 
tha  latter  period  (fixed  by  some  of  the  witnesses 


as  the  time-  of  the  cholera)  J«me8  Ansus  Ha; 
brought  her  down  to  Glasgow,  with  a.child  in  her 
arms,  and  thoy  cohabited  together  as  husband  and 
wife,  and,  according  to  the  evideuee,  she  wag  intio- 
daced  to  and  received  by  his  family  as  his  wife,  ud 
and  the  chiM  was  treated  as  the  child-  of  a  lawfiil 
union.    For  some  time  she  gave  lessons  in  French 
and  music,  and  was  regarded  by  her  pupils  aod 
their  friends,  and  addressed  by  James  Hay,  in  tiieir 
presence,  as  Mrs.  Hay,  and  "my  wife."    At  the 
same  time  one  of  her  pupils,  then  about  sixteen 
years-  old,  who  described  ner  as  a  "  very  acoom- 
plished,  dtignified,  little  person,"  and  became  very 
much  attached  to  her,  while  she  conceived  a  great 
horror  of  James  Hay,  as  a  "  dangerous  man,'  was 
very  much  impressed  with  the  harsh  and  unkind 
way  in  which  Mrs.  Hay  was  treated  by  James  Bhy, 
and  especially  at  his  leaving  her  without  any  fire 
in  the  cold  dep^  of  winter,  and  often  without 
food.    In  November  1833  a  second  child  was  bom 
in  Glasgow.    Soon  after  this  she  became  deranged 
in  mind,  and  was  taken    to  a  lunatic   asyium. 
In  the  mean  time  James  Hay  had  left  Gka^ov, 
and'  was    in  New  York  in   1834,  and  again  in 
London  in  1835.    Eliza  Phillips  remained  for  £anr 
or  five  months  in  the  asylum,  and.  then  went  to 
live  with    some   relatives    of  James    Hay,  near 
Glasgow,  by  whom  she  was  treated  kindly  and 
with  great  respect,  and  s^iken  of  as  Mrs.  Hay  and 
"  Undo  James's  wife."     While  Eliza  Phillips  was 
staying  with  these  relatives,  James  Hay  came  to 
the  house  occasionally,  but  did  not  cohabit  with 
her  there.    In  1835  she  was  in  London,  in  search 
of  a  situation  as  governess,  and  on  the  return  of 
James  Hay  in  the  autumn  of  that  year  to  America 
she  came  back  to  Glasgow  and  stayed  a  short  tame 
with  the  McFarlanes,  parents  of  her  former  pupils. 
Towards  the  end  of  1835  Eliza  Phillips  IdEt  the 
McFarlanes  with  the  intention  of  going  to  America, 
saying  that  "  she  must  go  to  her  husband ;"  and 
it  appeared  in  evidence  that  she  was  sent  out  to 
New  York  at  the  request  of  James  Hay  by  one  of 
his  brothers  living  at  Grlasgow.    It  may  here  be 
stated  that  the  two  children  were  brought  up  by 
the  sisteiv  of  James  Hay,  and  treated  by  them  as 
their  nephews ;  that  on  the  death  of  the  younger 
boy  in  1839  he  was  buried  in  the  &mily  vault ;  that 
James  Hay  frequently  referred  to  them  in  his 
letters  from  America,  and  when  he  came  to  Glas- 
gow in  after  years  took  an  interest  in  the  surviving 
boy's  education,  treated  him  very  kindly,  and  leit 
an  old  family  Bible  (which,  as  will  be  seen,  was  an 
important  piece  juttificaiive  in  the  case)  with  his 
sisters    to    be   given  to   the  boy.     It    also  ap- 
peared that  the  board  of  the  surviving  child  was 
for  some  time  pud  for  out  of  the  funds  of  the 
Leake  Union,  and  that  the  boy  himself  becaiae 
a  member  of  the  union  when  only  fourteen  yeais 
old.     The  members  of  the  Hi^  family  seem  to 
have  retained  some  interest  in,  or  ai)  least  some 
curiosity  about    the  woman  who    was   brondit 
down  to  Glasgow  bv  James  Hay  in  1882.    In  Voti 
some  rumours  reaooed  them  tmit  James  Haj  had 
taken  out  a  wife  to  New  York,  and  one  Camphril 
(now  dead),  who  was  engaged  upon  a  ship  bstirecn 
Glasgow  and  New  York,  waa  asked  hythm  to 
make  inquiries.     In  18^  Campbell  went,  ta.aea 
James  Hay  in  New  Yoi^c,  and  was  intCDdaoad  1»r 
him  to  a  woman  as  his  wife.    Campbell  iliiiiiTinn 
this  woman  as  a  much  taller  woman,  tinm,  IBwa 
Phillips,  with  rather  reddish  or  cmm^ttxHomtd. 
hair,  and  having  two  prq^ecting  testih-io.  fioBtof 


Digitized  by 


Google 


Oct  7, 1871.] 


THE  LAW  TIMES  REPORTS. 


[VoL  XXV.,  N.  S.-185 


Cwa.] 


Hill  v.  Hibbit. 


[CatK. 


■7 

V 


ber  moath.  Osmpbell  at  once  said,  "  Why,  how 
yno  are  changed  since  yoa  were  in  Glasgow ;"  to 
irliidi  the  womaa  answered  that  she  never  had 
been  in  Scotland.  It  may  here  be  observed  that 
the  description  given  by  Campbell  of  the  woman 
whom  he  saw  with  JEunes  Hay  in  1848  did  not 
altogether  correspond  with  that  of  Harriet  Hibbit 
given  by  her  sister,  Mrs.  Hill,  the  plaintiff,  who 
swore  t&t  her  sister  was  "  short,  fair  in  complexion, 
with  light  blue  eyes  and  light  hair,  not  at  aU 
inclined  to  red.  Her  teeth  were  small,  and  not  in 
the  least  prominent,  and  she  had  a  rather  thick 
onder  lip  (which  was  the  result  of  a  fall  when 
efae  was  a  child)."  There  was  also  some  evidence 
that  when  James  Hay  came  to  Glasgow  in  1860, 
and  described  to  some  of  his  family  what  a  loss  he 
had  had  in  the  death  of  his  wife,  who  had  a  com- 
fortable little  onnnity  firom  her  brother  (the 
nisittanoe  of  which  to  New  York  was  one  of  the 
mvofe  of  Harriet  Haty'e  identity  with  Harriet 
Hibbit),  one  of  them  said,  "  What  a  {iretty  rascal 
TOO  most  be  to  have  two  wives  at  a  time.  What 
has  become  of  the  first  one  P  "  Hay  answered  that 
qaarrels  had  broken  oat;  that  he  could  live  with- 
out her  and  she  without  him,  and  that  he  had  put 
her  with  her  brother,  who  was  a  sculptor,  and  able 
to  support  her.  Frtmi  the  arrival  of  Eliza  Phillips 
in  New  York  in  Jan.  18S6,  the  narrative  will  be 
beetgiven  from  the  evidence  of  her  cousin,  Thomas 
Hiilhps,  who  had  been  brought  up  with  Eliza  from 
childhood,  but  had  loet  sight  of  her  from  1829, 
when  he  left  London  for  some  business  in  Glouces- 
tenhire.  In  1833,  having  married,  he  went  out  to 
Ajtnerica,  where  he  had  been  since  settled.  In 
1834  he  was  surprised  by  receiving  in  New  York  a 
visit  from  James  Hay,  who  was  a  total  stranger  to 
him.  Hay  introduced  himself,  mentioned  his  ac- 
anaintance  with  Eliza,  and  made  inquiries  about 
toe  &mily  of  her  &ther,  and  especially  as  to  her 
mother's  connection  with  the  Badohfte  family, 
and  possible  claim,  on  that  ground,  to  some  large 
estates.  Early  in  the  year  1836  James  Hay  again 
called  upon  Thomas  Phillips,  and  told  him  that  his 
oonsiuEDiza  had  just  come -to  America  from  Scotland 
nnderverydistrMBingoironmBtanoes,  having  become 
partJaHy  denuded,  and  appealed  to  him  to  take 
charoe  of  her.  Aullips,  who  was  bnt  badly  off,  hesi- 
tBte(^  hut  Bt  length  consented,  and  went  on  board  a 
■Upwith  Hi^.vraere  they  found  Eliza  sitting  on  her 
bez.  He  was  nmch  snrprised  at  the  way  in  which 
•he  reeeived  him,  hardly  recognising  him,  and  say- 
ing aoarcely  a  word,  while  she  regarded  Hay  in  a 
scared  terrified  maimer,  as  if  she  had  some  dread 
e(  him.  They  all  yitstA  to  Phillips'  house,  and  on 
gettmg  there  Hay  asked  Eliea  for  her  keys,  opened 
Mr  box,  and  to«^  frmn  it  a  btmdle  of  pM>ers,  whieh 
Ik  threw  into  the  stove.  Elioa  seemed  too  scared 
to  interfere.  Thoxaas  eat  still  in  surprise,  but  his 
wife  being  more  equal  to  the  occasion,  rushed. 
iQ  to  Hay  and  asked  what  he  meiuit  by  burning 
me  jH^rs.  Hay,  "  in  his  peouliar  plausible  man- 
nsr,  aud  that  there  were  oircumstemoes  in  Eliza's 
fast  career  which  it  was  better  for  aU  that  they 
ihoDld  kmw  notiring  about.  Ha^  left  short^ 
aftarwBida,  and  there  \ro8  no  evidence  of  his 
hariiig  again  met  laizo,  who  Staged  with  her 
•ooaine-for  nearly  a  year,  daring  which  period  her 
laiad,  witti  the  exoeption  of  one  outbreak,  re- 
ooverad.  In  looking  over  her  tnxnk  one  day, 
Xlica  being  bvta.  her  «tate  of  mind  incapable 
'rf  atHsmfiig  to  her  dothing,  Mrs.  Phillips 
iKHd  warnn  baby  Imen   tuaong  Eliza's  clotiies, 


and  on  asking  her  about  it,  she  said  that  she 
had  lefl  two  children  in  Scotland,  and  that 
she  was  lawfully  married  to  James  Hay.  Soon 
after  this  Phillips  met  Hay  in  the  street,  and 
taxed  him  with  his  deceit  "in  bringing  this 
woman,  who  was  his  wife,  to  me,"  and  told  him 
that  he  ought  himself  to  support  her,  threatening 
to  have  him  arrested.  Hay  said  that  he  had  ex- 
pected something  of  the  sort,  that  Phillips  could 
do  no  good  by  getting  him  arrested,  that  it  was  a 
matter  that  would  have  to  be  decided  by  law,  and 
that  he  (Phillips)  had  better  take  regular  proceed- 
ing against  him.  Phillips  considered  the  matter, 
ai^,  being  a  poor  man,  with  neither  time  nor 
money  for  going  to  law,  advised  his  cousin  to  have 
nothing  more  to  do  with  a  fellow  who  had  behaved 
80  ahamefblly  to  her,  and  to  trust  to  her  own  re- 
sources for  getting  a  living,  promising  to  assist  her 
to  the  extent  of  his  power ;  at  the  same  time  he 
begged  her  not  to  mention  James  Hay's  name  asain 
in  his  presence,  and  to  go  by  her  own  name,  ana  try 
to  get  an  honest  living  in  America.  According 
to  the  evidence  of  Mrs.  Phillips,  when  she  saw 
Hoy  some  time  afterwards,  she  asked  him  if  he 
was  the  father  of  the  children  in  Scotland,  and  if 
he  was  Eliza's  husband  ?  to  which  he  said,  "  Yes, 
we  were  married  in  the  Scotch  &shiQn."  Acting 
upon  the  advice  of  her  cousin,  Eliza,  under  her 
maiden  name,  g^t  a  situation  as  governess,  in  which 
she  remained  some  years,  oorresponding  dnring 
the  time  with  her  cousins,  and  occasionally  seeing 
them.  In  1841  she  stayed  some  months  with  the 
Phillips.  After  gettmg  another  situation,  she 
went  to  her  brother  Joseph  in  Baltimore.  In  1845 
she  came  back  to  her  cousins,  who  were  then  living 
at  Newhaven,  in  rags  and  poverty,  and  in  a  much 
worse  state  of  mini  Thomas  PniUips,  on  account 
of  his  daughters,  who  were  gfrowing  np,  deter- 
mined, though  with  great  reluctance,  not  to  keep 
her  in  his  house,  and  sent  her  back  to  Kew  York, 
where,  as  he  understood,  she  was  in  communica- 
tion with  her  husband,  James  Hay.  The  neit 
thing  heard  of  her  was  that  she  had  been  placed  in 
a  lunatic  asylum  at  Blackwell  Island,  New  York, 
where  she  remained  from  1845  until  rebruary  of 
this  yMu:,  when,  having  been  recognised  by  her 
cousin,  she  was  taken  out  by  him  and  brought 
over  to  this  country. 

In  support  of  the  alleged  marriage  between 
James  Hay  and  Eliza  Phillips,  a  piece  of  evidence 
much  relied  upon  was  on  ent^  in  an  old  family 
Bible  of  1726,  belonging  to  James  Hay,  and  \q 
him  given  to  his  putative  son,  James  Angus  Kad- 
clifie  Hay.  These  entries,  which  were  sworn  to 
be  in  the  handwriting  of  James  EEay  (though  not 
all  of  the  some  date),  were  as  follows  : 

James  Hay,  maniad  Satorday  22iid  Oot.  I8S1,  Eliia 
PUlUps,  feffiioed]  gate-street,  London. 

Jamee  Hay  and  Eliia  BoddeoUSe  FhilUps,  in  Tottea- 
faam-oonr&road,  London,  hod  their  first  child  been  on 
Xhnrsday  the  28rd  Aoc-  18S2,  at  fori^  minutes  past  ooo 
in  the  morning,  named  Jamaa  Baddeouffe. 

James  Hay  and  Elita  BoddeoUffe  Fhillipa,  in  Aq^yll- 
atteet,  Qlasgow,  had  their  second  child  bom  on  Fnday 
the  lat  Nov.  1B33,  at  ten  of  the  olook,  forenoon,  named 
J<rim  Joaaph  BaddaeHffe. 

Evidence  had  been  mven  by  members  of  the  Hay 
family  that  James  Hay  and  Eliza  Phillips  were 
always  considered  by  the  faanily  as  man  and  wife ; 
that  she  was  received  and  treated  as  such,  «nd 
called  "Mrs.  James  Hay"  and  "Uncle  Jamie's 
wife."  On  -the  other  htmd,  some  of  the  witnesses 
stated  that  James  Hay  always  denied  that  the 
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child  (James  Angns  Badcliffe)  was  his  child,  and 
said  that  he  was  not  married  to  Eliza,  who  was  a 
fallen  woman,  and  had  the  child  in  her  arms  when 
he  first  met  her,  that  the  child  was  not  his,  bnt 
was  the  son  of  a  Frenchman,  and  had  not  a  drop 
of  his  blood ;  the  theory  of  these  witnesses  being 
that  James  Hay,  who  was  a  very  religioos  man, 
had  found  Eliza  leading  an  abamdoned  life,  and 
had  endeavoured  to  reclaim  her  by  taking  her  to 
himself,  as  his  concubine,  and  some  stress  was 
laid  upon  the  fact  that  they  were  never  seen  at 
kirk  together.  Not  the  least  strange  part  of  the 
history  was  that  five  members  of  the  lamily  had, 
in  the  first  instance,  made  affidavits  proving  the 
reputed  marriage  between  James  and  Eliza.  But 
they  were  afterwards  visited  by  a  Captain  Cuff,  an 
American  gentleman,  who  had  taken  up  Sarah 
Angus  Hay  s  claim  upon  speculation,  and  then  a 
new  set  of  affidavits  was  produced  contradict- 
ing the  former  statements,  and  asserting  that 
Eliza  Phillips  had  never  been  treated  as  and 
was  not  James  Hay's  lawful  wife.  The  discrepancy 
between  the  former  and  the  latter  affidavit  was 
in  some  measure  explained  by  the  statement  of 
some  of  the  witnesses  that  it  was  Jane  Hay  (sister 
of  James)  who  had  introduced  Eliza  to  the  family 
as  wife  of  James,  and  not  "  James,"  and  that  tlie 
names  had  been  wrongly  taken  down  in  the  first 
affidavits.  Upon  the  cross-examination  of  these 
witnesses  in  court,  before  the  Vice-Chancellor, 
some  of  them  denied  that  they  had  ever  made  the 
statements  sworn  to  in  their  later  affidavits,  while 
one  of  them  stated  that  as  the  oath,  in  the  first 
instance,  had  not  been  administered  in  the  Presby- 
terian form,  he  did  not  considar  that  what  he  had 
sworn  was  binding  on  his  conscience. 

James  Hay  had  been  examined  on  more  than 
one  occasion,  and  had  persistently  denied  that 
Eliza  Phillips  was  his  wife,  and  that  the  surviving 
child,  James  Angus  Badclifie  Hay,  was  his  son. 
In  one  of  his  examinations  he  professed  that 
among  the  many  women  with  whom  he  had  co- 
habited, he  had  no  recollection  of  Eliza  FhUlips  in 
particular.  But  his  prevarication  and  want  of 
memory  were  so  manifest  that  no  reliance  was 
placed  upon  his  testimony.  When  the  case  was 
before  him  in  June  last,  the  Vice-Chancellor,  with- 
out hearing  the  argpiments  in  opposition,  at  once 
rejected  the  claim  of  Sarah  Angus  Hay,  holding 
that  the  case  of  the  Scotch  marriage  had  been 
proved  beyond  possibility  of  doubt.  He  had  no 
aoubt  whatever  that  James  Hay  did  go  to  Scot- 
land with  Eliza  FhillipB,  that  he  represented  her  to 
everybody  as  his  wife,  that  he  represented  her  child 
as  ms  child,  and  that  during  this  cohabitation 
onder  the  name  of  husband  and  wife  another  child 
was  bom,  which  was  treated  as  the  child  of  a  lawful 
union  between  the  parties.  Besting  himself  upon 
the  observations  of  Lord  Westbory  m  the  Breadal- 
bane  case  (Campbell  v.  CcmpbeU,  L.  Bep.  1  Sc. 
App.  211),  his  Honour  said  tnat,  assuming  there 
to  nave  been  a  contract  of  marriage  in  London, 
where  the  marriage  could  not  have  been  completed 
without  a  ceremony,  fi^>m  the  moment  they 
reached  Scotland,  if'^they  deliberately  consented 
to  treat  one  another  as  husband  and  wife,  there 
was  that  conclusive  evidence  of  the  consensual  con- 
tract which  alone  was  necessary  to  oonstitnte  a 
marriage  by  the  Scotch  law.  With  respect  to  the 
condnct  of  the  parties  in  America,  his  Honour  was 
of  opinion  that  the  fact  that  Eliza  reassumed  her 
maiden  name  and  did  not  claim  to  retnm  to  cohabi- 


tation with  a  man  who  had  acted  go  infiunongly 
towards  her  did  not  afford  the  shghtest  ground  for 
any  presumption  inconsistent  with  the  conclosiye 
evidence  that  up  to  and  at  the  time  of  her  leaving 
Scotland  she  was,  by  James  H^'s  aoknowledg- 
mant,  by  the  acknowledgment  of  his  family,  aud 
by  habit  and  repute,  his  lawful  wife,  he  being  her 
lawful  husband,  and  acknowledging  one  another 
as  snch.  Assuming,  therefore,  that  the  Bubse- 
quent  marriage  between  James  Hay  and  Harriet 
Hibbit  was  proved,  nevertheless,  there  being  that 
bar  to  it,  the  claimant  was  not  entitled  to  make 
ont  her  claim,  which  must  accordingly  be  refused 
with  costs.  From  this  order  the  present  i^peal 
was  brought. 

Ander$on,  Q.  C,  Fry,  Q.  C,  and  Waller,  for  the 
^pellant,  contended  that  the  Scotch  marriage  was 
not  established  by  the  evidence.  A  presumption 
of  marriage  might  be  raised  by  evidence  of  nabit 
and  repute,  but  such  presumption  could  not  avail 
against  a  marriage  in  facie  ecdetve.  They  referred 
to 

tapdey  T.  OW«r*(m,  1  H.  of  L.  Caa.  488 ; 

Dartie  r.  8ceale$,  99  So.  Jnr.  191 : 

CampheU  T.  CamjMX,  L.  Bep.  1  So.  App.  182 ; 

tongwoHh  v.  YtlnerUm,  4  Uaoq.  745 ;  11  L.  T.  Btp. 
N.  8.  118,  545; 

MaeAAam't  ea$e,  1  Dow.  App.  148 ; 

CwminahamB  v.  Cunninghams,  i  Dow.  4BS ; 

Bes  T.  Harbome,  2  Ad.  &  El.  540 ; 

Cathtrwood  v.  Cadon,  13  M.  &  W.  261 ;  3  L.  T.  Bep. 
N.S.105; 

BexT.  IVyntiHr,  2Bani.*  Aid.  386; 

jr«nn«ty  v.  CampbeU,  1  Faton  519  ; 

JoOy  V.  Ua^tgor,  3  W.  &  S.  85 ; 

Bishop  on  Manure,  aa.  442,  507 ; 

Greenleaf  on  Eviaenoe,  vol.  2,  p.  422. 
J.  Karslake,  Q.  C,  Km,  Q.  C,  Bedwett,  and  ffo« 
(of  the  Common  Law  Bar),  for  the  respondents, 
submitted  that  the  facts  were  sufficiently  strong 
to  prove  the  Scotch  marriage,  and  that  all  the 
documentary  evidence  was  consistent  with  the 
presumption  of  Eliza  being  the  wife  of  James  Hay. 
They  cited 

Aitchemm  or  Bratht  v.  Th«  Corporation  tf  Aalietfon, 
1  Dtmlop,  2nd  aeries,  48  ; 

Bm  T.  HtO,  2  Den.  C.  C.  B.  254 ; 

Boeooe's  Crinmial  Evidence,  IISL 
The  Lord  Chasckuab  (Hatherley). — l%iB  is  a 
case  of  a  very  painful  character,  and  one  that  I  am 
glad  to  have  had  fully  argued  before  me,  as  I  am 
much  impressed  witn  the  difficulties  it  preeenta. 
The  claimant,  Sarah  Angus  Hay,  has  proved  the 
marriage  of  her  &ther  and  mother  in  fad*  eeelMMf, 
and  her  birth  after  that  marriage,  and  has  esta- 
blished that  her  mother  was  Harriet  Hibbit,  one 
of  the  next  of  kin  erf  the  intestate ;  bnt  she  is  net 
by  the  averment  that  the  marriage  of  her  hSusc 
aud  mother  was  not  a  valid  marriage,  by  reaam  A 
a  previous  marriage  between  her  fiather  James 
Hay,  and  Eliza  PhiOips,  who  is  still  living,  lliers 
are  many  difficulties  in  the  way  of  establishing 
this  averment,  to  which  I  will  shortly  refer.  In 
the  first  place,  the  parties  to  that  idlMred  mairiage 
are  both  alive,  the  evidence  of  the  fiather  is  op- 
posed to  it,  and  the  mother  has  not  been  oaQad  as 
a  witness.  In  the  second  place,  the  alleged  aaar- 
riage  has  only  been  manifested  to  the  wocld  for 
some  eighteen  months,  the  alleged  wife  has 
resumed  ner  maiden  name,  and  passed  bj  it  fbr 
more  than  thirtv  years,  and  was  Uving  u  ft  t^/mHa^ 
at  the  time  of  the  second  marriage.  In  the  iWrd 
place  James  Hay  seems  to  have  lepreaoalid  1^ 
his  entry  in  the  Bible  that  the  marrii^lMd  llfcw 
place  in  London  in  1831,  and  of  this  tlMN  il  so 
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evidence,  and  it  was  argued  that  where  a  marri^e 
in  Jade  ecdetice  has  been  proved,  strict  proof  of 
any  former  marriage  will  be  required,  and  that  if 
there  were  no  vaSd  marriage  in    England,   the 
connection  was  illicit  in  its  origin,  and  the  pre- 
stunption  was,  that  it  would  bo  continue,  and  that 
dear  proof  must  be  given  of  a  change  in  the  rela- 
tion.   Aa  to  the  first  objection,  James  Hay  is  an 
ntterly  worthless  sconnorel,  not  to  be  believed  on 
his  oath;  he  has  been  tested,  and  no  reliance 
vbatever  is  to  be  placed  upon  his  testimony.    The 
case  of  the  woman  presents  difficulty,  and  there  is 
BOOK  doubt  as  to  the  right  course  to  be  pursued 
with  regard  to  producing  her  or  not  as  a  witness. 
On  the  whole  I  am  of  opinion  that  the  other  side 
were  not  bonnd  to  produce  her,  and  that  the  cir- 
comstance  of  their  not  having  done  so  ought  not 
to  weigh  against  them.     She  was  plainly  of  un- 
aoond  mind  and  subject  to  fits  of  insanity.     She  is 
brought  over  here  from  an  asylum  in  New  York, 
where  she  had  been  placed  not  later  than  1848, 
and  though  she  tells  old  friends  of  circumstances 
long  past  with  considerable  accuracy,  yet  she  flies 
oS,  as  they  express  it,  and  becomes  unreasonable. 
I  eanoot  say  it  was  the  duty  of  counsel  to  call 
eadi  a  person  and  have  her  subjected  to  cross- 
emnination;    her  frequent  attacks    of   insanity 
would  rendeor  this  useless.     I  will  now  consider 
the  status  of  the  parties  according  to  the  Scotch 
law,  having  regard  to  the  evidence.    I  take  it  to 
be  e8(abli»ied  that  in  some  way  James  Hay  in- 
duced Eliza  Phillips  to  live  with  him  in  London 
■ithoot  being  married ;  as,  if  she  had  been  married 
io  Englaod  some  evidence  of  such  marriage  would 
be  forthcoming.   The  Hay  family  in  Scotland  seem 
about  this  time  to  have  bncied  that  they  could 
establish  a  claim  to  some  property  which  originally 
bdcmged  to  Ciovemor  L^ke,  in  America,  and  a 
scheme  for  carrying  out  this  purpose  was  found 
and  persevered  in  in  a  manner  hardlv  ever  wit- 
oeggsed.    They  seemed  to  have  established  a  union 
ar  ctab,  whicb  met  at  the  house  of  William  Hay,  a 
brother   of  James.    The  accounts  of  this  imion 
were  k^t  in  a  book,  and  though  James  Hay  denied 
all  knowledge  of  it,  his  name  appears  there  signed 
bv  him,  aithon({h  in  connection  with  another  club. 
He  also  took  pay  oat  of  the  funds  of  the  union, 
and  they  trusted  him  to  establish  their  case — first, 
bv  commissioning  him  to  travel  in  Scotland  to 
obtain  evidence,  and  then  by  furnishing  him  with 
100{.  to  eo  to  America  for  the  same  purpose. 
Coming  £>wn  to  Glasgow  about  this  matter  he 
was  minded    to    settle   there,    and    he    brings 
with  him  Eliza  Phillips.    The  question  is,  in  what 
c^Mw^  did  he  bring  her,  and  I  Agree  with  the 
Viee^CnaDoellor  that  he  brought  her  to  Glasgow 
*od  introdnoed  her  to  his  family  as  his  wife.    It 
WW  truly  said  by  Mr.  Anderson  that  you  must 
ahair  some  change  of  character  in  the  intercourse, 
bat  I  hiM.  that  such  diaoge  has  been  sufficiently 
prared.    It  seems  to  me  natural  that  it  should 
0M«  oconzred  to  Hay's  mind  in  Scotland  to  ac- 
kaowledge  the  marriage ;  he  would  see  that  by 
opt^  aaaerting  her  position  as  his  wife,  he  would 
^ngMmHta  hia  diild  and  live  respectably  in  good 
rapole.    Brazen   though    he   was  he  could   not 
iatnteoe  her  as  his  mistress    into   the   house 
otllffiaB  ISbj,  a  man  of  high  respectability,  and 
rol  the  Scottish  Church.    She  was  a  clever 
lA,g»ve  lessons  in  music  to  ladies  of 
Hipaatainlityt  and   he   might   well   have 
lit  il  'WBtth  £k  while,  under  these  circum- 


stances, to  acknowledge  her  as  his  wife,  and  avail 
himself  of  her  capabilities  to  earn  money  by  teach- 
ing. This  does  not  come  within  that  class  of  cases 
of  which  the  Yeherion  case  is  the  last  example, 
where  the  object  in  assuming  the  character  of 
husband  and  wife  was  simply  to  cloak  their  real 
position,  and  thus  to  impose  upon  hotel  and  lodg- 
mg-house  keepers,  and  people  of  that  class,  during 
their  travels.  Very  little  reliance,  in  such  a  case, 
can  be  placed  on  acknowledgments  as  evidence  of 
repute.  Here  James  Hay  stayed  a  year  and  a 
half,  at  least,  at  Glasgow,  and  came  down  with  the 
apparent  intention  of  settling  there,  as  shown  by 
his  taking  the  house  in  Argyll-street.  If  he  had 
intended  concubinage  it  must  have  been  discovered 
in  that  time.  There  are  two  classes  of  cases  which 
are  quite  distinct.  "  Mere  habit  and  repute,"  con- 
sisting of  the  talk  of  the  neighbourhood,  and  of  mere 
acqnamtances,  is  of  little  importance,  and  will  not 
be  sufficient  to  raise  a  presumption  of  the  fact  of 
marriage,  unless  it  is  carried  on  for  very  many 
years ;  out  the  case  is  quite  different  where  there  is 
not  only  evidence  of  repute,  but  of  acknowledgment 
by  the  parties.  Brashe't  case  is  a  strong  illustra- 
tion of  this ;  but  the  evidence  here  is  far  stronger 
than  in  that  case.  It  is  clear  that  William  Hay 
would  not  have  admitted  Eliza  into  his  house  as 
his  brother's  concubine.  Mrs.  William  Hay,  a  per- 
fectly disinterested  witness,  in  her  first  affidavit, 
says :  "  James  Hay  introduced  her  as  his  wife," 
and  there  is  no  possible  reason  for  disbelieving  that. 
Here  the  eonsenauB  is  clearly  proved.  If  I  were  to 
say  that,  where  a  woman  is  introduced  to  the  hus- 
bemd's  family  as  his  wife,  because  the  husband 
might  have  some  other  object,  the  marriage  is  not 
to  stand,  no  Scotch  marriage  would  be  safe.  It 
seems  to  me  that  the  fact  of  James  Hay  introduc- 
ing her  as  his  wife  is  a  sufficient  acknowledgment 
if  clearly  proved.  Other  witnesses  were  produced 
of  seven  or  ten  years  old  at  the  time  of  the  occur- 
rences spoken  to,  and  though  I  give  little  credit  to 
their  memory  as  to  those  racts,  yet  their  evidence 
remains  as  of  a  &mi1y  tradition  constantly  heard 
and  talked  about.  Then  comes  William  Angus, 
whose  testimony  is  important.  Though  naturally 
confused  as  to  the  dates  of  events  happening  so 
long  ago,  he  is  unshaken  as  to  the  fact  of  James 
Hay  introducing  her  as  his  wife.  He  says  that  he 
went  to  her  house  frequently,  and  that  James 
always  called  her  Mrs.  Hay,  or  his  wife.  It  is  not 
necessary  to  go  into  the  numerous  evidence  as  to  her 
being  called  Mrs.  Hay ;  -no  one  ever  suggested  that 
she  was  called  Mrs.  Pnillips.  Some,  indem,  said  that 
she  was  called  "  the  lady,'  but  that  term  would  natu- 
rally be  applied  to  her  as  a  person  of  superior  educa- 
tion, and  by  no  means  in  any  derogatory  sense.  The 
ladies  who  were  formerly  her  pupils  are  witnesses 
of  another  class.  One  of  these  ladies  gave  evi- 
dence that  she  saw  Hay  when  he  let  her  into  his 
house  in  Argyll-street,  and  that  he  said  to  her, 
"You  will  find  my  wife  in  there."  A  stronger 
instance  was  when  he  came  to  the  door,  as  a  lesson 
was  being  given,  and  asked  if  his  wife  had  finished 
the  lesson,  and  Mrs.  Hay  went  out  to  him, 
answering  that  description.  The  same  sort  of 
thin^  occurs  to  William  Angus,  the  same  to  Mrs. 
William  Hay,  all  clearly  proving  acknowledgment. 
Then  you  have  this  further  evi&nce,  that  aner  she 
came  out  of  the  lunatic  asylum  the  first  time  she 
was  taken  into  his  house  by  William  Hay,  her 
former  pupils  both  called  on  her  there,  she  was 
treated  with  every  respect,  and  universally  called 
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Mrs.  Hay.  The  entry  in  the  Bible  is  rather 
against  tne  other  side,  if  anything;  I  hold  the 
entry  to  be  untrue,  and  attach  little  importance  to 
it.  The  evidence  as  to  the  children  is  unimportant. 
The  children  are  placed  with  the  sisters  of  James 
Hay,  to  whom  he  writes  as  co  their  education  and 
the  like,  and  arran^ments  are  made  in  the  Hay 
family  for  their  mamtenance,  and,  considering  the 
small  means  of  the  family,  it  would  be  a  remark- 
able circumstance  that  they  should  be  so  sup- 
ported if  they  had  nothing  to  do  with  the  fiuuily. 
The  one  who  died  was  buried  in  the  family  vault ; 
the  father  called  the  survivor  his  son  through- 
out; it  is  clear  he  was  treated  as  cousin  by  W. 
Hay's  children,  and  that  his  contribution  of  21.  to 
the  funds  of  the  Leake  Union,  as  a  member  of  the 
family,  was  accepted.  In  answer  to  this  it  was  said 
there  was  divided  reputation ;  but  what  is  the  evi- 
dence on  this  point  P  Merely  that  one  of  the  members 
of  the  Hay  family  made  use  of  a  coarse  expression 
about  Mrs.  Hay  at  one  of  the  union  meetings.  This, 
if  anything,  corroborates  the  family  view,  as  other- 
wise there  would  be  no  occasion  for  such  a  remark. 
The  evidence  of  James  Hay,  of  Fort  Glasgow,  is  to 
the  same  eSect,  the  impression  in  his  mind  from 
first  to  last  being  that  Ehza  was  the  wife  of  James 
Hay.  Mr.  Anderson  relied  on  the  authorities 
showing  that  there  must  be  a  change  in  the  nature 
of  the  cohabitation  proved,  where  at  first  it  was 
shown  to  be  iUioit.  I  hold  that  such  a  change 
was  here  abundantly  proved.  As  regards  Elua 
Hay  no  one  suggests  anything  improper  in  her 
conduct,  she  seems  to  have  been  a  lady  of  very 
meek  and  retiring  disposition,  nothing  has  been 
shown  inconsistent  with  her  status  as  wife,  no 
meretricious  conduct  suggested.  As  to  the  man, 
be  treated  her  very  badly,  but  all  that  that  shows 
is  that  he  is  a  man  of  very  base  character.  I  am 
of  opinion,  therefore,  that  there  was  an  acknow- 
ledgment by  James  Hay  of  this  lady  as  his  wife, 
that  that  acknowledgment  was  assented  to,  that 
the  tradidion  in  the  family  to  that  efEect  is  uniform, 
and  that  there  is  no  trace  of  anything  incon- 
sistent with  this  view.  When  the  oontenmis  once 
takes  place,  nothing  that  James  Hay  can  do  after- 
wards can  be  of  any  effect  to  change  their  position. 
Mr.  Anderson  ingeniously  endeavoured  to  avail 
himself  of  what  afterwards  oocmred  by  somewhat 
confusing  these  periods.  [His  Lonlslup  com- 
mented at  some  length  upon  the  evidence  of 
what  occurred  in  America,  and  said  there  was 
nothing  strange,  under  the  drcumstauces  of  her 
hnsfaond's  behaviour,  in  her  again  assuming  her 
maiden  name ;  that  it  appeeied  strange  that  she 
made  no  inquiries  about  ner  children,  but  insanity 
might  account  for  that ;  and  that,  in  his  opinion, 
the  cases  cited  of  divided  lepote  did  not  ^>piy.] 
Counsel  for  the  claimant  agreed  that  evidence  of 
habit  and  repute  merely  raised  a  presomption 
which  would  not  arise  where  a  second  marriage 
was  clearly  proved  to  have  taken  place,  as  sndi  a 
presumption  would  involve  the  commission  of 
Digamy,  and  the  law  will  not  presume  a  crime. 
The  law  is  pretty  well  settled  in  this  country  that 
jou  cannot  rely  en  a  marriage  by  repute  in  oasee 
of  bigamy  and  crim.  con.,  and  that  tofi  factum  of 
mamage  must  be  proved  strictly.  Here  there  is 
no  question  of  crime ;  but  Mr.  Anderson  says  that 
when  there  is  a  second  marriage  m/oete^ccJaffue 
proved,  the  law  will  not  allow  nothing  but  very 
lengthened  repute  to  t^ce-effeiot.  I  have  already 
deau  with  that  argument,  as  the  qaestiou  here 


ia  not  of  repute  merely,  but  of  acknowledg- 
ment, that  acknowledgment  being  strongly  con- 
firmed. A  singular  doctrine  is  mentuined  in 
Fraser  on  Parent  and  Child,  namely,  that 
according  to  the  law  of  Scotland  and  sotae 
other  countries,  if  either  party  be  innocent,  and 
the  second  marriage  be  publicly  solemnised,  the 
children  can,  for  some  purposes,  be  eonsidereid  as 
legitimate.  This  is  a  very  naaandous  doctrine,  hot 
I  need  not  deal  with  it,  as  that  is  not  the  case 
raised  and  tried  now.  Here  the  dkim  is  to  real 
and  personal  estate.  Such  a  doctrine  clearly  can- 
not affect  real  estate  in  England.  As  to  the  per- 
sonal estate,  that  question  might  be  raised  sabse- 
quently,  but  the  claimant  is  not  entitled  to  tiie 
saving  unless  her  identity  is  clearly  made  out.  In 
this  case  her  identity  is  clearly  proved,  and,  there- 
fore, there  is  no  doubt  about  the  claimant  nuking 
good  her  claim  if  she  could  make  out  that  her 
father  and  mother  were  legally  married.  That  she 
has  not  done,  and  I  follow  the  Yioe-Chancdlor'B 
decree,  simply  adding  to  it,  "  Without  prejudice  to 
any  question  whether  she  can  claim  any  port  of 
the  personal  estate  as  issue  of  a  putative  mar- 
riage."    There  will  be  no  difference  m  the  costs. 

Solicitors:    Schuliz;    Sidney  SmUh    and  Bm; 
Duncan  and  Murton ;  Meyriek,  Ckdge,  and  Loaim. 


Monday,  Jan.  30. 
(Before  the  Lo&d  CauiCEixoB  (HatbM>ley.) 
Bbtis  v.  WiLutorr. 
Faient  —  Infringement  —  Onut   of  proof— BekH 
dealer — Article  made  by  'plainiiff'f  agent  abraad. 
BUI  to  rettrain  the  violaHon  of  a  patent  for  man*' 
faeturiMg  metaUie  eapttdet  for  covering  the  neekt 
of  bottles.    Defendai^  Jtad  gold  to  an  agent  of(ke 
plaintiff's  a  bottle  loiOi  a  capsule  which  the  j^in- 
iiff  alleged  was  not  imaivfaelwred  by  him.    The 
plaintiff'  not  only  VMjm^aeiured  Ida  capevies  in 
England,  but  had  an  agmunjfor  their  mantffaetwe 
in  Framce.    He  swore  that  the  capsule  in  qnestitm 
was    not    made    at    his    English    manufaelory, 
but  he  could  not  swear  that  U  might  not  htm 
been  made  at  his  agent's  manufactory  in  Frame. 
The  onus  is  en  a  patentee  to  prove,  not  only  Ae  Mer 
of  his  patent,  but  that  the  user  was  ftnaulhorissi 
by  him. 
Where  a  patentee  in  England  also  has  an  agmey 
al/road,  Urn  sale  of  the  orttole  patented,  eiOar 
abroad  or  in  thi«  country,  carries  with  it  Ike  right 
to  use  it  eomrywhere,  unleat  siueh  use  has  wm 
Umiledby  agreement. 
This  was  an  a;q)eBl  from  the  decision  of  Jntet, 
y.C.    The  suit  was  iiiBtitttted  to  restrain  an  allegMl 
-infiabag«ment  of  the  plaintiff's  patent  for  metallic 
capsules.    The  def^nooBt  was  a  retail  abeanst,  «f 
whom  an  agent  oi  the  plaintiff  had  bong^  a  bottie 
covered  witdi  a  cmsnle,  wiiich  appeared  to  have 
been  mainnfiiotared  aoeording  to  the  plaintilTe  prs- 
oesB.    The  bottle  contained  lUnuners  yiaemr,  •uA 
was  marked  with  tbe  nam*,  address,  and  trade 
mark  of  t^  manafitcttnmr.    SkortiT  after  ibe  pur- 
chase was  made  -tibie  plwntiff's  soucitar  wtct*  to 
the  defendant  the  f  oUowiur  letter : 

ISttJnlyM*. 
Sib,— I  am  inatracted  ^y  Jb.  William  Botte,  of  Wharf- 
road,  City-road,  patent  matBllie  capaide  mainifaotnni,  to 
oommenoe  proceedings  against  yon  for  an  mfringement 
of  his  patent  by  the  oae  and  sale  of  metallia  eapmilee  Mt 
bottles,  wkioh  oapsnlee  have  not  heen  made  by  him,  bat 
ofjimoiaelrsiinilarmateriali.    It  would  iw  idle  to  ■■■■■n 
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dbrtiMandiarof  yaan  tiikt  the  capndasmade  bytiia 
ritimlT'  kava  baea  baf ora  the  pablio  and  the  protraotad 
E^sttoo  in  the  law  oonrta  in  reapeot  thereof,  that  yon 
cm  be  ignozant  of  tiie  daoitionB  of  the  judges  in  f  aronr 
«f  tie  patentee ;  aod  aa  leoenUy  aa  tiie  2nd  Jnne  lait  it 
■V  be  fooad  on  nfanooa  te  the  Woiae  nampaper  of  the 
Ubmimg  day  tbab  aa  injooation  was  gtaatad  hy  bii 
BfiBoar,  Sir  WiUiam  Page  Wood,  V.C,  in  the  oaae  of 
BitUT.  SeiUon,  reateaining  the  use  in  England  of  foreign 
aadeeapenlaa  Notwitiistanding  these  repeated  deoieiona 
tbeiae  of  eapenlea,  made  in  inningement  of  the  paten- 
Wa,  baa  ahwdily  inoteaned,  aad  there  ia  no  otimr  mode 
<(  eadaaroariag  to  atop  the  nae  of  them,  aod  obtaining 
twpianation  in  damagea  than  by  piooeedinga  in  Chan- 
cay,  wbid>  the  patentee  haa  determined  to  bike  against 
cA  infnngars. 

To  thia  the  defendant  made  the  f  (dlowing  answer : 

11th  July,  1865. 
Sir,— I  bare  ivoeiTed  a  letter  from  yon  informing  me 
%t  I  bare  in&inged  the  patent  of  Betts's  metallio  oap- 
oIm.  Now  aa  I  bare  nerer  capsuled  or  oanaed  to  be 
miailiil  any  bottle  or  pot  in  my  aatablislunent,  perhaps 
m  will  hare  the  goodneas  to  1^  me  know  in  what  way  I 
■a*  infringed  the  patent. — Toors,  dso., 

W.  WUXXOTT. 

Tbe  reply  was  as  follows ; 

12th  Jnly,  1856. 

Si^— In  reply  to  years  I  beg  to  state  Hiat  the  sale  by 
jm  it  tha  metellio  oapanles  on  bottles  is  the  infringe- 
■■I  oeiaplaiiied  of.  Any  peraon  snpplying  yon  ia 
*T— "r  liable,  and  the  time  will  oome  when  yon  will  be 
istaiugated  aa  to  who  baa  Bnppliad  yoo,  where,  and  in 
abat  q[Dantitiea. 

The  bill  was  served  on  the  day  on  which  this 
lait  letter  was  written.    The  defendant  embodied 
Moe  of  hia  defences  in  a  concise  statement,  which 
he  filed  and  interrogated  the  plaintiff  upon.    The 
etidoice  went  to  show  that  the  capsules  in  qnes- 
tionwere  not  made  by  anv  person  other  than  the 
pbiatiff  or  his  aeents  at  Paris.  In  the  oonrt  below 
the  Tioe'Chano^or  delivered  the  following  jndg- 
otat:— "  In  this  case  the  plaintiff,  Mr.  Betts,  has 
filed  his  bill  against  Mr.  Willmott  seeking  an  in- 
jnactiaa  to  restrain  the  defendant  &om  farther 
iofiinging  his   invention,  and  for   oonsecpiential 
damages.     And   it  ia    said  that  the  scienter  is 
lat    material,    and    that   the    patentee    has    a 
ruiit  to  file  his   bill.     But  whether  every  user 
o(  letters  patent  will  neoessarilv  entitle  a  plain- 
tiff to  file  a  bill   as  well   as   Dring    an  action, 
WikiiiK  at  all   the  circumstances,  is  more  than 
daabtral.    If  that  is  to  be  carried  out  to  a  strict 
li^  it  seems  to  me  impossible  to  draw  a  line,  and 
pRvent  him.  from  filing  a  bill  against  every  gentle- 
unit  who  has  boTu^t  a  bottle  in  a  shop.    How- 
eret,  there  is  a  difference  between  retail  dealers 
and  eentlemen  baying  botties  for    private  use. 
BetaU  dealers  are  acquainted  to  some  extent  with 
tlwiiatuie  of  capsules.    But  here  the  evidence  is 
thst  a  person,  an  agent  of  the  plaintiff's,  went  into 
Ae  ahop  of  the  defendant  and  bought  there  one 
^iittit  of  one    manufactured    article,    Bimmel's 
<™^ar,  covered  with  a  cwsule  apparently  made 
hy  toe  plaintiff's  prooees.    The  defendant  was  a  re- 
tail chemist,  and  the  probi^iUty  is  that  he  had 
■old  other  bottles  of  the  same  kind,  perhaps  a  few 
doMa  in  the  course  of  the  year.    It  is  clear  that 
the  dateodant  had  not  the  remotest  idea  that  he 
*H  niiiig  the  plaintifTs  patent,,  and  the  plaintiff 
viainfanQed  by  the  articb  itself,  from  whom  this 
™MWBt  Tanddc  bought  it.    He  ought  merely  to 
haw  gmu  notice  to  uie  defendant  not  to  deal  with 
wan  aiticiM  any  more.    If  the  defendant  had  re- 
|*H^  to  gire  information,  the  case  mig;ht  have 
haaa  jilfiisiid,    Xb  it  was,  tjie  ^plioation  he  re- 
^^  VH  the  foHowiag,  aod  it  was  not  a  premier 


one.  [His  Honour  here  read  the  correepondenoe 
above  set  out,  and  continued.]  On  the  same  day 
on  which  the  last  letter  was  written,  the  bill  was 
served  on  the  defendant.  Now,  that  was  a  very 
oppressive  mode  of  proceeding.  I  do  not  know 
that  I  should  not  have  found  myself  justified  in 
dismissing  the  bill,  with  oosts,  if  there  had  not 
been  an  equal  discourtesy  on  the  defendant's 
part.  He  onght  to  have  contented  himself 
with  giving  full  information,  and  offered  not 
to  deal  any  more  in  the  articles  oompluned 
of.  But  he  not  only  answers  the  interroga- 
tories, but  puts  in  a  concise  statement  and 
raises  the  question  of  the  invalidity  of  the  patent, 
and  bases  interrogatories  upon  it.  Neither  side 
have  conducted  themselves  so  as  to  entitle  them  to 
the  oosts  of  these  proceedings.  My  order  will  be — 
the  patent  having  expired,  and  the  court  being 
satisfied  that  the  infrigement  by  the  defendant 
was  innocent,  accidental,  and  trivial,  and  not  such 
as  to  have  prodooed  any  substantial  damage  to  the 
plaintiff,  (Usmiss  the  Inll  withoot  costs."  [_Kay, 
Q.C.  here  mentioned  that  if  hia  Honour  had  gone 
into  evidence  on  the  question  of  infringement  it 
would  have  been  shown  that  the  plaintiff  iiuled  on 
that  point  entirely,  and  that  the  capsules  used  by 
the  defendant  were  not  shown  to  have  been  made 
by  any  person  other  than  the  plaintiff  or  his  asents 
in  Paris.]  The  evidence  was  tho-eupon  read,  and 
this  appearingto  be  the  case,  the  bill  was  dismissed 
with  costs.  The  plaintiff  apposed,  alleging  that 
although  he  had  a  manufactory  in  France  carried 
on  by  a  M.  Espinasse,  that  genueman  had  received 
strict  injunctions  not  to  sell  for  the  English  market 
any  capsules  not  marked  in  a  particmar  way,  and 
that  the  bottle  which  had  been  an  exhibit  in  the 
cause  was  not  so  marked. 

Wnicock,  Q.C.,  Orove,  Q.C.,  and  Everitt  for  the 
am>ellant,  submitted  that  the  onus  of  showing  that 
the  capsuled  bottle  was  bought  from  the  factory 
in  France  was  upon  the  defendant,  and  he  had 
failed  in  doing  so.  The  plaintiff  had  no  means  of 
obtaining  rehef  against  foreigners  infHnging  hia 
patent,  except  by  attacking  the  persons  in  this 
country  who  dealt  with  them.  Even  if  the  capsule 
was  manufactured  by  the  plaintiff's  agent  abroad, 
it  could  not  be  sold  without  his  licence  in  England 
in  violation  of  hia  Enghsh  patent. 
They  referred  to 
CaldviM  r.  VamvUnengen,  9  Hare,  415 :  18  L.  T.  Bap. 

192; 
Wright  r.  Hitchcock,  L.  Bep.  5  Ex.  37; 
B«tU  T.  NeiUon,  18  L.  T.  Bep.  X.  S.  159;  L.  Bap.  3 

Ch.  429; 
JliUington  v.  Fox,  3  K.  *  C.  338 ; 
Davenport  v.  liytandf ,  L.  Bep.  1  Ea.  302 ;  14  L.  T. 

Bep.K.S.  53; 
Bett  V.  De  VUn,  18  L.  T.  Bep.  N.  S.  165;   L.  Bep.  8 
Cb.429. 

Kay,  Q.C.,  EddU,  Q.C.,  and  Langley  for  the 
defendant,  were  not  called  on. 

The  LoKD  CHAifCEiioa  (Hatherley). — I  think, 
Mr.  Kay,  that  the  case  has  been  established  by 
Mr.  Betts,  upon  whom  the  onus  is  thrown,  that 
you  are  making  an  indirect  use  of  his  invention ; 
but  he  is  further  bound  to  prove  that  it  is  an  un- 
authorised use.  It  appears  to  me,  he  has  not  dis- 
charged himself  of  that  onus.  He  has  to  show 
that  this  thing  you  are  using  was  not  mann&c- 
tured  by  him. 

Kay,  Q.C. — ^He  does  not  even  swear  that  xof 
liord. 
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The  LoBD  Chavcellob. — Mr.  Betts  aays  pritnd 
facie,  "  I  did  not  make  this ;"  but  when  cross- 
ezamined  he  admits  that  he  is  not  only  the  manu- 
facturer of  this  article  in  England,  but  that  it  is 
nmnufsctured  abroad  by  him  in  two  different 
manufactories.  It  appears  that  he  bought  up  at 
Paris  a  business  where  the  article  was  manufac- 
tured in  the  name  of  Espinasse,  and  he  continued 
afterwards  to  carry  on  the  business  there  through 
the  medium  of  Espinasse,  who  was  acting  as  his 
paid  agent,  and  therefore,  for  all  purposes  Espinasse 
18  the  plaintiff  in  the  suit.  Being  cross-examined 
further  as  to  what  is  the  actual  condition  of  the 
things  so  manufactured  by  him,  and  having  made 
the  admission  that  there  is  a  manufacture  of  this 
article  in  Paris,  he  thus  continues : — "  I  cannot 
uiswer  whether  the  capsules  A.,  B.,  and  C,  men- 
tioned in  the  same  affidavit,  are  or  have  ever  been 
in  my  possession.  If  they  are  my  solicitor  has 
them.  I  cannot  now  produce  the  exhibit  num- 
bered 210.  The  bottles  now  produced  and  marked 
as  exhibits  263,  301,"  (and  a  number  of  others)  "are 
the  several  bottles  I  rely  on  in  eleven  of  my  suits. 
I  don't  know  whether  the  exhibit  ao.  210 
did  or  did  not  correspond  in  external  appearance 
with  these  eleven.  The  exhibits  numbered  204 
and  207,  being  infringements,  I  have  no  doubt 
No.  210  did  correspond  in  external  appear- 
ance with  them,  but  I  cannot  compare  them 
with  a  thing  which  is  not  present.  After 
examining  the  capsubs  on  the  eleven  exhibits,  and 
those  on  the  exhibits  numbered  respectively  211 
and  401,  I  cannot  say  by  whom  these  capsules 
were  manofactored."  Then  he  is  asked:  "Will 
you  pledge  your  oath  whether  those  capsules  were 
or  not  manufactured  by  your  house  of  Espinasse  P" 
The  answer  is :  "  I  believe  thev  are  infringements, 
and  that  they  are  not  of  the  nouse  of  Espinasse. 
I  found  my  belief  on  this :  that  Bimmel's  dies  in 
Paris  do  not  correspond,  as  I  have  been  informed, 
with  the  stampings  on  those,  but  I  will  not  swear 
that  they  do  not  correspond  exactly."  That  being 
so,  he  must  be  prepared  to  swear  distinctly  that 
the  article  is  not  manufactured  by  him  or  his 
agents.  Take  this  case  :  Supposing  he  had  three 
houses  of  manufacture,  one  in  the  north  of  Eng- 
land, one  in  the  west  of  England,  and  one  in 
London ;  I  apprehend  it  would  be  his  duty,  in 
making  out  his  case  before  a  jury,  to  come  forward 
and  prove,  not  only  by  his  London  agent,  that  the 
article  was  of  the  same  description  as  the  patented 
article,  but  he  would  have  to  show  that  it  was 
not  made  by  himself,  and  for  that  purpose  he 
would  have  to  call  persons  who  had  the  control  of 
his  house  in  the  north,  also  of  his  hoose  in 
London,  and  of  his  house  in  the  west,  to  prove 
that  no  such  articles  were  made  by  them.  As 
things  of  a  similar  description  are  sold  by  millions, 
and  are  sold  for  the  purpose  of  being  distributed 
in  every  shop  throughout  the  whole  length  and 
breadth  of  the  land,  it  would  be  a  matter  of  con- 
siderable difficulty  for  the  persons  who  from  time 
to  time  purchased,  not  the  capsules  themselves,  but 
the  bottles  covered  with  the  capsules,  to  go  round 
to  the  whole  trade  and  trace  their  bottles  through 
the  variety  of  persons  into  whose  possession  they 
might  have  got,  in  order  to  show  tnat  they  could 
be  traced  up  to  the  plaintiff's  manufactory,  with- 
out the  court  in  the  least  requiring  in  the  first 
instance  that  there  should  be  the  plaintiff's  oath. 
If  he  has  taken  that  oath  and  thrown  the  onus  on 
the  defendants,  then  they  must  meet  it  as  best 


they  may;  but  the  oath  of  the  plaintiff  would  be 
required  to  shoAV  that  he  had  not  manofactored 
that  thing  which  had  got  into  the  hands  of  the 
particular  defendant   who  is  brought  before  the 
court.      This    plaintiff     disohargM    that    doty 
in  the   first   instance   by   saying:    "I  did  not 
manufiicture   that  particular    thing."     Bot   on 
cross-examination  he  said :  "  When  I  made  that 
affidavit  I  did  not  intend  to  describe  it  in  that  way, 
as  not  having  come  out  of  my  manufactory  in 
France,  and  I  will  not  swear  that  now."    The 
Vice-Chancellor's  observations  are  certainly  some- 
what strong  upon  this  gentleman,  and  I  do  not 
know  quite  that  I  should  myself  make  the  same 
strong    observations,  because   the  plaintiff  may 
possibly  have  had  in  his  mind  that  view  of  the  law 
which  has  been  submitted  by  his  counsel ;  and  I 
quite  agree  with  Mr.  Grove,  that  an  argnment 
might  have  been  presented  on  that  point,  althoagh 
I  do  not  rememoer  such  a  point  having  been 
brought  before  the  court  before,  or  that  circnm- 
stances  ever  occurred  which  could  give  rise  to  snch 
an  argument.    The  point  is   this:   Supposing  a 
man  to  have  a  patent  in  France,  and  a  patent  in 
Belgium,  and  a  patent  in  Englaiid,  and  he  esta- 
blishes manufactories  in  each  place  for  the  mano- 
iiMtare  of  his  patented  article,  then  it  is  said  that 
if  he  sells  the  patented  article  in  France,  it  is  for 
the  French  market,  and  it  does  not  justly  a  person 
buying  the  article  in  France  and  bringing  it  over 
to  England ;  and  he  cannot  be  allowed  to  use  that 
article  so  made  in  France  in  England.    Then  Mr. 
Orove  put  the  case  of  his  having  assigned  his 
English  patent,  and  continuing  the  manu&ctnre  in 
Frwce,  and  said,  would  not  tne  importer  of  any 
article  sold  in  France  come  within  tne  doctrine  of 
CaldweU  v.  Vanvlistengen.     No  doubt  in  the  case 
80  put  he  would,  because  the  licence  to  seU  which 
vested  originally  in  the  patentee  would  then  be 
vested  in  his  assignee,  and!,  therefore,  no  licence  in 
England  given  by  the  original  patentee  after  a 
sale,  could  authorise  the  making  of   the  article. 
So,  of  course,  in  exactly  the  same  way,  no  sale  at 
all  by  the  original  patentee  in  France,  who  is  eiao 
the  orignal  patentee  in  England,  could  defeat  the 
rights  of  the  original  patentee  in   England,  or 
defeat  the  right  of  a  person  purchasing  from  him 
in  France.  In  other  words,  it  comes  almost  within 
the  doctrine  of  leave  and  licence,  and  leave  and 
Ucence    would    not    be    effectual    in     such    a 
case.     Is  it   any   more   effectual  in    the   other 
case,  where  a  man  carries  on  the  three  manu- 
factories  himself,  and  himself   disposes    of  the 
article  abroad  P    I  apprehend  that  if  he  disposes 
of  the  article  abroad  (unless  it  can  be  shown,  not 
that  there  is  some  clear  injunction  to  his  agents 
or  the  like,  but  that  there  is  some  clear  communi- 
cation to  the  party  to  whom  the  article  is  sold), 
the  person  who  has  the  sole  right  of  vending  in 
Ennand,  if  he  chooses  to  sell  the  goods  in  Fnuice 
or  Belgium,  or  England,  or  in  any  other  qiwuter 
of  the   globe,  to  persons  who  purchase  <k  him, 
necessarily  transfers,  with  the  goods,  the  licence 
to  use  the  g^oods  which  he  has  so  sold.    When  a 
man  has  purchased  an  article  he  intends  to  have 
the  control  of  it,  and  there  must  be  some  dear  and 
explicit   agreement   to   the   contrary  proved  as 
a^nst  the  purchaser  of  the  article,  to  justify  ^ 
vendor  in   saying :   "  I  have  not  given  yoB  my 
licence  for  the  sale  of  the  article.      Hie  CMHWt 
prevent  the  purchaser  using  it  wherever  hs^SMSs 
as  against  the  person  with  regwd  to  irlmtt  ht  '^ 


Digitized  by  VjOOQ  IC 


Oot  7,  IWl.J 


THE  LAW  TIMES  REPORTS. 


[Vol.  XXV..  N.S.-191 


CHiK.] 


BOUANS  t'.  HUIT. 


[CUAX. 


entitled  to  nse  it.  He  cannot  use  it  against  his 
tssignee  without  a  previous  assignment  of  the 
patent,  because  no  previous  assignment  of  the 
pttent  would  confer  that  right ;  but  he  can  use  it 
against  the  person  who  himself  is  the  owner  and 
proprietor,  and  has  the  power  of  conferring  a  com- 
plete right  on  him  by  the  sale  of  the  article.  If 
tiiis  sentleman  is  unable  to  show  that  these  things 
vhich  be  charge  the  defendant  with  having  used 
■re  not  used  unlawfully,  I  apprehend  he  cannot 
ncceed  by  way  of  injunction  in  this  court  any 
nxre  than  he  could  in  an  action  at  law.  On  that 
^roond,  although  I  do  not  quite  follow  the  reason- 
ing ol  the  Yice-Chancellor  on  the  subject,  the 
petition  of  f^peal  will  have  to  be  dismissed  with 
coets. 
Solidtors :  JP.  Kent ;  Flux,  Argles,  and  BaiBlitu. 


July  10  and  11. 
(Before  the  Lokd  Chakcbixor  (Hatherley). 
BOLLASD  V.  Habt. 
Xortgage — Priority — Notice — Common    solicitor — 

Fraud — Middlesez  Registry. 
Certain  lands  in  Middlesex  were  vested  in  a  solicitor 
vpon  trast  to  raise  certain  moneys  by  mortgage, 
bt  eteeution  of  this  trust  he  raised  two  sums  of 
ntmey,  and  mortgaged  the  lands  to  two  persons 
laecessively,   vntliout  giving  notice  to  the  second 
turtgagee  of  the  prior  charge  upon  the  property. 
Kacfail  as  aolicUorfor  both  mortgagees,  and  did 
tot  regi$ltr  either  mortgage.    The  second  mort- 
pgee  mi6«egueni]y  registered  his  mortgage,  before 
tke  first  mortgagee  haa  done  so. 
EM  that  as  thk  common  soUeiior  had  actual  know- 
ledge of  (he  first  mortgage  at  the  time  the  second 
mortgage  was  executed,  the  second  mortgagee  miut 
ht  deemed  to  have  had  like  notice,  anid  thai,  his 
Knirtty,  thottgh  registered  first,  must  he  postponed 
to  that  of  the  first  mortgagee. 
Tbb  was  an  appeal  firom  a  decision  of  the  Master 
of  the  Bolls.     The  fiikcts  and  arguments  were  fully 
reported  in  the  court  below  (24  L.  T.  Bep.  N.  S. 
2S)).    James  Hall,  a  builder,  being  in  embarrassed 
circQmstances,  vested  certain  lands  in  Middlesex 
in  Mr.  H.  G.  Sobinson,  a  solicitor,  upon  trust  to 
niM  moneys  by  mortgage.    In  execution  of  this 
tnut  Bobinson  raised  two  sums  of  money  and  mort- 
nged  the  lands  to  Amelia  Marianne  Leigh  and 
George  Stagg  saocessiTely,  without  giving  notice  to 
the  latter  of  the  prior  charge  upon  the  property. 
He  acted  as  solicitor  for  both  mortgagees,  and  did 
Bot  roister  either  mortgage.    The  second  mort- 
gagee subsequently  rMfistered  his  mortgage  before 
the  first  mortgagee  had  done  BO.  In  the  court  below 
it  was  held  that  the  second  mortgagee  was  entitled 
to  priority,  the  mere  oonstmotive  notice  which  he 
had  obtained  through  the  solicitor's  knowledge  of 
the  existence  of  an  earlier  charge  not  being  snffi- 
cieot  to  deprive  him  of  the  benefit  which  ne  had 
obtained  by  r^istration.    Upon  the  appeal, 

JoAwoL  WUhams,  Q.C.  and  Burget,  for  the  ap- 
pdhnt,  cited 

LsSevsy.Le  Neve,  AnVLiXi  2  White  ft  Tnd.  L.  C. 

»t 
IWaitan  ▼.  Trappes,  3  Sim.  801 ; 
Sniksm  T.  Ksasu,  5  L.  T.  B«p.  N.  S.  439;  3  De  O., 

AmMI  «.  BiMJUO,  1  Sob.  ft  Lef .  90 : 
Cksmit.  JKekols,  1  Stnoge,  664; 
ntUMT.  Obab  2  Bdan.  SM ; 
AN<f  T.  JM^AiwtiUMrt,  16  Vee.  419  ; 
^JfaMWM,  a  Dr.  ft  Walah,  964 ; 


Robinson  v.  Woodward,  4  De  O.  ft  Sm.  562;  12  L.  T 

Bep.  N.  8.535; 
Wormald  t.  Maitland,  13  W.  B.  832 ; 
Espin  T.  Pemberlon,  32  L.  T.  Bep.  250,  345 ;  3  De  O. 

ftj.547; 
Lee  V.  Qreen,  26  L.  T.  Bep.  302 ;  6  De  G.,  M.  ft  Q.  155. 

Southgate,  Q.  C.  and  Everitt  for  the  respondent 
cited, — 

JoUand  v.  Stainiridge,  3  Ves.  478 ; 

Wyllie  V.  PoUen,  9  L.  T.  Bep.  N.  a  71 ;  3  De  G. 

J.  ft.  S.  596; 
Htn«v.Do<l<i,2Atk.275; 
Sharps  V.  Foy,  19  L.  T.  Bep.  N.  S.  541 ;  L.  Bep.  4  Ch. 

App.  35 ; 
Chadwicic  v.  Turner,  14  L.  T.  Bep.  N.  S.  86 ;  L.  Bep. 

1  Ch.  App.  310 ; 
Kennedy  v.  Chreen,  3  My.  ft  E.  699 ; 
Attei^mry  v.  Willis,  27  L.  T.  Bep.  301 ;  8  De  G. ; 

M.  ftG.454; 
Wyatt  V.  Barwell,  19  Yes.  435  ; 
Hewitt  V.  Lootemore,  9  Hare,  449 ; 
Lord  JVM-fte*  v.  Veniston,  4  Bio.  P.  C.  189 ;  19  L.  T. 

Bep.N.S.S88; 
Newton  v.  Newton,  L.  Bep.  6  Eq.  185. 

The  Lord  Chamcellob  (HatherW). — I  cannot 
agree  with  the  view  taken  by  the  Master  of  the 
Bolls  in  this  case.  The  case  is,  in  my  opinion, 
settled  by  the  authorities,  and  the  only  question 
which  has  to  be  decided  is,  had  or  had  not  Mr. 
Stagg  (the  second  mortgagee)  at  the  time  he 
advanced  his  money,  notice  of  a  prior  incumbrance? 
Looking  at  the  facts,  it  is  not  easy  to  say  he  had 
not.  Now,  it  was  settled  in  the  cose  of  Hine  v. 
Dodd,  and  has  been  held  in  every  case  of  a 
similar  kind  since  then,  that  it  is  not  sufficient 
that  the  person  having  the  second  incumbrance  in 
point  of  date,  should  at  the  time  have  a  mere  sus- 
picion of  an  earlier  incumbrance,  but  it  must  be 
proved  that  he  had  actual  notice  of  it ;  but  such 
actual  notice  when  clearly  proved  renders  it  fraudu- 
lent to  attempt  to  obtam  priority,  when  you  are 
not  entitled  to  it,  by  endeavouring  to  take  advan- 
tage of  the  Registry  Acts ;  and  where  there  is 
such  actual  fraud  in  the  person  registering  the 
second  incumbrance,  the  first  incumbrance  though 
unregistered,  will  not  be  postponed.  The  ques- 
tion remains,  what  is  actual  notioeP  Notice 
to  the  solicitor  about  the  transaction  in  ques- 
tion at  or  near  the  same  time  as  employment 
of  him  by  the  client  is  clearly  such.  It  is 
not  incorrect  to  call  such  notice  actual  notice  to 
the  client,  for  whatever  notice  your  agent  has, 
that  notice  must  be  imputed  to  ^ou.  Tnere  was 
in  this  case  plain  and  distinct  notice  on  the  part  of 
the  solicitor  at  that  time  employed  by  Mr.  Stagg, 
and  this  notice  must  be  carried  on  to  him. 
No  moral  guilt  is  imputed  to  Mr.  Stagg. 
Robinson,  the  solicitor,  was  also  the  trustee  of  this 
very  property  for  the  purpose  of  mortgaging  it. 
Hall,  to  whom  the  property  belonged,  seems  to 
have  concurred  in  these  mortgages,  and  Robinson 
then,  in  pursuance  of  his  trusts,  proceeded  to 
ruse  money,  first  from  Miss  Leigh  on  the  10th 
May  1862 ;  and  on  the  9th  Julv  he  raises  money 
from  Mr.  Stagg ;  Bobinson  bemg  then  employed 
by  Stagg  as  his  solicitor.  In  that  state  of  nets  it 
could  not  be  argued  that  the  solicitor  had  not  at 
that  time  notice  of  the  first  incumbrance :  that 
point  has  been  raised  in  some  of  the  cases  cited, 
out  that  question  did  not  arise  here,  for  it  was 
money  bemg  raised  on  the  same  property  and 
almost  at  the  same  time  as  Mr.  Stogg's  incum- 
brance. As  to  Kennedy  v.  Oreen,  that  was  a  case 
where  the  solicitor  was  himself  the  author  of  the 
fraud  which  affected  the  title,  and  the  fraud  was 
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committed  under  circamstances  apparent  on  the 
face  of  the  deed,  which  would  have  excited  the 
suspicions  of  a  professional  man,  and  have  led  to 
inquiry.  In  Atterbury  y.  Wailit,  Lord  Justice 
Turner,  referring  to  that  case,  meets  it  by  saying, 
"  The  case  o{  Kennedy  v.  Green  was  much  relied  on 
upon  the  part  of  the  defendant  in  the  argument 
upon  this  part  of  the  case,  but  I  thought  in  Hewitt 
V.  Lootemore,  and  I  continue  to  think,  that  that 
case  does  not  govern  cases  like  the  present.  In 
that  case  there  was  fraud  independently  oi  the 
question  whether  the  act  which  had  been  done  was 
made  known  or  not.  In  such  cases  as  the  present 
the  question  of  fraud  wholly  depends  upon  whether 
the  act  which  has  been  done  has  been  made  known 
or  not."  In  8harp»  v.  Foy,  the  case  was  like 
Kennedy  v.  Qreen ;  there  was  an  express  intent  to 
defraud.  In  connection  with  this,  a  point  which 
I  thought  during  the  argument  mignt  create  a 
di£Bculty,  does  not  seem  to  do  so,  when  the  facts 
are  examined,  viz.,  whether  or  not  Bohinson,  being 
guilty  afterwards  of  gross  fraud,  you  could 
fasten  upon  him  at  the  date  of  these  mort- 
gages any  fraudulent  intent  P  But  I  can- 
not see  that  this  is  possible,  for  though 
he  neglected  his  duty  grievously,  he  was 
not  then  concerned  in  any  fraud — at  least  so  far 
as  appears  from  the  evidence.  I  cannot  adopt  the 
view  of  the  Master  of  the  Bolls  as  to  the  wife  in 
the  case  of  Le  Neve  v.  Le  Neve  being  a  party  to 
the  fraud  thera  practised,  though  the  whole  trans- 
action was  clearly  fraudulent  from  beginning  to 
end.  Lord  Hardwicke  in  that  case,  said  that  a 
second  purchaser  with  notice  of  a  prior  purchase 
getting  nis  own  purchase  first  registered,  was  guilty 
of  fraud,  the  design  of  those  Acts  being  only  to 
give  parties  notice  who  might  otherwise,  without 
such  registry,  be  in  danger  of  being  imposed  on 
by  a  prior  purchase  or  mortgage,  which  thoy  are 
in  no  danger  of  when  they  tiave  notice  thereof. 
There  is  no  difference  in  the  Registry  Acts  as  to 
the  point  of  notice.  I  hold  that  what  the  solicitor 
knows,  the  client  must  be  clearly  taken  to  know, 
unless  the  case  can  be  brought  within  the  principlo 
of  Kennedy  v.  Green.  It  nas  been  argued  that 
because  another  solicitor  was  employed  by  Stagjg 
after  these  transactions,  who.  In  fiict,  re^stered  rus 
mort^;age,  that  ought  to  put  Stagg  m  a  better 
position,  but  I  am  unable  to  see  how  that  can  be. 
Being  of  opinion,  therefore,  that  the  authorities  on 
this  subject  have  been  all  one  way,  and  that  actual 
notice  of  Miss  Leigh's  mortgage  by  Bohinson 
(Stagg's  solicitor)  ^s  been  dearly  proved,  Sta^g 
himself  must  be  deemed  to  have  had  notice  of  it, 
and  therefore  cannot  take  advantage  of  his  prior 
registration.  The  decree  of  the  Master  of  the  Bolls 
must,  therefore,  be  reversed,  and  the  chief  clerk's 
certificate  upheld,  and  Miss  Leigh's  mortgage 
declared  a  pnor  incumbrance  to  that  of  Mr.  Stagg. 

Solicitors  for  Miss  Leigh,  Wehater  and  Graham, 
17,  Ely-place. 

Solicitor  for  Mr.  Stagg,  £.  H.  Fearpoint,  50, 
Leicester-square. 


Tliureday,  Jviy  20. 

(Be&>re  the  Lord  Chancxllob  (Hatheii^). 

Macbbyse  v.  Etktit. 


Married  woman — Dealings  with  separate  < 

Notice  of  aet&ement. 

A.  entered  into  apeeulaiions  on  the  Bioek  Saehamos 

partly  wiih  money  which  was  eetUed  u(Mm  bta  wrfs 

for  her  separate  use,  wUhotU  poie«r  of  tmtiaf<^■ 

turn.     The  transactions  were  earried  oat  tkrmigk 

his  broker,  with  whom  he  depotitedr  as.  a  seeuntf 

against  risks,  certain  Spanish  bond*  which  had 

been  pwrchased  with  the  sstdement  fvtsd*.    2%« 

broker  had  no  direct  notice  that  these  bonds  wen 

settlement  property,  but  he  received  from  A.  Jron 

time  to  time  clieques  payable  to  A's  wife  or  ardsr, 

these  c}ieq;ues  being  vndorsed  by  her.     The  basis 

having  been  realised  by  the  broker  to  cover  losses 

incurred  by  him  in  tlie  course  of  the  transaelums, 

A's  wife  JUed  a  biU  against  the  broker  to  recover 

the  value  of  flie  bonds  and  cheques,  on  ike  gvMmd 

that  the  amount  constituted  her  separate  estate, 

and  that  the  broker  had  noti<:e  of  the  fact : 

Sdd  [affirming  tlie  decision  of  Malins,  V.O.),  that 

the  broker   Jiad  neither  aiiual  nor  consttvetive 

notice  of  the  settlement,  and  that  therefore  the  bi& 

must  be  dismissed  with  costs. 

Where  a  person  makes  an  inquiry,  and  receives  a» 

answer  which  he  may  reasonably  believe  to  be 

true,  he  is  entitled  to  act  upon  it. 

This  was  an  appeal  by  the  plaintiff  from  a  decree 

of  Malins,  Y.  U.      The  facts  and  arguments  are 

stated  in  the  report  of  the  proceedings  before  the 

Vice-Chancellor  (24  L.  T.  Beg.  N.  S.  461). 

Glasse,  Q.  C,  and  G.  W.  Collins,  for  the  petip 
tioner,  cited 

Brysonv.  Warwick  and  Birmirmham  Canal  Company, 

22L.T.  Bep.  N.  S.200:  4T>.U.  A.a.711; 
Bodenhem  y.  Uoshuns,  2  D.  M.  &  a  908 ;  19  L.  T. 

B«ip.N.S.2M; 
Clatlce  V.  PowtU,  4  B.  &  Ad.  846 ; 
Cope  V.  Btnplands,  2  M.  A  W.  140 ; 
DovM  y.  HaUing,  4  Bar.  <fc  Cr.  330 : 
£»  parte  Barhaorth,  2  De  O.  A  J.  194 ; 
LoMgten  v;  Whits,  18  L.  T.  B«p.  N.  S.  80;  L.  Bap.  t 

B(|.16fi; 
OaUauv.  Ooddeen,  2  F.  A  F.  6S6; 
Whistler  y.  Forster,  8  L.  T.  Bep.  N.  S.  317  ;  33  L.  I. 

N.  S.  161,  C.  P. ; 
WUseny.  Moore,  1  M.  * E.  ISS, 33T. 
Cotton,  Q.  C.  and  J.  N.  Biggins,  for  the  defen- 
dant, were  not  called  upon. 

The  LoBD  CHASCHUiOB  (HaHberiej). — ^Th«  whole 
case  depends  upon  one  single  fiict,  namely, 
whether  or  not  Mr.  Eykyn  is  affected  by  notice 
of  the  trust.  In  a  suit  to  fix  a  person  as  trustee 
with  the  receipt  of  trust  mouOTs,  it  will  not  do 
for  the  person  who  &ils  in  estabUsidng  such  a  case 
to  turn  round  and  say,  "  Having  tmvughout  re- 
jected any  privity  between  us  as  betwie^i  principal 
and  agent,  instead  of  my  saying  yon  are  my 
trustee,  and  liierefore  I  can  have  an  account 
against  you,  I  will  take  a  different  line  and  say, 
I  will  r^ify  all  the  acts  that  you  have  done,  but  as 
tur  as  you  can  lawfully  cUum  to  account  for  the 
charges  that  you  assert  by  way  of  set-off,  I  will 
question  tbem."  .  That  should  nave  been  thought 
of  at  first,  if  thought  of  at  bU.  Mr.  Eykyn  must 
be  taken  to  have  treated  with  Mr.  Macbryde  only, 
unless  it  can  be  shown  that  he  (Eykyn)  ought  to 
be  affected  with  notice  of  this  trust.  Thefiiots  are 
shortlv  these :  Mrs.  M^hcbryde  had.  a  settlement, 
and  there  were  trustees  appointed  under  it  who 
never  acted.    The  settlement  was  origfinally  made 
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in  Indik.    She  came  over  to  this  country  and  dis- 
posed of  some  property  which  she  had  in  India. 
She  has  a  friend  named  Hill,  and  according  to  her 
first  afBdayit  she  asks  Hill  to  take  care  of  her 
moneys  and  act  for  her,  bnt  says  nothing  abont 
the  settlement.     The  money  that  was   prodnced 
from  the  sale  of  the  Calcutta  estate  was  lodged  in 
the  Oriental  Bank,  and  Hill  acts  in  fact,  as  her 
huW.    He  does  not  mention  one  syllable  abont 
the  settlement  or  anything  of  the  kind,  and  there 
is  nothing  which  induces  me  to  believe  that  he 
had  any  notion  that  there  was  a  settlement.    It  is 
tme  the  lady  in  her  cross-examination,  when  she 
is  asked  the  question,  says :  "  I  am  sure  we  talked 
about  the    settlement,    or   a    settlement."     The 
matter  coming    ont    in    this   way   upon    cross- 
enmination,  without  Hill  being  asked  to  corrobo- 
nte  it,  and  without  the  lady  being  asked  to  make 
any  statement  on  the  subject  in  her  examination 
in  chief,  the  court  could  not  possibly  act  upon 
tiiat  loose  description  of  evidence,  even  if  it  were 
neoessaij  to    fix  Mr.  Eykyn  with  notice  of  the 
trast    Sir.  Eykyn  is  the  principal  defendant,  but 
»hy  he  should  be  chosen  to  bear  the  brunt  of  the 
DM^er  when  in  some  respects  it  should  have  been 
HiD,  if  he  had  notice  of  the  settlement  (which  I  am 
hr  from  saying  he  had),  it  is  difficult  to  see. 
The  iriiole  suit  is  one  of  a  veiy  sing^ular  character. 
The  buth  is,  that  the  lady  placed  confidence  in 
ha  husband,  who  seems,  according  to  her  state- 
Beat,  to  have  very  much  abused  it,  and,  in  fact 
to  have  lost  her  property.    That  being  the  case, 
e«ajbudy  appears  to  think  it  a  fair  game  to  make 
Mr.  Eykyn,  wiio  acted  only  in  the  orainair  way  of 
a  bvker,  liable  for  all  the  misfortunes  that  may 
hane  happened  to  the  family.    What  is  the  case 
presented  a^^ainst   Mr.  Eykyn  P     Mr.  Macbryde 
calls  upon  him  and  says  that  he  wishes  to  employ 
him  as  his  broker  to  make  purchases  and  sales  of 
i^odb  and  securities  on  his  behalf.     Mr.  Eykyn 
states  that  he  was  not  aware  that  Macbryde  and 
Hin  were  two    £fierent  people.    I  take  it   that 
Mr.  EyWn  has  been  under  a  misapprehension, 
hecause  there  is  the  circumstance  of  two  different 
•ddreases  being  given,  the  one  by  Hill,  at  one 
jlace,  the  other  by  Macbryde,  at  another  place ; 
aadalso  the  cir  cumstonce  of  his  having  lent  Mac- 
hiyde  money  in  the  name  of  Macbryde,  and  being 
pud  by  a  cheque  signed  by  that  gentleman.     I  wiU 
cooiider  presently  how    &r   that    operates  with 
wroeet  to  any  baumoe  of  credit  which  may  be  due 
to  me  witaessee  in  giving  their  testimony  in  refe- 
Race  to  the  matter.     I  take  it,  therefore,  that 
HaAwdc  comes  to  Mr.   Eykyn  and  represents 
Hmrnt  to  be  the  agent  of  Hill,  and  that  he  is 
(n^iqg  for  Hill.    He  gives  him  the  name  of  Hill 
*>  tta  person  for  whom  he  is  going  to  deal  in  the 
^odt,  Mul  he   gives  Hill's  address  in  the  first 
bMaawtion,  wUdi  is  a  pnrchase  vrith  Macbryde's 
jWuj  of  aonse  Italian  stock.    That  is  the  only 
triMLliuu  in  which  Hill  seems  to  have  really  had 
wy  pawonal  knowle^e  of  anything.    There  is 
WyMMKm  far  believing,  indeea  it  is  an  admitted 
ko^  ttife  Ifaofayde,  s^er  the  first  transaction, 
*'iit*Th«rdBr  to  save  trouble,  yon  had  better  not 
■■i  to  WBtm  ■ddress,  but  send  all  your  further 
*    ~         te  me  at  my  address."     From 
Hill  seems  to  have    slipped 
altogether,  except   that    he 
asked   to   give    cheques   upon 
k,  when  Mrs.  HacbiTde  wanted , 
«w  to  her  husband,  in  order 


that  he  might  make  purchases.  Then  as 
regards  the  first  transaction,  all  that  Mr.  Eykyn 
knows  is  that  there  is  a  gentleman  of  the  name  of 
Macbryde  who  is  dealing  with  him  and  telling  him 
that  he  is  acting  for  a  Mr.  Hill.  It  is  true  that 
some  money  is  shown  him — I  think  a  receipt  note 
— ^in  order  that  Macbryde  may  satisfy  him  that  he 
has  money  to  make  the  purchase,  because,  he, 
being  a  stranger  to  Mr.  Eykyn,  that  gentleman 
would  not  like  to  enter  into  a  transaction  without 
knowing  that  the  money  would  be  forthcoming. 
Macbryde  shows  him  a  deposit  receipt  in  Hill  s 
name,  and  tells  him  that  he  can  get  the  money  very 
readily.  Mr.  Eykyn  says,  "  While  I  am  gomg  to 
the  Stock  Exchange  you  had  better  ^  and  get  the 
money."  Accordingly,  the  money  is  got,  and  so 
fiir  as  Mr.  Eykyn  knows,  it  is  drawn  out  of 
the  account  standing  to  Hill's  credit  at  the 
Oriental  Bank.  That  is  only  of  a  piece  with  the 
rest  of  the  case.  Some  cheques  are  drawn  by  Mr. 
Hill  to  the  order  of  Mrs.  Macbryde,  and  endorsed 
by  her.  I  apprehend  that  has  nothing  to  do  with 
the  question.  It  is  impossible  for  the  court  to 
fix  a  person  with  notice  of  the  lady's  claim,  because 
a  purchase  is  made  by  a  cheque  which  was  drawn 
by  her  agent  and  endorsed  by  somebody  else. 
It  might  have  gone  through  two  or  three  hands 
more  for  aught  that  appears.  To  hold  that  on  that 
account  Mr.  Eylr^n  was  to  suppose  that  it  was 
trust  money  of  hers,  would  be  stretching  the 
doctrine  of  notice  far  beyond  any  authority  which 
has  been  cited,  or  any  authority  which  could  pos- 
sibly be  urged  as  having  any  bearing  upon  the 
subject.  I  think,  therefore,  we  may  (frop  out  of 
sight  all  the  circumstances  of  the  case  as  to  how 
these  cheques  were  drawn.  But  then  it  is  said, 
you  know  that  Macbryde  was  an  agent,  and 
knowing  that,  you  will  be  fixed  with  all  the  conse- 
quences of  the  right  and  title  of  the  person  for 
whom  he  acted  as  agent,  unless  you  inquired  of 
that  person  about  the  position  in  which  he  stood 
with  regard  to  this  property;  and  if  you  had 
inquired  of  Hill,  yon  would  have  learnt  all  about 
this  property,  and  that  he  was  trustee  fbr  Mrs. 
Macbryde.  In  the  first  place,  I  think  there  is 
great  reason  to  question  whether  he  would 
have  learnt  any  such  thing,  for  I  do  not 
find  any  satisfactory  evidence  of  his  knowing 
that  there  was  any  settlement  made  upon  Mrs. 
Macbryde.  But  I  have  to  contrast  that  with  the 
fact  of  his  not  saying  a  word  about  it,  and  her  not 
saying  a  word  about  it  in  her  examination  in  chief. 
It  only  comes  out  in  cross-examination,  and  the 
time  and  place  are  not  named  at  all.  I  have  great 
doubt  about  it,  but  I  do  not  think  the  case  need 
be  put  upon  that  ground  in  the  least.  I  think 
that  all  you  can  call  upon  a  broker  to  do,  in  deal- 
ing with  an  agent  in  a  transaotion  is  this :  if  he 
wants  to  assure  himsedf  that  a  person  is  really 
acting  as  an  agent  fbr  the  person  for  whom  he 
purports  to  act  as  agent,  and  that  he  has  anthori^ 
to  bind  that  person  and  make  him  liable  for  his 
acts,  the  broker  must  inquire,  because  if  he  does 
not  make  inquiry,  he  will  be  liable  if  there  is  no 
authority.  Tnis  transaction  will  exactly  Ulastrate 
what  I  mean.  Hill  never  snldiorised  Macbryde  to 
make  any  deaKngs  by  whidi  he  would  be  bound, 
and,  therefore,  ]f&.  Eykyn  could  not  possibly  make 
Hill  responsible  fbr  tlunae  Yenezn^an  bonds,  3 
it  be  tme,  as  it  i^ipears  to  me,  that  Hill  never 
authorised  anything  of  the  kind.  To  hold,  howeveri 
tiiat  every  time  you  are  informed  that  a  -man  is 
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an  agent,  you  are  to  be  taken  aa  knowine  not 
only  whether  the  principal  has  given  authority  to 
the  agent,  bat  to  know  all  that  the  principal 
knowB  as  to  the  source  fix>m  whence  the  money 
was  deriTed,  would  be  carrying  the  doctrine  of 
notice  to  a  most  monstrous  and  unprecedented  ex- 
tent. There  is  not  a  tittle  of  autnority  to  show 
that  such  facts  ought  to  give  a  broker  notice  of  the 
trust.  Almost  every  person  in  England,  who  has 
not  plenty  of  time  on  his  hands,  employs  a  broker 
to  buy  stock  on  his  behalf.  If  such  a  doctrine 
were  to  prevail,  if  it  happened  to  be  trust  money, 
the  unfortunate  broker  would  be  fixed  with  all  the 
knowledge  of  the  trust  money  which  is  handed 
over  to  him  to  make  the  purchase  with.  That 
may  be  a  totally  different  question,  which  will 
have  to  be  made  out  on  the  part  of  the  person  who 
is  raising  the  objection  that  he  did  not  advise  the 
intended  purchtuse.  Of  course,  if  the  broker  is 
dealing  with  an  agent,  he  must  treat  the  i^nt  as 
a  person  having  the  authority  which  he  says  he 
has.  It  is  for  the  broker  to  see  to  that.  If  he  is 
unfortunate  enough  to  be  in  error  about  that, 
he  must  take  the  consequences  of  not  having 
made  proper  inquiry.  Of  course,  that  a 
broker  should  not  make  proper  inquiry  is  a 
thing  unheard  of.  The  dealmgs  of  mankind 
cannot  go  on  without  there  is  a  certain  confidence 
reposed  by  one  man  in  another.  People  do  not 
generally  suppose  that  an  alleged  agent  is  mis- 
representing the  fact  of  his  having  authority. 
But  to  say  that  because  you  have  not  inquired 
into  that  authority,  you  are  to  be  taken  as  know- 
ing the  exact  source  of  all  the  money  which  the 
alleged  principal  was  about  to  invest,  would  be  to 
paralyse  all  commercial  dealings  of  that  character. 
Although  that  argument  has  been  often  unsuccess- 
fully used,  it  has  oeen  used  successfully,  but  only 
where  there  has  been  clear  and  distinct  notice  to 
the  party  affected.  If  a  man  has  two  accounts  at 
his  bankers,  and  the  broker,  knowing  that  fact,  does 
not  choose  to  ask  any  questions  about  it,  he  must 
be  taken  to  stand  afi'ected  with  notice  which  must 
necessitate  an  inquiry.  Before  the  present  case  I 
never  heard  it  attempted  to  be  argued  that 
because  a  man  tells  you  he  is  the  agent  of 
A.  B.,  that  therefore  you  must  know  all  the 
facts  and  all  the  trusts  which  A.  B.  may  happen 
to   know,    or   that   you   must   take   the    conse- 

?aence8  of  your  not  having  that  knowledge, 
t  seems  to  me  that  all  that  this  gentleman,  Mr. 
Eykyn  knew,  was  that  Maobryde  was  acting 
for  Hill  as  agent.  There  is  an  excuse  for  Mr. 
Eykyn  easily  getting  somewhat  confbaed  about 
the  exact  identity  and  position  of  Macbryde. 
Without  having  heard  the  other  side,  it  is  eviaent 
he  made  a  mistake.  I  think  he  ought  to  have 
known  the  identity  in  consequence  of  that  cheque 
to  which  I  have  referred.  But  there  is  a  great 
deal  to  say  on  the  other  hand.  We  first  of  all 
find  Macbryde,  with  reference  to  the  transaction 
in  the  Italian  bonds,  sending  the  money  up  to 
Hill's  actual  residence,  and  from  that  time  forward 
taking  care  that  it  should  never  go  to  Hill's  resi- 
dence, but  that  all  communications  should  be 
addressed  to  Macbryde  at  his  own  house.  Then 
we  find  him  dealing  in  the  Yenezuelan  bonds  and 
other  things  with  which  he  had  no  concern  what- 
ever, just  as  if  he  were  the  principal  and  the  only 
only  person  concerned.  It  might  veiy  well  appear 
to  Mr.  Eykyn,  not  knowing  anything  of  Macbryde, 
tliat  be  came  to  him  as  a  speculator  nsing  another 


name.    It  ultimately  ends  in  one  account  being 
transferred    to    the   other    acoount.    Hill   never 
making  any  inquiry  about  anything.    We  at  last 
get  to  the  transaction  in  the  Spanish  bonds.    It  is 
said  that  there  is  direct  notice  as  to  that;  and 
this  is  the    only  point   where  it    is    attempted 
to  fix  Mr.  Eykyn  with  direct  notice.    Macbryde 
says :    "  I  went  to  Mr.  Eykyn  and  said  I  wuit 
to  deposit  these  bonds  with  you  as  security,"  the 
bonds   having  been  purchased  as  on  HiU'e  ac- 
count.   But  having  got  into  difficulties  as  to  the 
Yenezuelan  bonds,  he  continues  :  "  I  must  have  a 
note  from  you  of  this,  because  the  property  is  my 
wife's."    It  is  a  most  remarkable   fact  that  he 
never  should  have  said  a  word  about  his  wife  until 
he  is  going  to  borrow  some  money  on  the  bonds. 
It  is  very  strange  that  he  should  have  kept  back 
all  mention  of  his  wife  until  the  last  moment,  for 
it  looks  very  much  as  if  he  wished  to  keep  Mrs. 
Macbryde's  name  out  of  the  question,  ana  then 
just  at  the  moment  when  he  wanted  to  borrow  the 
money  he  dashes  all  this  confidence  in  the  fiioe  of 
the  man  lending  the  money  by  saying  it  is  not  lus 
own  property,  but  his  wife's.    I  cannot  take  Mr. 
Macbryde's  word  for  that.     Mr.  Macbryde  is  not 
a  person  whose  word  is  to  be  taken  against  that  of 
MTr.  Eykyn.     In  this  case  we  have  a  man  taking 
the  property  of  his  wife.    As  to  the  6200J.,  it  is 
said  that  he  took  it  without  her  knowledge.    In 
the  first  affidavit  nothing  is  said  about  his  taking 
the  money  out  of  the  box.    That  story  comes  ont 
in  the  cross-examination.  At  all  events,  this  man  is 
souandering  his  wife's  money  in  these  speculations, 
wuich  he  seems  to  have  been  very  unsucoessful  in. 
Having  squandered  his  wife's  money  in  the  way  he 
has  done,  he  now  seeks  to  make  a  person  liable  who, 
as  fax  as  Macbryde  is  concerned,  and  irrespective  of 
any  question  between  him  and  his  wife,  is  a  perfectly 
innocent  man.    An  individual  who  can  so  act,  is 
under  a  verv  strong  temptation  to  make  out  his 
own  case.    The  moment  a  man  has  the  want  of 
delicacy  to  attempt  to  make  oat  such  a  case  as  is 
here  sought  to  be  established  by  Mr.  Macbryde,  he 
is  under  a  strong  temptation  to  give  evidence  for 
himself,  if  it  does  not  exist  elsewhere,  in  his  own 
favour.    I  do  not  believe  the  evidence  given  by 
one  man  in  his  own  favour,  entirely  unsapportea 
as  it  is,  against  the  evidence  of  one  mskn  who  con- 
tradicts it.    The  time  at  which  it  is  attempted  to 
be  introduced  is  a  time  which  renders  it  in  the 
highest  degree  improbable  that  the  conununica- 
tion  should  have  been  made.    Holding,  as  I  do 
most  distinctly,  that  the  question  of  notice  can 
never  be  touched  by  the  fiict  of  Mr.  Eykyn  being 
told  that  Macbryde  is  a  mere  agent  of  his  wife  in 
porchasing  the  stock,  the  whole  case  is  gone,  by 
which  alone  Mr.  Ey^rn  can  be  affected.    As  re- 
gards the  subsidiary  case,  which  it  is  sought  to 
Sill    back  upon;    namely,  that    there    has   been 
wrongly    a    broker's    charge    made,     inasmuch 
as    this    gentleman    was    not    a   sworn    faraker, 
and   the    securities    ought    not   to     have    been 
sold  at  the  time ;  it  appears  that,  after  all,  thoe 
was  a  balance  which,  if  not  due  to  Mr.  'Ejkjn,  was 
all  settled  within  three  years   of  the  filing  of  the 
bill.    It  would  be  perfectly  monstroaB  to  allow 
Mr.  Eykyn,  who,  in  fighting  the  ^nestitm  between 
principal  and  agent,  would  have  difEerent  zigfct*  to 
set  up  against  Mr.  Macbryde,  to  say  tliat  ha  li  not 
to  account  to  Mrs.  Macbryde,  if  she  oMt  ponue 
that  property  which  her  husband  has  iiriMWilW^- 
But  when  the  trust  moneys  have  all  OMB  dealt 
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with  by  her  hnsband,  I  find  nothing  whatever  to 
jnstify  me  in  saving  that  Mr.  Kykvn  is  to  be  taken 
ts  dealing  with  anybody  bat  Macbryde  in  the 
tnuittction.  Macbryde  may,  if  he  pleases,  insti- 
tute any  action  or  suit  he  thinks  pro]}er.  Of 
eonne,  I  give  no  encoaragement  to  any  such  pro- 
ceeding, bat  he  may  do  what  he  likes  as  between 
Umseli  and  Mr.  Eykyn.  Mrs.  Macbryde  wonld 
kre  the  benefit  ot  anything  he  might  get,  but 
tint  cuinot  be  done  in  any  suit  of  this  nature, 
vfaich  seeks  to  make  Mr.  Eykyn  responsible  npon 
the  ground  that  he  had  notice  of  thi<  trust.  I 
tliink  there  is  nothing  in  this  case  which  should 
ndw  me  differ  from  the  view  taken  by  the  Vice- 
Chuoellor,  and  therefore,  I  must  dismiss  the  ap- 
petl  with  costs. 

Soiieitor  for  the  plaintiff,  IT.  W.  Oahriel. 

SoHdtora  for  the  defendant,  Lewit,  Muniu,  and 
Lofim. 

BOUC£  coxrsT. 

Saportad  ttj  H.  Put,  Esq.,  Buriit«Hit-lAW. 

May  26,  29,  and  June  5. 

Pms  V.  KniGSBBiDGB  Highway  Boabd. 

Highway  Board — Power  to  remove  ihingle  from 

ieaek— General  Highway  Act  (5  4;  6  WiU.  4,  c.  50), 

«.  51  and  52 — Beepective  liahilUie$  of  contractor 

and  employer. 

irpeeial  ettHorn  to  take  shingle  from  the  beaek  above 

iifk  voter  mark  for  the  repairing  of  the  highwaye 

efihe  pariih,  is  bad  <u  to  suck  portion  of  the 

htaek  at  it  private  property,  being  a  cuetom  of  a 

profit  i  prendre  in  anoOier  man's  land. 

m  Qeiterai  Highway  Ad  (b  ^  Q  Witt,  i,  c.  50) 

doe*  not  empotoer  alUghway  board  to  take  shingle 

frvKi  ike  beaek  bdow  high  taater  mark  for  the 

repair  of  Ota  highways,  to  at  to  cause  an  increated 

danger  of  enoroaehment  by  the  tea. 

IV  employeri  of  a  eoniraeior  are  liable  for  the  in- 

jwriotit  aet4  0jthe  eontrador  which  flow  out  of  the 

fiifilment  of  the  eontrad,  but  where  the  injurious 

edi  fow  out  of  a  matter  foreign  to  the  ecmtract, 

Ae  eontrador  it  pertonaHy  liable. 

Wkere  a  plainiif  faxU  in  ettablithing  a  cote  for 

nli^,  the  UMcertain  character  of  the  evidence  on 

wUm  ike  case  tuimt,  and  the  tetting  up  of  un- 

fumdtd  daims  by  the  defence,  ore  groundt  for 

Otmitting  the  bill-without  eottt. 

Tib  was  a  soit  instituted  by  one  Nicholas  Pitts  to 

oUain  an  injunction  to  restrain  the  Kingsbridge 

Highway  Bourd,  their  contractors,  servants,  work- 

■wn,  and  agents  from  gathering  or  getting,  raking, 

digging,   taking    away,    and    removing     stones, 

pebbles,  shingle,  or  other  like  materials  on  and 

^tn  the  beach  or  shore  of  Lannacombe  Cove,  in 

the  highway  district  of  Kingsbridge,  Devon.     The 

Ul  also  praved  that  the  damages  occasioned  to 

the  phintiff  by  the  gathering,  taking  away  and  re- 

itnmg  by  the    defendants    of    stones,  pebbles, 

■hingle  and  other  like  materials,  on  and  from  the 

''Mca  or  shore  of  Laimacombe  Cove,  might  be 

Hcertaiaed  and  the  amount  thereof  assessed,  and 

thst  th»  defendants  might  be  ordered  to  pay  the 

MM  to  tile  plaintiff. 

Ite  pUntiff,  as  owner  in  fee  simple  of  a  portion 
of  the  manor  of  South  Allington,  which  adjoins 
''""•oombe  Cove,  claimed  to  be  entitled  to  the 
■*^  beadi,  waste  land,  and  foreshore  above  high 
nte  mttk  adjacent  to  the  manor  of  South 
AllmgtcB.  Hie  lands  in  question  had  been 
vestu  in  the  plaintiff  and  his  ancestors  for  sixty 


years  and  upwards.  The  manor  of  South  Allington 
18  an  ancient  manor,  and  the  bill  alleged  that  the 
manor,  both  by  grant  and  immemorial  right  and 
custom,  consisted  of  (amongst  other  things)  the 
sea  beach  and  waste  lands  adjacent  thereto. 

The  plaintiff  was  also  the  owner  in  fee  simple  of 
an  estate  called  Down,  which  extended  to  Lanna- 
combe Cove,  and  which  he  purchased  in  1858  from 
the  trustees  of  the  then  lord  of  the  manor  of 
Stokenham,  an  ancient  manor,  with  similar  rights 
over  the  sea  shore,  to  those  belonging  to  the  manor 
of  South  Allington.  Under  and  by  virtue  of  the 
deed  of  convejrance  of  this  estate  of  Down  the 
plaintiff  claimed  to  be  entitled  to  the  sea  beach, 
waste  lands,  and  foreshore  adjacent  to  the  estate  of 
Down,  such  waste  being  by  such  deed  expressly 
conveyed  and  assured  to  nim. 

The  sea  beach,  waste  lands,  &c.,  in  question,  ore 
comprised  in  the  Kingsbridge  highway  district, 
which  was  duly  formea  under  the  statute  25  &  26 
Vict.  c.  61,  by  which  statute  also  the  Kings- 
bridge  Highway  Board  was  constituted  as  a  cor- 
porate body. 

The  defendants  under  their  Act  from  time  to 
time  employed  contractors  to  repair  the  highways. 
In  the  fulfilment  of  their  contract  the  contractors 
had  on  various  occasions  removed  quantities  of 
shingle  from  the  beach  of  Lannacombe  Cove,  both 
from  above  and  below,  high  water  mark. 

The  plaintiff,  by  his  solicitor,  Mr.  Bichard 
Andrews,  in  June  1868,  applied  by  letter  to  the 
defendants  through  their  clerk,  Mr.  Gabriel  Beer 
Lidstone,  and  requested  them  to  prevent  their 
contractors  from  continuing  to  remove  stones, 
shingle,  and  other  like  materials  from  the  beach 
of  Lannacombe  Cove,  but  the  defendants  refused 
to  comply  with  the  plaintiff's  reciaests,  allying 
that  under  and  by  virtue  of  the  o  &  6  WiU.  4, 
c.  50,  ss.  51  &  52  (a),  they  and  their  contractors 

(a)  By  the  Slat  section  of  the  Oenenl  Hiffhwav  Act 
(5  &  6  Will.  4,  0. 50),  it  is  provided  that "  it  shall  and  maj- 
be  lawful  for  ereiy  surveyor,  in  any  waste  land  or  oommon 
gronnd,  river,  or  brook,  within  the  parish  (or  whioh  he 
shall  be  surveyor,  or  within  any  other  parish  wherein 
navel,  sand,  atone,  or  other  materials  are  respectively 
Ukely  to  he  found  (in  case  snffioient  cannot  be  oonve- 
niently  had  within  the  parish  where  the  same  are  to  be 
employed,  and  sufficient  shall  be  left  for  the  use  of  the 
roads  in  saoh  other  parish),  to  search  for,  dig,  get,  and 
oany  away  the  same,  so  that  the  said  surveyor  doth  not 
thereby  ^vert  or  intanaptthe  ooorse  of  snoh  river  or 
brook,  orprejndioe  or  dama(rs  any  building,  highway,  or 
ford,  nor  dig  or  get  the  same  oat  of  any  river  or  brook, 
witmn  the  distanoe  of  150ft.  above  or  below  any  bridge, 
nor  within  the  like  distanoe  of  any  dam  or  weir ;  and 
likewise  to  gather  stones  lying  npon  any  lands  or  gtmmda 
within  the  parish  where  snoh  nighway  shall  be,  for  snob 
service  or  purpose,  and  to  take  and  carry  away  so  mnob 
of  the  said  materials  as  by  the  discretion  of  the  said  sor- 
veyor  shall  be  thongfat  necessary  to  be  employed  in  the 
amendment  of  the  said  highwavs,  withont  maUng  anv 
satisfaction  for  the  said  materials ;  but  satisfaction  shall 
be  mads  f<»  tH  damages  done  to  Vhe  lands  or  grounds  of 
any  person  or  persona  by  carrying  away  the  same,  and 
in  the  manner  hereinafter  directed  for  getting  and  carry- 
ing materials  in  inclosed  lands  or  gronnds ;  cat  no  aaw 
stones  shall  be  gathered  withont  the  consent  of  the  owner 
of  snoh  lands  or  gronnds,  or  a  licenoe  for  that  parpos» 
from  two  jnatioes  at  a  special  sessions  for  the  highwajrs, 
after  having  summoned  snoh  owner  to  oome  before  lum 
and  hesfd  his  reasons,  if  he  shall  appear  and  give  any, 
for  refosing  his  consent. 

By  sect.  52  it  is  provided  that  "  nothing  in  the  Act  con- 
tained relative  to  the  gathering  or  getting  of  stones  or 
other  materials,  shall  extend  to  any  qnanti^  of  stones  or 
other  materials  thrown  up  by  the  sea,  commonly  called 
beach,  where  the  removal  of  the  same  would  cans*  any 
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had  a  right  to  remove  such  stones,  shingle,  &c., 
firom  the  beach  in  question  for  the  purpose  of 
repairing  the  roads  and  highways  of  the  Kings- 
bndge  district. 

Thereupon  the  plaintiff  instituted  the  present 
suit,  alleging  by  his  bill  that  on  the  part  of  the 
coast  where  his  estates  are  situate,  the  dea  is 
continually  advancing  and  encroaching  on  the 
adjoining  lands,  ana  the  gathering  or  getting, 
raking  and  digging  up  stones,  pebbles,  shingle, 
or  other  like  materials  on,  and  removins  the 
same  from  the  beach  or  shore  incieosea  the 
danger  of  encroachment  by  the  sea  on  the  adjoin- 
ing lands  belonging  to  the  plaintiff. 

The  plaintiff  submitted  tnat  the  defendants  and 
their  contractor  had  not,  under  the  General  High- 
way Act,  or  any  other  enactment  or  anthority, 
any  right  to  remove  stones,  &c.,  from  the  beach 
in  question,  and  that  they  ought  to  be  restrained 
by  ingunctiou  from  removing  such  stones,  &c., 
from  the  beach  in  question,  as  well  from  below  as 
above  high  water  mark,  and  more  especially  so 
having  regard  to  the  increased  danger  of  encroach- 
ment by  the  sea  on  the  plaintiff's  laoids,  occasioned 
by  such  acts. 

The  defendants  by  their  answer  contended  that 
as  to  stones,  &c.,  removed  from  below  high  water 
mark  (such  part  of  the  beach  not  being  the  private 
property  of  the  plaintiff)  they  were  entitled  to 
remove  them  by  the  51st  and  ^nd  sections  of  the 
Act,  and  also  by  a  special  custom  by  which  from 
time  immemorial  the  inhabitants  of  the  parishes 
or  manors  of  Chivelstone  and  Stokenham  (in  which 
the  pluntiff's  estates  were  situate),  or  the  persons 
for  the  time  being,  and  from  time  to  time  charged 
with  the  duty  of  repairing  the  roads  and  highways 
in  such  respective  parishes  had  been  used  and 
accustomed  to  have  and  enjoy  the  right  to  enter 
upon  the  sea  shave  between  nigh  and  Jow  water 
mark  in  Lannacombe  Cove,  and  to  get,  take,  and 
collect,  gravel,  stones,  pebbles,  beach,  and  other 
such  materials  tbece  deposited  by  the  sea,  and 
remove  and  carry  away  the  same  uerefrom  for  the 
pnrpose  of  repairing  the  roads  and  highways  in 
the  said  respective  parishes  when  and  so  oftian  as 
need  ajid  occasion  required.  The  defendants 
fartlMr  contended  ihat  it  was  thw  contractors, 
and  not  UiemaelveB  yrbo  had  oonniitted  the  aota 

iliMwgn  or  hqiaT  hy  immdatlon  to  tha  laads  a^oaing, 
or  iiifMSCifl  dangar  of  eBaroaohmant  hy  the  ■•». 

And  by  net.  £8  it  ia  provided  tint  "  it  ihall  not  be 
lawfnl  for  aof  rarvejar,  or  other  person  aotinf  under  tiw 
•Dtharttr  of  this  Aot,  to  diff,  gaflier,  get,  take,  or  oany 
awax  anj  iiietiiiiele  for  making  or  repairing  aaj  high- 
way eat  of  or  bom  any  innlneed  lana  or  prrosnd,  nntU 
one  iTti^flmflirr  moolh'a  notioe  in  writing,  signed  by  the 
snrrayas,  ahall  have  been  given  to  the  owner  of  the  pie- 
miaea  from  which  sneh  metoriele  are  intaaded  to  be 
taken,  arleftatthebonae^r  lastomanalplBoaof  abode 
of  ■nob  owner  o^  agaat,  and  also  of  anen  ooonpier,  to 
appnar  befnrn  Uw  jaetiaee  at  a  epeeial  eeemaae  foe  the 
higli  viys,  to  show  cause  why  sach  materiola  shall  not  be 
h(^  theri'from ;  aud  in  rise  saoh  owner,  agent,  or  ooon- 
pier shall  attend  porsuant  to  anch  notioe,  but  shall  not 
show  snf&cient  cause  to  the  contrary,  aaoh  juaticeB  shall, 
if  they  tiiink  proper,  authorise  such  surveyor  or  other 
person  to  dif;,  Kst,  gather,  take,  and  carry  away  emeh 
materials  at  such  time  or  times  as  to  such  justices  shall 
seem  proper ;  and  if  such  owner,  agent,  or  occupier  shall 
neglect  or  refuse  to  appear  by  himself  or  hia  agents  the 
said  justices  shall  and  may  (upon  proof  on  oath  of  the 
service  of  such  notice)  make  such  order  therein  as  thej 
shall  think  &t  as  fully  and  effectually  to  all  intents  ana 
porpoeee  as  if  snob  owner  or  occupier,  or  his  agent,  had 
attended." 


complained  of,  and  that  the  contractors  were  alone 
liable  in  respect  thereof. 

In  a  contract  entered  into  on  the  20th  May  1869, 
by  the  defendants,  with  the  persons  whose  tender 
was  accepted  for  the  repair  of  the  roads,  it  wm 
provided  that  "  whenever  the  contractors  are  re- 
quired to  use  pebbles  or  other  materials  thrown  up 
by  the  sea  for  hardening  any  of  the  rocMls,  they  are 
not  to  cause  any  damage  or  isjury  by  the  removal 
of  such  pebbles  or  other  materials  by  inundations 
of  the  lauds  adjoining  to  where  the  same  may  have 
been  removed,  or  increased  danger  by  encroach- 
ment by  the  sea,  and  the  board  will  not  be  re- 
sponsible for  the  illegal  removal  of  such  pebblea  or 
other  materials  by  the  contractors." 

As  to  the  shingle  removed  from  above  high 
water  mark,  the  defendants  admitted  that  they 
had  removed  some  in  1866,  three  years  before  the 
filing  of  the  biU,  but  not  since,  and  they  <1ian1itim««< 
all  intention  of  removing  shingle  therefrom  in  the 
future. 

The  evidence  was  very  conflicting  as  to  the 
quantity  of  shingle  removed,  and  as  to  whether  its 
removal  caused  mcreased  danger  of  encroachment 
by  the  sea. 

Matkeson,  Q.  C.  and  W.  WMingion  Cooper,  for 
the  plaintiff,  submitted  that  the  defendants  had  no 
right  under  sect.  51  of  the  Act  to  remove  the 
shingle  above  high  water  mark,  as  that  part  of  the 
beach  was  the  plaintiff's  private  property.  As  to 
the  shingle  beuow  high  water  mark,  ita  rKooval 
caused  increased  danger  of  encroachment  of  the 
sea  on  the  plaintiffs  private  prc^ierty,  and  tbera- 
fore  the  defendants  oonld  not  remove  the  shin^e, 
as  such  a  case  was  expressly  excepted  firom  the 
operation  of  the  51st  section  Dy  the  tearms  of  tbs 
52nd  section.    They  cited 

Johiuon  V.  Tryard,  2  Latw.  VSti,  and 
Paimxck  v.  KnigM,  7  Ex.  854, 
where  it  was  held  that  a  surveyor  of  highways 
cannot    justify  a   trespass  under  a  prescriptive 
right,  or  a  custom,  to  take  stones  from  the  waste, 
whether  adjoining  the  sea  shore  between  high  and 
low  water  mark,  or  otherwise,  for  the  purpose  of 
repairing  the  highways  of  the  pariah.    Hi^  con- 
tended that  the  alleged  custom  to  take  stones,  ic, 
for  the  repair  of  the  roads  was  bad  as  being  a 
claim  of  a  profit  itprenAn  in  uiother  man's  soil: 
ConOaSU  v.  ITiehoUoa,  U  C.  B.,  N.  S.,  230  ; 
The  .dUomey-Oeiieral  v.  MatoUat,  4  K.  &  J.  3»; 
mOwMle  V.  MaMmU,  L.  Bep.  SE«.  MS;  SSL./. 

OIouwi  v!  Btelt,  13  Beav.  353. 
They  contended  that  it  was  the  defendants  and 
not  their  contractors  who  were  liable  fat  the  ifljniy 
done ;  on  this  point  the^  cited, — 

SoU  V.  The  Bittmgbawmi  ami  Sktmnnt  SaibpM 

Company,  3  L.  T.  Bep.  N.S.  750;  6  H.  *  K.  48^ 

and 

Orutr.PuUen,  11  L.  T.  Bmp.  K.  S.  fiH;  SBert* 

8m.  978. 

Jenel,  Q.O.,  OhariM  HaO,  «ad  Solomon,  for  tin 

defisndaiits,  contended  Hut  it  was  now  too  late  to 

obtain  relief  for  the  iajsry  done  in  1866  hr  taldag 

shiagle  firom  above  high  water  nurk,  as  taedefBn- 

dants  had  disclaimed  the  iatantion  of  takiag  any 

more  from  that  part  of  the  shoce.    Aa  te  taking 

shingle  below  hi^  water  mack  tfaegr  rcfanred  to 

7  Jac.  1,  c.  18,  andHaU  on  tlu  Sea  Sfaon, p. 246. 

Asaamhig  that  the  ahia^  was  wrongly  taken. 

they  contended  that  the  dafigndaats  were  not  liable 

for  the  wTongfiil  acts  of  Hiar  oontractan :  (Qro9 

V.  PuOm.  11  lTt.  Bep.N.S.  56»;  6  Best  A  Sm.  978)- 

MadeMon,  Q.C.  in  reply. 
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/am  5. — Lord  Bokcllt. — ^This  is  a  snit  ioBti- 
totad  for  tfw  porpoae  of  preTenting  injury  to  the 
property  of   the  plaintiff,  by  removing  shingle 
mm  Ae  beach  in  Ijaainacoinbe  Oove,  near  Kings- 
bridge,  in  DevonsfaiTe.    The  plaintiff  says  that  the 
deimdants'  ririit  to  take  away  the  beach  is  only 
given  by  the  General  Highway  Act  (5  &  6  Will  4, 
t.  50),  and  that  this  nght  is  limited  by  sects. 
SI  k  52,  that  sect.  51  prevents  their  taUng  the 
imperty  of  the  ]daintm  withont  his  assent,  or 
piying  him  for  it,    and   that    sect.    52  prevents 
their   taking    any    beach     from    any    place   in 
mch  a  manner    as    to   increase  or  cause  dan- 
eer  from  the  encroachment  of  the  sea.    The  de- 
nndHits,  on  the  other  hand,  not  only  insist  that 
Aej  m  entitled  to  do  what  they  have  done,  under 
At  General  Highway  Act,  but  they  also  contend 
that  if  that  does  not  enable  them  to  do  so,  they 
en  take  it  by  speraal  custom ;  and  if  '^»t  conten- 
tion &il,  that  tn^  are  not  liable,  because  it  is  t^e 
M(  of  the  oontraotor  whom  they  have  employied 
mA  not  their  act,  that  the  words  of  the  contract 
onplqying  the  contractors  told  them  to  do  nothing 
wj  were  not  entitled  to  do,  and  that  the  biU 
ooght  to  be  against  the  contractor  and  not  against 
thnn.     It  ia   necessary,  in  consequence  m  this 
defence,  to  distingnish  the  case  of  the  taking  of 
Khmes  from  the  beach  from  below  and  from  above 
urdinary  high  water  mark.    The  plaintiff  alleges 
Hat  ibe  <te£endaatB  have  taken  stones  from  the 
heMhfiTNn  aAxrve  hi^  water  mark.    This  piece  of 
groaad  was  formerly  part  of  the  waste,  and  was 
eoanyed  by  the  lord  of  the  manor  to  the  plaintiff 
for  vdnable  consideration.    It  must  therefore  be 
bated,  for  this  purpose,  as  the  private  property 
of  the  plaintiff.     So  treating  it,  I  am  of  opmion 
that  the  deftmdante  are  not  entitled  to  take  away 
■tones  from  isbia  part  of  the  cove  by  means  of  any 
costom,  and  that  the  custom  of  a  profit  d  prendre 
in  another  man's  land  is  bad,  as  indeed  is  admitted 
by  the  defendants ;  and  that  the  attempt  to  set  up 
a  giant  from   the  Crown  has  no  application  to 
thig  case,  as   tlie  plaintiff's   title  proceeds  from 
agnnt  by  the  lard  of  the  manor  of  a  part  of  the 
nste,  which  supersedes,  or,  rather,  is  inconsisent 
•ith,  a  grant  frcnn  the  Crown :  and  as  to  the  53rd 
•ection  of  the  statute  I  Hank  that  the  defendants 
hare  not  proceeded  under  it.    With  respect  to  the 
•tones  below  high  water  maik:,  they  stand  on  a 
nxj  Afferent  footing,  and  the  right  to  them  is 
baited  by  the  51st  and  52nd  sections  of  the  sta- 
tute.   The  real  question  which  I  have  to  try  upon 
the  evidence  laid  before  me  is,  whether  taking 
*WBy  Ae  beacdi  causes  or  increases  the  danger  of 
OKToadiment  by  the  sea.    And  here  I  may  at 
one*  diapoee  of  on  argument  relied  on  by  the  de- 
fenduts,  namely,  that  if  injury  has  been  done,  the 
contrvBtors  are  the  only  persons  to  blame,  and  that 
they  might  be  made  liable  personally.    I  am  of 
(^xmon  that  the  defendants  are  liable  for  the  im- 
praper  acts  of  the  cantractors  which  flow  out  of 
fiienilfifanent  of  the  contract  entered  into  with  the 
defatdants ;  and  that  if  the  contractors  under  this 
coDtnK^  whidi  does  not  exchtde  their  taking  away 
■oeh  stones,  have  removed   beach  from   above 
higjii  water  nua^,  the  defendants  are  liable  ;  and 
tint  fffbe  contractors  have,  by  taking  beach  from 
Mow  HA  water  mark,  caused  or  increased  the 
daaear  of  tilie  eneroachment  of  the  sea,  contrary 
to  me  pnniaiana  of  the  statute,  the  deferncbmts  are 
Ule^  sod  ifaatUw  oontractors,  at&ongfa  they  may 
be  liri>le  to  tke  defendants,  are  not  Bable  to  the 


plaintiff.  Of  course  if  the  matter  were  foreign  to 
the  contract,  then  the  contractors  would  be  per- 
sonally liable ;  but  what  the  coatractora  iuevedane 
ia  that  which  they  contracted  to  do  as  part  of  the 
contract  under  which  they  wereemployed  ftw  value 
to  do  a  particular  act,  and  if'  the  act  cannot'be  dono 
without  injury  to  the  plaintiff,  ^nd  is  against  the 
provisions  of  sect.  52,it  is  ncNi'they.bnt  thetfclfen- 
dants,  who  are  liable.  But  the  real  questions  to'bc 
determined  are  those  of  i act.  Wife  respect  to  the 
first,  the  taking  of  s-hingle  from  the  land  of  the 
plaintiff  above  high  water  anark,  I  'am  satis- 
fied upon  the  evidence,  that  no  'Sfaifigle  'has  been 
taken  from  that  spot  since  1866,  -and  the  defen- 
dants now  disclaim  the  right  'to  tsike-^way  any 
unless  under  the  63rd -sesetaon, -uttder  which  they 
would  have  to  pay  for  it.  With  'respect  to  that. 
therefore,  an  nndertakittg  by  the-'boani  that  they 
will  not  take  or  anthorisetheteldngof  anyflhingle 
from  that  part  of  the  shore  will  be  srflfieieBt.  With 
respect  to  the  takingof  shing}e4yel«wthehtgh'W«ter 
mark,  the  only  qnenionis.WheMier  it«coeleraites'tbe 
encroachment  of  the  -sea.  On  this  sul^ect  there 
ie  much  conflicting '  eritlenee.  I  think  that  the 
evidence  is  distinct  that  the  sea  does  «ncrsaoh, 
thou^  not,  I  think,  rapidly.  But  T  cannot,  tip«n 
the  evidence,  attribnteanr  portion  of 'the  encroach- 
ment to  the  absttaotion  hy_the  defendants  of  the 
shingle  from  the  'beach.  "^Hie -evidence  is  Tmoon- 
tradicted  that  a  single  tidcwith  the  wind  in  one 
direction  will  abstract  the  greater  -part  of  the 
beach  from  the  core,  and  "that  another  tide,  -with 
the  •wind  in  another  direction,  will  fill  the  cove 
with  shingle,  and  I  donot  think  that  .the  i^trac- 
tion  by  the  defendants  of  two  or  three  hundred 
cartlomh  of  shingle  from' time  to  time  would  pro- 
duce any  effect  on  a  shore  so  influenced  by  tidea 
and  winds,  especially  when  it  appears  that  the 
shingle  is  washed '  akmg  the '.bottom  of  thetdiffs 
below  low  water  msrk  for  a  «Hi8iderabIe  distance. 
I  am  of  opinion  that  •the  evidence  is  irot  coaclusive ; 
bat,  forming  the  best  opinion  I  can,  the  eondusion 
I  have  come  to  is,  that  'theTemoval  of  shin;^  from 
time  to  time  below  high^'waterr  mark  from  the  cove 
to  the  extent  to  which  it  has  been-removed  by  the 
defendants,  does  not  accelerate  the  encroachment 
of  the  sea  in  the  least.  I  shall,  therefore,  dismiss 
the  bill ;  but,  having  regard  to  the  uncertain  cha- 
racter of  the  evidenoe,  and  'the  unfounded  claims 
■^rtiich  the  defendants  have  pttt  Ibrward,  I  «hall  do 
so  without  costs,  and  on 'the -assumption  that  the 
defendants  continue  their 'disclaimer  -of  all  right  to 
take  any  part  of  the  beadi  «bove  'the-krvel  of  ordi- 
nary high  water  mark. 

^licitors  for  the  plaintiff,  Ghdwin  and  Pichett. 
for  Itiehard  Andretvs,  Modbnry,  Devon. 

Solicitors  for  the  defendants,  Bchnmnd  Byrne, 
for  0.  B.  Lidstone,  Kingsbridge,  Devon. 


▼.  C.  KJcSZRfB*  ilQiUSli. 

Baported  b;  a.  I.  F.  Coon  and  T.  H.  Cxsioa,  Siqn., 
Bankten^t-Iikw. 


Friday,  July  7. 

Be  HoBSFALIi's  Tbusk. 

Bequest — Whether  veetei  or  amimgeni. 
E.  H.,  by  his  vnU,  gave  his  residuary,  real,  and  per- 
sonid  estate  to  trvstees,  upon  trust  for  oonversion, 
and  to  invest  and  aeeamiilaie  until  his  youngest 
grandehUd,  T.  B.  B.,  attained  tutenty-one.  or  until    ^ 
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such  time,  at  if  living,  h«  icould  haee  attained 
twenty-one,  a-nd  then  to  divide  amongst  his  four 
grandchildren  therein  named  eqtuUly,  share  and 
share  alike,  and  tlteir  respective  executors,  admin- 
istralort,  and  assigns.  And  in  case  any  one  or 
tnore  of  them  sJunud  attain  twenty-one  and  after- 
wards die  previously  to  the  time  of  distribiUion, 
his  or  their  share  or  shares  to  be  vested,  but  the 
actual  payment  to  be  postponed  to  the  time  above- 
mentioned.  There  was  no  gift  over,  nor  provi»itni 
for  maintenance  oat  of  tlie  shares. 
F.  D.  M.,  one  of  tlie  grandchildren,  died  a  minor : 
Held,  that  his  share  did  not  vest,  atid  was  undisposed 

of  by  the  will. 
Edmund  Hobstall,  by  his  will  dated  15th  Oct. 
1830,  gave  all  his  residoaiy,  real,  and  personal 
estate  (snbject  to  an  annuity  and  certain  other 
bequests  and  interests)  to  James  Winn  and  John 
Hemming,  their  heirs,  executors,  administrators, 
and  assigns,  upon  trust  for  sale,  conversion,  and 
investment ;  and  the  testator  directed  that  his 
trustees  or  trustee  for  the  time  being  should 
accumulate  at  compound  interest  as  therein  di- 
rected all  the  residue  or  surplus  of  the  interest, 
dividends,  and  annual  proceeos  of  the  said  trust, 
moneys,  stocks,  funds,  and  securities,  and  resi- 
duary personal  estate,  uutil  Thomas  Burbey  Bae, 
the  youngest  child  of  his  daughter,  Mary  Ann 
Bae,  should  have  attained  the  age  of  twenty-one 
years,  or,  if  living,  would  have  attained  that  age- 
And  when  and  bo  soon  as  he  should  have  attained 
the  said  age  of  twenty-one  years,  or  in  case  of  his 
death  during  his  minority,  would  have  attained 
that  age,  upon  trust  to  pay,  transfer,  and  divide 
the  said  several  trust  moneys,  stocks,  funds,  and 
securities,  and  all  accumulations  thereof,  and  the 
stocks,  funds,  and  securities  for  the  same,  and  all 
interest,  dividends,  and  annual  produce  then  due 
thereon  respectively,  if  any,  unto,  between,  and 
amongst  all  and  every  of  his  the  testator's  grand- 
children, Edmund  Horsfall  Bae,  Charles  Andrew 
Bae,  Frederick  Deacon  Bae,  and  Thomas  Burbey 
Bae,  in  equal  shares  and  pioportions,  and  their  re- 
spective executors,  administrators,  and  assigns 
aosolutely ;  and  the  testator  declared  that  in  case 
any  one  or  more  of  his  said  grandchildren  should 
live  to  attain  the  age  of  twenty-one  years,  and 
should  afterwards  die  previous  to  the  time  when 
the  youngest  of  his  said  grandchildren  should  have 
attained,  or,  if  Uving,  would  have  attained,  that 
age,  then  all  and  every  the  part  or  share,  parts  or 
shares  of  such  grandchild  or  grandchUoren  so 
dying  of  and  in  the  eati  several  trust  moneys, 
stocks,  funds,  and  securities  and  accumulations, 
should  be  considered  as  a  vested  interest,  or  as 
vested  interests,  in  him  or  them  respectively,  and 
go  and  be  transmissible  to  his  or  their  respective 
executors  or  administrators,  but  so,  nevertheless, 
as  that  the  actual  pajrment  or  transfer  thereof  re- 
spectively should  be  postponed  until  alter  the 
decease  of  the  testator's  wife,  and  until  his  youngest 
grandchild  should  have  attained  his  age  of  twenty- 
one  years,  or,  if  living,  would  have  attained  that 
age. 

The  will  conttuned  no  gift  over  of  any  of  the 
shares,  nor  any  provision  for  maintenance  there- 
out of  the  grandchildren. 

Frederick  Deacon  Bae  died  in  the  seventeenth 
year  of  his  age. 

Upon  a  petition  presented  in  the  matter  of  the 
trusts  of  Edmimd  Horsfall's  will,  the  question 
arose  whether  the  interest  of  Frederick  Deacon 


Bae  in  the  testator's  residuary  estate  had  vested  in 
him,  or  whether  his  interest  was  contingent  upon 
his  attaining  the  age  of  twenty-one  P 

Olasse,  Q.  C.  and  £.  B.  Rogers,  for  the  petitioner. 
— Frederick  Deacon  Bae  took  a  vested  interest  in 
his  share.  The  testator  dearlv  did  not  contem- 
plate intestacy.  [The  ViCK-CHASCBLLoa.  —  The 
testator's  direction  that  those  who  attain  twenty- 
one  and  die  before  the  time  of  distribution  are  to 
take  vested  interests,  implies  that  those  who  die 
under  twenty-one  shall  not  take.]  You  cannot 
cut  down  the  absolute  gift  by  subsequent  am- 
biguous expressions. 

Cotton,  Q.  C.  and  Cutler  for  the  respondenta.— 
This  is  not  a  gift  to  Frederick  Deacon  Bae  at  the 
ag^  of  twenty -one,  but  a  direction  to  the  trustees 
to  divide  when  the  youngest  grandchild  attains 
twenty-one,  or  at  such  time  as,  if  living,  he  would 
have  attained  twenty-one.  The  share  of  a  grand- 
child who  dies  under  twenty-one  does  not  vest; 
there  is  no  gift  for  maintenance.  We  submit  that 
there  is  an  mtestacy  as  to  the  sharo  of  Frederidc 
Deacon  Bae. 

BoupeU  for  the  party  paying  the  fund  into 
court. 

The  Vicb-Chascelu)r. — The  intention  of  the 
testator  to  give  his  property  to  such  of  his  grand- 
children as  attain  twenty-one  is  clear,  but  in 
my  opinion  he  has  used  words  making  the  property 
liable  to  be  divested  in  case  of  death  under  thirf; 
age.  Those  only  who  attain  twenty-one  are  to 
take  a  vested  and  transmissible  interest.  There 
being  no  gift  over,  there  is  an  intestacy  as  to  the 
share  of  frederick  Deacon  Bae. 

Solicitors:  Clayton  and  Sons ;  BamdaH;  Robert* 
and  Simpson. 


T.C.  WICKSVB'  COmtT. 

Beportsd  by  Edwau>  Woislow,  Etq.,  BtrriaUr«t-lAW. 

AprU  21  and  28. 

COOXBES  V.  Bbookbs. 

Ba/nkruptcy  Act  1869,  sect.  117 — Bankrupt  trustee— 

Jurudietion  of  the  Court  of  Chancery. 
Hie  court   having  Jurisdiction   under    the   117iA 

section  of  the  Bankruptcy  Act  1869,  to  appoint  a 

new  trustee  in  substitution  for  a  bankrupt,  it  the 

Court  of  Chancery. 
This  was  a  petition  for  the  appointment  of  new 
trustees  in  the  place  of  original  trustees,  the  sole 
survivor  of   wnom  was   a   bankrupt,    and  had 
absconded. 

The  petition  was  presented  by  all  the  persons 
beneficially  interested  in  the  trust  fund,  and  the 
question  to  be  decided  was  whether,  having  regard 
to  the  4th  and  117th  sections  of  the  Bai^ruptcy 
Act  1869,  the  jurisdiction  to  appoint  a  new 
trustee  in  the  place  of  the  bankrupt  trustee  be- 
longed to  the  Court  of  Chancery  or  the  Court  dt 
Bankruptcy. 

The  4th  section  of  the  Bankruptcy  Act  1869 
enacts  that,  "  In  this  Act,  if  not  inconsistent  with 
the  context,  '  the  court ',  shall  mean  the  oonrt 
having  jurisdiction  in  bankruptcy,  as  by  this  Act 
provided." 

The  117th  section  provides  that  "  where  •  bank- 
rupt is  a  trustee  within  the  Trustee  Act  1850,  aeot. 
32  of  that  Act  shall  have  effect  so  as  to  aatha^ 
the  court  to  appoint  a  new  trustee  in  snbatitlition 
for  the  bankrupt,  whether  voluntarify  rwigning 
or  not,  if  it  appears  to  the  court  expedieal  to  w> 
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Be  The  Hoice  Absukancx  Association — Akubikong  v.  AKMSTBOse. 
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to,  and  an  provisioiis  of  that  Act,  and  of  any  other 
Act  relatiTe  thereto  shall  have  effect  accordingly." 

HorUm  Smiih,  in  support  of  the  petition,  snb- 
mitted  that  the  court  referred  to  in  the  117th 
eecti<ni  of  the  Bankmptcy  Act  1869  was  the  Court 
d  Cbanoery,  and  not  the  Coart  of  Bankruptcy. 
Any  other  construction  would  be  inconsistent  with 
tlie  oootest  of  the  section  and  the  general  scope  of 
the  Act.  The  Lords  Justices  in  Re  Blanehard 
(3  De  G.  F.  &  G.  131;  4  L.  T.  fiep.  N.  S.  426) 
hi  decided  that  the  32nd  section  of  the  Trustee 
Act  1850  gave  the  Court  of  Chancery  no  juris- 
dictkm  to  remove  a  trustee  without  his  con- 
tat,  bat  that  decision  did  not  affect  the  present 
ewe,  for  here  the  trustee  had  not'  resigned, 
bat  had  absconded  and  become  bankrupt.  The 
Act  of  1869  simply  gave  the  Court  of  Bankruptcy 
jgriidiction  over  the  assets  of  a  bankrupt  divisible 
moD^  his  creditors,  but  it  did  not  extend  that 
juitdKtion  to  property  vested  in  the  bankrupt  as 
tratee:  (Ex  parte  Anderson,  L.  Rep.  5  Ch.  App. 
a-.  23  L.  T.  Kep.  N.  S.  274.)  The  oWect  of  the 
Act  was  to  confer  on  the  Court  of  Bankruptcy 
^iloauT  jurisdiction  for  the  purpose  of  dealing 
with  the  bankrupt's  assets,  and  not  to  deprive 
the  Ckiart  of  Chancery  of  its  familiar  functions  in 
rrference  to  trustees.    He  also  referred  to 

b  parte  iMxaet,  L.  Bep.  6  Ch.  App.  58 ; 

BeUr.  Bird,  L.  Bep.  6  Eq.  635 ; 

JTu-tm  T.  Pawning,  L.  Bep.  4  Ch.  App.  356 ;  19  L.  T. 
Bep.K.  S.  474; 

Stone  r.  Thomas,  L.  Bep.  5  Ch.  App.  219 ; 

Be  Price's  Trust  Deed,  L  Bep.  6  Eq.  460;  19  L.  T. 
B^).N.  8.118; 

b  Raphael's  Trust  Estate,  L.  Bep.  9  Eq.  283; 

St  Soarrou),  L.  Bep.  5  Ch.  App.  662 ; 

Bufaaptcy  Act  1^,  ss.  IS,  72 ; 

Tnstee  Act  1850,  a.  32 ; 

Uaacy  B^nlatioii  Act  1853  (16  &  17  Viet.  o.  70) ; 

Biaknipt  Law  Consolidation  Act  1848,  a.  130. 

The  Vice-Chascellok.— The  Trustee  Act  1850 
Wt,  or  was  supposed  to  give,  jurisdiction  to  the 
Coort  of  Chancery  to  appoint  a  new  trustee  in  all 
cues.  Then  came  the  case  of  Be  Blanehard 
(3  De  G.  P.  &  J.  131),  which  excepted  cases  where 
the  old  trustee  refused  to  resign.  That  probably 
led  to  the  provision  in  the  Bankruptcy  Act  1869, 
S'  117,  wluch  authorised  the  court  to  appoint  a 
i«»  tmstee  in  substitution  of  a  bankrupt  trustee, 
whether  voluntarily  resigning  or  not.  I  think, 
looking  at  the  whole  clause,  and  the  object  contem- 
plited,  that  the  right  construction  is  to  hold  that 
the  word  "  court  means  the  Court  of  Chancery, 
»id  tiiat  I  have  jurisdiction  to  make  an  order  upon 
this  petition  accordingly. 

Solidtors,  WUhaU  and  Compion. 


Friday,  June  2. 

Be  Thx  Hoxk  AsavBANCi  Assocutiok. 

CmpMy — Winding-vp — PetUioner  otU  ofjwriadic- 

tion — Security  for  costs, 
i  ft^HoMr  out  of  the  jurisdiction,  petitioning  to 
•sx^np  o  company,  tnust  give  seewrHy  for  costs 
to  the  amount  of  100!.,  notvnthstanding  that  the 
fpondents  have  filed  caffidavils  in  opposiiion  to 
the  petition. 
"™  was  a  petition  presented  by  a  creditor  of  the 
•hwe  compaay  for  an  order  to  wind  it  up. 

Ihe  petitioner  was  described  in  the  petition  as  of 
""«j?ow,  out  of  the  jurisdiction  of  the  court.  An 
'W'i'ation  had  been  made  at  Chambers  for  an 
<w«  directing  the  petitioner  to  give  security  for 


costs,  which  was  still  pending.  The  respondents, 
on  behalf  of  the  company,  had,  however,  filed  two 
affidavits  in  opposition  to  the  petition. 

Dickinson,  Q.C.  and  Kekewich  appeared  in  sup- 
port of  the  petition. 

Oraham  Hastings,  for  the  respondents,  took 
the  preliminary  objection  to  the  petition  being 
heard  before  the  petitioner  had  given  security  for 
the  costs  of  it.  A  petitioner  and  a  plaintiff  were 
in  the  same  position  in  that  respect,  and  the 
proper  amount  to  be  provided  was  therefore  a 
bond  for  lOOJ.  He  referred  to 
Ex  parte  Seidler,  12  Sim.  106 ; 

Gen.  Ord.  40,  rule  6;  Morgan's  Ch.  Ord.  578  (last 
edit.) ;  Companiea  Act  18&,  s.  69. 
Dickinson,  Q.  C,  and  Kekewich,  contended  that 
the  respondents,  by  filing  their  affidavits  pending 
the  application  for  security,  had  taken  a  step  in 
the  proceedings,  and  had  thereby  waived  tneir 
right  to  the  security.  At  all  events,  only  4/01.  was 
the  proper  amount,  which  they  offered  to  pay  into 
court.    They  referred  to 

AtUns  V.  Cook,  3  Drew,  691  j  28  L.  T.  Bep.  365 ; 
Partington  v.  Reynolds,  31  L.  T.  Bep.  7 ; 
Dan.  (jhan.  Prao.  30. 

Graham,  Hastings  in  reply,  urged  that  no  "  step" 
had  been  taken  in  the  proceedings  within  the 
ordinary  meaning  of  that  term.  It  was  obligatory 
on  the  company  to  defend  themselves  against  the 
petitioner.  Moreover,  the  application  for  the 
security  might  be  refused.  No  doubt,  until  1828, 
402.  was  enough,  but  the  modem  practice  had  in- 
creased the  amount  to  100?. 

The  ViCB-CHANCKUflR. — The  case  of  Ex  parte 
Seidler  {sup.)  is  of  questionable  authority,  as  the 
order  made  upon  it  is  not  to  be  found  in  the 
registrar's  book.  The  question,  however,  has  been 
considered  by  the  Master  of  the  Bolls  in  Murroio 
V.  Wilson  (12  Beav.  497),  who  decided  that  filing 
affidavits  will  not  in  general  waive  the  right  to 
security  for  costs,  and,  under  the  circumstances,  I 
must  take  that  decision  as  establishing  the  balance 
of  authority.  It  is  important  that  the  practice  in 
such  matters  should  be  settled,  and  on  the  autho- 
rity of  the  case  I  have  referred  to,  I  shall  hold  that 
the  respondents  are  entitled  to  security  for  costs, 
and  on  the  authority  of  Ex  parte  Latta  (3  De  G.  & 
Sm.  186),  the  only  case  that  I  con  find  on  the 
subject,  I  shall  hold  that  the  amount  of  such 
security  must  be  1002. 

Solicitors  for  the  petitioner,  Eo&er<«  and  Simpson. 

Solicitors  for  the  respondents,  Howard  and  Oo. 


Monday,  July  3. 
Abjcstbong  v.  Abkstbong. 
Adminigtration — Legatee  and  debtor — Set-off — 
Bankruptcy — Proof. 
Where  in  an  administration  twU  a  partner  in  a 
bankrupt  firm,  indebted  to  the  e«tate  of  the  testa- 
trix, was  entitled  to  a  legacy,  and  the  receiver 
proved  the  debt  against  the  joint  estate  of  the 
jaartners,  and  afterwards  accepted  a  composition 
tn  discharge  oftt: 
Seld,  that  the  receiver  must  be  taken  to  home  acted 
within  the  bounds  of  his  authorUy,  and  that  the 
right  to  set-off  the  bankrupt's  debt  against  hie 
legacy  was  consequently  lost. 
Tux  question  in  this  case  involved  a  right  of  set- 
off in  an  administration    suit.     The  nets  were 
briefly  these: 
Elizabeth  Pomery  Johnston,  by  her  will  dated 
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Fkaxt  v.  Habvbt — Hixaa  v.  MAsnEius. 


CV.aw. 


Hio  12th  Not.  1864,  beoneatlied  (inter  aKa)  a  cer- 
tain legacy  to  Samnel  Walter  Bonse.  The  testa- 
trix died  shortly  after  the  date  of  her  will,  and  a 
suit  788  then  instituted  for  the  adminiatration  of 
her  estate.  The  nsnal  administration  decree  was 
made,  and  a  receiver  was  appointed.  Sabse- 
qnently  the  firm,  of  which  Samnel  Walter  Bouse 
was  a  partner,  became  bankrupt,  and  it  then 
appeared  that  S.  W.  Bonse  was  indebted  to  the 
estate  of  the  testatrix.  The  receiver  duly  prored 
the  debt  against  the  joint  estate  of  the  partners, 
and  eventnally  accepted  a  composition  in  niHoharge 
of  the  debt.  Therrapon  the  bankruptcy  was 
annulled. 

The  question  sow  was  whether  the  receiver  had 
acted  properly  as  between  the  bankrupt's  and  tes- 
tatrix s  estatcB,  and  whether  S.  W.  Bouse  was 
entitled  to  his  legacy  in  taU. 

Owen,  for  S.  W.  Bouse,  sabmitted  that  the 
receiver,  havine  accepted  the  composition  offered 
nnder  the  2mh.  section  of  the  Bankruptcy 
Act  1869,  the  debt  due  to  the  testatrix  s 
estate  was  wholly  satisfied,  and  could  not  be 
revived.  The  bankruptcy  had  been  annulled  on 
the  faith  of  the  receiver  having  power  to  accept 
the  composition,  and  in  estimatmg  the  amount  of 
the  composition,  the  legacy  to  which  S.  W.  Bouse 
was  entitled  had  been  duly  considered.  The  bene- 
ficiaries, under  the  will  stood  in  no  better  position 
thui  the  other  creditors  under  the  bankruptcy ; 
their  claims  had  been  duly  represented  by  the  re- 
ceiver, and  could  not  now  be  re-opened.  He  cited : 
StamuMT*  V.  BUiot,  h  Bep.  3  Ch.  195 ;  18  L.  T.  Bep. 
N.  S,  1. 

Bickimon,  Q.  C,  and  Martineau,  for  parties 
interested  nnder  the  will,  contended  that  the  debt 
ought  to  be  set-off  against  the  legacy.  The  receiver 
had  no  authority  to  accept  the  composition.  The 
administration  was  under  the  control  of  the  court, 
and  the  question  ought  not  to  have  been  concluded 
without  the  court's  sanction. 

Oreene,  Q.  C,  and  Eenshaw,  for  other  parties. 

Oioen  in  reply. 

The  Vice-Chancbixoh. — I  am  of  opinion  that 
the  receiver  must  be  taken  to  have  acted  within 
the  bounds  of  his  authority.  He  was  acting  in  a 
purely  ministerial  capacity,  and  must  be  con- 
sidered to  have  done  his  duty.  The  proof  will 
tiierefore  be  treated  as  properly  made. 

Solicitors :  Walters  and  Gush,  for  E.  0.  Qard, 
Devonport ;  Walker  and  Martineau. 


Tuesday,  July  11. 

Pbatt  d.  Hakvey. 

TFtTZ — Bequest  for  bwUding  a  ohurch — Mortmain  Acts 

— Bequest  inoaUd. 
A  testator  bemwcUhed  a  sum  of  money  towards  the 
empenees  of  bniidiTtg  a  ehiureh,  and  ^provided  that, 
if  the  ckun^  should  not  be  eonmwneed  in  his  life- 
Ume,  or  hefore  the  eeepiration  of  two  years  from 
his  death,  or  within  hcdfamile  of  aeertoin  place, 
ike  legacy  was  to  go  over  to  his  gejterml  fereonal 
estate : 
Held,  tiuU  the  ligaoif  was  mvaiid,  as  eoming  tot(A*n 

that  Statutes  of  Mortmain. 
Tes  qaeeticD  in  this  case  was  whether  a  len^cy 
was  invalid,  as  contravening  the  proviaioBB  of  the 
Statutes  of  Mortmain.     The  facts  were  these : 

J.  T.  Fisher,  by  his  will  dated  in  Dec.  1868, 
bequeathed  {inter  alia)  the  sum  of  10002.  to  the 
viott-  end  churdiwardeBa  of  the  toum  of  Newvk- 


npon-^bent,  to  be  applied  by  them  in  and  tomria 
the  expsises  of  building  and  erecting  a  neir 
church,  near  Northgate,  m  oonnectim  with  the 
Ohundi  of  England;  and  tiie  testator  provi^ 
that  if  the  chnrcfa  should  not  be  commenced 
during  his  lifetime,  or  b^ore  the  eniiratian  of  two 
years  after  his  death,  or  if  it  should  not  be  ereoM 
within  half  a  mile  of  Narthgate,  then  soch  l^My 
was  to  go  over  to  his  generu  personal  estate;  ani 
the  testator  bequeathed  the  residue  of  his  property 
to  the  plaintiffs,  who  were  infants. 

The  testator  died  in  May,  1869. 

Freeman  for  tiie  plaintiffs. 

Charles  HaU  for  the  defendants,  the  legsteee, 
oootended  that  the  bequest,  when  made  to  tiMm, 
was  contingent  on  the  fact  of  land  being  porchMed 
within  the  lifetime  of  the  testator,  am  theretore 
good.  It  was  tme  that  no  land  had  been  so  par- 
diased ;  but  th^  would  not  invalidate  a  bequvt 
originally  valid.    He  cited 

OrtMtwU  V.  OrantwU,  L.  Bep.  6  Eq.  a9 ;  18  L  T. 

Bq;>.N.a892; 
PhtlpoM  V.  Bt.  George's  Uomital,  6  H.  of  L.  Gu.  336; 
Be  WatmougVt  Trusts,  L.  Bep.  8  Bq.  272. 

Borthwick  for  trustees. 

The  Yice-Chaiiceixob. — ^The  authorities  lefetnd 
to  lay  down  the  law  that  a  charitable  gift  for  bniU- 
ing  is  only  good  in  two  '"i^tMUM^ — namely,  where 
it  18  directed  that  the  building  shoold  take  place 
on  specified  land  already  in  mortmain,  or  where 
by  tne  gift  the  purchase  of  land  is  expressly  ex- 
cluded. This  case  does  not  come  within  those 
definitions.  I  consider  that  the  restriction  on  the 
gift  is  not  nearly  enough  to  exclude  its  applica- 
tion in  the  purchase  of  land,  and  that  being  so, 
the  legacy  must  fail,  except  to  the  extent  of  the 
5001.  allowed  by  the  Act. 

Solicitors  for  the  plaintiffs,  Swamn  and  Oo. 

Solicitors  for  the  defendants,  Pel^raoe  uii 
Hodgkinson. 

July  12  and  14. 

HLuiBiN  V.  Mastebuak. 

Win — Gift  to  Charities — Aceumulations — TieOuum 

Act. 
A  testator,  after  bequeathing  several  annuitiss,  <m<1 
directing  Uiat  they  should  be  paid  out  of  thsineamt 
of  hie  property,  which  he  charged  trith  the  eame, 
and  that  the  surplus  income,  after  promiimg  jet 
the  annuities,  should  be  invsetei  amd  etemmmlattd 
until  the  death  of  the  nmrvismig  amnuHamt,  be- 
queathed the  residue  of  his  penonal  esiate  "  w 
trust  to  pay  and  divide  the  tame  mnt»  ike  sumnd 
public  charities  hereinafter  named,  according  d) 
the  amounts  set  after  the  respective  ncunes,  thtU  i> 
to  say;"  and  then  followed   the  names  of  frf 
eharitiee,  with  the  sum  of  lOOi.  ageiinet  ectA.    Tii' 
testator  left  no  next  of  kin,  and   his  residuaiy 
pereonaH  eelate,  after  premdmgfor  the  mmwifiw, 
amounted  to  80002.  : 
Held,  that  the  chairities  were  ewtkUd  ioHse-whole  of 
the  eurphu,  in  equal  eharee,  hmt  Hiat  tfat  Mewmu- 
ImHon,  as  direetM  by  the  wiU,  mnsgt  oentinm  wttil 
fisriher  order. 
This  case  came  before  the  court  for  DuiUii  eon- 
rideratioa  u^xxi  the  following  cpustioBs^faotiiig 
the  residnarjr  daose  of  tbe  will  of  theimfliw,  John 
dBVancis  Zhmoan: 

The  will  was  datad  tbe  6th  July  18M^  «ai  bjr  it 
the  testator,  after  beqaeathiw  soottat— ■■tos, 
and  directing  ibai  they  '■hoDM  be  ftaU'vafeif  ^ 
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income  of  his  property,  which  he  charged  with  the 
suae,  and  that  the  sarplns  income,  after  providing 
lor  the  annoitiee,  should  be  invested  and  accumu- 
lated until  the  death  of  the  surviTing  annuitant, 
bequeathed  the  residue  of  his  persontJ  estate  "  in 
trust,  to  pay  and  divide  the  same  into  the  several 
poblio  chaorities  hereinafter  named,  according  to 
the  unoont  set  opposite  their  respective  names ; 
dat  is  to  sav,  to  tne  treasurer  for  the  time  being 
of  to  institiition  known  by  the  name  of  the 
London  Orphan  Asylum  for  the  Reception  and 
Sdocation  of  Destitute  Orphans,  established  in  Lon- 
don, lOOL;  to  the  Public  Dispensary,  Carey-street, 
neir  Lincoln's-inn,  lOOf. ;  to  the  B«yal  Free  Hos- 
nttl,  Gray's-inn-road,  1002. ;  to  the  King's  College 
Boepital  m  Carey-street,  Lincoln's-inn,  1002. ;  and 
to  «D  institution  oJled  the  (here  followed  a  blaiik  in 
tlK  will),  under  the  patronage  of  the  late  Lord 

ar  of  London,  Alderman  Wire,  the  sum  of 
for  the  benefit   of   persons   afflicted  with 
pmlysiB.'* 

The  testator  died  in  Jan.  1865,  possessed  of 
caaiiderable  personal  estate,  the  pure  personalty 
laomiting  to  about  25,0001.,  the  mipure  to  about 

In  April  1865  a  bill  was  filed  by  his  executors 
for  the  administration  of  his  estate.  The  chief 
cUA  had  certified  (inter  alia)  that  there  were  no 
next  of  kdn,  and  that  the  Hospital  for  Paralytics 
na  the  one  referred  to,  but  not  named  by  the 
testator. 

The  annuities  had  all  been  provided  for  by  the 
Impropriation  of  an  adequate  portion  of  the  pro- 
pertr,  and  there  now  remained  a  surplus  of  about 
800W.  to  be  disposed  of. 

Tlie  questions  were:  First,  whether  the  five 
dttrities  took  only  1002.  each,  or  the  whole  of  the 
testator's  residuary  estate  in  fifths,  viz,,  one-fifth 
(0  each  of  them,  subject  to  the  annuities ;  and, 
aecondly,  whether,  if  the  charities  were  entitled  to 
tlie  whole  of  the  residue,  they  could,  as  the  annui- 
ties were  provided  for,  now  stop  the  accumulations 
directed  oy  the  will,  and  call  for  the  immediate 
pijment  to  them  of  the  80002. 

Lanyieorthy  for  the  plaintiffs,  the  executors. 

Didanton,  Q.C.,  and  EaOett,  for  the  Royal  Free 
H(K{ntal,  npon  the  first  question,  submitted  that 
WW  that  the  annuities  were  satisfied  the  whole  of 
(Ik  residuary  estate  ought  to  be  divided  equally 
BWDgst  the  charities.  They  referred  to 
furi  T.  Ford,  6  Hare,  490; 
iBoper  on  JCiegaoies,  1461. 

Napier  Higgin*,  for  the  Paralytic  Hospital,  con- 
tended Uiat  there  was  a  general  gift  of  the  whole 
of  the  residue  to  the  charities.  The  mere  fact  of 
tbe  testator  having  set  down  the  amount  which 
«ieh  charity  was  to  receive  made  no  difference  as 
the  case  stood.  There  were  no  next  of  kin,  and 
Uing  the  gifts  to  the  charities,  there  would  be  an 
■■■testacy ;  this  the  court  would,  if  possible,  avoid. 

Oreene,  Q.C.,  and  Jackton  for  the  London  Orphan 
imam, 

Craehull  for  the  Carey-street  Dispensary, 

Oraluim  Haatingt,  for  King's  College  Hospital, 
■■■Wirted  the  above  contention. 

oenoiMt^,  for  the  Attorney-General,  argued  that 
^^■antiea  took  only  1002.  each,  and  that  there  was 
M  inteetacv  as  to  the  residue.  The  words  "ac- 
"*Ji"g  to    could  not  be  construed  as  "  in  propor- 

'n»e  Vice-Chahcbllok. — I  may  dispose  of  the 
P*™ciFsl  question  at  once ;  I  have  no  doubt  as  to 
V(iLXXV,HA,Nfc6Sl*. 


the  construction  of  the  will.  It  is  true  that  the 
testator,  if  he  intended  simply  to  divide  his 
residuary  estate  amongst  the  five  charities,  has 
used  the  least  intelligible  words  to  express  a 
simple  idea ;  but  it  appears  to  me  that  the  words 
can  have  no  other  construction  than  that  coq- 
tended  for  on  behalf  of  the  charities.  The  wordig 
are  :  "  in  trust  to  pay  or  divide  the  same  unto  the 
several  public  charities,  hereinafter  named,  accord- 
ing to  the  amounts  set  after  there  respective 
names."  That  is  tantamount  tu  saying  that  the 
residue  is  to  be  divided  into  five  parts  amongst 
the  five  charities,  and  although,  as  I  have  before 
said,  the  testator  has  expressed  himself  in  not 
very  intelligible  language,  his  intention  is  un- 
mistakable. I  must,  therefore,  declare  that  the 
pure  personalty,  the  residue  and  accumulations, 
are  all  given  to  the  charities,  but  as  all  the  chari- 
ties are  not  corporations,  the  mode  of  dealing  with 
that  declaration  may  deserve  consideration,  when 
we  have  ascertained  what  authority  there  is  on 
the  question  of  accumulation.  With  regard  to 
the  charities  which  are  corporations,  one  may 
possibly  assume,  although  it  does  not  follow,  that 
they  will  have  a  perpetual  existence ;  but  with 
regard  to  those  which  are  not  incorporated,  it  can- 
not be  assumed  that  they  will  be  in  existence  at 
the  time  when  the  money  becomes  distributable. 
All  that  I  can  do,  however,  under  the  present 
circumstances,  is  to  apportion  the  personal  estate 
between  pure  and  impure  personalty,  and  give 
over  and]  direct  the  payment  of  the  impure  per- 
sonalty to  the  Crown,  and  direct  an  accumulation 
of  the  iiure  personalty  until  further  order.  I  will 
not  decide  tne  question  of  accumulation  until  the 
authorities  bearing  on  the  point  have  been 
farther  looked  into. 

The  question  as  to  accumulation  was  accordingly 
argued  on  the  14th  July. 

Hemming  referred  to  the  case  of  NetUelon  v. 
8tephen«(m  (3  De  G.  &  Sm.  366),  as  the  only 
autnority  directly  affecting  the  question. 

BichinBon,  Q.C.  andira22eM. — The  interest  of  the 
charities  was  vested ;  the  possession  only  was 
postponed,  and  as  the  object  of  the  postponement, 
namely,  the  payment  of  the  annuities,  had  been 
satisfied,  tbe  charities  were  entitled  to  the  imme- 
diate distribution  of  the  fund.  The  Thellusson  Act 
(39  &  40  Geo.  3,  c.  98)  did  not  affect  their  riftht. 
Before  the  passing  of  the  Act  any  person  having 
an  indefeasible  interest  in  property  had  the  power 
of  stopping  accumulation,  and  the  Act  had  not 
alterea  the  law  in  that  respect.  The  mere  fitct  of 
the  legatees  being  charities  and  not  private  indi- 
viduals made  no  difference.    They  cited : 

EU.U  T.  Mcuewtll,  12  Bear.  104; 

(yifUl  T.  Lucat,  2  Keen,  316 ; 

Maedonald  t.  Bryee,  2  Keen,  276 ; 

Bryan  v.  Collins,  16  Beav.  14 ; 

Drtwett  V.  PoUard,  27  Bear.  196 ; 

Mallhew$  V.  KebU,  L.  Bep.  4  Eq.,  467 ;  L.  Bep.  3, 
Ch.  App.  691  i  19  L.  T.  Bep.  N.  S.  243. 

Greene,  Q.  C.  and  Jackson,  Napier  Higgint, 
Craeknell,  and  Graham  Hastings  followed  in  sup- 
port of  the  above  argument. 

Hemming  was  not  called  upon. 

The  Vicb-Chancbllob. — The  question  of  accu- 
mulation is  a  very  difficult  one,  and  also  rather  an 
important  one  in  this  case.  In  the  first  place,  I 
am  not  perfectly  sure  whether,  having  regard  to 
the  frame  of  this  will,  even  if  the  residuary  lega- 
tees had  been  individuals,  it  could  be  said  that  Uie 
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annuities  were  so  amply  secured  as  to  permit  of  the 
fund  being  divided  at  present.  But  I  will  assume 
for  the  moment,  that  ir  the  residuaiy  legatees  had 
been  individnals,  and  there  had  been  sufficient 
guarantee  made  for  the  annuities,  that  the  fund 
could  be  divided.  In  that  case  I  think  it  almost  clear 
that  the  Thellusson  Act  would  not  have  operated 
against  the  division,  for  it  cannot  be  presumed  that 
it  is  within  the  province  or  the  intention  of  the 
Act  to  alter  the  old  law  to  the  extent  of  preventing 
a  person  having  an  indefeasible  interest  in  a  fund 
from  stopping  an  accumulation,  as  he  might  have 
done  before  the  Act.  It  is  not  necessary,  however, 
to  decide  the  point,  for  the  case  turns  upon  another 
consideration.  The  question  is,  whether  a  charity, 
either  incorporated  or  unincorporated,  where  a  gilt 
of  a  sum  of  money  is  left  to  it  to  be  accumulated 
(say)  for  ten  years,  is  entitled  to  stop  the  accumu- 
lation P  I  can  understand  that  the  testator  might 
think  that  the  charity  was  sufficiently  provided 
for  daring  the  existence  of  the  present  generation 
of  subscnbers,  and  that  therefore  he  would  make 
a  provision  for  it  at  some  future  time.  Ho  might 
have  said,  "I  give  1000{.  to  be  accumulated  for 
twenty  years,  and  then  to  be  applied  for  charitable 
purposes."  If  he  had  merely  given  it  for  a  "  charit- 
able purpose,"  without  denoting  the  charity,  of 
coarse  the  accumulation  might  go  on;  but  the 
question  here  is  whether,  if  a  testator  directs  a  sum 
of  money  to  be  accumulated  for  a  certain  time,  and 
the  accumulations  to  be  paid  to  a  charity  at  the 
end  of  that  time,  the  charity,  whether  a  corpora- 
tion or  nnincorporated,  has  a  right  to  take  the 
gift  at  once,  and  stop  the  accumulations.  I  am 
by  no  means  satisfied  that  this  can  be  done — in 
fact,  my  impression  is  that  it  cannot.  With 
regard  to  some  of  these  charities,  if  the  gift  is  to 
take  effect  twenty  hears  hence,  it  is  evident  that 
the  actual  legatees  will  be  an  entirely  different 
class  of  persons  to  those  who  would  take  now,  and 
it  is  only  by  a  sort  of  legal  fiction  that  they  can  be 
supposed  to  be  the  same.  For  instance,  the  Carey- 
street  Dispensary  will  be  in  existence,  but  the 
patients  will  be  absolutely  different  from  those  who 
are  there  now.  At  all  events,  it  evidently  makes 
a  difference  to  the  unincorporated  charities  whether 
the  legacies  are  paid  at  once  or  at  a  ftiture  time.  I 
think, liowever,ttiat  although  there  is  this  difference 
between  the  incorporated  and  the  unincorporated 
charities,  the  distinction  is  too  fine  a  one  to  affect 
my  present  decision,  and  I  shall,  therefore,  direct 
an  accumulation  until  further  order.  If  the  accu- 
malation  ceases  within  twentv-one  years  of  the 
testator's  death,  no  farther  difficulty  will  arise;  if, 
however,  it  goes  beyond  that  time — though  it  is  not 
necessaiy  to  decide  the  point,  and  I  do  nut  mean 
to  do  so— my  impression  is  that  the  Crown  will 
be  entitled  to  the  sabseqaent  income. 

Solicitors :  Winter,  Williams  and  Oo. ;  Hyde  and 
Tandy ;  Edwards  and  Jennings ;  Oadsden  and  Tre- 
heme;  Parker,  Lee,  and  Haddock;  Harbin  and 
Smith;  Baven  and  Bradley,  for  the  Treasury. 


Tuesday,  July  25. 
Bain  v.  Saslek. 

Administratiwi  —  Executor's  right  of  retainer  — 
Eqttilable  assets — EqualUy  in  distribution  of 
auets. 

An  executor,  who  has  retained  part  of  a  debt  due  to 
him  from  his  testator  out  of  legal  assets  come  to 


his  hands,  cannot  in  equity  daim  the  rest  of  the 
debt  out  of  equitable  assets  in  priority  to  other 
creditors,  tn  equal  degree  with  hiinself. 
This  case  came  before  the  court  upon  an  acyoumed 
summons,  upon  a  (question  affecting  the  right  of 
an  executor  to  retain  out  of  his  testator's  estate 
a  debt  due  to  him,  under  the  following  circum- 
stances. 
Hemy  Dyke,  by  his  will  dated  in  March  1867, 

fave  his  real  and  personal  estate  to  his  executors, 
ohn  Sadler  and  another,  upon  trust  {inter  alia), 
to  sell  BO  much  as  might  be  necessary  for  the  pay- 
ment of  debts,  funeral  and  testamentary  expenses. 

The  testator  died  shortly  after  the  date  of  bis 
will,  and  the  will  was  proved  by  the  defendant 
John  Sadler  alone. 

At  the  time  of  his  death  the  testator  was  in- 
debted to  the  plaintiff,  William  Bain,  in  the  sum 
of  319L  17s. ;  and  he  was  also  indebted  to  varioas 
other  persons  on  simple  contract.  The  defendant, 
John  Sadler,  having  alleged  that  the  testator's 
estate  was  insufficient  for  the  payment  of  debts,  s 
bill  was  filed  in  May  1868,  on  behalf  of  creditors 
for  the  administration  of  the  real  and  persons! 
estate,  and  on  the  17th  April  1869  a  decree  was 
made  for  that  purpose.  On  the  4th  July  1871  the 
chief  clerk  certified  that  the  simple  contract  debts 
of  the  testator  amounted,  with  interest  and  certain 
costs,  to  374AI.  15«.  4d. ;  that  the  defendant  Sadler 
had  received  personal  estate  to  the  amount  of 
4871.  Is.  3d. ;  that  he  had  paid,  or  was  entitled  to 
be  allowed  on  account  thereof,  2871.  6».  5<i.,  leaving 
a  balance  due  from  him  of  1991.  14s.,  which  he 
claimed  to  retain  in  part  satisfaction  of  a  debt 
due  to  him  of  909i.  9«.  Sd. 

Subsequently  it  became  necessary  to  sell  the 
testator's  real  estate,  and  a  portion  was  sold  at  the 
date  of  the  institution  of  the  suit,  and  the  re- 
mainder was  sold  under  the  decree.  The  defen- 
dant Sadler  had  received  proceeds  of  sale  amoant- 
ing  to  930L,  out  of  which  he  had  paid  5381.  Ss.  \0d., 
leaving  in  his  hands  3911.  11«.  M.  He  had  also 
received  rents  to  the  amount  cS  101.  8s.  7d.,  making 
together  in  his  hands  on  real  estate  acooont, 
40U.  19s.  9d. 

In  July  1869,  on  a  summons  asking  that  Sadler 
might  be  ordered  to  pay  into  court  a  sum  of  4401. 
(bemg  proceeds  of  real  and  personal  estate), 
Stuart,  V.C,  held  that  he  was  entitled  to  re- 
tain it  pending  questions  on  the  accounts. 

The  testator's  estate  now  consisted  of  the 
199J.  14«.  in  the  hands  of  the  defendant  Sadler,  and 
601. 17».  9d.,  proceeds  of  sale  of  personalty  (paid  in 
pursuance  of  an  order  into  court  to  the  credit  of 
the  cause).  These  sums  were  admitted  to  be  legal 
assets  which  the  defendant  Sadler  was  entitled 
to  retain  in  part  satisfaction  of  his  debt,  "rbe 
testator's  estate  also  consisted  of  Bank  Annuities 
and  cash  in  court,  together  over  23001.,  proceeds  of 
sale  of  real  estate,  and  the  sum  of  4012. 19>.  9d.  in 
the  defendant  Sadler's  hands;  and  the  present 
summons  had,  therefore,  been  taken  out,  asking 
that  this  sum  might  be  paid  into  coart. 

Dickinson,  Q.  C.,  and  Harvey  for  the  plaintiff.— 
The  estate  had  been  left  to  the  executor  in  trust 
for  sale  and  payment  of  debts.  The  assets  wei^ 
therefore,  equitable  assets,  and  the  executor  could 
have  no  right  of  retainer  against  them.  His  posi- 
tion was  merely  that  of  a  trustee,  the  testator  s 
creditors  were  his  eestuis  que  trust,  and  ho  w«* 
bound  to  protect  their  interests.  The  decision  of 
ShadweU,  V.C,  in  HaU  v.  Maedonald  (14  Sim.  1) 
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bid  been  qneetioned  by  modem  text  writers — 
2  vol!,  on  Ezora.  5th  edit.,  936 — and  Lovegrove  y. 
Coeper  (2  Sm.  &  G.  271),  which  decided  that  the 
proceeds  of  real  estate  sold  for  payment  of  debts 
ud  paid  by  the  pnrchaser  into  court  were  legal 
MMts  was  Mso  of  doubtAiI  authority.    They  cited, 

am  T.  JfVinM  (2  W.  *  T.  123  (ud  the  owes  there 
Rfanedto)  ; 

Cool  *.  Ort^oti,  3  Drew.  547. 

Kartlalce,  Q.C.,  and  Freeman  for  the  defendant, 
Mstended  that  the  assets  were  legal,  Qot  equitable. 
An  execator's  right  to  retain  his  debt  out  of  the 
|)TOoeeds  of  a  testator's  estate,  sold  for  payment 
<]f  debts,  had  always  been  considered  good  law. 
Tbej  referred  to 

tfofi  T.  UaetUnuM  (sup.) ; 
UMjme  V.  Cooper  [twpA  ; 
S((oo  an  Deonee,  125,  316; 
)  Wnia.  on  ExMnton,  5th  edit,  937. 
Sitlnuon  Q.C.,  in  reply. 

IVVice-Chascellob.— The  case  is  one  of  some 
ivntenoe.  There  is  a  difiSculty  created  by  HaU 
f.  MtaitnuJd  {tup.),  bnt  I  am  bionnd  to  say  that 
Ar  »  great  many  years  I  have  thought  HaU  y. 
JAudmoU  was  not  law.  I  remember  making  a 
note  against  the  case  when  it  was  first  re- 
ported. I  haye  no  doubt  whateyer  that  Shadwell, 
V.  C.'s  decision  was  right ;  but  I  cannot  help 
thfflking  that  Mr.  Symons  has  misconoeiyed  what 
ii  nedaely  the  point  of  the  case,  and  in  fact  he 
i£d  not  reiport  the  case  upon  that  point.  It  is 
aotioned  incidentally,  and  one  can  easily  con- 
eem  certain  states  of  circnmstances  in  which 
the  dedaion  would  haye  been  perfectly  right, 
withoot  that  precise  expression  haying  been 
neceasary  <»■  haying  been  used.  It  seems  to 
me  that  the  case  in  fsuiA  is  settled  by  princi- 
ple, and  tiie  principle  is  so  well  established  that 
I  Day  yentnre  to  depart  eyen  from  so  great 
n  svthority  as  Shadwell,  Y.  C,  in  that  case. 
Tdete  is  no  doubt  as  to  the  right  to  retainer  as 
igiinst  legal  assets.  There  is  also,  I  think,  such  a 
prqxHtderance  of  authority  in  fayour  of  holding 
tint  Msets  like  these  are  equitable  assets,  that, 
notwithstanding  the  decision  in  Lovegrove  y.  Cooper, 
Imt^Bo  hold.  The  right  of  the  heir  under  the 
Xitiie  is  anomolons.  I  beHeye  myself  that  that 
leaat  be  reconciled  with  the  principles  of  equity, 
Ixt  Uiat  it  most  be  rested  entirely  upon  decision 
ud  upon  tiie  words  of  the  statute  ;  but  I  take  it 
to  be  perfectly  well  settled  that  a  trustee  for  sale 
*bo  ii  not  executor  has  no  right  whateyer  analo- 
gou  to  a  creditor.  I  take  it  as  perfectly  well 
Mtled  th«t  if  an  estate  is  devised  to  a  trustee  for 
sile,  or  if  it  is  oonyeyed  to  a  trustee  for  sale,  for 
<lie  pnrpoae  of  paying  debts,  in  neither  case  would 
tbere  be  a^  ri^ht  analogous  to  the  right  of 
nteiaer.  That  Being  so,  is  it  possible  to  say 
tlwt  the  character  of  trustee  for  sale  and  the 
ciieacter  of  execntor  becoming  united  in  one 
^  the  same  person  gives  to  the  trustee  rights 
is  Ua  character  of  execntor  which  in  his  cha- 
>**«  rf  trustee  he  could  not  exercise  P  There 
*onld  be  a  wtmt  of  symmetry  in  that  which 
*bno(t  makes  it  oondusive  that  it  could  not  be 
"le  case.  Of  course  one  might  put  some  cases 
*)nd>  would  lead  to  results  more  or  less  absurd. 
Par  instance,  one  might  obviously  put  the  case  of 
ui  execntor  who  was  not  an  original  trustee  but  a 
"^nvative  tmatee,  as  for  instance  an  executor  who 
*>■  appointed  under  a  power  before  the  sale ;  or 
yoQ  might  put  the  case  of  a  trustee  for  sale  who 
°*(^*iM  penonal  leprcMntatiye  not  haying  bean 


so  appointed,  but  by  being  executor  of  the  original 
executor.  I  do  no  see  where  you  are  to  stop  if 
yon  once  say  that  the  union  of  the  two  distinct 
characters  of  executor  and  trustee  in  the  same 
person  gives  to  the  trustee  rights  analogous  to 
those  he  would  have  had  as  executor,  but  which 
he  would  in  no  way  have  as  being  merely  trustee. 
Therefore,  I  think  the  true  view  is  to  hold,  as 
gainst  assets  like  these,  that  his  rights  are  pre- 
cisely the  same  whether  he  is  executor  plus 
trustee  or  not,  and  that  therefore  he  has  no  right 
to  retainer.  The  consequence  will  be,  I  take  it, 
according  to  Mr.  Dickinson's  statement,  that  is  to 
say,  that  equality  must  be  established  with  respect 
to  the  equitable  assets  by  paying  the  other 
creditors  up  to  an  equality  with  this  executor,  and 
then  there  will  be  a  rateable  distribution. 

Solicitors,  J.  W.  Sykes;  Thomas  White  and  Sons. 

Common  flato  (UTourts. 


Oonrt  of  HzohMRMr.— Ebuu.— In  QlaUm*  tni  maOur  t. 
PaOfBiek  (an(<  p.  98),  the  foUoving  oorreotioiu  ihoald  be  made : 
p.  98,  001  I,  Une  5,  for  "frm"  read  "farm;"  p.  100,  ool.  2. 
line  46,  for  "  not  tht  actuAl  seisore,"  read  *'  not  on  aotnal 
seliare;"  pv  102,  ool.  1,  line  1,  for  "covli"  reed  "thmXi;" 
line  16,  for  "  occupwr  "  read  "  oeeHpation; "  line  20,  for  "  «•  of 
th4  whole  thine,"  read  "*■  of  «n«  whole  thing : "  and  Unea  i7, 
48,  tor  "yet  <m  might  maintain  Munritt,"  read  "ret  lu  might 
tnaintain  trovtr." 


COTTBT  OF  PBOBATE. 

Beportad  by  W.  LxTcxarxB,  Eaq.,  Barriit«r.at-I«w. 

Tuesday,  July  11. 

(Before  Lobd  Penzance.) 

In  the  Ooods  of  J.  Elliott. 

Married  teaman's  wiU — Desertion — Protection  order 

-;-20  ^  21  Vict.  e.  85,  s.  21— Probate. 
A  married  woman  was  deserted  hy  her  husband  in 
1843,  and  in  1858  she  obtained  an  order  under 
the  20  §•  21  Vict.  e.  85,  s.  21,  protectina  "  her  earn- 
ings and  property  a,cquired  sinee  July  22,  1843." 
In  1851  she  made  a  will  disposing  of  her  pro- 
perty thus  acquired : 
Held,  that  the  will  was  entitled  to  probate. 
Ann  Elliott,  late  of  Milverton,  in  tho  county 
Warwick,  was  deserted  by  her  husband,  Bichard 
Elliott,  on  July  22nd,  1843.    In  1851,  having  by  her 
industry  acquired  a  certain  amount  of  property, 
which  was  invested  in  shares  and  other  securities, 
she  made  a  will  devising  it  all  to  her  daughter, 
Emma  Elliott.    In  Aug.  1858  she  applied  to  two 
justices  of  the  peace  for  the  county  of  Warwick- 
shire, sitting  in  petty  sessions,  for  a  protection  order 
under  the  21st  section  of  the  Diyorce  Act,  and  the 
order  was  granted  to  protect  all  her  earnings  and 
property  acquired  since  July  22nd,  1843,  the  com- 
mencement of  the  said  desertion.  On  June  6th  1871 
Ann  Elliott  died,  and  her  hlisband  is  still  living. 

Dr.  Swabey  now  moved,  on  behalf  of  the  exe- 
cutor, that  probate  be  granted  of  the  will. 

LoED  Pknzancb.— It  is  obvious,  I  think,  that 
the  Legislature  intended  that  a  married  woman 
should  be  treated  as  a  feme  sole  from  the  moment 
of  her  desertion,  although  the  fact  of  the  desertion 
may  not  be  brought  to  the  knowledge  of  the 
tribanals  for  some  time  after.  The  order  is  retro- 
speotiye  in  its  nature,  and  the  property  acquired 
at  any  time  after  the  desertion  is  protected  by  it 
as  her  own.  She  had,  therefore,  a  right  to  dispose 
of  it,  and  probate  may  go  as  prayed. 
Attorneys,  Field,  Roscoe,  and  Co. 


Digitized  by 


Google 


204-Voi.  XXV,  w.  s.] 


THE  LAW  TIMES  REPORTS. 


[Oet  7, 187L 


Dnr.] 


Newsove  v.  Newsoitk. 


[Dnr. 


COUBT    FOB    DIVOBCE    AND 
KATBIMOVIAJ^  CAUSES. 

B«ported  by  W.  Lncssras,  Esq.,  BuTiater-at-I«w. 

April  3,  May  9  ond  30,  and  June  6. 

(Before  Lord  Penzance.) 

Newsoiie  v.  Newsome. 

Dittolutuyn — Incetiuous  adtdtery — Agreement  not  to 

sue  for  divorce — Condonation — Revival. 
The  Jiwiband  wag  gutUy  of  incesiuotm  adultery  with 
hi«  wife's  sister,  and  the  wife,  on  condition  of  his 
retiring  from  partnership  with  Iter  father;  agreed 
not  to  sue  for  a  divorce.  The  agreement  stipulated 
that  the  husband  might  see  his  wife  occasionally, 
and  also  that  it  shotild  only  be  binding  on  the  wife 
as  long  as  her  htisband  remained  true  to  her  "  in 
love  and  duty."  The  parties  continued  to  live 
separate,  and  had  occaswnal  interviews,  but  after 
the  lapse  of  a  few  months  the  wife  declined  any 
further  visits  from  her  husband.  In  the  course  of 
the  next  year  it  was  discovered  that  he  had  com- 
mitted  adultery  with  another  woman,  whereupon 
the  wife  presented  her  petition  for  divorce. 
Held,  that  the  wife  was  releasedfrom  the  agreement 
by  the  husbands  subsequent  adultery,  and  was 
entitled  to  site  for  a  divorce. 
Incestuous  adultery  may  be  revived  by  adtdtery  not 

incestuous. 
This  was  a  wife's  petition  for  dissolution  of  her 
roairiage,  on  the  ground  of  the  husband's  inces- 
tuons  adultery  with  her  sister.  In  her  petition  the 
petitioner  alleged  that  the  adultery  was  committed 
m  February  and  March  1868;  that  the  petitioner  had 
separated  nerself  from  the  respondent  when  the 
facts  became  known  to  her ;  ana  that  the  respon- 
dent had  committed  adultery  with  other  women 
since  the  date  of  the  separation.  The  respondent, 
in  his  answer  denied  the  subsequent  adultery,  and 
pleaded  condonation. 

At  the  trial,  which  was  held  before  the  Judge 
Ordinary,  without  a  jury,  on  April  3,  1871,  the 
adultery  with  the  wue's  sister  was  proved,  and 
also  the  separation.  The  respondent  was  in  part- 
nership witn  his  wife's  father,  and  her  friends  being 
anxious  for  a  complete  severance  of  the  connection, 
induced  him  to  retire  from  the  partnership  in  con- 
sideration of  the  payment  of  the  sum  of  lOOOl.  At 
the  same  time  the  following  agreement  between 
the  petitioner  and  her  husband,  written  on  two 
sides  of  a  sheet  of  foolscap,  was  signed. 

I,  Elisabeth  Newsome,  pTomise  fon,  Peter  Newsome, 
in  presenoe  of  John  Ward,  forpvenesB  for  all  your  past 
offences  and  irregralaritieti  whatsoever,  and  for  which  act 
of  forgiveness  yon  ^ve  np  to  me  your  interest  and  place 
in  the  business  oondacted  at  No  9,  Kirkgate,  Leeds,  or 
elsewhere,  under  the  style  or  firm  of  Ward  and  Co.  My 
brother  John,  here  present,  knowing  I  cannot  hold  a  le^ 
place  in  the  firm  in  conseqaenoe  of  my  being  a  married 
woman,  solemnly  promises  yon,  on  hononr,  that  for  five 
years  ending  Dec.  31, 1873,  25  per  cent,  of  the  profits 
shall  aoome  to  me,  just  as  heretofore  they  aoomed  to 
yon,  aa  speoifled  in  the  deed  of  partnership  at 
present  wriiiting  between  Bichard  Ward,  John  Ward, 
and  yooreelf.  It  is  to  be  nnderatood  my  father, 
Biohard  Ward,  only  agrees  to  my  receiving  the  25 
per  cent,  above-named  for  two  years,  aud  15  per 
cent,  afterwards,  so  long  as  I  remun  in  the  bnsiness ; 
but  my  brother  John  Ward,  having  refiard  to  my  past 
■ervioes,  at  yonr  reqnest,  solemnly  i>romiies  to  seonre  to 
me  the  fall  interest  above  named  If  it  lie  in  his  power.  I 
also  on  my  part  solemnly  promise  not  to  sne  for  a  divorce 
from  yon  or  legal  separation  ol  any  kind  so  long  as 
yon  do  not  intmeie  with  me  or  my  property,  accord- 


ing to  my  moral  right,  by  virtue  of  this  oontnct 
For  all  the  above-named  advantages,  and  every  other  id- 
vantt^  not  here  named,  bnt  onderstood  amon^  Di 
the  said  Bichard  Ward,  Elizabeth  Newsome,  John  Wud, 
and  Peter  Newsome,  yon  relinquish  your  present  podtioii 
as  a  member  of  the  firm  of  Ward  and  Co.,  as  abore- 
named  for  ever,  and  sign  a  deed  legally  dissolTio; 
Bttoh  partnership,  aa  the  forms  of  legal  prooedura  dictate. 
I  and  my  brother  John  Ward  appreciate  the  sacrifice 
von  make  in  relinqmsUng  yonr  hold  npon  a  business  yon 
have  done  so  mnoh  to  establish,  and  would  not  ssk  this 
sacrifice  bad  not  yon  committed  yourself  so  far  u  to 
make  no  other  peaceable  arrangement  feasible.  It  ii 
agreed  that  no  annoonoement  of  the  dissolution  of  put- 
nership  be  made  in  the  local  newspapers,  saving  encli  •■ 
they  may  voluntarily  copy  from  the  offioiu  Loxdm 
Oatette  in  the  ordinary  manner. 

Agreed  to,  signed,  and  sworn  to, 

EUEABKTH  NEWSOVI, 

John  Wakd, 
Pbtkb  Newsome. 

This  was  the  end  of  the  first  side  of  the  paper. 
The  second  side  was  a  follows  : 

The  agreement  or  contract  on  page  No.  1  of  tiiis  iM 
binds  me  only  so  long  as  yon  remain  true  to  me  in  Ion 
and  dutf ,  and  leave  me  sole  miAtress  of  my  own  ifliin 
and  aofaons  in  all  respects  as  if  I  was  still  nnnuurrisd  to 
yon  (saving,  of  oouree,  that  I  do  not  marry  again).  Al 
moneys  belonging  to  me  now  in  my  own  right,  or  oomiii; 
to  me  in  future,  from  whatever  source,  shall  be  «t  m; 
own  absolnte  disposal.  Onr  child,  Kate  Helen,  iluUbe 
nnder  my  control,  and  should  you  interfere  againtt  mj 
wish  with  myself,  my  child,  my  money,  or  aaytluM 
belonging  to  me,  according  to  the  spirit  and  wordui;  a 
this  arrangement,  I  am  absolved  from  all  li«na 
solemnly  sworn  to.    I,  at  your  reqnest,  agree  not  to  o» 

suit ,  solicitor,  nor  any  other  solicitor,  neithw  villi 

entertain  any  advice  or  conn  eel  respecting  a  divone' 
other  legal  separation  from  yon,  bat  reject  all  appmck 
of  such  advice  or  counsel,  as  detrimental  to  the  into- 
tion  of  this  contract,  from  whomsoever  offered.  It 
iii  agreed  that  all  reproaches  for  past  errors  and  mi<t*lm 
be  buried,  and  we  covenant  between  us  to  refuse  on  aj 
account  to  debate  them.  It  is  agreed  that  yoa  do  not 
permanently  reside  in  Leeds  or  suburbs,  nor  enter 
into  any  business  there  against  my  wish,  bo'^r^ 
yon  go  to  work  in  some  distant  place  and  am 
your  utmost  endeavour  to  better  your  drounutacM 
in  life,  and  by  a  oourse  of  correct  and  oonsiit«» 
conduct,  and  honourable  regard  to  your  V^^ 
aa  my  husband,  retrieve  the  position  yon  have  lost  Tie 
letters  you  wrote  nnder  distressed  or  violent  feeliipl 
solemnly  swear  never  to  use  against  you  in  any  enw- 
genoy.  I  promise  I  will  employ  my  time  for  the  fntni*, : 
so  far  as  I  am  inclined  or  able,  similarly  to  yonr  deein  ■ 
1865  1866, 1867,  and  1868,  vi».,  devote  it  to  the  bn<»J"  ' 
at  No.  9,  Kirknkte.  As  agreed  npon  then,  so  now  wul  I 
continue  to  refrain  from  household  work  daring  f*  •* 
days,  and  on  Sundays  take  complete  rest,  jast  sa  n J 
bnlonged  to  the  male  sex,  barring  of  course,  ocossioiu" 
necessity.  I  do  agree  to  permit  you  to  visit  me  nj  n* 
more  than  once  a  week,  roserving  to  myself  the  po*?'  * 
make  the  visit  private  or  otherwise,  and  to  limit  it  M 
thirty  minutes  if  I  am  so  disposed.  I  give  yon  t^'W 
of  regaining  me  as  an  incentive  to  good  and  usefnl  eWJ 
bnt  should  I  not  be  satisfied  with  your  future  oonddX 
this  hope  gives  yon  no  claim. 

Signed  and  sworn  to, 

euzabetr  n«w»0«, 
John  Wabd, 
PlTBU  NewsoM- 

It  was  proved  that,  in  pnrstiance  of  this  agre*- 
ment,  the  respondent  and  the  petitioner  met  from 
time  to  time  until  April  28,  18^,  and  the  reopon- 
dent  alleged  that  coiq'a^  intercourse  had  tet«* 
place  at  several  of  these  interviews  between  l""***! 
and  his  wife;  bat  tihia  she  denied.  ^^^^ j^ 
1868  she  refused  to  see  hhn  spun;  •»".'"' 
husband  having  been  guilty  of  adultety  with  » 
prostitute  in  June  1869,  this  petition  was  p* 
sented  in  the  following  l&y./-vQ0 1  p 
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Satoldni  {Searle  with  him),  for  the  petitioner, 
submitted  that  there  waa  no  condonation.  The 
coDJosal  intercourse  alleged  by  the  respondent 
after  the  separation  did  not  amount  to  separation  : 
KeaU  T.  &ai«  and  Montezuma  (1  S.  &  T.  334; 
32  L  T.  Bep.  286).  And  even  if  it  did,  the  offence 
is  revived  by  the  aubsequent  adultery  : 

D€»t  r.  Amt,  i  S.  A  T.10S;i3L.T.  Bep.  JH.  S.  252. 

Itierwitk  for  the  respondent.  —  Incestuous 
•doitery  cannot  be  revived  by  ordinary  adultery. 
The  wife  is  bound  by  her  agreement,  and  her 
coodact  amounts  to  condonation. 

Our.  adv.  vuU. 

Jfjy9. — Lord  Pbnzanck,  J-0. — On  considering 
tbiti  case  I  am  very  much  disposed  to  think  that  it 
may  be  decided  on  grounds  which  were  not  dis- 
card at  the  Bar.  The  question  seems  to  me  to 
be  whether  the  petitioner,  after  having  entered 
into  an  agreement  under  which  she  bargained  not 
u  take  proceedings  against  the  respondent,  can, 
in  defianoo  of  that  agreement,  sue  in  this  court  for 
s  divorce.  It  has  sometimes  been  broadly  said  that 
ihe  court  will  carry  out  the  provisions  of  the  ma- 
trimomal  law,  notwithstanding  any  private  agree- 
ment which  may  have  been  made  between  the  par- 
ties; but  in  Rowley  v.  Bowley  (33  L.  J.  54,  P.  &M. ; 
'•  L  T.  Sep.  N.  S.  846),  it  was  pointed  out  that  this 
principle  appliesonly  to  suits  for  restitution  of  con- 
jugal rights.  Where  a  party  seeks  to  enforce  his 
matii^  rights  the  court  shuts  its  eyes  against  any 
adverse  ^reement,  on  the  ground  that  marriage 
'!'» contract  which  binds  the  parties  during  their 
ii<'e«,aQd  is  incapable  of  being  set  aside  except  on 
ccitun  well-known  grounds.  But  an  agree'nent 
I  ot  to  come  to  this  court  is  not  at  all  derogatory 
to  the  marriage  vow;  it  is  the  reverse,  and  I  can 
therefore  see  no  reason  why  it  should  not  be  upheld 
by  the  court.  The  cases  of  Hoouer  v.  Hooper 
ISO  L.  J.  49,  P.  A  M. ;  1  L.  T.  Rep.  N.  S.  522),  and 
Bifknuuter  v.  BuchmaeUtr  (L.  Eep.  1  P.  &  D.  713 ; 
-1  L.  T.  Rep.  N.  S.  23)  supports  this  view. 
Coder  these  circumstances,  I  should  wish  the 
■jvettion  of  the  effect  of  the  agreement  to  be 
argued  before  the  court  gives  a  decision  on  the 
am. 

Jfay  30.— Searle  (Hawking  Q.  0.,  with  him)  for 
the  petitioner. — The  two  documents  must  be  read 
uone;  and  the  second  contains  a  condition  that 
i  shall  be  binding  on  the  wife  only  so  long  as  the 
hwband  remains  "  true  to  her  in  love  and  duty." 
He  has  broken  that  condition,  and  therefore  she 
i«  inx,  though  the  court  may  enforce  on  the  wife  a 
kiargain  not  to  take  proceedings  in  this  court  in 
retora  for  some  advantage  given  her  by  the  hus- 
band; but  it  will  look  to  the  circumstances  of 
each  case,  and  to  the  terms  of  the  bargain.  Here 
tbe  agreement  ought  not  to  be  construed  strictly 
•f5*Jn5t  the  wife,  as  she  signed  it  to  put  an  end 
to  the  partnership  between  her  father  and  her 
uiisbamL  The  agreement  is  not,  as  in  Bowley  v. 
^oidty,  an  absolute  release,  and  the  respon- 
dent's adultery  restores  her  right  to  come  to  this 
wort, 

Indeneidc  for  the  respondent. — The  petitioner 
*»*  the  first  to  break  the  agreement  by  refusing 
tp  «ee  her  husband,  and  she  is  therefore  not  en- 
titled to  rdy  on  his  subsequent  breach  of  it. 
^fm»  6.— liOBD  Pbnzanck,  J.O. — This  is  a  case 
~xwt  vhicfa  the  court  had  some  serious  doubts.  It 
"  »  pciitioa  for  a  divorce  by  the  wife  on  the  ground 
of  her  hufaamd'i  incestuous  adultery.  That  peti- 
''OB  th*  hiw>»a4  answered  by  denying  the  adultery. 


and  by  pleading  condonation.  The  case  came  on  for 
trial,  and  the  incestuous  adultery  was  proved,  being 
admitted  by  the  respondent.  The  contest  between 
the  parties,  therefore,  turns  on  the  question  of 
condonation.  A  considerable  body  of  evidence  on 
this  point  was  laid  before  the  court.  The  inces- 
tuous adultery  of  the  respondent  was  discovered  by 
the  petitioner  about  the  summer  or  autumn  of  1868. 
At  that  time  the  respondent  was  in  partnership  with 
his  wife's  father  and  brother,  and,  on  the  dis- 
covery of  his  guilt,  they  became  very  anxious  that 
he  should  be  made  to  give  up  his  share  of  the 
business.  With  this  object,  they  entered  into 
some  negotiations  with  .the  respondent,  who  was 
then  out  of  England,  and  on  his  return  to  this 
country  these  ne^tiations  resulted  in  a  written 
agreement,  of  which  I  shall  presently  speak  with 
more  particularity.  The  general  terms  of  that 
agreement  were,  that  the  wife  should  forgive  her 
husband,  and  forbear  to  take  any  steps  against 
him  in  this  court  upon  certain  conditions,  one  of 
which  was  that  he  was  to  remain  true  to  her.  An 
arrangement  was  also  made  that,  although  they 
were  not  to  live  together,  the  wife  was  to  allow 
her  husband  to  see  her  at  certain  intervals. 
Following  the  course  of  events,  as  they  were 
proved  to  have  occurred,  it  appears  that  during 
the  Christmas  of  1868,  and  the  early  part  of  1869, 
the  husband  and  wife  met  on  many  occasions. 
She  visited  him  at  places  where  he  was  staying, 
or  where  it  was  arranged  he  should  meet  her,  but 
it  is  to  be  noticed,  that  these  meetings  always  took 

?lace  at  some  place  where  the  wife  was  not  known, 
'hey  were  living  in  different  towns,  and,  in  ac- 
cordance with  a  condition  in  the  agreement,  the 
husband  always  kept  away  from  the  one  in  which 
she  resided.  These  meetings  went  on  for  some 
months,  and  during  this  time  it  appears  from  a 
correspondence  which  was  put  in,  tnat  the  hns- 
band  was  contantly  desirous  to  see  more  of  his 
wife,  but  that  she  on  the  other  hand  wished  to  see 
less  of  him.  The  result  was,  that  in  1869  the  whole 
arrangement  was  brought  to  an  end  by  the  wife  re- 
fusing  to  her  see  husband  any  more ;  and  eventually 
this  petition  was  filed.  It  seems  to  me  that  under 
these  circumstances  the  ordinary  question  of  con- 
donation does  not  arise  at  all.  Condonation,  in 
its  ordinary  acceptation,  is  forgiveness  by  the  wife, 
implied  from  the  conduct  of  the  parties,  or,  as  Sir 
Cresswell  Cresswell  puts  it,  "  a  restoring  of  the 
husband  to  his  original  position."  But  the  law 
which  implies  the  forgiveness,  implies  a  forgive- 
ness of  a  peculiar  character,  because  it  couples  it 
with  a  condition  that  the  husband  should  not 
again  be  guilty  of  a  matrimonial  offence ;  if  he  is  so, 
the  original  offence  is  then  said  to  revive.  The 
whole  doctrine  of  condonation  is  a  stmctore  set 
up  by  this  court,  and  it  undoubtedly  is  a  very 
useful  one.  I  doubt,  however,  whether  the  ques- 
tion of  condonation  arises  in  this  case,  because  the 
parties  separated  under  a  written  agreement,  what- 
ever ground  there  may  be  for  saying  that  the  wife 
forgave  her  husband,  are  to  be  found  in  that 
agreement,  and  the  subsequent  conduct  of  the 
parties  must  be  referred  to  it.  But  ptussing  by  the 
agreement  for  the  moment,  and  dealing  with  the 
case  as  if  it  were  one  of  ordinary  condonation, 
without  any  agreement  having^  been  made,  the 
question  arises  whether  the  wife's  conduct  was 
such  as  to  justify  the  court  in  concluding  that  she 
did  condone  the  incestuous  adultery.  As  regards 
this  point,  a  great  deal  was  thougfai  to  depend  ou 
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whether  or  not  sexual  mtercx)ar8e  took  place  at 
the  meetings  between  the  parties.  The  evidence  was 
very  contradictory,  the  husband  and  wife  swear- 
ing in  direct  oppositisn  to  one  another,  but  if  I  were 
bound  to  come  to  a  conclusion,  I  should  believe 
the  husband.  This,  unexplained  by  anything  else, 
might,  I  do  not  say  would,  amount  to  condona- 
tion ;  but  it  is  unnecessary  to  determine  whether 
it  would  or  not,  because,  even  if  it  were  condona- 
tion, the  wife's  Euiswer  was,  I  think,  complete. 
She  said :  "  Whether  I  did  or  did  not  condone 
your  incestuous  adultery,  it  is  at  any  rate  revived 
by  the  adultery  you  committed  in  the  following 
year."  But  it  is  argued  that  incestuous  adultery 
which  has  been  condoned,  cannot  be  revived  by 
ordinary  adultery.  This  point  depends  upon  what 
is  the  condition  which  the  court  implies  that  con- 
donation of  incestuous  adultery  is  subject  to,  and 
it  seems  to  me  that  the  condition  is  the  same  as  in 
all  cases  of  the  kind,  viz.,  that  the  husband  shall 
not  again  be  goilty  of  adultery.  That  is  the  con- 
dition, and  therefore  I  think  that  incestuous 
adultery  can  be  revived  by  ordinary  adultery, 
and  that  the  wife's  answer  is  complete  on  that 
part  of  the  matter.  I  have  dealt  with  this 
ouestion  of  condonation,  because  the  parties  put 
tbeir  case  in  that  way,  and  were  entitled 
to  my  judgment,  but,  in  my  view  of  the  case,  the 
rights  of  the  parties  are  fully  determined  by  the 
agreement  they  entered  into.  The  first  sheet  of 
the  agreement  sets  out,  "  I,  Elizabeth  Newsome, 

Jromise  yon,  Peter  Newsome,  in  the  presence  of 
ohn  Ward,  forgiveness  for  all  your  post  offences 
and  irregularities  whatsoever,  and  for  which  act  of 
forgiveness  you  give  up  to  me  your  interest  and 
place  in  the  business ;"  and  again,  "  I  also  on  my 
part  solemnly  promise  not  to  sue  for  a  divorce  from 
you,  or  legal  separation  of  any  kind,  so  long  as  you 
do  not  interfere  with  me  or  my  property.  Sub- 
stantially by  this  part  of  the  agreement  the  wife 
agreed  that,  in  consideration  that  her  husband 
would  retire  from  the  business,  she  would  forgive, 
and  forbear  to  take  steps  in  this  court  againt  him. 
He  fulfilled  his  share  of  the  contract  on  the  next 
day,  saying  he  would  rather  give  up  the  partner- 
ship than  his  wife.  He  received  lOOOZ.  for  so 
doin^,  but  this  was  probably  by  no  means  the  value 
of  his  interest  in  tne  busmess ;  and  he  therefore 
paid  a  price  for  his  wife's  forgiveness.  Had  the 
case  stopped  there,  it  would  have  been  clear,  setting 
aside  the  question  of  condonation,  that  the  wife 
could  not  come  to  this  court  for  relief.  She 
would  have  bargained  away  her  right  to  do  so,  and, 
as  is  pointed  out  in  Hooper  v.  Hooper,  and  other 
cases,  a  bargain  of  this  sort  is  not  at  all  antago- 
nistic to  the  law,  and  onght  to  be  supported  oy 
the  court.  But  there  is  a  second  sheet  to  the 
agreement,  in  which  the  two  following  provisions 
are  made :  "  The  agreement  or  contract  binds 
me  (the  petitioner)  only  so  long  as  you  remain  true 
to  me  in  love  and  duty,  and  leave  me  sole 
mistress  of  my  own  afiairs  and  actions  in  all 
respects  as  if  I  was  still  unmarried  to  you ;  "  and, 
"  I  do  agree  to  permit  you  to  visit  me,  say  not 
more  than  than  once  a  week,  reserving  to  myself 
the  power  to  make  the  visit  private  or  otherwise, 
and  to  Umit  it  to  thirty  minutes,  if  I  am  so  dis- 
posed.^  I  g^ve  you  the  hope  of  regaining  me  as  an 
incentive  to  good  and  useful  effort,  but  should  I 
not  be  satisfied  with  your  future  conduct,  this 
hope  gives  you  no  claim."  Now  the  first  sentence 
HI  what  I  have  read  seems  to  me  the  important 


part  of  the  matter ;  there  is  an  undoubted  agree- 
ment in  writing  that  the  wife  will  forbear  to  sue 
only  so  long  as  her  husbcmd  remains  true  to  her  in 
love  and  duty.  The  court  cannot  but  hold  that 
these  words  mclude  a  condition  that  the  husband 
should  not  be  guilty  of  any  kind  of  adulter^; 
he  has,  therefore,  by  his  own  act  set  his  wife 
free  fi-om  her  agreement,  and  she  is  entitled 
to  sue  for  and  obtain  a  divorce  in  this  oonrt. 
As  I  have  said,  I  have  entertained  consider- 
able doubts  about  this  case,  and  I  cannot  help 
thinking  that  the  husband  has  been  hardly  used. 
He  gave  up  a  lucrative  position  on  the  hope  being 
extended  to  him  of  hia  wife's  complete  forgive- 
ness, and,  so  for  as  we  know,  he  did  notning 
whatever  to  forfeit  her  good  opinion  up  to  the 
time  when  she  positively  refused  to  see  him. 
After  that  time,  however,  ne  committed  an  act  of 
adultery,  which  I  hold  revived  the  incestuous 
adultery,  and  thereby  robbed  himself  of  what 
would  otherwise  have  been  a  good  defence  to  the 
suit.  Under  the  circumstances  the  court  is  bound 
to  pronounce  a  decree  niiii,  with  costs. 

Attorneys  for  the  petitioner,  Blakdey  and 
Be»wu^. 

Attorney  for  the  respondent,  /.  B.  Wheeler. 


Tuetday,  June  27. 
Wilson  v.  Wilson  and  Howell. 
Disiolutlon  suit — Answer  ordered  to  be  taken  off  the 
file — Appeal — Directions  at  to  mode  of  tried  give* 
— Practice. 
In  a  husband's  suit  for  dissolution  the  wife  appeared 
ai>solutely,andfi&l  ananttoerobjeetitig  lothejurit- 
diction  of  the  court.     The  court  ordered  the  amrnr 
to  be  taken  off  the  file  unless  within  afortnighi  ihe 
athswered  on  the  merits.    Against  this  order  the 
respondent  appealed  to  the  full  court.     The  eo-re- 
epondent  filed  an  act  on  petition  raising  the  ^u- 
twn  of  ju/risdidion. 
Held,  on  motion  for  direction  as  to  mode  of  £rta2, 
that  the  respondents'  appeal  did  not  operate  at  t 
stay  of  proceedings. 
This  was  a  husband's  petition  filed  on  April  30,187l> 
for  the  dissolution  of^  his  marriage  on  the  groond 
of  his  wife's  adultery  with  the  co-respondent.   The 
respondent  appeared  absolutely,  and  on  May  4  she 
filed  an  answer,  simply  demurring  to  the  jurisdio- 
tion  of  the  court,  and  praying  for  the  dismissal  of 
the  petition  on  that  ground.  The  petitioner  there- 
upon applied  that  her  answer  might  be  struck  off 
the  file,  on  the  ground  that,  having  entered  an 
absolute  appearance,  she  was  precluded  by  the 
Bules  and  Orders  from  objecting  to  the  jurisdic- 
tion. The  court  on  May  30  (24  L.  T.  Sep.  N.  S.  671) 
made  an  order  directing  that  the  respondent's 
answer  should  be  struck  ofi  the  file  unless  she 
amended  it  within  a  fortnight,  by  pleading  to  the 
facts  as  to  the  jurisdiction.    From  this  omer  the 
respondent  appealed  to  the  full  court. 

The  oo-respondent  appeared  under  protest,  and 
filed  an  act  on  petition  on  the  4th  May,  objecting 
to  the  jurisdiction  of  the  court. 

Searle,  for  the  petitioner  (who  filed  no  answer  to 
this  act  on  petition),  now  moved  for  directions  as 
to  mode  of  trial,  and  stated  that  the  petitioner  was 
willing  that  the  co-resp>ondent  should  be  dismissed 
from  me  suit. 
Dr.  Spinks,  Q.  0.  (with  him  InderttM),  so^ 
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nitted,  on  behalf  of  the  respondent,  that   her 
appeal  to  the  foil   court  operated  as  a  stay  of 


BaiHord,  {oT  the  co-respondent,  opposed  his  dis- 
mitijal  &om  the  suit,  and  moved  the  court  to 
uriei  the  petitioner  to  answer  his  act  on  petition. 

Lord  Pbxzasce,  J.O. — This  is  an  application  for 
directions  as  to  the  mode  of  trial.    The  object  of 
this  application  is  to  expedite  the  suit.    If  the 
oDurt  gives  directions  now  for  the  mode  of  trial,  the 
cue  will  be  triable  next  term;  if,   on  the  other 
hand,  the  court  refuses  the  application,  it  can 
only  be   tried   after    certain   tmnKS   have  been 
done— namely,  after  the  appeal  of  the  respondent 
had  been  heard  by  the  full  court,  and  after  the 
•negations  of  the  co-respondent  in  his  act  on  peti- 
tion have  been  investigated  in  this  court,  and  the 
cue  could  not  be  tried  imtil  next  year.    It  is  very 
tight  that  the  court  should  do  what  it  can  to  expe- 
&  raits,  provided  no  wrong  is  thereby  done  to 
uj  of  the  parties ;  and  if  in  the  present  case  it 
radd  be  shown  that,  by  giving  directions  for  the 
Diode  of  trial  any  injury  would  be  done  to  the  other 
parties,   I  sbould,  without  hesitation,  refuse  the 
ipplication.    But  I  can  see  no  possibility  of  any 
injory  by  it.     I  could  understand  the  opposition 
K)  the  application  if  the  object  of  the  parties  were 
delay ;  bat  if  their  object  be  not  delay,  then  I  do 
not  think  that  the  order  asked  for  can  prejudice 
either  the  respondent  or  co-respondent.      First,  as 
'•0  the  respondent.     She  appeared  absolutely  and 
without  protest.      She  then  filed  an  answer  which 
vent  to  tbe  jurisdiction,  and  upon  that  there  was 
an  argnment.  The  court  considered  what  should  be 
done,  and  came  to  the  conclusion  that,  although 
the  respondent  had  appeared  without  protest,  still 
that  she  should  be  allowed  to  retain  in  her  answer 
thoee  statements  of  facts  upon  which  her  objection 
to  the  jurisdiction  was  based,  but  that  she  should 
•lao  answer  to  the  merits.    I  understood  at  the 
time  that  the  respondent  consented  to  adopt  that 
tonne.    The  decision  of  the  court  was  not,  how- 
ler, arrived  at  by  reason  of  the  respondent's  sup- 
poted  consent,  bat  because  it  seemed  to  meet  the 
jutice  of  tbe  case,  and  it  is  therefore  unnecessary 
to  refer  further  to  that  point.    An  order  was  made 
in  accordance  with  the  decision  of  the  court,  and 
trom  that    order   the  respondent  has    appealed. 
'Rot  appeal  is,  I  think,  open  to  the  suspicion  of 
faaring  been  dictated  by  a  desire  for  delay,  because 
the  respondent  might,  under  the  order  of'^the  court, 
hare  pleaded  to  the  merits  without  any  risk  of 
"acrificing  thereby  her  objection  to  the  jurisdiction. 
Be  that  as  it  may,  an  appeal  has  been  made,  and 
now  oomes  the  question,  what  its  effect  may  be  P 
To  this  I  may  say,  that  neither  by  statute  nor  by 
nile  of  court  does  an  appeal  operate  as  a  stay  of 
proceedings.      I   don't    know   that  there  is   any 
■lefinite  practice  upon  the  subject.    My  belief  is 
that  the  practice  has  hitherto  been  not  to  allow 
JJiiit  to  go  on  while   an    appeal   is   pending, 
«^  when    this    order    can    he    made   without 
ujnring   anybody,   I    can   sec  no   reason   why 
dirBctioiiB  for  the  mode  of  trial  should  not  be 
given.    If  on  the  hearing  of  the  appeal  the  order 
« the  court  should  be  upheld,  a  reasonable  time 
he  given  to  the  respondent  to  answer  on  the 
fflenta,  and  she  may  also  apply,  if  she  should 
'ta'k  fit,  to  have  the  order  for  the  mode  of  trial 
*''*'^    As  to  the  co-respondent,  I  am  at  a  loss 
to  onderstand  his  objection.    He  was  made  a  co- 
'**I*''dent  in  aocordance  with  the  requirements 


of  the  Act  of  Parliament;  but  the  petitioner 
seeks  for  no  datnages,  surrenders  all  claim  to  costs, 
and  is  quite  wUling  that  he  should  be  dismissed 
from  the  suit,  'nbe  co-respondent,  however,  re- 
fuses to  be  dismissed,  on  the  grotmd  that  he  would 
then  have  no  opportunity  of  re-establishing  his 
reputation,  which,  he  says,  has  been  iinured  by 
these  proceedings.  But  at  the  same  time,  ne  main- 
tains his  ref^isal  to  answer  to  a  charge  of  adultery, 
and  appears  therefore  to  insist  upon  remaining  a 
party  to  the  suit,  in  order  simply  to  dispute  the 
lurisdiction  of  the  court,  and  to  prevent  the  case 
being  tried.  That  is  a  position  which  I  cannot 
comprehend.  The  court,  nowever,  under  the  cir- 
cumstances, must  deal  with  the  co-respondent 
strictly  according  to  his  rights.  His  rights  are 
that  he  shall  not  oe  put  to  any  costs  in  htigatintr 
the  facts  until  the  question  of  jurisdiction  Bhall 
have  been  settled,  and  that  the  case  arising  on  hiA 
act  on  petition  shall  not  be  delayed.  Those  rights 
can  be  secured  to  him  by  the  form  of  the  order. 
I  am  of  opinion  that  directions  as  to  the  mode  of 
trial  as  moved  for  should  be  given,  subject  to  the 
modification  which  I  have  already  stated,  and  that 
the  petitioner  must  file  an  answer  to  the  co-respon- 
dent's act  on  petition  within  three  days.  It  must, 
however,  be  understood  that  the  suit  cannot  be 
brought  on  for  hearing  until  after  the  issue  raised 
on  the  act  on  petition  and  the  question  raised 
under  the  appeal  shall  have  both  been  decided. 

Attorneys   for  petitioner,  Newman,  Ddh  and 
Stretton. 

Attorney   for    respondent    and  co-respondent, 
E.  W.  Cooper. 

SXCKSQUSB  CKAXBBB. 

Beported  by  H.  Lxish  and  J.  Bhobr,  £aqn.t 
Baniat<n-at-I«w. 

Saturday,  June  17. 

EKEOBS  FBOM  THX  £XCH]H}DEE. 

(Before  Byles,  Biackburn,  Keatik6,  Msixob, 
M.  Skith,  and  Lush,  JJ.) 

ThjB  ATTOBjnST-OEITEBAI.  V.  BlaCK. 

Income  tax— 5  ^  6  Vid.  e.  35,  <«.  60, 100,  toheds. 
A  and  D — Local  coal  dties  levied  by  eorporation  of 
Brighton — Liability  of,  to  income  tax — Baie  of 
diUy—ToUe—Taas. 

Under  a  local  Act  (13  Oeo.  3,  e.  wweiv.),  improvement 
commienonere  for  the  totpn  of  Brighton  toere  em- 
powered to  levy  a  duty  of  6d.  upon  every  chaldron 
of  eoai,  culm,  Sfc,  hmded  on  the  beach,  or  brought 
into,  and  ccneumed  wiihin,  the  town,  for  (he  pur- 
pose of  erecting  and  maintaining  groyne  and 
other  worke  against  the  eneroachmenis  of  the  sea. 
By  a  subsequent  Act  (50  Gfeo.  8,  c  xxxviii.),  the 
duty  was  continued  and  increased;  and  subse- 
quenily,  by  the  Brighton  Town  Improvement  Act 
(6  Oeo.  4,  e.  dtixix.),  U  was,  together  with  market 
tolls,  and  other  rates,  duties,  and  assessments, 
which  the  said  commissioners  were  empowered  to 
levy,  consolidated  into  a  common  fund  for  the 
general  purposes  of  the  Act,  which  included,  in 
addition  to  the  maintenance  of  the  groans,  Sfe., 
the  paving,  lighting,  watching,  deanvng,  and 
otherwise  improving  the  town.  By  the  Brighton 
Commissioners  Transfer  Act  1855  the  said  com- 
missioneis  ceased  to  act  as  such,  and  the  corpora- 
tion and  their  successors  were  c^pointed  coin- 
miesioners  in  their  stead. 
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Edd  (affi/rming  the  judgment  of  the  Court  of  Ex- 
chequer), that  the   coal  duty  was  a  property  in 
respect  of  which  the  corporation  (who  had  suc- 
ceeded to  tlie  rights  of  the  commissioners)  were 
liable  and  bound  to  pay  income  tax,  eUher  as  a 
"  hereditament "  under  scliedule  A,  or  a*  "  pro- 
perty or  profits  "  under  scliedule  D,  of  tlie  Income 
Tax  Act  {5  4- 6  Vict.  e.  35). 
This  was  error  upon  a  jadgment  of  the  Goart  of 
Exchequer  in  favour  of  the  Crown,  upon  a  case 
stated  without  any  pleadings  under  22  &  23  Vict. 
c.  21,  s.  10,  upon  an  information  filed  by  the 
Attorney-General  against  the  defendant,  as  town 
clerk  of  the  Corporation  of  Brighton,  to  recover 
penalties  incurred  by  him  for  not  including  in  the 
returns  under  the  Income  Tax  Act  (6  &  6  Vict, 
c.   35)   certain  duties  levied  by  the  corporation 
under  their  local  Acts  upon  all  coal  landed  on  the 
beach,  or  brought  within  the  limits  of  the  town  of 
Brighton. 

Tne  facts,  shortly  summarised,  were  the  follow- 
ing: 

The  defendant  is  town  clerk  of  the  Corporation 
of  Brighton,  which  belongs  to  the  port  or  narbour 
of  Shoreham,  in  the  county  of  Sussex,  and  is  the 
proper  person  to  make  such  returns  as  are  required 
Dy  the  5  &  6  Vict.,  c.  35,  and  the  proceeding, 
though  nominally  for  the  recovery  of  jienalties, 
was,  in  fact,  brought  for  the  purpose  of  obtaining 
the  decision  of  the  court  on  the  question  at  issue 
between  the  Crown  and  the  corporation,  whether 
the  corporation  are  liable  or  not  to  pay  income 
tax  upon  the  amount  of  the  rate  or  duty,  which 
they  levy  and  receive,  in  respect  of  coal,  culm, 
coke,  cinders,  ashes,  and  charcoal,  landed  on  the 
beach,  or  brought  within  the  limits  of  the  town  of 
Brighton,  by  virtue  of  the  powers  conferred  on 
them  by  the  Acts  hereinafter  mentioned. 

By  an  Act,  13  Geo.  3,  c.  xxxiv.  (a.d.  1733),  intituled 
"An  Act  for  paving,  lighting,  and  cleansing  the 
streets,  lanes,  and  places  within  the  town  of  Bright- 
helmstone,  in  the  county  of  Sussex,  for  removing 
nuisances  and  annoyances,  and  preventing  the  like 
for  the  future,  for  holding  and  regulating  a  market 
within  the  said  town,  for  building  and  repairing 
groyns  to  render  the  coast  safe  wnd  commodioua  for 
ships  and  vessels  to  unload  wnd  land  sea  eoal,  oulm, 
and  other  coal  for  the  use  of  the  inlMbitants  of  the 
said  town,  and  for  hying  a  duty  thereon,  and  for 
other  purposes,"  powers  were  given  to  the  com- 
missioners thereunder  to  pave,  hght,  and  cleanse 
the  streets  of  the  town,  and  for  that  purpose  to 
assess  and  levy  rates  or  assessments,  not  exceed- 
ing 38.  in  the  pound  in  one  year,  on  the  occupiers 
of  all  property  in  the  town,  and  to  purchase  lands 
for,  and  to  establish,  a  market,  the  rents  and 

Eroflts  whereof,  after  satisfying  the  moneys 
orrowed  for  purchasing  the  land  and  establishing 
the  market,  were  directed  to  be  paid  and  applied 
towards  the  paving,  repairing,  Ughting,  and  cleans- 
ing the  said  streets,  and  in  repairinq  tlie  groyns 
thereafter  mentioned.  And  after  recitmg  that  the 
said  town  of  Brighthelmstone  was  situate  by  the 
seaside,  and  withm  six  miles  of  the  port  or  harb  ^ur 
of  Shoreham,  and  belonged  to  the  said  port,  and 
that  a  great  part  of  the  town  having  been 
destroyed  by  the  breaking  in  of  the  sea,  several 
groyns  had  been,  some  years  since,  erected,  and  the 
coast  was  now  safe  and  commodious  for  ships  and 
vessels  to  unload  and  land  sea  coal,  culm,  and 
other  coal  on  the  beach  of  the  said  town,  for  the 
use  of  the  inhabitants  thereof ;  and  that  the  said 


groyns  were  become  greatly  ont  of  repair,  and  the 
inhabitants  of  the  said  town  were  not  able  to  raise 
money  sufficient  to  repair  the  same  withont  the 
aid  and  authority  of  Parliament,  it  was  enacted 
that  the  said  commissioners  should  be,  and  the; 
were,  thereby  constituted  and  appointed  trustees 
for  repairing,  improving,  maintaining,  and  pre- 
serving the  said  groyns  and  other  works,  as  to 
them  should  seem  most  proper ;  and  that  for  the 
better  effecting  and  support  of  the  said  premises, 
there  should,  from  and  after  the  24th  June  1773, 
be  [taid  to  them  and  their  successors  the  sum  ofM. 
for  every  chaldron  of  sea  coal,  culm,  and  other  cod, 
that  sltould  be  landed  on  the  beach  of  the  coast,  at 
the  town  of  Brighthelmstone,  with  power  to  the 
said  trustees  and  their  successors  to  demand  and 
take  of  and  from  the  masters  and  owners,  or  other 
persons  having  the  rule  or  command,  of  everr 
ship,  bark,  or  other  vessel,  for  every  chaldron  of 
sea  coal,  culm,  or  other  coal,  landed  on  the  s^d 
beach  or  coast  of  Brighthelmstone,  or  otheneise 
hrouglU  into  the  said  town,  within  the  parish  of 
Brighthelmstone  aforesaid,  the  said  sum  of  M. 
And  the  Act  gave  power  to  the  commissioners  to 
enforce  the  payment  of  the  said  duties  through  the 
collector  or  officer  of  customs  of  the  port  or  har- 
bour of  Shoreham,  and  to  detain  and  sell  the 
vessel  in  case  of  non-payment  of  the  said  rate  or 
duty. 

Under  that  Act  the  old  groyns  were  preserved 
and  improved,  and  new  ones  erected.  Tne  rate  or 
duty  of  6<2.  mentioned  in  the  said  Act,  and  thereby 
granted,  was  duly  demanded  and  paid,  and  the 
rents  and  profits  of  the  market,  established  under 
the  said  Act,  were  duly  collected  and  applied,  as 
thereby  directed,  until  the  year  1810,  m  which 
an  Act  of  50  Geo.  3,  c.  xixviii  was  passed,  whereby 
the  Act  of  1773  was  repealed,  and  larger  and 
more  extensive  powers  were  enacted  for  the 
government  of  the  town.  Additional  powers 
were  given  to  the  said  commissioners,  u 
trustees  for  the  repairing,  improving,  and  main- 
taining the  old  groyns,  and  erecting  new  ones, 
and  the  rate  or  duty  on  coal,  &c.,  granted  by  the 
Act  of  1773,  was  raised  to  any  sum  the  commis- 
sioners might  think  fit  to  direct,  not  exceeding  Ss- 
per  chaldron,  and  a  drawback  of  the  whole  rate 
or  duty  paid  for  every  chaldron  of  coals,  landed  or 
unloadea  within  the  town,  and  which  should  bare 
been  forwarded  elsewhere  for  sale  or  consumption 
was  provided.  And  it  was  enacted  tha'u,  irfter  the 
monejrs  borrowed  on  the  credit  of  the  duties,  and 
of  the  expenses  incurred  about  the  groyns,  Ac., 
should  have  been  fully  paid,  the  commissionerx 
were  empowered  to  apply  the  surplus,  arising  from 
the  said  duty,  in  aid  of  the  rate  for  paving,  watch- 
ing, lighting,  and  cleansing  the  town,  which  rate, 
by  other  sections  of  the  Act,  the  commissioners 
were  empowered  to  assess  and  levy  on  occupiers  of 
property  in  the  town,  to  an  amount  not  exceeding 
4».  m  tne  pound,  in  any  one  year.  Freeh  powers 
were  also  given  for  enlarging  and  regulating  the 
market,  and  the  surplus  arising  from  the  muket> 
and  the  rents  and  tolls  thereof  was  to  be  wplied 
in  aid  of  the  paving,  &c.,  rate,  or  of  the  said  coal 
duty,  as  the  commissioners  should  think  premier. 

l^e  town  continued  to  be  governed  and  re- 
lated by  the  last-mentioned  Act,  until  the  pwsmg 
of  the  Brighton  Town  Improvement  Act  (6  Geo.i> 
c.  clxxix),  passed  in  1825,  by  which  the  former  Acts 
(13  Greo.  3,  0.  xxxiv.  and  50  Geo.  3,  o.  xxxriii),  were 
replied,  and  by  sect.  3,  new  commiaaiaafln  ntse 


Digitized  by  VjOOQ  IC 


Oet7, 187L3 


THB  LAW  tims  REPOiEn?S. 


[VoL  xxV.,  N.  a-^0§ 


Ex.Cb.] 


Thjs  AnoKHKY-Qtsnssjj.  v.  Buck. 


[Ex.  Ch. 


appointed;  and  it  was  enacted  by  sect.  117  that 
"all  the  rates,  tolls,  duties,  assessments,  and  im- 
poeitinns  which  by  this  Act  were  authorised  to  be 
rated,  levied,  assessed,  or  imposed  by  the  said  com- 
miasioners  (except  the  rate  for  watering  as  afore- 
said), shoold,  when  received,  be  consolidated 
iulo  atul  form  one  fund,  and  be  applicable  by  the 
fomMtttioHert,  to  be  appointed  by  virtue  of  this  Act, 
jnr  the  general  purposes  thereof.  The  general  pur- 
poses referred  to  in  the  above-mentioned  sect.  117 
include  repairing,  lighting,  watching,  and  cleansing 
the  streets,  lanes,  and  other  public  passages  and 
places  within  the  town  (sects.  31,  33,  34,  37,  41, 
oO,  59,  60,  70) ;  the  providing  of  fire  engines 
twcL  61) ;  the  purchase  of  lands,  &c.,  for  widening 
and  improving  streets,  or  for  providing  a  site  for 
1  town  nail  (sect.  97) ;  the  erection  of  a  town  hall, 
the  enlargement  of  the  market,  the  erection  of  a 
toirn  pound,  and  providing  a  prison  (sect.  139) ; 
the  establi  hment  of  an  adcutional  market  for  the 
■le  of  provisions,  if  deemed  expedient  (sect.  148) ; 
od  the  establishment  of  a  cattle,  corn,  and  hay 
oarket  (sect.  149).  The  rates,  tolls,  duties,  assess- 
ments, and  impositions  mentioned  in  the  said 
Kctira  include  the  rates  or  dutes  levied  on  coal, 
ic,  the  tolls  of  the  market,  and  all  other  sums 
meirahle  by  the  commissioners  or  the  governing 
body  of  the  town,  as  well  as  all  sums  levied  by  way 
of  rates  assessed  upon  occupiers,  except  the  water 
late.  And  by  the  same  Act  the  Commissioners 
were  sathorized  to  repair,  improve,  maintain,  or 
remove  the  ^royns,  walls,  or  other  fences  and 
works  already  erected  and  built  for  the  protection 
of  the  town  from  the  encroachments  of  the  sea, 
and  also  from  time  to  time  to  erect,  set  up,  build, 
repair,  and  maintain  such  other  groyns,  walls, 
jetties,  piers,  and  works  for  the  better  protection 
of  the  said  town,  &c.,  and  for  facilitating  the 
ipproach  to  the  sea,  and  the  landing  of  coals  and 
other  merchandise  on  the  beach  or  shore  of  the 
sud  town.  And  they  were  also  thereby  empowered 
to  levy  a  rate  or  duty  not  exceeding  3<.  for  every 
cfaaldrou  of  coals,  ac.,  landed  on  me  beach  of  the 
laidUncn,  or  in  any  other  manner,  by  land  carriaue 
or  oikirwise  brought  or  delivered  within  the  limits 
>i  Ote  said  town.  By  sect.  171  a  drawback  of  the 
whole  rate  or  duty  paid  is  provided  for  upon  all 
omI,  Ac.  landed  or  unloaded  within  the  limits  of 
the  Act,  for  the  purpose  of  being  forwarded  to  any 
otha  place,  and  not  to  be  consumed  within  the  said 

The  Court  of  Exchequer  (Kelly,  C.B.  and  Martin 
and  Channell,  BB.)  held,  that  the  said  coal  duty 
WM  a  property  in  respect  of  which  the  corporation 
were  hable  and  bound  to  pay  income  tax,  whether 
Ma"  hereditament "  under  Schedule  A,  or  as  "  pro- 
perty or  profits  "  under  Schedule  D  of  the  Income 
nx  Act  (5  &  6  Yict.  c  35).  (See  the  case  below 
liilly  reported,  and  the  various  statutes  set  out  at 
Wth,  anU  vol.  24,  p.  370;  40  L.  J.,  89  Ex.; 
L.Bep.6Ex.78.) 

The  defendant  having  brought  error  upon  the 
>hoTe  decision  of  the  Court  of  Exchequer, 

liaiusiy,  Q.C.  (with  him  was  D.  A.  Freeman) 
*PPB>red  to  argue  the  case  on  behalf  of  the  defen- 
«at^and 

The  AUomey-General  (Sir  E.  P.  Collier,  Q.O.) 
(with  whom  were  The  Solicitor-Oeneral  (Sir  J.  D. 
Coleridge,  Q.C.)  and  C.  HtUton)  argued  contra,  on 
Wmlf  of  the  Crown. 

Tlie  same  arguments  were  urged  on  either  side 
••  were  used  in  the  court  below. 


Btlbs,  J. — After  paying  the  fullest  attention  to 
the  argtiment  of  Mr.  Manisty,  I  am  of  opinion 
that  the  judgment  of  the  court  below  must  be 
affirmed.  It  seems  to  me  that  these  dues  are,  at 
all  events,  in  the  nature  of  "  tolls,"  under  rule  3, 
of  No.  Ill,  sect.  60,  of  5  A  6  Vict,  c  35.  With 
respect  to  the  incidence  of  this  impost,  one  thing 
is  quite  plain,  viz.,  that  it  originally  falls  on  the 
importers,  the  shipowners  or  others  engaged  in 
the  importation  or  the  coals.  What  its  ultimate 
incidence  may  be,  it  is  not  perhaps  necessary  to 
inquire,  and  it  would  be  very  difficult  to  ascertain; 
but,  at  all  events,  this  observation  may  be  made, 
that  the  incidence  of  the  tax  falls  at  last  upon 
strangers  as  well  as  upon  the  inhabitants  of 
Brighton.  With  reference  to  the  benefit  of  the 
tax,  there  is  no  doubt  who  has  the  benefit  of  it. 
The  benefit  is  taken  solely  by  the  taxpayers  of 
Brighton,  there  being  a  wide  discretion  as  to  its 
application.  On  these  short  grounds  I  entertain 
no  doubt  whatever  that  the  decision  in  the  court 
below  was  right. 

Blackbubn,  J. — I  am  of  the  same  opinion. — I 
apprehend  that  the  question  raised  really  is  on  the 
construction  of  5  &  6  Vict.  c.  35 ;  by  schedule  A. 
of  which  Act  an  income  tax,  or  property  tax  was 
granted  to  Her  Majesty  in  these  terms :  "  For  all 
lands,  tenements,  and  hereditaments  or  heritages" 
(the  word  "heritages"  evidently  applying  to 
Scotland),  "  in  Great  Britain,  there  shall  be 
charged  yearly  in  respect  of  the  property  thereof," 
so  much.  Then,  as  applying  to  schedule  A.,  there 
are  the  rules  to  which  I  will  call  attention  pre- 
sently; and  then  comes  schedule  D.,  hj  which 
"  upon  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  residing  in  Great  Britain, 
from  any  kind  of  property  whatever,  whether 
situated  in  Crreat  Britain  or  elsewhere,  there  shall 
be  charged  yearly  "  the  same  sum."  Then,  when 
we  come  to  the  rules  appertaining  to  schedule  D, 
which  are  given  in  sect.  100,  we  find  it  is  enacted 
that  "the  said  last-mentioned'  duties"  (that  is, 
those  under  schedule  D.),  "  shall  extend  to  every 
description  of  property  or  profit  which  shall  not 
be  contained  in  either  of  the  said  schedules  A,  B, 
or  C."  As  Martin,  B.  observed,  in  the  court 
below,  those  words  are  very  extensive  indeed.  He 
said,  "  It  seemed  almost  impossible  that  any 
net  could  be  extended  more  widely,  for  every 
possible  source  of  income  seems  included ;"  and  I 
agree  with  him  that  it  is  a  most  extensive  and 
wide  net;  still,  I  do  not  think  that  it  embraces 
everything  in  the  sense  that  any  money  which  any 
body  corporate  or  otherwise  receives  would  neces- 
sarily become  taxable  under  this  Act.  Wide  as 
the  words  are,  I  think  it  must  be  something  in  the 
nature  of  the  property  mentioned  in  the  schedule  A 
and  the  rules  attached  to  it,  and  consequently  I 
think  it  would  not  apply  to  such  a  matter,  as,  for 
instance,  the  amount  which  a  municipal  corporation 
receives  from  the  borough  rate,  or  the  amount 
which  the  guardians  of  the  poor  receive  from  the 
poor  rate,  or  the  amount  which  a  highw^  board 
receive  feina  the  highway  rate,  because  I  do  not 
think  that  these  things  which  I  have  mentioned, 
assessments  of  borough  rates,  or  poor  rates,  or 
highway  rates,  come  within  the  analogy  of  the 
description  of  "  property  or  profits,"  which  are 
what  are  mentioned.  But  then  comes  the  ques- 
tion, whether  this  ^rticular  rate  or  duty,  which 
the  Corporation  of  Brighton  receive  under  a  local 
Act,  does  come  within  me  description  of  "  property 
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or  profits  P"  After  listening  attentively  to  all  that 
Mr.  Hanisty  has  said  upon  it,  I  have  come  to  the 
conclusion  that  it  does.  In  the  first  place,  we  find 
that  the  3rd  sub-section  of  rule  No.  3,  applicable 
to  schedule  A,  is  as  follows  :  "  Of  iron  works,  gas 
works,  salt  springs,  or  works,  alum  mines  or 
works,  waterworks,  streams  of  water,  canals,  inland 
navigations,  docks,  drains,  and  levels,  fishings, 
rights  of  markets  and  fairs,  tolls,  railways  and  other 
ways,  bridges,  ferries,  and  other  concerns  of  the 
like  nature."  Therefore  where  we  find  "  fail's  " 
and  "tolls"  mentioned  it  seems  quite  clear  that 
the  Legislature  meant  to  say  "  profits  and  pro- 
perty" arising  from  the  proceeds  of  "tolls  of 
markets  and  ntirs,"  and  oth-pr  tolh  too,  and  that 
would  include  harbour  dues,  port  dues,  and  all 
dues  of  that  description.  It  seems  clear  that  these 
things  were  intended  to  be  incladed  under  the 
head  of  property  in  schedule  A,  and  that  it  em- 
braces them.  Then,  when  we  find  afterwards  that 
schedule  D  is  to  extend  to  every  kind  of  property, 
which  is  not  contuned  in  schedule  A,  and  the  other 
schedule,  I  think,  we  must  take  this  as  a  wide  and 
sweeping  description,  applying  to  everything  ejus- 
dem  generis  with  those  thmgs  named  in  schedule 
A.  And  consequently  market  tolls,,  or  harbour 
dues,  or  dues  which  a  corporation,  or  inyone  else, 
receives  in  consequence  of  holding  the  franchise 
of  a  market ;  dues  attached  to  goods  brought  into 
the  market  to  be  sold,  or  dues,  such  as  port  dues  | 
which  are  frequently  charged  upon  goods- brought 
into  a  harbour,  all  which  were  originally  granted 
to  the  owner  of  the  port  in  consideration  of  his 
keeping  np  the  port  in  that  way,  are  clearly, 
as  it  seems  to  me,  brought  within  schedule  A.  as 
being  under  the  word  "tolls."  And  I  think 
that  the  general  sweeping  words  in  schedule  D 
would  include  everything  of  that  kind.  So  the 
question  came  to  this,  whether  this  duty,  imposed 
upon  coal,  &c.,  in  Brighton,  is  of  the  same  kind  as 
a  harbour  duty  or  toU  ?  I  must  just  observe,  in 
passing,  that  1  think  that,  although  this  money 
when  received  is  directed  by  the  local  Act  to  be 
brought  into  a  general  fund,  where  it  is  to  be 
applied  with  a  great  many  other  things,  some  of 
which  would  be  clearly  taxable  (such  as  market 
tolls  and  others),  whereas  others  would  clearly  not 
be  taxable  according  to  my  view  (such  as  the 
district  rate),  though  they  are  all  brought  into  the 
common  fund  to  be  applied  to  this  common  pur- 
pose, I  do  not  think  tnat  that  affects  the  ques- 
tion. I  think  the  principle  to  bo  adopted,  is 
that  which  was  adopted  in  the  Mersey  Docks 
and  Harbour  Board  v.  Cameron  (35  L.  J.  1, 
M.  C.  in  the  H.  of  L.;  11  H.  of  L.  Cas.  443-35; 
9  L.  T.  Kep.  N.  S.  643).  I  thinkt  hat  where  the 
property  is,  in  its  nature,  clearly  subject  to  a  par- 
ticular tax  (in  that  case  it  was  the  poor  rate)  then, 
though  the  profits,  when  received,  are  to  be  ap- 
propriated by  Act  of  Parliament  to  a  particular 
purpose,  it  is  the  profits,  after  dischargmg  those 
mcidents,  which  the  law  has  allowed  to  them.  In 
that  case  it  was  the  poor  rate ;  here  it  is  the 
income  tax.  If  the  profits  be  taxable  I  do  not 
think  that  the  purposes  to  which  they  are  to  be 
applied  renders  them  untaxable.  This  duty  is  a 
duty  originally  granted,  partly  in  consideration  of 
supporting  the  groyns  and  sea  wall,  and  partly  in 
ease  of  the  inhabitants  in  their  taxes.  It  is  a  duty 
granted  upon  all  coals  and  a  particular  class  of 
goods  brought  and  landed  within  Brighton.  And 
it  seems  to  me  that  that  is  strictly  ejutdetii  generis 


with  those  tolls,  petty  customs,  and  dues  of  that 
sort,  which  are  frequently  granted  by  the  prero- 
gative of  the  Crown,  to  tne  owner  of  a  market,  m 
respect  of  his  franchise  on  all  goods  brought  into 
the  market  for  the  purpose  of  sale ;  or,  in  the  case 
of  a  port,  on  all  goods  brought  and  landed  in  the 
port.    These  would  be  clearly  property,  and  clear!; 
subject  to  income  tax.    Until  of  late  years  the 
corporation  of  Liverpool  received  100,000J.  a  year 
town  dues  on  goods  imported  and  landed  within 
the  Mersey,  and  that  amount  used  t.i  go  to  the 
borough    fund,    and    was    appropriated    like   all 
other  property.      Clearly  that  would  have  been 
taxable  as  tolls,  ejusdent  generis  with  the  "tolls 
of  fiurs  "  mentioned  in  sub-sect.  3  of  Bole  IlL, 
Schedule  A.    Probably  it  would  come   directly 
under   the   word    "tolls,"  but    they    would,  at 
all  events,  be  taxable  property.     Now  that  has 
been  taken  away  and  appropriated  to  the  Mersey 
Board,    and    does    not    any    longer    form    part 
of  the  funds  of  the  Corporation  of  Liverpool  at  alL 
I  think  myself  that  what  the  Brighton  Corpora- 
tion have  gi-anted  to  them  here  by  the  Legislature 
— viz.,  the   ri^ht  to  levy  a   tax   upon  coals— is 
ejusdem  genens  with  that,  and  consequently  that 
the  wide  and  general  words,  to  which  Martin,  B., 
alluded,  would  include  it.    I  do  not  think  that  the 
net  is  so  wide  as  to  catch  things  that  are  not  in 
the  nature  of  property,  but  I  think  that  it  is  wide 
enough  to  catch  all  moneys  received  in  the  nature 
of  property  ;  and  I  think  that  such  a  grant  as  this 
by  Act  of  Parliament  of  a  toll  to  be  levied  by  the 
Corporation  of  Brighton,  is  ejusdem  generis  with 
marKets,  and  fairs,  and  tolls,  and  royalties,  speci- 
ally mentioned  under  Schedule  A. 

Keati.sg,  J. — I  am  of  the  same  opinion.  The 
argument  is  brought,  in  truth,  to  a  very  narrow 
point.  On  the  one  himd,  Mr.  Manisty  did  not  con- 
tend that  harbour  dues,  and  impositions  of  that 
character,  would  not  be  taxable ;  and,  on  the  other 
hand,  the  Attorney- General  admitted  that  a  dis- 
trict rate  would  clearly  not  come  within  the 
Income  Tax  Act.  The  simple  question  then  is, 
whether  the  rate  or  duty  in  question  is  more  in  the 
nature  of  one  than  of  the  other  of  these  classy  of 
payments.  Now  it  does  not  partake  of  the  character 
of  a  district  rate — a  rate  wnich  is  imposed  by  the 
inhabitants  of  the  borough,  through  their  repre- 
sentatives, upon  themselves ;  but  it  seems  to  me 
that  it  not  only  partakes  of  the  nature  of  a  harbour 
toll,  but  that  it  is  extremely  difficult  to  distinguish 
it,  in  principle,  from  such  a  toll,  and  I  entirely 
agree  with  tne  observations  of  my  brother  Black- 
bum,  that  the  purpose  to  which,  when  collected, 
it  is  applied,  cannot  make  a  distinction  which  would 

frevent  this  rate  or  duty  being  taxable  nnder  the 
iicome  Tax  Act.  Therefore  I  think  that  the 
judgment  of  the  Court  of  Exchequer  is  right,  and 
ought  to  be  affirmed. 

Mellor,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  that  this  is  "  property  ;  that  it  is 
a  source  of  income  to  the  corporation,  and  thwigh 
they  have  the  power  apparently,  of  diminishing 
it  or  raising  it  up  to  a  point  not  exceeding  3(.  a 
chaldron,  yet  it  is  a  rate  or  duty  which  they  are 
empowered  to  impose,  and  which  appears  to  nave 
been  granted  to  them  as  a  corporation,  for  the 
repair  of  the  groyns  and  other  works,  necessary 
for  the  protection  of  the  coast  at  Brif^Uuxn  and 
it  appears  to  me,  therefore,  that  it  is  oertainly 
maae  more  in  the  nature  of  a  harbour  due.  tiiaa  it 
is  in  the  nature  of  a  direct  tax  upon  the  diltnct. 
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I  think  it  is  quite  diatinguishable  from  that, 
becaase  it  is,  ondoubtedly,  as  my  brother  Byles 
observed,  levied  in  the  first  instance  npon  all  the 
importers  of  coal,  and  paid  by  them.  The  qaes- 
UOQ  is,  what  is  it  when  it  is  r«cewed,  not  when  it 
is  amalgamated  and  mixed  with  the  other  moneys, 
which  consist,  partly,  probably,  of  matters  not 
tixsble,  and  partly,  probably,  of  matters  that  are 
tuableP 

M.  Smith,  J. — I  am  of  the  same  opinion.    Mr. 
Jluiisty  has  said  all  that  can  be  said  in  support  of 
(he  view  that  this  payment  is  more  in  the  nature 
of  a  rate  or  assetisment  than  of  a  "  toll."    But,  on 
the  whole,  I  think  that  his  argument  is  not  suiB- 
cient  to  impeach  the  jndjnnent  of  the  Court  of 
£icheqner.     I  quite  agree  that  the  purpose  for 
which  the  payment  ia  made  cannot  be  regarded,  if 
the  thing  is  in  nature  "  property  or  profits."  It  can 
aalj  be  regarded,  and  so  I  understand  Mr.  Manisty 
lo  pat  it,  as  one  of  the  circumstances  in  coming  to 
I  coocluKion  whether  the  payment  is  more  in  the 
nature  of  a  tax  than  of  a  toll ;  and  in  that  view  of 
it,  and  in  that  view  of  it  only,  the  purpose  and 
object  of  the  payment  may  be  regarded.     On  the 
whole,  the  argument  has  not  satisfied  me  that  the 
judgment  of  uie  Conrt  of  Ezcheauer  is  wrong,  and 
therefore  I  atn  of  opinion  that  it  should  be  afiirmed. 
Lush,  J. — I  am  also  of  opiniou  that  the  amonnt 
of  these  dues  is  a  "  profit '    within  the  meaning  of 
the  Income  Tax  Act.    And  I  think  that  there  is 
inessential  distinction  between  these  dues  and  a 
diilrict  rate,  to  which  Mr.  Manisty  has  compared 
them.    Those  dues  are  granted  by  Parliament  to 
the  corporation  of  Brighton,  u]>on  the  importation 
ol  coals,  and  the  other  matters  named,  and  they 
are  payable  apon  the  importation  by  the  person 
importmg,  ana  without  any  act  of  the  corporation. 
They  become  a  debt  accruing  to  them  on  the 
importation  of  the  coals,  &c.,  whether  the  corpora- 
tion require  the  amount  or  not ;  and  I  cannot  agree 
with  Mr.  Manisty  that  any  importer  could  resist 
the  payment  of  this  duty  upon  the  plea  that  the 
oorporation  do  not  need  it.    It  seems  to  me  that, 
■e  Iraig  as  the  Act  of  Parliament  exists,  these  dues 
ve  payable ;  the  amonnt  payable  becomes  a  debt 
doe  to  the  corporation  by  the  person  importing, 
upon  the  importation,  a  drawback  being  allowed 
if  it  should  afterwards  appear  that  the  coals  are 
imported  for  the  mere  purpose  of  being  consumed 
in  aome  other  place.    The  dues  are  payable  as 
loog  as  the  Act  of  Parliament  exists,  wnether  the 
corporation  need  the  amount  or  not.    A  district 
nte,  to  which  these  dues  hare  been  compared,  and 
every  other  rate,  properly  so  called,  is  an  impo- 
sition made  by  the  authorities  themselves ;  a  call 
made  by  the  local  authority  on  a  given  class  of 
inhabituits,  viz.,  "  upon  the  occupiers  of  rateable 
property  within  the  oistrict.    That  is  to  be  made 
from  time  to  time  as  occasion  requires  and  for 
necessary  purposes.    The  corporation  cannot  make 
those  rates  except  for  necessary  purposes,  whereas 
theae  dues  are  a  payment  made  without  any  act 
done  on  the  part  of  the  corporation,  and  without 
tof  inquiry  whether  they  need  the  amount  or  not. 
Thenlbre  I  am  clearly  of  opinion  that  these  dues 
•re  not  ia  the  nature  of  rates,  but  that  they  are  in 
the  iiatez«  of  "  property  or  profits,"  and  are  there- 
fore pnnierW  assessable  to  incoi]^e  tax  under  the 
Aok. 

Judgment  tinned. 
I  bft  the  Crown,  the  Solicitor  of  InUutd 
et-houae,  W.C. 


Attorneys  for  the  defendants,  TUleard,  Son, 
Godden,  and  Holme,  34,  Old  Jewry,  E.C.,  agent  for 
D.  Black,  Town  Clerk,  Brighton. 


Tuetday,  June  20.(a) 

(Before  Cockburn,  C.J.,  and  Btlks,  Ksating, 
M.  Smith,  and  Lush,  JJ.) 

Btrke  v.  Schllleb  and  othbbs. 

Ship  and  shipping  —  Charter  pariy — Prepayment 
01*  (useount  of  freight — Failure  of  voyatie  by  losi 
of  carqo — Freight  not  earned — Cotittruction  of 
chaiier— Difference  between  Englith  and  foreign 
rule  of  maritime  law. 

Tlie  plaintiff,  by  charter  party  between  him  and  the 
defendaiUt,  chartered  a  veesel  to  the  defendants  for 
a  homeward  voyage  from  Calcutta,  wUh  an  <mtion 
to  tlie  defendants  to  send  the  vessel  on  an  inter- 
mediate voyage  at  a  rate  of  freight  mentioned  in 
tlie  charter,  "  such  freight  to  be  paid  as  follows : 
1200i.  in  rupees  to  be  adeatuxd  to  tlie  matter  by 
tits  freighter's  agents  at  Calcutta,  against  his 
receipt,  to  be  deducted  together  with  H  per  cent, 
eo/timissian  on  the  amount  advanced,  and  cost  of 
insurafux,  from  freight  on  settlement  thereof ,  aiid 
tlie  remainder,  on  right  delivery  of  the  cargo  at 
port  nf  discliarge,  in  cash  as  customary."  The 
cliarler  party  contained  anotlier  dause  as  follows ; 
"  I'lte  master  to  sign  bills  of  lading  at  the  current 
rate  of  freiglU  re<iuired,  without  vrejudice  to  the 
charter  party,  but  not  under  chartered  rcUes,  except 
tlie  difference  be  paid  in  cash." 

Tlie  defendants  elected  to  exercise  their  option  of  send- 
ing tlie  vessel  on  an  intermediate  voyage,  atid  paid 
tlie  above- mentioned  12001.  and  prevailed  tupon 
tlie  master  to  sign  biUs  of  lading  below  tlie  char- 
tered rate  without  being  paid  tlie  difference  in  cash, 
on  the  understanding  tluU  such  difference,  amoutU- 
ing  to  7371.  would  be  paid  upon  completion  of  the 
fvM  cargo.  Tlie  difference  was  not  paid,  tlie  defen- 
dants refusing  to  pay  it,  and  contendina  thai  they 
liad  fulfilled  tlie  ooligeUion  imposed  on  them  by  tlie 
charier  party  in  that  reepert  by  the  payment  of  the 
1200«. 

Tlie  vessel  was  lost  in  the  river  on  her  way  out  to 
sea  from  Calcutta  on  the  intermediate  voyage ; 
and  in  an  action  by  the  plaiiUiff  to  recover  the 
above  difference  of  7Z71.  it  was 

Held,  by  tlie  Cowrt  of  Excliequer  Chamber  {affirming 
tlie  judgment  of  tlie  court  bdow),  that  the  ship- 
owner, the  plaintiff,  was  entiUed  to  recover  the 
amount  of  the  difference  between  the  two  rates  of 
freight,  notwitltstanding  that  the  freight  had  not 
been  earned  by  reason  of  tlie  loss  of  the  cargo.  A 
payment  made  in  advance  of  freiglU  was  not  re- 
coverable,  even  though  the  cargo  were  lost,  and  by 
the  terms  of  the  charter  party  tlie  payment  was  to 
be  a  payment  in  the  naiure  of  freiglU,  and  not  an 
indemnity  pro  tanlo  to  tlie  shipowner  for  the  loss  of 
his  lien ;  and,  therefore,  inasmuch  as  if  the  defen- 
dants liadpaid  it  in  advance,  they  could  not  liave 
recovered  U  back  again  on  tlie  loss  of  the  cargo,  the 
plaintiff  is  now  entitted  to  recover  it  from  them,  it 
never  having  been  paid  to  hiin. 

(a)  The  arnunent  in  this  oaae  was  oommenoed  and 
pert  heard  alter  Hilat?  Term  last  (Saturday,  Feb.  ll)i 
before  Cookbom,  C.J.,  and  Willes,  Keating,  UeUor,  H. 
Smith,  Lush,  and  Brett,  JJ.,  bnt  aa  the  oonrt  waa  now 
differentlj  oonstitnted,  it  was  thonrht  advisable  to  eom- 
aeoee  it  again  from  the  beginning. 
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Tuis  was  error  brought  by  the  defendants  on  a 
special  case  in  an  action  apon  a  charter  party, 
dated  4th  Feb.  18(58,  by  which  the  plaintiffs  ship 
Daphne  was  chartered  to  the  defendants  for  a 
voyage  from  Calcutta  to  London  or  Liverpool. 

The  clauses  of  the  charter  party  which  are  mate- 
rial to  this  report  are  the  two  following  : 

The  freightera  »re  to  have  the  option,  to  be  declared 
within  twenty  dajrs  of  the  voaael'B  arrival  at  Caloutta,  of 
sending  her,  sabjeot  to  the  general  provisions  of  the 
charter  party,  on  one  intermediate  voyage  from  Calcutta, 
at  their  option  either  to  Fort  Loais,  Manritius,  or  to 
Colombo,  with  a  fnll  and  complete  carvo  of  rice  in  bags, 
paying  freight  on  the  same  at  and  after  the  rate,  if  to 
Fort  Louis,  of  Bsl  12a. ;  and  if  to  Colombo,  of  Ba2  8a. 
per  bag  of  rice  delivered,  !>nch  freight  to  be  paid  as  fol- 
lows :  12001.  in  mpeea  to  be  advniicuil  the  master  by  the 
freighters'  agents  at  Calontta  against  his  receipt,  and  to 
be  dednoted,  together  with  1^  per  rant,  oommiaaion  on 
the  amonnt  advanced,  and  ooat  of  insurance,  from  freight 
on  settlement,  and  the  remainder,  on  right  delivery  of 
the  oargo  at  port  of  discharge,  in  cash,  as  customary. 

And  in  a  subsequent  clause  it  was  provided  as 
follows : — 

The  master  to  sign  bills  of  lading  at  current  rates  of 
freight  required,  xithout  prejudice  to  the  charter  party, 
but  not  under  chartered  rates  except  the  difference  be 
paid  in  cash. 

The  defendants  elected  to  send  the  vessel  on  the 
intermediate  voyage  to  Port  Louis,  and  required 
the  master  to  sign  bills  of  lading  at  Calcutta  for 
Fort  Louis,  at  rates  considerably  under  the  char- 
tered rates ;  and  thoy  induced  him  so  to  sign  them 
on  board,  without  being  paid  in  cash  the  differ- 
ence between  the  two  rates  of  freight,  upon  their 
assurance  that  all  would  be  settled  upon  the  com- 
pletion of  the  lading  of  the  vessel.  According  to 
the  chartered  rate,  the  total  freight  would  have 
amounted  to  3382{.,  which  was  737T.  more  than  the 
amonnt  of  the  bills  of  lading  freight.  Upon  the 
▼esse!  being  about  to  sail,  the  master  demanded 
payment  of  this  difference  (737J.)  from  the  defen- 
dajats,  but  they  refused  to  pay  it,  and  claimed  to 
set  off  against  it  the  advances  made  by  them  on 
account  of  the  vesseL  The  difference,  therefore, 
was  not  paid,  and  the  vessel  sailed  on  her  voyage 
and  was  lost  in  the  river  on  her  way  out  to  sea. 

The  present  action  was  then  brought  to  recover 
the  difference,  amounting  to  737{.,  and  the  Court  of 
Exchequer  gave  judgment  in  favour  of  the  plaintiff 
(the  shipowner),  holding  that  he  was  entitled  not 
only  to  the  1200{.  which  had  been  paid  to  the  mas- 
ter, and  which  was  to  be  taken  as  an  advance  on 
account  of  freight  and  not  as  a  payment  by  way 
of  loan ;  but  also  to  the  difference  of  7371  the 
united  amount  of  the  two  sums  not  exceeding  the 
amount  of  the  freight  according  to  the  chartered 
rates  (see  case  fully  reported  below,  ante  vol.  23,  p. 
741;  L.  Rep.  6  Ex.  20  ;  40  L.  J.  40,  Ex.). 

Upon  that  judgment  the  defendants  brought 
error,  and  the  question  for  the  opinion  of  the 
Court  of  Exchequer  Chamber  was  whether  or  not 
the  plaintiff  was  entitled  to  recover  this  sum  of 
7371. 

Butt,  Q.C.  (with  him  was  Bai/lit)  for  the  defen- 
dants, said  that  the  main  question  for  decision  by 
the  court  in  this  case  was  whether  a  prepayment 
of  freight  having  been  made,  and  tue  contract 
haying  failed  by  reason  of  the  loss  of  the  cargo,  the 
sum  so  prepaid  can  be  recovered  back  by  the 
charterer  where  there  is  nothing  in  the  terms  of 
the  charter  party  expressly  preventing  it,  or 
whether  such  a  prepayment  is  absolute,  final, 
and  nnoonditionaJ,  ana  irrecoTeiable,  even  though 


the  cargo  be  lost  and  the  fireight  be  never  earned  ? 
The  true  rule,  taking  the  English  and  American 
authorities  together,  is  that  it  is  recoverable  in  the 
absence  of  an  express  indication  in  the  terms  of  the 
charter  party  of  an  intention  to  the  contrary,  and 
this  is  tne  rule  adopted  by  the  codes  of  all  other 
European  countries.    The  plaintiff  contends  that 
money  so  prepaid  is  not  recoverable  by  our  law,  but 
if  that  be  so  our  law  is  directly  opposed  to  that  of 
every  other  country  in  Europe,  and  also  to  that  of 
America.     Li  Wahan  v.  Duykinck  (3  Johnson's 
Bep.  335,  American),  decided  so  long  ago  as  1808, 
Kent,   C.J.,  after    saying    that    little  light  was 
afforded  on  the  point  by  the  English  authors,  says, 
"  Cleirac  in  his  commentary  on  the  judgments  of 
Oleran,  Art.  2,  No.  9  (Les  Usages  et  Coutumes  dela 
Mer.  p.  4:2)  declares  that  in  cases  of  shipwreck  the 
master  is  bound  to  render  to  the  merchants  the 
advances  which  they  may  have  made  upon  the 
freight,  and  he  citeb  a  decision  of  one  early  jurist 
confirming  his  doctrine.     The  Ordonnance  de  la 
Marine  (tit,  du  Fret,  Art.  18),  recognises  the  old 
rule,  and  ordains  that  if  goods  be  lost  by  the  perils 
of  the  sea,  the  master  shall  be  holden  to  refund 
the  freight  which  had  been  previously  advanced  to 
him,  unless  there  be  a  special  agreement  to  the 
contrary,  containing  (according  to  Valin,  in  his 
Commentary  on  the  Ordonnance,  tom.  1,  p.  661) 
an  express  stipulation  that  the  advance  by  money 
shall  be  retained  in  any  event  which  mav  happffli 
in  the  course  of  the  voyage.     The  principle  is  uiat 
freight  is  a  compensation  for  carriage  of  the  goods, 
and  if,  after  prepayment  the  goods  be  not  carried, 
owing  to  any  accident  for  which  the  sliipper  is  not 
responsible,  then   it  forms  the  ordinary  case  of 
money  paid  upon  a  consideration  which  happens 
to  fail.'*    The  learned  Chief  Justice  alludes  to  a 
dictum  of  Saunders,  C.J.,  in  an  anonymous  case  in 
2  Show,  283,  seeming  to  imply  tbiat  money  ad- 
vanced for  freight  was  in  no  event  to  be  refunded, 
but  he  says    he    places    no    reliance  npon   that 
very  imperfect  report  in  opposition  to  the  explicit 
opinion  of    various    writers    whom  he   refers  to. 
Tjie  rule  as  established  and  acted  on  in  America 
is  clearly  stated  in  1  Parsons  on  Shipping  (p.  210), 
where  it  is  said :  "  Sometimes  the  freight  money 
is  paid  in  advance,  in  whole  or  in  part,  or  other 
advances    are  made  to    the  owner  of   the  ship. 
Then,  if  the  goods  are  not  delivered,  or  the  voyage  , 
not  performed,  under  circumstances  which  would 
give  the  shipowner  no  right  to  claim  freight  if  it 
had  not  been  paid,  the  question  arises  whether  he 
is  bound  to  pay  it  back ;"  and  a  little  further  on  it  is 
said :  "  It  is  now  quite  certain  that  if  the  payment 
be  merely  a  payment   of  freight  in  advance,  it 
must  be  repaid,  if  freight  is  not  earned."    In  sup- 
port of  that  proposition,  the  judgment  of  Story, 
C.  J.,  in  Pitman  v.  Hooper  (3  Sumuer's  Bep.  50), 
is  cited  where  at  page  56,  he  says :  "  Besides  in 
the  ordinary  case  of  freight  paid  m  advance,  I  do 
not  understand  that,  if   the   voyage  is  not  per- 
formed, the  owner  can,  without  an  express  stipu- 
lation to  the  purpose,  retain  it,  but  the  shipper 
is  entitled  to  recover  it  back ;"  and  farther  on  he 
says:    "I  am  aware  that  some  of  the  EngUsh 
cases  look  the  other  way,  and  whilst  they  Mtaut 
the  doctrine,  fHtter  it  away  upon  very  nice  distinc- 
tions."   The    following    more    recent   American 
authorities  are  also  to  the  same  effect,  showing 
that  the  rule  has  been  uniformly  followed  there : 
Jfinturn  v.   ITmTSn  inturoncs  Company,  3  Allaa'* 
Itop.86; 
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Beniur   y.   EqvitabU  Safety   Ituwranee   Company, 

BAllec'sBep.  222; 
Origga  ▼.  Austin,  3  Hck.  Bep.  20. 
The  same  doctrine  is  found  laid  down  also  by 
Boccus,  in  his  work  De  naTibns  el  Naolo,  Art.  80, 
md  p.  288,  and  the  like  rale  is  adopted  by  the 
Code  de  Commerce,  Art.  302  (French),  as  well 
u  by  the  codes  of  Italy,  Spain,  Holland,  and 
Germany.  There  are  some  English  cases,  too, 
which  support  the  view  of  the  defendants,  viz., 
Maskiier  v.  BuUer  (1  Campb.  84),  and  Leman  v. 
Gordon  (8  C.  &  P.  392),  where  the  law  was  laid 
down  in  the  same  way  by  Lords  Ellenborongh, 
C.J.,  and  Abinger,  C.B.,  respectively,  and  in 
Blakey  v.  DUon  (2  B.  &  P.  321),  the  general  prin- 
ciple that  fi-eight  was  due  only  on  performance  of 
the  voyage  was  clearly  stated.  It  cannot  be 
denied,  however,  that  the  majority  of  the 
Enghsh  authorities  show  that  the  mle  as 
construed  and  acted  upon  in  America  and  on  the 
Continent' does  not  prevail  in  this  country.  All 
these  cases  would  seem  to  be  founded  upon  the 
before  mentioned  anonymous  case  (in  2  Shower's 
Rep.  283),  but  upon  a  careful  scrutiny  of  them,  and 
the  point  decided  in  each,  distinctions  may  be 
drawn  8n£5cient,  it  is  submitted,  to  prevent  their 
being  of  such  ondeni^le  authority  as  to  prevail 
against  the  role  which  is  in  force  and  operation 
in  every  other  country.  The  following  are  the 
cases  in  question : 

Blalay  v.  Dixon  (vhi  tup.) ; 
Manfield  r.  Mailland,  4  B.  A  Aid.  SS2 ; 
Aiw^tw  V.  Mocrhouse,  S  Taant.  435  ; 
De  SUrale  v.  Kendall,  4  M.  *  S.  37 ; 
Saundert  v.  Drew,  3  B.  &  Ad.  445  ; 
BieU  T.  Shield,  7  E.  *  B.  633  ;  26  L.  J.  205,  Q.B. ; 
Frayes  y.  Hornu.  19  C.  B.,  X.  S.,  159 ;  s.  o.  nom. 
Prayee  and  another  v.  Worms,  12  L.  T.  Bep.  N.  S. 
547  i  34  L.  J.  274.  a  P. 
No  donbt  the  English  rule  differs  to  a  certain 
extent  from  the  American  and  continental  rule, 
that  express  words  are  not  necessary,  but  none 
(A  them  go  so  far  as  to  say  that  some  distinct 
indication  of  intention  is  unnecessary,  and  it  is 
open  to  this  court,  sitting  in  error,  to  correct  or 
dq»rt  from  the  previous  decisions  on  this  point,  if 
they  see  fit  so  to  do.    But  the  defendants  deny 
any  intention  that  this  should  be  a  prepayment  on 
account  of  freight.    The  intention  was  that   it 
should  be  an  indemnity  pro  taato  to  the  shipowner 
for  the  loss  of  bis  lien.    The  two  clauses  of  the 
charter  are  perfectly  independent  of  one  another. 
Nothing  is  to  be  paid  on  account  of  the  difference 
nnless  the  difference  exceeds  1200J.,  and  even  then 
it  is  not  to  be  paid  absolutely.    The  consideration 
was  the  right  delivery  of  the  cargo  at  its  des- 
tination, which    has    totally    foiled,    and    if    the 
defendants    bad    paid    this    money    they    could 
have   recovra«d    it    back,    and    therefore  it   is 
open  to  them  now,  in  order  to  avoid  circuits  of 
kction,  to  set  off  that  right  of  recovery  as  a  de- 
ktux  to  the  plaintiffs  claim  in  the  present  action. 
[CocKBVKH,  C.  J. — We  are  all  agreed  that  the  law 
IS  too  firmly  settled  for  as  to  depart  from  it  even 
in  a  court  of  appeal,  that  where  freight  is  paid  in 
advance  it  cannot  be  recovered  back.    The  plain- 
tiff's  counsel    will  therefore  address    themselves 
only  to  tlie  question  whether,  under  the  terms  of 
the  charter  party,  the  payment  here  was  a  payment 
on  aoooont  of  freight.    The  general  principle  we 
cunot  abtke,  though  we  are  not  inclined  to  extend 
it  an  flnibw.] 

Mmmd,  Q.C.  (with  him  was  B.  0.  Williams), 
bt  A*  ifliinfT*,  urged  that  but  ior  the  special 


clause  in  question  the  charterers  could  not  call 
upon  the  captain  to  sign  bills  of  lading  for  any  bat 
the  chartered  rates.  The  immediate  payment  of 
the  difference  in  cash  is  the  price  paid  oy  them  for 
the  exercise  of  their  option,  and  it  would  be  incon- 
sistent with  the  whole  tenor  of  the  contract,  and 
particularly  with  the  words  that  the  difference 
should  be  "  paid  in  cash  "  to  construe  this  payment 
as  anything  but  a  payment  in  advance  of  freight. 
He  cited 

Kirchner  v.  Venus,  12  Moo.  P.  C.  861  : 
Teames  v.  Lmdsa/n,  3  L.  T.  Bep.  N.  S.  855 ; 
and  was  then  stopped. 

Butt,  Q.  C.  did  not  reply. 

CocKBUMf,  C.J. — I  am  of  opinion  that  the  judg- 
ment of  the  court  below  in  favour  of  the  plaintiff 
most  be  affirmed,  and  upon  the  ground  that,  look- 
ing at  the  language  of  the  clause  in  the  charter 
party  in  question,  the  tme  construction  of  it  is 
that  the  payment  of  the  difference  to  be  made 
under  and  according  to  it  was  to  be  a  payment  on 
account  of  freight.  Now  it  is  settled  by  the  nume- 
rous authorities,  which  have  boen  cited  before  as 
in  the  course  of  the  argument,  that,  by  the  law  of 
England,  such  payment  in  advance  on  account  of 
freight  cannot  be  recovered  back  in  the  event  of 
the  goods  being  lost,  and  the  fireight  consequently 
not  becoming  payable.  I  very  much  regret  that 
the  law  is  so.  It  seems  to  me,  I  must  confess,  to 
be  founded  upon  an  erroneous  principle,  and  to  be 
anything  but  satisfactory ;  and  I  am  emboldened 
to  say  this  much  because  I  find  that  the  highest 
American  authorities  have  settled  the  law  of 
America  upon  directly  opposite  principles,  and 
that  the  law  of  all  other  European  countries  is  in 
conformity  with  the  American,  and  contrary  to 
oar  law  in  this  respect.  Indeed,  it  seems  that  the 
rule  of  law  has  been  so  settled  in  France  and  Qer- 
many  for  a  very  long  period  of  time.  Yalin  even 
doubts  the  wisdom  and  propriety  of  any  exception 
whatever  being  allowed  to  the  rule  that  an  advance 
on  account  of  freight  must  be  repaid  in  the  event 
of  the  goods  being  lost,  and  the  freight  not  be- 
coming payable ;  and  I  see  by  Bedarride's  great 
work  upon  mercantile  law  (Bedarride  Comm.  on  the 
Code  de  Commerce,  vol.  2,  p.  436)  that  at  the  time  of 
framing  and  settling  the  Code  de  Commerce,  the 
question  was  very  senouslyand  anxiously  discussed, 
whether  such  an  exception  should  be  introduced 
into  the  code,  but  that  eventually  the  principle  of 
the  freedom  of  contracts  prevails  ,  and  the  excep- 
tion was  inserted  in  art.  302  oi  the  code(a)  which 
provides  that,  in  the  absence  of  any  stipulation  to 
the  contrary,  a  payment  in  advance  on  account  of 
freight  shall  be  recovered  back  in  the  event  of 
freight  not  being  earned,  by  reason  of  the  loss  of 
the  g^oods.  The  article  in  question  is  as  follows  : 
"  U  n'est  dii  aucun  fret  pour  lee  marchandises 
perdues  par  naufrage  oa  echoaement,  pille^s  par 
des  pirates,  ou  prises  par  des  ennemis.  lie  capitaine 
est  tenu  de  restituer  le  fret  qui  lui  aura  ^t^  avanc^, 
s'il  n'y  a  convention  eoniraire."  However,  whatever 
may  be  the  right  and  true  principle,  I  qnite  itfree 
in  thinking  that  the  authorities  which  have  been 
cited,  founded  probably  on  the  ill-digested  case  in 
2  Shower's  Rep.  p.  283,  and  which  have  been  acted 
on  ever  since,  to  the  contrary  of  the  general 
European  doctrine,  are  much  too  strong  to  be 
overcome ;  and  that,  if  the  law  is  to  be  altered,  it 


(a.)  Art.  18  of  the  Ordonnanoe  de  U  M&rino  is  subRtan- 
milj  the  same  with  art.  802  of  the  Code  dePonuMTM, 
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mnst  be  by  means  of  distinct  legislation  for  the 
purpose,  and  not  by  judicial  decisions  to  the  con- 
trary. That  being  so,  we  have  to  consider  the 
clause  of  the  charter  party  in  question,  and  to  see 
whether  the  payment  thereby  required  to  be  made, 
in  the  event  oi  the  master  being  called  upon  to 
sign  bills  of  lading  at  a  lower  rate  than  the 
charter  party  freight,  was  intended  to  be  a 
prepayment  on  account  of  freight,  final  and 
conclusive,  or  whether  it  was,  as  has  been 
contended  for  by  the  learned  counsel  for  the  de- 
fendants, merely  handing  over  the  difference  to 
the  master,  with  the  view  of  making  good,  protanto, 
the  loss  of  lien  to  the  shipowner  which  would  be 
80  caused.  Now,  although  I  should  be  very  glad 
to  think  that  we  could  take  the  cane  out  of  the 
general  rule,  with  which  we  are,  as  I  have  before 
said,  dissatisfied,  and  which  we  by  no  means  desire 
to  see  extended,  still,  when  we  come  to  look  closely 
at  the  words  of  the  agreement  contained  in  the 
charter  party,  we  mnst,  I  think,  hold  that  the  pay- 
ment in  Duestion  was  a  payment  in  advance  on 
account  of  freight.  I  am  very  much  struck  with 
the  use  of  the  word  "  payment."  I  agree  with 
Mr.  Mitward  as  to  the  meaning  of  that  word  there, 
and  think  with  him,  that  this  payment  means 
fyrimd  facie  payment  on  account  of  the  freight  to 
which  the  snipowner  would  have  been  entitled  in 
the  event  of  the  goods  arriving  at  their  ultimate 
destination.  The  shipowner  is  entitled  to  payment 
according  to  certain  rates  agreed  upon  and  stipu- 
lated for  in  the  charter  party.  But  the  charterers 
have  stipulated  on  their  side  for  the  option,  in  case 
they  find  that  they  cannot  get  these  rates,  of  call- 
ing upon  the  master  to  sign  bills  of  lading  for  the 
conveyance  of  the  goods  at  a  lower  rate ;  and,  on 
the  other  band,  the  shipowner  has  stud,  "  Very 
well ;  by  doing  that  the  security  which  I  have  by 
my  lien  on  the  goods  as  freight  is  endangered  to 
the  extent  of  the  difference  between  the  two  rates 
of  freight,  and,  therefore,  if  yon  insist  upon  this 
being  done,  I,  upon  the  other  hand,  shall  insist 
upon  your  paying  me  down  this  difference  at  once, 
in  cash,  once  and  for  all,  so  that,  come  what  may, 
■o  much  of  the  freight  at  all  events  will  be 
secured."  That,  in  my  opinion,  is  what  the 
shipowner  would  be  perfectly  warranted  in  insiat- 
ing  upon,  and  I  can  see  nothing  unreasonable,  or 
in  the  least  savouring  of  extortion  on  his 
part,  in  his  doing  so,  and  claiming  that,  if 
the  reduced  rate  of  freight  is  to  be  signed  for, 
the  difference  between  it  and  the  chartered  freight 
shall  be  paid  at  once,  and  so  that  part  of  the 
original  rate  of  freight  shall  be  wip^  out  of  the 
transaction.  Looking  at  all  the  circumstances, 
and  th'  re  bein^  nothing  unreasonable  in  the  ship- 
owners' so  insisting,  and  looking  at  the  language 
of  the  charter  party,  the  word  "  freight "  being  the 
word  used,  and  seeing  that  the  document  contains 
no  expression  of  any  intention  that  this  pa3mient 
should  be  merely  a  substitute  for  the  lien,  and 
nothing  at  all  inconsistent  with  its  being  a  pay- 
ment m  advance  on  account  of  freight,  I  cannot 
come  to  any  other  conclusion  than  that  the  parties 
intended  that  this  payment  should  be  a  payment 
on  account  of  freightVpro  tanto,  and  so  be  wiped  out 
of  the  transaction.  I  cannot  get  over  the  words  of 
the  charter  party.  That  being  so,  the  moment  we 
arrive  at  the  conclusion  that  this  was  a  payment  on 
account  of  freight,  the  case  falls  within  the  general 
rule,  and  the  payment  could  not  have  been  re- 
oovared  back  if  it  bad  been  made.    Inasmach, 


therefore,  as  if  it  had  been  paid  to  the  plaintiff,  it 
could  not  have  been  recovered  back  from  him,  the 

Slaintiff  is  now  entitled  to  recover  it  from  the 
dFendants.  it  never  having  been  paid  to  him.  I 
think  therefore  that  our  judgment  should  be  for 
theplaintiff,  and  that  the  judgment  of  the  Cknirt 
of  Exchequer  should  be  affirmecl. 

Byles,  J. — I  am  of  the  same  opinion.  If  we 
were  free  to  decide  this  case  inaependently  of 
authority,  we  might  feel  inclined  to  decide  it  in 
favour  of  the  defendants,  but  the  current  of  autho- 
rity, though  flowing  from  a  somewhat  feeble  spring, 
is  tkr  too  strong  for  us  to  resist  it.  It  is  binding, 
not  only  upon  us,  sitting  here  as  a  court  of  error, 
but  also,  probably,  upon  the  highest  court  of  judi- 
cature the  House  of  Lords.  This  payment  was  a 
payment  therefore  to  the  master,  not  a  loan,  but 
on  account  of  freight,  which  freight  was  never 
earned.  I  entirely  agree  with  and  will  add  nothing 
more  to  what  has  teSien  from  the  Lord  Chief  Jus- 
tice. The  judgment  of  the  court  below  therefore 
will  be  afBrmeS. 

EIkatins,  J. — I  am  of  the  same  opinion.  It  is 
in  my  opinion  quite  impossible  for  us  to  act  con- 
trary to  the  currrent  of  authorities  as  to  the  pre- 
payment of  freight  not  being  recoverable  in  the 
event  of  the  loss  of  the  cargo.  Whether  the 
principle  upon  which  that  doctrine  was  originally 
founded,  be  or  not  a  sound  principle,  is,  of  course, 
an  entirely  different  thing.  It  is  no  doubt  always 
unfortunate  when  the  law  of  our  own  country  dis- 
agrees with,  and  differs  from  the  law  of  other 
civilised  countries ;  but  the  rule  of  law  is  fixed  on 
the  matter,  and  ought  not  to  be  lightly  shaken 
on  such  a  point;  and  indeed  to  hold  otherwise 
would  be  to  disturb  and  upset  a  vast  number  of 
floating  contracts  which  have  been  entered  into 
upon  the  footing  of  that  construction  of  the  rule, 
throughout  this  great  maritime  country,  which 
would  be  a  consequence  most  injurious  to  tiie  com- 
mercial interests  of  the  kingdom.  The  question 
then  is,  in  what  character  was  this  payment  madet 
Does  it,  under  the  ciroumstances,  and  under  the 
terms  of  the  charter  party,  range  itself  under 
the  cases  in  which  there  is  a  payment  on  aoooont 
of  freight  P  I  think  it  does.  It  seems  to  me,  ftw 
the  reasons  given  by  the  Lord  Chief  Justice,  with 
which  I  entirely  agree,  that  it  was  manifestly  the 
intention  of  the  parties  that  this  should  be,  in  any 
event,  an  absolute  payment,  and  one  not  liable  to 
be  affected  by  the  subsequent  loss  of  the  goods. 
For  these  reasons  I  think  that  we  ought  to  affirm 
the  judgment  of  the  court  below  in  favour  of  the 
plaintiff. 

M.  Smith,  J. — ^I  also  am  dt  the  same  c^nicn, 
although  I  have  felt  much  hesitation  in  arriving  at 
a  conclusion  in  this  case,  from  the  dlfiSonlty  of 
precisely  apprehending  upon  what  ground  it  is 
that  the  rule  of  our  Englisn  law  has  been  placed. 
I  apprehend,  however,  tnat  the  foundation  of  that 
rule,  viz.,  a  prepayment  of  freight  is  not  recover- 
able by  the  charterer  in  the  event  of  the  &ilure  ct 
the  voyage  by  the  loss  of  the  cargo,  depends  upon 
this,  that  at  the  time  when  such  mvpayment  is 
made  there  is  an  implied  understanding  that  it  is 
a  payment  which  is  made  once  for  all,  and  whidi 
is  not  to  be  subject  to  any  contingency.  Now,  un- 
doubtedly, that  was  the  character  of  the  prepay- 
ment in  the  present  case.  The  law  of  fiMWgn 
countries,  on  tne  other  hand,  requires  ibat,  if  snoh 
is  their  intention,  there  shall  be  an  expreoa  agree- 
ment to  that  dSect  between  the  poitiet }  iiMrtj  W 
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the  oontrary,  our  law  would  seem  to  Buppose  that 
there  is  an  implied  agreement  to  that  effect,  unless 
it  be  expressly  excluded.  Taking  that  to  be  the 
foundation  of  the  rule,  there  was,  without  doubt,  a 
prqiayment  here,  and  the  question  is  whether  it 
nts  intended  that  the  money  so  prepaid  was  to 
icniMn  in  suspense,  and  to  be  kept  by  the  ship- 
owner only  in  the  event  of  the  safe  arrival  of  the 
CHgo,  or  whether  it  was  a  payment  in  the  nature 
of  a  prepayment  on  account  of  freight,  and  so 
not  recoverable.  Now,  looking  at  the  rule 
of  English  law,  which  has  been  established 
gad  acted  upon  for  so  long  a  period  of  time, 
•nd  tssnming,  as  we  must,  that  the  parties 
had  knowledge  of  that  rule,  and  that  they  entered 
into  this  contract  with  such  knowledge,  I  confess 
ihtt  it  appears  to  me  that  their  intention  was  that 
this  payment  of  the  difference  should  not  be  a 
nyoient  to  remain  in  suspense,  but  that  it  should 
brio  abeolute  payment  and  subject,  on  the  ship- 
oner's  port,  to  no  contingency  whatsoever.  It  is 
dnr  that  the  master  could  only  be  required  to 
sign  bills  of  lading  at  a  less  rate  than  the  chartered 
nte  of  freight,  upon  condition  that  the  difference 
WIS  paid  to  him  in  cash.  The  words  of  the  clause 
tre,  "  the  maatm-  to  sign  bills  of  lading  at  any  rate 
of  freight  required,  without  prejudice  to  the 
diarter  party,  but  not  under  chartered  rates,  except 
Ihe  difference  he  paid  in  cash."  It  seems  to  me, 
rathering  the  intention  of  the  parties  fh>m  the 
BDguage  used  by  them  in  the  document,  that 
wh«>  uiey  name  a  payment  in  cash — not  in  bills, 
but  in  money — they  mean  a  payment  which  shall 
not  be  subject  to  any  after  contingency.  We  have 
to  MHutrne  this  contract  by  the  rule  of  the  Eng- 
lidi  law,  and  ought  therefore  to  hold  that  this 
money  would  not  be  recoverable  back  from  the 
shipowner,  if  it  had  been  paid  to  him  before  the 
loas  of  the  cargo,  and  that  the  judgment  of  the 
Coort  of  Exchequer  should  therefore  be  affirmed. 

Lush,  J. — I  am  of  the  same  opinion.  I  think  it 
ia  of  the  very  highest  importance  that  a  rule  of 
our  commercial  mw,  which  has  been  established 
far  inch  a  length  of  time  as  the  one  which  we 
liave  been  discussing  in  this  case,  should  be  upheld 
ud  adhered  to.  I  confess  that  I  was  at  one  time 
nnch  struck  by  Mr.  Butt's  argument  that  this 
psyment  of  the  difference  was  intended  by  the 
puties  to  be  only  a  substitute,  and  an  indemnity  to 
tlie  owner  for  the  loss  of  his  lien  upon  the  goods. 
Tint  might,  no  doubt,  be  a  veir  reasonable  agree- 
ment for  the  parties  to  make ;  but,  looking  at  the 
tenns  used  by  them  in  the  agreement  entered  into 
between  them,  I  do  not  think  that  that  was  their  con- 
tact or  their  intention.  On  the  contrary,  I  think 
tbeir  mtention  was  that  the  payment  should  be  a' 
piyment  out  and  ont,  and  that  it  was  a  payment 
on  account  of  freight,  which,  according  to  the  rule 
of  oar  law,  cannot  be  recovered  back.  I  am  of 
opnion,  therefore,  that  the  plaintiff  is  entitled  to 
^NOTer,  uid  that  the  judgment  of  the  Court  of 
bdieqaer  should  be  affirmed. 

Judgment  affiirmed. 

Attomeya  for  the  plaintiff,  Chester  and  Urquhart, 
11,  Staple-inn,  W.C. ;  agents  for  Haigh  and  Co., 
LirerpooL 

Attorney  for  the  defendants,  B.  T.  Latteij,  142, 
Grtsham  Hoose,  Old  Broad-street,  E.G. 
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Gray  v.  Carr  and  another. 

Charter  party — BiU  of  lading — Lien — Short  ship- 
ment— "  Dead  freight  " — Demurrage — Detention 
beyond  demurrage  days — "  AU  other  conditions." 

By  charter  party  of  ISth  Aug.  1866,  it  was  agreed 
between  an  owner  of  the  Superior  a/nd  C.  of  Lon- 
don, merchant,  thai  the  ship  "  shaM  .  .  .  proceed 
to  SuUna,  .  .  .  and  there  load  as  customary  from 
the  factors  of  the  .  .  .  freighter  a  faU  and  complete 
cargo  of  staves  and  [or]  "  other  things  "whiM.  the 
.  .  .  mereliant  binds  himself  to  ship, .  .  .  and  .  .  . 
therewith  proceed  to  London,  and  deliver  the  same 
on  being  paid  freight "  at  specified  raies  ...  "in 
cash  on  .  .  .  right  delivery  of  cargo.  .  .  .  Fifty 
running  days  .  .  .  iobe  allowed  for  loading, .  .  . 
and  ten  days  on  demurrage,  .  .  .  at  SI.  per  day 
.  .  .  The  owners  to  have  an  ahsolute  lien  on  the 
cargo  for  aU  freight,  dead  freight,  demurrage,  and 
aueragei  and  Uie  charterer's  responsibilities  to 
cease  on  shipment  of  the  cargo,  provided  it  he  of 
sufficient  value  to  cover  the  freight  and  charges  on 
arrival  at  port  of  discharge.  .  .  ."  At  Sulina 
a  short  cargo  was  shipped  by  the  charterer's  agents, 
and  a  bill  of  lading  signed  by  the  captain  for 
283,682  staves,  to  be  delivered  "  at  the  port  of 
discharge  as  per  the  aforesaid  charter  party 
unto  order,  or  .  .  .  assigns,  he  or  tltey  paying 
freight  and  all  other  conditions(a)  or  demur- 
rage {if  any  should  be  incurred)  for  the  said 
goods  as  per  the  aforesaid  charier  party." 
The  vessel  was  detained  at  her  port  of  load- 
ing during  the  whole  of  the  ten  days  on  de- 
murrage, and  also  eighteen  days  beyond.  The 
plainttf,  as  owner  of  the  vessel,  claimed  against 
the  defendants,  consignees  named  in  the  bill  of 
lading,  a  lien  on  the  goods  for — first,  80J.  demu/r- 
ra^e ;  secondly,  dead  freight  for  the  cargo  short 
shipped  i  thirdly,  damages  for  the  detention  of 
the  vessel  beyond  the  ten  days.  The  cargo  shipped 
was  of  value  sufficient  to  cover  these  claims. 

The  court  of  Queen's  Bench,  following  decided  cases, 
and  without  hearing  argument,  gave  judgment  for 
the  plaintiff  on  his  first  claim,  andfor  the  defen- 
dants on  the  second  and  third.  Error  was  mutu- 
ally brought  by  the  parties  in  the  Court  of  Ex- 
chequer Chanwer,  coram  Kethi,  C.B.,  Bramwell, 
ChanneU,  and  Cleasby,  BB.,  WiUes  and  Brett,  JJ. 
This  court — 

Held,  first,  that  by  the  charter  party  a  lien  for  the 
801.  demurrage  claimed  was  given  to  the  plaintiff, 
and  that  the  bill  of  lading  preserved  such  lien, 
(WiUes  and  Brett,  JJ.,  dissenting,  on  the  groxmd 
thai  the  lien,  if  any,  was  not  so  preserved); 
secondly,  thai  by  the  use  of  the  words  "dead 
freight'  no  lien  was  given  to  the  plaintiff  for 
damages  in  respect  of  cargo  short  shipped, 
{BramweU  and  Cleasby,  BB.,  dissenting) ; 
thirdly,  that  the  plaintiff  had  no  lien  for 
damages  resulting  from  detention  of  the  vessel  at 
the  port  of  loading  beyond  the  demurrage  days. 

Thus  the  judgment  of  the  couH  below  was  in.  toto 
affirmed. 

Error  from  the  Gourt  of  Queen's  Bench  on  the 

following  special  case,  stated  without  pleadings. 
1.  The  plaintiff  is  the  owner  of  the  ship  Superior, 

(a)  The  charter  par^  and  bill  of  lading  wen  printed 
forms  with  written  acutptations.  The  words  "and  all 
other  oonditiotts  "  were  in  writiny. 
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the  defendants  are  merchants  in  London,  and  the 
consignees  of  certain  timber  shipped  on  board  that 
ship. 

2.  On  the  18th  Aug;.  1866,  the  plaintiff  entered 
into  a  charter-party  with  R.  Carnegie,  of  which  the 
following  are  tne  material  parts  : 

It  in  this  day  matoally  agreed  betwe<>n  N.  Gray, 
managing  owner  of  the  snip  Superior,  of  the  measure- 
ment of  689  tons  or  thereabouts,  now  at  Alexandria, 
Henry  Whitehead,  commander,  and  B.  Carnegie,  of 
London,  merchant,  that  the  said  ship,  being  t^ht, 
stannch,  &o.,  shall  with  all  ooDTenient  speed  proceed  to 
Snlina,  or  so  near  thereto  as  she  may  safely  get,  and 
there  load  as  customary  from  the  factors  of  the  said 
freb(hter  a  fnll  and  complete  cargo  of  staves  and  [or] 
gnun,  seed  or  stowage  goods,  or  lawfnl  merchandises, 
which  the  said  merchant  oinds  himself  to  ship,  not  ex- 
ceeding what  she  can  reasonably  stow ;  and  being  so 
loaded,  shall  therewith  proceed  to  London,  and  deUver 
the  same  on  being  paid  freight  as  fallows :  vis..  8<.  per 
100  pieces  of  oak  stares,  34/36in.  x  ^Il6ia.  11/U  lines, 
all  French  measure ;  other  dimensions  in  proportion  ; 
and  other  merchandise,  if  shipped,  to  pay  in  fnll  and  fair 
proportion.  .  .  .  The  cargo  to  be  brought  to  and  taken 
from  alongside  at  charterer's  expense  and  risk,  the 
ship's  boats  and  crew  to  render  all  customary  assistance 
in  towing  the  ligbtora,  Ac.  The  freight  to  be  paid  in 
cash  on  unloading  and  right  deliven  of  the  cargo ;  fifty 
running  days,  not  to  oonnt  before  the  15th  Oct.,  if  re- 
qnired  t>y  merchant's  agents,  are  to  be  allowed  the  said 
merchant  (if  the  ship  is  not  sooner  despatched)  for  load- 
ing, and  to  be  discharged  as  fast  as  ship  can  put  the 
cargo  out,  and  ten  days  on  demurrage  oTcr  and  aboTe 
the  said  laying  days,  at  91.  per  day ;  detention  by  frost 
not  to  be  reckoned  as  lay  days.  "The  owners  to  have  an 
absolute  lien  on  the  cargo  for  all  freight,  dead  freight, 
demurrage  and  average,  and  the  charterer's  responsibi- 
lities to  cease  on  shipment  of  the  cargo,  provided  it  be  of 
aoffident  value  to  cover  the  freight  and  charges  on 
arrival  at  port  of  discharge.  Shoofd  any  portion  of  the 
cargo  be  delivered  in  a  heated  or  damaged  condition,  the 
freight  shall  be  computed  in  the  usual  manner  on  the  bill 
of  lading  quantity,  or  half  freight  paid  on  the  heated  or 
damaged  portion  at  captain's  option,  provided  no  part 
of  the  cargo  be  thrown  overboard,  or  otherwise  disposed 
of  on  the  voyage.  Cash  for  ship's  use  at  port  of  loading, 
not  exceeding  2001.,  to  be  advanced  the  master  free  of 
interest  and  commission,  and  deducted  from  the  freight 
with  insurance.  .  .  . 

3.  The  ship  arrived  at  Sulina  on  the  14pth  Oct. 
1866,  and  on  the  l!Hh  Oct.  1866  the  captain  gave 
notice  to  Mr.  Theophilatos,  the  charterer's  agent 
at  Sulina,  that  the  ship  was  then  readj  to  receive 
cargo,  and  that  the  lay  days  were  to  commence 
from  the  20th  Oct.  1866. 

4.  Although  the  master  repeatedly  inquired  of 
Theophilatus  after  the  cargo  between  the  20th 
Oct.  and  the  Ist  Dec.  1866,  and  required  him  to 
load  the  ship  in  conformity  with  the  charter  party, 
no  cargo  was  supplied  to  the  ship  till  the  1st  Dec. 
1866,  on  which  day  a  number  of  staves  were  sent 
in  lighters  alongside  the  ship.  The  stowing  of 
these  staves  was  at  once  commenced,  and  it  went 
on  till  the  5th  Jan.  1867,  but  no  cargo  was  shipped 
on  the  ship  until  the  3rd  Dec. 

5.  On  tne  8th  'Dec.  1866,  the  master  made  a 
protest  before  the  Vice-Consnl  at  Sulina,  declar- 
ing, as  the  fact  was,  that  neither  the  merchant  nor 
his  agent  had  completed  the  loading  of  the  ship, 
notwithstanding  tne  expiry  of  the  lay  days  on 
that  day,  and  that  the  vessel  would  from  that  day 
lie  on  demurrage  on  the  terms  of  the  charter 
party.  A  copy  of  this  protest  was  sent  to  Theo- 
philatus. 

6.  On  the  26th  Dec.  1866  Theophilatus  sent  a 
letter  to  the  master,  to  the  effect  following : 

A*  ^our  ship  is  down  to  the  water  allowed  to  cross  the 
bar  with,  and  u  consequence  you  have  stopped  the  work 
this  motning  to  load  tite  t«mui>ind«r  of  the  cargo  in  the 


roads,  I  beg  to  notify  to  you  that,  as  customary,  yost 
ship's  time  oeases  counting  henceforward. 

7.  The  plaintiff  oont«nd8  that  it  was  not  ca»- 
tomary  that  a  ship's  time  should  cease  counting 
under  the  circumstances  mentioned  in  the  6tS 
paragraph ;  but  the  defendants  dispute  this  con- 
tention ;  and  should  this  circumstance  be,  in  the 
judgment  of  the  court,  material  to  the  case,  it  is 
to  be  determined  by  the  arbitrator,  as  hereinafter 
mentioned. 

8.  On  the  26th  Dec.  the  ship  crossed  thebw 
into  the  roads,  and  the  loading  was  there  continued 
till  the  5th  Jan.  1867,  on  which  day  the  loading 
and  stowing  of  such  cargo  as  was  furnished  by  the 
merchant  was  completed. 

9.  On  the  said  &th  Jan.  the  master  siened, 
under  protest  (but  of  which  protest  the  defendants 
had  no  notice  before  the  commencement  of  this 
action),  a  set  of  four  bills  of  lading,  as  follows : 

Shipped  in  good  order  and  condition  by  Theologos  uj 
Carnegie,  in  and  upon  the  good  ship  called  tiie  8iip«rior, 
under  En  lish  flag,  whereof  is  master,  for  the  pressst 
voyage,  Henry  Whitehead,  and  now  lying  in  the  pwt  of 
Sulina,  and  bound  to  consign  his  cargo  as  per  charter  part;, 
dated  London,  the  18th  Aug.  1866, 2^,682  oak  staves,  which 
are  to  be  delivered  in  the  like  good  order  and  oonditioi 
at  the  port  of  discharge  as  per  the  aioresaid  ohsitet 
party,  or  unto  order,  or  to  his  or  their  assigns,  he  or  th^ 
paying  freight  and  aM  other  conAilionM  at  demnmge  (n 
any  should  be  incurred)  for  the  said  goods  as  per  the 
aforesaid  charter  party.  .  .  .(a) 

10.  It  is  to  be  assumed,  for  the  purposes  of  this 
case,  that  the  merchant  did  not  ship  a  full  and 
complete  cargo,  and  that  the  ship  sailed  from 
Sulina,  and  performed  her  voyage  with  a  short 
carjgo.  The  plaintiff  claims  3642.  19*.  5d.  as  dead 
freight  for  the  cargo  thus  short  shipped. 

11.  The  vessel  was  also  detained  at  her  port  of 
loading  during  the  whole  of  the  ten  days  on  de- 
murrage, which,  at  82.  per  dav,  amounted  to  SOL, 
and  also  eighteen  days  oeyond  the  said  ten  days. 
What  would  be  a  fair  amount  of  compensation  for 
such  detention  is  still  a  matter  of  dispute  between 
the  parties,  to  be  referred,  in  case  of  necessity,  to 
arbitration,  as  agreed  between  the  parties. 

12.  The  ship  arrived  in  London  on  the  23rd 
March  1867,  and  at  once  commenced  unloading. 

13.  The  cargo  was  of  value  snfiScient  to  cover 
the  plaintiff's  said  claims  for  freight,  dead  freight 
and  demurrage. 

14.  The  defendants  were  the  consignees  named 
in  the  bill  of  lading,  and  the  property  in  the  goods 
was  vested  in  the  defendants  upon  and  by  virtaeof 
such  consignment.  The  defendants  had  no  notice 
until  the  arrival  of  the  ship  in  London  of  the  said 
claims  of  the  plaintiff,  but  a  copy  of  the  charter 
party  had  been  sent  to  the  defendants  with  the 
original  bill  of  lading. 

15.  The  plaintiff  claimed  a  lien  on  the  goods  fbr 
the  amount  of  his  claims  for  dead  freight  and 
demurrage,  and  ultimately  delivered  the  goods  to 
the  defendants  upon  the  terms  that  such  delivery 
should  not  prejudice  the  plaintiff's  claim  if  aOT, 
to  a  lien  upon  the  goods  for  such  amounts.  The 
Question  for  the  opinion  of  the  court  was  whether 
tne  plaintiff  had  a  lien  upon  the  cargo  as  against 
the  defendants  for  the  said  amounts,  or  any,  and 
which  of  them.  The  Court  of  Queen's  Bmon  save 
judgment  on  the  26th  Jan.  1870,  for  the  plaintiff 
for  802.  for  demurrage,  and  for  the  deienaanti  m 
to  the  dead  freight  and  damages  for  deteDtian 

(a)  The  bill  of  lading  was  a  printed  (dna,  Ito  «arii 

hare  is  italics  war*  written. 
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berond  the  days  allowed  for  demurrage.  This 
jndgment  was  prononnced  by  the  court,  without 
ailments  h&Ting  been  heara,  on  the  authority  of 
decided  cases. 

The  plaintiS  brought  error  on  the  ground  that 
be v»8 entitled  to  judgment  on  all  three  claims; 
and  the  defendants  also  alleged  error  on  the 
gnxmd  that  they  were  entitled  to  judgment  as  to 
tk  demurrage  also. 

y»F.29,  1870.— TTaftm  WiTliams  {A.  L.  Smith 
tkb  him),  for  the  plaintiff,  cited 

?ftW)»  T.  Rodit,  15  East,  547  : 

BirUy  T.  aiadtUme,  3  M.  &  O.  205 ; 

Anmwter  T.  Bmtauer,  16  L.  T.  Bep.  N.  S.  418 ; 
I.Bep.2C.  P.497; 

CkamMt  T.  Comfort,  4  L.  T.  Bep.  N.  S.  448 ;  10  C.  3., 
N  8   802  810  * 

ITegntfl-T.  Smah  24 L.T.  Bep.  76;  ISC.B.aSS; 

Ken  T.  De»Umde$,  10  C.  B.,  N.  S.,  205 ; 

fry  T.  The  Chartered  Mercantile  Bank  of  England, 
14t.T.Bep.N.S.709:  L.  Bep.  1  C.  P.  680 ; 

Peartmr.  Ootchen,  10  L.  T.  Bep.  N.  S.  658 ;  17  C.  B., 
N.8.,352; 

Kirekner  y.  Ventu,  12  Moo.  P.  C.  361. 
Ftl.  1, 1871.— Sir  G.  Honijman,  Q.  C.  (Lanyon 
with  him),  referred  to, 

Pederten  T.  LoHnga,  28  L.  T.  Bep.  267 ; 

OjUAy  r.  TqUeias,  31 L.  T.  Bep.  234 ;  £.  B.  &  E.  930 ; 

Gum  T.  Tyrie,  34  L.  J.  124,  Q.  B. ; 

Cnn  T.  Pagliano,  23  L.  T.  Bep.  N.  S.  420 ;  I,.  Bep. 
6  Ex.  9; 

Smith  T.  Sievdeing,  26  L.  T.  Bep.  177, 182  ;  5  E.  &  B. 

UUvekn  t.  Perec,  3  L.  T.  Bep.  N.  S.  736 ;  3  E.  &  E. 
485- 

itadl  T.  Nieman,  10  L.  T.  Bep.  N.  S.  786 ;  17  C.  B., 
N.  8.,  1«3 ; 

Be  The  Norway,  10  L.  T.  Bep.  N.  S.  40 ;  1  Bio.  &  Ltuh. 
226. 
The  arg^oments  are  sufSciently  stated  in  the 
toUoiring  elaborately  prepared  judgments  : 

Cur.  adv.  vuU. 
Jnae  15. — Cleasbt,  B. — In  this  case  the  defen- 
daits  were  the  holders  of  a  bill  of  lading  of  the  cargo 
of  the  ship  Superior,  of  which  the  plaintiff  was 
owner.  The  vessel  had  been  chartered  for  a  voyage 
&<n]  Solina  to  London.  Upon  the  arrival  of  the  ship 
a  the  port  of  discharge  the  plaintiff  claimed  a  lien 
upon  the  cargo  for  ten  days'  demurrage,  for  a 
proper  allowance  for  a  further  period  of  detention, 
and  for  dead  freight.  The  Court  of  Queen's  Bench 
held  the  plaintiff  entitled  to  the  claim  for  demur- 
nge,  bat  disallowed  the  claim  for  dead  freight  and 
fof  detention.  Error  has  been  brought  m  this 
coart,  and  the  case  has  been  fully  argued.  I  am 
of  opinion  that  the  judgment  of  the  Queen's 
Saicn  should  be  afiSrmed  so  far  as  relates  to  the 
demorrage  allowed,  and  to  the  claim  for  detention 
di^«llowS.  But  it  appears  to  me  that  the 
plaintiff  is  also  entitled  to  the  claim  for  dead 
freight  The  charter  party  is  between  Gray,  the 
"anaging  owner,  ana  R.  Carnegie,  of  London, 
charterer,  and  contains  a  clause  which  is  now  not 
DUDsoal,  viz.,  that  the  charterer's  responsibilities 
sre  to  cease  on  shipment  of  the  cargo,  provided 
tt  be  of  sufficient  value  to  cover  the  fi^ight  and 
c^uges  on  arrival  at  the  port  of  discharge ;  and 
girea  the  owner  an  absolute  Uen  on  the  cargo  for 
all  bmAt,  dead  freight,  demurrage,  and  average. 
The  BnA  question  to  be  considered  is  to 
wbat  extent  could  the  lien  be  enforced  as 
Iwtween  the  parties  to  the  charter  party. 
"Hie  cterter  pvty  allows  fifty  running  days  for 
loo^Bg  tha  eargo,  which  is  to  be  discharged  as 
^"t  Ma»  dap  con  put  the  cargo  out,  and  ten 
dsT*  >*B  to  ba  allowed  on  demurrage  over  and 

Vol.  XXV,  V&,  Vo.  622. 


above  the  laying  days  at  8Z.  per  day.  Now  the 
word  demurrage  has  a  known  legal  meaning,  viz., 
the  additional  period  during  which  the  vessel  may 
remain  by  agreement  of  the  parties.  It  was  said 
upon  the  argument  that  by  the  understanding  of 
shipowners  and  charterers  it  had  a  more  extensive 
signification,  and  embraced  the  further  period 
beyond  the  demurrage  days  during  which  the 
vessel  was  detained.  If  that  be  so,  evidence  that 
in  such  a  document  as  a  charter  party  the  wori 
was  so  usually  understood  should  have  been  given, 
and  the  opinion  of  the  jury  taken,  but  in  the 
absence  of  all  evidence  we  must  give  to  the  word 
demurrage  its  known  legal  meaning,  and  thia 
excludes  from  the  operation  of  the  lien  the  claim 
for  damages  caused  by  further  detention.  As 
regards  the  claim  for  lien  iu  respect  of  demurrajj^e, 
I  do  not  see  how  there  can  be  any  doubt  about  its 
existing  under  the  charter  party.  It  appears  clear 
to  me  that  whether  the  demurrage  days  are  oc- 
cupied in  the  loading  of  the  ship  or  in  the  dis- 
charge of  it,  the  charterer  is  equally  discharged 
from  personal  liability  as  soon  as  a  sufficient  cargo 
is  loaded,  and  that  iu  that  case  the  claim  of  the 
owner  in  respect  of  it  exists  only  by  virtue  of  the 
lien  which  is  given  by  agreement.  This  is  in  con- 
formity with  the  judgment  of  the  Court  of  Com- 
mon iPleas  in  the  case  of  Bannister  v.  Bret- 
lauer  {sup.)  As  regards  the  lien  for  dead  freight, 
I  can  see  no  sufficient  reason  why  it  should  not 
be  conferred  by  the  charter  party.  Dead  freight 
is  an  expression  having  a  well  known  signi- 
fication, viz.,  the  freight  which  would  have  been 
payable  for  that  part  of  the  vessel  which  has  not 
been  occupied  by  merchandise,  but  ought  to  have 
been.  I  understand  the  objection  to  the  lien  ex- 
isting in  this  case  to  be,  that  under  this  charter 
the  claim  for  dead  freight  must  be  a  claim  for  un- 
liquidated damages,  and  that  the  expression  has 
found  its  way  into  this  charter  from  others  where 
the  claim  would  be  for  liquidated  damages,  and 
that  as  applied  to  a  claim  for  unliquidated 
damages  there  would  be  such  delay  in  the  delivery 
of  the  goods,  and  such  inconvenience  in  enforcing 
it,  that  it  must  be  regarded  as  applying  only  to  a 
charter  where  the  claim  for  dead  freight  would  be 
in  the  nature  of  a  debt.  This  appears  to  have 
been  the  view  taken  of  the  siibject  by  the 
Court  of  Common  Pleas  in  the  case  of  Pearson 
V.  Goschen  (17  C.  B.,  N.  S.,  352).  It  was  there 
said  that  the  words  "  dead  freight "  were  part  of  a 
printed  form  and  ought  to  be  rejected  from  such  a 
contract  as  the  present  one.  But  the  reason  given 
does  not  apply  to  the  present  case.  Upon  looking 
at  the  printed  parts  of  the  charter  the  words  which 
give  the  lien  for  dead  freight  are  in  print,  but  so 
are  the  words  which  make  the  claim  for  dead 
freight  a  claim  for  unliquidated  damages.  The 
printed  part  provides  for  the  charterers  loading  a 
full  cargo  of  grain,  seed,  or  other  stowage  goods, 
and  the  freight  is  to  be  paid  at  so  much  per 
quarter  of  com,  and  for  other  grain,  seed,  or 
stowage  goods  in  proportion  according  to  the 
Baltic  printed  rates  ;  so  that  one  cargo  might  be 
more  profitable  to  some  extent  than  another,  and 
the  calculation  of  damages  for  dead  freight  would 
be  complicated  by  that  consideration.  In  the 
charter,  as  it  stands  altered  in  writing,  the  calcu- 
lation would  be  simple.  It  obliges  the  charterer 
to  load  a  full  cargo,  and  make  the  freight  payable 
at  so  much  per  100  pieces  of  oak  staves  and  other 
cargo  in  fair  proportion.    It  does  not  make  the 
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freight  payable  in  respect  of  different  cargo 
according  to  different  specified  rates,  so  as  to  make 
the  freight  earned  vary  with  the  cargo  carried. 
But  whatever  be  the  cargo  carried  it  would  be 
paid  at  the  same  rate  as  if  all  had  been  oak  staves, 
80  that  although  the  claim  in  form  would  be  as 
'damages  for  not  loading  a  complete  cargo,  yet  as 
soon  as  the  capacity  of  the  vessel  for  carrying  oak 
staves  is  ascertained  the  claim  is  liquidated  by 
deducting  the  freight  actually  carried.  The  ship- 
owner could  at  once  make  his  claim  for  the  known 
capacity  of  the  ship,  and  he  would  do  so  at  his 
peril  if  he  claimed  too  much  and  refused  to 
•deliver ;  and  any  two  captains  in  the  docks  could 
settle  the  amount.  I  am  informed  that  in  a  case 
like  the  present  the  House  of  Lords  has  decided 
very  lately  that  the  lien  for  dead  freight  applies. 
Some  of  my  learned  brothers  have  seen  a  note  of 
the  case  and  will  refer  to  the  name  and  particulars 
■of  it.  If  there  was  any  authorised  report  of  the 
case  I  should,  of  course,  have  referred  to  it  and 
corrected  my  judgment  by  it,  if  necessary- ;  so  far 
as  I  can  collect  no  correction  would  have  been 
necessary.  H  there  was  a  serious  dispute  the 
cargo  would  be  delivered  either  upon  a  deposit  of 
a  sum  of  money  at  a  banker's  or  upon  security 
by  bond.  The  hen  for  a  general  average  involves 
much  greater  difficulties.  It  appears  to  have 
always  existed  independent  of  contract  both  by  the 
civil  law  and  our  law  (Abbot  on  Shipping,  p.  247, 
5th  edit.) ;  and  by  the  American  law  (widen  does 
not  lightly  esteem  convenience)  the  captain  may 
detain  the  goods  untU  a  bond  to  pay  the  sum 
contributable  is  paid,  or  even  nntil  the  amount 
is  paid  (Kent's  Commentaries,  vol.  3,  p.  339, 
lOth  edit.)  It  is  expressly  contracted  for  in  the 
present  case.  Now,  we  Imow  how  many  weeks 
or  months  the  adjustment  of  a  general  aver- 
ago  claim  may  take,  and  what  questions  arise  as  to 
the  proper  item  for  allowance,  and  yet,  practically, 
it  never  interferes  with  the  delivery  of  the  cargo, 
proper  security  being  given  as  a  matter  of  oourae 
to  pay  what  in  the  result  is  found  to  be  due.  The 
rule  contended  for  by  the  defendant,  and  which 
is  to  some  extent  sanctioned  by  Pearson  v.  Ooachen 
(guv.),  would  come  to  this,  that  the  only  case  in 
which  there  is  a  hen  for  dead  freight  it  is  not  for 
-dead  freight  at  all.  If  there  is  an  agreement  to 
pay  so  much  a  ton  upon  the  carrying  capacity  of 
the  ship,  it  matters  not  whether  the  ship  is 
full  or  empty,  the  same  sum  is  to  be  paid  by  the 
agreement,  and  there  is  nothing  like  dead  freight 
in  the  transaction ;  yet  it  is  said  that  the  clause 
for  dead  freight  was  intended  to  apply,  and  can 
only  apply,  to  such  a  charter  party.  But  if  the 
agreement  is  to  load  a  full  cargo,  and  to  pay 
so  much  a  ton  for  the  cargo  deUvered,  then,  if  a 
«hort  cargo  ia  loaded,  there  is  a  claim  for 
dead  freight;  in  other  words,  the  freight  does 
not  exist,  or  is  dead,  which  would  hare  ex- 
isted if  the  cargo  had  been  loaded,  and  in  this, 
which  is  the  only  real  case  of  dead  freight,  the 
agreed  lien  for  d«Ml  fitight  is  said  not  to  be  apphc- 
able,  and  in  that  way  the  agreement  of  the  parties 
is  set  aside.  As  regards  authority,  the  juc^ment 
of  all  the  Judges  in  the  case  of  Birley  v.  Gladetone, 
17  C.  B.  N.S.,  362,  may  be  regarded  as  almost  in 
point,  in  favour  of  the  view  above  taken.  In  that 
case  the  freighter  engaged  to  ship  a  full  cargo,  and 
was  to  pay  21.  6».  per  ton  for  salt  on  the  voyage 
oat,  and  122.  per  ton  of  flax  and  hemp,  and  81.  per 
ton[for  tallow  on  the  voyage  home.    There  was  a 


claim  for  dead  freight,  3721. 12«.,  in  respect  of  space 
unoccupied.  The  question  argued  was,  whether  the 
general  clause  in  the  charter  party,  by  which  the 
shipowner  bound  the  ship  and  tttckle,  and  the 
freighter  bound  the  cargo,  under  a  penalty  for  the 
due  performance  of  all  tne  covenants,  amounted  to 
a  contract  that  the  shipowner  should  have  a  lien 
for  dead  freight.  It  waa  held  that  it  did  not ;  and 
the  ground  of  decision  was  that  this  clause  was 
intended  to  give  mutual  remedies,  and  as  it  would 
not  operate  w  give  the  freighter  a  lien,  so  it  was 
not  intended  to  give  the  shipowner  a  lien.  But  it 
was  never  suggested  that  it  there  was  a  contract 
for  a  lien  in  respect  of  dead  freight,  it  would  not 
apply  to  such  dead  freight  as  the  jn-esent,  because 
it  was  unliquidated.  The  case  of  Phillips  v.  B'tifie 
(15  East,  547),  is  in  entire  conformity  with  this 
decision.  _  I  think  it  will  appear  that  one  of  the 
learned  judges  who  decided  the  case  of  Pux,-- 
sou  V.  Go»chen  {sup.),  was  under  an  errone- 
ous impression  as  to  the  effect  of  the  above 
two  cases,  though  the  error  was  corrected 
by  tlie  other  learned  judge,  Mr.  Justice  Willes. 
In  reality  the  inconvenience  seems  to  be  rather 
one  suggested  in  the  interpretation  of  the  contract 
than  felt  by  the  merchant  in  acting  upon  it.  I  do 
not  think  that  we  can,  upon  the  ground  of  incon- 
venience, set  aside  a  contract  giving  a  certain 
secnrity  for  dead  freight,  which  mast  mean  the 
dead  freight  accruing  under  the  same  contract. 
To  do  so  would  be  rather  adopting  that  construc- 
tion which  has  been  much  condemned,  and  which 
the  doctors  called  interpretatio  viperina,  because  it 
destroyed  the  text.  If  the  construction  of  the 
charter  party  which  I  have  arrived  at  is  the  proper 
one,  the  remaining  question  is  whether,  on  the  bill 
of  lading,  the  right  of  lien  for  the  demurrage  and 
dead  freight  is  retained  as  against  the  holders  of 
that  document.  Upon  the  particular  words  used 
in  this  as  in  similar  documents,  snch  as  policies  of 
insurance,  there  is  abundant  room  for  ingenioas 
argument,  both  as  regards  the  printed  part — "  be 
or  they  paying  freight  or  demurrage  if  any  should 
be  incurred,"  and  upon  the  written  addition,  "  and 
other  conditions,"  coming  in  so  awkwardly  as  it 
does  between  the  words  "  &«ight "  and  "  demnr- 
rage."  But,  taking  it  all  together,  the  effect  of  it 
seems  to  me  to  be  clear  enough ;  when  given  to 
the  charterer  it  was  intended  to  retain  the  whole 
right  of  hen,  and  the  fair  meaning  of  the  words  is 
to  do  BO.  It  was  contended  by  the  defendants 
that  the  words  "  if  any  should  be  incurred  "  showed 
that  the  demurrage  previously  incurred  could  not 
be  intended.  But  these  words  are  part  of  the 
usual  form,  and  are  in  general  really  superfluous, 
because  demnrrage  cannot  be  payable  un  less  it  has 
been  incurred.  It  would  be  unwarrantable  to 
make  the  effect  of  such  an  instrument  depend 
upon  the  retaining  of  words  generally  inoperative. 
Ajid,  on  the  other  side,  it  may  be  said  that  the 
word  "  demurrage  "  in  the  bill  of  lading  must  refer 
to  demunage  at  the  port  of  loading,  because,  accord- 
ing to  the  language  of  the  charter  party,  none 
could  be  contemplated  at  the  port  of  discharge. 
And  it  may  be  observed  that  although  the  words 
are  generally  inoperative  as  regards  the  right  to 
demurrage,  yet  they  prevent  the  bill  of  lading  from 
containing  on  admission  that  demurrage  is  doe; 
and  this  would  be  a  good  reason  for  retaining 
them  in  the  present  case,  because  by  the  charter 
party  days  of  frost  are  not  to  be  included  in 
the  loading  days,  and  it  might  not  be  knoTro 
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or  agreed  how  mnch  of  the  delay  was  from 
that  cause.  It  appears  to  me,  however,  suffi- 
cient to  say  that  the  language  in  the  pre- 
sent bill  of  lading  includes  all  the  conditions 
in  the  charter  party  upon  the  performanco  of 
which  the  cargo  is  to  be  delivered — viz.,  pay- 
moit  of  freight,  demurrage,  dead  freight,  and 
arosge.  This  construction  is  in  conformity  with 
the  authorities  which  have  been  decided  upon 
^  effect  of  the  word  "conditions"  in  such  a 
docnment.  In  Wegener  t.  Smith  {sup.),  the  words 
of  the  bill  of  lading  were  "  and  other  con- 
ditioas  as  per  charter  party,"  and  the  Court  of 
Conunon  Pleas  held  that  the  word  "  conditions " 
made  demorrage  due  under  the  charter  party  pay- 
able upon  delivery.  And  this  decision  was  entirely 
wproved  ef  by  the  Court  of  Queen's  Bench  in 
Smiih  V.  Sleveking  (4E.  &  B.,  p.  946),  though  in  that 
case  the  only  words  being  "  paying  for  the  goods 
K  per  charter  party,"  the  court  held  the  fair  mean- 
ag  of  those  words  was  payment  of  freieht  at  the 
ace  in  charter  party.  Error  was  brought  in  the 
Eicheqaer  Chamber,  and  the  case  was  considered 
(oa  CMr  for  argument.  A  remark  was  made  re- 
foring  to  the  demurrage  incurred  before  the 
Dgning  of  the  bill  of  lading  not  being  covered  by 
&  Ungoage,  but  this  was  not  the  ground  of 
decision  which  Parke,  B.  stated  to  be  that  the 
mxds  "  payment  for  the  goods"  meant  payment 
for  the  carriai^  of  the  goods.  There  is  no  antho- 
Ay  giving  a  different  meaning  to  the  word  "  con- 
di^ODs,"  and  it  is  the  only  rational  meaning  of  the 
word,  coupled  as  it  is  with  "freight  and  de- 
nnorage,"  and  thus  signifying  those  payments 
provided  for  by  the  charter  to  be  made  on  delivery, 
or  as  a  condition  for  delivery.  It  must  be  taken 
bjr  the  reference  in  the  bill  of  lading  to  the  charter 
party  that  the  defendant  had  notice  of  the  con- 
tents; it  indeed  was  admitted  upon  the  argument 
that  he  had  received  a  copy  of  it,  so  that  he  knew 
air  the  conditions  upon  which  the  cargo  was  de- 
lirerable.  I  am,  therefore,  of  opinion  that  the 
Queen's  Bench  were  right  in  giving  the  plaintiff 
the  demurrage,  that  they  were  right  in  withholding 
the  damages  for  the  detention,  that  they  would  l^ 
riritt  in  giving  the  dead  freight,  and  that  their 
jnogment  most  be  corrected  to  that  extent.  I 
will  only  add  that  from  what  we  were  told  took 
place  upon  the  argument  of  this  case  in  the  court 
wlow  there  is  no  reason  for  supposing  that  the 
Court  d  Queen's  Bench  would  not  have  given  the 
dead  freight  if  they  had  not  felt  bound  by  the 
decision  in  Pearson  v.  Qosehen  (su/p.) 

Brett,  J. — This  is  a  special  case  stated  in  an 
action  in  which  the  plaintiff  sued  the  defendants 
for  dead  freight  and  demurrage.  The  plaintiff  was 
the  owner  of  a  ship  called  the  Superior.  The  de- 
fendants were  merchants  in  London,  and  con- 
aignees  of  certain  timber  shipped  on  board  the 
•tap.  The  plaintiff  chartered  the  ship  to  one 
Carnegie.  By  the  charter  party  the  ship  was  with 
all  convenient  speed  to  sail  and  proceed  to  Sulina, 
and  there  load  &om  the  factors  of  the  freighter 
a  hill  and  complete  cargo  of  staves,  grain,  seed, 
or  stowage  goods  or  lawful  merchandise,  which 
the  merchant  bound  himself  to  ship,  and  being  so 
loaded  ahoold  therewith  proceed  to  London  and 
deliver  the  same  on  being  paid  freight,  according 
to  certain  speciiied  rates.  The  freight  to  be  paid  in 
*a«h  on  nnloading  and  right  delivery  of  the  cargo, 
i&j  ranning  days,  not  to  count  before  15th  Oct., 
n  iteqniredOT  merchants'  agents,  are  to  be  allowed, 


if  the  ship  is  not  sooner  despatched,  for  loading, 
and  to  be  discharged  as  fast  as  ship  can  put  the 
cargo  out :  and  ten  days  on  demurrage  over  and 
above  the  said  laying  days  at  SI.  per  day ;  the 
owners  to  have  an  absolute  lien  on  the  cargo  for 
all  freight,  dead  freight,  demurrage,  and  average ; 
and  the  charterer's  responsibilities  to  cease  on 
shipment  of  the  cargo,  provided  it  be  of  sufficient 
value  to  cover  the  freight  and  charges  on  arrival 
at  port  of  discharge.  The  ship  proceeded  to  Sulina 
and  loaded  a  short  cargo.  The  cargo  was  shipped 
b^  the  charterer's  agents.  A  bill  of  lading  was 
signed  by  the  captam  for  283,182  staves,  to  be 
delivered  at  the  port  of  discharge  as  per  charter 
party  unto  order  or  assigns,  he  or  tney  paying 
freight  and  all  other  conditions,  or  demurrage,  3 
any  should  be  incurred,  for  the  said  goods  as  per 
charter  party.  The  claim  for  cargo  short  shipped 
(claimed  as  dead  freight)  was  3642.  19«.  5d.  The 
claim  for  demurrage  in  respect  of  the  ship 
being  detained  ten  days  on  demurrage  proper 
at  the  port  of  loading  was  802.,  and  there  was  a 
further  claim  of  reasonable  damages  for  eighteen 
days'  detention  at  the  port  of  loading  beyond  the 
ten  demurrage  days.  The  defendants  were  the 
consigpoees  of  the  goods  named  in  the  bill  of  lading, 
and  the  property  in  the  goods  vested  in  them  upon 
and  by  virtue  of  the  consignment.  The  plaintiff 
claimed  a  lien  on  the  goods  mentioned  iu  the  bill 
of  lading  for  the  dead  freight  and  demurrage,  and 
damages  in  nature  of  demurrage,  which  he  alleged 
to  be  due.  It  was  argued,  on  behalf  of  the  plain- 
tiff, that  he  would  nave  had,  by  virtue  of  the 
charter  party,  a  lien  on  the  goods  shipped  for  the 
dead  freight,  demurrage,  and  damages,  if  the  cargo 
had  not  been  of  sufficient  value  to  cover  freight 
and  charges,  &c.,  but  as  the  cargo  was  of  sufficient 
value,  the  charterer's  responsibility  under  the 
charter  party  had  ceased,  and  that,  consequently, 
the  bill  of  lading  ought  to  be  construed  more 
favourably  for  the  shipowner,  and  that  the  plain- 
tiff had  a  lien  on  the  goods  to  be  delivered  accord- 
ing to  the  bill  of  lading,  because  the  bill  of  lading 
by  reference  imposed  upon  the  goods  to  be  deh- 
vered  under  it  at  the  port  of  discharge,  the  lien 
from  which  the  charterer  was  reheved  under  the 
charter  party,  and  authorised  the  plaintiff  to  exer- 
cise that  lien  in  respect  of  what  had  occurred  at 
the  port  of  loading  against  the  defendants,  the 
holders  of  the  bill  of  lading  at  the  port  of  dis- 
chai^e,  and  the  owners  of  the  goods  mentioned  in 
it.  It  was  contended,  on  behalf  of  the  defendants, 
that  the  printed  words  in  the  charter  party,  which 
were  supposed  to  give  a  lien  for  dead  freight,  had 
no  effect,  because  no  charge  for  dead  freight  waa 
stipulated  for  in  the  chai-ter  party ;  that  the  non- 
responsibility  of  the  charterers  was  applicable  only 
to  defaults  which  might  occur  after  the  sailing  of 
the  ship  from  the  port  of  loading ;  that  the  bill 
of  lading  incorporated  only  such  stipulations 
of  the  charter  party  as  were  applicable  to  the  goods 
mentioned  in  it,  and  which  might  take  effect  ia 
respect  of  those  goods  only,  and  that  the  claims 
of  the  plaintiff  in  the  present  action,  even  though 
they  might  come  within  the  terms  of  the  charter 
party,  were  not  such  claims  as  were  imposed  on 
the  defendants  by  the  bill  of  lading.  These  argu- 
ments raise  two  questions,  namely,  first.  What  is 
the  rijfht  construction  of  the  charter  party  P  and, 
secondly,  What  is  the  right  construction  of  the  bill 
of  lading?  As  to  the  charter  party,  I  am  of 
opinion  m  the  first  place,  that  it  gave  no  lien  to 
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the  shipowner  for  dead  freight.  It  seems  to  mo 
that  a  charter  party  which  leaves  the  damages  to 
be  recovered  iu  respect  of  short  loading  unspeci- 
fied, and  therefore,  at  large,  gives  no  claim  for 
dead  freight  properly  so  called.  Such  a  claim  for 
iiuliquidated  damages  is  not  dead  freight  (per 
"Williams  and  Willes,  J  J.,  in  Peargon  v.  Goscheu 
(17  C.  B.,  N.  S.,  352),  and  as  I  have  always  under- 
stood, was  intended  by  Lord  Elleuborough  in 
I'Uillipt  v.  Itodie  (15  East,  p.  555).  I  always 
thought  that  that  great  judge  was  pointing  out 
that  although  many  people  called  vmascertaiued 
damages  for  not  loading  a  full  cargo  dead  freight, 
they  were  wrong.  And  inasmuch  as  the  charter 
party  gives  an  express  lien  in  terms  for  dead 
freight  only,  it  is  not  to  be  construed  as  giving 
it  for  unliquidated  damages  for  not  loading  a  full 
and  complete  cargo.  Speaking  of  a  similar  claim 
in  respect  of  prepaid  freight,  which  was  not  freight 
in  its  ordinary  sense,  Lord  Kingsdown  laid  it 
down  that  "  where  parties  instead  of  trusting  to 
the  general  rule  of  law  with  respect  to  freight,  have 
ina£  a  special  contract  for  themselves  for  a  pay- 
ment which  is  not  freight,  it  must  depend  upon  the 
terms  of  that  contract  whether  a  lien  does  or  does 
not  exist,  and  that  when  the  contract  made  gives 
no  lien  the  law  will  not  supply  one  by  implication 
(Kircknef  v.  Feitito,  12  Moo.  P.  C.  C,  p.  3!<8),  and 
the  application  of  this  doctrine  to  the  present  case 
is  not  ulfected  by  the  printed  clause,  which  would, 
if  there  had  been  any  dead  freight  stipulated  for 
by  the  charter  party,  have  given  an  absolute  lien 
for  it :  (Fearemi  v.  Goachen,  17  C.  B.,  N.  S.,  p.  362). 
That  case  seems  to  me,  if  I  may  be  allowed'  to  say 
EO,  rightly,  and  according  to  the  true  mode  iu 
which  the  courts  ought  to  deal  with  mercantile 
business,  to  point  out  a  necessary  and  timely  modi- 
fication of  the  older  rule  of  construction  as  to 
giving,  if  possible,  a  meaning  to  every  term  in  the 
contract  in  cases  where  a  modern  mercantile  in- 
strument is  known  to  be  in  a  printed  and  general 
form,  with  parts  of  it  to  be  filled  up  in  writing,  to 
apply  it  to  particular  transactions.  As  to  the 
second  point  argued  with  regard  to  the  charter 
party,  namely,  that  the  liability  of  the  charterer 
in  respect  of  damages  for  short  loading  and  for 
demurrage  and  damages  for  detaining  the  ship  at 
the  port  of  loading  beyond  the  demurrage  (uys, 
ceased  on  the  loading  on  board  the  ship  of  a  cargo 
of  sttfficieut  value,  and  that,  as  a  consequence,  the 
bill  of  lading  ought  to  be  construed  in  favour  of 
the  shipowner,  so  as  to  throw  the  burden  of  the 
lien  on  the  consignee  under  the  bill  of  lading  at 
the  port  of  discharge,  I  cannot  agree  that  the 
second  proposition  could  properly  be  affirmed, 
merely  because  the  first  were  made  good.  But, 
further,  I  do  not  think  that  the  first  propo- 
sition is  sound.  With  all  respect  for  the 
udges  who  decided  Bannitter  v.  Brealauer  (aup.), 
[  think  that  their  interpretation  of  the  charter 
party  was  too  severe.  The  case  was  decided  on  de- 
murrer. The  judges  relied  much  on  the  lien 
given  in  respect  of  demurrage  which  they  assumed 
was  for  delay  at  the  port  of  loading.  But  if  by 
other  terms  of  the  charter  party  than  those  which 
were  before  the  court,  demurrage  was  stipulated 
for  in  respect  of  delay  iu  loading  at  the  port  of 
discharge,  the  chief  ground  on  which  they  based 
their  interpretations  would  be  cut  away.  I  cannot 
but  think  that  the  safer  and  juater,  and  more 
correct  construction  of  the  clause  then  and  now 
under  discussion  is,  that  it  absolves  the  charterer, 
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when  once  a  cargo  of  sufficient  value  is  on  board, 
from  all  liabilities  which,  but  lor  it,  he  might 
incur  in  respect  of  anything  hap]>ening  after  the 
sailing  of  the  ship  or  more  properly  spiking  after 
the  bill  of  lading  is  given,  as  it  were,  to  replace  the 
charter  party.  The  next  question  is,  what  is  the 
true  construction  of  the  bill  of  lading?  Even  if 
the  charter  party  does  give  to  the  shipowner  the 
alleged  lien  with  regard  to  the  alleged  dead  freight, 
the  demurrage,  and  damages  iu  nature  of  demur- 
rage, is  such  lien  imposed  upon  the  goods  men- 
tioned in  the  bill  of  lading  as  against  the 
defendants  the  owners  of  such  goods  and  con- 
signees of  them  under  the  bill  of  lading?  The 
answer,  as  it  seems  to  me,  depends  entirely  on  the 
construction  to  be  put  on  the  terms  of  the  bBl  of 
lading.  Upon  that  construction  alone  depends  the 
question  whether  there  is  any  evidence  from  which 
a  contract  between  the  plaintiff  and  the  defen- 
dants to  the  effect  contended  for  by  the  pbumiff 
can  be  implied.  The  rule  or  canon  of  construc- 
tion is  to  be  deduced  from  the  cases  which  have 
been  cited.  In  Smitk  v.  Sieveking  (4  E.  &  B.  S'8a) 
the  action  was  brought  against  the  consignee  at 
the  port  of  discharge  under  the  bill  of  laduig  for 
demurrage  incurred  at  the  port  of  loading.  By  the 
terms  of  the  bill  of  lading,  which  was  for  the  whole 
cargo,  the  goods  were  to  be  delivered  in  London 
to  order,  Ac,  he  or  they  paying  for  the  said  goods 
as  jier  chorter  party.  By  the  charter  party  an 
ascertained  sum  of  5L  per  day  was  stipulated  for 
as  demurrage  for  delay  at  the  ports  of  loading  and 
discharge;  and  it  was  agreed  and  understood 
that  for  the  payment  of  all  freight  and  demurrage 
the  captain  should  have  an  absolute  lien  and 
charge  on  the  cai'go.  The  Court  of  Queen's  Bench 
decided  in  favour  of  the  defendants  (4  £.  &  6. 
945),  and  Parke,  B.,  in  affirming  that  decision 
in  the  court  of  error  (5  E.  &  B.  590),  said, 
"  In  this  case  you  must  contend  that  the  con- 
signor at  the  port  of  discharge  contracted  to 
pay  for  the  antecedent  delay  of  the  charterer, 
which  occurred  at  the  port  of  loading  before  the 
consignee  had  anything  to  do  with  either  goods 
or  ship.  Such  a  contract  is  one  which  requires 
strong  evidence  to  support  it,  for  it  is,  to  say  the 
least,  not  a  reasonable  one."  In  ChcppeU  v.  Coxn- 
foH  (10  C.  B.,  N.  S.,  802)  the  action  was  against 
the  indorsees  of  the  bill  of  lading  for  demurrage 
at  the  port  of  discharge.  By  the  charter  party 
sixteen  lay  days  were  allowed  for  loading  and  un- 
loading, and  there  was  demurrage  at  22.  per  da; 
for  any  detention  beyond  that  tune.  By  the  bill 
of  lamng  the  goods  were  deliverable  to  order 
"  paying  freight  as  per  charter  party,"  and  there 
was  a  memorandum  written  in  the  margin,  "  there 
are  eight  working  days  for  unloading  in  London." 
Upon  this  memorandum  the  claim  was  founded. 
The  court  gave  judgment  for  the  defendants. 
Willes,  J.  says,  "It  may  be,  and  it  does  often 
happen,  that  the  person  who  receives  the  goods 
intends  to  pay  all  the  charges  mentioned  in  the 
charter  party.  But  when  it  is  intended  that  such 
an  obligation  shonld  be  imposed  upon  him  it  should 
be  done  in  plain  words,  as  was  done  in  Wegener  v. 
Smith  (15  C.  B.  285)  and  other  cases  where  by  the 
terms  of  the  bill  of  lading  the  goods  were  made 
deliverable  to  order  against  payment  of  the  ^rew 
freight,  and  other  conditions  as  per  charter  party.' 
And  at  the  end  he  says,  "  There  must  be  a  ptoi 
intention  expressed  that  the  consignee  of  the  bill 
of  lading  is  to  pay  demurrage  before  he  can  be 
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cfavbed  with  it.    This  is  an  established  rale  to 
whicn  it  is  highly  important  to  adhere."    So  in 
Fiy  T.  The  CItatiered  Mercantile  Bank  of  India 
(L  Bep.  1  C.  P.  68.^),  the  charter  party  nutde  the 
goods  deliverable  on  payment  of  freight  at  31.  10». 
per  ton,  the  ship  to  have  a  lien  on  cargo  for  freight. 
The  terms  of  the  bill  of  lading  were  "  freight  for  the 
stid  cargo,  payable  in  London  as  per  charter  party." 
It  HAS  contended  that  the  defendants,  the  holders 
d  the  bill  of  lading,  were  liable  for  the  unpaid 
height  of  the  whole  cargo.    The  coort  decided 
a^juBst  the  c7aim.    "The    charter    party,"  says 
Erie,  CJ.,  "  also  contains  the  claase, '  ship  to  have 
a  iiea  on  the  cargo  for  freight,'  and  it  is  said  that 
this  entitled  the  shipowner  to  a  lien  on  each  part 
d  the  cargo  for  the  whole  freight.    I  think  the 
jodgment  of  Willes,  J.  in  ChappeU  v.   Comfort 
applies    in   terms    to   this   case,   &c.     I   agree 
with  it   that  if  it  is  wished   to   include   more 
of  the  terms  of   the  charter   party,"   i.e.,  more 
t^  to  make  the  freight  payable  as  per  charter 
wgids  "ought  to  be  introduced  into  the  bill  of 
lading,    which  would  show  that  intenton   more 
plainly."    The  plmntifTs  counsel,  however,  relied 
strongly  on  the  case  of  Wegener  v.  Smith  (16  C.  B. 
2$5).    The  case  as  reported  states  that  the  action 
wag  for  demorrage,  without  saying  whether  for 
delay  at  the  port  of  loading  or  discharge.    The 
charter  party  provided  for  the  delivery  of  the 
carKO  at  a  certain  measurement  freight,  and  in  case 
of  detention  the  captain  to  be  paid  51.  for  every 
proveable  lay  day.    The  bill  of  lading  made  ths 
goods  deliverable  to  order  "against  payment  of 
the  agreed  freight,  and  other  conditions  as  ))er 
charter  party."     The  court  held  that  by  the  words 
"and  otner  conditions,"  the  liability  to  pay  demur- 
rage was  incorporated  into  the  bill  of  lading,  and 
they  decided  in  &vonr  of  the  plaintiff.  This  would 
be  a  stiong  case  in  favour  of  the  plaintiff  if  the 
demnrrago  therein  claimed  had  been  in  respect  of 
delay  at  the  commencement  of  the  voyage,  "  bat  it 
has  been  ascertained  on  inquiry,"  says  Lord  Camp- 
bell, in  SmUhv.  Sieceking  (4  E.  &  B.  951,  952),  that 
"the  demurr^e  sued  for  in  that  case  had  accrued 
in  the  port  of  delivery,  and  had  arisen  from  the 
debolt  of  the  defendant  in  not  sooner  receiving 
the  goods."    And  upon  the  case  being  again  cited 
in  the  court  of  error,  Jervis,  C.J.,  remarks   that 
"the  action  was  for  demurrage  accruing  from  his 
(the  defendant's)  own  delay  in  the  port  of  dis- 
dwrge"  (5  E.  &  B.  591).     These  remarks  were 
intended  to  point  out  that  the  case  is  not  incon- 
nstent  with  the  doctrine  laid  down  in  Smith  v. 
Sievekiag.   The  case  of  Kern  v.  Beslandes  (10  C.  B. 
K.  S.  205)  was  also  relied  on,  and  certainly  in  it 
effect  was  given  to  a  claim  of  a  hen  as  being  in- 
troduced from  the  charter  party  into  the  bul  of 
l«ding,  though  the  words  of  the  bill  of  lading  were 
only  "  he  or  they  paying  freight  for  the  said  goods 
M  usual."     Great  stress  was  laid  by  the  court  in 
dot  case  on  the  fact  that  the  defencfants,  the  con- 
xgoees,  claiming   nnder  the  bill  of  lading,  were 
■nere  ^ents  of  the  charterers.   Unless  the  decision 
«n  be  supported  on  that  ground,  which  it  seems 
unnecessary  at  present  to  determine,  I  think  it 
onnot  be  supported  at  all.    It  is  stated  with  some 
significance,  m  a  note  by  the  learned  reporters  at 
the  end  of  the  case,  that  "  error  was  brought  upon 
4«  judgment,  but  the  matter  was  compromised 
before  argument."    The  rule,  or  canon  of  oonstruc- 
^on,  seema  then  to  be  that  which  is  laid  down  by 
Willes,  J.,  in  ChappeU  v.  Comfort  (10  C.  B.  802), 


namely,  that  no  liability  other  than  such  as 
naturally  attaches  in  respect  of  the  carriage  of  the 
particular  goods,  is  to  be  held  to  be  imposed  on  a 
consignee  of  goods  mentioned  in  a  bUl  of  lading, 
unless  such  Uability  is  clearly  imposed  by  plam 
words.  Applying  that  rule  to  the  bill  of  lading  in 
the  present  case,  it  seems  to  me  that  we  ought  not 
to  hold  that  any  Uability  attached  against  the 
defendants  in  respect  of  dead  freight,  demurrage, 
or  damages  in  the  nature  of  demurrage,  incurrea  at 
the  port  of  loading.  The  words,  "  and  all  other 
conditions  or  demurrage,  if  any  should  be  in- 
curred," are  satisfied  by  making  them  applicable  to 
damages  in  the  nature  of  demurrage  for  any  delay 
which  may  occur  through  the  default  of  the  con- 
signee at  the  port  of  discharge.  Indeed,  they  are 
rather  apt  to  such  a  liabitity  in  the  present  case, 
because  by  the  charter  party  no  specified  number  of 
lay  days  is  allowed  at  the  port  of  discharge,  and  no 
demurrage,  strictly  so  called,  is  provided  for.  The 
ship  is  to  be  discharged  as  fast  as  she  can  put  the 
cargo  out.  The  bill  of  lading  may,  therefore,  be 
construed  as  if  the  phrase,  "  conditions  or  de- 
murrage," were  intentionally  alternative,  that  is 
to  say,  applicable  to  a  claim  which  may  more  pro- 
perly be  called  a  condition  in  the  nature  of  de- 
murrage, than  demurrage.  The  proposed  con- 
struction also  gives  full  value  to  the  words,  "  for  the 
said  goods."  At  all  events  the  bill  of  lading  does 
not  clearly  and  plainly  apply  to  claims  made  in  re- 
spect of  transactions  which  occurred  before  the  par- 
ticular goods  were  on  board,  and  not  in  respect  of 
those  goods,  and  which  claims  therefore,  when 
made  against  persons  in  the  position  of  the  defen- 
dants, are,  to  say  the  least,  not  reasonable.  There- 
fore I  am  of  opinion  that  the  judgment  below 
ought  to  have  been  wholly  in  favour  of  the  defen- 
dants. I  think  that  the  part  which  was  in 
favour  of  the  plaintiff  for  80!.  for  demurrage 
ought  to  be  reversed,  and  the  part  of  the  judg- 
ment which  was  in  favour  of  the  defendants,  as 
to  dead  freight  and  damages,  ought  to  be  affirmed. 
Since  this  case  was  argued,  and  since  this  judgment 
was  written,  our  attention  has  been  called  to  the 
case  of  M'Lean  v.  Fleming,  in  the  House  of  Lords 
(L.  Sep.  2  H.  of  L.  Sc.  128),  and  if  I  had  thought 
that  that  case  overruled  anything  I  have  saia  in 
this,  I  should  have  willingly  bowed  to  it.  But  in 
that  case,  as  I  understand  the  judgment,  the 
charter  party  was  in  respect  of  the  carriu^e  of  a 
uniform  cargo,  and  the  freight  was  payable  at  a 
fixed  sum  per  ton,  and  the  charter  party  ascer- 
tained the  amount  of  the  cargo  that  was  to  be 
loaded.  It  then  put  upon  the  charterers  the  lia- 
biUty  of  loading  a  full  cargo,  and  gave  a  Hen  to  the 
shipowner  for  dead  freight.  Now,  under  those 
circumstances,  it  was  pointed  out  by  some,  if  not 
all,  of  the  learned  lords  who  took  part  in  the  judg- 
ment, that  the  dam^es  for  not  loading  a  full  cargo 
were,  in  point  of  fact,  ascertained,  because  they 
would  be  the  specified  amount  per  ton  upon  the 
quantity  that  was  really  ascertained ;  and  if  that 
were  so,  that  would  properly  be  dead  freight 
within  the  ordinary  meaning  of  the  term,  and  the 
lien  being  given  in  terms  for  dead  freight,  that 
case  would  be  within  the  recognised  rule ;  and  as  I 
understand  their  Lordships,  they  declined  to  over- 
rule the  case  of  Kirchtier  v.  Venits,  and  expressly 
declined  to  overrule  the  case  of  Pearson  v.  Goechen, 
which  I  think  is  decided  on  valuable  principles, 
that  ought  to  be  generally  applied.  I  therefore  do 
not  consider  that  that  case  overrules  what  I  have 
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said  of  this  charter  party.  With  regard  to  the 
question  of  the  bill  of  lading,  even  although  the 
diarter  in  this  case  did  give  alien  for  dead  freight, 
it  seems  to  me  that  the  authority  in  the  House  of 
Lords  leaves  the  case  untouched,  because  the 
House  of  Lords  in  the  case  before  it  came  to  the 
conclusion  that  the  action  'was  between  those  who 
■were  virtually  the  charterers  and  the  shipowner, 
and,  therefore,  they  decided  the  case  on  the 
oh^ter  party  alone,  and  held  only  that  the  fact  of 
bills  of  lading  being  given  to  a  charterer  cannot 
alter  or  affect  his  liability  under  the  charter  party. 
It  therefore  seems  to  me  that  that  case  does 
not  affect  this  case,  and  I  adhere  to  the  judg- 
ment which  I  had  aheady  written.  The  case  seems 
to  me  to  be  one  of  great  importance,  because 
bills  of  lading  are  the  documents  on  which  goods 
are  bought  and  sold  before  ships  arrive,  and  if  the 
value  of  the  bill  of  lading  is  to  be  dependent  on  an 
unascertained  amount  to  be  paid  in  respect  of  an- 
tecedent transactions,  which  cannot  be  known  or 
estimated,  any  legitimate,  in  the  sense  of  whole- 
some, tra£Sc  in  such  a  document  cannot  be  under- 
taken. This  consideration  tends  to  the  same 
conclusion  as  the  legal  reasoning  which  has  been 
before  applied. 

Chakkeix,  B. — In  this  case  I  think  the  , 
ment  of  the  Queen's  Bench  should  be  affirme 
The  question  is,  whether  the  plaintiff  who  is  a 
shipowner,  has  a  lien  on  certain  timber  carried  in 
his  ships,  as  against  the  defendants,  who  seco  in- 
dorsees of  a  bUl  of  lading  relating  to  the  timber, 
for  all  or  any  of  three  distinct  claims.  These 
claims  are,  first  802.  for  demurrage  incurred  by 
the  detention  of  the  ship  at  the  port  of  loading 
for  ten  days,  during  which,  according  to  the  terms 
of  the  chfuter  party,  the  charterer,  if  he  detained 
the  ship,  was  to  pay  82.  per  day  demurrage ; 
secondly,  a  further  cimm  for  damages  for  the  ship's 
detention  for  a  further  period  of  eighteen  days  be- 
yond the  ten  days ;  and  thirdly,  a  claim  for  what 
18  called  dead  freight,  which  is  said  to  be  incurred 
in  consequence  of  a  full  cargo  not  having  been 
loaded.  It  is  clear  that  the  plaintiff  can  only 
have  a  lien  for  any  of  these  claims  by  express 
contract,  inasmuch  as  the  lien  which  as  shipowner 
he  would  have,  independently  of  an^  contract, 
would  only  extend  to  the  actual  freight  of  the 
goods  carried:  (Phitttps  v.  Bodie,  15  East.  547; 
Birley  v.  Gladstone,  3  M.  &  S.,  205.)  Further, 
although  the  charter  party  may  contain  an  ezprass 
contract  giving  him  such  a  lien  on  the  goods  as 
against  the  charterer,  yet  he  could  not  have  the  lien 
as  against  the  indorsee  of  a  bill  of  lading,  unless  it 
is  stipulated  for  in  the  bill  of  lading,  eitner  by  the 
incorporation  of  the  clause  in  the  charter  party, 
or  by  its  being  expresslv  mentioned.  The  question 
what  lien  a  shipowner  has  against  the  holder  of  a 
bill  of  lading  therefore  reduces  itself  into  a  question 
of  construction,  either  of  the  bill  of  lading  alone,  or 
of  the  bill  of  lading  and  the  incorporated  charter 

n  combined,  as  the  case  may  be :  (see  Wegener 
nith,  and  Smith  v.  Sieoeking  {swp.).  It  is 
important,  however,  in  construing  these  docu- 
ments, to  consider  both  the  nature  of  a  lien 
and  the  nature  of  the  documents  in  respect 
of  which  a  lien  is  claimed.  In  PhiUip$  y.  Bodie, 
ibo  difficulties  which  would  be  created  by  a 
lien  for  an  uncertain  amount  are  pointed  out. 
Where  the  amount  of  the  demand  in  respect  of 
which  the  lien  is  claimed  is  capable  of  being  cal- 
culated, the  holder  of  the  bill  of  lading  will  know 


what  to  tender ;  but  where  the  demand  is  for  un- 
liquidated damages  no  tender  can  be  made ;  and 
therefore,  except  by  some  arrangement  between  the 
parties,  such  as  was  arrived  at  in  the  present 
case,  but  which  could  not  be  possible  where  the 
solvency  of  the  holders  of  the  bill  of  lading  was  at 
all  doubtful,  the  goods  must  be  detained  until 
these  damages  have  been  ascertained.  In  the  very 
probable  case  of  the  parties  as  against  whom  the 
damages  have  to  be  fixed  beiue  foreigners,  or,  in- 
deed, m  any  case,  it  is  obvious  uiat  very  considen- 
able  delay  must  take  place.  In  the  mean  time  tixo 
goods  may  deteriorate  in  value.  The  greatest  in* 
convenience  would  therefore  be  caused  by  oon- 
stming  the  shipowner's  lien  to  extend  to- 
nnliqudated  damages  for  breach  of  the  charter 
party;  and  although  it  is  not  of  course  impos- 
sible for  the  parties  to  contract  for  a  lien  for  such 
damages,  unless  there  was  in  the  contract  a  very 
clear  expression  of  their  intention  to  do  so,  the 
court  would  not  so  construe  the  contract.  In  the 
present  case  both  the  charter  party  and  the  bill  of 
lading  mention  a  lien  for  "  demurrage."  I  think 
there  can  be  no  question  that  this  extends  to  the 
802.  claimed  for  the  ten  days  during  which  the 
charterers  detained  the  ship,  as  provided  forbytlie 
charter  party.  The  plaintiff  is  therefore  entitled 
to  this  amount  as  decided  by  the  Queen's  Bench. 
As  reg^ards  the  further  detention  for  eighteen  days, 
the  damages  for  this  are  not  demurrage  at  all  pro- 
perly so  called.  Demurrage  is  a  sum  agreed  to  be 
paid  for  the  detention  of  a  vessel,  and  the  term  is 
not  applicable  to  the  damages  caused  by  detaining 
her  contrary  to  agreement.  I  have,  therefore,  no 
doubt  at  all  that  the  plaintiff  is  not  entitled  to  any 
lien  for  the  damages  caused  by  the  further  deten- 
tion for  eighteen  days.  The  point  of  most  difS- 
culty  in  the  case  is,  that  relating  to  what  is  called 
".  dead  freight."  "The  charter  party  gives  the  ship- 
owner a  lien  for  "  dead  freight,"  it  does  not,  how* 
ever,  in  any  other  way  mention  any  dead  fireight, 
nor  does  it  contain  any  covenant  that  full  freight 
shall  be  paid  on  all  the  ship  could  carry,  whetb^  a 
full  cargo  is  loaded  or  not.  The  bill  of  lading  pro- 
vides that  the  holder  shall  pay  "  freight  ana  all 
other  conditions  and  demurrage  (if  any  be  in- 
curred) for  the  said  goods,  as  per  the  said  charter 
party."  I  think  this  sufficiently  incorporstes  the 
charter  party  to  entitle  the  shipowner  to  insist  as 
against  the  defendants  on  any  lien  which  he 
would  have  under  the  charter  party  for  what  is 
there  called  "  dead  freight :  (see  Wegener  v.  Smith 
(«tp.)  The  question,  however,  is,  what  is  the  true 
meaning  of  the  expression  "  dead  freight,"  so  used 
in  the  charter  party,  and  does  it  cover  the  claim  in 
the  present  case,  which,  as  pointed  out  by  Lord 
Ellenborough,  in  PhiUipt  v.  Bfodie  (tap.),  is  not 
freight  at  all,  but  is  uhhquidated  damages  for  the 
loss  of  the  freight  P  In  that  case  Lord  Ellen- 
borough  says,  that  in  order  to  give  the  lien  claimed, 
"  the  covenant  should  have  been  to  pay  full  freight 
as  if  the  goods  had  been  actusdly  loaded  on 
board,  and  that  the  master  should  liave  the  same 
lien  upon  goods  actually  on  board  as  if  the  ship 
had  been  fuUv  laden  with  all  goods  covenanted  to 
be  loaded."  In  the  present  case,  the  latter  part  of 
the  suggested  covenant,  or  something  like  it,  is 
found,' but  not  the  former.  It  in  true  that  if  we 
hold  that  "  dead  freight "  in  the  charter  party  does 
not  include  unliquidated  damages  for  Iobb  of  freight, 
we  give  no  effect  to  the  expression  at  all.  I  agree, 
however,  with  what  was  said  on  this  point  by 
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Williftms  and  Willes,  JJ.,  in  Pearson  v.  Gosclten 
{tup.),  that  when  these  words  occur  in  an  ordinary 
chase  in  a  mercantile  contract  it  is  not  necessary 
to  find  an  application  for  them  in  this  particular 
tase.  If  the  charter  party  had  provided  for  any 
dead  freight,  strictly  so  called,  being  payable,  the 
clause  would  have  taken  effect  and  conferred  a  lien, 
bat  as  it  is,  it  does  not  take  effect,  because  there  is 
nothing  for  it  to  apply  to.  In  the  case  last  referred 
to,  the  point  in  the  present  case  was  really  decided, 
ii  the  court  held  that  a  clause  giving  a  lien  fur 
"  dead  freight "  was  wholly  inapplicable  to  a  claim 
for  damages  in  respect  to  Jhe  charterers  having 
&iled  to  load  a  full  cargo.  In  this  court  we  should 
not  be  bound  by  that  decision  if  we  did  not  agree 
with  it;  but  I  do  agree  with  it,  and  adopt  the 
leasomng  on  which  it  proceeds.  We  have  been 
pressed  in  the  argument  with  the  clause  in  the 
charter  party  that  the  charterer's  responsibilities 
are  to  cease  on  shipment  of  the  cargo,  provided  it 
be  of  sufficient  value  to  cover  iSie  freight  and 
charges  on  arrival  at  the  port  of  discharge. 
It  has  been  contended  that  all  the  char- 
terer's responsibilities  for  all  breaches  of  con- 
tract were  to  cease  on  shipment,  and  that, 
therefore,  it  must  have  been  intended  that 
there  should  be  a  lien  on  the  goods,  otherwise 
the  shipowner  would  be  without  remedy.  It  is 
not,  of  course,  necessary  for  us  to  decide  whether 
the  charterers  were,  or  were  not  relieved  from 
responsibilty  in  respect  of  the  claims  which  we 
now  decide  the  shipowner  caimot  maintain  against 
the  defendants.  As  at  present  advised,  however, 
I  think  the  clause  does  not  apply.  At  all  events,  it 
contains  nothing  to  induce  me  to  put  a  different  con- 
struction on  the  previous  claim  than  I  otherwise 
should.  Probably  the  charterer's  responsibilities 
irhich  are  to  cease,  are  the  responsibilities  in 
respect  of  those  matters  for  which  alien  is  created ; 
but  the  difficulties  in  the  way  of  creating  a  lien  for 
unliquidated  damages,  and  the  stipulation  that  the 
cai^  is  to  be  of  sufficient  value  to  cover  the 
froght  and  charges  only,  and  not  the  freight 
chutes,  and  all  damages,  afford  a  stronger  argu- 
ment for  holding  that  there  is  no  lien,  and,  there- 
fore, no  cesser  of  responsibility  of  the  charterers 
as  regards  the  damages  than  for  holding  that  there 
is  a  cesser,  and,  therefore,  a  lien.  A  case  of 
BannigUr  t.  £re»lauer  (swp.)  has  been  quoted,  in 
which  it  was  held  that,  under  somewhat  similar 
thoogfa  stronger  words  in  a  charter  party,  the 
diarterers'  responsibiUty  for  demurrage  did  cease. 
If  the  demurrage  there  referred  to  was  demurrage 
pnmerly  so  called,  then  I  agree  with  the  decision. 
If,  however,  as  certainly  rather  appears  to  have 
been  the  case  from  the  report,  it  was  merely  un- 
hquidated  damages  for  the  detention  of  the  ship, 
tt^n  I  think  the  decision  is  somewhat  doubtful, 
aod  to  be  supported,  if  at  all.  by  the  fact  that  the 
WQids  as  to  the  cesser  of  responsibility  were 
8tz«nger  there  than  here.  The  attention  of  the 
«onrt  there  does  not  appear  to  have  been  drawn  to 
the  tact  that  the  demurrage  there  claimed  was  not 
demomge  properly  so  called,  but  only  unliqui- 
dated damages,  and,  therefore,  the  opimon  of  the 
judges  that  a  hen  was  created  for  this  so-called 
dmomge,  is  not  entitled  to  the  same  weight  as 
I  Aoidd  be  disposed  to  give  it,  if  the  point  had 
WMndfohave  been  car^ully  considered.  Besides 
wncbi(itiiMiD«relyan  opinion  not  absolutely  essen- 
tUto  Hm  ducanan  of  the  case,  for  although  unlikely 
it  ■  VtH  hafomdhle  that  the  parties  should  so  con- 


tract as  to  make  the  responsibiUty  of  the  charterer 
cease,  although  no  lien  was  effectunUy  created. 
In  such  cases,  where  damages  have  been  incurred 
prior  to  the  shipment,  it  would  be  prudent  for  the 
master  to  refuse  to  sign  any  bills  of  lading  which 
did  not  give  express  notice  to  the  indorsee  of  the 
claim  for-damages  which  had  accrued,  and  stipu- 
late for  the  payment.  For  these  reasons  I  am  of 
opinion  that  the  judgment  of  the  Queen's  Bench 
should  be  affirmed  on  all  points.  After  the  argu- 
ment of  this  case,  and  I  had  written  what  I  have 
read  as  my  judgment  on  the  point  of  dead  freight, 
our  atteution  was  called  to  the  case  of  McLean  v. 
Fleming  (L.  Kep.  2  H.  of  L.  Sc.  128),  decided  by 
the  House  of  Lords  on  the  3rd  April  last.  The  deli- 
very of  the  judgment  of  this  court  was  postponed 
till  we  had  an  opportunity  of  inquiring  into  the 
case  of  McLean  v.  Fletniug.  My  brother  Bramwell 
considers  the  decision  in  the  House  of  Lords 
governs  this  case,  and  must  govern  him,  whatever 
his  opinion  otherwise  would  have  been.  My 
brother  Brett,  for  reasons  he  has  given,  considers 
that  McLean  v.  Fleming  does  not  apply.  Other 
of  the  judges,  including  myself,  take  the  same 
view  of  the  dSect  of  the  decision  in  McLean  v. 
Fleming.  If  I  considered  the  decision  of  the 
House  of  Lords  as  one  which  governs  the  present 
case,  of  course  I  should  be  bound  by  it,  and  should 
withdraw  so  much  of  the  judgment  respecting  the 
point  of  dead  freight  as  I  had  prepared  and  have 
read';  but,  thinking  that  the  decision  of  the  House 
of  Lords  does  not  govern  the  present  case,  I  abide 
by  the  opinion  that  the  plaintiff  cannot  recover  his 
claim  for  dead  freight;  and  I  therefore  think  the 
judgment  of  the  Court  of  Queen's  Bench  should 
be  affirmed  on  all  points. 

The  judgment  of  Braxwkll,  B.,  was  read  by 
WnxBS,  J. — ^The  questions  in  this  case  depend  on 
the  construction  of  the  biU  of  lading  and  charter 
party.  The  former  refers  to  the  latter ;  the  cap- 
tain is  "  bound  to  consign  his  cargo  as  per  charter 
party,  dated  London,  loth  Aug.,  1866, '  and  pay- 
ment is  to  be  made  as  "  per  the  aforesaid  charter 
party."  A  copy  of  this  charter  party  was  sent  to 
the  defendants  with  the  original  bill  of  lading.  The 
bill  of  lading,  then,  must  bo  construed  in  connection 
with  the  cnarter  party,  and  the  surrounding  cir- 
cumstances— ^perhaps  as  the  bill  of  lading  is  nego- 
tiable, not  all  the  surrounding  circumstances  that 
would  be  applicable  as  between  charterer  and 
owner — but  one,  at  least,  must  be  borne  in  mind, 
viz.,  that  the  defendants  were  consignees  of  the 
whole  cargo.  This  being  so,  it  seems  to  me  that 
the  best  way  to  examine  the  matter  is  first  to  as- 
certain the  meaning  of  the  charter  party.  It  was 
said  by  the  plaintiff  that  the  effect  of  it  was,  that 
ou  the  loading  of  the  cargo  the  responsibility  qf 
the  charterer  ceased,  as  well  for  all  things  future 
as  those  past ;  and  that  therefore  a  right  must  be 
taken  to  be  given  against  the  person  entitled  to 
receive  the  goods  under  the  bill  of  lading  to  with- 
hold them  tiU  satisfied  for  all  claims  which  other- 
wise would  have  been  enforced  against  the 
charterer.  It  is  not  strictly  necessary  to  decide 
this,  perhaps,  because  it  may  be  that  from  the 
form  of  the  bUl  of  lading  no  right  is  given  against 
the  defendants,  although  all  rights  are  lost  against 
the  charterer;  and,  on  the  other  hand,  it  may  be, 
that  by  the  terms  of  the  charter  party  rights  remain 
against  the  charterer,  while  by  those  of  the  bill 
of  lading  they  are  given  against  the  defendants. 
But  the  argument  is  so  important,   an  answer 
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one  way  to  the  question  would  be  eo  cogent 
in  favour  of  the  plaintiff,  that  it  is  neces- 
sary to  consider  it  minutely.  It  seems  to  me 
tlwt  the  plaintiff  is  wrong  in  his  contention 
oh  this  point.  I  do  not  think  that  the  parties  in- 
tended, nor  that  they  have  expressed  an  intention, 
that  the  charterer's  responsibilities  for  causes  of 
actions  then  accrued  should  be  extinguished  on 
shipment.  Agreements  should  be  construed  on 
the  principle  that  parties,  when  making  them, 
contemplate  keeping,  not  breaking  them.  I  do 
not  think  this  charter  contemplates  that  the 
charterer  will  break  his  contract.  It  is  true,  the 
words  "  dead  freight "  are  used,  which  certainly 
are  unmeaning  in  this  case,  except  they  provide  for 
the  case  of  a  short  cargo  contrary  to  the  charter. 
"What  meaning.if  any,  is  to  be  given  to  them,  I  shall 
have  to  explain  presently;  but  I  think  they  are 
not  suflScient  to  show  that  "  responsibilities  "  mean 
"  responsibilities  for  past  breaches  of  agreement." 
Again  the  charterer  s  "  responsibilities "  are  to 
"cease."  It  is  a  verbal  criticism,  but  the  right 
words  would  be,  "  be  extinguished  "  as  to  accrued 
claims.  Further,  they  are  "  to  cease  on  shipment 
of  the  cargo,  provided  it  be  of  sofBcient  value 
to  cover  the  freight  and  charges  on  arrival 
at  port  of  discharge."  So  that  it  must  be 
of  sufficient  value  to  cover  the  freight  and  cargo. 
But  why  should  the  shipment  of  a  cargo  of  suffi- 
cient value  to  cover  freight  and  charges  extin- 
tiiiguish  an  already  incurred  claim  for  short 
loading,  demurrage,  and  detention  over  the  de- 
murrage days  P  Again,  it  must  be  of  that  value 
"  on  arrival  at  port  of  discharge."  So  that  if 
damaged  on  the  voyage  to  a  less  value,  the  other 
responsibilities  would  exist.  Further,  they  are  to 
cease  on  shipment  of  the  cargo,  i.e.,  a  full  cargo. 
That  is  a  good  reason  why  the  responsibility  to 
ship  a  full  cargo  should  cease,  viz.,  because  it  has 
been  done ;  but  why  is  it  a  reason  why  re- 
sponsibility for  delay  in  loading  should  cease  P 
Why  should  shipping  a  short  cargo  not  only  be  a 
cause  of  action  in  itself,  but  also  keep  alive  the 
cause  of  action  for  delay  in  shipping  P  It  is  also 
certain  that  all  breaches  of  contract  by  the 
charterer  are  not  provided  for  by  a  remedy 
against  the  person  entitled  under  the  bill  of 
lading.  For  if  there  was  no  advance  at  the 
port  of  loading,  an  action  would  he  against 
the  charterer;  but  clearly  there  is  no  lien 
on  the  goods  for  the  damages  thereby  recover- 
able. Of  course  that  is  not  decisive,  it  may  have 
been  overlooked  ;  but  it  is  an  argument.  I  am  of 
opinion  on  this  part  of  the  case,  that  the  respon- 
sibilities which  are  to  cease,  are  those  which  the 
shipowner  without  loss  to  himself  may  rcuder  un- 
necessary in  the  case  supposed,  viz.,  responsibilities 
for  the  freight  and  charges  to  cover  which  the 
cargo  is  of  sufficient  value  on  arrival  at  port  of 
disdiarge.  The  clause  should  be  read  thus :  "  And 
on  shipment  of  the  cargo,  provided  it  is  of  suffi- 
cient value  to  cover  the  freight  and  charges  on 
arrival  at  port  of  discharge,  the  charterer's  re- 
sponsibilities to  cease,  for  such  freight  and 
charges."  It  is  said  this  opinion  is  inconsistent 
with  the  case  of  BaiHiister  v.  Breslauer  (sup.).  If 
so,  I  respectfully  intimate  my  doubt  of  that  deci- 
sion. But  it  is  to  be  observed  that  every  case  such 
as  this,  where  no  general  principle  of  law  is  in- 
volved, but  only  the  meaning  of  careless  and 
lovenly  documents,  must  depend  on  its  own  par- 
cnlar  words.    I  may  observe  that  in  one  sense 


this  question  does  not  arise.  For  if  the  pbuntiif 
is  right  "  the  cargo  "  has  not  been  shipped,  bat 
something  short  of  the  cargo.  However,  to  help 
the  construction  of  the  bill  of  lading,  the  question 
does  arise ;  but,  for  the  reasons  I  have  given,  it 
should,  I  think  be  answered  unfavourably  to  the 
plaintiff.  Putting  this  meaning  on  this  |iart  of  the 
charter  party,  it  is  next  convenient  to  examine 
what  lien  by  the  charter  party  would  be  reserved 
against  the  party  entitled  to  the  goods,  whom  I 
will  call  "  consignee."  The  owners  are  to  have  an 
absolute  lien  for  all  freight,  dead  freight,  demum^, 
and  average.  The  doubts  are  as  to  dead  frei^t 
and  demurrage.  First,  does  dead  freight  include 
short  loading  ?  In  strictness,  it  docs  not.  Dead 
freight  apparently,  in  strictness,  means  some 
agreed  sum  fixed  or  capable  of  calculation,  for 
short  loading.  Kow,  it  is  certain  that  general 
damages,  which  are  all  the  plaintiff  could  recover 
here,  are  something  very  different  from  that.  Here 
the  plaintiff  might  recover  more  than  a  sum  equal  to 
the  charter  freight  for  goods  carried  ;  or  less,  if  he 
filled  up  advantageously  elsewhere.  Why,  then, 
are  these  words,  which  do  not  naturally  signify 
damages  for  short  loading,  to  be  held  to  do  so  in 
this  case  P  The  burthen  of  showing  this  "is  on  the 
plaintiff.  The  argument  he  uses  is,  that  unless  so 
interpreted,  the  words  "  dead  freight "  have  no 
application ;  that  a  meaning  ought  to  be  given  to 
them  if  they  are  capable  of  it ;  that  damages  for 
short  loading  are  often  called  "  dead  freight ;"  that 
words  may  be  construed  in  a  secondary  sense  when 
not  applicable  in  their  primary  sense  ;  that  other- 
wise no  lien  is  given  for  dead  freight,  though  the 
parties  intended  to  give  very  extensive  liens.  This 
argument  is,  I  think,  of  great  force ;  stUl  its  value 
must  be  tried  and  compared  with  arguments  the 
other  way.  Those  arguments  seem  to  be  these  : 
That  the  parties  might  have  said,  "  damages  for 
short  loading "  in  so  many  words  if  they  had 
thought  fit ;  that  as  they  have  not  done  so,  those 
who  have  to  decide  on  the  charter  ought  not  to 
say  so,  without  almost  a  necessity  for  so  doing; 
that  no  such  necessity  exists  here;  for  that, 
although  it  is  a  rule  that  a  meaning  should  be 
given  to  all  words  if  they  are  capable  of  one,  there 
18  no  rule  that  it  must  be  done  in  all  cases ;  and 
that  when  it  is  remembered  that  the  forms  of  these 
documents  are  prepared  in  the  same  words  in  print, 
whatever  particular  stipulations  may  be  intro- 
duced in  each,  it  is  more  right  and  more  natural  to 
add  the  words  "  if  any  "  to  all  such  general  words 
as  those  in  question,  as  was  done  m  the  case  of 
Cross  V.  Pagl'uinn  (L.  Rep.  6  Ex.  9),  than  to  give 
any  such  secondary  meaning ;  for  that  where  a 
secondary  meaning  is  given  to  words  incapable 
of  their  primary  meaning,  the  words  properly 
have  that  secondary  meaning,  as  where  "son  ' 
is  held  to  mean  "  illegitimate  son "  where 
there  is  no  legitimate  son.  Further,  to  suppose 
that  a  lieu  is  given  for  damages  for  short  loading, 
is  to  suppose  that  the  parties  contemplated  that 
the  agreement  would  be  broken,  and  not  kept, 
which  is  a  wrong  way  of  construing  agreements, 
as,  presumably,  parties  making  thera  contemplate 
keeping  them.  Now,  when  dead  freight  is  agreed 
to  be  paid,  the  charterer  has  the  right  to  load  a 
short  cargo  on  paying  the  dead  freiglit.  Another 
argument  against  the  plaintiff  is  that  the  con- 
struction he  contends  for  is  inconvenient;  that  it 
is  not  likely  a  merchant  would  charter  a  ship  in 
such  terms  that  he  would  not  bie  entitled  to  a  bill 
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of  lading  without  the  goods  in  it  being  liable  to  a 
tliiiig  so  uncertain  and  open  to  dispute  as  a  claim 
for  ^ort  freight;  and  tnat,  though  in  this  case 
there  is  but  one  bill  of  lading,  there  might  hare 
been  seTeral,  and  the  goods  in  each  subject  to  this 
ckim.    Which  of  these  reasonings  should  prevail 
midit  be  matter  of  much  doubt  but  for  the  case  of 
llujtaH  V.  Fleming  (sup.),  recently  decided  in  the 
House  of  Lords,  where  a  lien  for  "  dead  freight," 
noder  circumstances  very  similar  to  those  of  this 
case,  was  held  to  give  a  lien  for  damages  for  ihort 
leading.    Pearson  v.  Ooschen  (sup.)  is,  no  doubt, 
the  other  way,  though  certainly  there  the  matter 
was  rather  assumed  than  determined.     Anyhow, 
if  it  conflicts  with  McLean  v.  Fleming,  of  course 
^  latter  most  prevail.    It  remains  to  consider,  as 
to  this  point,  whether  the  shipowner  having  a 
light  to  this  Uen,  that  right  has  Deeu  preserved  in 
m  bill  of  lading  ?    But  I  will  first  examine  what 
other  hens  are  given  by  the  charter  party.  Analo- 
goog  considerations  to  the  foregoing  show,  to  my 
mind,  that  "  demurrage"  means  demurrage  strictly 
M  called.     In  the  first  place,  demurrage,  though 
sometimes    nsed    to    signi^   any   undue   delay 
in  loading,    is    an    expression    in   common  use 
to  signify    an    agreed   time,   and    Is    so    used 
in   this    charter    party.      Demurrage    proper    is 
contemplated    by    this    charter    and    the    word 
therefore    is    satisfied;    so   that,   if  the    plaintiff 
is  right,  "  demurrage "  would   have  two  mean- 
ings, viz.,  "demurrage  proper,"  and  "damages 
for  detention,"    which  may  be  at  a  greater  or 
kss  rate  than  the  agreed  demurrage.     lu  the  next 
place,  there  is  the  argument  that  the  parties  are 
not  to  be  taken  to  contemplate   breaking  their 
agreement.    In    the  result,    then,    I   think   the 
charter  party  enables  the  owner  to  insist  on  a  lien 
for  demurrage,  strictly  so  called,  but  not  for  delay 
in  loading,  itltra  the  demuri'age  days.      If,  then, 
these  are  the  proper  constructions  of  the  charter 
party,  what  is  that  of  the  bill  of  lading  p    If  the 
master  has  not  reserved  the  liens  he  was  entitled 
to^  or  has  stipulated  for  those  to  which  he  was 
not  entitled,  why  has  he  P    Shortly,  the  meaning 
to  be  expected  in  the  bill  of  lading  is  one  in  con- 
formity with  the  charter  party.    Jbet  us  examine 
it    The  goods  "  are  to  be  deUvered  unto  order,  or 
to  his  or  their  assigns,  he  or  they  paying  freight, 
and  all  other  conditions,  or   demurrage,  if  any, 
ahoold  be  incurred  for  the  said  goods,  as  per  the 
aforesaid  charter  party."     It  is  certainly  impossible 
to  speak  with  confidence  as  to  the  meaning  to  be 
put  on  this  document.    In  the  first  place,  the 
word  is  "  or  "  demurrage ;  of  course,  this  must  be 
r«d"and."    Then  the  words  are  "if  any  should 
be  incurred."    This  means  on  the  face  of  it,  I  sup- 
pose, "  should  thereafter  be  incurred."    But  when 
It  is  remembered  that  the  charter,  "per"  which 
diis  is  to  be  paid,  makes  no  provision  for  demur- 
I'tge  at  the  port  of  discharge  (and  it  certainly  does 
Bot),  while  it  does  for  demurrage  at  the  port  of 
losding,  and  when  it  is  remembered   how  com- 
monly the  mistake  is  made  of  using  the  "  should  " 
w  "  shall  be  "  for  "  shall  have  been  "  to  compre- 
'lend  possible  past  and  future,  must  not  this  be  read 
**  a  bit  of  bad  grammar  for  "if  any  shall  have 
been  incurred?"    It  seems  to  me  it  must  be  so  read, 
^spedally  when  read  in  conjunction  with  the  words 
"no  or  they  paying  freight,  and  all  other  conditions." 
^ese  words  1  now  have  to  consider  in  reference  to 
^  remaining  questions,  viz.,  is  there  a  lien  under 
">e  bill  of  lading  for  the  damages  for  short  load- 


ing? But  for  the  words  "all  other  conditions" 
there  clearly  would  not  be.  But  those  words  must 
be  read  as  "  performing  or  satisfying  all  other  condi* 
tions "  for  the  said  goods  as  per  the  aforesaid 
charter  party  :  for  "  paying  "  conditions  is  insen- 
sible. But  if  I  am  right  in  my  construction  of  the 
charter  party,  one  of  the  conditions  the  consignee 
might  be  required  per  the  charter  party  to  satisfy 
in  order  to  have  the  goods,  is  paying  damages  for 
short  loading  under  the  name  of  "  dead  freight," 
for  it  seems  to  me  that  the  word  "  conditions" 
has  no  application,  unless  it  is  to  secure  the  liens 
to  which  the  shipowner  is  entitled  by  the  charter 
party.  It  supposes  the  performance  of  some 
condition,  precedent  or  concurrent,  by  the  con- 
signee. What  is  he  to  do  by  the  charter  party  ? 
Pay  freight  P  That  is  expressly  provided  for. 
Unload  as  fast  as  the  ship  can  put  the  cargo  out  P 
But  that  is  not  a  condition  precedent  or  concur- 
rent, to  or  with  his  having  the  cargo.  He  may  be 
bound  so  to  unload,  but  not  (or  "  the  goods ;"  for 
he  must  have  them  whether  he  unload  at  that  rate 
or  otherwise.  Besides,  that  would  be  only  one 
couditiou,  and  not  conditions.  The  clause  about 
heated  or  damaged  condition  does  not  create  any 
condition  to  be  performed,  but  provides  for  a  way 
in  which,  in  a  certain  event,  the  freight  is  to  be 
computed.  It  seems  to  me,  then,  that  by  the 
charter  party  there  is  a  right  to  insert  in  the  bUl 
of  lading  a  hen  for  the  demurrage  and  dead  freight 
or  damage  for  short  loading ;  that  there  is  no  reason 
to  suppose  that  the  captain  intended  to  give  up 
that  right ;  that  there  are  words  sufficient  to  carry 
it;  that  those  words  have  no  application  unless 
they  have  that  effect ;  and  that  consequently  they 
have  that  effect ;  and  the  plaintiff  is  entitled  to 
his  lien  for  those  damages  and  demurrage.  It  is 
said  that  the  words  are  "  paying  for  the  goods." 


I  think  that  the  words  must   be  read 


paying 


and  satisfying  all  the  conditions  for  the  goods ; 
for  "  paying  conditions "  for  the  goods  is  insen- 
sible. Even  then  it  is  argued  that  the  paying  and 
satisfying  are  to  be  "  for  the  goods,"  which  means 
"  for  the  carriage  of  the  goods."  I  do  not  think 
so.  It  means  "  to  have  the  goods."  Demurrage 
is  not  paid  for  the  carriage  of  the  goods,  but  for 
delaying  in  loading,  nor  is  average ;  yet,  by  the 
bill  of  lading,  demurrage  and  average  may  have 
to  be  paid  for  the  goods,  which  may  mean  "  to 
have  them."  Smith  v.  Sieveking  (sup.),  is  cited  to 
show  that  those  words  "  for  the  goods  "  are  to  be 
so  understood ;  and  certainly  that  case  tends  that 
way.  But  Wegener  v.  Smith  (sup.)  is  an  authority 
the  other  way.  And  it  seems  to  me  clear  that  each 
of  those  cases  must  depend  on  the  very  words  used. 
Here,  again,  the  ar^ment  is  used,  that  if  thee 
were  several  consi^ees,  and  several  bills  of 
lading,  it  would  be  impossible  to  construe  them 
in  this  way ;  that  either  there  would  be  liens  on 
small  parcels  for  large  damages,  or  other  difRcuI- 
ties  would  arise.  There  is  only  one  bill  of  lading. 
It  may  be  if  there  were  several  it  would  be  impos- 
sible so  to  construe  them,  though  I  do  not  think 
so.  But,  if  BO,  the  conclusion  to  be  drawn  is,  that 
in  that  case  the  bills  of  lading  would  have  been 
differently  framed.  In  this  particular  case  (if  such 
a  matter  may  be  noticed)  the  fact  is,  that  "all 
other  conditions  "  are  inserted  in  writing  in  an 
otherwise  printed  form  obviously  for  some  im- 
portant purpose,  while  the  clause  about  demur- 
rage "if  any  should  be  incurred"  is  in  print, 
and.  good   enough,  at  the  time  of  printing,  to 
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comprehend  all  demurrage,  whether  mcurred 
before  or  after  the  signing  of  the  bill  of  lading. 
Supposing  that  by  the  words  "demurrage  if  any 
should  be  incurred,"  no  lien  for  the  demurrage 
anterior  to  the  bill  of  lading  would  be  given,  I 
think  it  would  be  given  by  the  words  "  all  other 
conditions."  I  think  those  words,  for  the  reason 
I  have  given,  would  suffice  without  express  men- 
tion of  demurrage,  and  I  think  that  express  men- 
tion does  not  lessen  their  effect.  In  conclusion,  I 
think  the  plaintiff  entitled  to  a  lien  for  the  de- 
murrage, and  the  dead  freight  or  damages  for 
short  loading ;  and  that  the  judgment  should  be 
affirmed  as  to  the  former,  and  reversed  as  to  the 
latter.  But  I  speak  with  great  doubt,  seeing  the 
state  of  the  authorities,  and  knowing  the  different 
"opinions  entertained  on  the  qiiestions,  and  con- 
sidering what  they  are — viz.,  what  meaning  is  to 
be  put  on  loose  and  careless  expressions  P  But  I 
cannot  help  thinking  that  if  we  decide  against  the 
plaintiff,  he  will  lose  a  benefit  he  clearly  means 
to  have,  and  the  charterers  intended  he  should 
have.  The  questions  ought  to  have  no  import- 
ance except  to  the  parties  interested,  and  except 
as  a  warning  to  others  not  to  let  them  arise  a^gain. 

WiLLEs,  J. — I  entirely  concur  with  tho  judg- 
ment delivered  by  my  brother  Brett — a  judgment 
written  with  such  fresh  and  accurate  acquaintance 
with  the  mercantile  and  maritime  law  applicable 
to  the  subject,  that  I  wiU  not  attempt  to  add  any- 
thing. 

Kelly,  C.B. — Three  questions  arise  upon  this 
appeal.  One,  and  the  most  important,  for  it 
governs  the  entire  case,  is  whether  the  words 
mterlined  in  the  bill  of  lading,  so  fiir  incorporate 
into  that  instrument  the  conditions  in  the  charter 
party  as  to  entitle  the  plaintiff  to  a  lien  upon  the 
cargo,  of  which  the  deiendants  have  become  the 
owners  under  the  indorsement  of  the  bill  of  lading. 
The  first  point  is  as  to  demurrage  in  respect  of  the 
ten  days,  from  the  8th  to  the  18th  Dec.,  amount- 
ing to  802.  Under  the  bill  of  lading  the  cargo  was 
to  be  consigned  "  as  per  charter  party,"  and  the 
cargo  is  to  be  delivered  "  as  per  charter  party  nnto 
order  or  assigns,  he  or  they  paying  freight  and  all 
other  conditions  "  [these  words  being  interlined  in 
writing  in  the  printed  bill  of  lading],  "  or  demur- 
rage, it  any  should  be  incurred  for  the  said  goods, 
as  per  the  aforesaid  charter  party."  This  must 
be  read  as  paying  freight  and  demurrage,  if 
any;  and  the  question  is,  how  much  of  the 
charter  party  is  imported  into  the  bill  of 
lading  by  tne  words  interlined  in  the  bill 
of  lading,  "  and  all  other  conditions  P"  These 
words  must  be  read  "performing  all  other  con- 
ditions "  to  make  them  intelUgible  and  sensible. 
When  we  look  to  the  chai^er  party  we  find,  after 
the  provision  for  the  payment  of  the  freight  on 
unloading,  and  for  fifty  lay  days  from  the  15th 
Oct.  and  ten  days  on  demurrage  at  81.  per  day, 
the  charter  party  proceeds  thus :  "  The  owners  to 
have  an  absolute  lien  on  the  cargo  for  all  freight, 
dead  freight,  demurrage,  and  average,  and  the 
charterer's  responsibility  to  cease  upon  shipment 
of  the  cargo,  provided  it  be  of  sufficient  value  to 
cover  the  freight  and  the  charges  upon  arrival  at 
the  port  of  discharge."  And  the  question  is. 
Whether  this  condition  is  binding  upon  the  defen- 
dants under  the  words  "  and  all  other  conditions  " 
interlined  as  before  mentioned  P  I  think  it  is. 
First,  because  the  words  cannot  be  treated  as 
words  of  form  and  superfluous,  or  as  having  no 


meaning  or  effect,  seeing  that  they  are  introduced 
expressly  and  in  writing  by  interlineation  in  the 
pnnted  bUl  of  lading,  and  must  therefore  point  to 
something  intended  and  distinctly  agreed  upon  be- 
tween the  parties,  and  I  see  no  other  condition  to 
which  they  can  apply,  but  the  very  important  one 
that  the  owner  was  to  have  alien  upon  the  caroofor 
all  freight,  dead  freight,  and  demurrage,    u  has 
been  contended  that  the  words  apply  only  to  any 
condition  touching  these  goods,  the  freight  payable 
under  the  bill  of  lading  being  the  frei^t  onfy  for 
this  shipment;  but  I  think  the  reasonable  inter- 
pretation  is,   that    any  and    every  condition   is 
imported  which  affects  in  any  way  the  interests  of 
the  owner  or  of  the  defendants  in  relation  to  the 
cargo  thus  consigned.    I  do  not  say  that  notice  of 
the  contents  of   the  charter  party  would  have 
bound   the   defendants    by   this    condition,   but 
assuming   the  words  to  mean   "performing  all 
other  conditions,"  I  think  the  only  reasonable 
effect  to  be  given  to  them  is  to  preserve  to  the 
owner  the  lien  for  which  be  had  stipulated  upon  the 
cargo  consigned  to  the  dctfcndants,  which  otherwise 
they  would  not  have  been  liable  to  satisfy.  It  is  un- 
necessary to  determine  whether,  upon  the  shipment 
of  this  cargo,  the  liability  of  the  charterer  and  the 
lien  of  the  owner  altogether  ceased,  as  well  in  respect 
of  demurrage  already  incurred,  as  of  any  species  of 
liability  that  might  afterwards  arise,  for,  whether 
such  liability  wholly  or  in  part  continued  or  ceased,, 
the  owner  might  claim  the  benefit  of  his  lien 
against  tho  consignee  of  the  cargo,  either  as  a  sub- 
stituted or  an  additional  or  collateral  security  for  the 
freight  and  demurrage.    No  case  has  been  decided 
in  which  the  question   has  turned  npon  words 
like  this.     We  must,  therefore,  decide  this  case- 
according  to  what  we  believe  to  have  been  the 
intention  of  the  parties,  to  be  collected  from  the 
lan^age  of  the  two  instruments  taken  together. 
It  is  true  that,  had  the  two  constituted  but  on» 
contract  between  the  owner  and  the  consignees,  it 
is  most  unlikely  that  the  consignees  would  have 
allowed   their  cargo  to  stand  as  a  security  for 
demurrage  already  incurred,  and  not  by  reason  of 
any  act  or  de&ult  of  theirs ;  but  wc  must  remem- 
ber that  the  charterparty  was  entered  into  betweea 
the  owner  and  the  charterer  before  it  could  be- 
known  what  compensation  the  owner  would  become 
entitled  to,  whether  in  respect  of  freight  or  demnr- 
rage  or  any  other  incident  of  the  adventure.  I  think, 
therefore,  that  the  verdict  for  the  plaintiff  for  80?. 
ought  to  stand,  and  the  judgment  of  the  Court  of 
Queen's  Bench  upon  this  point  should  be  affirmed, 
■file  next  question  is,  whether  the  Uen  extends  to- 
the  compensation  claimed  for  the  detention  of  the 
ship  after  the  lapse  of  ten  days  on  demurrage. 
Now  the  words  are  "  freight,  dwd  freight,  demur- 
rage, and  average  ;  "  and  it  seems  to  me  impossible 
that  this  claim  should  come  within  either  of  these 
words.    I  think,  therefore,  the  judgment  below 
must  also  be  affirmed  upon  this  point.    It  remains 
to  be  considered  whether  the  claim  to  unliquidated 
damages  for  the  not  having  shipped  a  complete 
cargo  can   be  claimed  as   dead  &%ight,  and  so 
brought  within  the  lien  to  which  the  owner  was 
entitled.    Now,  inasmuch  as  we  have  no  means  of 
ascertaining  the  amount  of  these  damages,  except 
by  consent  or  by  verdict  of  a  jury,  they  cannot  De 
brought -trithin  the  strict  legal  meaning  of  the  term 
"  dead  freight,"  which  must  be  a  sum  ascertained  or 
ascertainable  by  tho  charter  party  itself,  as  where 
a  complete  cargo  is  agreed  to  be  1000  tons  at  » 
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specific  snm  as  20«.  per  ton,  and  therefore  the  term 
"dead  freight"  in  this  condition  must  mean  the 
oaliqnidated  damages  for  not  shipping  a  full  cargo, 
or  it  has  no  meaning  at  all  with  reference  to  the 
whole  effect  of  this  charter  party.    But  we  often 
Sod  words  in  these  printed  instruments  which  are 
to  fruned  and  introduced  as  to  be  applicable  to  a 
great  variety  of   different  cases  which   have  no 
location  at  all,  and  therefore  no  meaning  and 
^ect  whatever  in  the  particular  case  in  which 
such  a  question  as  this  arises.    I  am  far  from 
sajing  tW  a  different  construction  is  to  be  put 
Dpon  words  in  print  and  words  in  writing,  but  it 
may  be  in  an  instrument  of  either  character,  but 
more  especially  where  it  is  in  a  printed  form,  that 
a  word  or  term  of  this  description  must  be  read 
with  the  implied  addition  of  the  words  "  if  any." 
After  all,  we  are  in  this  case  to  draw  oar  own  in- 
ferences as  to  the  meaning  of  the  parties  in  the  use 
of  these  words,  and  if  they  are  doubtful,  and  there 
he  no  eyidence  on  the  one  side  or  the  other  of  their 
bearing  a  particular  meaning  among  commercial 
men,  we  must  put  such  a  construction  upon  them 
ts  we  think  calculated  to  give  effect  to  the  real 
intention  of  the  parties  ;  and  if  they  are  of  a  doubt- 
ful  import  they  should  have  a  reasonable  interpre- 
tation; and  it  certainly  docs  not  seem  reasonable 
tiatthese  parties  should  have  agreed  upon  a  lien 
lib  this,  the  effect  of  which  would  be  that,  when- 
«rer  the   cargo    becomes    deliverable    upon  the 
atriral  of  the  ship  it  will  be  impossible  for  the 
foaagnees  to  satisfy  the  lien  and  to  obtain  pos- 
Msaion  of  their  property,  unless    by  agreement 
hetween  the  parties,  as  to  the  amount  of  damages 
claimed  by  reason  of  the  deficiency  of  the  cai-go, 
n  matter  upou  which  they  are  very  unlikely  to 
«gree,   or  by   means  of   the  verdict  of   a  jury 
or  the  ttward    of  an    arbitrator,    which    might 
But  be    obtained    for    months,    or    even    for 
jears,  after   the   arrival  of   the  vessel.     I  may 
add,  that  if  we  are  to  put  a  strictly  literal  con- 
nnution  upon  these  words,  a  claim  to  damages 
bj  reason  of  the  shipment  of  a  deficient  cargo 
cannot  be  brongbt  within  the  true  meaning  of  the 
*ord  "  freight,'  which  imports  a  sum  certain  to  be 
(aid  in  respect  of  the  conveyance  of  goods  in  a 
ahip,  and  lliereforo  the  term  "dead  freight,"  as 
weU  observed  by  Lord  Ellenborough,  in  the  case  of 
I'hiUip*  V.  Rodie  {stip.),  cannot  be  properly  used  as 
<i«jignating  the  unhquidated  damages  recoverable 
hj  reason  of  the  breach  of  contract  to  ship  a  full 
and  complete  cargo.  And  this  view  of  the  question 
last  raised  being  supported  by  the  case  of  jPear»o» 
f .  Goadien,  I  think  the  plaintiff  cannot  be  entitled 
to  a  lien  for  a  short  shipment,  as  in  this  case,  under 
the  term  "  dead  freight."    I  have,  indeed,  great 
<iifficiilty  in  understanding  how  a  lien  can  exist  for 
a  asm  of  money  not  Jascertained   at    the    time 
when  the  goods  upon  which  the  lien  is  supposed 
to  attach  are  deliverable    according  to  the  con- 
tiact,  nor    capable  of  being  ascertained  but  by 
the  award  of    an   arbitrator    or    the    verdict  of 
*  jury.    Bat  since  this  case  was  ar^ed  we  have 
been  inioniied  of  the  judgment  dehvered  by  the 
HoQM  t£  Ltvds  in  a  case  of  McLean  v.  Flemirig 
(xip.),  in  wlncli  it  was  held  that  damages  by  reason 
cftheilmiaant  of  less  than  a  full  cargo  might  be 
nooTCBM  M  dead  freight,  and  we  are  no  doubt 
booad  by  Hak  decision.    In  that  case,  however, 
the  mamil  of  t^  damages  was  cwable  of  bemg 
<*  QHK  MMitMBed,  inasmuch  as  the  short  ship- 
Id  «f  4b«  tfpeoific  quantity  of  210  tons  of 


bones,  the  stipulated  freight  being  35«.  per  ton. 
This  is  in  the  nature  of  dead  freight,  strictly  so 
called,  and  is  thus  distinguishable  from  the  case 
now  before  the  court.  Upon  the  whole,  therefore, 
I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  should  be  afiSimed. 

Judgment  affi)imed. 

Attorneys  for  the  plaintiff,  Shum  and  Gvoemncm. 

Attorneys    for    tne    defendants,    Thomas   and 
HoUams. 


lEqutts  Courts. 
— * — 


COirST  OF  AFFEAIi  IZT  CHAVCEBT. 

Beported  by  Thomas  Bkooksbahk  and  E.  Stewaxi  Sochb, 
Eaqn.,  Barriaten-at-Law. 

Nov.  15  and  25, 1870. 

(Before  the  Lord  CnANCEiiOR  (Hatherley), 

Butler  v.  Ghat. 

Will — Tomer — Defavli  of  appointment. 
T.  Jr.,  bij  his  iviU,  gave  tJie  restcme  of  his  estate 
amongst  his  datighters,  and  directed  that  each 
.  daughter  should  have  Hie  dividends  on  Jier  share 
for  lier  separate  tise,  with  power  to  dispose  of  tlw 
principal  among  lier  children;  and  if  any  dauglder 
left,  no  child,  Jwr  share  teas  to  fall  into  me  residue. 
S.  G.,  one  of  his  daughters,  by  Iter  wiU,  after  re- 
citing  her  fatJier's  wiU,  gave  tlie  sum  of  money 
xchich  she  had  power  over  under  tlie  wul  of  her 
father,  amongst  A«r  children,  giving  nominal  sums 
to  some  of  them,  and  giving  a  specified  sum  of 
60001.  Consols  to  one,  on  his  covenanting/  to  pay 
tlie  interest  to  itvo  of  his  sisters.      Tlie  testatrix 
theti  gcrno  certain  legacies,  and  directed  her  just 
debts'to  be  paid,  and  gave  tlie  residue  of  her  per- 
sonal estate  and  effects  to  her  son,  J.  E.  G.    A 
question  arose  whether  the  will  of  8.  G.  operated 
as  an  appointment  of  the  remainder  of  the  share 
of  T.  L.s  estate,  or  wltether  it  went  to  lier  chil- 
dren equally  in  default  of  appointment.   The  ques- 
tion having  been  brought  before  the  court  by  a  special 
case,  Mai  ins,  V.C.,  decided  that  J.  E.  O.  took  the 
remainder,  either  under  tlie  appointment  by  the 
wHl  as  a  valid  appointment  under  the  power,  or 
as  a  gift  of  tohat  became  part  of  tlie  testatrix's 
estate  in  default  of  appointment. 
Held  (reversing  the  decree  of  tlie  Viee-ChanceUorJ, 
tliat  under  the  first  will  8.  Q.  liad  a  life  interest, 
with  a  power  of  appointment  amongst  her  chilr 
drev,  and  that,  if  she  did  not  exercise  that  power, 
equity  would  imply  a  gift  in  default.     Upon  tlie 
eoneCruction  of  the  will  tlie  testatrix  did  not  intend 
this  money  to  go  amumgst  the  residue  of  her  per- 
sonal estcUe.    It  remained  unappointcd,  and  could 
be  divided  amongst  the  children. 
This  was  an  appeal  from  a  decree  of  Malins,  V.C., 
under  the  following  circumstances  :  Thomas  Lewis 
by  his  will,  executed  in  May  1816,  after  reciting 
that  he  had  a  power  of  disposition  over  the  pro- 
perty of  a  deceased  son,  made  several  pecuniary 
bequests,  and  then  proceeded : 

The  rest  of  his  (the  son's)  property  to  fall  into  my 
residnnm,  or  an  aooonnt  kept  separate  for  the  same,  and 
both  Bums,  whether  conaolioated  or  kept  separate,  to  be 
equally  divided,  share  and  share  alike,  amone  all  m_y 
children  who  are  now  or  were  then  living.  My  will  is 
that  a  trust  fond  may  be  formed  as  soon  as  possible,  and 
invest  the  money  as  it  comes  in  on  the  Three  per  Cent. 
Consols,  in  the  names  of  tmatees  (whom  he  named). 
And  when  the  fund  acoomolatea  to  a  sum  sufficient  to 


Digitized  by 


Google 


228-Vol.  XXV.,  N.  s.] 


THE  LAW  TIMES  REPORTS. 


[Oct  14, 1871. 


CllAX.] 


BuTUB  V.  Gray. 


[Cauc. 


diride  500/.  to  each  of  my  children,  my  will  is,  that  the 
■ame  be  invested  in  the  Three  per  Cent.  ConKols,  in  the 
names  of  each  of  those  of  my  son  George  and  Mr.  William 
Kirkpatrick,  the  dividends  for  each  of  mj  children's  own 
Qse  dnring  their  respective  lives,  and  if  they  have  a  child 
or  children  born  in  wedlock,  then  the  principal  to  be  at 
the  disposal  of  the  parent  by  will  to  such  child  or  children  ; 
but  should  either  or  any  of  my  children  die  unmarried, 
or  if  married  have  no  child  or  children,  or  any  that  does 
not  attain  the  sge  of  twenty-one  years,  then  my  will  is 
tiiat  the  share  ot  the  residuum  fund  belonging  to  snoh  of 
my  children  who  die  may  revert  back  into  the  residnnm 
for  the  benefit  of  the  survivors  ;  and  my  will  is  that  my 
daughter's  share  of  the  residuum  thus  directed  to  be  from 
time  to  time  invested  in  the  Three  per  Cents,  in  each  of 
their  names,  together  with  those  of  my  son  George  and 
Mr.  William  Kirkpatrick,  be  for  their  sole  use  and  benefit, 
not  subject  to  the  debts  or  control  of  any  husband  they 
have  or  may  intermarry  with,  the  dividends  for  their  own 
use,  and  their  own  receipts  for  the  same  to  be  a  sufficient 
discharge,  with  full  power  to  dispose  of  the  principal 
among  any  child  or  children  in  such  shares  and  propor- 
tions as  they  by  a  will  direct. 

At  the  death  of  the  testator  there  were  eight 
surviving  children.  Sarah  Gray,  one  of  the 
children,  made  her  will  iu  August  184i>,  and  after 
reciting  her  power  to  dispose  By  will  of  her  share, 
proceeded  as  follows : 

Now,  in  exercise  of  the  raid  power  created  by  the  said 
will,  and  of  every  other  power  enabling  me  in  that  behalf, 
I  do  by  this  my  will  appoint  and  dispose  of  the  said  sum 
of  70641.  8>.  9(1.,  3i.  per  Cent.  Consolidated  Annnities, 
and  all  other  the  trust  moneys,  stocks,  fnnds,  and  seen- 
rities  which  by  any  change  or  changes  ot  investment  may 
be  substituted  for  the  same  or  for  any  part  or  parts 
thereof,  and  all  other  the  trust  moneys,  stooKs,  funds,  and 
securities  which  may  hereafter  form  i»rt  of  or  be  in  any 
way  comprised  in  the  share  or  shares  which  by  virtue  of 
the  said  will  of  my  said  late  father  I  have  power  to 
appoint  or  dispose  of,  by  this  my  will,  amon^  all  my  said 
chudren  in  the  shares  and  proportions  following. 

The  testatrix  then  gave  a  legacy  of  2uZ.  out  of 
the  trust  funds  to  her  lour  daughters,  and  pro- 
ceeded as  follows : 

And  as  to  the  sum  of  60001.  S(.  per  Cent.  Consols, 
further  part  thereof  to  my  son  tiie  said  John  Edward 
Gray,  he  covenanting  within  one  month  from  the  period 
of  the  said  60002.  bein^  paid  to  him,  that  he,  his  heirs, 
&o.,  will  pay  the  diviaends  thereof  to  the  said  Bebeooa 
Gray  and  B.  8.  Gray  (two  of  the  daughters),  under  the 
oonditionB  therein  mentioned. 

The  testatrix  then  gave  certain  legacies  to  per- 
sons who  were  not  objects  of  the  power,  and  con- 
tinued : 

I  direct  that  all  my  just  debts  and  foneral  and  testa- 
mentary expenses,  and  the  several  pecuniary  legacies 
hereinbefore  |riven,  or  which  I  may  give  b^  my  oodioil 
hereto,  shall  in  the  first  instance  be  fmly  paid,  and  after 
payment  thereof  I  give  all  the  residue  of  my  personal 
estate  and  effects  whatsoever  and  wheresoever,  not 
thereinbefore  specifically  bequeathed,  which  shall  bislong 
to  me  at  the  time  of  my  decease,  or  which  by  virtue  <h 
any  general  power  I  am  able  to  dispose  of  by  this  my 
will,  unto  my  son  the  said  John  £dwara  Gray,  his  execu- 
tors, administrators,  and  assigns. 

In   the  court   below,  the  Vice-Chancellor,  in 

deciding  in  favour  of  the  defendant,  said :  "  Now, 

on  the  part  of  the  plaintiff,  two  objections  are 

made  to   this  will,   operating  on  the   residuary 

portion,  that  is,  the  fund  ultra  the  60001.  stock, 

and  SOL  sterling.    First,  it  is  said  that  it  cannot 

pass  because  there  is  a  charge  of  debts.    But  that 

IS  unimportant,  because  what  is  said  is  '  all  just 

debts,  and  funeral  and  testamentary  expenses  are, 

in  the  first  instance  to  be  fully  paid.'     The  mean- 

^  of  that  is,  that  thev  are  to  do  paid  out  of  the 

id  which  is  applicable  to  pay  them,  viz.,  her 

t  property,  over  which  she  nai  a  general  power 

kppomtmcut.     These  being  paid,  she  had  a 


right  to  dis])ose  of  the  rest  as  she  thought  fit.  In 
my  opinion  the  first  objection  fails  nltogetho',  and 
the  case  of  ClogsUmn  v.  Walcoft  does  not  apply. 
The  direction  as  to  payment  of  debts,  Ac,  means 
that  they  are  to  be  paid  out  of  the  property  which 
is  applicable  to  their  payment.  Tne  second  por- 
tion of  the  will  is  different,  because  it  says  all  the 
residue  of  her  personal  estate  and  effects  what»). 
ever  and  wheresoever,  not  thereinbefore  specifically 
bequeathed,  which  should  belong  to  her  at  tb^ 
time  of  her  decease.  That  means  property  of  her 
own,  or  which  she  was  able  to  dispose  of.  Kow 
the  property  in  question  was  property  over  which 
she  had  no  general  power.     The   power  was  a 

? articular  power— viz.,  to  appoint  to  her  children, 
f  the  words  are  strictly  adhered  to,  it  is  clear  that 
these  words, '  over  which  she  had  a  general  power.' 
would  extend  the  operation  of  the  will.  This,  in 
reaUty,  they  do.  But  the  diflSculty  is,  you  must 
reconcile  every  part  of  the  will,  if  possible.  [After 
referring  to  the  tenrs  of  the  will  down  to  the 
bequest  of  the  201.  legtkcies,  the  Vioe-Chancellor 
continued :]  That  is  about  as  clear  an  intention  of 
giving  everything  which  she  had  any  power 
over  as  can  weU  be  imagined,  and  it  must 
be  taken  that  everything  passed  according  to 
that  part  of  the  will.  Then  as  to  the  s^res 
of  the  children,  two  of  them  are  to  have  20/., 
and  two  others  20!.,  the  whole  family  consisting  of 
four  daughters  and  one  son ;  she  having  expressed 
a  positive  intention  to  give  a  share  to  the  children 
of  all  that  she  had  under  her  father's  will.  I  cas 
only  make  the  whole  of  the  will  consistent  bj 
saying  that  that  which  was  not  given  to  the 
daughters  mnst  be  given  to  the  son.  The 
daughters  are  not  to  take  the  6000/.  stock,  tbej 
are  to  have  801.  sterling.  The  other  is  not  given 
to  the  daughters ;  and  inasmuch  as  it  was  the  in- 
tention to  give  the  whole  among  the  children,  that 
which  the  daughters  do  not  take,  I  think  it  neces- 
sarily follows  the  son  must,  and  that  I  think  was 
the  intention  of  the  testatrix.  Then,  that  inten- 
tion being  so  clearly  expressed  by  the  first  part  <^ 
the  will,  is  there  sufficient  language  in  the  second 
part,  namely,  by  the  use  of  the  words,  '  over  which 
she  has  a  general  power  of  appointment,'  to  ex- 
clude the  son.  I  think,  in  order  to  reconcile  the 
one  part  of  the  will  with  the  other,  I  should  rather 
Gome  to  the  conclusion,  if  necessary,  that  the 
word  '  general '  found  its  way  there  by  some 
inadvertence,  that  it  was  not  in  accordance  with 
the  intention  of  the  testatrix,  and  that  this  part  of 
the  wiU  shows  an  intention  to  give  all  she  could 
givit  ia  the  son.  But  there  is  anather  point.  The 
will  of  the  testator,  Thomas  Lewis,  gave  the  resi- 
duary estate  among  all  his  children,  so  that  in  the 
first  part  of  the  will  every  child  would  take  an 
absolute  interest.  With  reference  to  the  daughters 
in  particular,  he  directs  that  they  shall  have  it  for 
their  separate  use  for  life,  with  jwwer  of  dispo- 
sition among  any  child  or  children  in  such  sbiU'es 
or  proportions  as  they  by  will  might  direct.  Now, 
does  tnat  mean  that  they  are  to  be  tenants  for  life 
with  remainder  to  the  children  P  because,  if  that 
is  the  case,  the  property  would  go  among  the 
children  as  in  default  of  appointment.  I  do  not 
think  that  is  the  right  view  of  it.  The  better  con- 
struction is,  that  the  first  part  of  the  will  gives 
the  property  absolutely,  and  is  cnt  down  omy  to 
enable  the  parents  to  give  it  to  the  children  if 
they  think  fit.  Either  the  will  of  Mrs.  Gray  does 
exercise  the  power,  or,  if  not,  she  herself  took  her 
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share  of  the  property  absolntely,  and  consequently, 
if  it  did  not  pass  by  the  exercise  of  the  power,  it 
did  pass  with  the  residue  of  her  estate,  so  that  in 
cither  view  of  the  case  I  come  to  that  conclusion, 
and  in  doing  so  I  am  satisfied  that  I  am  doing  that 
which  is  the  primary  duty  of  the  court,  namely, 
eSectoatingthe  intention  of  the  testatrix  ;  because, 
if  the  son  does  not  take  the  property,  I  am  con- 
Tinced  it  is  opposed  to  the  wishes  of  the  testatrix." 
The  pkuncifTs  appealed. 

Cotton,  Q.  C.  and  8.  P.  Buthr,  in  support  of 
the  appeal,  contended  that  the  will  of  the  testatrix 
was  not  a  complete  exercise  of  the  power  of 
tppointroent  given  to  her  by  her  fether's  will,  but 
only  an  exercise  to  the  extent  of  the  four  pecuniary 
iegaciesand  the  6000t.  Consols,  and  that  the  residue 
of  the  share  was  divisible  among  all  the  children 
equally.  In  construing  the  testatrix's  will,  it  was 
plain  from  the  context  that  she  was  there  dealing 
only  with  her  own  property,  and  not  with  that 
over  which  she  bad  a  mere  power. 

C.  ffa?i,  for  the  defendant  Gray,  contended  that 
the  will  of  Sarah  Gray  was  a  complete  exercise  of 
the  power,  and  that  the  defendant,  as  appointee, 
was  entitled  to  the  residue  of  the  share. 
Freelinj  for  the  trustees. 
The  following  cases  were  cited : — 

Brown  t.  Higg*  4  Ves.  703, ;  5  lb.  495 ;  8  lb.  561 ; 

Clonfloun  V.  Watcolt,  13  Sim.  523; 

Mndditon  y.  A  ntlreio.  1  Veg.  sen.  57 ; 

EUiott  y.  EUioit,  5  Sim.  321 ; 

Be  Stevem'  H  ill,  L.  Kep.  6  Eq.  597. 

The  Lord  Cua>-cellor  (Hatherley.) — Two  points 
arise  in  this  case.  The  first  is  the  question.  What 
was  the  interest  of  Mrs.  Gray  under  her  father's 
win?  Was  it  an  absolute  interest  defeasible  only 
in  the  event  of  her  dying  without  leaving  any 
children  at  all,  or  without  leaving  children  who, 
beinc  sons,  sboald  attain  the  age  of  twenty-one, 
or,  being  daughters,  should  attain  that  age 
or  marry;  or  was  it  a  simple  life  interest  with 
power  to  distribute  among  her  children,  if 
children  she  had,  and  a  gift  over  in  the 
erent  of  there  not  being  children,  so  as  to  bring 
the  case  within  the  doctrine  laid  down  by  Miiddison 
V.  Andrew  and  Broum  v.  Hlgge,  and  that  class  of 
cases,  in  which  the  duty  of  exercising  the  power  on 
hehalf  of  the  objects  of  the  power  was  imposed 
npon  the  previous  tenant  for  life,  and  in  the  event 
ot  the  power  not  being  folly  exercised  the  objects 
thereof  took  as  in  default  of  appointment  ?  And 
the  next  question  is,  assuming  ner  interest  to  have 
heen  for  her  life  only,  and  that  there  was  a  power 
which  she  was  bound,  as  in  Brmon  v.  Htyna,  to 
«iecnte,  or  which  iu  default  of  execution  would 
create  an  interest  in  the  children,  has  she,  by  her 
will,  exercised  that  power  with  reference  to  the 
whole  fund  ?  Now  the  best  way,  of  course,  is  to 
Mcertain,  first,  what  is  the  interest  she  takes  under 
the  will  of  the  father.  That  will,  although  not 
very  artistically  worded,  is  sufficiently  plain  to 
>how  that  her  interest  was  intended  only  to 
he  a  life  interest,  with  a  power  to  appoint 
<uaong  her  children,  and  m  default  of  her 
having  children  (not  in  default  of  appointment) 
a  gift  Over  to  the  collateral  members  o!"  ner  family. 
TheraGaiB,in  that  view  of  the  case,  there  being  this 
power  to  Mppoint  among  children,  it  would,  if  not 
exeroMd,  oring  the  case  within  the  doctrine  of 
Brnmv.Higg$.  and  the  children  would  be  taken 
to  b*  Aracft  (Ajects  of  the  original  testator's 
t>ona^.   T  fwrihinn.  rni  thn  irill  of  Thomas  Lewis, 


the  Vice-Chancellor  seems  to  me  to  have  come  to 
an  extraordinary  conclusion,  that  the  lady  takes  an 
absolute  interest  in  the  property,  with  a  power  by 
will  of  making  this  disposition  amongst  the  chil- 
dren, but  if  the  power  be  not  exercised,  then  that 
the  property  falls  back  to  her  absolutely.  No 
doubt  there  may  be  some  colour  for  that  construc- 
tion npon  some  authorities,  some  of  which  were 
cited,  and  others  of  which  were  not  cited  before 
me,  which  have  gone  to  this  extent,  that  where  you 
find  a  child,  intended  as  the  object  of  bounty,  and 
a  share  described  as  that  child's  share,  and  then  a 
simple  settlement  for  the  benefit  of  that  child  and 
her  family  (especially  in  the  case  of  daughters)  by 
which,  it  having  been  described  as  the  share  of 
the  child,  the  child  has  a  life  interest  given 
to  it,  with  remainder  to  other  children,  and 
nothing  more  is  said,  then,  as  in  the  case  of 
Mayer  v.  Town$(md  (3  Beav.  443),  it  has  been  held 
that  the  absolute  interest  of  the  child  is  not  by 
that  means  recalled,  that  the  child  takes  an 
interest,  that  the  settlement  is  made  in  the  event 
of  there  being  children,  and,  if  there  be  no  gift  over, 
the  child  is  considered  to  be  entitled  to  the  whole 
in  the  event  of  there  being  no  grandchildren.  The 
arrangements  made  have  reference  to  the  life 
interest  of  the  child,  and  are  supposed  to  be  only  by 
way  of  settlement  for  the  benefit  of  the  child's 
family,  but  in  the  event  of  there  being  no  settle- 
ment required,  either  by  there  being  no  marriage 
or  no  children,  then  the  absolute  interest  which  la 
first  conferred  by  the  will  remains  in  the  child, 
and  would  pass  to  that  child's  representatives. 
There  is  a  case  of  Brook  v.  Brook  (3  Sm.  <fc  GifT. 
280)  which  goes  a  little  further  than  that.  I  do 
not  think  it  was  cited,  and  I  refer  to  it  only  t« 
show  that  I  have  not  overlooked  it.  In  that 
case  there  was  a  bequest  very  much  like 
this  in  some  respects,  but  different  from  it 
in  other  respects  of  importance.  In  that  case 
there  was  a  plun  absolute  gift  to  a  lady  for  her 
separate  use — part  of  the  property  was  real  estate, 
if  not  the  whole — and  then  a  power  to  give  amoni; 
children  by  will,  with  no  limitation  over,  and 
nothing  at  all  pointing  to  a  life  interest  in  the 
property,  but  simply  this  power.  The  Vice-Chan- 
cellor held  that  the  circumstance  of  the  power 
being  given  did  not  bring  the  case  within  the  doc- 
trine of  Brown  v.  Higgt,  and  that  the  power  was 
there  given,  and  would  probably  be  given  for  the 
purpose  of  enabling  the  lady,  when  under  cover- 
ture, to  dispose  by  will  of  the  property,  and  that 
the  absolute  right  of  the  lady  to  the  property  was 
not  thereby  impeached.  But  here  the  case  is  dif- 
ferent in  two  particulars,  each  of  them  of  impor- 
tance. First,  the  sum  is  to  be  invested,  the  divi- 
dends are  to  be  paid  to  each  of  the  children's  own 
use  during  their  respective  lives,  and  if  they  leave 
a  child  or  children  bom  in  wedlock,  then  the  prin- 
cipal to  be  at  the  disposal  of  the  parent  by  will  t» 
such  child  or  children.  Further,  there  is  a  gift 
over  in  the  event  of  there  being  no  child 
or  children.  It  seems  to  me  impossible,  upon 
a  will  so  constituted,  to  hold  that  the  parent 
intended  more  than  a  tenancy  for  life  with 
this  power  to  appoint  among  children,  which  she 
was  bound,  according  to  the  decision  of  Brown  y. 
Higijg,  to  execute  ;  and  if  she  did  not  execute  it, 
the  interest  would  remain  vested  in  the  child,  and 
not  in  the  parent,  and  the  case  is  brought  within 
the  doctrine  of  the  oases  ot  Maddiaon  v.  Andrew 
and  Bro%Bn  v.  Higgs.  Now,  coming  to  the  will  it- 
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self,  upon  which  she  proposed  to  exercise  the 
power,  it  is  satisfactory  to  find  that  those  who  ad- 
vised her  took  the  above  view  of  her  interest. 
She,  by  her  will,  recites  the  power  at  full 
length,   and  then   intimates  her  desire   to    dis- 

E)se  of  everything  that  she  could  take.  [The 
ord  Chancellor  then  referred  to  the  terms  of 
the  will,  down  to  the  disposition  of  the  60001.' 
Consols.]  She  then  makes  a  complete  stop  as 
to  the  appointment.  It  is  remarkable,  of  course, 
that  apparently  she  has  not  even  appointed  fully 
the  70642.  Consols  that  she  had,  because  she  has 
only  given  about  801.  sterling,  and  6000i.  of  stock. 
She  expresses,  undoubtedly,  the  intention  to  dis- 
pose of  everything  amongst  the  children ;  but  as 
far  as  the  actual  disposition  goes,  this  is  all  I  find 
in  that  portion  of  the  will.  Then  she  proceeds  to 
give  various  legacies  to  persons  who  are  not 
objects  of  the  power,  not  referring  in  any  way  to 
the  power.  [The  Lord  Chancellor  then  read  the 
remainder  of  the  will.]  Now,  no  doubt  one  cannot 
help  having  one's  suspicions  whether  or  not  some 
mistake  has  not  occurred  here,  but  one  sees  at 
once  it  is  impossible  to  supply  it,  because  we  can 
only  construe  wills  by  what  we  find  in  them,  and 
if  we  have  suspicions  that  something  was  intended 
to  be  said,  they  can  only  be  suspicions  and  conjec- 
tures, and  we  cannot  supply  that  which  the  tes- 
tator or  testatrix  unfortunately  has  not  supplied. 
To  say  that  she  has  left  something  out  of  tue  will 
is  the  strongest  reason  for  saying  that  the  court 
cannot  attempt  to  make  out  that  something.  The 
Vice-Chancellor,  however,  thought  he  could  from 
this  will  spell  out  a  gift  to  the  son,  John  Edward 
Gray,  of  the  whole  remaining  balance  of  this  fund, 
which  she  had  by  her  father's  will  power  to 
appoint.  I  must,  of  course,  notice  the  reasoning 
on  which  the  Vicc-Chancellor  founds  his  conclu- 
sion, to  which  I  am  soiry  to  say  I  cannot  give  my 
assent.  [The  Lord  Chancellor  then  referred  to  the 
judgment  of  the  Vice-Chancellor  down  to  the  follow- 
ing words,  "that  which  was  not  given  to  the 
daughters  must  be  given  to  the  son."]  Now,  that  is  a 
part  of  the  reasoning  which  I  cannot  adopt.  I  really 
cannot  conceive  why  it  cannot  as  easily  be  said  that 
the  only  intelligible  meaning  is  that  what  she  has 
not  given  to  the  son  must  be  given  to  the  daugh- 
ters. I  cannot  see  a  reason  for  selecting  one  in 
preference  to  the  other.  It  might  be  a  more 
rational  interpretation  to  say  that  it  should  be 
given  rateably,  but  I  do  not  think  the  authorities 
will  allow  me  to  do  so.  I  cannot  do  that  which  the 
court  was  invited  to  do  in  the  case  of  Maddison  v. 
Andrew,  and  which  it  declined  to  do — namely,  take 
upon  itself  the  duty  of  disposing  of  what  the  testa- 
tor has  not  intended  to  dispose  of.  That  was  not 
an  irrational  suggestion  at  the  time  it  was  made, 
but  Lord  Hardwicke  did  not  think  it  proper  to  do 
60.  He  thought,  if  the  disposition  was  not  made, 
the  coart,  acting  as  trustee,  and  acting  for  chil- 
dren, might  make  an  equitable  distribution  among 
the  children.  Beasons  were  given  why  he 
should  not  give  to  one  of  them  as  much  as 
was  ^iven  to  another,  but  he  did  not  adopt 
that  view,  and  the  testator,  not  having  disposed 
of  the  fund,  all  the  court  could  do  was  to  give 
it  equally.  So  in  this  case,  I  confess  I  can  see 
no  possible  ground  on  wUch  I  can  distribute 
that  which  the  testatrix  has  not  distributed.  Al- 
though she  has  expressed  the  strongest  intention 
to  distribute  all,  she  has  not  distributed  ail.  She 
may  be  taken  to  have  been  very  desirous  that  the 


power  should  bo  exercised,  and  very  desiiaas  of 
conforming  to  the  rule  laid  down  in  Brown  v. 
Higgs;  but  if  she  has  not  done  so,  then  all  the 
court  can  say  is,  that  the  portion  ought  to  be  dis- 
posed of  amongst  the  children,  and  not  having 
oeen  disposed  of  by  her,  it  will  be  distributed 
equally  among  them  all.  I  think  that  the  whole 
of  the  share  of  Mrs.  Gray  in  the  trust  fund,  except 
the  four  legacies  of  20{.  and  the  60002.  Con8ols,wB8 
left  nnappoiuted  by  her  will,  and  that  the  order  of 
the  Vice-Chancellor  must  be  reversed. 
Solicitors  :  Beecheroft  and  Thompson. 


March  15  and  16. 
(Before  the  Loans  Justices.) 

BiCHAKDSON  V.  YOUSGE. 

Redemption  suit — Joint  inortgageeg  in  possetsioa 
for  more  tjian  twenty  years — Ti'ustees — Ackwjw- 
ledgment  in  writing  within  twenty  years  of  mort- 
gojjors  title,  but  signed  i>/  one  Durrlgagee  only — 
'Statute  of  Limitations  (3  4-  4  Will.  4,  r.  27)  s.  -^ 
Two  Joint  mortgagees  had  been  for  more  than  twenty 
years  in  possession  of  the  mortgaged  property.   In 
tlte  deed  by  which  the  moii/jage  %vas  tranyerred 
to  them,  ilwy  were  described  as  trustees,  and  to  thU 
deed  the  mortga/fm'  was  a  party.     A  suit  to  redeem 
tlie  property  was  instituted  against  them  by  the 
mortgagor,  who  relied  upon  a  written   acA-HWo- 
ledgment  of  his  title,  whicli  had  been  given  toithin 
twenty  years  before  the  filing  of  the  bill.     This 
acknowledgment,  hoieever,  tea*  signed  by  one  only 
of  tlte  mortgagees,  he  being  the  person  wlu)  had 
had  tlic  active  managetnent  of  the  busiues*  con^ 
nected  with  tlie  trust : 
Held  {affirming  a  decision  of  Malins,  V.C.)  thai  the 
acknoioledgment  not  having  been  si-gned  by  both 
mortgagees,  tlie  right  of  redemption  was  barred 
by  sect.  28  of  3  &■  i  Will.  4,  c.  27. 
This  was  an  appeal  from  a  decree  of  Malins,  V.  C, 
dismissing  the  bill  in  this  suit.    The  bill  was  filed 
by  a  mortgagor  against  the  joint  mortgagees  for 
the  redemption  of  the    mortgaged  property,  of 
which  the  mortgagees  had  been  in  possession  for 
upwards  of  twenty  years  before  the  filing  of  the 
bill,  but  an  acknowledgment  in  writing  of  the  title 
of  the  mortgagor  had  been  given  within  twenty 
years  before  the  filing  of  the  bill,  signed,  however, 
by  one  only  of  the  mortgagees.    The    mortgage 
money  belonged  to  the  mortgagees  as  trustees, 
and  in  the  deed,  executed  in  the  year  1814,  by 
which  the  mortgage  was  transferred  to  them,  they 
were  stated  to  be  trustees.    The  mortgagor  joined 
in  this  transfer,  and  thereby  covenanted  with  the 
trustees  for  repayment  of  the  mortgage  debt.  The 
defendants  entered  into  possession  on  receipt  of 
the  rents  of  the  estate  in  the  year  1846,  and  they 
remained  in  such  possession  or  receipt  up  to  the 
filing  of  the  bill,  which  was  in  1867.    In  tne  year 
1854  an  acknowledgment  in  writing  of  the  title  of 
the  mortgagor  was  signed  by  Wilson,  one  of  the 
defendants,  who  acted  in  the  management  of  the 
trust.      The  Vice-Chancellor  held  that  such  sn 
acknowledgment  was  insufficient  within  sect.  28 
of  3  &  4  Will.  4,  c.  27,  to  prevent  the  mortgagor's 
right  of  redemption  from  being  baired  by  Lapse  of 
time,  and  he  therefore  dismiswd  the  bill.    Fram 
this  decision  the  plaintiff  appealed. 

OUuse,  Q.C.  and  Freeman,  on  behalf  of  the  «?• 
pellant,  contended  that  two  or  more  mortgagees 
who  were  trustees  were  in  efTect  but  one  mort^iagee. 
They  had  no  separate  Laterests.    The  acknowledg- 
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tnent  of  title  given  by  one  must  be  taken  to  have 
been  given  in  this  case  on  behalf  of  both  mort- 
gagees, and  to  have  been  the  act  of  both,  just  in 
the  same  way  as  the  entry  of  one  of  several  joint 
tenants  is  held  to  be  the  entry  of  all  the  joint  ten- 
mmta.  So,  also,  waste  committed  by  one  of  several 
joint  tenants  is  held  at  law  to  be  the  waste  of  all 
the  joint  tenants  :  (2  Cruise's  Dig.  446.)  The  plain- 
tiff ought  at  anyrate  to  be  allowed  to  redeemamoiety 
of  the  estate,  but  such  a  construction  of  the  pro- 
vi-ions  of  the  statute  would  be  highly  inconvenient, 
for  the  reaj^onable  construction  was  that  that  part 
of  st-ct.  '28  of  the  Act  which  provides  for  the  case 
of  there  being  more  than  one  mortgagee  was  only 
in:ended  to  apply  to  a  case  where  the  mortgagees, 
eiUier  at  the  time  of  the  creation  of  the  mortgage 
or  sabsequcntly,  had  separate  interests  in  the 
mortgage  money,  and  not  to  the  case  of  trustees 
sfao  always  had  a  joint  interest.  If  a  diSbrent 
oonstmctioa  was  adopted,  the  result  would  be  that 
ack  joint  mortgagee  might  separately  acknow- 
Idlsre  the  title  of  the  mortgagor,  and  yet  the 
mortgagor  would  have  no  right  of  reilemption. 
Moreover,  in  the  present  case,  if  the  defendant, 
Younge,  who  hud  not  signed  any  acknowledgment, 
died  to-morrow,  the  nlaintiS  would  at  once  acquire 
»  right  to  redeem.  These  results  would  bo  very 
absurd,  and  it  would  bo  a  much  sounder  construc- 
tion of  the  section  to  hold  that  the  acknowledg- 
ment of  o»e  trustee  was  enough  to  preserve  the 
mortgagor'^  right  to  redeem.  They  referred  to 
Bobinton  r.  Hofman,  4  Bin;.  582  ; 
Chnnneli  v.  Diichbum,  5  M.  &  W.  495 ; 
Fordham  v.  Wallis,  10  Ha.  217. 
Cntfon,  Q.C.  and  C.  W(dkpi;  on  behalf  of  the 
defendants,  contended  that  in  the  first  part  of  sect. 
"28  of  the  Act  the  word  "mortgagee  was  to  be 
retd  as  including  "  mortgagees,  and  then  it  would 
amount  to  a  positive  enactment  that  an  acknow- 
ledgment of  the  title  of  the  mortgagor  in  order  to 
be  effectual  must  be  signed  by  the  "mortgagees," 
if  there  were  more  than  one,  that  is,  by  all  of  them. 
Then  the  proviso  which  followed  did  not  apply  to 
a  case  where  the  joint  mortgagees  had  but  one 
interest,  as  was  the  case  with  trustees,  but  to  a 
CMe  where  each  mortgagee  had  a  separate  or 
divided  interest  in  the  mortgage  money.  They 
cited 

TTay  y.  Bnatetl,  5  Ha.,  55 ; 
a^ie  T.  Johiuon,  3  Scott,  289. 
G3a»»e,  Q.C.  was  heard  in  reply. 
Lord  Justice  Mklt.tsh  said  that  the  suit  was 
instituted  to  redeem  a  mortgt^ed  estate,  and  the 
case  of  the  defendants  was  that  they  had  been  for 
more  than  twenty  years  before  the  filing  of  the 
bill  in  possession  of  the  property,  and  that  oonse- 
qneiitly  the  mortgagor's  right  of  redemption  was 
laired  by  the  provisions  of  the  Statute  of  Limita- 
tions.   To  this  the  answer  of  the  plaintifl'  was  that 
<*»  of  the  defendants,  who  were  joint  mortgagees 
and  who  were  trustees  of  the  mortgage  money, 
bad  wiUiin  twenty  years  before  the  filing  of  the 
Wl  si^ed  a  written  acknowledgment  of  the  pUin- 
uTb  fiUe.    It  was  admitted  by  the  defendants  that 
the  ai^nowledgment  which  was  given  was  a  suffi- 
cient one  within  the  statute  if  it  was  given  by  the 
proper  person ;  but  the  question  was  raised  on  the 
««utmction  of  the  28th  section  of  the  Act  as  to 
tbe  effect  of  an  acknowledgment  in  writing  of  the 
mortgagor's   title   signed   by  one   only   of   two 
jwt  mortoagees  who,  on  the  &ce  of  the  mort- 
g»ge  deed;  were   stated   to   be  trustees  of    the 
BMtgage  money.    In  this  case  the   result  was 


the  same  as  if  the  mortgagees  had  been 
stated  to  be  trustees  in  the  original  mortgage 
deed,  for  though  tlie  mortgage  became  vested  in 
the  defendants  by  means  of  a  transfer,  yet  the 
mortgagor  was  a  party  to  the  deed  of  transfer,  and 
he  covenanted  with  the  defendants  to  pay  th& 
mortgage  money.  In  the  argument  on  the  appeal 
three  different  mterpretations  of  the  28th  section 
of  the  Act  had  been  suggested.  The  first  of  theso 
interpretations  was,  that  a  written  acknowledgment 
of  the  mortgagor's  title  signed  by  one  of  the  two 
joint  mortgagees  would  nind  tnem  both ;  the 
second  interpretation  was,  that  an  acknowledgment 
signed  by  one  would  keep  alive  the  mortgagor's 
right  of  redemption  with  regard  to  a  moiety  of  the 
mortgaged  estate ;  and  the  third  interpretation  was, 
that  an  acknowledgment  in  writing  signed  by  only 
one  of  the  joint  mortgagees  could  in  the  circum- 
stances of  the  present  case  have  no  effect  at  all. 
His  Lordship  could  not  but  think  that  if  the- 
framers  of  this  Act  had  been  thinking  of  such  a 
state  of  facts  as  this,  they  would  have  said,  either 
that  an  acknowledgment  in  writing  of  a  mort- 
gagor's title  signed  by  one  only  of  two  joint  mort- 
gagees, who  were  trustees,  should  bind  them  all, 
or  that  the  acknowledgment,  if  not  signed  by 
all  the  mortgagees,  in  such  a  case  should  have  no 
eSect ;  they  could  hardly  have  said  that,  if  one  out 
of  two  or  three  or  four  mortgagees,  who  were 
trustees,  signed  an  acknowledgment  of  the  title 
of  the  mortgagor,  he  should  be  enabled  to  redeem 
(aa  the  case  might  be)  one-half,  or  one-third,  or 
one-fotirth  of  the  mortgaged  estate.  Such  an  in- 
tention would  not  be  a  reasonable  one  to  attribute 
to  the  Legislature,  and  such  a  construction  ought 
not  to  be  adopted  unless  it  was  clear  that  no  other 
construction  could  possibly  be  put  upon  the  words. 
His  Lordship,  however,  was  of  opinion  that  no 
other  construction  could  be  adopted  but  that 
which  the  Yice-Chancellor  had  adopted.  It  might 
be  very  reasonable  to  say  that  where  there 
were  joint  mortgagees  an  acknowledgment  in 
writing  of  the  mortgagor's  title  should  bind  all 
the  mortgagees,  but  this  was  a  meaning  which 
could  not  oe  derived  from  the  words  used  in  sect. 
28,  which  were  too  plain  to  the  contrary.  His 
Lordship  thought  that,  taking  the  first  part  of  the 
section  alone,  it  would  be  necessary  that  the 
acknowledgment  should  be  signed  by  tJl  the  joint 
mortgagees,  and  that  the  provision  which  came  at 
the  latter  part  of  the  section  was  meant  to  apply 
to  a  case  where  the  joint  mortgagees  had  separate 
defined  interests  either  in  the  mortgage  money  or 
in  the  mortgaged  estate.  If  it  appeared  firam  the 
mortgage  deed,  or  if  in  any  other  way  it  could  bo 
discovered  that  the  mortgagee  who  had  signed  on 
acknowledgment  of  the  mortgagor's  title  had  a 
separate  interest  in  the  money  or  in  the  land,  then 
the  mortgagor  would  have  a  right  to  redeem  that 
interest.  But  if  on  the  contrary  the  joint  mort- 
gagees had  an  undivided  interest,  then  in  his 
Lordship's  opinion  an  acknowledgement  signed  by 
one  only  of  them  could  not  operate  to  keep  alive 
the  mortgagor's  ri^ht  of  redemption.  An  acknow- 
ledgment in  writing  would  nave  no  effect  in 
severing  the  joint  tenancy  of  the  mortgagees,  and 
it  would  be  singular  if  a  right  entirely  new 
should  come  into  existence  nearly  twenty  years 
after  the  mortgagees  entered  into  possession  of  the 
property.  There  was  nothing  to  show  in  the  pre- 
sent case  that  anything  had  been  done  to  sever  the 
joint  tenancy  of  the  mortgagees,  and  it  must  'be 
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taken  that  their  interest  remained  andivided. 
Coming  then  to  the  construction  of  the  28th 
■ection,  his  Lordship  expressed  his  opinion 
to  be  that  the  wonl  "  mortgagee "  as  osed 
in  the  first  clause  of  the  section,  must  in- 
clude "  mortgagees,"  for  if  this  were  not  so,  there 
trould  be  no  positive  enactment  at  all  with  regard 
to  the  case  of  more  than  one  mortgagee.  The  first 
clause  of  the  section  was  as  follows  : — "  When  a 
mortgagee  shall  hare  obtained  the  possession  or 
leceipt  of  the  profits  of  any  land,  or  the  receipt  of 
any  rent  comprised  in  his  mortgage,  the  mort- 
gagor,  or  any  person  claiming  through  him,  shall 
sot  bring  a  suit  to  redeem  the  mortgage,  but 
within  twenty  years  next  after  the  time  at  which 
the  mortgagee  obtained  such  possession  or  receipt, 
vnless  in  the  meantime  an  acknowledgment  of  the 
title  of  the  mortgagor,  or  of  his  right  of  redemp- 
tion, shall  have  been  given  to  the  mortgagor,  or 
some  person  claiming  his  estate,  or  to  the  agent 
of  sucn  mortgagor  or  person,  in  writing,  signed  by 
the  mortgagee  or  th*  person  claiming  through 
kim,  and  m  such  case  no  such  suit  shall  be  brought 
but  within  twenty  years  next  after  the  time  at 
which  such  acknowledgment,  or  the  last  of  such 
acknowledgments,  if  more  than  one,  was  given." 
Stopping  at  that  point,  his  Lordship  thought  it 
quite  clear  that  if  there  were  two  or  more  mort- 
gagees, it  would  be  unnecessary  that  if  the  mort- 
gagor's right  of  redemption  was  to  be  preserved 
after  twenty  years'  possession  by  the  mortgagees, 
ftn  acknowledgment  of  the  mortgagor's  title  must 
have  been  signed  by  both  the  mortgagees  within 
the  twenty  years.  The  section  said  that  the 
acknowledgment  was  to  be  signed  by  the  "  mort- 
gagee," and  that  must  mean  by  all  the  mortgagees 
if  there  were  more  than  one.  Signature  was 
a  personal  act ;  and  it  was  to  be  observed  that 
whereas  the  section  spoke  of  the  acknowledg- 
ment of  title  being  given  to  the  agent  of  the 
mortgagor,  it  said  nothing  about  the  acknowledg- 
ment being  signed  by  an  agent  of  the  mortgagee, 
and  therefore  his  Lordship  was  of  opinion  that  it 
would  not  be  snfiicient  to  have  the  acknowledg- 
ment signed  by  an  agent  of  the  mortgagee.  The 
arguments  used  for  the  purpose  of  showing  that  a 
trustee  who  was  a  mortgagee,  and  who  signed  an 
acknowledgment  of  the  mortgagor's  title,  must  be 
taken  to  have  signed  it  on  behalf  of  all  the  trustees 
amounted  in  efiect  to  this,  that  he  was  acting  as 
agent  on  behalf  of  his  co-trustees.  The  signature, 
however,  of  an  agent  of  a  mortgagee  would  not,  in 
his  Lordship's  view,  be  sufiicient  within  the  mean- 
ing of  sect.  28.  Then  the  proviso  which  followed  was 
this : — "  But  when  there  shall  be  more  than  one 
mortgagee,  or  more  than  one  person  claiming  the 
•state  or  interest  of  the  mortgagee  or  mortgagees, 
such  acknowledgment  signed  by  one  or  more  of 
such  mortgagees  or  persons  shall  be  efiectual  only 
as  against  the  party  or  parties  signing  as  afore- 
said, and  the  person  or  piersons  claiming  any  part 
•f  the  mortgage  money,  or  land,  or  rent,  by,  from, 
•r  under  him  or  them,  and  any  person  or  persons 
entitled  to  any  estate  or  estates,  interest  or  inte- 
rests, to  take  effect  after,  or  in  defeasance  of,  his 
wr  their  estate  or  estates,  interest  or  interests,  and 
shall  not  operate  to  give  the  mortgagor  or  mort- 
gagors a  right  to  redeem  the  mortgage  as  against 
the  person  or  persons  entitled  to  any  other  undi- 
vided or  divided  part  of  the  money,  land,  or  rent." 
His  Lordship  agreed  to  the  argument  that  this  pro- 
'viao  might  apply  to  the  case  of  there  being  joint 


mortgagees.  But  the  enactment  was  that  the  ac- 
knovrledgment  signed  by  one  or  more  of  the  mort- 
gagees should  be  efiectual  only  as  against  the  party 
or  parties  signing  it.  To  see,  therefore,  what  the 
effect  of  an  acknowledgment  of  the  mortgagor's 
title  so  signed  had  with  regard  to  the  right  of  the 
mortgagor  to  redeem  the  estate,  it  must  be 
ascertained  whether  the  party  or  parties  who 
signed  it  had  the  power  of  giving  a  receipt  for  the 
mortgage  debt,  or  of  in  any  way  affecting  the  right 
of  redemption.  This  showed  that  the  proviso  was 
intended  to  apply  only  to  the  case  of  the  mortga- 
gees having  separate  or  divided  interests,  and  this 
view  was  confirmed  by  the  fact  that  there  was  a 
reference  to  persons  being  entitled  to  an  nndivided 
or  divided  part  of  the  land  or  rent.  There  being 
separate  interests,  an  acknowledgment  signed  by 
one  of  the  mortgagees  was  not  to  affect  the  in- 
terests of  the  other  mortgagees.  Then  there 
followed  these  words  :  "  Where  such  of  the  mort- 
gagees or  persons  afore.said  as  shall  have  given 
such  acknowledgment  shall  be  entitlcnl  to  a 
divided  part  of  Uie  land  or  rent  comprised  in  the 
mortgage,  or  some  estat«  or  interest  therein,  and 
not  to  any  ascertained  part  of  the  mortgage  money, 
the  mortgagor  or  mortgagors  shall  be  entitled  to  re- 
deem the  same  divided  part  of  the  land  or  rent  on 
payment  with  interest  of  the  part  of  the  mortgage 
money  which  shall  bear  the  same  proportion 
to  the  whole  of  the  mortgage  money  as  the 
value  of  such  divided  part  of  the  land  or 
rent  shall  bear  to  the  value  of  the  whole 
of  the  land  or  rent  comprised  in  the  mort- 
gage." This  showed  that  the  Legislature,  having 
already,  as  they  thought,  dealt  with  the  case 
where  the  mortgagees  were  entitled  to  dis- 
tinct and  ascertained  shares  of  the  mortgage 
money,  considered  that  there  might  be  cases  where 
the  mortgagees  had  divided  among  themselves, 
not  the  mortgage  money,  bnt  the  mortgaged  pro- 
perty itself,  treating  themselves  as  the  owners  (rf 
it,  and  the  Legislature  thought  it  right  that  the 
mortgagor  should  have  a  right  to  redeem  in  snch 
a  case  as  against  any  of  the  mortgagees  who  had 
signed  an  acknowledgment  of  his  title  within 
twenty  years. 

Upon  the  whole  his  Lordship  thought  that 
though  this  28th  section  of  the  Act  was  not  without 
di£Bculty,  still  the  construction  which  he  lad 
mentioned  was  the  b*st  which  conld  be  adopted 
In  the  present  case  the  defendant  Wilson,  who 
had  signed  the  acknowledgment  of  the  mortgagor's 
title,  had  no  separate  interest  in  the  mortgage 
money.  The  mortgage  debt  remained  due  to  the 
mortgagees  jointty,  they  had  no  separate  or 
divided  interest  in  the  land  comprised  in  the  mort- 
gage, but  they  remained  joint  tenants  of  it.  The 
Vice-Chancellor  had  come  to  a  right  conclusion, 
and  the  appeal  must  be  dismissed  with  costs. 

Lord  Justice  Ji.mbs  was  of  the  same  opinion. 
It  was  a  very  material  fact  in  the  case  that  the 
mortgagees  were  in  the  transfer  of  the  mortgage 
stated  to  be  trustees,  and  it  mnst  be  nnderstood 
that  the  present  decision  applied  only  to  a  case 
where  the  mortgagees  were  trustees,  mid  were  so 
described. 

Solicitor  for  the  plaintiff,  B.  T).  Hughe*. 

Solicitor  for  the  defendants,  W.  31.  Wmkin*<»- 
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Matf  3  and  4. 

fie  Pocock's  Pourv;     Re  The  Trustee   Relief 
Act. 

Ciuloau  Annuity  Fund — Insurance  in — Power  of 
appoiuHitg  policy — Bij  tetUeinent  on  duu/jhtcr't 
marriaye — Life  esliUe  to  iute>uled  hnthaiiA — 
Xowimiiion  of  perton  to  talie — Acceptance  of  by 
diredor»—!J6  Geo.  3,  c.  73. 

The  Cuttomg  Annuity  and  Benevolent  Fund  teas 
ettablished  by  the  5(5  Geo.  3,  c.  73, /or  tlie  benefit 
(/  tridoirs,  cltildrtUt,  and  relatives  of  employes  in 
the  CuDtoins  ih>}Mxrtiaent,and  its  directors  were  em- 
fmcered  to  luhuH  as  entitled  to  tits  fund,  persons  not 
relatives  if  nominated  by  ttte  subscriber ;  but  Ute 
llih  section  provided  that  no  sum  payablfi  to  any 
teidotc  or  other  claimant  under  tlte  Act  should  be 
attiyuable  except  with  the  permission  or  approba- 
tion of  the  directors,  or  be  subject  to  the  jus  mariti 
«f  any  claimant.  By  tlte  rides  created  to  cany 
Mi  Vte  Act,  it  was  ordered  thai  any  admission  of 
a  nominee  should  take  place  during  the  life  of  tlie 
person  nominating  him ;  that  the  moneys  payable 
nuder  any  mteh  insurance  sliould  be  appropriated 
in  eottformlty  with  the  subscriber's  wM,  or  witli 
an  attested  instrtiment  utider  his  liand,  to  be  de- 
posited with  the  directors  during  his  life  or  within 
three  months  after  his  death ;  but  tluU  mie-third 
sSouLl  be  set  apart  for  the  suhscriber's  widow,  and 
the  remainder  alone  should  be  subject  to  his  direc- 
lionfor  tlte  benefit  of  his  widoto,  children,  rela- 
titet,  or  nominees,  didy  admitted  by  tlte  directors. 
And  tlioi,  if  there  shoidd  he  no  widoto,  the  witole 
thordd  be  applicable  as  lastly  tncnttoned.  Lastly, 
if  tJtere  shomd  be  no  such  direction,  the  fund  or 
(ke  proportion  of  tlie  fund  (as  the  case  might  be) 
Aoidd  go  to  the  stJjscribcr's  surviving  children, 
and  the  dtildren  (if  any)  of  his  deceased  eJiild. 

P.  vas  a  subscriber,  and  on  the  marriage  of  his  only 
daughter,  lie,  being  at  thai  time  a  widower,  in  con- 
sideration of  his  natural  love  for  her  and  ofOie 
marriage,  assigned  his  policy  and  all  increase 
thereof  to  trttstees,for  his  daughter  for  life,  for  Iter 
immind,  if  he  survived  Iter,  for  life,  and  after  tite 
decease  of  both  for  titeir  children,  aiwl  in  default 
ofckildren,  for  his  daughter,  her  executors,  admi- 
nistrators, and  assigns.  He  at  once  gave  the 
directors  fwtice  of  this  insti^utnent,  and  iliey  replied 
that  as  difficulties  migitt  arise,  it  wotdd  be  better  if 
P.  tcould  nominate  his  son-in-law  for  tIte  pur- 
poses of  tlie  settiement,  but  P.  being  satisfied  tlml 
tekat  he  had  done  was  in  compliance  with  tlie 
rvles,  took  no  farther  proceeding. 

Tke  daughter  died  in  her  father's  lifetime,  leaving 
OR  only  child.  The  father  was  a  widower  at  his 
death,  and  the  directors  paid  the  money  into  court. 

Sdd,  confirming  the  decision  of  Malins,  V.C.,  titat 
the  settlement  was  strictly  a  provision  for  the 
henefil  of  the  dauglUer  by  procuring  -a  marriage 
for  her;  that  this  was  not  the  less  so  because  it 
3att  to  tlie  son-in-law  a  life  interest  after  her 
death ;  theU  the  money  must  be  paid  to  the  settle- 
neni  trustees,  and  an  appeal  by  a  son  of  P.  pray- 
ing payment  to  himself  of  a  part  oftltefund  was 
disnissedwiih  easts. 
PeriltUish,  LJ.:  A  power  of  appointment  in  favour 
of  a  loit  wovid  be  well  exercised  by  an  appoint- 
"<n<  substantially  for  the  benefit  of  the  son,  as  for 
fi<  p«rpo»e  of  starting  him  in  life. 
This  was  a  petition  appealiiag  against  a  decision  of 
?™i>«.  V.U.,  ordering  that  a  sum  of  money  paid 
n>(o  Goort  under  the  Trostee  Belief  Act,  wnich 


sam  of  money  was  the  proceeds  of  a  policy  on  the 
hfe  of  the  late  Mr.  Charles  Montagu  Pocock,  should 
be  paid  to  the  petitioner,  Samuel  Leney,  and  to 
Charles  Woolnough,  as  the  nominees  of  Mr.  Pocock, 
under  the  following  circumstances  : 

Mr.  Pocock  in  the  year  1834  effected  an  insur- 
ance in  the  Customs  Annuity  and  Benevolent 
Fund  on  bis  own  life  in  the  sum  of  *2U00/. 

The  fund  referred  to  was  established  by  the 
56  Geo.  3, c.  73,  for  the  widows, children,and  relatives 
of  officers  or  persons  belonging  to  the  department  of 
Customs  in  England,  and  l>y  sect.  9  of  the  Act  the 
directors  were  empowei-ed  to  admit  any  persons  to 
be  the  nominees  of  any  subscriber  who  might  not 
be  relatives  of  the  said  subscriber,  and  such 
nominees  should  have  the  like  interest  in  the  fund 
as  if  they  had  been  relatives.  The  11th  section 
provided,  in  order  to  ensure  to  the  widows  of  the 
subscribers,  or  any  other  claimants  on  the  said 
fund,  the  full  benefit  intended  by  the  Act  as 
alimentary  provision  for  the  widows  or  other 
claimants  entitled  thereto,  that  no  annuity  or 
other  sum  of  money  payable  to  any  widow  or  other 
claimant  under  any  of  the  provisions  of  the  Act 
should  be  assignable,  except  with  the  permission 
and  approbation  of  the  said  directors,  or  any  three 
or  more  of  them,  or  liable  to  be  affected  by  arrest- 
ment, or  otherwise  attachable  by  any  creiditor,  or 
be  subject  to  the  jiis  mariti  of  any  husband  with 
whom  any  such  widow  or  other  claimant  might 
intermarry,  or  be  subject  in  any  manner  to  any 
debts  or  deeds  or  control  of  any  such  husband ; 
but  that  the  same  should  be  paid  to  each  widow  or 
other  claimant  entitled  thereto,  upon  her  own 
receipt  only,  notwithstanding  such  arrestment, 
attachment,  or  marriage ;  and  by  the  17th  section 
the  Act  was  made  a  pablic  one. 

Bythe  rules  and  regulations  of  the  sud  fund  it 
was  provided  (Rule  1)  that  the  fund  should  be 
raised  by  subscription  upon  the  principle  of  life 
insurance,  and,  together  with  the  contribution  of 
poundage  granted  by  the  Act,  should  form  a  fund 
for  the  widows,  children,  and  relatives  and  nomi- 
nees of  the  officers  or  persons  belonging  to  the 
department  of  Customs  in  England  ;  and  that  the 
admission  by  the  directors  of  a  nominee  or  nomi- 
nees of  subscribers  under  the  said  Act  should  take 
place  during  the  lifetime  of  such  subscriber.  By 
rule  12,  that  the  capital  money  forthcoming  at  a 
subscriber's  death  by  virtue  of  his  insurance 
should,  subject  to  the  following  regulations,  be 
appropriated  according  to  the  directions  contained 
in  his  will  or  codicil,  or  in  any  instrument  in 
writing  signed  by  him  in  the  presence  of  an  attest- 
ing witness,  and  deposited  with  the  directors 
during  his  life,  or  within  three  months  after  his 
death.  That  one-third  part  of  the  said  capital 
money  should  be  set  apart  as  the  widow's  portion, 
and  the  remaining  two-thirds  of  such  capital  money 
should  be  subjc^  to  the  directions  of  the  sub- 
scriber, and  should  be  applied  or  paid  in  any 
manner  or  proportion  he  might  think  proper  for 
the  benefit  of  his  widow,  children,  or  relatives,  or 
of  his  nominee  or  nominees,  who  should  have 
been  duly  admitted  by  the  directors.  That,  if  there 
should  be  no  widow,  the  whole  capital  money 
forthcoming  should  be  subject  to  the  directions  of 
the  subscriber  as  aforesaid,  and  that  where  a  sub- 
scriber should  not,  by  will  or  such  other  instm- 
ment  as  aforesaid,  have  directed  the  application  of 
the  capital  money  then  placed  at  his  disposal,  the 
same  should  become  the  property,  in  equal  pro- 
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portions,  of  his  child  or  children  living  at  his 
death,  and  of  the  child  or  children  or  other  issue 
then  living  of  such  of  his  children  (if  any)  as 
should  have  died  in  his  lifetime;  such  grandchil- 
dren or  other  issue,  nevertheless,  to  be  only 
entitled  among  them  in  equal  proportions  to  the 
share  which  his,  her,  or  their  re8))ective  parent  or 
ancestor  would  have  taken  if  Uving  at  the  death  of 
such  subscriber ;  and  by  Kule  14,  that  any  capital 
money  which  should  become  the  property  of  any 
infant,  except  as  provided  for  by  the  wiU  of  the 
subscriber  or  his  instrument  in  writing  as  afore- 
Kaid,  should  be  invested  in  such  stock  as  the 
directors  should  see  At,  in  the  names  of  the  tnistees 
of  the  fuud,  and  the  amount  of  stock  so  purchased 
should  be  held  by  them  for  the  benefit  of  such 
infants. 

By  the  marriage  settlement  of  Louisa  Anne 
Pocock,  the  only  daughter  of  the  said  Charles 
Montagu  Pocock,  with  Henry  Chevftllier  Cobbold, 
which  was  dated  the  23rd  May  1860,  and  was  made 
between  John  Chevallier  Cobbold  of  the  first  part, 
the  respondent  on  this  appeal,  Henry  Chevallier 
Cobbold  of  the  second  part,  the  said  C.  M.  Pocock 
of  tbc  third  piart,  the  said  Louisa  Aime  Pocock  of 
the  fourth  part,  and  Charles  Woolnough  and  the 
original  petitioner  and  present  re.spondent,  Samuel 
Leney,  of  the  fifth  part,  after  reciting  that  the  said 
C.  M.  Pocock  had  effected  the  above-mentioned 
policy,  and  that  according  to  the  rules  he  was 
entitled  to  nominate  and  appoint  any  perwns 
whom  he  might  desire  to  receive  the  amount 
thereof,  with  aU  increases  thereon  by  way  of  bonus 
or  otherwise,  and  that  in  consideration  of  his 
natural  love  and  affection  towards  his  daughter 
and  of  the  said  intended  marriage,  it  had  been 
agreed  that  he  should  appoint  the  said  C.  Wool- 
nough and  S.  Leney  as  his  nominees  to  receive  the 
said  20002.  and  all  increases,  to  hold  the  same  upon 
the  trusts  thereinafter  declared,  it  was  witnessed 
that  he  the  said  C.  M.  Pocock  sold,  assigned,  and 
transferred  to  the  said  C.  Woolnough  and  S. 
Iieney,  their  executors,  administrators,  and  assigns, 
all  that  ihe  said  policy,  and  the  sum  of  20002.,  and 
all  other  the  sums  of  money  to  be  received  and  re- 
covered in  respect  thereof,  and  all  his  estate,  right 
and  title  therein,  to  hold  and  receive  the  same  to 
them,  their  executors,  administrators,  and  assigns, 
upon  the  trusts  thereinafter  declared;  and  he 
nominated  and  appointed  them  jointly  and  separ- 
ately to  be  his  attorneys,  to  recover  and  receive  all 
moneys  which  might  become  payable  in  respect  of 
the  policy.  And  it  was  agreed  that  the  trustees 
should,  on  receipt  of  the  said  moneys,  invest  the 
same  as  mentioned  therein,  and  should  hold  the 
securities  upon  trust,  during  the  joint  lives  of  the 
said  H.  C.  Cobbold  and  Louisa  Anne  Pocock,  to 
pay  the  income  to  her  for  her  separate  use ;  and 
after  her  death,  in  the  event,  which  happened,  of 
the  said  H.  C.  Cobbold  surviving  her,  to  pay  the 
same  to  the  said  H.  C.  Cobbold  during  his  life; 
and  after  the  decease  of  the  survivor  of  them,  to 
stand  possessed  of  the  said  moneys  and  securities, 
and  the  income  thereof  upon  trust  for  all  and  every 
the  child  and  children  of  the  said  marriage  as  the 
said  H.  C.  Cobbold  and  Louisa  Anne  Pocock  should 
jointly  appoint,  and  in  default  of  such  appointment 
for  all  the  children  of  the  marriage,  sons  at 
twenty-one,  daughters  at  twenty-one  or  marriage, 
which  should  first  happen.  And  in  the  said  in- 
denture were  contained  the  usual  provisions  for 
maintenance,  education,  and  advancement  of  any 


child  or  children,  which  it  is  not  necessary  here  to 
state.  And  in  default  of  such  children  as  afore- 
said, in  trust  for  the  said  Louisa  Anne  Pocock  if 
she  should  survive  the  said  H.  C.  Cobbold,  but  in 
case  of  her  death  in  his  lifetime  (which  was  the 
event  that  happened)  in  -trust  for  her  appointees 
by  will,  and  in  defoult  of  such  appointment,  ;or 
her,  her  executors,  administrators,  and  assigns. 

The  marriage  took  place  on  the  24th  May  ISti'l. 
and  thereupon  the  said  C.  M.  Pocock  adare.s>e(i 
to  the  directors  of  the  fund  the  following  Botice, 
which  was  dated  on  the  11th  Aug.  1860 : 

Gentlemen.— In  pnrtmanoe  and  in  exercise  of  the  powen 
inveeted  in  me  by  the  rulee  of  the  Cnstoms  Fond.  I, 
Charles  Hontagn  Pocock,  bein^  a  widower,  do  bereb; 
absolutely  and  irrevocably  direct  that  the  capital  moner 
forthooming  by  rirtae  of  my  insurance  in  the  fond  shiU, 
at  my  death,  be  paid  and  ap{died  according  to  the  nUi 
of  the  fand  in  manner  following,  that  is  to  say,  npon 
trust  nnto  Charles  Woolnough  and  Samuel  Leney,  or  the 
survivor  of  them,  or  the  executor  or  administtator  <^ 
such  aarrivor,  or  other  the  trustee  or  trustees  for  the 
time  being  of  the  said  stated  indenture,  [described 
fully!  being  a  settlement  made  previously  to  the  mar- 
riage, which  on  the  21th  May  1860  was  solemnised 
between  the  said  H.  C.  Cobbold  and  my  said  daughter. 

To  this  notice  the  directors,  by  their  secretary, 
sent  a  reply  which,  after  acknowledging  its  due 
receipt,  proceeded  thus : 

If  the  trusts  of  the  marriage  settlement  provide  thtt 
the  insurance  of  Mr.  Pocock  should  be  paid  over  to  th* 
truotees  for  his  daughter's  sole  benefit,  or  for  the  benefit 
of  her  issue,  the  directions  would,  in  that  case,  be  in 
strict  conformity  with  the  rules.  But  should  the  appoint- 
ment go  to  the  payment  of  the  money  over  to  the  hosbaad. 
in  the  event  of  the  deoeaae  of  his  wife,  and  if  her  death 
should  happen  before  that  of  her  father,  we  think  a  diffi- 
culty would  arise,  to  obviate  which  we  would  advise  Hi. 
Pocock  to  write  to  the  directors  to  admit  his  son-is-lir, 
Mr.  H.  C.  Cobbold,  his  nominee  for  the  porpoees  of  the 
marriage  settlement. 

Mr.  C.  M.  Pocock  was,  however,  satisfied  that  be 
had  by  his  notice  sufficiently  complied  with  the 
rules,  and  did  not  think  fit  to  accede  to  the  sug- 
gestion. 

Louisa  Anne  Cobbold  died  in  April  1867,  intes- 
tate, leaving  Henry  Montague  Chevallier  Cobbold, 
one  of  the  original  petitioners,  her  only  child ;  he 
was  bom  on  the  9th  March,  1861. 

C.  M.  Pocock  died  on  the  24th  Jan.,  1870, 
having  by  his  will,  dated  the  23rd  Dec.,  1861*, 
given  all  his  real  and  personal  estate  to  his 
son,  Charles  Montagu  Pocock  (the  present  appel- 
lant), his  heirs,  executors,  administrators,  ana  as- 
signs, and  haviug  appoiuted  his  said  son  and 
Thomas  Henry  Golden  his  executors.  At  his 
death  the  sum  {myable  under  the  policy  was  556(^1 

The  elder  C.  M.  Pocock  was  a  widower  at  bis 
death,  and  left  the  appellant,  his  only  child,  and 
he  left  only  one  child  of  any  deceased  child,  that 
is  to  say,  the  said  in&nt,  H.  M.  C.  Cobbold. 

On  the  30th  Nov.,  1870,  Mr.  Batterfield,  the 
secretary  of  the  fund,  paid  into  court  under  the 
Trustee  Belief  Act,  the  sum  of  55481.  8«.  Gd.,  being 
the  residue  of  the  aforesaid  55692.  after  dedneting 
202.  11».  6d.  for  costs;  and  by  his  affidaivit  he 
stated  that  to  the  best  of  his  Icnowledge  and  be- 
lief the  said  Samuel  Leney,  H.  C.  Cobbold.  H.  M. 
C.  Cobbold,  and  the  said  Charles  Woofatooe^  aad 
the  personal  representative  of  the  said  Look*  Aime 
Cobbold,  in  the  event  of  the  said  H.  IL  O.  Gabbdd 
dying  under  twenty-one,  and  the  sadd  01 JL  Po- 
cock, the  appellant,  were  the  only  panwi  in* 
terested  or  claiming  to  be  inteieafeMia  AMud 
fund.. 


Digitized  by 


Google 


Oct  U,  1871.] 


THE  LAW  TIMES  REPORTS. 


[Vol.  XXV.,  N.  s.— 235 


Chis.] 


Be  Pocock's  Pouct  ;  Be  Tub  Trustee  Beuxf  Act. 


[Chan. 


The  original  petition  was  presented  by  Samuel 
Leney,  H.  C.  Cobbold,  and  H.  M.  0.  Cobbold,  the 
ia&nt,  alone,  the  said  C.  Woolnough  being  then  a 
reiideat  in  Brazil,  and  it  prayed  payment  of  the 
fund,  after  deducting  costs,  to  the  said  S.  Leney 
and  C.  Woolnongh,  as  trostees  of  the  marriage 
setttement.  Upon  this  petition  his  Honour, 
Ualins,  V.C,  ordered  that  the  residue  of  the 
fond  should  be  invested  in  India  41.  per  Cent, 
rtock,  and  that  sach  stock  should  be  transferred 
into  the  names  of  Leney  and  Woolnough. 

Mr.  C.  M.  Pocock,  the  son,  appealed  against  that 
order. 

Pearton,  Q.C.  and  Boftluiwe  (with  whom  was 
Sir  BoundeU  Palmer,  Q.C)  supported  the  appeal. 
Mid  referred  to  these  authorities  : 

TKe  Aitomey-Oeneral  v.  Jiowtell,  unreported ; 
Cooper  T.  Cooper,  L.  Eep.  5  Ch.  App.,  208;  22  L.  T. 

Bep.  N.  S.  1  ; 
VMU  V.  St.  Barhe,  1  V.  A  B.  399. 
The  nature  of  the  arguments  fully  appears  in  the 
jadgments. 

Cotton,  Q.C.  and  Omeiu  Hardy  for  the  original 
petitioners  were  not  called  on. 

Qlaue,  Q.C.  and  Lindl^y,  for  the  directors  of  the 
hni,  who  paid  the  money  into  court. 

Lord  Justice  Jakes  said : — Mr.  Cotton,  I  am 
A  opinion  that  the  order  of  the  Vice-Chan- 
cellor  must  stand,  although  not  exactly  on  the 
graonds  on  which  his  Honour  has  put  it;  out  to  my 
mind  the  matter  is  quite  clear,  ana  the  view  I  take 
of  it  is  consistent  with  every  word  of  the  Act  of 
hriiament,  and  the  provisions  in  the  rules  of  the 
soricty.  After  all,  yon  must  bear  in  mind  that  the 
n»n  who  has  the  right  to  deal  with  this  money  is 
the  man  who  has  himself  contributed  to  the  for- 
mation of  the  f  and.  It  is  the  person  himself  who 
has  out  of  his  annual  income  accumulated  in  this 
fund  a  certain  amount  of  property  which  would  be 
his  to  dispose  of  in  any  way  ne  thought  fit,  except 
Ki  far  as  he  is  restrained  from  that  disposition  by 
the  worda  of  the  rules  or  the  plain  intent  and 
mesning  of  the  Act  of  Parliament.  The  Act  of 
Pariisment  shows  that  it  was  intended  to  be  a  pro- 
ision  for  widows,  for  children,  for  relations,  and 
for  the  benefit  of  persons  who  are  neither  the  one 
nor  the  other,  but  who  are  persons  to  be  let  in 
with  the  consent  and  approbation  of  the  directors 
to  an  interest  in  the  funds.  But  then  it  is 
»id  that  the  twelfth  clause  of  the  regulations, 
where  it  deals  with  the  two-thirds,  one-thu-d  being 
left  to  the  widow,  controls  this  matter,  and  that  it 
arolies  to  the  whole  where  there  is  no  widow  to 
take  the  one-third;  but  as  to  the  two-thirds  it  says 
this:  "The  remaining  two-thirds  of  such  capital 
money  shall  be  subject  to  the  directions  of  the 
rabsoibers  under  these  regulations,  and  shall  be 
applied  or  paid  in  any  manner  or  proportion  he 
m»T  think  proper  for  the  benefit  of  his  widow, 
<Mdren,  or  relatives,  or  of  his  nominee  or  nomi- 
nee*," (I  shall  put  them  out  of  consideration  for 
the  invoent)  "  who  shall  have  been  duly  admitted 
fcf  tno  directors."  I  cannot  bring  myself  to  doubt 
tut  •  itHbfee  having  this  fund  to  apply  for  the 
benefit  of  his  ehildren,  there  being  no  words  show- 
ing an  intention  to  limit  it  to  the  persons  Uving  at 
the  timeoChis  death,  which  would  be  contrary  to  all 
theraha,  oooM  apfdy  it  for  the  benefit  of  his  child 
dianig  Kbt  life^  altfaimi^h  that  child  might  after- 
WMibditia  fate  ownhfetime.  Thathe  nas  done. 
H»  hMHMi».tUB  provision  bond  fide  for  her  benefit 
by  pnmriug  tat  Dae  a-  mairiage,  and  a  marriage 


settlement.  It  seems  to  me  to  be  the  best  way  in 
which  he  could  deal  with  it  for  her  benefit,  and  it 
is  a  manner  of  applying  it  for  her  benefit  honestly 
adopted  by  him,  and  it  is  in  no  way  inconsistent 
with  the  authority  of  the  cases  on  the  subject,  of 
the  Act  of  Parliament  or  of  the  rules ;  and,  if  it 
were  necessary,  I  think  it  would  be  sufficient  to 
rely  upon  White  v.  St.  Bcurhe,  and  that  class  of 
cases,  where  a  settlement  was  made  in  exactly  the 
same  way  as  in  this  case — not  made  in  the  form  of 
an  appomtment,  and  afterwards  in  the  form  of  a 
settlement,  but  an  appointment  to  a  child  by  way 
of  a  settlement  on  her  marriage  for  the  benefit  of 
herself,  her  husband,  and  issue.  But  then  it  is 
said  that  the  restriction  which  is  imposed  by  the 
11th  section  oi  the  Act  affects  it,  and  that  that 
section  says  that  the  daughter  could  not  herself 
have  assigned  it  to  trustees.  But  even  then  it 
would  have  been  a  perfectly  good  appointment  to 
her,  and  a  good  settlement  which  would  bind  her 
husband,  so  that  he,  the  husband,  would  not  bo 
able  to  take  it  under  his  marital  right,  but  would 
take  it  only  as  her  administrator  after  her  death. 
If  she  had  survived  her  father  she  might  very  pro- 
bably have  said,  "  Now  I  am  not  bound  by  that 
settlement,"  and  she  might  have  been  able  to 
maintain  that.  But  the  settlement  is  perfectly 
good  as  it  stands  in  the  events  which  have  hap- 
pened. I  do  not  put  it,  however,  upon  that  ground. 
I  am  satisfied  that  the  settlement  is  within  those 
words,  "  for  the  benefit  of  the  child  or  children," 
and  I  do  not  think  we  ought  to  be  too  astute  in 
order  to  find  restrictions  not  expressly  stated,  the 
effect  of  which  would  be  to  prevent  a  man  dealing 
with  a  fund  which  he  has  accumulated  himse& 
during  his  lifetime,  out  of  his  own  savings,  for  the 
benefit  of  his  own  family. 

Lord  Justice  Mellisu,  said : — I  am  of  the  same 
opinion.  It  seems  to  me  that  the  whole  object  of 
the  father  in  dealing  with  this  fund  was  to  do 
something  for  the  benefit  of  hb  daughter.  The 
settlement  made  seems  to  have  been  made 
with  the  same  object,  for  it  is  executed  "  in  consi- 
deration of  the  natural  love  and  affection  I  have  to 
my  daughter,"  and  therefore  it  is  beyond  all 
doubt  intended  to  be  for  the  benefit  of  the 
daughter,  and  then  an  appointment  is  made  to  the 
husband.  I  suppose  that  that  was  part  of  the 
bargain  on  the  marriage  contract  being  made. 
The  father  procured  her  a  husband,  and  he  agreed 
to  settle  this  money  in  that  way.  Then  the  first 
question  appears  to  be,  had  he  power  to  do  that  P 
Now  the  words  of  this  rule  are  these :  "  And  the 
remaining  two-thirds  "  (and  if  there  is  no  widow 
that  is  to  be  read  as  the  whole)  "  of  such  capitiJ 
money  shall  be  subject  to  the  directions  of  the 
subscriber  tmder  these  regulations,  and  shall  be 
applied  or  paid  " — that  rather  goes  to  show  that 
the  rule  makes  a  sort  of  modification  of  what  might 
possibly  be  the  construction  of  the  Act,  that  it 
must  be  paid  into  the  hands  of  the  person  who  is  the 
subject  of  the  power,  in  whose  favour  the  appoint- 
ment is  made,  because  it  is  not  necessarily  here  to  be 
paid  to  him  at  all— "and  shall  be  appUed  or  paid  in 
any  manner  or  proportion  he  may  think  proper  for  the 
benefit  of  his  widow,  children,  or  relatives."  Then 
is  not  this  settlement  an  application  of  the  money 
for  the  benefit  of  this  particular  child  according 
to  his  desire  P  It  appears  to  me  that  it  is,  and 
that  being  so,  it  being  admitted  that  the  settle- 
ment was  sent  after  the  death  to  the  trustees,  all 
was  done  that  was  necessary,  and  that  this  was  a    . 
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good  appointment.  But  even  if  it  was  otherwise 
in  that  resi%ct,  I  am  disposed  to  think  that  Mr. 
C.  M.  Pocock  had  a  power  to  make  that  appoint- 
ment, just  as  if  there  had  been,  for  example,  a 
power  of  appointment  in  favour  of  n  son.  I  should 
say  that  the  father  might  not  only  appoint  it  to 
his  son,  but  might  direct  that  the  sum  should  be 
applied  in  any  way  that  was  substantially  for  the 
benefit  of  the  son,  in  starting  him  in  life  and  so 
forth.  Bnfc  even  if  it  were  not  so,  it  would  rather 
appear  to  be  an  absolute  ]x>wer  of  appointment  to 
the  daughter,  and  then  it  would  not  signify  to 
Mr.  Cobbold  whether  that  assignment  had  been 
consented  to,  or  not.  Thus  it  would  come  to  the 
same  thing,  because  the  husband  would  be  entitled 
to  the  fund  upon  the  death  of  the  wife,  and  he  un- 
questionably also  would  be  bound  by  the  settle- 
ment. 

Ap)}enl  dismUged  with  costs. 

Solicitors  for  the  appellant,  Palmw,  Eland,  and 
NeiiUshtp. 

Solicitors  for  the  petitioners,  Shaijye,  Parker, 
and  Co. 

Solicitor  for  the  Customs  Fund,  /.  Elliott  Fox. 


Monday,  May  8. 
(Before  the  Lords  Justices.) 
Ee  The  Land  and  Sea  Telegraph  Consteuctiox 
Company;    Tue  Thames  Plate  Glass  Compa.ny 
V.  The  Laxd  and  Sea  Telegraph  Construction 
Company. 
Company — Suit  ayainst — Snhseqtient  winding-up — 
Leave  to  contimte  suit  —  Companies'  Act  1^62, 
».87 — Meaning  o/ the  words  "tlte  Court" — Discre- 
tion— Interference  with  by  Court  of  Appeal. 
When  a  matter  is  left  hy  the  Legislature  as  a  pure 
matter  of  discretion  in  a   Vice-Chancellor,   the 
Court  of  Appeal  will  not  inteifere  with  his  eieer- 
dse  of  thai  discretion  unless  it  is  apparent  tluit 
he  has  gone  very  clearly  wrong. 
And  therefore,  wltere  a  Vice-Cltancellor  had  made 
an  order  authorising  tlie  continuaiux  of  a  suit 
against  a  com-pany  in  the  -matter  of  which,  since 
the  filing  of  the  hill,  a  winding-up  order  liad  been 
made,  an  appeal  against  that  order  was  refused 
with   costs.      The    words    "the    Court,"   in   the 
87th  section  of  the  Companies  Act  1862  inean  the 
Judge  wlio  is  conducting  the  winding-up,  and  who 
is  therefore  well    acquainted  witit    tlte    circwn- 
stances. 
This  was  a  motion  bv  the  lic^uidator  of  the  Land 
and  Sea  Telegraph  Oonstrnction  Company  to  dis- 
charge an  order  of  Malina,  V.  C,  giving  leave  to 
the  plaintiff  company  to  continue  a  suit  which  had 
been  commenced  before  the  winding-up  of  the  ap- 
pellant company. 

The  bill  was  filed  in  June  1870,  in  the-  court  of 
Stuart  V.  C,  for  the  specific  performance  of  an 
alleged  contract  by  the  defendant  company  to  pur- 
chase certain  land  and  machinery  which  belonged 
to  the  plaintiff  company,  and  for  an  injunction  to 
restrain  the  defendant  company  from  proceeding 
with  an  action  and  process  of  attachment  to 
recover  a  sum  of  lOOOZ.  deposited  in  respect  of  that 
contract.  An  injunction  was  subsequently  issued 
by  that  learned  Vice-Chancellor,  who  ordered  tliat 
the  deposit  in  dispute  should  be  paid  into  court. 

On  the  2l8t  July  the  defendant  company  duly 
adopted  resolutions  for  a  voluntary  winding-up; 
these  were  duly  confirmed  on  the  5th  Aug.,  and 
afterwards  an  order  was  made  by  Malins,  Y.C, 


to  continue  the  winding-up  snlnect  to  the  super- 
vision of  the  conrt.  The  defendant  company  pat 
in  their  answer  in  obedience  to  an  order  to  that 
effect  made  by  the  latter  Vice-Chancellor,  and 
this  having  been  done  the  plaintiff  company  took 
out  a  summons  in  chambers  for  leave  to  proceed 
with  the  suit,  notwithstanding  the  windiug-np. 
This  summons  was  adjourned  into  court,  and  upon 
that  adjournment  the  Vice-Chancellor  made  tbe 
order  now  sought  to  be  discharged :  (see  24  L.  T. 
Rep.  N.  S.  227.) 

The  87th  section  of  the  Companies'  Act  1862, 
provides  that  when  an  order  has  been  made  for 
winding-up  a  company  no  suit,  action,  or  other 
proceeding  shall  be  proceeded  with  or  commenced 
against  the  company  except  with  the  leave  of  "tbe 
court,"  and  subject  to  such  terms  as  the  court 
may  impose. 

Olasse,  Q.  C.  and  KeheicichswppoxteA.  the  appeal, 
contending  that  the  question  in  dispnto  coula  be 
decided  in  the  winding-up  with  less  delay  and  ex- 
pense than  by  the  contmuanoe  of  the  suit.  A 
decree  for  specific  performance  could  not  be  made 
where  a  company  in  liquidation  was  the  purchaser 
and  defendant  in  the  suit.  And  as,  therefore,  the 
Question  resolved  itself  into  one  of  damages  onlf, 
tne  158th  section,  under  which  such  a  claim  \i 
made  admissible  to  proof  against  the  estate,  pro- 
vided the  proper  mode  of  settlement.  They  re- 
ferred to 

The  Comiwiiies'  Aot,  ss.  87, 151,  and  158 ; 
McEvcen  v.  The  London,  Bombay,  and  Mediltrrttneah 

Bank  {lAmiUd),  15  L.  T.  Bop.  N.  S.  311,  495 ; 
Re  The  8t.  Cuthbert  Lead  amstting  Company,  35 
Bear.  384. 

Cotton,  Q.  C.  and  CrachnaU,  for  the  plaintiff 
company. 

Lord  Justice  James  said:  I  will  not  trouble  you, 
Mr.  Cotton.  Beally  these  applications  by  way  of 
appeal  from  a  matter  which  is  so  mach  in  the 
discretion  of  the  court  below  ought  not  to  bo  made. 
The  Winding-up  Act  has  said  that  no  suit  shall 
be  proceeded  with  except  by  leave  of  the  court, 
that  is  with  leave  of  the  judge  who  has  got  the 
winding-up,  who  knows  all  wout  the  winaing-np 
and  who  would  be  much  more  likely  to  stay  pro- 
ceedings than  the  Court  of  Appeal.  He  applies  his 
discretion  to  it,  and  in  this  case  the  judge  having 
the  matter  before  him  came  to  the  conclusion  that 
the  best  mode  of  disposing  of  this  case  with  justice 
to  all  parties  was  that,  the  bill  having  been  filed, 
an  answer  put  in,  and  the  issues  raised,  it  shonld 
be  disposed  of  upon  the  issues  so  raised  upon  that 
bill  and  answer,  and  that  there  should  be  no  fresh 
summons  and  opening  of  a  new  case  (which  would 
be  so  if  both  parties  were  at  Uberty  so  to  do  upon 
that  summons)  but  that  the  matter  should  be  dis- 
posed of  as  speedily  as  possible,  he  nndertaking[  to 
hear  it  if  the  parties  would  consent  (wmcb, 
as  I  anderstand,  they  were  wilUng  to  do)  to 
the  usual  order  for  transferring  the  jurisdic- 
tion to  him.  Then  ho  wonld  hear  it  tn  ewria 
instead  of  in  eairterd,  and  the  evidence  would 
be  exactly  the  same  except  this — that  the 
rules  of  the  court  do  prescribe  time  for  putting 
in  evidence  on  motions  for  decree,  and  tney  do 
not  prescribe  time  that  I  know  of  for  affidavits 
in  chambers.  And  my  experience  has  been  that 
upon  any  contested  question  of  fact  in  chambers, 
such  as  the  question  of  contract  or  no  contnct, 
the  thing  would  be  more  delayed  by  a  serieB 
of  affidavits  and  a  series  of  altercations  and 
adjournments,  sometimes  before  the  chief  derl't 
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sometimes  from  the  chief  clerk  to  the  Judge 
himself,  and  sometimes  to  the  conrt,  and  so 
on.  There  is  mach  more  likely  to  be  delay, 
according  to  my  experience,  in  going  on  in  cham- 
bers  than  by  going  on  vtith  the  suit,  as  the  court 
is  always  willing  upon  injunction  motions  and 
similar  matters  to  speed  the  canf>e,  and  give  it 
priority;  and  accordingly  the  Vice-Chancellor 
naring  giren  that  leave,  it  seems  to  me  to  be  the 
right  thing  to  do.  I  think  this  application  ought 
to  be  refused,  and  refused  with  costs. 

Lord  Justice  MeLUsii  said  : — I  am  of  the  same 
opinion.  I  think  we  ought  not,  where  a  matter  is 
left  by  the  Le^slature  as  a  pure  matter  of 
discretion  in  the  Vice-Chancellor,  to  interfere  with 
it,  unless  we  see  that  he  has  gone  very  clearly 
wrong.  Here  the  Vice-Chancellor  has  exercised  a 
discretion  for  tbe  purpose  of  saving  expense  and 
delay,  and  determined  in  what  way  the  suit  had 
better  be  disposed  of.  One  thing  is  quite  certain, 
that  coming  here  causes  expense  and  delay,  and  I 
think  we  ought  really  to  discourage  that. 

Solicitors  for  the  Land  and  Sea  Telegraph  Com- 
pany, Tilleard,  Godden,  and  Holme. 

&)licitors  for  the  Thames  Plate  Glass  Company, 
Watklat,  Baijlis,  and  Baker. 

V  C.  MAXIKS'  COITBT. 

Bepoited  b/  G.  I.  F.  Cooke,  and  T.  H.  Caksos,  EoiTa., 
£arriaten-at-I«w, 

TtKuday,  May  2. 

PlEKCY  V.  FySKET. 

PttriHerihip  debt — Private  debt  of  one  partner — 

Set-off— EquUaMe  juritdictuni — Demurrer. 
A  and  U.  were  partners.     A.  told  certain  bonds 
bdottffiny  to  the  firm  to  C.     C.  retained  the  mw' 
ehate  money  by  way  of  tet-off  against  a  private 
debt  dfte  to  hin^from  A.,  knotcing  at  tlie  time  that 
He  purchase  money  was  the  property  of  the  part- 
wrskip.     B.  then  filed  a  bul  against  A.  and  0. 
to  recover  his  sliare  of  tlte  purchase  money : 
Held,  vpmv  demurrer. 
That  A.  could  not  set-off  his  privaie  debt  against  the 

debt  dite  to  the  paHnemhip  ; 
Alto,  that  it  was  a  proper  ease  for  a  court  of  equity, 
tinee  at  law  one  partner  must  sue  in  the  name  of 
kimsetf  and  his  co-partner. 
DEirmBER. 

The  plaintiff,  Robert  Pieroy,  and  the  defendant, 
Benjamin  Piercy,  who  were  brothers,  were  in 
putnerehip  as  engineers,  the  plaintiff  being  in- 
terested in  such  co-partnership  to  the  extent  of 
ooe-third,  and  the  defendant,  Benjamin  Piercy,  to 
the  extent  of  two-thirds.  As  such  engineers  the 
putiiers  had  a  large  claim  against  the  Cambrian 
Baihray  Company  as  their  debtors.  The  defendant, 
Benjamin  Piercy,  had  since  carried  on  a  separate 
bogmess  as  a  contractor  on  his  own  sole  account, 
and  had  been  in  the  habit  of  borrowing  sums  of 
■Qooey  for  use  in  his  business  and  for  his  private 
porposesfrom  the  d^endant  Frederick  A.  lynney. 
The  Cambrian  Railway  Company,  not  being  in  a 
ntoation  to  pay  the  claim,  entered  into  an  agree- 
ment with  Benjamin  Piercy,  acting  on  behalf  of  nim- 
aeif  and  hia  brother,  to  ■paj  it  in  Lloyd's  bonds  to 
the  •nwont  of  54,0002.      Ttie  agreement  so  entered 


iBtOiJaoptovided  that  the  defendant  F.  A.  Fyimey, 
wtto-wafaWgely  interested  in  the  Cambrian  Bail- 
«iT  Qaa^mmM  diinild  reo«ive  40002.  of  such  bonds 
ulceHiiinitMl  «f  his  serrioes  in  negotiating  the 


settlement  of  the  claim,  and  that  ho  should  pur- 
chase from  the  imrtncrs  the  remaining  50,<KXV.  of 
the  Lloyd's  bonds  for  the  sum  of  ;K).0(H)/.  In  pur- 
suance of  this  agreement  the  54,00'J/.  bonds  were 
handed  over  to  the  defendant  F.  A.  Fynney,  and 
Benjamin  Piercy  thereupon  signed  the  following 
memorandum :  "  Sold  to  Mr.  Fynney  50,000/. 
Lloyd's  bonds  in  the  Cambrian  Railway 
Company  for  the  sum  of  30,0002."  The 
bond!s  had  since  been  sold  by  F.  A.  Fynney, 
or  applied  by  him  to  his  own  purposes.  The 
result  of  this  agreement  and  purchase  was 
that  the  plaintiff  and  the  defendant  Benjamin 
Piercey  became  entitled  to  receive  from  F.  A. 
Fynney  on  such  joint  account  the  sum  of  30,0002., 
of  which  sum  one-third  part,  being  10,0002., 
belonged  to  the  plaintiff.  But  the  plaintiff  had 
not  received  from  the  defendants,  or  either  of  them, 
any  part  of  the  10,0002.,  or  any  money  in  respect 
of  his  share  and  interest  in  the  purcmise  moneys, 
but  the  whole  sum  was  still  due  and  owing  to  the 

C'ntiff'.  The  bill  then  alleged  that  the  plaintiff 
recently  discovered  that  some  arrangement 
hod  been  made  between  the  defendants  without  his 
knowledge  or  authority,  by  which  the  defendant 
F.  A.  Fynney  claimed  to  apply,  and  insisted  that 
he  had  applied,  the  said  sum  of  30,0002.  towards 
payment  of  debts  and  liabilities  duo  from  the 
defendant,  Benjamin  Piercy  personally,  to  F.  A. 
Fynney,  in  which  debts  the  plaintiff  was  not  in  any 
way  interested  or  concerned ;  and  that  the  defen- 
dant F.  A.  Fynney  had  full  and  express  notice 
previously  to  and  at  the  time  of  the  purchase  that 
the  bonds  so  purchased  by  him  were  not  the  pro- 
party  of  Benjamin  Piercy  only,  but  that  fliey 
were  the  joint  property  of  the  plaintiff  and 
Benjamin  Piercy,  and  that  the  plaintiff  was 
interested  in  the  30,0002. ;  and  that  throughout 
the  transactions  aforesaid  F.  A.  Fynney,  by  reason 
of  his  intimate  acquaintance  with  the  affairs  of  the 
railway  company,  was  well  aware  that  the  plain- 
tiff was  in  fact  interested  in  and  entitled  to  a  third 
share  of  the  bonds  and  purchase-money.  The  bill 
then  prayed  that  the  defendant,  P.  A.  Fynney, 
might  be  ordered  to  pay  over  the  amount  due 
from  him  for  the  bonds  so  purchased  to  the  plain- 
tiff and  the  defendant  Benjamin  Piercy,  according 
to  their  respective  shares  therein ;  and  that  it 
might  be  declared  that  F.  A.  Fynney  was  not  at 
liberty  to  retain  or  apply  the  share  of  the  plaintiff 
in  such  purchase-moneys  towards  payment  of  any 
debt  or  liabilities  of  the  defendant  Benjamin  Piercy 
to  him,  and  that  all  such  payments  as  against  the 
plaintiff's  share  might  be  disallowed.  The  case 
now  came  on  upon  a  demurrer  by  P.  A.  Fynney, 
on  the  ground  that  as  the  plaintifTs  claim  was 
that  the  purchase-money  for  the  bonds  might  be 
paid  over  to  him,  he  should  have  taken  proceed- 
ings for  the  purpose  in  a  court  of  law,  and  not  in 
a  conrt  of  equity. 

Olasse,  Q.C.  and  Humphreys,  in  support  of  the 
demurrer. — This  bill  must  fail  for  want  of  equity. 
We  deny  that  the  money  claimed  is  due.  It  was 
set-off  against  a  debt  due  to  Fynney  by  Benjamin 
Piercy,  who,  as  a  mrtner,  was  entitled  to  give  a 
discharge  for  it.    They  cited— 

Qreiiville-lturray  v.  Earl  of  Clarendon,  L.  Eep.  9  Eq. 
11,17!  21L.T.Bep.N.S.448; 

Wallace  v.  Keltall,  7  M.  &  W.  264 ; 

Smery  j.  Mueklow,  10  Biag.  23. 

Oottim,  Q.  C.  and  F.  C.  J.  Millar,  for  the  bill.— 
This  is  not  a  case  in  which  the  partnership  can  be  ■. 
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t)onnd  by  the  receipt  of  one  of  the  partners,  for 
Fynney  was  well  aware  that  the  money  was  set-off 
against  a  private  debt  of  Benjamin  Piercy.  The 
circumstances  of  the  case  render  it  a  proper  one 
for  a  court  of  equity.    They  cited, 

Bonbonxu,  ex  parte,  8  Ves.  540  ; 
Hope  V.  Ctwt,  cited  in  S/iin-e/  r.  Wilk$,  1  East,  48 ; 
Gordon  y.  Ellis,  2  C.  B.  821 ; 
Toung  v.  White,  7  Beav.  506 ; 
Pritckard  t.  Draper  1  Bnes.  &  M.  191 ; 
NoUidge  v.  Prichard,  2  CI.  &  Fin.  379 ;  8  Bligh,  N.  S. 
463. 

Olasse  in  reply. 

The  Vice-ChaxceiXiLOR. — Ko  complaint  is  made 
l>y  the  plaintiff  as  to  the  transaction  by  which  his 
brother  Benjamin  Piercy  entered  into  an  agi-ee- 
mcnt  on  his  behalf  to  receive  the  54,000/.  Lloyd's 
Bonds  in  discharge  of  the  debt  due  to  the  partner- 
ship fit>m  the  Cambrian  Bailway  Company.  There 
is  no  doubt  that  Benjamin  Piercy  was  entitled  to 
do  this  as  one  of  the  ordinary  transactions  of  the 
partnership  business.  Nor  is  there  any  objection 
raised  by  the  plaintiff  to  his  brother  agreeing  to 
hand  over  4000i.  of  the  bonds  to  F.  A.  Fyimey,  nor 
to  the  sale  to  him  of  the  remaining  50,000J.  bonds 
for  the  sum  of  30,000J.  Up  to  that  pohit  the  plain- 
tiff adopts  the  transaction,  and  admits  that  his 
brother,  in  pursuance  of  his  duty  as  partner,  sold 
the  bonds  for  what  he  calls  an  adequate  price,  and  he 
only  wants  to  have  his  share  of  the  30,000J.,  which 
is  10,000/.,  he  being  entitled  to  one-third  of  the 
partnership  assets.  Kow,  upon  the  allegations  in 
the  bill  up  to  this  point,  I  tmce  it  to  be  quite  clear 
that,  irre^ective  of  any  settlement  of  partner- 
ship accounts  between  the  plaintiff  and  Benja- 
min Piercy,  the  plaintiff  was  entitled  to  one- 
third  of  the  purchase  money  of  these  bonds — 
namelj,  10,000/. ;  and  of  that  fact,  upon  the  allega- 
tions m  the  bill,  the  defoudaut  Fynuey  had  distinct 
Tioticc ;  or,  in  other  words,  he  had  notice  that  it 
was  a  clear  fund  belonging  to  the  partnership,  of 
which  the  plaintiff  was  entitled  to  one-third  and 
the  defcndiuit  Benjamin  Piercy  to  two-thirds.  The 
discharge  of  the  debt  was  within  the  scope  of  a 
partner  s  authority — that  implied  authority  which 
one  partner  always  has  to  bind  another  in  the 
affairs  of  the  partnership — aud  consequently,  if 
this  30,000/.  had  been  paid  to  Benjamin, 
Seniamin  was  in  a  situation  to  give  a  valid 
discharge  for  it.  It  is  dear,  as  a  matter  of 
law,  and  it  is  so  laid  down  in  the  case  of 
Notlidae  v.  rrkliard  (»up.),  decided  by  Lord 
Brougham,  that  it  is  withm  the  scope  and  autho- 
rity of  one  partner,  even  after  the  dissolution  of 
the  partnersnip,  to  receive  and  give  a  discharge 
for  a  debt  owing  to  the  partnership.  If  this  money 
had  been  paid  to  Benjamin,  and  Fynney  had  re- 
ceived a  receipt  for  it,  he  would  have  been  per- 
fectly discharged,  and  the  plaintiff  must  have 
looked  to  his  brother  and  partner  alone  for  pay- 
ment. But  then  it  is  alleged  that  the  defendant 
Fynney,  instead  of  paying  the  money,  insisted  that 
he  applied  it  towarcts  payment  of  debts  or  liabihties 
due  to  him  from  Benjamin  Piercy  personally,  in 
which  the  plaintiff  was  not  in  any  way  interested 
cr  concerned,  and  that  the  plaintiff  had  never 
authorised  or  sanctioned  this  appropriation  of  the 
money.  Now  the  law  is  clearly  settled,  and  autho- 
rities have  been  cited  on  both  sides  which  show,  as 
I  have  said,  that  a  person  may  pay  a  debt  owing  to 
a  partnership  to  any  one  of  the  peotners,  even  after 
its  dissolution ;  but  it  is  equally  clear,  if  any  per- 


son takes  a  partner's  bill  or  cheque  for  the  pay- 
ment of  a  private  debt  due  from  one  of  the 
partners,  with  a  knowledge  that  the  bill,  or  cheane, 
or  payment  is  made  without  the  assent  of  theotner 
partners,  in  a  certain  sense  he  becomes  a  party  to 
the  fraud  on  the  other  partners,  and  he  cannot  re- 
cover upon  the  bill  or  cneqne ;  and  if  he  receives 
the  money  he  cannot  retain  it.  Upon  the 
allegations  of  the  bill  I  take  it  to  be  clear, 
beyond  all  doubt,  that  Fymney  had  distinct  tmd 
positive  notice  that  this  30,000/.  was  a  partnership 
debt,  owing  to  the  firm  of  Benjamin  and  Robert 
Piercy,  and  upon  every  principle  of  law  therefore, 
as  well  as  of  equity,  he  was  prohibited  from  enter- 
ing into  any  transaction  by  which  the  private  debt 
owing  to  him,  Fynney,  from  Benjamin  Piercy, 
was  to  be  a  set-off  against  his  debt.  In  other 
words,  he  was  not  at  liberty  to  allow  the  30,000/., 
or  at  least  any  part  of  it  belonging  to  the  plmntiff, 
to  be  applied  in  payment  of  uie  debt  which  was 
due,  not  from  the  plaintiff,  but  due  {com  him, 
Benjamin  Piercy.  This  is  upon  the  general  prin- 
ciple that  a  partner  has  an  implied  authority  to 
pay  the  partnership  debts ;  but  there  is  no  aatho- 
rity  for  this,  and  it  is  in  contravention  of  every 
principle  of  honesty,  that  one  partner  should  apply 
assets,  not  to  my  the  partnership  debts,  but  his 
own  individual  liabilities.  This  being  a  demurrer, 
the  facts  stated  npon  the  allegations  of  the  bill  are 
admitted,  and  the  right  of  the  plaintiff  to  recover 
the  10,000/.  is  perfectly  clear ;  therefore,  the  case 
resolves  itself  into  this,  and  that  is  the  ground  of 
the  demurrer,  it  is  said  that  it  is  a  question  for  law 
and  not  a  question  for  equity.  I  confess  my  own 
impression  is  that  it  is  a  question  either  for  W  or 
equity.  At  the  same  time,  I  am  bound  to  say 
from  the  cases  cited,  inasmuch  as  the  rule  of  law 
is,  where  a  debt  is  due  to  two  persons,  they 
must  both  be  plaintiffs,  and  there  is  great 
difficulty  in  pleadmg  and  proceeding  where  one  of 
the  two  plaintiffs  has  released  the  debt  for  an  im- 
proper consideration,  I  think  that  that  is  certainly 
a  reason  for  transferring  the  matter  to  this 
court.  I  cannot,  therefore,  allow  the  demurrer. 
This  is  a  case  which,  according  to  the  aUegations 
of  the  bill,  falls  within  the  principle  of  that  class 
of  cases  which  says  that  no  man  can  be  permitted 
in  this  court  to  apply  the  money  of  one  man  to 
pay  the  debts  of  another.  It  is  a  case  in  which 
the  money  of  the  plaintiff  has  been  applied  by 
Bei^amin  Piercy  to  pay  his  own  indivianal  debt 
owing  to  Mr.  Fynney,  with  full  knowledge  on  the 

Eart  of  Fynney  that  it  was  not  Benjamin  s  money, 
ut  the  money  of  the  plaintiff.  That  is,  in  my 
opinion,  within  the  principle  of  Wilson  v.  Mooi^ 
(1  M.  &  K.  337),  and  that  class  of  cases,  in  which 
it  was  decided  that  if  a  banker,  or  a  merchant,  or 
a  person  of  any  description,  receive  money  in  pay- 
ment of  a  debt  which  he  has  good  reason  to 
believe  does  not  belong  to  the  person  who  pays  it, 
he  cannot  retain  it  against  the  person  to  whom  it 
belongs,  but  he  must  return  it.  Here  FynnCT 
has  received  money  from  Benjamin  Piercy  which 
did  not  belong  to  him,  but  which  belonged  to  the 
plaintiff.  My  opinion  therefore,  is,  that  this  bill  is 
sustainable.  I  give  no  opinion  as  to  whether 
the  plaintiff  might  or  might  not  succeed  at  law^ 
but  I  am  clearly  of  opinion  that  he  is  entitled  to 
sue  in  this  court ;  and,  upon  all  these  grounds,  the 
demurrer  must  be  overruled. 

Solicitor  for  the  plaintiff,  H.  Skwiner. 
Solicitor  for  the  defendants,  J.  U,  Saiten. 
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Common  l^ab)  Courts. 


OOUBT  OF  QXTEEIT'S  BSITOE. 

smarted  hy  T.  W.  SAirimBS  and  J.  Shobit,  Ewirs., 
£arruter«-ftt-ljaw. 

Jan.  24,  April  21,  and  July  6. 

Misos  t.  Ttre  Shrewsbury  axd  Hereford  Railway 
Company. 

Eiparian  proprieior — BiverBioa  of  water  hy  canal 

etmpany — DUcontinuanee  of  easenient — Preeerip- 

tiim  Act  (2  ^-  3  WiU.  4,  c.  71),  «.  -2— Servient  tene- 

matt. 

The  plaintiff  teas  ilte  occupier  of  lands  lying  beside 

a  natural  toate»-e<yttr»e  called  tlte  AslUon  Brook. 

A  etmal  eomj>any,  einpotvered  by  Act  of  Parlia- 

itaU  (31  Geo.    3,  c.  ueue),  to  take  waters  toilhm 

(  certain  area  for  ilte  purposes  of  tJieir  canal, 

txeried  the  greaierpart  of  tlie  waters  of  Ashton 

Brook  at  a  point  <wo«e  the  land  of  th«  plaintiff 

prior  to  the  year  1800.     Tlie  flow  of  water  down 

Ae  brook  course  was  thereby  mnch  diminished,  and 

&e  channel  helom  the  plaintiff's  land  became,  in 

muequence,  siUed  tip. 

h  1847,  anotiter  Act  wot  passed  (10  ^  11  Vict. 

c.  tdtxi),  authorising  the  sale  of  the  canal  to  the 

iffmdants,  a  railway  company,  and  giving  them, 

foaers  to  diteontintie  the  use  of  it  as  a  canal,  to 

jSliitOr  any  part  of  it,  up,  and  to  sell  any  part  of 

it.    These  pouters  were  permissive  only,  and  not 

Migaiory.     Tlie  defendants  discontinued  tlw  use 

<^  the  canal  iti  1853,  filled  up  and  sold  parts 

aenof,  and  in  1864  made  a  cut  in  the  canal  so  as 

tokioiit  the  waters  into  the  ancient  course  of  the 

JAlm  Brook.     They  then  sold  the  portion  of  the 

tonal  with  t)ie  cut  upon  it,  and  in  Dec.  1866  con- 

wjfrf  it  to  a  purchaser  in  fee.      No  damage  to 

Ihe  plaintiff  followed  ttntU  1866,  when  a  flood 

owe,  the  wcUers  of  which,  not  being  able  to  pass 

^ovn  the  tilted  channel,  flowed  over  the  lands  of 

Ihsplaintiff,  doing  harm  to  his  crops.    He  sued 

Ae  defendants  to  recover  tlie  damage  sustained  : 

?«U,  that  he  had  no  right  of  action. 

fo  Bhtdclmm  and   Hannen,  J  J. — The  Act  eon- 

fUMing  the  canal  company  imposed  upon  them 

<M  obligaHon  to  take  the  water  longer  than  they 

**ded  it ;    and  even   if  the  Prescription  Act 

(2^3  Witt.  4,  c.  71),  t.  2,  applied  as  against  tlie 

impany,  the  enjoyment  of  the  diversion,  although 

/or  the  fuU  period  of  forty  years,  was  not  "  by 

amient  or  agreement  expressly  given  or  made  for 

tt«<  purpose  by  deed  or  writing,"  and  was  pre- 

nrioiu. 

'f  Cockbuni,  CJ. — On  the  principle  of  tlm  law  rs- 

'■*w«S  to  easements,  tlie  servitus  aqiuB  dncendai 

«*«W  for  the  benefit  of  the  dominant  tenement 

otb),  and  the  servient  land  holder  was  not  entitled 

to  a  antxnved  divernon  of  the  water. 

'^waa  an  action  brought  in  1868  against  the 

"•^ndsnts  for  cansing  certain  lands  in  the  occu- 

P&m  of  the  plaintiffto  be  flooded ;  and  for  the 

™tnriiance  of  an  easement  claimed  by  him  by 

''^son  of  the  -water  of  a  brook  being  conveyed 

""U^  from  his  lands  through  a  canal  of  the  defen- 

^j«M  (mier  alia),  not  guilty ;  a  justification  by 
f"*"***;  and  an  easement  of  diverting  waters 
into  tie  brook. 

J^  cause  came  on  for  trial  at  the  Hereford 
°P^g  Axttnea,  1869,  before  Keating,  J.,  when  a 


verdict  was  taken  for  the  plaintiff,  subject  to  a 
special  case,  the  substance  of  which  was  as  fol- 
lows, (a)  viz. : — 

The  plaintiff  is  the  occupier  of  lauds  lying 
beside  a  natural  watercom-se,  called  the  Ashton 
Brook.  The  Leominster  Canal  was  formed  by 
a  company  under  the  provisions  of  an  Act  of 
Parliament  (31  Geo.  3,  c.  Ixix.)  It  crossed  the 
Ashton  Brook  above  the  lands  now  in  the  occu- 
pation of  the  plaintiiT.  The  canal  company,  having- 
the  powers  usually  conferred  for  that  purpose  in 
canal  Acts,  diverted  the  greater  part  of  the  waters 
of  the  Ashton  Brook  at  a  point  still  higher  up 
in  its  course  into  a  feeder  by  which  they  supplied 
their  canal,  and  the  water  thus  brought  into  the 
canal  passed  over  it,  and  never  came  to  the  land 
now  the  plaintiff's.  The  residue  of  the  waters  of 
the  Ashton  Brook  passed  down  the  watercourse- 
and  under  the  canal  to  the  plaintiff's  land,  but  tho 
quantity  of  the  water  was  much  diminished.  All 
this  was  done  before  the  year  1800,  and  this  state  of 
things  continued  until  the  year  1847,  when  the 
statute  10  &  11  Vict.  c.  cclxvi.  was  passed,  autho- 
rising (sect.  4)  the  sale  of  the  canal  to  the  Shrews- 
aud  Hereford  Railway  Com-pany,  the  now  defen- 
dants, and  by  sects.  14  &  15,  giving  the  railway 
company,  after  the  purchase,  power  to  discontinue 
the  use  of  the  canal  as  a  canal,  to  fill  it  or  any 
part  of  it  up,  and  to  sell  any  part  of  it.  These 
powers  were  permissive  only,  not  obligatory. 

In  the  year  1853  the  use  of  the  canal  as  a  canal 
-was  discontinued.  This  -was  more  than  forty  years 
after  the  waters  of  the  Ashton  Brook  were  diverted 
as  above  stated,  and  less  than  twenty  years  before 
the  commencement  of  the  present  action. 

The  railway  company  then  proceeded  to  fill  up 
and  sell  various  parts  of  the  canal,  and  in  1864 
made  a  cut  in  the  canal,  so  as  to  let  the  waters  out 
of  the  canal  into  the  ancient  course  of  the  Ashton 
Brook  above  the  plaintiffs  land.  Tho  effect  of  this 
was  that  a  portion  of  the  waters  of  the  Ashton 
Brook,  which  since  1800  had  flowed  down  the 
feeder  into  the  canal,  and  thence  passed  away 
without  coming  to  the  plaintiff's  land,  now  flowed 
do-wn  the  feeder  into  wimt  had  been  the  canal,  and 
along  it  into  the  natural  watercourse  above  th& 
plaintiff's  land.  And  thus  the  same  waters  which, 
.tiefore  the  canal  was  made,  flowed  down  to  the 
plaintiff's  land,  now  again  flowed  down  to  it,  after 
passing  through  a  circuitous  course  above  it,  and 
so  far  as  the  plaintiff  -was  concerned,  the  same 
effect  -was  produced  as  if  tho  dam  by  which  th» 
waters  were  diverted  into  the  feeder  had  been  re- 
moved, and  the  waters  of  the  brook  allowed  to  flow 
as  they  had  done  before  the  canal  was  made. 
Some  additional  -?vater  was  brought  into  the  brook 
in  consequence  of  the  drainage  along  the  canal,, 
but  this  additional  water  did  not  occasion  any 
damage. 

The  railway  company  having  made  this  cut,  sold 
the  portion  of  the  canal  where  it  was  with  the  cut 
upon  it,  and  in  December  1865  conveyed  it  to  the 
purchaser  in  fee.  No  mischief,  or  at  least  no  mis- 
chief that  was  complained  of,  occurred  till  1866, 
after  the  conveyance  by  the  defendants,  when  a 
flood  injured  the  plaintiff's  crops.  It  was  then 
discovered  that  the  -watercourse  below  the  _  plain- 
tiffs land  had,  during  the  long  period  in  which  tho 
waters  were  diminished,  become  by  natural  causes 

(a)  Condsely  and  suffloiently  stated  by  Blaokbom,  J., 
in  the  judgment  of  the  ooart,  /   >       '        T 
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silted  np,  so  as  to  be  no  longer  adequate  to  carry 
off  the  flood  water  of  the  Asbton  Brook  in  its  old 
natural  state,  and  that  this  had  occasioned  the 
damage  to  the  plaintiff. 

Jan.  24.  —  Marington  for  the  plaintiff. —  The 
company  interfered  with  the  natural  course  of 
the  water  of  the  district  under  the  authority  of 
their  Act,  and  then  being  afterwards  empowered 
to  discontinue  the  canal,  they  were  bound  to  make 
some  reasonable  provisions  for  the  water  they  no 
longer  needed,  and  were  not  justified  in  turning  it 
loose  upon  the  laud  to  do  injury.  It  is  found  in  the 
case  that  they  made  this  cut  without  taking  pains 
to  inquire  into  the  state  of  the  channel  below. 
[BLACieBi'RX,  J.  —  What  obligation  was  on  them 
so  to  do  P]  Sic  uteri  tuo  ut  alienum  nou  laedag. 
[Blackburn,  J. — You  must  make  out  a  duty  to 
maintain  the  banks,  or  to  abstain  fix>m  meddling 
with  them.]  More  than  forty  years  had  elapsed. 
[Blackburn,  J. — ^Tbat  argument  was  used  in  Ark- 
ivright  V.  Gell  (5  M.  &  wT  203),  and  did  not  avail. 
The  obligation  to  cleanse  a  silted  channel  is  not 
an  easement.]  In  the  case  cited  the  sough  was 
wholly  artificial,  and  the  defendant  there  was  in 
the  same  position  as  the  owner  of  a  pumping 
engine,  who  of  course  would  not  be  bound 
to  continue  working  it.  Erie,  C.J.  in  Gaved  v. 
itartyn  (13  L.  T.  Rep.  N.  S.  74;  19  C.  B., 
N.  S.,  732)  says :  "  Rights  and  liabilities  in  re- 
spect of  artificial  streams  when  first  flowing  on 
the  surface  are  certainly  distinct  from  rights  and 
liabilities  in  respect  of  natural  streams  so  flowing." 
The  construction  of  this  canal  amounted  to  such 
an  apparently  permanent  disposition  of  the  natural 
stream  ns  to  bring  the  case  within  the  Prescription 
Act,  and  to  entitle  the  owners  of  the  lands  through 
which  the  water  formerly  passed  not  to  hare  it  re- 
turned down  the  ancient  channel.  The  landowners 
have  become  entitled  to  the  convenience  of  having 
water  which  would  otherwise  flow  down  the  brook 
conducted  down  an  artificial  watercourse,  that  hav- 
ing been  done  for  more  than  twenty  years  (2  &  3  Will. 
4,  c.  71,  8. 2)  (a).  The  right  is  like  the  scrvitus  stiUi- 
cidli  twn  reeipiendi.  Here  is  a  diversion  of  water  by 
artificial  means,  giving  a  right  not  to  have  it  again 
sent  down  by  the  former  natural  way.  Secondly, 
the  company  have  not  relieved  themselves  from 
their  liability  by  selling  part  of  the  land  south  of 
the  watershed,  and  by  naving  so  disposed  of  their 
power  of  restoring  things  to  the  old  state: 
(Botvomi  V.  Backlwuse,9  H.  of  L.  Cas.  503.)  Cock- 
burn,  J. — I  think  that  until  we  have  heard  the 
other  side  you  need  not  argue  that  point.  Black- 
burn, J. — If  you  establish  a  breach  of  duty,  I  think 

(a)  Sect.  2  enaota,  "  That  no  claim  whiob  nuy  be  law- 
fully made  at  the  common  law,  by  custom,  preacription, 
or  grant  to  any  way,  or  other  eaaement,  or  to  any  water- 
oonrse  or  the  use  of  any  water,  to  be  enjoyed  or  derived 
npon,  over,  or  from  any  land  or  water  ....  being  the 
property  of  any  ....  person  ....  when  inch  way  or 
other  matter  as  herein  last  before  mentioned,  shall  nave 
been  actually^  enjoyed  by  any  person  claiming  right  there- 
to, without  interruption,  for  the  full  ^period  of  twenty 
years,  ihall  be  defeated  or  destroyed  by  showing  only 
that  suoh  way  or  other  matter  was  first  enjoyed  at  any 
time  prior  to  such  period  of  twenty  years,  but  neverthe- 
less snob  claim  may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  lis  defeated  ;  and  wbere 
such  way  or  other  matter  as  hereki  last  before  mentioned 
shall  hare  been  so  enjoyed  as  aforesaid  for  the  full  period 
of  fori?  years  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible,  unleas  it  shall  appear  that  the  same  was 
enjoyed  by  some  consent  or  agreement  expressly  given 
or  made  for  that  purpose  by  deed  or  writing." 


that  their  having  parted  with  the  land  makes  no 
difference.  Then,  for  the  present,  let  Lawrence  v. 
Great  Notihern  Halhi'iiij  Company,  16  Q. B.  643,  be 
cited  only.  There  statutory  powers  interfered 
with  rights,  and  the  railway  company  having  thoee 
statutory  powers,  were  held  bound  to  use  all  proper 
caution  to  prevent  mischief  arising  from  the  aer- 
cise  thereof. 

Gray,  Q.C.  (with  him  J.  0.  Gnffiit)  for  the  de- 
fendants.— First,  the  defendants  have  done  no 
wrong.     They    were    authorised    by    statute  to 
discontinue  the  canal,  to  fill  it  np,  and  to  sell  tk 
land  for  whatever  purposes  they  thought  fit.  Then 
they  had  to  dispose  of  the  water  from  the  brook. 
The  only  way  in  which  they  could  do  so  was  liy  send- 
ing it  down  the  channel.     They  could  notpouritoa 
to  other  persons'  lands.   It  might  be,  and  probably 
was,  the  case,  that  when  the  company  ceased  to 
carry  on  the  canal,  the  landed  proprietors  below 
the  plaintiff  said  that  the  right  to  have  the  water 
sent  down  the  brook  revived.    Well,  the  defen- 
dants were  authorised  to  send  the  water  down  its 
oi  iginal  course.     It  may  be  that  this  would  do 
harm,  but  no  compensation  is  given  by  the  statnte 
for  that ;  if  there  was  any  intention  to  give  sorb 
compensation,  a  clause  should  have  been  inserted 
in  the  Act.    But  no  wrong  was  done  when  tbe 
cut  complained  of  was  made,  the  only  effect  ira 
to  send  the  water  of  Ashton  Brook  into  the  brook 
at  another  point.      Secondly,  in  1865  the  defen- 
dants conveyed  the  lands  in  fee.      If  a  man  erects 
a  nuisance,  and  then  narts  with  the  land  whcn»» 
it  exists  before  any  aamage  has  been  done,  be  ii 
not  liable  for  subsequent  damage,  for  it  becomei 
the  duty  of  the  alienee  of  the  land  to  abate  tbt 
nuisance.    Now,  suppose  no  wrong  had  ever  been 
done,  no  action  will  he  against  the  defendants  f<T 
making  this  cut.    [Blackburn,  J. — It  is  contendtd 
that  the  cutting  was  wrongful,  and  therefore  tber 
are  liable  for  consequential  diunage.    But  suppott 
they  had  never  parted  with  their  land,  was  theit 
any  obligation  at  common  law  to  do  more  thai 
they  did?]      It  is  said  the  old  channel  shonU 
have  been  cleansed ;  but  if  it  had  not  silted  ny 
who  could  complain  of  the  defendants  sending  tie 
water  down  it  as  they  were  authorised  to  do? 
There  was  no  cause  of  action  until  damage  «i> 
done.  [Blackburn,  J. — And  when  that  happened?] 
The  then  owners  were  liable  for  it.  [Blackbcbs.J. 
—  Non  tequitur.      Backhouse    v.    Bonomi  («i'/i-l- 
If  once  made  out  that  it  was  a  -wrongful  act  to 
send  it  down,  the  company  would  be  liable;  tboo^ 
damage  did  not  arise  until  aflerwards.]    Itistk  , 
continuing  of  the  wrongful  act  which  would  c«n«  \ 
Mie  damage.     Suppose  A.  has  a  house  with  adair 
gerons  spout,  and  he  sells  the  house,  and  thentk 
spout  falls,  doing  harm  ;   only  tho  occupier  sal 
not   the    vendor    would    be    liable    for   dami^ 
[Hasnen,  J. — If  a  man  built  a  bouse  in  tan**, 
drought,  with  a  T^terpipe  which  would  in  ■: 
ordinary  season  send    water  on  to  the  l*ii^^; 
another,  and  then  he  sold  the  house,  afterwsrfj  | 
heavy  rain  fell,  ran  down  the  spout,  and  cansrf  | 
damage  ;  would  not  he  then  be  liable  ?]     deB?! ' 
not. 

AprH  21.  —  Harlngton  resumed  the  aigiiiM^  j 
for  the  plaintiff.  —  Suppose  a  stream  &>** 
round  an  arc,  as  round  tne  bow  of  the  IttMr  ft 
and  that  a  cut  was  made,  which  ia^  bt  nf*' 
scnted  by  the  straight  line  of  the  D,  finv  O* 
end  of  the  arc  to  the  other,  in  laad  bebaiMf* 
the  person  making  that  cat,  and  tiaitthafif 
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were  by  him  diTcrted  through  the  straight  channel 
for  upwards  of  twenty  years,  then  the  owner  of  the 
kod  through  which  the  arc.  curved  would  be 
entitled  not  to  have  the  water  flow  down  the  bend 
inv  more.  [Blackbces,  J. — Probably  that  would 
be  so.]  Such  a  case  is  the  present,  »nd  the  main 
(penion  is,  how  far  arc  the  canal  company  liable 
to  the  plaintiff  for  taming  Iwck  the  water  into 
the  dd  channel  without  providing  for  the  natural 
ciange  of  circumstances.  In  Arhwr!ijht  v.  Oell 
(j  M.  &  W.  203)  it  was  held  that  the  plaintiff  had  not 
ic(|iiired  by  long  user  of  an  artificial  stream  such 
t  right  to  the  water  as  would  entitle  him  to  main- 
aiii  an  action  for  the  diversioQ  of  it,  this  being  an 
ircjficiil  watercourse  made  for  a  particular  and 
tanporary  purpose,  and  its  water  having  been 
(irijjually  taken  by  him,  with  notice  that  it  might 
be  discontinued,  and  the  circumstances  not  berag 
nek  IS  to  afford  any  presumption  of  a  grant ;  and 
tbt  he  did  not  acquire  such  right  by  force  of 
i  t  J  Will.  4,  c  71,  8.  2.  Magor  v.  Cliadwkk 
III  id.  A  E.  571)  decided  that,  in  the  absence  of 
a  special  custom,  artificial  watercourses  are  not 
&ttiigaighed  in  law  fW>m  natural  ones ;  and  a 
title  may  be  gained  by  twenty  years'  user,  as 
well  to  the  former  as  to  the  tatter.  There- 
fore, where  mino  owners  made  an  adit  through 
their  lands  to  drain  the  mine  which  they 
ifienrards  ceased  to  work,  and  the  owner  of 
»  brewery,  through  whose  premises  the  water 
Iwed  for  twenty  years  after  the  working  had 
««s«d,  had,  during  that  time,  used  it  for  brewing, 
it  was  held  that  he  thereby  gained  a  right  to  the 
nfidistnrbed  enjoyment  of  the  water,  and  that 
the  mines  could  not  afterwards  be  so  worked  as 
to  pollute  it.  (And  see  per  Lord  Denman,  C.J. 
delivering  the  judgment  of  the  court  therein, 
p.  58.5.)  So  in  SutcUffe  v.  Booth  (32  L.  J.  136, 
(J.  B.)  it  was  held  that  a  watercourse,  though 
•ttiScial,  may  have  bten  originally  made  under 
Kich  circumstances,  and  have  been  so  nsed  as 
to  give  all  the  rights  that  the  riparian  pro- 
prietors would  have  had  if  it  had  been  a  natural 
(tream;  and,  therefore,  in  an  action  by  one 
•ipsrian  proprietor  against  another  for  the  pollu- 
tiiia  and  diversion  of  a  watercourse,  it  is  a  mis- 
^"tction  to  tell  the  jury  that  if  th»  stream  were 
vtificial,  and  made  by  the  hand  of  man,  the 
ptsatiff  could  have  no  cause  of  action.  [Cock- 
Hw,  C.J. — ^That  is  a  very  unsatisfactory  case ;  it 
is  tmp(Msible  to  make  out  from  it  whether  the 
•liftinction  between  artificial  or  other  waters  was 
"gwded  or  not.]  Then  let  Ivimey  v.  Sfocker,  (12 
L  T.  Rep.  N.  S.  521 ;  14  L.  T.  Rep.  N.  S.  427  ; 
L  Rep.  1  Ch.  App.)  be  substituted  for  it.  There 
tin  bounders  in  Cornwall  had,  from  before  the  time 
<i  living  memory,  nsed  the  water  of  an  artificial 
*>tCTconrse  arising  in  the  land  of  another  person. 
Tbe  bounders  abandoned  the  mine  in  1856,  since 
Jfhich  the  owners  of  the  land  they  had  occupied 
W  been  in  possession,  and  in  1864  the  owners 
fiWabill  to  restrain  the  diversion  of  the  water- 
"»Jr^  by  the  owner  of  the  land  in  which  it  rose, 
^t  bill  was  dismissed  by  Kindersley,  V.  C,  on 
|he  ground  that  there  was  no  priority  of  estate 
between  the  owner  and  the  bounaers,  and  that  the 
owner  therefore  could  not  claim  an  easement  by 
P"aCTiption  on  the  ground  of  their  enjoyment  of 
''•  Held  on  appeal  that  an  injunction  ought  to  be 
panted.  Turner,  L.  J.,  saying,  "The  defendants 
»'«o  attempted  to  maintain  their  case  upon  the 
pwmd  of  the  stream  from  which  the  water  in 


question  flows  having  originally  been  an  artificial 
stream,  and  they  relied  much  upon  the  case  of  Gaved 
v.2tfrtrty«(13L.T.Rep.  N.S.  74;  34L.J.353,C.P.) 
But  there  is  abundant  authority  to  show  that  right 
may  well  be  acquired  to  the  use  of  water  in  streams 
which  may  originally  have  been  artificial,  and  the 
case  of  Oaved  v.  Martyn  is  plainly  distinguishable 
from  the  present."  [Cockbues,  C.  J. — ^That  was  the 
case  of  an  easement,  or  lost  grant,  which  amounts 
to  the  same  thing.  Blackbvkx,  J. — Does  that  case 
apply,  for  what  was  there  here  to  give  the  plaintiff 
a  right  not  to  have  the  water  returned  ?  That  is 
what  you  have  to  show.]  A  right  of  this  descrip- 
ti(in  cannot  be  acquired  against  a  public  company 
if  it  would  bo  in  derogation  of  the  rights  bestowed 
on  them  by  their  Act  of  Parliament.  The  Act 
under  which  this  company  was  eatabli.shed  gave  a 
right  to  take  all  waters  and  streams  within 
2%  yards  and  to  make  compensation  to  the 
landowners.  Then  assume  such  an  agreement 
as  this,  viz.,  a  landowner  says,  "  You  are  g^ing 
to  divert  this  stream;  now,  if  I  understand 
that  it  will  bo  a  permanent  diversion,  I  will 
take  less  compensation  than  I  otherwise  shall 
require."  [Cockbckx,  C.  J. — But  we  do  not  believe 
that  arrangement  was  made,  and  I  cannot  proceed 
on  the  fiction.]  There  would  have  been  nothing 
unlawful  in  such  an  agreement.  Here  water  is 
taken  from  its  natural  course  and  sent  over  other 
lands.  That  state  of  things  existing  for  twenty 
years,  the  court,  prior  to  Lord  Tenterden's  Act, 
would  have  assnmed  lost  grants.  [Blackbi'rn,  J. 
->-There  might  really  be  a  lost  grant,  but  here  all 
the  facts  are  stated  which  show  there  was  none.] 
The  right  to  have  a  watercourse  diverted  from 
land  is  an  casement :  (Magw  v.  Chadwick  (»kj).) 
[CocKBUBN,  C.  J.  —  You  say  that  the  owner 
of  the  servient  tenement  may  acquire  an  ease- 
ment that  the  owner  of  the  dominant  tene- 
ment shall  keep  up  works  for  his  benefit.  A 
personal  burthen  which  seems  to  me  inconsis- 
tent with  the  idea  of  an  easement — a  matter 
of  contract  not  a  matter  of  grant.]  Repair 
of  a  sea-wall  is  an  obligation  active  annexed  to 
land.  [Blackbuun,  J. — But  you  are  not  prepared 
to  say  that  case  comes  within  Lord  Tenterden's 
ActP]  Assume  that  a  house  had  been  built  in 
the  ancient  channel,  and  that  forty  years  had 
elapsed.  Would  not  the  court,  prior  to  that 
statute,  have  directed  a  ju^  to  presume  a  lost 
g^ntP  [Blackbuhn,  J. — Here  is  no  case  of 
estoppel,  such  as  by  blocking  an  ancient  window, 
thereby  inducing  a  neighbour  to  build  in  front  of 
it,  but  an  Act  of  Parliament  authorises  the  defen- 
dants to  discontinue  the  diversion  of  the  water, 
and  by  default  of  the  lower  landowners,  the  old 
channel  has  silted  up,  and  the  water,  when  re- 
turned, overflows.]  Whether  by  lost  grant  or 
Lord  Tenterden's  Act,  such  a  right  as  is  now  con- 
tended for,  might  be  acquired.  Secondly,  in  the 
absence  of  their  Act,  the  company  could  not  have 
diverted  the  water  without  the  consent  of  the 
owners.  The  effect  of  the  Act  is  to  substitute 
the  consent  of  the  Legislature  for  that  of  the 
plaintiff,  and  to  put  the  company  into  the  same 
position  as  if  they  had  made  the  canal  by  cousent 
of  parties.  Then  there  is  a  further  questiou 
whether  the  statutory  power  which  justified  the 
disuse  of  the  canal  by  filling  it  up,  lias  authorised 
the  defendants  to  do  what  they  have  done,  assum- 
ing that  the  lower  proprietors  had  gained  a  right 
agaiust  them.    The  Act  merely  allows  them  to 
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replace  things  in  st'iin  quo.  [Cockburs,  C.J. — 
Suppose  they  had  done  so?]  They  would  have 
flooded  the  upper  lands,  and  the  plaintiff  would  not 
have  had  to  bear  all  the  damage.  It  would  have 
been  distributed.  The  arbitrator  found  that  by 
taking  reasonable  precautious,  they  might  hare 
done  what  the  Legislature  empowered  them  to  do, 
without  harm. :  Iiawrence  v.  Great  Northern  Rail- 
I'My  Company,  16  Q.  B.  643.  There,  in  consequence 
of  a  railway  emlwnkment  made  under  powers, 
floodwatcrs  were  unable  to  spread  themselves,  and 
so  flowed  over  the  bank  on  to,  and  damaged  the 
plaintiff's  land.  Held,  that  although  the  com- 
pany were  not  required  by  their  Act  to  make  flood 
openings  to  their  embankment,  and  would  not  be 
compellable  hy  Mandamus  to  make  them,  yet  as  they 
roignt  by  proper  caution  have  prevented  the  injury 
sustained  by  the  plaintiff,  an  action  on  the  case 
was  maintainable  against  them  for  such  injury. 
[Blackburn,  J. — All  that  case  decides  is,  that  the 
railway  company  had  not  done  as  little  damage  as 
was  possible,  and  were  therefore  liable  under  the 
Railway  Clauses  Act.]  Is  it  not  implied  in  all 
such  Acts,  that  the  works  shall  be  done  with  as 
little  damage  as  possible?  [Cockburx,  C.J. — If 
the  mischief  had  arisen  from  any  negligence  of 
the  company,  I  quite  agree.]  They  have  not 
tilled  up  the  canal,  as  they  might  have  done,  leav- 
ing a  channel  at  the  bottom  through  which  the 
water  might  flow,  or  made  a  culvert  in  the  bed, 
and  then  have  filled  the  bed  up.  [Cockbuks, 
C.J. — Then  they  would  have  been  under  an  obligar 
tion  to  keep  up  the  culvert.]  Perhaps  so,  and  vriiy 
not  ?  They  have  not  literally  fulfilled  the  terms 
of  their  statute,  and  are  therefore  answerable.  As 
to  the  main  point  made  coiifm,  viz.,  that  the  action 
should  bo  brought  against  the  alienees,  lioewM 
V.  Prior  (12  Mod.  639)  decides  that  an  action  may 
be  brought  against  the  erector  of  a  nuisance,  he 
being  thereby  liable  for  all  consequential  damages, 
which  he  cannot  purge  by  assignment.  There  it 
was  said  by  the  court,  "  for  sure  when  one  erects  a 
nuisance,  and  grants  it  over  in  that  manner,  he  is 
a  continuor  with  a  witness."  There  is  no  difference 
whether  the  consideration  is  an  annuity,  rent,  or 
grant  in  fee.  [Blackburjj,  J. — But  there  is  be- 
tween a  lease  and  a  grant  in  fee,  for  you  oblige  a 
lessee  to  act  under  you.]  How  is  a  reversioner  to 
got  rid  of  a  nuisance  during  his  term  any  more 
than  a  grantor  in  fee?  In  Tlwmpeon  v.  Gibson 
(7  M.  &  W.  456)  it  was  contended  that  though  the 
defendants  were  guilty  of  erecting,  they  could  not 
be  considered  as  having  continued,  a  certain  nui- 
sance because  they  were  not  in  possession  of,  or 
interested  in,  the  soil  os  which  the  nonous  build- 
ing was  erected.  Parke,  B.  says,  "  We  have  now 
to  decide  whether  the  objection  was  well  founded 
or  not ;  and  we  are  all  of  opinion  it  was  not,"  and 
subsequently  refers  to  Lord  Holt's  ruling  in  Bos- 
v;i'll  v.  Prior  (sup.).  [CocKBURN,  O.J.— Then  actions 
might  be  brought  de  die  in  diem  against  the  alienor 
in  fee  of  the  building  ?]  That  case  is  an  authority. 
[Cof:KBURS,  C.J. — I  should  be  very  recalcitrant  m 
following  it.]  The  danpoges  should  be  assessed 
against  the  person  causing  the  nuisance  for  all  the 
divmoge  which  arises  from  his  act.  [Cockburn, 
CJ.-^That  would  be  hard  upon  him  when  he  has 
parted  with  the  property.]  The  defendants  have 
80  parcelled  ont  the  lands  that  there  is  no  single 
owner  who  could  cure  the  injury. 

Manisiy,  Q.  C.  for  the  defendants.  —  It  is  said 
for  the  plaintiff  that  Arltcriijht  v.  Gell  (sup.)  is 


affected  by  Magor  v.  Chadicick  (sup.).  We  con- 
tend that  whenever  a  question  of  this  kind  as  to 
an  artificial  watercourse  is  raised  by  some  person 
asserting  a  right  to'  have  the  flow  of  water  kept 
up,  the  circumstances  at  the  time  when  the  works 
were  executed  must  be  examined,  and  if  it  is  evi- 
dent that  the  purposes  for  which  the  course  was 
made  lead  to  the  inference  that  there  was  a  bar- 
gain between  two  parties  that  what  was  about  to 
be  done  should  be  continued,  then  the  enjoyment 
for  more  than  twenty  years  is  amply  sufficient  to 
entitle  a  lower  proprietor  to  have  the  water  sent 
down ;  and  where  tnero  are  two  riparian  owners, 
one  above  the  other,  the  probability  is,  that  any 
bar|^in  not  to  have  the  water  sent  down  is  for 
their  mutual  benefit.  [Hansen,  J. — Or  the  con- 
verse, not  to  have  it  sent.]  Mayor  v.  Chaduiidc 
(sup.)  only  decided  that  an  upper  owner,  who 
might  send  down  pure  water,  had  no  right  to  send 
down  foul.  Gaved  v.  Martyn  (sup.)  decides  that  a 
right  to  an  artificial  stream  cannot  be  acqnircd 
under  Lord  Tenterden's  Act,  unless  the  circum- 
stances attending  the  construction  of  the  course 
show  that  it  was  meant  to  be  permanent.  [CocR- 
BURN,  C.  J. — At  the  time  the  caual  was  made  the 
parties  could  not  foresee  that  a  great  railway 
system  was  about  to  spring  up  which  would 
supplant  it.]  It  must  be  concedm  that  the  com- 
pany could  not,  after  lapse  of  the  statutory  period 
of  Umitation,  have  sent  back  the  water  in  the 
absence  of  their  second  Act.  But  they  were 
bound  to  send  it  back  on  being  authorised  by  the 
Legislature  to  discontinue  the  canal  and  to  sell 
the  land,  and  could  not  themselves  have  acquired 
a  prescriptive  right  to  take  the  water  for  any 
other  purpose.  In  Tlte  National  Gt'aranim 
3Ianure  Company  v.  JJonald  (4  H.  &  N.  8),  a 
canal  having  oeen  stopped  up  and  converted  into 
a  railway  under  statutory  powers,  it  was  held 
that,  on  the  conversion  of  the  canal  into  a 
railway,  the  right  of  the  company  to  the  flow 
of  water  in  a  cut  previously  made  for  the  pur- 
poses of  the  canal  ceased,  and  that  the  com- 
pany could  not  convey  to  a  purchaser  any  right 
to  such  flow.  In  The  Propriet-ors  of  Staffordshire 
and  Worcestershire  Canal  Navigaiion  v.  The  Pro- 
prietors  of  Birmiiigliain  Canal  Navigaiion  (L.  Rep. 
1  H.  of  L.  254),  the  appelknts  contended  that  they 
had  acquired  a  right  to  water  discharged  from  the 
respondents'  locks  into  their  canal  by  long  user 
unaer  the  Prescription  Act,  but  Chelmsford,  L.  C, 
said  (p.  267),  "  Custom  and  prescription  are  here 
ont  of  the  question,  and  if  the  respondents  could 
not  have  granted  the  use  of  the  water  to  the  appel- 
lants the  Act  is  wholly  in^plicable ;  but  the  resfwn- 
dents  have  not  the  water  in  their  canal  with  an 
absolute  power  of  dealing  with  it  at  pleasure  .  .  .  • 
They  could  not  bind  themselves  that,  for  all  time 
to  come,  a  certain  quantity  of  water  should  be  dis- 
charged from  their  canal  into  that  of  the  appel- 
lants because  it  was  impossible  for  them  to  know 
whether  all  the  water  beyond  what  was  necessary 
to  keep  open  the  communication  between  the  two 
canals  would  not  be  wanted  for  the  purpose  of 
their  own  canal.  ...  To  impose  such  a  servitude 
upon  the  water  in  their  canal  as  that  contended 
for  by  the  appellants  would  have  been  uUra  vires 
o(  the  respondents,  and  consejjuently  length  of 
user  could  never  confer  an  indefeasible  claim 
upon  the  appellants  under  the  Prescription  Act, 
as  no  grant  of  the  use  of  the  water  could  have 
been  lawfully  made  by  the  respondents;"  and 
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Lord  Cranworth  sa^  (p.  273) :   "To  stxch  -water 
none  of  the  doctrines  either  as  to  natnral  or 
ifftificisi  streams  is  applicable,  and  the  only  way 
in  which  the  appellants    could   have  obtained   a 
light  to  insist  on  having  a  lock  full  of  water, 
U  whatever  depth,  discharged  into  their  canal, 
must  be  by  express  grant  or  covenant  by  the  re- 
epoulents  giving  to  them  such  a  right.    Of  the 
enitence  of  such  a  grant  or  covenant  there  is  no 
tnce  whatever,  and  it  cannot  be  presumed."    We 
were  aot  bound  to  cleanse  the  silted  channel,  nor 
caa  we  go  upon  the  lauds  to  do  so.     [Blackbuun, 
J.— Nor  can  the    plaintiff.]    The  aUenee  of  the 
kud  took  it  with  the  liabilities,  and  having  had 
time  and  opporttinity  for  curing  the  evil,  he  has 
not  done  so,  and  therefore  he,  and  not  the  vendors, 
are  responsible.  '  If  the   defendants  were   liable, 
here  they  would  be  so  in  perpetuity,  and  might  be 
subjected  to  repeated  actions.    [Blackbukn,  J. — 
Sot  so,  the  damages  wotdd  be  assessed  once  and 
in  all  for  the  harm  to  the  property.]    It  ia  a  con- 
tiraiiiK  nuisance  if  any.    There  are  cases  no  doubt 
vkreoothalienor  and  alienee  are  liable,  but  it  would 
be  new  to  say  th&t  if  a  man  cuts  a  hole  in  his  fence 
lie  is  liable  in  perpetuity,  because  his  successors  do 
not  mend  it.    [Biackbitbn,  J.— See  per  Holt,  J., 
laBoiwdl  V.  Prior  (sup.)']  If  he  hod  done  awrong- 
tiilact,  producing  injury  as  the  immediate  resiilt 
of  it,  at.  jr.,  if  the  defendants  here  had  made  the 
ntaod  sold  the  land,  and  a  flood  had  come  next 
d>7,  before  the  vendee  had  a  chance  of  repairing, 
ia  eommon  jostice  the  vendors  would  be  liable, 
(lisxis,  J. — Next  day  ?    Then  when  would  the 
liaWity  of  the  alienee  commence  ?]    When  he  was 
in  de&alt  by  neglect  to  do  something  which  he  had 
an  qjportunity  of  doing.    [Blackbubn,  J. — That  is 
Tuite  contrary  to  RonveU  v.  Prior,  where  a  lessee 
for  ^ears   stopped  ancient  lights,   the    plaintiff 
broi^t  an  action  against  him  and  recovered,  the 
defendant  made  an   underlease,  and  the  plaintiff 
bronght  smother   action  against  him  for  the  ob- 
stniction  of  the  light,  and  there  was  again  a  ver- 
dict for  the  plaintS :  (2  Salk.  459.)]    The  measure 
of  damages  was  the  injury  to  the  house  once  and 
for  all.    [Blackbttrx,  J.— Lord  Holt  expressly  says 
it  wag  not  so.    Cockbubn,  C.J. — And  in  Salkeld's 
report,  p.  460,   the   court   said  that  the  action 
ky  because    the    defendant  truisferred  the  ereo- 
<>ai  with  the  original  wrong,  and   his   demise 
•firmed  the    continuance  of   it.     "He  hath  also 
'«it  as  a  consideration  for  the  continuance,  and 
therefoTe    ought    to   answer  to   the   damage  it 
oecagiong."      Blackbubx,  J. — In  the  other  report 
of  this  case  (1  Lord  Baym.),  it  is  said  that  the 
habihty  is  for  the  life  of  the  person  only.]    The 
defendfints,  however,  are  a  corporation.  BotweU  v. 
Ww  was  the  case  of  an  underlease  merely.    They 
W  relieved  by  the  alienation  in  fee  from  whatever 
WaHty  they  might  have  previously  been  under. 

Borington,  in  reply. — As  to  the  distinction  made 
"tween  a  demise  and  a  feoffment  in  fee — suppose 
•  taw  for  1000  years  at  a  rack  rent.  There  the 
mndantions  would  be  paid  in  many  trifling 
^Mutts,  instead  of  in  a  lump  sum,  and  practical^ 
tbat  is  aD  the  difference  that  exists  between  the 
^*P  naodes  of  convCTance  as  far  as  the  present 
point  i*  OQiioenied.  llien  with  respect  to  The  Pro- 
Vriftm  ^  Oe  attfordsUre,  ^c.  Canal  v.  The  Pro- 
PJ****  if  fl»  Bwminpham  Canal,  there  the  act 
|™^fl»  ifqpdkote  insisted  should  be  done  by 
™CMtriMkMBlpany  would  have  been  ultra  vires. 
a<*  m  It,  4ha  -preeent  case ;  here  the  defendants 


were  expressly  empowered  to  take  the  springs, 
and  as  eipressly  authorised  to  discontinue  to  do  so. 
Jidy  6th. — Blackburn,  J.,  after  giving  the- 
summary  of  focts  above  set  out,  procee&d  thus : — 
Two  points  were  made  on  behalf  of  the  defendants. 
First,  that  there  had  been  no  wrong  at  all  com- 
mitted against  the  plaintiff,  inasmuch  as  he  had 
never  acquired  any  legal  ri^t  to  have  any  part  of 
the  waters  of  the  Ashton  Brook  kept  diverted  so 
as  not  to  flow  down  to  his  land  as  it  used  to  do 
before  the  canal  was  made.  Secondly,  that  the 
action,  if  any,  should  have  been  brought  against 
the  persons  who  were  owners  and  occupiers  of 
the  cut  at  the  time  the  flood  occnri%d,  and 
not  against  the  defendants.  The  first  b  th& 
more  important  of  the  two.  The  occupiers 
of  the  land,  lower  down  the  Ashton  Brook 
than  the  canal,  would  naturally  suppose  things 
were  going  to  remain  in  the  state  in  which  they 
have  been  for  so  many  years,  and  can  in  no 
way  be  blamed  for  not  anticipating  that  the  canal 
would  be  disused,  and  the  waters  which  had  been 
diverted  again  turned  into  the  brook;  and  after 
that  state  of  things  had  continued  for  more  than 
forty  years,  one  would  wish  to  find  some  legal 
ground  for  saying  that  they  had  acquired  a  legal 
right  to  prevent  this  long  continued  state  of  things 
from  being  altered  to  their  prejudice.  But  I  feel 
obliged  to  come  to  the  conclusion  that  there  is  no 
ground  on  which  such  a  right  can  be  supported. 
Before  the  canal  was  made,  the  person  whose 
estate  the  plaintiff  now  has,  had  the  ordinary 
rights  and  liabilities  of  a  riparian  owner  on  th» 
banks  of  a  natural  stream.  He  was  entitled  to 
have  the  water  flow  to  him  in  its  natural  state,  as 
far  as  that  was  a  benefit,  as  for  instance,  to  turn 
his  mill,  or  water  his  cattle ;  and  he  was  bound  to 
submit  to  receive  the  water,  so  far  as  it  was  a 
nuisance,  as  by  its  tendency  to  flood  his  lands. 
The  Canal  Act  to  some  extent  interfered  with  this 
state  of  things.  It  gave  (by  sect.  1)  the  canal 
company  power  to  take  water  from  all  brooks,  &c„ 
within  200yds.  of  the  canal  for  supplying  the  canal 
with  water,  and  for  that  purpose  to  make  feeders, 
set  up  engines,  &c.  And  there  are  clauses  (ss.  13, 15, 
and  16)  under  which  they  are  compelled  to  mako 
compensation  for  so  taking  the  water,  so  far  as  it 
was  beneficial  property.  But  there  is  nothing  in 
the  Act  to  authorise  them  to  take  water  for  any  but 
canal  purposes.  Neither  is  there  anything  tnat  I 
can  find  in  the  Act  which  can  be  construed  as 
imposing  an  obligation  on  the  <xxwl  company  to 
continue  to  take  the  water  which  they  had  diverted 
any  longer  than  they  found  it  convenient  so  to  do. 
In  the  case  which  the  Act  ccntemplates  of  their 
erecting  an  engine  to  pump  up  the  water  from  a 
brook,  it  would  require  very  clear  langu{w;e  to 
make  me  believe  that  the  Legislature  intended  to 
oblige  them  to  continue  using  th^  engine  for  the 
benefit  of  the  persons  on  the  banks  of  the  brook 
below,  after  they  had  discovered  that  they  could 
get  their  water  cheaper  somewhere  else.  And  it 
seems  to  me  that  the  same  reason  applies,  though 
not  so  obviously,  against  implying  any  obligation 
on  them  to  keep  up  a  dam  and  a  feeder  for  the  pur- 
pose of  continuing  the  diversion  of  the  water  mto 
the  canal  when  it  was  no  longer  reauired  for  canal 
puiposes.  It  would  rather  seem  to  tollow  from  the 
decision  in  the  National  Manure  Oonmany  v. 
Donald  («up.),  that  as  soon  as  the  Canal  Cfompany 
ceased  to  use  the  waters  for  the  purposes  authorised 
by  their  Act,  the  riparian  owners  below  had  a  right 
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to  insist  tiiat  the  water  should  be  allowed  to  flow 
ill  its  old  natural  course  for  their  benefit;   but, 
however  that  may  be,  it  seems  to  me  clear,  that  (at 
least  at  any  time  within  twenty  years  after  the 
water  was  diverted),  the  canal  company  might  dis- 
continue taking  it,  it  they  got  a  sufRcient  supply 
from  another  source,  for  there  is  nothing  in  the 
Act  to  compel  them  to  continue  taking  it.    Then 
comes  thp  question  whether  the  enjoyment  de  facto 
of  the  relict  from  this  water  for  more  than  forty 
years  gives  a  legal  right  to  the  continuation  of  thadi 
lelici'.     That  is  a  question  depending  on  the  con- 
struction of  the  Prescription  Act  (2  &  :!  Will.  4, 
c.  71).  The  2nd  section  of  that  Act  provides  that  no 
claim  which  may  be  lawfully  made  at  the  common 
law.  Inter  alia,  by  grant  inter  alia,  "  to  any  water- 
course or  the  use  of  any  water  "  over  the  lands  of 
anotlicr  where  such  matter  "  shall  have  been  ac- 
tually enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  twenty 
years,"   shall  be   destroyed  only  by  showing   its 
commencement ;    and  where   such   way  or  other 
matter  shall  have  been  so  enjoyed  as  aforesaid  for 
the  full  period  of  forty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  given  or  made  for 
that  purpose  by  deed  or  writing."    I  think  the 
present  claim  to  have    the  water  which    would 
otherwise  have  flowed  down  to  the  plaintiff's  land 
diverted  over  other  land,  so  as  no  longer  to  come 
to  it,  is  a  claim  to  a  watercourse,  and  that  it  is  one 
which  might  be  created  by  a  grant,  if  the  owner  of 
the  servient  tenement  was  a  common  person.    A 
doubt  is  raised  by  the  National  Manure  Company 
V.  Donald  (sup.),  whether  a  canal  company  incorpo- 
rated by  Act  of  Parliament  for  a  particular  pur- 
pose, is  capable  of  either  giving  or  accepting  a 
grant,  except  for  the  statut^le  purposes,  and  con- 
sequently whether  there  can  be  a  title  acquired 
under  the  Prescription  Act  against  such  a  com- 
pany.   If  it  were  necessary  to  decide  either  way 
upon  that  point,  I  should  desire  further  time  for 
consideration.    The  reason  why  I  think  that  in  the 
present  case  no  right  is  acquired  under  the  Prescrip- 
tion Act  is,  that  I  think  the  watercourse  cannot  be 
properly  said  to  have  been  enjoyed  by  a  person 
claiming  right  thereto  within  the  meaning  of  that 
Act.    I  do  not  think  the  Canal  Act  can  properly 
be  used  as  showing  that  the  enjoyment  was  by 
"  consent  or  agreement  expressly  given  or  made 
for  that  purpose  by  deed  or  writing,"  for  though 
the  statute  is  undoubtedly  in  writing,  I  thiidc  it 
would    be    straining  language   to  say  that  the 
obedience  compelled  by  the  Legislature  was  con- 
sent or  agreement.    But  I  think  the  Canal  Act 
does  conclusively  show  what  was  the  nature  of  the 
user,  and  if  that  is  not  such  as  to  amount  to  an 
enjoyment  as  of  right,  the  claim  cannot  be  sup- 
ported under  the  Prescription  Act.    The  j  udgment 
of  the  Court  of  Exchequer  in  Wood  v.  Wand  (3  Ex. 
748)  seems  to  me  to  lay  down  the  principle  appU- 
cable  to  this  case.    There  were  several  questions 
there  brought  before  the  court.    One  was,  whether 
the  plaintiff's  had  a  cause  of  action  against  the 
defendants  for  diverting  the  waters  of  two  arti- 
ficial watercourses.     The  facts  appeared  to  be  that 
those  watercourses  had  been  formed  for  the  pur- 
pose of  draining  some  coal  pits.     The  water  had 
continued  to  flow  for  more  than  sixty  years  across 
part  of  the  defendants'  land,  and  then  across  the 
plaintifi's';    and  there  seems  no  doubt  that  the 


colliery  owners  had  acquired  a  right  to  discharge 
the  water  on  the  defendants'  land,  as  long  as  thej 
pleaded,  and  the  defendants  had  also  acquireda  right 
to  discharge  the  water  thus  brought  on  their  land oa 
to  the  plaintiffs' ;  but  the  Court  of  Exchequer  de- 
cided, following  their  previous  decision  in  ArkwrigU 
V.  Gell  (siq>.),  that  inasmuch  as  it  was  obviooa  that 
the  coal  owners  only  discharged  the  water  for  the 
purpose  of  getting  rid  ot  it,  and  therefore  only  for 
a  temporary  purjioso,  there  was  no  enjoyment  as  a 
matter  of  right  in  that  water  as  against  the  cmI 
owners.  Airl  they  followed  this  up  much  further, 
for  they  held  that,  inasmuch  as  a  proprietor  of 
land  below  had  acquired  no  right  to  require  the 
coal  ownei-s  to  continue  to  allow  the  water  to  flow 
for  his  benefit,  so  he  had  acquired  no  right  a 
apiinst  the  owners  of  the  intermediate  land  to  con- 
tinue to  allow  the  water  which  in  fact  floired  from 
the  coal  pit  to  flow  as  it  had  done.  "  He  has  no 
right,"  they  say,  "  to  compel  the  owners  above  to 
permit  the  water  to  flow  through  their  land  for 
his  benefit,  and  cousei^uently  nas  no  right  of 
action  if  they  refuse  to  do  so"  (3  Ex.  p.  779). 
I  think  this  is  in  eScct  a  decision  thai 
an  active  enjoyment,  in  fact,  for  more  than  the 
statutable  period  is  not  an  enjoyment  as  of  right, 
if  during  the  period  it  is  known  that  it  is  onlype^ 
mitted  so  long  as  some  particular  purpose  was 
served.  It  is  in  exact  conformity  with  the  civil 
law,  the  eiyoyment  must  be  nee  clam,  jjcc  vi,  ii« 
precario.  In  that  case  the  natnre  of  the  soagb 
showed  that  though  the  water,  in  fact,  had  flowed 
for  sixty  years,  yet  from  the  beginning  it  was  only 
intended  to  flow  so  long  as  the  coal  owners  should 
not  think  fit  otherwise  to  drain  their  mines, 
and  so  was  precarious.  In  this  case  the  pro- 
visions of  the  Canal  Act  show  that,  though  the 
water  has  been,  in  fact,  diverted  for  more  thin 
forty  years,  yet  from  the  beginning  it  was  only 
diverted  so  long  as  it  might  be  wanted  for  de 
purposes  of  the  canal,  and  so  was  precarious.  I 
have  based  my  reasoning  principally  upon  the  pro- 
visions of  the  Canal  Act,  which  seems  to  me  to 
leave  the  company  at  Uberty  to  change  their 
sources  of  supply  whilst  they  still  keep  up  the 
canal;  but  I  think  also  that  the  possibilitr that 
the  canal  itself  might  be  discontinued  is  py  no 
means  to  be  lost  sight  of.  It  is  true  that,  if  the 
canal  company  had  discontinued  it  without  the 
authority  of  Parliament,  there  might  have  been 
steps  taken  on  behalf  of  the  public  to  compel  them 
to  keep  it  up.  I  do  not  mean  to  express  any 
opinion  as  to  whether  those  steps  would  We  been 
successful  or  not.  But  I  take  it  to  be  clear  that 
no  steps  could  have  been  taken  by  the  plaintiff  og 


a  riparian  proprietor,  for  such  a  purpose. 


He 
would  but  bo  one  of  the  general  pubUo  Wing  no 
peculiar  locua  tiandi.  And  though  an  Act  to 
enable  a  statutable  corporation  to  give  up  business 
is  not  a  thing  that  occurs  often,  I  think  the  ripwiai 
proprietors  ought  to  have  known  it  was  possible. 
As  to  the  second  question  it  is  not  necessary,  m 
my  ■view,  to  form  an  opinion.  I  must  own,  how- 
ever, that  I  do  not  see  how  to  distinguish  the 
present  case  from  Moawell  v.  Prior  (tup.) 

Haitnex,  J. — I  concur  in  the  judgment  whidi 
has  been  delivered  by  my  brother  Blackburn,  with 
an  unimportant  exception.  I  do  not  think  that  tbn 
possibility  that  the  canal  might  he  diseentinaed 
ought  to  be  considered.  The  discontinuance  could 
onfy  be  by  legislative  authority,  and  I  think  wat 
the  riparian  owners  had  a  right  to  assume,  ana '" 
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act  upon  the  sapposition,  that  the  canal  would  be 
maintained.  This  consideration,  however,  does  not 
aCect  the  jadgment,  bnt  I  think  it  right  to  express 
BIT  opinion  upon  that  particular  point. 

Cocui'SN',  C.J. — The  facts  of  this  case  are  so 
fdlT  and  clearly  set  forth  in  the  judgment  just 
KM  by  my  brother  Blackbnm  that  it  appears  to 
me  annecessary  to  go  over  them  again  m  detail ; 
tie  more  so  as,  for  the  purpose  of  my  own  judg- 
ment, they  may  be  stated  in  a  few  words.    The 
fkiatiff  is  the  owner  of  lands,  to  which  a  stream 
called  the  Ashton  Brook    flows   in    its  natural 
coorse.     Shortly  before  the  commencement  of  the 
present  century  a  canal  company  obtained  power 
by  an  Act  of  Parliament  to  divert,  and  under  that 
fowerdid  in  fact  divert,  at  a  point  in  the  course  of 
the  stream  above  the  plaintiff's  laud,  the  greater 
fin  of  the  water,  while  the  rest  continued  to  flow 
n  its  natural  channel.     In  1847  the  defendants,  a 
mlwy  company,  being  empowered  by  Act  of  Par- 
haml,  purchased  the  canal ;  and  being  likewise 
(Qtiiiriiied  by  the  Act  to  discontinue  the  use  of 
liie  canal,  and  to  fill  up  and  sell  the  bed,  they  in 
Isi3  exercised  the  power  thus  given,  discontinued 
tb  ase  of  the  canal,  discharged  the  water  iuto  the 
Ishton  Brook,  and  adopted  measures  whereby  the 
ruet  diverted  from  the  brook  was  again  returned 
to  it  at  a  point  above  the  plaintiff's  land.      The 
tffert  of  this   was    to    restore    the  flow    of  the 
wter,   so   far   as    the    plaiutiS    was  concerned, 
u  its  pristine  condition,  with  one  important  ez- 
niption  —  the    bed    of   the    stream    had,   owing 
to  the   diminished    scour    of   the  water  during 
so  many  years,    become  partially  silted  up    so 
iu  to  be    insu£S.cient   to   carry  off,    not   indeed 
the  water  ordinarily  flowing  down   it,  but  the 
water  coming  down  in   times    of    extraordinary 
flood.    In  l&t>6  such  a  flood  occurred;  the  water 
OTerflowed  the  plaintiffs  land,  and  did  daumge  to 
his  crops,  and  in  respect  of  the  damage  thus  done 
thia  action  is  brought.     The  question  is,  whether, 
nnder  these  circumstances,  the  plaintiff  is  entitled 
to  recover.     I  agree  with  my  learned  brothers  iu 
t'oioldng  that  he  is  not.    I  differ  from  them  in 
tliiaking  that  the  question  whether  the  plaintiff 
iix  acquired  any  right  as  against  the  defendants 
tolls  on  the  Prescription  Act  (2  &  3  Will.  4,  c.  71) 
>W.    It  appears  to  me  to  depend  on  a  principle 
'i  law  relating  to  easements  which  would  have 
beai  equally  applicable  if  the  Act  in  question  had 
lerer  been  passed.     The  right  of  diverting  water 
•kich  in  its  natural  course  would  flow  over  or 
^ioi^  the  land  of  a  riparian  owner,  and  of  convey- 
Dig  it  to  the  land  of  the  party  diverting  it,  the  ser- 
n<«<  aqwK  ducendcB  of  the  civilians,  is  an  easement 
»dl  known  to  the  law  of  this  as  of  every  other 
owntry.    Ordinarily  such  an   easement  can   be 
'*«ted,  according  to  the  law  of  England  only  by 
i™nt,  or  by  long  continued  enjoyment,  from  which 
UK  existence  of  a  former  grant  may  be  reasonably 
Pwsomed.    But  such  a  right  may,  like  any  other 
■^''t,  be  created  in  derogation  of  a  prior  right  by 
f"!  action  of  the  Legislature.    I*,  wa^  thus  created 
m  the  present  instance.     But,  however  it  maybe 
wiled  into  existence,  the  right  is  essentially  the 
•j'"'*-   The  legal  incidents  connected  with  it  are 
the  ame.  whether    the  easement  is   created  by 
pMt  or  by  statutory  enactment.     Now,  it  is  of 
™  wence  of  such  an  easement  that  it  exists  for 
th«  benefit  of  the  dominant  tenement  alone.  Being 
^•'•jery  nature  a  right  created  for  the  benefit  of 
the  dominant  owner,  its  exercise  by  him  cannot 


operate  to  create  a  new  right  for  the  benefit  of  the 
servient  owner.  Like  any  other  right,  its  exercise 
may  be  discontinued,  if  it  becomes  onerous,  or 
ceases  to  be  beneficial  to  the  party  entitled. 
An  easement  like  the  present,  while  it  snbjectti  the 
owner  of  the  servient  tenement  to  disadvantage  by 
taking  from  him  the  use  of  the  water,  for  the 
watering  of  his  cattle,  the  irrigation  of  his  land,  the 
turning  of  his  mill,  or  other  beneficial  use  to  which 
water  may  be  applied,  may,  on  the  other  hand,  no 
doubt,  be  attended  incidentally  with  equal  or 
greater  advantage  to  him,  as,  for  instMiee,  by 
rendering  him  safe  from  the  danger  of  inuudiktiou. 
But  this  will  give  him  no  right  to  insist  on  the 
exercise  of  the  easement  on  the  part  of  the  domi- 
nant owner,  if  the  latter  finds  it  expedient  to 
abandon  bis  ri|;bt.  In  like  manner,  where  the  ease- 
ment consists  in  the  right  to  discharge  water  over 
the  land  of  another,  though  the  water  may  be  ad- 
vantogeotis  to  the  servient  tenement,  the  owner  of 
the  latter  cannot  acquire  a  right  to  have  it  dis- 
charged on  to  his  land,  if  the  dominant  owner 
chooses  to  send  the  water  elsewhere,  or  to  apply  it 
to  another  purpose.  And  upon  this  principle,  as  it 
appears  to  me,  might  the  case  of  Wood  v.  IPtud 
have  been  decided  without  reference  to  the  Pre- 
scription Act,  or  to  the  question  as  to  whether 
there  had  been  an  enjoyment  "  as  of  right,"  so  as 
to  satisfy  that  statute.  I  prefer  to  rest  ray  judg- 
ment on  the  principle — as  it  ap(>ears  to  me,  a 
fundamental  one — that  an  easement  exists  for  the 
benefit  of  the  dominant  owner  alone,  and  that  the 
servient  owner  acquires  no  right  to  insist  on  its 
continuance,  or  to  ask  for  damages  on  its  abandon^ 
ment.  I  am  far  from  saying  that  the  grant  of  an 
easement  might  not  be  accompanied  by  stipulations 
on  the  part  of  the  grantor ;  as  for  instance,  that 
the  easement  should  not  be  discontinued  without 
his  consent,  or  that  on  its  discontinuance  certain 
things  should  be  done.  I  am  far  from  saying  that 
such  a  stipulation  would  not  give  a  right  of  action. 
My  observations  are  Intended  to  apply  to  a  case  in 
which  nothing  appears  beyond  the  existence  of  an 
easement.  In  such  a  case,  it  appears  to  me  beyond 
doubt  that  the  servient  owner  acquires  no  right  to 
the  continuance  of  the  easement,  and  the  incidental 
advantages  arising  to  him  from  it,  if  the  dominant 
owner  thinks  proper  to  abandon  it.  If,  in  the  pre- 
sent  case,  the  Canal  Act  had  made  it  incumbent  on 
the  company  to  continue  the  use  of  the  canal,  or 
had  attached  any  specific  obligations  to  the 
contingency  of  its  disuse,  the  case  would  have 
been  different.  But  nothing  of  the  sort  is  to 
be  found  in  the  |Act.  The  powers  conferred 
by  it  are  permissive;  no  conditions  are  attached  to 
the  discontinuance  of  the  canal;  the  company 
acquire  the  right  to  take  the  water,  without  more. 
The  exercise  of  the  right  is  not  compulsory.  The 
company  may  abandon  its  exercise  if  they  choose. 
I  am  at  a  loss  to  see  how,  under  such  circum- 
stances, the  plaintifT,  in  derogation  of  whose  prior 
ri^ht  the  right  of  the  company  was  g^ven,  can  be 
caid  to  have  acquired  a  right  to  insist  on  the  con- 
tinuance of  the  easement.  The  defendants  having 
been  authorized  to  abandon  the  use  of  the  canal, 
and  having  in  fact  abandoned  it,  had,  as  it  seems 
to  me,  no  alternative  but  to  allow  the  water  to 
flow  undiminished  in  quantity  down  the  brook,  in 
its  natural  course,  to  the  plaintiff's  land.  Their 
right  to  take  the  water  being  limited  to  taking  it 
for  the  use  of  the  canal,  they  could  not  have  taken 
it  for  a  different  purpose,  or  so  as  to  allow  it  to  run 
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to  waste.    So  soon  as  they  discontinued  the  use  of 
the  oanal  their  right  to  take  the  water  ceased,  and 
the  plaintiff  and  the  riparian  owners  lower  down 
the  stream  again  became  entitled  to  have  the  whole 
of  the  water  descend  to  them  in  its  natural  course ; 
and  if  the  defendants  had  continued  to  divert  the 
water,  would  have  had  legal  ground  of  complaint 
and  action ;  while  the  defendants  could  not  have 
justified,  inasmuch  as  they  could  not  have  alleged 
that  the  water  was  taken  for  the  purpose  of  feeding 
and  maintaining  the  canal.     It  appears  to  me, 
therefore,  quite  clear  that  the  defendants  were 
right  in  restoring  the  water  to  its  natural  quantity 
before  it  reached  the  land  of  the  plaintiff.    It  is 
true  that   the  proximate  cause  of   the   damage 
complained    of — namely,    the    silting    up  of   the 
channel  so  as  to  render  it  less  capable  of  carry- 
ing  off    the   water   at   a   time    of    flood,    was 
brought    about    by  the    act  of    the    defendants 
in  diverting  the  water  of  the  brook.    But  as  this 
was  the  natural  and  necessary  consequence  of 
the  diversion  of  the  water,  as  authorised  by  Act 
of  Parliament,  it  follows  that  this  result  cannot  be 
imputed  to  the  defendants  as  wrongful.    If  it  be 
said  that,  having  brought  about  this  result,  it  was  in- 
cumbent on  them  to  have  recourse  to  swne  engineer- 
ing contrivance  to  prevent  any  damage  in  times  of 
flood,  or  to  restore  the  channel  of  the  stream  to  its 
original  condition,  the  general  reasoning  I  have 
before  set  forth  in  respect  of  the  obligations  of  a 
dominant  owner  apply,  as  showing  that  no  such 
duty  was  cast  on  toe  defendants  either  b^  the 
lo(»l  Act  or  by  implication  of  law.    In  addition  to 
which,  as  regards  the  restoration  of  the  ohannol,  it 
may  be  further  observed  that  the  defendants  could 
not  have  entered  on  to  the  plaintiff's  land,  for  the 
purpose  either  of  ascertaining  the  condition  of  the 
channel  or  of  restoring  it,  except  by  leave  and 
licence  of  the  plaintiff.    No  such  leave  and  licence 
was  ever  given.     Far  from  calling  on  the  defen- 
dants to  repair  the  bed  of  the  stream,  the  plaintiff 
acquiesced  in  the  existing  state  of  things  from  the 
year  1853,  when  the  change  took  place,  till  1866, 
when  an  extraordinary  flood  caused  the  overflow  of 
the  stream.     Till  that  time  neither  he  nor  anyone 
else  appears  to  have  entertained  any  doubt  of  the 
capacity  of  the  channel  to  carry  off  the  water  at  all 
times.     The  defendants,  therefore,  were  not  only 
not  called  upon  to  do  anything  to  the  channel,  but 
would  not  be  justified  m  doing  so.    The  result  is 
that  the  plaintiff  is  not  entitled  to  recover,  and 
that  our  judgment  must  be  for  the  defendants. 
Judgment  /or  the  dffendarUt. 
Attorney  for  the  plaintiff,  F.  Fortune,  agent  for 
Bvmfry»  and  Son,  Hereford. 

Attorneys  for  the  defendants.  Young,  Maples, 
and  Co. 

AKSBICAH   XBFOBTS. 

Collated  b;  F.  O.  Catxr,  Esq.,  BaRlater«t-Law. 

UNITED      STATES      CIECUIT      COURT.— 

WESTEBN  DISTRIOT  OF  WISCONSIN. 

Hallo.  Wagee. 

Fr<mdule7U  preference  —  Bankruptcy  laica  of  the 
United  Stales — Contemplation  of  ha/nkmpicy — 
Knowledge  of  debtor  of  hiB  own  insolvency. 

The  Act  of  1841  declared  preferences  void  which 
mere  made  in  eontempUUion  of  hanlenmtey.  The 
present  Act  enacts  that  the  fact  of  a  deltor  lenng 


insolvent  voids  all  payments  by  him  to  hit  er(- 
ditors  as  frandulent  preferences : 
Held,  thai  the  fact  of  insoloeney  ijoas  snffineni  h 
bring  a  payment  within  the  Act,  regardlets  of  thf 
knowledge  of  the  debtor  as  to  his  insolvency;  and 
to  prove  a  belief  in  solvency  when  insolvency  esW<iJ, 
tlie  most  satisfactory  evidence  is  necessary,  tlm 
^resumption  being  in  favour  of  the  debtor  knouUj 
his  position. 
A  debtor  not  having  sufficient  property  to  pay  all  hit 
creditors,  hut  believvng,  as  lie  swore,  that  he  im< 
solverU,  gave  securUy  for  a  portion  of  them  to  t* 
paid  infiM:  (a) 
Held,  that  this  was  a  fraudulent  preference. 
Oeneral  observations  on  the  policy  of  aU  banhmii 
laws. 

Opinion  by  Hopkdts,  J. — This  is  a  suit  in  eqnity 
brought  to  set  aside  a  mortgage  given  by  Leonaid 
Lakin,  the  bankrupt,  to  the  defendants,  Wager  and 
Fales,  on  the  ground  that  it  is  void  under  tin) 
Bankrupt  Act.  The  mortga^  is  for  8000  dola, 
dated  Dec.  15, 1869.  It  was  given  to  secure  a  ddrt 
of  that  amount  owing  by  Lakin  to  the  firm  of 
Wager  and  Fales  for  lialance  due  for  stores  sold 
him  by  them  in  1867.  The  stoves  were  sold  oa 
four  months'  time,  and  the  debt  had  been  standing 
in  account  past  due  until  the  giving  of  this  mort- 
gage. Notes  were  there  executed  and  made  pay- 
able, 600  dols.  in  six  months,  600  dols.  in  twei« 
months,  600  dols.  in  sixteen,  60O  dols.  in  twenty, 
and  the  balance  in  twenty-four  months,  with  in- 
terest at  10  per  cent.  The  account  against  tb 
bankrupt  was,  in  1867,  about  4000  dols.,  and  hepaii 
in  1868  a  little  less  than  500  dols.,  and  in  1869,  onlj 
200  dols.,  which  he  paid  in  July.  In  Feb.  1868  ks 
asked  for  an  extension,  and  agreeing  to  make  small 
payments,  but  none  was  formally  given.  In  March 
1869,  he  asked  for  another  extension,  bnt  none 
was  given.  In  July  1869,  the  defendants  sent 
their  agents  to  him  for  settlement  and  asked  fora 
mortgage  to  secure  it.  He  declined  then  to  giw 
it,  and  wrote  defendants,  July  9,  1869,  that  if  he 
gave  a  mortgage  it  would  injure  his  credit.  He 
agreed  then  to  make  small  remittances,  bnt  did 
not  do  so,  and  they,  in  Oct.  1869,  sent  their  claim 
to  Richardson,  of  JanesviUe,  to  get  it  secured  ^ 
mortgage,  and  on  the  15th  Dec.,  through  their 
agent,  Richardson,  they  obtained  the  mortgage  in 
question.  In  1868,  Lakin  built  him  a  new  store  at 
a  cost  of  from  6000  dols.  to  8000  dols.  In  1868  he 
sold  out  his  stock  of  stoves  to  other  parties  and 
gave  up  the  stove  business.  That  he  continued  to 
do  business  as  a  retail  hardware  merchant  with  a 
tolerably  fair  credit  at  home  and  with  his  creditors, 
but  he  had  not  met  his  payments,  and  there  was.  on 
the  15th  Dec.  about  14.000  dols.  or  15.000dols.  oast 
due,  a  portion  of  which  had  been  due  for  quite*  long 
time.  That  he  had  secured  Pierce  and  Whaling* 
claim  by  note  given  by  the  purchasers  of  the  gtovefl- 
He  had  been  pressed  for  over  a  year  by  his  credi- 
tors for  their  pay.  He  had  borrowed  moner  at 
banks  by  means  of  indorsers,  and  got  renewws  of 
the  same.  He  had  used  funds  held  by  him  as 
treasurer  and  in  trust  in  his  business,  and  failed 

(o)  Onr  statnte  (s.  92  of  32  &  33  Viot.  o.  71)  voids  oon- 
vayanaes  made  and  obligations  incurred  in  bToar  '''^ 
creditor  by  any  person  unable  to  pay  bis  debta  u  v>V 
become  due  from  his  own  moneya,  if  bonkropt^  ^f]*? 
within  throe  months  :  (See  Ex  parts  Craven,  re  MartMu, 
23  L.  T.  Eep.  N.  S.  650 ;  Re  Cherry,  ee  parUi  1W»«*"' 
(to  be  reported  next  week) ;  and  Ex  parte  Blad^*'*' " 
ChttsAorough,  25  L.  T.  Bep.  N.  S.  76.) 
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t.j  paj  them  over  on  demand.  That  in  Aug.  1869 
hf  sjare  a  moitgi^  to  secure  his  father-in-law 
;!i7odols.  borrowed  money.  He  was,  beyond  all 
question,  I  think,  insolvent — owed  more  than 
M  property  would  pay — and  had  been  so 
iix  over  two  years,  when  he  gave  the  mort- 
gage to  derendants,  although  he  swears  that  he  did 
Lu«  mppose  that  he  was,  but  on  the  contrary  that 
te  thoasbt  he  was  worth  10,000  dols.  over  and 
above  afl  his  debts.  Soon  after  giving  the  mort- 
g-«e  his  other  creditors  instituted  an  investiga- 
U'jo  into  his  affairs,  audit  was  made  apparent  that 
Le  was  insolvent.  That  he  then  attempted  to 
oxnpromise,  but  failed  to  accomplish  it,  and  on 
•th  Jan.  1870,  twenty-four  days  after  giving  this 
Tortgage.  he  filed  his  petition  in  bankruptcy. 
JUck  of  Sandu.sky,  Ohio,  swears  that  Wager  told 
km  in  March  18b9,  that  he  thought  Lakin  insol- 
^<si,iBd  that  he  intended  to  send  ont  and  get  a 
yrj^e  to  secure  his  claim.  Wager  denies  that 
!» -ad  so,  but  says  that  Mack  told  him  at  that 
TiiiH  (hat  he  (Mack)  thought  he  would  not  stand 
•:  '.<ag,  but  that  he  told  mm  he  knew  better  and 
'■M  he  was  good,  and  Mr.  Wager  is  partially  sus- 
i"ii«d  in  his  version  by  a  Mr.  Spencer,  who  was 
present.  The  defendants  swear  that  they  considered 
un  worth  10,000  dols.  or  15,000  dols.  over  his 
liebts  when  they  took  the  mortgage.  These  are 
'ibtantially  the  fects  in  the  case,  and  the  com- 
^linants'  counsel  claim  that  they  entitle  the 
''inplainants  to  the  relief  asked.  The  defendants' 
ft<insel  claim  that  the  facts  fail  entirely  to  make 
vn  a  ease  under  the  Bankrupt  Act.  He  contended 
'.U:  to  avoid  the  mortgage  it  must  be  shown  that 
Lsliin  was  insolvent  when  given,  and  that  he 
"oet  it,  for  if  he  did  not  know  that  he  wae  insol- 
rcnt,  he  ooold  not  be  said  to  have  given  the  mort- 
pge  with  a  view  to  give  the  mortgagees  a  pre- 
'■tnoBt  which  it  would  be  necessary  for  the  court 
w  find  as  a  question  of  fact  under  the  35th  section 
x*  the  Bankrupt  Act  in  order  to  avoid  the  mort- 
age. The  meaning  of  that  part  of  the  section  is 
-X  entirely  dear,  and  has  oeon  construed  diffe- 
^*!itlT  by  the  courts  and  judges  who  have  been 
:>iled  upon  to  pniss  opinions  upon  it.  Snt  I  cannot 
tflcor  with  the  defendant's  counsel,  in  his  inter- 
',:«latioD  of  it.  The  section  does  not  require 
iWddrtor  to  know  his  insolvency  or  to  believe 
■^  It  treats  of  insolvency  as  a  condition  of  foct, 
•'"K  of  belief.  He  cannot  set  up  his  ignorance  of 
:i«tf  condition  to  defeat  the  operation  of  that 
^»':^aa.  He  is  presumed  to  know  and  is  charge- 
''•^with  knowledge  of  it,  and  neither  ignorance 
'  wilful  blindness  will  exonerate  him  from  the 
;jp«r«ioa  of  its  provisions,  so  that  being  insolvent 
a  ftct  and  chargeable  by  law  with  knowledge  of 
n*  condition,  it  would  follow,  it  seems  to  me,  as 

•  logical  secjnence,  that  he  gave  the  mortgage  with 
■■new to  give  the  defendants  a  preference.  For 
Ml  having  property  to  pay  all  his  creditors,  the 
p^  the  defendants  security  to  pay  them  in  full, 
,-«>w«arily  operated  as  a  preference,  and  he  should 

*  held  88  having  intended  the  natural  and  logical 
«">»qnences  of  his  acts.  This  section  of  the 
^okrnpt  Act  is  almost  a  literal  copy  of  sect. 
>  of  toe  Uassachnsetts  insolvent  law,  and  their 
°J^™>  bef<a«  its  adoption  by  Congress,  had 
^^this  construction  upon  it.  Per&ips,  if  the 
^toipt  had  any  reasonable  cause  to  believe  him- 
J«o  "olrent,  it  nught  be  held  that  he  did  not  give 
tMseeority  with  mtent  to  give  a  preference.  But 
•f««ea  as  a  rational  man,  and  '  looking  at  the 


facts  of  his  case  as  they  really  were,  could 
Lakin  reasonably  have  believed  he  was  sol- 
vent. A  case  might  arise  in  which  a  court 
might  hold  that  a  party  had  a  reasonable 
cause  to  believe  himself  solvent  when  he  was 
in  fact  insolvent,  but  it  would  have  to  possess 
some  peculiar  features,  and  the  party  would  have 
to  furnish  a  verv  satisfactory  excuse  for  want  of  a 
knowledge  of  the  facts  showing  his  insolvency. 
This  does  not  present  such  a  case.  Prom  the  facts 
of  this  case  it  don't  seem  possible  that  he  could 
have  believed  himself  solvent  when  he  gave  this 
mortgage.  The  case  of  Jones  v.  Rowland  (8  Met. 
377),  relied  upon  so  strenuously  by  defendants' 
counsel,  arose  under  the  Bankrupt  Act  of  1841, 
and  the  Supreme  Court  of  Ma-ssachusetts  have  not 
followed  that  as  applicable  to  their  insolvent  law, 
from  which  this  section  of  the  Bankrupt  Act  of 
1867,  under  consideration,  was  copied.  Shaw, 
C.J.,  in  delivering  the  opinion  of  that  court,  in 
Holbrook  v.  Jackeoti  et  ai.  (7  Cush.  136,  150), 
says  : — "  The  provision  of  the  bankrupt  law  of 
the  United  States,  imder  which  the  case  of  Jones  v. 
Rowland  et  ai.  was  decided,  was  very  different 
from  the  present :  it  turned  on  the  question  of  actual 
belief  and  intent,  and  not  on  reasonable  ground  to 
believe;"  and  in  the  same  opinion,  p.  149,  he 
says : — "  We  do  not  think  it  necessary,  m  order  to 
avoid  the  conveyance,  that  the  debtors  knew  that 
they  were  insolvent,  or,  in  fact,  contemplated  pro- 
ceeding in  insolvency.  It  is  enough  that  they 
were  in  fact  insolvent,  and  had  no  reasonable 
cause  to  believe  themselves  solvent."  That  court 
again,  in  Vemiard  v.  iPCarnell  and  otiters  (11 
Allen,  562)  says  :  "  That  the  proposition  cannot  be 
sustained  consistently  with  the  established  rules  of 
law,  that  the  payment  of  a  debt  by  a  party  who  is 
insolvent  cannot  be  regarded  as  a  preference  if 
made  with  the  hope  and  expectation  of  the  debtor 
that  he  will  be  able  eventually  to  pay  all  his  debts 
in  full.  The  adjudicated  cases  leave  no  room  for 
doubt  on  this  point :  (Thompson  v.  Thompson,  4 
Cush.  127 ;  i«e  v.  KiWum,  3  Gray,  594  j  Holbrook 
V.  Jackson,  7  Cush.,  136,  149 ;  Barnard  v.  Crosby, 
6  Allen,  327.)"  And  in  the  13  Gray,  Beais  v.  Clark, 
page  21,  the  court  says :  "  That  the  jury  were 
rightfully  instructed  that  it  was  competent  for 
them  to  infer  from  the  fact  that  Clark  did  give 
a  preference  to  the  plaintiff;  that  he  intended 
to  give  it :  (Danny  v.  Banny,  2  Cush.,  172.)" 
These  cases  abundantly  show  that  the  courts  of 
Massachusetts  have  not  regarded  the  case  of  Jones 
V.  Rowland  (tup.),  as  giving  a  construction  of 
their  insolvent  law,  and  I  am  satisfied  that  the 
United  States  Courts  that  have  attempted  to  adopt 
that  as  a  proper  construction  of  the  provisions  of 
our  present  Bankrupt  Act,  have  not  examined  the 
provisions  of  the  two  Bankrupt  Acts  critically,  nor 
the  insolvent  law  of  Massachusetts,  and  the  con- 
structions given  to  that  section  in  regard  to  the 
E references  by  the  courts  of  that  State,  for  if  ther 
ad  they  would  at  once  have  seen  that  the  provi- 
sions of  the  Act  of  1841,  under  which  that  was 
given,  were  entirely  different  from  the  present 
Act,  and  that  that  decision  had  uniformly  been 
held  there  as  not  applicable  to  the  provisions 
of  their  insolvent  law.  The  weight  of  authority 
in  the  Tederal  Courts,  I  think,  is  largely  in  favour 
of  the  construction  I  have  given  to  that  section : 
(2  Chicago  Legal  News,  148;  3  B.  R.  101 ;  id.,  84; 
id.,  93 ;  id.,  98 ;  id.  29 ;  Ist  id.,  81 ;  id.,  146 ;  4  id., 
146.)    The  preferences  declared  void  by  2nd  seo- 
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tion  of  the  Act  of  1841,  irere  such  as  were  mode 
by  a  party  contemplating  becoming  a  bankrupt 
under  the  Act.    Then  the  intent  ot  the  debtor  \ras 
the  principal  question.     Under  the  present  Act  a 
preference  created  by  a  party  "  lieing  insolvent"  is 
made  void,  and  bis  intent  or  belief  is  not  in  ques- 
tion.   The  fact  of  insolvency  being  established  or 
admitted,  the  preference  ordinarily  as  to  the  debtor 
is  presumed  to  be  void — the  presumption  being 
strong  or  slight,  according  to  the  circumstances  of 
each  case.    But  I  cannot  see  that  the  fact  that  the 
debtor  knew  or  did  not  know  of  his  insolvency  at 
the  time  of  creating  the  preference,  has  much  to  do 
in  determining  the  question  as  to  him.  The  purpose 
of.the  Act  being  to  enforce  equal  distribution  of  an 
insolvent's  estate,  every  act  of  an  insolvent  that  tends 
to  defeat  that  purpose  should  be  construed  strictly 
as  against  bira,  and  courts  should  indulge  eveiy 
presumption  that  is  permissible,  according  to  well- 
settled  rules  of  law,  to  secure  the  fVill  benefit  of 
this  cardinal  principle  of  the  law.     I  would  not  go 
so  far  as  to  prevent  the  exercise  of  a  reasonable 
bond  fide  effort  on  the  part  of  an  energetic  and 
hopeful  debtor,  struggling  with  an  honest  intent 
to  pay  all  his  debts,  for  it  is  often  the  ca«e  that  a 
trader  may  bo  embarrassed  and  unable  to  pay  his 
debts  as  tliey  mature,  by  the  exercise  of  judgment, 
and  unreserved  frankness  with  his  creditors,  goes 
through,  pnys  all,  and  converts  what  was  almost  a 
calamity  into    a   profitable    enterprise.    But    to 
allow  every  embarrassed  debtor  to  thus  go  on, 
and  sustain  his  nets  because  he  says  he  thought  he 
could  go  through,  and  hold  as  valid  his  payments 
and  securities,  would  be  to  defeat  altogether  the 
object  and  provisions  of  the  Bankrupt  Act.    I 
would  not  apply  the  strict  definition  of  insolvency 
that  is  usually  given  in  commercial  centres  to 
traders  doing  business  in  smaller  country  places. 
In  large  commercial  centres,  a  faUure  to  meet  pay- 
ments as  they  become  due  is  deemed  insolvency, 
but  not  so  in  the  country.    The  custom  of  traders 
generally  is  different  there,  and  a  party  should  be 
Held  insolvc^t  there  onlv  when  he  mils  to  meet 
his  debts  according  to  the  usage  and  custom  of 
the  place  of  his  business.    But  this  laxity  should 
not  be  allowed  to  that  extent  as  to  hold  that  non- 
payment for  a  long  time  or  continued  inability  for 
years  to  pay  and  meet  obligations  should  not  be 
regarded  as  evidence  ot  insolvency.    I  would  not 
do  away  with  all  rule  on  that  subject,  but    I 
would    adopt    a    rule    in    harmony   with    the 
general  custom  of  the  place  in  which  the  party 
was  engaged   in   business.    And   testing   Lakin 
even    by    that    rule,   I    hold    that   he    must    be 
deemed  insolvent  when  he  has  to  mortgage.     He 
had  been  behind  in  his  payments  for  over  two 
years.    His  business  for  that  time  did  not  yield 
him  the  money  to  pay  up.    He  was  urged  for  pay- 
ment and  could  not  pay,  applied  for  extensions 
which  were  refused,  or  if  given  he  failed  to  meet 
according  to  the  new  terms,  used  trust  funds  in 
his  business,  borrowed  money  at  banks,  and  of  his 
neighbours  and  clerks,  and  still  was  behind  a  great 
way  in  meeting  his  pajTnents.    To  say  under  such 
circumstances  that  he  should  not  be  deemed  insol- 
vent, or  that  he  had  reasonable  cause  to  believe 
himself  solvent,  would  be  indulging  in  a  laxity  of 
business  conduct  and  judgment,  entirely  inconsis- 
tent with  the  views  of  business  men  in  any  commu- 
nity, and  such  as  were  never  sanctioned  by  any 
court.    To  allow  him  any  benefit  of    bis  plea  of 
ignorance  of  his  true  condition  under  the  circum- 


stances of  this  case,  would  do  violence  to  the  com" 
mon  intelligence  of  the  man,  and  impeach  his  bosi* 
ness  capacity  to  an  extent  far  more  damaging  to 
him  than  to  say  that  he  hoped  by  some  fortnnate 
turn  of  business  to  get  out  of  his  embarnuscd 
situation.  I  therefore  find  in  this  case  that  Lskiu, 
when  ho  gave  this  mortgage  to  the  defendants,  was 
insolvent,  and  that  he  had  no  reasonable  cause  to 
believe  himself  solvent,  that  it  was  given  to  secure 
an  existing  debt,  that  it  gave  the  defendantx  a 

E reference  over  his  other  creditors,  and  that  in  law 
e  should  be  held  to  have  given  it  with  a  view  to 
give  them  such  preference.    But  in  order  to  grant 
the  relief  sought  by  this  bill,  it  is  necessary  tliat  I 
should  find  that  the  defendants  when  they  received 
such  mortgage,  "  had  reasonable  cause  to  believe 
that  Lakin  was  insolvent,  and  that  it  was  made  in 
fraud  of  the  provisions  of  the  Bankrupt  Act.    This 
last   proposition,  it  seems   to  me,  is  a  necessary 
conclusion  from  an  aflSrmative  finding  upon  the 
facts.     If  an  insolvent  debtor  gives  a  mortgage  to 
one  of  his  creditors  whereby  he  gives  him  a  pre- 
ference over  his  other  creditors,  and  the  creditor 
receiving  the  security  has   reasonable  cause  to 
believe  the  debtor  insolvent  when  he  receives  it, 
the  fraud  upon  the  Act  as  to  both  is  complete,  and 
the  last   proposition,  as  I  have    said,  is  but  a 
logical  conclusion   rather  than    an    independent 
fact    or  proposition    necessary  to  be   found  is 
addition  to  the  others,  except  as  it  naturally  floirs 
therefrom.     Shaw,  C.J.,  in  Holbrook  v.  jarkiou 
(sup.),  p.  1,51,  says  :  "  It  must  be  reasonable  cause 
on  the  part  of  the  mortgagee  to  believe,  not  actual 
knowledge  or  belief,  that  he  (the  mortgagor)  was 
insolvent."    The  section  itself  declares  "  having 
reasonable  cause   to  believe,"   not   believing,  so 
that  the  quebtion  is.  Had  they  reasonable  cause? 
Viewed  in  this  light,  the  question  as  to  what  they 
did  believe  about  his  condition  is  immaterial,  for 
if  they  had  reasonable  cause  to  believe  he  was  in- 
solvent, their  security  is  void.     They  could  not 
close  their  eyes  to  the  evidence  of  his  insolvency 
that  they  had  before  them,  nor  are  they  constitnttd 
the  sole  judges  of  the  sufiiciency  of  such  evidence; 
that  is  for  the  courts  to  determine  when  the  secu- 
rity is  attacked.    Now  in  this  case  I  think  defen- 
dants had  reasonable  cause  to  believe  Lakin  vaati- 
vent  when  they  received  the  mortgage.    This  is 
the  most  difficult  question  under  the  testimony  to 
decide,  but  I  think  in  view  of  all  the  facts  and 
circumstances,  they  had  reasonable  cause  so  to 
believe.    This  debt  was  over  two  years  due.   He 
had  been  in  business  all  the  while,  but  had  only 
paid  in  the  two  preceding  years  about  700dol8.  upon 
It ;  had  sold  out  the  stock  of  goods  for  which  the 
account  was  made.     Had  transferred  a  part  of  the 
paper  received  on  that  sale  as  collateral  security  to 
other  of  his  creditors ;  had  repeatedly  applied  for 
extensions,  which  had  been  refused ;  Iiaa  been  re- 
peatedly dunned  without  success ;  refused  in  July 
previous  to  give  them  a  mortgage  as  a  condition 
of  an  extension ;  wrote  them  that  he  thought  such 
mortgage  would  injure  his  credit;  were  told  by 
Mr.  Mack  in  November  at  Sandusky,  Ohio,  that 
he  thought  he  could  not  go  through.  These  circum- 
stances constitute  in  my  mind  a  reasonable  cause 
for  them  to  have  believed  he  was  insolvent.   I 
have  said  before  that  such  facts  were  evidences  of 
insolvency,  and  that  the  law  would  pronounce  » 
man  thus  situated  as  insolvent.    These  facts  were 
known  to  them,  and  I  cannot  see  any  way  of  escape 
for  them  from  the  consequences  of  such  knoir- 
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ledge.  Thej  refused  all  extension  without  ample 
gecoritj,  aim  insisted  upon  it,  notwithstanding 
his  remonstranoe  that  it  wotdd  injure  his 
credit  That  wns  sufficient  of  itself  to  put  them 
OD  inqoiiy.  His  fear  about  his  credit  should 
inre  pat  them  upon  inquiring  as  to  the  situation 
d  it  and  the  necessity  for  it.  But  they  wholly 
mglected  to  investigate — now  intent  on  secnrity — 
purposely  ignorant  and  blind,  or  meant  to  be,  of 
liB  circmnstances,  until  after  they  got  the  secu- 
rity. The  giving  of  the  security  resulted  as  he 
tfaoaght  it  would.  It  caused  an  investigation  into 
ha  affiurs  by  his  other  creditors,  which  developed 
his  insolvencnr,  as  Lt^n  must  have  known  all  the 
while  it  would,  and  as  I  think  the  defendants  also 
had  reason  to  think  it  would.  Again,  their  agent 
*H  at  Brodhead  in  June  1869,  at  a  time  when, 
moag  the  more  pubUc  prominent  business  men  of 
thcTUlage,  his  ci^dit  was  freely  canvassed  in  con- 
wc&n  with  the  defalcation  as  to  trust  money,  and 
i:  b  scarcely  credible  that  he  should  have  been 
t^  at  that  time  and  not  heard  anything  aboiit 
c,  irhen  he  had  so  large  a  claim  and  so  long  past 
he.  I  therefore  think  the  defendants  had  reason- 
liile  cause  to  believe  Lakin  insolvent  when  they 
recdved  this  mortgage  from  him,  and  that  the 
giring  of  it  was  a  fraud  npon  the  Bankrupt  Act, 
iiiid  that  it  ia  void;  and  I  direct  a  decree 
declaring  it  void,  and  requiring  the  defen- 
i*at»  to  cfflooel  the  same  nf>on  the  records ;  and 
if  they  fiul  to  do  so  for  a  p>eriod  of  thirty  days 
fnmi  the  entering  of  the  decree  in  this  case,  that 
then  the  registrar  of  deeds  of  Gh-een  county,  upon 
ncording  a  copy  of  the  decree  in  this  case,  enter 
oponthe  record  thereof:  "This  mortgage,  cancelled 
bj-  decree  of  the  Circuit  Court  of  the  United  States 
for  die  western  district  of  Wisconsin,  and  that  the 
complainant  recover  his  costs  of  the  defendant  to 
betMed." 

Solicitors  for  complunant.  Finches,  Lynde,  and 
XO'r,  of  Milwaukee. 

Solicitors  for  defendants,  Ccusady  and  Merrill, 
tf  Jaaesville. 

1}ie  defendants  have  appealed  from  the  above 
feision  to  the  Supreme  Court  of  the  United 
Sutes. 


Equttg  Courts. 
— • — 
omrsT  or  asveaj,  nr  ceavcsbt. 

*V*til  bj  TaovAS  BBOouBun  aad  E.  Sixwakt  Socn, 
Eaqn.,  BaiTi«tan-at-I«w. 

Friday,  May  5. 
(Before  the  Lords  Justicbs.) 
Be  Batuy's  SzTTLEKEKr  Tkusts. 
S*feme>rf— Con*<rurfio»i— "  Eldest "  or  "  only  "  sow 

— Vetting — Period/or  ateeiiaining  clasg. 
^t  marriage  settlement  certain  real  estate  was 
limiitd  to  (Ae  use  of  the  husband  for  life,  with 
^fnainder,  subject  to  a  jointure  for  the  wife,  to  the 
*t(if  (he  first  and  other  sons  in  tail  male.  By 
*•«««»■  tettlemsnt,  reciting  that  referred  to,  real 
*•*"*«  of  tt«  wife  was  limited  to  her  use  for  life, 
«i(l  nmaind&r  to  the  mm  of  aU  and  every  the  son 
^"^  sons,  other  than  and  axeept  an  eldest  or  only 
•*,  <md  daughter  and  demghiers  of  the  marriage, 
V^fVd  i^ares  as  tenants  *n  common,  and  to  the 
'*'rtrf their  respective  bodies.  And  it  was  thereby 
tmetded  that  if  any  one  or  more  such  younger 
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sun  or  sons,  or  daughter  or  daughters,  shmdd  die, 
and  there  sliould  be  a  failure  of  issue  of  his  or  her 
body,  or  in  case  any  such  younger  son  or  sons 
should  become  an  eldest  or  only  son  before  twenty- 
one,  tlien  tfie  share  or  shares  of  such  younger  son 
or  sons  so  becoming  an  eldest  son  as  aforesaid, 
should  go  over  to  the  use  of  the  survivor  or  others 
or  other  of  tlie  said  younger  son  or  sons,  daughter 
or  dauglUers,  as  tenants  in  eommcn,  in  tail. 
E.,  the  eldest  son,  attained  ttventy-one,  but  died  after 
his  father  but  before  his  inother,  without  issue:  he 
left  surviving  J.,  his  brotlier,  and  two  sisters.    J. 
died  after  twenty-one,  before  his  mother,  and  left 
an  infant  son.     On  the  mother's  death  paH  of  Iter 
real  estate  was  sold,  and  the  ptircluise  money  was 
paid  into  court  under  the  Trustee  Belief  Act.     On 
a  petition  of  tlie  two  daughters  for  pa/ymeni  of  the 
whole  to  themselves,  it  was 
Held  {affimung  tlte  decision  of  the  Master  of  the 
Bolls),  thai  tlie  proper  time  for  ascertaining  tlte 
doss  entitled  to  participate  in  the  fund  was  tlie 
period  of  distribution,  and  tluit  consequently  the 
second  son  was  excluded. 
Tlie  gift  over  contained  in  tlie  settlement  could  not 
legitimately  alter  tlie  construction  of  the  gift  itself. 
This  was  an  appeal  by  the  infant  son  of  a  secoiiMd 
son,  deceased,  of  a  marriage,  upon  the  constmc- 
tion  of  limitations  in  the  marriage  settlement  of 
his  grand  parents,  under  which  he  claimed  to  be 
entitled  to  share  with  daughters  of  the  marriage, 
in  the  proceeds  of  sale  of  p^  of  the  settled  estates. 
The  case   before    the  Master  of  the  Bolls  is 
reported  in  22  L.  T.  Bep.  N.  S.  196,  where  the 
facts,  and  in  particular  the  clauses  of  the  settle- 
ment, are  fully  set  forth. 

Sir  B.  BaggaUay,  Q.  C.  and  Charles  HaU  sup- 
ported the  appeal,  relyingnpon 
Windham  r.  Qraham,  1  Koss.  331 ; 
Beneage  v.  Hunloie,  2  Atk.  456 ; 
EUison  V.  Thomas,  1  De  O.  J.  &  Sm.  18 :  7  L.  T.  Bep. 
N.  S.  342. 
Inee  for  the  trustees. 

Jessel,  Q.  C.  and  Speed,  who  appeared  for  the 
respondents,  the  daugnters,  were  not  called  on. 

Lord  Justice  James  said: — ^This  case  b  an 
appeal  from  the  decision  of  the  Master  of  the 
BoUs  upon  these  words  of  the  settlement:  "To 
the  use  of  all  and  every  the  son  and  sons  (other 
than  and  except  an  eldest  or  only  son)  and 
daughter  and  daughters  of  the  body  of  the  said 
James  Bailey  the  younger,  on  the  body  of  the  said 
Elizabeth  Franklin  to  be  begotten."  Those  words 
occur  in  the  settlement  of  one  estate,  which  settle- 
ment refers  to  another  estate,  limited  in  strict 
settlement  to  the  sons  successively  in  tail  male. 
These  words  with  regard  to  portions  have  acquired 
a  settled  meaning,  which  is  now  fixed  by  authority 
far  too  strong  to  be  questioned  (if  there  could  lie 
a  grotmd  for  qnestioning  it),  and  which,  beyond 
all  question,  does  ^ve  effect  to  that  which  must 
have  been  the  mamfest  intention  of  parties  to  such 
a  settlement ;  that  is,  where  one  person  takes  the 
bulk  of  the  estate,  being  a  &mily  estate,  he  is  not 
to  share  with  other  brothers  and  sisters  in  that 
which  is  made  a  provision  for  them.  In  that  class 
of  cases  the  words  "  eldest  or  only  son"  have  been 
held  to  mean  not  the  first  bom  son,  but  the  {>er8on 
who  becomes  the  eldest  son  within  the  meaning  of 
the  settlement  which  is  referred  to,  that  is  to  say, 
theperson  who  takes  the  family  estate. 

That  being  the  meaning  with  regard  to  portions, 
it  would  seem  to  be  very  mconvenient  indeed  if  we 


Digitized  by 


Google 


250— Vol.  XXV.,  N.  s.] 


THE  LAW  TIMES  REPORTS. 


[Oct.  21,  isn. 


Chan.] 


Ex  parte  Kjngstoji  ;  Be  Gboss. 


[Cbax. 


■were  to  adopt  a  rule  which  has  been  suggeuted  by 
Mr.  Hall,  and  say  that  that  is  true  as  to  personalty 
and  as  to  portions,  but  is  not  true  as  to  lands 
limited  in  that  way ;  that  is  to  say  that,  as  there 
are  two  things,  the  one  part  the  portions  and  the 
-other  part  the  estate,  in  this,  which  is  the  subject 
of  the  settlement,  we  should  put  one  meaning  on 
the  word  "  eldest"  as  to  the  portions,  and  another 
meaning  as  to  the  estate.  That  inconvenience  is 
an  inconvenience  far  greater  than  any  incon- 
venience pointed  out  in  Mr.  Hall's  argument. 
The  words  "  eldest  son"  or  "  only  son"  have  a  cer- 
tain definite  meaning,  as  established  in  this  court, 
and  that  must  be  the  meaning  which  is  to  be 
•attributed  to  those  words  when  counsel  and  con- 
veyancers use  them  on  behalf  of  settlors.  To 
£ay  that  this  court  is  to  put  ooe  meaning 
on  the  word  when  it  relates  to  personalty  or 
to  a  trust,  and  that  a  court  ot  law  is  to 
put  a  different  meaning  when  it  relates  to 
legal  limitations,  would  be  to  expose  our  legal 
system  to  ridicule.  I  think  the  words  must 
and  would  be  construed  in  the  same  manner  in 
both  courts.  That  being  so,  it  seems  to  me  it  is 
settled  by  authority  and  principle.  The  question 
is  whether  that  is  m  any  way  affected  by  the  gift 
■over.  The  gift  over,  to  vaj  mind,  cannot  legiti- 
mately alter  the  construction  of  the  first  words. 
You  have  a  gift  to  a  certain  class  and  then  there 
is  a  gift  over,  and  the  gift  over  has  a  natural 
and  proper  operation  which  is  that,  if  any  one  of 
those  classes  die,  then  there  is  a  gift  over  of  that 
which  he  takes.  You  must  ascertain  that  class, 
and  the  class  in  these  cases  is  ascertained,  aa  it 
Koems  to  me,  according  to  the  established  rules  at 
the  time  of  distiibution ;  that  is  to  say  it  is  to  be  a 
-class  ascertained  when  the  property  is  to  be  dealt 
with  at  the  period  of  distribution,  and  not  at  any 
other  period. 

Then  it  is  stud  that  the  present  Master  of  the 
Bolls  has  overruled,  and  that  we  should  be  joining 
with  him  in  overruling,  a  previous  decision  of 
another  Master  of  the  Bolls  m  the  year  1826  in 
Windham  v.  Graham.  In  that  case  the  rule  was 
admitted  by  the  counsel  who  argued  it,  and  by  the 
court,  to  be  as  I  have  stated ;  but  it  was  said  there 
were  particular  words  in  the  instrument  there 
vesting  the  portions  at  another  period,  the  result 
of  which  was,  whether  rightly  or  wrongly,  to  in- 
<lnce  the  court  to  come  to  this  decision — that  the 
character  of  the  younger  child  -was  under  that  par- 
ticular instrument  to  be  ascertained  by  reference  to 
the  time  when  the  portions  vested,  and  the  time 
when  they  became  payable.  That  was  a  mere 
decision  upon  that  particular  exception  arising 
from  the  particular  circumstances  of  the  case. 
There  is  no  such  exception  here:  The  case  seems 
to  me  to  be  determined  by  the  general  rule  of  law, 
which  is  that  "younger  children"  are  to  bo  the 
■children  other  than  the  person  who  has  succeeded 
to  the  estate  which  was  the  subject  of  the  contem- 
poraneous gift. 

Lord  Justiee  Melush  said :  I  am  of  the  same 
opinion.  It  appears  to  me  that  the  entire  question 
iu  this  case  is.  What  is  the  meaning  of  the  words 
"  eldest  son,"  in  this  settlement  F  Do  they  mean 
iirst-born  son,  or  do  they  mean  a  son  who,  under 
the  provisions  of  the  recited  settlement  of  the 
other  estate,  will  come  into  that  estate?  The 
authorities  a{^>ear  to  show  conclusively  that  if  it 
were  the  case  of  settled  portions— an  ordinary 
t>ettlement  settling  a  landed  estate,  and  providing 


portions  for  younger  children — the  words  "  eldest 
son ' '  would  mean  a  son  who  Xrnder  the  provisions  of 
the  settlement  came  iato  the  landed  estate.  I  need 
not  refer  to  any  other  case  than  the  case  ia  the 
House  of  Lords  of  Collingviood  v.  Stanhope  (L.  Eep. 
4  £.  &  I.  App.),  where  that  construction  was  pat 
upon  them.  I  am  of  opinion  that  the  same  con- 
struction ought  to  be  put  upon  them  in  this  case. 
The  words  have  acquired  an  artificial  meaning,  and 
are  inserted  by  conveyancers  in  settlements  so 
that  they  may  be  understood  in  that  sense ;  they 
use  those  words  (which  possibly,  if  it  were  not  for 
the  cases,  might  not  be  thought  the  best  words  to 
explain  what  they  mean),  because  they  have  ac- 
quired that  meaning.  When  once  youjjut  that 
meaning  up>on  the  words  there  is  no  difficulty  in 
the  construction  of  this  gift.  After  the  estate  for 
life  of  the  husband  and  of  the  widow,  then  it  is  to 
the  use  of  all  and  every  the  son  and  sons  other 
than  and  except  the  son  who  under  the  prorisions 
of  the  recited  settlement  shall  come  into  the  estate. 

Then  the  gift  over  is  that  if  there  should  be 
faUure  of  issue  of  their  respective  bodies,  or  iu  case 
any  son  or  sons  should  become  a  son  who  shonld 
enjoy  the  estate  under  the  provisions  of  the  re- 
cited settlement,  before  he  should  attain  the  age  of 
twenty-one  years,  then  also  they  are  not  to  We 
their  portions ;  that  is  if  a  son  comes  in  and  then 
loses  it,  he  is  not  to  have  it. 

That  being  so,  there  is  no  difficulty  in  the  con- 
struction of  the  clause,  and  I  have  no  doubt  at  all 
that  courts  of  equity  in  a  great  number  of  in- 
stances having  given  that  construction  to  the 
words  "  eldest  and  youngest  son,"  if  the  case  came 
before  a  court  of  law  (which  ordinarily  these  cases 
do  not),  the  -vrords  would  be  construed  to  hare 
that  technical  meaning  which  they  have  now  ac- 
Quired  in  this  court.  I  am  of  opinion,  therefore, 
tnat  this  decision  must  be  affirm^. 

Appeal  disTnissed  wiih  coiU. 

Solicitors"  for  the  appellant,  Oregory,  Eiiwdiitt, 
and  Bawle. 

Solicitors  for  the  respondents,  Clarke,  Woodeoii, 
and  Bylaiid. 

May  6,  27 ;  June  3. 
(Before  the  Lords  Justices.) 
Ex  parte  Kingston  ;  Be  Gboss. 
BanJcer    and    euatonier — Trust   inoney — Lkn    of 
banker — Notice  of  trust  —  Bcmhruptoy  of  cut- 
tamer. 
WJien  a  ctiatomer  has  opened  with  his  bankers  tepo' 
rate  accounts  speciauy  headed  with  t]is  names  of 
the  trusts  to  vihioli  the  moneys  paid  into  thoei 
accounts  belong,  the  bankers  are  not  at  liberty, 
upon  the  bankruptcy  of  the  eustotner,  to  appl^ 
those  moneys  tn  payment  of  the  bal»»ee  das  to 
them   upon   the    customer's    overdratcn   privat« 
account. 
Dedtion  of  the  Chief  Judge  in  BankrupUry  (24  L.  T. 

Bep.  N.  8. 198),  c^girmed. 
This  was  an  appeal  by  tb*  National  PrortBdal 
Bank  of  England  from  a  decision  of  the  Chief 
Judge  in  Bankruptcy,  whidi  is  reported  24  L.  T. 
Bep.  N.  S.  198.  The  &ote  are  so  fully  stated  in 
that  report  that  it  is  necessary  now  only  to  men- 
tion that  the  bankrupt.  Mr.  B,  L.  Qroes,  was  trea- 
surer for  the  eastern  division  of  the  county  of  Spf- 
folk,  and  in  that  charaoter  had  to  receive  the  police 
rates.  He  kept  his  privateacooimt  with  the  Nation*! 
Provincial  Bank  of  England  at  Ipswich,  widhe  k^ 


Digitized  by 


Google 


Oot  21, 1871.] 


THE  LAW  TIMES  REPORTS. 


[Vol.  XXV.,  N.  S.-251 


Cha5.] 


Ex  parte  Kingston  ;  Be  Oboss. 


[Chan. 


tiwre  fire  other  acconnts.  Two  of  these  were 
h«aded  with  his  own  name,  and  were  also  respec- 
tirely  designated  as  "  Police  Aooonnt "  and  "Super- 
aimaatioii  Fund  Accoont,"  the  latter  being  a  bnmch 
of  the  "  Police  Account."  At  the  time  of  the  baak- 
roptcj,  the  two  last-mentioned  acconnts  were  in 
credit,  but  the  private  account,  and  another 
acoount,  were  laj^ely  overdrawn.  The  bank 
daimed  the  right  to  retiun  out  of  the  two  accounts 
in  credit  what  was  due  to  them  upon  the  over- 
drawn accounts.  The  josfeices  of  the  oonnty 
asserted  a  right  to  the  bolanoes  to  the  credit  of  the 
"  Police  Account "  and  the  "  Superannuation  Fund 
Account,"  so  for  as  they  were  necessary  to  pay 
what  was  due  to  the  county  on  those  accounts. 
the  judge  of  the  County  Court  at  Ip>8wich  ( Jdbn 
Worlledge,  Esq.),  held  that  the  bank  were  entiUed 
to  iriiat  tney  claimed,  but  upon  appeal  to  the  Chief 
Judge  his  Lordship  decided  in  favour  of  the  daim 
of  Ute  jasticee  of  the  conntv.  From  this  latter 
decision  the  bank,  by  their  public  officer,  appealed. 
Be  Gee,  Q.  C,  LiMe,  Q.  C,  and  F.  W.  Qibbt,  on 
behalf  of  the  appellants,  contended,  first,  that  a 
conntv  treasurer  is  not  a  trustee,  and  that  oonse- 
qneotiy  the  moneya  claimed  on  behalf  of  the  county 
were  not  trust-moneys;  secondly,  that  the  bank 
coold  not  be  held  to  have  notice  of  any  trust ;  and, 
thirdly,  that  it  was  necessary  to  support  the  claim 
of  the  county  that  the  particular  money  should  be 
earmarked  as  trust-money,  and  that  this  had  not 
beei  done.     Upon  the  firet  point  they  referred  to 

12  0eo.  2,  C.29,  B.6; 

Cnurfurd  v.  The  Attomey-Oeneral,  7  Price  1  j 

lord  ir«(viU«'<  Cote,  29  State  Triala  549 ; 
And  upon  the  second  and  third  points  they  cited 

Parnell  v.  HttrUy,  2  Coll.  C.  C.  241  ; 

PenneU  v.  Deffell,  4  De  G.  M.  *  G.  372  ; 

Frith  V.  CarOand,  2  H.  *  M.  417 ;  12  L.  T.  Bep.  N.  S. 
175; 

IToUioyn  v.  dmth,  3  Mar.  7«7  ; 

Oomani  ▼.  Lord  ItcmderddU,  Z  Sim.  I ; 

Bodenihaimy.  Hoskym,  21  L.  J.  864,  Oh. ;  on  appeal, 
2I)eG.  M.&O.903; 

£x  parte  Pearee,  2  M.  D.  &  De  G.  142 ; 

Sims  V.  Brittain,  4  B.  &  Ad.  375. 

Hardy,  Q.  C.  and  E.  Cutler,  appeared  for  the 
trustee  under  the  bankruptcy. 

Without  calling  upon  Eddie,  Q.  C,  PhUbricJc,  and 
Borate  Dopey,  who  apfieared  for  the  justices  of  the 
county. 

Lord  Justice  James  said:  This  case  has  been 
argued  with  a  courage,  a  pertinacity,  and  a  learn- 
ing which  it  has  been,  in  my  judgment,  melancholy 
to  see  thrown  away  upon  a  matter  so  utterly  hope- 
less as  this  has  appeared  to  me  to  be  from  the  very 
opening.  This  gentleman  was  treasurer  of  a 
oonnty ;  in  that  character  he  had  to  receive  moneys 
belonging  to  the  county,  and  connected  with  the 
police  there,  and  he  had  to  make  erpendittire  for 
the  county  in  that  character,  and  out  of  those 
fonda.  For  a  long  time  he  had  mixed  those 
nioneys  with  his  private  moneys  at  his  bankers. 
Being  then  minded  (probably  because  he  felt  there 
Blight  be  some  pecuniary  difficulties,  for  he  seems 
to  have  been  owing  money  to  his  bankers)  to  do 
what  it  was  his  plain  aod  obvious  duty  as  an  honest 
man  to  do,  to  ksep  the  public  stock  of  the  county 
not  mixed  up  with  hia  own  money,  he  opened 
a  distinct  account,  and  headed  it,  "Police  Ac- 
C9™t,"  a  hea^g  which,  to  my  mind,  is  as 
diatiiuit  and  ae  clear  a  statement  that  the  moneys 
paid^  in  to  the  acoonnt  ai<e  moneys  paid  in  to  the 
<TCdk  of  the  ooonty,  and  that  the  moneys  paid 


out  of  it  are  moneys  paid  out  on  behalf  of  t2ie 
county,  as  if  every  farthing  of  the  money  he  re- 
ceived on  behalf  of  the  county  had  been  put  into 
a  strong  box  marked  "  County  Moneys,"  and  when 
he  failed  the  moneys  standing  to  that  account  were 
as  much  county  moneys  as  if  they  had  been  kept 
in  such  a  box  as  I  have  suggested.  That  being  so 
it  is  clear  that  nobody  but  the  county  is  in  equity 
entitled  to  these  moneys.  The  bankers  opened 
the  account,  and  dealt  with  the  account,  knowing 
it  was  a  county  account.  They  must  have  known  it. 
The  fact  that  he  was  actually  drawing  from  his 
own  private  account  when  he  was  in  debt  to  the 
bankers,  sums  made  up  of  pounds,  shillings,  and 
pence  for  the  purpose  of  paying  them  into  the 
police  account  is  to  my  mind  conclusive  of  that. 
As  an  honest  man  he  paid  out  of  moneys  which  his 
bankers  were  willing  to  lend  him  those  moneys 
which  he  knew  to  be  due  from  him  to  the  county, 
so  that  in  the  event  of  his  failure  they  might  be 
safe  for  the  county.  The  &ct  that  the  balance  on 
account  in  the  bank  is  rather  more  than  the  b^nce 
which  is  found  due  as  between  him  and  the  county 
appears  to  me  to  be  immaterial,  and  simply  arises 
from  his  having  made  in  the  course  of  his  dealings 
or  transactions  payments  for  which  he  had  not 
taken  credit.  In  my  mind  this  case  is  infinitely 
stronger  than  those  in  which  it  has  been  decided 
that  a  banker  caimot  avail  himself  of  one  account 
for  payment  of  what  was  due  upon  another,  because 
if  a  l»nker  receives  from  a  customer  holding  a 
trust  account  a  cheoue  pur{x>rting  to  be  drawn  on 
that  account  it  would  not  be  right  for  him  to  inquire, 
"  Do  you  really  want  it  for  that  purpose  ?"  I 
am  of  opinion  that  the  appeal  ougnt  to  be  dis- 
missed with  costs. 

Lord  Justice  Mellish  said :  I  am  of  the  same 
opinion,  and  I  wiU  only  add  that  I  do  not  think  we 
shall  do  any  prejudice  to  bankers  by  establishing  a 
rule  that  if  an  account  is  in  plain  terms  headed  in 
such  a  way  that  a  banker  cannot  fail  to  know  it 
is  a  trust  account,  the  moneys  standing  to  that 
aocQunt,  if  a  &ilnre  of  the  person  keeping  it  occurs, 
will  belong  to  the  trust.  The  banker  need  not 
open  the  account  unless  he  pleases;  when  his 
cu8t(Hner  asks  hixa  to  open  the  acoonnt  he  may 
decline  if  he  likes.  When  the  customer,  whose 
general  account  is  overdrawn,  asks  that  it  shall  be 
further  overdrawn  for  the  pui^se  of  pajdng  money 
into  the  other  account,  he  is  entitled  to  refuse  to 
allow  it,  and  the  only  consequence  would  be  that 
whenever  a  man  was  a  trustee  or  a  public  account- 
ant, and  intended  to  behave  like  an  honest  man, 
and  knew  there  was  some  risk  of  his  failnre,  and 
wished  to  keep  his  public  moneys  or  trust  moneys 
separate  from  his  own,  he  would  be  obliged  to  go 
to  some  other  bankers  in  order  to  be  really  saie. 
That  would  be  a idisad vantage  to  the  bankers,  be- 
cause, generally  speaking,  it  is  an  advantage  to 
them  to  have  public  accounts,  because  they  are 
generally  in  credit  to  a  certain  sum,  and  the 
bankers  generally  know  at  what  particular  period 
of  the  year  the  money  will  be  drawn  out,  so  that 
those  are  exactly  the  accounts  which  are  most 
favourable  to  bankers.  As  regards  whether  these 
are  trust  moneys  or  not,  it  really  is  quite  im- 
possible to  read  the  6th  section  of  12  Geo.  2,  c.  29, 
without  seeing  that  they  are  to  be  treated  as  public 
stock ;  and  I  do  not  think  that  the  mere  circum- 
stance of  profit  being  made  by  them  and  going  to 
the  treasurer  is  at  all  conclusive.  When  those  old 
A(^s  were  drawn  up  it  was    always  considered 
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that  all  that  was  to  be  done  was  to  aocoont  for  the 
sum  received. 

Solicitors  for  the  appellants,  Wilde,  WUde, 
Berger,  and  Moore.  _ 

Solicitor  for  the  justices,  Edioard  Bromley. 

Solicitors  for  the  trustee  in  bankruptcy.  Peacock 
and  Ooddard. 


Tliursday,  July  27. 
(Before  the  Lords  Justices.) 
Ex  parte  Brett  ;  Be  Howe. 
Banhruptey — Proof — Creditor  holding  tecv/rity — 
Bill  of  exchange — Conditional  acceptance — BiU 
drawn  againtt  goode — Acceptance  "  on  delivery  of 
hiUg   of  lading  " — Amount  of  proof —  Valuing 
$ecurity. 
B.  and  do.,  mercliants  at  Madras,  eonttgned  goods 
to  H.,  their  agent  in  London,  for  »cXe  on  their 
account,  and  in  respect  of  these  goods  they  drew 
hiUs  of  exclxiomge  upon  a.    The  hills  were  dis- 
counted hy  and  indorsed  to  (lie  Madras  hra/nch  of 
a  London  hank,  to  whom  the  hiUs  of  lodituf  of  the 
goods  were  delivered  with  the  biUs  of  exchange. 
They  were  sent  to  London  and  tendered  to  H.  for 
acceptance,   and  he  accepted  them,  "payable  on 
delivery  of  the  MUs  of  lading."    Before  Uie  aeeep' 
tances  matured  H.  had  presented  a  petition  for 
liquidation  hy  arrangement,  and  his  creditors  re- 
solved upon  a  liquidation. 
Held  (reversing  the  decision  of  the  London  Gowrt  of 
Bankruptcy),  that  the  acceptance  was  a  conditional 
one,  and  thai  the  bank  held  security  for  their  debt 
upon  what  was  in  effect  part  of  the  estate  of  S., 
inasmuch  as  he  was  not  howndto  pay  the  aeeept- 
anees  unless  the  biUs  of  lading  were  at  the  same 
time  given  up  to  him. 
Consequently  the  bank  were  admitted  to  prove  for 
the  balance  only  of  their  debt  after  deducting  the 
value  of  the  goods  represented  bythe  bills  of  lading. 
This  was  an  appeal  by  Mr.  Henry  Brett,    the 
trustee,  under  the  liquidation  of  Mr.  Henry  Francis 
Howe,  firom   an  order  made  by    Mr.   Registrar 
Springf  Rice,  sitting  as  Chief  Judge,  whereby  he 
refused  an  application  made  by  Mr.  Brett  to  ex- 
punge a  proof  which  had  been  admitted  against 
the  estate  of  Howe.      The  proof  in  (question  was 
tendered  by  the  Chartered   Mercantile  Bank  of 
India,  London,   and  China,   upon  some  bills  of 
exchange  of  which  they  were  the  holders,  and 
which  had  been  accepted  Dy  Howe. 

A  firm  of  Ra^YOoloo,  Naidoo,  and  Co.,  at 
Madras,  in  March  1870,  consigned  to  Howe  certain 
skins,  hides,  and  indigo,  for  sale  on  their  account. 
They  drew  bills  of  exchange  upon  Howe  in  respect 
of  these  goods,  and  these  bills  were  discounted  for 
them  by  the  Madras  branch  of  the  above  bank. 
The  bills  of  exchange  were  indorsed  by  Ra^voo- 
loo,  Naidoo,  and  Co.,  to  the  bank,  and  the  bills  of 
lading  of  the  goods  were  handed  over  to  the  bank 
with  the  bills  of  exchange.  The  bills  of  exchange, 
with  the  bills  of  lading,  were  then  sent  to  London  to 
the  head  office  of  the  bank,  and  were  presented  to 
Howe  for  acceptance.  He  accepted  them  in  this 
form,  "Accepted,  due  5th  Oct.  1870,  payable  at 
the  Imperial  Bank,  London,  on  delivery  of  the  bills 
of  lading  and  policy  of  insurance  "  of  goods  speci- 
fied as  per  a  snip  mentioned  by  name.  Before  the 
acceptances  matured  Howe  had  presented  a  petition 
for  liquidation  by  arrangement,  and  on  the  30th 
Sept.  1870,  his  creditors  resolved  to  adopt  this 
course,   and    appointed    a   trustee.     The   bank 


tendered  a  proof  for  the  full  amount  of  the  bills, 
and  this  proof  was  on  the  14th  Oct.  admitted. 
The  trustee  moved  on  the  9th  March  that  this 
proof  might  be  expunged,  or  the  amount  of  it 
reduced,  on  the  ground  that  the  bank  ought  to 
have  been  treated  as  secured  creditors,  and  ought 
not  to  have  been  admitted  to  prove  for  the  ftJl 
amount  of  the  acceptances  without  giving  up  the 
bills  of  lading  which  formed  their  security,  or  if 
they  retainea  the  bills  of  lading,  ought  to  have 
been  admitted  to  prove  only  for  the  balance  after 
deducting  the  value  of  the  goods  comprised  in  the 
bills  of  lading  from  the  amount  of  the  acceptances. 
The  registrar  on  the  11th  March  decided  tnat  the 
proof  was  to  be  admitted  for  the  full  amount  of  the 
acceptances  without  any  deduction,  and  from  this 
decision  the  trustee  appealed. 

Be  Oex,  Q.O.  and  Ernest  Reed,  on  behalf  of  the 
appellant,  urged  that  the  acceptance  was  a  oondi- 
tional  one.  Howe  had  not  agreed  to  be  liable  upon 
the  acceptances  at  all,  unless  the  bills  of  lading  of 
the  goods  were  given  up  to  him  upon  payment. 
Consequently,  when  he  paid  the  acceptances,  the 
goods,  to  the  extent  ot  what  he  paid,  would 
become  his  property,  and,  therefore,  the  security 
which  the  bank  held  was  at  any  rate  to  th^ 
extent  a  security  upon  the  estate  of  Howe,  and  if 
the  goods  were  worth  less  than  the  amount  of  tho 
acceptances,  they  would  belong  entirely  to  him. 
It  is  true,  no  doubt,  that  a  creditor  who  holds 
security  not  upon  the  bankrupt's  estate  may  prove 
for  the  whole  amount  of  his  debt,  but  where  an  ac- 
ceptance is  conditional  on  certain  proofs  being 
given  up  to  the  acceptor,  the  bill  holder  has,  in 
effect,  a  security  upon  tho  bankrupt's  estate : 

Smith  V.  Abbott,  Stnmtre  1152 ; 

Botee  V.  Toung,  2  Brod.  &  Binr.  165, 181 ; 

St  parte  Tumey,  re  Taylor,  3  M.  D.  &  De  0.  576. 
The  case  of  Re  Fraser,  Trenholm,  and  Company 
(L.  Rep.  4  Ch.  App.  48 ;  19  L.  T.  Rep.  N.  S.  SCO, 
sub.  nom.  Be  Prtoleau),  is  different  from  the  pre- 
sent, for  there  the  acceptance  was  what  is  called  a 
clean  one,  and,  moreover,  the  goods  were  the  pro- 
peri^  of  a  partnership.    They  referred  also  to 

Bmith  T.  Vtrtue,  9  C.  B.,  N.  8.,  214 ;  and  to 

Bnle  78  of  Jan.  1870. 

Cotton,  Q.  C.  and  Bagley,  on  behalf  of  the  bank, 
argued  that  the  form  of  the  acceptances  in  the  pre- 
sent case  did  not  operate  to  make  the  security 
held  by  the  bank  a  security  on  the  estate  of  Howe. 
If  the  acceptance  had  been  an  ordinary  one,  the 
acceptor  would  still  have  been  entitled,  on  paying 
the  bills,  to  have  the  bills  of  lading  given  up  to 
him.  He  had  only  a  lien  upon  the  goods  for 
what  was  due  to  him  fi:t>m  his  principius,  and  a 
lien,  or  security  upon  that  lien,  did  not  make  the 
persons  who  were  entitled  to  it  secured  creditors 
within  the  meaning  of  the  Bankruptcy  Act  1869, 
sect.  16,  sub-sect.  5.  It  was  clear  from  Re  Fraser, 
Trenhohn,  and  Co.  {ubi  sup.),  that  the  rule  that  the 
value  of  a  security  must  be  deducted  did  not  apply 
to  such  a  case.  The  bankrupt  was  only  in  the 
position  of  a  surety  who  paid  a  bill,  and  who  would 
then  be  entitled  to  the  security  held  by  the  creditor. 

Without  calling  fbr  a  reply. 

Lord  Justice  Jahes  said : — I  am  of  opinion  that 
in  this  case  the  decision  of  the  registrar  caimot 
be  sustained.  The  real  and  sole  ciuestion  is, 
whether  under  the  circumstances  in  suostance  the 
creditor  held  security  upon  the  bankrupt's  estate 
at  the  time  when  he  made  his  proof,  because  by 
the  rule  in  bankruptcy,  if  tho  creditor  has  a  secu- 
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rity  upon  the  bankrupt's  estate,  he  is  bound  to 
take  tne  value  of  the  security  oat  of  the  amount, 
and  prove  only  for  the  difference. 

I  am  of  opinion  that  upon  this  contract,  as 
between  the  Cnartered  Mercantile  Bank  (Limited) 
and  the  bankrupt,  these  goods  were  the  property 
of  the  bankrupt  just  in  the  same  way  as  if  it  had 
been  a  transaction  for  sale — that  is,  he  says,  "  I 
will  accept  upon  your  giving  me  the  goods,  or  I 
will  pay  you  for  these  goods."  The  goods  were 
to  be  tendered  or  the  shipping  documents 
were  to  be  tendered,  to  the  oankrupt  before 
be  became  liable  at  all  upon  the  bills  of 
exchange.  Then  the  tender  is  made,  or  that 
which  is  an  equivalent  is  alleged  to  have  been 
made,  that  is,  the  bank  say,  "We  have  got 
these  goods,  and  we  tender  them  to  you  on  your 
paying  the  bills  of  exchange."  That  amounts,  to 
tny  mind,  to  an  acknowledgment,  and  is  consistent 
with  the  transaction  between  them,  being  that 
these  goods  were,  upon  payment,  to  be  the  goods 
of  the  bankrupt,  and  not  the  goods  of  anybody 
else — not  the  goods  of  any  other  person  upon 
-which  they  had  security,  and  not  the  goods  of  the 
bank,  except  to  hold  them  as  security  as  between 
them  and  the  acceptor,  who  was  their  principal 
debtor.  They  were  goods  upon  which  they  had 
security.  On  the  payment  of  the  debt  those  goods 
were  immediately  vested  for  all  purposes  in  the 
bankrupt,  and  therefore  they  were  goods  which 
they  held  as  security  for  their  debt,  and  on  pay- 
ment of  that  debt  the  goods  would  belong  to  the 
bankrupt  himself.  That,  to  my  mind,  seems  the 
.same  thing  as  saying  that  they  were  the  property 
of  the  bankrupt,  which  one  of  his  creditors  has  as 
security,  and  that  being  so,  it  seems  to  come 
clearly  within  the  rule  in  bankruptcy  that  the 
creditor  must  deduct  the  value  of  that  security, 
and  prove  only  for  the  difference,  and  I  do  not 
think  there  is  any  injustice  in  applying  that  role 
in  this  case. 

Lord  Justice  Mklxish  said :  There  is  no  doubt 
that  the  creditors  in  this  case  had  security  on  these 
bills  of  lading  and  policies  of  insurance,  and  the 
only  question  is  whether  it  is  to  be  considered  as  a 
secnntyon  the  estate  of  the  bankrupt  within  the 
rule.  The  drawers  of  the  bills  were  no  doubt  the 
original  owners  of  the  goods,  and  they  made  a  con- 
signment of  them  to  Howe,  the  acceptor,  for 
the  purpose  of  getting  them  sold  in  this  country. 
Now  it  is  quite  clear  that,  as  between  Howe 
and  the  drawers  of  the  bills,  he  was  under  no 
obligation  to  accept  the  bills  unless  he  first 
got  the  security  of  the  goods.  Of  course  he 
was  under  no  obhgation  to  lend  his  credit  to 
the  drawers  of  the  bills,  and  was  perfectly 
entitled  to  do  what,  according  to  tne  ordi- 
nary coarse  of  mercantile  business,  would  be  done, 
because  it  is  perfectly  understood  that  no  factor 
with  bills  drawn  against  consignments  would  make 
himself  liable  to  accept  the  bills  unless  he  got  the 
security  of  the  goods.  So  that  this  was  simply  a 
mode  of  giving  him  a  security  on  the  goods  with- 
out at  the  same  time  depriving  the  bank  of  their 
security  in  case  the  acceptances  were  not  paid. 
It  appears  to  me,  nnder  the  circumstances,  ex- 
actly the  same  thing  as  if  the  bills  of  lading 
had  been  transferred  to  Howe  at  the  time 
when  he  accepted  the  bills  of  exchange,  al- 
though, of  course,  he  would  only  hold  the  bills 
of  lading  as  security  for  the  advance  he  made  on 
behalf  of  the  drawers.    The  bargain  practically  is 


that  ho  is  to  have  them  as  security — ^that  is  to  say, 
he  is  to  have  the  bills  of  lading  handed  over  to 
him  before  or  contemporaneously  with  the  time 
when  he  pays  the  bills  of  exchange.  It  appears  to 
me  that  it  practically  comes  to  that,  and  the  case 
is  clearly  distinguishable  from  the  case  which  was 
put  by  Mr.  Cotton  of  a  surety,  because  a  surety  is, 
of  course,  not  entitled  to  the  securities  which  the 
creditor  may  hold  before  he  pays  his  debt.  _  He  has 
no  bargain  that  those  securities  shall  be  given  up 
to  him  previously  to  his  pa}ring  the  debt,  and  it  is 
merely  after  be  has  paid  that  then  the  rule  of 
equity  comes  in  and  says  he  is  entitled  to  bonds  or 
securities  held  by  the  creditor,  but  the  securities 
are  in  no  sense  his.  But  it  appears  to  me  here 
that  Howe,  before  he  accepted  the  bills,  had  prac- 
tically made  a  bargain  tnat  he  was  to  have  a 
security  on  the  bills  of  lading  for  his  acceptances. 
Practi(»lly,  therefore,  the  goods  were  made  part 
of  the  bankrupt's  estate.  The  amount  of  the 
proof  will  therefore  be  reduced  by  the  value  of  the 
goods,  and  the  appellant  must  be  paid  his  costs  in 
the  court  below. 

Solicitor  for  the  appellant,  /.  Langton. 

Solicitors  for  the  bank,  Clarke,  Son,  and  Rawline. 


July  27  and  28. 
(Before  the  Lobds  Justices.) 
Ex  parte  Bcmboll  ;  Be  Tatlob  and  Buvboll. 
Baukniptey  Act  1869  (32  ^  33  Viet.  e.  71),  »».  65. 
66  and  72 — CompogUion  deed  under  the  Bank- 
ruptcij  Act  1861 — Jurisdiction. 
Where  a  debtor  ]ias   executed  a  compogition  deed 
which  has  been  registered  under  ilie  Banhmptey 
Act  1861,  the  Court  of  Bankruptcy  has,  under 
ss.  65, 66  and  72  of  tlie  Bankruptcy  Ad  1869,  <fce 
same  jurisdiction  to  decide  all  questions  arising  in 
reUUion  to  the  deed,  as  it  wouM  have  in  the  case 
of  a  banhrupteu  which  commenced  under  the  Bank- 
ruptey  AclvmV. 
This  was  an  appeal  fromadecision  ofthe  Chief  Judge 
in  Bankruptcy,  which  is  reported  24  L.T.  Rep,  N.  S. 
400.    The  only  question  argued  upon  the  appeal 
which  appears  worthy  of  a  report  was  the  question 
whether  the  Court  of  Bankruptcy  has  under  the 
Act  of  1869  the  same  jurisdiction  in  relation  to  a 
composition  deed  registered  under  the  Act  of  1861 
which  it  was  decided  in  Ex  parte  Anderson  (L.  Rep. 
5  Ch.  App.  473;  22  L.T.  Rep.  N.  S.  361),  that  it 
has  in  the  case  of  a  bankruptcy  which  originated 
imder  the  Act  of  1861. 

LiiUe,  Q.  C.  and  Wlnslow,  on  behalf  of  Mr. 
Rumboll,  the  appellant,  contended  that  the  juris- 
diction of  the  court  did  not  extend  to  him  as  he 
had  never  executed  the  composition  deed.  It  was 
executed  in  his  name  under  _a  power  of  attomOT, 
which  did  not  authorise  the  act  and,  therefore,  he 
was  not  really  a  party  to  the  deed.  Hence  the 
Court  of  Bankruptcy  had  no  jurisdiction  over  him 
under  sect.  136,  or  sect.  197,  of  the  Bankruptcy 
Act  1861,  and  the  jurisdiction  given  by  sects.  65, 
66;  and  72  of  the  Act  of  1869  only  extended  to 
"any  case  of  bankruptey."  They  referred  to 
Ex  parte  Anderson  (vhi  tup^; 
Moye  v.  Sparrow,  22  L.  T.  Eep.  N.  S.  154 
De  Gex,  Q.C.  and  Ernest  Reed,  on  behalf  of  the 
sureties  for  payment  of  the  composition,  at  whose 
instance  the  order  appealed  from  was  made,  con- 
tended that  the  ratio  decideiuU  of  Ex  p  irle  Ander- 
son, extended  to  the  case  of  a  compo  ition  deed 
under  the  Act  of  1861.     The  words  "  s.ny  case  of 
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bankruptcy  "  in  sect.  72  of  the  Act  of  1869,  were 
safBcient  to  include  a  composition  deed  under  the 
Act  of  1861.    They  cited 

Be  Mark's  Trutl  Deed,  L.  Bep.  1  Ch.  App.  429  ;  15 
L.  T.  Eep.  N.  S.  139 

Bagleu,  for  the  trustees  of  the  deed. 

Fry,  Q.  C.  and  Flnlay  Knight,  for  Lloyd's  Bank- 
ing Company. 

Winshno  was  heard  in  reply. 

Lord  Justice  Jakes  said : — T  am  of  opinion  that 
really  in  substance  the  order  of  the  Chief  Judge  is 
right.  After  some  delay,  I  will  not  say  vacillation, 
of  opinion  with  regard  to  the  jurisdiction,  I  think 
that  the  junsdiction  given  by  the  last  Act  to  the 
court,  which  is  now  made  a  complete  court 
of  law  and  equity  to  determine  all  questions  essen- 
tial for  the  complete  distribution  of  assets  in 
bankruptcy,  does  m  that  extensive  power  embrace 
anything  that  might  be  fairly  called  a  "case  of 
bankruptcy."  Looking  at  the  Acts  of  Parliament 
relating  to  bankruptcy,  the  law  of  bankruptcy, 
and  so  on,  I  am  of  opinion  that  I  should  be  going 
too  far  if  I  were  to  overrule  the  decision  of  the 
Chief  Judge  by  saying  that  a  composition  deed 
is  not  a  "  case  of  bankruptcy  "  within  the  meaning 
of  the  72nd  section.  All  convenience  is  in  his 
favour;  what  doubt  I  might  have  had  on  the 
words  is  really  not  sufficient  to  make  me  overrule 
his  decision  where  I  feel  that  the  result  of  my 
overruling  it  will  be  far  less  convenient  to  the 
administration  of  justice  than  his  decision  would  be. 
I  am  therefore  of  opinion  that  the  Chief  Judge  is 
right  in  holding  that  he  had  jurisdiction  in  this 
case  as  he  would  have  in  any  oimnary  case  of  bank- 
ruptcy. 

Lord  Justice  Melush  said : — I  am  of  the  same 
opinion.  The  question  whether  the  court  bad 
jurisdiction  to  make  the  order  appealed  from 
seems  to  depend  on  the  proper  construction  of  the 
72nd  section  of  the  Bwikruptcy  Act  1869.  If  it 
had  turned  on  the  Bankruptcy  Act  of  1861,  I 
should  have  doubted  whether  Kumboll,  not  hav- 
ing, I  think,  been  sufficiently  proved  to  be  a  party 
to  the  composition  deed,  there  was  any  jurisdiction 
to  make  an  order  as  against  him.  I  think,  how- 
ever, there  is  jurisdiction  to  make  an  order,  so 
far  as  is  necessary,  for  the  purpose  of  determining 
the  questions  under  the  composition  deed,  under 
the  72nd  section  of  the  Bankruptcy  Act  of  1869,  if 
this  is  a  "  case  of  bankruptcy,"  if  the  settlement  rf 
the  questions  under  this  composition  deed  is  a 
case  of  bankruptcy.  It  has  been  held,  in  Ex  parte 
Anderson,  that  the  72nd  section  of  the  Act  of  1869 
applies  to  past  bankruptcy,  originated  under  the 
Act  of  1861.  If  it  applies  to  a  bankruptcy  under 
that  Act,  inasmuch  as  the  Act  of  1861  treated 
these  deeds  of  arrangement  and  composition  as 
matters  of  bankruptcy,  we  are  not  stretching  the 
language  of  the  Act  of  1869  by  holding,  what  it  is 
convenient  to  hold  in  cases  of  compcuiition  deeds 
of  this  kind,  that  the  Court  of  Bankruptcy  has 
this  extensive  jurisdiction. 

Solicitors :  B.  F.  Wood ;  Perhine ;  Shaiye,  and 
UUUhome;  Harper,  Broad,  and  Battock. 


Wednesday,  Atig.  2. 
(Before  the  Lord  Chancellor  (Hatherley). 
Warrick  v.  Queen's  College,  Oxford. 
Bltfhi  of  emnmon — BUI  on  behalf  of  freeholders — Iit- 
habitants — Frame  of  suit — Burdett  of  proof  of 
rifjlU — Grants — Custom. — Prescription — Interrup- 
tion— Acquiesceitce  in  interruption. 
A  suit  may  be  maintained  by  one  freeJiold  tenant  of 
a  maiMTon  beJuilf  of  himself  and  all  the  other  free- 
hold tenants  for  the  purpose  of  establishing  a  right 
of  common  over  the  waste  of  the  manor. 
Tim  plaintiff  in  a  suit  of  this  kind  is  not  required  to 
prove  tliat  the  original  grant  gave  tlie  rigM  of 
common  ;  but  wliere  the  nser  has  been  long  con- 
tinued   and  -unhUeri-upted,  the  court  will   pre- 
sume the  grant,  and  tlie  burden  of  pi-oof  lies  upo^i 
the  lord  who  seeks  to  disturb  ihe  long  practised 
user. 
Wlte)-e  ihe  lord  of  a  manor  asserted  a  right  to 
inclose  tlie  waste  of  the  inanor,  and  smne  of  the 
freehold  timants,  under  threat  of  legal  proceedings, 
ceased  to  use  Hie  waste  for  despaMurmg  cattle  a* 
they  had  theretofore  done : 
Held,  that  this  was  not  an  interrupti^yn  acquiesced 
in  of  the  right  within  tite  meaning  of  tlie  ith 
section  of  tlie  Prescription  Act  (2  (t  3  WiU.  4^ 
c.  71),  so  a*  to  bar  the  right  of  the  freeholdert 
generally. 
This  was  an  appeal  by  the  defendants  from  a 
decree  of  the  Master  of  the  Bolls,  reported  23  L.  T. 
Rep.  N.  S.  63,  where  all  the  necessary  fiekcts  and 
arguments  are  fully  stated.    The  suit  was  insti- 
tuted by  certain  of  the  freehold  tenants  of  the  - 
manor  of  Plumsteod  on  behalf  of  themselves  and 
all  other  freehold  tenants,  for  the  purpose  of  esta- 
blishing rights   of   common   of  pasture,   cutting 
furze  and  turf  and  pasture  over  certain  pieces  oT 
common  within  the  manor. 

Manisty,  Q.  C,  Jessel,  Q.  C,  Lindley,  and  Elton, 
in  support  of  the  appeal,  cited : 

iMrd  Dunrouen  v.  Llewellin,  15  Q.  B.  791 ; 
Powell  T.  Earl  of  Powis,  1  T.  A  J.  159 ; 
OrimMtead  y.  UarUnoe,  4  T.  Bep.  T17  ; 
Constable  t.  Nicholson,  14  C.  B.,  N.  S.,  290  ; 
Atiomey-aeneral  v.  Mathias,  4  K.  &  J.  579 ; 
Willingale  T.  Maitland,  L.  Bep.  8  £q.  103 ; 
Smith  V.  Oatewood,  Cro.  Jao.  152 ; 
Foiston  V.  Crachroode,  4  Bep.  82  a ; 
Mayor  of  York  v.  PiUeingUm,  1  Atk.  282  ; 
Crossley  v.  lAghtofwler,  L.  Bep.  8  Eq.  279 : 
Reg.  T.  Chorley,  12  Q.  B.  515; 
Qattvoard'a  case,  6  Bep.  59b ; 
LuttrelVa  case,  2  Bep.  86a ; 
Dvmstan  v.  Tretider,  5  T.  Bep.  2 ; 
ArUH  T.  EUis,  9  B.  A  C.  671 ; 
Lady  Wilson  v.  Willes,  7  East,  121 ; 
Clayton  ▼.  Corby,  5  Q.  B.  415 ; 

Sir  Moundell  Pcdmer,  Q.  C,  Joshua  WiUianis, 
Q.  C,  and  W.  B.  Fisher,  for  the  plaintiffs,  re- 
ferred to 

aalidmry  v.  Gladstone,  4  L.  T.  Sep.  N.  S.  849  ;  9  H. 
of  L.  Cas.  692 ; 

Bmith  V.  Earl  BrownUnc,  21  L.  T.  Bep.  N.  S.  739 :. 
L.  Bep.  9  Eq.  241 ; 

Attomey-Oeneral  v.  Forste^;  10  Ves.  335 ; 

Rea  T.  Mashiter,  6  A.  &  E.  158 ; 

Bern  T.  Davie,  6A.&E.  374; 

Tyrringham's  case,  4  Bep.  86  a ; 

Carr  r.  Lambert,  L.  Bep.  1  Ex.  168 ; 

Duncan  r.  Louch,  6  Q.  B.  904  ; 

Dyes  V.  Hay,  1  Hsoq.  810 ; 

AbboH  V.  Weekly,  1  lev.  176 ; 

Mounsty  v.  Amay,  1  H.  A  0.  729 ; 

.B«nn«(  V.  Beeve,  Willes,  227 ; 

MeUor  v.  SpatsTnan,  1  Wms.  Saond.  361 ; 

Minet  v.  Morgan,  23  L.  T.  Bep.  N.  S.  280 ;  24  lb.  120  ^ 
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Tenants  of  Dosthorpe  r.  Loveday,  Tothill,  tit.  "  Com- 
mon," 98 ; 
DamereU  v.  Protheroe,  10  Q.  B.  20  ; 
Emerton  t.  StOyy.  6  Mod.  115; 
f  otter  T.  North,  1  Wmg.  Saujid.  346  ; 
Lord  Denman  v.  Herbert,  2  Atk.  483  ; 
Comyn's  Dig.  tit.  "  Common,"  B. 

The  Lord  Chancellor  (Hatherley). — The  ques- 
tion in  this  case  arises  upon  the  right  of  the  plain- 
tiffs,  suing  as  holding  customary  freeholds  of  this 
manor,  to  exercise  varions  rights  for  their  own 
benefit  upon  the  waste  soil  of  the  manor,  such  as  a 
right  of  common  for  their  commonable  beasts,  a 
right  of  common  also,  as  they  require,  for  their 
other  than  commonable  beasts,  a  right  also  of 
estoTer  with  respect  to  gorze,  fern,  and  underwood, 
and  a  right  of  cutting  turf,  which  is  alleged  in  two 
ways — as  a  common  law  right  of  turbary,  and  a 
special  right  with  regard  to  cutting  the  tuff  from 
the  soil  of  the  waste.  The  question  is,  whether  or 
not  all  these  rights  are  vested  in  them,  the  plain- 
tiffs, in  such  a  manner  as  that  they  can  sus^iu  a 
«nit  against  the  present  lords  of  the  manor,  who, 
about  the  end  of  the  year  1865  or  the  beginning  of 
1866,  controTorted  and  denied  the  existence  of  any 
such  right!*,  and  asserted  that  contradiction  by 
issuing  notices  threatening  all  persons  with  legal 
proceedings  who  should  attempt  to  exercise  any 
of  those  rights.  So  that  we  have  it  as  a  broad 
<iuestion  put  in  distmct  issue,  namely,  whether 
tnese  plaintiffs  have  any  such  rights  as  those 
which  they  claim,  or  whether  the  defendants  are 
correct  in  saying :  "  No  such  rights  exist,  or,  at  all 
events,  none  have  been  proved  with  regard  to  the 
tenants ;  we  are  at  liberty  te  "deal  with  the  waste 
of  the  manor  as  wc  choose  from  all  time  hence- 
forth; we  have  a  right  to  build  upon  it,  or  to 
inclose  it,  and  in  every  way  to  deal  with  it  as  our 
own."  That  is  a  verv  broaid  point  of  controversy, 
and  it  certainly  would  be  fatal  to  the  interests  of 
justice  if,  upon  the  evidence  that  I  have  here,  such 
a  claim  on  the  part  of  the  lords  of  the  manor  could 
be  sustained.  I  have  before  me  the  court  rolls  of 
this  manor,  extending  over  two  hundred  years, 
from  which  there  appears  abundant  evidence  of 
some  persons  having  exercised  all  those  rights  in 
the  way  I  have  stat^  them,  without  interruption ; 
and  whenever  courts  leet  or  courts  baron  were  held 
we  always  find  that  without  any  hesitation  on  the 
part  of  the  lord,  or  any  auestion  on  the  part  of  the 
steward,  regulations  ana  bye-laws  were  made  for 
the  proper  mode  of  exercising  rights  which  are 
now  said  not  to  exist  in  anybody.  On  the  part  of 
the  lord  the  case  has  been  framed  in  this  way :  "  It 
is  quite  true  all  these  rights  may  have  existed,  but 
I  defy  you  to  prove  in  whom  they  exist ;  and  if 
you  do  not  show  in  whom  they  exist,  the  law  is 
clear  that  I  am  the  undisputed  owner  of  the  soil, 
and  being  such,  I  can  put  everybody  to  their  proof 
of  saying  whether  the  right  is  vested  in  A.,  B.,  C, 
or  D.,  ^hongh  it  ma^  be  that  A.,  B.,  C,  and  D. 
have,  for  more  than  two  hundred  years,  been  assert- 
ing and  exercising  these  rights.  "Nowthis  isalarge 
aaoL  broad  view  of  the  case,  which  strikes  me  at 
firat  sight,  and  it  cannot  be  disputed  that  the  court 
is  entitled,  nay,  bound  by  authority — ^not  from  any 
incHnation  towards  any  abstract  rule  of  justice — 
when  it  finds  rights  have  been  exercised  in  the 
manner  I  have  described,  so  openly  and  avowedly, 
and  so  dealt  with  and  regulated,  to  find  the  origm 
of  them  in  some  way  if  it  can.  It  has  been  setUed 
by  authority  in  a  vast  variety  of  cases  that  where 
you  find  an  undoubted  exercise  of  a  right  you  I 


must,  if  you  can,  find  a  legal  origin  for  it.  If  yoa 
entirely  fail  in  that,  however  long  the  apparent 
right  may  have  beep  used,  you  cannot  establish  it. 
That  being  so,  the  principal  controversy  raised 
here  has  been,  in  reality,  whether  or  not  there  is  a 
clear  and  definite  exercise  of  this  right  on  the  part 
of  that  body  represented  by  the  plaintiffs,  who 
sue  as  freeholders  of  the  manor,  on  behalf  of  them- 
selves and  all  other  persons  in  that  position.  It 
so  happens  that  the  manor  has  no  copyholders  at 
all  upon  it ;  if  they  ever  existed  they  have  disap- 
peared. The  freeholders  alone  exist.  With  regard 
to  the  condition  of  fi-eeholders  of  customary 
manors,  there  can  be  no  doubt  that  they  hold  in  a 
different  manner  from  copyholders.  Copyholders 
can  allege  a  custom  in  the  manor,  the  whole  of 
the  manor  being  subject  to  the  custom,  in  which 
they  deal  with  their  lord,  as  if  he  had,  at  some 
former  time  or  other  when  they  claimed  rights 
— such  as  the  rights  which  are  here  claimed — 
made  a  grant  to  them  of  such  rights ;  and 
those  rights  may  sometimes  be  of  a  very 
strong  and  high  natnre,  as  is  especially  ex- 
emplified in  the  case  of  Salitbitnj  v.  Gladstone, 
namely,  the  right  there  claimed  of  digging  into 
the  soil  of  the  copyhold  which  was  vestied  m  the 
lord,  and  raising  stone  and  other  minerals,  and  not 
only  using  them  for  the  purposes  of  the  copyhold, 
but  selling  them.  That  right  was  estabhshed  in 
the  House  of  Lords.  What  Lord  Cranworth  said, 
in  addressing  the  House  in  the  decision  upon  that 
case  was  this:  "It  is  true  that  a  custom  to  be 
valid  must  be  reasonable.  It  is  not  easy  to  define 
the  meaning  of  the  word '  reasonable,  when  ap- 
plied to  a  custom  regulating  the  relations  between 
a  lord  and  his  copyholders.  That  relation  must 
have  had  its  origin  in  remote  times,  by  agreement 
between  the  lord  as  absolute  owner  of  the  whole 
manor  in  fee  simple,  and  those  whom  he  was  con- 
tent to  allow  to  occupy  portions  of  it  as  his  tenants 
at  will.  The  rights  of  those  tenants  must  have 
depended  in  theu:  origin  entirely  on  the  will  of  the 
lora,  and  it  is  hard  to  say  how  any  stipulations 
regulating  such  rights,  can,  as  between  the  tenant 
and  the  lord,  be  deemed  void,  as  being  unreason- 
able. Cujvs  est  dare  ejus  est  disponere.  Whatever 
restrictions  therefore,  or  conditions  the  lord  may 
have  imposed,  or  whatever  rights  the  tenants  may 
have  demanded,  all  was  within  the  competency  of 
the  lord  to  grant,  or  of  the  tenants  to  stipulate  for ; 
and  if  it  were  possible  to  show  that  before  the  time 
of  legal  memory  any  lawfhl  arrangement  had  been 
actually  come  to  between  the  lord  and  his  tenants 
as  to  the  torms  on  which  the  latter  should  hold 
their  lands,  and  that  arrangement  had  been  after- 
wards constantly  acted  on,  I  do  not  see  how  it 
could  ever  be  treated  as  being  void  because  it  was 
unreasonable.  In  truth,  I  believe  that  when  it  is 
said  that  a  custom  is  void  because  it  is  unreason- 
able, nothing  more  is  really  meant  than  that  the 
unreasonable  character  of  the  alleged  custom  con- 
clusively proves  that  the  usage,  even  though  it 
may  have  existed  immemoriMly,  must  have  re- 
sulted from  accident  or  indulgence,  and  not  fh>m 
any  right  conferred  in  ancient  times  in  the 
party  setting  up  the  custom."  Therefore  the 
custom  has  been  held  to  be  in  many  cases  what 
the  court  says  is  reasonable,  the  reafionableness 
being  explained  by  Lord  Cranworth  in  that  way. 
As  regards  the  freeholders,  one  right  which  the 
common  law  seems  to  give  to  all  customary  free- 
holds, is  to  attribute  to  every  grant  of  any  arable 
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land  whatsoever  in  freehold,  in  these  cases  of 
customary  freehold,  a  right  of  common  on  the 
lord's  waste  for  all  beasts  empl6yed  in  agrionltnro 
— a  right  of  common  appendant  to  that  grant, 
arising  from  the  common  law.  We  start  therefore 
with  this,  that  if  you  are  looking  to  the  owners  of 
several  rights  exercised  over  the  waste  of  a  manor, 
there  is  one  class  of  persons  in  whom  one  right  is 
indubitably  vested,  namely,  this  right  of  common 
apijendAut.  So  &r  as  regards  that  right  alone,  all 
the  freeholders  would  be  in  exactly  a  similar  posi- 
tion, and  it  would  be  what  has  been  called  a  public 
right — it  would  be  free  from  some  objections  I  have 
got  to  notice  presently  as  to  the  frame  of  the  suit, 
and  free  from  objection  as  to  hearsay  evidence. 
Kow,  when  we  come  to  look  at  the  books,  we  find 
a  number  of  other  rights  exorcised,  as  I  say,  by 
somebody ;  and  the  course  of  procedure  seems  to 
have  been  this  :  The  freeholders  were  held  to  have 
a  special  interest  in  the  waste,  independently  of 
the  common  law  right  of  common  appendant, 
because,  although  no  doubt  from  carelessness, 
which  constantly  happens  during  a  long  series  of 
years,  the  rolls  of  the  manor  are  not  always  kept 
m  the  best  possible  form,  or  according  to  flie  best 
theory  of  law  in  several  particulors,  yet  we  find,  as 
a  general  rule,  when  a  part  of  the  waste  is  to  be 
granted,  that  you  have  the  assent  of  the  freeholders 
to  the  grant  of  that  part  of  the  waste.  Where 
there  is  a  grant  of  part  of  the  waste  for  building  a 
cottage,  you  have  tne  assent  of  the  freeholders  to 
the  building  of  that  cottage.  It  is  quite  true  that 
sometimes  you  have  the  parishioners  assenting 
and  other  parties  also.  I  think  that  can  be  after- 
wards expained.  Then  also  you  find,  from  the 
very  earliest  time,  entries  with  reference  to  the 
cutting  of  turf  to  be  used  for  fuel.  That  is  a  very 
early  entry,  confined  and  limited  to  that  use, 
because  we  find  that  on  the  16th  May  1688,  John 
Guy  was  fined  for  cutting  turf  for  his  tile  furnace, 
and  we  find  on  the  24th  Oct.  1689,  a  decision,  as  I 
may  call  it,  or  a  bye-law,  to  the  effect  that  no 
one  ought  to  cut  turf  on  Plumstead  Common 
other  than  those  who  are  inhabitants  within  the 
parish,  and  they  are  only  to  use  and  bum  it  in 
their  own  dwelling-houses.  Then  we  find  fre- 
quent proclamations  and  decisions  against  the 
cutting  of  "  place  turf,"  as  it  is  called,  mean- 
ing green  turf.  You  find  that  in  a  very  early 
instance  -,  but  here  again  the  word  "inhabitant, 
which  has  no  doubt  occasioned  a  great  deal  of  difii- 
culty  in  the  case,  occurs. 

Looking  to  the  doctrine  that  I  have  found  laid 
down  in  all  the  cases,  and  which  no  one  will  dis- 
pute—that we  are  compelled  to  find  a  legal  origin 
for  a  custom  of  this  kind  if  we  can — we  must  now 
consider  what  legal  origin  can  be  attributed  to  this 
undoubted  right  exercised  by  these  parties,  and 
continued  to  be  exercised  for  so  long  a  period  as 
from  the  year  1689  with  reference  to  gorse,  fern, 
furze,  and  so  on,  and  as  to  the  non-feedmg  of  pigs, 
because  you  are  not  to  destroy  the  wood,  and  a 
variety  of  other  rules  and  bye-laws  of  this  kind — 
all  of  them  very  proper  bye-laws — which  Comyn's 
Digest  and  the  other  authorities  cited  seem  to 
show  can  properly  be  made  by  a  court  lect  respect- 
ing usages  upon  the  common. 

But  now  comes  this  difficulty,  namely,  how  you 
can  find  a  right  vested  in  inhabitants  with  any 
legal  origin.  I  rather  think  that  here  wo  are 
placed  in  a  difficulty  which  arises  £rom  our  some- 
what artificial  system  of  law.    I  am  not  of  course 


venturing  to  overrule  or  shake  any  of  the  estab- 
lished authorities ;  but  the  real  difficulty  is  this : 
When  you  look  at  these  ancient  records — the  court 
rolls  of  this  manor — traces  are  to  be  found  of  a 
custom  (which  was  prevalent  anterior  I  think  to 
our  feudal  history)  to  which  may  be  traced 
that  which  I  think  does  not  exist  in  this 
Plumstead  Common  case,  namely,  the  habit 
of  having  fields  used  in  conunon,  which  are 
called  "lammas  fields;"  that  is,  fieMs  which 
are  used  during  a  certain  portion  of  the  year  by 
all  the  tenants  of  the  manor,  and  daring  a  certain 
other  time  lying  waste.  There  are  also  traces  of 
the  ancient  custom  of  an  equal  division  between 
the  whole  body  or  clans  of  those  who  settle  upon 
a  place,  as  between  them  and  their  lord — an  eoual 
allotment  out  to  them  of  the  property  which  tney 
may  for  a  time  hold  in  severalty  for  a  certain 

Eeriod  of  the  year,  and  then  afterwards  they  are  to 
ave  all  the  rights  exercisable  in  common  daring 
the  rest  of  the  year.  And  you  find  also  consider- 
able traces  in  the  documents  of  the  inhabitants ; 
that  is  to  say,  those  who  wore  free  persons  living 
within  the  same  district  and  occupying  houses,  or 
in  some  shape  or  another,  being  connected  with 
the  land.  But,  however  those  houses  were  granted, 
or  whether  they  were  coupled  with  land  or  not  (if 
they  were  not  coupled  with  land  they  would  not 
carry  common  appendant),  they  do  seem,  as  a 
matter  of  fiust,  to  have  conferred  rights  on  the  in- 
habitants, by  which  they  could  avail  themselves 
of  the  woods  which  were  undivided,  for  the 
purpose  of  feeding  swine  on  the  commons  which 
were  undivided  or  not  under  cultivation  for  the 
moment,  at  that  period  of  the  year  common  to 
their  cattle,  and  so  sometimes  extending  to  the 
cutting  of  turf,  and  the  right  of  digging  for  gravel, 
and  the  like.  The  law  nas  said  there  are  two 
courses  of  dealing  with  your  right ;  you  may 
claim  a  right  by  custom,  which  is  the  case  of  a 
copyholder,  or  you  may  claim  a  right  by  prescrip- 
tion, which  is  tne  case  of  a  freeholder.  The  free- 
bolder  stands  upon  the  presumed  grant  of  his 
freehold,  and  he  prescribes  for  himself,  and  all 
those  in  whose  interests  he  stands,  to  have  the 
use  of  certain  matters,  which  for  a  time  beyond 
legal  memory  have  been  attached  to  that  holding 
which  he  has  as  freeholder.  It  has  been  held  (and 
here  arises  the  principal  difficulty  in  this  case) 
that  inhabitants  are  not  in  a  condition  to  prescribe. 
The  inhabitants  cannot  prescribe  because  there 
never  could  have  been  a  grant  to  inhabitants,  in- 
asmuch OS  they  are  not  a  corpoi-ation.  You  must 
presume  the  grant,  and,  therefore,  no  prescription 
can  apply  to  them.  Of  course,  therefore,  the 
parties  were  rightly  advised  in  this  case 
in  framing  their  suit  as  a  suit  by  prescrip- 
tion in  right  of  the  freeholders.  I  think  I  can 
see  my  way  to  say  that  here  the  freeholders 
take  their  grant,  and  the  grant  to  the  free- 
holders of  its^  takes  the  common  appendant,  and 
if  you  find  these  freeholders,  although  they  may 
be  united  with  others,  having  the  right  to  exercise 
these  various  privileges  upon  the  waste  soil  of  the 
manor,  and  you  find  afterwards  a  number  of  per- 
sons as  inhabitants  also  exercising  their  rights,  the 
true  and  correct  view  is  this — that  the  right  is 
vested  in  the  freeholdeis  as  such,  and  presumed 
as  such  to  have  been  vested  in  them  by  the  grant. 
That  right,  of  course,  is  not  exercisable  only  by 
themselvea,  but  it  is  exercisable  upon  the  land 
granted  to  the  tenants  under  tbem ;  and,  therc- 
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fore,  this  body  of  inhabitants  who  are  constantly 
brought  in  must  hare  originally  taken  by  some 
title  or  other  derived  from  the  original  owner  of 
the  soil.  The  soil  is  granted  out  to  these  free- 
holders, who  may,  from  time  to  time,  have  dis- 
posed of  interests  of  some  greater  or  lesser  dura- 
tion to  the  different  persons  who  claim  through 
them  as  their  tenants,  and  exercise  those  privileges 
which  they  may  be  tajcen  in  the  first  instance  to 
have  acquired  from  their  lord.  Having  mven  this 
general  view  of  the  possible  origin  of  the  rights 
which  are  to  be  found  traced  in  such  strong  cha- 
racters as  having  been  exercised  in  the  manor  by 
large  bodies  of  people,  I  will  at  once  proceed  to 
the  difficulty  which  is  raised  at  the  outset  of  the 
case  as  to  the  frame  of  the  suit,  and  the  possibility 
of  having  such  a  suit  as  this  at  all  in  respect  of 
the  common  right  vested  in  the  freehold  tenants 
of  the  manor.  Now  this  was  the  argument  which 
was  pressed  upon  me  W  Mr.  Manisty,  and  fortified 
by  the  case  of  Lord  Vunravcii  v.  lAetoeUyn.  He 
said : — "  Here  you  have  a  number  of  freeholders 
Joining  together  in  a  common  right ;  they  have  no 
snch  right  at  all.  The  persons  who  claim  by  a 
custom  prevailing  over  the  whole  district  all  come 
nnder  one  uniform  custom ;  but  persons  claiming 
by  prescription  necessanly  claim  by  grant. 
How  can  you  tell  what  was  in  the  different 
grants  wmch  date  from  this  remote  antiquity, 
none  of  which  exist,  and  all  of  which  of  course 
h»ve  to  be  presumed  P  Each  grant  may  have 
a  separate  right  connected  with  it,  and  hav- 
ing snch  a  separate  right,  the  case  of  Lord 
Dunraven  v.  Llmvellyn  shows  that  you  cannot 
admit  hearsay  evidence,  on  the  ground  that  it  is 
not  a  commonable  or  public  right,  the  case  there 
being  the  case  of  a  person  claiming  by  prescrip- 
tion, who,  it  was  said,  had  not  a  common  right. 
If  yon  find  persons  in  that  position,  you  cannot  let 
in  hearsay  evidence,  neither  can  you  combine  them 
in  one  common  suit  upon  behalf  of  themselves,  all 
of  them  possibly  being  possessed  of  totally  different 
rights."  I  think  there  is  considerable  &Ilacy  in 
that.  In  the  first  place,  as  regards  authority  in 
this  court,  we  know  there  was  a  very  well-con- 
sidered case,  arising,  no  doubt,  on  demurrer,  of 
Powell  V.  Potoia,  which  was  before  a  judge  who 
knew  as  much  of  the  pleadings  of  the  court,  I 
think,  as  any  man  who  ever  presided  in  a  court  of 
equity — namely.  Chief  Baron  Alexander.  In  that 
case  uiere  was  an  averment  that  there  was  this  com- 
mon right  claimed  by  prescription  in  certain  per- 
sons, who  proceeded  to  bring  their  bill  against  the 
lord  to  prevent  being  disturbed  in  that  right ;  but 
they  dia  aver  that  they  had  a  decree  in  the  time  of 
Queen  Elizabeth  which  had  declared  their  rights ; 
and  it  was  said  that  the  judge  could  not  do  other- 
wise than  take  cognisance  of  that  decree,  and  must 
therefore,  necessarily  find  upon  demurrer  that  they 
had  such  an  interest  as  they  claimed.  But  I 
apprehend  that  if  there  were  no  possibility  in  law 
of  holding  that  these  persons  could  stand  together 
as  to  common  rights,  whatever  might  have  been 
done  before,  some  decrees  might  have  been  made. 
The  court  might  say,  for  instance,  as  to  furze,  that 
the  law  had  been  altered  by  demise  from  what  it 
was  in  the  time  of  Queen  Elizabeth.  I  take  it  that 
the  judge,  if  he  found  that  the  law  was  adverse  to 
the  rights  being  put  together  as  a  common  right, 
in  respect  of  which  a  smt  might  be  maintained  in 
this  court,  would  be  bound  to  say  so,  and  allow  the 
demurrer.    Nothing  of  that  kind  was  done,  and 


there  is  a  very  good  reason  for  it  when  you  come 
to  consider  the  matter,  because,  what  is  there  to 
prevent  these  persons  who  claimed  by  prescription 
having  a  grant  common  to  all  with  certain  specified 
privileges  contained  in  their  respeotive  grants  P 
The  grants  may  have  been  made  at  different  times  ; 
but  let  us  see.  The  grant  itself  is  not  here ;  but 
we  must  take  it  that  the  lord,  before  the  time 
of  legal  memory,  made  some  grant  to  them. 
I  stand  upon  Lord  Cranworth's  view  in  Salisbury 
V.  Gladstone,  that  what  you  have  got  to  consider, 
when  you  find  a  right  having  such  a  long  con- 
tinued duration  that  you  are  bound  to  ascribe  to  it 
a  legal  origin  if  you  can,  is  whether  anybody  can 
say  that  it  would  not  be  reasonable  that  this  right 
had  originated  in  the  grant  to  every  freehold 
tenant  who  took  possession  of  the  manor,  and  all 
the  rights  and  privileges  which  every  other  free- 
hold tenant  had.  If  that  be  so,  that  would  account 
at  once  for  what  is  found  in  this  case.  You  find, 
in  fact,  that  there  are  a  number  of  persons  all 
exercising  common  rights ;  you  find  them  exer- 
cising them  in  the  face  of  the  lord  or  before  his 
steward,  and  the  lord  acquiescing  in  the  whole  of 
the  arrangement.  I  apprehend  one  is  bound  to 
find  that  such  common  rights  existed.  It  may  be 
that  they  had  separate  grants,  and  that  might  be 
traceable  in  particular  cases.  You  might  find  a 
particular  house  free  from  some  claim  or  demand 
on  the  part  of  the  lord,  while  others  were  not  free ; 
for  instance,  from  quit  rents  or  something  of  that 
kind.  You  might  find  different  claims  of  this 
kind  on  the  part  of  different  holders  which  had 
^one  on  so  long  by  prescription  that  those  par- 
ticular holders  would  nave  a  right  to  assert  that 
particular  and  specified  privilege  by  prescription. 
But  that  does  not  at  all  prevent  their  having 
certain  large  privileges  in  common  which  they 
have  a  right  to  assert.  I  take  it  that  the  view  of 
this  court  is,  that  all  persons  having  a  common 
right,  although  they  may  have  different  rights 
inter  se,  but  having  some  one  right  in  common 
which  is  invaded  by  a  common  enemy,  have  all  a 
right  to  join  in  attacking  that  common  enemy  in 
respect  of  that  common  right.  There  may  be 
classes  A,  B,  and  C  of  shareholders  in  a  railway  com- 
pany who  all  have  different  rights  inter  se,  but 
they  may  all  have  a  common  enemy  in  the  shape 
of  a  fraudulent  director,  who  may  be  seeking  to 
deprive  them  of  their  rights  by  misappropriating 
the  income  of  the  company,  or  the  like,  and  they 
may  all  join,  of  course,  m  one  common  suit  against 
tht^  director,  although,  after  the  common  right  is 
established,  they  may  have  a  considerable  litiga- 
tion among  themselves  as  to  who  are  the  persons 
entitled  to  the  result  of  that  suit.  I  have  been  led 
naturally  to  consider  the  character  of  the  suit  and 
the  objections  which  have  been  urged  to  it,  in 
trying  to  investigate  what  can  be  the  common 
origin  and  right  m  those  who  have  asserted  these 
privileges  which  have  so  long  existed.  I  am  not 
going  through  the  evidence,  because  I  do  not 
think  it  in  the  least  necessaiy.  I  will  state  at 
once  what  I  think  is  clearly  and  distinctly  proved 
by  the  court  roll.  You  find  rules  constantly  made 
with  reference  to  the  governing  of  the  different 
privileges  which  exist,  and  these  rules  in  them- 
selyes,  I  think,  prove  the  existence  of  the  privi- 
leges. I  do  not  forget  the  argument  which  wag 
strongly  pressed  upon  me  by  Mr.  Manisty,  namely, 
that  the  case  was  attemptea  to  bo  be  proved  prin- 
cipally by  negative  evidence ;  and  he  said :  "You 
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cannot  pi-ovc  a  right  or  its  enjoyment  in  A.  by  the 
negative  of  that  right  in  B.  — a  proposition  of 
course  self-evident.  But  there  are  two  kinds  of 
negatives.  There  may  be  a  negative  so  pregnant 
that  you  cannot  doubt  what  the  offspring  of  the 
proposition  will  be.  I  can  well  fency  that  the 
proposition  that  no  person  being  an  inhabitant  of 
some  town  or  district  exterior  to  the  manor  has 
any  right  to  cut  turf  or  do  the  like  upon  the  waste 
of  the  manor,  will  not  necessarily  infer  that  all 
persons  living  within  the  manor  have  that  right ; 
out  if  yon  find  an  admission  of  this  kind,  "  that  no 
person  being  an  inmate  only  and  not  an  inhabitant 
has  a  right  to  do  this,"  I  think  then  that  the 
positive  inference  is  plain  and  necessary  that  a  per- 
son who  is  a  resident  and  an  inhabitant  has  a  right. 
A  good  deal  of  the  right,  no  doubt,  is  put  in  fliafc 
form.  What  you  find  in  the  books  is  this : — Prom 
an  early  date  certain  privileges  were  assigned  to  per- 
Bons  who  were  far  more  constantly  inhabitants  vaan 
otherwise.  There  is  also  proof  of  cattle  not  com- 
monable such  as  pigs,  and  you  also  have  proofs  of 
a  right  to  take  estover  in  the  shape  of  furze,  about 
which  there  are  a  great  many  regulations  as  to 
cutting  turf  to  be  burnt,  from  a  very  early  period. 
There  is  a  right  given  by  the  Master  of  the  Soils 
as  to  underwood,  which  I  do  not  find  so  clearly 
traced.  Finding  these  rights  asserted  over  and 
over  again,  and  rules  laid  down  for  their  exercise, 
I  also  find  that  the  common  course  of  this  manor 
has  been  to  hold  the  court  leet  and  the  court  baron 
on  the  same  day.  There  is  this  difference  made 
between  inhabitants  and  freeholders,  that  as  to 
inhabitants  who  are  bound  to  attend  the  court  they 
fine  them  4J.,  and  as  to  freeholders  the  court  fine 
them  8«Z.  for  not  attending  Then  I  find  another 
matter  which  I  think  is  of  considerable  importance 
in  the  proceedings  of  the  freeholders,  as  showing 
that  I  am  correct  in  law  in  attributing  the  origin 
of  this  right  to  the  right  of  the  freeholders.  In 
this  manor  they  have  carefully  kept  a  register  of 
all  freeholders  of  the  manor  from  all  time  down  to 
the  present  time.  Then  you  find  regulations  aa  to 
inflicting  fines  upon  persons  exercising  the  rights. 
Either  the  whole  fine  goes  to  the  lord,  or  half 
go^  to  the  lord  and  half  to  the  poor  of  the 
parish.  This  shows,  no  doubt,  that  some  customs 
grow  up  which  it  might  be  very  difficult  to  estab- 
Iish  as  rights  upon  the  part  of  those  persons  who 
might  be  disposed  to  assert  them;  but  I  appre- 
hend that  this  does  not  show  any  right  in  the  lord 
to  prohibit  the  acts  of  injury  so  done.  It  only 
shows  this,  that  where  unlawful  acts  were  done 
contrary  to  the  rules  of  the  manor,  then  certain 
fines  were  inflicted ;  and  I  take  it  that  the  lord 
would  take  that  as  an  amercement  made  by  the 
court  leet.  There  are  instances  in  which  more 
may  be  done  than  appears  to  have  been  com- 
monly done  by  paying  certain  sums.  For  in- 
stance, a  man  is  only  to  take  so  much  furze 
bushes  or  bavins,  but  if  he  takes  more,  he  appears 
to  have  been  allowed  to  do  so  on  paying  a  certain 
sum  to  the  lord  of  the  manor.  It  might  well  be 
that  the  lord  would  acquiesce  in  an  arrangement 
of  that  kind  without  asserting  anything  against 
the  general  privflege.  I  do  not  think  if  you 
search  the  rolls  through  that  you  could  find — and 
that  is  the  thing  which  you  must  find  to  displace 
the  rights  of  the  freeholders — anything  to  contra- 
dict tno  rights  of  the  freeholders.  It  is  impos- 
sible to  deny  upon  the  evidence  tJiat  others  have 
been  let  in  who  are  not  tlmpUeUer  freeholders. 


but  still  they  arc  persons   who  may  have   de- 
rived   title    through    the    freeholders    in    this 
sense,    that    they   have   been    treated    as   their 
tenants   in   exercising   rights    which  they  have 
required  by  having  become  their  tenants,  and  I  do 
not  find  any  evidence  which  would  justify  me  in 
saying  that  the  right  of  the  freeholder,  as  such,- 
conld  be  disputed,  or  that  those  rights  which  I 
find  so  constantly  asserted  in  the  court  rolls,  with- 
out any  dispute  whatever,  have  not  a  legal  origin 
to  be  dealt  with  as  being  an  origin  derived  from 
the  original  grant  to  the  freeholder  by  prescription. 
This  being  so,  one  has  to  look  at  the  parol  testimony. 
I  have  looked  at  that  because  the  paper  title  alone 
would  not  sufiice.  It  was  disputed  whether  or  not,  in 
fact,  it  could  be  shown  that  the  right  here  claimed 
to  be  exercised  had  been  exercised  m  respect  of  any 
particular  property  which  is  now  vested  in  any  of 
the  plaintiffs.    Therefore,  before  looking  to  in- 
stances of  user  of  the  right,  I  had  to  consider  the 
question  which  was  raised  as  to  the  title  of  the- 
whole  of  the  plaintiffs  to  sue  at  aU  as  freeholders. 
I  have  not  gone  through  all  the  evidence  on  that 
point,  because  it  was  admitted  that,  assuming  the 
right  of  the  freeholder  had  not  been  forfeited  hy 
his  non-admission  and  his  non-performance  of  suit 
and  service  Mr.  Warrick  had  made  out  a  right. 
Now  Mr.  Warrick  claims  in  respect  of  some  pro- 
perty which  is,  or  lately  was,  called  the  Plume  of 
Feathers,  which  is  connected  with    some   land. 
Therefore  there  is  a  freeholder  with  land  who  has 
some  right  in  that  respect.    And  if  I  find  but  one 
freeholder  in  that  condition  among  the  plaintiffs,  I 
have  a  person  who,  if  he  had  a  right,  for  the  reason 
I  have  assigned  to  him  which  the  freeholders  may 
be  taken  to  have,  then  Mr.  Warrick  is  that  free- 
holder, and  a  declaration  may  be  made  on  his 
behalf,  and  he  may  sue  on  behalf  of  himself  and  all 
others.    There  must  be  a  trifling  alteration  in  th& 
decree  of  the  Master  of  the  KoUs  in  that  respect. 
If,  instead  of  saying  "  the  plaintiffs,"  you  say  "  the 
plaintiff  Warrick  and  all   others  wno  are  free- 
nolders,"  it  will  be  quite  sufficient  to  satisfy  that 
point.    Then  the  (question  is,  first,  whether  Mr. 
Warrick  has  exercised  his  rights  f     I  think  it  i» 
abundantly  proved  that  the  right  has  been  exercised, 
with  reference  to  commonable  beasts.    I  am  bound- 
to  take  it  that  it  has  been  exercised  in  right  of  that 
freehcdd  which  he  has,  if  I  find  him  exercising  ii> 
at  tdl.    Unless  it  can  be  clearly  shown  that  he  has 
exercised  it  in  respect  of  some  other  freehold  or 
some  other  property,  you  are  bound  to  assume  that 
he  has  exercised  the  right  in  respect  of  that  titl& 
which  you  find  upon  the  records  in  the  court  rolls. 
I  am  not  sure  whether  every  one  of  the  rights  was- 
exercised  by  Mr.  Wairiok.    I  have  not  gone  fully 
into  that,  because  I  apprehend  that  in  this  par- 
ticular case  (I  think  I  am  still  steering  clear  of 
Lord  Ih(nraven  v.  Ll&wellun),  when  you  find,  as  I 
have  done,  from  the  evidence  of  the  court  rolls, 
that  you  are  justified  in  arriving  at  the  conclusion 
that  in  the  prescriptive    grant  to  the  original 
freeholder  there  was  included  these  rights  ■vmich 
I  find  to  have  been  exercised  from  all  time,  then  I 
think  you  arrive  at  a  position  in  which  there  is  a 
public  right  of  so   large  a  description  that  the 
evidence  of  all  other  persons  holcung  exactly  in 
that  same  position  becomes  admissible.    I  take 
Lord  3unravcu  v.  Ueivelhjn  to  have  gone  upon  th» 
particular  circumstance  of  the  case  in  which  the 
prescriptive  right,  which  was  alleged  by  the  dif- 
ferent persons  might  be  wholly  irrespectiye  of  any 
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common  right  or  common  grant  amongst  them 
all.  But  here  it  is  clear  to  me,  that  the  freehold 
tenants  always  had  all  these  rights  which  I  must 
ptresome  to  have  been  granted  to  them  at  the  same 
time,  and  generally  to  all  in  their  position.  The 
bill  raises  a  question  as  to  three  places — Plumstead 
Common,  Bostal  Heath,  and  a  third  place  called 
Shoulder  of  Mutton  Green.  Shoulder  of  Mutton 
Green  is  a  small  place  as  to  which  the  right  of  the 
people  to  amuse  tnemselves  arose,  and  the  Master 
of  tne  Bolls  has  disposed  of  that  altogether,  and, 
as  it  seems  to  me,  quite  rightly,  and  considered 
that  no  case  was  made  about  anything  done  on 
Shoulder  of  Mutton  Green  with  respect  to  which 
a  decree  could  be  asked.  His  decree  is  confined 
to  Bostal  Heath  and  Plumstead  Common.  Having 
got  as  far  as  this,  that  I  think  there  is  a  person  on 
the  record  who  has  a  right  and  is  entitled  to  main- 
tain the  suit,  there  are  several  other  defences  which 
I  am  obhged  to  notice.  The  first  is,  that  the  (juit 
rents  have  not  been  paid,  and  suit  and  service 
have  not  been  rendei-ed.  But  I  apprehend  that 
that  is  not  forfeiture.  It  is  not  like  the 
copyhold  which  the  lord  seizes  in  respect  of  for- 
feiture, or  it  he  had  that  right,  that  he  could  ex- 
«rcise  it.  No  authority  was  cited  on  this  point, 
but  there  is  a  recent  case,  which  is  reported  only 
in  the  Law  Times,  which  may  be  said  to  be  ex- 
pressly upon  this  point ;  and  there  it  was  decided 
that  rights  vested  by  way  of  prescription  in  free- 
hold tenants  would  not  be  lost  by  the  circum- 
stance of  their  not  being  admitted,  or  not  havbig 
rendered  suit  and  service.  As  regards  a  large 
part  of  the  time,  they  could  not  well  be  admitted, 
lor  the  lord  did  not  nold  any  courts  from  1809  to 
1830.  After  that  there  appears  to  have  been  no 
■assent,  but  a  positive  declining  on  the  part  of 
people  to  pay  rent,  some  of  them  I  think  insisting 
on  the  Statute  of  Limitations.  But  I  think  the 
two  things  are  entirely  separate.  There  is  no 
authority — certainly  none  was  cited — for  showing 
that  a  freeholder  having  a  prescriptive  right  to 
these  privileges  upon  the  waste,  lost  them,  or  was 
■deprived  of  them  by  not  paying  quit  rents,  or  not 
performing  suit  and  service,  or  tnat  that  was  the 
mode  the  lord  was  entitled  to  use  for  the  purpose 
•of  asserting  his  rights.  The  lord  has  other  reme- 
'diee.  Persons  appear  by  the  court  rolls  to  have 
been  fined  for  not  coming  in  at  the  proper 
time  to  take  up  their  freeholds,  and  to  ren- 
der their  suit  and  service.  The  lord  may 
be  entitled  to  pursue  that  right,  but  I  do 
not  think  there  is  anything  in  the  nonperform- 
.ance  of  those  duties  which  deprives  Mr.  W  arrick 
•of  his  right  to  insist  as  tenant  upon  the  privileges 
which  I  liold  that  he,  as  tenant  of  the  freehold,  is 
•entitled  to.  Then  other  difficulties  were  raised 
with  regard  to  some  of  the  persons,  which  do  not 
Bcem  to  touch  Mr.  Warrick.  Mr.  Warrick's  case 
-was  admitted  by  Mr.  Manisty  to  stand  clear  of 
everything,  except  the  point  of  forfeiture  which  I 
have  just  discussed.  One  of  the  others,  Mr. 
Jacobs,  I  am  bound  to  say,  was  shown  not  to  have 
a  title.  .As  to  the  other  two,  they  were  in  a  doubt- 
ful position,  and  it  was  as  to  them  that  questions 
■were  raised  of  considerable  nicety.  One  was, 
■whether  or  not  they  had  purchased  part  of  the 
very  -waste  out  of  which  these  privilegea  issue. 
That  was  one  point.  .Another  point  was,  whether 
there  had  not  been  a  merger  or  consolidation,  if  I 
may  so  call  it,  of  the  right  or  easement  claimed 
viui  the  ofraership,  during  a   period  in  which 


there  were  certain  dealings  with  the  manor ;  and 
again,  whether  there  were  not  some  variations  in 
the  rijghts,  owing  to  a  part  of  the  manor  having 
come  into  the  Kmg's  hands,  and  then  afterwards 
having  come  back  again.  A  good  deal  of  learned 
disquisition  took  place  on  this,  but  afterwards  it 
came  back  to  the  point  of  my  asking  Mr.  Manisty 
whether  Mr.  Warrick  was  not  clear  of  any  defect 
except  the  one  alleged,  and  that  was  acceded  to. 
That  being  so,  I  think  the  case  can  stand  on 
Mr.  Warrick's  title  as  being  the  one  which  is  to 
govern  the  case  and  entitle  these  plaintiffs  to 
recover.  I  think  I  have  now  mentioned  nearly,  if 
not  all,  the  different  objections  which  were  raised — 
the  frame  of  the  suit ;  the  title  of  the  plaintiffs  ;  the 
point  as  to  the  purchase  which  I  have  just  spoken 
of,  the  uncertamty  of  the  persons  which  1  have 
also  dealt  with,  namely,  that  there  do  appear  to  be 
inhabitants  and  other  persons  who  vrnm  time 
to  time  availed  themselves  of  these  privUges  other 
than  the  freeholders  simpUcUer.  Then  there  was 
the  point  as  to  the  irregularities  on  the  court  rolls, 
which  I  have  gone  throujgh,  and,  no  doubt,  I  find 
many  of  them  to  exist.  There  is  another  point  I 
ought  to  have  noticed,  which  is  this : — an  objec- 
tion was  raised  about  the  extent  of  these  rights.  As 
far  as  this  was  concerned,  it  -was  specially  applied 
to  the  rieht  of  turbary,  but  it  appUes  in  some 
respects  &o  to  other  rights.  It  was  said  that  it 
might  extend  to  any  new  house  that  might  be 
built.  It  appears  from  the  earliest  entry  which  I 
have  read — and  the  other  entries  are  all  similar  to 
it — that  persons  are  prohibited  from  catting  turf 
for  any  other  purpose  than  fuel  in  their  dwelUng- 
houses.  This  is  one  of  those  instances  of  negative 
user,  &om  which  positive  rights  may  be  claimed. 
Finding  those  entries  from  time  to  time,  I  think 
it  is  impossible  to  say  that  there  is  not  a  right 
established  of  cutting  turf  for  the  use  of  dwelling- 
houses,  independently  of  the  right  of  turbary, 
which  can  only  exist  per  se.  An  ancient  right 
of  turbary  can  only  exist  so  long  as  it  stainds 
as  being  a  right  in  respect  of  an  ancient 
dwelling-house  or  building,  or,  at  the  most, 
for  the  house  which  suppUes  the  place  of 
that  house.  The  building  of  the  houses  was 
also  relied  upon  for  another  point  as  destroying 
common  appendant.  I  do  not  think  that  is  very 
material  here,  considering  the  other  clear  common- 
able rights  which  appear  to  me  to  have  been 
proved.  As  regards  the  mere  common  law  right 
of  common  appendant,  the  law  I  apprehend  to  be 
this,  that  if  you  can  show — ^which  you  very  rarely 
can  do  at  this  date — that  there  was  no  araole  land 
at  all  granted  when  the  house  was  granted,  that 
there  was  only  a  house,  then  the  right  of  common 
appendant  does  not  arise ;  because  that  ri^ht 
arises  only  in  respect  of  the  common  law,  implying 
that  a  man  must  have  wherewithal  to  cultivate  his 
land ;  he  must  have  beasts  for  that  purpose,  and 
having  beasts  he  must  have  the  means  of  feeding 
them ;  and  so  it  -was  concluded  that  there  was  im- 
plied in  the  grant  a  right  to  the  common  appen- 
dant. If  you  build  upon  your  arable  laud  so  as  to 
cover  it  up,  then  the  question  arises — which  has 
been  treated  of  in  some  cose  the  name  of  which  I 
forget  at  this  moment — as  to  whether  you  had  not 
entirely  forfeited  the  right  of  common  appendant, 
because  you  had  destroyed  that  in  respect  of  which 
it  ■was  g^ranted;  but  it  has  been  held  in  several 
cases  that  turning  arable  land  into  pasture  would 
not  destroy  the  right,  because  you  might  turn  it 
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back  again ;  and  so  it  was  said  with  reference  to  a 
mere  temporary  building.  If  a  person  was  minded  to 
build,  for  a  temporair  purpose,  whollv  over  that 
which  was  once  arable,  then  that  would  not  effect 
the  right.  But  there  was  one  authority,  Carr  v. 
Lambert,  which  decides  that  if  it  is  plain  and  clear 
from  the  act  done  that  you  mean  to  abandon  the 
rieht,  then  the  right  is  at  an  end.  But  I  have 
ti^en  this  view  with  reference  to  the  whole  of 
those  rights  which  have  been  acquired.  I  hold 
them  to  be  freehold  rights,  which  I  must  take  to 
hare  been  granted  by  the  lord ;  not  simply  by  the 
common  law  right  as  to  common  appendant, 
because,  of  course,  that  would  not  apply  to  gorse, 
f\irze,  turbary,  and  various  other  things,  and  the 
rights  of  non-commonable  cattle,  which  I  hold  to 
have  been  established  by  the  books  and  evidence 
in  the  case.  Holding  those  rights  to  have  been 
granted  to  the  freeholders,  the  question  of  how 
far  the  rights  are  affected  by  the  additional  build- 
ing, I  think,  does  not  arise,  although  I  have  had 
more  doubt  as  regards  the  turf  than  upon  any 
other  point,  and  on  this  ground,  that  the  rights 
might  be  unreasonably  increased  undoubtedly  by 
the  building  of  a  whole  town.  I  am  told  that  on 
some  parts  of  this  very  place  there  are  streets  which 
have  been  built.  I  have  satisfied  myself  that  these 
bye-laws ,  which  seem  to  have  been  recognised  autho- 
ntv,  and  which  were  made  in  respect  of  all  common- 
able rights,  would  enable  persons  to  deal  as  they 
thought  fit  with  the  accruing  difficulties.  They 
have  not  thought  fit.  Buildings  have  been  going 
on  from  time  to  time — in  fact,  there  is  evidence  <3 
it  in  the  books,  and  I  do  not  think,  therefore,  that 
I  ought  to  say  that  any  portion  of  these  rights, 
which  are  proved  by  the  evidence  of  the  court 
rolls  to  have  been  granted,  has  been  destroyed  by 
the  circumstance  of  the  buildings  having  been 
erected.  I  have  now  gone  through  the  whole  of 
the  obiections  that  were  raised ;  out  I  must  ask 
counsel  to  trust  me  when  I  say  that  I  have  gone 
through  my  duty  of  reading  the  evidence  in  full 
with  the  advantage  of  perusing  a  very  taU  note 
which  I  made  of  the  arguments.  I  do  not  think 
I  have  omitted  noticing  any  of  the  arguments 
raised  with  reference  to  the  oifficulties  thrown  in 
the  way  of  the  present  plaintiffs  in  establishing 
their  suit.  But  there  are  objections  raised  to  the 
form  of  the  decree  which  I  ought  now  to  notice ; 
and  in  one  or  two  trifling  points  it  appears  to  me 
that  the  decree  might  be  nsefuUy  amended 
without  in  any  way  affecting  the  really 
material  issues  raised  m  the  case.  One  of  the 
objections  raised  is  as  to  the  declaration,  "That 
the  plaintiffs  and  the  other  freehold  tenants 
of  the  manor  of  PInmstead,  in  the  county  of  Kent, 
are  entitled,"  and  so  on.  It  was  proved,  I  think, 
as  to  one  of  the  plaintiiTs,  Mr.  Jacobs,  that  he  was 
not  shown  to  be  entitled,  and  that  therefore  it  was 
inaccurate  to  make  a  declaration  of  title  in  respect 
of  a  person  who  had  not  shown  his  title.  As  to  the 
other  two,  there  may  possibly  be  some  question 
which  I  do  not  think  it  is  necessary  to  examine, 
because  I  consider  Mr.  Warrick  has  made  out  his 
title.  Therefore  I  propose  to  alter  the  declaration 
in  this  way :  "  To  declare  that  the  plaintiff  John 
Warrick,  and  the  other  freehold  tenants  of  the 
manor  of  PInmstead,  in  the  county  of  Kent,  are 
entitled  as  follows."  Then  the  decree  runs  in  this 
way :  "Are  entitled  as  to  the  right  of  pasture  for 
commonable  cattle  as  appendant,  and  as  to  all  other 
rights  of  pasture,  and  other  commonable  rights  as 


appurtenant  to  their  freehold  hereditaments  held 
or  the  said  manor,  to  a  rij^t  of  pasture  upon  the 
commons,"  and  so  on.  The  declaration  la  very 
peculiarly  worded.  The  wording  seems  to  have 
been  taken  entirely  from  the  prayer  of  the  bilL 
This,  however,  is  more  a  verbal  criticism  than 
anything  else,  but  I  have  thought  it  would  read 
better  this  way,  "  Are  entitled  as  to  the  right  of 
pasture  for  commonable  catQe,"  than  say,  "  to  a 
right  of  pasture  and  other  commonable  rights ;" 
(then  I  put  in)  "  to  a  right  of  common  appurtenant 
to  their  freehold  hereditaments  held  of  the 
said  manor,  and  that  such  rights  extend  to  a 
right  of  pasture  upon  the  commons  called  resjiec- 
tively  Plumstead-common  and  Bostal  Heath,  for 
all  sorts  of  cattle  levant  and  couchant,  as  well 
commonable  as  others,  and  that  they  are  also 
entitled  to  cut  so  much  turf  for  use  as  fuel  in  their 
dwelling-houses,  and  to  cut  furze,  gorse,  and  fern 
upon  the  said  commons,  as  may  be  reqiiired  for 
fuel  to  be  consumed  on  the  said  hereditaments 
80  held  by  them,  and  for  the  purpose  of  fodder 
and  litter  for  cattle  levant  and  couchant  on  the 
said  hereditaments"  These  words  which  foUow 
in  the  original  declaration  I  rather  object  to : 
"  And  for  other  purposes  of  agriculture  and  hus- 
bandry necessary  for  the  beneficial  and  profitable 
enjoyment  and  use  of  the  said  hereditaments."  I 
leave  out "  and  for  other  purposes  of  agriculture 
and  husbandry,"  which  I  think  somewhat  vague, 
and  do  not  really  add  anything  to  the  beneficial 
interests  of  the  plaintiffs.  Then  I  go  on,  "  And  the 
court  doth  order  and  declare  the  same  accord- 
ingly, and  it  is  ordered  that  an  injunction  be 
awarded."  I  have  something  to  say  upon  the 
injunction.  There  was  a  just  criticism  that  the 
words  were  too  large,  and  this  again  comes,  I 
think,  from  following  the  words  of  the  prayer 
of  the  bill  too  exactly.  It  goes  on  to  direct 
the  defendant  by  mandatory  injimction  to  pull 
down  inclosures  that  may  have  been  made  forty 
years  t^o,  or  for  any  g^ven  period  of  time.  I  vary 
that  accordingly,  and  I  make  it  nm  thus  :  "  And 
from  in  any  manner  disturbing  or  interfering  with, 
and  Scojn  suffering  any  part  of  the  said  common 
and  heath  respectively  inclosed  by  them,  the  said 
defendants,  in  or  since  the  year  1866,  to  remain 
inclosed."  I  give  that  period  for  this  reason,  that 
the  bill  states  that  about  the  beginning  of  1866 
they  began  to  inclose  first  one  piece  and  then 
another ;  and  then  it  proceeds  to  state,  the  in- 
closure  of  several  pieces.  The  bill  was  filed  in 
Aug.  1866,  and  the  plaintiffs  aver  in  the  bill  that 
these  new  inclosures  and  erections  began  in  the 
year  1866.  Therefore,  I  have  said  "  from  suffering 
any  of  them  erected  in  and  since  the  year  1866  to 
remain  inclosed."  Then  I  go  on  just  as  it  stood  in 
the  original  decree  as  to  intercepting  egress.  Then 
comes  this  part  of  the  Master  of  the  Rolls'  decree : 
"  And  from  erecting  or  commencing  to  erectr  and 
from  entering  into  an  agreement  as  to  the  erection 
of  any  houses."  I  do  not  see  the  use  of  putting  in 
those  words  which  may  embarrass  the  matter.  It 
is  acts  with  which  we  have  to  deal.  The  plaintiffs 
are  not  the  worse  for  their  entering  into  agree- 
ments, if  the  agreements  cannot  be  carried  into 
effect.  The  moment  they  are  carried  into  effect 
the  injunction  will  strike  them.  Then  I  have 
altered  the  decree  a  little  lower  down  with 
reference  to  the  period  about  stopping  up  the 
roads  or  paths  which  have  been  "  recently  stopped." 
Those  are  the  words  in  the  decree.    I  have  put, 
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"which  haye  been  atopped  up  at  any  time  in  or 
ainoe  the  year  1866.  I  leave  the  rest  of  the 
decree  to  stand.  It  appears  to  me  that  the  ap- 
pellants must  pay  the  costs  of  the  appeal,  because 
really  the  alterations  which.I  have  made  are  such 
•s  would  have  been  nuide  by  the  Master  of  the 
BoUa,  if  he  had  been  asked  at  the  time  to  make 
them.  I  think  the  whole  expense  ought  to  fall  on 
those  who  have  brought  into  question  rights  which 
have  had  so  long  a  duration,  and  to  which  I  am 
thankful  to  be  able  to  afford  (because  it  is  the 
duty  of  the  court  to  afford  if  it  can)  a  legal 


solicitors  for  the  plaintiffs,  Faweett,  Home,  and 
Sumter. 

Solicitors  for  the  defendants,  White,  Barrett,  and 
WhiU.        

BOLLS  COVBT. 

Beported  by  Hshbt  Pxat,  Eiq.,  BarrUtar«t-L>w. 

July  3,  4,  and  12. 
Glecg  o.  Bbis. 

Demurrer — Crediton^  deed— Parties — JUegaium — 
Ciytmctionfor/eloni/ — Begittration  in  bankruptcy 
— Lapte  of  time. 
A  bM  filed  m  1871  alleged  that,  premowHu  to  a 
debtor's  eonvidion  for  felony,  &y  an  indenture 
made  in  1862  between  hvmsdf  of  the  first  part,  a 
trustee  of  the  second  part,  and  the  severaX  other 
persons  whose  names  and  seals  were  or  were 
intended  to  be  thereunto  subscribed  and  set,  being 
respectively  creditors  of  the  debtor,  of  the  third 
part,  the  debtor  assigned  aU  his  personed  estate 
and  effects  to  the  trustee  upon  trusts  in  f amour  of 
his  creditors;  and  that  the  said  indenture  was 
dtdy  executed  by  the  debtor  and  the  trustee,  and 
registered  under  the  194<%  section  of  the  Bank- 
ruptey  Act  1861 ;  and  the  biU  prayed  for  a  dedara- 
Hon  that  the  defendaaU,  who  had,  vn  1858,  pur- 
chased a  house  in  trust  for  the  debtor,  was  a 
trustee  of  the  house  in  question  for  the  tj'ustee  of 
the  deed. 
On  demurrer,  for  want  of  equity  and  qf  parties : 
Held,  that  the  biU  eonimned  no  sufficient  allegation 
that  any  creditor  had  executed  or  assented  to  the 
deed: 
Held  also,  thcU  the  lapse  of  time  since  the  execution 
of  the  deed  was  a  complete  bar  to  its  being  treated 
as  an  ad  of  bankrupt^. 
Bemttrrer  accordingly  allowed,  without  leave  to 
amend,  doubt  being  expressed  as  to  whether  the 
registration  of  the  deed  under  the  194ith  sedion  of 
tKe  Bankruptcy  Act  1861  would  have  the  effed  of 
rendering  %t  irrevoe<Me  by  bringing  it  within  tJie 
operation  of  the  provisions  of  the  197th  sedion  of 
that  Ad. 
Dbicvxrxk. 

The  bin  alleged  that  in  1858  William  Boupell, 
who  was  then  the  owner  of  a  freehold  estate 
situate  at  Brixton,  in  the  county  of  Surrey,  called 
the  "  Boupell  Park  Estate,"  was  desirous  of  ac- 
quiring the  lease  of  a  messuage  or  dwelling  house 
which  formed  part  of  the  estate,  and  had  been  de- 
mised by  the  predecessor  in  title  of  William  Bon- 
Sill  to  one  Ifug^ridge  for  a  long  term  of  years, 
e  accordingly  mstmcted  the  defendant,  who  was 
then  acting  as  his  solicitor  and  agent,  to  purchase 
the  lease  in  the  name  of  the  defendant,  but  in  trust 
tor  WHKam  Boupell; 
That  the  defendant   purchased  the  lease  for 


10802.,  and  it  was  assigned  to  him  in  June  1859, 
9002.,  part  of  the  purchase  money,  being  raised  by 
mortgage  of  the  premises; 

That  "  the  said  William  Boupell  has  been  con- 
victed of  felony,  but  previously  to  such  conviction 
and  by  an  indenture  dat'Cd  the  19th  day  of  Sept., 
1862,  and  made  between  the  stud  William  Boupell 
of  the  first  part,  the  plaintiff  of  the  second  part, 
and  the  several  other  persons  whose  names  and 
seals  were  or  were  intended  to  be  thereunto  sub- 
scribed and  set,  beingrespectively  creditors  of  the 
third  part,  the  said  William  Boupell  assigned  all 
his  personal  estate  and  effects  to  the  plaintiff  upon 
the  trusts  therein  mentioned  in  favour  of  the  credi- 
tors of  the  said  William  Boupell.  The  said  inden- 
ture was  duly  executed  by  the  said  William  Bou- 
?ell  and  the  plaintiff,  and  registered  under  the 
94th  section  of  the  Bankruptcy  Act  1861,  and  the 
plaintiff  charges  that  the  equitable  estate  of  the 
said  William  Boupell  in  the  said  leasehold  mes- 
suage, and  premises  at  Brizton-hill  aforesaid,  be- 
came, upon  the  execution  of  the  said  indenture 
and  now  is  vested  in  the  plaintiff  upon  the  trusts 
of  the  said  indenture." 

The  bill,  which  was  filed  in  1871,  prayed  that  it 
might  be  declared  that  the  defendant  was  a  trustee 
of  the  leasehold  messuage  and  premises  at  Brixton 
for  the  plaintiff,andthat  the  detendantmight  be  or- 
dered to  execute  a  proper  assignment  thereof  to  the 
plaintiff  for  the  residue  of  the  term  of  years 
assigned  to  him  on  the  purchase  in  1859,  the 
plaintiff  being  willing  and  thereby  offering  to  pay 
off  the  mortgage  debt  of  9002.  and  the  interest  due 
in  respect  tnereof.  The  bill  also  prayed  for  an 
account  of  the  rents  received  by  tne  defendant, 
and  for  an  injunction  restraining  him  from  re- 
ceiving the  rents,  and  aJso  for  the  appointment  of 
a  receiver. 

The  defendant  demurred  for  want  of  equity,  and 
for  that  it  appeared  by  the  bill  thai  it  was  neces- 
sary that  the  rights  of  the  Crown  should  be  repre- 
sented in  the  suit,  but  the  Attorney-General  had 
not  been  made  a  party;  and'that  it  appeared  by  the 
bill  that  the  person  entitled  as  mortgagee  shoold 
be  a  party,  but  had  not  been  made  a  party. 

Fooks,  Q.C.  and  0.  A.  Holmes,  in  support  of  the 
demurrer. — We  submit  that  the  bill  contains  no 
sufficient  allegation  that  any  of  the  creditors 
executed  or  assented  to  the  deed.  The  bill  allege 
that  the  deed  was  made  between  the  debtor,  of 
the  first  part,  the  plaintiff  of  the  second  part,  and 
the  several  other  persons  whose  names  and  seals 
were  or  were  intended  to  be  thereunto  subscribed, 
&o.,  of  the  third  part ;  it  also  alleges  that  the  deed 
was  executed  by  the  debtor  and  the  plaintiff,  but 
does  not  allege  that  it  was  executed  or  assented  to 
by  any  of  the  creditors.  But  where  none  of  the 
creditors  execute  or  assent  to  the  deed,  the  deed 
is  purely  voluntary  and  revocable  at  the  pleasure 
of  the  debtor. 

Oarrard  r.  Lord  iMuderdaie,  3  Sim.  1 ; 

Smith  V.  Hurst,  10  Hara,  30 ; 

WaUmyn  v.  Cvutts,  8  Mer.  707 ; 

Aden  v.  Woodgaie,  2  Mr.  A  Eee.  402  ; 

OriMth  V.  RicietU,  7  Hare,  299 ; 

SUtsan  V.  EUison,  6  Yes.  656;  1  White  A  Tndor, 
Lead.  Cas.  232. 
The  deed  being  thus  revocable,  we  contend  that 
it  was  insufficient  to  prevent  the  interest  of  Wil- 
liam Boupell  becoming  vested  La  the  Crown  on 
his  conviction  for  felony,  and  that  the  plaintiff  has 
therefore  no  title  to  sue,  at  least  without  making 
the  Attomey-Greneral  a  party  to  the  suit : 
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V,  Bromley,  2  P.  Wms.  269  j 

Lewis  on  Tmats,  4th  edit  525. 

A»  to  the  rules  of  the  court  with  regard  to  de- 
DMirrer,  they  referred  to — 

K«nw  V.  Pryor,  7  Ves.  245 ; 

EarU  r.  Holt,  5  Hare,  183. 
Jessel,  Q.C.  and  Clunies  Walker,  in  support  of 
the  bill. — We  contend  that  the  bill  contains  a  stiffi- 
'Cient  allegation  that  the  deed  tras  executed  by 
some  of  me  creditors — at  least  by  one  of  them, 
whioh  is  enough  to  make  the  deed  good.  The 
-words  "this  indenture  made  between,"  indicate 
that  the  deed  is  executed  by  the  parties,  for  a  deed 
cannot  correctly  be  described  to  be  "  made  "  by  a 
person  who  does  not  execute  it : 

9  Bythewood's  Conveyaiicing,  3rd  edit.,  1844i,  588, 
note; 

Cabell  T.  Vauglum,  1  Sannd.  291,  note ; 

Sir  Francis  Eru/lejield'a  Cat',  4  Leon.  175 ; 

Sovihwell  t.  Brown,  Cro.  Eliz.  571 ; 

AUamaon  v.  Coattworth,  Strange,  512. 
The  signature  of  some  of  the  creditors  must  be 
presumed  uittil  the  contrary  is  shown,  as  was  held 
in  Rift  V.  Eobeon  (1  Sim.  &  St.  543),  where  a  bill 
for  the  specific  performance  of  an  agreement  stated 
that  the  agreement  was  reduced  into  writing,  but 
did  not  allege  that  it  was  signed  by  either  of  the 
parties,  and  a  demurrer  to  the  bill  for  that  reason 
wa«  overruled.  [On  this  point  they  also  referred 
to  Barhtoorth  v.  Young,  4  Dr.  1.]  But  assuming 
no  creditor  to  haye  executed  the  deed,  that  does 
not  invalidate  the  deed,  for  it  was  not  necessary 
under  the  then  Bankruptcy  Act  for  any  creditor 
to  execute  the  deed : 

Bankruptcy  Act  1861,  b.  192,  enb-ceot.  1. 
Moreover  the  registration  of  the  deed  under  the 
Bankruptcy  Act  prevented  the  debtor  from  re- 
voking It : 

Bankmptoj  Act  1861,  as.  197, 198 ; 

Synums  v.  George,  10  L.  T.  Eep.  N.  S.  421 ;  33  L.  J. 
281. Ex.;  3H.&C.68; 

Pfmder  v.  Bichardton,  L.  Bep.  W.  Notes,  1866, 
p.  835. 
"The  cases  upon  voluntary  deeds,"  says  Turner, 
V.C,  in  Smith  v.  Sunt  (10  Hare,  47),  "  appear  to 
me  to  result  in  this,  that,  in  cases  of  deeds  vesting 
property  in  trustees  upon  trust  for  the  benefit  of 
particular  persons,  the  deed  cannot  be  revoked, 
altered,  or  modified  by  the  party  who  has  created 
the  trust;  but  that  in  cases  of  deeds  purporting  to 
be  executed  for  the  benefit  of  creditors,  the  ques- 
tion whether  the  trust  can  be  revoked,  altered,  or 
modified,  depends  upon  the  circumstances  of  each 
particular  case.  It  is  difficult,  at  first  sight,  to  see 
the  distinction  between  the  two  classes  of  cases ; 
for  in  each  of  the  classes  a  trust  is  purported  to 
be  created,  and  the  pix)pert^  is  vested  in  the 
trustees ;  but  I  think  the  distmction  lies  in  this : 
In  cases  of  trust  for  the  benefit  of  particular  per- 
sons, the  party  creating  the  trust  can  have  no 
other  object  than  to  benefit  the  persons  in  whose 
favour  the  trust  is  created,  and,  the  trust  being 
well  created,  the  property  in  etjxiity  belongs  to  the 
cestuis  que  trust  as  much  as  it  would  belong  to 
them  atlaw  if  the  legal  interest  had  been  trans- 
ferred to  them ;  but  in  cases  of  deeds  purporting  to 
be  executed  for  the  benefit  of  creditors,  and  to 
which  no  creditor  is  a  party,  the  motive  of  the 
tnrty  executing  the  deed  may  have  been  either  to 
benefit  his  creators  or  to  promote  his  own  conve- 
nience, and  the  court  there  has  to  examine  into  the 
circumstaffiBes,  for  the  purpose  of  ascertaining 
what  was  the  true  purpose  of  the  deed ;  and  this 
examination  does  not  stop  with  Uie  deed  itself,  but 


must  be  carried  on  to  what  has  subsequently - 
occurred,  because  the  party  who  has  created  the 
trust  may,  by  his  own  conduct,  or  by  the  obliga- 
tions whi<^  he  has  permitted  his  trustee  to  con- 
tract, have  created  an.  equity  against  himself." 
The  debtor's  conviction  for  felony  did  not  operate 
as  a  revocation  of  the  deed:  (Clunone  v.  BaylU, 
31  Beav.  351).  But,  even  assuming  that  it  did 
operate  as  a  revocation,  and  assuming  the  plaintiff 
to  be  a  trustee  for  the  Crown,  we  contend  that  he 
has  sufficient  interest  to  entitle  liim  to  mftintain 
this  suit. 

Lord  RoMiiXT. — There  are  one  or  two  points  , 
upon  which  I  wish  to  hear  you  in  reply,  Mr. 
Fooks ;  but  the  first  point,  which  was  almost  too 
clear  for  argument.  Twill  dispose  of  at  once.  I 
am  of  opinion  that  there  is  not  a  sufficient  allega- 
tion in  this  bill  that  any  creditor  has  executed  the 
deed.  I  do  not  dispute,  nor  do  I  suppose  anybody 
will  dispute,  that,  wlien  it  is  said  that  an  indenture 
was  made  between  A.,  B.,  and  C,  that  is  a  sufficient 
averment  that  they  all  executed  the  deed.  I  hold 
it  to  be  a  cardinal  rule  that  if  you  mention  in 
pleadings  an  indenture  as  being  made  between  two 
persons,  that  is  an  averment  that  those  two  per*- 
sons  have  executed  the  deed.  And  I  hold  it  to  be 
a  cardinal  rule,  particularly  in  cases  of  demurrer, 
that  pleadings  must  be  taken  most  strongly. 
against  the  pleader.  Suppose  there  is  an  aver- 
ment that  a  deed  was  made  between  A.,  B.,  and  C, 
whose  name  was  intended  to  be  subscribed  thereto, 
and  a  subsequent  averment  in  the  same  clause  that 
the  deed  was  duly  executed  by  A.  and  B.  Is  that 
an  av^ment  of  an  execution  by  C.  P  I  am  of 
opinion  that  it  is  not,  and  that  it  is  necessary  that 
it  should  be  stated  that  it  was  executed  "by  0. 
Now,  see  whether  the  present  case  comes  to  that. 
It  is  an  indenture  dated  the  19th  Sept.  1862,  and 
made  between  William  Boupell  of  the  first  part, 
the  plaintiff  of  the  second  part,  and  the  several 
other  persons,  whose  names  and  seals  were  or  weie 
intended  to  be  thereunto  subscribed  and  set, 
of  the  third  port.  I  hold  that  the  word  "  sub- 
scribed "  must  be  taken  to  be  used  in  its  usual 
meaning,  which  is,  thereunder  written,  and  yon  can- ' 
not  enter  into  the  question  as  to  whether  they  had. 
subscribed  their  names  at  another  place.  It  does 
not  mean  subscribed  in  a  schedule  of  creditors, 
but  written  at  the  foot  of  the  deed.  It  is  put. 
ambiguously  that  the  names  "were  or  were  in- 
tended to  be "  subscribed.  That  is  not  an  aver- 
ment that  they  were  actually  subscribed.  It  leaves 
entirely  in  doubt  whether  they  were  or  were  in- 
twded  to  be  subscribed.  If  they  were  only  in- 
,  tended  to  be  subscribed,  th^  were  not  subscribed, 
and  it  is  quite  dear  that  the  words  apply  to  the 
whole  class,  that  is,  to  all  persons  of  the  tnird  pars. 
There  is  quite  a  sufficieut  averment  that  it  was 
made  between  William  Boupell,  of  the  first  part, 
,  and  the  plaintiff  of  the  second  part ;  but  was  it 
'made  between  the  parties  of  the  third  part?  It 
.  says  that  those  persons  were  or  were  intended  to 
;l>e  parties,  and  then  further  on,  in  the  same  para^- 
graph,  it  says  that  the  same  indenture  was  duly, 
executed  by  the  said  William  Boupell  and  the 
plaintiff,  and  registered  under  the  Bankruptcy  Act. 
There  is  no  averment  that  it  was  executed  by  the 
parties  of  the  third  part, as  towhom  theformer  state- 
ment is  perfectly  ambiguous.  I  am  disposed  to  do 
this.  If  Mr.  Jessel  is  instructed  that  the  creditors 
did  execute  the  deed,  I  will  give  him  leave  to  amend 
the  bill,  and  will  allow  the  demurrer  with  leave  to 
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amend.  Bat  there  is  this  further  question:  for 
whom  is  the  plaintiff  a  trustee  ?  Assuming  that 
the  Croim  has  no  right  or  interest  in  the  matter, 
he  is  a  tmstee  either  for  Wm.  Boupell  or  for  the 
creditors.  But  if  Oarrard  v.  Lord  iMuderdaU 
Uy/p.)  is  correct,  he  is  not  a  trustee  for  the  cre- 
ditors, but  only  for  WiUiam  Boupell,  in  which  case 
nnqaestionably  he  would  not  be  entitled  to  sue 
William  Boupell  to  oampel  him  to  recover  the  pro- 
perty, and  it  would  be  a  question  then  whether  the 
Slaintiff,  as  a  mere  trustee,  is  entitled  to  sue  the 
efendant,  who  is  trustee  either  for  William 
Bonpell,  or  for  the  person  who,  under  his  convic- 
tion, is  entitled  to  the  property,  to  recover  the 
property.  I  will  now  hetu-  you,  Mr.  Fooks,  on  the 
(question  relating  to  the  operation  of  the  197th  sec- 
tion of  the  Bankruptcy  Act  1861. 

Fookt,  Q.  C:,  submitted  that  the  deed  not 
having  been  registered  under  the  192nd,  bat 
under  the  194th  section  of  the  Bankruptcy  Act 
1861,  did  not  come  within  the  provisions  of  the 
197tb  section  of  the  Act.    He  cited 

Bt  parte  Morgan,  7  L.  T.  Sep.,  N.  S.,  729 ;  1  De  G. 
J.  &  Sm.  288. 

J«atd,  Q.C.  in  reply  on  the  case,  cited : — Ex  parte 
Morgan  has  not  b^n  followed.  In  Ex  parte  Atkin- 
tori  (22  L.  T.  Bep.  279 ;  L.  Bep.  9  Eq.  736),  Bacon, 
C.J.,  held  that  section  197  of  the  Bankruptcy  Act 
1861  gives  the  Court  of  Bankruptcy  jurisdiction 
over  deeds  registered  under  sect.  194;  and  the 
kamed  judge  arrived  at  that  decision  after  ftiU 
consideration  of  Ex  parte  Morgan,  and  of  Pea;reon 
T.  PearKm  (14  L.  T.  Bep.  N.  S.  586 ;  L.  Bep.  1  Ex. 
308). 

Jxdy  12. — Lord  Boxiixt. — I  am  of  opinion  that 
the  ttMnnrrer  must  be  allowed  in  this  case.  I 
entertain  the  same  opinion  as  I  did  at  the  hearing, 
that  there  is  not  a  sufficient  allegation  that  any 
creditor  executed  the  deed,  and  I  do  not  tiiink  it 
neoessary  to  repeat  what  I  then  stated.  I  jnvceed 
solely  on  the  ground  that  there  is  an  absence  of 
any  sufficient  allegation.  Upon  the  words  by 
themselves,  if  they  stood  alone  in  an  ordinary 
paper,  and  if  I  were  asked  whether  the  creditors  had 
executed  the  deed  or  not,  I  should  say  1  thought 
they  had  not.  There  is  oertainly  no  sufficient 
allegation  that  they  hare.  Then,  as  re^rds  the 
question  npon  which  I  reserved  my  judgment, 
namely,  whether  deeds  registered  under  the  194th 
section  of  the  Bankruptcy  Act  1861  can  be  en- 
forced nnder  the  197th  section.  I  was  referred  to  the 
case  of  Eta  parte  Morgan  (imp.),  in  which  the  matter 
was  very  much  discussed  by  Lord  Westbury,  who 
held  that  such  a  deed  registered  under  the  194th 
section  could  not  be  enforced  under  the  197th  sec- 
tion, and  the  question  I  have  to  consider  is, 
whether  that  case  has  been  followed  P  I  was  told 
that  it  had  net  been  fii^owed,  and  that  there  was 
very  great  doubt  npon  the  point,  and  I  was  re- 
ferred to  a  very  learned  judgment  of  Bacon,  C.J., 
apon  the  subject  in  a  case  of  Ex  parte  Atkinaon, 
reported  in  the  Law  Timss  (22  L.  T.  Bep.  N.  S. 
279),  and,  npon  appUoation  to  his  Honour,  he  has 
been  kind  enough  to  fkvour  me  with  a  copyof  his 
judgment.  In  that  case,  I  find  that  his  Honour 
discussed  the  matter  very  fully,  and  it  appears  that 
in  the  case  of  Pearson  v.  Pearton  (tup.)  Ex  parte 
Morgan  was  followed,  with  certttin  qualifications, 
-and  Uiat  in  a  case  of  Hodgson  v.  Wighlman 
(1  H.  &  C.  810),  and  also  in  Symons  v.  Charge 
I  (3  S.  &  C^  68),  the  court  did  not  follow,  bnt  gave 
an  opposite  judgment  to  Etc  parte  Morgan.    It 


would  therefore,  be  very  difficult  for  me,  without  a 
great  deal  of  consideration  and  pains,  to  decide  the- 
case  if  it  turned  on  that  point,  but  I  am  of  opinion 
that  it  does  not  in  fact  turn  upon  that  point,  for  I 
am  of  opinion  that  the  lapse  of  time  since  the  deed 
was  executed,  which  was  upwards  of  eight  years  ago^ 
is  a  complete  bar  to  its  being  now  treated  as  an 
act  of  bankruptcy,  and  it  is,  I  think,  a  mere  volun- 
tary deed,  which  must  be  subject  to  all  the  rules- 
which  a  court  of  equity  applies  to  such  cases.  I 
do  not  believe  that  a  court  of  bankruptcy  would 
now,  upon  this  deed  being  brought  before  it,  treat 
it  as  an  act  of  bankruptcy,  or  allow  any  proceedings 
to  be  taken  npon  it,  even  assuming  Ex  parte 
Morgan  not  to  be  law.  Therefore,  upon  thes& 
grounds,  and  particularly  as  my  judgment  doe.s 
not  affect  any  proceedings  in  hanlOTiptcv,  I  am  of 
opinion  that  this  demurrer  ought  to  be  allowed. 

[Leave  to  amend  was  refused.] 

Solicitors  for  the  plaintiff,  Woodrooffe  and 
Plashitt. 

Solicitor  for  the  defendant,  W.  H.  Bees. 


Wednesday  July  19. 
Bice  v.  Obales. 

Practice — Costs  —  Administration  suit — Admin  is- 
trator  de  bonis  non — Executor  of  deceased  Admin~ 
islrator. 
In  a  sail  for  administration  by  tlw  administraicr  de 
bonis  non  of  an  intestate  against  the  executor  of  a 
deceased  administrator,  ilie  plaintiff  luid  a  balance 
in  his  luinda  sufficient  to  pay  his  costs  of  the  suit, 
and  tJie  defendant  had  in  his  hands  a  baiance 
insufficient  to  pay  his  costs. 
Held,  tiiat  the.  plaintiff,  as  the  legal  personal  repre- 
sentative of  the  intestate,  loas  entitled  to  retain 
his  costs  in  fuU  out  of  the  balance  ip,  his  Itamds,. 
and  that  the  defendant,  as  a  stranger  to  the  estate,, 
was  not  entitled  to  luwe  both  tlie  balances  paid 
into  court,  and  the  costs  paid  raieablyto  each 
party,  but  was  mily  entitled  to  retain  hts  lakmeo 
so  far  at  it  went  mi  pa*fment  of  his  costs, 
FvKTHER  consideration. 

The  above  suit,  was  instituted  by  an  administrator 
de  bonis  non  for  the  administration  of  his  intestate's 
estate.  One  Mrs.  Goddard  had  become  entitled 
to  a  leasehold  public  house  under  the  will  of  her 
first  husband.  On  the  death  of  her  second  bns- 
band  intestate,  she  had  taken  oat  letters  of  adsoin- 
istration  to  his  estate,  and  had  erroneously  in- 
cluded the  public  honse  amongst  hts  seeond 
httslwuid's  property.  On  her  death,  her  executor 
being  informed  that  the  pablic  house  belonged 
to  me  wife  after  the  death  of  her  seoeaid 
husband,  induced  the  plaintiff,  who  was  nest 
of  Idn  to  the  husband,  to  take  out  letters 
of  administratim  de  bonis  non  to  his  estate. 
The  plaintiff,  finding  that  the  estate  not  adminis- 
tered was  barely  sufficient  for  payment  of  debts, 
&c.,  instituted  the  present  suit,  which  now  came' 
on  for  further  consideration.  The  plaintiff  bad  a 
balance  in  his  bands  sufficient  to  pay  his  costs 
of  the  suit,  and  the  defendant,  as  executor  of  th& 
deceased  atiimnistrstrix,  had  a  balance  in  bia  hands 
not  sufficient  to  pay  his  costs. 

The  only  qaestion  on  farther  consideration  was 
what  was  to  be  done  as  to  the  oosts. 

Southgate,  Q.C.  and  Begg,  for  the  plaintiff,  sttb- 
mitted  that  he  was  entitled  to  retain  his  costs  in 
full  out  of  the  bcJanoe  in  his  bands. 
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Fi$cher,  for  the  defendant,  contended  that  both 
balances  should  be  paid  into  court,  and  the  costs 
paid  rateably  to  eacn  party,  there  not  being  suffi- 
cient assets  for  the  payment  in  full  of  the  coets  of 
both  parties. 

Lord  RouiLLT  said  that  the  plaintiff,  as  the  legal 
personal  representative  of  the  intestate,  was 
entitled  to  oe  paid  his  costs  in  full.  The  defen- 
dant, as  executor  of  the  deceased  administratrix, 
was  a  mere  stranger  to  the  estate,  and  might 
apply  the  balance  in  his  hands,  as  far  as  it  would 
go,  in  payment  of  his  costs. 

Solicitor  for  the  plaintiff,  /.  Anderion  Roie. 

Solicitors  for  the  defendant,  Hxmler,  OwaOcin 
and  HwUtr. 

▼  c.  xAxors'  comtT. 

Baportod  by  O.  I.  F.  Ckmxs,  and  T.  H.  Cabsok,  Eiqn., 
BarTister»«t-Iaw. 

Saturday,  July  22. 

TuBNXK  V.  Collins. 

Practice — Ditmitting  hUl — Fatlier  and  son — Coatt 

— Solicitor  and  client — Truetee*. 
Where  a  bill  filed  by  a  son  cu/ainst  his  fattier  to  set 
aside  a  voluntary  settlement  made  by  the  son  in 
favour  of  the  father-  is  dismissed  with  costs,  the 
court  teiU  only  give  costs  generally  as  behoeen 
solicitor  avd  eUsnt. 
But  where  trustees  are  improperly  brought  before 
the  court,   they  will  be  entitled,  as  against  the 
plaintiff  personally,  to  their  costs  as  between  soli- 
citor ana  dient,  and  unU  not  be  left  to  take  the 
difierence  between  parly  and  party  costs  and  soli- 
cttor  a/nd  clieni  costs  out  of  the  trust  fund. 
Bt  an  indenture  doted  9th  Aug.  18^,  and  made 
between  Eliza  Partridge  Burton  Phillipson,  widow 
of  the  first  part,  the  defendant  John  Tharp  Burton 
Phillipson,  and  Georgiana  Jane,  his  wife,  of  the 
Becand  part,   Richard  Burton  Phillipson,  of  the 
third  part,  John  Turner  of  the  fourth  part,  and 
Francis  Richard  Price,  Thomas  Prideanx  Ball,  the 
said  John  Turner,  John  Homblow  Turner,  and 
William  Binns  Wood,  of  the  fifth  part  (being  a 
settlement  made  in  pursuance  of  certain  articles 
executed  on  the  marriage  of  the  defendant  John 
Tharp  Burton  Phillipson  and  (Jeorsiana  Jane  his 
wife),  certain  trust  funds  which  had  been  brought 
into    settlement    by   the    said    Eliza    Partridge 
Burton  Phillipson  and  the  defendant  John  Tharp 
Burton  Phillipson,  and  which  then  consisted  of 
13,3332.  6<r.  8<i.  32.  per  Cent.  Consolidated  Bank 
annuities  and  65192.  9«.  bd.  2L  per  Cent.  Seduced 
Bank    Annuities,    then    standing  in  the    names 
of  the  said  Francis  Bichard  Price,  Thomas  Prideaux 
Ball,  John  Turner,  John  Homblow  Turner,  and 
William  Binns  Wood,   were  settled  upon  trust 
that  the  trustees  or  trustee  for  the  time  being  of 
the    said    settlement    should  pay  the  dividends 
thereof  to    the   defendant  John    Tharp    Burton 
Phillipson  during  his   life,  and  after  his  death 
to   the    said  Geoiviana  Jane  Burton  Phillipson 
during  her  life ;  and  after  the  decease  of  the  sur- 
vivor should  stand  possessed  of  the  said  trust 
funds  and  the  dividends  thereof,  in  trust  for  the 
children  or  remoter  issue  of  the  said  John  Tharp 
Burton  Phillipson  and  Georgiana  Jane  his  wife,  in 
such  manner  as  they  should  jointly  appoint,  and 
in  default  of  such  appointment,  then  as  the  sur- 
vivor should  bv  deea  or  will    appoint,    and   in 
default   of    such  appointment,  in  trust  for  the 
children  of  the  said  John  Tharp  Burton  Phillipson 


and  Georgiana  Jane  bis  wife  equally,  and  if  there 
should  be  but  one  such  child  then  in  trust  for  such 
one  child.  And  the  sud  John  Turner  Uiereby 
covenanted  that  he,  his  heirs,  executors,  or  admin* 
istrators  would  purchase  in  the  names  of  the 
trustees  of  the  settlement  such  a  sum  in  the  21. 
per  Cent.  Consolidated  or  Beduced  Bank  Annuities 
as  would  produce  an  annual  sum  of  4001.  And  it 
was  thcreoy  declared  and  agreed  that  the  said 
trustees  or  trustee  should  stand  possessed  of  the 
said  bank  annuities  so  to  be  purchased  upon  trust 
to  pay  the  income  to  the  said  John  Tharp  Burton 
Phillipson  and  Georgiana  Jane  his  wife  during  their 
respective  lives  as  therein  mentioned,  and  after 
the  decease  of  the  survivor  in  trust,  as  to  the 
capital  and  income,  for  the  children  or  remoter 
issue  of  the  said  John  Tharp  Burton  Phillipson 
and  Georgiana  Jane  his  wife  in  such  manner  as 
they  should  jointly  appoint,  and  in  default  of  such 
appointment,  then  as  the  survivor  should  by  deed 
or  will  appoint,  and  in  de&ult  of  such  appointment 
upon  the  same  trusts  for  their  children  as  were 
thereinbefore  declared  concerning  the  first  men" 
tioned  trust  funds. 

The  plaintiff,  John  Turner  Turner,  was  the  only 
issue  of  the  marriage,  and  his  mother,  Georgiana 
Jane  Burton  Phillipson,  died  in  the  year  1834. 

The  said  John  Turner  died  in  the  year  1851,  and 
shortly  after  his  death  his  executors  transferred 
the  sum  of  13,333{.  6».  M.  Consols  into  the  names 
of  the  surviving  trustees  of  the  settlement  in  pur- 
suance of  the  covenant  therein  contained. 

In  the  year  1853  the  trustees  of  the  settlement 
purchased  the  Bramshaw  Hill  Estate,  in  the 
coun^  of  Southampton,  the  purchase  money  being 
raised  by  the  sale  of  part  of  the  first  mentioned  sum 
of  13,3332.  68.  8<i.  Consols. 

The  plaintiff  attained  his  mwori^  on  the  2nd  of 
May,  1854.  By  an  indenture  dated  the  8th  June, 
1854,  and  made  betwiien  the  plaintiff's  father,  the 
said  John  Thorp  Bu  rtoii  Phillipson,  of  the  one  part, 
and  the  plaintiff  (who  had  assumed  the  surname  of 
Turner  instead  of  Burton  Phillipson)  of  the  other 
part,  the  father  released  all  tne  property  then 
subject  to  the  above-mentioned  settlement  from 
his  powers  of  appointment ;  and  the  son  absolutely 
assigned  to  his  father  a  sum  of  7002.,  which  had 
been  advanced  to  the  &ther  by  the  trustees  of  the 
settlement.  Shortly  afterwards  all  the  trust  irinds 
then  subject  to  the  settlement  were  transferred  by 
the  trustees  into  the  names  of  &e  &ther  and  son, 
who  thereupon  gave  the  trustees  a  release  for  the 
same. 

Previously  to  the  execution  of  the  three  inden> 
tures  hereafter  mentioned,  the  plaintiff's  father 
had  married  Caroline  Gifikrd  Burton  Phillipson, 
his  second  wife,  and  there  had  been  issue  of  such 
marriage  one  child  only,  namelv,  Constance 
Augusta  Mary  Fitzclarence  Burton  Phillipson. 

By  the  first  of  the  three  indentures,  wnich  was 
made  on  the  15th  March  1855  (the  day  before  the 
plaintiff's  own  marriage),  between  the  trustees  c^ 
the  settlement  of  1832  of  first  part,  the  father  and 
son  of  the  second  part,  and  Christopher  Gerard 
Bigbye  Collins,  Wroth  Adand  Lethbridge,  and 
WUliam  Edward  Hilliard  of  the  third  part,  ti^e 
trustees  of  the  settlement  of  1832,  by  the  direction 
of  the  father  and  son,  conveyed  tne  Bramshaw 
Hill  Estate  to  Messrs.  Collins,  Lethbridge,  and 
Hilliard  in  trust  for  sale,  and  to  stand  possessed 
of  the  proceeds  upon  the  trusts  declared  by  aa 
indenture  of  even  date  therewith. 
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67  the  second  of  the  three  indentures,  made  on 
the  said  15th  March  1855,  between  the  father  of 
the  first  part,  the  son  of  the  second  part,  and 
Messrs.  Collins,  Lethbridge,  and  Hilliard  of  tha 
third  part,  the  son  released  to  the  father  abso- 
lutely all  his  reversionary  interest  in  the  moneys 
to  arise  fhim  the  sale  of  the  Bramshaw  Hill 
estate,  and  in  the  trust  ftinds  which  had  been 
subject  to  the  settlement  of  1832,  but  which  bad 
then  been  transferred  into  the  names  of  Messrs. 
Collins,  Lethbridge,  and  Hilliard.  And  the  father 
thereby  declared  that  Messrs.  Collins,  Lethbridge, 
and  ETilliard,  should  stand  possessed  of  the  said 
moneys  and  trust  funds,  upon  trust  to  pay  the 
income  thereof  to  the  father  for  his  life,  and  after 
his  death  to  the  said  Caroline  Gifiard  Burton 
Phillipson  for  her  life,  and,  subject  thereto,  to  the 
said  Constance  A.  M.  F.  Burton  Phillipson  for  her 
life,  and  after  her  death  to  pay  the  capital  and 
income  to  the  son  absolutely.  And  the  settlement 
c<nitained  a  power  for  the  father,  in  the  event  of 
a  third  marriage,  to  revoke  the  trusts  of  and 
resettle  part  of  the  trust  funds. 

By  the  last  of  the  three  indentures  the  father 
and  son  gave  a  release  to  the  trustees  of  the  settle* 
ment  of  1832  in  respect  of  the  trust  funds. 

In  the  year  1869  the  plaintiS  filed  a  bill  against 
his  teAher,  his  stepmother,  and  half-sister,  and  the 
trustees  of  the  second  settlement  of  the  15th  March 
1855,  to  have  that  settlement  rectified,  on  the 
ground  that  he  was  at  the  time  of  its  execution 
under  twenty-two  years  of  age,  residing  in  his 
father's  house,  and  enhject  to  the  constant  in- 
fluence of  his  father  and  stepmother ;  that  he  was 
wholly  inexperienced  in  matters  of  business,  was 
(m  the  eve  of  his  marriage,  and  had  no  legal 
adviser.  The  bill  also  prayed  that  the  trustees  of 
the  settlement  might  be  held  personally  liable  for 
having  allowed  the  buildings  on  the  Bramshaw- 
hill  estate  to  fall  into  a  dilapidated  condition,  and 
might  be  ordered  to  repair  tne  same. 

Eventually  Malins,  V.C.,  dismissed  a  large  part 
of  the  bill,  ivith  costs,  being  of  opinion  that  under 
the  circnmstances  the  settlement  was  a  reasonable 
one,  and  could  not  have  been  set  aside  even  if  it 
had  been  recent,  but  that  in  any  event  the  delay 
was&tal. 

The  case  was  now  mentioned,  by  special  leave, 
upon  the  question  of  costs. 

Fry,  Q.C.  and  Chitty,  for  the  principal  defen- 
dants, contended  that  they  were  entitled  to  their 
costs  as  between  solicitor  and  client,  and  cited 
Mordru  v.  Palmer,  L.  Bep.  6  Ch.  App.  22 ;  23  L.  T. 

Bep.N.8.7Se; 
Foretter  v.  Read,  L.  Bep.  6  Ch.  App.  40 ; 
Attomey-Oenerai  v.  Cvming,  2  T.  s  C.  139; 
Poole  V.  Pom,  1  Beav.  600 

Olatte,  Q.  C.  {SpringdU  Tlwrn/pton  with  him)  for 
the  trustees,  mentioned 

BienioroMgh,  v.  The  AreMnthop  of  Canterbury,   2 

Boss.  93 ;  and 
Vvmgey  v.  Angove,  2  Ves.  304. 

C6U,  Q.  C.  and  F.  0.  Saynee,  for  the  plaintiff, 
were  not  called  upon. 

The  Vice-Chancbllor. — ^With  regard  to  the 
main  question  here,  whether  the  costs  are  to  be 
given  as  against  the  plaintiff,  as  between  himself 
and  his  fikther  the  principal  defendant,  as  between 
BoKcitor  and  client,  I  am  sorry  to  be  obliged  to 
come  to  the  conclusion  that  it  is  not  withm  my 
power  to  give  the  coets  in  that  form.  When  I 
gave  judgment  in  the  case,  I  expressed  a  very 
strong  opinion  against  the  natnr  of  the  suit  and 


upon  being  asked  to  give  costs  as  between  solicitor 
and  client,  I  said  I  would  do  so  if  it  were  shown  to 
me  that  it  was  according  to  the  course  of  the  court 
so  to  do.  But  I  am  satisfied,  on  the  result  of  this 
argument,  that  it  is  not  the  course  of  the  court  to 
do  BO.  Many  instances  of  this  kind  have  oe- 
curred,  in  which  sons  have  filed  bills  against  their 
fathers  to  set  aside  settlements,  some  of  which 
have  succeeded,  and  some  of  which  have  fiiiled, 
Hartopp  V.  Haricm)  (21  Beav.  259)  was  one  case  in 
which  the  bill  failed.  Jenner  v.  Jenner  (2  De  G. 
F.  &  J.  359),  which  was  referred  to  in  my  judgment, 
was  another  in  which  it  failed.  I  was  counsel  in 
that  case,  and  I  remember  the  decision  weU. 
Nothing  could  be  stronger  than  the  opinion  of 
Lord  Campbell  in  that  case  a^inst  the  plaintiff 
who  had  instituted  the  suit.  It  will  be  remem- 
bered that  his  Lordship  in  his  judgment  said  that 
the  attempt  to  set  aside  the  settlement  was  most 
discreditable  to  the  plaintiff,  namely,  the  son,  and 
that  he  hoped  his  decision  would  lead  to  the 
avoidance  of  the  repetition  of  such  cases;  but 
nevertheless  costs  as  between  party  and  party 
only  were  given.  With  r^;ard  to  the  cases  relied 
upon,  the  first  and  main  stay  of  the  defendant's 
argument  is  that  of  Mordue  v.  Palmer  (sup.),  in 
which  there  had  been  a  reference  to  arbitration  of 
a  cause,  and  the  costs  of  that  and  the  arbitration 
had  been  given  as  between  solicitor  and  client. 
On  that  ground,  amongst  others,  it  was  attempted 
to  set  aside  the  awara,  as  it  was  said  that  the 
arbitrator  had  gone  beyond  his  jurisdiction ;  but 
the  Lords  Justices  dustinctlv  refused  to  do  so 
on  that  ground,  and  said  that  he  had  jurisdiction. 
I  think  the  reason  for  their  considering  he  had 
jurisdiction  to  give  costs  as  between  solicitor  and 
client  is  apparent  from  this  passage  of  the 
jugdment.  Lord  Justice  James  says :  "  The  other 
pomt  insisted  on  was  that  the  arbitrator  had  no 
power  to  award  costs  as  between  solicitor  and 
client.  That  is  a  matter  which,  in  my  opinion, 
cannot  make  the  award  void  on  the  &ce  of  it. 
Not  only  the  questions  in  the  suit  were  referred 
to  him,  but  also  the  costs  of  the  suit  and  of 
the  award  and  reference."  Kow  this  is  the 
particular  passage,  "  He  has  come  to  the  conclusion, 
naving  r^;ard  to  the  fiduciary  relation  between  the 
parties,  that  the  coets  should,  be  paid  as  between 
solicitor  and  client."  It  was  on  account,  there- 
fore, of  that  view  of  the  fiduciary  character  that 
existed  between  them.  "It  is  not  our  duty  to 
express  any  opinion  upon  this  conclusion,  except 
that  he  had  jurisdiction  to  make  it,  and  that  his 
decision  is  final."  Therefore,  I  take  it,  it  was 
merely  because  the  arbitrator  looked  at  the  fidu- 
ciary character  existing  between  the  parties  alone,  • 
that  in  the  view  of  the  court  justified  them  in 
giving  the  costs  in  that  form.  With  regard  to 
Foretter  v.  Bead  (snp.),  although  there  were  charges 
of  fraud  in  that  case,  the  costs  there  were  not  given 
throughout  as  between  solicitor  and  client,  but 
the  Court  of  Appeal  distinctly  distinguished  that 
part  of  the  suit  which  was  of  a  scandalous  nature ; 
and  I  take  it  they  must  have  regarded  the  charge 
as  such  as  should  have  been  expunged.  We 
all  know  very  well  that  it  is  the  uniform  practice, 
on  a  motion  for  expunging  passages  of  any  pro* 
ceedings  in  the  court  for  scandal,  that  the  costs 
are  always  given  as  between  solicitor  and  client. 
They  simply,  therefore,  appl^  that  principle  to 
those  parts  of  the  bill  whicti  the  court  considered 
as  scandalous.    With  regard  to  the  xase  of  £den* 
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borough  v.  The  Archbishop  of  Canterbury  (sup.),  it  is 
perfectly  true  that  the  costs  there  wore  given,  and 
the  plamtiff  had  to  pay  the  costs  of  the  archbishop 
as  between  solicitor  and  client.  It  is  also  true  that 
the  archbishop  was  not  a  trustee,  but  it  was  plain 
ho  was  made  a  parlnr  in  consecjnence  of  the 
public  office  which  he  filled — the  highest  office  in 
the  Church — and  that  he  was  made  a  party  for  the 
purpose  simply  of  preventing  his  inducting  any 
other  person  than  the  plaintiff,  who  considered  he 
had  been  lawfully  inducted  to  the  U  ving.  Although  he 
was  not,  in  the  strictest  sense  of  the  word,  a  trustee, 
yet  it  was  in  a  fiduciary  character  he  was  brought 
before  the  court,  and  it  was  only  on  that  account 
he  got  his  costs  as  between  solicitor  and  client. 
The  some  observation  will  apply  to  the  case  of  the 
Attorney-General  v.  Cumiiig  (sup.),  before  Knight 
Bruce,  V.C.  The  last  case  mentioned  was  that  of 
Foolc  V.  Pass  (sup.)  That  was  also  a  case  in  which 
the  trustee  of  tne  term  was  brought  before  the 
court,  and  although  he  had  been  wrong,  according 
to  the  strict  rules,  he  had  his  costs  as  between 
solicitor  and  client.  I  am  therefore  obliged  to 
come  to  the  conclusion  that  I  can  only  dismiss  the 
bill  with  costs  against  all  parties,  except  the 
trustees,  as  between  party  ana  party,  and  so  the 
decree  will  stcmd. 

Oole,  Q.  C.  and  Haynes,  for  the  plairitifF,  then 
contended  that  with  regard  to  the  trustees,  although 
they  were  entitled  to  their  costs  as  between  soUoi- 
tor  and  client,  yet  the  plaintiff  was  only  liable  to 
pay  their  costs  as  between  party  and  party,  and 
that  the  difference  should  come  out  of  the  trust 
fluid. 

Olasse,  Q.C.  and  Sprlngall  Tlwmpson,  for  the 
trustees,  were  not  called  upon. 

The  Vice-Chakckllob. — ^This  is  a  question  of 
very  considerable  importance,  and  I  confess  I  en- 
tertain no  doubt  whatever  about  the  matter.  By 
deeds  executed  in  the  year  1855,  certain  trust  pro- 
perty of  lai^e  amount,  being  close  upcm  30,000L, 
was  vested  in  trustees  upon  trust.  Mr.  Fhillipson 
had  a  previous  life  estate,  and,  he  having  only  a  life 
estate,  there  was  an  absolute  reversion,  subject  to 
certain  contingencies  as  to  children  which  have  not 
taken  place,  in  favour  of  the  plaintiff  his  son.  The 
son  voluntarily  and,  as  I  have  decided,  d^berately, 
upon  full  consideration,  and  under  the  moat  com- 
plete advice,  executed  deeds  in  1855  by  which  he 
conferred  upon  his  stcp>-moi^er  a  life  estate  in 
these  funds  in  remainder  expectant  on  that  of  his 
fiither,  with  remainder  to  his  own  sister  of  the 
balf-blood.  In  the  year  1869  this  same  gentle- 
nan,  Mr.  Turner,  the  son  of  Mr.  Fhillipson,  thinks 
fit  to  institute  a  litigation  which  was  brought  to  a 
hearing  before  me  in  the  mont^  of  May  laet,  and 
as  to  wnich,  upon  the  most  mature  ddiberation,  I 
came  to  the  conclusion  that  the  litigation  was  as 
anJQStifiable  a  one  as  had  ever  come  oefore  me.  I 
therefore  dismissed  his  biU  with  costs,  and  I  hare 
now  decided,  very  much  against  my  own  inclina- 
tion, that,  as  between  him  and  his  father,  I  can 
'  only  give  costs  as  between  party  and  party.  But 
the  question  is,  how  are  the  trustees  to  get  their 
costs  ?  The  trustees — they  are  three  in  number — 
,  beoaaoae  trustees  for  a  new  trust ;  they  were  trus- 
tees for  Mr.  Turner  in  remainder  expectant  on 
three  life  estates.  The  bill  is  filed  by  Mr.  Turner 
to  get  rid  of  the  trust,  and  he  brings  Uie  trustees 
before  the  court.  Now,  it  is  admitted  by  Mr.  Oole 
'that  the  trustees  must  have  their  costs — all  the 
-(XMts,  charges,  and  expenses,  as  I  understand,  as 


between  solicitor  and  client.  That  is  not  denied, 
becausctfaeyareinnocentinthematter.  Someattack 
was  indeed  made  upon  them,  but  I  consider  that  was 
wholly  unjustifiable.  Mr.  Cole,  therefore,  does 
not  deny  that  they  must  have  their  coats  as  trus- 
tees ordinarily  get  costs ;  bat  he  says  that  instead 
of  the  plaintiff  paying  the  costs  as  between  solici- 
tor and  client,  the  plaintiff  mnst  pay  costs  as 
between  party  and  party  only,  and  that  the 
difference  mnst  be  taken  oat  of  the  trust  fund. 
Let  us  look  at  it  on  principle.  If  I  were  to  hold 
that  the  difference  between  party  and  party  costs, 
and  solicitor  and  client  costs  were  to  be  taken  out 
of  the  trust  fund — of  that  trust  fund  Mr.  Fhillipson, 
the  fikther,  is  tenant  for  life  in  possession,  and  it 
has  been  suggested  to  me  that  the  difference 
would  be  about  2001.— if  I  teke  2001.  out  of  the 
trust  fund,  I  dimiuish  Mr.  Phillipson's  life  estate 
to  the  extent  of  the  interest  of  the  200/.,  and  the 
same  as  to  his  wife  in  remainder,  and  the  same  as 
to  his  daughter.  The  great  bulk  of  the  trust  fund 
belongs  to  Mr.  Fhillipson,  his  wife,  and  dauf^ter ; 
the  portion  of  Mr.  Turner  in  the  fund  is  compara- 
tively small,  and  I  am  asked  to  make  Mr.  Fhillip- 
son, his  wife,  and  daughter  pay  the  costs  of  a 
litigation  in  which  they  have  been  entirely  success- 
ful, and  to  relieve  from  the  costs  the  man  who  has 
entirely  fiailed  in  it.  Can  there  be  a  particle  of 
justice  in  that?  Is  there  any  principle  of  the 
court  sanctioning  it  ?  My  opinion  is,  not- 
withstanding the  earnestness  of  Mr.  Cole  npoia 
the  subject,  that  the  rules  of  the  court  are 
quite  tne  contrary.  It  is  perfectly  true  that 
tne  trustees  must  be  indeninified,  and  indem- 
nified, if  necessary,  out  of  the  trust  fund. 
If  therefore  in  the  present  case,  inasmuch  as  they 
have  been  parties  to  this  suit  for  the  purpose 
of  defending  the  trust  fund,  it  should  turn  out 
that  Mr.  Turner  is  unable  to  pay  the  costs,  sneh 
costs  as  he  cannot  pay  they  will  be  entitled  to 
take  out  of  the  trust  rand,  because  they  must  be 
indetmufied ;  and  if  the  plaintiff,  who  has  ui\jastly 
brought  them  into  litigation,  cannot  indemnify 
them,  the  trust  fund  must;  but  I  intend,  in  the 
first  place,  to  make  the  man  who  has  unjustly 
entered  into  the  litigation  pay  the  costs  of  it,  and 
in  my  opinion  they  must  be  paid  out  of  his  pocket. 
Kow,  if  that  is  the  principle — and  in  ray  opiuion  it 
is — what  are  the  rules  of  the  court  P  Can  any- 
thing be  more  distinct  than  the  case  of  Eden- 
borough  v.  The  Archbishop  of  Canterbury  (mjf>.)? 
The  Archbishop  of  Canterbury  was  brought  before 
the  court  as  a  defendant  in  a  matter  in  which  he 
had  no  interest — for  I  cannot  agree  with  the  argu- 
ment that  he  had  an  interest,  as  is  suggested  t>y 
Mr.  Cole,  because  he  might  possibly  m  able  to 
present  his  own  clerk  to  the  living ;  he  was 
Drought  there  because  he  was  about  to  present 
another  rector  than  the  one  that  had  been  elected. 
What  was  the  consec^uence  P  Inasmuch  as  he 
was  in  a  sort  of  fiduciaiy  diaracter.  Lord  Eldon 
decided  t^t  he  must  have  his  costs  as  between 
solicitor  and  client.  Whom  does  be  get  them 
firomP  From  the  plaintiff  in  the  suit.  As  Lord 
Eldon  here  puts  it,  it  has  been  mentioned  to 
him  "by  Mr.  Walker,  the  refpstrar,  that  in 
general  cases  where  a  biU  is  dismissed  agiiast 
a  trustee,  he  has  only  such  costs  as  a  party  has ; 
but  that,  in  some  instanoas,  the  court  giTes  him 
costs  as  between  solicitor  and  client.  Acaoe'lMid 
been  moitioned  to  him,  arion^  oat  of  the  affairs 
of  the  Townshend  fiunily,  in  wluoh  aoeta«s  betveen 
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solicitor  and  client  had  been  given  to  the  bishop ; 
and  if  ever  there  was  a  case  in  which  it  was  propiar 
that  sndi  costs  should,  be  allowed  to  the  archbisnop 
and  bishop  it  ought  to  be  done  here."  AccorcU 
ingly  here  is  the  order.  How  is  it  done  ?  By  the 
plaintlS  being  ordered  to  paj  them.  Then,  again, 
the  case  of  Foole  t.  Pom  (snp.)  was  one  in  which 
the  trustee  of  a  term  of  years  was  brought  befwe 
the  court,  and  it  was  saici  that  he,  being  brought 
before  the  court  as  a  trustee,  must  have  his  coets. 
'From  whom  does  he  g^t  them  ?  Why,  from  the 
party  who  had  brought  him  here  improperly,  and 
therefore  the  plaintiff  had  to  pay,  although, 
as  between  the  litigants  generally,  party  and 
party  costs.  When  trustees  are  brought  before 
the  court,  inasmuch  as  they  must  have  their  costs 
as  between  solicitor  and  client  somehow,  the  proper 
puty  to  pay  them  is  the  man  who  improi>erly 
brings  them  before  the  court.  I  repeat,  I  can- 
not  imagine  anything  more  tmjust,  it  being 
conceded  that  these  trustees,  who  .have  been 
dragged  before  the  court  most  improperly,  not 
for  the  purpose  of  executing  the  trust,  but 
tor  the  purpose  of  defending  the  trust,  have 
properly  performed  their  duty,  than  that  they 
should  not  have  their  costs,  and  I  am  entirely  of 
opinion  that  the  plaintiff  must  pay  them  for  the 
perfcnrmance  of  the  duty  which  they  owed  to  those 
who  were  the  eestuia  que  trtiMt  of  this  fund. 
Therefore,  my  decree  will  be  as  follows.  I  have 
tdready  said  that  as  between  all  other  parties, 
except  the  trustees,  there  will  be  party  and  party 
costs.  As  against  the  trustees  the  bill  will  be 
^missed  with  costs  as  between  solicitor  and 
dinit,  the  trustees  to  have  liberty  to  apply.  No 
doubt  the  plaintiff,  who  is  a  gentleman  of  large 
fortune,  has  enough  to  pay  these  costs,  but  if  ne 
should  be  unable  to  pay  them,  then  imdoubtedly 
the  trustees  will  be  en^tled  to  take  them  out  of 
the  trust  fund  which  they  have  defended. 

Scdicitors :  Lemaii,  Groves  and  Lgman ;  Dale  and 
Strttton;  Newtnatt. 
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Man  11, 12,  and  June  16. 

APFKAL  FBOM  THE  COVMON  PLEAS. 

Melsom  V.  Giles  and  Wipe. 

CotutnuUion  ofwUl — Estate*  accruing  mi  turvivor- 
thip — SpecifieaUy  devised — Widow's  life  interest. 

A  testator  by  his  will  devised  to  each  of  hi*  three 
son*  a  part  of  hitfreeluM  lands,  tlte  terms  of  die 
devise  m  each  case  being  siitiUar,  and  to  the  fol- 
lowing effect,  viz.,  to  stick  son  for  life,  remakuler 
to  his  children  in  fee,  aaid,  in  case  lis  sliould  die 
without  issue,  tlien  equally  to  tlie  testator's  otlter 
two  sons,  in  the  same  mamier  as  the  estates  tlierm^n 
devised  were  limited  to  thein  respectively,  subject 
however  to  tlie  foUowiiigproviso : — " In  case  any 
or  eitlier  of  viy  said  sons  sliaU  depoA-t  this  life 
leaving  a  widow,  (lien  I  give  tlie  lierediiwnents 
amd  pretnisee  so  speeiJicaUy  devised  to  such  one  or 
more  of  them  so  dymg,  unto  his  widow  and  lier 
aesignafor  and  during  the  tenn  of  Iter  natural 
life  ! 

Said,  by  the  ttuyority  of  the  ConH  of  Hxehequer 
dhanimr,  vu.,iSramwell,  CliawieUt.Figott,  and 


Chasby,  BB.  (dissentientibns  KeUy,  C.B.,  Black- 
bum  and  MeUor,  JJ.),  overruling  the  decision  of 
the  inajority  of  tlie  Cotuii  of  Coniuion  Pleas,  that 
this  proviso  related  only  to  tlie  hereditaments  left 
directly  to  the  testator's  sons,  and  did  not  give  to 
tlie  widow*  life    estates  in  tliose   hereditaments 
which  their  husba)ids  liad  obtai)ied  by  swvivor- 
ship. 
This  was  an  appeal  from  the  decision  of  the  majo- 
rity of  the  Court  of  Commnn  Pleas,  consisting  of 
Bovill,  C.J.,  and  Brett,  J.  (Byles,  J.  dissetUieute), 
upon  a  special  case. 

The  case  is  fully  reported  22  L.  T.  Rep.  N.  S.  797. 
Garth,  Q.  C.  (with  him  /.  C.  Matliew),  argued  for 
the  plaintiff,  the  appellant. 

Manisty,  Q.  C.  (with  him  March),  for  the  defen- 
dants, in  whose  favour  the  judgment  of  the  court 
below  had  been  entered. 

The  orgumeuts  on  both  sides  are  sufficiently 
stated  iu  the  judgments  of  the  court. 

CW.  adv.  vuU. 
June  16. — ^The  court  was  divided,  and  judgment 
was  delivered  by  each  member  seporatelv : 

Cleasby,  B. — I  shall  say  but  few  words  on  this 
case,  because  my  brother  Bramwell  has  allowed 
me  to  see  his  written  judgment,  and  I  aoree  in 
the  conclusion  arrived  at  by  him,  and  in  the  rea- 
scms  given,  particularly  as  to  the  proper  meaning 
of  the  words  "  same  manner  "  in  the  devise  over. 
After  reading  the  will  through,  the  general  scheme 
of  it  (I  am  using  an  expression  often  used  before), 
appears  to  me  to  bo  as  follows:  The  testator 
having  three  sons,  divides  his  property  between 
them.  And  he  devises  particular  properties  by- 
description  to  each  of  them.  It  would,  I  think, 
be  quite  correct  language  to  say  that  he  devises 
specified  estates  to  each  of  them.  I  am  quite  aware 
that  by  using  the  word  "  specified,"  I  may  be  said 
to  decide  the  whole  question,  but  I  am  using  the 
word  without  reference  to  any  effect  which  it 
may  have  upon  the  conclusion  to  be  arrived 
at,  but  as  properly  descriptive  of  what  is 
done.  The  lands  are  particularised  and  described, 
not  an  unusual  meaning  of  the  word  specified,  and 
by  this  description  they  become  John's  land, 
George's  land,  and  Robert's  land.  He  does  not, 
however,  give  it  to  the  sons  absolutely,  but  to  each 
for  his  life,  and  to  the  children  afterwards,  so  that 
if  events  had  taken  what  may  be  called  their 
natural  course,  there  would  have  been  the  three 
estates  iu  the  three  families,  and  all  certain  or 
(technically  speaking)  vested  estates  at  the  death. 
But  some  provision  must  be  made  for  the  widows 
of  the  sons  in  case  they  survived  their  husbands, 
and  therefore  by  a  proviso  which  treats  this  as  a 
contingoucy  (though  of  course  the  estate  is  vested 
at  the  death),  he  gives  to  each  in  case  she  survives 
her  husband  a  life  estate  in  the  property  specifi- 
cally devised  to  her  husband.  In  order  to  keep 
up  the  devise  of  his  property  between  the  three 
sons,  and  to  prevent  the  property  devised  to  one, 
if  that  one  died  not  leaving  issue,  from  going  all 
to  the  elder  one  of  the  other  two,  he  gives  in  that 
event  the  property  of  the  one  so  dymg  between 
the  other  two  in  the  same  manner  as  he  gave 
the  particular  estate  to  each  of  them.  But 
this  IS  dealing,  with  a  contingencv  which  has 
no  reference  to  the  time  of  each  widow  becoming 
entitled  to  her  life  interest  in  possession.  I 
con  see  plainly  that  the  testator  intended  to 
postpone  the  interest  of  the  children  to  th» 
interest   of  the   widow   in   the  property  which 
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would  in  the  ordinary  coarse  oome  to  her  npon  the 
death  of  her  husband ;  but  I  caimot  see  tnat  the 
testator  intended  to  postpone  the  children's  in- 
terest in  property  which  might  not  come  to  that 
family  for  twenty  or  thirty  years  after  the  death  of 
the  husband.  The  effect  of  construing  the  will  as 
I  do  wo  aid  be  to  give  to  each  widow  fh)m  the  death 
of  the  testator  a  cei-tain  interest  for  her  life  in 
specified  property  in  case  she  survived  her  hus- 
band ;  the  eSect  of  the  other  would  be  to  give  to 
the  widow  of  each  a  certain  interest  in  the  estate 
of  each,  and  in  addition  a  contingent  interest  in 
remainder  after  the  death  of  the  other  widows  in 
half  of  each  of  the  other  estates.  At  the  same  time 
the  effect  of  the  construction  which  I  have  adopted 
would  certainly  be  in  a  particular  event — ^viz.,  that 
^one  son  dymg  and  leaving  neither  widow  nor 
children  to  ^ve  to  a  surviving  brother  an  interest 
for  his  life  m  property  to  which  his  wife,  if  she 
survived  him,  would  not  succeed.  The  children  in 
that  event  would  succeed  at  once  upon  their 
father's  death  to  that  portion  of  the  estate 
enjoyed  by  him.  As  I  am  dealing  with  the 
proper  meaning  of  the  word  "  specifically," 
which  is  not  a  matter  of  strict  legal  construc- 
tion, I  am  entitled  to  take  the  above  matters 
into  consideration,  and  I  am  certainly  disposed 
to  give  to  the  word  the  meaning  above  indicated, 
and  to  make  it  refer  to  that  which  has  been  speci- 
fied, or  particularised,  or  described  as  the  property 
of  John  and  George  and  Robert  respectively,  and 
which  in  any  event  must  become  theirs  if  they 
survive  the  testator,  and  not  to  make  it  apply  to 
that  which  has  been  given  not  by  particular  de- 
scription to  each,  but  by  reference  only  to  the 
devise  to  the  other,  and  which  can  onlv  become 
his  upon  a  contingency  more  or  less  unlikely.  In 
the  contingent  devise  over,  the  property  is  not 
particularised  or  described.  I  do  not  intend  by 
any  means  to  say  that  I  consider  the  case  a  clear 
one;  but,  there  being  a  difference  of  opinion  in 
the  court  below,  and  ^so  in  this  court,  and  being 
bound  to  give  my  own  opinion,  I  have  given  effect 
bymyju<%ment  to  the  conclusion  which  appears 
to  me  to  be  the  better  of  the  two  as  regards  the 
proper  effect  of  the  word  specifically,  a  conclusion 
which  has  the  advantage  of  giving  to  each  widow 
a  fixed  and  certain,  and  not  a  varying  and  uncer* 
tain,  interest. 

PiooTT,  B. — ^The  question  in  this  case  is  whether 
the  defendant,  who  is  the  widow  of  the  last  sur- 
viving son  of  (}eorge  Melsom,  the  testator,  is  enti- 
tled under  his  will  to  the  share  which  accrued  to  her 
husband,  Geo.  Melsom,  Jun.,  on  his  brother's  death 
in  addition  to  the  original  share  which  he  took  in 
the  first  instance  under  that  will.  This  depends, 
in  my  opinion,  on  the  construction  we  ought  to 
place  upon  the  proviso  of  the  will,  which  is  in  these 
words,  "  Froviaed  that  in  case  any  or  either  of 
m^  said  sons  should  depart  this  life  leaving  a 
widow,  then  I  give  the  uereditaments  and  pre- 
mises so  specifically  devised  to  such  one  or  more 
of  them  so  dying  unto  his  widow  and  her  assigns 
for  and  during  her  natural  life."  The  devises  to 
the  three  sous  were  in  precisely  similar  forms. 
He  first  gave  lands  to  his  son  John  for  life,  and 
after  his  decease,  equally  between  all  the  children 
of  his  son  John  as  tenants  in  common  in  fee.  But 
in  case  John  shall  die  without  issue  then  equally 
between  his  sons  G«orge  and  Robert  in  the  same 
manner  as  their  estates  are  limited  to  them  re- 
spectively.    The  estates  to  George  and  Robert 


were  in  similar  terms  with  similar  limitations. 
Then  followed  the  one  proviso  applicable  to  the 
widows  of  all  the  sons  as  above  stated.  Having 
regard  to  the  language  and  the  whole  purport  dl 
this  will,  I  am  of  opinion  that  the  widow  of 
Geoive  takes  under  tnis  proviso  only  the  land 
which  was  in  the  first  insttmce  and  directlv  given 
to  the  husbcmd,  and  not  that  which  accrued  to  him 
by  the  contingency  of  his  having  outlived  his 
brother.  It  is  our  duty  in  construing  a  document 
to  determine  its  meaning  by  giving  the  natural 
and  ordinary  construction  to  its  language;  and 
where  it  is  capable  of  it,  by  giving  a  meaning  to 
all  the  language  employed,  unless  from  the  con* 
text  it  be  apjiarent  that  there  is  a  rednndancv  of 
expression,  or  unless  such  construction  would  lead 
to  manifest  injustice  or  absurdity.  We  must, 
therefore,  see  in  what  sense  the  words  "  specificaJly 
devised"  are  employed,  because  the  widow  is  to 
take  only  the  hereditaments  specificallv  devised  to 
her  husband.  The  testator  was  not  likely  to  con- 
template the  evente  which  have  occurred,  and  the 
language  he  has  employed  is  not  technical,  but 
popular.  It  would  be  a  mistake  to  attempt  to 
apply  to  a  will  so  framed  a  merely  technical  con* 
stniction ;  certainlv  it  would  be  very  little  likely 
then  to  carry  out  tne  testator's  intention.  Now,  I 
find  that  the  testator  has,  in  the  devise  to  each 
son,  specified  and  enumerated  certain  lands,  which 
he  is  primarily  to  take ;  and  then  has  g^ven  the 
same  lands  over  by  way  of  remainder  to  the  sur- 
viving brothers  in  the  event  of  any  son  dying 
without  issue.  The  words  "  specifically  devised 
thus  become  tolerably  plain,  and  the  testator  by 
the  use  of  them  is  distingpiishing  between  the  lan(u 
specifically  and  directly  devised,  and  those  only 
contingently  and  generally  given  in  remainder. 
The  difficulty  suggested  in  the  argument  arising 
firom  the  devises  over  being  limited,  "in  the  same 
manner,"  as  the  estates  directly  devised,  does  not 
appear  to  me  to  throw  doubt  upon  the  testator's 
meaning  in  the  proviso.  These  words  are  satis- 
fied without  drawmg  the  proviso  into  the  limita- 
tions, and  I  think,  having  regard  to  their  position 
in  the  will,  and  to  the  whole  context,  it  is  as  if  the 
devise  over  were  to  the  survivor  in  the  same  man- 
ner as  the  estates  thereinafter  devised  are  limited 
to  them  respectively,  but  irrespective  of  the  pro- 
viso in  favour  of  widows.  I  think  it  is  clear  from 
the  form  of  this  will  that  the  framer  treats  the 
proviso  as  if  it  formed  no  part  of  the  limitations, 
out  as  something  which  is  to  override  and  displace 
them,  if  the  event  contemplated  by  the  proviso 
should  occur.  Any  other  construction  would  strike 
out  of  the  will  a  term  which  the  testator  has  used, 
and  to  which,  I  think,  he  has  attached  a  very 
definite  meaning.  The  result  is  that  in  my  opinion 
the  judgment  <»  the  court  below  ought  to  be  re- 
versed. 

MisixoB,  J.  (after  reciting  the  facts.) — We  have 
to  find  the  intention  of  the  testator  from  the 
words  of  the  will,  guided  by  established  rules 
of  construction,  so  far  as  they  are  applicable  to  the 
circumstances  of  the  case,  and  I  agree  that  the  rule 
of  construction  cited  by  my  brother  Byles  in  the 
court  below  requires  that  some  indication  of  inten- 
tion on  the  part  of  the  testator  should  be  found  in 
the  will,  that  the  widow  of  a  deceased  son  should 
take  a  life  interest  in  the  moie^  which  might 
come  to  him  on  the  decease  of  a  brother  without 
issue  and  without  a  widow,  as  well  as  in  the  estate 
directly  devised  to  him.    I  think  thi^  such  indica- 
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tion  of  intention  is  found  in  the  words  of  the 
devises  over  on  the  death  of  a  son  or  sons  without 
issue,  that  is  in  the  words  "  in  the  same  manner  as 
the  estates  herein  devised  are  limited  to  them  re- 
spectively." The  estate  originally  and  directly  de- 
vised to  George  was  limited  to  him  and  his  assigns 
for  life,  with  remainder  in  fee  to  his  child 
or  children,  aa  tenants  in  common  if  more 
than  one,  and,  if  only  one,  then  to  such 
one  child,  with  a  contingent  devise  over  in 
&ilure  of  his  issue  to  his  two  brothers,  John  and 
Robert,  equally  between  them,  subject  neverthe- 
less to  the  proviso  hereinafter  mentioned  "  in  case 
my  son  George  should  leave  a  widow."  The  effect 
of  this  was,  as  I  think,  to  limit  a  life  estate  to  the 
widow  of  George  in  the  moiety  so  demised  to  him, 
"in  the  same  manner"  as  tne  estate  originally 
devised  to  George  was  limited.  The  moiety  came 
to  George  by  virtue  of  limitations,  precisely  similar 
to  those  by  which  his  original  estate  was  limited. 
I  cannot  well  see  how  the  proviso  operated  to  give 
a  life  estate  to  each  widow  in  her  nusband's  ori- 
ipnal  estate  without  giving  it  in  each  moiety.  The 
words  subject  to  the  proviso  hereinafter  mentioned 
"  in  case  my  son  should  leave  a  widow,"  must,  I 
think,  be  read  into  the  devise  over  of  the  moiety 
so  as  to  attach  to  it  the  same  incidents,  and  to 
subject  it  to  the  same  limitations,  provisos,  and 
conditions  to  which  the  estate  directly  devised 
was  made  subject ;  otherwise  full  effect  would  not 
be  given  to  the  words  "  in  the  same  manner  as 
the  estates  herein  devised  are  limited."  I  have 
come  to  the  conclusion  that  these  are  the 
governing  words,  and  bring  within  the  effect 
of  the  proviso  the  entire  estate  which  George 
derived  under  the  will  either  by  direct  devise 
or  by  virtue  of  the  contingent  devise  over, 
and  consequently  that  his  widow  upon  his  death 
took  a  life  interest  in  such  entire  estate.  On 
the  other  hand,  it  is  contended  on  the  part  of  the 
widow  and  representative  of  John,  who  was  heir- 
at-law  of  the  testator,  and  became  entitled  to  all 
the  estate  of  the  testator,  as  to  which  there  was  an 
intestacy,  that  the  widow  of  George  took  a  life 
estate  only_  in  the  property  directly  devised  to  him, 
and  if  she  is  right  in  tnat  contention,  the  judgment 
of  the  court  below  must  be  reversed  in  accordance 
with  the  opinion  of  my  brother  Byles,  who  dis- 
sented from  the  conclusion  of  the  majority  of  the 
court.  The  argument  on  the  part  of  the  widow  of 
John  rests  entirely  upon  the  effect  of  the  proviso 
in  favour  of  the  widows  of  any  of  the  testator's 
sons  who  might  die  leaving  a  widow,  and  it  mainly 
depends  upon  the  construction  to  be  put  upon  the 
words  "Then  I  give  the  hereditaments  and  premises 
fo  Bpecifically  devised  to  such  one  or  more  of  them 
80  dying  unto  his  widow  and  her  assigns  during 
the  term  of  her  natural  life."  It  is  said  that  bj 
the  use  of  the  words  "  so  specifically  devised,"  it 
was  intended  to  limit  the  life  estate  of  any  widow 
to  the  property  directly  devised  to  her  husband, 
and  that  it  could  not  therefore  be  increased  by  the 
determination  in  his  favour  of  the  contingent 
devises  over.  It  is  further  contended  that  the 
word  "  specifically "  will  have  no  meaning  unless 
it  have  tnat  effect,  and  that  the  disposition  thus 
limited  will  amply  satisfy  the  terms  of  the  will.  I 
confess  that  there  is  some  apparent  difiSculty  in 
finding  a  meaning  for  this  word  which  will  re- 
concile it  with  the  construction  contended  for  on 
the  part  of  George's  widow,  but  I  think  that  the 
difficulty  is  more  apparent  than  real,  and  that 


the  use  of  that  word  "specifically"  may  well 
be  read  as  meaning  the  "  specific  portions " 
of  the  testator's  estate  which  might  come  to 
her  husband  either  directly  or  under  the  contingent 
devises  in  the  will.  In  the  first  instance  a  particular 
properly  is  specifically  devised  to  each  son,  and 
upon  the  happening  of  a  certain  contingency,  viz., 
the  death  of  a  son  without  issue  (to  wit,  Robert), 
one  moiety  of  the  estate  of  the  son  so  dying  is 
specifically  devised  to  John,  and  the  other  to 
George;  and  in  that  sense  the  fir^^t  estate  and  the 
moiety  of  the  estate  of  the  dead  son  are  alike 
specially  or  specifically  devised  to  George.  I 
think  tnat  the  position  of  the  proviso  in  the  will, 
coming  as  it  does  after  the  direct  devise,  as  well  as 
the  contingent  devises  over,  shows  that  it  was  in- 
tended to  operate  upon  the  property  which  the 
survivors  or  survivor  of  the  three  sons  might 
derive  under  the  terms  of  the  will  as  opposed  to 
any  interest  which  might  descend  to  either  of 
them  by  reason  of  a  possible  intestacy.  The  will 
has,  undoubtedly,  been  inaptly  framed,  and  presents 
no  small  apparent  difficulty  in  coming  to  a  right 
conclusion,  out  inasmuch  as  I  think  the  word 
"  sp>ecificaUy"  is  more  capable  of  a  modified  and 
subordinate  meaning  than  the  words  "  in  the  same 
manner,"  occurring  in  the  contingent  devises,  over 
are,  I  have  come  to  the  conclusion  that  the  judg- 
ment of  the  court  below  was  right,  and  ought  to 
be  affirmed. 

Blackbukn,  J. — ^This  case  depends  upon  the  con» 
struction  of  a  will.  The  testator  had  three  sons, 
John,  George,  and  Robert,  and  he  had  three 
estates,  which,  for  brevity's  sake,  I  shall  call 
John's  land,  George's  land,  and  Robert's  land. 
He  devises  John's  land  to  John  for  life,  with  re- 
mainder to  his  children  in  fee,  and  in  the  event 
(which  has  happened)  of  John  having  no  children, 
he  devises  Jolm  s  land  in  equal  moieties  to  George 
and  Robert  "  in  the  same  manner  as  the  estates 
hereinafter  devised  are  limited  to  them  respec- 
tively, subject  nevertheless  to  the  proviso  herein- 
after mentioned  in  case  my  said  son  John  should 
leave  a  widow."  The  testator  then,  by  precisely 
similar  words,  devises  George's  land  to  George  for 
life,  remainder  to  George's  children  in  fee,  and  in 
the  event  of  George  having  no  children,  he  devises 
George's  land  to  John  and  Robert  in  equal 
moieties,  repeating  the  words  "  in  the  same  manner 
as  the  estates  herein  devised  are  limited  to  them 
respectively,  subject  nevertheless  to  the  proviso 
hereinafter  mentioned  in  case  my  son  George  should 
leave  a  widow ;"  and  by  precisolv  similar  words 
he  devises  Robert's  lands  to  Robert  for  life, 
remainder  to  Robert's  children  in  fee,  and  in  the 
event  of  Robert  having  no  children  (which  has 
happened),  he  devises  Robert's  land  to  John  and 
George,  in  equal  moieties,  repeating  the  words, 
"  in  the  same  manner  as  the  estates  herein  devised 
are  limited  to  them  respectively,  subject  to  the 
proviso  hereinafter  mentioned,  in  case  my  son 
Robert  should  leave  a  widow."  Then  follows  the 
proviso.  '•  Provided,  that  in  case  any  or  either  of 
my  said  sons  shall  depart  this  life  leaving  a  widow, 
then  I  give  the  hereditaments  and  premises  so 
speuificaily  devised  to  such  one  or  more  of  them  so 
dying  unto  his  widow  and  her  assigns  for  life." 
The  testator  does  not  seem  to  have  anticipated,  or 
at  all  events  has  not  provided  for  the  case  that 
actually  has  happened,  of  no  one  of  his  three  sons 
having  children  ;  so  that  the  fee  under  the  devises 
never  vested,  and  consequently  the  fee^in  all  three 
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estates  remained  in  John  as  his  heir-at-law,  sub- 
ject to  the  life  interests  created  by  the  devises 
just  quoted.  Bobert  died  childless  leaving  no 
widow,  and,  thereupon,  Robert's  land  came  to 
John  and  George  in  equal  moieties  "  in  the  same 
manner  as  the  estates  herein  devised  are  limited  to 
them  resjiectively."  This  clearly  means,  as  regards 
the  moiety  devised  to  John,  in  the  same  manner 
as  John's  land  is  limited,  and  as  regards  the 
moiety  devised  to  George  in  the  same  manner  as 
Creorge's  land  is  limited.  John  and  George  both 
died  childless,  leaving  each  a  widow,  and  the  plain- 
tiff, who  is  John's  widow  and  also  his  devisee  is,  as 
eucji,  entitled  to  the  estates,  except  in  so  far  as  the 
female  defendant,  who  is  George's  widow,  is  en- 
titled to  a  Ufe  interest  under  tne  proviso  above 
quoted.  And  the  question  is,  whether  that  life 
interest  is  only  in  George's  land,  which  was  in  the 
first  instance  devised  to  her  husband,  or  extends 
also  to  the  moiety  of  Robert's  land,  which,  under 
the  provisions  of  the  will,  come  to  George,  on  the 
dcatn  of  Robert.  The  difficulty  arises  from 
the  testator  having  made  a  devise,  by  refe- 
rence to  a  former  devise,  which  calls  on  those 
who  have  to  construe  the  will  to  read  it  as  if  the 
words  referred  to  were  rejieated :  for  "  verba  relata 
ineeee  videntur,"  a  maxim  which,  in  Broom's 
Maxims,  p.  673,  is,  I  think,  accurately  translated, 
"  words  to  which  reference  is  made  in  an  instru- 
ment have  the  same  effect  and  operation  as  if  they 
were  inserted  in  the  clause  referring  to  them. ' 
This  is  a  course  sometimes  taken  for  the  sake  of 
brevity,  and  it  too  often  leads  to  obscurity.  In 
the  present  case  if  the  person  framing  the  will 
had,  mstead  of  using  the  words  of  reference,  written 
the  devise  over  of  Robert's  land  on  Robert's  death 
without  children  at  length,  it  would  have  run 
thus :  "  I  give  and  devise  one  moiety  of  Robert's 
land  to  my  son  George  and  his  assigns  for  life,  and 
from  and  after  his  decease  unto  the  children  of 
my  said  son  George  in  fee,  but  in  case  my  son 
George  shall  depart  this  life  without  leaving  any 
issue,  then  I  give  and  devise  this  moiety  of 
Robert's  land  unto  and  equally  between  my  sons 
John  and  Robert  in  the  same  manner  as  John's 
land  and  Robert's  land  are  limited  to  them 
respectively,  subject  nevertheless  to  the  proviso 
hereinafter  mentioned  in  caee  my  said  son  George 
should  leave  a  widow."  Had  this  been  done  the 
testator  would  not  have  adopted  such  lan- 
ipiage  as  ho  has;  for  the  devise  of  a  moiety 
of  a  moiety  of  Robert's  land  to  Robert  and 
his  childi-en,  with  remainder  to  George  and 
his  children,  after  Robert  and  George  are  already 
both  dead  childless,  is  at  first  view  an  absur- 
dity; and  though  on  looking  closer  it  would 
Inr  a  series  of  repetitions  bring  first  one-fourth, 
then  one-eighth,  tnen  one-sixteenth,  and  so  on  in 
an  endless  series  back  to  John  and  his  children, 
and  so  would  operate  just  as  a  simple  devise  of  it 
to  John  and  his  children  would  have  done,  no  one 
would  ever  with  his  eyes  open  use  such  a  mode  of 
expressing  an  intention  to  devise  this  moietv  of 
Robert's  land  to  John  and  his  children.  But  there 
would  have  been  a  more  important  effect  of  writing 
the  limitation  at  full  lengtn,  for  when  the  testator 
oame  to  the  words  which  would  bring  in  the  pro- 
viso in  favour  of  the  widow  of  George,  and  apply 
it  to  the  moiety  of  Robert's  land,  he  would  at  once 
have  had  his  attention  called  to  the  present  ques- 
tion, and  if  he  really  wished  to  confine  the  devise 
in  favour  of  George's  widow  to  a  life  interest  in 


George's  land,  he  would  have  desired  that  the  pro- 
viso sliould  be  left  out  of  the  limitations  of  the 
moiety  of  Robert's  land  to  Greorge.  If  on  the 
other  hand  he  wished  the  widow  of  a  son 
dying  childless  to  have  a  life  interest  in  all 
that  had  come  to  that  son  under  his  will,  he  would 
have  left  it  as  it  is.  What  his  wishes  were  I  have 
no  means  of  knowing.  I  should  infer  from  the 
way  in  which  the  will  is  framed  that  the  point  was 
not  present  to  his  mind  at  all.  But  I  think  that 
the  proviso  by  which  Greorge's  widow  was  to  have 
a  life  estate  in  George's  land  is  a  part,  and  an  im- 
portant  part  of  the  manner  in  which  George's 
land  was  limited  to  George ;  and  consequently  I 
think  that  unless  there  be  something  to  show  on 
intention  to  exclude  that  part  of  the  limitation, 
the  moiety  of  Robert's  land  is  devised  to  George 
subject  to  such  a  proviso.  It  is  argued  that  the 
word  "  specifically  as  used  in  the  proviso  expressed 
an  intention  to  confine  the  proviso  to  John  s  land, 
as  regards  John's  widow,  to  George's  land  as 
regards  George's  widow,  and  Robert's  land  as 
regards  Robert's  widow,  and  consequently  to 
prevent  the  proviso  from  being  brought  into 
the  limitations  of  the  moiety  of  a  son's  land 
after  his  death  childless.  I  cannot  think  so. 
The  testator  or  rather  the  person  who  was  fram- 
ing the  will  for  him  was  endeavouring  for  the 
sake  of  brevity  to  frame  one  proviso  that  would 
do  the  work  of  several.  He  uses  the  word  "  speci- 
fically," which  is  not  a  term  of  art,  in  some  sense, 
and  perhaps  not  thoroughly  known  to  himself. 
I  should  guess  he  used  it  as  an  equivalent  for 
"  respectively."  It  is  said  that  we  must  if  pos- 
sible give  effect  to  the  word  "  specifically,"  and 
not  leave  it  idle ;  but  we  cannot  for  this  puipose 
give  it  more  work  than  the  word  can  do.  I  have 
already  intimated  my  belief  that  the  present  point 
was  not  present  to  the  mind  of  the  person  framing 
the  will,  out  if  it  had  been  I  think  it  very  unlikely 
that  the  word  would  have  been  used  with  the  in- 
tention to  give  it  such  an  extensive  operation  as 
is  supposed.  I  certainly  think  that  if  it  was  so 
intended  the  intention  is  not  sufficiently  expressed. 
I  do  not  think  that  there  is  any  good  to  be  obtained 
from  citing  cases  on  such  a  point.  All  are  agreed 
that  the  intention  is  to  be  collected  from  the  words 
used,  and  that  words  of  reference  bring  down  the 
matters  referred  to  as  if  repeated.  (See  the  cases 
cited  in  Broom's  Maxims,  p.  673.)  "The  difficulty, 
and  it  is  very  considerable,  is  to  understand  the 
devise  when  the  previous  limitations  of  George's 
land  are  brought  down  and  read  as  if  repeated 
in  the  latter  part  of  the  devise  of  Robert's  land. 
I  think  the  judgment  of  the  majority  of  the  court 
below  is  right,  and  should  be  affirmed. 

Channell,  B.  (after  describing  the  will). — ^The 
question  we  have  to  decide  is,  whether  under  the 
will  these  widows  took  a  life  estate,  not  only 
in  the  lands  immediately  devised  to  their  hus- 
bands, but  also  in  those  lands  which  came  to  the 
husbands  under  the  contingent  devise  upon  the 
death  of  Robert  without  issue.  As  the  plaintiff, 
the  widow  of  the  eldest  son  John,  is  entitled  to 
everything  as  to  which  there  is  an  intestacy, 
it  happens  that  it  is  to  her  interest  to  contend  that 
she  and  the  widow  of  (Jeorge  took  no  life  interest 
in  the  lands  devised  in  the  first  instance  to  Robert; 
while  the  defendant,  who  is  the  widow  of  George, 
on  the  contrary  contends  that  sueh  life  interests 
were  taken.  The  will  is  certainly  not  so  drawn  as 
aptly  to  express  an  intention  either  way  on  this 
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point,  and  it  is  impossible  to  doubt  that  the  events 
which  have  happened  were  not  in  fact  contem- 
plated either  by  the  testator  or  by  the  person  who 
drew  his  will  for  him.  We  have,  however,  to  con- 
strue the  words  used,  and  if  we  can  find  that  the 
words  used  show  an  intention  to  give  to  the 
widows  a  life  estate  in  the  lands  contingently 
devised,  we  must  give  effect  to  this  intention  and 
decide  in  favour  of  the  defendant.  If  however  we 
cannot  find  any  such  intention,  or  if  wo  find  on 
the  contrary  an  intention  not  to  create  this  estate, 
then  we  must  decide  for  the  plaintiff.  We  ought  also 
in  arriving  at  our  conclusion  to  bear  in  mmd  the 
general  rme  laid  down  in  the  cases  collected  in 
2  Jarman  on  Wills  (3rd  edition),  p.  661,  and  Haw- 
kins on  Construction  of  Wills,  p.  268,  and  referred 
to  by  my  brother  Byles  in  the  court  below,  to  the 
effect  tliat  clauses  in  a  will  disposing  of  the  shares 
of  devisees  and  legatees  dying  before  a  given  period 
or  event  do  not,  without  a  positive  anddistinct  in- 
dication of  intention,  extend  to  shares  which  have 
once  accrued  under  those  clauses  so  as  to  pass 
them  a  second  time.  I  am  not  able  to  find  here 
any  such  indication  of  intention.  The  estates  con- 
tingently devised  are  to  go  to  the  sons,  "  in  the 
same  manner  as  the  estates  herein  devised  are 
limited  to  them  respectively."  Now,  referring  to 
the  limitations,  it  is  found  that  they  are  to  the  sons 
for  life,  with  remainders  to  their  children  in  fee. 
It  is  true  that  a  proviso  is  found  afterwards  in  the 
will  which,  as  regards  the  lauds  directly  devised  to 
the  sons,  clearlv  nas  the  same  effect  as  if  a  limita- 
tion in  remainder  to  the  widow  of  each  son  for  life 
had  been  introduced  after  the  remainder  to  the 
children.  But  although  this  is  its  effect,  I  do  not 
think  that  it  can  properly  be  said  that  the  proviso 
in  favour  of  widows  is  a  part  of  the  "  manner  in 
which  the  estates  are  limited  to  the  sons,"  so 
as  to  form  part  of  the  contingent  devise. 
In  attributing  a  meaning  to  the  words  used,  we 
must  take  into  consideration  the  place  where  they 
occur,  and  it  seems  to  me  most  probable  that  the 
reason  for  giving  the  life  estate  to  the  widows  by 
the  proviso,  instead  of  by  a  remainder  introduced 
in  its  proper  plaoe  amongst  the  limitations,  was 
that  it  might  not  be  incorporated  in  the  contin- 
gent devise.  It  is  said,  of  course,  that  the  reason 
of  this  was  merely  the  desire  for  brevi^.  In  fact, 
however,  three  limitations  to  the  widows  for  life 
might  have  been  inserted  with  the  use  of  as  few 
words  as  aie  contained  in  the  proviso.  This  cer- 
tainly does  not  show  that  the  real  object  of  the 
draftsman,  who  does  not  appear  to  have  been  very 
skilful,  may  not  have  been  brevity,  but  as  we  are 
bound  to  look  at  the  meaning  of  the  words  he  has 
used,  we  must  attribute  to  them  the  meaming 
which  in  the  position  in  which  they  are  found, 
they  fairly  bear,  without  speculating  aa  to  lus 
real  intention.  I  think,  therefore,  that  the  proviso 
cannot  be  considered  as  part  of  the  limitations, 
and  if  not,  it  would  not  be  incorporated  and 
made  part  of  the  contingent  devise.  But  even 
if  the  words  "  in  the  same  manner,"  &c.,  could  be 
considered  to  incorporate  the  proviso,  if  the  pro- 
yieo  itself  containea  nothing  to  show  that  it  was 
not  meant  to  apply  to  the  lands  contingently  de- 
vised, yet  if  we  find  any  words  in  the  proviso 
which  indicate'  an  intention  that  it  should  be  con- 
fined to  the  lands  directly  and  immediately  devised, 
then  it  becomes  clear  that  it  cannot  be  considered 
M  incorporated.  Now,  on  the  whole,  I  think  that 
thewora  " specifiodly "  has  this  effect.    It  must' 


be  remembered  that  the  proviso,  although  referred 
to  before,  comes  in  the  will  after  the  conting«it 
devises  as  well  as  after  the  direct  devises.  The 
life  estates  of  the  widows  are  to  be  in  the  "  here- 
ditaments and  premises  so  specifically  devised  "  feo 
the  sons  dying.  Now,  the  estates  directly  devised 
clearly  answer  this  description,  as  they  are  devised 
by  particular  description.  In  a  certain  sense  the 
lands  contingently  devised  answer  this  description 
also.  It  must  be  presumed,  however,  that  by  the 
expression  "so  specifically  devised"  something  diffe- 
rent was  meant  from  "  so  devised."  I  can  see  no 
meaning  which  can  be  attached  to  the  word 
"  specifically,"  unless  it  is  meant  by  it  to  dis- 
tinguish l>etween  the  lauds  particularly  and 
specially  devised  to  each  son  directly,  and  those 
lands  which  were  only  devised  contmgently.  It 
could  scarcely  have  been  meant  by  the  use  of  this 
word  to  distinguish  between  the  prior  devises  of 
lands  left  separately  to  each  son,  and  the  subse- 
quent estate  in  common  left  jointly  to  all  the  sons, 
as  suggested  in  the  judgment  of'^the  majority  in 
the  court  below;  because  tiiat  estate  in  common 
is  not  an  estate  for  life  only,  and  the  proviso  would 
be  inapplicable  except  where  the  estate  of  the  son 
d3ring  and  leaving  a  widow  was  an  estate  for  life. 
I  agree  generally  in  what  is  said  by  my  brother 
Byles  in  the  court  below  as  to  the  use  of  the  word 
"  specifically"  in  this  will.  In  the  present  case  it 
is  clear  that  there  is  an  intestacy  to  some  extent, 
and  the  only  question  is  to  what  extent.  I  do  not, 
therefore,  think  that  the  presumption  ag^iijst 
intestacy — that  is  to  say,  the  po^sumption  that 
the  testator  meant  by  his  wiQ  qompletely  to 
dispose  of  the  whole  of  nis  property,  can  be  intro- 
duced in  this  case  to  support  the  contention 
that  the  widows  were  intendea  to  take  a  life  estate 
in  the  lands  which  had  accrued  to  their  husbands 
under  the  coutiogent  devise  as  well  as  in  those 
directly  devised.  On  the  whole,  I  fail  to  discover 
any  sufficient  indication  in  the  words  used  of  an 
intention  to  create  such  a  life  estate,  and  therefore 
I  think  that  the  claim  of  the  plaintiff  through  the 
heir-at-law  must  prevail.  For  these  reasons,  I 
think  the  judgment  of  the  court  below  should  be 
reversed. 

BiuHWELL,  B. — In  this  case  we  have  to  consider 
whether  the  testator  has  used  words  which  give  a 
life  estate  to  the  widows  in  the  moieties  of  the 
estates  of  their  husbands'  brothers  who  die  child- 
less. We  are  not  to  assume  the  testator  had 
an  intention  on  the  subject,  for  he  may  have  had 
none,  or  he  may  have  Imd  an  intention  and  not 
expressed  it,  or  not  had,  and  yet  have  used  words 
as  though  he  had  bad,  an  intention  on  the  subject. 
Now  the  words  relied  on  by  the  widow  are,  that 
the  gifts  over  to  the  brothers  of  a  brother  dyit^ 
childless  are  "  to  my  sons  A.  and  B.  in  t^e  same 
manner  as  the  estates  hereinafter  devised  are  limited 
to  them  respectively,  subject  to  the  proviso  here- 
after mentioned,  in  case  my  son  G.  should  leave  a 
widow."  It  is  atdd  that  the  manner  in  which  the 
estates  devised  are  so  limited  to  A.  and  B.  is  a 
limitation  to  each  for  his  life  with  remainder  to 
his  children,  with  a  proviso  for  an  estate  for  life 
to  his  widow.  But  tnat  proviso  seems  to  me  no 
port  of  the  manner  in  which  the  "  estates  herein- 
after devised  are  limited  to  them  respectively." 
It  is  not  a  part  of,  but  a  proviso  on  the  manner  in 
which  the  estates  are  limited  to  them.  The  words  io 
have  the  effect  contended  for  should  have  been  "  in 
the  same  manner  as  the  estates  hereinafter  devised. 
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limited  to  them  in  respect  and  subject  to  the  same 
proviso,"  "  subject  nevertheleBS  as  to  this  devise 
to  C.  to  the  proviso  hereinafter  mentioned  in  case 
my  son  C.  should  leave  a  widow."  Suppose  that 
(without  a  ruthless  dislocation)  the  form  had  been 
"  And  in  case  my  son  C.  should  depart  this  life 
without  leaving  any  lawful  issue,  then  subject  to 
the  proviso  hereinafter  mentioned  in  case  my  son 
C.  should  leave  a  widow,  I  give  the  same  premises 
unto  and  equally  between  my  sons  A.  and  B.  in 
the  same  manner  as  the  estates  hereinafter  devised 
are  limited  to  them  respectively."  "Would  it  not 
have  been  right  to  have  added,  "  and  subject  to 
the  said  proviso  in  case  they  or  either  oi  them 
should  leave  widows  or  a  widow?"  In  other 
words  it  seems  to  me  that  this  reference  to  the 
general  proviso  in  favour  of  the  widows  and  the 
general  proviso  itself,  should  be  read  in  the  same 
way  as  though  the  proviso  was  specially  stated  in 
each  devise  after  the  devise  of  the  remainder  to  the 
children  of  the  particuliu:  son, — that  the  general 
proviso  is  no  more  than  a  paii;icular  proviso  on 
each  devise  to  a  son  with  remainder  to  his  chil- 
dren. It  is  certain  that  the  contrary  construction 
gives  no  effect  to  the  words  "  specifically  devised 
to  such  one  or  more  respectively.  For  the  words 
are,  "  in  case  any  or  either  of  my  said  sons  shall 
depart  this  life  leaving  a  widow,  then  I  give  the 
premises  so  specifically  devised  to  such  one  or 
more  of  them  so  dying  unto  his  widow,"  &c.,  that 
is  to  say,  in  case  any  one  son  shall  depart  this  life 
leaving  a  widow,  then  I  give  the  premises  so  spe- 
cifica%  devised  to  such  son  to  his  widow  for  life, 
and  if  more  than  one  shall  so  die  leaving  widows, 
then  I  give  them  life  estates  respectively  in  the 
premises  specifically  devised  to  their  husbands 
respectively.  I  have  tried  to  consider  what  was  a 
likely  disposition  for  the  testator  to  make ;  on  the 
one  nand  it  may  be  said,  if  a  brother  dies  child- 
less and  with  no  widow,  and  the  other  brothers 
take  life  estates  in  the  estate  of  the  deceased 
brother,  why  should  not  the  widows  of  the 
surviving  brothers  be  as  well  off  as  their 
husbands  P  On  the  other  hand,  it  may  be 
said,  A  dies  leaving  a  widow  and  children,  she 
takes  a  life  estate  in  the  land  specifically  devised 
to  him ;  then  B.  dies  childless  and  widowless.  A's 
children  take  a  moiety  of  B.'s  share;  but  why 
should  the  widow  of  A.  be  endowed,  i.e.,  take  a  life 
estate  in  land  her  husband  never  hadP  Other 
difficulties  may  be  put  on  either  side,  but  it  seems 
to  me  no  use  to  do  so,  there  being  no  reaeon  to 
suppose  the  testator  contemplated  remote  con- 
tingencies, it  not  being  ever  certain  that  he  con- 
templated that  one  which  has  happened,  though  I 
think  he  did,  and  meant  that  the  widows  should 
not  take  life  estates  in  more  than  the  premises  de- 
vised absolutely  to  their  respective  husbands.  I 
think  the  judgment  should  be  reversed. 

Kelly,  C.B. — I  am  of  opinion  that  the  defendant 
is  entitled  to  the  judgment  of  the  court.  George 
Meisom,  the  testator  in  this  case,  had  three 
sons,  John,  George,  and  Robert.  By  his  will, 
made  in  1842,  he  devised  certain  real  estates  to 
each  of  his  three  sons  and  their  children,  and  the 
three  devises  are  in  much  the  same  language  and 
to  the  same  effect,  and  each  was  subject  to  a 
proviso  in  favour  of  the  wives  of  the  sons,  in  case 
they  should  survive  their  respective  husbands. 
Each  of  these  devises  was  in  effect  of  certain  lands 
to  the  three  sons  and  to  their  issue  respectively, 
with  a  further  devise  that  in  case  such  sous 


respectively  should  die  without  issue,  the  property 
should  pass  in  equal  moieties  to  the  two  surviving 
brothers,  and  with  a  proviso  applicable  to  each  of 
the  three  giving  a  life  estate  to  his  widow.  And 
the  question  in  this  case  is  whether  that  proviso, 
whicn  I  will  call  the  widows*  proviso,  gives  to  the 
widow  of  the  second  son  George  a  bfe  interest 
in  the  moiety  of  the  property  devised  to  Robert, 
who  died  without  issue,  leaving  his  brothers 
John  and  Greorge  him  surviving.  The  devise  of 
John,  the  eldest  son,  was  in  tnese  terms : — "  I 
give  and  devise"  certain  lands  described,  and 
which  I  will  call  Whiteacre,  "  unto  my  son  John 
Meisom  and  his  assigns  for  his  life,  and  from 
and  after  his  decease  unto  and  equally  between 
all  and  every  the  child  and  children  of  my 
said  son  John,  if  more  than  one,  their  several  and 
respective  heirs  and  assigns,  as  tenants  in  com* 
mon,  and  if  but  one,  then  to  such  one  child,  his  or 
her  heirs  and  assigns  for  ever ;  but  in  case  my  said 
son  shall  depart  tms  life  without  leaving  any  law- 
ful issue,  then  I  give  and  devise  the  same  here- 
ditaments and  premises  unto  and  equally  between 
my  sons  George  and  Robert  in  the  same  manner 
as  the  estates  hereinafter  devised  are  limited  to 
them,  subject  nevertheless  to  the  proviso  here- 
inafter mentioned  in  case  my  said  son  John 
should  leave  a  widow."  Then  follows  a  devise 
of  Blackacre  to  the  second  son  George  for 
life,  with  remainder  to  his  children  in  fee,  and 
with  the  like  conditional  devise  in  case  of  his  death 
without  issue  to  John  and  Robert  respectively, 
and  subject  also  to  the  widows'  proviso  in  case  hi» 
son  George  should  leave  a  widow.  And  lastly 
there  is  a  devise  of  Greenacre  in  exactly  the  same 
terms  to  Robert  and  his  children,  with  the  condi- 
tional devise  over  to  John  and  George  in  case  he 
should  die  without  issue,  and  also  subject  to  the 
widows'  proviso.  Then  follows  that  proviso  in 
these  terms,  "  Provided  that  in  case  any  or  either 
of  my  said  sons  shall  depart  this  life  leaving  a 
widow,  then  I  give  the  hereditaments  and  premises 
so  specifically  devised  to  each  one  or  more  of  them 
so  dying  unto  his  widow  and  her  assigns  during 
the  term  of  her  natural  life."  I  may  here  at  once 
observe  that  I  think  the  word  "  hereditaments," 
means  "all  hereditaments,"  and  that "  specifically  " 
means  specified,  and  so  applies  as  well  to  the 
moieties  as  to  the  hereditaments  originally  devised, 
and  distinguishes  between  the  property  thus  named 
and  specified,  and  that  which  is  the  subject  of  the 
general  devises  and  bequests  with  which  the  will 
concludes.  The  will  then  further  contains,  first, 
a  devise  and  bequest  of  certain  leasehold  messuages 
and  certain  houses  and  lands  described,  equally 
between  the  three  sons,  John,  Georae,  and  Robert, 
as  tenants  in  common,  their  severaland  respective 
heirs,  executors,  and  assigns ;  and  then  a  bequest 
of  the  rest,  residue,  and  remiunder  of  the  testator's 
personal  estate  to  the  three  sons  in  equal  shares 
and  proportions,  their  several  and  respective  execu- 
tors and  administrators.  Robert,  the  third  son, 
died  in  1848  unmarried  and  without  issue.  John 
died  in  1861,  leaving  a  widow,  the  present 
plaintiff,  but  no  issue.  Greorge  died  in  1867, 
leaving  a  widow,  but  also  without  issue.  The 
question  in  this  case  is  whether  the  defendant, 
the  widow  of  George,  but  who  has  now  become  the 
wife  of  the  co-defendant  Giles,  is  entitled  to  a  life 
interest,  not  merely  in  Blackacre,  originally  de- 
vised to  her  husband,  but  also  in  a  moiety  of 
Greenacre,  which   had  passed  to  her   husband, 


Digitized  by 


Google 


Oct.  21,  1871.] 


THE  LAW  TIMES   REPORTS. 


[Vol.  XXV.,  N.  S.-273 


Ex.  Cii.] 


Melsou  r.  Giles  asd  Wife. 


[Ex.  Cii. 


George,  upon  the  death  without  issue  of  his 
brother  Robert.  Before  I  refer  to  the  words  of 
the  proviso,  and  its  effect  upon  the  disposition  of 
the  moiety  of  Robert's  estate,  it  is  necessary  to 
consider  a  point  which  has  been  referred  to  daring 
the  argument,  but  upon  which  the  counsel  upon 
neither  side  have  expressed  an  opinion  or  founded 
an  argument,  the  question,  viz.,  whether  upon  the 
death  of  Robert  without  issue,  a  moiety  of  Green- 
acre  {lassed  only  to  each  of  the  two  surviving  sons 
respectively  for  life,  or  whether  the  words  of  the 
devise  give  also  a  remainder  in  fee  to  their  chil- 
dren. This  depends  upon  the  meaning  and  effect 
of  the  words  "  in  the  same  manner  as  the  estates 
herein  devised  are  limited  to  them  respectively." 
Undoubtedly  the  sons  alone  are  mentioned,  but  as 
the  remainders  upon  the  determination  of  their  life 
estates  are  not  specifically  or  expressly  disposed 
of,  and  there  is  no  reason  from  the  general  tenor 
of  the  will  to  suppose  that  the  testator  intended 
to  die  intestate  aa  to-  any  part  of  his  property, 
and  aa  there  is  no  residuary  clause  as  to  his 
real  estate,  I  am  of  opinion  that  each  of 
the  surviving  sons,  John  and  George,  took  an 
estate  for  life  with  a  remainder  in  fee  to  their 
children.  They  could  not  otherwise  take  in  the 
same  manner  as  the  estates  before  devised  were 
limited  to  them,  inasmuch  as  those  estates  were 
expressly  devised  to  them  for  life,  but  with  re- 
mainder to  their  children.  This  brings  us  to  the 
consideration  of  the  general  intent  of  the  testator 
to  be  collected  from  the  entire  will.  It  should 
seem  that  he  desired  that  his  property  should  be 
equally  divided  among  his  three  sons,  and  that  in 
the  event  of  one  or  more  of  the  three  d}-ing  without 
issue,  that  his  share  of  the  property  originally 
devised  to  him  should  pasa  to  and  be  equally 
divided  between  the  survivors  and  their  issue. 
Otherwise  the  survivors  mi^ht  each  take  an  estate 
for  life,  and  the  remainders  m  fee  being  undisposed 
of,  would  pass  to  the '  heir-at-law  of  the  testator, 
the  eldest  son  John,  whom  there  is  nothing  in  the 
will  at  all  tending  to  show  he  had  any  wish  or  in- 
tention to  prefer  to  the  others.  And  if  this  be  so, 
is  it  not  equally  clear  that  inasmuch  as  each  suc- 
cessive devise  to  each  of  the  sons  respectively — 
both  of  the  properties  originally  devised,  and  of 
the  moieties  upou  the  death  of  one  without  issue — 
is  made  subject  to  the  widows'  clause,  he  intended 
the  widow  of  every  one  of  the  sons  who  should 
leave  a  v/idow  to  take  a  life  interest  in  the 
whole  of  one  son's  share,  which  comprised  not 
only  the  originally  devised  property  but  the 
aulisequently  devised  moiety  P  But  to  come 
at  once  to  the  words  of  the  proviso,  and 
avoiding  hypothetical  cases,  but  dealing  with  the 
facts  as  thev  have  actually  occurred  in  the  case 
now  before  tne  court,  let  us  look  to  the  effect  of 
the  clauses  which  have  thus  actually  come  into 
operation.  These  words  are,  "  but  in  case  my  son 
Robert  shall  depart  this  life  without  leaving  any 
lawful  issue,  I  give  and  devise  Greenacre  unto  and 
eqnally  between  my  sons  John  and  George,"  that 
is  in  other  words  upon  the  event  which  has  oc- 
curred, I  give  one  moiety  of  Greenacre  to  mv  son 
George  for  his  life,  with  remainder  to  his  children 
in  fee.  Then  follow  the  words,  "subject  never- 
theless to  the  widows'  proviso,  that  is  to  say,  '  that 
in  case  my  son  Greorge  should  leave  a  widow,'" 
then  adopting  the  precise  words  of  the  widows' 
proviso,  "  I  give  the  hereditaments  and  premises 
80  specifically  devised  to  ray  son  George  unto  his  | 


widow  and  her  assigns  for  the  term  of  her  natural 
life."    This  is  then  the  way  in  which  the  will  would 
stand  putting  all  these  clauses  together,  the  widow, 
therefore,  expressly  taking  and  becoming  entitled 
to  a  life  estate  in  the  premises  so  specifically 
devised  to  her  husband,  the  second  son  George.    It 
has  been  argued  for  the  plaintiff  that  the  word 
"  specifically  "  limits  the  proviso  to  the  premises 
or  property  originally  devised,  and  excludes  the 
moiety  subsequently  devised,  and  which   jiassed 
to  George  and  his   children  upou  the  death  of 
Robert    without    issue.      But    let    us     suppose 
first  the  word  "  specifically "  had  been  omitted 
and  the  clause    had   stood  "  I  give  the  heredi- 
taments and  premises    so    devised   to    my   son 
George,"  and  these  words  coming  after  the  devise 
not  only  of  Blackacre  but  also  of  the  moiety  of 
Greenacre,  which  had  been  unquestionably  devised 
to  George,  there  could  have  been  no  doubt  but  that 
the  life  estate  so  given  to  the  widows  in  the  here- 
ditament and  premises  so  devised  would  apply  to 
and  include  the  moiety  of  Greenacre  as  well  as  the 
entirety  of  Blackacre.    But  as  we  find  the  word 
there  we  must  put  some  construction  upon  it,  and 
it  must  be  construed  according  to  its  legal  or  to  its 
natural  and  ordinary  signification.     Now  it  has 
been  laid  down  that  every   devise  of  land  is  a 
specific  devise.      If,  therefore,    we   are   to   take 
strictly  its  legal  signification,  it  would  apply  as 
well  to  the  moiety  an  to  the  entirety  devised.    And 
how  does  its  natural  differ  from  its  legal  meaning? 
It  should  seem  to  mean  a  devise  or  devises  mme 
in  express  and  specific  terms.    And  the  devise  of 
Robert's  moiety  is  as  much  a  specific  devise  as 
that  of  George's  entirety.    If  we  are  bound  to  put 
a  construction  on  it  with  reference  to  the  tenor  of 
the  entire  will,  it  may  not  unreasonably  be  said 
that  it  was  introduced  to  distinguish  the  specifio 
and  express  devises  of  the  entirety  of  the  one  pro- 
perty, and  the  moiety  of  the   other  from  the  more 
general   devises  and    bequests   of  the  property 
comprised  in  the  two  last   clauses  of  the  will, 
and  devised  and  bequeathed  in  general  terms  to  be 
equally  divided  among  the  three  sons,  their  heirs 
and  executors.    Following  therefore  the  effect  of 
the  definite  provision  in  relation  to  the  property 
passing  to  the  son  George  throughout  each  of  the 
clauses  in  succession  in  order  to  put  a  construction 
upon  the  words  "  in  the  same  manner  as  the  estate 
herein  devised,"  it  seems  to  amount  to  this  :  that 
Blackacre  being  devised  to  George  for  life,  with 
remainder  to  his  children  in  fee,  and  the  moiety  of 
Greenacre  being  devised  to  George  for  life  with 
remainder  also  to  his  children  in  fee;  but  both 
being  subject  to  the  proviso  that  in  case  he  should 
leave  a  widow  she  would  be  entitled  for  life  to  the 
property  so  devised,  the  making  these  devises  sub- 
ject to  the  proviso  is  as  much  a  part  of  the  manner 
in  which  the  one  property  and  the  other  are  devised 
to  George  as  is  the  devise  of  both  properties  to  his 
children  in  fee.    It  cannot,  therefore,  oe  otherwise 
read,  giving  effect  to  the  whole  of  the  words  used, 
than  as  a  devise  of  the  one  property  and  the  moiety 
of  the  other  to  George  for  life,  remainder  to  his 
widow  for  life,  remainder  to  his  children  in  foe. 
I  am  of  opinion,  therefore,  that  the  defendant,  the 
widow  ot  George,  is  entitled  to  a  life  estate  in 
Robert's  moiety  as  well  as  in  the  property  origi- 
nally devised  to  her  husband  George,  and  conse- 
quently that  the  judgment  of  the  Court  of  Common 
Pleas  should  be  affirmed. 

Jtidgment/or  appellant. 
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COXTKT  OF  FBOBATE. 

B«portod  b;  W,  Litcxstsb,  Esq.,  Burister-at-Law. 

Ttiesday,  April  18. 

(Before  Lord  Peszasce.) 

In  the  Goodis  of  Archer. 

Witt—Exceuiion—"  Foot  or  end  "—15  .)•  16  Viet. 

c.  24. 
The  iesfaior  wrote  his  will  in  the  presence  of  the 
attesting  toitnesses  on  one  tide  of  a  piece  of  paper. 


and  though  there  wag  o  considerable  spa^x  left 
blank  at  tlie  bottom  of  the  page,  he  wrote  the 
attestation  clause  at  tM  back,  and  the  attesting 


vjiinesses  signed  there : 
Held  to  be  a  sufficient  execution. 
WnLiAJt  Arcuer,  deceased,  left  a  will  written  on 
one  side  of  a  piece  of  paper,  but  only  occupying 
about  half  of  it.  At  the  bottom  there  was  suffi- 
cient room  for  the  signature  and  attestation 
clause.  At  the  back  of  the  paper  there  was 
written, 

Signed,  sealed,  and  deliTered  by  William  ATcHer  for 
his  last  vill  and  testament,  in  presence  of  ns,  who, 
in  his  presence  and  at  his  reqneat,  and  in  the  presence  of 
«ach  other,  hare  hereunto  signed  our  names. 

J.  Abcrsb. 
M.  £.  Archer. 
There  was  no  other  sig^natnre  of  the  testator 
but  that  contained  in  the  attestation  clause. 

Dr.  Tristram  moved  for  probate  on  an  affidavit 
from  one  of  the  attesting  witnesses,  who  stated 
that  when  the  will  was  executed,  the  deceased 
asked  him  to  witness  his  will,  and  that  he  then 
wrote  the  will  and  attestation  clause  in  the 
presence  of  the  witnesses.  The  only  question  is, 
whether,  as  there  is  a  blank  space  at  the  bottom  of 
the  paper,  the  signature  is  at  the  "  foot  or  end  ?  " 
The  name  of  the  deceased,  written  by  him  in  the 
attestation  clause  is  a  sufficient  execution,  and  as 
the  whole  will  was  written  before  execution.  Lord 
St.  Leonards'  Act  (16  &  16  Vict.  c.  24)  has  been 
complied  with.     He  cited 

in  the  Ooodi  of  Hammond,  3  Sw.  &  Tr.  90 ;  8  L.  T. 
Bep.  N.  S.  516. 

Lord  Penzance. — As  the  wiU  was  written  before 
execution,  I  think  it  was  duly  executed,  and  pro- 
bate may  go. 

Proctors,  BrooTcs  and  Dubois. 


Tuesday,  June  27. 

In  the  Goods  of  Arthur. 

WiU — Clause  inserted  between  the  testator's  signature 

and  aUestation. 
A  testator,  after  signing  his  teiU  and  before  the  attes- 
ting wittiesses,  inserted  a  clause  changing  his  wife's 
interest,  and  viade  no  fresh  acknowledgment  before 
the  witnesses  signed. 
The  cO'urt  excluded  the  doMse  from  probate. 
E.  P.  ARTHTTRjlate  a  lieutenant  colonel  in  the  Bom- 
bay StaffCorps,  died  at  Tours  on  June  12, 1871.  He 
left  a  will,  of  which  his  wife  was  appointed  sole  exe- 
cutrix. He  left  seven  daughters  and  one  son  survi- 
ving him,  of  whom  the  latter  and  several  of  the  for- 
mer were  still  minors.  The  will  as  originally  drawn 
and  as  signed  by  the  testator  gave  his  wife  an' 
absolute  interest  in  the  property,  but  after  he  had 
signed  and  before  the  attesting  witnesses  had 
signed,  he  wrote  a  clause  partly  above  and  partly 
by  the  side  of  his  own  signature,  by  which  he  con- 
verted his  wife's  interest  into  a  life  interest  only. 


He  made  no  fresh  acknowledgment  of  bis  signature 
after  adding  this  clause. 

Searle  moved  for  probate  without  the  new  clause. 
The  15th  Vict.  s.  1  expressly  directs  that  no  signa- 
ture shall  be  operative  to  give  effect  to  any  dispo- 
sition or  direction  inserted  after  the  signature. 

Lord  Penzance. — The  object  of  a  signature  is 
to  affirm  what  has  been  written  before,  but  it  can- 
not vaUdate  anything  which  is  written  subse- 
quently. The  clause  in  question  was  added  after 
tne  signature  had  been  made,  and  it  must  there- 
fore be  rejected.  If  after  the  addition  of  the  clause 
the  testator  had  acknowledged  the  paper,  as  it  then 
stood,  to  be  bis  will,  he  might  thereby  have  vali- 
dated the  clause ;  but  there  is  no  evidence  to  show 
that  he  did  so,  and  probate  must  therefore  issue 
without  it.  This  being  decided  merely  on  motion, 
there  is  nothing  to  hinder  any  party  interested 
from  propounding  the  will. 

Attorney :  It.  8.  Taylor. 

COXrKT  TOR  DtvoacE  Ain> 

BCATBIKOmAL  CAUSES. 

Beported  by  W.  Letcebter,  Esq.,  Barrister-at-Law. 

July  6  and  7,  and  Aug.  5. 
(Before  Lord  Penzance,  J.O.) 
Milne  v.  Milne  and  Fowlbr. 
Dissolution — Variation  of  settlements — Wife's  in- 
cotne  wider  will  of  her  father — Absolute  discretion 
of  trustees  on  alienatioti  or  encumibranee  of  pro- 
perty—20  ^  21  Vict  e.  85,  s.  45. 
The  major  part  of  the  income  of  the  guiUy  wife  was 
derived  from  the  trusts  of  her  father's  wiU,  and 
was  settled  on  her  during  her  life  as  a  strictly  per- 
sonal and  inalienable  provision,  iinless  or  tmtU 
she,  being  discoveti,  should  do  or  suffer  cmytlUng,  or 
any  event  should  happen,  by  whicli,  "  the  said  in- 
come or  anij  part  thereof  should  either  vohi/niarily 
or  involu/ntarihj  be  aliened  or  encumbered  or  be 
receivable  otherwise  than  by  the  respondent  herself 
personally."    In  that  event  it  was  provided  tluit 
the  trustees,  at  their  own  discretion,  might  apply 
the  income  for  the  benefit  of  the  respondent  or  lier 
children : 
The  court  held  thai,  supposing  the  substituted  trusts 
of  the  wiU  ca>ne  into  opera/Uon,  the  income  which 
tite  trustees  might  allot  to  the  wife  could  not  bo 
regarded  as  "  property  in  reversion,"  and  that  the 
court  therefore  could  make  no  order  in  regard  to  it. 
But,  under  the  circnmstances,  it  made  an  order 
for  the  paymetit  of  500J.  a  year  to  Hie  husband 
out  of  the  wife's  life  interest. 
This  was  a  husband's  suit  for  the  dissolution   of 
his  marriage  on  the  ground  of  his  wife's  adultery 
with  the  co-respondent.    The  case  was  tried  be- 
fore the  Judge  Ordinary  without  a  jury  on  Dec.  8, 
and  a  decree  nisi  was  pronounced.      The  co-re- 
spondent was  condemned  in  costs,  and  the  dam- 
ages  were   assessed  at  1500?.,  but  neither  costs 
nor  damages  were  paid.    The  case  now  came  be- 
fore the  court  on  a  petition  by  the  husband  (under 
the  22  &  23  Vict.  c.  61,  s.  5,  Mid  20  A  21  Vict.  c. 
85,  8.  46),  to  vary  the  settlements  made  on  the  mar- 
riage and  to  deal  with  property  to  which  the  wife 
was  entitled  under  the  will  of  her  father. 

Upon  the  marriage  of  the  parties  two  deeds  of 
settlement  were  executed,  both  dated  the  17th  of 
April,  1854.  By  one  settlement  certain  perpetual 
yearly    rents,   amounting  to  the  yearly  sum  of 
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SMI.  bg.  2d.,  were  conveyed  to  certain  tmstees  by 
Samuel  Brooks,  the  respondent's  father,  upon 
trust,  to  pay  the  said  rents  to  the  respondent 
"  daring  her  life  for  her  sole  and  separate  use,  and 
free  from  the  control,  debts,  and  engagements  "  of 
her  husband,  as  a  strictly  personal  provision,  and 
after  her  decease  upon  trust  to  pay  the  same  to 
the  petitioner  for  his  sole  use  and  benefit  during 
his  Ufe,  and  upon  farther  trust  for  the  children  of 
the  respondent  by  whatever  husband,  as  tenants 
in  common.  By  the  other  settlement  the  petitioner 
settled  two  sums  of  15002.  each,  and  covenanted  to 
settle  upon  the  death  of  his  father  (which  has 
since  occurred)  a  further  sum  of  7000Z.,  these  three 
enms  to  be  held  by  trustees  upon  trust  to  pa^  the 
annual  income  arising  therefrom  to  the  petitioner 
daring  his  life,  and  after  his  decease  upon  trust  to 
pay  the  same  to  the  respondent  during  her  life  for 
her  sole  and  separate  use,  and  upon  nirther  trust 
for  the  children  of  the  petitioner  by  whatever  wife. 
A  consideracle  income  was  secured  to  the  re- 
spondent under  the  will  of  her  father,  Samuel 
Brooks,  who  died  in  1864.  The  will  was  dated  the 
1st  Nov.  1861,  and  was,  so  far  as  the  respondent 
was  concerned,  to  the  following  effect :  It  devised 
to  William  Cnnliffe  Brooks,  James  Dngdale,  and 
William  Norris  their  heirs  and  assigns,  certain 
real  and  personal  estate,  set  out  in  a  3rd  schedule 
ot  the  wul  upon  the  following  trusts : 

To  jiaf  the  net  annnal  inoome  of  the  said  hereditaments 
comprised  in  the  said  Srd  sohednle,  as  and  when  the 
same  shall  from  time  to  time  become  aotnally  reoeiTable, 
•od  not  by  way  of  anticipation,  into  the  proper  hands  of 
my  said  daof hter  (the  respondent)  for  her  sepaiate  ase, 
me  from  aU  marital  control  or  interference,  as  a  strictly 
personal  and  inalienable  provision  during  her  life,  nnless 
or  ontil,  she  being  for  the  time  being  discoTert,  shall 
do  or  sniErer  any  act  or  thing  or  anj  event  shall  happen 
iriiereby,  notwithstanding  the  restriction  on  anticipation 
hereinbefoie  imposed,  the  same  inoome  or  any  part  thereof 
shall,  or  bnt  for  the!  trost  or  provision  next  nereinaf ter 
contained  wonid,  either  voluntarily  or  involuntarily,  be 
aliened  or  incumbered,  or  be  receivable  otherwise  than 
by  herself  personally,  and  for  which  annual  income 
from  and  after  the  same  shall  from  time  to  time 
beeome  actually  receivable,  bnt  not  previonslj^.  But 
if  and  whensoever  she,  being  for  the  time  being  discovert, 
shall  do  or  suffer  any  such  act  or  thing  as  uoresaid,  or 
any  such  event  as  afoiesaid  shall  happen,  then,  imme- 
diately from  and  after  the  doing,  or  suffering  or  happen- 
ing thereof,  the  trust  hereinbefore  contained  of  and  oon> 
osming  such  aonnal  income  for  her  benefit,  shall  there- 
npon  be  void,  and  the  annual  inoome  of  the  said  here- 
ditaments comprised  in  the  said  third  schedule  to  aocme 
daring  the  remainder  of  her  life  ....  shall  be  applied 
npon  such  trust  or  trusts,  and,  subject  to  such  restric- 
iuma  and  dedaiationa  in  favour  or  for  the  benefit  of  my 
■ame  daughter,  or  any  child,  children,  and  remoter  issue 
of  my  same  daughter,  which  child,  children,  or  issue  may, 
for  the  time  being,  be  alire  ....  or  for  any  one  or  more 
in  exclusion  of  any  other  or  others  ot  such  objects  as  the 
tmstees  or  trustee  for  the  time  being  shall,  from  time  to 
time,  think  proper,  and  so  far  as  the  same  shall  not  be 
^iplied  as  aforesaid,  upon  trust,  from  time  to  time,  to 
pay  or  apply  the  same  inoome  to  accrue  during  the 
nmainder  of  my  same  daughter's  life  in  such  manner 
as  the    same   would,   by   virtue    of    the    trusts    and 

rrers  hereinafter  contuned,  be  payable  or  applicable 
my  same  daughter  were  aotnally  dead And 

from  and  immediately  after  the  decease  of  my  same 
draghter  then  as  to,  as  well  the  said  hereditaments  com- 
Itrised  in  the  said  third  sohednle  as  the  annual  income 
thereof,  thenceforth  to  accrue  upon  trust  for  all  or  any- 
one or  more  of  the  children  or  remoter  issue  of  my  same 
daughter  ....  in  such  proportions  for  such  estates  and 
interests,  and  with  such  provisions  for  advancement  and 
maintenance  and  education,  and  generally  in  such  manner 
in  all  respecte  as  she  whetiier  covert  or  sole,  and  not- 
withstanding any  coverture,  shall  by  aay  deed  or  deeds 
to  be  made  either  with  or  without  power  of  revocation 


and  new  appointment,  or  b;^  her  will  or  any  testamentaiy 
writing  dmy  executed  appointed.  .  .  .  And  in  default  of 
appointment,  and  subject  to  any  and  every  partial  ap- 
pointment, npon  trust  for  the  child  if  onfy  one  or  all 
the  children,  if  more  thui  one  of  my  same  daughter,  who 
(either  before  or  after  her  decease)  being  male  shall  attain 
the  age  of  twenty-one  ^ears,  or  die  under  that  age,  leav- 
ing lawful  issue,  or  bemg  female  shall  attain  the  age  ot 
twenty-one  years,  or  shall  marry  under  that  age,  and,  if 
more  than  one  in  equal  shares.  Provided  .  .  .  that 
it  shall  be  lawful  for  the  trustees  or  trustee  for  the  time 
being,  after  the  decease  of  my  said  daughter  (and  whether 
any  her  snrvirini^  husband  shall  or  shall  not  be  of 
abUity  duly  to  mamtain  and  educate  his  children  by  my 
same  daughter)  to  apply  the  whole  or  such  part  as  the 
trustees  or  tmstee  for  tiie  time  being  shall  think  fit  of  the 
annnal  income  of  the  share  of  each  child  of  my  same 
danghtor,  while  eoeh  share  shall  be  continent  for  or 
towards  his  or  her  maintenance  and  education,  the  un- 
applied income  to  be  invested  in  some  or  one  of  the  pnblo 
funds  or  securities  of  the  United  Kingdom,  .  .  .  and 
the  income  of  the  investmente  to  be  accumulated  and 
tlia_  investmente  and  accumulations  to  be  applicable  to 
maintenance  and  education  as  aforesaid  ;  but  if  not  so 
applied  to  be  added  to  and  form  part  of  the  corpus  or 
capital  of  the  same  share.  And  also  that  it  shall  be 
lawful  for  the  trustees  or  trustee  for  the  time  being,  with 
the  consent  in  writing  of  my  said  daughter  during  her 
life  ....  and  after  hw  decease  in  the  absolute  discretion 
of  the  trustees  or  trustee  for  the  time  being,  to  levy  and 
raise  by  mortgage  or  charge  on  the  said  hereditaments 
comprised  in  the  said  third  sohednle  or  any  part  thereof, 
so  much,  not  exceeding  one-tenth  part),  as  they  or  he 
shall  think  fit,  of  the  value  of  the  presumptive  smure  for 
the  time  being  of  eaoh  ohUd  of  my  same  daughter  of  and 
in  the  same  hweditaments,  while  sn<dt  share  shall  be  con- 
tingsot,  and  apply  the  amount  so  raised  for  the  advance- 
ment in  life  or  otherwise  of  the  same  child  (such  amount 
to  be  considered  as  among  the  objecte  of  these  truste) 
to  be  a  churge  on  the  share  to  which  such  child  shall 
become  entitled. 

With  respect  to  the  respondent,  there  were  six 
children  issue  of  the  marriage,  of  whom  five  of  the 
respective  ages  of  sixteen,  fourteen,  twelve,  six, 
ten,  and  eight  yeare  were  supported  by  the  peti- 
tioner. The  matter  having  been  referred  to  the 
registrar,  he  reported  that  the  average  income 
payable  to  the  respondent  under  settlement  was 
478Z.  15«.  lOd.,  and  under  her  father's  will 
31282.  lOs.  lOd.,  making  altogether  an  income  of 
36072.  6«.  Sd.;  that  the  annual  income  of  the 
petitioner  was  1350?.  The  chief  question  before 
the  court  was  the  power  of  the  court  to  deal  with 
the  income  of  the  wife  under  her  fother's  will. 

BamMns,  Q.  C.  (with    him    Kay,    Q.  C,    and 
Fritehard)  for  the  petitioner,  asked  that  the  wife's 
interest  under  the  settlements  should  be   extin- 
guished, and  that  the  petitioner  should  be  put  in 
the  same  position  with  regard  to  them  as  if  his  wife 
were  dead.    Also  that  a  moiety  of  the  income 
under  the  will  of  respondent's  father  might  be 
settled  for  the  benefit  of  the  petitioner,  and  the 
issue  of  the  marriage  in  such  manner  as  the  court 
might  direct.    With  regard  to  this  latter  income 
arising  under  the  will,  it  may  be  argued  that  the 
power  conferred  on  the  tmstees  of  applying  it  for 
the  benefit  of  others  on  her  bein^  aiscovert,  and 
the  income  being  receivable  otherwise  than  by  her- 
self, takes  it  beyond  the  reach  of  the  court.    This 
is  not  so ;  the  45th  sect,  of  the  Divorce  Act  enables 
the  court  to  deal  with  any  property  "  in  possession 
or  reversion,"  and  the  respondent's  property,  now 
that  she  is  discovert,  comes  within  that  description : 
1  White  &  Tudor's  L.  C.  470,  3rd  edit. ; 
Butlanahaw  t.  Itartyn,  Johns.  Bep.  89 ; 
Jtarch  V.  Ifarch  and  Palambo,  L.  Bep.  1  P.  &  D.  440  ; 
12  L.T.Bep.N.  8.366. 
Sir  /.  B.  Kartlake  (with  him  Sontltyatf  and  G. 
Browne)  for  the  respondent. — To  make  the  order 
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pmyed  would  destroy  the  wife's  interest  under  the 
will.  There  will  be  no  income  left  on  which  the 
order  conld  operate ;  and  if  made  even  it  would 
be  the  duty  oi  the  trustees  to  disobey  it.  They 
cited 

Oodden  v.  Crowhwtt,  10  Sim.  612 ; 

Holmes  v.  Penny,  3  Kay  &  J.  90 ; 

Lewis  on  Trusts,  439,  Sth  edit. ; 

Joel  T.  Mill,  3  Kay  &  J.  458 ; 

Blone T.  Stone  and  Brownrigg'.S  S.  A  T.  372 ;  10 L. T. 
Kep.  N.  8. 140 ; 

Sykes  r.  Sykea  and  Smith,  L.  Bep.  2  P.  &  H.  163; 
23  L.  T.Eep.  N.  8.239. 
Kay,  Q.C.  in  reply. — Even  if  the  order  extin- 
Ruishes  the  respondent's  interest,  it  will  operate  on 
Uke  income  which  the  trustees  in  their  discretion 
may  allot  her.  The  trustees  must  either  give  the 
income  to  her  or  the  children,  otherwise  the  Court 
of  Chancery  would  interfere. 

Cur.  adv.  viiU. 
Aug.  5. — Lord  Peszasce,  J.  0. — ^Hie  court  has 
no  hesitation  in  this  case  in  makine  the  order  usual 
in  such  cases  that  the  trustees  of  the  settlement 
should  pay  and  apply  the  income  and  proceeds  of 
the  property  settlai  on  the  wife  as  if  she  were  dead. 
The  question  of  difficulty  arises  upon  the  property 
she  derived  from  the  will  of  her  lather.     The  cir- 
cumstances of  this  case  exhibit  the  conduct  of  both 
respondent  and  co-respondent  in  a  most  unfavour- 
able lieht.    The  lady  has  a  large  fortune,  and  from 
an  affidavit  filed  in  the  suit  it  appears  that  the  co- 
respondent has  speculated  upon  enjoying  it.    The 
petitioner  has  shown  great  forbearance,  and  has 
several  children  to  support.    The  court  is  dis- 
posed to  make  an  order  in  the  husband's  &vour 
in   respect   of    this   latter   property   if   it   has 
the    power.      It    can   only  deal    with    property 
to  which  the  respondent  "  is  entitled  in  possession 
or  reversion."     Supposing  the  substituted  trust 
created  by  the  will  in  case  of  alienation  or  encnm- 
brance,  to  arise,  it  was  vei-^  ably  and  veij  ingeni- 
ously argued  that  a  possibility  or  probabihty  would 
still  exist  that  the  trustees  would  appropriate  some 
part  of  the  income  to  the  respondent,  and  that  this 
possibility  or  the  fonds  which  the  trustees  might 
apply  to  the  use  of  the  respondent  ought  to  be 
considered  "  property"  to  which  she  was  entitled 
in  reversion.    But  by  no  reasonable  application  or 
interpretation  of  the  words  of  the  statute  can  it,  in 
my  opinion,  be  so  regarded.    This  consideration, 
however,  does  not  alter  or  do  away  with  the  fact 
that  the  respondent  has  at  present  a  life  interest 
upon  which  the  court  m^  make  an  order  in  the 
husband's  iavonr.     And  I  shall  do  so  accordingly, 
to  the  extent  of  500Z.  a  year.    If  the  result  of  this 
order  should  turn  out  to  be  that  the  substituted 
trust  will  come  into  operation,  the  income  of  this 
large  fund  will  at  least  be  in  the  discretion  of  the 
trustees,  and  may  probably  be  applied  in  part  for 
the  benefit  of  the  children  instead  of  being  placed 
wholly  at  the  mercy  of  the  co-respondent  and  the 
woman  with  whom  he  has  eloped. 

Proctors  for  plaintiff  PritclMrd  and  Son*. 

Attorneys    for   respondent,  Pyke,  Irving,  and 
PyU. 


coxntT  or  bavxbvptct. 

Beported  hj  A.  A.  DoBU,  Eiq.,  Barrister-at-Law. 

Monday,  Jidy  3. 

(Before  the  Chief  Jcdge.) 

Ex  part/!  Mattheats  ;   Re  Ciiebrt. 

JarUdidioH — Fi-andidoit  prefereno'  —  Bankruptcy 

Act  1869.  ««.  71,  7-2,  92. 
TJie  jurltdidion   of  ilie  conri    of  appeod  is   tiot 
restraiiicd  hy  the  decision  of  the  jiidtje  of  the  court 
helow  being  founded  upon  the  finding  of  a  jury. 
The  court  of  appeal  will,  if  iiecesxary,  gcnd  the 
matter  of  fact  to  be  re-tried  by  the  jury,  or,  if 
satisfied  with  tlie  original  verdict,  tciU  apply  the 
lata  to  the  state  of  facts  found. 
A  payment  in  tlie  ordinary  course  of  business  made 
by  a  debtor  i»  embarrassed  circumstances  does  not 
amount  to  a  fratidulent  preference,  provided  fhat 
the   creditor  acted  bona  fide,  and  the  evidence 
showed  thai  the  debtor  did  not  intend  the  payment 
to  he  preferential. 
This  was  an  appeal  from  the  decision  of  the  Judge 
of  the  Liverpool  County  Court,  whereby  it  was 
declared  that  a  certain  payment  made  by  the  bank- 
rupt amounted  to  a  fraudulent  preference,  and 
ordering  the  amount  to  be  refunded  to  the  trustee 
of  the  l^nkrupt's  estate. 

Patrick  Matthews,  the  apjjellant,  a  creditor  of 
the  bankrupt.  Pirn  Cherry,  who  was  a  cotton 
broker  at  Liverpool,  to  the  extent  of  upwards  of 
3000i.,  appUed  for  repayment  of  some  part  of  the 
debt ;  accordingly  on  the  morning  of  the  28th  July 
1870  Mr.  Cherry  paid  him  a  sum  of  1072/,  10»., 
and  later  in  the  same  day  a  further  sum  of  600L 
This  latter  sum,  however,  was  returned  by  Mr. 
Matthews  on  the  day  following.  At  the  time  this 
payment  was  made  Mr.  Cherry  was  in  embarrassed 
circumstances,  and  shortly  afterwards  was  adjudi- 
cated bankrupt.  At  the  nrst  meeting  Mr.  BoUand 
was  appointed  trustee. 

Mr.  Holland  applied  to  the  court  for  an  order 
upon  Mr.  Matthews  to  refund  the  10721.  so  paid  to 
him  by  the  bankrupt.  The  question  was  tried 
by  the  judge  and  a  special  jury.  The  form  of  issae 
agreed  upon  by  both  parties  was  in  the  terms  of 
the  S^d  section  of  the  Act  of  1869,  as  follows : — 

The  questions  of  fact  for  the  opinion  of  the  jnry  are, 
whether  or  not  a  certain  payment  of  a  sum  of  10721. 10>., 
part  of  a  snm  of  10,6722. 10s.  made  by  the  above-named 
Daokmpt  to  the  said  Patrick  Matthews,  on  or  about  the 
28th  Jnly  last,  was  made  at  a  time  when  he  was  unable 
to  pay  his  debts  as  they  became  due,  from  his  own 
moneys,  with  a  view  of  giving  the  said  Patnck  Matthews 
prefeienoe  over  his  other  creditor* ;  and  whether  the  pay- 
ment was  volnntaiy,  and  without  real  pressnre  from  toe 
said  Patrick  Matthews. 

Upon  this  issue  the  jnry  found  that  the  bank- 
rupt was,  at  the  time  of  the  payment,  unable  to 
pay  his  debts ;  that  he  had  made  this  paymenb 
without  any  intention  of  preferring  Mr.  Matthews 
over  his  other  creditors;  and  that  the  payment 
was  made  voluntarily  and  without  pressure  from 
the  creditor  at  a  time  when  the  de'utor  might 
be  reasonably  supposed  to  know  that  bankruptcy 
was  imminent. 

Upon  this  finding  of  the  juiy,  the  judge  made 
the  order  now  under  appeal,  citing  the  following 
cases  I 

Bali  V.  Attnut,  25  L.  J.  267,  C.  P. ; 

Tempest  v.  Craven,  23  L.  T.  Bep.  N.  S.,  650 ; 

Brown  v.  £^ii>vpton,  19  L.  J.,  N.  S.,  169,  C.  P. 

D«  Gex,  Q.C.  and  Cluirles  Rttssell  appeared  for 
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the  appellant.  They  contended  that  the  finding  of 
the  jury  negativing  any  intention  on  the  part  of 
the  oankrapt  to  prefer  Mr.  Matthews  to  his  other 
creditors  was  sufacient  ground  for  considering  the 
payment  yalid  and  bond  fide,  and  that,  conse- 
quently, it  should  be  sustained.  As  against  this 
view  of  the  case,  the  other  two  findings  of  the  jury 
woald  not  justify  an  inference  that  this  payment 
amounted  to  a  fraudulent  preference.  In  the 
course  of  the  argument  on  behalf  of  the  appellant, 
the  Chief  Judge  observed  that  two  elements  must 
concur  to  constitute  a  fraudulent  preference, 
namely,  that  it  should  be  voluntary,  and  made  in 
contemplation  of  bankruptcy.  Bat  the  fact  of  pre- 
ference must  be  adduced  from  the  evidence. 

LUUe,  Q.C.  and  HertclteU,  for  the  trustee,  argued 
that  the  judge  of  the  court  of  appeal  was  bound 
to  take  the  finding  of  the  jury  in  its  integrity,  and 
that  in  the  present  case  an  intention  to  prefer  one 
creditor  ever  the  rest  was  the  only  inference  to  be 
drawn  from  that  finding.  No  other  conclusion 
oould  reasonably  be  arrived  at. 

The  CifiEF  Judge. — This  case  has  been  very 
fully  and  well  argued  in  all  respects.  If  I  thought 
it  necessary  to  consider  it  more  deliberately  than  I 
am  able  now  to  do,  I  should  not  at  present  deliver 
any  judgment ;  but  as  this  matter  nas  been  upon 
a  very  recent  occasion  before  me  in  considering 
the  construction  of  this  92nd  section  of  the  Act  of 
Parliament  upon  which  the  question  arises,  and  as 
upon  that  occasion  I  gave  it  all  the  attention  in 
my  power,  and  came  in  my  own  mind  to  a  dear  con- 
clusion upon  the  subject,  I  do  not  think  it  neces- 
sary that  I  should  postpone  the  judgment  which  I 
am  now  required  to  give.  Now,  the  thing  _  I  first 
observe  upon  is,  that  sort  of  technical  objection, 
if  it  may  be  so  called,  made  by  Mr.  Little  and  his 
learned  junior,  to  the  juris£ction  of  this  court, 
founded  upon  the  71  st  and  72nd  sections  of  the 
Act  of  Parliament.  By  the  72nd  section  the  court 
is  empowered  "  to  decide  all  questions  of  priorities, 
and  all  other  questions  whatsoever  whether  of  law 
or  fhct  arising  in  any  case  of  bankruptcy  coming 
within  the  cognizance  of  such  court.  it  is  very 
difficult  to  conceive  larger  words  than  those,  or  to 
say  that  the  jurisdiction  which  that  section  confers 
is  subject  to  any  restriction  or  qualification  what- 
ever. The  clause  goes  on  to  say,  if  "  there  arises 
any  question  of  fact  which  the  parties  require 
to  be  tried  by  a  jury  instead  of  by  the  court 
itself,  or  whidi  the  court  thinks  ou<(ht  to  be 
tried  by  a  jury,  the  court  may  direct  such 
trial  to  be  had.  Then  the  7l8t  section  states 
what  is  the  jurisdiction  of  the  court :  "  Any  person 
aggrieved  by  any  order  of  a  local  bankruptcy 
court  in  respect  of  a  matter  of  fact,  or  of  law,  made 
in  nursnance  of  this  Act,  may  appeal  to  the  Chief 
Juage  in  bankruptcy."  The  appeal  here  is  an 
appeal  from  the  order  which  has  been  pronounced 
by  the  County  Court  judge.  The  order  expresses 
what  the  learned  judge  conceived  to  be  tne  law, 
and  is  founded  on  the  fact  which  he  refers  to.  It 
ia  brought  within  good  time,  reckoning  from  the 
dato  of  his  order ;  and  I  can  conceive  no  ground 
whatever  upon  which  it  can  be  said,  this  being  his 
order  in  fact,  that  it  is  to  be  dated  back  to  the 
proceeding  before  the  jury  which  is  referred  to  in 
his  judgment.  He  says,  in  express  terms,  that, 
faavmg  regard  to  the  finding  of  the  jury,  he  deter- 
mines so  and  so.  Against  that  order  the  appeal 
comes  direct  to  this  court,  and  in  my  opinion  it  is 
perfectly  sustainable.    It  is  quite  true  that  it  was 


competent  to  the  learned  judge,  if  he  were  dis- 
satisfied with  the  finding  of  the  jury,  to  have  sent 
it  to  be  tried  over  again.  He  did  not  think  that 
there  was  any  necessity  for  its  being  tried  again. 
His  attention  having  been  called  to  the  circum- 
stance which  the  arguments  of  counsel  upon 
both  sides  had  raised,  that  as  to  one  of  the 
findings,  that  left  the  matter,  at  least  if  not 
in  doubt,  inclining  more  to  one  side  than 
the  other,  he  did  not  think  it  necessary  for 
that  reason  to  send  it  back  to  the  jury.  Nor 
do  I  see  any  reason  whv  it  should  oe  sent 
back  to  the  jury.  But  if  I  did  see  any  such 
reason,  I  am  so  httle  bound  by  the  findings  of  a 
jury  that  I  should  at  once  direct  a  new  trial.  I 
should  not  disregard  or  override  the  finding  of  the 
jury,  but  I  should  consider  it  to  be  my  duty  to 
send  it  to  be  tried  over  again,  not  looking  at  it  in 
the  narrow  view  which  Mr.  Little  presented  to  me 
that  is,  only  like  a  discretion  in  the  Court  of 
Chancery,  where  there  is  power  to  deal  with 
the  verdict  of  the  jury  or  anything  else.  I  con- 
sider this  to  stand  in  exactly  the  same  light,  and 
wpon  the  same  footing,  that  the  trial  before  the 
jury  is  not  conclusive,  either  upon  this  or  any 
other  occasion.  The  trial  before  the  jury  must  be 
satisfactory  to  the  judge  of  the  court  who  has  to 
apply  the  law  to  the  facts  of  the  case,  and  not  only 
the  Btcts  found  by  the  jury ;  and  until  it  is  satis- 
factory, to  him,  he  cannot  proceed  to  discharge  his 
duty.  Here  the  whole  facts  are  undisputed,  as 
they  have  been  stated  to  me  without  the  slightest 
dispute  or  attempt  to  dispute  on  either  side;  the 
statement  made  by  the  creditor,  and  by  bis 
brother,  and  by  his  book-keeper,  and  the  state- 
ment made  by  the  bankrupt,  are  all  one.  There  is 
no  doubt,  whatever,  and  I  have  no  trace  of  any 
doubt  or  difficulty  having  been  raised  in  the 
minds  of  the  jury;  the  matter  was  put  as 
fairly  and  as  fiiUy  as  could  be  conceived.  Fairly, 
I  need  not  say,  because  the  learned  judge  from 
whom  this  appeal  is  brought  would  not  do 
otherwise  than  put  it  to  the  jury  with  perfect 
fairness.  It  was  put  fully  to  them ;  the  wnole  of 
the  evidence  was  brought  before  them,  and  upon 
the  evidence  so  before  them  they  came  to  clear  and 
conclusive  findings.  I  dispose,  therefore,  of  that 
part  of  the  case  which  was  referred  to  as  a  pre- 
liminary objection,  because  I  think  it  has  no 
bearing  whatever  on  the  main  question  of  dispute. 
If  I  had  thought  that'the  findings  of  the  jury  were 
directly  against  the  tacts,  or  what  appeared  to  me 
to  be  the  facts,  and  the  judgre  had  adopted  that 
finding  implicitly,  I  should  upon  that  ground 
alone  nave  dischaj^^ed  the  order  appealed  from, 
and  put  the  matter  in  a  train  for  further  inquiry. 
But  as  no  additional  facts  are  to  be  brought  before 
the  jury,  and  the  jury  has  found  the  facts,  which 
it  was  their  duty  to  do,  the  law  is  to  be  applied  to 
the  facts  as  recorded  by  the  finding  of  the  jury. 
The  verdict  is,  in  my  opinion,  very  clear  indeed, 
with  only  one  exception.  I  think  that  what  the 
jury  found  to  be  real  pressure  may  possibly 
be  open  to  some  ambiguity.  But  I  am  not 
quite  satisfied,  and  it  is  not  necessary  for  me 
to  decide  it,  that  the  jury  understood  the  mean- 
ing of  the  words  which  they  adopted,  as  was 
sug^sted,  because  I  first  find  them  use  the  adjee- 
tive  "  undue  "  before  the  word  "  preference,"  and 
for  it  is  substituted  the  word  "real."  Whether 
they  understood  the  meaning  of  the  term  or  not  I 
am  not  quite  .latisfied.    It  is  not  necessary  for  the 
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decision  of  tias  question  that  I  should  be  satisfied, 
or  pause  to  consider  further  that  subject.  The 
qu^ion  before  me  is  upon  the  92ud  section,  and 
it  must  be  observed  that  that  section  of  the  Act  of 
Parliament,  for  the  first  time  in  the  shape  of  posi- 
tive enactment,  deals  with  the  subject  of  fraudu- 
lent preference.  In  one  or  two  previous  Acts  the 
phrase  is  used,  but  never  in  the  way  of  enactment, 
but  always  in  the  way  of  reference.  Now,  con- 
sidering the  state  of  the  law  as  it  existed  before  the 
Act  was  passed,  I  cannot  suppose  that  the  Legisla- 
ture did  so  vague,  so  imperfect,  so  unsubstantial  a 
thing  as  to  make  a  provision  only  for  particular  acts 
of  fraudulent  preference,  and  to  leave  all  others 
subject  to  some  former  law.  All  the  former  sta- 
tute law  is  repealed ;  the  former  law,  so  far  as  it 
applied  to  the  general  law  of  the  country,  is  to  be 
to  a  certain  extent  adhered  to.  I  say  to  a  certain 
extent,  because  whenever  that  which  may  be 
drawn  from  the  general  decisions  comes  in  con- 
flict with  the  plain  enactment  of  this  statute,  the 
former  decisions  in  my  judgment  must  yield,  and 
the  present  written  plain  law  must  prevail.  Before 
the  passing  of  this  Act  there  was  great  difiiculty 
raised  in  many  cases  about  that  which  formed 
part  of  the  argument  to-day,  viz.,  the  words  "  in 
contemplation  of  bankruptcy."  That  I  consider 
to  be  wiped  away,  and  wisely  and  properly  wiped 
away,  by  this  enactment.  I  consider  that,  the 
main  object  of  the  statute  being  to  eflTect  a  just 
and  equal  distribution  of  the  whole  of  the  debtor's 
assets  amongst  his  creditors,  that  object  is  never 
lost  sight  of,  and  that  every  one  of  the  clauses  in 
this  Act  of  Parliament,  subject  as  they  are  to 
criticism,  to  cavillings,  to  attempts  not  intention- 
ally made,  but  which  have  the  effect  of  hampering 
its  usefulness,  should  be  adhered  to.  I  think  that 
all  that  has  been  before  decided,  and  is  at  variance 
with  that  plain  principle,  may  and  ought  to  be 
disregarded.  Then,  turning  to  the  92nd  section, 
I  find  that  it  is  laid  down  very  distinctly.  "  Every 
payment " — there  are  other  words,  but  "payment 
IS  enough  for  this  purpose — "made  by  any  jjer- 
son  unable  to  pay  his  debts  as  they  l>ecome  due 
from  his  own  moneys  in  favour  of  any  creditor, 
or  any  person  in  trust  for  any  creditor,  with  a 
view  of  giving  such  creditor  a  preference  over  the 
other  crwitors,  shall,  if  the  person  making,  taking, 
paying,  or  suffering  the  same  become  bankrupt 
within  three  mouths  after  the  date  of  making, 
taking,  paying,  or  '  uffering  the  same,  be  deemed 
fraudulent  and  void."  Now,  if  it  stopped  there 
that  is  exceedingly  plain.  The  two  conditions 
necessary  to  make  this  clause  applicable  are,  first, 
that  the  debtor  shall  be  unable  to  pay  his  debts, 
as  they  become  due,  from  his  own  moneys ;  the 
next  is,  that  he  shall  make  the  payment  with  the 
view  of  giving  the  creditor  a  preference  over  the 
other  creditors ;  and  then  it  says,  if  he  becomes 
bankrupt  within  three  months,  that  shall  be  void. 
The  Legislature  having  in  view  that  in  this  com- 
mercial country,  in  the  course  of  a  trader's  busi- 
or  a  non-trader  even,  because  the  clause  api>lies 
cquaUy  to  non-traders,  many  occasions  might 
occur  upon  which  such  payments  might  be  made, 
provides  most  carefully  and  cautiously  that  this 
provision  of  the  general  law,  which  depends  upon 
the  insolvency  of  the  debtor  and  upon  his  desire 
to  prefer  one  creditor  to  another,  shall  be  of  no 
avail  if  the  person  paid  is  a  payee  in  good  faith.  I 
take  it  that  the  whole  law  oi  contemplation  is  gone 
and  exists  no  longer.    Formerly  it  was  necessary 


that  two  things  should  concur  to  constitute  a  frau- 
dulent preference ;  that  it  must  have  been  volun- 
tary on  the  part  of  the  debtor,  and  that  it  must 
have  been  in  contemplation  of  bankruptoy.    Those 
two    elements  have  undergone  great   discussion 
upcm  many  occasions.    There  are  numeroiis  de- 
cisions upon  the  subject.    The  voluntariness  of 
the  payment,  which,  possibly,  might  at  first  be  sup- 
posed not  to  have  been  exposed  to  as  much  question 
as  the  other,  has  been,  by  repeated  decisions — many 
of  which  have  been  referred  to  to-day,  and  many 
more  might  have  been  referred  to— so  narrowed, 
so  refined,  so  cut  down  by  the  judgments  of  the 
courts  of  law,  as  that  the  most  moderate  ordinary 
request  has  been  held  to    amount  to   pressure. 
Perhaps   I  was  wrong  in  using  the  expression 
"  amount  to  pressure,    because  it  has  been  held 
that  in  order  to  take  away  from  the  act  of  the 
debtor  that  spontaneity  to  use  a  phrase  which  does 
ooour  in  the  decisions,  and  which  is  essentially 
necessary  to  constitute  Hie  first  dement  of  fraudu- 
lent preference,  the   g^tlest   remonstrance,  not 
so  much  as  the  importunity  whidi  is  mentioned  in 
Brown  v.  Kempton  (19  L.  J.,   N.   8.,  169,  C.P.), 
although  that  would  not  be  much,  a  mere  sugges- 
tion that  it  would  be  right  you  should  So  so 
and  so  is  sufficient.     In  the  case  of  McL.  and 
hia  Son,  I  forget  the    name    of  the   case,  and 
scores   of  other  oases,  and  in  fact  the   general 
current  of  the  decisions  has  been  to  decide  that 
where  the  case  does  not  present  a  spontaneous 
act  on  the  part  of  the   debtor,  that  then  any 
application  however   gentle   on  the  part  of  the 
creditor  amounts  to  such  sufficient  pressure  as 
would  prevent  the  payment  being  voluntary.    On 
the  second  ground  the  contemplation  of   bank- 
ruptcy, which,  as  I  have  said  in  my  judgment  is 
wholly  gone  now,  and  need  only  be  referrisd  to  for 
the  purpose  of  illustration,  was  subject  to  a  great 
deal  of  discussion,  and  a  great  variety  of  views 
were  entertained  upon  the  subject.      It  may  bo 
fairly  stated  that  the  ultimate  conclusion  is  this, 
that  if  a  man's  circumstances  are  such  that  any 
rational  person  looking  at  them  would  see  that 
bankruptcy  was  inevitable,  or  was  probable  though 
not  inevitable,  to  use  the  words  of  Lord  Westbnry, 
that  would  be  a  contemplation  of  bankruptoy ;  for 
a  man  must  be  held  to  contemplate,  or  cannot  be 
heard  to  say  that  he  did  not  contemplate,  what  are 
the  necessary  consequences  of  his  own  acts,  and  in 
the  directicm  of  the  learned  judge  to  the  jury,  I 
find  that  topic  somewhat  laboured,  and  in  all  he 
says  upon  that  subject  I  entirely  concur.     Con- 
templation of  bankruptcy  may  be  inferred  if  yon 
have  the  other  element,  out  if  not  it  bee<Mne8  of 
no  importance  at  all.    The  question  now  opened 
to  the  court  upon  this  statement  is,  whether  the 
payment  made,  being  as  it  was  by  a  man  not  in 
contemplation  of  bankruptcy ,|but  by  a  man  who  was 
unable  to  pay  with  his  own  moneys  his  debts,  as 
they  become  due,  was  made  with  a  view  of  giving 
one  creditor  a  preference  over  the  other  creditors  ; 
I  do  not  think  that  upon  all  the  facts  I  can  come 
to  the  conclusion  that  that  was  the  purpose  for 
which  the  payment  was  made.    You  are  not  to 
take  the  bankrupt's  word  for  it,  or  anybody's 
word  for  it,  but  the  jury  are  to  take  all  the  fikcts 
together  and  to  ascertain  whether  the  payment  was 
made  with  a  view  of  giving  apreference.  Anditdoes 
not  end  there ;  they  must  find  also  that  the  pay- 
ment is  received  by  the  i»yee  otherwise  than  in 
good  faith.    Valuable  consideration  is  added,  which 
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may  or  not  in  some  cases  have  an  influence,  but 
probably  it  applies  rather  to  conveyances  and 
transfers.  Here  there  is  no  doubt  abont  the  con- 
sideration, and  there  has  not  been  a  word  stated 
from  the  evidence,  nor  a  suggestion  made  in  the 
argument  that  the  payee  did  not  receive  the  pay- 
ment made  to  him  in  perfect  good  faith.  It  would 
be  impossible  in  the  condition  of  the  facts  as  re- 
ported here  to  come  to  any  other  conclusion.  Two 
traders  live  in  the  same  town,  one  goes  to  the 
other  and  says,  "  I  have  urgent  need  for  lOOOi., 
you  must  get  it  for  me  somehow  or  other.  I  want 
It  now  directly,  and  you  must  pay  it."  The  other 
bestirs  himself,  and  gets  the  lOOOi.  Then  later  in 
the  same  day  the  creditor  says,  "  And  I  want  600/. 
more ;  you  must  get  me  that."  The  debtor  says, 
'•  Well,  I  will  get  it  for  you,  but  I  shall  want  it 
myself  to-morrow,  and  you  must  give  it  me  back 
again."  Accordingly  it  took  place,  exactly  in  that 
way,  and  the  6002.  is  given  back  upon  the  next 
day.  If  it  were  necessary  to  prove  pressure — the 
jury  say  it  was  not  real  pressure — ^but  if  it  were 
necessary  to  enter  into  their  verdict  upon  the  mat- 
to-,  I  should  direct  some  further  inquiry :  I  should 
require  an  explanation  of  what  the  jury  meant 
by  real  pressure,  whether  by  real  pressure  they 
meant  only  that  there  was  no  decided  demand 
made  or  alternative  presented  to  him,  such  as  "  If 
you  do  not  do  this  for  me  I  shall  do  so  and  so." 
That  may  have  been  their  notion,  but  I  cannot  tell 
what  it  was.  If  I  were  left  in  any  doubt  about  it,  and 
thought  it  material,  I  should  desire  that  that 
should  be  further  inquired  into;  but  upon  the 
main  finding  of  the  jury,  I  am  under  no  necessity 
whatever  to  pursue  tne  inquiry  further.  Now, 
not  referring  again  to  the  preliminary  objections 
t^en  by  both  of  the  learned  counsel  whom  I  have 
heard,  but  adopting  to  the  utmost,  that  I  am  at 
Uberty  to  do  what  they  have  urged  upon  me  as  to 
the  question  of  jurisdiction,  I  have  a  finding  of  the 
jury  in  my  hand,  and  upon  that  I  must  decide.  I 
wili  take  it  up  in  that  point  of  view,  and  I  find 
that  the  jury  decide  these  several  things  :  That  he 
was  not  able  with  his  own  moneys  to  pay  his  debts ; 
that  he  did  not  make  payment  in  favour  of  any 
creditor  with  the  view  of  giving  the  creditor  pre- 
ference over  any  other  creditor.  That,  in  my 
opinion,  disposes  of  the  whole  case.  The  con- 
templation OT  bankruptcy,  insolvency,  or  anything 
else  has  nothing  to  do  with  it.  What  law  prevents 
a  man  the  master  of  bis  own  affairs,  except  the 
law  of  bankruptcy,  firom  preferring  one  creditor  to 
another  F  There  is  none.  It  is  only,  as  it  is 
stated,  if  within  three  months  of  the  transaction 
the  man  becomes  bankrupt,  and  where  you  can  find 
out  that  he  made  this  payment  with  intent  to  prefer 
one  creditor  over  the  others,  that  it  would  be 
fraudulent  and  void.  Here,  upon  the  &cts  as  ad- 
verted to,  I  find  nothing  that  could  have  justified 
the  jury  in  coming  to  such  a  conclusion.  I  am  of 
opinion  tbat  t^e  jury  have  come  to  a  conclusion 
perfectly  sensible,  and  good,  and  correct,  according 
to  the  &ot8  proved  before  them,  and  I  am  also  of 
opinion  that  the  jury  should  hare  found  as  they 
did,  except  only  as  to  what  they  call  real  pressure, 
to  which  perhaps  as  a  lawyer,  I  should  not  attri- 
bute the  same  meaning  as  they  did ;  but  as  to  the 
incompetency  to  pay  his  debts,  and  as  to  the  con- 
templation of  bankruptcy,  I  should  have  ag;reed 
with  tlM  jury  in  their  finding.  I  should  also  have 
agreed  with'them  that  what  was  then  done  by  the 
debtor  Pirn  Cherry,  under  the  urgent  application 


of  his  creditor,  Mr.  Matthews,  was  in  the  ordinary 
course  of  business,  and  was  not  in  favour  of  that 
creditor,  with  a  view  to  give  him  preference  over 
the  other  creditors.  I  do  not  therefore  go  beyond 
the  verdict  of  the  jury.  I  do  not  dispute  any- 
thing that  the  learned  judge  has  done  with  respect 
to  the  verdict  but  this,  that  I  draw  a  conclusion 
totally  different  from  that  which  he  has  drawn. 
I  do  not  agree  with  him  that  "  in  contemplation 
of  bankruptcnr"  was  an  important  ieuct,  or  even 
that  the  inability  to  pay  the  creditors  in  their 
due  course  out  of  his  own  moneys  was  an 
important  fact,  since  I  find  that  in  this 
statute  the  only  law  that  exists  upon  the 
subject  is,  that  the  pa3mient  by  a  debtor  of  one 
creditor,  with  a  view  of  preferring  him  to  his 
other  creditors,  is  fraudulent  and  void,  if  such 
payment  be  followed  by  bankruptcy  within  three 
months.  The  payment  that  has  oeen  made  in  the 
present  case  has  been  found  as  a  fact  by  the  jury 
not  to  have  been  made  with  a  view  of  giving  pre- 
ference. I  have  said  that  this  is  not  the  first  time  I 
have  had  to  consider  this  question.  I  have  had  oc- 
casion to  consider  it  at  considerable  length  in  a 
recent  case,  and  the  conclusion  which  I  arrived  at 
from  a  study  of  the  Act  of  Parliament  in  that  case 
I  entirely  adhere  to.  I  consider  the  92ud  section  to 
make  a  clear,  distinct,  and  in  some  respects  a  new 
law  upon  the  subject,  and  one  which  governs  the 
whole  of  the  subjects  of  this  realm.  Therefore  I 
am  of  opinion  tl^t  the  learned  judge's  order  must 
be  reversed,  and  that  the  creditor,  who  received 
the  payment  of  lOOOi.  is  entitled  to  retain  it. 

Ordered  accordingly. 

Solicitors  for  the  appellant.  Dodge  and  rhippx. 

Solicitors  for  the  respondent,  Laces,  Banner, 
and  Co.  

COUBT  OF    AnUffTRA-LTT. 

B«port«d  by  J.  F.  AsriSAix,  "Evi-,  Barrister-at-LftW, 
FrUlatj,  Jum  30, 1868. 

The  USDERWKITER.  (a) 

Necessaries — Bl{/ht  of  ship's  agent  to  «!t« — Go- 

partner. 

The  agents  of  a  foreign  ship  in  a  British  port,  who 

have  paid  for  necessaries  supplied  to  her,  or  who 

h<ive  rendered  thetnsclves  liaMe  to  pay  for  sttch 

necessaries,  may  sue  the  ship  for  such  adoances  as 

were  made  on  the  ship's  account,  but  not  for  the 

balance  of  a  g(fiieral  account  against  her  owners. 

A  co-partner  in  a  ship  may  sue  tlie  ship  for  sttch 

advances  made  by  him,  but,  semble,  not  if  the  co- 

partiier  is  interested  in  the  particular  voyage  for 

which  tlie  ship  is  supplied. 

The  West  Priesland  (:Swa.  455)  foUotced. 

This  was  a  suit  instituted  by  Alexander  and  Joseph 

Taylor,  merchants,  of  Liverpool,  to  recover  certain 

sums  of  money  expended  by  them  for  necessaries 

supplied  to  the  ship  Underwriter  in  the  port  of 

Liverpool.     The   Uudenvriter   was   an  American 

ship,  and  put  into  the  port  of  Liverpool,  having 

encountered  severe  weather  on  her  voyage  from 

Liverpool.    She  was  consigned  to  the  plaintiffs, 

and  they  received  the  freight  due  upon  her  cargo, 

and  so  received  a  sum  of  money  sufficient  to  pay 

the  ordinary  disbursements  of  the  ship,  but  hot 

sufficient  to  pay  for  the  repairs  actually  executed. 

(a)  Thia  cue  U  coniiderably  out  of  date,  bat  not  appearing 
in  any  of  tbe  reports,  luid  beiog  very  much  in  demand  amona 
piactitionera  in  the  Admiralty  Ooort,  it  haa  been  thonKht 
adTisable  to  publish  it  tor  oonTWieaoe  of  reteranoa. 
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She  was  surreyed  and  repaired,  the  master,  who 
was  also  part  owner,  not  objecting  to  the  repairs, 
bat  leaving  the  matter  in  the  hands  of  the  plain- 
tiffs as  the  ship's  agents. 

The  plaintiffs  from  time  to  time  paid  large  snms 
on  tho  ship's  account,  and  made  themselves  liable 
to  third  parties  for  various  supplies  to  be  furnished 
to  the  ship.  The  whole  of  the  ship's  bills  were 
from  time  to  time  certified,  according  to  the  usual 
course,  W  the  master,  as  being  correct,  and  the 
ship,  in  Feb.  1866,  being  fully  repaired,  sailed  from 
LiverpKK)!.  The  plaintiffs  also  nad  large  transac- 
tions with  the  owners  of  the  vessel  in  respect 
of  other  vessels,  and  on  the  12th  June  1866 
there  was  due  to  the  plaintiffs  from  the  owners 
a  large  sum  of  money,  exclusive  of  the  claim 
in  respect  of  the  Underioriter.  The  plaintiffs 
also  had  large  transactions  with  one  Trosk, 
of  New  York,  and  on  the  said  12th  June  1866  owed 
him  a  considerable  sum  of  money.  On  that  date 
Joseph  Taylor,  one  of  the  plaintiffs,  being  then  in 
New  York,  acting  on  behalf  of  the  plaintins,  trans- 
ferred by  endorsement  the  said  accounts  against 
tho  owners  of  the  Uuderwrifer  to  the  said  Trask. 
Subsequently  the  owners  paid  to  Trask  the  items 
in  the  account  other  than  those  of  the  Under- 
writer, expressly  stating  at  the  time  that  the 
payment  was  not  on  account  of  the  Uiulencrlter. 
Trosk  then  instituted  a  suit  against  the  Under- 
writer and  her  owners,  in  the  L  nited  States  Dis- 
trict Court  at  New  York,  for  the  recovery  of  the 
amount  remaining  due  on  the  account.  On  Jan.  7, 
1867,  the  libel  of  Trask  in  the  said  suit  was  dismissed 
on  the  groimd  that  it  had  been  bronght  in  violation 
of  a  rule  of  the  Supreme  Court,  by  joining  ship 
and  owner.    No  opinion  was  given  upon  the  on- 

final  debt  or  the  effect  of  the  assi^ment.  On  the 
0th  April  1867,  the  ship  havmg  returned  to 
England  was  arrested  at  Liverpool  by  the  plain- 
tiffs, who  held  the  account  returned  to  them  by 
Trask,  and  claimed  the  balance  due  theron.  On 
the  part  of  the  defendants  it  waA  pleaded  that  the 
advances  were  not  for  procuring  necessai-ies,  but 
were  paid  for  necessaries  already  supplied,  and 
partly  for  procuring  and  paying  for  things  that 
were  not  necessaries.  One  Joseph  Stuart  was, 
at  the  time  of  the  advances  made,  and  of 
the  arrest  of  the  ship,  the  registered  owner 
of  one-fourth  part  of  the  ship,  and  the  defendants 
alleged  that  ne  held  this  share  as  trustee  for 
the  plaintiffs,  and  that  they  were  the  real  bene- 
ficial owners  of  such  share,  but  this  was  denied  by 
Joseph  Taylor  in  his  examination.  The  defendants 
further  alleged  that  the  advances  were  made,  not 
on  the  credit  of  the  ship  but  solely  on  the  personal 
credit  of  the  owners,  and  that  there  was  no  reason- 
able necessity  to  make  such  advances  without  first 
communicating  with  the  owners ;  that'the  assign- 
ment of  the  debt  to  Trask  vested  in  him  the 
right  to  sue  by  the  law  of  New  York,  and  that  he 
was  still  entitled  to  sue,  and  had  instituted  a  suit. 
Trask  had  abandoned  the  suit  in  rem,  and  had  ob- 
tained leave  to  proceed  iii  j7ergoiMi)ii,buthadnotdone 
so.  The  master  asserted  that  he  had  objected  to  the 
repairs  as  being  too  expensive,  as  he  considered 
such  an  outlay  unnecessary,  but  that  he  did  not 
stop  them  because  he  understood  that  Messrs. 
Taylor  were  part  owners.  The  other  facts  of  the 
case  are  fhlly  stated  in  the  judgment. 

Tho  Solicitor-General  (Sir  W.  B.  Brett)  and 
Vernon  Lutldngfon,  for  the  plaintiffs,  relied  upon 
The  West  Friegland  (Swa.  454).— This  was  an  ad- 


vance made  and  a  liability  incurred  in  order  to 
procure  necessaries  required : 

The  Sophie,  1  W.  Bob.  368. 
Aiilnir  Cohen  for  the  defendants. 

The  N.  R.  Gotfabrick,  Swa.  344 ; 

The  Twenfje,  14  Moo.  P.  C.C.  185;  a.  c.  Tlie    West 
Frie$land,  Swa.  456 ; 

The  Comiateate  de  FrigevHU,  Lnsh.  329 ;  4  L.  T.  Bep. 
N.  8.  713. 
June  30,  1868.— Sir  B.  Philumoee.— This  is  a 
suit   instituted   by   Messrs.   Taylor  and  Co.,   of 
Liver]>ool,  against  the  ship  UndeDteriter,  belonging 
to  Charles  Carrow  and  others,  of  New  York,  for  the 
sum,  I  was  informed  by  counsel  for  the  plaintiffs, 
of  4830{.  2«.  4d.,  as  stated  in  the  exhibit  B  annexed 
to  the  petition  (not  for  the  sum  of  5833Z.  lOt.  6d. 
as  set  forth  in  the  18th  article  of  the  petition), 
being  money  expended  for  necessaries  supplied  to 
this  ship  between  the  months  of.  Sept.  1825  and 
Feb.  1866,  at  Liverpool.    In  the  latter  month  the 
ship  being  fidly  repaired  sailed .  from  Liverpool, 
to  New  York,  and  was  arrested  on  her  return  to 
Liverpool  on  the  20th  April  1867,  and  the  court  is 
now  prayed  to  pronounce  the  sum  which  I  have 
mentioned  to  be  due  to  the  plaintiffs,  and  to  con- 
demn the  ship  inpayment  thereof  with  costs.  The 
defendants  in  their  answers  alleged  various  reasons 
why  the  prayer  should  not  be  complied  with,  to 
which  I  will  presently  advert.    But  I  must  first 
consider  the  admitted  and   proved  facts  in  the 
case.     I  must  take  it  to  be  admitted  that  the 
ship  arrived  at  Liverpool  in  Sept.  1865,  "  having 
encountered  very  severe  weather  in   the  course 
of  her   voyage,    and   being    on    her    arrival    at 
Liverpool     almost  -in    a    sinking    state"     (see 
Article  3  in  petition.) ;   that  she  was  consigned 
to  the  plaintiffs  as  agents  for  the  owners,  who 
received  the  freight,  the  balance  of  which  after 
deducting  the  amount  of  the  bill  drawn  upon  it 
by  the  captain  was  about  sufficient  to  pay  the 
snip's  ordinary  disbursements  at  Liverpool;  that 
the  ship  was  properly  surveyed  and  extensive  re- 
pairs done  to  her ;  tnat  large  sums  of  money  on 
the  ship's  account  were  paid  by  the  plaintiffs,  and 
liabilities  to  a  considerable  amount  incurred  by 
them  for  supplies  furnished  in  the  usual  manner, 
tradesmen  bringing  their  bills  signed  by  the  cap- 
tain to  the  office  of  the  plaintiffs,  who  thereupon 
discharged  them ;  that  the  captain  gave  all  the  orders 
and  certified  according  to  the  usual  course  all  the 
bills  to  be  correct ;  that  the  plaintiffs  have  not  been 
repaid   nor  reimbursed   by  the  owners  for  the 
moneys  which  they  have  advanced,  or  the  liabilities 
which  they  have  inctirred,  and  that  the  supplies  so 
furnished  to  the  ship  were  necessary  to  enable  her 
to  prosecute  her  voyage.    The  objections  advanced 
on  behalf  of  the  owners,  which  are  set  out  in  their 
answer,  or  in  the  argument  of  their  counsel,  against 
the  claim  of  the  plaintiffs  upon  the  ship,  may  be 
stated   under  the  following   heads : — First,  that 
the  plaintiffs  did  not  pay  the  sums  of  money,  nor 
incur  the  liabilities   in  the    petition  mentioned 
on  the  credit  of  the  ship,  but  solely  on  the  per- 
sonal credit  of  the  owners,  or  of  the  defendant, 
Charles    Carow    (the   managing    owner)    alone ; 
secondly,  that  the  money  was  advanced  as  in  an 
ordinary  mercantile  account,  between  correspon- 
dent and  correspondent,  that  the  advance  of  it  did 
not  constitute  a  maritime  lien  on  the  re«,  that  in 
fact  it  was  a  demand  for  a  balance  of  account  be- 
tween agent  and  principal,  for  which  a  common 
law  action  of  assumpsit  was  the  proper  remedy ; 
thirdly,  that  under  the  law  of  New  York,  the  debt 
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of  the  plaintiffs  being  a  ehote  in  action,  was  assign- 
able, so  as  to  vest  the  legal  right  in  the  assignee, 
and  bad  been  duly  assigned  by  the  plaintiffs  to  a 
Mr.  Trask,  of  New  York,  and  that  they  have,  conse- 
qaentlj,  no  right  to  sue  in  this  court ;  fourthly, 
that  uiey  are  part  owners,  and,  on  that  ac- 
count, are  incapacitated  from  brinnng  this  suit. 
With  respect  to  the  first  objection,  1  do  not  think 
it  is  sustained  by  the  evidence  as  to  the  facts 
in  this  case,  and,  indeed,  it  was  not  much  in- 
sisted upon  by  counsel,  except  in  so  far  as  it 
is  connected  witit  the  second  and  next  head  of 
objection.  This  is  by  far  the  most  serious  ob- 
jection, and  deserves  very  careful  consideration. 
The  petition  in  this  case  was,  according  to 
the  statement  of  the  Solicitor-General  originallv 
intended  to  be  a  special  statement,  upon  which 
sn  agreement  was  to  be  founded ;  the  agreement 
was,  nowever,  broken  off,  but  the  special  character 
of  the  petition,  which  contains,  as  it  should  seem, 
part  of  the  defendant's  case,  remains.  Mr.  Joseph 
Taylor  has  been  examined  and  cross-examined 
before  me  at  considerable  length,  but,  with  re- 
spect to  the  point  under  immediate  consideration, 
it  is  enough  to  say  that  he  appears  to  have  been  an 
agent  for  Messrs.  Carow  and  Co.  for  many  years. 
The  accounts  which  have  been  put  in  show  that 
the  plaintiffs  acted  as  brokers  and  agents  in  the 
matter  of  several  ships,  and  that  they  forwarded 
d^tor  and  creditor  accounts,  acting,  in  fact,  as 
general  agents.  It  appears  to  have  been  their  habit 
to  send  in,  not  only  particular  accounts  for  each 
ship,  but,  at  stated  periods,  general  accounts  for  all 
the  ships  for  which  they  were  agents  or  brokers. 
In  the  case  of  the  Wett  Friesland  (Swa.  465)  my 
predecessor  decided  that  "  there  is  nothing  in  the 
Act  to  exclude  agents  from  suing,  and  nothing  iu 
the  relation  itself  apart  from  positive  law,  as  is 
dearly  illustrated  by  the  continental  law."  This 
judgment  was,  it  is  true,  reversed  by  the  Privy 
Council,  but  upon  a  ground  of  fact  which  left  this 
exposition  of  tne  law,  as  well  as  another  to  which 
I  will  hereafter  advert,  unaffected.  If  the  evidence 
in  this  case  had  established  that  this  suit  was 
brought  to  recover  the  balance  of  an  account,  or  in 
order  to  obtain  a  general  balance  of  accounts,  I 
should  hold  that  I  was  bound  by  the  decisions  of  the 
Privy  Council  in  the  Twenlje,  which  was  an  appeal 
trata  the  decision  in  the  Wett  Frieslcmd,  after- 
wards called  The  Twentje  (13  Moo.  P.  C.  C.  185; 
Swa.  454),  and  by  the  decision  of  my  prede- 
cessor in  The  Comptette  de  FregevUle  (««p.),  to 
hold  that  this  court  nad  no  jurisdiction  to  enter- 
tain the  suit.  But  I  think  that  the  present  case  is 
materially  distinguished  from  these  cases.  This 
suit  is  instituted,  not  to  recover  any  particular  or 
selected  item  of  a  general  account,  but  the  whole 
of  the  sum  expended  upon  this  particular  occasion 
in  payment  of  the  necessaries  required  by  the 
exigencies  of  the  ship,  and  without  which 
she  oonld  not  have  prosecuted  her  voyage. 
With  regard  to  the  tnird  objection,  I  think 
the  fair  result  of  the  admissions  in  court, 
and  of  the  evidence  is  that  the  plaintiffs,  owing 
Trask  a  considerable  sum  of  money,  transferred  by 
indorsement,  under  the  Ipw  of  New  York,  their 
account  in  respect  of  other  vessels  with  Charles 
Garrow,  the  managing  owner;  that  Trask  recovered 
sufScient  payment  for  his  purpose  from  Charles 
Garrow,  the  latter  expressly  stating  at  the  time 
"  that  the  said  payment  was  not  on  account  of  the 
Underwriter  "  (Art.  12) ;  that  Trask  subsequently 
VoL  XXV.,  N.S,  No.  G24. 


instituted  a  suit  in  the  Court  of  New  York  against 
the  Underwriter  and  her  owners ;  that  this  suit  was 
dismissed  "  on  the  ground  that  it  had  been  brought 
in  violation  of  the  17tli  Admiralty  rule  of  the 
Supreme  Court  by  joining  the  ship  and  owner. 
No  opinion  was  given  upon  the  original  debt  or 
the  effect  of  the  assignment "  (Art.  14).  It  ap- 
pears to  be  admitted  and  proved  that  the  account 
with  the  endorsement  has  been  delivered  up  by 
Mr.  Trask  to  Mr.  Joseph  Taylor,  and  is  now  in  the 
possession  of  the  plaintiffs;  and  that,  notwith- 
standing the  formal  language  of  the  transfer,  Mr. 
Trask  has  no  longer  any  mterest  in  the  instru- 
ment. I  am  not  embarrassed,  therefore,  by  any 
consideration  as  to  the  plaintiffs  having  parted 
with  their  right  to  sue,  or  as  to  there  being  a  lit 
alibi  pendens  in  the  matter  now  before  me. 
Fourthly,  it  remains  to  consider  the  objec- 
tion that  the  plaintiffs  are  part  owners;  and, 
first,  as  to  the  facts :  the  defendants  themselves 
allege  in  their  answer  that  Joseph  Stuart  was  and 
stillis  the  registered  owner  of  one-fourth  part  of 
the  said  ship,  but  he  held  and  still  holds  the  said 
one-fourth  part  as  trustee  for  and  to  the  use  of  the 
plaintiffs,  who  at  the  time  of  the  said  transactions 
were  and  still  are  the  real  and  beneficial  owners  of 
such  one-fourth  part  of  the  said  ship"  (Art.  3). 
The  defendants  now  contend  that  Stuart  is  mort- 
gagee; but  they  have  given  no  evidence  on  this 
point.  It  is  true  that  in  the  letters  which  they 
nave  put  upon  cross-examination  into  the  hands  of 
Mr.  Taylor,  it  appeared  that  Trask,  in  the  summer 
of  I860,  wrote  a  letter  to  Joseph  Taylor,  the  lan- 
guage of  which  assumed  that  Joseph  Taylor  still 
retained  the  fourth  part  in  the  ship ;  and  that  in  his 
answers  Taylor  does  not  deny  this  assumption ; 
but  he  has  sworn  in  his  evidence  before  the  court 
that  he  had  parted  with  all  his  interest  in  the  said 
fourth  share  in  the  summer  of  1865  to  Mr.  Stuart ; 
and  I  do  not  think  that  I  should  be  warranted  on 
the  evidence  before  me  in  holding  him  to  be 
guilty  of  deliberate  perjury.  Secondly,  as  to  the 
law.  IntheTre«<JVie«2ane{(»up.)mypredecessorsaid 
"  that  Mr.  Bremer  was  himself  a  pjirt  owner,  is  only 
a  technical  objection.  At  common  law  partner 
cannot  sue  partner,  but  that  is  a  rule  which  does 
not  obtain  in  this  court,  and  here  the  property  is 
sued  and  not  the  co-partner."  Perhaps  the  state- 
ment would  have  received  some  modification  fi-om 
the  learned  jndg^,  in  the  case  of  a  partner,  who 
is  concerned  in  the  particular  voyage  for  the  pro- 
secution of  which  the  ship  has  been  supplied  with 
necessaries,  and  for  the  payment  of  which  neces- 
saries the  ship  is  arrested,  but  Dr.  Lushington's 
enunciation  of  the  law  and  practice  of  the  court 
certainly  applies  to  the  circumstances  of  this  case. 
Upon  the  whole  I  am  of  opinion  that  I  must  grant 
the  prayer  of  the  plaintiffs,  subject  to  any  reference 
which  may  be  necessary  to  the  registrar,  assisted 
by  merchants. 

Proctors  for  the  pluntiffs,  Pritchard  and  Sont. 

Solicitors  for  the  defendants,  Field  and  Co. 
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-COUKT  OF  APPEAL  nr  CEAB'CEXIT. 

Beported  by  Thoxas  Brooksbani  and  E.  Stbwajit  Bocke, 
Esqn.,  BartiBtera-ot-lAw. 

Tnegday,  Jan.  17. 
(Before  the  Lobo  Cuaxcellor  (Hatherley). 
Bayspoole  v.  Collins. 
StattUe  27  Eliz.  c.    4 — Ccmsideralion — Voluntary 
HltUment — Loan. 
■  Stilt  t)istUntcd  hy  a  mortgagee  seeking  to  set  aside 
a  settlemetit  made  previously  to  tlie  mortga*/e,  on 
the  grouiut  that  it  was  voluntary.    At  the  twive  of 
making  the  settlement,  a  friend  of  tJte  settlor  ad- 
vanred  him  1601.  o»  his  promissory  note,  which 
ouihled  him  to  meet  sofine  pressing  demands,  and 
at  the  same  iiiiie  jiersundea  him  to  inakethe  settle- 
ment in  question  on  his  wife  and  children.     The 
ouly  consideration  expressed  in  tlie  settlement  was 
"  dicers  good  ca  uses  and  considerations." 
Meld  (affirming  tlie  decision  of  James,   V.C.),  upon 
tlie  evidence,  that  Hie  loan  was  tli^  consideration, 
for  the  settlement,  which,  tlierefore,  was  not  volun- 
tary. 
Tlie  smallness  of  the  consideration  for  a  settlement  is 
not  a  matter  into  which  tlie  court  will  go,  except  so 
far  as  it  is  evidence  tliai  the  traaiscxtion  was  a 
frandident  one. 
"This  was  an  appeal  from  a  decision  of  James,  V.C. 
The  bill  was  filed  for  the  purpose  of  overthrowing 
a  settlement  of  land,  on  the  ground  that  it  was 
Toluntary,  and,  as  such,  void,  under  the  statute 
27  Eliz.  c.  4,  against  the  plaintiff  as  a  purchaser. 
Abraham  Culy,  at  the  date  of  the  settlement  in 
•  question,  was  seised  in  fee  of  the  land  comprised 
in  it,  subject  to  a  mortgage  to  the  defendants, 
G.  and  J.  G.  Collins.    The  interest  being  in  arrear, 
the  mortgagees  took  steps  to  enter  into  possession. 
Abraham  Culy  then  settled  the  equitv  of  redemp- 
tion in  the  mortgaged  property  on  his  wife  and 
children,    appointing   the  two   other    defendants 
trustees.     The  equity  of  redemption  was  stated  to 
■be  worth  2000{.     At  the  time  of  this  settlement  a 
friend  of  the  &mily  lent  Abraham  Culy  150{.  on 
>fais  promissory  note,  payable  on  demand.    By  this 
means  Culy  paid  the  interest  due  to  his  mort- 
;  gagees,  and  was  relieved  from  his  immediate  em- 
■  barrassments.      According  to  his    evidence,   the 
loan  and  the    settlement  were   entirely  distinct 
"transactions ;  but,  according  to  the  lender's  evi- 
<lence,    the  loan  was   made  conditional    on  the 
execution  of  the  settlement.    The  settlement  itself 
was  expressed  to  be  in  consequence  of  the  natural 
love  and  affection  which  he  bore  to  his  wife,  Sarah 
Jane  Culy  and  children,  "  and  for  divers  other  good 
causes  and  considerations."      Some  time  after  the 
execution  of  the  settlement  Abraham  Culy  was 
a4iudicated  bankrupt,   and  the  debt  of  1502.  was 
proved  against  him,  but  this  bankruptcy  had  since 
been  annulled.      Culy  had  subsequently  purported 
to  mortgage  the  property  to  the  plaintiff  for  250Z., 
who  filed  his  bill  for  a  declaration  that  the  settle- 
ment was  void  against  him,  and  for  redemption 
against  the  first  mortgagees.    The  mortgage  to 
the  plaintiff  was  stated  to  have  been  made  for  the 
r  mere  purpose  of  upsetting  the  settlement. 

In  "the  court  below,  the  Vice-Chancellor  de- 
livered the  following  judgment:  —  "I  am  of 
opinion  that  in  this  case  the  plaintiff's  bill  fails. 
It  seems  to  me  that  on  the  authorities  being 


investigated,  it  resolves  itself  into  a  question  of 
fact.  The  statute,  in  terms,  only  makes  convey- 
ances void,  which  are  made  with  a  fraudulent 
intent  to  defraud  subsequent  purclmsers ;  and  the 
remedy  was  intended  to  be  given  to  such  persons 
as  should  be  defrauded  thereby.  A  series  of  very 
early  decisions  established  that  where  a  settle- 
ment was  made  voluntarily,  although  there  was  no 
evidence  from  which  a  conclusion  of  fraud  could 
be  drawn,  its  being  merely  voluntary  was  conclu- 
sive  evidence  that  it  was  made  with  the  intent 
aimed  at  by  the  statute,  and  it  was  therefore  void. 
These  decisions  have  not  met  with  universal 
approbation,  and  the  judges  of  this,  court  have 
modified  them  to  this  extent,  that  if  a  settlement 
was  really  made  not  voluntarily  but  upon  any 
good  consideration,  where  there  was  a  bargain, 
and  the  settlor  was  induced  by  it  to  make  the 
settlement,  the  court  would  not  look  at  the  extent 
of  the  consideration,  but  consider  that  the  con- 
sideration was  made  hond  fide  on  that  bargain,  and 
uphold  it ;  also  that  the  smallness  of  the  considera- 
tion is  not  a  matter  into  which  the  court  will 
go,  except  so  far  as  it  is  evidence  that  the  trans- 
action was  a  sham.  Now,  here,  if  the  story 
of  the  plaintiff  is  true,  it  seems  to  me  impos- 
sible to  deny  that  the  settlement  was  not  merely 
voluntaiy  on  the  part  of  the  settlor.  He  was 
in  considerable  embarrassment;  he  could  not 
pay  the  interest  on  his  mortgage;  it  had  h^eux 
caned  for,  and  the  mortgagees  had  given  notices 
to  the  tenants  to  pay  their  rents  to  them.  It  vros, 
therefore,  of  the  utmost  importance  to  him  to  get 
rid  of  that  difficulty,  and  a  mend  of  his  and  of  his 
family  said,  "  I  will  advance  you  the  money  if  yon 
will  execute  a  settlement  on  your  wife  and  children, 
and  not  unless  you  do  so."  It  appears  to  me  that 
it  is  quite  open  to  a  man  to  say  to  another,  "  I  will 
assist  you  as  a  friend  if  you  will  do  what  I  think 
right  to  the  other  members  of  your  family."  And 
I  cannot  draw  any  distinction  between  this  case 
and  that  of  Thompson  v.  Whitmore  {infra),  in  whidi 
the  mother  made  an  advance,  and  got  a  mortgage 
security  for  her  old  debt  as  well  as  her  advance, 
and  stipulated  at  the  same  time  that  there  should 
be  a  settlement  made  for  the  benefit  of  certain 
members  of  the  family.  And  if  that  was  sufficient 
consideration,  it  is  difficult  to  say  that  the  loan 
here  was  not  sufficient  also.  It  is  true  that  tbe 
promissory  note  was  payable  on  demand,  but  even 
a  loan  on  a  note  payaole  on  demand  may  be  of 
immense  importance  to  a  man  in  difficulties,  and 
it  was  BO  here.  There  is  no  doubt  that  1502.  passed 
from  one  hand  to  another,  and  though  there  was 
no  doubt  a  right  of  action  to  recover  it,  there  is 
nothing  to  show  what  that  ri^ht  might  have 
resulted,  in.  The  Mend  parted  with  his  money  to 
the  settlor,  and,  though  he  reserved  a  right  to 
recover  it,  that  was  also  the  case  in  the  aatnority 
cited.  There  being  then  sufficient  consideration 
in  point  of  law  to  sustain  the  deed,  if  there  was  a 
bai^gain  to  that  effect,  I  have  to  consider  whether 
there  was  such  a  bargain.  [His  Honour  here  eom- 
mented  on  the  evidence,  and  held  that,  as  a  foot, 
there  was  a  bargain  for  the  setdement,  and  con- 
tinued :]  I  am  of  opinion  that  there  is  a  conside- 
ration, and  that  it  is  not  a  sham  or  a  fraudulent 
one ;  and,  having  regard  to  all  the  circumstances 
of  the  case,  and  not  having  been,  I  hope,  unduly 
influenced  by  them,  it  is  with  pleasure  that  I  dis- 
miss this  bill  with  costs.  The  plaintiff  appealed. 
Kay,  Q.C.  and  Alextmder,  for  Uie  appeUant,  con- 
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tended  that  Ihe  loon  was  given  by  way  of  induce- 
ment oniy,  and  not  by  way  of  bargain,  and  that 
the  case  was  distinguished  &om  those  cited  by  the 
defendants  in  the  court  below. 

Fry,  Q.C.  and  /.  M.  Fletclier,  for  the  defendants, 
were  not  called  npon. 

The  following  cases  were  cited  in  the  court 
below: 

Holmes  t.  Penney,  28  L.  T.  Bep.  156 ;  3  K.  &  J.  90 ; 

Ford  V.  Sluart,  15  Bear.  493 ; 

Roe  T.  Mittw,  2  Wils.  C.  P.  356  ; 

MiddUlon  y.  Lord  Kenyan,  2  Yes.,  Jtm.,  391 ; 

Thompton  v.  Whitmore,  3  L.  T.  Eep.  N.  S.  845 ; 

Pott  ▼.  Todhunter,  2  CoU.  Ch.  Ca.  76; 

Totmend  t.  Taker,  14  L.  T.  Bep.  N.  S.  531 ;  35  L.  J. 
608,  Ch. 
The  LoKD  CiiAJiCBLLDB  (Hatherlcy). — I  think  I 
ought  not  to  call  upon  you,  Mr.  Fry.  With  regard 
to  the  observation  which  was  made  by  counsel  that 
purchasers  would  hardly  know  how  they  are  to 
deal  with  property  situated  as  this  is  where  there 
kas  been  a  voluntary  settlement,  I  don't  think  any- 
thing could  be  more  unsatisfactory  than  what  we 
find  the  state  of  the  law  to  have  been,  when  a  per- 
son with  full  and  distinct  knowledge  of  a  volun- 
tary settlement  was  liable  to  be  defrauded.  It  is 
quite  established  that  a  settlor  cannot  get  rid  of 
Bach  a  settlement  directly.  He  can  only  do  so  in- 
directly by  making  a  mortgage  of  the  property  to 
somebody  else  for  the  purpose  of  assisting  him  to 
destroy  it.  Now,  it  is  not  for  me  to  say  whether 
that  state  of  the  law  is  satisfactory,  or  whether  the 
mode  of  remedying  some  of  the  evil  which  may 
enable  a  person  to  commit  a  fraud  has  diminished 
the  extent  of  the  mischief,  by  holding  that  a  small 
and  inadequate  consideration  is  sufficient  to  support 
8nch  a  settlement  under  the  statute  of  Elizabeth. 
But  as  it  is,  a  very  small  consideration  is  admitted 
to  be  sufficient.  If  this  bargain,  which  is  alleeed 
to  have  been  entered  into,  was  really  made,  then 
we  have  this  fact  established,  that  in  consideration 
cS  an  advance  of  1502.  to  the  settlor,  he  agreed  to 
execute  this  settlement  upon  his  wife  and  uiildreu. 
That  being  the  case,  the  authorities  are  sufficient 
to  show  that  such  a  consideration,  although  merely 
by  way  of  loan  secured  by  a  promissory  note,  hse 
been  held  to  be  sufficient  to  support  such  a  settle- 
ment. The  question,  therefore,  is  whether  in  this 
case  there  was  or  was  not  such  a  bargain  as  that 
which  is  asserted  to  have  taken  place.  Some 
carious  circumstances  have  happened  in  the  course 
of  the  inquiry,  but  I  think  they  may  be  reconciled 
in  this  way:  I  have  very  little  doubt  that  the 

fentleman  who  prepared  this  settlement,  although 
e  may  have  been  a  very  good  lawyer,  was  not 
acquainted  with  the  length  to  which  the  cases  have 
gone  in  supporting  settlements  of  this  description, 
and  was  not  aware  that  an  advance  of  150Z.  to  the 
settlor  as  a  loan  secured  by  a  promissory  note 
would  be  sufficient  to  support  a  settlement  of  pro- 
perty worth  1000/.  at  least,  or  1300Z.  more  than  it 
was  mortgaged  fbr,  as  against  subsequent  pur- 
chasers ;  and,  therefore,  although  he  was  very  de- 
sirous of  making  an  effective  settlement,  yet,  in  send- 
ing instructiouB  to  counsel  to  prepare  this  settle- 
ment, he  only  seems  to  have  instructed  him  to  say 
that  it  was  for  marriage  and  divers  good  considera- 
tions. 27othing  was  said  about  the  15(^.,  and  it  is  to 
be  observed  that  there  is  nothing  to  be  found  in  the 
deed  about  the  150/.  beint;  the  consideration.  All 
these  are  sti"ong  bets  which  are  deserving  of  very 
great  consideration  in  coming  to  a  conclusion  in 
this  case;  still  I  feel  with  the  Vice-Chancellor, 


that  I  cannot  reject  the  evidence  before  me»- 
strongly  supported  as  it  is  by  the  surrounding - 
circumstances.  This  gentleman  who  lent  the  1501., 
and  who  is  a  first  cousm  once  removed  of  the  wife,- 
was  anxious  that  a  settlement  should  be  made 
upon  the  wife  and  children,  and  finding  an  appli- 
cation to  him  for  advice  from  the  husband  in  con- 
sequence of  the  pecuniary  difficulties  in  which  the 
latter  found  himself,  he  says,  to  use  his  expression,. 
"  As  an  inducement  for  him  to  do  so,  I  agreed  to 
advance  the  sum  of  1502.  to  enable  him  to  pay  the 
interest  on  his  mortgage  and  hie  other  outstanding 
debts."  He  further  says :  "  I  offered  him  150L 
upon  his  promissory  note  to  get  him  out  of  his 
immedi^e  difficulties,  and  he  in  consideration  of 
that  agreed  to  execute  a  settlement."  Mr.  Kay 
maintained  that  even  if  it  were  put  as  an  induce- 
ment, and  if  it  were  done  upon  that  induce- 
ment, it  would  not  be  sufficient.  But  I  think  if  a 
man  is  induced  to  do  a  thing  upon  the  faith  of  1501. 
being  paid  to  him,  that  is  a  bargain  between  the 
parties,  whether  the  word  describing  the  transaction 
De  "  inducement"  or  "  bargain."  The  question  is 
twofold — whether  the  agreement  at  the  date  of  the 
settlement  to  advance  150Z.  led  this  man  to  do- 
that  which  the  party  who  lent  the  money  asked 
him  to  do,  namely,  to  make  a  settlement;  and 
whether  the  person  who  agreed  to  advance  the- 
1502.  consented  to  do  so  upon  that  understanding, 
but  not  otherwise,  and  by  means  of  that  offi}r  to 
advance  the  money,  induced  the  man  to  make  the 
settlement.  If  that  were  so,  I  apprehend  that  is  a 
consideration  in  every  sense  and  meaning  of  the- 
word  "consideration."  [His  Lordship,  having- 
gone  minutely  through  the  evidence,  and  held  that 
It  fully  bore  out  the  statement  of  the  defendants,, 
continued :]  I  am  the  more  induced  to  give  credit 
to  the  story  of  these  gentlemen  from  the  fact  that 
there  has  been  no  attempt  to  cross-examine  these- 
parties.  There  is  nothing  to  shako  their  testimony 
or  to  suggest  that  their  reasonable  statement  is 
otherwise  than  true.  The  question  might  have- 
been  put,  when  did  they  first  take  up  the  notion 
about  this  sum  being  the  consideration  for  the 
settlement,  instead  of  being  a  transaction  wholly 
apart  and  separate  from  the  settlement  ?  It  may, 
however,  be  said  that,  very  wisely,  they  wei-e  not 
asked.  Cross-examination  sometuuee  brings  out 
a  case  against  you  stronger  than  it  is  originally 
pat ;  stifl,  if  the  parties  do  not  choose  to  have  the 
thing  thoroughly  sifted  and  sworn  to,  they  must- 
take  the  consequences.  On  the  other  side,  we  have 
it  distinctly  and  positively  sworn  that  the  settle- 
ment was  for  valuable  consideration.  In  that 
state  of  things  I  cannot  discredit  the  evidence  of ' 
those  witnesses,  and  say  that  every  word  they 
have  uttered  is  untrue.  Under  these  circum- 
stances, I  do  not  think  it  possible  for  me  to  vary 
the  decree  of  the  Vice-Chancellor.  The  Vice- 
Chancellor  has  dismissed  the  bills  with  costs,  and 
I  apprehend  I  ought  not  to  interfere  with  that 
decree  unless  I  saw  sufficient  grounds  fbr  so  doing. . 
The  parties  were  told,  upon  the  17th  July,  that 
the  settlement  was  not  a  voluntary  one,  but  for 
valuable  consideration,  and  that  if  tney  proceeded 
to  take  any  steps  they  must  do  so  at  their  peril. 
They  filed  this  bfll,  they  did  so  at  their  peril,  and 
they  must  be  made  to  pay  the  costs.  The  appeal 
will,  therefore,  be  dismissed  with  costs. 

Solicitors  :   Blnke  and  Snow ;  George  F.  Smith, 
for  CoUia8,  Wisbeach. 
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June  21  and  26. 

(Before  the  Lord  Chanceixoh  (Hatherley). 

Ttlbe  v.  Yates. 

Usurious   eoniraet — Minor — Exorbitanl    interest — 

31  ^  32  Viet.  e.  4f— Equitable  relief— Costs. 
The  jurisdiction  of  this  court  over  uneonseionahle 
bargains  is  not  affected  by  the  repeal  of  the  usury 
laws,  or  by  the  31  ^  32  Vict.  c.  4,  as  to  dealings 
wUh  reversionary  interests. 
An  exorbitant  rate  of  interest  agreed  to  be  paid  by  a 
young  and  needy  man  on  the  security  of  property 
inreversion,heldbyan  indefeasible  title,  is  unfair 
dealing  within  the  31  ^  32  Vict.  c.  4. 
Where  a  young  man  charged  his  reversionary  interest 
with  exorbitant  sums  for  interest  on  loans  princi- 
pally made  to  his  brother,  an  infant,  the  court 
decreed  the  charge  to  stand  as  security  only  for 
the  sums  actually  advanced,  and  for  interest  at  bl. 
per  cent. 
This  was  an  appeal  ^0J  the  defendants  from  a  de- 
cree  of  Vice-Cnancellor  Stuart.    The  facts  arefully 
stated  in  the  report  of  the  case  in  the  court  below 
(23  L.  T.  Eep.  N.  S.  447).    The  suit  was  instituted 
to   set  aside  a  security  given  by  the  late  Lord 
Arthur  Clinton,  on  the  ground  of  exorbitant  in- 
terest having  been  charged  on  certain  bills,  and 
the  Vice-Chancellor    decreed    that   the    security 
should  stand  for  the  sum  advanced  only,  with  in- 
terest at  52.  per  cent. 

Dickinson,  Q.C.  and  F.  T.  While,  for  the  defen- 
dant Dicker,  submitted  that  the  plaintiff  having 
failed  to  established  the  allegations  of  fraud  in  the 
bill,  his  case  failed  ah  initio.  Since  the  repeal  of 
the  usury  laws,  a  mere  exorbitant  rate  of  interest 
could  not  be  urged  as  an  objection  to  a  transaction 
of  this  kind.  In  the  case  of  Miller  v.  Cook  (22 
L.  T.  Bep.  N.  S.  740),  which  was  decided  since  the 
passing  of  the  Act,  there  were  circumstances  which 
operated  on  the  mind  of  the  court  other  than  the 
mere  rate  of  interest.    They  also  referred  to 

Webster  r.  Cook,  16  L.  T*.  Bep.  N.  S.  821 ;  L.  Bep. 

2  Ch.  App.  542 ; 
Wyat  T.  Cook,  18  L.  T.  Eep.  N.  S.  12 ; 
Potter  T.  Bdwards,  "^S  L.  J.  468,  Ch. ; 
Lane  ▼.  Horlock,  5  H.  of  L.  Caa.  580 ; 
night  T.  Bead,  9  Jnr.  N.  S.  1016; 
Benyon  r.  Fitch,  35  Bear.  570 : 
Croft   T.  Graham,  9  L.  T.  Bep.   tf.  S.  112,  589; 

2  De  O.  J.  A  S.  155  ; 
31&32Vioto.  4.  * 

Oreene,  Q.C.  and  C.  Browne  for  the  defendant 
Yates. 

Karsldke,  Q.C.  and  E.  C.  WiUis,  for  the  plaintiff, 
were  not  called  upon. 

The  LoBD  Chanceixob  (Hatherley). — I  need  not 
trouble  you  Mr.  Karslake  in  this  case.  I  have 
been  repeatedly  told  in  the  course  of  argument 
that  I  am  to  obey  the  law.  It  is  said  that  the 
Qsury  laws,  which  prevented  a  usurious  rate  of 
interest  being  taken,  are  repealed,  and  that  this 
court  is  not  paramount  to  that  law.  I  have  also 
been  told  that  with  regard  to  the  sale  of  rever- 
sionaiT  interests,  the  mw  has  been  repealed,  and 
that  this  court  is  not  paramount  to  that  law,  by 
which  it  is  laid  down  that  a  transaction  with 
regard  to  the  sale  of  reversionary  interests  is  not 
to  be  set  aside  merely  on  the  ground  of  inade- 
quacy of  price.  I  am  one  of  wose  who  firmly 
believe  that  those  regulations  are  very  wise  regu- 
lations in  many  respects.  It  is  not  becoming  in  a 
court  of  justice  to  approve  or  disapprove  of  what 
the  Legislature  in  its  wisdom  has  thought  fit  to 


do;  but  the  Legislature  has  not  repealed,  and 
I  hope  sincerely  that  in  its  wisdom  it  never  will 
repeal,  the  protection  thrown  by  this  court  around 
unwary  young  men  who  are  in  the  hands  of  un- 
scrupulous persons  ready  to  take  advantage  of  their 
necessities.  This  ease  appears  to  be  clearly  and 
distinctly  one  of  fact.  It  has  nothing  to  do  with  the 
amount  of  interest  received,  although  I  can  hardly 
help  going  into  the  general  question  of  considera- 
tion. The  question  is,  whetuer  these  young  men 
have  been  circumvented  or  not.  I  apprehend  the 
reason  of  the  old  law  being  repealed  was  that  it 
was  found  that  the  law  had  been  extended  to  an 
extravagant  degree.  The  doctrine  originated  in 
the  protection  thrown  by  this  court  around  young 
men  whose  necessities  were  pressing  upon  them, 
and  the  principle  was  chiefly  applied  to  expectant 
heirs  of  real  property,  but  it  was  gradually  extended 
to  certain  persons  who  had  reversionary  interests 
of  any  kind.  I  suppose  it  was  fancied  that  it  was 
incumbent  to  deal  strictly  with  the  person  who  was 
entitled  to  real  property,  however  you  might  deal 
with  a  person  entitled  to  other  property.  I  mean 
that  that  was  the  original  supposition ;  and,  there- 
fore the  rule,  that  a  man  cannot  set  aside  a  trans- 
action merely  because  be  has  not  got  as  much. 
money  for  it  as  he  might  have  got,  has  been 
decided  to  apply  to  all  property,  and  not  only  to 
real  property.  Looking  at  the  transactions  in 
their  naked  character,  what  have  we  plainly  and 
distinctly  proved  in  this  case  P  According  to  Mr. 
Dicker's  answer  the  case  is  this :  A  young  man  of 
nineteen  comes  to  him  introduced  by  a  person 
older  than  himself,  and  both  Mr.  Yates  and  Mr. 
Dicker  in  their  cross-examination  say,  "  We  knew 
at  the  time  Lord  Albert  was  introduced  to  us  that 
be  was  a  minor."  We  next  find  what  Mr.  Dicker 
himself  states  is  the  histoiy  of  the  transaction. 
He  says,  "In  July  1864,  Lord  Albert  Sydney 
Pelham  Clinton  was  introdued  to  me  by  his  friend 
Mr.  A.  Wilbraham,  and  they  then  requested  me  to 
obtain  the  discount  of  a  bill  of  exchange  dated  the 
22nd  July  1864  for  the  sum  of  6001.  drawn  by  the 
said  A  Wilbraham  upon  and  accepted  by  the  said 
Lord  Albert  Sydney  Pelham  Clinton,  and  payable 
three  months  si ter  the  date  thereof ;  and  tne  said 
A  Wilbraham  gave  me  directions  as  to  the  sum  I 
was  to  allow  for  the  discount  thereof,  and  as  to  the 
sum  I  was  to  retain  out  of  the  proceeds  thereof  for 
my  commission  on  obtaining  the  discount  of  the 
said  bill  of  exchange,  and  that  the  balance  thereof 
was  to  be  handed  to  Mr.  Wilbraham.  I  applied 
to  the  defendant  Frederick  Yates  to  discount  the 
said  bill.  The  said  defendant  did  so,  and  handed 
to  me  520Z.,  the  amoimt  thereof,  less  the  discount 
as  agreed  to  and  directed  to  be  allowed  by  the 
said  Mr.  A.  Wilbraham;  and  on  the  25th  July 
1864  I  handed  4802.,  the  proceeds  of  such  bill  less 
my  commission  for  obtaimng  the  said  discotmt,  as 
agreed  to  by  the  said  Mr.  A  Wilbraham,  to  the 
said  Mr.  A.  Wilbraham."  It  appears  that  Mr. 
Wilbraham  manages  the  whole  transaction,  of 
which  he  is  to  have  the  sole  benefit,  and  I 
dare  say  the  commission  was  not  an  unreason- 
able one  considering  the  risk  of  the  advance. 
But  what  I  do  say  is  this,  that  those  who  en- 
gaged a  young  man  to  put  his  name  to  a  bill, 
knowing  aim  to  be  a  mmor,  have  no  right  to 
insist  on  payment  of  that  money  by  that  young 
man,  unless  it  be  after  he  had  attained  his  full  a^ 
with  full  knowledge  of  the  circumstanoes,  and  with. 
fail  and  adequate  advice  as  to  his  position,        as 
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to  his  being  under  no  necessity  whatever,  honoor- 
ftble  or  I^ral,  to  pay.  I  say  "  honourable  "  as  weU 
as  "  l^;al> '  because  nobody  can  pretend  that  a 
yonng  man  who  does  not  get  a  single  sixpence  oat 
of  the  transaction  is  honourably  bound  in  such  a 
matter.  Here  is  a  young  man  brought  as  a  victim 
by  some  needy  person  who  wants  money,  and  these 
persons.  Dicker  and  Yates,  get  him  to  put  his 
name  to  a  bill  in  order  that  hereafter  they  may 
have  a  lever  npoa  him  in  any  subsequent  trans- 
actions which  may  take  place  between  them. 
Accordingly  that  lever  they  have  when  subsequent 
transactions  take  place.  The  next  thing  that 
happens  is  that  Lord  Albert  wants  some  money 
when  he  comes  of  age.  He  has  found,  by  these 
peculiar  dealings,  how  easily  it  is  got,  and  he  goes 
to  Dicker  and  asks  for  money.  What  Dicker  tells 
OB  of_  this  transaction  as  regards  Lord  Arthur, 
whoni  the  present  plaintiff  represents,  is  as  follows : 
Lord  Arthur  had  not  had  anything  to  do  with  this 
bill,  or  been  informed  of  anything  concerning  it, 
but  when  in  1866  Lord  Albert  wants  money,  then 
he  brings  forward  his  brother  as  being  a  person 
likely  to  assist,  and  his  brother  signs  that  remark- 
able memorandum  which  is  set  out  in  Mr.  Dicker's 
answer,  and  which  he  wishes  Dicker  to  assent  to, 
viz.,  "  that  the  bill  shall  be  renewed  fi-om  time  to 
time  f<or  a  twelvemonth,  and  not  be  put  into  circula- 
tion." He  says :  "  On  the  26th  Feb.  1866  Lord  Albert 
Clinton,  but  not,  I  believe,  accompanied  by  his 
brother.  Lord  Arthur  Clinton,  called  upon  me,  and 
I  then  informed  him  that  I  had  ascertained  I  conld 
raise  money  upon  their  bills  of  exchange,  but  that 
the  disconnter  required  the  former  bill  for  600L  to 
be  taken  up."  Lord  Albert,  of  course,  would 
know  all  about  the  fiicts  of  that  bill,  and  he  is 
told  this :  "  That  bill  was  to  be  taken  up,  and 
the  amonnts  of  the  bills,  and  the  terms  upon  which 
the  same  were  to  be  discounted  and  the  commission 
I  was  to  receive  on  obtaining  such  discount  were 
discussed  and  agreed  uponl)etween  us,  and  the 
said  Lord  Albert  Clinton  directed  me  out  of  the 
proceeds  of  such  bills  to  take  up  the  said  overdue 
dUI  for  6001.,  and  to  pay  interest  thereon,  for  the 
sixteen  months  it  had  oeen  overdue,  the  sum  of 
IQOL"  Here  there  is  a  bill  as  to  which  they  had 
no  more  ckum  against  Lord  Albert  than  against 
anyone  in  this  court,  and  yet  he  is  to  take  np  this 
bill  without  being  informed  that  he  is  under  no 
liability  to  take  it  up,  without  being  told  that  it 
was  impossible  it  should  be  put  in  circulation  now, 
he  being  an  infant  when  he  signed  it,  and  not 
telling  him  that  it  was  overdue,  and  that,  there- 
fore, everybody  must  take  it  with  every  possible 
equity  attaching  to  it ;  but  he  is  required  to  pay 
that  6001.,  which  he  never  had,  and  lOOZ.  more — 
that  ia  to  say,  he  is  to  be  robbed  in  &ct  of  700Z. 
[After  refernng  at  length  to  the  evidence,  his  Lord- 
ship continued:]  It  is  too  much  to  say  that  in  a 
transaction  like  this,  where  7002. — very  nearly 
half  the  whole  sum  for  which  the  bill  is  given 
— ^ia  deducted  in  the  manner  set  forth  here ; 
that  with  such  a  vice  as  that  lying  at  the 
root  of  all  snbseqnent  transactions,  they  can 
stand.  With  reference  to  the  subsequent  ad- 
vances, everything  else  is  affected  by  this  pressure 
which  is  put  upon  them,  because  it  is  in  vain  to 
talk  of  other  dealings  by  Lord  Arthur.  He  is 
onder  the  impression  that  he  is  bound  by  the 
1500Z.  bill.  He  supposes  that  he  has  given  that  in 
a  proper  and  adequate  manner,  and  he  thinks  he 
OBonot  escape  from  that  transaction.    I  have  not 


jret  adverted  to  the  character  of  the  security  which 
IS  afterwards  given.  I  quite  agree  we  are  now 
dealing  with  the  bills  only  which  were  given  before 
the  security,  and  upon  which  judgments  were 
obtained  before  the  security  was  given ;  but  it  is 
possible,  and  indeed  probable,  that  when  this 
money  was  lent,  the  parties  were  not  aware  of  both 
these  young  noblemen  having  such  a  security  to 
offer.  I  say  "  probable,"  because  if  they  had 
known  it  they  would  have  asked  for  it  sooner  than 
they  did.  Dicker  seems  to  have  applied  tolerably 
soon,  because  when  he  is  asked  for  an  advance  by 
Lord  Arthur,  in  a  state  of  great  pressure,  no  doubt, 
he  then  seems  to  have  asked  tor  some  security, 
and  this  was  promised.  It  was  found  out  that  both 
these  young  men  had  a  certain  aliquot  share  of 
a  considerable  sum  of  money,  which  might  produce 
to  each  of  them  75001.  Still  it  was  dependent  on 
the  life  of  a  lady  aged  sixty,  and  no  one  could  tell 
what  it  would  have  sold  for.  It  is  a  circumstanca 
not  unworthy  of  notice,  that  whereas  here  is  a 
yonng  man  paying  700Z.  to  satisfy  another  man's 
debt,  he  has  in  nis  possession  a  security  which 
might  have  been  made  available  in  the  market.  It 
shows  how  true  it  is  that  it  is  necessary  for  this 
court  to  protect  persons  in  snch  a  situation,  from 
the  very  circumstances  that  a  young  man  in  the 
first  place  does  not  know  that  he  is  not  liable  for 
this  aebt,  and  he  deals  with  these  people  on  the 
footing  of  being  liable,  and  borrows  money  at 
these  very  high  rates  of  interest,  when  he  has 
something  in  his  possession  which  would  have 
secured  him  a  very  ranch  lower  rate  of  interest,  and 
by  means  of  which,  if  the  two  brothers  had  joined 
together,  they  might  have  obtained  money  on 
very  different  terms  indeed.  It  shows  the  helpless- 
ness of  their  situation,  and  the  absolute  state  of 
ignorance  in  which  they  were  of  the  mode  in 
which  they  might  have  dealt  in  these  matters.  But 
what  I  rest  upon  is  this,  that  the  one  brother  is 
made  to  pay  a  debt  that  he  did  not  owe,  and  that 
he  is  the  go-between  employed  in  getting  the 
securities  froln  the  other  brother,  and  does  get 
them,  although  evidently  reluctantly,  from  his 
brother.  Under  these  circumstances,  when  the 
security  is  nven,  it  can  only  stand  for  the  security 
of  money  advances  (on  all  the  principles  of  this 
court  wnich  are  likely  to  prevail),  whoUy  irre- 
spective of  the  amount  of  interest  to  be  paid  by 
men  who  are  in  full  possession  of  their  uiculties, 
and  whose  judgments  have  not  been  overruled  by 
the  pressure  of  matters  which  had  already  been 
unduly  pressed  upon  them  (like  the  7002.),  and 
which  have  nothing  at  all  to  do  with  the  state  of 
the  law  as  it  now  stands  with  regard  to  the  rate 
of  interest  to  be  taken,  or  the  value  to  be  proved 
of  the  reversionary  interest,  before  a  transaction 
like  that  can  be  sanctioned.  The  di£Sculty  rests 
on  the  bill,  because  it  certainly  states  the  transac- 
tion mnch  too  high.  It  states  the  transaction  as 
if  it  were  one  of  bills  given  under  a  protest  like  a 
fraudulent  swindle.  Why  that  was  not  all  altered 
when  the  true  facts  came  to  be  known  by  Dicker's 
answer  being  put  in,  it  is  difficult  to  say ;  and  I 
confess  that  there  the  question  has  arisen  in  my 
mind  which  seems  to  have  arisen  in  the  mind  of  the 
Yioe-Chancellor,  in  the  first  place,  as  to  whether 
relief  could  be  given  at  all  under  a  biU  in  that 
shape,  and,  secondly,  as  to  the  question  of  costs. 
As  regards  the  question  of  relief,  I  think  relief  can 
be  given,  because  when  we  get  at  the  substance 
of  the  case,  viz.,  that  there  was  in  re^jility  a  bill 
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given  for  a  greater  sum  of  money  than  was 
advanced — I  am  not  8f>eaking  about  the  interest  or 
oammisBion,  but  about  that  700Z.  which  is  covered 
by  the  bOl,  and  which  never  was  advanced  at  all  to 
anybody — it  is  impoesiblo  to  say  that  the  transac- 
tion is  BO  altogether  outside  the  allegations  of  the 
bill  as  to  justi^  me  in  holding  that  this  b  a  bill 
which  should  be  dismissed.  Certainly  there  were 
charges  made  which  never  ought  to  have  been 
made;  and,  undoubtedly,  after  Dicker's  answer, 
they  should  have  been  withdrawn.  As  regards  the 
costs,  I  do  not  think  that  the  costs  could  have  been 
given  to  either  of  the  defendants  on  the  g^round 
that  the  plaintiffs  were  coming  to  redeem,  and 
asking  as  a  favour  of  the  court  to  be  relieved  from 
the  consequences  of  their  own  act  in  a  case  snch  as 
this.  It  is  not  a  simple  case  tmder  the  old  circum- 
stances,  where  you  riedeem  a  reversionary  security 
on  the  ground  which  prevailed  before  the  law  was 
changed,  where  nothing  could  be  more  reasonable 
than  that  you  should  be  made  to  pay  if  the  thing 
was  to  be  redeemed  at  all ;  but  it  is  a  case 
where'  nndne  advantage  has  been  taken  of  rour 
inexperience  to  obtain  from  yon  security  for  a 
sum  of  money  which  never  was  advanced  at  all. 
I  think  that,  having  resisted  this  bill  up  to  a  cer- 
tain time  (there  was  an  offer  made  afterwards,  but 
it  never  comprehended  the  deduction  of  the  7001.), 
the  defendwits  would,  under  the  circumstances, 
have  had  to  pay  the  costs  (rf  the  suit,  denying  as 
they  did  the  right  of  the  plaintiffs  to  relief,  and 
not  making  any  offer  of  payment  of  that  sum  of 
racmey.  As  it  is,  the  Vice-Chancellor  has  done 
this ;  he  has  given  the  plaintiffs  their  relief,  but  he 
has  made  each  party  pay  their  own  costs.  I  am 
not  prepared  to  say  tluit  this  is  a  wrong  mode  of 
dealing  with  the  case,  regard  being  had  to  the  fact 
that  tne  strictly  right  mode  of  dealing  with  it 
tronld  be  to  select  all  those  offensive  passages 
as  regarded  the  defendants.  It  is  only  due  to  the 
defendants  to  say  that  I  do  not  find  a  traoe  of  their 
not  telling  what  was  done.  I  complain  of  their  not 
informing  this  young  man  of  what  hitf  rights  were, 
and  that  lie  was  not  bound  in  any  way  whatever  to 
make  that  payment  of  7302.  Every  other  fact  was 
told,  and  ftiU  and  proper  intimation  given  of  what 
the  facts  were.  I  have  no  doubt  (and  I  am  bound 
to  make  that  observation  in  their  &vour)  that  I 
should  have  given  the  costs  of  any  statement  which 
required  to  be  corrected  with  reference  to  their 
not  having  informed  Lord  Arthur  of  the  facts 
which  took  plaoe,  or  with  reference  to  there 
being  no  money,  in  truth,  advanced ;  because  Lord 
Arthnr  must  be  taken  to  have  rendered  himself 
liable  for  whatever  Lord  Albert  r^ly  and  truly 
received ;  but  when  I  find,  on  the  one  hand,  that 
you  would  have  to  mdce  these  costs  payable  by 
the  plaintiffs,  and  on  the  other  hand,  to  give  them 
costs  of  the  suit,  I  do  not  think  it  would  go  much 
beyond  the  exact  justice  and  merits  of  the  case  to 
say  that  neither  party  shall  pay  costs.  I  think, 
therefore,  on  the  whole,  I  must  afSrm  the  Yice- 
Chaocellor's  decree,  and  that  the  appeal  must  be 
dismissed  vrith  costs. 

Solicitor  for  the  plaintiff,  W.  H.  Boheris. 

Solicitor   for    the    defendant   Yates,  MartkaU 
Tunter. 

Solicitors  for  the  defendant  Dicker,  BaUiwi  and 
Swf. 


Wednetdaij,  July  26. 

(Before  the  Lord  Chascellor  (Hatherley)  and 

the  Lords  Justices.) 

Ex  parte  Duigxas  ;  Be  Bissell. 
Battkni2>tcij  Act  1869,  *».  6  aaid  125 — Li<iwdation — 

Vesting  of  tUbtor's  goods  in  trtutee. 
The  preifi^Uaiion  of  a  petition  for  liquidation  it  on 
act  of  bankruptcy,  aiid  even/thing  which  a  iriuie>' 
icoiUd  take  ^i/nder  a  hanki-uptey  vegt*  in  Ute  trtietee 
under  the  liqmdaiian. 
A  debtor  filed  a  petition  for  liquidation,  hut  before  a 
trustee  wa«  appointed  sonm  of  the  debtor't  goodr 
were  seizedunder  an  execution  at  the  »uit  of  credi- 
tors roho  had  notice  of  the  petition. 
Held  {c^rmitig  the  decimon  of  Baton,  C.J.)  thai 
the  goods  vested  in  the  trugtee  by  relaiion  bach  to 
the  filing  oftJie  petition. 
This  was  an  appeal  from  the  decision  of  the  Chief 
Judge  in  Bankmptcy.    On  the  4th  Nor.  1870, 
the  debtor  filed  a  petition  for  liquidation  in  the 
form  prescribed  by  Bule  252  of  the  Bankruptcy 
Bules,  1870.    Some  of  the  debtor's  goods  were 
seized  by  the  sheriff  under  an  execution  at  the 
suit  of  certain  of  the  debtor's  creditors,  and  B(dd 
after  notice  of  the  petition.  A  trustee  having  been 
appointed  he  claimed  the  goods,  and  the  Chief 
Judge  allowed  the  claim.    His  Judgment  wiU  he 
found  reported  24  L.  T.  Bep.  N.  8.  237.  The  credi- 
tors appealed. 

Little,  Q.  C.  and  Bead,  for  the  trustee,  were  not 
called  on. 

Be  Oex,  Q.C.  and  Everitt  ai*gued  for  the  appd- 
lants  that  filing  a  {)etition  for  liquidation  was  not 
an  act  of  bankruptcy,  and  further  that  the  title  of 
the  trustee  datea  from  his  appointment  and  not 
from  the  filing  of  the  petition.  They  cited 
Ifewnham  v.  Stevenson,  10  C.  B.  718,  and 
JToni;  V.  Sharp,  2  H.  &  N.  5i0. 

The  Lord  Chancellor  (Hatherley). — We  are  aU 
of  opinion  that  the  construction  put  upon  this  Act 
by  the  learned  Judge  is  correct.  In  fact,  any  other 
construction  would  frustrate  the  provisions  of  the 
Act  which  relate  to  liquidation  oy  arrangement. 
The  construction  contended  for  by  the  appellants 
would  prevent  sect.  13  of  the  Act  from  havingany 
operation ;  for  no  creditor  would  take  the  trouble 
to  avail  himself  of  it.  Moreover,  one  of  the  acts  cS 
bankruptcy  specified  in  sect.  6  is  a  declaration  filed 
by  the  debtor  in  the  prescribed  manner,  admitting 
his  inability  to  pay  his  debts.  And  by  sect  11 
the  bankruptcy  is  made  to  relate  back  and  com- 
mence at  the  time  of  the  act  of  bankruptcy  being 
completed.  Then  sect.  125  shows  who  it  is  who 
may  take  advantage  of  liquidation  by  arrangement, 
and  it  is  a  person  who  is  unable  to  pay  his  debts ; 
and  the  78th  section  provides  that  the  rules  made 
by  the  Lord  Chancellor  in  the  manner  thereiB 
mentioned  shall  have  the  same  force  as  if  they 
were  enacted  in  the  body  of  the  Act.  Now  rules 
have  been  made,  and  Uie  252nd  prescribes  the 
form  in  which  the  debtor  is  to  proceed  in  liquida- 
tion, and  the  schedule  to  the  rules  gives  the  form 
of  the  petition  he  is  to  present,  in  which  he  must 
allege  that  he  is  unable  to  pay  his  debts.  There 
is  no  reason  why  the  court  should  not  impose  such 
a  condition ;  it  is  only  following  the  provisions  of 
sect.  125;  and,  moreover,  by  sub-sect.  12,  if  there  are 
difiBculties  in  liquidation  by  arrangement,  the  court 
may  adjudge  tne  debtor  a  baakrupt.  He  most, 
therefore,  have  committed  an  act  of  bankmptcy. 
or  else  that  section  would  be  nngatcny.    Any  other 
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■<X)n8truction  would  prevent  all  liauidation  by 
^arrangement,  for  the  creditors  would  never  meet 
•as  was  intended.  Until  a  trustee  had  been  ap- 
pointed the  debtor  would  be  able  to  dispose  of  his 
property  as  he  thought  fit;  and  the  property 
might  be  seized  by  any  creditor,  as  the  filing 
of  the  petition  would  be  a  signal  to  every  one. 
The  declaration  of  insolvency  being  the  only 
ground  on  which  the  court  could  proceed,  it  would 
be  reasonable  that  it  should  be  placed  on  record. 
The  effect  of  the  decision  in  Monk  v.  Sharp  (2 
H.  &  N.  540)  is,  that  there  was  not  iu  that  case  a 
clear  act  of  bankruptcy,  and  the  statutory  juris- 
-diction  bad  not  arisen.  It  was  argued  that  pre- 
senting this  petition  was  not  av^ulable  for  an 
■adjudication  in  bankmptcv;  but  it  can  be  used 
for  that  purpose;  and  if  the  creditors  had  not 
availed  themselveB  of  it  in  the  first  instance,  still, 
if  Wanted,  it  will  be  available,  and  is  now  available. 
There  was  only  one  real  difficulty  suggested, 
which  was  with  respect  to  the  commencement  of 
the  liquidation  under  sub-sect.  4  of  sect.  125, 
enacting  that  "the  liquidation  by  arrangement 
uhall  be  deemed  to  have  commenced  as  from  the 
■date  of  the  appointment  of  the  trustee ;"  and  it 
was  argued  that  this  must  govern  sect.  11,  because 
«ect  16  says  that  the  property  divisible  amongst 
the  creditors  shall  comprise  "all  such  prop)erty 
-as  may  belong  to  or  be  vested  in  the  bankrupt  at 
the  commencement  of  the  bankruptcy."  Upon 
this  it  was  said  that  we  are  to  read  "  commence- 
ment of  the  liquidation  "  as  meaning  "  commence- 
ment of  the  bankruptcy,"  so  that  the  trustee  only 
took  the  property  of  the  bankrupt  at  the  time 
when  the  trustee  was  appointed.  But  this  would 
be  straining  the  words  of  the  Act  against  the 
spirit  in  every  direction.  Sub-sects,  5  and  7  of 
sect.  125  provide  that  the  property  of  the  debtor 
shall  be  vested  in  the  trustee,  and  distributed  as 
in  bankruptcy;  but  on  that  construction  this 
■clause  would  be  nugatory  as  applied  to  the  interval 
between  the  act  of  bankruptcy  and  the  appoint- 
ment of  the  trustee,  and  so  would  sect.  13,  which 
provides  for  the  protection  of  the  property.  And 
what  creditor  would  allow  the  liquidation  to  go  on 
when  the  filing  of  the  petition  would  be  a  signal 
to  every  creditor  to  rush  in  and  lay  hold  of  any- 
thing he  could  seize,  when  there  would  be  no 
means  of  having  it  fairly  distributed  among  the 
creditors  P  The  whole  object  of  the  Act  is,  that 
the  debtor's  property  shall  be  fairly  distributed 
among  his  creditors.  If  the  debtor  and  his  cre- 
ditors prefer  to  make  a  private  arrangement,  they 
are  enabled  to  have  the  property  applied  in  the 
course  of  a  liquidation,  and  are  not  to  be  driven  into 
bankruptcy.  I  think  that  the  learned  Judge  has 
come  to  a  reasonable  conclusion,  that  the  presenta- 
tion of  the  petition  is  an  act  of  bankruptcy,  and 
that  everything  which  a  trustee  in  bankruptcy 
would  take  would  vest  in  the  trustee  under  the 
liquidation;  and  being  so  vested,  it  is  not  com- 
petent to  those  creditors  who  have  before  the  sale 
received  notice  of  the  petition,  to  assert  their 
ririits  to  the  injury  of  the  other  creditors. 

Lord  Justice  Jahes. — I  am  of  the  same  opinion. 
One  of  the  acts  of  bankruptcy  is  "  filing  in  a  pre- 
scribed form  a  declaration  of  insolvency,"  and  the 
form  prescribed  for  a  petition  in  liquidation  in- 
cludee  such  a  declaration.  I  can  conceive  no 
object  for  which  that  clause  could  be  required  in 
the  petition,  except  that  it  should  amount  to  the 
statutory  declaration  of  insolvency.    It  is  clear, 


therefore,  that  there  was  an  act  of  bankruptcy,  and 
if  that  act  of  bankruptcy  had  been  followed 
by  adjudication,  which  may  still  be  done,  then 
all  his  property  would  have  gone  for  division 
among  the  creditors,  being  part  of  the  debtor's 
property  at  the  time.  T&t  would  have  been 
the  result  in  bankruptcy.  There  was  no  bank- 
ruptcy here,  but  it  seems  to  me  clear  that  the 
liquidation  by  arrangement  is  only  different  in  the 
machinery  by  which  the  same  object  is  to  be  at- 
tained ;  and  the  creditors  are  not  to  be  in  a  worse 
position  because  they  prefer  dealing  with  the  pro- 
perty themselves  instead  of  dealing  with  it  under 
the  Court  of  Bankruptcy.  The  intention  of  the  Act 
is,  that  the  same  proper^  shall  be  given  to  the 
creditors  in  each  case.  It  was  an  act  of  bank- 
ruptcy, and  took  the  property  at  that  time  from 
the  debtor  for  distribution  among  his  creditors  in 
whatever  way  they  might  choose  to  distribute  it. 

Lord  Justice  Hellish. — I  am  of  the  same  opinion. 
Under  sect.  125,  sub-sect.  1,  the  creditors  have  the 
option  of  making  the  debtor  a  bankrupt  or  of 
having  a  liquidation  by  arrangement,  and  the 
words  imply  that  if  they  do  not  come  to  a  special 
resolution  there  is  to  be  a  bankruptcy.  But  they 
cannot  make  the  debtor  a  bankrupt  unless  there 
has  been  an  act  of  bankruptcy ;  otherwise  the  onlj 
choice  they  would  have  would  bo  to  liquidate  his 
affairs  by  arrangment  or  to  let  him  go  on  as  he  did 
before.  The  rule  is  framed  so  as  to  carry  the  Act 
into  effect,  making  the  petition  in  a  form  which 
necessarily  involves  an  act  of  bankruptcy.  It  also 
appears  clear  that  sub-sect.  5  means  that  the  pro- 
perty which  vests  in  the  trustee  shall  be  the  same 
as  would  vest  in  bankruptcy  if  the  creditors  chose 
to  make  the  debtor  bankrupt,  which  would  include 
all  the  debtor's  property,  unless  some  creditor  had 
seized  it  without  notice.  No  doubt  the  words  of 
sub-sect.  4  do  create  some  difficulty,  but  they 
cannot  control  the  other  parts  of  the  Act,  which 
clearly  made  the  property  vest  in  the  trustee  as  in 
bankruptcy. 

Petition  of  appeal  dismissed  wUh  costs. 

Soli<'itor  for  the  appellants :  C.  O.  BushworOt, 
agent  for  Duignan  and  Co.,  Birmingham. 

Solicitor  for  the  respon<^ht :  /.  M.  Oreen,  agent 
for  /.  Bowlaiids,  Bimungham, 

Wednesday,  July  26. 

(Before  the  Lobd  Ciiancellob  (Hatherley)  and  the 

Lords  Jt;sticks.) 

Ex  parte  Bocks  ;  Re  Hall. 

Bankruptcy — Liquidation  by  arrangement — Execu- 
tion creditor  —  Petition  presented  after  seizure, 
htU  before  sale — Title  of  trustee. 

R.  a/nd  Co.  obtained  judgments  against  H.  on  tlte  21it 
Nov.  On  the  23rd  the  slteriff  seized.  H.'s  landlord 
distrained  for  rent  on  tite  same  goods.  The  sale  on 
behalf  of  both  creditors  and  landlord  was  advw- 
tisedfor  the  28</t  and  29<fc.  On  the  26th  H.  jilfd 
a  pditUm  for  liquidation,  cmd  obtained  an  in- 
junction  restraining  ihe  sale  by  the  sheriff,  tvho 
neverOieless  sold.  On  tlte  9th  Dec.  notice  of  tlie 
filing  of  the  petition  was  served  on  B.  and  Co., 
and  a  trustee  vms  appointed  on  tlie  24th. 

Held,  that  the  execution  creditors  were  entitled  to  the 
proceeds  of  the  sale. 

This  was  an  appeal  from  the  decision  of  the  Chief 

Judge  in  Bankruptcy  (24  L.  T.  Rep.  N.  S.  476.) 

The  &ct8  were  shortly  as  follows  :  Messrs.  Bocke, 
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Erton,  and  Co.,  bankers,  at  Leominster,  on  the 
2lBt  Nov.  1870,  caused  three  several  writs  of _^.  fa. 
to  issue  against  the  goods  of  the  debtor  Hall. 
Subsequent  to  the  seizure  by  the  sheriff  the  landlord 
of  Hall  distrained  upon  the  same  effects  for  rent. 
The  same  auctioneer  was  employed  by  both 
parties,  and  the  sale  advertised  to  take  place  on 
the  •28th  and  29th  Nov.  On  the  26th  the  debtor 
filed  a  petition  for  liquidation  and  obtained  an 
order  to  restrain  the  sale  by  the  sheriff,  and  served 
it  upon  him  on  the  28th,  but,  notwithstanding 
this,  the  sheriff  sold  the  property  on  the  29th.  On 
the  9th  Dec.  notice  of  the  filmg  of  the  petition  was 
served  on  the  bankers,  and  on  the  24th  of  the  same 
month,  the  creditors  appointed  a  trustee.  On  the 
11th  Feb.  1871,  the  trustee  obtained  an  order  from 
the  County  Court  of  Herefordshire,  against  the 
sheriff  for  contempt  of  court  in  selling,  which  con- 
tempt was  purged  by  payment  of  the  proceeds  into 
court.  The  County  Court  judge  held  that  the  title 
of  the  trustee  prevailed.  This  order  was  afBrmed 
by  the  Chief  Juage,  from  whose  decision  the  present 
appeal  was  brought. 

De  Gex  and  Ernest  Reed,  for  the  appellants,  relied 
upon  Edward*  v.  Searthrook  (3  B.  &  S.  280) ;  and 
Slater  v.  Ptnier  (24  L.  T.  Bep.  N.S.  631 ;  L.  Eep. 
6  Ex.  228).  There  was  no  distinction  between  the 
latter  case  and  Ex  parte  Todhanter,  re  Norton 
(L.  Rep.  10  Eq.  425),  which  was  a  decision  in  favour 
of  the  appellants  in  this  case.  No  injunction  was 
granted  m  that  case,  but  an  ii^unction  had  only 
an  interim  effect  and  did  not  operate  upon  the 
rights  of  parties  (Be  Anderson,  L.  Bep.  5  Ch.  App. 
473 ;  22  L.  T.  Bep.  N.  S.  361.)  The  rights  of  cre- 
ditors holding  security  were  reserved  by  sect.  12 
at  the  Act  of  1869.  Sect.  95  has  no  operation, 
there  having  been  no  act  of  bankruptcy  committed 
before  the  seizure. 

Kay,  Q.  C.  and  Finlay  Knujht  in  support  of  the 
order  of  the  Chief  Judge,  contended  that  the 
property  ve-ted  in  the  trustee,  as  at  the  time  of 
the  filing  of  the  petition,  the  execution  had  not 
been  completed  by  seizure  and  sale.  They  cited, 
as  to  the  property  of  execution  creditors  in  goods 

OiUs  T.  Grover,  9  Bine.  128 ; 

Wilbraham  v.  Snow,  2  Will.  Saond.  (1871)  87 ; 

£x  parte  Vmets,  L.  Bep.  10  Kq.  419 ; 

£z  i>ar(e  Key,  lb.  482. 
No  reply. 

The  Lord  Cuaxceixob  (Hatherley)  said  that  it 
appeared  to  hiro  that  the  Chief  Judge  had  himself 
decided  the  main  question  in  this  case  in  Ex  -parfe 
Todhviiti'r.  There  he  expressly  decided  that  if 
there  had  been  a  seizure  before  the  act  of  bank- 
ruptcy the  creditor  was  lefl  in  possession  of  all  his 
rights.  There  was  this  distinction  between  the 
present  Act  and  the  Act  of  1849,  that  under  the 
Act  of  1849  both  seizure  and  sale  must  have  taken 
place  before  ac^judication  in  order  to  perfect  the 
title  of  the  execution  creditor,  but  there  was 
no  such  provision  in  the  present  Act,  unless 
it  was  to  be  implied  from  sect.  95.  But  that 
section  was  intended  to  deal  with  cases  where 
persons  were  exposed  to  the  risk  of  losing  their 
securities  by  reason  of  some  prior  act  of  bankruptcy, 
and  the  whole  object  of  it  was  to  exempt  them 
from  the  loss,  except  in  certain  cases,  "nie  ques- 
tion, therefore,  really  turned  upon  the  effect  of 
the  injunction  gfranted,  under  sect.  13,  or  rule  260, 
upon  which,  indeed,  the  Chief  Judge  based  his 
decision,  but  he  had  not  before  him  the  decision 


of  the  Court  of  Exchequerjin  Slater  y.  Finder. 
Unless  sect.  13  of  the  Act,  or  rule  260,  which  was 
the  analogous  provision  in  cases  of  liquidation  by 
arrangement,  made  any  difference,  bis  Lordship 
was  of  opinion  that  the  execution  creditors  were 
entitled  to  pursue  their  remedy  by  a  sale.  Whether 
it  was  called  a  security  or  not,  the  right  of  the 
creditor  to  compel  the  sheriff  to  proceed  to  a  sale 
could  not  be  disputed.  In  fact.  sect.  16  seemed  to 
treat  this  right  as  a  security.  What,  then,  was  the 
effect  of  sect.  13  P  It  was  evident,  from  the  word- 
ing  of  it,  that  it  was  left  to  the  discretion  of 
the  judge  whether  he  wonld  grant  an  iqjunc- 
tion  or  not.  There  could  have  been  no  intention 
to  vest  in  him  a  discretion  whether  the  property 
should  go  to  the  whole  body  of  the  creditors  or 
not — no  intention  to  make  their  rights  depend 
upon  the  circumstances  whether  an  injunction 
was  granted  or  not.  If  it  had  been  intended 
to  alter  their  rights,  snrelv  the  section  would  have 
said  that  the  court  "  shaU,"  not  "  may  "  restrain 
proceedings.  The  true  meaning  of  sect.  13  must 
be  this — there  might  be  all  sorts  of  questions  to 
be  tried,  as  between  different  judgment  creditors, 
as  to  whether  the  property  should  be  sold,  and  in 
regard  to  these  questions  it  was  well  that  the 
judge  should  have  a  discretion  for  the  better  ad- 
ministration of  the  estate  and  the  protection  of 
the  property.  But  it  was  not  intended  that  anv 
rights  as  to  the  property  should  be  altered,  and, 
stul  less  that  the  judge  should  have  any  discretion 
whether  that  should  bo  done  or  not.  The  order 
appealed  from  must  be  discharged,  and  a  direction 
must  be  given  for  payment  of  the  proceeds  of  sale 
to  the  execution  croditcrs. 

Loid  Justice  Jambs  concurred. 

Lord  Justice  Mkllisu  was  of  the  same  opinion. 
The  seizure  having  been  made  before  the  presen- 
tation of  the  petition,  the  goods  were  in  the  hands 
of  the  sheriff,  and  the  creditors  were  entitled  to 
have  them  sold.  Was  there  anything  in  the  Act 
to  take  away  that  right  ?  As  the  title  of  the  trus- 
tee related  bock  to  the  fihng  of  the  petition  his 
title  must  primd  facie  be  the  same  as  if  on  the 
day  on  which  the  petition  was  filed  the  debtor  had 
made  an  assignment  of  all  his  property  to  the 
trustee.  His  Lordship  could  see  nothing  in  any 
of  the  sections  which  nad  been  referred  to  which 
altered  that  primd  facie  title. 

Solicitors  for  appellants,  Cree  and  Last,  for 
Sonthm-n  and  lAoyd,  Ludlow. 

Solicitors  for  respondent,  GovsdeU  and  Qrundy, 
for  Andrews,  Leominster. 

BOLLS  COITBT. 

BeporUd  \>j  Ukvbt  Pxat,  Esq.,  BBnl*tar«t-L*w. 
June  28,  29,  and  July  7. 

SUBTEBS  V.  SUBIBES. 

WtO, — Construction — Successive  or  eotieurrent  Iiwi- 
tations — Supplying  teorda — Tenancy  in  cotumon 
— Cross  remainders. 

A  testaior  gave  his  residuary  ^sonal  estate  to 
trustees,  upon  trust  to  invest  m  the  purchase  of 
land,  which  he  directed  to  be  settled  to  the  tise  of 
H.  S.,  the  eldest  son  of  J.  S.,  and  Hie  assigtis  of 
tlie  said  H.  S.  during  his  life,  with  remainder 
to  the  use  of  trustees  to  preserve  contingent 
remainders,  and  after  his  decease  to  the 
use  of  the  first  and  every  other  son  sueces- 
livdy  of  the  said  H.  8.,  in  remainder  one  after 
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another,  and  the  heirs  male  of  the  body  of  each 
ttteh  eon,  iJie  elder  and  the  heirs  male  of  his  body 
taking  before  the  younger  and  the  heirs  male  of 
his  body,  and  on  me  failure  of  sudi  issue  (which 
event  happened)  to  the  tue   of  every  son  then 
living,  or  who  slutuld  eoine  inio  existence  in  the 
testator's  lifetime,  of  the  said  J.  8.,   and  ike 
€utsigns  of  such  son  during  his  life,  and  irtvme- 
diaiehf  after  the  determination  of  his  estate  in 
his  lifetime    to    the   use  of  t}-ustees  to  preserve 
eontingeiU  remainders;  and  immediately  after  his 
decease  to  tlie  use  of  such  son's  first  and  other  sons 
successively  in  remainder  one  after  anotlier,  oimJ 
tlie  lieirs  male    of  the  body  of  each  such  last- 
mentioned  fi/ret  and   every  other  son,  tiie   elder 
and  the  heirs  male  of  his  body  taking  before  the 
younger  OMd  the  heirs  male  of  his  body. 
Held  that,  on  the  failure  of  the  issue  of  K.  8.,  dU  the 
younger  sons  of  J.  8.  took  concurrent  life  estates 
as  tenants  in  common,  with  remainder,  after  the 
death  of  each  tenant  fm-  life,  to  his  first  and  other 
sons  successively  in  tail  male,  with  cross  retnain- 
ders  between  them. 
By  his  will,  dated  the  8th  April   1830,  William 
Surtees,  after  devising  his  ii^hold  manor  and 
hereditaments  at  Pigdon  in  the  county  of  North- 
amberland  to  the  nse  of  his  grandson,  Arthar 
Surtees,  for  life,  with  remainder  to  his  first  and 
other  sons  snccessively  iu  tail  male,  and  devising  his 
manors  and  hereditMnents  at  Hedley,  in  the  same 
conntylto  the  use  of  his  grandson,  William  John 
ViUiera  Snrtees,  for  life,  with  remainder  to  his  first 
and  other  sons  successivelT  in  tail  male,  and  after 
giving  various  general  and  specific  legacies,  gave 
and    bequeathed    unto    William     Darnell,     John 
Brandling,  Bobert  William  Brandling,    and   Sir 
Charles  Edward  Grey,  their  executors,  adminis- 
trators, and  assigns,  all  his  personal  estate  and 
effects  whatsoever,  not  therembefore  specifically 
given  or  becpieathed,  upon  trust  as  soon  as  con- 
veniently might  be  after  his  decease,  to  convert 
into  money  all  such,  and  so  many,  and  such  parts 
of  his    said   personal  estate  as  should  not  con- 
sist   of    ready    money    or  money  owing  to  him 
and  to  collect,  receive,  and  obtain  payment  of  all 
money  owing  to  him  at  his  death,  and  to  stand  and 
be  possessed  of  the  money  to  arise  and  be  collect  d 
and  received  as  aforesaid,  and  of  all  ready  money 
belonging  to  him  at  his  death,  upon  trust  to  nay, 
satisfy,  and  discharge  all  debts  due  and  owing  by  nim 
at  his  decease,  and  also  his  funeral  and  testamen- 
tary expenses,  and  in  the  next  place  to  pay  certain 
leg^es  to  his  servants ;  and  upon  further  trust  to 
lay  out  and  invest  the  residue  or  surplus  of  the 
aforesaid  trust  moneys  in  the  purchase  of  freehold 
messuages,  lands,  teniemeuts,  and  hereditaments 
in  possession,  to  be  situate  in  the  counties  of 
Northumberland  and  Durham,  or  one  of  them,  of 
a  dear  and  indefeasible  estate  of  inheritance  in  fee 
simple,  and  to  settle  and  assure,  or  cause  to  be 
settled  and  assured,  the  hereditaments  to  be  so 
purchased   when   and   as    the  same    should   be 
purchased,   subject  to   certain  annual  sums   or 
yearly  rent  charges  which  he  chaiged  thereon 
in  &vour  of  his  wife  and  daughters,   to  the  use 
of   Henry    Surtees,  the    eldest  son  of  the   tes- 
tator's    son     John     Surtees,     during    his    life, 
and  after  the  determination  of  his  estate  in  his 
lifetime,    to    the    use    of    trustees    during   the 
life  of  the  said  Henry  Surtees  upon  trust  to  pre- 
serve   contingent   remainders,    and   immediately 
after  the  depose  of  the  said  Henry  Snrtees,  To 


the  use  of  the  first  and  every  other  son  successively 
of  the  said  Henry  Surtees  in  remainder  one  after 
another,  and  the  heirs  male  of  the  body  of  each 
such  son,  the  elder  and  the  heirs  male  of  his  body 
taking  before  the  younger  and  the  heirs  male  of 
his  body  and  on  failure  of  such  issue  "  to  the  use  of 
every  son  now  living,  or  who  shall  come  into  exis- 
tence in  my  lifetime,  of  the  said  John  Surtees  and 
the  assigns  of  such  son  during  his  life,  and  imme- 
diately  after  the  determination  of  his  estate  in  his 
lifetime,  To  the  use  of  my  said  trustees,  their  exe- 
cutors and  administrators,  during  the  li(e  of  such 
son  upon  trust  to  preserve  the  contingent  re- 
mainders hereinafter  limited,  but  to  permit  such 
son  and  his  assigns  to  receive  the  said  rents 
and  profits  during  his  life  and  immediately 
after  his  decease,  to  the  use  of  such  son's  first  and 
every  other  son  successively  iu  remainder  one  after 
another,  and  the  heirs  male  of  the  body  of  each 
such  last  mentioned  first  and  every  other  son,  the 
elder  and  the  heirs  male  of  his  body,  taking  before 
the  younger  and  the  heirs  male  of  his  body,  and 
on  failure  of  such  issue  to  the  use  of  my  own  right 
heirs  for  ever." 

At  the  time  of  the  testator's  death,  which  oc- 
curred on  the  Ist  Jan.  1832,  John  Surtees  had 
living  seven  sons,  namely,  Henry  George  Surtees, 
in  the  will  called  Henry  Surtees;  Arthur  Surtees, 
to  whom  the  estate  at  Figdon  was  devised  by  the 
will;  Scott  Frederick  Surtees,  Villiers  Aubone 
Surtees,  Nathaniel  Surtees,  Bichard  Snrtees,  and 
Alfred  Wright  Surtees. 

Arthur  Surtees,  the  second  son,  died  in  April 
1833,  without  having  attained  the  age  of  twenty- 
one  or  having  been  married. 

YilUers  Aubone  Surtees,  the  fourth  son,  died 
in  Dec.  1838,  without  having  been  married. 

On  the  death  of  Henry  George  Surtees,  the 
eldest  son,  in  July  1870,  without  having  been 
married,  questions  having  arisen  as  to  the  proper 
meaning  and  effect  of  the  limitations  upon  which 
the  estates  purchased  or  to  be  purchased  with  the 
testator's  residuary  personal  estate  were  by  the 
will  directed  to  be  conveyed,  and  as  to  who  was 
entitled  to  receive  the  income  thereof,  the  present 
suit  was  instituted  by  Bichard  Surtees  and  Alfred 
Wright  Snrtees,  the  sixth  and  seventh  sons  of 
John  Surtees,  praying  for  a  declaration  as  to  the 
respective  rights  and  interests  of  the  several  per- 
sons interested  in  the  lands  purchased  or  to  be 
purchased  with  the  proceeds  of  the  testator's  re- 
siduary personal  estate. 

Scott  Frederick  Surtees,  the  eldest  surviving 
son  of  John  Surtees,  Nathaniel  Surtees  and  his  son 
John  Balph  Surtees,  the  executors  of  the  will  of 
the  testator's  heir-at-law,  the  four  in&int  sons  of 
the  plaintiff,  Bichard  Surtees,  and  the  two  infant 
sons  of  the  plaintiff,  Alfred  Wright  Snrtees,  were 
made  defendants  to  the  bill. 

The  cause  now  came  on  for  hearing. 

Jessd,  Q.  C.  and  FhUlpotts,  for  the  plaintiffs,  the 
two  youngest  surviving  sons  of  John  Surtees. — ^The 
question  is  whether  euI  the  younger  sons  of  John 
Surtees  take  estates  for  life  concurrently,  or 
whether  they  take  successively.  We  submit  that 
upon  the  words  of  the  will  as  they  stand,  all  the 
suns  take  concurrently.  The  words  of  the  will  are, 
"  to  the  use  of  every  son  now  living,  or  who  shall 
come  into  existence  in  my  lifetime,  of  the  said 
John  Surtees,"  Ac  Without  supplying  words  of 
succession,  it  is  impossible  to  put  any  other  mean- 
ing upon  these  woras  than  that  all  the  sons  take 


Digitized  by 


Google 


290-Vol.  XXV,,  N.  S.] 

THE  LAW  TIMES  REPORTS. 

[Oct.  28,  1871. 

BOLM.] 

SURTBES  v.   SUKTKBS. 

[Bolls. 

concurrently.  But  the  court  will  not  supply  words 
unless  it  is  absolutely  necessary  to  do  so  in  order 
to  make  any  sense  out  of  the  words  of  the  will. 
The  settled  rule  of  construction  is  "  that  the  words 
in  a  will  are  to  be  construed  according  to  their 
natural  sense,  unless  some  obvious  inconvenience 
or  incongruity  would  result  from  so  construing 
them,"  as  Lord  Ellenboroagh  says  in  Doe  v.  Jestep 
(12  East.  293) ;  and  these  words  of  Lord  Ellen- 
borough  were  cited  with  approval  by  Lord  Cran- 
worth  in  Grey  v.  Pearson  (6  H.  L.  Cas.  85).  In 
Boddy  ^.Fitzgerald  (6  H.  L.  Caa.  823)  this  rule  of 
construction  was  also  recognised.  Again  in 
Sliore  V.  WiUon  (9  CI.  &  Pin.  526)  Colendge,  J., 
says :  "  It  is  tinquestionable  that  the  object  of  all 
exposition  of  written  instruments  must  bia  to  ascer- 
tam  the  expressed  meaning  or  intention  of  the 
writer,  the  expressed  meaning  being  equivalent  to 
the  intention ;  and  I  believe  the  authorities  to  be 
numerous  and  clear  (too  numerous  and  clear  to 
make  it  convenient  or  necessary  to  cite  them), 
that  where  language  is  used  in  a  deed  which  in  its 
primary  meaning  is  unambiguous,  and  in  which 
that  meaning  is  not  excluded  by  the  context, 
and  is  sensible  with  referoice  to  the  extrinsic 
ciscnmstances  in  which  the  writer  was  placed 
at  the  time  of  writing,  such  primary  mean- 
ing must  be  taken  oonclusively  to  be  that 
in  which  the  wi-iter  used  it  ;  saoh  meaning 
in  that  case  conclusively  states  the  writer's  inten- 
tion, and  no  evidence  is  receivable  to  show  that  in 
fact,  the  writer  used  it  in  any  other  sense,  or  had 
any  other  intention."  Following  the  rule  of  con- 
struction thus  laid  down,  we  submit  that  there  can 
be  no  doubt  that  all  the  sons  take  concurrently  for 
life  as  tenants  iu  common.  But  in  support  of  the 
contrary  contention  the  case  of  Evmis  v.  Aatley 
(3  Bur.  1570),  will  probably  be  relied  upon.  There, 
in  a  devise  somewhat  similar  to  that  in  the  T»esent 
case,  the  court  supplied  words  of  succession,  but 
did  so  because  a  manifest  absurdity  would  have 
arisen  from  giving  the  words  of  the  will  their  plain 
and  natural  meaning.  There  Lord  Mansfield  sajrs 
(3  Bur.  1581) :  "  The  words  of  the  will  make  them 
(the  younger  sons)  joint  tenants ;  but  it  is  impossi- 
ble that  that  could  be  his  (the  testator's)  intention ; 
'  for  this  testator  had  manifestly  a  prideinhis  family. 
He  devises  several  things  to  be  kepit  specifically, 
to  be  kept  for  the  family,  and  desires  leases  to  be 
renewed  for  the  benefit  of  the  &mi]y.  "^ej  are 
to  have  power  to  make  leases  and  jointures.  What  I 
are  there  to  be  six  or  seven  jointures  all  at  once  ? 
It  must  therefore  be  admitted  that  they  are  to 
take  in  succession."  There  is  no  such  reason  in 
the  present  case  for  supplying  words  of  snoceBsioia, 
and  we  submit  that  the  wor£  of  the  will  onght  to 
bear  their  plain  and  natnnd  meaning.  X^'^'O'^ 
BoMiLLT  refm^  to  Trevor  v.  Treiw,  1 H.  L.  Caa. 
239.] 

Sioanston,  Q.  C,  and  Ohaties  HaH,  ibir  the  in&nt 
defendants,  supported  the  same  contention.  In 
Letoia  v.  Waiers  (6  East,  344),  where  there  was  a 
devise  to  the  testator's  eldest  son  for  life,  with 
remainder  to  the  first  and  other  sons  of  his  said 
eldest  son  and  their  heirs,  it  was  held  that 
the  sons  took  successively.  Lord  Ellenboroagh 
saying  that  if  the  testator  had  meant  that  all 
the  sons  should  have  taken  together,  he  would 
Lave  used  the  words  '*  all  and  every."  In  the  pre- 
sent case  the  testator  uses  tiie  woids  "  every  son," 
80  that  Letait  d.  Ormand  v.  Waiers,  is  really  a  de- 
cision in  our  favour.    SoiaDe  Windt  v.  Be  Windt 


(14  L.  T.  Hep.  K.  S.  529;  L.  Bep.  1  E.  &  J.  App. 
87),  where  a  testator  gave  all  his  freehold  property 
to  J.,  and  after  his  death  to  his  sons  in  tail  law- 
fully begotten,  and  in  the  event  of  his  or  their- 
death  without  sons  lawfully  begotten,  then  left 
the  said  estates  to  his  cousin  H.,  and  after  his 
death  to  his  sons  lawfully  begotten,  beginning 
with  the  elder,  and  it  was  held  that  the  words 
"  beginning  with  the  elder,"  related  only  to  the 
latter  of  the  two  devises.  So  here  we  contend  that 
the  words  of  succession  only  apply  to  those  clauses 
of  the  will  in  which  they  are  really  used.  They 
also  referred  to 

Hope  V.  Po««r,  3  K.  *  J.  206 ; 

Abbott  T.  MiddUton,  21  Beav.  143 ; 

Egerton  r.  Brovmlow,  4  H.  L.  Cas.  210 :  23  L.  J. 
406,  Cb. ;  2  Jarm.  on  Wills  (3rd  edit),  327 ; 

Stanley  v.  Stanley,  16  Ves.  481 ; 

DavidBOD's  Preoedeats  in  Conveyaiieiiiff,  2nd  edit.,, 
vol.  4,  p.  485. 

Clutty,  for  the  trustees  and  executors  of  the  will 
of  the  testator's  heir  at  law,  contended  that,  even 
if  all  the  sons  took  as  tenants  in  common,  cross 
remainders  were  not  implied.    He  cited 

Aihimon  y.  iToMby,  8  L.  T.  Bep.  K.  S.  383 ;  10  H.  ot 
L.  Cas.  313; 
On  the  question  o£  tenancy  in  common,  he  referred. 
to 

2  Jann.  on  Wills,  3rd  edit,  238,  239  ; 

MaenaglUen  (SoiUJu/ate,  Q.  C.  with  him)  for  the- 
third  son,  who,  as  the  second  son  had  died  in  1883 
without  issue,  claimed  to  be  entitled  to  tbe  whole- 
as  tenant  for  life. — We  contend  that  the  testator- 
iutended  the  yonueer  sons  to  take  in  succession 
and  not  concurrently.  The  words  of  the  preceding- 
devise  to  the  first  and  every  other  son  successively 
of  Henry  Surtees,  the  use  of  tbe  expression  "  sncb 
son "  in  the  singular,  and  the  subsequent  words 
"  immediately  aftw  his  deceaaato  the  use  of  such 
son's  first  and  ev^y  other  son  successively  in  re- 
mainder one  after  another,"  &c.,  all  prove  that  it 
was  the  testator's  intention  that  the  younger  sons 
of  John  Surtees  should  take  successively.  This- 
intention  is  farther  indicated  by  the  testator's 
direction  to  his  trustees  to  invest  all  the  residuary- 
personalty  in  the  purchase  of  land,  for  if  he  had 
intended  it  to  be  mvided  amoi^^st  all  the  sons,  it 
would  have  been  more  oonvem^it  to  leave  it  in, 
its  original  form.  But  not  only  does  h»  direct  it 
to  be  invested  in  ate  purchase  of  land,  but  in  the- 
purohase  of  land  in  two  particular  counties— 
Korthnmberland  and  Durham.  This  is  a  clear 
indication  of  his  intention  that  i^  whole- 
should  go  to  one  SOB.  It  would  be  absard 
to  direct  peisonalty  to  be  invested  in  land>. 
in  two  partionlar  counties,  and  then  to  dBrect 
it  to  be  split  up.  But  we  have  an  authority 
almost  on  all  fours  -with  the  present  oase^ 
which  is  conelu^ve  in.  our  &T<onr.  In  Oradodt  -v. 
Oradoeh  (6  Jur.  H.S.  626)  a  testator,  after  devising- 
an  estate  for  life  to  A.  and  B.  in  succeBskm,  with 
remainder  in  each  case  to  tmsteee,  devised  the 
same  estate  to  the  first  son  of  the  body  of  B.  in  tail 
male ;  and  in  default  of  soch  issue  to  the  sectmd,. 
third,  and  every  other  the  son  and  sons  of  B.  seve- 
rally and  successively  in  tail  male ;  aod  in  default 
of  such  issue,  to  ike  third  and  all  and  exery  other- 
the  son  <md  sons  of  the  body  of  A.,  and  tm  heirt: 
male  ofmuA  son  and  sons ;  and  in  default  of  such 
issue,  to  the  testator's  right  heirs  in  fbe.  A.  died, 
leaving  several  sons.  On  the  deatli  of  B.,  -without 
issue,  it  was  held,  that  the  italicised  words  did  not. 
give  the  sons  an  estate  in  joint  tenancy,  or  a  tenaiioy* 
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in  common,  but  an  estate  in  sncoession  in  tail  male 
We  contend  that  Cradock  v.  Cradock  governs  the 
present  case,  and  that  the  eldest  surviving  son  of 
John  Surtees  is  alone  entitled. 

Sir  Mlehard  BaggaUay,  Q.C.  and  Montague 
■Ooohmn,  for  Nathamel  Surtees  and  his  -son,  sup- 
ported the  same  contention. 

July  7. — Lord  Bohillt. — The  question  in  this 
case  is  tiie  construction  of  certain  limitations  con- 
tained in  a  irill.  I  have  read  through  the  will  very 
-carefully,  and  I  have  also  oonsulted  all  the  autho- 
rities Which  were  cited  to  me,  but  I  do  not  think 
that  tho  authorities  have  much  to  do  with  it.  The 
t«al  thine  to  be  considered  is,  what  are  the  words 
•of  the  will,  and  what  has  the  testator  expressed ; 
such  is  the  doctrine  expressed  in  a  great  many 
cases,  I  think  very  correctly.  Now  I  will  state  in 
-a  very  few  words  the  scope  and  frame  of  this  will. 
[His  Lordship  stated  the  devises  of  the  estates  at 
Pigdon  and  Hedley,  observing  that  with  regard  to 
them  the  testator  expressed  very  clearly  and  dis- 
tinctly what  his  intentions  were,  and  he  then  read 
the  gift  of  tho  residuary  personal  estate,  and  the 
•direction  to  invest  it  in  the  purchase  of  land,  and 
•continued  :]  Stopping  here  for  a  minute,  two  ob- 
servations have  been  made  upon  this.  In  the  first 
place,  it  is  said  that  the  testator  obviously  showed 
-a  strong  desire  that  all  the  property  purchased 
should  be  in  tho  counties  of  Noi'thumberland  and 
Durham,  in  which  he  had  a  great  interest,  and 
.also  that  the  terms  of  this  are  executory,  that  is, 
there  is  a  direction  to  settle  and  assure,  or  cause 
ito  be  settled  and  assured,  the  land  as  and  when 
the  same  shall  be  purchased.  [His  Lordship  then 
read  the  limitations  to  the  use  of  Henry  Surtees 
for  life,  with  remainder  to  his  first  and  other  sons 
.snocessively  in  tail  male,  and  continued :]  Nothing 
can  be  more  distinct  and  plain  than  this ;  here  is  a 
•distinct  limitation  to  Henry  Surtees  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male. 
'"  And  on  failure  of  sudi  issue"  (this  is  the  part  of 
the  will  upon  which  the  cjuestion  arises)  "to  the 
use  -of  every  son  now  living,  or  who  shall  come 
into  existence  in  my  lifetime,  of  the  said  John 
Surtees,  and  the  assigns  of  such  son  during  his 
life."  If  I  stop  there  it  is  quite  clear  that  it  is  a 
gift  to  aU  the  sons,  and  tnat  it  is  an  express 
and  distinct  direction  that  every  son  now  living, 
and  every  son  who  shall  come  iqto  existence 
•during  tho  testator's  lifetime,  of  the  said  John  Sur- 
tees, and  the  assigns  of  such  son  durine  his  life 
shall  take  an  interest  in  this  fund.  Every  son 
taking  an  interest,  the  question  may  arise  whether 
they  take  as  joint  tenants  or  as  tenants  in  com- 
mon, but  it  is  quite  clear  that  they  all  take  to- 
gether. I  shall  consider  presently,  whether  there 
IS  anything  afterwards  to  alter  the  effect  of  the 
•clause  which  I  have  just  read ;  but  I  am  asked  to 
supply  words  to  this  effect:  "to  the  use  of  the 
second  and  every  other  son  now  living,  or  who  shall 
•oome  into  existence  during  my  lifetime,  of  the  said 
-John  Surtees  successively  one  rfter  another."  I 
«m  quite  clear  that  I  cannot  do  that,  which  would 
be  to  alter  entirely  the  frame  of  the  limitation,  and 
-to  make  it  a  perfectly -different  limitation.  The 
proper^  is  giv«n  "to  the  use  of  every  son 
now  living  or  who  shall  come  into  existence 
in  my  lifetime,"  that  is,  every  son  now  living 
or  who  shall  come  into  existence  in  my  life- 
time must  take  an  interest  in  this  fond.  Upon 
IJbat  point  I  tiubdk  the  late  cases  in  the  House 
of  LOTda  clearly  lay  down  the  rule.    One  of  the 


first  was  decided  by  Lord  Weusleydale  and  has 
been  followed  subsequently,  and  it  was  to  this 
effect,  that  there  is  no  good  sense  or  reason  in 
trying  to  modify  the  frame  of  a  will  according  to 
what  you  suppose  ought  to  have  been  the  intention 
of  tho  testator.  It  is  pointed  out  in  the  present 
case  that  the  testator  showed  a  great  desire  to 
have  the  proijcrty  in  the  counties  of  Northumber- 
land and  Durham.  I  am  not  at  all  clear  that  by 
giving  it  to  all  the  sons  he  might  not  keep  a 
larger  portion  of  it  within  the  counties  than  if  he 
gave  it  to  the  second  and  other  sons  in  succession, 
because  if  one  tenant  in  tail  wished  to  get  rid  of 
it  he  could  get  rid  of  the  whole  property  at  once. 
But  whether  that  is  so  or  not,  all  1  can  say  is  that 
if  it  was  the  testator's  intention  that  tho  sons  should 
take  in  succession,  he  has  not  expressed  that  in- 
tention. And  I  think  that  the  only  safe  mode  of 
proceeding  is  to  go  upon  the  principle  of  adhering 
■•  to  the  exact  meaning  of  the  woras  of  the  will. 
Now,  another  question  undoubtedly  arises,  which 
is.  In  what  form  do  the  ^ons  take  the  proi)erty  P  for 
it  is  given  "  to  the  use  of  every  son  now  living,  or 
who  shall  come  into  existence  in  my  lifetime,  of  the 
said  John  Surtees."  These  words,  if  they  stood  alone 
would  create  a  joint  tenancy ;  but  I  am  of  opinion 
that  the  subsequent  words  show  that  there  was 
meant  to  be  a  division  after  the  death  of  the  son, 
and,  consequently  upon  the  principle  which  has 
constantly  been  followed,  where  property  has  been 
given  to  a  certain  number  of  persons,  and  after- 
wards to  the  first  and  other  sons  of  each  of  them, 
there  is  a  sufficient  indication  that  the  testator 
intended  them  to  take  as  tenants  in  common.  The 
will  goes  on  thus :  "  To  the  use  of  eveiy  son 
now  hving,  or  who  shall  come  into  «dstence  m  my 
lifetime,  of  the  said  John  Surtees,  and  the  assigns 
of  such  son  during  his  life,  and  immediately  after 
the  determination  of  his  estate  in  his  lifetime  to 
the  use  of "  trustees  to  preserve  contingent  re- 
mainders. I  shall  come  presently  to  the  subse- 
quent words;  but  it  was  suggested  to  me  that 
from  the  use  of  the  words  "  such  son  "  in  the  sin- 
gular, it  is  clear  that  the. testator  intended  the 
second  and  other  sons  to  take  only  in  succession. 
I  do  not  think  so.  He  has  used  the  word  "  son  " 
with  the  word  "  every  "  before  it,  and  then  he  says 
"  such  son  " — "  the  assigns  of  such  son  during  his 
life  " — ^that  is,  such  every  son.  No  doubt  it  might 
have  been  much  more  accurately  expressed  if  he 
had  distinctly  directed  each  and  every -son  to  take 
distinctively ;  but,  in  my  opinion,  "  such  son  '* 
refers  to  every  son,  and  the  words  mean  "  and  the 
assigns  of  every  son  during  his  life,"  and  imme- 
diately after  the  determination  of  his — that  is,  of 
every  such  son's — estate  in  his  lifetime,  to  the 
use  of  the  trustees ;  that  is,  instead  of  re- 
peating the  limitations  to  each  son,  the  tes- 
tator says  thait  these  limitations  apply  separately 
to  each  son.  Then  come  these  words:  "But  to 
permit  such  son  wid  his  assigns  to  receive  the 
rents  during  his  life."  Then  follows  the  usual 
limitation,  and  then  these  words  :  "  To  the  use  of 
such  son's  first  and  every  other  son  snocessively  in 
remainder  one  after  another,  and  the  heirs  male  of 
the  body  of  each  such  last-mentioned  first  and 
every  od^r  son,  the  elder  and  the  heirs  male  of  his 
body  taking  before  the  younger  and  the  heirs  male  of 
his  body ;  and,  on  failure  of  such  issue,  to  the  use  of 
my  own  right  heirs  for  ever."  It  is  said  that  these 
words  apply  to  one  son,  whioh  I  agree  they  do; 
but  they  on]y  mean  that  it  is  to  be  treated  mstri- 
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butivelj  to  each  of  the  sons  who  take  a  share  in 
the  property,  and,  in  my  opinion,  conseqaently, 
these  words  show  that  the  sons  must  take  as 
tenants  in  common,  and  that  the  property  is 
ciyen  among  all  the  yonn^er  sons  as  tenants 
in  common,  and  on  the  failure  of  their  issue, 
then  to  the  use  of  the  testator's  own  right 
heirs  ;  that  is  to  say,  these  limitations  apply 
to  the  share  of  each  son,  each  son  is  to  take  for 
life,  and  after  his  death,  his  share  is  to  go  to  his 
first  and  other  sons  in  tail  male.  That  is  the 
manner  in  which  it  is  to  be  disposed  of.  I  do  not 
know  whether  the  question  arises  now,  but  I 
should  be  disposed  to  think  that  cross-remainders 
in  tail  were  implied.  [On  being  informed  that  the 
question  did  arise,  as  some  of  the  sons  had  died 
without  issue.  His  Lordship  continued  :]  Then  I 
am  of  opinion  that  cross-remainders  in  tail  were 
implied  in  all  these  limitations,  and  that  ther 
most  necessarily  be  inferred.  I  regret  very  much 
the  hasty  way  in  which  the  gentleman  who  settled 
the  will  revised  tfie  draft.  This  must,  no  doubt, 
have  been  the  case,  for  I  am  told  that  the  will  was 
drawn  by  a  very  eminent  conveyancer,  whose 
name  was  not  mentioned.  In  fact,  two  or  three 
words  would  have  made  the  matter  perfectly 
plain,  but  as  the  difficulty  has  been  occasioned 
by  the  obscurity  of  the  will,  the  testator's 
estate  must  bear  the  costs  as  between  solicitor 
and  client.  Though  the  luatter  is  rather  doubtful 
in  some  of  the  earlier  cases  cited,  particularly  in 
that  one  before  Lord  Mansfield  (Evang  v.  A$tley, 
•up.),  in  which  he  expresses  his  horror  at  the  idea 
of  there  being  seven  or  eight  jointures  charged  on 
the  estate,  yet  I  am  quite  clear  that  the  subse- 
quent course  of  decisions  has  established  the  rule 
of  following  the  exact  words  of  the  testator's  will. 
I  will  do  80  in  the  present  case,  and  will  make  a 
dedaration  to  that  effect. 

Solicitor  for  the  plaintiffs,  A.  W.  SiiHee*. 

Solicitors  for  the  defendants,  Cookson,  Waine' 
Wright,  Pennington,  and  Wainewright ;  P.John$Um; 
Shum  and  Crottman,  for  Stanton  and  Afkinion, 
Kewcastle-upon-Tyne. 

Jtdy  3,  and  12. 

Sutton  v.  Wildibs. 

Trtuiee — Invettment  of  Urugt  fund  on  inttiffltient 

$eeuritij — Fraud  of  tru9iee'$  tolieitor — Liability 

of  trugtee. 
Tru»tee$  applied  to  their  golieitor  to  find  them  an  in- 

vettmetil  for  certain  trust  moneys.     The  solicitor, 

hy  means  of  forgery,  induced  them  to  advance  the 

moneys  on  aii  insiifieient  teetirity : 
Held,  tliat  the  trustees  were  liahle  to  make  good  the 

loss. 
Br  an  indenture  dated  the  27th  Kov.  1833,  and 
made  between  Jane  Wilders,  then  Jane  Hoskins, 
of  the  first  part,  William  Wilders  of  the  second 
part,  and  James  Sutton  and  James  Clifford  of  the 
third  part,  after  reciting  that  Jane  Hoekins  was 
entitled  (amongst  other  things)  to  the  sum  of 
10,0002.,  secured  to  her  by  a  certain  bond  therein 
mentioned,  and  that  a  marriage  was  intended  to 
be  shortlysolemnised  between  Jane  Hoskins  and 
William  Wilders,  and  also  reciting  the  agreement 
for  a  settlement,  it  was  witnessed  that  m  pursu- 
ance of  the  agreement,  Jane  Hoskins  assigned  to 
James  Sutton  and  James  Clifford  the  bond 
whereby  the  sum  of  10,0001.,  with  interest  at  41. 
per  cent,  per  annum  was  secured  to  her  upon 


trust  to  get  in  the  said  sum  of  10,0001.,  and  to  in- 
vest the  ^  same  in  their  joint  names  on  real  or 
Government  security,  and  to  stand  possessed  of 
the  securities  for  the  same,  upon  trust  to  pay  the 
interest  and  dividends  to  Jane  Hoskins  for  Ule  for 
her  separate  use,  and,  after  her  death,  to  pay  a  cer- 
tain annuity  therein  mentioned,  which  has  since 
determined,  and  subject  thereto  upon  trust  to  pay 
the  interest  and  dividends  to  William  Wilders  for 
life,  and,  after  the  death  of  the  survivor  of  them, 
the  said  Jane  Hoskins  and  William  Wilders,  then 
to  hold  the  trust  moneys  upon  trust  for  all  the 
children  of  the  marriage  in  equal  shares. 

In  Dec.  1842,  James  Sutton  and  James  Clifford 
as  trustees  of  the  settlement,  had  in  their  hands  a 
sum  of  55002.  part  of  the  sum  of  10,0002.  comprised 
in  the  settlement,  and  wanting  an  investment  for 
the  sum,  they  applied  to  William  Eaton  Mousley, 
who  acted  as  their  solicitor  in  matters  connected 
with  the  trust  to  procure  a  mortgage  security  for 
the  sum  of  55002. 

Mousley  represented  to  the  trustees  that  one 
William  Eaton,  a  relative  of  his  was  desirous  of 
borrowing  55002.,  and  that  William  Eaton  was 
seized  as  tenant  in  tail  of  certain  hereditaments  at 
Hoon,  in  the  county  of  Derby,  subject  only  to 
certain  annual  payments  amounting  to  1502.,  and 
Mousley  further  represented  that  William  Eaton 
was  about  to  disentail  his  estate  at  Hoon,  and  that 
he  would  be  willing  to  make  a  mortgage  in  fee  of 
the  estate  for  securing  the  repayment  of  the  56001. 
with  interest  at  4^  per  cent,  per  annum. 

The  money  was  accordingly  advanced  on  the 
security  of  the  estate  at  Hoon,  and  was  secured  by 
an  inc(enture  of  mortgage  dated  the  20th  Dec. 
1842. 

The  interest  was  regularly  paid  by  William 
Eaton  or  by  Mousley,  who  had  acted  as  soUcit(v 
for  him  as  well  as  for  the  trustees  in  the  matter  of 
the  mortgage,  from  1842  up  to  the  month  of  June 
1852,  Mousley  having  latterly  professed  to  pay  it 
on  his  own  account,  stating  tnat  he  had  purchased 
the  equity  of  redemption  in  the  mortgaged  pro- 

Mousley  died  in  1853,  insolvent,  and  in  a  suit 
institutea  on  behalf  of  his  creditors  for  the  adminis- 
tration of  his  estate,  it  was  ascertained  that  in  pro- 
curing the  advance  of  55002.  on  the  Hoon  estate, 
he  had  suppressed  a  settlement  dated  the  31st 
March  1834,  and  made  on  the  marriage  of  William 
Eaton,  by  which  settlement  William  Eaton  only 
retained  a  life  interest  in  the  estate  with  power  to 
raise  25002.  at  his  death.  The  result  was  that  the 
trustees  had  under  the  mortgage  only  a  claim  on 
the  life  estate  of  William  Eaton,  and  on  the  2500Z. 
raiseable  at  his  death. 

It  was  alleged  that  Mousley  had  committed 
forgery  by  inserting  in  the  deed  of  the  31st  March 
1831,  the  sum  of  55002.  as  the  sum  raiseable  on 
the  death  of  William  Eaton  instead  of  the  sum  of 
25002.,  and  that  he  had  done  so  with  the  view  of 
deceiving  the  trustees. 

On  discovering  the  existence  of  the  deed  of 
March  1834,  Sutton  and  Clifford  instituted  a  suit 
against  the  trustees  of  that  deed  to  establish  their 
claim  on  the  Hoon  estate  for  the  55002.,  and  inte- 
rest ;  and  by  a  decree  made  in  that  suit  in  June 
1858,  it  was  ordered  that  Sutton  and  Clifford 
should  be  at  liberty  to  receive  the  rents  and  profits 
of  the  estate  during  the  life  of  William  Eaton. 

Clifford  died  in  1866,  and  left  Thomas  Cullen,  one 
of  the  defendants  to  this  suit,  was  his  legal  personal 
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representative.  In  1869  a  suit  of  CuUen  y.  CvUen 
was  instituted  for  the  administration  of  Clifford's 
estate,  and  was  now  pending  in  another  branch  of 
tlie  court. 

Sutton  died  in  1868. 

William  Eaton  died,  in  March  1869,  the  trustees 
or  their  representatives  having  continued  in 
receipt  of  the  rents  and  profits  of  the  Hoon  estate 
up  to  that  date. 

Questions  having  arisen  as  to  the  liability  of 
the  estates  of  Clifford  and  Sutton  to  make  good  the 
loss  occasioned  by  the  fraud  practised  upon  the 
trustees  by  their  solicitor  Mousley,  the  present* 
suit  was  instituted  against  Mrs.  Wilders  and  her 
children  and  Cullen  by  the  legal  personal  repre- 
sentatives of  Sutton  to  settle  the  question. 

Hie  bill  alleged  that  at  the  time  when  the 
trustees  employe  Mousley  in  procuring  the  mort- 
gage, and  up  to  the  time  of  his  death,  Mousley 
was  a  solicitor  in  large  practice  at  Derby,  and  was 
generally  believed  to  be  a  man  of  good  credit  and 
reputation,  and  that  the  trustees  had  no  reason  for 
suspecting  any  improper  dealings  on  the  part  of 
Monsley,  nor  had  they  any  knowledge  of  or  means 
of  discovering  the  fraud  alleged  to  have  been  com- 
mitted bv  him. 

The  bill  prayed  that  the  trusts  of  the  indenture 
of  tlie  27th  Nov.  1833,  so  far  as  related  to  the  sum 
of  55002.,  might  be  carried  out  under  the  direction 
and  decree  of  the  court,  and  that  all  proper 
inquiries,  accounts,  &c.,  might  be  made  and  taken 
for  ascertaining  the  rights  and  liabilities  of  all 
parties  with  regard  to  the  55002.  It  also  prayed 
for  the  appointment  of  new  trustees,  and  that  the 
plaintUfs  might  be  at  liberty  to  appl^  in  the  suit  of 
OuUen  y.  GuUen  to  stay  the  distribution  of  the 
estate  of  James  Clifford  until  the  liabilitT,  if  any, 
of  his  estate  in  respect  of  the  sum  of  55002.  should 
have  been  ascertained. 

The  cause  now  came  on  for  hearing. 

Jewel,  Q.C.  and  F.  Uurrey,  for  the  plaintiffs, 
submitted  that  the  estates  of  the  trustees  were  not 
liable  to  make  good  the  loss  caused  by  Mousley's 
fraud,  for  they  exerted  the  same  care  and  solicitude 
in  behalf  of  their  eettuit  que  irust  as  they  would 
have  done  for  themselves,  and  greater  measure 
tbmn  this  a  court  of  equity  does  not  exact. 
Jone$  V.  LemiM,  2  Yea.  Sen.  241  ; 
LswiB  on  Traats,  4th  edit.  p.  224 ;  5th  adit.  p.  241. 
The  same  rule  applied  in  the  case  of  the  loss  of  the 
trust  moneys  through  the  &ilure  of  bankers  with 
whom  the  trustees  deposited  the  moneys.  In 
Johnton  v.  Newton  (11  Hare,  160),  where  nine 
months  after  a  testator's  death  his  bankers  became 
bankrupt,  having  at  that  time  a  baUnoe  of  20002. 
belonging  to  his  estate  in  their  hands,  of  which 
10002.  was  ultimately  lost  by  the  bankruptcy,  it 
was  held  that  the  executors  were  not  answerable 
for  the  loss,  although  on  a  reference  the  master 
had  found  that  there  were  not  any  purposes  of  their 
trust  which  rendered  it  necessary  for  the  executors 
to  retain  the  balance,  or  any  part  of  it,  with  the 
bankers.  And  in  Re  Marcon  t  Ettate ;  Finch  y. 
Mareon  (W.  Notes,  1871,  p.  148),  Bacon,  Y.C.  said 
that  "  he  failed  to  find  any  case  where  a  trustee 
had  been  held  liable  for  the  fiulure  of  a  banker  with 
whom  he  had  placed  the  trust  funds  on  a  current 
aoooont,  unmixed  with  his  own  moneys ;  having,  in 
&ct,  done  with  it  precisely  what  a  man  of  ordinary 
pradenoe  would  have  done  for  the  protection  of  his 
own  property."  But  if  it  should  be  held  that  the 
estates  of  Uie  trustees  were  liable  to  make  good  the 


loss,  they  contended  that  the  plaintiffs  were  enti- 
tled to  a  contribution  from  Cliftbrd's  estate. 

Sir  Richard  BaggaUay,  Q.C.  and  W.  R.  Fiiher, 
for  Mrs.  Wilders  and  her  children,  contended  that 
the  trustees'  estates  wore  liable  to  make  good  the 
loss.  They  relied  upon  Bostoek  v.  Floyer  (13  L.  T. 
Rep.  N.  S.  489 ;  L.  Bep.  1  Eq.  26),  where  a  trustee 
handed  over  trust  moneys  to  his  solicitor,  who, 
being  steward  of  a  manor,  fabricated  a  surrender 
of  certain  copyholds  to  secure  repayment  of 
the  moneys,  it  being  discovered  after  the  solici- 
tor's deatn  that  the  surrender  was  a  fabrication, 
and  it  was  held  that  the  trustee  was  liable  to 
make  good  the  loss.    They  also  referred  to — 

Eopgooi  V.  Parkin,  82  L.  T.  Bep.  N.  S.  778 ;  L.  Bep. 
11  Eq.  74. 

Souihgate,  Q.C.  and  Bpeed  for  Thomas  Cullen, 
the  legal  personal  representative  of  Clifford,  sub- 
mitted that  he  was  not  a  necessary  part^  to  the 
suit,  as  a  suit  for  the  administration  of  his  testa- 
tor's estate  was  pending  in  another  branch  of  the 
court,  in  which  the  plaintiff's  right,  if  any,  to  con- 
tribution from  that  estate  ought  to  be  estab- 
lished. 

Jvly  12. — Lord  Bomllt. — ^The  question  to  be 
decided  in  this  suit  is  whether  a  trustee,  now  de- 
ceased, of  the  name  of  James  Sutton,  was  guilty 
of  a  breach  of  trust  in  lending  trust  property  on 
an  insnfScient  security,  which  lie  was  induced  to 
do  by  reason  of  the  fhmdulent  conduct  of  bis  soli- 
citor. [His  Lordship  here  stated  the  fiMsts  of  the 
case  as  above  set  forth,  and  continued:]  The 
question  is,  what  relief  are  the  family  of  Wilders 
entitled  to,  as  against  either  Sutton  or  Cullen  P 
First,  as  regards  Cullen,  it  appears  that  on  the 
8th  Dec.  1869,  a  bill  was  filed  for  the  adminis- 
tration of  the  estate  of  Clifford,  against  Cullen,  his 
legal  personal  representative.  "That  suit  is  now 
subsisting  in  another  branch  of  this  court ;  and, 
therefore,  assuming  the  plaintiff  to  establish  a 
right  to  contribution  against  Clifford's  estate,  it 
ought  to  be  by  proof  in  that  suit.  Cullen,  there- 
fore, is  not  a  necessary  or  proper  party  to  this 
suit,  and  I  dismiss  him  from  it  with  costs.  As 
regards  the  liability  of  the  estate  of  Sutton,  the 
present  bill  was  filed  to  raise  the  question.  It 
prays  that  the  trusts  of  the  settlement  may  be 
administered,  so  far  as  they  relate  to  the  sum  of 
55002.,  and  ^1  necessary  inquiries  directed  as  to 
the  investment.  Upon  considering  the  question, 
as  if  both  the  trustees  were  here,  I  have  come  to 
the  conclusion  that  they  are  liable  for  the  mis- 
conduct of  their  solicitor.  He  was  their  agent  to 
find  them  a  proper  security,  and  he  failed  to  per- 
form his  duty.  The  court  makes  an  exception  in 
the  case  of  a  oanker  who  fails  with  trust  money  in 
his  hands,  provided  such  trust  money  has  only 
been  left  there  for  a  reasonable  time,  because  the 
money  must  be  kept  by  the  trustees  somewhere 
till  it  is  wanted,  and  no  place  is  so  secure  as  a 
bank  in  good  repute.  But  if  a  trustee  entrust 
the  money  to  a  servant  who  robs  him,  the  trustee 
is  liable.  So  if  he  employ  a  solicitor  who  neglects  h  is 
duty,  the  trustee  is  liable.  Here  it  is  even  stronger, 
because  the  trustees  did  not  examine  anything^  or 
require  any  opinion  on  the  title,  but  trusted  im- 
plicitly to  the  solicitor  who  defrauded  them.  It 
also  appears  by  a  letter  irova.  Sutton  to  Mr. 
Wilders  that  he  suspected  Mousley,  yet  did  not 
take  the  proper  precautions.  Either  Mousley 
was  or  was  not  the  solicitor  for  the  trustees.  If 
he  was  not,  they  did  not  take  the  proper  preoantipn 
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-of  applying  to  tlieir  own  solicitor ;  if  he  waa,  they 
•employed  the  solicitor  for  the  mortgagor,  which, 
though  not  in  itself  culpable,  requires  the  trustee 
who  does  so  to  take  additional  precautions.  If  it 
be  said  that  this  loss  was  produced  by  forgerv.and 
that  no  precautions  could  hare  prevented  it,  I  have 
held  that  when  a  forgerr  is  committed  upon  any 
person,  the  loss  must  fall  on  him,  whether  he  be 
theprincipal  or  the  trustee :  (Eaves  v.  HitJcgon,  5 
L.  T.  Rep.  N.  S.  598 ;  30  Beav.  136.)  And  this  view 
•of  mine  nas,  I  bolieve,  been  aflSrmed  by  the  House 
of  Lords  in  the  case  of  a  forgery  upon  one  of  the 
great  railway  companies.  I  am  embarrassed  by 
the  frame  of  this  suit,  which  ought  to  have  been 
instituted  by  the  cestnis  que  truet  as  plaintiffs ;  but  I 
will  make  a  declaration  that  Sutton's  estate  is 
liable  to  make  good  what  shall  be  found  due  in 
respect  of  this  loss,  and  give  the  plaintiff  leave  to 
prove  for  contribution  against  Clifford's  estate  in 
the  other  suit. 

SoUcitors  for  the  plaintiff,  Eichard  and  W.  B. 
^tiUth,  for  Barhcr  and  Cuircy,  Derby. 

Solicitors  for  the  defendants,  T.  Wliite  and  Sons ; 
Taylor,  Hoare,  and  Taylor. 


Thursday,  July  13. 

WaLKEB  V,  SuLIGMAJiX. 

Practice — Adm'mistraiion  suit — Party  served  with 
deiyree — Glaitn  against  person  so  made  a  party 
— Iiidependent  suit  necessary — 16  ^  16  Vict. 
c.  86,  »,  42,  r.  8. 

The  residiutry  legatees  wider  a  will  filed  a  bill 
against  the  executors  fw  the  administration  of  the 
testator's  estate,  and  having  obtained  a  decree  tltey 
sened  it  on  the  testator's  sister  under  15  ^  16 
Vict.  c.  86,  8,  42,  r.  8.  IVie  testator  Itad  in  his 
llfetiine  purcltasid  certain  slock  in  the  name  of  his 
sister,  atid  by  his  will  he  gave  her  an  annuity. 
The  sister  claimed  to  be  absolutely  entitled  to  the 
stock,  but  the  plaintiffs  alleged  that  she  Iteld  it  in 
trust  for  tlie  testator. 

•Ort  a  motion  for  an  injunction  to  rest/raiti,  lier  from 
dealing  with  the  stock: 

Held,  that  tlm  service  of  tlie  decree  on  the  testator's 
sister  only  rendered  her  a  party  to  the  suit  in  respect 
of  her  intereei  under  the  toiU,  and  not  in  respect  of 
any  liability  slie  might  be  under  to  the  testator's 
estate ;  and  thai  an  independent  suit  toould  be  ne- 
cessary for  the  enforcement  of  any  euAih  liability. 

MOTIOS. 

By  his  will,  dated  the  14th  April  1863,  Alexan- 
^der  Walker,  after  giving  certain  legacies  and  direct- 
ing the  payment  of  his  just  debts  and  funeral  and 
testamentary  expenses,  g^ve  an  annuity  of  2002. 
to  bis  sister,  Margaret  Grainger  Walker,  and  made 
'Sybil  Walker  and  Michael  Walker  his  residuary 
iegatees. 

Soon  after  the  testator's  death,  his  residoaiy 
legatees  instituted  the  above  suit  against  the 
executors  for  the  administration  of  the  testator's 
■«state. 

On  the  12th  Feb.  1871,  the  usual  administration 
•decree  was  made,  uid  on  the  10th  of  the  following 
mouth,  an  order  was  made  under  15  &  16  Tict. 
•o.  86,  s.  4^  r.  8,  for  service  of  notice  of  the  deoree 
on  (amongst  othv-  persons)  Margaret  Grainger 
Walker,  who  resided  m  Scotland. 

On  the  16th  May  1871,  an  order  waa  made  on 

the_  application  of    Margaret   Grainger    Walker, 

iving  her  leave  to  attend  the  prooeeding;s  under 

«  deoree. 


During  his  lifetime,  the  testator  had  purchased 
40001.  stock  of  the  Bank  of  Scotland,  in  the  name  of 
his  sister.  M.argaret  Grainger  Walker  claimed  to 
be  absolutely  entitled  to  this  sum  of  stock,  bat  thd 
plaintiffs  alleged  that  she  held  it  as  a*  trustee 
for  the  testator,  and  that  it  formed  part  of  his 
estate. 

The  plaintiffs  now  moved  for  an  imunction  to 
restrain  Margaret  (Jrainger  Walker  from  trsna* 
ferring  or  dealing  with  the  sum  of  stock. 

In  support  of  the  motion,  the  plaintiffs  filed 
affidavits  deposing  that  the  testator  had  pur- 
chased the  sum  of  stock  in  his  sister's  name,  that 
she  held  it  in  trust  for  him,  and  that  it  formed 
part  of  his  estate,  and  that  nevertheless  she  in- 
tended  to  sell  it,  and  to  apply  the  proceeds  to  bet 
own  use. 

Anderson,  Q.  C.  and  .Tones  Bateman,  in  support  of 
the  motion,  contended  that  under  15  &  16  Vict, 
c.  86,  s.  42,  r.  8,  the  respondent  having  been  served 
with  notice  of  the  decree,  and  having  applied  for 
leave  to  attend  proceedings  under  it,  was  as  much 
bound  by  the  proceedings  as  if  she  had  been 
originally  made  a  defendant ;  and  that,  as  a  decree 
had  been  made  for  the  administration  of  the 
testator's  estate,  all  questions  relating  to  the 
estate  should  be  decided  by  the  court  which 
made  the  decree.    They  cited : 

Oraham  v.  Maxwell,  1  Mac.  &  G.  71 ; 
Innes  v.  Uiichetl,  4  Br.  57 ;  and,  <hi  appeal,  1  De  G. 
&  J.423; 

Without  idling  upon  SoiUhgafe,  Q.  C.  and 
Jtamadge,  who  appeared  for  Margaret  Grainger 
Walker, 

Lord  BoMiLLY  said  that  he  was  of  opinion  thab 
the  service  of  the  decree  under  15  &  16  Vict.  c.  8ti 
8.  8,  only  rendered  the  person  served  a  party  to 
the  decree  in  respect  of  the  interest  taken  by  her 
under  the  will,  and  not  in  respect  of  any  liability 
she  might  be  under  to  the  testator's  estate ;  for 
the  purpose  of  estobUshing  any  euoh  liiabiliqr  <ui 
independent  suit  would  be  necessary,  which  should 
expressly  set  forth  the  facts  and  pray  for  specific 
relief.  The  present  application  must,  therefore, 
be  refused,  and  if  Miss  Walker  would  give  aa 
undertaking  not  to  part  with  the  stock  before  the 
last  seal  day  in  the  sittings  after  Trinity  Term,  it 
would  be  refused  with  costs. 

.  SotUhgate,  Q.  C.  having  given  the  undertaking 
on  behalf  of  Miss  Walker, 

Lord  Romuxt  said  that  he  would  give  Miss 
Walker  her  costs.  The  motion  would  simply  be 
refused  with  costs ;  the  plaintiffs  to  be  at  liber^ 
to  take  such  legal  proceedings  as  they  might  be 
advised. 

Solicitors  for  the  plaintiffs,  F.  W.  HUbery. 

Solicitors  for  the  respondent,  Norris  and  8ont. 


V.C.  WICZEHV  oomtT. 

Beported  by  Eswabd  Wmiow,  Baq.,  BuTi«temt-L*w. 

July  11  and  12. 

PonrroN  v.  Pmkton. 

Pleading — Demurrer — Administration  and  ^arltur- 

ship  aecotmt — MtMifariousaess — Parties. 
Where  a  bUlwas  filed  by  three  ohildren  against  Oieir 
father's  survivi/ug  partner  and  executor,  chmrgittg 
him  with  wilful  nsgleet  and  iefavU,  and  pra/yinf 
for  the  administratum  of  their  father's  estate  j 
for  an  aeoount  of  the  pmrlnersiiip  business ;  and 
for  an  injunction  to  restrain  the  defendant  from 
dealing  wiOi  the  parkurMp  propfrty ; 
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Held,  that  a  detnarrer  on  the  ground  tluit  a  fowrth 
child  (oiU  of  the  jmritdiction)  was  not  a  party  to 
tite  tuit,  aiul  for  muUifariowntest,  mutt  be  over- 
ruled. 
This  was  a  demnrrer.    The  facts,  as  stated  in  the 
bill,  were  as  follows : 

George  Pointon,  by  his  will  dated  2nd  Jan.  1863, 
after  bequeathing  to  hia  wife  for  her  own  nse 
absolutely  all  his  furniture,  subject  to  the  pajrment 
of  all  his  debts  and  funeral  and  testamentary  ex- 
penses, gave,  devised,  and  bequeathed  all  his  pro- 
perty, fa«th  real  and  personal,  to  his  brotaer, 
VVilliam  Pointon,  and  his  (testator's)  wife,  Eliza 
Pointon,  their  executors  and  administrators,  upon 
trust  to  convert  the  same  into  money  by  sale,  or  by 
the  said  William  Pointon  taking  all  or  any  part 
thereof  by  valuation,  which  the  testator  thereby 
empowered  him  to  do,  and  invest  the  proceeds 
upon  Government  or  real  securities,  or  rail- 
way debentures,  and  pay  ard  apply  the  in- 
terest and  dividends  thereof  nnto  his  (tes- 
tator's) said  wife  for  her  Ufe  if  she  so  long 
remained  his  widow,  and  after  her  decease  or 
second  marriage,  to  divide  the  principal  moneys 
equally  amougst  all  his  children  tnen  living,  or  the 
issae  of  such  of  them  as  might  have  died  leaving 
issae;  and  the  testator  directed  his  trustees  to  pay 
out  of  the  said  principal  moneys  to  each  of  his 
said  children,  as  they  arrived  at  the  age  of  twenty- 
one  years  or  married,  one  half  of  the  presumptive 
shaaies  to  which  they  would  be  entitled  on  the  aeath 
oe  second  marriage  of  his  (testator's)  said  wife  as 
aforesaid,  and  he  anpointed  his  said  wife  and 
brother  executors  of  Eis  wiU. 

The  testator  died  on  the  6th  Jan.  1863,  and  hia 
will  was  duly  proved  by  his  executors.  He  left 
four  children,  viz.,  George  Pointon,  a  mariner,  out 
of  the  jurisdiction,  who  attained  twenty-one  in 
Sept.  Iti6i) ;  the  plaintiff,  Emily  Pointon,  who 
attained  twenty-one  in  April  1871 ;  and  the  plain- 
tiffs, Arthur  Pointon  and  Fanny  Eliza  Pomton, 
both  infants. 

The  defendants  to  the  suit  were  the  executors, 
the  testator's  widow  and  brother. 

The  testator,  before  and  at  the  time  of  his 
decease,  carried  on  the  business  of  a  miller  and 
com  merchant,  in  co-partnership  with  his  brother 
the  defendant,  the  said  William  Pointon,  under 
the  firm  of  George  and  William  Pointon.  The 
testator  at  the  time  of  his  death  owned  certain 
real  and  personal  estate.  This  estate  included 
his  share  and  interest  in  the  assets  of  the  said 
partnership  property  in  use  for  the  purposes 
thereof  to  a  considerable  amount.  After  the 
testator's  death  William  Pointon,  instead  of  pro- 
ceeding to  call  in  and  convert  the  testator's 
estate  in  pursuance  with  the  directions  in 
the  will,  employed  the  same  in  the  said 
business,  and  thereby  great  loss  had  been 
occasioned  to  the  estate.  He  had  also  mis- 
managed and  negected  the  business,  and  thereby 
large  sums  had  been  lost.  Numerous  ^- 
plicationa  had  been  made  to  him  by  and  on 
behalf  of  the  testator's  widow  and  children  to  come 
to  an  account,  but  he  had  refused  to  do  so.  He 
was  now  collecting  and  getting  in  the  outstanding 
book  debts  and  the  other  assets  of  the  business,  and 
threatened  to  apply  them  to  his  own  use,  regard- 
lens  of  the  rights  of  the  testator's  estate  in  respect 
thereof. 

He  also  had  threatened  to  sell  and  receive,  and 
apply  for  his  own  nse  the  proceeds  of  the  sale  of 


certain  property,   consisting  of  a  freehold  called 
Forge   Mill,   situate  at  Odd  Bode,  Church  Law-- 
ten,  in  the  county  of  Cheshire,  without  regard  to- 
the  interest  belonging  to  the  estate  of  the  said 
George    Pointon    therein.      The  property    called 
Forge  MUl  and  premises  formed  part  of  the  assets 
of  the  late  co-partnership  at  the  time  of  the  death 
of   Greorge    Pointon,  or  was  property  belonging 
to  the  said  George  Pointon  and  William  Pointon, 
together,  and  used  by  them  for  the  purposes  or 
the  co-partnership. 

On  or  about  the  5th  Dec.  1868,  William  Pointon 
signed  a  memorandum  of  agreement  in  writing,, 
whereby  he  agreed  to  purchase  Forge  Mill  and  pre- 
mises at  a  vuuation  thereof,  which  was  made  oy  a 
Mr.  J.  Hinkley  inl863,after thedeath  of  thetestator, . 
and  also  to  purchase  the  stock-in-trade  and. 
utensils  then  in  the  same  mill,  and  also  in  a  stream, 
mill  situate  also  at  Odd  Bode.  The  memorandom 
was  as  follows  : — 

I  agree  to  take  the  Forge  Hill,  &o.,  at  the  valuation  of' 
J.  Hiokley,  in  1863,  on  aoooont  of  my  share  of  the  estate 
of  O.  and  W.  Pointon,  also  the  atook-in-trade,  ntenailsaa 
valued,  and  as  per  partionlars  annexed  in  part  payment 
of  my  said  share  in  the  said  estate,  paying  either  cash  for- 
same  or  interest  at  fire  per  oent.  per  annum  until  Mr.  Q. 
Pointon  has  received  the  like  amount. 

Subsequently  William  Pointon  obtained  some 
conveyance  or  release  to  be  executed  of  the  said. 
Forge  Mill  property  upon  the  foooing  of  the  pur- 
chase thereof  oy  him  in  pursuance  of  the   said 
memorandum.     Upwards  of  ISOOi.  was  due  fron» 
William  Pointon  to  the  estate  of  the  testator  in  re- 
spect  of  the  purchase    money   payable    to    the- 
estate  of  the   testator  in   res|%ct    of  the    pur- 
chase   money    payable    by    William    Pointon    to- 
the  estate  of   tne  testator  for  the  said  pnrchase- 
of  the  said  freehod  property.     No  payment  had 
been  made  by  William  Pointon  on  account  of  the 
stock-in-trade  and  utensils  referred  to  in  the  said 
memorandum,  and  the  sum  of  749{.   7s.   Id.   or- 
thereaboute,  with  an  arrear  of  interest   thereon, 
was  due  from  him  to  the  testator's  estate  in  respect- 
thereof.    He  had  advertised  the  Forge  Mill  and. 
Wd  for  sale  on  the  17th  May,  1871. 

The  bill  charged  that  it  was  expedient  that  the- 
real  and  personal  estate  of  the  testator  should  be 
administered  by  and  under  the  direction  of  the- 
court.  It  was  also  expedient  that  the  accounts  of' 
the  late  co-partnership  and  the  affairs  thereof 
should  be  wound-up  by  the  court.  That  that  could, 
not  be  conveniently  done  except  in  the  present 
suit,  or  a  suit  similarly  constituted,  on  account  of 
William  Pointon  being  both  executor  and  the  only 
surviving  partner  of  the  late  co-partnership.  That 
William  Pointon  ought  to  account  for  what  he  had 
received,  and  for  what,  but  for  his  wilful  default  or 
n^eot,  he  might  have  received  on  account  of  the- 
testator's  estate. 

The  bill  prajred  that  the  real  and  personal  estate  of' 
the  testatOT  might  be  administered,  and  the  troste 
of  his  will  earned  into  execution  by  and  under  the 
direction  of  the  court ;  that  an  account  might  b« 
taken  of  what  had  been  received  by  the  defendant, 
William  Pointon,  or  any  other  person  by  his  order,, 
or  for  his  nse,  or  which  but  for  his  wilful  default 
M"  neglect  might  have  been  received  by  him  in 
respect  of  the  real  or  personal  estafe»  of  uie  testa- 
tor and  the  rents  and  profite  thereof,  and  that  in 
taking  such  aecoont  the  defendant  William  Poin- 
ton, might  be  charged  with  what  should  appear- 
to  be  due  firom  him  to  the  estate  of  the  testiEttor- 
in  respect  of  the  darlings  and  transactions  o£' 
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the  said  late  co-partnership  between  the  said 
George  Pointon  and  William  Pointon,  and  the 
dealings  and  transactions  of  the  said  William 
Pointon  in  respect  of  the  basiness  of  the  said  firm, 
and  assets  and  property  thereof,  and  the  property 
used  for  the  purposes  thereof  since  the  death  of 
the  testator,  and  with  all  losses  which  by  reason 
of  the  miBtnanagement  and  neglect  of  William 
Pointon,  and  in  reference  to  the  said  business, 
had  been  occasioned  to  the  estate  of  the  testator ; 
that  an  account  might  be  taken  of  the  dealing's 
and  transactions  of  tne  said  late  co-partnership  of 
George  Pointon  and  William  Pointon,  and  of  the 
dealings  and  transactions  of  the  said  William 
Pointon  in  respect  of  the  business  of  the  said  firm, 
and  assets  and  property  thereof,  and  the  property 
used  for  the  purposes  thereof  since  the  death  of 
the  testator,  and  of  the  losses  which,  by  reason  of 
the  mismanagement  and  neglect  of  the  said 
William  Pointon  in  reference  to  the  said  business, 
had  been  occasioned  to  the  estate  of  the  testator. 

That  the  defendant  William  Pointon  might  be 
ordered  to  pay  into  court,  or  as  the  court  should 
direct,  what,  upon  the  taking  of  the  said  accounts, 
should  be  found  due  from  him  to  the  testator ; 
that  a  receiver  might  be  appointed  of  the  personal 
estate  of  the  testator,  and  ot  the  rents  and  profits 
of  bis  real  estate;  that  a  receiver  might  oe  ap- 
pointed of  the  credits  and  property  and  assets  of 
the  said  late  co-partnership  of  George  Pointon  and 
William  Pointon,  and  of  the  business  carried  on  by 
the  said  William  Pointon  since  the  death  of  the 
testator,  in  continuation  of  the  business  of  said 
late  co-partnership. 

That  an  injunction  might  be  awarded  to  restrain 
the  defendant,  William  Pointon,  from  receiving 
or  disposing  of,  or  interfering  with  the  real  or 
personal  estate  of  the  testator,  or  the  credits, 
property,  or  assets  of  the  said  late  co-partnership, 
or  of  the  said  business  carried  on  by  the  said 
William  Pointon  in  continuation  of  the  buiness  of 
the  said  late  copartnership  except  by  and  under 
the  direction  of  the  couit ;  that  an  injunction 
might  be  awarded  to  restrain  the  defendant, 
William  Pointon,  from  selling  or  ofiering  for  sale 
the  said  property  called  the  Forge  Mill  and  pre- 
mises, ana  from  receiving  any  purchase  money  or 
rents  or  profits  in  respect  thereof,  except  by  and 
under  the  direction  of  the  court. 

That  new  trustees  might  be  appointed  of  the 
will  of  the  said  George  Pointon.  That  for  the  pur- 
poses aforesaid  all  necessary  and  proper  directions, 
accounts,  and  inquiries  might  be  taken  aud  made, 
and  that  the  plaintiffs  might  have  such  further  or 
other  relief  as  the  nature  of  the  case  might 
require. 

To  this  bill  the  defendant  William  Pointon  de- 
murred as  follows :  This  defendant,  by  protestation, 
not  confessing  all  or  any  of  the  matters  and  things 
in  the  said  plaintiff's  bill  contained  to  be  true,  m 
such  manner  and  form  as  the  same  are  therein  set 
forth  and  alleged,  doth  demur  to  the  said  bill,  and 
to  the  whole  of  the  discovery  and  relief  thereby 
praved,  and  for  cause  of  demurrer  shows  that  the 
said  plaintiffs  in  and  by  their  said  bill  of  com- 

Slaint  l^ve  sought  relief  against  both  the  def en- 
ants  jointly,  as  executor  and  executrix  of  George 
Pointmi,  deceased,  in  the  bill  named,  and  have 
also  thereby  sought  relief  against  this  defendant 
personal^  upon  two  separate  and  distinct  claims, 
namely,  the  claim  to  an  injunction  against  his 
Belling  or  receiving  the  rents  of  the  property  in 


the  said  bill,  called  Forge  Mill,  and  the  claim  to  an 
injunction  to  restrain  this  defendant  from  carrying 
on  his  own  lawful  business,  and  for  a  receiver 
and  accounts  of  such  business;  and  for  further 
causes  of  demurrer,  this  defendant  shows  that 
the  said  bill  is  multifarious,  and  contains  divers 
and  distinct  matters  and  things  which  ought  not 
to  be  joined  together  in  the  same  bill,  whereby 
this  defendant  is  precluded  from  or  hampered  in 
making  his  defence  separately,  according  to  his 
rights,  or  in  respect  of  such  divers  and  distinct 
matters  and  things;  and  for  further  cause  of 
demurrer  this  defendant  shows  that  the  said  plain- 
tiffs have  not  made  Greorge  Pointon,  the  son  of  the 
testator,  in  the  bill  named,  a  party  to  the  said  bill, 
although  according  to  the  statements  contained  in 
the  said  bill  he  is  a  necessary  and  proper  party  to 
the  said  bill.  Wherefore,  for  the  causes  aforesaid, 
and  for  divers  other  good  causes  of  demurrer  ap- 
pearing on  the  said  bill,  this  defendant  doth 
demur  thereto,  and  he  pn^s  the  judgment  of  this 
honourable  court  whether  he  shaU  be  compelled  to 
make  any  answer  to  the  said  bill,  and  he  humbly 
prays  to  be  hence  dismissed,  with  his  reasonable 
costs  in  this  behalf  sustained. 

Greene,  Q.G.  and  Colt,  in  support  of  the  demurrer, 
submitted  that  the  bill  was  demurrable  for  multi- 
fariousness, and  for  want  of  parties.  It  sought  to 
mix  up  the  administration  of  the  testator' s  estate 
with  tne  affairs  of  the  partnership  business.  The 
matters  were  totally  distinct,  and  formed  the  sub- 
jects for  separate  suits.  The  defendant  filled  two 
positions,  namely,  that  of  executor  and  of  sur- 
viving partner  of  the  testator.  In  his  character 
of  surviving  partner  he  had  a  perfect  right  to  carry 
on  the  business  of  the  firm,  and  actin  g  upon  that  right 
he  had  purchased  the  partnership  property  and  stock 
in  trade  at  a  valuation  under  tne  powers  of  the 
will.  The  bill  sought  to  restrain  him  from  dealing 
with  what  was  in  fact  his  own  property,  and  this 
in  itself  was  a  sufficient  ground  for  allowing  the 
demurrer.  The  case  came  clearly  within  the 
authorities  as  to  multifariousness : 

Ward  V.  Duke  of  Nortkvmberland,  2  Anst.  469 ; 

Balvidge  r.  Hyde,  5  Mad.  138 ;  Jao.  153 ; 

Pearu  v.  Hewitt,  7  Sim.  471 ; 

Cami^iea  r.  Mackaa,  III.  ft  Cr.  603. 
As  to  the  question  of  parties,  the  suit  was  so  con- 
stituted as  to  make  it  necessary  that  George 
Pointon,  the  testator's  son,  should  be  a  party.  It 
not  only  sought  to  have  the  testator's  estate  ad- 
ministered ;  but  it  alleged  wilful  default  and  breach 
of  trust  against  the  defendant.  Were  the  suit 
simply  instituted  for  administration,  service  of  the 
decree  npon  the  parties  was  all  that  was  required ; 
but  as  it  Bought  relief  against  the  defendant  in  his 
character  of  trustee,  the  case  was  taken  out  of  the 
9th  rule  of  sect.  '^  of  15  &  16  Vict.  c.  86,  and  all  of 
the  eeetuit  que  trust  must  be  parties : 

Poyne  v.  Parker,  16  L.  T.  Bep.  N.  S.  157 ; 

Devaynet  v.  iioMiuon,  24  Beav.  8C. 
The  defendant  ought  not  to  be  put  to  the  risk  cX. 
being  brought  before  the  court  a  second  time,  and 
he  had  a  right  to  ask  that  the  case  might  be  dealt 
with  conclusively  at  once.    They  also  referred  to : 

Jenie  v.  £<mne((,  6  De  G.  H.  &  Q.  609  ; 

Dan.  Chan.  Prao.  Gxt  editO  202. 
/.  Dickitison  Q.C.  and  A.  0.  Marten,  for  the  plain- 
tiffs, were  not  called  upon. 

The  Vick-Chancelior. — ^Thia  is  a  demurrer  to 
a  bill  for  administration  and  for  an  injunction. 
The  demurrer  is  in  terms  one  for  wliat  is  com- 
monly called  multifariousness,  but  is,  in.  Teality,  tho 
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misjoinder  of  snlneota  in  a  suit.  It  is  also  a  de- 
murrer for  want  of  parties.  I  mil  take  the  qnes- 
tion  of  want  of  parties  first.  As  to  that,  the  case 
appears  to  me  clearly  within  the  9th  rule  of  sect. 
42  of  15  &  16  Vict.  c.  86.  It  would  be  impossible  to 
hold  that  three  ont  of  four  eettKitque  trust  (residuary 
legatees)  cannot  sue  an  executor  because  the  foiirtn 
has  not  been  brought  before  the  court,  without 
doing  away  with  the  operative  part  of  that  clause 
in  the  section.  The  only  authority  which  has 
been  relied  upon  as  expressly  in  point  is  the  case 
ol  Payne  v.  Parker  (sup.).  Tb&t  was  a  case  of  this 
sort ;  a  trustee  under  a  settlement  was  before  the 
court  as  representing  the  interests  of  the  cestuU 
que  trust,  and  the  plaintiff,  having  elected  to  have 
uiose  interests  represented,  was  bound  to  bring 
the  prof)er  person  before  the  court.  The  only 
question  was  whether  he  had  done  soP  The 
court  there  considered  that  the  trustee  did  not 
BufSciently  represent  the  absent  interests,  and 
required  the  cestuis  que  trust  to  be  made  parties. 
That  case  could  not  have  been  decided  otherwise ; 
but  when  attentively  looked  at  it  has,  in  my  opinion, 
no  appUcation  to  the  present  one.  With  regard  to 
the  question  of  multifariousness,  I  think  there  is  no 
more  in  that  ground  of  demurrer  than  in  the  objec- 
tion for  want  of  parties.  There  are  three  analogous 
vices  to  which  bills  in  equitj  are  subject, 
viz.,  misjoinder  of  plaintiffs,  misjoinder  of  de- 
fendants, and  mnltifanonsness  or  misjoinder  of 
subjects  in  the  suit.  It  is  the  last  which 
is  imputed  to  this  bill.  Multifariousness  pro- 
perly arises  in  this  way :  Where  one  of  the 
defendants  is  not  interested  in  the  whole  of  the 
relief  sought  by  a  bill  filed  against  him  in  respect 
of  several  matters,  as  to  which  he  has  nothing  to 
do.  Misjoinder  of  subjects  is  where  two  subjects, 
distinct  m  their  nature,  are  united  in  one  bill,  and 
for  the  sake  of  convenience  the  court  will  not 
allow  them  to  be  put  on  one  record.  The  case  of 
Salvidge  v.  Hyde  (sup.),  which  was  a  suit  to  ad- 
minister a  testator's  estate  and  to  set  aside  a  sale 
made  of  part  of  it  by  the  executor,  was  a  suit  of 
this  nature,  and  there,  for  the  sake  of  fairness  to 
the  parties,  the  court  refused  to  allow  the  two 
snbjects  to  be  united,  although  the  plaintiff  was 
interested  in  each,  and  the  defendant  liable  in 
respect  of  each.  Now,  in  the  present  case  the  mis- 
joinder is  of  this  nature.  The  suit  is  one,  first,  for 
the  ordinary  administration  decree  of  the  real 
and  personal  estate  of  the  testator ;  secondly,  the 
plaintiff's  claim  arises  out  of  a  partnership  ac- 
count, as  between  the  testator's  estate  and  the 
defendant,  William  Pointon,  his  partner,  and  one 
of  the  trustees  and  executors  of  his  will ;  and  then 
the  suit  is  further  complicated  in  this  way — ^it  is 
asserted  that  William  Pointon  sold  to  himself  or 
took  possession  of  the  partnership  assets,  at  a 
valuation  under  the  powers  of  the  will,  and  that  he 
has  not  paid  for  them.  It  is  suggested  that  not 
only  is  tne  price  of  such  property  assets  in  his 
hands,  but  that,  having  sold  to  himself  without 
payment,  that  which  was  purported  to  be  sold 
remains  assets  of  the  testator  in  nis  hands  until  the 
price  is  paid.  If  a  trustee  is  entitled  to  take  pro- 
perty at  a  valuation,  has  a  valuation  made,  but 
does  not  pay  the  money,  nothing  passes ;  until  the 
money  is  paid  he  has  no  interest  in  the  property. 
li  is  not  neoesaary  to  consider  whether  the  plain- 
tiflti  are  or  are  not  entitled  to  the  whole  of  the 
relief  they  aek  by  their  bill,  the  question  I  have  to 
decide  is  wheUier  the  variooa  subjects,  as  to  which 


relief  is  sought,  are  such  as  are  fit  for  discussion, 
and  can  be  properly  dealt  with  in  one  suit.  The 
case  of  OampheU  v.  Mackay  (sup.),  leaves  this  to 
the  consideration  of  the  court,  and  the  expres- 
sions there  used  apply  to  this  case.  Distinct 
matters  must  not  be  mixed  up  in  one  suit,  when  it 
would  result  in  inconvenience  to  the  court,  or  un- 
fairness to  one  or  more  of  the  parties  to  it ;  but 
neither  of  these  considerations,  or  of  the  others 
mentioned  in  Campbell  v.  Mackay,  applies  to  the 
present  case.  Here  the  testator's  estate  cannot  be 
effectually  administered  till  the  partnership  ac- 
counts have  been  taken,  nor  until  it  has  been  ascer- 
tained whether  William  Pointon  will  pay  the  pur- 
chase money.  It  is  quite  clear  that,  if  there  were 
to  be  separate  suits,  they  must  be  closely  inter- 
mixed, and  the  winding  up  of  the  principal  suit 
must  await  that  of  the  other.  Before  it  can  be 
found  ont  of  what  the  testator's  estate  consists,  or 
what  William  Pointon  owes  to  it,  the  partnership 
accounts  must  be  taken,  and  I  am  wholly  unable 
to  see  why  they  should  not  be  taken  in  this  suit. 
It  appears  to  me  impossible  to  say  that  any  incon- 
venience need  be  apprehended,  or  that  any  injus- 
tice can  arise.  I  am  of  opinion  that  the  objection 
as  to  multifariousness  has  failed  as  completely 
as  that  for  want  of  parties,  and  therefore,  I  over- 
rule the  demurrer. 

Solicitors  for  the  plaintiffs,  BeU,  Brodrick,  and 
Gray,  for  A.  Day,  Buncom. 

Solicitor  for  the  defendants,  John  Bitxton,  for 
Frederick  Salt,  TunstaU. 
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TowEBSON   V.  The   Aspatria   Ageicultubal 

OFBBATrVE  SOCIETY  (LiUITED). 

Sale  ofgttano  by  sample — A  "guaranteed  aiudysis" 
sent  with  sample— Bulk  differing  from  sample — 
Variance  between  buUc  and  analysis — Meaning  of 
"guaranteed  analysis" — Warranty — Contract— - 
Breach  of. 

The  secretary  of  the  defendants  wrote  to  the  plaintiff 
on  the  13th  Jan.  inquiring  the  terms  on  which  he 
would  supply  the  society  with  Peruvian  guano, 
and  adding  as  follows :  "  A  sample,  wUh 
guaranteed  analvsis,  to  aeeompany  your  offer,"  to 
which  the  plaintiff,  on  the  23rd  Jan.,  replied  by  a 
letter,  in  which  he  said :  "  I  vriU  be  glad  to  do  the 
beat  I  can  for  your  society."  .  .  .  "I  may  say  thai 
my  gtutno  confaint  IS  per  cent,  of  ammonia;  this 
t«  the  highest  analysis  this  year."  And  on  the 
1st  Feb.  me  plaintiff  forwarded  three  samples  qf 
guano,  toUhaletter  offering  them  to  the  defendants 
at  certain  vriees — viz..  No.  1,  at  141.  2s.  6d.  ;  No. 
2,  at  131.  lOs. ;  and  No.  3,  at  121.  bs.  per  ton;  and 
in  that  letter  he  said :  "  I  enclose  a  copy  of 
analusis,  and  can  send  three  more  in  a  day  or 
two.  The  copy  printed  analysis,  which  was 
so  indoted,  set  out  the  specific  proportion  per  100 
(jfthe  various  constituent  parts,  and  at  the  foot  of 
U  was  the  following  note :  "  Containing  nurogen, 
14.31— equal  to  ammonia,  17.37."  On  the  iO, 
F^.  the  defendants'  secretary  wrote  as  follows  to 
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the  plaintiff:  "  The  director*  have  agreed  to  accept 
'  your  tender,  according  to  the  conditions  named 
in  your  letter ;"  ami  ore  the  8th  March  he  wrote 
an  order  to  tJie  plaintiff  for  a  quantity  of  "  the 
beat  Peruvian  guano.  No.  1,  priVe  141.  2».  6d. 
delivered,  conditions  and  analysis  as  per  youis 
of  the  Ist  Feb." 
27(6  giiauo  was  delivered  hji  tlie  plaintiff  accord- 
ing to  the  dofi-ndants  order,  a)ta  after  the  bulk 
had  been  broken  and  distrihuted  amongat  tlie 
castoiners  of  the  society,  the  defertdants,  in  conse- 
quence  of  complaints  nuule  to  them  of  the  quality 
of  the  article,  sent  a  sample  of  it  to  Huiir  ouin 
analytical  chnnists,  tlie  resuU  of  whose  analysis 
was  that  tlhe  bulk  did  not  answer  the  analysis  sent 
by  the  plaintiff,  or  resemble  in  appearance  the 
sample  No.  1 ;  but  was  of  inferior  qiudity,  and 
contained  nearly  .5  per  rent,  less  ammonia  tluin  tlie 
proportion  mentioned  in  tlte  plaintiff's  analysis. 
In  an  action  by  the  plaintiff  to  recover  the  price  of 

tli£  giiano,  it  was 
Held  by  tlie  Court  of  Exchejiiier  (Martin,  Channcll, 
and  Pigott,  BB.),  tltaf  tlie  correspondoice  between 
the  parties,  upon  which  the  whole  matter  turned, 
contained  a  warranty  that  the  bulk  was  equal  to 
the  sample,  but  jwne  tliat   it  was  equal  to  tlie 
analysis.     Tlie  term  guaranteed  analysis  as  tliere 
used,  did  not  mean  a  "  wan-anted  "  analysis  m 
tlie  setise  ofawaivanty  that  the  bulk  should  corre- 
spond p)-eciscly  in  its  constituent  parts  and  propor- 
tionate strength  with  Hie  analysis,  but  merely  tliat 
an  analysis  should  be  fairly  inade,  in  tlte  usual 
and  proper  manner,  according  to  tlie  custom  of  the 
trade. 
This  was  an  action-  by  the   plaintiff  to  recover 
51 0{.  2s.  8d.,  the  price  of  a  large  quantity  of  guano 
supplied  by  him  to  the  defen&nts,  the  declaration 
bemg  in  the  ordinary  form  for  goods  sold  and 
delivered,  ifcc.,  to  which  the  defendants  pleaded, 
except  as  to  451  J.  0».  3d.,  parcel,  &c.,  never  in- 
debted, and  as  to  the  said  parcel,  &c.,  payment 
into  court  of  4512.  0«.  3<{.  as  sufficient  to  satiHfy  the 
plaiutifTs  claim  in  respect  of  the  matter  therein 
pleaded  to,  which  sum  the  plaintiffs  accepted,  and 
joined  issue  on  the  first  plea  of  never  indebted. 

The  plaintiff  is  a  guano  merchant  at  Whitehaven, 
in  Cumberland,  and  the  defendants  are  a  company 
or  society  of  gentlemen  and  fanners,  established  in 
that  county  for  the  purpose  of  supplying  the 
members  of  the  society  with  pure  and  unadul- 
terated artificial  manures,  &o.  At  the  trial  before 
Martin,  B.,  and  a  special  jury,  at  Westminster  in 
Kichaelmas  Terra  last,  the  questions  at  issue  be- 
tween the  parties  were,  whether  or  not  the  goaoo 
supplied  by  the  plaintiff  on  the  oocasioai  was  equal 
to  sample,  and  whether  an  analysis  which  was  seat 
by  the  plaintiff  to  the  defendants  with  such  sample, 
previous  to  the  order  for  the  guano  being  given, 
was  a  "  guaranteed  "  or  tearrantid  analysis.  The 
invoi(^  price  of  the  lot,  as  per  the  plaintiffs  par- 
ticulars was  5102.  2s.  8d.,  from  which  th«  de- 
fendants claimed  to  deduct  591.  2s.  bd.  on  account 
of  the  ^^ed  inferiority  of  the  guano  to  the 
sample. 

The  questions  turned  on  several  letters  which 
passed  between  the  parties,  which  formed  the  cod.- 
tract  between  them,  and  which  were  as  follows : 
{The  dafendaut'i  moretary  to  thoplaintiff.] 

Aspatria,  Jan.  18th,  1870. 

Kr,— I  am  fawtruetud  by  the  mreotors  of  the  Aapatria 

Acrionltsnl  Oo-operatiTe  Soeiaty  (Limited)  to  inqniie  en 

what  terms  70a  would  be  willing  to  anpp^  the  members 

(muoberiag  about  100)  with  Pemma  guano,  to  be  de- 


livered free  of  carriage  at  any  station  on  the  Marjrport 
and  Carlisle  Bailway.  A  sample  with  gjiaranteed  aiuUy- 
tit  to  accompany  yoor  offer. — Toors  truly 

To  John  Towerson,  Era.  Ht.  Tbokpson,  See. 

[The  plaintin  to  the  defendants.] 

Whitehaven,  Jan.  22, 1870. 

Dear  Sir, — In  reply  to  yonn,  respecting  offer  of 
manures,  I  will  be  ^ad  to  do  the  best  I  can  for  your 
society,  and  will  at  any  time  meet  a  deputation  from  it 
and  make  them  an  offer.  I  ma/y  say  that  my  guano  con- 
taint  18  iwr  cent,  of  ammonia — fhis  u  ttm  highest  analytit 
thiit  year.  Mineral  phosphate  I  can  put  in  almost  to  suit 
customers,  but  I  must  have  a  clearer  understanding  of 
what  yon  want  before  I  can  state  prices. — ^Yonre  truly, 

Hr.  Henry  Thompson.  John  Towebson. 

Before  writing  that  letter,  it  appeared  that  the 
plaintiS  had  an  interview  with  Thompson,  the 
defendants'  secretary,  and  told  him  that  he  could 
not  guarantee  any  analysis,  but  that  be  would 
deliver  the  guano  genuine  as  imported. 

In  reply  to  the  pLuntifTs  letter  of  the  22nd  Jan., 
the  defendants'  secretary  wrote  to  the  plaintiff, 
giving  him  the  desired  ii^ormation,  and  then  came 
the  foLiowing  letter  from  the  plaiutifT,  forwarding 
samples  and  an  an^ysis : 

[The  phuatiff  to  the  defendant.] 

Whitehaven,  Feb.  1, 1870. 

Dear  Sir, — ^I  have  forwarded  per  rail  this  afternoon 
■amples  of  Peruvian  Ghiano,  and  beg  to  offer  yon  on  the 
fallowing  terms:— Ns.  1,  141.  2*.  6(1.;  No.  2,  ISt.  lOf.; 
No.  3, 12i.  IS*,  per  ton,  deUveted  at  Aspattia  or  Wigton, 
in  bags,  in  lote  not  leas  than  two  tons ;  payment  on  re- 
ceipt of  invoice  (prompt),  or  interest  at  5  per  cent,  charged. 
I  inclose  copy  of  analysis,  and  can  send  three  more  m  a 
day  or  two.  "niese  gnanos  are  all  out  of  the  ship 
thndanae,  discharging  nere,  and  now  ready  for  ddivery. 
Your  immediate  re^y  will  oblige,  yours  very  rospaotfolly, 

Mr.  Henry  Thompsoa.  JOHK  To^MtsOH. 

The  following  is  a  copy  of  the  printed  analysis 
inclosed  in  the  aboye  letter : 

Analysia  of  Qovemmant  Peruvian  guano.  Ex  Mindanao, 
BOW  i»iui.»g  nt  Whitehaven. 

Moisture         13.98 

Organic  matter  and  ammoniacal  salte     ...  52^12 

Phosphate  of  lime  and  magnesia 21.01 

AlkaUnaialto 10.20 

Silica...           3.40 


Containing  nitro^a . 
Equal  to  ammonia 


100.0 

14.31 

17.37 

JOBN  TOWXBBOM. 

To  this  the  defendants  replied  as  follows : 

Aspatria,  Feb.  41th,  1870. 

DeacSu. — ^Tonr  wsniilss  of  beet  Feravion  gnaoo  to 
hand.  In  re^,  I  have  great  pleasure  in  informing  yea 
^at  the  directors  of  the  above  aooiety  have  agreed  to 
accept  yo'ir  tender  according  to  the  conditions  named  in 
your  letter,  wiUi  One  exception  that  yon  deliver  tile  guano 
up  to  Carlisle  fine  of  oaniaKe.  .  .  .  More  porttoolaM 
reapeoting  gnaao  praaantly^— Kanrs  reapaotfolly; 

John  Xowezaea,  Bsq.  H.  THOicraoM. 

And  then  came  the  following  letter  from  the 
dafendaats  giving  the  order: 

Mardh  8th,  1870. 

Dear  Sir.— I  am  instnictad  by  the  diieotora  of  tha 
above  society  to  reqneat  yon  to  forward  per  train  this 
week,  to  the  nndermenboned  stations,  the  following 
quantities  of  ymtr  beat  Pentwian  guano,  Ifo.  1,  price 
MU  3*.  64.  deUverad,  eondtMonsond  onalysM  aaperwnm 
of  the  Ut  feb.  .  .  .  and  fotwaid ,  aoaoont  to— Yooca 
resMotfaUy,  H.  Tbokmoh. 

John  Towerson,  Saq. 

In  compliance  with  that  order,  which  amounted 
to  466  ba^  the  plaintiff  delivered  a  portion  of 
the  guano  to  the  defendants  at  their  warehouse, 
and  the  remainder  to  certain  of  their  customers< 
according  to  the  request  of  the  d^endants,  at 
differoit  stations  on  the  Maryport  and  Carlisle 
Railway. 
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The  guano  was  not  analysed  by  the  defendants 
immediately  upon  its  arrival  at  their  warehouse, 
but,  after  the  bulk  had  been  broken  and  distri- 
buted amongst  their  various  customers,  in  conse- 
auence  of  some  remarks  having  been  made  as  to 
le  damp  state  of  some  of  the  bags,  and  the  dark 
colour  of  the  gnano,  the  defendants  sent  a  sample 
to  their  own  analytical  chemists,  and  the  result 
was  that  the  guaiio  did  not  equal  or  answer  the 
aD&Iysis  which  the  plaintiif  had  sent  to  the  defen- 
dants  with  the  samples  on  the  Ist  Feb.,  nor  did  the 
bolk^  resemble  sample  ^N'o.  1,  but  was  of  inferior 
quality,  and  contained  nearly  5  per  cent,  less 
ammonia  than  the  quantity  mentioned  in  the 
plaintifTs  analysis ;  and  of  this  they  at  once  in- 
formed the  plamtiff ,  and  demanded  a  reduction  of 
price.  This,  however,  the  plaintiff  refused  to 
allow,  and  informed  the  defendants  that  the 
analysis  famished  by  him  was  the  mean  of  three 
eminent  chemists,  who  were  furnished  with  an 
average  sample  of  the  bulk  of  the  cargo,  and  that 
it  was  absurd  to  suppose  that  anyone  could  or 
would  guarantee  the  analysis  of  guano. 

As  each  party  was  determinea  to  maintain  his 
own  view  of  the  matter,  the  plaintiff  eventoallv 
brought  the  present  action,  as  before  mentioned. 
The  learned  Baron,  at  the  trial,  was  of  opinion 
that  the  whole  matter  turned  on  the  letters  which 
passed  between  the  parties,  and  expressed  his 
opinion  that  their  meaning  was  this  :  There  is  the 
analysis,  but  that  there  was  no  warranty  that  the 
bulk  of  the  guano  was  equal  to  the  analysis.  A 
verdict  was  found  for  the  plaintiff  for  tJOJ.  5»., 
and  leave  was  reserved  to  the  defendants  to  move  to 
set  it  aside,  on  the  ground  that  the  letters  consti- 
tuted a  warranty  of  the  analysis,  or  of  the  goods 
being  equal  to  the  sample,  the  matter  to  be  left  to 
an  arbitrator,  to  be  appointed  by  the  counsel  on 
either  side,  to  find,  after  the  court  should  have 
expressed  its  view,  whether  the  amount  paid  into 
court  was  sufficient,  and  the  verdict  to  be  entered 
accordingly.  A  rule  to  that  effect  having  been 
obtained  on  the  port  of  the  defendants, 

Holker,  Q.C.  and  Baylis,  for  the  plaintiff,  now 
showed  cause  against  it.  The  question  is  whether 
the  plaintiff  warranted  the  goano  to  contain  the 
specific  constituents,  and  in  the  specific  proportions 
mentioned  in  the  analysis,  or  whether  there  was  a 
warranty  that  the  goods  delivered  were  equal  to 
the  sample  P  We  say  there  was  no  warranty  at  all. 
Ammonia  is  highly  volatile,  and  it  is  impossible  to 
get  any  two  samples  of  guano  precisely  equal  in 
strength  of  ammonia.  A  lump,  for  instance,  not 
broken  would  be  stronger  in  that  respect  than  if  it 
were  pulverised.  If  there  was  any  warranty  at  all, 
it  was  only  that  the  analysis  had  been  properly 
made,  and  that  the  samples  contained  the  consti- 
tuent parte.  It  would  be  absurd  to  imagine  any 
perscoi  could  be  so  foolish  as  to  gnarantse  that  the 
bulk  of  any  guano  should  contain  precisely  the  same 
proportioii  ai  ammonia,  phosphate,  and  chloride 
that  any.paiticnlar  sampk  did.  [Marxui,  h. — As 
I  said  ai  the  trial,  it  really  depends  on  the  letters 
which  passed  between  the  partus,  of  the  13th  and 
23rd  Jan.,  the  Ist  and  4th  Feb.,  and  the  8th  March, 
and  the  qneation  is  whether  there  is  any  warranty 
in  those  letters.]  AU  that  the  plaintiff's  letters 
mean  is,  "I  will  get  an  analysis  properly  made 
from  samples  iairTy  drawn  from  the  bulk  and 
send  it  to  yon."  [CHAjniKLL,  B. — Warranting 
the  analyms  to  be  a  &ir  one  is  a  long  way 
off  £'om   saying   that   the  bulk  of  the  gnono 


lying  in  the  vessel  was  of  precisely  the  same 
F^reugth  throughout.]  In  his  letter  of  Ist  Feb., 
which  is  the  important  one,  the  plaintiff  sends 
samples  of  three  different  qualities,  at  three 
different  prices;  could  it  be  contended  that  the 
analysis  was  an  analysis  of,  say  lot  Xo.  3,  and  that, 
if  the  defendants  had  bought  20  tons  of  that  lot,  ifc 
would  be  open  to  them  to  say,  "  This  lot  does  not 
contain  the  guaranteed  quantity  of  ammonia?" 
[PiooTT,  B.— -The  analysis  was  merely  to  let  pur- 
chasers know  what  they  were  buying.  It  wonld 
be  useless  to  send  a  man  a  lot  of  guano  to  look  at 
or  to  smell.  They  soy,  "  Send  us  an  analysis  of 
contents,  or  we  must  liave  it  analysed."  Then  the 
plaintiff  sends  three  lots  or  samples,  and  was  not 
the  whole  thing  founded  on  that,  and  was  it  not  a 
warranty  that  the  bulk  shonld  equal  the  sample 
of  which  the  analysis  was  sent  ?]  There  was  no 
guarantee  that  the  bulk  should  equal  the  sample. 
Having  got  the  sample,  they  could  form  their  own 
conclusion.  [Pigoit,  B. — What,  then,  was  the  use 
of  sending  samples  if  they  are  to  go  for  nothing  P 
Mabtqt,  B. — At  the  trial  I  understood  the  ques- 
tion to  be  whether  the  quantity  sent  was  equal  to 
the  analysis.  I  did  not  understand  it  to  be  disputed 
that  the  bulk  was  not  e<iual  to  samide,  and  it  is 
impossible,  I  think,  to  coutead,  after  tne  plaintiff's 
letter  of  Feb.  1,  that  there  was  not  a  warranty 
that  it  should  be.]  If  it  be  held  to  be  a  sale  by 
sample,  then  it  should  be  judged  of  by  the  state  dE 
the  bulk  at  the  time  the  sample  was  taken  from 
it  in  the  vessel,  aud  not  so  long  afterwards,  whoi 
it  had  been  broken  up  and  distributed. 

Giffard,  Q.  C.  and  C.  Croinpton  for  the  defen- 
dants, cmUra,  supported  their  rule. — The  question 
whether  or  not  there  was  a  warranty  of  the 
analysis  depends  on  the  correspondence.  ■  The 
letter  initiating  the  matter  is  the  letter  of  the  13th 
Jan.,  in  which  the  defendants  asked  for  "  the  plain- 
tiff's terms  and  a  giuiranteed  analysis,  and  in 
reply  to  that,  on  the  Ist  Fctb.,  an  analysis  is  sent  tD 
them  by  the  plaintiff.  Now,  "guaranteed"  here 
means,  and  is  to  all  intents  equivalent  to  and 
identical  with  "warranted."  [Mastdi,  B. — The 
contract  is  in  the  letters  of  the  1st  and  4th  Feb.] 
In  the  letter  of  the  4th  the  defendants'  secretary 
annoimces  to  the  plaintiff  that  the  defendants,  had 
agreed  to  accept  his  tender,  "  aceording  to  the  con- 
dttions  named  in  his  previoxu  letter-"  and  then 
comes  the  order  in  the  fetter  of  the  8th  March,  for 
the  lot  of  best  gnano  No.  1,  "conditions  and 
analysis  as  per  yours  of  the  1st  Feb.,"  which  letter 
of  the  1st  Feb.  imports  into  itself  the  conditions 
and  terms  of  the  defendants'  first  letter  of  the  13th 
Jan.,  stipulating  for  a  "  giiaromteed,"  or,  which  we 
say  is  the  same  thing,  a  warranted  analysis.  The 
plaintiff  says  a  "guaranteed  analysis"  means 
merely  that  the  analysis  shall  be  a  fair  one.  But 
an  analysis  is  a  chemical  process  without  which  it 
is  impossible  to  know  the  nature  of  certain  articles. 
[Maetin ,  B. — Your  argpnnent  is  that  every  portion 
of  the  bnlk  shall  be  equal  to  the  aiudysiBP 
Pigoit,  B. — Is  it  not  a  fact  that  every  anaiysiB 
taken  of  these  articles  varies?]  To  a  minute 
extent,  probably.  We  do  not  contend  that  a  slight 
difference  in  a  minute  portion  of  the  bulk  would 
be  a  breach.  A  gomo  dealer  can  tell  by  look 
and  colour  of  the  gnano  whether  it  is  good 
guano  or  not,  whether  damaged  by  sea  w«tei% 
&a,  or  not;  but  the  quantity  of  anmionia  oob- 
tained  in  it  is  a  hidden  matter  which  am 
only  be    ascertained    by  chemioal  ^analyvu.    A 
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mere  Tsriation  between  the  sample  at  the  time 
it  was  taken  from  the  bulk  and  when  delivered, 
after  a  joomey,  &c.,  might  be  no  breach;  bnt  the 
plaintiff  goes  further  and  says  there  was  no 
warranty  at  all,  merely  a  sort  of  certificate  that 
the  analysis  was  &ir]y  nuule,  so  that,  according  to 
the  plaintiff's  contention,  the  chemist  might  be 
vUerly  wron^,  and  yet,  if  honest,  a  vendee  pur- 
chasing on  the  &ith  of  the  analysis  would  have  no 
remedy.  What  is  it  that  is  guaranteed?  Why 
the  analysis  itself  P  namely,  the  constituent  parts 
of  the  tlung  analysed.  If  that  is  not  the  meaning 
of  the  word  "guaranteed"  here,  then,  it  wonld 
have  been  enough  to  say,  "  send  ns  an  analytit  of 
the  contents."  What  more  appropriate  terms 
could  they  have  used  if  they  had,  in  fact,  wanted  a 
"  warranted  analysis  P  "  This  the  defendants  stipn- 
lated  for,  and  they  dealt  on  that  supposition.  The 
terms  used  can  ouly  mean  that  the  analysis  shall 
disclose  truly  the  elements  of  which  the  article  is 
composed.  Its  object  was  simply  to  save  the 
expense  of  analysing  the  samples.  There  is  a 
warranty  that  the  bulk  shall  be  equal  to  sample, 
and  if  samples  had  been  sent  with  an  analysis, 
and  the  defendants  had  analysed  them,  and  the 
bulk  had  been  found  inferior,  that  would  have 
been  a  breach ;  then  what  difference  4°^  '^^  make 
that  a  "  guaranteed  analysis  "  was  sent  with  the 
samples  P  The  warranty  is  that  what  was  sub- 
mitted to  the  chemist  fairly  represented  the  bulk 
from  which  the  sample  was  taken.  First  of  all  it 
was  a  warranty  that  the  bulk  was  equal  to  sample, 
and  farther  the  analysis  itself  was  warranted. 
They  cited 

BuneU  and  oihtn  v.  JKeoIopulo  and  oVun,  8  L.  T. 

Bep.  N.  S.  185 ;  8  C.  B.,  nT S.,  382 ; 
Mooani  and  others  r.  Oregion  and  oihen,  (in  the 

£zoheqner  Chamber  from  the  Exohequer),  19  L.  T. 

Bep.  N.  S.  i58:  L.  Bep.  4  £q.  48;  30X.  J.  12,  Ex. 

Mabiik,  B. — ^I  believe  that  we  are  all  of  opinion 
that  there  was  in  this  case  a  warranty  that  the 
bulk  was  equal  to  the  sample,  but  no  warrantyat 
all  that  the  bulk  was  equal  to  the  analysis.  The 
whole  matter  rests  and  turns  upon  the  correspond- 
ence between  the  parties,  which  was  in  evidence 
at  the  trial.  It  must  be  remembered  that  this 
guano  is   an   article  which   is  brought   in  large 

2uantities  from  a  distant  part  of  South  America, 
t  is  collected  and  put  into  separate  lots,  according 
to  its  quality,  skilled  persons  being  employed  to 
analyse  and  arrange  the  various  lots,  in  the 
manner  which  was  told  us  at  the  trial.  That  being 
so  the  defendants,  by  their  secretary,  write  to  the 

C°  itiff  the  letter  of  the  13th  Jan.,  which  has 
referred  to,  in  which  they  request  to  be 
fiimished  with  the  plaintiff's  terms  or  prices  for 
■applying  them  with  Peruvian  guano,  adding  this 
stipulation,  "  a  sample,  with  a  guaranteed  anaiy»i» 
to  accompany  the  offer."  Now,  it  has  been  con- 
tended by  the  learned  counsel  for  the  defendants, 
both  here  to-day  and  also  at  the  trial  before  me, 
that  this  expression,  "guaranteed  analysis,"  means 
a  warranted  analysis,  in  the  sense  of  a  warranty 
that  the  bulk  of  the  guano  shall  correspond  pre- 
(dsely  in  its  constituent  parts  and  proportionate 
strength  with  the  analysis.  But  I  do  not  think 
that  that  is  the  effect  or  meaning  of  it.  I  think 
that  it  merely  meims  that  an  analysis  shall  be 
fiurly  made  m  the  usual  and  proper  manner, 
aooor^ng  to  the  custom  of  the  trade.  The  con- 
tract itself  is  contained  in  the  letters  of  the  1st 
and  4th  Feb.    In  that  of  the  Ist.  Feb.  the  plaintiff 


informs  the  defendants  that  he  has  forwarded  to 

them  samples  of  three  different  qualities  of  guano, 
and  he  states  the  terms  or  prices  at  which  he  is 
ready  to  offer  them ;  and  he  adds,  "  I  inclose 
copy  of  analysis,  and  can  send  three  more  if  re- 
quired." The  defendant's  reply,  on  the  4th  Feb, 
is  as  follows:  "The  directors  have  agreed  to 
accept  your  tender  according  to  the  conditions, 
named  in  your  letter."  In  my  judgment 
this  contract  excludes  the  notion  of  the  analysis 
being  a  "  warranted  analysis."  Then  the  learned 
counsel  for  the  defendants  very  strongly  relied 
upon  the  defendants'  letter  of  the  8th  March, 
giving  the  order  for  the  snpply,  in  which  it  is 
said  "  wnditimis  and  amalynt  at  per  yourt  of  ih« 
1»<  Feb.,"  which  letter  of  the  Ist  Feb.,  they  urged, 
imported  into  itself  the  defendants'  first  letter  of 
the  13th  Jan.,  stipulating;  for  a  "  guaranteed 
analysis."  But  I  am  convinced  that  the  plaintiff 
never  meant  anything  else  than  what  is  expressed 
in  the  simple  contract,  which  is  contained  in  the 
letters  of  the  1st  and  4th  Feb.,  as  I  have  before 
construed  them.  The  defendaints,  however,  are 
entitled,  if  they  wish  it,  to  an  inquiry  whether  the 
bulk  was  equal  to  the  sample,  and  therefore  we 
think  their  rule  must  be  made  absolnte  for  a  sab- 
mission  to  arbitration  as  to  whether  there  is  any- 
thing due  to  the  plaintiff  on  the  assumption  that 
this  was  a  sale  with  a  warranty  that  the  bulk  was 
equal  to  the  sample.  The  costs  of  the  cause  to 
abide  the  event,  and  the  costs  of  the  reference  to 
be  in  the  discretion  of  the  arbitrator. 

Chajjkbll  and  Pigott,  BB.,  concurred. 

Bxile.  absolute  accordingly. 

Attorneys  for  the  plaintiff.  Holder  and  Kirkbank, 
10,  Gray's-inn-square,  W.C. 

Attorneys  for  the  defendants.  Bell,  Brodrick,  and 
Oray,  9,  £k)w-churchyard,  E.O.,  agents  for  Carrick, 
Wigton. 


Thtirtday,  June  8. 

Secosb  DnnsioK  of  the  Couet. 

WiLUAHS  V.  CoHxir. 

Ship  and  thipping — Contract  to  load  coals  on  board 
— Subsequent  dispute  a«  to  price — Acceptance  given 
for  price — Cargo  lost  at  time  acceptance  given — 
Bight  to  maintain  action  on  acceptance — Failtire 
of  consideration. 

The  plaintiff  a  shipbroker  and  coal  merchant  at  New- 
port, was,  in  Bee.  last,  in  negotiation  with  the  defen- 
dant,amerc}iant  at  Liverpool,  with  reference  to  the 
plaintiff's  shipping  a  cargo  of  coals  on  hoard  a 
vessel  at  Newport  called  the  Yectis,  diartered  by 
the  defendant  for  a  voyage  to  Lisbon,  the  charter 
ttipulaling  it  was  to  be  loaded  in  five  dear  work- 
ing days,  or  demurrage  would  heeome  payable. 
The  coals  were  sold  to  the  defendant  at  Liverpool 
on  the  lithDecat  10s.  a  ton,  by  the  plaintiff's 
agent  there,  who  sent  the  order  to  the  jolaintiffby 
post  on  the  same  day,  cmd  on  the  foUowingday, 
the  Ibth,  sent  him  a  telegram  as  follows:  "jPlease 
load  Vectis  for  Lisbon,  now  ready  at  your  port 
for  Cohen,"  to  which  the  plaintiff  replied  that  ae 
his  stem  was  at  present  so  heavy  he  could  not  load 
the  vessel,  and  that  coals  were  not  then  to  be 
got,  the  defendant  had  better  get  coals  elsewhere. 
J»  rephf  to  that  the  defendant  wrote  urging  the 
plaintiff  to  do  his  best  to  load  the  vessel  at  once  in 
order  to  save  demurrage,  and  forwarding  notice 
of  lay  days  having  commenced.  The  plaintiff 
answered  that  U  was  impossible  to  load  we  vested 
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icitAtn  Ihe  time,  and  cuiked  for  an  extension  of  it, 
or  if  eoals  could  be  gotten  elsewhere,  to  which  on 
ihe  19th  Dee.  the  defendant  replied,  hoping  more 
time  for  loading  had  been  procured,  or  that  the 
plaint^  had  6ee»  a6!e  to  get  equaUy  good  coal 
dtewhere  at  the  game  price.  The  plaintiff  procured 
the  coal  at  an  increased  cost  of  od.  a  ton,  and  in- 
formed ihe  defeiulant  thereof,  toho  on  the  20th 
telegraplied  to  the  plaintiff  objecting  to  pay  the 
extra  od.,  and  stating  that  the  coals  must  be  loaded 
at  the  contract  price  at  once.  On  the  same  day  ihe 
plaintiff  telegraphed  to  the  defendant,  "  We  haee 
arrangedtoload  theyectis  to  night," and ontheilst 
Dec.  the  defendant  instructed  the  plaintiff  bij  tfle- 
gram  as  follows:  "Load  upVcctia  immediately  and 
save  demurrage,  arxi  pay  adeance  as  per  charter. 
Will  arrange  price  affenaards,"  and  by  post  of 
the  same  day  he  wrote  to  the  plaintiff  that  if  6d. 
a  ion  extra  were  now  charged  he  should  deduct  it 
from  the  next  cargo  loaded  for  him  by  the  plain- 
tiff.  On  the  21st  the  loading  of  the  vess^  was 
completed,  and  461.  advanced  by  the  plaintiff  to 
ihe  captain  for  the  defendant  on  aeeouiU  of  freight. 
On  the  22nd  the  bill  of  lading  was  signed  by  the 
captain,  expressing  the  delivery  "  lo  order  or  to  as- 
signs "  ai  Lisbon,  which  bill  was,  with  the  invoice 
and  a  bill  of  exchange  for  the  full  price  oflOs.  M. 
a  ton,  sent  by  the  plaintiff  to  his  agent  at  Liver- 
pool on  that  day,  with  instructions  to  hold  it  till 
the  defendant  had  "paid  the  advance  and  accepted 
the  bill  of  exchange  at  108.6<i.  a  ton."  The  defendant 
refused  to  accept  the  bill  of  exchange,  without  an 
understanding  as  to  the  price,  as  mentioned  i/n  his 
letter  of  the  21st.  After  some  discussion  the  plain- 
tiff, by  post  of  the  24th  Dec.,  agreed  to  allow  the 
etitra  6a.,  and  on  the  27th  Dec.  the  defe  ndant  re- 
paid ihe  advance  and  accepted  the  bill  of  exchange. 
The  Vectis  and  her  cargo  were  lost  at  sea,  in  the 
Bristol  Channel,  on  the  morning  of  the  24th  Dee., 
and  iu  an  action  by  the  plaintiff  to  recover  the 
amount  of  the  above  acceptance,  it  was 
Held  by  the  Court  of  Excliequer  (Bramwell,  Chan- 
nell,  and  Pigott,  BB.),  making  absolute  a  rtUe 
to  enter  the  verdict  for  the  defendant  that,  as  the 
eoals  had  not  been  shipped  in  pursuance  of  any 
contract  between  the  parties,  the  plaintiff  covld 
not  recover.  The  contract  was  t-o  load  on  board 
atlOs.  a  ton,  and  if,  when  the  plaintiff  charged 
6d.  a  ion  extra,  and  ihe  defeitdant  objected  to  it 
and  said,  "  load  the  vessel  and  we  wiU  arrange 
price  afterwards,"  the  plaintiff  had  agreed  to 
that  proposal,  he  might  have  recovered  on  a 
quantum  meruit ;  btU  he  did  not  do  so.  He  went 
on  disptUing  as  to  ihe  price,  and  instructed  his 
agent  to  hold  the  doetnnents  till  his  terms  were 
accepted  by  ihe  defendant,  and  when  ai  last  he 
agreed  to  allow  the  extra  6d.,  it  was  too  late,  the 
eoals  had  <A«»  gone  to  the  bottom.  The  eoals, 
therefore,  were  not  shipped  on  board  in  eottformity 
to  any  contract,  enahnng  the  plaintiff  to  maintain 
the  akion,  and  there  was  an  absence  of  all  con- 
sideration entitling  him  to  recover  on  the  biU,  of 
exchange. 
This  was  an  action  on  a  bill  of  ezchanfi;e  in  which 
the  plaintiff  sued  to  recorer  the  sum  of  1681.  8«.  2d., 
the  amount  of  an  unpaid  acceptance,  and  the  deda- 
ration  charged  the  defendant  for  that  certain  per- 
sons trading  under  the  name  and  firm  of  F.  Bevnon 
and.  Co,,  on  the  27tb  Dec.  1870,  by  their  bdl  of 
exchange  then  overdue,  directed  to  the  defendant, 
required  the  defendant  to  pay  to  the  said  F. 
Beguon  and  Co.,  or  order,  168(.  8s.  2d.,  thirty  days 


after  date  thereof,  and  the  defendant  accepted  the 
said  bill,  and  the  said  F.  Beynon  and  Co.  indorsed 
the  same  to  the  plaintiff,  bat  the  defendant  did  not 
pay  the  same. 

The  defendant  pleaded,  first,  that  he  did  not 
accept  the  said  bill  as  alleged ;  secondly,  that  the 
said  F.  Beynon  and  Co.  did  not  indorse  the  said 
bill  as  alleged ;  thirdly,  that  before  the  acceptance 
of  the  said  bill,  the  said  F.  Beynon  and  Co.,  the 
drawers  of  the  said  bill,  had  agreed  to  sell  and 
deliver  to  the  defendant,  and  the  defendant  had 
agreed  to  buy  and  accept  from  the  plaintiff,  certain 
coals  at  a  certain  price,  to  be  paid  for  by  the 
defendant  accepting  a  bill  drawn  by  the  said 
F.  Beynon  and  Co.  on  the  defendant,  and  that  he 
did  accept  the  bill  in  the  declaration  mentioned, 
which  was  drawn  by  the  said  F.  Bey r  on  and  Co. 
on  the  defendant  for  the  purchase  of  the  said 
goods,  and  the  said  F.  Beynon  and  Co.  wholly 
neglected  and  refused  to  deliver  the  said  g;ooda  to 
the  defendant,  or  any  part  thereof ;  and  save  as 
aforesaid,  there  never  was  any  value  or  considera- 
tion for  the  acceptance  of  the  said  bill  by  the 
defendant,  and  further  that  thereby  the  considera- 
tion for  the  acceptance  of  the  said  bill  wholly 
fikUed,  and  that  the  said  bill  was  indorsed  to  the 
plaintiff,  and  the  plaintiff  has  always  held  the  same 
without  value  or  consideiation,  and  after  the  same 
became  due,  and  with  full  notice  of  the  premises. 

Issue  was  taken  and  joined  in  all  the  above 
pleas. 

At  the  trial  before  M.  Smith,  J.,  at  the  last 
Monmouthshire  Spring  Assizes  at  Monmouth,  the 
following  appeared  to  be  the  facts  of  the  case  : — 

The  real  plaintiffs  in  the  action  were  Messrs. 
F.  Beynon  and  Co.,  shipbrokers  and  coal  mer- 
chants, at  Newport,  Monmouthshire,  (the  nominal 
Elaintiff,  Williams  having  allowed  them  to  sue  in 
is  name),  and  the  defendant  was  a  merchant 
trading  at  Liverpool. 

In  Dec.  1870,  Beynon  and  Co.  through  the  inter- 
vention of  Messrs.  Bamadge  and  Co.,  ship  brokers 
and  commission  agents,  at  Liverpool,  were  in  nego- 
tiation with  the  defendant  with  reference  to  Beynon 
and  Co.  shipping  a  cargo  of  coals  on  board  a  vessel 
called  the  Vectis,  then  lying  in  Newport  docks, 
and  chartered  by  the  defendant  by  a  charter  party 
dated  14th  Deo.  1870,  through  Messrs.  Qetbing 
and  Co.,  of  Newport,  as  agents  for  the  mer- 
chants. The  charter  stipulated  that  the  vessel 
should  proceed  to  charterer's  wharf,  Newport,  and 
there  l(Md  a  oompleto  cargo  of  coal,  and  uierewith 
proceed  to  Lisbon  (the  act  of  G^,  &c.,  only  ex- 
cepted), the  freight  to  be  paid  as  follows:  one- 
third,  if  required,  in  cash  on  signing  bills  of  lading 
less  5|  per  cent,  for  all  charges,  and  the  remainder 
on  right  delivery  of  the  cargo  in  cash  at  currency 
rate  of  exchange.  One  of  the  other  stipulations  of 
the  charter  was,  that  the  vessel  should  be  loaded 
in  five  clear  working  days  from  the  day  written 
notice  was  given  to  the  shippers  of  all  oallast  or 
inward  cargo  being  discharged,  or  demurrage  to 
become  payable.  The  cargo  was  sold  to  the  de- 
fendant by  Bamadge  ana  Co.,  at  Liverpool,  on 
the  14th  Dea,  at  10s.  a  ton  for  Beynou  and 
Co.,  to  whom  Bamadge  and  Co.  wrote,  forward- 
ing the  order  on  the  same  day,  and  on  the 
following  day  (15th  Dec.)  they  sent  to  Beynon 
and  Co.  a  telegram  as  follows :  "  Please  load 
the  Veetis  for  Lisbon,  now  ready  at  your  port  for 
Cohen,"  and  on  receipt  of  the  above  oraer  and 
telegram    Beynon   and  Co.  wrote  on   the  15th 
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and  also  on  the  16th  Dec.  to  Ramadgo  and  Co., 
and  also  sent  them  a  telegram  on  the  last- 
named  day,  informing  Bamadge  and  Co.  that 
they  had  done  their  best  but  were  very  sorry 
they  could  not  load  the  Vedie,  their  "  stem  being  ao 
heavy  at  present "  and  that  the  Vectlg  most  waitiier 
turn,  that  coals  were  not  to  be  got,  and  Mr.  Cohen 
(the  defendant)  had  better  get  other  coal  if  pos- 
sible elsewhere,  &c.  To  this  Bamadge  and  Ca 
replied  on  the  16th,  expressing  surprise  at  there 
being  any  difficulty  in  loading  the  Vect!»,  and 
trusting  that  to  save  demurrage  Beynon  and  Co. 
had  arranged  to  load  her  at  once,  and  inclos- 
ing notice  of  lay  days  having  commenced.  In 
replv  to  this  Beynon  and  Co.  repUed  on  the  17th 
by  letter,  that  they  wanted  longer  notice  than 
a  message  to  load  a  vessel  at  once ;  and  their  stem 
being  so  heavy  just  then,  they  could  not  give  the 
Vectie  precedence  over  other  vessels  without  having 
to  pay  demurrage  themselves,  but  that  they  were 
endeavouring  to  get  the  ships  loaded,  and  do  all  in 
their  power  to  prevent  the  Vectis  coming  on  de- 
murrage. 

On  the  19th  Dec.,  Bejmon  and  Co.  sent  a  tele- 
gram to  Bamadge  and  Co.,  as  follows :  "  With 
best  intentions  find  impossible  load  Vedit  within 
reasonable  time.  Can  you  give  us  more  time,  or 
get  coals  elsewhere  ?"  to  which  Bamadge  and  Co. 
replied  on  the  same  day,  hoping  that  an  extension 
of  time  might  have  been  procured  for  loading  the 
vessel,  or  that  Beynon  and  Co.  had  been  able  to 
obtain  equally  good  coal  elsewhere  at  the  same 
price. 

On  the  20th  Dec.,  the  defendant,  through 
Bamadge  and  Co.,  sent  a  telegram,  and  also  wrote 
to  Beynon  and  Co.,  objecting  to  pay,  what  it  seems 
the  latter  had  asked  for,  6d.  a  ton  more  than  the 
contract  price,  and  stating  that  the  coals  "  must  be 
shipped  at  the  contract  price,  at  once,"  and  in  reply 
to  that  telegram,  Beynon  and  Co.  wrote  by  post  of 
that  same  day  (20lh  Dec.),  to  Bamadge  and  Co., 
as  follows :  "  We  have  arranged  to  load  the  Vecttt 
to  night." 

On  the  21st  Dec.,  the  following  telegrams  were 
sent  in  succession  by  Bamadge  and  Co.  to  Bey- 
non and  Co. :  "  Load  up  Vectia  immediately  and 
save  demurrage.  WiU  arrange  price  afteitoards. 
More  by  letter ;"  and  "  Pay  advance  per  Vectis 
immediately,  according  to  sinied  charter,  in 
Gething  and  Co.'s  possession.  They  wire  us  she  is 
loaded.  Wishes  to  sail  to-night."  By  post  of  the 
same  day,  Bamadge  and  Co.  wrote  to  Beynon  and 
Co.,  expressing  pleasure  that  the  vessel  was  at 
last  loaded,  and  that  the  defendant  (Cohen)  said 
if  Beynon  and  Co.  charged  him  6d.  a  ton  extra  on 
this  cargo,  it  must  be  deducted  from  the  next  they 
loaded  for  him.  In  reply  to  that  letter,  Beynon 
and  Co.  wrote  on  the  22nd  Dec.  to  Bamadge  and 
Co.,  inclosing  bills  of  lading,  &c,,  and  saying: 
"  We  cannot  see  the  logic  of  putlJng  6d.  on  one 
cargo,  and  taking  it  on  the  other.  The  least 
Mr.  Cohen  could  have  done  was  to  consult  us  as  to 
the  state  of  our  stem ;  it  appeared  to  be  heavy  at 
the  time,  and  in  order  to  save  him  from  demur- 
rage, we  purchased  the  coals,  and  used  our  in- 
fluence to  get  the  ship  loaded,  to  save  him  from 
loss,  aad  we.  think  he  should  be  well  satisfied." 

The  loading  of  the  vessel  was  completed,  and 
462.  was  advBDoed  on  the  21st  Dec.  by  Beynon  and 
Co.  to  the  captain  for  the  defendieit  cm  account  of 
freight  as  per  charter,  and  on  the  22nd  Dec.  the 
bill  of  lading  was  signed  by  the  captain,  in  terms 


expressing  that  the  cairgo  was  to  be  delivered  at 
Lisbon  "  to  order  or  to  assigns,"  which  bill,  with 
the  invoice,  and  a  bill  of  exchange  for  the  full  price 
of  10«.  6d.  a  ton,  was,  on  the  same  day,  forwtuded 
by  Beynon  and  Co.  by  poet  to  Bamadge  and  Co.  at 
Liverpool,  with  instructions  to  them  to  get  the 
advance  repaid  in  cash,  and  the  bill  of  exchange 
accepted  by  the  defendant  be/<n-e  thcij  parted  with 
the  documents. 

The  invoice  charged  the  defendant  as  debtor  to 
Beynon  and  Co.  in  the  sum  of  16SL  8«.  2d.,  for  329 
tons  of  best  large  steam  coal  at  lOs.  M.,  less 
41.  6«.  4d.  discount,  at  2^. 

"Jlie  defeudant,  on  the  23rd  Dec.,  offered  to  pay 
the  advance  money,  but  Bamadge  and  Co.  declined 
to  accept  it  unless  the  defendant  would  also  at  the 
some  time  accept  the  bill  of  exchange  for  the  in- 
voice price  of  the  coals  as  above,  which  the  difen- 
dant,  objecting  to  the  extra  charge  of  6d.  a  ton, 
refused  to  do  without  an  understanding  about  the 
price,  as  in  accordance  with  the  telegram  sent  to 
Beynon  and  Co.  on  the  2l3t  Dec.,  and  as  was 
agreed  on,  as  he  alleged,  between  himself  and 
Bamadge  and  Co. 

At  length,  on  the  24th  Dec.,  Beynon  and  Co. 
having  "  in  order  to  settle  the  matter,"  ag^reed  to 
allow  the  6d.  per  ton  which  the  defen^oit  had 
objected  to,  the  defendant,  on  the  27th  Dec.,  paid 
the  advance  money,  and  accepted  the  bill  of  ex- 
change. 

The  Veclls  and  her  cargo  were  lost  at  sea  in  the 
Bristol  Channel  on  the  morning  of  the  24th  Dec. 

At  the  trial  the  above  facts  and  correspondence 
were  proved,  and  a  verdict  was,  thereupon,  entered 
for  the  plaintiff,  and  a  rule  was  afterwards  ob- 
tained by  the  defendant,  pursuant  to  leave  reserved, 
to  set  tbat  verdict  aside  and  enter  it  for  himself, 
on  the  ground  that  the  coals  had  never  been  sold 
or  delivered  to  the  defendant,  and  that  the  consider- 
ation for  the  bill  of  exchange  sued  on  wholly  fiailed, 
and  now. 

/.  0.  Griffits  (with  whom  were  HtuMlesiotiy 
Q.  C.  and  A.  T.  Lawrance),  for  the  plaintiff,  showed 
cause  against  it.  —  The  question  is  whether  the 
property  in  these  coals  which  went  to  the  bott«m 
had  passed  to  the  defendant,  the  vendee  P  Upon 
a  review  of  the  iiEkits  and  dates,  as  they  appear  in 
the  letters,  it  is  contended  that  it  had.  At  the  in- 
terview between  the  plaintiff  and  the  defendant,  i.e., 
between  Bamadge  and  Co.  and  the  defendant,  on 
the  21st,  there  was  a  discussion  as  to  what  should 
be  done,  and  the  plaintiff  consented  to  the  defen- 
dant's proposition,  and,  thereupon,  the  telegram  of 
that  date  directing  Beynon  and  Co.,  "  to  load  np 
the  Vectis  immediately,"  was  sent  to  Newport. 
There  was  an  alteration  as  to  price  by  the  mntmal 
consent  of  the  parties.  At  that  moment  the  ship 
was  loaded  whether  the  documents  were  after- 
wards sent  or  not,  and  there  was  snffioent  considera- 
tion for  the  bill  of  exchange.  The  question  in  cases 
of  this  kind  is,  whether  it  was  intended  that  fihe 
property  should  pass,  and  we  say  that  it  was  so 
intended  here.  It  is  not  necessary  to  a  complete 
contract,  ao  as  to  pass  the  property  in  the  goods 
from  the  seller  to  the  buyer,  that  the  price  snoold 
have  been  definitively  agreed  on  between  than, 
and  the  intention  of  the  seller  to  pass  the  property 
in  goods  shipped  to  order,  may  fairly  be  inferroo. 
from  the  facts ;  nor  would  tbe  mere  circumstance  of 
the  bill  of  lading  being  ti^en  in  the  seller's  name 
and  remaining  unindorsed,  fn'event  its  so  passing 
(Joyce  y.  Swatia,  17  C.  B.,  1}.  S.  84).     The  case  dt 
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Shepvard  v.  Harriaon  and  anoiJier,  in  error  from 
the  Queen's  Bench  (L.  Bep.  4  Q.  B.  493;  38  L.  J. 
177.  Q.B.;  and  in  the  Q.  B.  20  L.T.  Kep.  N.  S. 
25),  is  in  &Toar  of  the  plaintiff's  argument. 
[Bbamwell,  B. — Xo  doubt  in  one  sense  the  ques- 
tion may  be,  whether  there  'vras  an  intention  that 
the  property  should  pass,  but  is  it  not  also  the 
qaestion  whether  the  right  of  possession  should 
p»88?]  Vnlm)  and  othenra  T.  Oibaon  and  another 
(16  L.  J.,  N.  S.,  241,  C.  P. ;  4  C.  B,  837)  is  also  an 
aatfaority  that  a  contract  may  be  complete  nnd 
binding  though  silence  as  to  the  price  (such 
silence  being  equivalent  to  a  stipulation  for  a 
reasonable  price),  and  also  as  to  the  time  and  mode 
of  payment.  The  proper  test  would  seem  to  be, 
would  an  action  lie  against  the  defendant  had 
the  cargo  not  been  lost,  and  he  had  refused  to 
Accept  itP  It  is  submitted  confidently  that  it 
would,  the  coals  having  been  loaded  by  his  express 
direction  on  board  a  vessel  jchartered  by  him. 
The  plaintiff  was  authorised  to  go  into  the  market 
and  buy  on  account  of  the  defendant,  and  could 
maintain  an  action  even  if  no  bill  had  been  given. 
He  had  a  good  cause  of  action  against  the  defen- 
djuit  on  a  price  to  be  arranged,  and,  if  none 
were  arranged,  then,  on  a  quantutn  memit,  there 
was  here  a  perfect  sale  and  delivery.  The  pro- 
perty passed  under  the  circumstances,  or  if  not 
still  an  action  could  be  maintained  for  damages, 
and  80  there  would  be  some  consideration  for  the 
biU  of  exchange.  He  cited  also  Aeebed  v.  Levy 
(4  M.  &  So72l0;  10  Bing.  376). 

H.  Mathews,  Q.  C.  and  Harmgion,  for  the  de- 
fotdant,  contra,  supported  their  mle. — ^The  price 
here  was  never  settled,  but  was  being  disputed 
to  the  last  moment.  The  defendant  said,  "  I  will 
not  pay  10s.  6d.  for  the  coaL"  How  then  could 
they  be  at  one  ?  The  case  is  entirely  distinguish- 
able from  cases  where  the  bargain  is  complete, 
save  only  the  price,  which  remains  to  be  after- 
wards settled.  The  law  on  the  matter  ia  so  well 
and  clearly  summed  up  in  Benjamin's  Treatise  on 
the  Law  of  Salle  of  Personal  Property  (p.  281), 
that  it  may  be  usefully  brought  in  here  in  argn- 
ment.  He  says,  "  The  followmg  seems  to  be  the 
principle  established  by  the  authorities"  (which 
he  had  previously  dted):  "First,  where  goods 
are  delivered  by  the  vendor,  in  parsuauoe  of  an 
order,  to  a  common  carrier  for  delivery  to  the 
buyer,  the  delivery  to  the  carrier  passes  the  pro- 
perty, he  being  the  agent  of  the  vendee  to  receive 
it,  and  the  delivery  to  him  being  ecguivalent  to  a 
delivery  to  the  vendee.  Secondly,  where  goods 
are  d^vered  on  board  a  vessel  to  be  cwried, 
and  a  biU  of  lading  ia  taken,  the  delivery  by  the 
Tendor  is  not  a  d^very  to  the  buyer,  but  to  the 
captain,  as  bailee,  for  delivery  to  the  person 
indicated  by  the  UIl  of  lading,  as  the  one  for 
whom  they  are  to  be  carried..  This  principle 
**  nuiB  throagli  all  the  cases,  and  is  clearly  enun- 
ciated by  Parke,  B.,  in  Wadte  v.  Bakor  (2  Bx.  1 ; 
17  L.  J.,  N.  S.,  307,  Ex.),  and  by  Byles,  J.,  in 
Noaket  V.  NicoUon  (12  L.T.  Bep.  N.  8.  573;  19 
C.  B.,  N.  S.,  290 ;  34  L.  J.  273,  C.  P).  Thirdly,  the 
fiict  of  making  the  bill  of  lading  deliverable  to  the 
order  of  the  vendor  is,  when  not  rebutted  by 
evidence  to  the  contrary,  decisive  to  show  bis  in- 
tention to  preserve  the  jua  diaponendi,  and  to 
fpevent  the  property  from  passing  to  the  vendee. 
'earthly,  the  prhnd  facU  condusion  that  the 
Tendor  reserves  the  jita  disponendi,  when  the  bill 
of  lading  is  to  his  order,  may  be  rebatted  by  proof 


that,  in  so  doing,  he  acted  as  agent  for  the  vendee, 
and  did  not  intend  to  retain  the  control  of  the  pro- 
perty ;  and  it  is  for  the  iury  to  determine,  as  a 
question  of  fact,  what  tne  real  intention  was." 
'The  cases  cited  by  Mr.  Benjamin  as  above,  fully 
bear  out  his  proposition,  and  the  judgment  of 
Parke,  B.,  in  Waiit  v.  Baker  (ubi  anp.),  is  expressly 
in  point.  So  also  is  the  judgment  of  Patteuon,  jt, 
in  the  Exchequer  Chamber,  in  the  case  of  Turner 
and  others  v.  The  Trusteea  of  the  Liverpool  Docks 
(20  L.  J.  393,  Ex ;  6  Ex.  643),  where  that  learned 
judge  cites  the  judgment  of  Gibbs,  C.J.,  in  Oqle  v. 
Athmson  (5  Taunt.  759).  The  cases  of  Wihns'lmrsi 
V.  Boickei;  in  error  from  the  Common  Pleas  (7 
M.  AG.  882;  8  Sc.  N.  E.  671);  EOerahaw  v. 
ilagniac  (6  Ex.  570) ;  in  note  to  case  of  Tamer  v. 
Liverpool  Bock  Trustees  (uhi  sup.),  and  Van  CaateU 
V.  Booker  (2  Ex.  691 ;  18  L.  J.  9,  Ex.),  are  also  in 

fioint,  and  favourable  to  the  defendant's  view. 
Brauwell,  B.,  refers  to  Brown  and  others  v.  Hare 
(in  error  from  the  Court  of  Exchequer,  4  H.  &  N. 
322 ;  27  L.  J.  372,  Ex.)]  It  would  require  wceOb 
ingenuity  to  contend  with  success,  on  the  facts 
here,  that  the  plaintiff  did  not  intend  to  retain 
possession  of  the  bill  of  lading  till  the  bill  of  ex- 
change was  accepted.  There  was  no  agreement 
that  the  captain  should  hold  as  bailee  to  deliver  to 
the  defendant.  Tho  vendor  here  said  to  his  agents, 
Bamadge  and  Co.,  "  Keep  the  goods  till  the  vendee 
agrees  to  pay  niy  price,"  a  very  different  thine 
from  saying,  "  Keep  them  till  he  will  pay  tiie  agre^L 
price." 

Buauwell,  B. — I  am  of  opinion  that  the  defen- 
dant's rule  to  enter  a  verdict  should  be  made 
absolute  in  this  case.  At  first,  and  in  the  early- 
part  of  the  argument,  I  confess  that  I  was  inclined 
to  think  otherwise,  but  haviiis  heard  the  arguments 
of  Mr.  Mathews  and  Mr.  Harington,  I  am  now 
clear  in  thinking  that  the  rule  should  be  made 
absolute.  The  question  in  the  case  is  whether  the 
coals  here  were  shipped  on  board  this  vessel  under 
or  in  conformity  with  any  contract  between  tho 
plaintiff  and  the  defendant,  or  whether  they  were 
loaded  with  an  intention  beside  the  contract, 
Beyuon  and  Co.  intending  to  dispose  of  the  cargo 
for  their  own  benefit,  if  the  defendant  did  not 
agree  to  their  terms  P  If  they  were  shipped  on 
board  in  conformity  with  a  contract  between  the 
parties,  I  am  inclmed  to  think  that  it  is  not 
material  that  the  plaintiff  retained  the  jtM  diapo- 
nendi  of  them,  for,  if  the  coals  were  shipped  in 
accordance  with  a  contract  fmd  were  then  lost  at 
sea,  the  plaintiff  would  be  entitled  to  recover.  If 
the  plaintiff  had  shipped  the  coals  to  order,  and 
had  tendered  the  bill  of  exchange  to  the  defendant 
for  acceptance,  what  answer  would  it  be  to  him  to 
say,  "  The  coak  are  gone  to  the  bottoih  of  the  sea?  " 
The  observations  of  my  brother  Willes  in  the  case 
of  Joyce  V.  Swann  (ubi  sup.),  which  has  been  cited 
in  argument,  are,  I  think,  in  point,  and  favourable 
to  the  contention  of  the  d^endant  in  the  present 
case.  I  think,  therefore,  that  if  the  coals  had 
been  pnt  on  board  in  confbrmity  with  the  contract, 
there  would.have  been  a  good  consideration  for  tho 
bill  of  exchange.  But  now,  let  us  see  what  the  con- 
tract was,  and  what  was  done.  The  contract  was 
to  put  the  coals  on  board  at  10«.  a  ton.  Then  there 
being  some  di£5culty  in  getting  coals  and  loading 
the  vessel  within  the  time  limited  by  the  charter  so 
as  to  save  demurrage,  it  seems  that  the  plaintiff 
found  it  needful  to  charge  &d.  a  ton  extra,  to  which 
extra  Qd.  the  defendant  objected.    Time,  however. 
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pressed,  and  the  defendant  sent  a  telegram  to  the 
plaintifE  on  the  2lBt  Jan.,  "Load  np  the  VortU 
immediately,  and  we  will  arrange  as  to  price  after- 
wards" ;  and  no  doubt  if  the  plaintiff  had  agreed  to 
that  proposal  he  might  now  haye  recovered  on  a 
quantum  mei-uit.  But  that  proposal  was  not,  as 
It  seems  to  me,  accepted  by  the  plaintiff.  Let  us 
see  what  he  says  himself  in  his  letter  to  B^madge 
and  Co.  on  the  22nd  Dec.,  inclosing  the  bill  of  ex- 
change for  acceptance  by  the  defendant?  That 
letter  is  as  follows  :  "  We  inclose  bill  of  lading  of 
the  VeetU;  please  get  us  the  advances  in  cash, 
and  bills  accepted  before  paiiing  with  Hie  doeu- 
mentt.  We  cannot  see  the  logic  of  putting  6d. 
on  one  cargo  and  taking  it  off  the  other.  ...  In 
order  to  save  Mr.  Cohen  from  demurrage,  we  pur- 
chased the  coals  and  used  our  influence  to  get  the 
ship  loaded  to  save  him  from  loss,  and  we  think  he 
should  be  well  satisfied."  That  is,  we  have  loaded 
the  Veetif,  but  we  don't  mean  to  part  with  the  coals 
till  oar  price  is  agreed  to  and  paid.  There  was  no 
further  or  other  act  or  word  of  acceptance  until 
after  the  24th  Dec.,  but  on  the  contrary  the  parties 
are  differing  and  disputing  as  to  the  price,  and  the 
plaintiff  directing  his  agents  not  to  part  with  the 
bill  of  lading  until  his  terms  are  accepted,  and 
then,  when  at  last  the  plaintiff  agrees  to  abate  the 
extra  6d.,  his  consent  arrived  too  late — the  coals 
had  then  gone  to  the  bottom  of  the  sea !  I  have, 
on  due  consideration,  come  to  the  conclusion  that 
these  coals  were  not  8bi;)ped  on  board  under  anj 
contract  giving  the  plaintiff  a  title  to  maintain  this 
action,  and  therefore  that  this  rule  to  enter  a 
verdict  for  the  defendant  must  be  made  absolute. 

Channell,  B. — I  am  of  the  same  opinion,  and 
for  the  same  reasons.  These  ^oods  were  not  put 
on  board  the  vessel  in  question  in  conformity 
with  any  contract  entitling  the  defendant  to  sue 
for  the  price  or  value  of  them.  Had  there  been 
any  contract  performed  as  far  as  it  could  be  per- 
formed on  the  part  of  the  plaintiff,  and  broken  in 
any  respect  by  the  defendant,  it  would  have  been 
very  different.  Bnt  there  is  nothing  of  the  kind 
here.  It  appears  to  me,  therefore,  that  there  is 
an  absence  of  all  consideration  entitling  the  plain- 
tiff to  recover  on  this  bill  of  exchange,  and  to  that 
conclusion  I  have  been  brought  in  the  course  of 
the  argument. 

PiGoiT,  B. — I  am  entirely  of  the  same  opinion. 
The  coals  in  question  were  not  shipped  on  aboard 
this  vessel  in  conformitv  to  any  contract  between 
the  parties,  for  it  is  abundantly  clear  that  there 
was  no  complete  contract  between  them,  until  the 
plaintiff's  letter  of  the  24th  Dec.,  agreeing  to  allow 
the  charge  of  the  extra  6d.  per  ton  arrived,  and 
then  it  was  too  late,  for  at  that  time  the  coals 
wei-e  lying  at  the  bottom  of  the  Bristol  Channel. 
Itiile  absolute  to  enter  the  verdict  for  Hie  de- 
fendatU. 

Att<MTieys  for  the  plaintiff,  Tliomat  White  and 
Sotig,  11,  Bedford-row,  W.C,  agents  for  /.  D.  Pain, 
Newport,  Monmouthshire. 

Attorneys  for  the  defendant,  Field,  Roseoe,  Field, 
and  Praucie,  35,  Lincoln's-inn-fields,  W.C,  agents 
for  Loiondet,  Thomely,  and  Archer,  Liverpool. 


BAIi;  COUBT. 

Baported  b;  Johs  Rose,  Eaq.,  BaiTiater.at-lAW. 

Monday,  June  12. 

(Before  BtACKBCRN  and  Mellob,  JJ.) 

Beg.  v.  Tub  Foob  Law  Boabd. 

Dietoluiion  of  union — Clerk  to  the  guardians — 
Compensation  for  loss  of  office  —  Business  of 
attomexj  —  Emoluments — "  GoodioiU"  of  employ' 
ment — Order  of  Poor  Law  Board — 30  iV  31  Vict, 
c.  106,  s.  20 — Consolidated  Orders  of  Poor  Law 
Commissioners. 

30  ^  31  Vict.  e.  106,  s.  20,  enacts  thai  when  any 
union  shall  be  dissolved,  if  any  person  sluiU  by 
tneans  of  such  dissoltUion  be  deprived  of  ami  office 
or  empwyment,  the  Poor  Law  Board  may,  aeeord- 
ing  to  their  judgment,  award  a  compensation  to 
be  paid  to  such  person,  and  shaU  direct  the  same 
to  be  paid  out  of  the  poor  rate  of  the  parish  or 
parishes  for  which  such  person  was  acting  at  tlte 
time  of  the.  dissolution. 

B.  was  clerk  to  the  board  of  guardians  of  an  union. 
Being  also  an  attorney,  it  was  his  duty  to  perforin 
and  execute,  without  charge  for  anything  beyond 
disbursements,  all  legal  business  connected  toitk 
tlie  union,  or  in  which  tlie  guardians  should  be 
engaged,  except   prosecutions  at    the    assizes  or 

?uarter  or  general  sessions  or  Central  Criminal 
hurt,  all  other  proceedings  at  the  said  quarter  or 
general  sessions,  actions,  and  other  proceedings 
in  tlie  Superior  Courts  of  Law,  suits  and  other 
proceedings  in  the  Superior  Courts  of  Equity 
and  ParluMnentary  business:  (Contolidated  Order 
Amalgamated  Order  of  Poor  Law  Commissioners 
1866,  Art.  8.) 
Lands    belonging  to    the  guardians    having   been 
taken  by  a  railway  company,  B.  was  instructed 
to  conduct  ^oceedings  on  behalf  of  the  guardians 
at  inquisitions  holden  by   the  sheriff  binder  the 
Lands  Clauses  Act,  and  performed,  and  was  paid 
for  such  services. 
Tlie  union  was  dissolved,  wlioreupon  B.  applied  to 
the  Poor  Law  Board  to  award  him  compensation 
for  the  loss  of  his  office  and  emoluments. 
Accordingly  the  Poor  Law  Board  made  an  order 
awarding  compensation,  in  assessing  which  they 
took  into  cotisideration  iJie  profits  he  had  derived 
from  transacting  the  above-m,entioned  legal  busi' 
ness,  and  allowed  a  specific  sum  for  the  lass  of  tho 
same. 
On  a  rule  nisi  for  a  eertiorari : 
Held,  thai  they  were  justified  in  so  doing,  as  the  busi- 
ness performed  at  sheriff's  inquisitions  woe  of  the 
exceptional  kind  for  which  the  clerk  might  reason- 
ably charge  amd  be  paid  within  the  spirit  of  the 
Consolidated   Order   1866,    art.   3,   and  as   the 
profils  he  made  thereby  were  part  of  tlie  "  good- 
will" of  the  office. 
Bulb  nisi  calling  upon  the  defendants   to  show 
cause  why  a  writ  of  cerOoraH  should  not  issue  to 
remove  a  certain  order  made  by  them  into  this 
court  for  the  purpose  of  being  quashed,  on  the 
ground  that  they  nad  exceeded  their  jurisdiction 
m  making  it. 

On  the  dissolution  of  an  union  Mr.  Baylia,  the 
clerk  to  the  guardians,  who  was  also  an  attorney, 
made  an  appucation  to  the  defendants,  the  Foor 
Law  Boara,  for  compensation  for  the  loss  of  his 
office  as  clerk,  which  he  had  held  for  thirty-two 
years. 
It  appeared  that  during  his  tenure  of  such  office 
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he  had  been  instracted  bj  the  guardians  to  con- 
duct proceedings  on  their  behalf  before  the  sheriff 
respecting  the  assessment  of  compensation  for 
lanoa  taken  by  a  railway  company,  under  the  Bail- 
way  and  Land  Clauses  Acts.  For  such  law  busi- 
ness he  was  paid  sums  in  addition  to  bis  salary  as 
clerk.  The  guardians  might  have  employed 
another  attorney  if  they  had  chosen  so  to  do. 

The  defendants  made  an  order  under  30  &  31 
Vict,  c  106,  8.  20,  whereby  they  awarded  payment 
to  him  of  a  snm  for  compensation,  in  assessing 
which  they  estimated  the  emoluments  of  hia 
ofiSce  as  enhanced  by  the  extra  profits  derived  ^ 
him  from  the  above  employment  at  the  sheriff's 
inquisitions,  and  gave  a  specific  sum  of  1691. 10«. 
for  the  loss  of  such  additional  law  business. 

They  computed  this  particular  sum  by  taking 
the  average  of  those  profits  for  the  three  years 
last  before  the  dissolution  of  the  union. 

The  facts  appeared  from  afiSdavits,  bat  were  un- 
disputed, and  are  more  folly  stated  in  the  judg- 
ment of  the  court. 

This  order  was  objected  to  by  the  union,  out  of 
whose  poor  rate  the  sum  awarded  was  directed  to 
be  paid,  on  the  ground  that  the  Poor  Law  Board 
had  exceeded  their  jurisdiction  in  awarding  the 
sum  of  169Z.  19s.  for  the  loss  of  the  extra  profits 
aboTe-mentioned.(a) 

The  AUomey-GeneraliSir^.  Collier,  Q.C.)  (with 
him  Lumley)  snowed  cause. — The  Poor  I^w  Board 
were  the  judges  as  to  the  amount  of  compensation 


(a)  The  Consolidated  Order  of  the  Poor  Law  Commis- 
sioners, 24th  July  1847,  Art  172,  direota  that,  "The 
goardiauB  shall  pay  to  the  several  officers  and  asDisituita 
appointed  to,  or  holding  any  offiue  or  employment  onder 
the  order,  snch  salaries  or  remnneration  as  the  oommis- 
sioners  may  from  time  to  time  direct  or  approve  :  Pro- 
vided that  the  gnardians,  with  the  approval  of  the  com- 
missioners, may  pay  to  any  officer  or  person  employed 
by  sneh  gnardians,  a  reasonable  oompensation  on  ao- 
eonnt  of  extraordinaiv  servioei,  or  other  unforeseen  oir- 
cnmatances  connected  with  the  dnties  of  such  officer  or 
person,  or  the  necessities  of  the  onion :  (Qlen's  Poor  Law 
BoMd  Orders,  7th  edit,  p.  129.) 

By  Consolidated  Order  Amendment  Order,  26th  Feb. 
1866,  after  rescinding  former  articles  as  regards  the  dnties 
of  the  clerk,  it  is  ordered  that  "  It  shall  be  hia  dnty  (art. 
3),  to  oonduct  all  applications  by  or  on  behalf  of  the  guar- 
dians, to  any  jnstioe  or  jostioes  of  petty  or  special  sessions 
or  ont  of  sessions ;  and,  if  he  be  an  attorney  or  solicitor, 
to  perform  and  execnte,  withoot  charge  for  anything  be- 
yond disbnrsements,  all  legal  business  connected  with 
the  nnion,  or  in  which  the  guardians  shall  be  engaged,  ex- 
cept prosecntions  at  the  assizes  or  qoarter  or  general 
sessions,  or  Central  Criminal  Court,  all  other  prooeedinga 
at  tiie  said  qnarteror  general  sessions,  actions  and  other 
proceedings  in  the  Superior  Conrts  of  Law,  suits  and 
other  proceedings  in  toe  Superior  Courts  of  Equity  and 
Parliunentary  business  :  (Ibid.  p.  287.) 

9D  &  31  Vict.  c.  106,  a.  20,  enacts  that  when  any  nnion 
■hall  have  been  or  shall  be  dissolved,  or  when  any  pariah 
ahall  have  been  or  ahall  be  placed  nnder  the  management 
of  a  board  of  gnardians,  tiie  time  passed  in  the  service  of 
such  union  or  pariah  prior  to  such  dissolution  or  the  oon- 
sUtntion  of  such  board,  shall  be  deemed  service  which  the 
guardians  of  any  other  nnion  comprising  snch  parish,  or 
the  board  of  guudians  for  snch  parish,  may,  if  they  think 
fit,  take  into  consideration  in  any  case  where  an  officer 
applies  for  a  superannuation  allowance ;  and  if  any  person 
shall  by  means  of  suoh  dissolution  be  deprived  of  any 
office  or  employment,  the  Poor  Law  Board  may,  according 
to  their  jndgment,  aivard  a  oom^nsation  to  be  paid  to 
such  person,  either  in  a  sum  certain  or  by  way  of  annnity, 
and  shall  direct  the  same  to  be  paid  ont  of  the  poor  rate 
of  the  parish  or  parishes  for  which  snch  person  was 
acting  at  the  time  of  the  dissolution,  in  such  manner  and 
according  to  snch  proportions  as  to  the  said  board  shall 
appear  equitable. 


to  be  awarded :  30  &  31  Vict.  c.  106,  s.  20.  They 
have  exercised  their  discretion  fairly,  proceeding 
on  principles  analagous  to  those  adopted  by  the 
Treasury  in  making  superannuation  allowances 
under  certain  statutes.  It  is  the  practice,  after 
forty  years'  service,  to  give  as  compensation  two 
thirds  of  the  value  of  the  office.  Here  the  clerk 
had  served  only  thirty- two  years,  but  they  con- 
sidered that  he  was  deprived  of  his  office,  and, 
therefore,  gave  him  compensation  for  what  they 
deemed  the  office  to  be  worth.  They  were  arbi- 
trators. [Blackburn,  J. — Even  if  they  were  such 
in  the  strictest  sense  of  the  word,  yet,  if  they 
took  into  consideration  matters  which  they  were 
not  entitled  to  consider,  we  may  review  their 
award ;  the  whole  question  is,  were  they  limited 
to  making  compensation  for  the  loss  of  the  actual 
salary  of  the  office,  or  might  they  take  into  com- 
putation matters  clearly  lutra,  as  part  of  the  good- 
will of  the  office.]  The  words  of  sect.  20  are  wide : 
"  The  Poor  Law  Board  may,  according  to  their 
judgment,  award  a  compensation."  No  restrictive 
words  follow,  such  as  "  for  the  loss  of  his  office." 
[Blackbvrit,  J. — They  do  not  say  for  what,  but 
plainly  mean  "  for  the  deprivation."  The  Poor 
Law  B(mrd  put  this  construction  on  their  consoli- 
dated orders,  viz.,  that  the  guardians  must 
employ  their  clerk,  if  he  be  an  attorney, 
in  law  business,  but  had  they  intended  to 
exclude  him  from  the  benefit  of  any  conceiv- 
able payment  for  business  other  thiui  that  of 
the  class  specified  in  those  orders,  they  would 
have  said  so.  If  he  had  negotiated  with  a  pur- 
chaser for  the  sale  of  his  office,  he  would  have 
estimated  the  whole  profits  in  the  valuation  of  it. 
The  court  will  not  question  the  discretion  exercised 
by  the  defendants  unless  it  appears  to  have  been 
wrongly  exercised,  and  will  not  set  their  award 
aside  unless  it  is  clearly  shown  to  have  been  made 
without  jurisdiction. 

Jelf  (appearing  for  the  Clerk  to  the  Union)  (a) 
was  not  required  to  argue. 

Prentice  Q.U.  and  Mortimer,  in  support  of  the 
rule. — ^The  mode  in  which  the  amount  of  compen- 
sation was  computed  is  admitted.  There  are  ex- 
Eress  provisions  for  the  removal  of  the  rules  made 
y  the  Poor  law  Board  into  this  Court  clearly 
proving  that  excess  of  their  jurisdiction  may 
always  be  shown  here.  [Blackburs,  J. — I  do 
not  think  that  is  questioned.]  The  Act  gives 
compensation  for  loss  of  office.  This  case  comes 
within  the  first  part  of  the  Consolidated  Order 
1866,  Art.  3,  for  the  clerk  being  an  attorney, 
it  was  his  dnty  to  "perform  and  execute, 
without  charge  for  anything  beyond  disburse- 
ments, all  legal  business."  There  are  certain  ex- 
ceptions within  which  he  did  not  come.  [Black- 
BUBX,  J. — Not  within  the  letter  of  them,  perhaps,] 
The  defendants  rely  on  Art.  172  of  the  Order  of 
1817,  by  which  it  is  provided  "that  the  guardians, 
with  the  approval  of  the  commissioners,  may  pay 
to  any  officer  or  person  employed  by  such  guardians 
a  reasonable  compensation  on  accoimt  of  extraor- 
dinary services,  or  other  unforeseen  circumstances 
connected  with  the  duties  of  such  officer  or  person, 
or  the  necessities  of  the  union."  These  moneys 
were  paid  by  the  union  to  their  clerk  for  his 
services  tonching  the  railway  compensation  cases, 
but  there  is  nothing  to  show  that  such  payments 
were  made  "  with  the  approval  "  of  the  Poor  Law 

(a)  To  whom  notice  of  the  role  had  been  given. 
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Board.     [Blackburn,    J. — Nor   is   it  necessary. 
Who  can  doabt  that,  if  the  guardians  had  applied 
to  the  commissioners,  they  would  have  sanctioned 
those  payments  made  without  express  authority  ?] 
Performing  this  legal  business  cannot  be  called 
"extraordinary  services."    [Blackburn,  J. — Con- 
ducting compensation   cases  before    the    sheriff 
is    quite    within    the     spirit    of    the    proviso, 
and  the  commissioners  would  surely  have  said 
it   was   work    for   which    the  clerk    should  be 
remunerated.     Mellor. — And   we   have  nothing 
to   do    with  the  quantum.]    He    is    bound   to 
perform  all  legal  business  for  200?.;  if  there  is 
extraordinary  work  to  be  done  the  guardians  might 
employ     some    other    attorney,    and   pay   him. 
[Blackburn,  J. — Though  he  has  no  absolute  right 
to  the  extra  work  and    emoluments   therefrom, 
that    does   not   defeat   his   claim  to   compensa- 
tion  for   the   loss   of   them   if  he  is    deprived 
of    the    office    to   which    they  were    incident.] 
Points  of  a  similar  kind  have  arisen  on  the  Muni- 
cipal Corporation  Act.      In   Seg.  v.  The  Mayor 
of  Manchester  (3  Q.  B.  402),  it  was  held  that  an 
attorney  could  not,  under  stat.  5  &  6  Will.  4,  c.  76, 
s.  66,  or  5  &  6  Vict.  c.  Ill,  s.  2,  claim  compensa- 
tion for  fees  and  emoluments  which  he  derived 
from  being  employed  by  the  justices  of  a  division 
to  prosecute    offenders  committed  by  them  for 
trial,    where    the    prosecutor   did    not   employ 
another  attorney.    Lord  Denman,  C.  J.  there  said  : 
"  With  respect  to  the  value  of  Mr.  Milne's  o£5ce  as 
clerk  to  the  magistrates,  the  court  is  most  clearly 
of  opinion  that  he  has  no  claim  to  compensation  for 
the  loss  of  professional  gains,  such  as  were  formerly 
received  by  him  in  respect  of  the  prosecution  of 
offenders  by    desire  or   the   magistrates.    That 
is  not  a    species  of   patronage    which    belongs 
to  them,  and  is    no  ground   of  compensation." 
[J/c.wfw    referred    to    Reg.    v.    The    Mayor    of 
Nonvlch  (3  Q.  B.  285),  where  the  Lords  of  the 
Treasury,  in  awarding  compensation  to  B.  under 
5  &  6  Will.  4,  c.  76,  s.  66,  for  the  loss  of  the  offices 
of  town  clerk  and  clerk  of  the  peace,  gave  a  sum, 
as  they  stated  in  their  minnte,  for  the  loss  of  em- 
ployment in  matters  relating  to  certain  charity 
trusts  which  were  under  the  management  of  the 
corporation  of  the  borough,  and  it  was  held  that 
the  Lords  had  iurisdiction  to  make  an  allowance  in 
this  respect ;  that  B.  was  entitled  to  compensation 
for  loss  of  the  last  mentioned  employment  when 
the  Act  came  into  operation,  and  that  supposing 
any  deduction  due  on.  account  of  his  continuing  to 
be  employed  afterwards,  that  was  a  question  of 
amount  as  to  which  the  award  was  final.]    See, 
however,  the  judgments  in  that  case.     Here  the 
statute  enables  the  Poor  Law  Board  to  give  com- 
pensation in  those  cases  only  where  a  person  is 
"  deprived  of  an  office  or  employment.      Those 
words  are  synonymous ;  "  employment "  has  not  a 
more  extended  meaning  than  "  office;"  if  the  words 
had  been  "  office  or  employment "  it  would  have 
been  otherwise.    It  might  actually  happen  that 
the  guardians  might  now  employ  their  late  clerk 
as  an  attorney  to  do  the  business  in  respect  of  the 
loss  of  which  compensation  has  been  given  to  him. 
[Blackburn,  J. — But  now  he  has  only  the  same 
chance  of  being  so  employed  that  every  other 
attorney  has,  and  no  more.]   It  is  not  an  inseparable 
incident  to  the  clerkship  A  the  guardians  tnat  the 
derk  should  do  legal  business  for  which  he  is  to 
be  paid,  and  therefore  the  value  of  the  emoluments 
now  in  question  ought  not  to  have  been  estimated 


in  awarding  compensation  for  the    loss   of   the 
office. 

Blackburn,  J. — I  think,  when  we  once  under- 
stand the  facts  of  this  case,  that  there  is  no  ground 
for  s^ng  that  the  Poor  Law  Board  exorcise  their 
jurisdiction  wrongly,  and  I  am  far  from  saying 
they  have  not  exercised  it  as  I,  for  one,  should  have 
done,  had  I  been  in  their  place.  Sect.  20  of 
30  &  31  Vict.  c.  106,  says  that  "  where  by  the  disso- 
lution of  an  tinion  any  person  shall  bo  deprived  of 
any  office  or  employment,  the  Poor  Law  Board 
may,  according  to  their  judgment,  award  a  com- 
pensation to  be  paid  to  such  person  j"  plainly,  of 
course,  meaning  that  th^  are  to  award  compensa- 
tion for  deprivation  of  office  and  employment.  And 
I  think  also,  that,  although  the  words  used  are 
"  according  to  their  judgment,"  the  meaning  is, 
that  they  are  not  to  be  liberal  with  other  persons* 
money,  but  to  apply  their  judgment  in  seeing  what 
is  fair  compensation.  Here  they  have  taken  into 
computation  all  Mr.  Baylis's  salary  and  emolu- 
ments of  the  office  of  clerk.  As  to  the  first  no  doubt 
they  were  right,  and  to  the  second,  when  the 
rule  was  moved,  we  thought  he  was  fairly  entitled. 
Then,besides  that, theysay  that  he, being  a  solicitor, 
was  deprived  of  certain  work  which  produced 
profits.  The  Poor  Law  Board  estimated  those 
profits  in  the  following  manner.  Having  ascertained 
the  amount  of  the  profits  in  three  years  and  divided 
it,  they  obtained  an  average,  and  said  it  shall  be 
tsiken  mto  the  account.  That  was  by  no  means  a 
perfect  way  of  assessing  compensatimi,  for  the  two 
or  three  years  selected  for  the  calculation  might 
have  been  profitless,  or,  on  the  other  hand,  the 
pi-ofits  might  during  those  years  have  been  excep- 
tionally large ;  nevertheless,  for  a  rough  mode  of 
assessing  compensation,  that  seems  fair  enough. 
They  have  taken  the  profits  of  three  years  as  re- 
presenting with  tolerable  accuracy  the  average  of 
the  business.  The  particular  thing  dwelt  on  in 
argument  is  this,  viz.,  during  that  time  lands 
belonging  to  the  board  of  guardians  were  taken  by 
a  railway  company,  and  disputes  arose  as  to  the 
amount  of  compensation  to  be  paid  for  the  lands, 
consequently  proceedings  were  instituted  and  an  in- 
quisition set  on  foot  before  a  sheriff,  and  a  warrant 
obtained  by  the  railway  company  for  a  jury  to  assess 
the  compensation  for  the  taking  of  the  lands.  Mr. 
Baylis,  being  an  attorney  and  clerk  to  the  guar- 
dians, was  employed  aoout  this  business,  and, 
besides  costs  out  of  pocket,  he  became  entitled  to 
his  charges  for  doing  the  work.  Mr.  Prentice  laid 
stress  on  the  terms  of  the  order  of  the  Poor  Law 
Board,  before  this  Act  of  Parliament  passed — that 
the  clerk  shall  transact  all  \ogal  business,  with 
certain  exceptions  therein  specified ;  but  the  order 
did  not  mention  among  those  matters  enumerated, 
proceedings  to  assess  compensation  under  the 
Lands  Clauses  Act;  therefore  it  was  contended 
Mr.  Baylis  was  bound  to  attend  to  those  without 
salary  ;  but  then,  as  has  been  pointed  out,  there 
was  a  prior  order  in  which  the  Poor  Law  Board 
declared  that  if  the  clerk  has  had  unusual  or 
extraordinary  matters  to  transact  for  which  he 
ought  to  have  compensation,  the  guardians  may 
give  it,  with  the  assent  of  the  Poor  Law  Commis- 
sioners. Here  the  commissioners  were  unaware 
of  what  the  clerk  had  to  do,  and  it  is  likely 
that  they  would  have  said,  if  they  had  been  awure 
of  it,  that  the  employment  of  him  in  such  matters 
as  compensation  cftees  was  within  the  spirit  of  the 
Act  of  Parliament,  and  that  he  ought  to  be  paid. 
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and  they  would  sanction  payments  made  to  him. 
Clearly,  the  commissioners  would  hare  sanctioned 
that.  Now  oomes  the  important  question,  are  the 
Poor  Law  Board,  when  estimating  the  compensa- 
tion to  be  given  for  depriration  of  an  office, 
tied  down  to  things  strictly  and  legally  attached 
to  the  office,  or  are  they  entitled  to  sav,  "  It 
is  worth  so  much  besides  the  actual  value  of 
the  salary  attached  to  it"P  When  he  entered 
upon  the  office  it  was  almost  a  certainty  that 
it  would  bring  him  emoluments  arising  from 
legal  business  done  for  the  union.  It  is  true 
the  guardians  might  quarrel  with  their  clerk, 
and,  without  violating  the  Act  of  Parliament, 
might  take  the  business  from  him  and  give  it  to 
someone  else,  but  still  in  all  ordinary  cases  the 
derk  would  be  likely  to  hare  it ;  and  may  not  the 
Poor  Law  Board  take  into  computation  what  they 
would  givefor  the  "  goodwill"  P  There  is  an  analogy 
between  this  case  and  cases  of  compensation  under 
the  Lands  Clanses  Act.  You  give  a  man  compensa- 
tion for- his  boose,  and  take  into  consideration  the 
tact  that  it  was  an  old  established  house  of  good 
cnstom,  and  that  the  owner  or  occupier  wiU  suffer 
firom  the  loss  of  that.  True  it  is  a  precarious  loss 
to  estimate,  but  being  de  facto  a  loss  arising  from 
the  taking  of  the  house,  it  is  always  considered  in 
assessing  compensation.  Now  that  seems  a  pre- 
cise and  strict  analogy,  and  shows  that  the  "  good- 
will "  is  to  be  taken  mto  account  in  estimating  the 
loss  of  the  office.  Reg.y.  The  Mayor  of  Norwich 
(8  Ad.  &  E.  633)  seems  to  point  to  the  same 
principle.  There  a  gentleman  held  an  office  which 
m  law  was  of  annual  tenure  only,  but  which  in 
practice  and  fact  was  enjoyed  during  good  ba> 
haviour.  HoVas  removed  fi:t)m  it  by  the  town 
council  without  reason  assigned,  and  they  chose  to 
assess  compensation  for  one  year  only.  On  appeal 
by  him  to  the  Lords  of  the  Treasory,  they  con- 
sidered that  de  facto  the  office  was  one  wcnrth  in 
profits  to  him  as  much  as  an  office  for  life,  and  on 
that  principle  they  assessed  compensation.  The 
Coort  of  Queen's  Bench  held  that  the  Lords  of 
the  Treasury  had  a  right  so  to  do,  and  some  of 
the  conrt  said  that  they  had  exercised  their  discre- 
tion soundly.  No  doubt  that  was  only  an  opinion, 
bat  still  one  with  which  I  am  inclined  to  agree ;  for 
when  there  is  a  deprivation  of  an  office,  the  princi- 
ple to  follow  is  to  give  the  person  rompensation  as  if 
the  late  holder  Bad  not  been  deprived.  In  Beg 
V.  The  Mayor  of  Manchester  (sup.),  the  court 
thought,  ana  thonght  rightly,  that  the  clerk  to 
the  justices  ought  not  to  receive  compensation 
for  the  loss  of  that  which,  I  think,  was  much  too 
remote  to  be  taken  into  consideration.  I  think, 
therefore,  the  present  rule  must  and  should  be 
dischai^:!^  on  the  ground  that  the  Poor  Law 
Board  did  not  eiercise  their  jurisdiction  impro- 
perly, but  took  into  account  matters  which  they 
were  justified  in  taking  into  account.  With  the 
amount  of  compensation  g^ven  by  them  w«  have 
not  to  interfere. 

ibiujOK,  J. — Under  the  statnte  enabling  the 
order  to  be  brought  up  to  be  quashed,  our  exercise 
of  jurisdiction  must  depend  on  whether  we  are 
satisfied  that  the  order  was  one  with  which  we 
should  interfere.  But  here  it  was  a  question  oS 
quantnm.  Some  of  the  arguments  addressed  to 
■as  were  directed  to  the  question  of  amount.  With 
that  I  think  wo  have  nothing  to  do.    I  do  not,  for 

Xlf,  say  that  the  langu^e  of  all  the  judges 
decided  the  cases  on  the  Municipal  Corpora- 


tions Act  is  quite  reooncileable,  but  the  principle 
on  wliich  they  all  rest  their  judgments  is  clear 
enough,  and  is  well  illnstrated  by  Beg.  v.  Tlie 
Mayor  a/iid  Corpwalion  of  Norwich  (8  Ad.  &  E. 
633).  There  two  judges  expressed  their  opinion 
that  the  Lords  of  the  Treasury  had  exercised  their 
powers  rationally,  and  another  jndge  was  silent 
upon  that  point,  and  said  merely  he  thought  they 
had  discretion  to  amend  the  compensation  they 
had  awarded.  In  this  particular  case  I  should  bie 
veiy  disinclined  to  interfere  with  the  quantum, 
which  the  Poor  Law  Board  are  much  more 
competent  to  assess  than  wo  are.  Clearly 
such  business  as  conducting  cases  at  sheriff 
inquisitions  is  kindred  to  all  those  things  enu- 
merated in  the  Act  of  Parliament,  and  was 
therefore  incident,  not  to  his  office  of  attorney, 
but  to  his  office  of  attorney  and  clerk  to  the  guar- 
dians of  the  union.  It  is  sufficient  to  say  that 
though  Mr.  Prentice  has  fiiiled  to  satisfy  me  that 
we  have  the  power  or  ought  to  interfere  in  this 
case,  my  opinion  is  that  the  Poor  Law  Board  have 
exercised  tneir  jurisdiction  reasonably. 

Bnle  discharged. 

Lumley  applied  for  costs. 

BLACKBiTKir,  J.,  after  consulting  a  Master. — It 
seems  to  be  the  practice  to  discharge  such  a  rule 
without  costs,  unless  something  is  shown  to  the 
contrary. 

Attorney  for  the  clerk  to  the  gnardians,  Baylis. 

Attorneys  for  the  guardians,  Farrar  and  Farrar. 

Attorneys  for  the  Poor  Law  Board,  Sharp, 
Parkes  and  Co. 


AKBBICAH^  BSPOKTS. 

Collated  by  F.  O.  Cbuxp,  Esq.,  Barriiter-At-lAw. 

UNITBD     STATES      DISTRICT     COtTRT— 

SOUTHERN  DIVISION  OP  NEW  YORK 

Sedgwick  v.  Place  amd  othbbs. 

Vohmtary  setilemeni — When  void  as  a  fra/ud  upon 
creditors — Tlie  doctrine  a«  laid  down  in  England 
and  America. 

Ameriean  cases  have  decided  (1)  that  a  voluntary 
settlement  infanjour  of  a  wife  cannot  be  impeaelied 
by  subseqiwnt  creditors  merehj  because  it  was 
vohmtary;  and  (2)  lltai  subsequent  indebtedness 
cannot  be  invoked  to  make  thai  frandailent  which 
was  honest  atvi  free  from  impeachment  at  the 
time. 

In  the  English  case  of  Spirett  v.  Willows  (10  L.  T. 
Bep.  N.  8.  450)  it  wasladd  down  that  if  a  vohm- 
tary settlement  hinders  and  delays  creditors  whose 
debts  were  eomtraeted  at  the  ti^ne,  it  is  imma- 
terial whetluer  the  maher  was  solvent  when  he 
executed  it,  and  it  is  void.  Bui  if  swh  settlement 
is  impeached  by  i-redltors  whose  debts  were  not 
contracted  when  il  tvas  made,  an  express  fraudu- 
lent imte}tt  on  the  paH  of  tlie  maker  must  be 
shown.  The  fwmm'  of  these  prepositions  was 
doubted  in  tlte  case  of  Freeman  r.  Pbpe  (21  L.  T. 
Bep.  N.  S.  816 ;  23  Ibid,  208.) 

Held,  by  the  Anterican  Cowrt,  that  notwithttand- 
ing  Spirett  v.  Willows,  tlm  decisions  in  the 
Ameriean  case*  interpret  the  law -under  the  statute 
of  13  Eliz.  in  oeeorMmce  with  the  prevaUing  law 
in  England. 

P.  made  a  vohintary  settleinent  on  hit  wife  in  eon- 
sideration  only  of  the  marri^e  rel^iiion,  being 
ill  piv»pcrotM  bvsiness,  and  solvent  at  the  time. 
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The   settled  property  eotuitted  of    land  and   a 
house,  the  latter  to  be  htUt  after  the  making  of  the 
settlentent,  and  for  iohleh  various  contracts  were 
entered  into  by  the  settlor.    After  the  house  was 
built  and  everything  done  to  eompleie  ttie  pro- 
perty to  be  vested  in  the  settlee,  tlie  settlor's  fiiin 
failed. 
Held,  that  P.  having  been  solvent  when  he  made  the 
settletnetU,  and  it  not  being  proved  that  it  was 
executed  with  intent  to  defraud,  the  settlement  was 
good. 
Id  this  case  the  opinion  of  the  court,  in  which  all 
material  facts  are  fally  stated,  was  delivered  by 
F.  N.  Bangs  for  the  plaintiff. 
E.  H.  Owen,  T.  C.  T.  Buckley,  and  /.  K.  Hay- 
ward,  for  the  defendants. 

Blatchford,  J. — The  re-argument  of  this  case, 
as  respects  the  Fifth  Avenue  property  and  the 
furniture  therein,  and  the  proceeds  thereof,  has 
onlv  served  to  confirm  the  conclusion  at  which  I 
arrived  on  the  first  aripunent — that  the  plaintifi*  is 
not  entitled  to  a  decree  as  prayed  for,  as  respects 
such  property,  furniture,  and  proceeds.  The  plain- 
tiff claims  tliat  the  settlement  made  by  James  K. 
Place  on  his  wife,  of  the  Fifth  Avenue  property, 
should  be  set  aside  as  fraudulent  and  void,  because 
made  with  an  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  James  K.  Place.  The  settlement 
was  a  voluntary  one,  made  in  consideration  only  of 
the  marriage  relation.  The  plaintiff,  as  assignee  in 
bankruptcy  of  James  K.  Place,  is  vested,  by  virtue 
of  the  14th  section  of  the  Bankruptcy  Act,  with  all 
the  property  conveyed  by  the  bankrupt  in  fraud  of 
his  creditors.  It  was  decided  by  tne  Supreme 
Court  of  the  United  States,  in  1823,  Sexton  v. 
Wheaton  (8  Wheat.  229),  that  a  voluntary  settle- 
ment in  favour  of  a  wife  cannot  be  impeached  by 
subsequent  creditors  merely  because  it  was  volun- 
tary. In  Hinde's  Lessee  v.  Longworth  (11  Wheat. 
199),  in  1826,  the  doctrine  was  laid  down,  that  the 
mere  fact  that  a  grantor,  who  makes  a  deed  to  a 
child  in  consideration  of  affection,  is  in  debt  to  a 
small  amount,  will  not  make  such  deed  fraudulent 
as  against  creditors,  if  it  be  shown  that  the  grantor 
was  in  prosperous  circumstances  and  unembar- 
rassed, that  the  gift  to  the  child  was  a  reasonable 
provision,  accormng  to  his  state  and  condition  in 
life,  and  that  enough  was  left  for  the  payment  of 
the  debts  of  the  grantor.  This  doctrine  was  ap- 
proved by  the  Com^i  of  Appeak  of  New  York,  m 
1851,  in  Carpenter  v.  Boe  (10  New  York,  227)  and, 
in  1862,  in  Babeock  v.  EcMer  (24  New  York,  623). 
The  case  last  cited  also  says,  that  subsequent  in- 
debtedness cannot  be  invoked  to  make  that  fraudu- 
lent which  was  honest  and  free  from  impeachment 
at  the  time.  In  Van  Wyck  v.  Seward  (6  Paige,  62) 
in  1836,  Chancellor  Walworth  said :  "  I  presume  it 
cannot  be  seriously  urged,  that  where  a  parent 
makes  an  advancement  to  his  child,  honestly  and 
fairly  retaining  in  his  own  hands  at  the  same  time 
property  snfScient  to  pay  all  his  debts,  such  child 
will  be  bound  to  refund  the  advancement  for 
the  benefit  of  creditors,  if  it  afterwards  hap- 
pens that  the  parent,  either  by  misfortune 
or  fraud,  does  not  actually  pay  all  his  debts 
which  existed  at  the  time  of  the  advance- 
ment." In  Bank  of  the  United  States  v.  Housman 
(6  Paige,  526),  in  1837,  the  same  judge  said,  that 
it  was  the  settled  law  of  New  York,  that  a 
voluntary  conveyance  was  not  per  se  fraudulent, 
even  as  against  creditors  to  whom  the  grantor 
was    indebted    at   the   date   of   the    de^     In 


Fraxer  v.  Western  (1  Barbour's  Ch.  R.,  220),  in 
1845,  the  same  judge  says :  "  The  law  sanctions  s 
conveyance  founded  upon  the  consideration  of 
blood  or  of  manage  merely.  The  legal  presump- 
tion therefore  is,  that  such  a  conveyance  is  valid, 
and  not  a  fraud  upon  the  rights  of  any  one."  In 
Parish  V.  Murphree  (13  Howard,  92),  in  1851,  the 
result  of  the  cases  in  regard  to  the  statute  of  13 
Elizabeth,  rendering  void  conveyances  made  vrith 
intent  to  delay,  binder  or  defraud  creditors,  is  well 
summed  up  (by  the  [court,  in  these  words :  "  The 
various  constructions  which  have  been  given  to  the 
Statutes  of  Frauds  by  the  courts  of  England  and  of 
this  country  would  seem  to  have  been  influenced,  to 
some  extent,  from  an  attempt  to  give  a  general 
application  of  the  words  of  the  statute,  instead  of 
ite  intent.  No  provision  can  be  drawn  so  as  to 
define  minutely  the  circumstances  under  which 
fi«ud  may  be  committed.  If  an  individual,  being 
in  debt,  shall  make  a  voluntary  conveyance  of  his 
entire  property,  it  would  be  a  clear  case  of  firaud; 
but  this  rule  would  not  apply  if  such  a  conveyance 
be  made  by  a  person  free  from  all  embarrassments, 
and  without  reference  to  future  responsibiUties. 
But,  between  these  extremes,  numberless  cases 
arise,  under  facts  and  circumstances  which  must 
be  minutely  examined,  to  ascertain  their  true 
character.  To  hold  that  a  settlement  of  a  small 
amount,  by  an  individual  in  independent  circum- 
stances, and  which,  if  known  to  the  public,  would 
not  affect  bis  credit,  is  fraudulent,  would  be  a 
perversion  of  the  statute.  It  did  not  intend  thus 
to  disturb  the  ordinary  and  safe  transactions  in 
society,  made  in  good  faith,  and  which  at  the  time 
subjected thecremtorstono hazard.  The  statutede- 
signed  to  prohibit  frauds,  by  protecting  the  rights 
of  creditors.  If  the  facts  and  circumstances  show 
clearly  a  fraudulent  intent,  the  conveyance  is  void 
against  all  creditors,  past  or  future.  Where  a 
voluntary  conveyance  is  made  by  an  individual 
tree  from  debt,  with  a  purpose  of  committing  a 
fraud  on  future  creditors,  it  is  void  under  tne 
statute.  And,  if  a  settlement  be  made  without 
any  fraudulent  intent,  yet,  if  the  amount  thiu 
conveyed  impaired  the  means  of  the  grantor,  so  as 
to  hinder  or  delay  his  creditors,  it  is,  as  to  them, 
void."  These  were  the  generall  v  accepted  doctrines 
in  regard  to  voluntary  settlements,  until  the 
decision  of  Westbuiy,  L.  C,  in  1864,  in  the 
case  of  Spifett  v.  Willows  (3  De  G.  J.  &  S. 
293;  11  Jur.  N.  S.  part  1,  70;  sub.  nom.  WiUiams, 
10  L.  T.  Bep.  N.  S.  450).  In  that  case  it  is 
said,  "The  plaintiff  sues  as  a  creditor,  to  set 
aside  a  voluntary  settlement,  or  deed  of  gift, 
made  by  the  defendant,  his  debtor.  The  pbun- 
tiff's  debt  was  contracted  before  the  time  of  making 
the  settlement.  He  has  since  recovered  judgment 
at  law,  and  the  debtor  has  become  bankrupt.  The 
plaintiff  complains,  in  the  words  of  the  statute  of 
Elizabeth,  that  his  judgment  and  execution  are 
hindered,  delayed,  and  defrauded  by  the  convey- 
ance of  the  goods  and  chattels  of  his  debtor,  made 
by  this  voluntary  settlement.  The  defence  is,  that, 
at  the  time  of  making  the  settlement,  the  debtor 
reserved  and  had  property  enough  to  pay  the 
plaintiff  and  all  his  other  creditors  in  full,  and 
that  the  settlement,  therefore,  is  not  fraudulent, 
because  the  debtor  remained  solvent  after  he  had 
made  it.  There  is  some  inconsistency  in  the 
decided  cases  on  the  subject  of  conveyances  in 
fraud  of  creditors,  but  I  think  the  following  con- 
clusions are  well  founded :  If  the  debt  of  the  cre- 
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ditor  by  whom  the  voluntary  settlement  is  im- 
peached existed  at  the  date  of  the  settlement,  and 
It  is  shown  that  the  remedy  of  the  creditor  is 
defeated  or  delayed  by  the  existence  of  the  settle- 
ment, it  is  immaterial  whether  the  debtor  was 
or  was  not  solvent  after  making  the  settle- 
ment. Bat,  if  a  voluntary  settlement  or  deed 
of  gift  be  impeached  by  subsequent  creditors, 
whose  debts  had  not  been  contracted  at  the  date 
of  the  settlement,  then  it  is  necesHary  to  show 
either  that  the  settlor  made  the  settlement  with 
express  intent  to  delay,  hinder,  or  defraud  credi- 
tors, or  that,  after  the  settlement,  the  settlor  had 
no  sufficient  means  or  reasonable  expectation  of 
being  able  to  pay  his  then  existing  debts,  that  is  to 
Bay,  was  reduced  to  a  state  of  insolvency,  in  which 
case  the  law  infers  that  the  settlement  was  made 
with  intent  to  delay,  hinder,  or  defraud  creditors, 
and  is,  therefore,  fraudulent  and  void.  It  is 
obvious  that  the  fact  of  a  voluntary  settlor  retain- 
ing money  enough  to  pay  the  debts  which  he  owes 
at  the  time  of  making  the  settlement,  .but  not 
actually  paying  them,  cannot  give  a  different 
character  to  the  settlement  or  take  it  out  of  the 
statute.  It  still  remains  a  voluntary  alienation 
or  deed  of  gift,  whereby,  in  the  event,  the 
remedies  of  creditors  are  delayed,  hindered, 
or  defrauded.  I  am,  therefore,  of  opinion  that 
this  settlement  is  void  as' against  the  plaintiffs." 
This  case  of  Spirett  v.  Willows  came  under  consi- 
deration in  Freeman  v.  Pope,  in  1869  (21  L.  T.  Rep. 
N.  S.  816).  In  that  case,  a  subsequent  creditor  of 
the  settlor's  brought  the  suit  to  set  aside  as  fraudu- 
lent and  void  under  the  statute  of  13  Eliz.  aa 
against  the  creditors  of  the  settlor,  a  settlement  of 
a  policy  of  life  insurance,  made  b^  the  settlor  upon 
his  goddaughter,  in  consideration  of  affection. 
James,  V.C.  says :  "  Were  this  case  absolutely  free 
Scorn  authority,  I  should  have  thought  that  the  ques- 
tion I  had  put  to  myself  under  the  statute,  was,  in 
the  words  of  the  statute,  whether  there  was  actually 
any  intention,  by  this  settlement,  on  the  part  of 
the  settlor,  to  defeat,  hinder,  or  delay  his  creditors. 
If  I  were  a  special  juryman,  to  whom  such  a 
question  were  put  to  me  by  the  judge,  I  should, 
npon  the  fitcts  of  this  case,  come  to  the  con- 
clusion that  this  gentleman  had  no  such  in- 
tention whatever.  I  am  satisfied  that  he  had 
not  anj  idea  whatever  of  defrauding  or  cheat- 
ing his  creditors,  by  making  that  settle- 
ment, in  favour  of  his  goddaughter,  of  the  policy 
of  insurance."  He  then  says  that  he  considers 
himself  bound  by  the  decision  of  Lord  Westbury 
in  Spirett  v.  Wulowt,  though  he  cannot  follow  the 
reasoning.  He  then  quotes  the  material  points  of 
the  judgment  of  Lord  Westbury,  as  above  cited, 
and  comments  upon  them  thus :  "  that  is  to  say, 
it  is  immaterial  whether  the  debtor  had  any  in- 
tention whatever  of  defeating  his  creditors;  but 
if,  in  the  result,  from  some  accident,  a  small  debt 
remained  unpaid  for  some  years,  and  by  reason  of  a 
Tolontary  settlement  and  subsequent  insolvency  of 
the  debtor,  the  creditor  was  delayed  in  the  payment 
of  his  debt,  then,  however  honest  the  settlement 
was,  however  solvent  the  settlor  was  at  the  time, 
if  at  the  time  he  had  lOO.OOOL,  and  put  lOOL  in  the 
settlement,  and  creditors  for  say  10{.  happened  to 
be  unpaid  in  consequence  of  the  settlor  losing  his 
money  in  the  interral,  that  would  be  quite  suffioent 
to  set  aside  the  voluntary  settlement.  That  is  the 
decision  of  Lord  Westbury.  I  am  bound  by  that 
decision,  and  therefore,  although  bound  to  express 


my  extra-judicial  opinion  that  this  gentleman, 
having  regard  to  his  income  and  his  means,  had  no 
intention  whatever  to  cheat  his  creditors  at  that 
time,  I  must  judicially  declare  this  settlement  to 
be  fraudulent  and  void  as  against  his  creditors." 
This  case  of  Freeman  v.  Pope  was  appealed  and 
heard  on  appeal  before  Lord  Chancellor  Hatherlev 
and  Giffard,  L.J.  in  1870  (L.  Rep.  5  Ch.  App.  538'j 
23  L.  T.  Rep.  N.  S.  208).  The  Lord  Chancellor, 
in  his  judgment,  after  holding  that  if  the  necessary 
effect  of  an  instrument  is  to  defeat,  hinder,  and 
delay  creditors,  that  necessary  effect  most  be  con- 
sidered as  evidencing  the  intention  to  do  so,  what- 
ever view  may  be  taken  as  to  what  was  actually 
passing  in  the  mind  of  the  maker  of  the  instru- 
ment, says  that,  in  the  case  of  Spirett  v.  WiUows, 
there  was  direct  and  positive  evidence  of  an 
intention  to  defraud,  independently  of  the  con- 
sequences which  followed  or  which  might  have 
been  expected  to  follow,  from  the  act.  He  adds : 
"  but  it  is  established  by  the  authorities  that,  in 
the  absence  of  any  such  direct  proof  of  intien- 
tion,  if  a  person  owing  debts  makes  a  settle- 
ment which  subtracts  from  the  property  which 
is  the  proper  fund  for  the  payment  of  those  debts, 
an  amount  without  which  the  debts  cannot  be  paid, 
then,  since  the  necessary  consequence  of  the 
settlement  (supposing  it  effectual)  is  that  some 
creditors  must  remain  unpaid,  it  would  be  the  duty 
of  the  judge  to  direct  the  jury  that  they  must 
infer  the  intent  of  the  settlor  to  have  been  to 
defeat  or  delay  his  creditors,  and  that  the  case  is 
within  the  statute."  He  then  refers  to  what  he 
speaks  of  as  the  dicta  of  Lord  Westbury,  in  the 
case  of  Spirett  v.  WiUowt,  and  especially  points 
out  the  following  remark  of  Lord  Westbury  as  a 
dictum :  "  If  the  debt  of  the  creditor  by  whom 
the  voluntary  settlement  is  impeached,  existed  at 
the  date  of  the  settlement,  and  it  is  shown  that  the 
remedy  of  the  creditor  is  defeated  or  delayed  by  the 
existence  of  the  settlement,  it  is  immaterial  whether 
the  debtor  was  or  was  not  solvent  after  making  the 
settlement."  In  regard  to  this  dictum,  he  says : 
"  This  expression  of  opinion  on  the  part  of  the 
Lord  Chancellor  was  by  no  means  necessary  for  the 
decision  of  the  case  before  him,  where  the  settlor 
was  guilty  of  a  plain  and  manifest  fraud.  It  is 
expressed  in  very  large  terms,  "probably  too 
large ;  but  it  is  unnecessary  to  revert  to  it  in  the 
present  case."  He  then  holds  that  the  decree  of 
James,  Y.  C,  was  right,  on  the  ground  that, 
irrespective  of  the  question  whether  there  was 
an  actual  intention  to  delay  creditors,  the  facts 
were  such  as  to  show  that  the  necessary  conse- 
quence of  what  was  done  was  to  delay  them.  In 
the  same  case  Giffard,  L.  J.,  s^  that  the  proposi- 
tions laid  down  in  Spirett  v.  WiUoioB,  taken  as  ab- 
stract propositions,  go  too  far  and  beyond  what  the 
law  is.  In  respect  to  voluntary  settlements  he  says, 
that  an  intent  to  defeat  creditors  may  be  inferred 
in  a  variety  of  ways.  "  For  instance,  if,  after  de- 
ducting the  property  which  is  the  subject  of  the 
voluntary  settlement,  sufficient  available  assets  are 
not  left  for  the  payment  of  the  settlor's  debts,  then 
the  law  mfers  intent,  and  it  would  be  the  duty  of  s 
judge,  in  leaving  the  case  to  the  jury,  to  tell  the  jury 
that  they  must  presume  that  that  was  the  intent. 
Again,  if  at  the  date  of  the  settlement  the  person 
making  the  settlement  was  not  in  a  position 
actually  to  pay  his  creditors,  the  law  would  infer 
that  he  intended,  by  m^ing  the  voluntaiy  settle* 
raent,  to  defeat  and  delay  them."    It  is,  tnerefore, 
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quite  clear  that  nothing  in  the  case  of  Spirett  t. 
Willows  changes  the  settled  view  held  in  England 
and  the  United  States  prior  to  that  case,  as  to  the 
proper  construction  of  the  statute  of  13  Eliz.  The 
statute  of  New  York  (2  R.  S.  137,  s.  1),  declaring 
conveyances  of  and  charges  upon  property  made 
with  the  intent  to  hinder,  delay,  or  defraud 
creditors  to  he  void  as  against  the  persons  so 
hindered,  delayed,  or  defrauded,  is  in  substance 
the  same,  in  its  provisions,  as  the  1st  section 
of  the  statute  of  13  Eliz.  c.  5.  The  statute  of  New 
York  also  contains  the  provision  (2  E.  S.  137,  s.  4), 
that  the  question  of  such  fraudulent  intent  shall, 
in  all  cases,  be  deemed  a  question  of  fact  and  not  of 
law,  and  that  no  conveyance  or  charge  shall  be  ad- 
judged fraudulent  as  against  creditors  or  pur- 
obaisers,  solely  on  the  ground  that  it  was  not 
founded  on  a  valuable  consideration.  James  E. 
Place,  the  settlor,  was,  for  several  years  prior  to 
Ist  Dec.  1865,  in  a  prosperous  business  in  the  city 
of  New  York,  as  a  member  of  the  mercantile  house 
of  J.  K.  and  E.  B.  Place,  in  which  he  and  Ephrarm 
B.  Place  were  the  only  general  partners,  and  James 
D.  Sparkman  was  the  sole  special  partner.  The 
oopartnership  had,  by  its  terms,  on  the  30th  Nov. 

1865,  some  time  yet  to  run.  In  the  summer  of 
1865  James  J.  Place,  being  at  the  time  prosperous 
in  business  and  free  from  embarrassment,  and  abun- 
dantly solvent,  determined  to  make  a  settlement 
on  his  wife  of  a  house  for  a  residence.  In  pursuance 
of  that  purpose  he  purchased,  for  the  sum  of  5000 
dols.,  a  ground-rent  lease  of  a  lot  of  land  on  the 
north-westerly  comer  of  Forty-seventh-stroet,  and 
Fifth  Avenue,  in  the  city  of  New  York,  in  size  25ft. 
by  100ft.  He  paid  500  dols.  of  the  purchase 
money  on  the  13th  Julv  1865,  and  the  remainder 
on  the  18th  Sept.  1865.'  The  holder  of  the  lease 
assigned  it  to  James  K.  Place,  by  an  instrument 
dated  June  21, 1865,  and  recorded  Sept.  19, 1866. 
He  immediately  commenced  the  erection  of  a  house 
on  the  lot,  making  for  the  purpose,  prior  to  the 
2nd  Nov.  1865,  written  contracts  with  various 
persons  to  do  various  parts  of  the  work,  and 
nirnish  the  materials  therefor,  payments  for  the 
work  and  materials  to  be  made  by  instalments  as 
the  Wtwk  progressed  to  defined  points.  The  house 
was  completed  about  Sept.  1866.  The  affixing  of 
materials  and  of  the  results  of  labour  to  the 
premises,  in  the  shape  of  the  house,  kept 
ahead  of  the  payments  made  therefor  by  James 
K.  Place,  the  accretion  to  the  land  being 
at  the  rate  of  from  7000  dols.  to  8000  dols.  a 
month,  during  the  year  from  Sept.  1865  to  Sept. 

1866.  On  the  :»th  Nov.  1865,  the  firm  of  J.  K. 
and  E.  B.  Place  was  dissolved,  by  mutual  consent 
of  its  general  an<l  special  partners.  E.  B.  Place 
retired  from  business,  and  James  K.  Place  and 
James  D.  Sparkman  formed,  as  general  partners, 
on  the  let  Dec.  1865,  a  co-partnership,  under  the 
firm  name  of  J.  K.  Place  and  Co.,  for  the  purpose 
of  continuing  the  business  of  J.  K.  and  E.  B. 
Place.  The  firm  of  J.  K.  and  E.  B.  Place  had  been 
prosperous.  At  its  dissolution,  Nov.  30, 1865,  its 
accounts  were  adjusted,  after  being  stated,  and  the 
bakmce  of  the  assets,  after  allowmg  for  the  pay- 
ment  of  its  debts,  was  divided  among  the  members 
of  the  firm,  by  carrying  to  the  credit  of  each 
member  his  proper  share.  Such  share  of  James 
K.  Place  was,  on  that  day  227,301.62do}8.  and  such 
fihare  of  James  D.  Sparkman  was  262,719.45dols. 
These  sums,  in  the  shape  in  which  they  were  so 
credited,  being  in  the  shape  of  assets  of  J.  K.  and 


E.  B.  Place,  were  put  by  James  K.  Place  and 
James  D.  Sparkman  as  capital  into  the  new  firm 
of  J.  E.  Place  and  Co.,  and  amounted  to  more 
than  490,000dol8.  J.  K.  Place  and  Co.  took  as 
purchasers,  the  stock  of  goods  which  J.  K.  and 
E.  B.  Place  had  on  hand,  and  continued  the  same 
description  of  business,  at  the  same  store.  J.  K. 
Place  and  Co.  collected  the  receivables  of  J.  K.  and 
E.  B.  Place,  and  with  theproceeds  liquidated  the 
debts  due  by  J.  EL  and  E.  B.  Place.  Such  debts 
amonnted  to  over  3,800,000  dols.  All  of  them, 
except  debts  to  the  amount  of  some  30,000  dols.  to 
35,000  dols.,  were  paid  within  from  sixty  to  ninety 
days  after  the  30th  Nov.  1865,  J.  K.  Place  and  Co. 
having  collected  about  98  per  cent,  of  the  debts  due 
to  J.  K.  and  E.  B.  Place.  There  is  no  evidence 
that  at  the  time  of  forming  the  new  firm  of  J.  K. 
Place  and  Co.,  Dec.  1, 1865,  James  K.  Place  had 
any  intention  ol  doing  anything  else  in  respect  to 
his  own  future  business  or  the  business  of  such 
new  firm,  except  to  continue  the  prosperous  busi- 
ness which  the  old  firm  of  J.  K.  and  E.  B.  Place 
enjoyed,  or  to  embark  in  any  hazardous  enterprises 
or  speculations ;  and  there  is  no  evidence  to  show 
that  he  had  any  reason  to  suppose  that  the  new 
firm  would  not  be  as  successful  as  the  old  firm 
had  proved  itself  to  be.  On  the  18th  April 
1866  two  instruments  of  assignment  of  the 
lease  so  assigned  to  James  K.  Place,  were  ac- 
knowledged and  recorded  in  the  proper  record- 
ing ofBce.  One  was  an  assignment  of  such 
lease  by  James  E.  Place  to  Alexander  H.  Wallis, 
and  was  dated  30th  Nov.  1865.  Mr.  Wallis  was 
the  legal  adviser  of  James  K.  Place.  The  other 
instrument  was  an  assignment  of  such  lease  by 
Mr.  Wallis  to  Susan  A.  Place,  the  wife  of 
James  K.  Place,  and  was  dated  Ist  Dec.  1865. 
On  the  mining,  on  the  13th  July  1865,  of  the  first 
payment  of  500  dols.  on  account  of  the  assignment 
of  the  lease,  an  account  was  opened  in  a  book  kept 
by  J.  K.  and  B.  B.  Place  as  a  book  of  that  firm, 
which  account  was  headed,  "  Fifth  Avenue,  cor. 
Porty-seventh-street,  J.  K.  Place."  This  account 
was  continued  as  the  same  account,  under  the 
same  heading,  in  such  book,  so  long  as  the  firm  of 
J.  E.  and  E.  B.  Place  oonttnned,  and  after  that, 
the  same  book  being  kept  by  J.  E.  Place  and  Co., 
as  a  book  of  that  firm,  the  accotmt  was  continued 
as  the  same  account,  in  the  same  book,  under  the 
same  heading.  To  this  account  were  debited  all 
all  payments  made  on  account  of  the  purchase 
of  the  lease  and  the  building  of  the  house. 
The  first  item  debited  in  such  account  was 
the  500  dols.  paid  on  account  of  the  lease,  I3th  July 
1865,  and  it  was  entered  as  of  that  date.  The 
amount  of  the  items  bebited  in  such  account  to 
and  including  Nov.  30, 1865,  were  10,028.35  dols.; 
to  and  including  Dec.  31,  1865,  11,774.44 dols.;  to 
and  including  Dec.  31,  1866, 61,627.00  dols. ;  to  and 
including  April  30,  1867,  82,547.08  dols.;  and  to 
and  including  Nov.  20,  1867,  95,53.3.04  dols.  The 
amount  of  items  so  debited  during  the  year  1865 
was  11,774.44  dols. ;  during  the  year  1866, 49,852.56 
dols. ;  daring  the  time  in  the  year  1867  which 
preceded  the  Ist  May  1867,  20,920.08  dols. ;  and 
during  the  time  in  the  year  1867,  which  suc- 
ceeded the  30th  April  1867,  and  preceded  the  21st 
Nov.  1867,  12,985.96  dols.  By  the  1st  Dec.  1866, 
25,000  dols.  had  been  expended  on  acconnt  of  the 
pr(^)erty,  although  only  10,028.35  dols.  had  been 
debited  to  the  aocomit.  In  regard  to  the  furniture 
in  the  Fifth  Avenue  house,  some  of  it  belonged  to 
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Mrs.  Place,  having  been  given  to  her  by  her  father 
a  number  of  years  before  1866.  The  rest  of  it  was 
procured  dunng  1866,  the  order  for  making  of  a  large 
part  of  ithavingbeengiveninJunel866.  Itwaspaid 
for  by  Mr.  Place.asaportof  the  settlement  on  his  wife, 
having  been  ordered  and  purchased  by  Mrs.  Place  in 
her  own  name.  After  the  completion  of  the  house 
and  the  procuring  of  the  furniture,  Mr.  and  Mrs. 
Place  moved  into  the  house  and  occupied  it  with 
their  family.  The  business  of  the  firm  of  J.  K.  Place 
and  Co.  was  at  first  very  profitable.  Daring  the 
year  1866,  and  after  April  or  May  in  that  year,  it 
sustained  some  losses,  but  its  losses  were  not 
ascertained  until  Dec.  31,  1866,  when  they 
amounted  up  to  that  time  to  about  175,000  dols. 
By  that  time  the  labour  and  materials  which  went 
into  the  house  had  been  all  of  them  substantially 
put  into  it  as  between  the  settlor  and  the  settlee, 
and  the  furniture  had  been  procured.  The  business 
of  the  firm  went  on,  however,  and  it  did  not  &il 
until  Nov.  20, 1867,  although  by  May  1867  there 
was  reason  to  think  it  would  become  insolvent.  I 
cannot  regard  the  investment  in  the  bouse  and 
lease,  aud  in  the  furniture,  aa  an  investment 
of  the  funds  of  the  partnership  for  account 
of  the  partnership.  The  expenditures  were  in 
effect  charged  to  James  K.  Place,  with  the 
assent  of  his  partner,  and  the  money  was  in  ^ect 
drawn  by  him  from  the  firm  and  applied  to  such 
expenditures  as  between  him  and  his  partner,  and 
with  snch  partner's  assent.  The  transaction  of 
the  purchase  of  the  lease  aud  the  building  of  the 
house  was  an  open  and  not  a  secret  one,  and  all 
the  moneys  applied  to  the  purpose  and  to  purchas- 
ing the  ibmiture  were  debited  on  the  books  of  the 
firm  in  on  account  headed  with  the  designation  of 
the  property,  and  with  the  name  of  James  K. 
Place.  This  was,  to  all  intents  and  purposes,  an 
indivMual  account  of  Place's  kept  in  that  shape 
for  the  sake  of  convenience.  All  of  his  private 
accounts,  with  few  exceptions,  were  kept  in  the 
same  way  in  the  books  of  the  firm.  Within 
the  principles  settled  in  the  cases  before  referred 
to,  James  K.  Place  was  solvent,  and  pecuniarily 
in  a  condition  to  make  the  settlement  he 
made.  It  was  not  unreasonable  in  amount, 
and  after  he  made  it  he  still  had  abundant 
property  left  to  pay  the  debts  which  he 
owed,  whether  the  assignment  of  the  lease  to 
Mrs.  Place  be  regarded  as  naving  been  made  Dec. 
1, 1865,  or  April  18,  1866,  is  ctf  no  consequence. 
On  all  the  evidence,  whether  either  of  these 
dates  be  taken  as  the  date  of  the  execution  and 
delivery  of  the  assignment  to  Mrs.  Place,  I  see  no 
evidence  of  any  intent  on  the  part  of  Mr.  Place  to 
defraud  his  then  existing  creditors,  or  to  divest 
himself  of  his  property  and  embark  in  a  new  and 
hazardous  business,  and  defraud  subsequent 
creditors.  The  case  is  not  at  all  like  the  cases  of 
Savage  v.  Murphy,  34  N.  Y.  508,  and  Case  v.  Phelps, 
39  N.  Y.,  164,  80  strongly  relied  on  by  the  plaintifi". 
In  the  former  case,  the  court  found  that  the 
settlor  stripped  himself  of  the  title  to  all  his 
property  by  transfer  to  his  wife  and  children,  with- 
out any  visible  change  of  possession,  and  with  the 
intent  to  contract  and  continue  a  future  indebted- 
ness in  his  business,  on  the  credit  of  his  apparent 
ownership  of  the  property  transferred.  In  Case 
V.  Phelps,  the  deed  of  conveyance  was  not  put  on 
record,  there  was  no  apparent  change  of  owner- 
ship, and  the  creditor  trusted  him  in  the  belief 
that  he  still  owned  the  premises.     The  evidence  in 


the  present  case  in  very  voluminous.  The  discus- 
sions of  the  case  have  been  thorough  and  exhaus- 
tive, both  orally  and  on  paper.  I  nave  bestowed 
upon  its  consideration  much '  care  and  time.  I 
consented  to  a  re-argument  of  the  case  as  re- 
spected the  Fifth  Avenue  property  and  the  furni- 
ture, because  of  the  large  amount  involved  of  tho 
importance  of  the  principles  and  questions  raised 
ana  debated,  and  of  the  apparent  apprehension  on 
the  part  of  the  plaintiff's  counsel  that  he  had  not 
at  toe  first  hearing  presented  the  case  to  the 
court  in  the  light  in  which  it  ought  to  have  been, 
and  might  have  been,  presented.  I  have  considered 
fully  all  the  views  presented  by  the  plaintiff's 
counsel  in  all  his  briefs,  and  if  I  have  confined 
what  I  have  hereinbefore  said  to  the  salient  and 

Erominent  features  of  the  case,  it  is  not  because  I 
ave  failed  to  pass  upon  every  view  urged  on  the 
part  of  the  plaintiff,  but  because  there  are  certain 
controlling  features  which,  under  the  law,  as  I 
understand  it,  must  govern  the  disposition  of  tho 
case,  and  because  a  detailed  discussion  of  every 
point  of  law  and  fact  urged  on  the  part  of  the 
plaintiff  would  swell  this  opinion  to  an  undesirable 
length.  The  result  I  have  arrived  at  is  one  which 
I  am  thoronghlv  satisfied  is  correct,  but  I  have  the 
satisfaction  of  knowing  that  if  I  have  committed 
an  error  it  can  be  corrected  by  an  appellate  tri- 
bunal. 

OOiniT  OF  BAXTKItTTPTCT. 

Bepcrted  by  K.  A.  DoaiA,  Esq.,  Borrister-at-Law, 

(Before  the  CniEF  Judge.) 
Jmie  10  and  16, 1870. 
E.<!  parte  Vexess  ;  Ee  Gwv.vjt.(rt) 
Bankruptcy  AH  1869,  s.  95,  suh-seet.  3,  a^ul  s.  125, 
guh-teets.  4,  5,  and  7 — Seizure  wider  execution — 
Sale   delayed    by   mjvnction  —  Appointment  of 
trustee  wider  liquidation  before  sale — Execution 
not  protected  against  trustee. 
After  execution  levied  on  the  goods  of  a  debtor,  a 
petition  for  liquidation  was  filed  by  ilie  debtor, 
and  notice  ilusreof  served  on  tlie  bailiff.     On  the 
day  appointed  for  the  sale  an  order  of  the  cotni 
was  obtained  for  the  appointment  of  a  receivei; 
and  an  injunction  was  grattted  to  restrain  further 
proceedings  under  the  execution.    Subsequently,  a 
trustee  was  appointed. 
Held,  tliat  the  goods  seized  mere  the  property  of  the 
trustee,  and  that  tlie  execution  creditors  were  not 
entitled  to  be  paid  tlteir  debt  out  of  the  proceeds  of 
tlte  sale. 
This  was  an  appeal  from  the  County  Court  of 
Hastings. 

The  facts  of  this  case  were  these : — A  judgment 
was  recovered  by  Veness  against  Gwynn,  a  trader, 
for  281. 12«.  On  the  7th  March  an  execution  was 
levied  on  the  goods  of  Gwynn,  an  ofiicer  put  in 
possession,  and  the  sale  advertised  for  the  14th  of 
the  same  month.  On  tho  12th  Gwynn  filed  a  peti- 
tion for  liquidation  by  arrangement,  under  the 
Bankruptcy  Act  1869,  s.  125,  notice  of  which  was 
served  on  the  same  day  on  the  execution 
creditor    and    the    bailiff.     An    order   of    the 

(a)  Owing  to  some  extraordinary  OTeraight  on  the 
put  of  the  reporter,  the  report  of  thia  and  the  followiog 
oaaes  of  Ex  parte  Todhunter,  Re  Norton,  and  Eg  parte 
Keys,  Re  Bkinner  were  omitted  from  our  reports  for  1870. 
It  ha«  been  thonght  advisable  to  insert  them  here  rather 
than  to  leave  them  altogether  unreported. — Ed. 
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court  was  obtained  on  the  14th,  on  the  ap- 
plication of  the  debtor,  for  the  appointment 
of  a  receiver,  and  an  injunction  was  granted 
restraining  further  proceedings  under  the  execu- 
tion. Although  the  execution  creditor  bad  notice 
of  the  intended  application  he  did  not  attend,  but 
notice  of  the  fact  that  the  injunction  had  been 
granted  was  served  on  his  solicitor. 

At  the  time  of  the  execution  a  claim  to  the  goods 
seized  was  made  by  the  holder  of  a  bill  of  sale,  and 
the  bailiff  was  paid  by  him  to  remain  in  possession 
until  the  next  sitting  of  the  County  Court.  There- 
upon the  bailiff  interpleaded,  and  an  order  was 
made  by  the  County  Court  on  the  11th  April  in 
favour  of  Mr.  Yeness,  on  the  ground  that  the  bill 
of  sale  given  by  Gwynn  was  fraudulent  and  void. 
On  the  8th  May  a  trustee  under  the  liquidation 
was  appointed. 

Daijleii,  on  the  part  of  the  execution  creditor, 
Yeness,  contended  that  notice  of  the  act  of 
bankruptcy  not  having  been  given  before  seizure 
under  the  execution,  the  execution  was  pro- 
tected by  sub  •  sect.  3  of  sect.  95  of  the 
Bankruptcy  Act  1869 :  (Edward*  v.  Scarsbrook, 
3  B.  &  S.  280.)  If  the  bill  of  sale  was  an  act 
of  bankruptcy  it  was  immaterial,  this  being  a 
case  of  liquioAtion,  and  not  of  bankruptcy.  By 
sub-sect.  4  of  sect.  125  of  the  Bankruptcy  Act  it  is 
provided :  "  The  liquidation  by  arrangement  shall 
be  deemed  to  have  commenced  as  from  the  date  of 
the  appointment  of  the  trustee ;"  and  under  this 
section  there  was  no  provision  corresponding  to 
sect.  11  '(a),  which  defines  the  commencement  of 
bankruptcy.  The  property  therefore  belonged  to 
the  creditor. 

miler,  solicitor,  for  the  trustee,  relied  upon 
sect.  125,  sub-sect.  5,  of  the  Bankruptcy  Act,  which 
enacts  that  "all  such  property  of  the  debtor  aa 
would,  if  he  were  made  oankrupt,  be  divisible 
among  his  creditors,  shall,  from  and  after  the  date 
of  the  appointment  of  a  trustee,  vest  in  such 
trustee  under  a  liquidation  by  arrangement."  And 
the  execution  not  having  been  completed  by  seizure 
and  sale  was  not  a  protected  transaction  within 
sect.  95,  sub-sect.  3  (6),  and  the  bill  of  sale  was  an 
act  of  bankruptcy  anterior  even  to  the  seizure, 
and  the  title  of  the  trustee  had  relation  back  under 
sect.  11  to  the  date  of  the  committing  of  the  act  of 
bankruptcy.    He  also  referred  to 

6  6«o.  4,  c.  16,  8.  81 ; 

2^3  Viot.  0.  29 ;  and  to 

(a)  Sect.  11.  Thebankmptoyof  a  debtor  ghall  be  deemed 
to  have  relation  back  to,  and  to  commenoe  at,  the  time  of 


the  aot  of  bankraptcy  being  oompleted,  on  which  the 
order  is  made  adjnaf  ing  him  to  be  baokmpt,  or,  if  the 
bankrupt  is  proved  to  have  committed  more  aota  of 


bankruptcy  than  one,  to  hava  relation  back  to,  and  to 
commence  at,  the  time  of  the  first  of  the  acts  of  bank- 
ruptcy that  may  be  proved  to  have  been  committed  by 
the  bankrupt  within  twelve  monthe  next  preceding  the 
order  of  adjudication :  but  tho  bankruptcy  shaU  not 
relate  to  any  prior  act  of  bankruptcy,  unless  it  be  that  at 
the  time  of  committing  Biich  prior  act  the  bankrupt  was 
indebted  to  some  creditor  or  creditors  in  a  ram  or  sums 
sufficient  to  snpport  a  petition  in  bankruptcy,  and  unless 
such  debt  or  debts  arc  elill  remaining  due  at  the  time  of 
the  adjudication. 

(h)  Sect.  95,  sub-sect.  .3 :  "  Any  execution  or  attach- 
ment against  the  goods  of  any  bankrupt  executed  in  good 
faith  by  seizure  and  sale  befuro  the  date  of  the  order  of 
adjudication,  if  tho  person  on  whose  aooount  inch  execu- 
tion or  attachment  wax  i^eueil  had  not,  at  the  time  of  the 
same  being  executed  by  !>ei7.iire  and  sale,  notice  of  any 
act  of  bankm])tc.y  committed  by  the  bankrupt,  and  avail- 
able against  him  for  adjudication." 


O'Brien  r.  BrodU,  U  I..  T.  Bep.  N.  S.  559 ;  L.  B«p 

1  Ex.  302. 

Bagley  in  reply. — The  bill  of  sale  was  not  before 

the  court,  and  no  notice  of  it  had  "been  given  to  tho 

creditor  until  after  the  seizure.    There  was  no 

relation  back  in  liquidation. 

Bacox,  C.J. — ^The  substantial  onestion  is,  whether 
tho  execution  creditor  is  entitled  to  payment  of  his 
debt  out  of  the  proceeds  of  the  goods  seized,  or 
whether  they  form  a  part  of  the  estate  of  the 
debtor  and  are  to  be  administered  for  the  equal 
benefit  of  his  creditors  P  The  case  has  been  argued 
at  great  length.    I  do   not  mean   at  too  great 
length,  for  depending  as  it  does  upon  the  recent 
statute,  and  involving  principles  whicn  are  applicable 
to  cases  which  may  nereafter  arise,  and  perhaps 
not  unfrequently,  it  is  very  desirable  that  the  pro- 
visions of  the  statute  should  be  carefully  considered. 
Many  arguments  have  been  urged,  and  several 
authorities  have  been  referred  to,  which,  however 
cogent  and  applicable  they  may  be  in  other  casee, 
do  not,  in  my  opinion,  affect  the  decision  which 
ought    to   be  pronounced   in   the   present.     On 
the  part  of  the  trustee  it  is   insisted  that,  by 
virtue  of  his  appointment,  in  bim  is  vested  all  the 
property  of  the  debtor  divisible  among  his  credi- 
tors ;  that  the  chattels  seized  under  the  execution 
were  the  debtor's  property  (which  cannot  be  dis- 
puted) ;  and  that  the  execution  not  having  beeii 
completed  by  seizure  and  sale  before  the  appoint- 
ment of  the  trustee,  they  still  remain  the  same 
property.     He  has  argued,  also,  that  the  bill  of  sale 
has  been  proved  to  have  been  an  act  of  bankruptcy. 
Evidence  has  been  gone  into  with  the  view  of  snow- 
ing that  before  the  seizure  the  creditor  had  notice 
of  such  act  of  bankruptcy.     Then  he  says,  farther, 
that  if  he  should  fail  in  proving  such  notice  (as 
upon  the  evidence  of  the  creditor  and  the  two 
attorneys  whose  aflSdavits  have  been  read,  t  think 
he  has  failed),  that  notice  is  immaterial,  for  that 
the  11th  section  of  the  statute  carries  the  title  of 
the  trustee  by  relation  to  the  date  of  the  bill  of 
sale,  which  was   anterior  to  the   seizure.    Mr. 
Bagley,  for  the  execution  creditor,  disputes  these 
propositions.    He  denies  the  application  of  the 
doctrine  of  relation  to    the  case  of  liquidation 
by  arrangement,  and  disputes  the  fact  of  notice 
prior  to  the  seizure,  and  relies  upon  the  protection 
afforded  by  sub-sect.  3  of  the  95th  section,  which 
is  in  nearly  the  same  terms  as  sect.  133  of  the 
repealed  statute  of  1849,  and  which  gives  protec- 
tion to  executions  completed  by  seizure  and  sale 
before  the  date  of  the  order  of  adjudication,  with- 
out notice  of  any  act  of  bankruptcy  committed  by 
the  bankrupt,  and  available  against  him  for  abjudi- 
cation ;  and  he  supports  his  argument  by  reference 
to  Edwards  v.  Seartbrook  (titp.),  in  which  it  was 
decided  that  the  notice  mentioned  in  the  statute 
of  1849  means  notice  of  an  act  of  bankruptcy 
committed  before  the  seizure ;  and  that,  althouga 
notice  of  an  act  of  bankruptcy  committed  sub- 
sequent to  the    seizure    but   prior    to    the    sale 
there   existed,   snch  notice  did   not  deprive  the 
execution  creditor  of  his  right  to  the  proceeds  of 
the  sale.    Now,  in  this  state  of  contention  the  only 
source    from   which    the    court   can   derive    the 
materials  for  its  decision  is  the  statute  itself,  keep- 
ing in  mind  the  decisions  under  former  statutes 
(of  which  Edwards   v.    Searshrook  is   one),  and 
the  provision  in  the  repealing  statute  (a)  that  snch 

(a)  82*  33  Viot.  0.83, 1.90. 
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repeal  shall  not  afiect  any  principle  or  rule  of  lav 
derived  from  any  enactment  in  the  former  statutes. 
I  hare  observed,  upon  a  former  occasion,  that 
some  difficulty  may  occasionally  arise  from  the 
fact  that  the  existing  Act  deals  with  two  separate 
subjects,  and  that  the  effect  of  the  provisions 
applicable  to  liquidation  by  arrangement  can  only 
be  ascertained  by  reference  to  the  analogous  pro- 
visions, which  are  in  their  literal  terms  applicable 
only  to  bankruptcy.  That  this  was  the  intention  of 
the  Legislature  is,  in  my  judgment,  quite  apparent; 
and  altnongh  I  feci  that  it  is  not  within  my  pro- 
vince to  supply  any  real  deficiency  (if  any  such  de- 
ficiency should  be  found),  yet  it  is  not  less  plainly  my 
difty  in  construing  the  statute  to  give  a  full  and  fair 
interpretation  of  its  terms,  and  not  to  be  diverted 
from  that  course  of  proceeding  by  any  supposed 
ambiguity,  or  by  any  cavQ  which  may  be  raised 
by  means  of  a  verbal  criticism  of  its  provisions, 
llhen,  how  does  this  case  stand  upon  the  statute  ? 
The  7th  division  of  the  125th  section  prescribes 
that  in  liquidation  a  trustee  shall  have  the  same 
powers  as  a  trustee  in  bankruptcy,  that  the  pro- 
poly  of  the  debtor  shall  be  distributed  in  the  same 
manner  as  in  bankruptcy,  that  aU  the  provisions 
of  the  Act  shall  apply  to  the  case  of  liquidation  by 
arrangement  in  the  same  manner  as  if  the  word 
"bankrupt"  included  a  debtor  whose  affairs  are 
under  liquidation,  and  the  word  "  bankruptcy  " 
included  liquidation  by  arrangement,  and  that  the 
appointment  of  a  trustee  under  a  liqmdation  shaU, 
according  to  circumstances,  be  deemed  to  be 
equivalent  to,  and  a  substitute  for,  the  presenta- 
tion of  a  petition  of  bankruptcy,  or  the  service  of 
Bach  petition,  or  an  order  of  adjudication  in  bank- 
mptcy.  Laying  aside  all  considerations  apper- 
taining to  the  law  of  relation  in  bankruptcy  (on 
which  1  do  not  think  it  necessary  or  eacpedient  now 
to  pronounce  any  opinion),  it  seems  that  a  trustee 
liaving  been  appointed,  and  the  date  of  his  ap- 
pointment being  the  commencement  of  the  liqui- 
dation (the  period  at  which  the  property  vests  in 
him),  and  of  the  same  force  and  effect  as  if  an 
order  of  a<yudication  in  bankruptcy  had  on  that  day 
been  made,  it  cannot  be  questioned  that  any  exe- 
cution levied  on  such  property  would  be  ineffectual 
i^inst  the  trustee  unless  it  is  protected  by  some 
provision  of  the  statute.  The  only  protection  ap- 
plicable in  this  case  is  to  be  fotmd  in  the  Srd  divi- 
sion of  the  95th  section,  which  renders  valid  any 
esccntien  against  the  goods  of  a  debtor  executed 
in  good  faith  by  seizure  and  sale  before  the  date  of 
the  order  of  adjudication,  if  there  was  not  at  the 
time  of  the  seizure  and  sale  notice  of  any 
act  of  bankruptcy  committed  by  and  available 
against  the  debtor  for  adjudication.  Then  was 
the  execution  of  Mr.  Veness  within  the  terms  thus 
expressed  P  He  had  seized  before  any  petition 
was  presented ;  wha*  is  equivalent  to  an  order  for 
adjudication  has  taken  place,  and  the  goods  are 
not  sold  at  this  moment.  The  consequence  appears 
to  me  to  be  inevitable,  that  the  property  in  the 
goods  seized  is  vested  and  remains  in  the  trustee. 
Kor  does  the  case  of  Eekoardf  v.  Starshrook  (snp.) 
extricate  the  exeevtion  creditor  from  this  conse- 
<me3ice.  It  was  there  held,  and  I  am  bound  by 
tnat  decision,  that  the  notice  mentioned  in  tlie 
133rd  section  of  the  Act  of  1849,  meant  notice  of 
on  act  of  buikmptcy  committed  prior  to  the 
aeixare  ;  but  in  that  case  the  exeention  was  com- 
pleted by  sate  as  wdl  as  by  Beisurc  before  ac(jndi- 
cation  had  vested  the  property  of  the  debtor  in 
VoL  XXV.,  N.&,  No.  625. 


the  assignee.  In  O'Brien-v.  Brodie  (tup.),  the  court 
decided  that  the  actual  sale,  although  it  had  been 
stayed  by  an  order  of  the  court,  not  having  taken 
place  fill  after  a  petition  for  adjudication,  the  title 
of  the  assignee  prevailed  over  that  of  the  execution 
creditor.  The  last  mentioned  case  was  decided 
with  reference  to  sect.  184  of  the  Act  of  1849, 
which  is  not  repeated  in  the  existing  Act.  It  is 
unnecessary  to  speculate  upon  the  reasons  which 
may  have  indnccd  the  Legislature  to  omit  that 
provision.  Having  regard,  however,  to  the  power 
which  the  couii;  now  possesses  under  sect.  13  and 
rule  260  of  the  Bankruptcy  Orders  1870,  to 
restrain  all  proceedings  in  any  action,  suit, 
execution,  or  other  legal  {nocess  against  the 
debtor,  as  well  in  liquidation  as  in  bankruptcy, 
and  to  the  fact  that  the  protection  in  sect.  95 
is  made  to  extend  to  the  date  of  the  order 
of  adjudication,  and  not,  as  in  sect.  133  of  the  Act 
of  1849,  to  that  of  the  filing  of  the  petition,  I  am 
not  more  inclined  to  think  that  the  omission  was 
unintentional  or  accidental  than  I  should  be  at 
liberty,  even  if  I  thought  so,  to  disregard  the  plain 
tenor  of  the  statute.  I  am,  therrfore,  of  opinion 
that  the  execution  levied  by  Mr.  Veness  not  being, 
for  the  reasons  I  have  given,  within  the  protection 
of  the  95th  section,  the  property  in  the  goods  seized 
is  vested  in,  and  that  possession  of  them  must  be 
delivered  to,  the  trustee,  and  I  order  accordingly; 
and  I  therefore  refuse  the  application  made  on 
behalf  of  Mr.  Veness.  'Witn  respect  to  costs, 
I  think  that  a  very  needless  expense  has  been 
incurred  by  means  of  the  affidavits  which  have 
been  filed  for  the  purpose  of  raising  questions 
wholly  beside  the  proper  object  of  the  discussion 
arising  upon  the  motion.  AHhongfa,  therefore,  I 
dismiss  the  application  of  Mr.  Veness,  I  order  him 
to  pay  only  the  costs  of  that  application,  inchiding 
those  of  the  affidavits  made  in  the  first  instance 
in  support  of  the  application,  but  no  others. 

Solicitors  for  the  execution  creditor,  Lwurrance, 
Pleics,  and  Co.,  agents  for  Langham,  Hastingp. 

Solicitors  for  the  trustee,  Muler  and  Miller. 


June  2  <uu2  12. 
Ex  parte  ToDHinnxa ;  Be  Nokton. 
Bankniptcy  Act  1869,  se.  11,  95, 12b—Li([uidation 
— Ad  of  banhruptey — Seiswe  and  tale — Belation 
back. 
The  goode  of  a  non-trader  debtor  were  teixed  under 
an  execution.    A  petition  for  liqnidadon  was  pre- 
tented,  hiit  the  tme  of  the  gooat  seized  wae  com- 
pleted hefoi-e  the  appointment  of  a  trttttee : 
Held,  that  the  esKcuiion  creditor  wat  eniiiled  to  tJie 

proeeede. 
The  ■wordt  "  act  of  banhntptey"  in  tect.  95,  tnb-tect. 
3  of  the  Bankruptcy  Act  1869,  mean  an  act  com- 
mitftd  atfJie  time  of  the  seizure. 
TIte  title  of  a  trustee  under  a  liquidation  i-elates  back 
in  the  same  manner  as  fliat  of  a  trustee  under  a, 
bankruptcy. 
The  fiicts  of  this  case  were  shortly  these  :  Execu- 
tions issued  against  the  goods  of  a  non-trader 
on  the  2nd  Feb.    A  claimant  under  a  bill  of  sale 
being  alleged  to  be  in  poseesstou,  the  sheriff  took 
out  interpleader  summonses.    On  the  22nd  Feb. 
an  order  was  made  for  the  sheriff  to  sell  the  goods 
and  pay  the  money  into  court.    On  the  26th  Feb. 
the  debtor  presented  a  petition  for  liquidation  by 
arrangement,  under  sect.  125.     On  the  28th  the 
sheriff  sold  the  goods  and  paid  the  money  into 
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court,  and  on  the  14th  March  a  trustee  was 
appointed.  The  holder  of  the  bill  of  sale  aban- 
doned his  claim,  and  the  money  waspaid  out  of 
court  to  the  execution  creditors.  Tne  present 
application  was  made  by  the  trustee  for  an  order 
that  it  should  be  refunded  to  him,  on  the  ground 
that  as  part  of  the  estate  it  vested  in  him  on  his 
appointment. 

Meed  sapported  the  application. 

Maurice  Powell  for  the  first  execution  creditor. 

Green,  solicitor,  for  the  second  execution 
creditor. 

The  arguments  are  fully  noticed  in  the  judg- 
ment. 

June  16. — Bacon,  C.  J. — This  case  is  of  consider- 
able interest  and  importance,  and  has  been  fully 
argued ;  and  it  is  because  of  the  importance  of  the 
principles  which  it  involTes,  and  the  effect  of  those 
principles  upon  other  cases,  which  may  not  be  of 
nnfrequent  occurrence,  that  I  thought  it  right  to 
deliberate  for  a  short  time  before  I  decided  it. 
On  the  part  of  the  trustee,  it  has  been  argued  that 
his  title  dates  from  the  filing  of  the  petition  for 
liquidation,  and  that  the  executions  not  having 
been  completed  by  Beizure  and  sale  before  that 
time  (the  25th  Feb.),  it  is  not  within  the  protec- 
tion afforded  by  the  96th  section  of  the  Act  of  1869, 
and  consequently  that  the  property  taken  in  execu- 
tion was  vested  in  the  trustee  for  the  benefit  of 
the  creditors ;  and  in  support  of  this  contention, 
reference  is  made  to  the  5th  and  7th  sub-sections 
of  the  125th  section  of  the  Act,  and  the  claimant 
fvirther  relies  on  the  3rd  sub-section  of  96th  section 
which  is  to  be  read  as  a  substitute  for  the 
133rd  section  of  the  Bankrupts  Act  of  1849. 
The  case  of  O'Brien  v.  Brodie  (14  L.  T.  Bep.  N.  S. 
569 ;  L.  Bep.  1  Ex.  302),  decided  that,  under  the 
law  as  it  then  stood,  when  an  execution  was  levied 
by  seizure,  but  the  sale  was  suspended  by  an  inter- 
pleader order,  and  before  sale  a  petition  for  adju- 
dication was  filed  against  the  execution  debtor,  on 
which  he  was  afterwards  adjudged  bankrupt, 
the  cikecution  creditor  was  deprived  of  the  benefit 
of  his  execution  by  reason  of  sect.  184  of  the  Act 
of  1849 ;  and  it  was  insisted,  on  the  part  of  the 
d&imant,  that  the  filing  of  the  petition  by  the 
debtor  in  this  case  was  equivalent  to  an  adjudica- 
tion, and  that  the  sale  not  being  at  that  time  com- 
pleted, although  it  had  been  delayed  only  by 
the  interpleader  proceedings,  the  property  seized 
passed  to  the  trustee  in  accordance  with  the 
last-mentioned  decision.  On  the  part  of  the 
execution  creditor  it  was  argued  that  the  seizure 
and  sale  having  been  completed  before  the 
appointment  of  a  trustee,  it  that  was  to  be 
taken  as  equivalent  to  an  abjudication,  the  95th 
section  applied;  and  that  even  if  the  presen- 
tation of  the  petition  were  to  be  taken  as  the 
root  of  the  trustee's  title,  the  execution  creditors 
who  had  notice  of  that  proceeding  were  not  affected 
by  it,  their  seizure  having  been  made  on  the  2nd 
Feb.,  and  Edwards  v.  Searibrook  (32  L.  J.  45,  Q.  B.) 
having  decided  that,  in  order  to  bring  a  case 
within  sect.  184  of  the  Act  of  1849,  the  notice 
there  referred  to  must  be  of  an  act  of  bankruptcy 
committed  prior  to  die  seizure;  and,  upon  the 
construction  of  the  Act  of  1869,  it  was  contended 
that,  under  the  sub-sects.  4  and  5  of  the  125th 
section,  the  Uquidation  could  not  be  taken  to  have 
commenced  at  any  earlier  time  than  that  of  the 
appointment  of  the  trustee,  nor  the  title  of  the 
trustee   to   the  property  vested  in  him  to  have 


any  earlier  origin,  and  that  there  could  be  no 
reuttion  to  any  act  of  bankruptcy  earlier,  at  the 
most,  than  the  presentation  of  the  petition.  The 
question  which  is  thus  raised,  can  only  be  determined 
by  the  enactments  of  the  statute  duly  considered 
and  rightly  construed.  The  statute  provided  for 
two  different  modes  of  dealing  with  the  estates 
which  fall  under  its  operation,  and  such  difficulty  as 
exists  appears  to  arise  from  the  circumstance, 
that  while  the  provisions  relating  to  bankruptcy 
proper  are  expressed  in  detail,  those  which  relate 
to  liquidation  by  arrangement  are  made  by  re- 
ference to  those  which  belong  to  the  former.  It 
was  plainly  the  object  of  the  Legislature  to  provide 
a  general  law  which  should  comprise  the  whole 
subject  of  bankruptcy,  and  which  should  be  sub- 
stituted for  that  wmch  had  before  existed,  and 
this  object  seems  to  have  been  accomplished 
by  the  four  first  divisions  of  the  statute. 
In  the  sixth  division,  all  the  property  of 
the  debtor  vests  in  a  trustee  appomted  under 
liquidation,  and  is  divisible  among  the  creditors, 
and  all  proceedings  which  would  be  void  against  a 
trustee  in  bankruptcy  are  void  against  a  trustee 
in  liquidation.  Such  a  trustee  has  the  same 
powers  as  a  trustee  under  a  bankruptcy,  and  the 
property  of  the  debtor  is  to  be  distributed  in  the 
same  macner  as  in  a  bankruptcy ;  and  all  the  pro- 
visions of  the  Act  apply  to  the  case  of  liquidation 
by  arrangement,  in  the  same  manner  as  if  the 
word  "  bankrupt "  included  a  debtor  whose  affairs 
are  under  liquidation,  and  the  word  "  bankruptcy" 
included  liquidation  by  arrangement.  With  uie 
g[uide  furnished  by  the  provisions  I  have  men- 
tioned, and  keeping  in  view  the  obvious  purpose 
of  the  statute,  I  think  that  there  can  be  no  donbt 
the  questions  raised  in  the  present  case  must  be 
decided  in  the  same  manner  as  they  would  be  if 
the  petition  for  liquidation  had  been  a  petition  in 
bankruptcy  followed  by  acyudication.  And  I 
may  here  observe  that  I  wholly  dissent  fi^>m 
the  arguments  of  the  respondents  that  the  title 
of  the  trustee  dates  only  from  his  actual  ap- 
pointment. It  is  true,  the  liquidation  is  decreed  to 
have  commenced  as  from  the  date  of  the  trustee's 
appointment — that  means  that  the  active  prosecu- 
tion of  the  liquidation  shall  henceforth  ensue ;  but 
it  is  also  provided  that  the  appointment  of  a 
trustee  (and  this,  as  I  take,  without  any  reference 
to  the  particular  time  at  which  such  appointment 
may  have  been  made)  shall  be  deemed  to  be 
equivalent  to,  and  a  substitute  for,  the  presenta- 
tion of  a  petition  in  bankruptcy,  or  the  service  of 
such  petition,  or  an  order  of  adjudication  in  bank- 
rupt*^. Inasmuch,  therefore,  as  a  trustee  in  bank- 
mpU^  at  whatever  time  he  might  have  been 
appointed,  would  be  entitled  to  dispute  any  pro- 
ceeding ajfecting  the  bankrupt's  estate,  or  the 
interests  of  the  creditors  (and  an  execution  by  a 
creditor  in  such  a  proceeding),  I  am  of  opinion 
that  the  trustee  in  this  case  is  well  entitled  to 
call  in  ouestionthat  proceeding  of  the  respondent's 
by  whicn  a  portion  of  the  debtor's  property  has  been 
withdrawn  from  distribution  among  the  general 
body  of  creditors.  The  Question,  ther3ore,  to  be  de- 
termined is,  whether  if  tnis  case  were  in  bankruptcy! 
and  not  under  liquidation  by  arrangement,  the 
trustee  could  sostom  the  claim  he  now  makes  P  In 
considering  this  question,  regard  must  of  necessity, 
be  had  to  uie  law  as  it  existed  before  the  present 
statute,  and  it  has  been  tnxlT  said  in  the  coarse 
of  the  argument  that  sect.  133  of  the  Act  of  1849, 
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is  sabstantially  the  same  as  sect.  95  of  tke  present 
Act.  The  case  of  O'Brien  v.  Brodie  {»up.)  can 
hardly  be  said  to  be  applicable,  because  the  deci- 
sion tnere  turned  upon  the  184th  section  of  the  Act 
of  184S,  a  provision  which  is  not  repeated  in  the 
present  Act.  The  similaritv  in  the  &cts  of  the 
case,  therefore,  does  not  help  the  argument,  the 
judgment  coming  simply  to  this,  that  the  execu- 
tion creditor,  having  been  prevented  by  the  order 
of  the  court  from  selling  before  adjudication  had 
taken  place,  was  at  the  time  of  such  adjudica- 
tion a  creditor  holding  security  for  his  debt, 
and  therefore  deprived  of  the  benefit  of  that 
security  by  the  express  terms  of  the  184th  section. 
Nor  does  the  case  of  Parsons  v.  Lloyd  (L.  Rep.  1 
Ex.  307),  affect  the  question,  nor  is  it  inconsistent 
with  the  other  decisions ;  andinneitherof  these  cases 
did  the  judgment  of  the  court  torn  in  any  degree 
upon  the  ISSrd  section.  But  the  case  of  Edivarda 
X.  Scarsbrook  appears  to  me  to  go  direct  to  the 
point  which  is  here  involved,  m  that  case  the 
execution  had  been  levied  by  seizure.  Subse- 
quently the  debtor  committed  an  act  of  bank- 
ruptcy, of  which  the  creditor  had  notice.  Not- 
withstanding such  notice,  the  sherifi  sold,  and 
after  that  an  adjudication  was  made.  In  that  case 
it  was  argued  on  the  part  of  the  assignee  that  the 
notice  prevented  the  completion  of  the  execution 
before  the  actual  sale,  and  consequently  that  the 
protection  afforded  by  sect.  133  did  not  extend  to 
the  creditor.  The  comi;,  however,  decided  that  the 
notice  of  an  act  of  bankruptcy  mentioned  in  that 
section  referred  only  to  notice  of  an  act  of  bank- 
ruptcy committed  prior  to  the  seizure ;  and  that 
the  sale  having  been  completed  before  the  adjudi- 
cation, the  184th  section  had  no  application,  the 
creditor  not  then  having  any  security  for  his  debt. 
In  another  case,  Young  v.  Boehuch  (32  L.  J.  260, 
Ex.),  not  mentioned  in  the  argument,  where  the 
seizure  was  without  notice,  but  the  sale  was  subse- 
quent to  the  adjudication,  it  was  held  in  the  Court 
of  Exchequer,  that  although  the  execution  was  not 
invalidated  by  the  subsequent  notice,  jet  the 
execution  creditor  was  within  the  provision  of 
sect.  184  as  being  a  secured  creditor.  I  conceive 
that  the  law  as  laid  down  in  the  case  of  Edtaards  v. 
Searshrook  must  govern  the  present  case.  At  the 
timeoftheseizureitisnot  suggested  that  the  debtor 
had  committed  an  act  of  bankruptcy.  It  is,  there- 
fore, unimportant  to  consider  what  might  otherwise 
have  been  the  effect  of  sect.  11  of  the  present  Act ; 
and  assuming  that  the  presentation  oi  the  petition 
for  arrangement  was  equivalent  to  an  act  of  bank- 
ruptcy (b«ing  a  proceeding  upon  which,  in  certain 
events,  an  order  of  adjudication  might  have  been 
made),  the  seizure  under  the  execution  preceded 
the  petition  for  liquidation,  of  which  notice  was 
served  upon  the  execution  creditors.  There  is  this 
difference  between  the  phraseoloKy  of  sect.  133  of 
the  Act  of  1849  and  sect.  95,  that  both  clauses 
having  for  their  object  the  protection  of  certain 
transactions  completed  without  notice,  the  period 
of  completion  is,  in  the  former  statute,  the 
filing  of  the  petition,  and  in  the  latter  it 
is  the  date  of  the  order  of  adjudication.  When, 
however,  it  is  borne  in  mind  that  the  existing 
statute  enables  the  court,  as  well  in  liquidation 
as  in  faankmptcy,  to  protect  the  debtor's  estate  for 
the  equal  ben^t  of  the  creditors  against  all  exe- 
cntions  which  may  have  been  levied  upon  the 
debtor's  property,  the  reason  of  the  difference  I 
have  mentioned  u  apparent.   That  this  wholesome 


provision  has  not  been  resorted  to  in  the  present 
case  is,  perhaps  to  be  regretted;  but  that  fact 
cannot  alter  the  law,  which  it  is  my  duty  to  pro- 
nounce according  to  what  I  conceive  to  be  the 
true  construction  of  the  statute,  and  which  I  do, 
carefully  guarding  myself  against  being  misled 
bv  a  consideration  of  what  may  be  called  the  hard- 
ship of  the  case  upon  creditors,  and  against  that 
error  pointed  out  by  the  Chief  Justice  in  O'Brien 
V.  Brodie,  which  consists  in  legislating  where  the 
only  duty  of  the  court  is  to  interpret  the  statute. 
The  case  is  one  of  entire  novelty,  and  I  have  felt 
it  to  be  not  without  difficulty.  I  think  it  was 
fikirly  raised  by  the  trustee  in  the  discharge  of 
his  duty  ;  and,  although  I  am  compelled 
to  make  no  order  upon  his  motion,  I  shall 
dismiss  it  without  costs.  It  was  not  wholly  illegal 
for  the  respondents  to  pursue  the  course  they  have 
adopted ;  but,  having  regard  to  the  facts  appearing 
upon  the  affidavits,  although  I  must  leave  them  in 
possession  of  the  advantage  they  have  gained,  I 
cannot  make  the  other  creditors  pay  the  costs  rf  a 
litigation  which  might  have  terminated  otherwise 
if  the  application  made  to  the  respondents  had 
been  answered  and  met  with  a  greater  degree  of 
frankness. 

Solicitor  for  the  trustee,  WetherfieU. 

Solicitors  for  the  first  execution  creditor. 
Bannister  and  Bohinson. 

Solicitors  for  the  second  execution  creditor, 
Powell,  Thompson,  and  Oroom. 


June  2  and  16. 
E»  parte  Key  ;  Be  Skiuneb. 
Bankruptcy  Ad  1869,  ».  6,  »vi>'Seet.  5,  s$.  11,  87,  95, 
and  125 — Execution — Seizure  and  sale — Liqui- 
dation — Relation. 
Sect.  87  of  tlie  Bankruptcy  Act  of  1869  provides  tluU 
where  a  sheriff  seizes  the  goods  of  a  trader  for  a 
judgment  ahove  501.,  and  notice  is  given  to  the 
sheriff  within  fourteen  days  that  a  bankruptcy 
petitton  has  heen  presented  against  the  trader,  he 
shall  hold  the  proceeds  in  trust  for  the  trustee : 
Held,  that  the  words  "  banki-uptey  petition  "  include 

a  petition  for  liquidation. 
Where,  under  such  circumstances,  a  petition  for 
liquidation  was  presented  after  the  sate,  but  notice 
was  given  within  the  fourteen  days,  the  sheriff  was 
restrained  from  paying  the  proceeds  to  the  execu- 
tion creditor,  and  directed  to  pay  them   to  the 
trustee. 
This  was  an  appeal  from  the   County  Court  of 
Berkhampstead.     An  execution  had  been  issued 
by  Key  against  Skinner,  a  trader,  and  levied  on 
the  8th  April,  and  the  sheriff  sold  on  the  13th. 
On  the  20tn  April  the  debtor  filed  a  petition  for 
liquidation,  and  notice  was  given  to  the  sheriff 
(sect.  87)  on  the  22nd.    On  the  27th  April  the 
registrar  of  the  County  Court  made  an  order 
restraining  the  sheriff  from  paying  over  the  pro- 
ceeds to  tne  execution  creditor,  and  directing  to 
hold  them  until  the  appointment  of  a  trustee,  and 
to  pay  them  to  such  trustee.     This  order  was 
appealed  from. 
BagUfu  for  the  appellant,  the  execution  creditor. 
Beed  tor  the  trustee. 

June  16. — Bacon,  C.  J.  (after  stating  the  facts) — 
On  the  part  of  the  execution  creditor  it  is  argued 
that  the  seizure  and  sale  having  been  complete 
before  the  petition  for  liquidation  was  filed,  the 
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proceeds  of  the  execution  were  not  the  property 
of  the  debtor,  but  had  become  the  absolute  pro- 
perty of  the  creditor  lone  before  any  proceeding 
towards  liquidation  had  been  instituted,  and 
Edward*  v.  Seartbrook  (32  L.  J.  45,  Q.  B.)  was 
reUed  on  to  show  that  the  title  of  the  trustee  dates 
only  from  the  time  of  his  appointment,  and  that 
neither  by  relation  nor  otherwise  can  he  assert  any 
earlier  title.  The  trustee  insists  that  his  title 
extends  by  relation  under  the  11th  section  of  the 
statute  to  the  act  of  Bankruptcy,  which  was  com- 
mitted by  the  debtor,  a  trader,  by  means  of  the 
execution  levied  on  his  goods  for  a  debt  not  less 
than  50Z.,  in  the  terms  of  the  5th  sub-section  of 
sect.  6  of  the  existing  Act ;  and  further,  that  the 
trustee's  claim  and  the  order  appealed  from  are 
supported  by  sect.  87  of  the  statute,  which  is  simi- 
lar to,  but  not  quite  the  same  as,  sect.  73  in  the  Act 
of  1861,  and  wmch  provides  that  in  the  case  of  the 
goods  of  a  trader,  seized  and  sold  under  a  judgment 
for  the  like  amount,  the  officer  shall  retain  the  pro- 
ceeds of  the  sale  in  his  hands  for  fourteen  days,  and 
upon  notice  to  him  of  the  presentation  of  a  petition 
of  bankruptcy  within  that  period,  shall  pay  the 
same  to  the  trustee ;  but  if  no  order  of  adjudica- 
tion shall  be  made,  the  ofRcer  is  to  deal  with  the 
proceeds  as  if  no  notice  had  been  served  upon 
nim.  The  trustee  also  insists  that  although  the 
4th  subsection  of  clause  125  enacts  that  the  iiqui* 
dation  by  arrangement  shall  be  deemed  to  have 
commenced  as  from  the  date  of  the  appointment 
of  the  trustee,  such  enactment  points  only  to  the 
distribution  of  the  estate,  and  the  proceedings 
which  may  be  requisite  to  effectuate  that  object, 
and  does  not  limit  the  title  of  trustee  by  relation ; 
that,  as  by  sub-sect.  5  of  the  same  clause,  all  such 
property  of  die  debtor  as  would,  if  he  were  bank- 
rupt, be  divisible  among  his  creditors,  vests  in 
the  trustee  from  his  appointment,  all  such  pro- 
■pertj  as  was  recoverable  and  distributable  as 
part  of  the  bankrupt's  estate,  becomes  subject 
to  the  provisions  of  the  Act ;  and  he  en- 
forces this  argument  by  refeir«nce  to  the  7th 
sub-section  of  the  same  clause,  by  which  it 
is  provided  that  a  trustee  under  a  liquidation 
shall  have  the  same  powers  as  a  trustee  in 
bankruptcy,  and  the  property  of  the  debtor  shall 
be  distributed  in  the  same  manner  as  in  a  bank- 
ruptcy, and  that  all  the  provisions  of  this  Act  shall 
apply  to  liquidaticm  by  arrangement,  as  if  the 
word  "  bankrupt "  included  a  debtor  under  arange- 
ment,  and  the  word  "'  bankruptcy  "  included  liqui- 
dation by  arrangement.  The  question,  therefore, 
in  this  case  is  of  the  same  nature  as  that  whidi 
has  arisen  in  the  preceding  cases  {E»  parte 
Venegt;  and  Ex  parte  Todhunter,  ante).  Whatever 
difficulty  it  may  present  arises  from  the  same 
cause,  and  from  the  necessity  the  court  is  under 
to  construe  the  provisions  «f  the  statute  so  as  to 
maintain  the  harmony  of  those  provisions  and  to 
^ve  them  their  full  effect — not,  however,  straining 
Its  express  terms,  or  guessing  at  what  may  be  sup- 
posed to  have  been  the  intention  of  the  Legislature. 
Without  repeating,  but  always  keeping  in  mind 
the  distinction  between  bankruptcy  and  liquida- 
tion, which  I  have  on  former  occasions  pointed 
out,  I  find  that  the  5th  sub-section  of  the  6th  clause 
of  the  Act  provides  that  when  execution  for  not  less 
than  501  has  been  levied  by  seizure  and  sale  of 
the  goods  of  a  trader,  such  trader  has  committed 
Ml  act  of  bankruptcy.  Sect.  87  requires  the  sheriff 
—who  must  of  necessity  know  the  fact,  and  must 


be  assumed  to  know  the  law — to  retain  the  goods 
of  a  trader  sold  under  execution  for  a  like  amount 
for  fourteen  days,  if  he  has  notice  within  that  period 
of  a  bankruptcy  petition,  and  only  in  the  case  of 
no  adjudicatiou  being  made,  to  pajr  the  proceeds 
to  the  execution  creditor.  Then,  if  bankruptcy 
includes,  as  the  statute  says  it  shall,  liquidation 
by  arrangement,  it  appears  to  me  that  I  am  com- 
pelled to  read  "  banlo-uptcy  petition  "  in  the  87th 
section  to  mean  also  a  petition  for  liquidation. 
The  appointment  of  a  trustee  under  a  hquidation. 
is  equivalent  to  an  order  of  adjudication,  and  at 
whatever  period  it  may  be  made,  or  whenever  the 
liquidation  is  to  commence,  the  effect  and  conse- 
quence of  it  is  to  clothe  such  trustee  with  tho 
powers  of  a  trustee  in  bankruptcy,  and  to  mak» 
the  property  of  the  debtor  distributable,  as  it 
would  be  in  bankruptcy.  There  can,  I  conceive,, 
be  no  question  that  if  the  debtor  had  been  ad- 
judicated bankrupt  upon  a  petition  presented  for 
that  purpose,  his  assignee  or  trustee  would  have 
been  entitled  to  overreach  the  execution  without 
reference  to  the  date  of  his  appointment,  nor  would 
it  have  been  protected  by  the  3rd  sub-sect,  of  sect. 
95,  although  completed  by  seizure  and  sale  before 
the  abjudication,  not  only  because  the  seizure  and 
sale  constituted  in  themselves  an  act  of  bankruptcy, 
but  because  the  protection  meant  to  be  afford^ 
by  the  95th  sect,  is  in  express  terms  subject  to  the 
provisions  of  the  Act  relating  to  the  proceeds  of 
the  sale  and  seizure.  In  cominj^  to  the  conclusion 
1  have  drawn,  I  have  not  omitted  to  give  full 
consideration  to  the  argument  on  behalf  of  the 
execution  creditor,  founded  upon  the  second  part 
of  the  Debtors*  Act  1869  (32  &  83  Vict.  c.  62), 
which  was  resorted  to  for  the  purpose  of  insisting 
that  the  employment  by  the  Legislature  of  the 
words  "commencement  of  the  liquidation"  in  the 
one  statute  must  have  in  the  other  the  effect  of 
confining  all  proceedings  under  liquidation  to  that 
precise  time,  as  distinguished  from  proceedings  in 
bankruptcy,  which  are  to  date  from  the  presenta- 
tion of  a  bankruptcy  petition.  But  I  do  not  think 
that  the  true  construction  of  the  statute  sup- 
ports the  argument,  fpr  although  in  many  of 
the  subsections  in  sect.  11  in  the  Debtors' 
Act,  by  which  the  penalties  consequent  upon 
a  conviction  for  a  misdemeanor  are  imposed, 
the  distinction  referred  to  is  very  clearly  ex- 
pressed, yet  it  is  equally  clear  that  the  section, 
in  its  generality,  applies  to  both  classes  of  debtors, 
and  that  the  first  three  and  the  last  of  the  sub- 
sections apply  not  less  to  any  person  whose  affairs 
are  liquidated  by  arrangement  than  to  persons  ad- 
judged bankrupt,  and  this  without  reference  to  the- 
period  at  which  the  liquidation  commences,  nor  is 
it  difficult,  having  regard  to  the  several  cases  pro- 
vided for,  to  perceive  good  reasons  for  the  mani- 
fest difference  in  the  provisions  in  this  respect.  I 
feel  myself,  therefore,  compelled  to  decide  that  the 
order  appealed  from  is  rignt  in  substance,  and  the 
appeal  must,  therefore,  be  dismissed ;  but  I  think 
that  a  trustee  having  now  been  appointed,  the 
order  should  be  varied  by  directing  the  sheriff  to 
pay  the  proceeds  of  tho  sale  to  that  trustee  by 
name,  to  be  dealt  with  and  distributed  by  him  as 
part  of  the  debtor's  estate  in  liquidation.  Having 
regard,  however,  to  the  fact  that  no  notice  was 
given  to  the  execution  creditor,  of  the  order  which 
was  obtained  from  the  County  Court,  I  dismiss  tho 
appeal  without  costs. 

Solicitors :  Henry  Taylor  ;  Wehh  and  Wehh. 
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I^ouse  of  ILorliis. 

Reported  by  Douous  Kinosfobd,  B«).,  Builater«t-I«ir. 

ilonday,  April  3. 
•\ Present:    The  Lord  Ciiaxcellor,  Lord  Chelms- 
twHi),  Lord  Wkstbcrt,  and  Lord  Colossay.) 
McLean  and  another  v.  Fleming. 
Cliarter-paritj — Bead  freight — Deficiency  cf  cargo — 
Lieii — Indorsees  of  biUs  of  laditig  also  charterers 
— Quantity  specified  t»  bul  of  lading. 
TIm  term  "  dead  freiglU  "  ineans  "  notfreigJU,  but  a/n 
unliiiuidated  eompenscUion  for  the  loss  of  freight 
recoceraUe  in  the  absence  and  place  of  freight:" 
(per  Ijord   EUenbprough  in   Phillips  v.   Rodie. 
15  East,  254,  approved.)     The  shipowner,  tli^re- 
fore,  is  entitled  to  be  paidfor  a  deficiency  of  cargo, 
)iot  at  tlie  rate  assigned  per  ton  in  tlie  charter  party 
for  actual  cargo,  but  a  reasonable  sum,  deductions 
being  made  for  charges  saved  to  the  shipowner  in 
eonseq^uetue  of  tite  deficieneu. 
No  consideration  of  inconvenience  can  prevent  a  right 
of  lien  where  a  cliarter-party  has  expressly  creattsd 
that  rigid. 
Where  indorsees  of  a  hill  of  lading  are  also  tlte 
cliarlerers  of  a  ship,  tluty  are  bound  by  a  stipuUt' 
tion  a*  to  Uen  in  tlie  charter-party. 
Bills  of  lading  signed  by  titf.  master  are  prima  facie 
evidence  tluU  tlie  quantities  named  therein  were 
received  on  board  by  him ;  tite  onus  of  rebutting 
this  presumption  and  of  slioioing  tluU  a  leas  qium- 
tUy  than  thai  specified  was  received  lies  on  a  ship- 
owner. 
This  was  an  appeal  from  a  judgment  of  the  second 
-division  of  the  Court  of  Session,  affirming  a  judg- 
ment of  the  Lord  Ordinary. 

The  appellants,  merchants  in  Edinburgh,  or- 
dered a  cargo  of  cattle  bones  from  merchants  at 
(Jonstantinople. 

The  respondent  was  the  owner  of  a  ship,  then  at 
Constantinople,  which  it  was  arranged  should 
convey  the  cargo  to  a  port  to  bo  named  by  the 
appellants. 

The  charter-party,  made  between  the  master 
and  a  broker  at  Constantinople,  acting  as  freighter 
on  behalf  of  the  appellants,  contained  the  stipula- 
tion that  the  shipowner  should  have  an  absolute 
lien  on  the  cargo,  not  only  for  actual  freight,  but 
also  for  "  dead  freight." 

The  ship  took  in  parts  of  the  cargo  of  bones  at 
various  ports,  for  wuich  the  master  signed  bills  of 
lading,  and  these  were  duly  indorsed  to  the  appel- 
lants. The  bills  of  lading  stated  the  total  quantity 
shipped  as  701  tons,  whereas  the  actual  quantity 
on  arrival  of  the  ship  at  Aberdeen  was  only  386 
tons. 

The  appellants  demanded  delivery  of  the  quan- 
tity named  in  the  bUls  of  lading ;  but  the  captain 
offered  to  deliver  the  actual  cargo  on  board  on 
receipt  of  freight  and  dead  freight,  i.e.,  to  say  real 
freight  for  386  tons,  and  dead  freight  for  212  tons. 
In  cross  actions  in  the  Court  of  Session,  judg- 
ment was  given  in  favour  of  the  respondent. 

Young,  Q.  C.  (Lord- Advocate),  Sir  B.  Palmer, 
<^  C,  and  Lanyon,  for  the  appellants. 

Sir  G.  Hmiyman,  Q.  C,  Jetsel,  Q.  C,  and  8.  WtO, 
for  the  respondent. 

The  Lord  Ciiasceilor.— My  Lords,  we  find  a 
clear  case  of  an  omission  to  supply  a  full  cargo  as 
-contracted  for.  The  appellants  say  that  they  are 
not  tied  to  the  terms  of  tne  charter-party  in  respect 


of  dead  freight.  They  say,  moreover,  that  they 
have  a  right  conferred  upon  them  by  the  bills  of 
lading,  which  specify  the  Quantity  of  bones  to  be 
deUrered  on  the  arrival  of  tne  ship.  The  evidence, 
however,  clearly  establishes  that  whatever  lien  was 
conferred  by  the  charter-partv  must  attach  to 
those  who  availed  themselves  of  it.  I  apprehend, 
therefore,  that  if  y^oii  once  get  at  the  principle  that 
a  lien  for  dead  freight  may  exist  by  a  specific  con- 
tract, there  never  was  a  case  in  which  it  could  be 
clearer  that  parties  who  accepted  the  services  of 
the  ship  were  bound  to  submit  to  the  conditions  of 
the  charter-party.  The  appeal  must  be  dismissed 
with  costs. 

Lord  Chelmsford. — My  Lords,  the  first  ques- 
tion is,  whether  there  was  evidence  that  the  cargo 
shipped  was  only  to  the  extent  of  the  quantity 
found  to  be  in  the  ship  on  arrival  at  Aberdeen. 
On  this  point  your  Lordships  held  so  clear  an 
opinion  that  you  did  not  require  any  argument 
for  the  respondent  upon  it.  The  master  is  the 
agent  of  the  shipowner  in  every  contract  made  in 
the  usual  course  of  the  employment  of  the  ship; 
and  though  ho  has  no  authority  to  sign  bills  of 
lading  for  a  greater  quantity  of  goods  than  is 
actually  put  on  board,  yet,  as  it  is  not  to  be  pre- 
sumed that  he  has  exceeded  his  duty,  his  signature 
to  the  bills  of  lading  is  sufficient  evidence  of  the 
truth  of  their  contents  to  throw  upon  the  ship- 
owner the  onus  of  falsifying  them,  and  proving 
that  he  received  a  less  quantity  of  goods  to  carry 
than  is  thus  acknowledged  by  his  agent.  But  it 
being  admitted  that  it  my  upon  the  shipowner  to 
rebut  the  prima  facie  evidence  arising  from  the 
bills  of  ladmg,  he  appears  to  me  to  have  satisfac- 
torily done  so.  If  the  evidence  of  the  master  is  to 
be  believed,  and  there  seems  no  reason  to  doubt  it, 
it  is  impossible  tlmt  the  additional  quantity  of 
bones  could  at  any  time  have  been  on  board  the 
vessel.  In  the  course  of  his  evidence,  the  master 
said,  "  I  brought  to  Aberdeen  the  whole  of  the 
cargo  that  was  shipped.  No  part  of  it  was  put 
away  either  by  myself  or  anyone  else,  nor  inter- 
fered with  from  the  time  it  was  put  on  board  till  it 
was  landed  at  Aberdeen."  It  is  no  slight  confir- 
mation of  the  evidence  that  there  was  not  a  full  and 
complete  cargo  when  the  stip  sailed  from  Enos, 
the  last  place  of  loading,  that  tne  quantity  of  bones 
deliverea  on  April  3,  1865,  having  exhausted 
aU  that  were  tnere  for  delivery,  the  captain 
on  the  following  day  went  before  the  Vice- 
consul  at  Enos,  and  in  a  formal  document  stated 
that  he  had  informed  the  agent  of  Whittaker  and 
Co.,  in  the  presence  of  the  Vice-Consul  (who  must 
have  known  whether  the  statement  was  correct), 
that  not  having  received  a  full  cargo  for  his  vessel, 
he  reserved  his  right  to  protest,  and  formally  pro- 
tested against  the  freighter.  The  appellants  were 
not  able  to  meet  this  evidence  by  proof  that  the 
quantities  mentioned  in  the  bill  of  lading,  or  any 
more  than  the  386  tons,  were  actually  shipped,  and 
this  question  was  therefore  properly  determined 
by  the  Lord  Ordinary,  and  by  the  court  of  second 
division  in  favour  or  the  respondent.  The  ques- 
tions then  remain:  First,  whether  the  210  tons 
short  of  a  complete  cargo  can  be  regarded  as  dead 
freight,  to  which  the  lien  in  the  charter-party 
applies  P  and,  secondly,  supposing  a  lien  to  have 
existed,  whether  it  was  available  against  the  ap- 
pellants P  The  Lord  Advocate  argued  that  the 
rule  as  to  dead  freight  wa.<<  inapplicable  to  a  case 
where  the  neglect  to  supply  a  toll  cargo  under  a 


Digitized  by 


Google 


318-Vol.  XXV.,  N.  s.] 

THE  LAW  TIMES  REPORTS. 

[Nov.  4,  1871. 

H.  OF  L.] 

McLeas  and  akotker  v.  Fleming. 

[H.  OP  L. 

charter-party,  results  in  a  claim  to  nnliqnidated 
damages,  and  that  by  law  dead  freight  can  exist 
only  where  there  is  an  express  stipulation  for  a  cer- 
tain amount  to  be  payable  co  nomitie.  Upon  the 
question  of  enforcing  the  lien  against  the  appellants 
in  respect  of  dead  freight,  he  contended  that  they 
■were  mdorsees  for  Talue  of  the  bills  of  lading,  which 
bound  them  merely  to  pay  "  freight  for  the  goods 
as  per  charter-party,"  and  imposed  upon  them  no 
liability  for  dead  freight,  even  if  any  were  payable 
under  the  charter-party.  It  must  be  admitted  that 
the  term  "  dead  freight "  is  an  inaccurate  expres- 
sion of  the  thing  signified  by  it.  "  It  is,"  as  Lord 
Ellenborough  said  in  Phililpt  v.  Bodie  (15  East, 
564),  "  not  freight,  but  an  unliquidated  compensa- 
tion for  the  loss  of  freight  recoverable  in  the 
absence  and  place  of  freight."  The  learned  counsel 
for  the  appellants,  in  support  of  their  argument 
that  no  d^ul  freight  properly  so  called  was  agreed 
to  be  paid  under  the  charter-party  in  question, 
cited  tne  cases  of  Kirchner  v.  Ventu  (12  Moo.  P.  C. 
361)  and  Peareon  v.  Goschen  (17  C.  B.,  N.  S.  362). 
Pearson  v.  Goschen  was  referred  to  for  some  dicta 
of  the  judges,  not  defining  what  dead  freight  was, 
but  stating  what  it  was  not.  In  the  case  of  Kirdi- 
iter  T.  Vetuit  there  was  no  attempt  to  define,  and 
no  necessity  for  a  definition  of  the  term  "  dead 
freight."  The  Judicial  Committee  merely  decided 
that  a  sum  of  money  payable  before  the  arrival  of 
a  ship  at  her  port  of  discharge,  and  payable  by  the 
shippers  at  the  port  of  shipment,  did  not  acquire  the 
leg^  character  of  freight  because  it  was  described 
under  that  name  in  the  bill  of  lading ;  that  it  was  in 
effect  money  to  be  paid  for  taking  the  goods,  and 
not  for  carrying  them.  With  respect  to  the  obser- 
vations of  the  learned  judges  upon  the  subject  of 
dead  freight  in  Pearson  v.  wachen,  your  Lordships 
were  told  that  there  is  a  case  standing  for  judg- 
ment in  the  Court  of  Exchequer  Chamber,  in 
which  their  opinions  may  have  to  be  considered. 
I  shall  therefore  abstain  from  any  remarks  upon 
them.  It  was  argued  for  the  appellants  that,  even 
if  a  claim  for  damages  for  breach  of  a  covenant  in 
a  charter-party  to  furnish  a  full  lading  to  a  ship 
may  correctly  be  called  "  dead  freight,  and  yet 
that  no  lien  can  exist  where  the  damages  are  un- 
liquidated. But  I  understand  the  case  of  Phillips 
T.  Bodie  not  to  have  denied  that  though  the 
damages  were  unliquidated,  there  might  have  been 
a  lien  upon  the  cargo  for  them  if  the  contract  of 
the  parties  had  stipubted  for  it,  which  it  had  not. 
And  in  the  case  of  Birletj  v.  Gladstone  (3  Mau.  & 
Sel.  205),  cited  by  counsel  for  the  appellants,  there 
waa  no  actual  decision  upon  the  Question  of  lien 
for  dead  freight;  but  it  was  held  that  a  clause 
mutually  binding  the  shipowners  and  the  ship, 
and  the  freighter  and  the  cargo  in  a  penalty,  could 
not  be  considered  as  intended  to  give  the  shipowner 
a  lien  for  the  performance  of  the  covenant  in  the 
charter  party  to  load  a  full  cargo.  It  may  be  ob- 
served that  even  where  there  is  an  express  stipula- 
tion to  pay  full  freight,  as  if  the  goods  had  been 
actually  loaded  on  board,  and  that  the  master  shall 
have  the  same  lien  upon  the  goods  actually  on 
board  as  if  the  ship  had  been  fully  laden,  the  case 
may  be  one  of  unliquidated  damages,  for  the 
master  mav  have  filled  the  vacant  space  with  the 
gpoAa  of  other  persons,  and  the  freignter  would  be 
entitled  to  have  any  allowance  for  the  profit  thus 
made.  In  construing  the  charter-party  it  must  be 
assumed  that  the  puiiies  understood  the  meaning 
of  the  terms  they  employed,  and  that,  amongst 


others,  the  term  "  dead  freight"  meant  (accordine 
to  Lord  EUenborough's  definition)  "an  unliqui- 
dated compensation  for  the  loss  of  freight."  The 
freighter  with  this  understanding  agrees  to  load 
on  board  the  respondent's  ship  a  full  and  complete 
cargo  of  cattle  bones,  and  to  ]my  freight  at  the  rate 
of  35«.  sterling  English  per  ton.  He  knows  that, 
if  he  fails  to  perform  his  covenant  to  load  a  full 
and  complete  cargo,  he  will  be  liable  to  the  ship- 
owner in  damages  under  the  name  of  dead 
freight,  and  he  agrees  to  give  the  captain  or  ship- 
owner an  absolute  lien  on  the  cargo  for  all 
freight,  dead  freight  and  demurrage.  Why  should 
not  his  agreement  have  its  intended  effect  P 
This  case  can  hardly  be  considered  to  be  one  of 
unliquidated  damages,  because  the  master,  not 
having  brought  home  any  other  goods  than  those 
of  the  appellant's,  the  proper  measure  of  the  ship- 
owner's claim  appears  to  be  the  amount  of  the 
agreed  freight  which  he  would  have  earned  upon 
the  deficient  quantity  of  210  tons  of  bones.  But 
whether  the  amount  of  his  damages  is  to  be  re- 
garded as  ascertained  or  not,  I  am  of  opinion  that 
the  charter  party  gives  him  a  lien  for  his  claim  on 
account  of  the  deficient  cargo.  Was  this  lien, 
then,  available  against  the  appellants  P  I  quite 
ag^ee  that,  if  they  were  merely  nolders  of  the  Dills 
of  lading  for  valuable  consideration,  the  ship- 
owner would  not  have  been  entitled  to  a  lien  upon 
the  cargo  on  board  the  ship  for  anything  more 
than  the  freight  upon  the  quantity  actually  shipped 
and  brought  home.  But  it  appears  to  me  that 
there  is  evidence  to  show  that  the  charter-party 
was  entered  into  by  their  agents  on  their  behalf. 
The  appellants  were  really  the  charterers ;  and, 
therefore,  although  as  indorsees  of  the  bills  of 
lading  merely,  they  would  not  be  bound  by  the 
stipulation  as  to  lien  in  the  charter-party,  yet,  as 
the  real  charterers,  it  is  binding  upon  them.  I  am 
of  opinion  that  the  interlocutors  appealed  from 
ought  to  Ije  affirmed. 

Lord  Westbi'ry. — My  Lords,  two  questions 
were  argued  at  the  bar :  First,  what  is  the  mean- 
ing of  the  term  "  dead  freight,"  in  respect  of  the 
remedy  which  it  gives  the  shipowner  P  Does  it 
entitle  him  to  say  that  the  deficient  quantity  shall 
be  paid  for  at  the  rate  assigned  per  ton  in  the 
charter-party.  I  think  that  that  would  be  a  very 
unreasonable  construction;  for  if  the  full  freight  had 
been  furnished  to  the  captain,  the  charge  for  board- 
ing and  the  other  outlays  attendant  upon  the  addi- 
tional 210  tons  which  were  wanting,  would  have 
occasioned  some  expenditure  to  the  shipowner.  The 
result,  therefore,  is  that  in  a  charter-party  giving 
no  specific  sum  as  the  amount  to  be  recovered  by 
way  of  compensation  for  dead  freight,  the  ship- 
owner becomes  entitled  only  to  a  reasonable  sum, 
which  is  another  phrase  for  unliquidated  damages. 
The  next  question  is,  whether  considerations  of 
convenience  would  prevent  the  shipowner  from 
having  a  lien  upon  the  cargo,  seeing  that  he  would 
become  entitled  to  retain  it  during  the  time  occu- 
pied in  ascertaining  the  amount  of  the  unliquidated 
damages.  There  may  be  some  inconvemence  in 
that  construction,  but  that  ought  to  have  been 
considered  by  the  parties  when  they  entered  into 
this  express  stipulation.  I  think  it  is  impos- 
sible to  set  up  any  consideration  of  inconvenience 
in  answer  to  the  clear  terms  of  the  contract. 
There  remains  but  one  further  point,  and  that 
is,  whether  the  shipowner  has  a  right  in  re- 
spect of   dead  freight  and  the  damage  pertain- 
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[CUAH. 


ing  to  it,  as  against  an  indorsee  of  the  bill  of 
lading  for  valuable  consideration  ?  Now  that 
has  been  examined  specially  by  my  noble  and 
learned  friend  who  has  just  sat  down,  and  I  agree 
with  him  that,  substantially,  the  present  appellants 
are  not  only  indorsees  of  the  bill  of  lading,  but 
that  in  reality  they  were  bound  as  the  persons 
who  originally  authorised  the  chartering  of  the 
6hip,  and  who  remained  entitled  to  the  benefit  of 
that  charter  party,  and  were  therefore  subject  to 
the  obligations  contained  in  it.  The  result  is  that 
their  title  to  the  bill  of  lading  is  controlled  by 
their  liability  under  the  charter-party.  I  am  of 
opinion  that  the  appeal  is  without  foundation,  and 
EDould  be  dismissed  with  costs. 

Lord  CoLossAY. — My  Lords,  the  important  ques- 
tion here  is  whether,  in  respect  of  this  claim 
for  dead  freight,  there  is  a  right  of  lien.  I 
adopt  tlie  words  of  Sir  Wiluam  Grant  in 
GUuhUme  v.  Blrley  (2  Mer.  401),  where  he  says, 
"  The  (juestion  always  is  whether  there  be  a  right 
to  retain  goods  till  a  given  demand  is  satisfied." 
This  charter-party  says  in  so  many  words  that 
there  shall  be  a  lien  for  freight.  I  agree  that  the 
appeal  should  be  dismissed. 

Judgment  affirmed. 

Solicitors  for  the  appellants,  Simeon  and  Wake- 
ford. 

Solicitors  for  the  respondents,  B.  W.  and  H.  P. 
SJiarp. 

0quits  Courtis. 

— « — 

COTTBT  OF  APFEA]^   IS  CKAHCE&T. 

Bcported  b;  Tbohai  Beooksbisx  and  E.  Stkwabt  Socbk, 
Eaqn.,  Bantisten-at-LBW, 

Jtdy  24  and  25. 

Be  The  Bitbb  Steamer  Comfany  (Limited) 

(Mitchell's  Claim.) 

Statute  of  LimitatioHt — Debt  barred  by— Subsequent 
letter  from  debtor — Beference  to  debt — What  is 
achnowledffment  of— Wluit  promise  to  pay — Letter 
expressly  "  witlunii  prejudtce  " — Effect  of. 

Wliere  a  debt  is  barred  by  the  Statute  of  Limitations, 
there  mutt  he,  in  order  to  take  it  out  of  the  statute, 
one  of  three  things :  (1)  an  acknoioledgment  of  tlis 
debt  from  which  apromite  to  pay  it  must  be  implied  ; 
or,  (2)  an  unconditional  promise  to  pay  the  debt; 
or,  (3)  a  conditional  promise  to  paij  the  debt  in 
teriting,  atid  evidence  that  that  condition  has  beet* 
performed. 

And,  in  ihe  opinion  of  MeUislt,  L.J.,  a  letter  from 
the  debtor  which  is  stated  to  be  "  witltout  preju- 
dice" can  never  be  relied  upon  to  take  tlie  case  out 
tfthe  gtatute :  for  such  a  letter  does  not  amount  to 
a  new  contract,  but  is  m,erehj  an  offer  which,  if 
not  »imply  OMepted  by  the  creditor,  is  intended  to 
have  no  effect  at  aU. 

i»  a  co>Uraet  between  a  steamboat  eompamy  and  a 
thipbuHder  for  the  lupph)  of  certain  vessels  and 
engines  atficed  times,  and  for  payment  by  instal- 
ments, was  contained  a  provi*i<m  that  the  company 
tliould  be  entitled  to  stated  eompensaiion  in  the 
event  of  the  builder's  failure  to  deliver  the  vessels 
at  those  times,  which  compensation  the  company 
x<M»  to  be  ai  liberty  to  deduct  from  the  unpaCd 
inMalmenU. 

It  woe  also  provided  that  all  disputes  slunild  be 
referred  to  three  arbitrators,  one  to  be  appointed 
by  each  party,  and  the  third  by  the  tivo  so  ap- 


pointed. Ultimately  all  tlie  ships,  ^'c,  were 
delivered,  but  in  several  instances  not  at  the  dates 
fleed,  and  wlien  the  builder  made  his  claim  for  a 
considerable  amount  as  due  to  him  on  the  comple- 
tion of  tlie  contract,  tlie  ecnnpany  insisted  on  Oieir 
right  by  way  of  compensation  to  a  sum  which  ex- 
ceeded tJie  amount  of  that  claim.  Corre»pondence 
ensued;  the  company  appointed  an  arbitrator, 
but  the  builder  did  not,  and  it  was  not  in  dispute 
that  the  debt  wotdd  have  been  barred  by  the  statute 
but  for  two  letters  written  by  the  company,  which 
were  relied  on  as  taking  the  case  out  of  its  opera- 
tion. In  one  of  these  the  company  pointed  out 
that  they  had  appointed  an  arbitrator,  hut  that  by 
reason  of  the  builder's  neglect  tlie  arbitration  had 
not  been  proceeded  with ;  and  in  tlie  second  they, 
after  stating  that  tlie  account  sent  in  was  aUogetner 
incorrect  and  omitted  all  the  deductions  and  credits 
to  which  tlie  company  was  entitled,  the  insertion  of 
which  woidd  leave  the  balance  in  their  favour, 
offered,  notwitlistanding,  to  have  aU  accounts  and 
questions  decided  by  arbitration  according  to  tlie 
contract,  and  again  called  on  him  to  concur  in  what 
teas  necessary  with  thai  object.  Tliey  added,  how- 
ever, thai  that  letter  was  "  wholly  wiiliout  preju- 
dice." Tlie  builder  never  complied  with  this 
request,  and  the  matters  were  never  settled  nor 
was  any  fuHher  payment  made.  A  witiding-up 
order  was  made  nearly  three  years  after  this 
second  letter,  and  the  builder  tlien  carried  in  his 
claim  for  proof  against  tlie  estate: 
Held  (reversing  tlie  decision  of  Bacon,  V.C.),  that  the 
debt  was  baired  by  tlie  statute,  for  tluU  the  effect 
of  the  letters  was  rather  to  deny  than  to  admit  in- 
dehtedness ;  that,  therefore,  they  contained  no  un- 
conditional promise  to  pay,  and  that  iftliei/  could 
be  construed  as  containing  even  a  conditional 
promise  to  pay,  the  condition  was  tluU  tliere  slioidd 
be  an  arbitration  to  decide  the  accounts  and  dis- 
putes, with  which  condition  the  builder  had  never 
complied,  and  such  implied  promise  was  to  pay 
only  such  sum  as  tlie  arbitrators  might  find  to  be 
due. 
But  even  if  tlie  letters  had  ammounted  to  an  admis- 
sion of  a  debt  with  a  claim  to  set  off  stiffi,cient  to 
expunge  it,  they  would  not  liave  taken  the  case  out 
of  the  statute  as  an  admission  from  which  a  promise 
to  pay  woidd  be  implied.  And,  altluiugh  from  an 
unconditional  admission  of  indebtedness  a  promise 
to  pay  may  be  implied,  it  is  the  promise  of  pay- 
ment, and  not  tlie  admission,  which  takes  tlie  case 
out  of  t/(«  statute. 
This  was  an  i^peal  by  the  official  liquidator  of  the 
Birer  Steamer  Company  (Limited),  which  is  now 
being  wound-up  in  the  chambers  of  Bacon,  Y.  C, 
against  a  decision  of  bis  Honour,  declaring  that  the 
claim  of  the  respondent,  Mr.  Charles  Mitchell, 
against  the  company  for  certain  steam  vessels, 
engines,  barges,  &c.,  which  he  hod  built  and 
fiiniished  to  them  under  a  written  contract,  several 

C8  before  the  winding-up  commenced,  was  not 
ed  by  the  Statute  of  Limitations,  and  giving 
him  liberty  accordingly  to  go  in  and  prove  the 
amount  of  bis  claim  against  the  estate  of  the  com- 
pany. 

There  was  substantially  no  dispute  as  to  the 
facts.  It  was  acknowledged  that  the  claim  was 
baired  by  the  statute,  but'  it  was  alleged  by  the 
claimant,  and  denied  by  the  official  liquidator,  that 
two  letters,  hereinafter  set  forth,  written  by  the 
company  in  1864  and  1867  respectively,  took  the 
case  out  of  the  statute}  and  it  was  mainly  on  the 
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meaning  and  operation  of  these  letters,  as  an 
acknowledgment  of  the  debt  and  as  promises  to 
par,  that  the  argntnent  turned. 

The  contract  in  question  was  dated  the  12th 
June  1860,  and  thereby  Mr.  Mitchell  contracted  to 
build  for  the  company  certain  steamers  and  barges 
with  boilers,  engines,  &c.,  complete,  according  to 
the  specifications  annexed  to  the  contract.  The 
steamers  and  barges  were  to  be  delivered  to  the 
company  at  various  times,  severally  fixed  by  the 
contract,  between  the  15th  Aug.  1860,  and  the  15th 
March,  18t>l ;  the  prices  were  severally  fixed  for 
«ach  article,  and  were  to  be  paid  by  four  instal- 
ments as  the  construction  progressed. 

The  following  clauses  were  of  important  bearing 
upon  the  decision,  and  were  read  by  Mellish,  L.  J., 
in  delivering  judgment : 

In  cue  the  said  steamers,  engines,  boilers,  and  barges 
respectively  shall  not  be  finished  and  shipped,  or  ready 
for  shipment,  in  London  or  Liverpool,  on  or  before  the 
said  several  times  herinbefore  stipulated,  the  said  builder 
shall  pay  to  the  said  company  an  agreed  compensation  in 
the  amoants  following — that  is  to  say,  for  ever^  fifteen 
days'  delay  in  the  dehvery  of  the  engines  and  boilers  the 
Bom  of  1001.  for  each  two  pairs  of  engines,  and  for  every 
fifteen  days'  delay  in  the  delivery  of  a  steamer  or  barge, 
the  sum  of  501.  for  each  snoh  steamer  or  barge,  which 
compensation  shall  be  liquidated  and  ascertained  damages, 
and  shall  not  be  in  the  nature  of  a  penalty,  and  shall  or 
may  be  deducted  or  retained  oat  of  any  then  unpaid 
instslments  of  the  said  purohase  moneys.  .  .  .  And  it  is 
hereby  lastly  agreed  and  declared  that  in  the  event  of 
an^  dispnte  relative  to,  or  in  any  wise  concerning,  the 
building  and  finishing  in  England,  or  the  patting  together 
and  completing  in  working  order  in  Calcutta,  of  the  said 
steamers  or  barges,  or  any  of  them,  or  the  construction 
or  meaning  of  these  presents,  or  the  non-fulfilment  of  any 
of  the  conditions  in  the  foregoing  contract,  or  in  the 
specifications  or  inventory,  or  in  any  other  manner  con- 
cerning these  presents,  by  the  one  party  or  representa- 
tives of  the  one  party  against  the  other,  the  same  shall, 
frrm  time  to  time,  when  and  as  such  dispntes  arise,  be 
Inferred  to  the  arbitration  of  three  indifferent  persons, 
one  to  be  named  by  each  party  to  the  dispute,  and  the 
third  by  the  two  so  chosen  ;  the  arbitration  to  take  place 
in  London,  and  the  award  of  such  arbitrators,  or  any  two 
<rf  them,  shall  be  final  and  conclusive,  and  binding  upon 
the  parties  in  difference.  And  in  case  either  party  shall 
neglect  or  refnse  for  the  space  of  twenty-one  days  after 
notice  in  writing  given  by  the  other  of  them  for  that 
porpose  to  join  in  such  appointment  of  arbitrators  as 
aforesaid,  it  shall  be  lawful  for  the  arbitrator  to  be 
chosen  by  the  party  giving  such  notice  to  associate  with 
himself  another  fit  and  proper  person  as  arbitrator,  and 
the  two  shall  appoint  a  third,  as  before  n;entioned ;  and 
after  hearing  tlie  parties,  or  ex  parte,  in  case  of  non- 
attendance  (^  either  of  them  after  snch  notice  as  snch 
arbitrators,  or  any  two  of  them,  shall  think  reasonable, 
the  said  arbitrators,  or  any  two  of  them,  shall  make  an 
award,  which  award  shall  be  as  binding  and  effectual  as 
if  the  same  had  been  made  by  the  arbitrators  appointed 
under  the  first  part  of  this  clause ;  and  to  give  affect  to 
ttiis  olanse  the  submission  hereby  authorised  may  be 
made  a  role  of  Her  Majesty's  Conrt  of  Qnoen's  Bench  in 
England. 

The  construction  of  the  specified  articles  was  pro- 
oeeded  with,  many  sums  were  paid  by  the  com- 
pany, and  ultimately  the  whole  of  the  goods  con- 
tracted for  were  delivered  by  Mr.  Mitchell,  but 
few,  if  any,  were  delivered  at  the  times  fixed  by 
the  contract.  At  the  close  of  the  transaction 
Mitchell  claimed  that  a  balance  of  upwards  of  60002. 
was  due  to  him ;  the  company,  however,  insisted 
that  the  sums  to  which  they  were  entitled  under 
the  compensation  clauses  exceeded  the  amount  of 
his  claim,  and  consequently  that  he  was  indebted 
to  the  company,  and  not  the  company  to  him. 

Correspondence  and  negotiations  took  place  be- 
tween the  parties,  the  company  offering  to  refer 


the  matter  in  accordance  with  the  arbitration 
clause,  and  actually  appointing  a  gentleman  of  the 
Common  Law  Bar  as  their  arbitrator ;  but  Mr. 
Mitchell,  for  various  reasons  (among  them  that  he 
objected  to  counsel,  and  desired  a  pui-ely  mercan- 
tile arbitrator),  refused  or  omitted  to  make  any 
appointment,  and  thus  an  arbitration  was  never 
proceeded  with.  It  was  under  these  circumstances 
that  the  letters  in  question  were  written,  and  as 
the  last  payment  to  Mr.  Mitchell  was  made  in 
April  1862,  they  were  relied  on  by  him  as  taking 
the  case  out  of  the  operation  of  the  statute. 

The  first  was  written  by  the  solicitors  of  the 
company  on  the  15th  June,  1864,  and  so  far  as  it 
is  necessary  to  state  it,  was  as  follows  : — "  We  ind 
that  we  long  since  named  our  arbitrator.  You 
then  proposed  to  let  one  arbitrator  act  for  both 
sides,  and  we  were  willing  to  allow  the  arbitrator 
we  had  originally  named  to  act  alone.  He  is  a 
man  of  the  first  position,  and,  we  need  not  say,, 
wholly  unconnected  with  the  parties  in  the  case, 
on  which  he  has  never  been  in  the  remotest  man- 
ner consulted.  The  final  arrangements  for  the- 
reference  therefore  rest,  and  have  rested,  with  yon." 
The  second  letter  was  not  written  until  two  years 
and  a  half  afterwards — viz.,  on  the  19th  Feb.,  1867 ; 
it  was  from  the  managing  director  of  the  company, 
and  was  in  these  terms : — 

I  am  directed  by  the  board  of  this  company  to  inform 
von  that  a  paper  has  been  received  at  this  office,  without 
letter  or  explanation  of  any  kind,  purporting  to  be  ik 
memorandum  of  account  between  you  and  this  company, 
which  is  altogether  incorrect,  both  in  principle  and 
detail,  omitting  all  deductions  and  credits  to  which  this 
company  are  entitled,  and  which  would  leave  the  balance- 
considerably  in  their  favour.  I  am,  however,  authorised 
to  say  that  this  company  are  still  willing,  as  they  have  all 
along  been,  to  have  all  accounts  and  questions  between 
yon  and  them  decided  by  arbitration  according  to  yonr 
contract,  and  they  again  call  upon  you  to  concur  with 
them  in  the  necessary  steps  for  that  purpose.  They  long 
since  named  an  arbitrator  on  their  i>art,  bnt  they  oonla 
not  get  you  to  do  what  was  necessaty  on  yonis,  and  th» 
reference  was  therefore  never  proceeded  with.  Thia,tof 
coarse,  is  wholly  without  prejadice. 

The  company  was  not  wound-up  until  Nov.  1869, 
but  up  to  that  time  Mitchell  had  not  appointed  an 
arbitrator,  nor  had  anything  further  been  done, 
except  the  writing  of  letters,  towards  the  settle- 
ment of  the  dispute.  From  the  date  of  the  last 
payment  there  had  been  nothing  in  the  way  either 
of  admission  of  any  indebtedness  or  of  promise  to- 
pay,  unless  the  two  letters  could  be  construed  to 
have  such  an  efiect,  and,  when  Mr.  Mitchell  carried 
in  his  claim  against  the  estate,  the  ofiioial  liqui- 
dator resisted  it,  on  the  ground  that  it  was  barfed 
by  the  statute.  The  learned  Vice-Chancellor  was,, 
however,  of  opinion  that  the  letters  were  amply 
sufficient  to  take  the  case  out  of  its  operation,  and 
amounted  to  a  clear  acknowledgment  of  the  claim,, 
and  he  accordingly  made  the  order  above  stated, 
from  which  the  official  liquidator  appealed. 

Bagakawe  and  Bay  (of  t^e  Common  Law  Bar) 
supported  the  appeal. 

Little,  Q.C.  and  William  Pearton  supported  his 
Honour's  order. 
The  following  authorities  were  referred  to  : 

Tanntr  v.  Bmart,  6  B.  A  C.  606  ; 

Ev*rttt  V.  fiobtnMn,  1  £U.  &  £U.  16 ;  32  L.  T.  Bep.  74 ; 

Bmilh  V.  ThoTM,  18  Q.  B.  148: 

Swan  V.  Bmaell,  2  B.  &  Aid.  759 ; 

OolUge  V.  Horn,  3  Bing.  119  ; 

Bales  V.  Stevenson,  9  Jar.  N.  S.  301 ;  7  L.  T.  Bep. 
N.  8. 317 ; 


Prance  v.  Sympson,  Kay,  678 ; 
Courtenay  v.  WUliams,  3  Hare,  550 ; 
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Bidmtt  ▼.  Uaton,  2  H.  &  N.  306 ;  29  L.  T.  Bep.  213 : 
ChnZy*  ▼.  Dol&y,  4  Y.  ft  CoU.  238 ; 
1  Jae.  1.  «.  16; 
»  Qeo.  4, 0. 14. 

Without  calling  for  a  reply. 

Lord  Jostioe  Meujsh  said : — ^This  is  a  claim  by 
Mr.  Chas.  Mitchell  against  the  Biver  Steamer 
-Company  (Limited),  and  it  is  substantially  a  claim 
for  the  price  of  certain  ships  which  he  had  sold  to 
the  company.  The  defence  to  the  claim  is  ander 
the  Statute  of  Limitatiims,  and  the  question  is 
■whether  the  claim  is  barred  by  the  statute.  Now 
it  is  admitted  that  a  great  deal  more  than  six 
jrears  have  elapsed  since  the  ships  were  delivered, 
and  the  claim  accrued,  but  it  is  said  that  there  are 
certain  letters  which  contain  an  admission  sn£B- 
cient  within  the  stat.  of  0  Geo.  4,  c.  14,  to  take  the 
case  out  of  the  Statute  of  Limitations.  Now  it  is 
perfectly  settled  law  what  are  the  description  of 
letters  which  will  take  a  case  out  of  the  statute, 
and  I  will  read  what  is  laid  down  by  Jerris,  C.J., 
in  his  book  called  "  Jerris's  New  Rules,"  which, 
when  I  was  early  at  the  bar,  we  were  constantlr 
in  the  habit  of  quoting,  and  I  find  it  cited  with 
approbation  by  Lord  Campbell  and  Wightman,  J., 
in  the  case  of  Everitt  v.  Moblngon,  which  was  re- 
ferred to  in  the  argument.  What  Jervis,  C.J.,  lays 
down,  is  this :  "  Before  this  statute  "  (that  is,  9  G«). 
4,  c.  14),  "  not  only  a  verbal  promise  to  pay  a  debt 
more  than  six  years  old,  but  a  bare  unconditional 
acknowledgment  of  its  subsistence  made  within 
six  years  before  action  brought,  has  been  held 
sufficient  to  take  this  case  out  of  the  stat.  1  Jac  1, 
c.  16,  B.  3.  But  now,  in  order  to  revive  the  liability 
of  the  debtor  after  the  expiration  of  the  six  years 
by  subsequent  acknowledgment  or  promise,  there 
must  be  proof  of  some  writing  signed  by  himself, 
either  containing  an  express  promise  to  pay  the 
-debt,  or  being  in  terms  from  which  an  uncon- 
ditional promise  to  pay  is  necessarily  to  be  im- 
plied. If,  therefore,  the  writer,  although  he  admits 
the  existence  of  a  debt,  refuses  to  pay  it,  reserving 
the  matter  for  future  consideration,  or  referring 
the  creditor  to  some  third  person  for  payment,  or 
the  like,  this  will  not  be  sufficient  to  prevent  the 
operation  of  the  statute." 

That  being  the  rule,  there  must  be,  in  order  to 
take  the  case  out  of  the  statute  one  of  the  three 
following  things :  Either  there  must  be  an  ac- 
knowledgment of  the  debt  from  which  a  promise 
to  pay  it  must  be  implied;  or,  secondly,  there 
must  be  an  unconditional  promise  to  pay  the  debt ; 
or,  thirdly,  there  must  be  a  conditional  promise  to 
pay  the  debt  in  writing,  and  evidence  that  that 
condition  has  been  performed. 

Now  the  nature  of  the  case  is  this : — The  claim 
arises  under  a  contract  for  the  building  of  certain 
ships,  and  the  contract  contained  two  clauses  which 
have  been  referred  to  in  the  argument,  and  which 
are  material  to  be  considered.  The  former  was  a 
clause  by  which  in  case  the  steamers,  engines, 
boilers,  and  barges  respectively  should  not  be 
furnished  or  shipped,  or  ready  for  shipment,  at 
the  several  times  stipulated,  the  builder  should 
pay  an  agreed  compensation  set  forth  in  the 
contract,  which  compeusation  was  to  be  liquidated 
and  ascertained  damages,  and  not  in  the  nature  of 
a  penalty,  and  might  be  deducted  and  retained  out 
of  any  then  unpaid  instalments  of  the  purchase 
money.  [His  Lordship  then  read  the  greater  part 
of  the  clause,  secondly  above  stated,  of  the  con- 
tract, which  provided  for  a  reference  to  arbitration 


of  any  dispute  that  might  arise,  and  he  proceeded 
thus  :]  There  being  that  agreement,  after  the  ships 
had  been  delivered  a  claim  was  made  for  the  price, 
and  the  company  at  once  set  up  as  an  answer  that 
the  ships  had  not  been  deliv.ered  by  the  times 
specified;  that  certain  sums  had  become  due, 
under  the  clause  which  I  last  read,  by  way  of 
compensation,  which  they  were  entitled  to  deduct 
from  this  price,  and  they  steadily  said  all  along 
that  these  sums  exceeded  the  balance  which  re- 
mained in  respect  of  the  instalments,  and,  there- 
fore, that  nothing  remained  due  to  Mr.  Mitchell. 
The  builder,  of  course,  controverted  that,  and  that 
was  really  the  substantial  dispute  between  them. 
Then  a  correspondence  went  on,  and  then  the  com- 
pany insisted  that  the  matter  should  be  decided  by 
arbitration ;  and  they  were  perfectly  entitled  to 
insist  on  this,  because  it  is  quite  clear  that,  if  an 
action  had  been  brought,  inasmuch  as  the  com- 
pany were  ready  and  willing  to  refer  it  to  arbitra- 
tion, that  action  would  have  been  stopped  under 
the  Common  Law  Procedure  Act,  and  the  parties 
would  have  been  obUged  to  have  had  the  matter 
referred  to  arbitration.  The  company  were  per- 
fectly willing  to  have  had  the  matter  referroa  to 
arbitration,  indeed  they  went  so  far  as  to  appoint 
an  arbitrator,  and  they  in  writing  required  the 
builder  to  appoint  another  arbiti'ator.  He  does 
not  choose  to  ao  it,  and  the  company  do  what  they 
were  perfectly  entitled  to  do,  and  they  appoint  a 
barrister  as  their  arbitrator.  The  builder  then 
says,  "  I  will  only  have  a  mercantile  arbitration, 
and,  therefore,  I  will  not  appoint  a  second  arbi- 
trator." Time  goes  on  until  a  period  of  six  years 
has  elapsed,  and  then  we  come  to  the  two  letters 
which  are  substantially  relied  on  by  the  claimant 
as  constituting  a  promise  Hufiicient  to  take  the 
case  out  of  the  statute.  [His  Lordship  having 
read  the  two  letters  already  set  forth,  of  date  the 
15th  June  1864,  and  the  l9th  Feb.  1867  respec- 
tively, continued  as  follows :]  Now,  the  question 
is,  Does  either  of  these  two  letters  take  the  case  out 
of  the  statute  ?  First  of  all,  beyond  all  question 
they  do  not  contain  an  admission  of  any  debt ;  on 
the  contrary,  it  appears  to  me  that  they  deny  that 
there  was  any  debt.  The  Vice-ChanceUor  appears 
to  have  thought  that  they  amounted  to  saying, 
"  We  admit  we  owe  you  a  debt,  but  we  have  a  set- 
oft  which  is  sufficient  to  countervail  it  ?"  Now,  I 
do  not  think  that,  even  it  the  letters  did  amount  to 
that,  it  would  be  sufficient  to  take  the  case  out  of 
the  statute,  as  an  admission  from  which  a  promise 
to  pay  could  be  implied ;  because  it  is  not  the  ad- 
mission that  there  is  a  debt  which  takes  the  case 
out  of  the  statute,  it  is  the  promise  to  pay.  al- 
though from  an  unconditional  admission  a  promise 
to  pay  may  be  implied.  But  when  we  look  at  the 
terms  of  this  agreement,  that  the  company  were 
entitled  to  deduct  the  sums  which  became  due  to 
them  on  account  of  the  delay,  as  liquidated 
damages  which  were  to  be  paid  for  the  delay  in 
delivering  the  ships  and  the  engines,  from  the 
sum  which  they  were  to  pay  for  the  ships,  it  is 
Quite  clear  that  the  second  letter  amounts  to  a 
denial  of  the  debt.  It  does  not  depend  upon  the 
statute  of  set-oft.  If  the  statute  of  set-off  had  never 
passed,  that  would  have  been  a  perfectly  good  de- 
fence. If  the  sums  became  due  for  the  delay  prior  to 
the  time  when  the  instalments  became  due  (and  I 
should  rather  suppose  they  did  become  due  before 
the  last  of  the  instalments  became  payable),  then 
it  would  be  a  simple  defence   unaer  a  plea  of 
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"neyer  indebted;"  that  the  defendant  never 
became  indebted  at  all.  Bnt  if  it  were  not  so,  no 
donbt  it  would  have  to  be  Bpecially  pleaded; 
then  it  would  not  be  a  plea  of  set- off,  but  a 
plea  that,  nnder  the  terms  of  the  contract  when 
these  events  happened,  they  were  not  to  be  liable  to 
pay.  It,  therefore,  appears  to  me  to  be  quite  clear 
that  these  letters  do  not  contain  any  admission  of 
a  debt. 

Then,  secondly,  do  thev  contain  any  oncon- 
ditioual  promise  to  pay  ?  It  appears  equally  clear 
to  my  mind  that  they  do  not  contain  an^  uncon- 
ditional promise  to  pay,  because,  denymg  that 
there  was  a  debt,  they  plainly  mean  to  say  we  do 
not  consider  ourselves  liable  to  pav  anything. 
But  then,  do  they  contain  a  conditional  promise  to 
pay,  and  what  is  it  ?  The  only  conditional  pro- 
mise to  pay  that  can  be  alleged  is  a  promise  to  pay 
the  sum  which  the  arbitrator  mignt  find  on  the 
arbitration,  and  it  appears  to  me  clear  that  no 
other  terms  can  possibly  be  implied.  They  do  not 
mean  to  promise  to  pay  any  sums  which  a  court 
of  law  or  equity  might  have  found  due,  or  any 
sum  which  might  be  found  due  otherwise  than  by 
the  arbitration.  By  the  terms  of  the  contract  they 
were  entitled  to  insist  that  their  claim  should 
be  decided  by  arbitration,  and  by  arbitration  only. 
And  the  company  had  been  apparently  always 
willing  to  have  an  arbitration.  There  is  not  the 
least  suggestion  that  there  was  any  delay  on  their 
part  in  aereeiiig  to  arbitration.  It  was  solely  and 
entirely  the  fault  of  Mr.  Mitchell  that  during  all 
this  long  period  of  years  no  arbitration  was  ever 
had,  and  that  the  matter  never  came  to  be  decided. 
_  Construing  these  letters  fairly,  the  real  ques- 
tion, as  it  appears  to  me,  to  be  determined  is — do 
they  amount  to  a  promise  to  pay  anything  which 
may  be  decided  within  six  years  to  oe  due,  so  as 
in  iact  to  give  the  claimant,  Mr.  Mitchell,  six  years 
from  the  time  of  reading  each  of  those  letters  re- 
spectively, for  him  to  appoint  an  arbitrator,  or  do 
they  fairfy  mean.  If  you  will  appoint  an  arbitrator 
within  a  reasonable  time,  if  you  will  now  do  it, 
departing  altogether  fi?om  what  you  have  hitherto 
done  (for  up  to  this  moment  you  have  never  ap- 
pointed an  arbitrator),  but  if  you  will  now  appoint 
him  within  any  reasonable  time,  then  we  will  go 
on  to  arbitration,  and  if  the  arbitrators  find  against 
us  we  will  pay  what  is  found  by  the  arbitration. 

Now  it  appears  to  me  that,  construing  these  letters 
fairly,  they  certainly  do  only  mean,  "  If  you  will 
come  at  once  and  agree  to  arbitration,  at  any  rate 
within  a  reasonable  time  "  (and  there  is  a  reference 
in  tlie  letter  of  the  19th  Feb  to  the  contract  itself), 
"  then  we  will  waive  any  objection  on  the  ground 
of  your  omission  hitherto ;  and  we  are  still  willing, 
as  we  have  all  along  been,  to  have  all  the  accounts 
as  between  yon  and  us  decided  by  arbitration, 
according  to  your  contract."  Now,  what  was  the 
contract  f  The  contract  was  that  within  twenty- 
one  days  after  the  nomination  of  an  arbitrator  by 
one  party,  the  other  party  should  do  the  same. 
The  company  state  they  have  a  power,  no  doubt, 
if  they  please,  to  appoint  a  second  arbitrator 
themselves,  bnt  they  aid  not  choose  to  avail  them- 
selves of  that,  and  I  think  they  were  perfectly 
entitled  to  say  they  would  not  avail  themselves 
of  it,  for  that  is  not  a  fair  way  of  deciding 
any  question,  and  probably  any '  such  decision 
would  have  been  set  aside  if  they  had  attempted 
so  to  obtain  it.  Therefore  they  did  not 
attempt  to  appoint  a  second  arbitrator,  but  they 


said,  "  If  you  will  now  come  in,  and  according  to 
your  contract  appoint  an  arbitrator,  we  will  go 
on  with  it."  No  answer  is  given  to  that  letter, 
and  the  winding-up  does  not  take  place  until  Nov. 
1869,  that  is  to  say,  much  more  than  two  years 
after  the  writing  of  that  letter.  Then  was  not  the 
reasonable  time  gone  for  appointing  a  fresh  arbi- 
trator ?  Was  there  any  promise  to  pay  what  an 
arbitrator  might  find  to  be  due  if  he  was  not 
appointed  until  two  and  a  half  years  had  elapsed? 
It  appears  to  me  that  such  would  not  be  a  fair  and 
proper  construction  of  that  letter,  and  that,  there- 
fore, if  it  is  a  promise  to  pay  at  all,  it  is  a  promise 
to  pay  on  a  condition  which,  as  it  appears  to  me, 
has  never  been  performed. 

As  to  this  letter  of  the  19th  Feb.,  there  is  this 
further  objection,  that  it  is  stated  to  be  "  without 
prejudice.  It  is  hardly,  perhaps,  necessary  to 
give  a  direct  decision  on  tnat,  because  probably; 
from  the  letter  of  the  15th  June,  the  promise  to  go 
to  arbitration,  provided  an  arbitrator  was  appointed 
within  a  reasonable  time,  might  be  inferrea  as  well 
as  from  this  letter  of  the  19th  Feb.  But  I  am 
strongly  of  opinion,  although  it  is  not  absolutely 
necessary  to  decide  the  point  in  this  case,  that  a 
letter  that  is  stated  to  oe  "  without  prejudice" 
cannot  be  relied  upon  to  take  the  case  out  of  the 
Statute  of  Limitations,  because  no  letter  can  take 
the  case  out  of  the  Statute  of  Limitations  unless  it 
is  reUed  upon  as  a  new  contract.  If  a  nan  says 
that  his  letter  is  "  without  prejudice,"  it  is  tanta- 
mount to  saying :  "  I  do  not  intend  to  make  a  con- 
tract by  this  letter;  I  make  you  an  offer,  which 
yon  may  accept  or  not,  as  you  like ;  but  if  you  do 
not  accept  it,  it  is  to  have  no  effect  at  all,  and  I  do 
not  mean  to  make  any  fresh  contract."  It  appears 
to  me  not  at  all  a  (Question  of  bad  faith,  but  one 
depending  on  the  simple  construction  of  a  letter, 
that  when  a  man  says  m  his  letter  that  it  is  to  be 
"without  prejudice,  it  ought  not  to  be  construed 
as  making  a  new  contract,  which  was  not  in  his 
mind  at  all  at  the  time.  A  variety  of  cases  have 
been  cited,  but,  in  my  opinion,  there  is  not 
any  one  sinprle  case  that  is  not  perfectly  within 
the  rule  of  law  and  construction  which  was  laid 
down  by  Jervis,  C.J.,  which  I  have  referred  to 
The  case  most  relied  upon  was.a  case  before  Wood, 
V.C,  of  Prance  v.  Sympsan.  There  the  Vice- 
Chancellor,  as  it  appears  to  me,  acted  strictly  in 
accordance  with  the  rule.  That  was  the  case  of 
taking  an  account  which  could  only  be  taken  in  a 
court  of  equity,  and  there  was  a  letter  admitting 
that  the  account  must  be  taken,  and  that  there  was 
a  right  to  have  the  account  taken.  From  that  the 
Vice-chancellor  inferred  that  there  was  a  promise 
to  pay  what  might  be  found  due  on  the  taking  of 
that  account.  Just  as  here,  you  might  infer  from 
the  promise  to  concur  in  a  reference  to  arbitration, 
a  promise  to  pay  what  the  arbitrators  might  have 
found  due,  provided  the  arbitration  was  made  in 
accordance  with  what  had  been  promised.  With 
that  all  the  other  authorities  are  perfectly  consis- 
tent. Of  course  you  may  cite  a  variety  of  cases,  and 
certain  questions  may  be  raised  whether  the  judges 
have  properly  acted  on  the  rules  which  have  been  laid 
down.  But  the  rules  are,  I  apprehend,  perfectly 
clear  and  perfectly  settled.  You  must  either  have 
an  admission  of  the  debt  from  which  a  promise  to 
pay  may  be  implied,  or  you  must  have  an  absolute 
promise  to  pay,  or,  thirdly,  you  must  have  a  con- 
ditional promise  to  pay,  and  if  it  is  a  conditional 
promise  to  pay,  you  must  prove  that  the  condition 
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was  performed.  There  is  in  these  letters  at  the 
most,  in  my  opinion,  a  conditional  promise  to  pay, 
and  that  condition  has  not  been  performed.  There- 
fore, iu  my  opinion,  the  case  is  not  taken  oat  of  the 
statute,  and  the  company  are  entitled  to  the  benefit 
of  it. 

Lord  Justice  James  said:  I  am  of  the  same 
opinion. 

Solicitors  for  the  official  liquidator  appealing, 
Parker  and  Clarke. 

Solicitors  for  the  respondent,  Mr.  Mitchell, 
Symes,  Sandihtndg,  Humjmrey. 


BOUiJS  OOtT&T. 

Beportod  by  H.  Fiat,  Eaq.,  B*rriat«r4tt-£kw. 

July  14  ajtd  15. 
Hakcock  v.  Clavey. 

WiU—Cou»truction—Gift  of  "  H.  HiU  Ettate"  to 
A. — Gift  over  if  A.  ghouli  die  without  an  Iteir — 
Estaie  tail — Fee  simple. 

By  hie  will,  made  in  1835,  a  tettator  gave  the  H. 
Hill  estate  to  his  grandson  A. ;  and  should  A.  die 
tvithoul  an  lieir  ho  desired  that  the  said  H.  HiU 
estate  should  be  giveii  to  his  grandsoits  B.  and  C. 

Held,  that  A.  took  an  estaie  tail  and  not  the  fee 
simple,  for  the  words  "  wiilunU  an  lieir "  must 
mean  "  without  an  heir  of  his  body,"  inasmiieh  as 
the  persons  to  whom  ttie  gift  over  was  made  were 
capable  of  being  A.'s  collateral  Iteirs. 

J  AXES  Sheffard  made  bis  will  dated  the  16th 

Sept.  1835,  in  the  following  words  (omitting  the 

fonnal  parts) : 

Fini,  I  give  and  b«qneatli  all  tliat  I  may  be  poasesaed 
of  at  the  time  of  my  deoeaae  to  mj  wife  ^iiabeth  Shep- 
patd  on  ooodition  of  her,  the  saia  Elizabeth  Sheppard, 
ni«int«ining  ooi  Bon  Joseph  Sheppard  till  her,  the  eaid 
Elizabath  Sheppard'a  decease,  after  which  I  desire  that 
the  aforesaid  Joseph  Sheppard  shall  receive  the  snmof  121. 
per  year  from  Hyatt's  Bui  Estate  dnring  his  life,  after 
whioii  it  is  my  will  and  desire  that  the  said  Hyatt's  Hill 
Estate  with  the  honses,  gardens,  and  all  belonging  theretu, 
shall  be  nven  to  Henry  Sheppard  my  grandson.  I  also 
will  and  desire  that  all  the  piodnce  of  the  above  named 
Hyatt's  Hill  Estate  over  and  above  121.  per  year  daring 
my  son  Joseph's  life  and  from  the  time  he  becomes  in 
possession  thereof  (ne)  [and  I  fnrther  will  that  all  ex- 
penses attending  the  above  named  Hyatt's  Hill  Estate 
be  paid  from  the  overplus  after  my  son  Joseph's  receival 
of  the  121.  per  year  as  above  stated]  be  given  to  my 
daughter,  Nelly  Hanoook,  on  condition  of  my  son 
Joseph's  death,  before  my  gtandson,  Henry  Sheppard, 
■baU  have  obtain  (tie)  the  age  of  thirty  years.  I  desire 
that  mydanghter  Nelly  Huioook  receive  the  overplus 
of  Hratt'a  Hul  Estate  until  he  the  said  Henry  Sheppard 
obtam  the  age  of  thirty  years,  allowing  the  expenses  as 
above-Bamed.  Should  the  above-named  Henry  Sheppard 
die  witbont  an  heir,  I  desire  the  said  Hyatt's  Hill  Estate 
to  be  given  to  my  grandsons,  Edward  James  Handcock 
and  Henry  Facer.  After  the  death  of  my  wife,  it  is  my 
will  and  desire  that  the  paddock  of  land,  two  tenements, 
onthonaea,  two  gardena,  called  Priors,  also  one  house, 
onthonses  and  garden,  called  Bobins's,  all  of  which  is 
aitoatedin  Ea8tEnd,intheparishof  Stoke-lane,otherwise 
Stoke  St.  Michael,  be  given  to  Frances  Facer,  of  Stoke- 
luie,  and  after  the  death  of  my  aaid  wife,  I  will  and 
beqaeath  the  three  tenementa,  with  onthonses  and  two 
gardens,  belonging  thereto,  and  which  is  situated  at 
Withey  Brook,  ui  the  puiah  of  Stoke-lane,  to  my  danghter 
Nelly  Hancock.  I  also  desire  that  the  above-named 
Nelly  Hancock  ahall  receive  nothing  from  Hyatt'a  Hill 
Estate  after  my  above-named  grandaon,  Henry  Sheppard, 
obtains  the  age  ot  thirty  years. 

Joseph  Sheppard,  who  was  the  heir-at-law  of 
the  testator,  cbed  in  1842,  a  bachelor  and  int«s- 
tate,  leaving  Henry  Sheppcod  his  heir-at-law. 


Henry  Sheppard  died  without  issue  in  1869, 
having  in  his  lifetime  conveyed  the  Hyatt's-liill 
estate  by  way  of  mortgage  to  the  defendant. 

Henry  Facer  died  in  1842  in  infancy,  and  Ed- 
ward James  Hancock,  died  in  1864  a  bachelor 
and  intestate,  leaving  William  Hancock  his  heir- 
at-law,  who  claimed  to  be  entitled  to  Hyatt's-hill 
estate  subject  to  the  mortgage. 

The  present  suit  was  instituted  by  William  Han- 
cock against  the  mortgagee,  prajring  that  the  tes- 
tator's will  might  be  established,  that  it  might  be 
declared  that  upon  the  true  constmction  of  the 
will  the  plaintiff  became  upon  the  death  of  Henry 
Sheppard,  entitled  to  Hyatt's-hill  estate,  and  seek- 
ingto  redeem  the  defendant. 

The  plaintiff's  case  was  that  Henry  Sheppard 
only  took  an  estate  tail  under  the  will,  while  the 
defendant,  on  the  contrary,  maintained  that  Henry 
Sheppard  took  the  fee  in  the  property  under  the 
will. 

Souihnaie,  Q.C.  and  Dyne  tor  the  plaintiff. — ^The 
words  of  the  gift  to  Henry  Sheppard  would  indeed 
give  him  the  fee,  but  for  the  suDsequent  gift  over, 
but  as  the  persons  to  whom  the  gift  over  in  the 
event  of  Henrv  Sheppard  dying  without  an  heir 
were  capable  of  being  his  heirs,  we  submit  that  the 
effect  of  the  gift  over  was  to  cut  down  Henry  Shep- 
pard's  fee  simple  into  an  estate  tail,  for  "  although 
a  devise  over  after  a  dying  without  heirs  is  in 
general  void,  yet  this  nue  is  not  without  excep- 
tions ;  for  if  the  person  to  whom  the  limitation  over 
is  made  be  a  relation  of  and  capable  of  being  col- 
lateral heir  to  the  first  devisee,  in  that  case  the 
first  devisee  takes  only  an  estate  tail ;  because  the 
limitation  over  to  the  collateral  heir  plainly  denotes 
that  only  lineal  heirs  could  have  been  intended:" 
Bntler'a  Feame  Cent.  Bem.  9th  edit.  p.  466 ; 
Hatch  V.  Bluek,  6  Taunt  485  : 
H  ebb  V.  Hearinp,  Cio.  Jao.  415 ; 
Morgan  v.  Qrimths,  Cowp.  234 ; 
Barris  v.  Dams,  1  CoU.  416 ; 
6  Cruise's  Dig.  4th  edit.  p.  271. 
It  is,  therefore,  we  submit,  clear  that  Henry  Shep- 
pard took  only  an  estate  tail  in  the  property,  and, 
although  the  gift  over  is  to  Edwara  James  Han- 
cock and  Henry  Facer  simply  without  any  words 
of    limitation,    yet    we    submit,    that    the    word 
"  estate,"  which  is  used  to  describe  the  property, 
was  sufficient  to  give  them  the  fee  on  the  death  of 
Henry  Sheppard  without  issue.    In  Bailis  v.  Oale 
(2  Ves.  Sen.  48)  the  words,  "I  give  to  my  son 
Charles  Gale  all  that  estate  I  bought  of  Mead," 
were  held  to  pass  the  fee.     In  Randall  y.  Tuehin 
(6  Taunt.  410),  where  a  devise  to  A.  of  "  all  my 
freehold  estate,  situate  in  Prince's-street,"    was 
held  to  pass  the  fee,  Gibbs,  C. J.,  at  p.  416,  says  : 
"  The  word  '  estate '  is  here  used  in  the  operative 
part  of  the  devise;  not  introduced  incidentally 
after  the  devising  part  is  perfected,  but  introduced 
in  the  devise  itself.    It  is  admitted  by  the  counsel 
for  the  plaintiff  that  the  word  carries  a  fee,  unless 
other  parts  of  the  will  restrain  its  effect."     In  the 
same  case.  Heath,  J.  says,  at  p.  418 :  "  The  principle 
is,  that  where  the  word  "  estate  "  is  an  operative 
word,  it  passes  a  fee,  and  to  try  whether  it  be 
operative  or  not,  the  test  is,  to  strike  it  out  of  the 
will,  which  test  being  applied  here,  the_  devise 
becomes  nonsense."    This  rule  is  recognised  in 
many  other  cases,  of  which  we  will  only  name 
Chiehetter  v.  Oxendon,  4  Taunt  176  j 
White  V.  Coram,  3  K.  di  J.  652 ; 
Doe  V.  White,  1  Ex.  526. 
We,  therefore,  submit  that  the  plaintiff,  as  heir 
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at-Iaw  of  the  survivor  of  Edward  James  Hancock 
and  Henry  Facer  became,  on  the  death  of  Henry 
Sheppard,  and  now  is,  entitled  to  the  fee  simple  in 
Hyatt's  Hill  estate,  subject  to  the  mortgage. 

Jesscl,  Q.C.  and  Freeman,  for  the  defendant. — 
The  present  case  is  not  governed  by  any  of  those 
which  have  been  cited.  The  cases  in  which  a 
devise  in  fee  has  been  held  to  be  cut  down  to  an 
estate  tail  by  a  gift  over  on  death  without  heirs, 
are  all  cases  in  which  the  gift  in  the  first  instance 
was  to  the  original  devisee  and  his  heirs.  But  the 
will  in  this  case  was  written  by  the  t«stator  him- 
self, who  was  evidently  an  ignorant  man,  and  we 
submit  that  authorities  can  be  of  little  use  in  con- 
struing such  an  untechnical  document.  We  con- 
tend that  it  was  the  testator's  intention  to  give  the 
fee  to  Henry  Sheppard,  and  that  being  so  the 
devise  over  was  void.  The  words  "  Hyatt's  Hill 
estate"  do  not  give  the  grandson  the  fee,  being 
merely  descriptive  of  locality.  In  Pctti'ward  v. 
PieteoH  (7  Ves.  541)  Sir  William  Grant  held  that 
a  devise  to  II.  P.  of  the  testator's  "  copyhold  estate 
at' Putney,  consisting  of  three  tenements,  and  now 
under  lease  to  A.  B.  for  a  term,"  Ac,  conferred 
an  estate  for  life  only.  In  all  the  cases  where  the 
word  "  estate"  has  been  held  to  pass  the  fee,  it  is 
used  in  conjunction  with  the  possessive  pronoun 
"  my'' — "  my  estate."    They  also  referred  to 

Grey  v.  fearson,  6  H.  of  L.  Caa.  61 ; 

Roddy  T.  PiUgerald,  6  H.  of  L.  Cas.  823. 
Lord  BoMlLLT. — Assuming  Henry  Sheppard  to 
take  an  estate  tail,  I  have  no  doubt  that  the  grand- 
sons take  the  fee.    I  will  only  hear  you  in  reply, 
Mr.  Southgatc,  on  the  question  of  the  estate  tail. 
Boitihgnic,  Q.  C.  in  reply,  cited. 

Wilinnton  v.  Cfcapman,  3  Buss.  145. 
As  to  the  prayer  of  the  bill  that  the  ■will  might 
be  established,  he  submitted  that  the  court  was 
bound  to  decide  the  validity  of  the  will.    On  this 
point  he  referred  to 

Coxogill  T.  Rhode:  9  L.  T.  Bep.  N.  S.  595 :  33  Beav. 
310; 

Daniel's  diancery  Practice,  812. 
July  16. — LoKD  RoMiLiY.— Before  giving  judg- 
ment in  this  case,  Mr.  Southgate,  I  'wanted  to  rewi 
the  will  more  carefully,  and  having  done  so,  I  now 
think  there  is  no  doubt  whatever  about  its  con- 
struction. In  the  first  place  I  have  no  doubt  that 
if  the  earlier  part  of  the  will  stood  alone,  Henry 
Sheppard  would  take  an  estate  in  fee  simple.  But 
I  am  also  quite  clear  that  the  gift  over,  should 
he  die  without  an  heir,  to  persons  who  might  by 
possibility  be  his  heirs,  if  all  the  intermediate 
parties  were  to  die,  converts  the  meaning  of  the 
word  "  heir "  into  "  heir  of  his  bodv,"  and  that, 
therefore  he  took  an  estate  tail.  About  that  I 
have  no  doubt  whatever.  I  am  of  opinion  that  the 
plaintiff  48  entitled  to  the  property  in  question  in 
lee.  I  think  Edward  James  Hancock  and  Henry 
Facer  took  as  joint  tenants  in  fee,  and  that  the 
heir-at-law  of  the  survivor  of  them  is  therefore 
entitled  to  the  property,  and  not  the  heir-at-law  of 
Henry  Sheppard.  I  have  considered  very  carefully 
the  questiou  of  costs.  I  think  that  so  far  as  he  is 
mortgagee,  the  defendant  is  entitled  to  no  costs  at 
all.  That  is  quite  clear,  because  he  was  tendered 
the  full  amount  of  what  was  due  to  him.  Nor 
indeed  docs  he  put  his  claim  to  costs  upon  that 
ground.  He  nuts  his  claim  to  costs  upon  the 
ground  that  tno  plaintiff  seeks  to  establish  the 
will,  but  I  think  that  does  not  entitle  him  to  any 
costs,  because  he  has  compelled  the  plaintiff  to 
do  that  by  disputing  the  wilL     If  he  had  not 


disputed  the  will  the  plaintiff  would  not  have 
sought  to  establish  it.  However,  I  think  he 
■was  entitled  to  come  to  the  court  to  have  its  opinion 
upon  the  construction  of  the  will.  Therefore  what 
I  intend  to  do  with  respect  to  the  costs  is  this, 
I  will  make  the  defendant  pay  all  the  costs  of 
the  suit  which  arose  from  the  circumstance  of 
his  having  disputed  the  will  and  put  the  plain* 
tiff  to  prove  it.  and  also  those  which  arose  from 
his  contesting  the  plaintiff's  title  as  heir-at-law  of 
Edward  James  Hancock,  which  fact,  I  think,  he 
must  have  known.  But  I  think  he  is  entitled  to  the 
costs  of  the  suit  so  far  as  they  have  been  necessary, 
independently  of  that,  for  the  purpose  of  trying 
the  effect  of  the  devise,  and  whether  it  created  an 
estate  tail  or  not.  A  testator  ought  to  make  his 
will  plain,  and  if  he  does  not  he  ought  to  pay  the 
costs  occasioned  by  his  fault.  The  taxing  master 
may  have  some  difficulty  in  distinguishing  between 
these  three  different  classes  of  costs. 

[In  accordance  with  a  suggestion  made  by  Mr. 
Southgate,  it  was  arranged  that,  in  order  to  save 
trouble,  the  plaintiff  should  take  from  the  defen- 
dant the  costs  of  the  evidence  simply.] 

Decree  in  terms  of  the  prayer  of  the  biU. 

Solicitor  for  the  plaintiff,  William  Hammond  for 
John  Nalder,  Shepton  Mallet,  Somerset. 

Solicitors  for  the  defendant,  Difne  and  Saroey, 
for  H.  Dyne,  Bmton,  Somerset. 


V.C.  VLALXSB'  COUBT. 

Baported  bjr  Q.  I.  F.  Cooke,  and  T.  H.  Cabsox,  Esqia., 
BaiTi8tets-at-I««. 

Jtthj  4,  5,  11. 

Vint  v.  Constable. 
Landloi'd  and  ietuint — Stone  qnarry — Notice  to  quit 

— Settiny  vp  custom. 

A  forMini  from  year  to   year  of  a  stone  quarry  in, 

Yorkshire  received  from  his  landlord  six  >noiUhs' 

notice  to  quit.    The  tenant  claimed  tlis  rigid,  under 

an  alleged  custom  of  the  district,  to  be  allowed  to 

contintte  in  possession  a  reasonable  time  after  the 

expiration  of  the  notice,  to  enable  him  to  "  get"  tlie 

stone  he  liad  "  bared."    M  tite  expiration  of  tlie 

notice,  the  landlord  brought  an  actum  of  ejectment 

against  tlie  tenant,  who  thereupon  filed  a  bill  to 

restrain  tbe  action,  and  settiiuj  up  tlie  ctistom  as 

against  tlie  laiidlord : 

Held,  tliai  the  evidence  failed  to  prove  tlie  existence 

of  the  custom  as  alleged  ;  and  that,  even  if  it  had 

existed,  tlie  proper  remedy  of  the  tenant  would 

have  been  at  taw. 

This  was  a  suit  by  the  tenants  of  a  stone  quarry, 

situate  at  Bolton,  in  the  county  of  York,  against 

their  landlords,  by  which  they  claimed,  under  an 

alleged  custom  of  the  district,  to  be  allowed  to 

continue  in  possession  of  the  quarry  for  such  a 

period  as  would  enable  them  to  remove  certain 

quantities  of  stone  which  had  been  worked,  not- 

■withstanding  that  they  bad  received  notice  to  quit, 

and  that  such  notice  had  expired. 

The  &cts  of  the  case  are  sufficiently  stated  in 
the  Vice-Chancellor's  judgment. 

Pearson,  Q.C.  and  Nalder,  for  the  plaintiffs, 
cited: 

Witglesviorth  T.  Dallison,  1  Smith's  L.  C.  4th  edit., 

4iS3; 
Hulton  r.  Warren,  1  M.  &  W.  466 ; 
Ntlton  T.  Bridget,  2  Bear.  239. 

Cotton,  Q.C.  and  Dauney,  for  the  defen  Ants, 
were  not  called  upon. 
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The  Vice-Chascbllor. — This  case  is  a  very 
peculiar  one,  and  raises  a  litigation  which  I 
cannot  help  thinking  might  very  wejl  have 
been  avoided.  The  plaintiffs,  George  Vint 
and  Ebenezer  Sharp  Vint,  are  gentlemen  largely 
engaged  in  stone  quarries.  They  state  that  they 
employ  between  300  and  400  men.  The  defen- 
dants are  Thomas  Constable,  John  Holmes,  and 
John  Fallen;  Mr.  Constable  is  a  solicitor,  John 
Holmes  and  John  Fallen  are  quanyracn,  and  in  a 
large  way  of  business.  It  appears  that  Mr.  Barton, 
the  owner  of  the  estate  upon  which  the  quarry 
operations  are- going  on,  bcmg  desirous  of  selling 
the  estate  some  time  ago,  and  Messrs.  Vint  having 
been  carrying  on  quarry  operations  upon  it  for 
some  years,  gave  them  notice  to  quit  on  the  tith 
May,  186?,  in  these  terms — it  is  signed  by  Mes.'rg. 
Dixon  and  Hindle,  the  agents  of  the  estate:  "  We 
hereby,  as  agents  for  and  on  behalf  of  your  landlord 
Alfred  Barton,  Esq.,  give  you  notice  and  roqnire 
you  to  quit  and  deliver  up  possession  of  the  land 
and  quan-ies  occupied  by  you,  situate  at  Bolton,  in 
the  county  of  York,  which  yon  hold  as  tenants  of 
the  said  Alfred  Barton,  on  the  30th  Dec.  next, 
or  at  the  expiration  of  the  current  year  of  your 
tenancy  which  will  expire  next  after  the  end  of 
one  half  year  from  the  time  of  your  having  been 
served  with  this  notice."  Up  to  that  point  it  is  in 
the  mere  ordinary  form  of  a  notice  to  quit,  but  then 
it  goes  on,  "  In  consequence  of  the  estate  being 
sold,  it  is  requested  that  no  farther  baring  shall  be 
made  for  the  purpose  of  stone  getting  than  is 
acttmlly  necessary  for  the  proper  working  of  the 
quarry  from  the  date  of  this  notice."  That  notice 
having  been  given  on  the  6th  May,  if  it  was  given 
at  the  proper  period,  it  would  of  course  expire  in 
November.  It  is  conceded  by  both  parties  that 
if  it  were  a  mere  tenancy  from  year  to  year,  there 
was  an  obligation  on  the  part  of  the  plaintiffs  to  quit 
at  the  end  of  1869,  not  later  than  the  30th  or  Slst 
Dec.  Accordingly  the  defendants,  the  purchasers 
of  the  estate,  considering  that  the  time  had  arrived 
at  which  thejr  were  entitled  to  possession,  brought 
an  action  of  ejectment  against  the  plaintiffs  on  the 
21st  Jan.  1870 ;  and  the  plaintiffs,  considering  that 
the  defendants  were  not  entitled  to  possession,  on 
the  14th  Feb.  1870  filed  this  bill  to  restrain  the 
action.  They  contended  that  they,  the  plaintiffs, 
were  entitled  to  retain  possession  of  the  estate — 
that  they  are  entitled  to  the  possession  of  it  now ; 
and  if  they  are  entitled,  as  they  contend  they  are, 
to  possession  of  it  now,  they  were  actually  entitled 
to  possession  of  it  in  Jan.  1870,  when  the  action  of 
ejectment  was  brought.  Now  a  plaintiff  in  an 
action  of  ejectment  must  show  that  on  the  day  of 
bringingtheaction  he  was  entitled  to  the  possession. 
If  therefore  the  plaintiffs  in  oquity  and  the  defen- 
dants at  law  could  have  shown  at  the  trial  that  the 
action  was  brought  at  a  time  when  the  plaintiffs 
in  it  were  not  entitled  to  possession,  they  would 
necessarily  have  defeated  the  action.  Now  they 
say,  which  is  the  whole  case  before  me,  that  they 
are  entitled  to  possession,  and  will  be  entitled  to 
possession  for  one  or  two  years  more.  How  is 
that  made  out  ?  First  of  all,  the  case  has  been 
opened  to  me  that  the  plaintiffs  are  tenants  from 
year  to  year  of  the  quarry,  and  that  they  have  been 
in  possession  as  such  for  many  years.  A  man 
named  Fawcett  in  1861  began  working  this 
quarry.  According  to  the  plan  which  I  have,  the 
qnarry  has  been  worked  from  west  to  east,  the 
stone  lying  at  a  distance  of  50ft.  below  the  surface. 


For  the  purpose  of  quarrying  operations,  the  sur- 
face is  bared  or  taken  off  to  the  extent  of  60ft.  in 
depth.  It  is  said,  and  probably  with  some  truth, 
that,  in  taking  the  surtace  off,  they  got  a  great 
deal  of  what  is  called  "  pickings,"  that  is,  stone  of 
some  value,  which  diminished,  if  it  did  not 
wholly  compensate  for,  the  expense  of  taking 
off  the  surface.  The  surface  was  taken  off,  and  when 
they  got  down  they  met  with  a  bed  of  stone 
which  is  about  30ft.  thick.  The  30ft.  of  stone  is 
laid  bare,  and  by  the  quarrying  operations  the 
stone  is  got,  and  then  it  is  carried  away.  The  first 
question  to  be  determined  is,  what  is  the  nature 
of  the  holding  of  the  plaintiffs  ?  Now  Mr.  Pear- 
son opened  the  case  to  me  (although  it  was  found 
convenient  to  shift  the  ground  in  some  degree  as 
the  argument  proceeded)  that  the  plaintiffs  were 
tenants  from  year  to  year.  The  bill  states  that 
they  are  tenants  from  year  to  year,  and  as  tenants 
from  year  to  year  I  must  treat  them.  The  case 
they  make  is  that,  according  to  the  custom  of  the 
country,  they  being  tenants  from  year  to  year 
only,  they  are  entitled,  after  the  expiration  of  the 
notice  to  quit,  which  they  admit  the  landlord  is 
entitled  to  give  them,  to  hold  over,  as  it  was  raid 
when  the  bill  was  filed,  for  a  period  of  fire  years, 
in  order  to  work  out  all  the  stone  which  they 
had  bared  for  the  purpose  of  quarrying.  Now, 
they  rely  upon  the  custom,  and  the^  say  that  it 
is  the  custom  of  the  district.  So  little  do  they 
know  of  it,  that  when  the  bill  was  filed  they  said 
it  was  the  custom  to  hold  over  for  five  years.  It 
is  certainly  very  alarming,  if  a  landlord  who  lets 
his  property  to  a  tenant  from  year  to  year,  is 
bound  to  submit  to  the  tenant  holding  over  for  a 
period  of  five  years  after  the  expiration  of  the 
notice  to  quit,  in  order  that  the  tenant  may  work 
out  the  quantity  of  stone  which  he  has  bared  for 
the  purpose  of  quarrying.  I  think,  if  there  is  a 
custom  of  this  knd  in  the  district,  it  ought  to  be 
well  known,  and  there  should  be  no  uncertainty 
whether  it  is  five  years  or  what  the  period  is. 
However,  the  custom  upon  which  they  relied  when 
the  bill  was  filed  was  found  to  be  wholly  unsustain- 
able. They  therefore  amended  the  bill  upon  the 
question  of  its  being  five  years,  and  now  tney  say 
it  is  the  custom  of  the  district  to  hold  over  for  a 
reasonable  time — such  a  reasonable  time  as  will 
enable  them  to  get  the  stone  which  has  bean 
bared.  How  is  this  custom  proved  ?  Has  it 
been  acted  upon  ?  Is  there  any  proof  of  it  P 
Although  there  are  a  great  number  of  witnesses 
who  swear  that  it  is  the  custom,  and  there  are  not 

?uite  so  many  who  swear  it  is  not  the  custom,  yet 
have  looked  very  carefully  at  the  evidence,  and  I 
am  clearly  of  opinion,  not  only  from  the  character 
and  position  of  the  witnesses  who  swear  it  is  not 
the  custom,  but  also  from  the  probabilities  of  the 
case,  that  they  are  entitled  to  at  least  as  much 
weight  as  those  who  swear  that  there  is  such  a 
custom.  Now,  as  to  there  being  such  a  cus- 
tom, if  there  had  been  such  a  custom  in  this 
district,  where  quarrying  was  not  commenced  till 
modern  times,  could  there  have  been  any  doubt 
about  its  being  «cted  upon,  so  as  to  place  it 
beyond  all  dispute  P  Would  there  not  have  been 
plenty  of  evidence  to  show  that  it  had  been  acted 
upon?  It  is  very  singular  that  there  is  not  a 
single  instance  given  in  which  it  has  been  ever 
acted  upon.  Mr.  Pearson  cited  two  or  three  cases  at 
the  conclusion  of  his  argument,  namely,  the  cases 
of  WiggUmcorth  v.  BcMiton,  H^Uton  v.  Warren,  and 
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NeUon  v.  Bridges,  which  are  cases  which  do  not  go 
to  the  evidence  which  establishes  custom.  The 
qnestion  in  those  cases  was  whether  the  custom 
which  already  existed  was  a  good  custom.  There 
was  no  doubt  that  there  was  an  established  custom. 
If  it  were  distinctly  proved  in  this  case,  from  the 
state  of  circumstances  here  existing,  that  it  was 
the  custom  that  persons  should  not  be  bound  to 
quit  until  they  had  worked  out  all  the  stone 
bared,  I  should  hold  it  to  be  a  very  inconvenient 
custom,  but  not  a  bad  one.  The  question  is,  not 
whether  it  is  a  good  custom,  but  whether  it  is  a 
custom  which  exists  at  all.  Now,  upon  the  pro- 
priety of  such  a  custom,  it  has  been  very 
much  pressed  upon  me  how  great  an  inconveni- 
ence and  how  great  an  injustice  there  would  be 
if  there  were  not  such  a  custom,  to  a  person  who 
takes  a  quarry,  and  who  goes  to  great  expense  in 
getting  the  stone.  I  do  not  believe  that  the 
expense  is  by  any  means  so  great  as  has  been 
represented  to  me.  The  extent  of  baring  here  is, 
in  round  numbers,  about  600  yards.  I  am  not  at 
all  satisfied  that  the  pickings,  which  have  been  so 
much  commented  upon,  do  not  in  a  very  consider- 
able degree  compensate  for  the  expense  of  baring 
or  excavation.  It  is  said  what  a  monstrous  injus- 
tice it  would  be,  and  what  a  great  inconvenience  it 
would  be  to  tenants  who,  having  entered  upon  a 
quarry,  should  be  exposed  to  the  liability  of  being 
turned  out  without  the  option  of  taking  away  what 
they  have  bared.  The  answer  to  that  is,  that  it  is 
an  inconvenience  which  they  bring  upon  them- 
selves. If  these  gentlemen  who  carry  on  large 
operations  and  employ  hundreds  of  men  desired  to 
be  protected,  what  was  more  simple  than  for  them 
to  nave  taken  a  lease,  or  have  had  some  instrument 
which  would  have  distinctly  defined  how  long  they 
were  to  hold,  and  what  rights  they  were  to  have 
upon  the  expiration  of  their  holding  P  I  have  no 
compassion  for  these  men,  or  any  men  in  the  same 
situation.  If  they  carry  on  a  large  business,  they 
should  protect  themselves  in  the  usual  way ;  and  I 
can  see  no  excuse  for  their  not  having  a  written 
contract.  So  far  from  being  desirous  to  establish 
such  a  custom,  I  think  that  the  interests  of  man- 
kind are  very  greatly  against  the  establishment  of 
such  a  custom,  where  the  parties  have  ample 
opportunity  of  protecting  themselves  at  a  very 
moderate  expense  by  a  written  instrument.  In 
this  case  there  might  have  been  a  lease  drawn 
up  at  an  expense  of  about  51.,  which  would 
have  given  these  ^ntlemen  the  protection 
they  wanted,  and  this  suit  would  have  been 
avoided.  Although  I  am  very  much  impressed 
with  what  I  have  already  said,  I  do  not 
think  that  this  is  a  case  that  ought  to  have  been 
brought  here  at  all,  because  it  is  put  upon  the 
ground  of  the  defendants  not  being  entitled  to 
possession.  But  before  I  go  to  thatri  must  settle 
what  is  the  nature  of  the  tenancy.  It  is  proved 
as  distinctly  as  anything  can  be  that  they  are 
tenants  from  year  to  year  at  a  minimum  rent  of 
301.  a  year,  with  a  liability  to  pay  at  the  rate 
of  2«.  6<i.  per  square  yard  for  the  surface  bared. 
Then,  bemg  tenants  from  year  to  year,  the 
notice  to  quit  has  terminated  that  tenancy, 
unless  they  can  establish  this  custom.  Kow  can 
they  establish  the  custom  P  [His  Honour  elabo- 
rately reviewed  the  evidence,  and  concluded:] 
Upon  this  conflict  of  evidence,  it  is  impos- 
sible for  me  to  come  to  the  conclusion  that 
this   custom    is    established.    Then    the    allega- 


tion of  custom  contained  in  the  bill  having, 
in  my  opinion,  failed,  I  have  to  look  at  the 
general  nature  of  the  litigation.  It  has  been  re- 
presented, and  I  suppose  it  is  the  fact,  that  Messrs. 
Vint  come  forward,  not  on  their  own  behalf  only, 
but  on  behalf  of  the  quarrymen  in  the  district 
generally.  It  is  only  in  that  way  that  I  can 
account  for  the  extraordinary  litigation  which  has 
taken  place,  and  for  the  enormous  expense  which 
has  been  gone  to.  Now,  has  there  been  anything 
in  the  nature  of  the  case  to  justify  such  a  liti- 
gation ?  The  notice  to  quit  was  given  in  the 
month  of  May,  1869 ;  and  Mr.  Pearson  has  parti- 
cularly called  my  attention  to  this  fact,  that  it 
contains,  in  addition  to  the  ordinary  notice  to  quit, 
this  clause  as  a  caution  to  the  parties  :  "  In  conre- 
quence  of  the  estate  being  sold,  it  is  requested 
that  no  further  baring  shall  be  made  for  the 
purpose  of  stone  getting  than  is  actually  necessary 
for  the  proper  working  of  the  quarry."  Now, 
what  is  tne  meaning  of  that  P  The  meaning  and 
purport  of  it  is  this :  that  undoubtedly  in  such  a 
case  as  this  no  upright-minded  landlord  would 
ever  think,  when  a  tenant  has  bared  the  stone  for 
the  purpose  of  working,  and  has  thereby  saved 
him  the  expense  of  doing  it,  of  turning  the  tenant 
out  without  making  him  reasonable  oompensatiou. 
I  have  no  doubt  that  that  clause  is  inserted  for  this 
purpose :  "  We  are  aware,  as  honest  men,  we  shall 
have  to  pay  you  for  what  you  bare,  and  therefore, 
as  we  have  sold  the  estate,  don't  bare  any  more ; 
don't  put  us  to  more  expense  than  is  necessary." 
That  IS  my  interpretation  of  the  meaning  of  the 
passage  which  I  have  read.  It  is  not  a  recognition 
of  the  existence  of  the  custom,  which  they  denied, 
and  denied  throughout.  That  that  is  the  meaning 
of  it  is  clearly  shown  by  Mr.  Constable's  letter  to 
Messrs.  Vint — Mr.  Constable  acting  on  behalf  of 
himself  and  his  co-owners — of  the  1st  Dec.  follow- 
ing :  "  Dear  sirs, — On  making  further  inquiryinto 
the  terms  on  which  the  quarries  in  Bolton  Wood 
wore  let,  I  find  it  was  the  understanding  that 
where  land  was  bared  by  the  tenant  with  the 
sanction  of  the  landlord,  and  the  latter  afterwards 
determined  the  tenancy  by  a  six  month's  notice 
to  quit,  the  tenant  was  to  be  entitled  on  quitting 
to  a  valuation  on  the  baring  to  the  extent  that  it 
had  been  unproductive.  To  this  extent,  therefore, 
the  present  owners  of  the  property  will  be  ready 
to  allow  you  a  valuation  if  you  decline  becoming 
purchasers  of  the  quarry  you  hold."  So  that  he 
told  them  two  things.  It  seems  that  Mr.  Con- 
stable and  the  other  two  defendants  bought  the 
property,  not  for  the  purpose  of  holding  but  for 
the  purpose  of  selling  it.  They  thought  that  by 
buying  it  and  selling  it  out  in  lots  they  could 
make  a  good  thing  of  it,  and  they  offer  Messrs. 
Vint  the  opportunity  of  becoming  the  purchasers. 
"  We  will  make  this  compensation  if  you  do  not 
choose  to  become  the  purchasers."  It  did  not 
suit  their  views  to  become  the  purchasers,  and 
there  is  a  tender  of  compensation.  Mr.  Pearson 
says  that  there  was  no  offer  to  compensate  tor 
the  stone  unworked.  What  did  reason  require  ? 
There  was  an  offer  made  to  compensate  for  the 
expense  incurred  in  baring  the  stone,  and  if  they 
thought  that  they  were  entitled  to  be  paid  for  the 
stone,  why  did  they  not  make  a  claim  accordingly  P 
There  was  nothing  of  the  kind.  I  am  perfectly 
aware  that  they  made  an  offer  to  go  to  aroitration, 
and  the  offer  to  go  to  arbitration  the  parties  might 
have  done  well  to  close  with ;  but  the  offer  was 
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always  accompanied  with  this  :  "  We  will  refer  the 
uaestion  in  the  caase."  What  is  the  question  in 
tne  cause  P  The  existence  of  the  custom.  The 
resistance  of  the  defendiuits  was  to  referring  the 
question  of  custom  or  not.  Messrs.  Constable 
could  not  submit  that  to  arbitration,  but  the  ques- 
tion of  compensation  they  were  willing  to  suomit 
to  the  arbitrator.  Now,  seeing  that  actually  offers 
were  made  which,  in  my  opmion,  the  plainti&s 
ought  to  have  accepted  when  the  action  of  eject- 
ment was  brought,  my  opinion  is  that  the  plain- 
tiffs were  wrong  in  resisting  it  as  they  have  done. 
1  am  clearly  of  opinion  that  this  question  ought 
to  have  been  submitted  to  a  jury  of  Yorkshire- 
men,  as  the  case  would  then  have  been  tried  at 
Leeds,  which  is  only  eight  or  ten  miles  from 
Bradford.  The  parties  would  have  been  brought 
there  at  a  very  small  expense,  and  before  a  York- 
shire jury  the  question  might  have  been  settled  as 
to  whether  they  were  entitled  to  claim  the  custom 
now  alleged.  If  the  custom  was  what  they  allege, 
it  would  nave  enabled  them  to  defeat  the  plaintiff 
in  the  action  of  ejectment,  because  the  defendants 
to  the  action  would  have  shown  that  by  custom 
they  were  entitled  to  do  what  they  claimed  to  do. 
Upon  the  first  ground,  as  to  custom,  the  evi- 
dence claiming  the  custom,  in  my  opinion,  en- 
tirely &ils;  and,  secondly,  even  if  it  could  have 
been  proved,  it  might  have  been  proved  at  law. 
In  mv  opinion,  therefore,  the  bill  is  entirely 
devoia  of  equity,  and  therefore  I  must  dismiss  it, 
I  am  at  a  loss  to  see  any  ground  on  which  T  can  do 
otherwise  than  give  the  defendants  the  costs  of  the 
suit. 

Solicitors  for  the  plaintiffs.  Flower  and  Nussey, 
for  Wood  and  KiUkk,  Bradford. 

Solicitors  for  the  defendants.  Bell  and  Stewards, 
for  Conttable  and  Maakdl,  Otley. 


V.C.  BACON'S  COVST. 

It«portad  bj  the  Hon.  Bobkbt  Botlbs  and  T.  H.  Cauob, 
Eaq.,  BuTiBteT*-«t-I«w. 

Friday,  July  21. 

Wilson  v.  O'Leakt. 

Wm — Conttmetimi — Legarim  whether  eumvlatioe  or 

rubsttiutional. 
E.,  by  a  eodieU  to  hit  xviU,  gave  legaeiet  to  a  number 
ofleqateet,  and  by  a  second  codicil  gave  to  moit  of 
the  legatees  legacies  similar  in  amount,  and  to 
other  legatees  smaUer  legacies.  The  question  was 
whether  the  legadee  in  the  second  codicil  were 
eumuiaiive  or  substitutional. 
Held,  on  the  autliorities,  that  tlie  legacies  were  CHiwit- 

lalive. 
Sir  Db  Lact  Evans  by  his  will  dated  the  8th  Sept. 
1860,  amongst  other  beauests,  directed  that  an 
annuity  of  300L  should  be  paid  to  his  nephews 
John  and  Henry  O'Leary  in  equal  shares,  and  also 
directed  an  annuity  of  802.  to  be  paid  to  Mrs.  Anne 
Sherman,  and  all  the  residue  ot  his  property,  as 
well  that  standing  in  his  own  name  solely,  or  in 
his  wife's  name,  or  in  their  joint  names  he  gave  to 
John  and  Henry  O'Leary  in  equal  shares,  and 
appointed  his  wife  and  tne  plaintiffs,  Townsend 
Wilson  and  Thomas  Stephens,  executrix  and 
executors  of  his  will. 

The  testator  made  a  codicil  to  his  will  dated  the 
17th  Jane  1867,  which  was  as  follows : 

This  is  a  oodicil  to  the  will  of  General  Sir  De  Laoy 
SnuM,  G.C.B.  I  will  and  beqneatk  4000i.  to  mj  dear 
friatd  CoL  Townsend  Wilson,  late  of  the  Coldstream 


anards;  I  will  and  bequeath  2000{.  to  Oenerol  Sir 
Biohard  Daorea,  ot  the  Bojol  Artillery ;  I  will  and  be- 
queath 2000/.  to  Admiral  Sir  Sydney  Dacree ;  I  will  and 
beqaeath  20001.  to  John  O'Leary,  of  Fort  Shuinon,  Olin ; 
I  will  and  beaaeath  30002.  to  Henry  O'Leary,  of  New 
Zealand ;  I  will  and  beqaeath  500{.  to  Alexander  Oreiff, 
Esq.,  of  Lownda-street ;  I  will  and  beqaeath  1500{.  to 
Mrs.  Mary  Anne  Sleeman,  natnral  daughter  of  my  late 
nnole  Ifajor  Heniy  Evana,  Ion?  since  deoeased:  I  will 
and  bequeath  IfiOOi.  to  my  excellent  servant  and  friend 
Samuel  Smart  or  Smooth,  and  an  additional  500(.  if  he 
should  be  with  me  at  my  death ;  I  will  and  bequeath  a 
year's  wafires  to  eveiy  one  of  my  servants ;  I  will  and  be- 
qaeath 20002.  to  Deborah  Warr,  my  housekeeper  and  the 
attached  friend  of  my  iate  dear  wife. 

The  testator  made  another  codicil  to  his  will 
which  was  undated,  but  was,  in  fact,  executed  in 
the  month  of  Jan.  1868,  and  was  as  follows : 

This  is  a  oodicil  to  the  will  of  me,  General  Sir  De  Lacy 
Evans,  Q.O.B.,  which  was  dated  Sept.  1860.  I  will  and 
bequeath  20002.  to  my  dear  friend  Colonel  Townsend 
Wilson,  late  of  the  Coldstream  Guards ;  I  will  and  be- 
queath 10002.  to  General  Sir  B.  Docres,  of  the  Boyol 
Artillery ;  10002.  to  Admiral  Sir  Sydney  Dacres ;  I  will 
and  bequeath  5002.  to  Alexander  Greig,  Esq.,  of  Lownds- 
street-square ;  and  I  will  and  bequeath  30002.  to  Henrv 
O'Leary,  at  present  of  New  Zealand  ;  I  will  and  bequeath 
15002.  to  my  excellent  head  servant,  Samuel  Smart  or 
Smonth,  and  5002.  extra  if  he  shall  be  with  me  at  my 
death ;  I  will  150O2.  to  Mrs.  Sleeman.  natnral  daughter  ot 
my  late  nncle.  Major  Evans,  of  Glangam  India;  I  be- 
queath a  year's  wages,  liberally  interpreted,  to  all  my 
servanta;  I  bequeath  20002.  to  my  dear  and  valued 
friend  Capt.  W.  Eastviok,  of  the  Council  of  India.  These 
shall  be  free  of  legacy  dut;. 

The  testator  died  on  the  9th  Jan.  1870,  without 
having  altered  or  revoked  his  will,  except  as  it  is 
altered  or  revoked  by  his  codicils,  and  the  will  and 
both  the  codicils  were  duly  proved  by  the  plaintiffs, 
the  surviving  executors. 

Samuel  Smart  or  Smouth,  who  is  named  in  the 
two  codicils,  was  in  the  testator's  service,  and  with 
him  at  his  death.  The  questions  were  whether  any, 
and  which,  of  the  legacies  bequeathed  by  the  two 
codicils  respectively,  either  of  similar  or  different 
amounts  to  the  same  persons  respectivelv,  were 
cumulative  or  substitutional,  and  what  legacies 
were  validly  bequeathed  by  the  codicils. 

Am/jfhlett,  Q.C.  and  Benshaxo  appeared  for  the 
plaintiffs,  (jie  executors  of  Sir  De  Lacy  Evans. 

Sir  Roiindell  Palmier  and  Everitt  for  General  Sir 
Biohard  Dacres  and  Admiral  Sir  Sydney  Dacres. — 
The  cases  show  that  the  legacies  are  repeated 
unless  there  is  some  expression  of  motive  to  show 
that  substitution  was  intended,  and  here  no  such 
motive  was  expressed.  In  the  absence  of  express 
words  of  revocation,  a  smaller  gift  by  a  subseouent 
instrument  will  be  held  to  be  cumulative.  They 
referred  to 

Maektnint  r.  Madcemit,  2  Boas.  282 ; 

Hunt  v.  Beach,  5  Mad.  358 ; 

Qrey  v.  Sharp,  1  My.  *  K.  589,  603  ; 

Lee  v.  Pain,  4  Hare,  201,  216 ; 

Saiste  v.  Lord  Lowther,  2  'Han,  424  j 

Boaeh  V.  CaUan,  6  Hare,  531 ; 

Bobley  r.  Robley,  2  Beav.  95 ; 

HooUy  V.  HatUm,  2  H.  of  L.  Caa.  315 ; 

Eddis,  Q.C.  and  Charles  HaU  for  other  leg^ateos. 
— ^There  is  auite  enough  on  the  face  of  the  second 
codicil  to  snow  that  it  was  the  intention  of  the 
testator  that  the  legacies  should  be  cumulative 
without  any  reference  to  authority.  The  words  inthe 
legacies  to  servants,  "  to  be  liberally  interpreted," 
showed  a  diff»«nce  between  the  two  dispositions, 
and  that  if  the  testator  had  only  intended  to  repeal 
the  legacies  in  the  second  codicil,  he  would  have 
repealed  them  all,  and  would  not  have  left  Mrs. 
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Warr  entirely  to  the  first  codicil.  The  servants  arc 
clearly  entitled  to  two  years'  wages.  The  cases 
they  cited  were : 

Thackey  t.  Benderson,  33  Beav.  174  ; 

Cresswell  v.  Cres.iv<cll,  L.  Rep.  6  Eq.69  ; 

Lee  T.  Pain  and  Suisse  t.  Lord  Loiother,  ante : 

Johnson  v.  Lord  Harrowby,  1  Da  G.  F.  is,  J.  183 ; 

Boper  on  Lce^acies,  4th  edit.  vol.  2, 999. 

Milnmii,  for  Mrs.  Sleeman  and  Alexander  Greig, 
contended  that  it  was  the  duty  of  the  coart  to  place 
itself  in  the  position  of  the  testator  at  the  time 
when  he  made  his  will.    He  referred  to : 
Martin  T.  Drinkimter,  2  Beav.  215 ; 
Allen  V.  Gallon,  3  VcB.289  ; 
Rustel  V.  Dickson,  4  H.  of  L.  Caa.  293 

Cookson  appeared  for  Philip  Alexander  Hughes, 
whose  claim  under  the  wUl  was  not  disputed. 

Kay,  Q.  C.  and  Phear  for  John  and  Henrj' 
O'Leary,  the  residuary  legatees. — The  result  of 
plaintiffs  argument  would  be  that  the  residue 
would  be  reduced  to  nothing.  MiiHln  v.  Drink- 
water  and  Allen  v.  Shai-pe  show  that  the  court 
ought  to  put  itself  in  the  position  of  the  testator. 
It  is  right  to  show  the  circumstances  of  the 
testator  at  the  time  he  made  the  second  codicil, 
thongh  we  may  not  be  at  liberty  to  adduce  any 
evidence  to  show  what  he  thought.  Legacies  may 
be  either  lessened  or  increased  by  a  second  codicil. 
In  the  absence  of  all  intimation  to  the  contrary, 
legacies  would  be  cumulative,  but  a  slight  indi- 
cation is  sufficient  to  make  them  substitutional, 
especially  where  there  were  two  codicils,  as  in  this 
case,  ana  not  a  will  and  a  codicil.  They  cited  a 
large  ntmiber  of  cases,  nearly  all  of  which  are 
referred  to  in  the  judgment,  but  they  relied  espe- 
cially on  Hie  Btike  of  St.  Albans  v.  Beauderlc 
(2  Atk.  636). 

Sir  BfOundeU  Palmer  in  reply. 

The  Vice  -  Chancellor  said :  The  questions 
which  were  lately  argued  in  this  case  arise  upon 
the  will  and  two  codicils  of  the  late  General  De 
Lac^  Evans,  and  are  substantially  whether  some 
of  the  legacies  given  by  the  second  of  the  codicils, 
8Dd  which  are  thereby  given  to  the  same  persons 
to  whom  legacies  had  been  given  by  the  testa- 
mentary documents  of  earlier  date,  are  repetitions 
of,  or  are  to  be  taken  as  substitutionary  for  the 
legacies  previously  given  either  wholly  or  partially, 
or  whether,  on  the  other  hand,  the  legacies  given 
by  the  second  codicil  are  distinct  and  separate 
gifts,  and  therefore  in  addition  to  the  previous 
Slits  ^contained  in  the  will  and  the  first  codicil. 
The  counsel  for  the  legatees  have  insisted  on  the 
latter  proposition.  On  the  part  of  the  residuary 
legatees  the  former  proposition  has  been  contended 
for.  _  The  will  and  both  of  the  codicils  have  been 
admitted  to  probate,  and  the  qnestions  being  there- 
fore purely  of  construction,  it  is  necessary  to 
consider  the  three  testamentary  instruments. 
[His  Honour  stated  the  facts.]  To  say  that 
some  degree  of  doubt  and  difficulty  must 
attend  all  cases  like  the  present,  is  only  to 
repeat  ^hat  has  been  often  said  and  always  felt 
by  the  judges  to  whose  decision  such  questions 
have  been  submitted.  But  whatever  doubt  there 
may  be  in  any  cases,  the  difficulty  attending  them 
is  greatly  diminished  by  decisions  which  remain 
wholly  unquestioned,  for  in  several  such  unques- 
tioned cases  rules  have  been  laid  down  which  guide 
and  bind  the  court,  and  the  application  of  which 

whatever  case  may  arise,  is  altogether  impera- 

t.     Of  the  cases  to  which  I  refer,  Hooley  v.  Hat- 

(I  Bro.  C.  C.  390),  is  one  of  the  most  important. 


and  from  the  clearness  of  the  terms  in  which  it  is 
expressed,  one  of  the  most  satisfactory.  By  the  will 
in  that  case  the  testatrix  gave  to  Lydia  Hooley, 
"  her  woman,"  a  legacy  of  500/.  By  a  codicil  dated 
somewluit  more  than  a  year  later  the  testatrix  said, 
"  I  add  this  codicil  to  my  will ;  I  give  Lydia  Hooley 
lOOC'/."  The  question  was  whether  Lydia  Hooley 
took  the  two  legacies,  or  only  the  last.  The  case 
having  been  decided  by  the  Master  of  the  Rolls 
in  favour  of  the  legatee,  was  re-argued,  as  it 
is  said,  '"  very  much  at  large,"  before  Lord 
Bathurst,  L.C.,  assisted  by  Smyth,  C.  B.  and 
Aston.  J.  The  rules  laid  down  in  the  judg- 
ment then  pronounced  I  take  to  l)e  these,  for 
although  they  ore  stated  only  in  the  judgment  of 
Aston,  J.,  the  Lord  Chancellor  and  the  Chief  Baron 
concur  in  that  judgment:  1.  That  where  there  is 
no  internal  evidence  furnished  by  the  instruments 
themselves,  the  general  rule  of  law  must  be  re- 
ferred to.  2.  Where  the  same  specific  thing  is 
given  twice,  it  can  take  place  but  once.  3.  Where 
the  like  quantity  is  given  twice,  but  by  different 
instruments,  the  legatee  is  entitled  to  both.  4.  As 
to  a  less  sum  in  the  latter  deed — as  lOOZ.  by  the 
will  and  501.  by  the  codicil — the  legatee  shall  take 
both.  5.  As  to  a  larger  sum  after  a  less,  "  the  law 
seems  to  be,  and  the  authorities  only  go  to  prove 
the  legacy  not  to  be  double  where  it  is  given  for 
the  same  cause  in  the  same  Act,  and  totidme 
rfrbix,  or  only  with  small  difference ;  but  where  in 
different  writings  there  is  a  benefit  of  equal, 
greater,  or  less  sums,  it  is  an  augmentation."  The 
decision  of  Sir  John  Leach  in  Hnrst  v.  Bcadi 
is  in  perfect  accordance  with  the  rules  I  have 
stated,  although  expressed  with  some  complica- 
tion. In  Mackenzie  v.  Mackenzie,  which  came  to 
be  decided  several  years  later  by  Lord  Eldon,  and 
where  both  the  cases  I  have  mentioned  were  re- 
ferred to  in  the  argument,  I  find  him  saying,  "  I 
am  not  at  liberty,  according  to  the  mles  of  this 
court,  to  declare  the  oue  legacy  to  be  a  substitution 
for  the  other."  In  the  later  case  of  Lee  v.  Pain, 
the  Vice-Chancellor,  Sir  James  Wigram,  not  only 
examined  and  considered  with  that  scrupulous 
patience  and  care  which  characterised  his  judg- 
ments, the  several  authorities,  all  of  which  have 
been  referred  to  in  the  argument  before  me,  but 
went  fully  and  profoundly  into  the  principles  on 
which  the  rules  in  Hooley  v.  Hatton,  and  in  Hurst- 
V.  Beach  were  established.  The  case  was  one  of 
excessive  complications  in  its  details,  depending 
upon  the  coitstruction  of  a  will  dated  in  1829,  and 
five  codicils,  made  at  various  subsequent  periods 
down  to  1841.  TheVioe-Chancellor  decided  each  and 
every  of  the  numerous  and  various  points  arising 
upon  each  of  the  legacies,  and  was  enabled  to  do  so 
with  satisfaction  to  himself  and  to  the  great  benefit 
of  the  community  by  adhering  to  the  rules  which 
previous  decisions  had  established.  And  to  this 
principle  which  his  judgment  may  be  said  to  have 
established,  viz.,  that  legacies  given  simpUciter  to 
the  same  legatees  by  different  instruments  are  cumu- 
lative, unless  the  plain  effect  of  the  separate  gifts  is 
overruled  or  impaired  by  the  true  construction  of 
the  instruments  or  presumptions  of  law.  Upon  the 
authority  of  these  cases  the  several  counsel  who 
appear  for  the  legatees  have  insisted  that  the 
legacies  given  by  each  of  the  codicils  are  cumula- 
tive, and  that  the  codicils  having  been  established 
in  the  Probate  Court,  the  legal  right  of  the  several 
legatees  is  established ;  that  there  being  no 
ground  for  raising  any  presumptioa  against  the 
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legal  effect  of  the  words  in  which  the  testator's 
intentions  are  expressed,  and  no  word  to  be  found 
in  the  several  instruments  expressing  or  indicating 
an  intention  to  revoke,  the  will  and  codicils  must 
be  construed  liberally  and  exactly  as  the  testator 
haa  left  them.  On  the  part  of  the  residuary 
legatees  it  was  argued  at  consideriible  length  and 
with  great  ability  that  the  legacies  given  by  the 
second  codicil  were  (with  the  exception  of  that 
given  to  Capt.  Eastwick)  in  substitution  for  those 
which  had  oeen  given  by  the  will  and  the  first 
codicil ;  and  great  reliance  was  placed  upon  Lord 
Hardwicke's  decision  in  the  Dithe  of  St.  Albans  v. 
Beatulere  (2  Atk.  636),  which  if  it  stood  alone  and 
onquestioned  would  afford  strong  support  to  the 
contention  of  the  residuary  legatees.  1  or  there  by 
the  codicil  the  testatrix  gave  smaller  legacies  to 
the  same  persons  to  whom  she  had  given  snms  of 
larger  amount  by  her  will ;  and  the  decision  pro- 
ceeded not  only  upon  an  examination  of  the  then  ex- 
isting authorities,  but  upon  a  clear  construction  of 
the  terms  of  the  will  and  codicil  which  led  that  great 
judge  to  the  conclusion  that  it  was  the  express  in- 
tention to  be  collected  from  the  terms  of  the  two 
instruments  that  the  legatees  were  entitled  only  to 
the  legacies  given  by  the  codicil.  It  must  however 
be  observed  that,  high  as  the  authority  of  Lord 
Hardwicke  is,  it  has  not  escaped  criticism.  In 
Hooley  v.  Hatton,  the  judge  declined  to  follow  it. 
In  Lee  v.  Pain,  Sir  James  Wigram  was  of  opinion 
that  it  stood  alone,  and  that  it  might  be  difBcult  to 
reconcile  some  of  the  observations  contained  in  it 
with  more  modem  decisions.  And  it  is  obvious 
that  it  was  arrived  at  solely  by  treating  the  codicil 
(which  was  made  seven  years  after  the  will)  tis  one 
and  the  same  instrument  with  the  will,  thereby 
reducing  the  case  to  one  of  the  construction  of  an 
entire  instrument.  Many  other  authorities  were 
referred  to  upon  the  same  side,  which  I  have 
looked  into,  but  all  of  them  are  governed  by  the 
well-established  rules  applicable  to  cases  of  con- 
struction, where  the  terms  of  the  instruments 
furnish  the  court  with  the  means  and  materials 
for  deciding  what  must  be  taken  to  be  the  ox- 
pressed  intention  of  the  testator.  Such  a  case 
was  Ouy  v.  Sliarpe  (1  Myl.  &  K.  589),  where,  as 
was  said  by  Sir  Edward  Sugden  arguendo,  "The 
court,  in  forming  its  judgment,  is  bound  to  look  to 
all  the  facts,  and  to  consider  the  whole  contents 
and  context  of  the  instruments,"  and  upon  this 
principle  the  court  proceeded  in  giving  judg- 
ment. And  the  several  cases,  KiM  v.  North 
(14  Sim.  463),  and  on  appeal  (2  Phillips,  91), 
Rutsell  V.  Dixon  (4  H.  of  L.  Cas.  304),  MaHin  v. 
Drinkwater  (2  Beav.  216),  Campbell  v.  Lord  Radnor 
(1  Bro.  C.  C.  271) ;  Coots  v.  Boyd  (2  Bro.  C.  C. 
271),  Moggridge  v.  ThaekweU  (5  Ves.  jun.  464), 
with  several  others,  were  all  cases  in  which  the 
court  was  satisfied  that,  upon  the  true  construction 
of  the  instruments,  the  latter  gfift  was  substi- 
tutionary for  the  former.  It  was  further  suggested, 
on  the  (xirt  of  the  residuary  legatees,  that  it  ought 
not  to  be  imputed  to  the  testator  as  his  intention  to 
give  two  legacies  of  the  same  amount  to  his 
servant,  Samuel  Smart,  or  a  year's  wages  twice 
over  to  every  one  of  his  servants.  I  knowof  no 
principle  of  construction  which  would  justify 
me  in  so  dealing  with  the  plain  words  in 
which  the  testator  has  expressed  his  meaning. 
I  have  no  right  to  omit  any  of  the  words 
or  to  add  to  them;  and  without  omuroion  or 
addition    the  words    as    they    stand  appear   to 


present  no  equivocal  or  doubtful  significa- 
tion. In  June  1867  he  leaves  1500?.  "to  my 
excellent  servant  and  friend  Samuel  Smart,  and 
and  an  additional  500J.  if  he  should  be  with  me  at 
at  my  death."  And  at  a  different  time  (in  Jan. 
1868)  by  a  different  instrument  he  bequeathed 
"  1600Z.  to  my  excellent  head  servant  Samuel 
Smart,  and  500Z.  extra  if  he  shall  be  with  me  at 
my  death."  So  to  every  one  of  his  servants  he 
gives  by  the  first  codicil  a  year's  wages,  and  by 
the  second  codicil  he  says,  "  I  bequeath  a  year's 
wages  liberally  interpreted  to  all  my  servants ;" 
and  these  last  legacies  to  Smart  and  the  other 
sarvants  are,  as  the  former  legacies  were 
not,  free  of  legacy  duty.  It  is  not  perhaps 
the  most  satisfactory  part  of  Lord  Hardwicke's 
decision  in  The  Duke  of  St.  Albam  v.  Beauclerc, 
that  his  Lordship  thought  it  could  not  be  the 
testator's  intention  to  give  two  years*  wages  to 
his  servants.  In  Suisse  v.  Lord  Lowther  the 
court  had  no  diflSculty  in  construing  the 
codicils  to  Lord  Hertford's  will,  by  the  first  of 
which  he  divided  his  servants  into  two  classes  ;  to 
one  he  gave  one  year's  wages,  and  to  the  other 
three  years'  wages,  and  by  another  codicil  he  gave 
to  all  his  servants  who  had  lived  with  him  three 
years,  three  years'  wages,  and  to  others  one  year's 
wages.  It  was  there  not  only  held  that  the  gifts 
in  the  several  codicils  to  Suisse  were  cumulative, 
but  that  he  was  also  entitled  to  share  as  a  servant 
in  the  gift  of  wages  to  that  class,  as  in  this  case 
I  am  of  opinion  Samuel  Smart  is  in  like  manner 
entitled.  Such  being  the  case  and  such  being  the 
rules  by  which  the  judgment  of  the  court  is  guided, 
and  its  discretion  limited  and  controlled,  I  can 
come  to  no  other  conclusion  than  that  the  will  and 
intentions  of  the  testator  are  expressed  in  the 
words  he  has  employed.  I  find  no  hesitation  or 
uncertainty,  or  ambiguity  in  those  words.  "  I  am 
not  at  liberty,"  to  use  the  words  of  Lord  Eldon, 
"according  to  the  rules  of  this  court,  to  declare 
that  the  legacies  given  by  the  second  codicil  are  in 
substitution  of  those  given  by  the  testamentary 
documents  which  preceded  them  in  date ;"  but  on 
the  other  hand,  "  I  am  bound  to  hold  that  the  later 
gifts  are  cumulative,  and  to  declare  that  the 
legatees  are  respectively  entitled  to  receive  pay- 
ment of  each  of  these  legacies  which  in  plain  and 
express  words  the  testator  has  given  them." 

Solicitors:    Steplitns   and    Lai^fidale ;     NichoU, 
Burnett,  and  Neioiiuxn  ;  WiUiams  and  Jainea. 
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Sale — Specific  article — Mistake  of  bnyer  as  to 
age  —  Silence  of  seller  —  Caveat  emptor  —  Con- 
sensus  of  parties — Legal  or  moral  obligation. 

On  buying  a  specific  article,  wUhout  warranty 
expressed  or  implied,  after  having  had  full  oppor- 
tunity of  inspecting  me  whole,  or  a  sample  the 
same  as  the  bulk,  caivcat  emptor;  for  the  vendor  is 
not  bound  to  dispel  false  im.pressions  as  to  the 
valtie  or  qiudity  of  the  thing  sold,  which  may, 
through  no  fraudulent  act  of  the  seller  have  foriMd 
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in  the  mind  of  the  buyer ;  nor  tviU  the  mere  pcusive 
acquiescence  of  the  one  in  the  tacit  self-deeeptiott  of 
the  other  render  the  contract  between  them  void. 

But,  nevertheless,  tJiey  must  be  ad  idem  as  to  the 
terms  of  tlw,  sale,  unless  ilie  circumstances  are  such 
as  to  preclude  e! titer  from  denying  that  lie  agreed 
to  the  terms  of  the  other. 

The  plaintiff,  a  fanner,  Jiaving  good  new  oats,  asked 
the  managei-  of  tlw  defendant,  a  trainer  of  race- 
horses,  if  h«  wanted  to  buy  oats,  and,  0)t  being 
angtvered  by  the  manager  that  he  was  always 
ready  to  buy  good  ocUs,  gave  him  a  sample,  and 
told  him  the  yrice.  Tlie  mattager  took  away  tlte 
sample,  and  next  day  bouglU  the  buUc,  biU  after- 
wai-ds  refused  to  accept  the  oats,  hecatise  tliey  were 
new,  wliereas,  as  he  said,  lie  had  Uiougld  to  buy 
old.  The  dejhidant  being  sued  by  the  plaintiff  in 
the  County  Court,  iliere  was  a  conflict  of  testimony 
as  to  whether  "  old"  oats  had  been  mentioned  at 
tlie  bargaining ;  and  whether  trainers  always  used 
old  oats  only,  to  tlie  plaitUiff's  knowledge.  Tlie 
judge  told  the  jury  to  consider,  first,  wliether  the 
word  "  old  "  liad  been  used  in  the  conversation  ;  if 
so,  their  verdict  should  be  for  the  defendant ;  )/ 
not,  secondly,  whether  tlie  plaintiff  believed  the 
defendant  believed,  or  to  be  utider  tlie  impression, 
iliat  he  was  contracting  for  the  purchase  of  old 
oats ;  if  so,  the  defetidant  was  entitled  to  the 
verdict.     Tliey  found  for  tlie  defendant. 

Held,  thai  there  must  he  a  new  trial. 

Per  Coekbum,  CJ. — Because  it  was  doubtful  upon 
which  of  the  two  grounds  the  verdict  was  based, 
and  it  might  hcwe  been  founded  on  the  second 
question,  which  ought  not  to  have  been  Itfl  to  the 
jury. 

PerBlackbui-nand  Hannen,  J  J. — Because  U  seemed 
likely  that  the  jury  did  not  understand  from  tht 
latter  question  that,  in  order  to  relieve  the  defen- 
dant, tt  tccu  necessary  they  should  find,  not  merely 
tliat  the  plaintiff  believed  the  defendant  to  believe 
thai  he  was  buying  old  oats,  but  that  he  believed  the 
defendant  to  believe  tliat  he,  the  plaintif,  was  con- 
tracting to  sell  old  oats ;  and  there  was  no  sufficient 
evidence  to  support  such  a  finding. 

Case  stated  by  -way  of  appeal  from  the  County 
Court  of  Surrey,  holden  at  Epeom. 

This  is  an  action  to  recover  tne  sum  of  341. 15s.  Sd. 
(viz.,  271.  4f>.  for  16  quarters  of  oats  sold  and 
delivered,  71.  5».  loss  on  resale  of  29  quarters  of 
oats  agreed  to  be  purchased,  but  refused  by  the 
defendant,  and  6».  8d.  storage). 

The  plaintifE  is  a  farmer.  The  defendant  is  an 
owner  and  trainer  of  racehorses.  The  evidence 
given  by  the  plaintiff  was  to  the  following  effect : 

I  am  a  farmer.  In  Jalj  last  I  hod  a  quantify  of  new 
winter  oata  for  sale.  I  was  onxions  to  get  rid  of  them, 
beoanse  oats  weie  then  dear — the  enpply  of  English  oats 
being  very  short.  On  Satarday,  the  31  st  July,  I  took  a 
sample  of  these  oats  to  David  Hughes,  who  manages  for 
the  defendant,  and  asked  him  if  he  was  a  bnyer  of  oats  ; 
he_  replied,  he  was  alnays  a  bnyer  of  good  oats.  I 
said,  I  had  some  good  oabi  for  sale.  He  asked  me  how 
many.  I  told  him  from  40  to  50  quarters.  He  said  he 
wonid  have  them  all  if  they  were  good.  I  showed  him 
my  sample,  and  asked  3S>.  a  quarter.  He  took  my 
sample,  and  said  he  wonld  give  me  an  answer  next  day. 
On  the  following  Monday  he  wrote  to  me  to  say  he  wonld 
take  the  oats  at  34«.  a  quarter,  and  I  then  sent  in 
16  qnarters.  Soon  afterwards  I  met  the  defendant,  and 
he  said,  "  Why,  Mr.  Smith,  those  were  new  oats  you  sent 
me."  I  replied,  "Well,  I  know  they  are,  I  had  none 
others."  He  said,  "I  thought  I  was  baying  old  oats. 
New  oats  are  nseiess  to  me ;  you  must  tuce  them  back 
again."    I  refused  to  take  them  back. 


On  cross-examination  the  plaintiff  said  : 
I  was  not  aware  that  the  defendant  never  bought  sew 
oats.  I  do  not  know  that  tiainsrs  never  use  new  oats, 
and  a  trainer  has,  since  this  transaction,  offered  me  money 
for  new  oats.  I  never  told  defendant  that  they  were 
old  oats.  Nothing  was  said  about  it;  the  word  "old" 
was  not  mentioned  by  either  of  ui. 

The  case  for  the  defendant  was  a.1  follows : 
David  Hughes,  defendant's  manager,  was  called, 
and  stated  to  the  following  effect : 

Mr.  Smith,  the  plaintifiF,  asked  me  if  I  was  a  bnyer  of 
oats.  I  said  I  was  always  a  buyer  of  good  old  oate. 
He  said,  I  have  some  good  old  oats  for  sale,  and  gave  me 
a  sample,  and  asked  35s.  a  quarter.  X  said  I  would  let 
him  know.  I  wrote  to  say  I  wonld  give  him  31>.  When  I 
found  they  were  new  oats,  I  refused  to  have  them,  and 
they  were  immediately  returned  to  the  plainti£F  on  his 
refusing  to  fetch  them  back.  I  never  buy  new  oats  if  I 
oan  get  old.    Trainers,  as  a  mle,  use  old  oats. 

On  cross-examination,  witness  hesitated,  and  con- 
tradicted himself  somewhat  as  to  whether  the  word 
"  old  "  was  used  at  the  time  of  making  the  contract. 

Evidence  was  also  given  for  the  defendant  that, 
at  the  time  of  the  contract,  34«.  a  quarter  was  a 
very  high  price  for  now  oats,  and  such  as  a  prudent 
man  of  business  would  not  have  given,  but  that 
oats  were  then  very  scarce. 

In  summing  up,  I  told  the  jury  that  the  first  ques- 
tion for  their  consideration  was,  whether  the  word 
"  old"  had  been  used  by  the  plaintiff  or  defendant 
in  making  the  contract,  and  the  inclination  of  my 
opinion  was  that  the  word  "  old"  had  not  been  so 
used,  but  that  was  a  question  entirely  for  their 
consideration.  If  they  were  of  opinion  that  the 
word  "  old"  had  been  so  nsed,  they  would  return  a 
verdict  for  the  defendant.  If,  however,  they 
thought  that  the  word  "  old"  had  not  been  used, 
the  second  question  would  be,  whether  they  were 
of  opinion,  on  the  state  of  the  evidence,  tb^t  the 
plaintiff  believed  the  defendant  to  believe,  or  to  be 
under  the  impression,  that  he  was  contracting  for 
the  purchase  of  old  oats ;  if  so,  there  would  t)e  a 
vermct  for  the  defendant.  But  if  the  jury  were  of 
opinion  that  nothing  was  said  as  to  the  oats  being 
old  or  new,  and  if  they  were  of  opinion  that 
the  plaintiff  did  not  believe  that  the  defendant 
believed,  or  was  imder  the  impression  that  he 
was  contracting  for  old  oats,  then  they  would  find 
for  the  plaintiff 

The  jury,  after  a  short  consultation,  gave  a  ver- 
dict for  the  defendant. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  ruling  and  oirection  to  the  jury,  as 
above,  ia  or  is  not  correct. 

PoUock,  Q.  C.  (JfeKor  with  him),  for  the  appel- 
lant.— ^The  second  question  should  not  have  oeen 
left  to  the  jury.  The  sale  was  by  sample ;  the 
buyer  had  ample  opportunity  of  satisfying  himself 
as  to  the  quality  of  the  oats,  and  there  was  no 
obligation  on  the  seller  to  displace  false  ideas  that 
the  former  may  have  entertained,  but  did  not 
express,  touching  the  subject  matter  of  the  bar- 
gam.  "  When  the  terms  of  promise  admit  of  nacre 
senses  than  one,  the  promise  is  to  be  performed  in 
that  sense  in  which  the  promiser  apprehended  at 
the  time  that  the  promisee  received  it" :  (Faley  on 
Moral  and  Political  Philosophy,  book  3,  c.  5.)  And 
Mr.  Benjamin,  in  his  work  on  the  Sale  of  Personal 
Property,  writes  (p.  315),  thus :  *'  The  mistaken 
belief  as  to  facts  may  be  created  bv  active  means, 
or  by  fhkudulent  concealment,  or  knowingly  &lse 
representations,  or  passively,  by  mere  silence  when 
it  IB  a  duty  to  speak.  But  it  is  only  where  a  party 
is  under  some  pledge  or  obligation  to  reveal  facts 
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to  another  that  mere  silence  will  be  considered  as 
a  means  of  deception.  lu  general,  where  an  article 
is  offered  for  sale,  and  is  open  to  the  inspection  of 
the  purchaser,  the  common  law  does  not  permit 
the  latter  to  complain  that  the  defects,  if  any,  of 
the  article  are  not  pointed  out  to  him.  The  rules  are 
cavetU  empUn;  and  shnplex  comuiendatio  non  ohlu/ai. 
In  Storjr  on  Contracts,  s.  519,  it  is  stated  that 
"a  distmction  should  be  observed  between  the 
concealment  of  extrinsic  circumstances  affecting 
the  value  of  the  subject  matter  of  the  sale,  or 
operating  aa  an  inducement  to  a  contract,  such  as 
the  state  of  the  market,  and  the  concealment  of 
intrinsic  circumstances  appertaining  to  its  nature, 
character,  and  condition,  such  as  natural  defects 
and  injuries.  In  respect  of  intrinsic  circumstances, 
the  rule  is  that  mere  silence  as  to  anything  which 
the  other  party  mieht  by  proper  diligence  have 
discovered,  and  which  is  open  to  his  examination, 
is  not  fraudulent  unless  a  special  trust  or  confi- 
dence exist  between  the  parties,  or  be  implied  from 
the  circumstances  of  the  case.  In  respect  to  ex- 
trinsic circumstances,  the  rale  is  that  neither 
party  is  ordinarily  bound  to  notify  them  to  the 
other,  and  mere  concealment  will  not  nullify  the 
contract.  But  the  party  concealing  a  fault  must 
be  careful  to  do  no  act  and  say  no  word  indicative 
of  his  assent  to  any  mistaken  proposition  by  the 
other;  and  must  play  an  entirely  negative  part, 
for  if  he  do  anything  positive  he  will  render  himself 
liable."  So  also  Cio.  de  Off.  iii.  50 :  "  Sed  incidunt 
....  saepe  causae  cum  repugnare  atilitas  hones- 
tati  videtur ;  ut  animadvertendum  sit,  repugnetne 
plane,  an  possit  cum  honestate  conjungi.  Ejus 
generis  hie  sunt  questiones :  Si  (ex.  gr.)  vir  bonus 
Alexandria  Rbodum  magimm  frnmenti  numerum 
advexerit  in  Khodiorum  inopia  et  fame,  aum- 
maque  annonce  caritate ;  si  idem  sciat,  complnres 
mercatores  Alexandria  solvisse,  navesque  in  cursu, 
frumcnto  onustas,  petentes  Bhodum  viderit; 
dicturusne  sit  id  Khodias,  an  silentio  suum 
quam  plurimo  venditurus  ?  Sapientom  et  bonum 
virum  fingimus;  de  ejus  deliberatione  et  con- 
sultatione  quaerimus,  qui  celaturus  Bhodios  nou 
sit,  si  id  turpe  iudicet ;  sed  dubitet,  turpe  sit,  an 
non  sit."  And  another  case  is  put  (P^r.  54), 
"Vendat  aades  vir  bonus  propter  aliqua  vitia 
qusB  ipse  norit,  ceteri  ignorent  .  .  .  ."  Finally, 
the  conclusion  (par.  57),  "  Non  igitur  videtur  nee 
frumentarius  ille  Rhodios,  nee  hicsadium  venditor, 
cclare  emptores  debuisse.  Neque  enim  id  est 
oelare,  quicquid  reticeas :  sed  cum,  quod  tu  scias, 
id  ignorare  emolumenti  tui  causa  veUs  eos, 
quorum  intersit  id  scire.  Hoc  autem  celandi 
genus  quale  sit,  et  cujus  hominis,  quis  non  videt  P 
Certe  non  aperti,  non  simplicis,  non  ingenui,  non 
justi,  non  vcri  boni ;  versuti  potius,  obscuri, 
astuti,  fallacis,  malitiosi,  callidi,  veteratoris,  vafri. 
Hsec  tot  et  alia  plura,  nonne  inutile  est,  vitiorum 
subire  nomina  ?    (a) 

(a)  See,  however,  Grotias  de  Jure  Belli  et  Facia,  lib.  3, 
ap.  12,  m  connection  with  the  above  paasaje.  That 
eminent  jnrist,  after  showing  (par.  9),  "  Qaod  ia  qui  onm 
•liqoo  contrahit  vitia  sibi  nota  rei  do  cput  agitnr  ainiifl- 
ears  debet,"  proceeda,  "At  non  idem  dioendum  eatde  hie 
quit  Ttm  non  contingunt:  nt  ai  quia  aoiat  mnltas  naves  in 
onran  ease  qnai  fmmentum  advehnnt  nam  tale  quid 
indicare  eat  qnidem  offioioaum  ao  landabile,  ssepe  adeo 
nt  omitti  neqneat,  nisi  caritatia  regnla  violetiu;  non 
tamen  iojnstom,  id  est,  non  pngnana  onm  jure  erjna, 
qnienm  ne^otiam  eat:  ...  .  Non  ergo  generaliter 
■eqnendam  illnd  ejnadem  Cioeronia,  oelare  eaae,  onm  tn 
qnod  soiaa,  id  ignorare  emolomenti  tui  oauaa  velia  eoa 


Arthur  Wllsaii  (coutra). — The  summing  up  is 
substantially  correct.  The  evidence  warruuteil  the 
learned  judge  in  directing  the  jury,  as  in  effect  he 
did,  to  say  whether  the  defendant  understood  the 
oats  to  be  old  onts.  If  the  buyer  meant  to  pur- 
chase old  oats,  and  the  vendor  to  sell  new,  then 
the  parties  were  not  ad  idem,  and  there  was  no 
contract  between  them.  The  age  of  the  oats  was 
not  a  mere  matter  of  ouality,  but  an  essential  con- 
dition of  the  intendea  purchase.  That  the  sale 
was  by  sample  does  not  alter  the  case :  (Modij  v. 
Gregson,  L.  Rep.  4,  Ex.  49.)  [The  court  referred 
to  Azei,iar\.  CaseUa  (16  L.  T.  Rep.  N.  S.  14,  Ex.  Oh. 
571 ;  L.  Bep.  2  C.  P.  431).  Cockbukn,  C.J.— We 
must  take  it  as  an  element  in  this  case  that 
the  oats  answered  to  the  sample.]  The  purpose 
of  giving  a  sample  is  to  show  the  quality,  not 
the  kind  of  the  article.  There  was  evidence  which 
warranted  the  direction  to  the  jury,  for  the  seller 
knew  that  the  buyer  was  a  trainer  of  horses,  to 
whom  old  oats  only  would  be  of  nse.  [Cockbueui, 
C.J. — There  is  no  evidence  of  the  vendor  being 
aware  that  trainers  always  bought  old  oats.J 
The  price  was  such  as  no  reasonable  man  would 
have  given  for  new  oats.  The  question  put  to  the 
jury  was  whether  the  defendant  believed  it  to  be 
a  term  of  the  contract  that  the  oats  should  be  old, 
and  whether  the  plaintiff  knew  of  that  belief.  In 
Chitty  on  Contracts  (8th  edit.  p.  630),  a  side-noto 
runs  thus :  "  One  party  permitting  the  other  to 
contract  under  a  false  impression;"  and  in  the 
text  Hill  y.  Qray  (1  Stark.  434)  is  referred  to.  In 
that  case  it  was  held  that  where  the  agent  of  the 
vendor  of  a  picture,  knowing  that  the  vendor 
laboured  under  a  delusion  with  respect  to  the 
picture,  which  materially  influenced  his  judgment, 
permitted  him  to  make  the  purchase  without 
removing  that  delnsion,  the  sale  was  void.  There 
was  evidence  here  upon  which  the  jury  could  pro- 
perly find  a  term  in  the  contract  that  the  oats 
should  be  old. 

Pollock,  Q.  C.  in  reply. — In  HiU  v.  Gray  (sup), 
the  buyer  had  a  fixed  idea  as  to  the  owner  of  the 
picture,  of  which  the  seller's  agent  was  fully  aware ; 
and  in  Keates  v.  Cadogan  (10  C.  B.  600),  Jervis, 
C.J.  says  :  "  In  HiU  v.  Gray  there  was  what  must 
be  taken  to  amount  to  an  aggp:«8sive  deceit  on  the 
part  of  the  agent  (A  the  selfer.  '  The  agent,'  says 
liord  EUenborough,  'ought  to  have  cautiously 
adhered  to  his  original  stipulation,  that  he  should 
not  communicate  the  name  of  the  proprietor,  and 
not  to  have  let  in  a  suspicion  on  the  part  of  the 
purchaser,  which  he  knew  enhanced  the  price. 
He  saw  that  the  defendant  had  fallen  into  a 
delusion  in  supposing  the  picture  to  be  Sir  Felix 
Agar's,  and  yet  he  did  not  remove  it.'  That  shows 
something  like  an  act  done ;"  and  having  so  dis- 
posed of  HiU  V.  Gray,  Jarvis,  C.J.  proceeded  to 
decide  upon  the  case  then  before  him  for  judg- 
ment, that  there  is  no  implied  duty  in  the  owner 
of  a  house  which  is  in  a  ruinons  and  unsafe  con- 
dition, to  inform  a  proposed  tenant  that  it  is  unfit 
for  habitation,  and  no  action  will  lie  against  him 
for  an  omission  to  do  so  in  the  absence  of  express 
warranty,  or  active  deceit. 

Cur.  adv.  vulf. 
June  6. — CocKBUim,  C.J. — This  was  an  action 
brought  in  the  County  Court  of  Surrey  upon  a 

qnoranm  intersit  sciie ;  aed  tnm  demnm  id  loonm  habet, 
cum  de  iis  agitnr  mut  rem  mbjeetam  per  $e  contingunt,  ut 
ai  domna  sit  peatuena,  ai  a  magiatiata  dejioi  juaaa,  qua: 
exempla  ibidem  videaa."— Bbp. 
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contract  for  the  sale  of  a  quantity  of  oats  by  the 
plaintiff    to    the  defendant,  which   contract  the 
defendant  had  refused  to  complete,  on  the  ground 
that  the  contract  had  been  for  the  sale  and  pur- 
chase of  old  oats,  whereas  the  oats  tendered  bv  the 
plaintiff  had  been  oats  of  the  last  crop,  and,  tnere- 
fore,  not  in  accordance  with  the  contract.    The 
plaintiff  was  a  farmer,  the  defendant  a  trainer  of 
racehorses ;    and  it  appeared  that  the  plaintiff, 
haying  some  good  winter  oats  to  sell,  had  applied 
to  the  dcfcntlwit's  manager  to  know  if  he  wanted 
to  buy  oats,  and  having  received  for  answer  that  he 
{the  manager)  was  always  ready  to  buy  good  oats, 
exhibited  to  him  a  sample,   sajring  at  the   same 
time  that  he  had  forty  or  fifty  quarters  of  the 
same  oats  for  sale  at  the  price  of  35».  per  qnarter. 
The  manager  took  the  sample,  and  on  the  follow- 
ing day  wrote  to  say  he  would  take  the  whole 
quantity  at  the  price  of  34s.  a  qnarter.    Thus 
fer  the  parties  were  agreed ;  but  there  was  a  con- 
flict of  evidence  between  them  as  to  whether  any- 
thing passed  at  the  interview  between  the  plaintiff 
and  the  the  defendant's  manager  on  the  subject  of 
the  oats  being  old  oats,  the  defendant  asserting 
that  he  had  expressly  said  that  he  was  ready  to 
buy  old  oats,  and  that  the  plaintiff  had  replied 
that  the  oats  were  old  oats,  while  the  plamtiff 
denied  that  any  reference  had  been  made  to  the 
oats  being  old  or  new.    The  plaintiff  having  sent 
in  a  portion  of  the  oats,  the  defendant,  on  meeting 
him  afterwards,  said,  "  Why,  those  were  new  oats 
you  sent  me!"   to   which   the  plaintiff   having 
answered,    "  I   knew   they   were ;    I   had    none 
other;"  the   defendant   replied,    "I    thought   I 
was  buying  old  oats ;  new  oats  are  useless  to 
me ;  you  must  take  them  back."    This  the  plain- 
tiff refused    to    do,    and    brought    this    action. 
It    was    stated    by    the    defendant's    manager 
that   trainers   as    a  rule  always    use    old    oats, 
and  that  his   own  practice  was  never   to   buy 
new  oats  if  he  could  get  old.     But  the  plaintiff 
denied  having  known  that  the  defendant  never 
bought  new  oats,  or  that  trainers  did  not  use  them  ; 
and,  on  the  contrary,  asserted  that  a  trainer  had 
recently  offered  him  a  price  for  new  oats.    Evidence 
was  given  for  the  defendant  that  34«.  a  quarter 
was  a  very  high  price  for  now  oats,  and  such  as  a 
prudent  man  of  business  would  not  have  given. 
On  the  other  hand,  it  appeared  that  oats  were  at 
the  time  very  scarce  and  dear.    The  learned  judge 
of  the  County  Court    left   two  questions  to  the 
jury,  first,  whether  the  word  "old  "  had  been  used 
witn  reference  to  the  oate  in   the  conversation 
between  the  plaintiff  and  the  defendant's  manager ; 
secondly,  whether  the  plaintiff  had  believed  that 
the  defendant  believed,  or  was  under  the  impres- 
sion that  he  was  contracting  for  old  oats,  in  either 
of  which  cases  he  directed  the  jury  to  find  for  the 
defendant.    It  is  to  be  regretted  that  the  jury  were 
not  required  to  give  specific  answers  to  the  ques- 
tions so  left  to  them.    For,  it  is  quite  possible  that 
their  verdict  may  have  been  given  for  the  defen- 
dant on  the   first  ground,  in  which  case  there 
would,  I  think,  be  no  doubt  as  to  the  propriety  of 
the  judges'  direction  ;  whereas  now,  it  is  possible 
that  the  verdict  of  the  jury — or  at  all  events  of 
some    of    them — may   have    proceeded   on    the 
second    ground,    we    are    called   upon    to   con- 
sider   and    decide    whether  the   ruling    of    the 
learned   judge   with    reference    to   the    second 
question  was  right.    For  this  purpose  we  must 
assume  that  nothing  was  said  on  the  subject  of 


the  defendant's  manager  desiring  to  buy  old  oats, 
nor  of  the  oats  having  been  said  to  be  old,  while, 
on  the   other  hand,  we  must  assume  that  the 
defendant's  manager  believed  the  oats  to  be  old 
oats,  and  that  the  plaintiff  was  conscious  of  the 
existence  of  such  belief,  but  did  nothing  directly 
or  indirectly  to  bring  it  about,  simply  offering 
his  oats  and  exhibiting  his  sample,  remaining  per- 
fectly passive  as  to  what  was  passing  in  the  mind 
<rf  the  other  party.     The  qnestion  is,  whether 
under  such  circumstances,  the  passive  acquiescence 
of  the  seller  in  the  self-deception  of  the  buyer  will 
entitle  the  latter  to  avoid  the  contract.    I  am  of 
opinion  that  it  will  not.    The  oats  offered  to  the 
defendants'   manager  were  a  specific  parcel,    of 
which  the  sample  submitted  to  him  formed  a  part. 
He  kept  the  sample  for  twenty-four  hours,  and  had 
therefore   full  opportunity  of  inspecting  it,  and 
forming  his  judgment  upon  it.     Acting  on  his  own 
judgment,  he  wrote  to  the  plaintiff  offering  him  a 
price.    Having  an  opportunity  of  inspecting  and 
judging  of  the  sample,  he  is  practically  in  the 
same  position  as  if  he  bad  inspected  the  oats  in 
bulk.    It  cannot  be  said  that,  if  he  had  gone  and 
personally  inspected  the  oats  in  bulk,  and  then* 
believing — but  without  anything  being  said  or 
done  by  the  seller  to  bring  about  such  a  belief — 
that  the  oats  were  old,  had  offered  a  price  for  them, 
he  would  have  been  justified  in  repudiating  the 
contract,  because  the  seller,  fromlthe  known  habits 
of  the  buyer,  or  other  circumstances,  had  reason  to 
infer  that  the  buyer  was  ascribing  to  the  oats  a 
quality  they  did  not  possess,  and  did  not  undeceive 
him.      I  take  the  true  rule  to  be  that  where  a 
specific  article  is  offered  for  sale  without  express 
warranty  or  without  circumstances  from  which  the 
law  will  imply  a  warranty,  as  where,  for  instance, 
an  article  is  ordered  for  a  specific  purpose,  and 
the  buyer  has  full  opportunity  of  inspecting  and 
forming  his   own    judgment,   if    he    chooses    to 
act  on  his  own  judgment,  the  rule  caveat  emptor 
applies.    If  he  gets  the  article  he  contracted  to 
buy,  and  that  article  corresponds  with  what  it  was 
sold  as,  he  gets  all  he  is  entitled  to,  and  is  bound 
by  the  contract.    Here  the  defendant  agreed  to 
buy  a  specific  parcel  of  oats.    The  oats  were  what 
they  were  sold  as,  namely,  good  oats  according  to 
the  sample.    The  buyer  persuaded  himself  they 
were  old  oats,  when  they  were  ijot  so;  but  the 
seller  neither  said  nor  did  anything  to  contribute 
to  his  deception.    He  has  himself  to  blame.    The 
question  is  not  what  a  man  of  scrupulous  morality 
or  nice  honour  would  do  under  such  circumstances. 
The  case  put  of  the  purchase  of  an  estate,  in  which 
there  is  a  mine  under  the  surface,  but  the  fact  is 
unknown  to  the  seller,  is  one  in  which  a  man  of 
tender  conscience  or  high  honour  would  be  un- 
willing to  take  advantage  of  the  ignorance  of  the 
seller ;  but  there  can  be  no  doubt  that  the  contract 
for  the  sale  of  the  estate  would  be  binding.    Story, 
J.,  in  his  work  on  Contracts,  vol.  1,  par.  516,  states 
the  law  as  to  concealment  as  follows  :  "  The  general 
rule,  both  of  law  and  equity,  in  respect  to  conceal- 
ment, is  that  mere  silence  with  reg;u-d  to  a  mate- 
rial fact,  which  there  is  no  legal  obligation  to 
divulge,  will  not  avoid  a    contract,   although   it 
operate  as  an  injury  to  the  party  from  whom  it  is 
concealed,  thus,  he   goes  on  to  say  (par.  517), 
"  Although  a  vendor  is  bound  to  employ  no  artifice 
or  disguise  for  the  purpose  of  oonc^ing  defects  or 
the  article  sold,  since  that  would  amount  to  a  posi- 
tive fraud  on  the  vendee;  yet,  under  the  general 
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doctrine  of  caveat  emptor,  he  is  not,  ordinarily, 
bound  to  disclose  every  defect  of  which  he  may  be 
cognisant,  although  hia  silence  mar  operate  vir- 
tually to  deceive  the  vendee."  "  But,  he  con- 
tinues (par.  518),  "an  improper  concealment  or 
suppression  of  a  material  fact,  which  the  party 
concealing  is  legally  bound  to  disclose,  and  of 
which  the  other  party  has  a  legal  right  to  insist 
that  he  shall  be  informed,  is  &tkudulent,  and  will 
invalidate  a  contract.  Farther,  distinguishing 
between  cstrinsic  circumstances  affecting  tlie  value 
of  the  subject  matter  of  a  sdle,  and  the  conceoj- 
ment  of  intrinsic  circumstances  appertaining  to  its 
nature,  character,  and  condition,  he  points  out 
that,  with  reference  to  the  latter,  the  rule  is  that 
mere  silence  as  to  anything  which  the  other  party 
mi^ht  by  proper  diligence  have  discovered,  and 
which  is  open  to  his  examination,  is  not  fraudulent, 
unless  a  special  trust  or  confidence  exist  between 
the  parties,  or  be  implied  from  the  circumstances 
of  the  case."  In  the  doctrine  thus  laid  down  I 
entirely  agree.  Now,  in  this  case  there  was 
plainly  no  legal  obligation  on  tho  plaintLS  in  the 
first  instance  to  state  whether  the  oats  were  new 
or  old.  He  offered  them  for  sale  according  to  the 
sample,  as  he  had  a  perfect  right  to  do,  and  gave 
the  buyer  the  fullest  opportunity  of  inspecting  the 
sample,  which,  practically,  was  equivalent  to  an 
inspection  of  the  oats  themselves.  AVhat,  then, 
was  there  to  create  any  trust  or  confidence  between 
the  parties,  so  as  to  make  it  incumbent  on  the 
plaintiff  to  communicate  the  fact  that  the  oats 
were  not,  as  the  defendant  assumed  them  to  be, 
old  oats  ?  If,  indeed,  the  buyer,  instead  of  acting  on 
his  own  opinion,  had  asked  the  question  whether  the 
oats  were  old  or  new,  or  hod  said  anything  which 
intimated  his  understanding  that  the  seller  was 
selling  the  oats  as  old  oats,  the  case  would  have 
been  wholly  different.  Or,  even,  if  he  had  said 
anything  which  showed  th^  he  was  not  acting  on 
his  own  inspection  and  judgment,  but  assumed  as 
the  foundation  of  the  contract  that  the  oats  were 
old,  the  silence  of  the  seller,  as  a  moans  of  mis- 
leading him,  might  have  amounted  to  a  fraudulent 
«onceument,  such  as  would  have  entitled  the 
buyer  to  avoid  the  contract.  Here,  however, 
nothing  of  the  sort  occurs.  The  buyer  in  no  way 
refers  to  the  seller,  but  acts  on  his  own  judgment. 
The  case  of  Uors/all  v.  Thomas  (1  H.  &  C.  90),  if 
that  case  can  be  considered  good  law,  ia  an  autho- 
rity in  point.  In  that  case,  a  gun,  which  had  been 
manufactured  for  a  purchaser  nad,  when  delivered, 
»  defect  in  it,  which  afterwards  caused  it  to  burst ; 
yet  it  was  held  that,  although  the  manufacturer, 
instead  of  making  the  purchaser  acquainted  with 
the  defect,  had  resorted  to  a  contrivance  to  conceal 
it,  as  the  buyer  had  had  an  opportunity  of  in- 
specting the  gun,  and  had  accepted  it  without 
doing  so,  and  had  used  it,  it  was  not  competent  to 
him  to  avoid  the  contract  on  the  ground  of  fraud. 
The  case  has,  however,  been  questioned,  and, 
dissenting  altogether  from  the  decision,  I  notice  it 
only  to  say  that  my  opinion  in  the  present  case  is 
in  no  degree  influenced  by  its  authority.  In  the 
case  before  us  it  must  be  taken  that,  as  the  defen- 
dant, on  a  portion  of  the  oats  being  delivered,  was 
able  by  inspection  to  ascertain  that  they  were  new 
oats,  his  manager  zaight,  by  due  inspection  of  the 
sample,  have  arrived  at  the  same  result.  The 
case  is,  therefore,  one  of  the  sale  and  purchase  of  a 
specific  article  after  inspection  by  the  buyer. 
Under  these  cironmstances  the  rule  caveat  emptor 


clearly  applies ;  more  especially  as  this  cannot  be 
put  as  a  case  of  latent  defect,  but  simply  as  one  in 
which  the  seller  did  not  make  known  to  the  buyer 
a  circumstance  affecting  the  quality  of  the  thing 
sold.  The  oats  in  question  were  in  no  sense  defec- 
tive. On  the  contrary,  they  were  good  oats,  and 
all  that  can  be  said  is,  that  they  had  not  acquired 
the  quality  which  greater  age  would  have  given 
them.  There  is  not,  so  fkr  as  I  am  aware, 
any  authority  for  the  position  that  a  vendor  who 
suDmits  the  subject  matter  of  sale  to  the  inspection 
of  the  vendee  is  bound  to  state  circumstances 
which  may  tend  to  detract  from  the  estimate 
which  the  buyer  may  injudiciously  have  formed  of 
its  value.  Even  the  civil  law,  and  the  foreign  law 
founded  upon  it,  which  require  that  the  seller  shall 
answer  for  latent  defects,  have  never  gone  the 
length  of  saying  that,  so  long  as  the  thing  sold 
answ«-s  to  the  description  under  which  it  is  sold, 
the  seller  is  bound  to  disabuse  the  buyer  as 
to  any  exaggerated  estimate  of  its  valne.(a) 
It  only  remains  to  deal  with  an  argument  which 
was  pressed  upon  us,  that  as  the  defendant  in  the 
present  case  intended  to  buy  old  oats,  and  tlje 
plaintiff  to  sell  new,  the  two  minds  were  not  ad, 
idem,  and  that,  consequently,  there  was  no  con- 
tract. This  argument  proceeds  on  the  fallacy  of 
confounding  what  was  merely  a  motive  operating 
on  the  buyer  to  induce  him  to  buy,  with  one  of  the 
essential  conditions  of  the  contract.  Both  parties 
were  agreed  as  to  the  sale  and  purchase  of  the 
particular  parcel  of  oats.  The  defendant  believed 
tho  oats  to  be  old,  and  was  thus  induced  to  agree  to 
buy  them,  but  he  omitted  to  make  their  age  a  con- 
dition of  the  contract.  All  that  can  be  said  is  that 
the  two  minds  were  not  ad  idem  as  to  the  age  of 
the  oats ;  they  certainly  were  ad  idem  as  to  the  sale 
and  purchase  of  them.  Suppose  a  person  to  buy 
a  horse  without  a  warranty,  believmg  him  to  be 
sound,  and  the  horse  turns  out  unsound,  could  it 
be  contended  that  it  would  be  open  to  him  ta 
say  that  as  he  had  intended  to  buy  a  sound  horse, 
and  the  seller  to  sell  an  nnsound  one,  the  contract 

(a)  The  case  most  nearly  in  point  to  be  found  in  ths 
Digest  is  the  followtag:  "Quod  si  ego  me  virginem 
emere  putarem,  com  esset  jam  molier,  emptio  valebit  i 
tn  Btitv,  enim  non  est  erratum."  D.  1. 18, 1. 1, 1. 11.  Yet 
"  Si  qnis  virginem  se  emere  pntosset,  cam  molier  venisset, 
et  (cteiu  errare  earn  venditor  pasaus  sit,  rodhibitionem 
qnidem  ex  hac  causa  non  esse,  venim  tamen  ex  empto 
oompetere  actionem  ad  resolrendam  emptlonem  et  pretio 
restitnto  mnlier  reddator."    D.  1. 19,  tit.  1, 1.  2. 

See  Pnffendorff,  De  Officio  Hominis  et.Civis,  tiaaslated 
into  French  by  BarboTTao  (Amst.  1723)  lib.  1,  o.  9,  s.  13: 
"  Mais  lorsgn'il  y  entre  dn  Dol,  c'est  a  dira,  one  I'on  a 
&b&  port^  i  promettie  on  i,  traitor  par  nn  enet  de  la 
frauds  et  de  la  mauvaisO)  foi  d  'antrui,  sans  liujaelle  on 
Von  ne  seroit  point  dn  tont  engage  on  Ton  seroit  engagi 
d'nne  antre  mani&re ;  voioi  les  regies  par  oil  Ton  pent 
jngor  de  ces  sortes  de  conventions  on  do  promesses." 
And  the  fourth  Bnle  given  is  this,  viz. :  4.  Tout  ce 
qoi  n'inflne  point  snr  I'essence  de  Taffaire,  et  dont  on 
n'a  pas  fait  mention  expiesse  dans  le  maiob^,  n'aimnll» 
point  une  convention  d'aillenrs  dans  les  formes ;  qoand 
m£me  on  anroit  tacitement  comptu  \i,  deasas  on  qne  Ton 
anroit  £t4  adroitement  entretenn  dans  cette  pens^  par 
I'anlre  oontraetant  iasqn'&  la  oonclnsion  de  raooord." 

(')  Here  the  distjngoished  translator  snbsoribes  anote, 
first  defining  positive  fraud,  and  then  continning, "  Mais 
il  y  a  anssi  nne/rauds  negative  dont  on  se  rend  oonpable 
lorsqoe  Ton  fait  on  qn  on  dissimole  certaines  onoses 
essentielles,  et  cela  soit  qn'on  eflt  anparavant  dessein  de 
tmmper,  soit  qn'on  proSte  senlement  de  I'errenr  oil  Ton 
voit  qn'est  I'aatre  partie;  oomme  si,  par  exemple,  on 
s'apperoevoit  qn'nn  aohetenr  prend  ponr  fines  dea  perles 
faoues,  et  qn'on  ue  Tarertit  pas  qn'u  so  trompe." — Bxp. 
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was  void,  because  the  seller  must  have  known 
from  the  price  he,  the  buyer,  was  willing  to  give, 
or  from  nis  general  habit  as  a  buver  of  horses, 
that  he  thought  the  horse  was  sound  P  The  cases 
are  exactly  parallel.  The  result  is  that  in  my 
opinion  the  learned  judge  of  the  County  Court 
was  wrong  in  leaving  the  second  question  to  the 
jury,  and  that  consequently  the  case  must  go 
down  to  a  new  trial. 

Blackburk,  J. — In  this  case  I  agree  that  on  the 
sale  of  a  specific  article,  unless  there  be  a  warranty 
making  it  part  of  the  bargain  that  it  possesses 
some  particular  quality,  the  purchaser  must  take 
the  article  he  has  bought,  though  it  does  not 
possess  that  quality.  And  I  agree  that  even  if 
the  vendor  was  aware  that  the  purchaser  thought 
that  the  article  possessed  that  quality,  and  would 
not  hare  entered  into  the  contract  unless  he  had 
so  thought,  still  the  purchaser  is  bound,  unless 
the  vendor  was  guilty  of  some  fraud  or  deceit  upon 
him ;  and  that  a  mere  abstinence  from  disabusing 
the  purchaser  of  that  impression  is  not  fraud  or 
deceit ;  for  whatever  may  be  the  case  in  a  court 
of  morals,  there  is  no  legal  obligation  on  the 
vendor  to  inform  the  purchaser  that  he  is  under  a 
mistake,  not  induced  bv  the  act  of  the  vendor. 
And  I  also  agree  that  when  a  specific  lot  of  goods 
dire  sold  by  sample,  which  the  purchaser  inspects 
instead  of  the  bulk,  the  law  is  exactly  the  same  if 
the  sample  truly  represents  the  bulk,  though  as  it 
is  more  probable  that  the  purchaser  in  such  a  case 
would  ask  for  some  further  warranty,  slighter  evi- 
dence would  suffice  to  prove  that  in  fact  it  was  in- 
tended that  there  should  be  such  a  warranty.  On 
tills  part  of  the  case  I  have  nothing  to  add  to  what 
the  Lord  Chief  Justice  has  statM.  But  I  have 
more  difficulty  about  the  second  point  raised  in  the 
case.  I  apprehend  that  if  one  of  the  parties  in- 
tend to  make  a  contract  on  one  set  of  terms,  and 
the  other  intend  to  make  a  contract  on  another 
set  of  terms,  or,  as  it  is  sometimes  expressed,  the 
parties  are  not  ad  idem,  there  is  no  contract,  unless 
the  circumstances  are  such  as  to  preclude  one  of 
the  parties  fi<om  den3ring  that  he  has  agreed  to  the 
terms  of  the  other.  The  role  of  law  is  that  stated 
in  Freeman  v.  Coohe  (2  Ex.  663).  If  whatever  a 
man's  real  intention  may  be,  he  so  conducts 
himself  that  a  reasonable  man  would  be- 
lieve that  he  was  assenting  to  the  terms  pro- 
posed by  the  other  party,  and  that  other  party 
upon  that  belief  enters  into  the  contract  with  him, 
the  man  thus  conducting  himself  would  be  equally 
bound  as  if  he  had  intended  to  agree  to  that  partv  s 
terms.  The  jury  were  direct^  that  if  they  be- 
lieved the  word  "  old  "  was  used  they  should  find 
for  the  defendant,  and  this  was  right ;  for  if  that 
was  the  case,  it  is  obvious  ttiat  neither  did  the  de- 
fendant intend  to  enter  into  a  contract  on  the 
plaintiff's  terms,  that  is,  to  buy  the  parcel  of  oats, 
without  any  stipulation  as  tu  their  quality,  nor 
conid  the  plaintiff  have  been  led  to  beUeve  he  was 
intending  to  do  so.  But  the  second  direction  raises 
the  diffi<mlty.  I  think  that,  if  from  that  direction 
the  jury  would  understand  that  they  were  first  to 
consider  whether  they  were  satisfied  that  the  de- 
fendant intended  to  buy  this  parcel  of  oats  on  the 
terms  that  it  was  part  of  his  contract  with  the 
plaintiff  that  they  were  old  oats,  so  as  to  have 
the  warranty  of  the  plaintiff  to  that  effect,  they 
were  properly  told  uiat  if  that  was  so  the  de- 
fendants could  not  be  bound  to  a  contract  without 
snch  warranty,  unless  the  plaintiff  was  misled. 


But  I  doubt  whether  the  direction  wonld  bring  to 
the  minds  of  the  jtay  the  distinction  between 
agreeing  to  take  the  oats,  under  the  beUef  that  the 
plaintiff  contracted  that  they  were  old.  The 
difference  is  the  same  as  that  between  buying  a 
horse  believed  to  be  sound,  and  buying  one 
beUeved  to  be  warranted  sound,  but  I  doubt  if 
it  was  made  obvious  to  the  jury.  And  I  doubt 
this  the  more,  because  I  do  not  see  much  evidence 
to  justify  a  finding  for  the  defendant  on  this  latter 
ground  if  the  woro  old  was  not  nsed.  There  may 
have  been  more  evidence  than  is  stated  in  the  case ; 
and  the  demeanour  of  the  witnesses  may  have 
strengthened  the  impression  produced  by  the 
evidence  there  was,  but  it  does  not  seem  a  very 
satis&ctory  verdict,  if  it  proceeded  on  this  latter 
ground.  I  agree  therefore  in  the  result  that  there 
should  be  a  new  trial. 

Hannkn,  J. — ^I  think  there  should  be  a  new 
trial  in  this  case,  not  because  the  ruling  of  the 
County  Court  judge  was  incorrect,  but  because 
having  regard  to  the  evidence,  I  think  it  doubtful 
whether  the  jury  sufficiently  understood  the, direc- 
tion they  received  to  enable  them  to  take  it  as 
their  guide  in  deteinnining  the  question  submitted 
to  them.  It  appears  from  the  evidence  on  both 
sides,  that  the  plaintiff  sold  the  oats  in  question 
by  a  sample  which  the  defendant's  agent  took 
away  for  examination.    The  bargain  was  only  com- 

Sleted  after  this  sample  had  been  in  the  defen- 
ant's  possession  for  two  days.  This,  without 
more,  would  lead  to  the  conclusion  that  the  de- 
fendant bought  on  his  own  judgment  as  to  the 
quality  of  the  oats  represented  by  the  sample,  and 
with  the  usual  warranty,  only  that  the  bulk 
should  correspond  with  it.  There  might,  how- 
ever, be  superadded  to  this  warran^  an  express 
condition  that  the  oats  should  be  old,  and  the  de- 
fendant endeavoured  by  his  evidence  to  establish 
that  there  was  such  an  express  bargain  between 
him  and  the  plaintiff.  This  was  the  first  question 
the  jury  had  to  consider,  but  as  they  have  not 
stated  whether  they  answered  it  in  &vour  of  the 
defendant,  it  is  possible,  and  from  the  judge's  re- 
port it  is  most  probable,  that  they  did  not  answer 
it,  and  the  case  must  be  considered  on  the  aa- 
sumption  that  there  was  no  express  stipulation 
that  the  oats  were  old.  There  might  have  oeen  ao 
implied  term  in  the  contract,  arising  from  pre* 
vious  dealings  or  other  circumstances,  that  the 
oats  should  be  old,  but  the  learned  judge  pro* 
bably  thought  the  evidence  did  not  make  it  ne« 
cessary  that  he  should  leave  this  question  to  the 
iury.  And  the  second  auestion  which  he  did 
leave  to  them  seems  intenaed  to  ascertain  whether 
there  was  any  contract  at  all  between  the  parties. 
It  is  essential  to  the  creation  of  a  contract  that 
both  parties  should  agree  to  the  same  thing^  in  the 
same  sense.  Thus,  u  two  persons  enter  into  an 
apparent  contract  concerning  a  particular  person 
or  ship,  and  it  turns  out  that  each  of  them,  misled 
by  a  similarity  of  name,  had  a  different  person  or 
ship  in  his  mind,  no  contract  would  exist  between 
them :  {Eafflee  v.  Wichelhatu,  2  H.  &  C.  906.)  But 
one  of  the  parties  to  an  apparent  contract  may  by 
his  own  fault  be  precludea  from  setting  up  that  he 
had  entered  into  it  in  a  different  sense  to  that  in 
which  it  was  understood  by  the  other  party.  Thus, 
in  the  case  of  a  sale  by  sample,  where  the  vendor 
by  mistake  exhibited  a  wrong[  sample,  it  was  held 
that  the  contract  was  not  avoided  py  this  error  of 
the  vendor:  (Seott  v.  LiUUddU,  ,8^£.  &  BL815.) 
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But  if  in  tho  last  mentioned  case  the  purchaser 
in  the  course  of  the  negotiations  preliminary  to 
the  contract  had  discovered  that  the  vendor  was 
under  a  misapprehension  as  to  the  sample  he  was 
offering,  the  vendor  would  have  been  entitled  to 
show  that  he  hod  not  intended  to  enter  into  the 
contract  by  which  the  purchaser  sought  to  bind 
him.  Tho  rule  of  law  applicable  to  such  a  case  is 
a  corollurjr  from  the  rule  of  morality,  which  Mr. 
Pollock  cited  from  Puloy,  that  a  promiaa  is  to  be 
performed  "  in  that  sense  in  which  the  promisor 
apprehended  at  the  time  the  promisee  received  it," 
and  may  bo  thus  expressed:  "The  promisor  is 
not  bound  to  fulfil  a  promise  in  a  sense  in  which 
the  promisee  knew  at  the  time  tho  promiser  did 
not  intend  it."  And  in  considering  the  question 
in  that  sense,  a  promisee  is  entitled  to  enforce  a 
promise,  it  matters  not  in  what  way  tho  know- 
ledge of  the  meaning  of  which  the  promiser  made 
it,  is  brought  to  the  mind  of  the  promisee 
whether  by  express  words,  or  by  conduct  or 
previous  dealings  or  other  circumstancoe.  If  by 
any  means  ho  knows  that  there  was  no  real  agree- 
ment  between  him  and  the  promiser,  he  is  not 
entitled  to  insist  that  the  promise  shall  be  fulfilled 
in  a  sense  to  which  tho  mind  of  the  promisor  did 
not  assent.  If,  therefore,  in  the  present  case  the 
plaintiff  knew  that  the  defendant,  in  dealing  with 
nim  for  oats,  did  so  on  the  assumption  that  the 
plaintiff  was  contracting  to  sell  him  old  oats,  he 
was  aware  that  the  defendant  apprehended  the 
contract  in  a  different  sense  to  that  in  which  he 
meant  it,  and  he  is  thereby  deprived  of  the  right 
to  insist  that  tho  defendant  shall  be  bound  by  that 
which  was  only  the  apparent  and  not  the  real 
bargain.  This  was  the  question  which  the  learned 
judge  intended  to  lenvc  to  the  jury,  and  as  I  have 
already  said,  I  do  not  think  it  was  incorrect  in  its 
terms,  but  I  think  that  it  was  likely  to  be  mis- 
understood by  tho  jury.  The  jury  were  asked, 
"  Whether  they  were  of  opinion,  on  the  whole  of 
the  evidence,  that  tho  plaintiff  believed  the 
defendant  to  believe,  or  to  be  under  the  impression 
that  he  was  contracting  for  the  purchase  of  old 
oats ;  if  80,  there  would  be  a  verdict  for  the  defen- 
dant." The  jnry  may  have  understood  this  to 
mean  that  if  the  plaintiff  believed  the  defendant 
to  believe  that  he  was  buying  old  oats,  the  defen- 
dant would  be  entitled  to  the  verdict,  but  a  belief 
on  the  part  of  the  plaintiff  that  the  defendant  was 
making  a  contract  to  buy  the  oats  of  which  he 
offered  him  a  sample  under  a  mistaken  belief  that 
they  were  old,  would  not  relieve  the  defendant 
from  liability,  unless  his  mistaken  belief  were  in- 
duced by  some  misrepresentation  of  the  plaintiff, 
or  concealment  by  him  of  a  fact  which  it  became 
his  duty  to  communicate.  In  order  to  relieve 
the  defendant,  it  was  necessary  that  the  jury 
should  find,  not  merely  that  the  plaintiff 
believed  the  defendant  to  believe  that  ne  was 
buying  old  oats,  but  that  he  believed  the  defen- 
dant to  believe  that  the  plaintiff  was  contracting 
to  sell  old  oats.  I  am  more  disposed  to  think  that 
the  jury  did  not  undestond  the  question  in  this 
last  sense,  because  I  can  find  very  little,  if  any, 
evidence  to  support  a  finding  upon  it  in  favour  of 
the  defendant.  It  may  be  assumed  that  the  defen- 
dant believed  the  oaJts  were  old,  and  it  may  be 
suspected  that  the  plaintiff  thought  he  so  believed, 
bnt  the  only  evidence  firom  which  it  can  be  in- 
ferred that  the  plaintiff  believed  that  the  defendant 
thought  that  the  pbdntiff  was  nuking  it  a  term  of 


the  contract  that  the  oats  were  old  is,  that  the 
defendant  was  a  trainer,  ond  that  trainers  as  a  rule 
use  old  oats,  and  that  the  price  given  was  high 
for  new  oats,  and  more  than  a  prndent  man  would 
have  given.  Having  regard  to  the  admitted  fact 
that  the  defendant  bought  the  oats  after  two  days 
detention  of  the  sample,  I  think  that  the  evidence 
was  not  sufficient  to  justify  tho  jury  in  answering 
the  question  put  to  them  in  the  defendant's  favour 
if  they  rightly  understood  it,  and  I  therefore  think 
there  should  be  a  new  trial. 

JiiAqmenf  aeeorcUttftlij. 

Attorneys  for  the   plaintiff.  Park  and   W.  B. 
Nelion. 

Attorney  for  the  defendant,  Haynet. 


Tlmrsday,  June  22. 
Thb  Maxcitestbr,  Sheffield,  asd  LnrooLxsHiRK 

Railway  Coxpast  (apps.)  «.  Woodcock  (resp.) 
InvUcUion   to  premises — Danger — Knowledge  of — 

Negligetice. 
Tlte  plainliff  we^it  with  a  eart  and  team,  hy  implied 
invitation,  to  fetch  lime  from  the  dffendantt'  rail- 
way yard.  While  in  the  yard  Ite  iinhamested  a. 
mare  that  wot  leading  hie  ham.  A  pasting  train 
frightened  the  mare  ;  slie  backed  some  consMerabli' 
distance,  and,  in  spite  of  the  plaintiff's  effoiis  to 
hold  Iter,  fell  over  a  dwarf  wcM  of  the  defendants', 
and  was  hurt.  An  nHion  having  been  brotight  in 
the  Cmmiy  Court  by  the  plaintiff  against  the 
defendants  for  not  having  a  sufficient  fence  to  the 
yard,  it  was  pi-oved  at  the  trial  tlmt  the  plaintiff 
knew  the  place  weU,  and  had  been  there  oflet^  ' 
before.  The  Uonnty  Court  judge  found  that  tlie 
fence  was  insufficient,  and  decided  in  favour  of 
the  plaintiff. 
On  appeal : 

Held,  that  there  was  no  proof  of  want  of  reasonable 
care  on  the  part  of  the  defendants  to  prevent 
damage  from  nnusual  danger  to  persons  visiting 
the  premises  withfnU  knowledge  of  the  state  of  the 
place,  and  that,  tlwrefore,  the  plaintiff  tvas  not 
entitUd  to  recover. 
Tnis  was  a  case  stated  by  way  of  appeal  from  a 
decision  of  the  County  Court  judge  at  Bamsley. 

The  plaintiff  went,  by  implied  invitation,  with  a 
cart  drawn  by  a  horse  and  mare  for  a  load  of 
lime  to  a  yard  upon  the  premises  of  the  defen- 
dants. The  mare  was  leading  the  team.  While  in 
the  yard  the  plaintiff  unharnessed  the  mare.  A 
passing  train  frightened  the  mare,  she  backed  some 
considerable  distance,  pulled  the  plaintiff  towards 
a  dwarf  waU  at  the  back  of  the  yard,  fell  over 
the  wall,  and  was  hurt.  An  action  having  been 
brought  by  the  plaintiff  against  the  defendants 
for  not  having  a  sufScient  fence  to  the  yard,  it 
was  proved  at  the  trial  that  the  plaintiff  knew  the 
place  well,  and  had  frequently  been  there  on  pre- 
vious occasions. 

It  was  argued  for  the  defendant  that  there  was 
no  evidence  of  negligence  in  the  company,  as  the 
plaintiff,  being  acquainted  with  the  locality,  ought 
not  to  have  taken  a  restive  mare  there.  The 
County  Court  judge  found  that  the  wall  was  in- 
sufficient, and  therefore  decided  in  favour  of  the 
plaintiff. 

/.  W.  Mellor  (or  the  defendants. — The  plaintiff  was 
in  fault  for  taking  to  a  railway  a  mare  that  would 
be  frightened  by  a  passing  train.  He  was  allowed 
to  go  to  the  place  on  condition  that  he  would  take 
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care  of  his  team.  In  Wkite  v.  Tlie  Norf]t-Eastern 
BaUway  Company  (28  L.  J.,  N.  S..  258,  Q.  B.),  a 
child  was  injured  on  a  railway  partly  through  the 
negligence  of  the  company,  partly  through  the  con- 
tributory negligence  of  the  grandmother  in  charge 
of  the  child ;  held,  that  the  child  could  not  maintain 
an  action  for  the  hurt  he  bad  suffered.  Pollock, 
C.B.,  says :  "  I  think  there  is  really  no  distinction 
between  a  child  of  tender  age  under  the  care  of 
another  and  anything  of  value  committed  to  the 
care  of  another  person  carried  by  him  on  the  rail- 
way. .  .  .  And  I  am  by  no  means  satistied,  if  a 
person  having  apparent  possession  of  property 
....  so  very  negligently  takes  care  of  the  pro- 
perty while  in  his  possession  on  the  railway 
that  an  accident  happens  to  it  by  the  com- 
bined negligence  of  the  railway  company,  that 
the  owner  of  the  pro])erty  could  maintain  an 
action."  In  Bla<:liman  v.  The  London,  Brighton,  and 
South  Coast  BaUway  Company  (17  W.  R.  769),  the 
plointifE  fell  over  a  weighing  machine,  which  Was 
raised  a  few  inches  above  the  level  of  the  platform 
at  a  railway  station :  Held,  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  company, 
Bovill,  C.J.  saying,  "  A  platform  of  a  station  must 
always  be  a  dangerous  place."  The  machine  "  was 
not  of  an  unusual  form,  or  was  it  placed  in  a  dan- 
gerous place.  ...  It  had  stood  there  for  seven 
years ;  there  bad  been  no  accident  during  that  time 
reported  to  the  company,  and  it  appears  that  only 
four  people  had  stumbled  over  it.  [Blackbcen,  J. 
referred  to  Jndennaur  v.  Dames  (14  L.  T.  Rep. 
N.  S.  484;  16  L.  T.  Rep.  N.  S.  293;  L.  Rep.  2 
.  C.P.  311.)]  A  case  resembling  the  present  is  liUjg  v. 
The  MancJu;sier,  Sheffield,  and  Lincolnshire  Bailway 
Company  (14  W.  R.  834).  There  a  passenger  was 
running  arm-in-arm  with  another  man  along  a 
platform  belonging  to  a  railway  company.  The 
platform  was  4ft.  Sin.  broad,  with  a  fence  at  the 
back,  and  a  curb  9in.  high  between  it  and  the  rails. 
He  fell  over  the  rails,  and  was  run  over  by  a  train: 
Held,  no  evidence  of  negligence  by  the  company, 
as  the  platform  was  reasonably  safe  for  persons 
using  it  in  a  reasonable  manner. 

Kumplay,  for  the  plaintiffs. — ^The  question  is, 
whether  this  was  not  a  reasonable  platform  or  place 
for  the  unloading  of  goods  into  carts  taken  there 
with  horses.  [Hannen,  J. — Suppose  my  room  has 
an  evident  hole  in  it.  I  invite  you  to  enter  the 
room ;  .your  head  swims,  and  you  fall  down  the 
hole.  Am  I  liable  ?  Lusn,  J. — Or  suppose  a  pas- 
senger standing  on  a  platform  has  an  epileptic  fit, 
and  falls  on  to  the  Une.  Is  the  company  in  fault 
for  not  fencing  the  platform?]  Certainly  not. 
[Hansen,  J. — Then  why  are  they  bound  to  guard 
against  restive  horses  ?]  The  County  Court  judge 
found  as  a  fact  that  there  was  an  insufficient  plat- 
form. The  wall  should  have  been  higher.  The 
company  provide  a  place  for  horses  drawing  carts 
to  come  to,  and  therefore  should  make  such  place 
fit  and  proper  for  the  purpose.  Most  horses  are 
subject  to  fright  from  trains.  A  screen  of  some 
kind  might  have  been  erected. 

MeUor,  in  reply,  cited  Crafter  v.  Tlie  Metropolitan 
Bailway  Company  (L.  Rep.  1  C.  P.  300.) 

BLACKBunN,  J. — We  do  not  review  the  judgment 
of  the  County  Court  judge  on  the  matter  found 
as  a  fact  by  him,  but  we  think  that,  from  a  mis- 
i^iprehension,  he  has  held  the  company  liable 
whan  there  was  not  evidence  that  they  were  so. 
The  law  could  not  be  more  accurately  expressed 
thim  it  is  by  Wille.<3,  J.,  in  the  case  of  Indemtattr 


V.  Barnes  (««p.), where  he  says  (L.  Rep.  1  C.  P.  288), 
speaking  of  a  person  brought  on  to  premises 
by  invitotion,  "  With  respect  to  such  a  visitor,  at 
least,  we  consider  it  settled  law  that  he,  using 
reasonable  care  on  his  part  for  his  own  safety,  is 
entitled  to  expect  that  the  occupier  shall  on  his 
part  nse  reasonable  care  to  prevent  damage  from 
unusual  danger,  which  he  knows  or  ought  to 
know ;  and  that,  where  there  is  evidence  of  neglect, 
the  question  whether  such  reasonable  care  has 
been  taken,  by  notice,  lighting,  guarding,  or  other- 
wise, and  whether  there  was  contributory  negU- 
gence  in  the  sufferer,  must  be  determined  by  a 
jury  as  matter  of  fact."  Now  here  the  railway 
company  have  undoubtedly  invited  those  who 
come  on  to  their  premises  to  take  away  lime  to 
bring  horses  there,  and  it  struck  me  that  those 
who  Drought  them  must  have  known  that  railway 
carriages  would  come  by  and  would  consequently 
frighten  any  horse  not  accustomed  to  trains.  But 
thou  what  is  the  obligation  of  the  railway  com- 
pany ?  It  is  to  "  use  reasonable  care  to  prevent 
damatre  from  unusual  danger."  Now,  here  the 
danger  was  that  if  the  hoi-se  had  shied  and 
backed  for  a  considerable  distance,  it  would 
have  come  to  a  low  wall  over  which  it  might 
have  gone,  and  did  go,  and  was  hurt.  Now, 
although  there  might  have  been  evidence  proper 
to  leave  to  a  jury  to  say  whether  or  no  if  the  plaintiff 
had  been  a  stranger  going  there  for  the  first  time 
the  company  had  discharged  their  duty  by  not 
putting  up  a  sufficient  railing,  yet  if  the  company 
gave  notice  to  him  either  verbally  or  by  a  placard 
saying,  "  You  may  put  your  horses  there,  but  there 
is  an  engine  likely  to  pass,  and  your  horses  may 
be  Mghtened  and  go  over  there,"  or,  what 
every  one  would  necessarily  know,  "  your  horses 
may  get  upon  the  Une  of  rails," — ^if,  I  say,  they 
had  given  him  such  distinct  notice,  warning  him 
of  allthat,  then  in  the  meaning  of  the  above  pav 
sage  in  the  judgment  delivered  by  Willes,  J., 
which  I  take  to  be  quite  good  law,  they  would 
have  taken  reasonable  care  by  giving  notice  that 
such  a  state  of  things  existed,  and  that  if  persons 
came  on  to  the  premises  they  were  to  guard  them- 
selves against  it.  Here  the  person  knew  the 
Elace,  and  I  cannot  see  the  slightest  difference 
etween  the  case  of  a  person  coming  there  with  a 
knowledge  of  the  place,  and  of  such  precautions 
as  the  company  had  taken,  and  that  of  a  person 
coming  and  being  told  by  the  company  of  the  state 
of  things.  In  this  case  there  was  reasonable  care, 
and  the  plaintiff  must  take  the  consequences  _  if 
under  the  circumstances  he  chooses  to  come  with 
full  knowledge  of  the  state  of  things  and  meets 
with  an  accident.  There  was  no  duty  upon  thq 
company  to  do  anything  more. 

Lush,  J. — I  am  entirely  of  the  same  opinion. 

Hanken,  J.  also  concurred. 

Attorneys  for  the  plaintiff,  Tnrr  and  Cp.,  .SS, 
Bedford-row. 

Attorneys  for  the  defendant,  Ctinlife  and  Beaw 
mont,  43,  Chancery-lane. 
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COUST  OF  EZCEBQUSA. 

BspoTtad  bj  H.  LsiSH  and  B.  A.  Kaiauxs,  Egqn,, 
Banisters.  at-Law. 


itay  4,  5, 6,  8,  and  June  9. 
JomtsoN  V.  EuEBSos  AVD  Sfabsow. 

llallcioiDly,  ^c,  pregenting  a  petition  m  bank' 
ruptcy  and  procurittg  plaintiff  to  he  adjttd^ed  a 
bankrupt — Action  ay  aunt  attorney  for — Reason- 
able  and  probable  cause — Eviden4x  of  want  of — 
Malice — Attorney  acting  on  client's  tnstructiotui, 
or  of  his  own  accord — Liability  of  to  action — Erro- 
neous decision  of  Court  of  Bankruptcy — Hcnofar 
a  justification  of  defendants'  proceedings — Bank- 
ruptcy Act  1869  (33  ^  2A  Vict.  c.  71)— Act  of 
bankruptcy  under  sect.  6,  sub-sect  6 — Debtors 
emnntons  under  sect.  7 — Petition  and  acUudica- 
tion  under  sect.  8 — Stay  of  pivecedings — Express 
or  impliedr-Seds.  6,  7.  8,  9, 10.  71,  78,80,81— 
Banhruptcu  Rules  22,  23,  24,  25,  41,  162.— Order 
— Fomis,  Nos.  4  and  9. 

The  defendant  S.,  an  attorney,  being  instructed  by 
his  dient  H.,  to  take  proceedings  in  bankruptcy 
against  the  plaintiff  J.,  unless  a  debt  claimed  to  be 
due  from  J.  to  B.,  bxU  disputed  by  J.,  were  paid, 
issued  a  debtor's  summons  out  </  the  County 
Court  on  the  26th  March,  under  sect.  7  of  tlus 
Bankn(ptcy  Act  1869,  which  summons  was  on  tlui 
28th  JltorcA  duly  served  on  J.,  who  thereupon 
made  an  affidavit,  in  compliance  with  the  same 
section,  denying  his  liability,  atid  applied  to  the 
registrar  of  the  County  Court  on  the  2)id  AprU 
to  dismiss  the  summons.  Both  parties  liaving 
been  heard  by  their  attorneys,  tlw  registrar,  on 
the  I2th,  AprU,  made  an  order  of  the  court  tluU  J. 
should,  within  seven  days  from  the  s^ice  of  the 
order  upon  him,  enter  into  a  bond,  with  such  two 
mtfficient  sureties  as  the  court  should  approve  of, 
to  pay  such  sum  cu  should  be  recovered  by  H. 
against  J.  in  any  proceedings  taiken  or  continued 
against  him  for  the  recovery  of  tlie  said  debt, 
together  with  costs,  "  and  that  all  proceedings  on 
the  summons  should  be  stayed  until  the  court  in 
which  die  proceedings  should  be  taken  should  have 
eome  to  a  decision  thereon."  This  order,  which 
was  the  first  of  the  kind  made  by  the  County 
Court  under  the  Act,  was  drawn  up  and  prepared 
by,  and  was  in  the  liandwriting  of,  (he  defendant 
a.,  and  was  served  by  him  upon  J.'s  attorney  by 
letter-  of  the  same  day's  date.  A  corresvondeTice 
ensued  during  the  seven  days  between  S.  and  tl>s 
attorney  of  J.  with  reference  to  the  sureties,  tliose 
''■by  ~ " 


proposed  by  J.  being  objected  to  bif  8.  on  tlie  part 
of  H.,  and  the  seven  days  Jtaving  consequently 
expired  on  the  20th  April,  without  any  bond 
having  been  executed,  a  jaelUiott  in  bankruptcy 
was,  by  the  express  direction  of  H.,  presented  by 
B.,  under  sect.  8,  on  tlie  21rf  AprU,  and  on  tlte 
tame  day  also  a  receiver  was  appointed  under 
sect.  13,  who  took  imnediate  possession  of  all  J.'s 
property,  the  act  of  bankruptcy  alleged,  beitig  {in 
the  terms  of  sub-sect.  6,  of  sect.  6  of  the  Act)  tluU 
the  petitioning  creditor  had  served  on  J.  a  debtor's 
summons,  and  ttiat  he,  being  a  trader,  had  for 
seven  days  neglected  to  pay  the  debt  alleged 
to  be  due,  or  to  secure  or  compound  for  the  same. 
J.  objected  to  the  petition,  and  after  several  hear- 
ings before  the  County  Court  judge  under  sect.  8, 
/.  «'a<,  on  the  Sth  May,  adjudged  to  be  a  bankrupt, 
and  that  adjudication  was  afftiined  on  appeal  by 
the  Chief  Judge  in  Bankruptcy  on  the  26t 


'.ppeal  by 
ith  May, 


but  was  subseqiiently,  on  the  2nd  Aug.,  reversed  by 
the  Lords  Justices,  wtto  annulled  the  a^udication 
and  the  proceedings,  on  tlie  ground  that  the  order 
of  the  12th  April  was  and  operated  as  a  stay  of  aU 
proceedings  on  the  debtor's  smnmons,  at  the  time 
when  tlie  petition  for  adjudication  was  pre- 
sented (a). 

Thereupon  J.  brought  an  actioti  againti  S.  for 
falseli),  malitioueh),  and  witliout  reasonable  atid 
probable  oause,jiling  against  him  the  petition  in 
bankruptcy,  and  causing  him  to  be  adjudged  bank- 
rupt, and  all  his  property  to  be  taisen  from  him, 
setting  oat  variou«  heads  of  special  damage  ;  and 
it  Moa,  after  veidi-ct  for  tlie  phmttiff. 

Held,  by  Kelly,  C.B.  and  Cleasby,  B.,  that  the 
aetion  was  maintainable,  and  thed  upon  the  above 
facts  the  verdict  of  the  jury  vba»  cunpty  juetified. 

Bitt,  contra, by  Martin  and  Bram,wm,BB.  that  such 
an  aetion  Has  not  maintainabh,  and  that  there 
was  no  evidence  for  the  jury  to  *upi>ort  the  cause 
<ffactio)t  alleged  in  the  declaration. 

■Per  EJdljf,  C.B. — The  dacision  of  a  judge,  ©r  a  court, 
that  an  indictment  wiU  lie,  or  that  a  tiMm  may  be 
acffudioated  a  bankrupt,  is  not  eondasive  evidence 
that  one,who  had  before  preferred  tlie  indictment,  or 
petitioned  for  the  adjudication,  had  reasonable  and 
probable  cause  for  the  act  that  lie  did ;  it  is 
evidence  at  aU  only  so  far  as  it  may  tend  to  satisfy 
the  jury  that  wliat  the  judge  and  court  hdd  to  oe 
law,  tlie  petitioner  bon4  fide  believed  to  be  the  law ; 
and  the  moment  it  is  sliown,first,  that  it  is  not  tkn 
law,  and  next,  that  the  prosecutor  or  the  petitionee' 
knew  or  believed  it  was  not,  there  is  no  reasonable 
atid  probable  cause  to  him;  and  if  malice  be 
proved,  he  is  liable  to  an  action. 

A  man  doing  an  utdawfvl  aot,  to  (lie  injury  or  ruin 
of  another,  knowing  tliat  it  is  unlawful,  cannot 
justify  or  defend  himself  in  an  action  against  him 
for  that  eause,  by  showing  that  a  judge  afterwards 
erroneously  hdd  tlie  act  to  be  lawful. 

The  applicaiion  on  2nd  AprU  to  dismiss  tlie  debtor's 
summons,  at  once,  and  of  necessity,  suspended  its 
operation  and  stayed  all  proceedings  under  it 
untU  that  application  should  be  followed  by  a  final 
order,  or  should  be  dismissed,  and  the  plaintiff 
homing  done  aXL  that  was  incumbent  upon  or 
possible  for  him  to  him  to  do  in  obedience  to  tlie 
order  of  12tfc  April,  the  delay  or  default  of  the 
registrar  ut  appointing  no  time  and  place  there- 
upon for  tlie  execution  of  the  bond  cannot  be  lield 
to  result  in  an  aict  of  banJ&uptey  on  the  part  of  tlie 
plaintiff;  tlie  applicaiion  was  still  pending  and 
undisposed  of  on  the  21sl  Ap^-H,  and  ilie  affidavit 
of  an  aot  of  bankruptcy,  the  petition,  and  otlier 
aets  done  or  proou/tea  to  be  done,  by  tlie  defendant 
mi  that  day  were  unlawful  and  void. 

Per  Cleasby,  B. — The  non-payment  oftlte  debt  by  tlie 
debtor,  wiUiin  the  seven  days  from  the  service  of 
file  debtor's  »mnmoi%s,is  oidy  an  act  of  bankruptcy 
when  an  application  to  dismiss  tlie  sunmtons  is 
not  pending,  for,  as  long  as  the  validity  of  the 
summons  is  sob  judioe,  iliere  can  be  no  act  of 
bankruptcy  by  disobedienee  to  it. 

Tltere  is  no  valid  objection,  either  on  the  part  of  the 
creditor  or  of  the  registrar  of  the  County  Couii,  to 
tlie  debtor's  attorney  being  one  of  tlie  sureties  in 
tlie  bottd  given  by  tlie  debtor  for  payment  of  the 
sum  to  be  reeovered  in  any  proceedings  talcen  by 

(a.)  See  the  OBBe  before  the  Lords  Jnstioee,  £>  parte 
Johnson,  Re  Johnson  (23  L.  T.  Bep.  K.S.  201;  L.  Rep. 
5  Ch.  Ap.  713.) 
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the  creditor  againsl  the  debtor  for  the  recovery 
of  the  detiiand  mentioned  in   the  debtor's  turn- 
■mon$. 
Jf  the  defendanfs  proceeding  tons  unfounded  and 
improper,  and  there  was  malice,  and  an  absence 
of  reasonable  attd  probable  cause,  he  cannot  de- 
fend himself  upon  the  ground  tliat  the  injury  was 
caused  by  the  mistake  of  a  judge.      The  adjudica- 
tion of  the  judge,  which  is  set  aside  a/nd  annulled, 
cannot  legalise  what  liad  been  unlawfully  done, 
nor  prevent  what  followed  being  the  consequence 
of  what  liad  been  unlawfully  done. 
Per  BramweU,  B. :  By  tlie  order  of  the  12th  April  (lie 
proceedings  were  stayed.    They  were  stayed  also 
by  virtue  of  rule  41,  aTid  they  were  stayed  by 
implication    without  express    words  directing  a 
stay,  upon  the  principle  th<U  where  a  matter  is 
pending  on  the  determination  of  which  the  next 
step  depends,  that  next  step  cannot  be  taken, 
(jnder  sect.  6,  sub-sect  6,   of  the  Bankruptcy  Act 
1869,  a  person  served  with  a  debtor's  summons, 
owing  the  money  and  not  paying,  or  securing,  or 
compounding  for  the  debt  within  seven  days,  com- 
mits am.  act  of  bankruptcy  dbsohite  and  perfect, 
not  inchoate,  contingent  or  defeasible.    He  may 
prevent  his  being  adjudged  a  bankrupt  at  once  by 
applying  under  sect  7,  but  he   nevertJieless  has 
committed  an  act  of  bankruptcy. 
TIte  defendant  not  merely  had  reasonable  and  pro- 
bable cause  for  all  he  did,  but  all  he  did  had  real 
and  proper  cause  and  was  according  to  law. 
The  defendant,  if  wrong  here,  was  wrong  in  point 
of  law,  and  in  such  a  case  an  aHionfor  malicious 
prosecution  without  recuonable  and  probable  cause 
is  not  m.aintainable.    But,  even  if  a  mistalce  or 
untrue  proposition  in  law  would  make  liable  to  an 
action  a  person  who  had  truly  stated  the  facts, 
there  is  no  stich  gross  mistake  or  untrue  proposi- 
tion in  this  case  cu  to  show  an  absence  of  reason- 
able and  probable  cause. 
Per  Martin,  B.  —  Quwre,  whether  an  action  for 
falsely  and  maliciously,  and  without  recuonable 
and  probable  cause,  procuring  a  man  to  be  adjudged 
a  bankrupt  by  the  Court  of  Bankruptoy,  having 
jurisdiction  to    hear  and  adjudicate   upon    (he 
Muaiter,  wiU  lie  ?    The  judgm^ent  of  a  court  is  the 
independent  exercise  of  the  mind  of  the  court  upon 
tlie  facts  before  it,  and  cantiot  be  said  to  be  caused 
or  procured  by  any  one,  in  the  sense  of  (hose  words 
in  (he  declaration. 
This  was  on   action  bj  the  plaintiff,  a  trades- 
wan  and  fanner,    at    North    Walshom,    in   the 
coanty  of  Norfolk,  asainst  the  defendants,  who 
are  attorneys  at  Norwich,  for  falselv,  maliciously, 
and  without  reasonable  and  probable  cause,  filing 
a  petition  in  bankruptcy  against  the  plaintiff,  and 
causing  him  to  be  ac^ndged  a  bankrupt,  and  all 
his  property  to  be  taken  from  him — the  declaration 
in  which  action  set  out  Tarious  heads  of  special 
damage.    At  the  trial  of  the  cause,  before  Kelly, 
C.B.,  at  Guildhall,  at  the  sittings  after  last  Hilary 
Term,  a  yerdict  was  entered  for  the  defendant 
Emerson,  and  the  jury  found  a  verdict  for  the 
plaintiff  as  against  the  defendant  Sparrow,  with 
15001.  damages;    and  a  rule   was    subsequently 
moved  for  (pursuant  to  leave  reserved  for  that 
purpose)  and  obtained  by  the  defendant  Sparrow, 
to  set  the  verdict  against  him  aside,  and  to  enter 
it  for  the  defendant,  on  the  ground  that  there  was 
no  evidence  of  personal  interference  by  Sparrow, 
or  of  malice,  or  of  want  of  reasonable  and  probable 
cause ;  and  also  for  a  new  trial  on  the  ground  of 


misdirection,  and  that  the  verdict  was  against  the 
weight  of  evidence ;  and  against  that  rule 

Parry,  Serjt.,  H.  James,  Q.  C,  and  Tapping  for 
theplaintiff,  now  showed  cause ;  and 

HuddteetoH,  Q.  C,  Field,  Q.  C,  and  C.  0.  Mere- 
wetlier,  for  the  defendant  Sparrow,  supported  it. 

Cur.  adv.  vuU. 

The  facts,  the  questions  left  by  the  learned 
Chief  Baron  to  the  jury,  the  various  sections  of 
the  Bankruptcy  Act  1869,  and  the  new  Bankruptcy 
Rules  thereunder,  the  arguments  of  counsel,  and 
the  several  cases  and  authorities  cited  by  them  in 
argument,  are  all  fully  and  sufficiently  set  out  in 
the  following  elaborate  written  judgments  of  the 
learned  Barons. 

June  9. — The  court  being  divided  in  opinion  the 
following  written  judgments  were  now  deUvered 
seriaiirtihy their  hordships : — 

Cmasby,  B. — ^This  was  an  action  against  the 
defendants  for  falsely,   maliciously,  and  without 
reasonable  and  probable  cause,  filing  a  petition  in 
bankruptcy  against  the  plaintiff,  and  causing  him 
to  be  aajudged  bankrupt,  and  all  his  property  to  be 
taken   from    him,  ana    the  declaration  sets  out 
various  heads  of  special  damage,  among  others,  the 
having  the  live  stock  taken  from  two  farms  which 
he  was  occupying,  the  loss  of  his  credit  as  a 
draper,   and  that  his  tenants,  whose  names  are 
given  in  the  declaration,  twelve  in  number,  refused 
to  pay  him  their  rents.    The  case  was  tried  before 
the  Lord  Chief  Baron,  at  the  sittings  after  Hilary 
Term,  and  a  verdict  entered  for  the  defendant 
Emerson,  and    against  the    defendant    Sparrow, 
with  15001.  damages.    It  will  be  convenient  in 
what  follows  to  call  Sparrow  the  defendant.    An 
application   has   been  made,    pursuant  to  leave 
reserved,  to  set  aside  the  verdict  and  enter  a 
verdict  for  the  defendant,  on  the  ground  that  there 
was    no    evidence    of    personal    interference    by 
Sparrow,  or  of  malice,  or  of  want  of  reasonable 
and  probable  cause,  and  also  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict  was 
against   the  weight    of  evidence.     The  learned 
judge  put  three  qnestions  to  the  jury,  in  8ul> 
stance  as  follows : — First,  did  the  defendant  per- 
sonally  act  in  carrying  on  the  proceedings,  and  of 
his  own  accord,  apart  from  the  instructions  of  his 
clients  as    to  the  steps  taken  P    To  which  the 
answer  was  that  he  did  so  act.   Secondly,  was  the 
defendant  Etctuated    by  malice  in  what  he  did, 
that   is,  by  an   undue    and  improper  motive — 
for  instance,  coercing    the  plaintiff  by   the  use 
of   bankruptcy    proceedings    into   the    acknow- 
ledgment of  a  doubtful  debt,  in  order  to  g^tify  a 
powerful  cUent?     To  which  the  jury  answered 
that  he  was  so  actuated.    Thirdly,  did  the  defen- 
dant know,  when  he  filed  the  petition  in  bank- 
ruptcy, that  the  proceedings  in  bankruptcy  were 
stopped  until  an  appointment  had  been  made  by 
the  registrar  for  the  examination  of  the  sureties 
and    the    execution    of   the    bondP      The    jniy 
answered   that  he  did   know  it.    The  principal 
questions   argued   before  us  in  this  case  were, 
whether  there  was  evidence  of  a  want  of  reason- 
able and  probable  cause  for  taking  the  proceeding 
of  presenting  the  petition  for  abjudication,  and 
whether  there  was  any  evidence  of  malice.     It  was 
hardly  contended  that    the   part  taken    by  the 
defendant   was    such  that,  if  he    acted  without 
reasonable  and  probable  cause,  and  was  actuated 
by  malice,  he  would  not  be  responsible  in  this 
action,  though  he  acted  only  as  attorney.     Every- 
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thing  was  actaallT  done  by  him  which  was  com- 
plained of,  and  it  he  was  himself  under  the  in- 
fluence of  any  bad  motive  or  feeling,  none  but 
himself  would  be  responsible  for  thai.  And  there- 
fore, if  the  question  of  malice  was  fonnd  against 
the  defendant,  it  seems  to  dispose  of  this  objection. 
Otherwise  there  might  be  no  redress  in  such  a 
case,  for  the  client  might  not  act  maliciously,  and 
80  not  be  responsible,  and  the  attorney  might  only 
nse  the  opportimity  given  him  by  the  client  of 
doing  so.  It  appears  to  me  that  the  verdict 
of  the  jury  in  answer  to  the  first  question  is 
not  wanted  to  dispose  of  this  objection.  How- 
ever, the  verdict  certainly  does  dispose  of  it, 
independently  of  the  question  of  malice,  for  it 
cannot  be  said  that  there  was  no  evidence  what- 
ever to  support  it,  having  regard  to  the  proceed- 
ings connected  with  the  order  of  the  12tn  April, 
with  the  form  of  which  the  client  had  nothing  to 
do,  but  which  was  afterwards  made  the  ground  for 
baresJdng  off  the  completion  of  the  security,  and  at 
once  making  the  plaintiff  a  bankrupt.  It  would 
be  convenient  here  to  state  the  facta  and  dates. 
The  plaintiff  was  a  customer  of  the  bank  of  Sir 
Bobert  Harvey,  at  Norwich.  He  owed  him  a 
certain  admitted  bank  balance,  and  he  had  also 
mortgaged  some  freehold  property  to  him  for  300Z., 
and  tnere  was  a  claim  made  by  Sir  Bobert  Harvey 
for  a  further  sum  or  alleged  bank  balance  of  4532. 
This  last  item  was  denied  by  the  plaintiff,  on  the 
ground  that  he  had  made  over  to  Sir  Bobert 
certain  bills  of  exchange  to  the  same  amount, 
which  he  had  not  indorsed  or  become  a  party  to, 
and  that  the  effect  was  that,  either  the  last-men- 
tioned balance  never  arose  or  had  been  satisfied. 
The  defendants,  the  soUcitors  to  the  bank,  abont  the 
lith  March,  wrote  to  the  plaintiff,  that  unless  the 
acooont  was  paid,  they  would  proceed  in  bank- 
raptcy  against  the  plaintiff  The  solicitor  of  the 
plaintiff  wrote  to  the  defendants  to  say  that  the 
plaintiff  denied  his  liability,  and  that  he  was  ready 
to  appear  to  any  writ.  On  the  26th  March 
the  defendants  issued  a  debtor's  summons 
nnder  the  Bankruptcy  Act  of  1869,  which 
was  served  on  the  plaintiff  on  the  28th  March. 
On  the  2nd  April  the  plaintiff  filed  an  affidavit  in 
compliance  with  ibe  Act,  denying  his  liability. 
On  the  same  day  the  re^strar  appointed  the  12th 
April  to  hear  the  application.  On  that  day  the 
parties  and  solicitors  attended,  and  an  order  was 
made  in  the  following  form: — "The  Bankruptcy 
Act  1869.  In  the  County  Court  of  Norfolk,  holden 
at  Nonrich.  In  the  matter  of  a  debtor's  summons 
by  Messrs.  Harveys  and  Hudsons  against  William 
Johnson.  Upon  the  application  of  Wm.  Johnson 
to  dismiss  this  summons,  and  upon  reading  the 
affidavit  of  Wm.  Johnson,  and  upon  hearing  Sir 
Bobert  John  Harvey  Harvey,  Bart.,  one  of  the 
firm  of  the  said  Messrs.  Harveys  and  Hudsons,  it 
is  ordered  that  the  said  Wm.  Johnson,  within 
seven  days  from  the  service  of  this  order  upon  him, 
entei'  into  a  bond  in  the  penal  sum  of  912c.  9s.  8d., 
with  such  two  sufficient  sureties  as  the  court  shall 
Improve  of,  to  pay  such  sum  or  sums  as  shall  be 
recovered  by  Messrs.  Harveys  and  Hudsons 
against  the  said  Wm.  Johnson  m  any  proceedings 
tucen  or  continued  against  him  for  the  recovery  of 
the  demand  mentioned  in  such  summons,  together 
with  snch  costs  as  shall  be  given  by  the  court  in 
which  snch  proceedings  are  had.  And  it  is  further 
ordered  that  aU  proeeedituB  on  thit  fummont 
*haU    he    stayed    until    the    court    in    which 


the  proceedings  shall  be  taken  shall  have 
come  to  a  decision  thereon.  Given  under  the 
seal  of  the  court  this  12th  April,  1870.  By 
the  Court.  —  Thomas  H.  Palmbb,  Begistrar. ' 
It  was  undisputed  that  the  order  in  this  form  was 
drawn  up  by  the  defendant,  and  was  in  his  hand- 
writing, and  was,  by  letter  of  th3  sama  date,  served 
by  him  upon  the  plaintiff's  solicitor.  It  was  sworn 
in  the  defendant's  case  that  the  period  of  seven 
days  was  first  mentioned  by  the  registrar,  bat  as 
the  case  went  to  the  jury  upon  the  credit  of  the 
witnesses,  and  they  found  every  question  against 
the  defendant,  the  fact  last  alluded  to  cannot  be 
regarded  as  an  nndisputed  fact.  It  was  stated  at 
the  meeting  on  the  12th  April  that  there  would  be 
no  difficulty  in  obtaining  an  extension  of  the  timo 
for  perfecting  the  security.  This  fact  was  proved 
in  the  plaintiff's  case,  and  was  not,  I  think,  disputed 
in  the  defendant's.  Indeed  it  seems  to  be  referred 
to  in  one  of  the  defendant's  letters,  viz.,  that  of  the 
23rd  April.  It  did  not  appear  that  any  opposition 
was  made  to  giving  security.  It  was  sworn  on  the 
part  of  the  plaintiff  that,  at  the  meeting  of  the  12th 
April,  Mr.  Hand's  name  was  mentioned  as  likely 
to  be  one  of  the  sureties  without  any  objection, 
but  it  was  sworn  on  the  part  of  the  defendant  that 
something  was  said  by  the  registrar  about  the 
solicitor  of  the  party  being  an  objectionable  surety. 
This  part  of  the  case  must  be  regarded  as  disputed, 
and  the  conduct  of  the  parties  and  the  corres- 
pondence is  material  as  leading  to  the  proper 
inference.  On  the  16th  April  Mr.  Hand  presented 
to  the  registrar  a  notice  of  sureties  pursuant  to  the 
162nd  of  the  Bankruptcy  Bulos,  proposing  himself 
and  Wm.  Hardinghsim  (describing  him)  as  sure- 
ties ;  and  the  following  correspondence  passed. 
On  the  16th  April  the  solicitor  of  the  plaintiff 
wrote  to  the  defendants  as  follows :  "  I  send  you 
herewith  notice  of  securities,  copies  of  whicn  I 
have  also  forwarded  to  Mr.  Palmer  (the  registrar). 
I  presume  you  will  have  no  objection  to  myself  and 
the  gentleman  who  will  join  me,  and  I  will  prepare 
the  bond  and  have  the  same  sent  to  the  registrar. 
I  suppose  you  will  not  require  any  affidavit.  If 
you  do  kindly  write  me,  and  I  will  send  same  to 
DC  filed  with  flie  bond."  To  which  the  defendant 
replied  on  the  18th,  in  the  following  terms,  "  We 
find  that  the  Begistrar  of  the  Norfolk  County 
Court  will,  in  all  cases,  upon  principle,  decline  to 
accept  the  debtor's  attorney  as  a  security  for  the 
payment  of  money.  You  will,  therefore,  substitute 
someone  else  for  yourself,  and  we  will  make  in- 
quiries as  to  the  other  surety  proposed.  We  may 
EMld  that  in  this  case  most  certainly  the  affidavit  of 
justification  will  not  be  dispensed  with."  On  the 
following  day  the  defendant  wrote  again  objecting 
to  the  name  of  Mr.  Hardingham.  Mr.  Hand,  on 
the  22nd  April,  forvrarded  another  notice  proposing 
Mr.  Larter  and  Mr.  Hardingham  aa  the  sureties, 
and  wrote  as  follows :  "Ianaeratoodfi^)mmyclerk 
that,  on  the  hearing  of  the  application  to  dismiss 
your  summons,  neitner  you  nor  the  registrar  ob- 
jected to  my  being  security  for  Mr.  Johnson  -,  as  you 
nave  now  oojected  it  is  not  my  intention  to  have  any 
personal  altercation  on  that  point ;  I  have,  however, 
written  to  my  client,  and  he  now  sends  in  the 
names  of  his  proposed  securities,  of  which  I 
enclose  yon  my  formal  notice,  and  have  also  sent 
copy  to  the  registrar.  The  matter  had  now  better 
proceed  in  the  ordinary  course.  Both  the  pro- 
posed sureties  will  make  the  usual  affidavit  of  jus- 
tification.   I  see  by  the  order  the  security  was  to 
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have  been  given  vrithin  seven  dajs.  Events  have 
^own  this  to  be  utterly  impossible.  I  am  not 
aware  upon  what  authority  the  registrar  pats  as 
nnder  terms  for  seven  days,  but  ia  this  it  is  not 
for  roe  to  dictate."  On  the  following  day  (the  23rd 
April)  the  defendant  replied  to  that  letter  ns  fol- 
lows :  "  We  cannot  recognise  your  aotioe  of  sure- 
ties dated  on  the  2'2nd  inst.,  as,  in  aonse(|uenoe  of 
your  not  baring  obtained  from  the  oourt  an  ex- 
tension of  time  within  wbieh  to  petfect  security, 
an  act  of  bankruptcy,  as  we  are  prepared  to  ood- 
tend,  was  duly  completed,  and  on  tne  2l8t  oor 
clients  presented  a  petition  for  adjudication  of 
bankruptcy,  the  hearing  of  whioh  has  been  fixed 
for  the  2nd  May  at  the  registrar's  office,  at  twelve 
o'clock,  and  a  receiver  has  been  duly  appointed." 
I  may  here  add  that  it  was  not  a  valid  objection  to 
Mr.  Hand  as  security,  either  on  the  part  of  the  de- 
fendant or  of  the  r^istrar,  that  he  was  the 
solicitor  of  the  debtor.  In  the  eoarts  of  oommon 
law  it  has  long  been  tiie  settled  practice  not  to  take 
attorneys  as  bail  for  their  d.ients,  and  there  xaty  be 
a  professional  feeling  against  doing  so ;  but  I  ap- 
prehend the  registrar  eould  not,  as  stated  in  the 
defendant's  letter  of  the  18th  April,  decline  to 
accept  Mr.  Hand  as  seourity,  and  the  defendant 
was  not  justified  in  writing  as  he  did  on  the  sub- 
jeot.  On  the  21st  April  a  petition  for  abjudica- 
tion had  been  presented,  with  an  afiSdarit  prepared 
by  the  defendaoit  that  the  plaintiff  had  cooomitted 
an  act  of  bankruptcy ;  and  the  act  of  bankroptcy 
sworn  to  was  that  he  did  not,  within  seven  days 
from  the  service  of  the  debtor's  summons,  pay  or 
secure,  or  coinpound  for,  the  sum  due.  On  the 
same  day  an  affidavit  was  prepared  by  the  ddtea- 
dant,  and  sworn  by  Sir  B.  Harvey,  that  it  was 
highly  important,  in  the  interests  of  the  creditors, 
that  a  receiver  should  be  appointed  to  take  imme- 
diate possession  of  the  property  of  the  plaintiff. 
And  on  the  same  day,  on  the  application 
of  the  defimdant,  an  order  for  the  appoint- 
ment of  a  reoeiver  was  made.  On  the  aight 
of  the  following  day  a  person  of  the  na>me 
of  Bnllard,  die  clerk  of  the  registrar,  having 
been  appointed  receiver,  entered  into  the 
dwelliag-hoase  where  the  pliuntiff  was  reading, 
and  where  he  oairriod  on  his  buainesa,  and  he  was 
deprived  of  the  possession  of  all  fads  prc^rty. 
Adjournments  of  the  heariag  of  the  petttion  for 
abjudication  took  place  on  account  of  the  absence 
of  the  County  Court  judge,  and  on  the  7th  Iby 
both  parties  were  heard  upon  the  last-meBtioaed 
petition,  and  the  plaintiff  was  adjudicated  a  bank- 
rupt. The  answer  of  the  plaintiff  to  the  petition, 
as  far  as  I  can  recollect  it  irom  the  evidence,  was 
that  as  there  had  been  no  appointment  by  the 
registrar,  in  pursuance  of  the  ltf2ad  rule,  to  com- 
plete the  secDrity,  there  had  been  no  default  by 
nim,  and  could  therefore  be  no  act  of  bankruptcy. 
It  was  urged,  ou  behalf  of  the  petitioning  creditor, 
that  the  82iid  section  of  the  Bankruptcy  Act  1869 
applied,  and  that  the  objection  tateu  was  in  the 
nature  of  a  formal  defect  or  irregularity,  and  that 
no  substantial  injustice  had  been  caused,  and  the 
County  Court  judge  adopted  this  argument  and 
deoided  accordingly.  An  appeal  was  presented  to 
the  Chief  Judge  in  Bankruptcy,  and  heard  on  the 
26th  May,  and  the  Chief  Jud^  dismissed  the  ap- 
pUoation  with  costs.  The  reason  given,  according 
to  the  notes  of  the  judgment  handed  up,  was 
as  foUoWB  :  "  An  order  was  made,  on  the  appli- 
cation of  the  debtor,  that  the  summons  be  dis- 


missed on  his  giving  security  on  bond,  with  sureties, 
within  seven  days.  Therefore  he  must  be  taken 
to  have  known,  as  soon  as  the  order  was  pro- 
nounced, that  he  had  seven  days  and  only  seven 
da^s  to  do  all  that  was  required."  UnCortunately, 
this  was  a  mistake  as  to  the  terms  of  the  order, 
which,  in  compliance  with  role  41,  and  with  the 
printed  farm,  contains  an  indefinite  stay  of  pro- 
ceedings on  the  debtor's  snmmcois ;  and  was  also, 
as  is  submitted,  founded  on  a  mistake  as  to  an  act 
of  bankruptcy  having  been  at  that  time  com- 
mitted. Accordingly,  aai  appeal  ini.s  brought  to 
the  Lord  Justices,  and  James,  L.J.,  00  the  2nd 
Aug.  1870,  without  hesitation  sdlowed  the  appeal 
on  the  ground  that  all  proceedings  on  the  debtor's 
sommons  were  stayed  when  the  petition  for  adju- 
dication was  presented,  and  annulled  the  ai^udi- 
cation,  giving  the  petitaoner  all  the  costs,  except 
those  of  the  appeal  to  tiie  Lords  Jastices.(a)  I 
wish  to  add  here  that,  as  the  reason  given  fisr  the 
anunlling  tiie  ac^c&ation  (viz.,  the  express  stay 
of  procecdinss)  was  an  obviously  sQfiScaent  one, 
tbero  is  nothing  to  show  -whether  the  learned 
Load,  Justice  thought  the  order  to  try  the  validity 
of  the  debt  would  not,  in  conjunction  with  the  AA 
of  Parliament,  operate  as  a  stay  of  proceedings 
without  any  express  stay,  or  whether  his  Lordship 
thou^t  an  act  of  bankruptcy  could  be  committed 
during  the  proceeding  to  try  the  validity  of  the 
summons.  The  additional  &cts  to  be  noticed  are  that 
the  debts  of  the  plaintiff,  besides  his  disputed  debt, 
amoonted  to  between  4002.  and  5002. ;  that  the  live 
stook,  huUocks,  &c.,  upon  his  farm,  exclusive  of 
horses,  were  sold  for  800J.;  that  the  property 
under  mortgage  to  Sir  B.  Harvey  for  3002.  had 
been  mortgaged  for  19902.,  and  all  had  been  paid 
off  except  3002. ;  and  that,  according  to  the  state- 
ment made  by  the  plaintiff  upon  oath  in  the  pro- 
ceedings upon  bankruptcy,  besides  the  goodwill 
of  his  busmess  as  a  drtu>er,  he  was  possessed  of 
property  of  the  value  of  50002.,  after  paying  all  his 
debts.  There  appeared  upon  the  proceedings  to 
have  been  only  one  meeting  of  creditors  under  the 
bankruptcy,  and  this  was  held  on  the  31st  May 
1870.  It  was  said  to  be  a  meeting  of  the  nuijority 
in  value  of  the  creditors,  and  besides  Sir  B.  Harvey's 
disputed  debt  of  4532.,  there  were  other  creditors 
of  various  sums,  amounting  altogether  to  about 
1702.  The  defendant  represented  all  the  creditors 
there,  having  previously  obtained  their  proxies, 
and  the  resolutions  said  to  be  come  to  were  that 
Mr.  Bullard  (who  had  been  the  receiver),  should  be 
the  trustee,  that  Sir  B.  Harvey  and  two  other  per- 
sons should  be  the  committee  for  superintending 
the  administration  of  the  property  of  the  bamkrapt, 
and  that  all  moneys  received  by  the  tmatees 
should  be  forthwith  paid  into  Sir  B.  Harvey's 
bank.  The  above  is  a  general  outline  of  the  facts. 
A  question  was  raised  in  argument  before  us 
whether,  inasmuch  as  an  adjudication  actually  to<^ 
place  upon  the  petition,  and  this  adjudication  was 
afterwajrds  supported,  upon  hearing  both  parties, 
by  the  Chief  Judge  in  Bankruptcy,  this  actirai 
could  be  maintained,  although  it  turned  out  that 
the  adjudication  was  entirely  erroneous,  and  was 
afterwards  annnlled  by  Lord  Justice  James  upon 
appeal.  Now  when  we  deal  afterwards  with  the 
question  of  reasonable  and  probable  cause,  full 
effect  will  be  given  to  the  opinion  of  the  County 

(a)  See  the  case  Ex  parte  Johiuon,  re  Johnaon,  re- 
ported ti6i  tup. 
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Court  Jndge,  and  of  the  Chief  Judge  in  Bank- 
ruptcy as  arguments,  and  very  strong  arguments 
in  favour  of  the  defendant,  and  if  it  appear  that  he 
acted  bmid  fide,  fuad  had  really  only  made  a  mis- 
take, the  fact  that  the  judge  mode  the  same  mis- 
take would  raise  a  strong  pre»  imption  in  his 
favour ;  but  what  I  am  now  considering  is  a  sug- 
gestion, which  was  made  in  the  course  of  the 
argument,  that  the  matter  having  been  brought 
regalarly  before  the  judge  who  heard  both  the 
parties,  the  adjudication  was  the  act  of  the  judge, 
and  the  person  who  instituted  the  proceedings 
could  not  De  made  responsible.  As  regards  the  pre- 
sent case  there  are  several  answers  to  this  objection. 
First,  what  is  complained  of  is  presenting  the 
petition,  which  was  at  once  followed  by  the  ap- 
pointment of  a  receiver,  and  which  were  ex  parte 
proceedings  and,  long  before  any  adjudication, 
destroyed  the  plaintiff's  credit,  prevented  his 
carrying  on  his  business,  and  deprived  him  of  the 
possession  of  all  his  property.  It  can  hardly  be 
disputed,  if  the  County  Court  judge  had  refused  to 
adjudge  the  plaintiff  a  bankrupt  and  dismissed  the 
petition  for  adjudication,  supposing  the  petition 
was  presented  and  the  receiver  sent  in  without 
reasonable  ground  and  maliciously,  that  the 
plaintiff  would  be  entitled  to  recover.  And  if  this 
foundation  of  the  proceedings  be  unlawful  and 
actionable,  how  can  it  be  said  that,  because  the 
County  Court  jud^  afterwards  erroneously  acts 
upon  them,  the  plaintiff  is  not  entitled  to  recover 
in  respect  of  the  consequences.  The  adjudication 
of  the  judge,  which  is  set  aside  and  annulled, 
cannot  legalize  what  had  been  unlawfully  done ; 
nor  can  it  prevent  what  followed  from  being  the 
consequence  of  what  had  been  unlawfully  done. 
And  as  soon  as  the  adjudication  is  annulled  all 
that  takes  place  is  properly  the  consequence  of  the 
petition,  because  the  annulling  the  adjudication  is 
not  merely  the  reversal  of  a  judgment  leaving  the 
judgment  operative  in  the  meanwhile;  but  it 
annuls  it  as  if  it  had  never  been  made,  and  it  is 
necessary  to  introduce  express  provision  to  protect 
the  trustee  and  to  give  validity  to  his  acts.  This 
effect  of  annulling  the  adjudication  follows,  not  only 
from  the  word  itself  but,  from  sects.  28  and  81. 
It  must  be  borne  in  mind  that  a  petition  for  ad- 
judication is  not  like  an  ordinary  commencement 
of  an  action,  which  leaves  both  parties  in  the  same 
position.  It  is  a  most  important  ex  parte  proceed- 
ing against  a  man,  and  must  be,  on  that  account, 
accompanied  by  a  positive  affidavit  of  an  act  of 
bankruptcy  having  oeen  committed,  since  it  may 
be  followed  by  another  ex  parte  proceeding  for  the 
appointment  of  a  receiver.  The  necessity  for  the 
^Sdavit  and  the  form  of  it  appear  b;^  the  bank- 
ruptcy rules  and  forms.  The  petition  may  be 
likened  to  an  application  for  a  capias  to  hold  to 
bail,  and  the  latter  application  requires,  in  like 
manner,  a  positive  and  distinct  affidavit  of  the 
debt.  The  one  makes  a  man's  property  liable  to 
be  taken,  the  other  makes  his  person  liable  to  be 
taken ;  the  distinction  being  that  the  one  requires 
the  intervention  of  ano  her  ex  parte  proceeding, 
viz.,  the  application  of  a  receiver,  the  other  does 
not.  Secondly,  the  statement  contained  in  the 
affidavit  accompanying  the  petition  for  adjudication 
was  untrue.  It  was  either  untrue  in  stating  that 
an  act  of  bankruptcy  had  been  committed  or  (if 
an  act  of  bankruptcy  in  one  sense  had  been  com- 
mitted), it  was  untrue  in  putting  forward  an  act 
of  bankruptcy  as  one  which  could  then  be  made 
VoL  XXV,  N.8.,  626.» 


the  subject  of  proceedings  when  it  conid  not  be  so 
made.  The  petition  itself  assumes  that  there  is  no 
stay  of  proceedings,  and  the  affidavit  which  accom- 
panies it,  and  on  which  it  is  founded,  of  necessity 
contains  the  same  assumption,  so  that  the  omis- 
sion of  the  pending  application  to  dismiss  the 
summons,  and  of  the  stay  of  proceediiiKS,  is  not 
only  a  ewpressio  veri  but  also  a  suggealiojalsi.  But, 
if  the  affidavit  can  be  read  as  stating  the  focts 
truly,  and  the  mistake  was  in  the  judge  in  acting 
upon  it  after  the  fects  were  brought  before  him,  I 
should  still  be  of  opinion  that,  supposing  it  to  be 
established  that  the  proceeding  was  in  reality  an 
unfounded  and  improper  one,  and  that  there  was 
malice  and  an  absence  of  reasonable  and  probable 
cause,  the  defendant  could  not  defend  himself  upon 
the  ground  that  the  injury  was  caused  by  the  mis- 
take of  a  judge.  Everyone  suffers  more  or  less 
from  the  mistakes  and  errors  of  others.  A  man 
may  mistake  another  for  an  assassin,  and  deal  with 
him  accordingly.  Or  a  man  may  by  a  mistake  be 
convicted  of  a  crime  of  which  he  is  innocent.  Such 
results  are  inevitable.  Sumanum  est  errwre.  It  is 
an  influence  which  sometimes  may  operate  (for  a 
time  at  least)  in  a  man's  favour,  but  more  gene- 
rally to  his  prejudice.  Is  it  not  then  a  wrong 
deserving  of  redress  if  a  man,  without  any  reason- 
able ground,  and  from  a  bad  motive,  brings  another 
within  the  sphere  and  reach  of  this  adverse  infin- 
-ence,  and  to  his  great  damage  P  It  may  be  that 
the  whole  proceeding  is  knowingly  taken  in  the 
expectation  of  a  mistake  being  made,  and  to  take 
the  chance  of  it.  The  mistake  of  the  jndge  may 
be  the  only  hope  of  a  vindictive  prosecutor,  and 
still  he  mav  state  nothing  but  the  truth.  Suppose, 
for  example,'  a  man  to  take  proceedings  against 
another  at  petty  sessions  for  some  offence  against 
the  game  laws.  The  prosecutor  makes  it  a  good 
primd  facie  case  by  true  evidence.  The  defendant, 
Deing  taken  by  surprise,  or  not  having  his  witnesses 
ready,  is  convicted.  He  appeals  to  the  quarter 
sessions,  and  the  case  is  fully  gone  into,  and  it  is 
established  in  the  clearest  manner  that  the  man  is 
innocent,  and  that  there  was  no  real  ground  what- 
ever for  the  charge,  and  that  the  prosecutor  must 
have  known  it,  and  the  conviction  is  quashed.  In 
like  manner  the  question  before  the  petty  sessions 
might  have  turned  upon  the  applicability  of  some 
Act  of  Parliament  to  the  matter  brought  forward, 
and  the  justices,  from  some  cause  anticipated  and 
expected  by  the  prosecutor,  such  for  instance 
as  the  influence  of  advocacy  or  imperfect  argu- 
ment of  the  question,  or  from  the  subject  not 
being  perfectly  understood,  or  from  strong  opinions 
which  the  magistrates  were  known  to  entertain, 
came  to  a  conclusion  unfavourable  to  the  accused, 
which  was  afterwards  shown  to  be  clearly  erroneous, 
and  was  accordingly  set  aside.  Supposing  it  to  be 
made  out  in  these  cases  that  there  was  no  reason- 
able or  probable  cause  for  taking  the  proceedings, 
and  that  the  prosecutor  in  taking  them  was  innu- 
enced  by  a  bad  motive,  would  not  the  person 
accused  and  injured  have  a  claim  to  redress ;  and 
could  it  be  said  that  the  whole  was  the  mistake  of 
the  judge,  and  that  the  administration  of  the  law, 
and  not  the  prosecutor,  was  to  blame  P  The  diffi- 
culty of  proving  the  absence  of  reasonable  and  pro- 
bable cause  might  be  increased  in  snch  a  case,  but 
that  is  all.  The  prosecutor  would  be  to  blame,  and 
wonld  be  responsible,  because  he  instituted  the 
proceedings  against  the  accused,  and  did  so  with- 
out reasonable  ground  and  from  s  bad  motive.    A 
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case  was  referred  to  on  the  argnment — Farley  v. 
Banks  (4  E.  &  B.  493 ;  24  L.  J?  244,  Q.  B.)  That 
was  an  action  like  the  present,  for  wrongfully,  and 
withont  reasonable  cause,  and  maliciously,  sning 
out  a  commission  in  bankruptcy  and  causing  the 
plaintiff  to  be  adjudicated  a  bankrupt.  In  that 
case  the  defendant  had  made  an  affidavit  which 
contained  untrue  statements,  but  which,  if  true, 
did  not  amount  to  an  act  of  bankruptcy.  The 
plaintiff  was  nevertheless  acHudicated  a  bankrupt 
upon  that  affidavit.  The  bankruptcy  being  after- 
wards superseded,  the  action  was  brought,  and  it 
was  strongly  contended  for  the  defendant  that  the 
insufficient  affidavit  of  the  defendant  had  not  caused 
the  adjudication,  but  the  blunder  of  the  com- 
missioner. The  court,  however,  unanimously  re- 
jected the  objection.  This  case  is  a  conclusive 
authority  that  tho  erroneous  adjudication  of  the 
jndge  may  properlv  be  said  to  be  caused  by  the 
defendant,  if  ne  has  improperly  set  the  law  in 
motion.  Lord  Campbell  in  hia  judgment  there 
says  :  "  The  declaration  was  clearly  proved.  It 
alleges  that  the  defendant  caused  and  procured  the 
plaintiff  to  be  abjudicated  a  bankrupt.  Is  that 
true  P  The  defendant  presented  a  petition  in 
which  he  alleged  that  the  plaintiff  had  committed 
an  act  of  ban^^ptcy.  He  swears  to  the  existence 
of  a  debt,  and  that  no  payment  has  been  made ; 
and  thereupon  the  adjudication  takes  place,  which 
would  not  nave  taken  place  but  for  the  defendants 
presenting  the  petition  and  making  the  deposition." 
Coleridge,  J.  says,  "  It  seems  to  me  that  we  are  to 
interpret  the  words  '  caused  and  procured '  in  their 
ordinary  sense.  An  interpretation,  as  it  seems  to 
me,  rather  refined,  and  for  which  I  see  no  authority, 
is  suggested,  that  nothing  is  a  consequence  of  the 
nntrue  statement  which  would  not  be  a  necessary 
and  legal  result  of  the  truth.  The  words  are 
satisfied,  if  the  false  statement  in  fact  occasions  the 
result."  And  Crompton,  J.  says,  "  The  only  prin- 
ciple on  which  we  could  make  the  rule  absolute 
would  be  that  a  legal  consqnence  of  the  defendant's 
statement  must  be  proved.  But  there  is  not  the 
less  wrong  in  causing  the  act  to  be  done,  because 
the  act  would  be  illegal  at  any  rate.  In  a  popular 
sense,  a  person  who  puts  the  law  in  motion  causes 
the  thing  to  be  done."  So  that  the  adjudication  is 
the  consequence  of  the  petition.  In  Cotton  v. 
James  (1  B.  &  Ad.  128)  there  had  been  an  abjudi- 
cation, and  the  form  of  the  declaration  appears, 
both  from  the  statement  of  facts  and  the  judgment, 
to  have  been  for  suing  out  the  commission  only ; 
and  all  that  followed  must  have  been  regarded  as 
a  part  of  the  damage,  and  not  as  a  substantive 
cause  of  action.  And  in  substance  it  is  so  in  the 
present,  and  in  every  similar  case,  and  there  are 
not  separate  causes  of  action  upon  the  several 
aUeg^  steps  in  the  proceedings.  And  this  seems 
of  itself  to  dispose  of  the  suggested  objection  to 
the  plaintiff's  recovering,  founded  upon  there 
*  having  afterwards  been  an  abjudication  npon 
hearing  both  parties.  In  the  course  of  his 
judgment  in  the  case  of  Farley  v.  Danks,  Lord 
Campbell  says  (at  p.  499  of  4  Q.  B.  and  p.  244 
of  24  L.  J.  Q.  B.)  "  Where  a  man  m^es  a 
true  statement  of  facts,  npon  which  the  conrt  acts 
wrongly,  the  grievance,  it  is  true,  arises  not  from 
the  stotement  out  from  the  judgment ;  but  it  would 
be  monstrous  to  hold  that  this  is  so  where  the 
statement  is  maliciously  false."  This  is  quite 
correct  when  applied  to  such  cases  as  the  one 
which  that  learned  judge  was  there  considering. 


A  man  is  not  responsible  for  an  act  of  the  jndge 
which  is,  upon  the  face  of  the  proceedings,  an 
illegal  one,  if  he  has  only  stated  the  truth.  For 
example,  if  a  man  was  to  make  a  complaint  before  a 
magistrate  for  an  assault,  and  the  magistrate  was  to 
issue  a  warrant  for  an  assault  and  highway  robbery, 
the  complainant  would  not  be  responsible,  though 
he  had  set  the  law  in  motion  without  sufficient 
grounds.  In  such  a  case  the  illegal  act  of  the 
magistrate  would  not  be  attribute  to  the  com- 
plainant. And  of  course  where  a  man  only  gives 
true  information  to  a  magistrate  or  other  person, 
and  the  magistrate  or  Secretary  of  State  directs  a 
prosecution,  there  the  man  merely  giving  the  infor- 
mation is  not  responsible  at  all.  But  in  general, 
prosecutions  in  this  country  are  at  the  instance  of, 
and  conducted  by,  private  prosecutors.  In  such 
cases  the  committal  of  the  accused  for  trial  is  a 

i'ndicial  act,  done  upon  hearing  both  parties.  Bat 
'.  never  heard  it  suggested  that  the  prosecutor 
who  had  applied  for  the  warrant,  and  who  had  the 
man  brought  up,  was  not  liable  for  all  the  conse- 
quences, if  it  appeared  afterwards  that  the  prose- 
cution was  wholly  unfounded,  merely  because  the 
prosecutor  had  not  stated  what  was  positively 
untrue  in  his  depositions.  I  apprehend  that,  if 
three  things  occur,  the  person  prosecuting  the 
proceedings  is  liable  to  an  action.  First,  if  the 
proceedings  be  really  without  foundation,  and  this 
must  be  evidenced  by  the  proceedings  having 
finally  terminatedin  favour  of  the  plaintiff,  whether 
the  proceedings  be  in  bankruptcy  or  by  indictment. 
See  WhitworOtY.  Eatt  (2  B.  &  Ad.  695 ;  9  L.  J.  297, 
IL  B.),  where  it  is  said  that  actions  for  malicious  pro- 
secutions, malicious  arrest,  and  taking  bankruptcy 
proceedings,  stand  upon  the  same  foundation.  So- 
condly.theproceedingmust  have  been  taken  without 
reasonable  and  probable  canse ;  and,  thirdly,  lest 
persons  should  be  deterred,  by  fear  of  the  conse- 
quences, from  enforcing  the  law  with  despatch 
upon  bond  fide  suspicion,  before  a  man  can  be 
made  responsible,  it  must  be  shown  that,  in  taking 
the  proceeding,  he  was  actuated  by  malice,  or 
by  some  bad  motive.  It  remains,  therefore,  to  see 
whether,  in  the  present  case,  there  was  sufficient 
evidence  upon  these  three  matters.  As  regards 
the  first,  namely  the  proceeding  being  unfounded 
(or,  as  it  is  called  in  the  declaration,  "  &lse"),  the 
judgment  of  James,  L.  J.,  annulling  the  bankruptcy, 
IS  conclusive.  As  regards  the  second  ingredient, 
namely  the  absence  of  reasonable  and  probable 
cause,  it  is  upon  this  part  of  the  case  that  the 
chief  difficultly,  at  least  in  my  mind,  has  existed, 
because  this  is  a  matter  of  law,  and  there  may  be 
sufficient  undisputed  facts  to  enable  the  judge  to 
determine  this  question  in  the  defendant's  favour, 
and  if  that  be  so,  the  motive  of  the  defendant  is 
quite  immaterial.  The  question  is,  whether  there 
was  reasonable  and  probable  cause  or,  more  cor- 
rectly speaking,  a  want  of  reasonable  and  probable 
cause,  for  presenting  the  petition  for  adjudica- 
tion on  the  21st  April  as  upon  an  act  of  bank- 
ruptcy then  committed  P  In  order  to  determine 
this,  it  is  necessary  to  consider  the  provisions  of 
the  Bankruptcy  Act  1869,  relating  to  proceedings 
under  a  debtor's  summons.  I  think  that  it  will 
be  found  that  this  Act  has  made  a  considerable 
change  in  the  law,  and  that  a  person  served  with  a 
debtor's  summons,  who  disputes  the  debt,  is  now 
under  the  protection  of  the  court  instead  of  being, 
as  he  was  before,  to  some  extent  at  the  mercy  of 
the  creditor.    It  should  be  noticed  that  the  Act, 
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and  the  Bankruptcy  Bales  made  in  porsoance  of 
the  Act,  must  be  construed  together.  By  sect.  78, 
the  rules  have  the  same  power  as  if  enacted  in 
the  body  of  the  Act.  In  the  argument  before  us, 
Mid  also  before  James,  L.J.,  this  was  not  su£S- 
ciently  attended  to,  and  undue  reliance  was  placed 
upon  the  language  of  sect.  7,  without  regard  to 
the  rules  of  court  and  prescribed  forms,  whicn  carry 
the  enactment  into  effect.  The  Act  of  Bankruptcy 
is  described  in  the  6th  sub-section  of  sect.  6,  and 
is  in  the  following  terms: — "That  the  creditor 
presenting  the  petition  has  served  in  the  prescribed 
manner  on  the  debtor,  a  debtor  summons  re- 
quiring the  debtor  to  pay  a  sum  due,  of  an 
amount  not  less  than  502.,  and  the  debtor,  being  a 
trader,  has,  for  the  space  of  seven  days  succeeding 
the  service  of  such  summons,  neglected  to  pay 
such  sum,  or  to  secure  or  compound  for  the  same. ' 
It  should  be  observed  that  this  act  of  bankruptcy 
is  only  found  in  the  Acts  of  Parliament  suDse- 
quent  to  6  Geo.  4,  o.  16,  and  is  of  a  very  stringent 
nature,  for  it  may  arise  out  of  nonpayment  of  a 
sum  of  money  which  the  debtor  may  bond  fide 
deny  that  he  owes,  but  still  may  be  unable  to  pay 
or  secure.  This  power  to  compel  a  man  to  commit 
an  aot  of  bankruptcy  is  obviously  liable  to  abuse, 
and  may  be  made  the  means  of  great  oppression. 
And,  as  a  person  who  uses  a  dangerous  instrument 
is  hound  to  the  greater  care,  so  a  person  using  this 
power  should  be  upon  his  guard,  especiallv  if  he 
use  it  in  an  oppressive  manner,  not  to  overstep 
the  law.  The  case  of  Oldfield  v.  Dodd,  in  error 
(8  Ex.  578 ;  22  L.  J.  144,  Ex.)  shows  how  strictly  such 
an  enactment  is  construed.  In  the  course  of  the 
a^^ment  in  that  case,  Cresswell,  J.,  speaks  of  its 
efcect  being  to  make  a  man  a  bankrupt  by  an 
entirely  new  course  of  proceeding;  and  Maufe,  J., 
characterises  it  as  "  an  extraordinary  and  summary 
mode  of  making  a  man  a  bankrupt."  The  pi-esent 
Act,  however,  gives  the  debtor  some  better  pro- 
tection than  he  had  before.  The  7th  section  first 
enacts  that  the  summons  shall  be  in  the  pre- 
scribed form,  giving  to  the  debtor,  both  in  the 
body  and  in  the  indorsement,  a  proper  warning  of 
the  effect  of  it.  And  in  the  second  part  of  the 
section  it  points  out  how  the  debtor,  if  he  denies 
the  debt,  may  apply  to  dismiss  the  summons,  and 
may  have  all  the  proceedings  on  the  summons 
stayed  until  the  validity  of  the  debt  is  determined. 
The  language  of  this  section,  taken  by  itself,  might 
frive  some  ground  for  the  inference  that  the  giving 
the  required  security  is  a  condition  to  the  stay  of 
the  proceedings.  But  the  rules  of  court  deal 
clearly  with  this  proceeding,  and  make  the  stay  of 
proceedings  unconditional.  At  the  same  time 
these  give  full  efiect  to  this  section,  since,  if  the 
security  is  not  given,  the  stay  of  proceedings 
might  be  removed.  It  is  necessary  to  advert  to 
the  prescribed  form  of  the  debtor's  summons.  It 
u  Form  4  of  the  schedule  to  the  rules,  and 
m  the  body  of  it  the  debtor  is  informed  that, 
unless  he  pays  or  secures  or  compounds  for 
the  debt  within  seven  days,  he  will  have  com- 
mitted an  act  of  bankruptcy,  on  which  he  may  be 
adjudged  a  bankrupt  on  the  petition  of  the  creditor, 
unless  he  shall  have  applied  within  the  time  to 
dismiss  the  summons,  on  the  ground  that  he 
denies  the  debt.  And  the  indorsement  on  the 
summons  gives  him  notice  that  the  applica- 
tion to  dismiss  the  summons  must  be  accom- 
panied with  an  affidavit  denying  the  debt,  when 
the    reg^rar  will    fix    a   day    tor  htoring    his 


application.  This  indorsement  is  in  compli- 
ance with  the  express  direction  of  rule  22 ; 
and  rule  23  provides  that,  upon  the  debtor 
filing  the  affidavit,  the  registrar  shall  fix  the  day 
for  hearing  the  matter,  and  give  notice  to  the  cre- 
ditor. The  eSect  of  the  writ  and  indorsement 
appears  to  me  to  be  quite  clear,  that  if  the  applica- 
tion is  made  with  the  proper  affidavit  no  act  of 
bankruptcy  is  committed  till  the  application  is 
disposed  ot.  For  the  7th  section  of  the  Act  pro- 
vides that  the  summons  and  the  indorsement  ab&H 
be  in  such  a  form  as  to  make  known  to  the  debtor 
the  consequences  of  inattention  to  the  requisitions 
therein  made,  and  he  is  informed  that  he  will  have 
committed  an  act  of  bankruptcy  unless  he  applies 
within  the  seven  days  for  a  dismissal  of  the  sum- 
mons. So  that  he  would  be  deceived  by  the  con- 
tents if  there  was  still  an  act  of  bankruptcy,  not- 
withstanding he  had  applied  with  a  proper  affidavit, 
and  obtained  an  appomtmant  from  the  registrar  to 
hear  his  application.  It  was  suggested,  I  think, 
upon  the  argument,  that  the  summons  might  be 
read  as  notifying  that,  at  the  expiration  of  the 
seven  days,  there  would  be  a  complete  act  of  bank- 
ruptcy, and  then,  as  a  separate  clause,  that  unless 
an  application  to  dismiss  was  made  within  the 
seven  days  there  may  be  an  acyudication.  But 
the  efiect  of  this  would  be  that,  if  the  summons 
was  dismissed,  and  no  debt  ever  existed,  there 
would  still  be  an  act  of  bankruptcy  at  the  expira- 
tion of  the  seven  days,  though  the  defendant  had 
denied  the  debt  upon  oath  within  that  time,  and  a 
man  might  be  compelled  to  commit  an  act  of  bank- 
ruptcy as  often  as  a  creditor  swore  that  he  owed 
him  a  debt  above  502.,  though  there  was  in  each 
case  no  debt  at  all.  It  appears  to  me  that  the 
rational,  and  also  the  grammatical,  construction 
of  the  summons  is,  that  if  the  debt  is  not  paid, 
&c.,  within  seven  days,  then,  unless  a  proper 
application  is  mads  within  that  time  to  dismiss  the 
summons,  there  will  be  an  act  of  bankruptcy,  and 
the  defendant  vrill  be  liable  to  be  made  a  bankrupt. 
And  this  agrees  with  rule  41,  which  provides  that 
there  shall  be  no  adjudication  upon  a  petition 
founded  on  such  an  act  of  bankruptcy  between  the 
application  to  dismiss  the  summons  and  the  hear- 
ing of  the  application,  which  is  substautially  the 
same  as  enacting  that  there  shall  be  no  act  of 
bankruptcy  to  found  an  adjudication.  But  the 
matter  is  made  more  clear  when  the  prescribed 
form  of  the  order  is  considered,  which  is  given  if 
the  debt  is  really  disputed.  It  is  No.  9  in  the 
Appendix,  and  directs  that  the  debtor  shall  give 
security  by  bond,  with  sureties,  to  be  approved  by 
the  registrar,  to  pay  any  sum  which  tne  creditor 
may  recover  against  the  debtor,  in  any  proceed- 
ings taken  to  recover  the  sums  mentioned  in  the 
summons,  and  costs.  And  there  is  a  separate 
paragraph  at  the  end,  as  follows:  "And  it  is 
further  ordered  that  all  proceedings  on  the  sum- 
mons shall  be  stayed  until  the  court,  in  which  the 
proceedings  shall  be  taken,  shall  have  come  to  a 
decision  thereon."  It  thus  appears  that,  under 
the  present  Act  of  Parliament,  as  soon  as  the 
debtor  has  made  the  application  and  filed  the  re- 
quired affidavit,  both  parties  are  upon  an  equality, 
except  that  the  registrar  may,  if  he  thinks  proper, 
require  security  (or  the  debt.  There  is  notliing 
conditional  in  the  order,  and  no  number  of  days  is 
fixed  for  giving  the  security;  and  the  debtor  is 
relieved  from  the  difficulty  which  he  was  in  before, 
of  being  embarrassed  and  obstmcted  in  completing 
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his  secnrity  within  seven  days,  and  then  having 
an  a4iB^<^^°'^  snapped  against  him  if  he  had  a 
sharp  practitioner  to  deal  with.  Under  the  pre- 
sent Act  no  step  con  be  taken  without  applying  to 
the  court.  There  is  no  presumption  against  the 
debtor,  and  provisions  are  introduced  for  his  pro- 
tection as  a  btigant  party  before  the  court.  For 
example,  it  is  provided  by  Rule  25,  that,  unless  the 
creditor  shall  take  proceedings  within  twenty-one 
days  after  security  is  pven  to  establish  the  debt, 
and  shall  prosecute  them  with  effect  and  without 
delay,  the  debtor  shall  be  entitled  to  have  the 
summons  dismissed  with  costs.  This  places  the 
debtor  in  the  same  position  as  a  defendant  in  an 
ordinal^  suit  when  he  obtains  judgment,  as  in 
case  of  a  nonsuit.  The  intended  effect  of  the 
order  made  upon  a  denial  of  the  debt,  when  that 
debt  is  made  the  foundation  of  an  act  of  bank- 
ruptcy, becomes  clear  when  that  order  is  com- 
pared with  the  order  made  upon  a  denial  of  the 
petitioning  creditor's  debt  only.  In  that  case,  the 
iMnkraptcy,  not  being  the  subject  of  dispute,  it  is 
necessary  to  proceM  with  vigour  and  with 
despatch  to  prevent  the  dilapidation  of  the  bank- 
mpt's  estate,  and  accordingly  we  find  that  the 
order  l^o.  18  in  such  a  case  is  essentially  different 
from  No.  9,  to  which  we  have  referred.  By  No.  18, 
the  bond  is  to  be  given  within  a  stated  number 
of  dajrs,  and  the  stay  of  proceedings  is  only 
conditional  upon  the  bond  being  given.  So  that, 
in  the  latter  case,  the  power  is  left  in  the  hands  of 
the  creditor,  which  is  taken  from  him  in  the 
former.  It  certainly  appears  to  me  to  be  the  clear 
result  of  sect.  7  of  tne  Act,  and  of  the  rules  22,  23, 
and  41,  and  of  the  order  No.  9,  that,  as  soon  as 
(the  debt  being  denied)  that  order  is  made,  the  ex- 
istence of  the  debt  and  the  validity  of  the  debtor's 
summons  is  placed  sub  judiee,  in  the  court  where 
the  proceeding  is  taken ;  and  that  being  so,  the 
effect  and  operation  of  the  debtor's  summons  is 
necessarily  suspended  as  long  as  that  state  of 
things  continues.  And  as  the  act  of  bankruptcy 
is  not  the  mere  non-payment  of  the  debt,  but  the 
non-payment  in  obedience  to  the  summons,  and' 
the  summons  is  the  foundation  of  the  act  of  bank- 
ruptcy, as  long  as  the  validity  of  the  sunmions  is 
«uo  rudiee,  there  can  be  no  act  of  buikruptcy  by 
disobedience  to  it.  As  soon  as  the  validity  of  the 
summons  is  determined,  then,  either  it  is  dis- 
missed, in  which  case  there  is,  of  course,  no  act 
of  bankrupts,  or  the  application  to  dismiss  it  is 
rejected,  and  then  the  result  is  the  same  as  if 
there  had  been  no  application  to  dismiss  it  at  all, 
and  an  act  of  bankruptcy  had  been  committed ; 
and,  if  the  date  of  it  became  of  consequence,  it 
would  probably  be  at  the  expiration  of  the  seven 
days  mentioned  in  the  summons.  If  the  con- 
clusion arrived  at  is  correct,  then,  not  only 
was  the  petition  for  adjudication  improperly 
presented  while  the  validity  of  the  whole  pro- 
ceeding was  sub  iudice,  and  all  proceedmgs 
consequently  stayed,  but  the  adjudication  was 
obtained  by  the  defendant  upon  an  affidavit  which 
was  untrue,  in  stating  that  an  act  of  bankruptcy 
had  been  then  committed,  in  particularising,  as 
an  act  of  bankruptcy  to  found  an  adjudication,  the 
nonpayment  of  the  debt  (which  was  only  such  an 
act  of  bankruptcy  under  a  different  state  of  facts 
from  that  which  then  existed),  and  in  suppressing 
he  unconditional  stay  of  proceedings.  It  is  true 
hat  this  last  fact  must  be  taken  to  be  known  to 
he  registrar,  bat  the  event  showed  that  it  made 


no  difference  whether  he  knew  it  or  not,  and  in 
&ct  the  omission  from  the  affidavit  of  all  notice  of 
the  appUcation  and  sta^  of  proceedinj^,  made  it 
good  upon  the  face  of  it,  and  a  sufficient  founda- 
tion for  all  the  subsequent  proceedings.  One 
argument  must  be  noticed  which  was  addressed  to 
us  on  behalf  of  the  defendant,  namely,  that 
although  no  adjudication  could  be  made  during 
the  stay  of  proceedings,  yet  there  was  nothing  to 
prevent  a  petition  for  adjudication  from  bemg 
properly  presented.  And  for  this  purpose  we 
were  referred  to  the  language  of  rule  41.  That 
rule  declares  that  the  debtor,  in  such  cases  as  we 
are  now  considering,  shall  not  be  adjudicated  a 
bankrupt  on  the  petition  of  the  creditor,  until  after 
the  hearing  of  tne  application  to  dismiss  the  sum- 
mons, or  when  the  summons  has  been  dismissed,  or 
during  a  stay  of  proceedings.  And  the  argument 
was,  that  it  may  be  implied  from  this,  that  although 
there  can  be  no  adjudication,  yet  the  petition  may 
be  presented.  It  is  a  sufficient  answer  to  this  to 
say  that  if  the  petition  for  immediate  adjudication 
is  well  founded,  the  a(^udication  must  follow,  and, 
if  a  man  cannot  be  adjudicated  a  bankrupt  upon 
an  existing  state  of  facts,  no  petition  can  be  pro- 
perly presented  upon  those  facts.  But  it  seems  to 
me  to  nave  been  unnecessary  to  provide,  as  is  done 
at  the  end  of  the  rule,  that  there  shall  be  no  ad- 
judication if  the  summons  is  dismissed,  or  daring 
a  stay  of  proceedings.  It  was  necessary  to  provide 
for  the  interval  between  the  application  to  dismiss 
andthe  hearing  of  the  application,  because  the  appli- 
cation itself  was  not  made  a  stay  of  proceedings ; 
and,  having  done  so,  the  other  matters  were  adaei 
(though  unnecessarily)  lest  they  should  seem  to  be 
excluded.  But,  fhrther,  the  order  itself  contains  a 
stay  of  all  proceedings  on  the  summons.  How 
can  it  possibly  be  said  that  a  petition,  which  is  an 
ex  parte  proceeding,  to  be  followed  by  the  ap- 
pointment of  a  receiver,  which  is  also  an  ex 
parte  proceeding,  and  which  destroys  a  man's 
credit  and  deprives  him  of  the  possession  of  all  his 
property,  is  not  within  the  stay  of  all  proceedings  P 
It  is  in  fact  the  proceeding  to  be  taken  upon  the 
summons ;  for  sect.  7  directs  that  the  summons 
shall  state  that,  in  the  event  of  the  debtor  not 
paying,  &c.,  a  petition  may  be  presented  against 
him  pr^ring  that  he  may  l^  adjudicated  a  bank- 
rupt. It  follows,  from  what  has  been  said, 
that  the  presenting  the  petition,  the  procuring  the 
appointment  of  a  receiver,  and  the  procuring  of  the 
adjudication,  were  acts  done  in  clear  violation  of 
the  Act  of  Parliament.  As  the  defendant  was 
taking  the  proceedings  under  this  Act,  and  putting 
it  into  force  against  the  plaintiff,  he  must  be  taken 
to  have  been  acquainted  with  its  contents,  and  he 
did  himself,  moreover,  draw  up  and  serve  the 
order  of  the  12th  April,  containing  the  stay  of  pro- 
ceedings in  pursuance  of  the  Act.  It  appears, 
therefore,  to  me  that  the  defendant  acted  without 
reasonable  and  probable  cause  when  he  took  such 
important  steps  at  a  time  when  they  were  forbidden 
by  the  Act  under  which  he  was  proceeding.  But  I 
think  this  conclusion  must  be  taken  subject  to  the 
qualification  that,  in  a  matter  of  some  difficulty 
connected  with  a  new  Act  of  Parliament,  and  on 
which  opinions  might  differ,  a  mistake  might  be 
made  without  any  blame  attaching,  and  that  a 
person  under  the  mfluence  of  such  a  mistake  might 
still  have  reasonable  and  probable  cause  for  takmg 
a  proceeding  which,  it  turned  out  afterwards,  was 
not  justified.    But  this,  I  think,  introduces  the 
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Srovince  of  the  jury  to  determine  whether  the 
efendant,  in  what  he  did,  was  actine  under  a  bond 
fide  mistake  as  to  the  effect  of  the  Act.  If  I  had 
been  compelled  to  form  my  own  opinion  upon  that 

aaestion  at  the  trial,  I  should  have  thought 
lat  the  defendant  was  not  acting  under 
the  influence  of  a  mistake  at  tJl,  but  nnder 
the  influence  of  a  determination  to  drive  the 
plaintiff  into  bankruptcy,  and  that  under  that 
mfluence  he  hastily  and  gladly,  and  perhaps 
blindly,  laid  hold  of  the  opportunity  which 
the  expiration  of  the  seven  days  mentioned  in  the 
cnrder  gave  him  of  arriving  at  his  object.  But,  in 
considering  the  question  of  reasonable  and  probable 
cause,  it  is  quite  right  to  take  the  opinion  of  the 
jury,  whether,  at  me  time  when  the  proceeding 
was  taken,  the  defendant  really  believed  it  was  a 
well  founded  proceeding.  This  was  settled  by  the 
case  of  Heslop  y.  Chapman  (in  error),  (23  L.  J.  49 
Q.  B.)  It  was  au  action  for  a  malicious  prosecu- 
tion for  peijury,  and  information  had  been  given 
to  the  defend^t  which,  if  true,  justified  him  in 
instituting  the  prosecution.  The  learned  judge 
who  tried  the  cause  directed  the  jury  (at  p.  ^) 
that  if  the  defendant  "  at  the  time  when  he  pre- 
ferred and  prosecuted  the  indictment,  acting  upon 
the  information  which  he  had  received,  believed, 
and  had  any  reasonable  grounds  to  believe,  that 
the  plaintifi  had  sworn  fsdsely  ....  then  there 
was  reasonable  and  probable  cause  for  preferring 
and  prosecuting  the  indictment ;  but  if  the  de- 
fendant, at  the  time  when  he  preferred  and  prose- 
cuted the  indictment,  did  not  believe  the  in- 
formation he  had  received  to  be  true,  but  in 
his  own  mind  believed,  and  had  reasonable 
grounds  to  believe  that  the  plaintiff  had  not 
sworn  falsely,  and  still  more  if  he  believed  that  the 
plaintiff  had  spoken  the  truth,  then  there  was  no 
reasonable  and  probable  cause."  A  bill  of  excep- 
tions was  tendeml  by  the  defendant  to  this  direc- 
tion ;  and,  after  argument,  it  was  unanimouuly 
upheld  in  the  Exchequer  Chamber.  The  rule  had 
been  clearly  laid  down  before  in  the  written  judg- 
ment of  the  Queen's  Bench,  in  Turner  v.  Ambler 
(10  Q.  B.  252 ;  16  L.  J.,N.  8.,  160,  Q.  B.) :  "  In  other 
words,  the  reasonable  and  probable  cause  must 
appear  not  only  to  be  deducible,  in  point  of  law, 
from  the  fiM;ts,  but  to  have  existed  in  the  defen- 
dant's mind,  at  the  time  of  his  proceeding ;  and, 
perhaps,  whether  it  did  so  or  not  is  rather  an 
mdependent  question  for  the  jury,  to  be  decided 
on  their  view  of  all  the  pcuticulars  of  the  defen- 
dant's conduct,  than  for  the  judge,  to  whom  the 
legal  effect  of  the  facts  only  is  more  properly 
referred.  In  the  present  case,  the  plaintiff  had 
certainly  dealt  with  the  defendant  s  goods  in 
such  a  manner  as  could  hardly  fail  to  raise 
a  strong  suspicion  that  he  had  committed  a  felony. 
On  this  the  judge  gave  his  opinion  that  there  was 
reasonable  and  probable  cause  for  the  prosecution. 
His  knowledge  of  this  could  not  be  made  a  matter 
•f  doubt.  But  the  plaintiff  imputed  to  him,  on  the 
trial,  that  he  took  unfair  advantage  of  the  irregular 
conduct  of  the  plaintiff  to  turn  him  out  of  posses- 
sion of  his  house,  without  believing  that  a  felony 
had  been  committed ;  and  he  point^  to  the  defen- 
dant's eagemnss  to  get  rid  or  him  as  a  tenant  as 
furnishing  evidence,  not  of  his  motive,  but  of  his 
opinion.  It  is  difficult  to  distinguish  between  this 
stated  mind  and  malice;  but  the  Court  of  Common 
Pleas,  in  a  late  decision  (see  Broad  y.  Ham,  5  Bing. 
N.  G.  722),  sustained  a  direction  that  the  defendant. 


though  cognisant  of  reasonable  and  probable  cause, 
did  not  think  it  reasonable  and  promible,  but  acted 
from  malicious  motives,  and  without  that  belief." 
And  to  the  same  effect  is  the  case  of  Bavenga  v. 
Mackinto»h{2 B.&C.693;  2L. J.137,K.B.),an  action 
for  a  malicious  arrest,  in  which  a  most  accurate 
judge,  Holroyd,  J.  says  :  "  Assuming  that  a  bond 
fide  belief,  founded  upon  the  opinion  of  counsel, 
that  a  party  had  a  good  cause  of  action  when  in 
fact  he  had  none,  would  be  sufficient  to  show  that 
he  had  probable  cause,  still,  in  this  case,  as  it  must 
be  taken,  after  the  finding  of  the  jury,  that  he  did 
not  believe  he  had  a  cause  of  action,  it  is  quite 
clear  there  was  no  probable  cause."  And  it  is 
obvious  that,  if  this  were  not  so,  a  man 
might  intentionally  make  the  abstract  possi- 
bikty  of  mistake,  when  there  was  really  no 
mistake,  an  opportunity  for  gratifying  mahcious 
feelings  by  an  ii\jurions  proceedmg.  This 
matter  has  been  fully  considered  and  the  autho- 
rities referred  to,  because  it  forms  a  very  im- 
portant ingredient  in  the  present  case.  It  is  of 
itself  a  complete  answer  to  what  appears,  at  first 
sight,  a  serious  objection  to  the  plaintifTs  case, 
viz.,  that  if  the  County  Court  judge  and  the  Chief 
Ju(%e  thought  there  was  good  cause,  the 
defendant  was  entitled  to  think  so  too.  Another 
answer  to  that  objection  is,  that  those  judges  were 
imposed  upon  by  the  positive  affidavit  prepared  by 
the  defendant,  which  lie  ought  to  have  known  to 
be  untrue,  and  which,  by  the  finding  of  the  jnry, 
he  did  know  to  be  untrue ;  for  the  opinion  of  the 
jury  was  taken  whether  the  defendant  knew  and 
believed,  at  the  time  of  filing  the  petition,  that 
further  proceeding's  in  bankruptcy  were  stopped 
until  the  registrar  made  the  appointment  for  the 
examination  of  the  sureties  and  the  execution  of 
the  bond ;  and  the  jury  found  that  he  did  so  know 
and  believe,  and  it  was  in  reality  not  until  that  ap- 
pointment that  the  proceeding^  were  stopped. 
For  if,  at  that  time,  the  plaintiff  had  not  been 
ready  with  sufficient  sureties  to  execute  the  bond, 
he  would  have  lost  the  benefit  of  the  order  of  the 
12th  April,  and  the  registrar  might  have  set  it  aside 
and  dismissed  the  plaintiffs  application,  and  so  the 
proceedings  in  bankruptcr  would  then  have  gone 
on.  It  only  remains  to  be  considered  npon  this 
part  of  the  case,  whether  there  was  sufficient 
evidence  to  be  left  to  the  jury  of  this  knowledge 
and  belief  of  the  defendant ;  for  this  is  not  to  be 
assumed  though  there  be  an  improper  motive, 
without  some  evidence  :  (Turner  v.  Ambler,  above 
cited.)  Such  knowledge  and  belief  cannot,  of 
course,  be  distinctly  proved,  and  must  be  collected 
from  all  the  circumstances ;  but  there  was  ample 
evidence  of  it  for  the  jury.  In  the  first  place,  the 
defendant  may  be  taken  to  have  made  himself 
thoroughly  acquainted  with  the  provisions  of  an 
Act  of  Parliament  nnder  which  he  was  taking 
these  proceedings;  secondly,  (which  is  of  itself 
sufficient)  he  had  himself  drawn  up  the  order  of 
12th  April,  requiring  the  security  to  bo  approved 
of  by  the  registrar,  and  ordering  a  stay  of  pro- 
ceedmss ;  thirdly,  it  was  open  to  the  jury  to  con- 
sider tnat  the  stay  of  proceedings  was  concealed 
afterwards,  because  the  defendant  feared  that  it 
would  show  that  he  had  no  cause  for  proceeding. 
There  are  other  circumstances,  in  the  correspon- 
dence on  the  subject  of  the  security,  in  the  con- 
sulting Sir  B.  Harvey  on  the  21  st,  and  not  taking 
proper  advice  in  a  doubtful  case,  and  in  insisting 
upon  a  written  admission  from  the  plaintiff  of  the 
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legality  of  the  proceedings,  as  a  condition  for 
sparing  the  plaintifiTs  property,  which  are  material 
upon  this  part  of  the  case,  as  well  as  upon  the 
question  of  malice.  There  was,  no  doubt,  eridence 
wie  other  way,  in  the  fact  that  he  would  hardly, 
with  this  knowledge  and  belief,  take  proceedings 
Which  were  so  likely  eventually  to  be  abortive. 
The  jury  may  well  have  thought  it  a  Bn£Scient 
answer  to  that  improbability  that,  if  a  sufficient 
affidavit  could  be  made  to  found  a  petition  for  an 
acyudication  and  get  a  receiver  at  once  appointed, 
the  plainti£f  would  probably  be  crashed  and  at  the 
mercy  of  the  defendant's  cuent.  And  the  ground- 
less haste  with  which  the  receiver  was  ap- 
pointed and  put  into  possession  (as  will  be 
afterwards  pomted  out)  favours  that  conclu- 
sion. In  act,  after  the  proceedings  before 
the  chief  judge,  the  plaintiff  was  overwhelmed 
and  did  sue  for  mercy,  bat  the  defendant,  or 
his  partner,  insisted  upon  his  signing  a  paper  ad- 
mitting that  all  the  proceedings  were  legal  and 
valid ;  and  that  he  refused  to  do.  It  was  also  some 
evidence,  no  doubt,  against  the  defendant's  know- 
ledge of  the  defect  in  the  proceedings  that  all  the 
facts  were  known  to  the  registrar,  and  he  would 
probably  at  once  set  the  matter  right.  But  the 
result  snowed  that  no  apprehension  need  be  enter- 
tained of  the  knowledge  or  judgment  of  the  regis- 
trar, for  he  at  once,  and  though  with  full  notice  of 
the  facts,  as  is  suggested,  ^ppted  the  petition, 
sent  the  receiver  into  immediate  possession,  and 
assisted  at  and  drew  up  the  adjudication.  There 
was,  therefore,  sufficient  evidence  to  justify  the 
conclusion  of  the  jury  upon  this  part  of  the  case, 
and  I  cannot  say  that  I  am  dissatisfied  with  their 
conclusion.  The  only  remaining  question  is, 
whether  there  was  any  evidence  which  could  pro- 
perly be  left  to  the  jury  of  malice,  or  of  the  defen- 
dant acting  under  the  influence  of  some  improper 
motive.  1  apprehend  that  the  mere  fact  of  the 
defendant  taking  the  proceedings  with  the  know- 
ledge and  belief  that  they  could  not  properly  be 
taken,  would  be  some  evidence  of  mabce ;  bat,  in 
the  present  case,  the  conduct  of  the  defendant 
throughout  the  whole  of  the  proceedinj^,  firom  the 
beginning  to  the  end,  was  before  the  jury,  and  I 
do  not  say  it  deserved  an  unfavourable  con- 
struction; but  it  certainly  admitted  of  such  a 
construction,  and  might  be  attributed  to  the 
influence  of  those  motives  of  interest  which  are  for 
the  most  port  hidden  beneath  other  appearances, 
and  must  be  left  to  the  careful  conclusion  of  men 
of  the  world  with  good  sense  and  good  feeling, 
rather  thau  be  made  the  subject  of  strict  argument 
and  reason.  The  whole  proceeding  to  muce  the 
plaintiff  a  bankrupt  was  no  doubt  a  lawf  ul  one,  but 
the  object  of  the  proceeding  was  not  a  proper  one. 
There  is  no  pretence  for  saying  that  tne  proceed- 
ings were  taken  to  carry  into  effect  the  legitimate 
objects  of  the  bankruptov  law — viz.,  the  fair  distri- 
bution of  a  bankrupt  debtor's  assets  among  his 
creditors,  so  that  his  debts  may  be  paid.  The 
proceeding  was  taken  by  an  angry  man  to  coerce 
the  plaintiff  into  an  admission  of  the  debt.  It 
appeared  distinctly  in  the  evidence  that  the  defen- 
dant was  told  that  if  the  plaintiff  admitted  the  debt 
the  proceedings  in  bankruptcy  need  not  be  taken. 
A  proceeding  originated  in  anger,  and  for  the 
above  purpose,  was  not  likely  to  be  conducted  with 
consideration  or  fEtimess,  and  there  are  many 
unfavoorable  ciroumstanoes  in  the  conduct  of  the 
defendant  througboat.    He  begins,  at  the  meeting 


before  the  registrar  on  the  12th  April,  by  throwing 
out  a  charge  of  the  bills  being  forgeries,  and  some- 
how prevails  upon  the  registrar  to  compel  security 
to  be  given ;  which,  having  regard  to  the 
position  of  the  plaintiff,  and  to  the  offer  of 
security  which  was  made,  and  the  mortgage 
which  Sir  K.  Harvey  held,  was  quite  unnecessary. 
He  is  then,  somehow  or  other,  a  party  to  the 
period  of  seven  days  for  giving  the  security  being 
inserted  in  the  order.  I  don't  stop  to  examine  the 
evidence  for  the  defendant  as  to  this  originating 
with  the  registrar.  I  think  it  appeared,  however, 
that  this  was  the  first  case  of  the  sort  which  the 
registrar  had  ever  had.  The  defendant,  however, 
draws  up  the  order  in  that  form,  at  variance  with 
the  forms  in  use.  And  it  is  unfortunate  for  him 
that  it  was  the  insertion  of  this  period  of  seven 
days  which  he  afterwards  made  the  ground  of 
petition  for  adjudication.  I  pronounce  no  decided 
opinion  upon  the  effect  of^  the  correspondence 
between  the  defendant  and  Mr.  Hand  on  the  sub- 
ject of  the  sureties,  but  (bearing  in  mind  that  it 
had  been  stated  on  the  12th  April,  that  there 
would  be  no  difficulty  in  extending  the  period  to 
seven  days)  a  person  reading  it  with  some  care 
would  be  able  to  form  an  opinion  whether  there 
was  an  appearance  of  reservation  and  design  on 
either  side,  and  the  conclusion  upon  that  alone, 
taken  by  itself,  would  be  unimportant;  its  im- 
portance would  arise  from  its  throwing  light  upon 
the  conduct  pursued  on  the  21st.  On  that  aay, 
somehow  or  other,  in  consequence  of  the  terms  of 
the  order  of  12tb  April,  and  what  had  taken  place 
in  the  meantime,  tne  plaintiff  had  been  brought 
into  some  difficulty,  "rhis  was  obviously  attri- 
butable not  to  the  plaintiff  himself  but  to  Mr. 
Hand,  whose  conduct  and  default,  if  there  was 
any,  appears  upon  the  correspondence,  and  who 
might  nave  ueen  liable  to  an  action  at  the 
suit  of  the  plaintiff  if  the  acyudication  had 
been  upheld.  Now,  under  what  circumstamoes  did 
the  defendant  take  the  decisive  proceedings  of  the 
21st  April  P  It  appears  that  it  was  thought 
necessary  to  see  Sir  Robert  Harvey  on  the  sub- 
ject. This  was  certainly  no  act  of  bankruptcy  upon 
which  the  defendant  could  act,  as  a  matter  of 
course,  under  his  general  directions  to  take  pro- 
ceedings in  bankruptcy  against  the  plaintiff.  Mr. 
Emerson  gave  some  acconntof  what  took  placewhen 
he  saw  Sir  R.  Harvey. .  The  jury  were  entitled  to 
come  to  their  own  conclusion  as  to  the  real  effect  of 
what  took  place.  We  cannot  say  positively  that  Sir 
Robert  was  told  that  the  seven  days  had  expired, 
and  from  the  deW  interposed  m  giving  the 
security  the  plaintiff  was  in  a  difficulty,  and  might 
be  taken  at  a  disadvantage.  But  we  know  fi^m 
Mr.  Emerson's   statement  that  it  ended  in    Sir 

Robert  Harvey  saying  that  "  if  Mr. had  had 

the  matter  the  fellow  would  have  been  made  a 
bankrupt  long  ago."  "The  fellow  would  have 
been  made  a  bankrupt !"  What  does  that  mean  P 
There  was  no  real  oDJect  to  administer  the  estate 
in  bankruptcy  for  the  benefit  of  the  creditors.  It 
means,  "  tne  fellow  who  has  dared  to  dispute  my 
debt  would  have  been  punished."  And  what  is 
doneP  On  that  day  the  "  fellow  "  i*  made  a  bank- 
rupt. The  defendant,  on  the  same  day,  prepares 
the  petition,  prepares  the  affidavit  of  Sir  R.  Harvey 
and  gets  it  sworn,  prepares  the  affidavit  for  a 
receiver  and  gets  it  sworn.  Were  t^ese  aiffidavits 
true  P  I  think  they  were  both  fitlse.  Troth  and 
falsehood,  it  has  been  well  said,  are  not  always 
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ODposed  to  each  other  like  black  and  white,  but 
oitentimes,  and  by  design,  are  made  to  resemble 
each  other  so  as  to  oe  hardly  distinguish- 
able; just  as  the  counterfeit  thing  is  counter- 
feit because  it  resembles  the  genuine  thing. 
The  afiBdavit  supporting  the  petition  has  the 
resemblance  of  truth,  but  is,  I  think,  not  really 
true.  It  amounts  to  this :  The  plaintiff  did  not 
pay  a  sum  within  seren  days  fipom  the  service  of 
the  summons,  and  so  has  committed  an  act  of 
bankruptcy.  I  have  stated  my  opinion  that  the 
nonpayment  within  the  time  is  only  an  act  of 
bankruptcy  when  an  application  to  dismiss  the 
summons  is  not  pending.  It  was  essential  to  the 
affidavit  accompanying  the  petition  (the  petition 
being  the  groundwork  for  the  appointment  of  a 
receiver)  that  there  should  be  a  positive  statement 
of  on  act  of  bankruptcy,  as  appears  by  the  rules 
and  forms;  and  therefore  the  affidavit  is  in  this 
form.  It  is  untrue,  as  I  have  said,  in  stating  that 
an  act  of  bankruptcy  had  been  committed.  But  it 
is  equally  untrue,  it  the  act  of  bankruptcy  was  one 
which  was  not  available  because  proceedings  were 
pending  to  try  the  validity  of  the  summons,  to 
conceal  that  fact,  and  so  to  make  an  affidavit  which 
justified,  upon  the  face  of  it,  the  appointment  of  a 
receiver.  It  is  really  difficult  to  suppose  that, 
after  what  had  taken  place,  the  defendant  could 
believe  that  the  plaintiff  was  precluded  from 
disputing  the  debt;  and  hence  the  conclusion 
of  the  jury,  in  answer  to  the  third  question, 
involves  this  —  via.,  that  the  affidavit  was  un- 
true, and  knowingly  so  in  what  was  concealed. 
But  what  can  be  said  of  the  affidavit  for  a 
receiver  as  a  part  of  the  proceeding  for  making 
"the  fellow"  a  bankrupt  r  What  necessity  for 
a  receiver  before  any  adjudication  when  the 
real  object  of  the  proceedings  is  known?  The 
affidavit  states  that  it  was  highly  important  for  the 
interests  of  the  creditors  that  a  receiver  should  be 
immediately  appointed.  Was  there  any  real 
nvund  for  this  P  With  the  mortgtwe  held  by  Sir 
Robert,  which  had  been  reduced  from  1990J.  to 
300Z.,  and  the  readiness  with  which  the  other  bank 
balance  had  been  paid  off,  and  the  offer  to  secure  the 
debt,  the  real  cause  and  ground  of  these  proceed- 
ings, and  the  position  of  the  plaintiff  carrying  on 
his  business  in  the  ordinary  way,  was  it  not  known, 
or  ought  it  not  to  have  been  known,  to  be  untrue  f 
I  am  aware  that  Mr.  Emerson,  in  his  evidence  on 
the  trial,  states  that  Sir  Robert  had  said  that  the 
plaintiff  might  make  away  with  his  property.  This 
was  a  matter  of  some  importance  to  state  at  the 
trial,  but  the  jury  would  have  to  consider  whether, 
if  Sir  Bobert  said  so,  he  believed  it ;  and  whether 
the  defendant,  who  knew  what  the  real  cause  of 
the  proceedings  was,  could  have  thought  that 
Sir  Kobert  believed  it  under  the  circumstances, 
and  when  he  was  in  possession  of  such  a  security. 
Further,  after  the  Chief  Judge  had,  on  the  26th 
M^,  affirmed  the  abjudication,  the  plaintiff  seemed 
to  be  at  the  mercy  of  the  creditor,  and  asked  Mr. 
Emerson  to  intercede  with  Sir  Bobert  for  him. 
He  in  effect  begged  that  everything  might  not  be 
sold,  and  told  mm  he  was  ready  to  give  an  ample 
mortgage  upon  his  property,  and  pay  the  dis- 
puted ckbt,  and  everything  rather  than  be  ruined. 
They  insist,  as  a  condition,  that  he  shall  sign  a 
pa^r  admitting  all  the  proceedmgs  to  be  legal. 
TluB  was  on  the  28th  May.  At  that  time  the 
amount  of  the  plaintiffs  liabilities  was  known,  and 
the  receiver  had   been  in   possession,   and   the 


ample  extent  of  his  property  must  haTe  been 
known.  It  can  hardly  be  doubted  that  all  this 
was  communicated  by  Mr.  Emerson  to  his  partner, 
the  defendant,  before  the  meeting  of  creditors.  On 
the  31st  May  there  is  a  meeting  of  the  creditors 
under  the  bankruptcy.  The  only  person  present 
(as  I  read  the  proceedings)  is  the  defendant,  who 
has  the  proxy  of  all  the  creditors  from  Sir  Bobert 

for  4631.  down  to  Mr. for  14«.  6d.,  and  it  does 

place  the  defendant  in  a  very  unfavourable  light 
that  he  should,  under  circumstances  which  I  have 
mentioned,  have  proposed  and  carried  a  resolution 
that  the  disposal  of  the  whole  of  the  pMntifi^B 
property  should  at  once  be  placed  in  the  nands  of 
Sir  Bobert  (the  principal  person  on  the  committee 
of  inspection),  and  the  proceeds  paid  into  his  bank ; 
in  other  words,  that  he  should  he  placed  entirely 
in  the  power  of  such  a  creditor.  Those  are  the 
circumstances  attending  the  step  taken  by  the  de- 
fendant to  make  the  plaintiff  a  bankrupt  on  the 
31st  May.  I  cannot  see  how  there  can  be  two 
opinions  as  to  the  plaintiff  having  sustained  a  most 
grievous  injury.  On  the  morning  of  the  22nd 
May  he  was  a  prosperous  man,  carrying  on  his 
business  in  good  credit,  occupying  two  well  stocked 
farms,  and  he  had  been  so  thriving  as  to  reduce 
the  mortgajze  upon  his  freehold  property  from 
1990J.  to  3001.  I  cannot  see  that  he  had  done  any- 
thing wrong  or  approaching  to  what  was  wrong. 
He  had  disputed  a  claim  made  by  his  banker,  but 
had  offered  ample  sScurity  for  it  if  established,  and 
had  a  right  to  suppose  that  it  was  in  a  course  for 
decision,  and  could  not  have  any  idea  of  the 
destruction  which  was  impending  over  him.  And 
on  the  night  of  that  day,  without  anything  like 
notice  or  preparation  his  house  is  invaded,  his 
trade  put  a  stop  to,  his  credit  destroyed,  and  he  is 
deprived  of  the  possession  of  all  his  property.  And 
this  occurred  after  he  had  proposed,  as  I  think  I 
noticed,  to  give  a  charge  upon  nis  property  for  the 
debt  if  it  was  established.  Is  there  to  be  no 
redress  for  this  against  the  man  who  did  it  P  That 
really  depends  upon  whether  the  proceeding  on 
the  21st  April  was  taken  by  the  defendant  with- 
out reasonable  and  probable  cause.  I  feel  this  to 
be  a  question  of  some  difficulty,  pEu-ticularly  as  I 
understand  there  is  some  diSerence  of  opinion 
among  my  learned  brothers  on  the  subject.  I  have 
before  considered  how  far  the  question  of  reason- 
able and  probable  cause  depends  upon  the  animrts 
and  state  of  mind  of  the  defendant.  But,  as  I 
think  the  decision  of  the  present  case  turns  upon 
a  correct  view  being  taken  of  reasonable  and 
probable  cause,  I  wul  make  an  additional  re- 
mark on  it.  I  will  suppose  that  the  defendant, 
feeling  some  doubt  as  to  the  legality  of  the 
petition  for  adjudication,  and  the  propriety  of 
making  an  affidavit  of  an  act  of  bankruptcy  having 
been  committed,  had  taken  proper  advice  upon 
the  subject,  and  received  for  answer  that  it  was  a 
matter  of  considerable  doubt,  and  too  doubtful  to 
justify  such  a  step  being  taken.  Would  he  have 
had  reasonable  cause  because  the  answer  was  a 
doubtful  oneP  I  think  not.  I  think  a  state  of 
doubt  in  his  own  mind  would  not  be  enough, 
though  in  a  really  doubtful  case  an  honest  belief 
might:  {Bavenga  v.  Mackintosh  (tibi  tuf.)  The 
refusal  to  entertain  the  concession  asked  on  the 
28th  May,  which  secured  Sir  Bobert  everything 
they  could  require,  unless  the  plaintiff  admitted 
the  legaUty  of  all  the  •  proceemngjs,  indicates  a 
doubt  then  existing,  even  after  the  decisions  which 


Digitized  by 


Google 


348-Vol.  XXV.,  N.  s.] 


THE  LAW  TIMES  REPORTS. 


[Not.  4,  1871. 


Ex.] 


Johnson  v.  Ehebson  and  Sfabbow. 


[Ex. 


had  taken  place.  And  I  must  say  that,  apart 
from  the  finding  of  the  jury  on  the  second  and 
third  questions,  all  the  circumstances  of  the  case, 
from  the  beginning  to  the  end,  tend  to  show  that 
the  acts  of  the  21st  April,  which  placed  the  plain- 
tiff in  the  position  of  a  bankrupt,  were  taken  in 
headstrong  and  reckless  obedience  to  the  angry 
wishes  of  Sir  Bobert  Harvey.  The  defendant  may 
have  rushed  to  the  conclusion  that  the  plaintiff 
Was  in  such  a  difficulty  that  the  law  could  not 
enable  him  to  get  out  of  it;  but  this  is  very 
different  from  a  bond  fide  belief  that  the  law 
justified  the  proceeding.  I  am  therefore  of  opinion 
that  the  defendant  is  not  entitled  to  enter  a  verdict 
u])on  the  questions  reserved;  that  there  was  no 
misdirection;  that  the  verdict  is  warranted  by 
the  evidence,  and  therefore  that  the  rule  should  be 
discharged. 

BaAMWXLL,  B. — The  plaintiff  complains  that  the 
defendant  malicionsly  and  without  reasonable 
and  probable  cause,  presented  a  petition  praying 
that  the  plaintiff  might  be  adjudicated  a  bankrupt, 
and  caused  and  procured  him  to  be  so  adjudicated. 
This  is  the  form  and  substance  of  his  complaint. 
A  verdict  has  been  found  for  the  defendant 
Emerson;  and  the  question  now  is,  whether  the 
plaintiff  has  shown  an  absence  of  reasonable  and 
probable  cause  as  to  the  remaining  defendant 
Sparrow.  I  am  of  opinion  that  he  has  not.  On 
the  contrary,  in  my  jndgmenU  the  defendant  not 
merely  bad  reasonable  and  probable  cause  for  all 
he  did,  but  all  he  did  bad  real  and  proper 
cause,  and  was  according  to  law.  Let  me  say,  at 
the  outset,  that  I  think  the  plaintiff  ought  not  to 
have  been  adjudicated  a  bankrupt.  I  agree  with 
James,  L.  J.,  that  by  the  order  of  12th  April 
procedings  were  stayed.  I  further  think  that  tney 
were  stayed  by  virtue  of  rule  41.  I  should  also 
think  that  they  were  stayed  by  implication,  without 
express  words  directing  a  stay,  upon  the  principle 
that,  where  a  matter  is  pending  on  the  determina- 
tion of  which  the  next  step  depends,  that  next  step 
cannot  be  taken ;  as,  for  example,  a  summons  to 
set  aside  proceedings  for  irregularity  is  a  stay 
from  its  return.  In  my  opiuon  the  plaintiff's 
application  to  dismiss  the  debtor's  summons 
of  Sir  B.  Harvey  was  pending.  He,  the  plaintiff, 
had  done  all  he  could  do ;  the  registrar  had  failed 
to  give  notice  under  rule  162,  and  the  seven  days 
in  the  order  of  April  12th,  were  not  a  time  within 
which  the  plaintiff  was  to  perfect  the  security  at 
his  peril.  I  mention  these  several  grounds  for 
thinking  that  the  proceedings  were  stayed  from  a 
motive  which  will  appear.  It  is  enough  that  they 
were  stayed  for  any  reason,  and  nobody  now  dis- 
putes that  they  were.  If  so,  then  the  plaintiff 
ought  not  to  have  been  adjudged  a  bankrupt.  By 
that  adjudication  a  wrong  and  injustice  were  done 
him.  I  do  not  say  this  disrespectfully.  The  judge 
made  a  mistake,  as  we  see,  now  it  is  pointed  out. 
It  is  to  be  hoped  that  this  may  be  forgiven  in  a 
judge ;  but  it  was  this  mistake  that  caused  the 
wrong  to  the  plaintiff.  This  I  will  now  proceed 
to  establish.  As  attorney  for  Sir  E.Harvey,  the  de- 
fendant issued  the  debtor's  summons.  No  one 
can  doubt  Sir  Bobert  Harvey's  right  to  do  that. 
The  debt  was  due.  It  may  be  that  the  plaintiff 
bond  fide  disputed  it,  but  whether  he  did  so  or  not 
(as  to  which  I  shall  have  to  say  a  word  presently), 
he  statute  gives  the  creditor  a  right  to  issue  such 
summona,^  |t.  may  be  Issiied. against  t^e  most 
ilvcut  and  honest  man  in  the  country,  who,  with 


perfect  good  faith,  disputes  a  debt.  The  next 
step  that  the  defendant  took,  as  attorney  for  Sir 
Bobert  Harvey,  was  to  present  the  petition  for 
adjudication,  in  which  he  stated  that  the  plaintiff 
had  committed  an  act  of  bankruptcy  by  neglect- 
ing to  pay,  or  secure,  or  compound  for,  the  debt 
within  seven  days  after  service  of  the  debtor's 
summons.  In  my  judgment  that  statement  was 
true — he  had  committed  an  act  of  bankruptcy  there- 
by. It  seems  to  me  that,  under  sect.  6  of  the  Bank- 
ruptcy Act,  division  6,  a  person  served  with  such  a 
summons,  owing  the  money,  and  not  paying, 
or  securing,  or  compounding  for  the  debt  with- 
in seven  days,  commits  an  act  of  bankruptcy 
absolute  andperfect,  not  inchoate,  contin^fent,  or 
defeasible.  He  may  prevent  his  being  adjudged  a 
bankrupt  at  once  by  applying  under  sect.  7 ;  but 
he  nevertheless  has  committed  an  act  of  bank- 
ruptcy. This,  I  own,  seems  to  me  to  be  plain, 
if  the  statute  is  examined.  For  suppose  he 
applies ;  if  he  procures  the  debtor's  summons  to 
be  dismissed,  of  course  the  act  of  bankruptcy  can- 
not be  reUed  on  to  support  an  adjudication.  On 
the  other  hand  suppose  it  is  not  dismissed,  then 
the  court,  as  it  seems  to  me,  mu$t  stay  proceedings 
on  the  debtor's  summons,  either  with  or  without 
security  from  the  debtor,  but  "  only  for  such  time 
as  will  be  required  for  the  trial  of  the  question 
relating  to  such  debt."  By  rule  24,  if  the  question 
has  been  decided  against  the  validity  of  the  debt 
the  debtor  shall  bie  entitled  to  have  the  sum- 
mons dismissed.  By  rule  25,  if  security  has  been 
given  by  the  debtor,  the  creditor  must  proceed  in 
a  certain  time,  or  the  debtor  summons  may  be  dis- 
missed. I  find  no  rule  as  to  what  shall  be  done 
where  the  creditor  establishes  the  debt.  Bule  43 
speaks  of  proceedings  being  stayed  on  a  petition. 
Either  that  or  the  principle  of  it  applies ;  for,  as 
the  proceedings  are  only  stayed  till  the  debt  is  estab- 
lished, it  follows  that  the  creditor  mav  then  proceed 
— viz.,  present  his  petition  for  adjudication.  But 
that  can  only  be  on  the  ground  that  there  is  an  act 
of  bankruptcy;  yet  nothing  further  has  happened  to 
constitute  one.  This  shows,  then,  that  the  act  of 
bankruptcy  is  perfect  and  absolute  at  the  end  of 
the  seven  days,  where  the  debt  is  due  and  it  is  not 
paid,  secured,  or  compounded  for.  Suppose  no 
security  is  ordered,  or  the  security  turns  out  to  be 
worthless,  is  the  creditor  not  to  be  able  to  make  the 
debtor  a  bankrupt  P  Sect.  7  says  that  the  summons 
is  to  state  that,  in  the  event  of  the  debtor's  failing 
to  pay  or  compound,  a  bankraptcy  petition  may  be 
presented  against  him.  The  form  No.  41  says, 
"  You  will  have  committed  an  act  of  bankruptcy, 
in  respect  of  which  you  may  be  a(^udicated  a  bank- 
rupt, on  a  bankruptcy  petition  being  presented, 
unless  you  shall  have  applied  to  the  court  to  dis- 
miss the  summons."  That  is,  the  act  will  be  com- 
mitted, but  adjudication  may  be  prevented  by  an 
application  to  disntiiss.  No  doubt  it  is  strange 
that,  where  good  security  is  given,  the  creditor, 
who  has  the  right  to  make  the  debtor  a  bank- 
rupt, will  have  no  reason  for  doing  so.  But  the 
same  consequence  may  follow  in  any  case  where 
the  debtor  disputes  the  petitioning  creditor's  debt : 
(see  sect.  9.)  No  douot,  also,  it  seems  strange 
that  a  perfectly  solvent  man,  bond  fide  disputing 
a  debt,  may,  in  this  way,  be  made  liable  to  bank- 
ruptcy proceedings.  Whether  or  not  in  sudi 
case  the  petition  might  be  dismissed  under  sect.  8, 
on  payment  of  the  debt,  it  is  not  necessary  to 
determine.    I  should  think  it  might  be,  for,  under 
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sect.  80,  Bab-diriaion  10,  it   is  certain  tbat  pro- 
ceedings might  be  stayed  altogether.    It  is  to  be 
observed   that  the  same  difficulty  wotild  arise  if 
it  is  supposed  that  the  act  of  bankruptcvis  not 
complete  till  the   debt  is  established.    Whether 
the  Legislature  contemplated  this  or  not  I  cannot 
say.    But  let  us  not  make  the  common  mistake 
of  supposing  that,  because  they  did  not  intend  it, 
they  intended  something  else,  when,  perhaps  the 
truth  is,  that  they  had  no  intention  at  all  on  the 
matter.    The  words  are  plain,  and  the  act  of  bank- 
ruptcy has  been  committ^.  I  think  the  law  was  the 
same  before  this  statute.    But,  further,  the  petition 
stated  the  truth ;  it  stated  that  an  act  of  bankruptcy 
had  been  committed,  and  it  stated  in  what  way. 
If  it    was    incorrect    it  was  in   the   conclusion 
which  it  drew  in  point  of  law.    But,  it  is  said  that 
it  ought  to  have  mentioned  the  stay  of  proceedings. 
As  well  might  it  be  said  that  a  candid  declara- 
tion should  anticipate  the  plea  and  the  plaintiff's 
replication,  or  an  indictment  state  that  insanity 
was  the  defence,  bat    unfounded.      This  was  a 
matter  to  come  from  the  other  side,  if  relied  on, 
and  not  from  the  defendant  who,  I  believe,  not- 
withstanding the  finding  of  the  jurv,  thought  it 
was  no  answer,  and  who,  if  he  thought  otherwise, 
was  no  more  bound  to  state  it,  than  any  other 
matter  which  he  might  think  the  plaintiff  would  rely 
on.     Then  it  is  said  that  proceedings  being  stayed, 
the  petition  ought  not  to  have  been  presented.     I 
think  Sir  Robert  Harvey  had  a  right  to  present 
the  petition,  though  it  was  not  right  to  adjudicate 
the  plaintiff  a  bankrupt  on  it,  at  the  time  when  he 
was  so  adjudicated.    It  was  pointed  out  that,  by 
sect.  6,  "  No  person  shall  be  adjudged  a  bankrupt 
on  any  of  the  above  grounds  unless  the  act  of 
bankruptcy,  on  which  the  adjudication  is  grounded, 
haa  occurred  within  six  months  before  the  pre- 
sentation of  the  petition."    If,  therefore,  the  trial 
of    the  validity  of  the  debt  did  not  take  place 
within  six  months  of  the  seven  days,  the  petition 
wonld  be  presented  too   late,    unless    presented 
before  that  trial,  and  if  it  might  be  presented  at 
some  time  before,  then  it  might  be  at  any  time. 
Further,  rule  41  does  not  say  that,  in  a  case  such 
as  this,  the  petition  shall  not  be  presented  during 
the  stay  of  proceedings,  but  that  the  debtor  shall 
not  be  adjudged  a  bankrupt  during  the  stay.   Fur- 
ther, a  receiver  may  be  appointed  before  adjudica- 
tion, as  much  where  the  act  of  bankruptcy  is  the 
one    in    question    here,    as    in  the   case  of  any 
other  act  of  bankruptcy.      But  for  this  purpose 
a    bankruptcy  petition  must  be  presented.    No 
doubt  the  utter  part  of  sect.  7  says,  that  proceedings 
are  to  be  stayed  on  security  iJeing  given,  and  the 
order  of  April  the  12th  says,  that  "  all  proceeding^ 
on  this  summons  "  (that  is  the  debtor's  snmmons) 
"  shall  be  stayed  until  the  court  in  which  the  pro- 
ceedings shall  be  taken,  shall  have  come  to  a  aeci- 
sion  thereon."  That  order,  however,  for  the  reasons 
aforesaidis,  perhaps,  to  be  understood  with  this  linxi- 
tation,  that  all  proceedings,  other  than  the  presen- 
tation of  the  bankruptcy  petition,  shall  be  stayed. 
It  is  to  be  observed  that  the  form  is  as  applicable 
to  the  case  where  the  petition  has  been  presented 
as  where  it  has  not.     So  also  the  statute  is  con- 
sistent with  a  petition  being  presented  before  the 
security  is  given,  and  consequently  before  the  stay 
operates.  Be  this  as  it  may,  it  was  for  the  plaintiff  to 
take  the  objection.    Sir  Sobt.  Harvey  had  a  right  to 
the  judgment  of  the  court.    Every  court  which  has 
oi^ered  a  8tay<^  proceedings  is  competent  to  limit 


that    stay  where    justice  requires  it.    Whether, 
therefore,  there  was  a  stay  or  not  of  the  presenta- 
tion of  a  bankruptcjr  petition,  I  think  Sir  Bobt 
Harvey  had  a  clear  right  to  present  it,  leaving  the 
objection  to  come  from  the  other  side  for  the  court 
to  deal  with.    Farther,  the  court  to  which  the 
petition  was  presented,  and  the  registrar  particu- 
larly,  knew   the  facts.     It    is   argued   that   the 
presentation  and  suppression  of  the  fact  that  pro- 
ceedings were  stayed  caused  the  appointment  of 
a  receiver,  because  the  appointment  was  c^fler,  and, 
therefore,  owing  to  the  suppression  of  the  fact  that 
proceedings  were  stayed.    But  the  appointment  of  a 
receiver  is  not  a  eoneeqitence  of  the  presentation  of  the 
petition.    It  could  not  have  been  made  unless  there 
nad  been  that  presentation,  but  it  is  a  consequence 
of  an  independent  application.     It  is  no  more  a 
consequence  of  the  petition  than  a  eajna$  was  for- 
merly the  consequence  of  a  writ  of  summons.     This 
was  the  next  step,  namely,  the  procuring  of  the 
appointment  of  a  receiver,  and  the  taking  posses- 
sion of  the  plaintiff's  goods.    This  is  no  part  of 
the  plaintiff's  complaint  as  part  of  his  cause  of 
action.    He  states  it  as  a  consequence  of  what  he 
complains  of,  but  not  as  a  substantive  complaint. 
This  is  not  a  formal  objection.    Had  that  been  his 
complaint  the  questions  and  the  damages  wonld 
have  been  whoUv  different.    I  pass  it  by,  then,  for 
the  present.     The  next  matter  w»e  the  hearing  and 
adjudication.      It  is  not  pretended  that  the  defen  • 
dant  made  any  untrue  statement  on  that  occasion    . 
He  contended  that  the  facts  showed  an  act  of  bank- 
ruptcy and  a  debt,  and  that  Sir  Bobert  Bfarvey 
was  entitled  to  an  adjudication  of  bankruptcy  on 
his  petition,  and  the  court  so  held.  •  It  appears, 
then,  that  the  defendant  has  throughout  made  no 
false  statement,  nor  suppressed  anything  that  he 
was    bound    to    mention,  but  that    he    put    his 
client's   case  according  to  the  truth  before  the 
court  for  its  decision.    If  wrong,  the  defendant 
is  wrong  in  point  of  law.    I  think  that,  where 
that    is    the  case,   an  action  for  malicious  pro- 
ceedings without  reasonable  and  probable  cause, 
is  not    maintainable.      K  it  is  in   this   case,   so 
would  it  be  in  the  case  of  an  indictment.     We 
have  no  public  prosecutor;    private  prosecutors 
have  trouble  enough  to  encounter,  and  I  think  that 
it  would  be  most  mischiovous  if  they  were  to  be 
told  that  they  would  be  liable,  if  they  made  a  mis- 
take in  point  of  law,  and  the  tribunal  agreed 
with    them.      Ad    extravagant    case    has    been 
put  of  a  lawyer  of  great  repute  complaining  to, 
and  persuading,  an  ignorant  magistrate   that  a 
larceny  had  been  committed,  when  there  was  no 
pretence  for  saying  so.  Such  a  thingwould  be  very 
discreditable  to  the  lawyer  and  the  magistrate ;  to 
the  latter  for  his  ignorance,  or  deference  to  the 
complainant's  opinion;    but,    on   principle,  it  is 
better  that  the  person  wronged  in   such  a  case 
should  be  without  a  remedy,  than  that,  in  every 
case,  it  should  be  open  to  a  prisoner  prosecuted  to 
say  that  the  law  was  so  egregiously  mistaken  that 
there  was  no  reasonable  and  probable  cause.     But 
I  will  take  the  case  another  way.    I  will  suppose 
that  a  mistake  or  erroneous  contention  in  pomt  of 
law  may  constitute  an  absence  of  reasonable  and 
probable  cause,  though  the  actual  facts  were  truly 
stated  to  the  tribunaL     Is  the  matter  in  this  case 
so  plain,  is  the  error  so  gross,  that  the  defendant 
must  or  ought  to  have  known  that  he  was  wrong  P 
The  wrong    is  supposed  to    be    in  stating  that 
the  defen£mt  had  committed  an   act  of  bank- 
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mptoy,  and  in  not  stating  that  the  proceedings 
were  stayed.  I  hare  already  stated  the  reasons 
why  I  think  that  the  adjudication  should  not  hare 
taken  plaoe.  Let  ns  look  at  some  considerations 
the  other  way.  By  the  latter  part  of  sect.  9,  the 
court  may,  on  such  security  being  given,  if  any, 
as  the  court  may  require,  stay  the  proceedings 
for  such  time  as  required  for  the  trial  as  to  the 
debt.  It  is,  therefore,  on  such  seeurity  being 
^iven  that  the  stay  is  to  be.  Form  9,  then, 
IS  perhaps  wrong.  Perhaps  it  is  wrong  in 
four  particulars.  Perhaps  it  ought  to  name 
a  time  for  giving  security-.  Perhaps  it  ought 
to  give  an  interim  stay  daring  that  time,  and 
such  further  time  as  may  be  ordered.  Perhaps 
it  ought  to  order  the  stay  till  toial,  on  security 
being  given.  Perhaps  it  ought  to  give  leave  to 
present  a  petition  for  adjudicMtion.  The  form  does 
not  do  these  things.  The  actual  order  made  did 
name  a  time  for  giving  security.  Was  it  so  very 
gross  a  blunder  to  interpret  it  as  staying  the  pro- 
ceedings for  seven  days,  and  then  farther,  if 
security  were  given  meanwhile  ?  Let  us  see  who 
are  the  parties  to  this  mistake;  the  plaintiff's 
advisers  in  the  County  Court,  the  judge  there,  the 
plaintiff's  advisers  b^ore  the  Yice-Cbuioellor,  the 
Vice-Chancellor  himself,  the  special  judge  in  these 
matters,  the  plaintifTs  advisers  before  the  Lord 
Justice,  who  alone  found  out  the  objection.  It  is 
very  well,  now  that  it  is  pointed  out,  to  s^  that  it 
is  clear.  Supposing  that  I  thought  so,  I  should 
say  that  the  question  is  not  how  it  appears  to  me 
or  the  particular  judges  who  decide  tnis  case,  and 
who  may  happen  to  have  extraordinary  learning 
and  abilities ;  the  question  is,  how  such  a  thing 
might  well  appear  to  the  defendant  before  the 
piatter  was  pointed  out ;  and  then  I  must  see  how 
it  appeared  to  others  before  whom  it  came,  and 
seeing  how  it  did  ^pear  to'them,  I  cannot  say 
that  an  opinion  shared  in  by  so  many  was  without 
reasonabLs  and  probable  cause.  So  with  respect 
to  the  act  of  bankruptcy,  I  cannot  say  that  there 
was  no  reasonable  and  probable  cause  for  saving  that 
one  had  been  committed;  for  I  think  that  there  had 
been.  But  that  ought  not  to  govern  this  case,  for 
I,  with  the  other  judges,  may  be  making  a  blunder, 
exceptional  I  hope,  but  too  great  to  be  credibly  a 
blander  in  anyone ;  but  when  they  come  to  con- 
sider the  question,  they  must  take  the  opinion  of 
myself  in  addition  to  that  of  others  who  have 
shared  it,  and  ask  themselves  whether  it  is  a  mis- 
take without  reasonable  and  probable  cause.  I  am 
of  opinion  then,  that,  if  a  mistake  or  untrue  pro- 
position in  law  would  make  liable  to  an  action  like 
this  a  person  who  truly  stated  the  faot,  there  is  no 
such  gross  mistake  or  untrue  pn^xwition  in  this 
case,  as  to  show  an  absence  of  reasonable  and  pro- 
bable cause.  Nor,  with  M  respect,  can  I  agree  to 
the  argument  urged  against  the  defendant  that,  if 
he,  in  fact,  knew  that  this  opinion  was  wrong,  he 
had  no  reasonable  and  probable  cansa,  however 
reasonable  and  probable  the  opinion  might  be. 
For,  if  the  opinion  is  reasonable  and  probable, 
where  is  the  evidence  that  he  knew  it  was  wrong  P 
There  is  none.  Farther,  I  think  that  a  wroi^ 
question  was  left  to  the  jury ;  "  Did  the  defendant 
know  that  the  proceedings  were  stopped  till  the 
registrar  shoula  make  an  appointment  for  the 
examination  of  the  securities,  and  the  execution  of 
the  bond?"  For,  suppose  he  did,  he  had  a  right 
to  the  opinion  of  the  court  on  the  point  on  a  case 
truthfully  stated,  aa  say  that  this  petition  was. 


A  man's  rights  are  to  be  determined  by_  the  ooiirt» 
and  not  by  liis  attorney  or  connseL  It  is  for  want 
of  remembering  this  that  f  ooliah  people  object  to 
lawyers  that  tney  will  advocate  a  case  against 
their  own  opinion.  A  client  is  entitled  to  say  to 
his  counsel  "  I  want  your  advocacy  uid  not  yoor 
judgment.  I  prefer  the  judgment  of  the  court." 
1  have  now  some  more  remarks  to  make  aa 
to  the  appointment  of  a  receiver.  Here,  agun, 
I  must  say  that,  aa  well  aa  I  can  judge, 
most  clearly  a  receiver  ought  not  to  have 
been  ^pointed.  But,  here  again,  I  can  see 
no  blame  in  the  defendant,  nor  am  I  sure  that 
there  was  any  in  Sir  Bobert  Harvey.  The  debt 
which  the  latter  claimed  was  clearly  due  to  him. 
He  might  well  think  that  the  defence  was  not 
bond  fide.  I  will  content  myself  with  saying  that 
I  cannot  believe  that  the  plaintiff  thought  his 
defence  a  just  one^  though  he  may  have  been  told 
that  it  was  a  good  one  in  law.  Then  Sir  Bobert 
Harvey  believed  that  some  of  the  names  to  the 
bills  were  forgeries.  Believing  this — believing  the 
d^t  to  be  justly  due — believing,  as  he  well  might 
believe,  that  its  denial  by  the  plaintiff  was  not 
bond  fide,  might  he  not  also  well  believe  that  delay 
was  Uie  phdntifTs  object,  and  delay  for  the  pur- 
pose for  which  delay  is  often  sought  by  debtors — 
namely,  to  misappropriate  his  effects  P  I  say  that 
I  am  by  no  means  sure  that  Sir  Bobert  Harvey  was 
not  justified  in  wishing  to  have  a  receiver.  But 
what  did  the  defendant  do  P  He  does  not  appear 
to  have  known  the  plaintifi^s  circumstances,  nor 
anvthing  about  him,  except  that  he  was  denying  a 
debt  clearly  due.  Then,  when  Sir  Bobert  Harvey 
swore  the  affidavit  which  he  did,  to  get  a  receiver 
appointed,  can  it  be  said  that  the  defendant  was 
wrong  in  acting  as  he  did  P  It  seems  to  me  to  be 
impossible  to  say  so.  Here  again,  the  defendant 
has  made  no  false  statement.  ItSir  Bobt.  Harvey's 
affidavit  was  untrue,  it  was  not  shown  that  the 
defendant  knew  it  to  be  so.  All  the  defendant  has 
done  has  been  to  ask  the  judgment  of  the  court  on 
the  case  which  he  presented.  Further,  this  case  was 
presented  to  the  registrar,  who  knew  all  that  had 
ii^>pened  in  the  court.  I  confess  I  think  that  he 
ougnt  to  have  refused  to  appoint  the  receiver  on 
an  aa  parte  application  under  the  circumstances ; 
but  if  he  was  wrong,  it  was  his  fault,  and  not  the 
defendant's.  I  desire  to  be  understood  as  speaking 
with  reserve  on  this  point,  as  it  is  not  specifically 
before  ns,  and  may  be  the  subject  of  another  triaL 
Moreover  I  repeat  that  there  is  no  complaint  of 
tjbis  in  the  declaration  as  a  cause  of  action,  and 
that  the  verdict  cannot  be  sustained  on  this  ground. 
Wholly  different  damages  would  be  given.  No 
question  went  to  the  jory  on  this,  and  the  utmost 
uiat  the  plaintiff  would  be  entitled  to  is  a  new  trial. 
On  these  grounds,  I  think  that  there  was  no 
absence  of  reasonable  and  probable  caase.  If 
there  was,  then  there  was  abundant  evidence  of 
malice,  or  rather  malice  was  proved.  Because  the 
case  would  then  be,  that  oigustifiable  legal  pro- 
ceedings were  taken  to  coerce  an  admission  of  a 
debt.   This  was,  in  effect,  admitted.   The  attorney, 

Sarl^  to  this,  would  be  as  liable  as  his  client,  ffis 
uty  to  his  client  would  no  more  excuse  him  than 
would  the  duty  of  an  assassin  to  the  man  who 
hired  him.  It  would  be  a  duty  which  he  had 
assumed  which  he  was  not  bound  to  perform,  and 
which  he  might  bJave  renounced.  Bat,  for  tbe 
other  reasons  which  I  have  given,  I  think  thiU<  this 
rale  should  be  made  absolute  to  enter  a  verdict  for 
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the  defendant.  If  there  is  a  scrap  of  evidence, 
still  the  verdict  is  wrong,  and  there  should  be  a 
new  trial. 

_  Mabtin,  B. — This  is  an  action  for  fiilsely  and  maU- 
cioasly,  and  withont  reasonable  or  prorable  cause 
presenting  a  petition  in  bankruptcy  agaiiist  the 
plaintiff,  and  procuring  him  to  be  adjudged  a  bank- 
rupt. The  facts  of  the  case  are  very  simple,  and  the 
material  ones  in  writing.  The  plaintiff  was  a  trader 
at  North  Walsham,  in  Norfolk,  and  a  customer  of 
the  Crown  Bank  of  Norwich,  which  had  a  branch 
at  North  Walsham.  The  late  Sir  Robert  Harvey 
was  the  senior  partner  in  the  bank,  and  is  alleged 
to  have  been  a  man  of  veir  imperious  and  domi- 
neering temper.  The  bank  churned  a  balance  of 
upwards  otWOl.  to  be  due  by  the  plaintiff  on  a  Irnnk- 
ing  account ;  but  the  plaintiff  denied  the  debt,  and 
insisted  that  nine  dishonoured  bills  of  exchange 
which  he  paid  into  the  bank,  but  which  he  had  not 
indorsed,  operated  as  payment  or  satisfaction.  It 
may  here  be  stated  that  this  question  has  been  the 
subject  of  an  action  in  this  court,  and  that  there 
was  not  the  slightest  pretence  for  the  allegation 
that  these  bills  operated  as  payment.  The  defen- 
dants are  attorneys  at  Norwich,  and  Sir  Robert 
Harvey,  in  the  beginning  of  March,  last  year, 
instructied  them  to  make  the  plaintiff  a  bankrupt. 
They  proceeded  to  do  so,  and  their  first  step  was 
by  letter  of  the  14th  March  1870,  wherein  they 
demanded  payment  of  the  debt.  Payment  not 
being  made,  they,  upon  the  26th  March,  applied  to 
the  County  Court  of  Norfolk,  holden  at  Norwich, 
which  court  had  jurisdiction  in  the  matter,  for  a 
debtor's  summons  under  the  7th  section  of  the 
Bankruptcy  Act  1869  (32  &  33  Vict.  c.  71).  The 
summons  was  granted  and  duly  served  upon  the 
plaintiff.  Under  the  same  section  the  plaintiff  was 
entitled  to  apply  to  dismiss  the  summons,  and  he 
did  80,  and  upon  the  12th  April  all  the  parties.  Sir 
Bobert  Harvev,  and  the  defendant  Sparrow,  as  his 
attorney,  and  the  plaintiff  and  nis  attorney, 
attended  before  the  registrar  (see  sect.  67),  and 
upon  that  day  an  order  was  made,  sealed  with  the 
Mai  of  the  court,  and  signed  by  the  registrar, 
"that  the  plaint^  should,  within  seven  days 
fi^>m  the  service  of  the  order,  enter  into  a 
bond  with  two  sufficient  sureties  as  the  court 
should  approve,  to  pay  such  sum  as  should 
be  recovered  by  Messrs.  Harvey  in  any  pro- 
ceeding to  be  taken  against  the  plaintiff 
for  the  recovery  of  the  debt  together  with  costs." 
And  it  was  further  ordered  "  that  all  proceedings 
on  the  summons  should  be  stayed,  until  the  court 
in  which  the  proceedings  should  be  taken  have 
come  to  a  decision  thereon."  Mr.  Sparrow,  one  of 
the  defmdants,  prepared  the  order.  It  was  the 
first  order  of  the  land  made  by  the  court,  and 
it  was  proved  that  the  attorney  in  the  proceedings 
nsnally  prepared  such  documents.  It  is  said  that 
the  order  is  not  in  aocordauoe  with  the  162nd  rule 
made  under  the  authority  of  the  Bankruptcy  Act, 
and  it  may  be  so ;  but  a  clerk  of  the  attorney  for 
the  plaintiff  was  before  the  registrar,  he  did  not 
object  to  it ;  on  the  contrary  he  appears  to  have 
acquiesced  in  it,  and  gave  the  names  of  the 
Boretien,  one  of  whom  was  Mr.  Hand,  the.  plaintiff's 
attorney.  It  does  not  seem  to  me  material  to 
caaaidier  whether  this  order  was  in  a  proper  form 
or  not.  It  was  an  order  made  by  a  court  of 
record  of  competent  jorisdiotion,  and  I  think  it  is  a 
■niid  order  until  it  be  set  aside  bv  the  court  itself 
(sect.  71)  or  bjr  a  cotut  of  f^peal;  whvh  it-  never 


has  been;  on  the  contrary,  it  was  acted  upon 
by  James,  L.J.,  who,  upon  the  clause  in  it  as  to 
the  stay  of  proceedings,  set  aside  the  adjudication 
of  bankruptcy  of  the  pluntiff  hereinafter  stated. 
The  order  was  duly  served  upon  the  plaintiff. 
During  the  seven  days  a  correspondence  took 
place  between  the  defendants  and  Mr.  Hand,  and 
in  one  of  the  letters  the  defendants  wrote  that  the 
registrar  objected  on  principle  to  the  attorney  for 
the  alleged  debtor  being  one  of  the  sureties.  The 
other  surety  was  also  objected  to,  and  in  the  result, 
no  bond  was  executed  within  the  seven  days  which 
expired  on  the  20th  April.  Upon  the  21st,  by  the 
express  direction  of  Sir  Bobert  Harvey,  a  petition 
in  bankruptcy  was  presented  by  the  defendants 
and  served  upon  the  plaintiff.  Upon  the  same 
day  an  order  was  made  by  the  court,  under  the 
13th  section,  appointing  a  receiver,  and  directing 
immediate  possession  to  be  taken  of  the  plaintiff's 
property,  which  was  done.  The  act  of  bankruptcy 
alleged  was  (being  the  act  of  bankruptcy  de- 
scribed in  sect.  6,  sub-sect.  6  of  the  Act),  that 
the  petitioning  creditor  had  served  on  the  plain- 
tiff a  debtors  summons,  and  that  he,  Wng 
a  trader,  had  for  seven  days  neglected  to  pay 
the  debt,  or  to  secure  or  compound  for  it. 
The  plaintiff  objected  to  the  petition,  which  he  was 
entitled  to  do  under  the  8th  section,  and  several 
bearings  took  place  before  the  learned  judge  of 
the  County  Court  himself,  and  the  result  was  that 
upon  the  7th  May  he  adjudged  the  plaintiff  to  be 
bankrupt.  The  order  is  under  the  seal  of  the 
court,  and  is  signed  by  the  judge,  and  states  that, 
proof  satisfactory  to  the  court  of  the  debt  of  the 
petitioner,  and  of  the  trading  and  the  act  of  bank- 
ruptcy sieged  to  have  been  committed  having 
been  given,  "  it  is  ordered  that  the  plaintiff  be, 
and  he  is  hereby,  «yudioated  bankrupt."  The 
order  was  duly  gazetted  and  advertised.  It 
does  not  seem  to  have  occurred  to  anyone,  before 
the  matter  came  before  James,  L.J.,  that  the  order 
of  the  12th  April  was  a  stay  of  proceedings,  nor 
did  the  plaintiff  propose  before  the  County  Court 
judge  to  give  a  security  in  order  to  have  the  ques- 
tion relating  to  the  debt  tried.  He  proposed  to 
grive  a  chat^  upon  some  mortgaged  property, 
which  will  hereafter  be  referred  so,  but  this  Sir 
Bobert  Harvey  refused  to  accept.  The  plaintiff 
was  dissatisfied,  and  appealed  to  the  Chi^  Judge 
in  Bankruptcy— first,  to  rescind  the  order  for  the 
receiver,  and,  secondly,  to  annul  the  acyudication. 
Both  were  argued  by  counsel,  and  both  dismissed 
with  costs.  Again,  no  complaint  seems  to  have 
been  made  that  the  order  of  the  12th  April  was  a 
stay.  The  question  discussed  seems  to  nave  been 
whether  there  was  an  act  of  bankruptcy.  Another 
appeal  was  then  made  to  James,  L.J.,  who  annulled 
the  proceedings  upon  the  ground  that  the  order  of 
the  12th  April  was  a  stay  at  the  time  of  the  peti- 
tion and  amndication.  An  application  was  made  to 
the  Lords  Justices  for  leave  to  appeal  to  the  House 
of  Lords,  which  they  refused,  and  thereupon  this 
action  was  brought.  The  cause  came  on  to  be 
tried  before  the  Lord  Chief  Baron  at  Guildhall, 
Mid  at  the  conclusion  of  the  plaintiff's  case  the 
learned  counsel  for  the  defendants  applied  for  a 
nonsuit.  The  learned  judge  stated  his  opinion  to 
be  that  there  was  no  evidence  against  Mr.  Emer- 
son, but  that  there  was  evidence  ag^ust  Mr. 
Sparrow,  but  reserved  his  judgment  until  after 
the  evidence  for  the  defence  had  been  given.  At 
tJie  oondnBion  Of  ibe  case  he  directed  tnejury  to 
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find  a  verdict  for  tlie  defendant  Emerson,  and 
gave  leave  to  the  defendant  Sparrow  to  move  to 
enter  a  verdict  for  him,  and  left  three  qnestions 
to  the  jury : — First,  did  the  defendant  personally 
participate  and  act  in  the  institatmf;  and  carry- 
ing on  the  proceedings  in  bankruptcy,  apart  from 
the  instructions  ofhis  client,  and  of  his  own  accord  P 
secondly,  was  the  defendant  actuated  by  malice  P — 
that  is,  as  explained,  by  any  undue  and  improper 
motive,  as,  in  order  to  please  his  clients,  to  coerce 
the  plaintiff  into  the  acknowledgment  of  a  donbtf  ul 
debt,  and  which  he  denied  to  be  true ;  thirdly,  did 
he  know  or  believe,  when  he  filed  the  petition  in 
bankruptcy,  that  the  proceeding  to  obey  the  order 
of  the  12th  April  and  any  fiirtner  proceedings  in 
bankruptcy  were  stopped  until  the  registrar  should 
make  an  appointment  for  the  examination  of  the 
sureties  and  the  execution  of  the  bondP  The  jury 
found  them  all  in  the  affirmative,  and  assessed 
1500Z.  damages,  and  the  verdict  was  entered  for  the 
plaintiff  for  that  sum.  A  rule  was  moved  for  on 
behalf  of  the  defendant  Sparrow  to  enter  the  verdict 
for  him  and  also  for  a  new  trial.  It  has  been 
argued,  and  I  am  of  opinion  that  it  ousht  to  be 
made  absolute  to  enter  the  verdict  for  tne  defen- 
dant, upon  the  ground  that  there  was  no  evidence 
to  go  to  the  jury  to  support  the  cause  of  action 
alleged  in  the  declaration.  It  was  said,  and  truly, 
that  the  proceedings  in  bankruptcy  were  very 
harsh  proceedings.  Bankruptcy  is  the  proper  step 
when  a  man  is  so  largely  inaebted  that  all  nis  pro- 
perty is  required  to  pay  his  creditors,  and  onght 
not  to  be  had  recourse  to  when  payment  can  be 
inforoed  by  an  execution  in  an  ordinary  action  at 
law.  In  this  case  also  Sir  Robert  Harvey  had  in 
mortgage  property  of  the  plaintiff  which  he  must 
have  Known  would  have  been  ample  security  for 
the  banking  account ;  but  this  security  he  refused 
to  accept.  All  that  can  be  said  for  him  is,  that 
probably  he  was  very  angry  and  indignant  at  the 
defence  set  up  by  the  pluntiff  to  the  debt  due  to 
the  bank ;  but,  as  regards  the  defendant,  the  evi- 
dence is  that  the  refusal  to  accept  the  mortgage 
security  was  the  personal  act  of  Sir  Robert  Harvey 
himself.  The  nature  of  the  present  action  is  well 
understood,  and  is  explained  in  the  notes  to  Skinner 
v.  Gunton :  (1  Wms.  Saund.  228b,  and  the  following 
pages.)  Itispart  of  the  liberty  of  the  law  that  any  man 
may  prefer  an  indictment  aeainst  another  for  an 
alleged  crime,  but  when  the  indictment  is  disposed 
of  in  favour  of  the  accused,  he  may  maintaon  on 
action  of  tort  for  damages,  provided  he  can  establish 
that  the  charge  was  false  and  malicious,  and  with- 
out reasonable  or  probable  cause.  Upon  the  same 
principle,  although  no  action  is  maintainable  for 
the  mere  bringing  a  civil  suit,  however  groundless 
and  malicious,  yet  formerly,  if  the  suit  was  com- 
menced by  capias  followed  by  arrest,  a  similar 
action  was  mamtainable ;  and  so  also  in  cases  of 
bankruptcy  under  the  old  law,  when  the  proceed- 
ing was  false,  malicious,  and  without  reasonable 
or  probable  canse,  an  action  conld  be  maintained. 
At  the  time  when  this  action  was  first  applied  to 
cases  of  bankruptcy,  the  proceeding  to  make  a 
man  bankrupt  was  ex  parte.  The  petitioning  cre- 
ditor was  said  to  strike  the  docket.  But,  under 
the  present  law,  the  petition  is  to  be  heard  before 
a  court  of  record.  The  debtor  must  be  served 
with  the  petition,  and  has  a  right  to  appear  bcEore 
the  court  and  contest  the  matter  by  attorney  or 
counsel.  The  court  is  required  to  hear  evidence, 
and  if  satisfied  with  ocrtam  proofs  to  adjudge  the 


debtor  to  be  bankrupt ;  and,  if  not  satisfied,  may 
dismiss  the  petition  with  costs  (sect.  8).  The 
act  of  adjudication  is  therefore  a  judicial  act.  As 
has  been  already  said,  it  was  incnmbent  upon  the 
plaintiff  to  give  evidence  that  the  proceeding  of 
the  defendant  was  &lse  and  malicions.  I  think 
these  words  mean  that  the  proceeding  was  not 
merely  groundless  and  without  foundation  in  law, 
but  tmit  it  was  so  to  the  knowledge  of  the  plaintiff ; 
or,  what  is  the  same  thing  in  matters  of  tnis  kind, 
that  a  reasonable  and  sensible  man,  knowing  the 
facts  and  circumstances  which  the  defendant  did, 
would  have  formed  the  conclusion  that  the  pro- 
ceeding  was  groundless.  They  also  mean  that  it 
was  malicions.  Malioe  in  a  legal  sense  means  a 
wrongful  act  done  intentionally  without  iost  cause 
or  excuse  {McPherion  v.  Daniels,  10  B.  h  C.  263- 
272),  and  I  quite  agree  that  if  an  attorney,  knowing 
a  proceeding  in  bankruptcy  to  be  g^undless,  pre- 
sented a  petition,  either  from  the  motive  of  gain  to 
himself  or  in  obedience  to  the  instruction  of  an 
oppressive  and  vindictive  client,  it  would  be  in  law 
a  malicious  act.  And  if  the  present  case  depended 
upon  whether  there  was  evidence  to  go  to  the  jury 
that  the  acts  of  the  defendant  were  malidoos,  I 
think  there  was.  There  was  the  act  of  inserting 
the  provision  as  to  the  seven  days  in  the  order  of 
the  12th  of  April,  although  I  myself  believe  that 
this  was  an  innocent  act ;  there  was  the  objecting 
to  Mr.  Hand  as  a  surety,  and  apparently  stating 
untruly  that  the  registrar  objected  to  him ;  this  I 
also  believe  to  be  an  innocent  act,  indeed  the  effect 
produced  on  my  mind  by  the  latter  was  that  it  was 
a  friendly  one.  Bat  there  was  the  act  of  procuring 
the  appointment  of  a  receiver,  and  there  is  the 
alleged  motive  that  the  proceeding  in  bankruptcy 
was  not  for  the  real  &nd  bond  fide  object  of  carrying 
out  a  bankruptcy,  but  in  order  to  obtain  the  admis- 
sion of  a  debt.  The  question  here  is  not  what  con- 
clusion I  myself  would  draw  fix>m  these  facts,  but 
whether  they  were  evidence  to  go  to  the  jury  of 
malice,  and  I  think  they  were.  But  I  think  there 
was  no  evidence  that  the  defendant  knew,  or  that 
a  reasonable  and  sensible  man,  possessing  the 
same  knowledge  which  he  did,  would  have  known 
that  the  proceedings  in  bankruptcy  was  groundless 
and  without  foundation.  On  the  contrary,  I  think 
the  evidence  shows  that  he  believed  the  proceeding 
was  well  founded.  The  judge  of  the  County  Court 
and  the  Chief  Judge  m  Bankruptcy,  with  the 
same  knowledge  that  the  defendant  had,  were  of 
the  same  opinion.  To  have  legally  made  the  plain- 
tiff bankrupt,  three  facts  must  have  existed :  First, 
that  he  was  a  trader,  which  it  is  admitted  he 
Secondly,  that  there  was  a  good  petitioning 


creditor's  debt ;  this  there  was,  beyond  all  cavu 
or  doubt ;  it  was  decided  to  be  so  by  the  judge  of 
the  County  Court;  it  does  not  appear  to  nave 
been  disputed  before  the  Chief  Jnoge  in  Bank- 
ruptcy, and  it  has  been  the  subject  of  an  action 
in  this  court,  and  has  been  judicially  before  it ;  and 
we  were  all  of  opinion  that  it  was  a  good  debt, 
and  that  the  supposed  defence  to  it  was  ground- 
less, and,  in  my  opinion,  frivolous.  Thirdly,  I 
thixik  there  was  an  act  of  bankruptcy :  there  bad 
been  served  upon  the  pkuntifE  a  debtor's  sum- 
mons, requiring  him  to  pay  the  debt,  and  he  had 
for  seven  days  neglected  to  pay  it,  or  secure  or 
compound  for  it.  Tlliis  is  an  act  of  bankmpt<7 
(sect.  6,  sub-sect.  61,  and  such  was  the  opinion  <s 
the  Chief  Jnd]^  in  bankruptcy.  That  which 
caused  the  petition  and  aoyudication  to  be  set 
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aside,  liad  nothing  to  do  with  the  real  merits  ;  it 
-was,  that  in  the  order  of  the  12th  April  there  was 
a  stay  of  proceedings,  and  should  there  be  a  new 
trial,  ttda  may  be  a  not  unimportant  circnmstanoe : 
(see  Wilkinson  v.  Howell,  M.  &  M.  495.)  In  my 
opinion  there  is  not  only  no  evidence  that  the 
defendant  knew  or  believed  that  there  was  a  stay, 
but  there  is  strong  evidence  to  the  contrary.  The 
plaintiff  and  his  legal  advisers  knew  the  contents 
of  the  order ;  and  in  the  proceedings  before  the 
County  Court  judge  and  the  Chief  Jadge  in 
Bankruptcy  it  never  occurred  to  them  that  the 
petition  and  adjudication  were  wrong  and  irre- 
gular, nor  did  it  occur  to  these  learned  judges 
themselves,  both  of  whom  had  the  order  before 
them.  What  reason,  is  there,  then,  for  assuming 
that  the  defendant  knew  it  P  I  think  hia  conduct 
showed  the  contrary,  and  that  there  is,  therefore, 
no  evidence  that  bis  conduct  was  false  or  mali- 
cious within  the  meaning  of  these  words  in  the 
declaration.  Bat  I  further  think  that  he  had 
reasonable  or  probable  cause,  or  rather  that 
there  was  no  want  of  reasonable  and  probable 
cause.  The  order  is,  as  I  have  said,  a  valid 
order  until  it  be  set  aside;  it  was  made  under 
the  last  parMp:«ph  of  the  7th  section,  which 
enacts  that  "  the  court  may  require  a  security  to 
be  given  for  the  debt,  and  that  upon  such  security 
being  given  the  court  may  stay  proceedings  upon 
the  debtor  summons."  Now  this  order  was  that 
the  security  should  be  given  within  seven  days, 
and  I  think  that  the  defendant  may  not  unreason- 
ably have  supposed  and  believed  that,  the  security 
not  having  been  given  within  seven  days,  the  stay 
of  proceemngs  was  gone,  and  that  he  might  law- 
fully proceed  with  the  petition.  I  therefore  further 
think  that  there  was  no  evidence  of  want  of  reason- 
able and  probable  cause,  which  is  an  essential  in- 
gredient m  this  action.  This  is  a  question  of  law 
iPanton  v.  WOliams  (in  error),  2  Q.  B.  169 ;  I 
G.  4  D.  504 ;  10  L.  J.,  N.  S.,  545,  Ex.)  The  plain- 
tiff's case  rests  upon  the  order  of  the  12th  April ; 
it  was  before  two  learned  judges  sitting  in  and 
forming,  as  to  one  of  them,  one  of  the  highest 
courts  of  justice  in  the  kingdom;  it  is  not  im- 
puted that  the  defendant  concealed  or  kept  back  it 
or  anything  else  from  them;  and  it  would  be 
extraordinary,  when  those  two  learned  judges 
acyudged  tmit  there  was  lawful  cause  for  the 
petition  and  abjudication,  that  we,  upon  the  con- 
Btmction  of  the  same  order,  should  adjudge 
that  the  attorney  had  not  reasonable  and  probable 
cause  for  thinking  so.  It  seems  to  me  that  to  do  so 
would  be  inconsistent  and  repugnant.  I  am,  there- 
fore, of  opinion  that  there  was  no  evidence  to  go 
to  the  jury,  and  that  the  Lord  Chief  Baron  should 
have  so  held  at  the  trial.  But  I  am  also  of  opinion 
that  there  was  misdirection  as  to  the  first  ques- 
tion that  was  left  to  the  jury.  I  am  not  aware 
what  the  evidence  was  as  to  the  acts  of  the  defen- 
dant of  his  own  accord  and  apart  from  the  in- 
structions of  Sir  B.  Harvey.  It  is  difficult  to 
collect  from  the  reading  of  a  long  note  all 
the  evidence  in  a  cause;  and  there  may  have 
been  evidence  npon  the  point,  although  I  did 
not  apprehend  it.  The  Lord  Chief  Baron  will  no 
doubt  refer  to  it  in  his  judgment.  As  to  the 
second  question,  I  think  there  was  misdirection. 
The  debt  due  by  the  plaintiff  to  the  bank  is  as- 
sumed to  be  a  doubtful  debt. '  There  is  no  ground 
for  supposing  it  to  have  been  of  this  character,  or 
in  (he  least  doubtful.     It  was  as  undoubted  a 


debt  as  ever  existed,  and  the  supposed  defence  to 
it,  in  my  opinion,    frivolous.    T  cannot    myself 
imagine  now  any  man  could  have  supposed  that  a 
dishonoured  bill  paid  into  a  bank  operated  as  pay- 
ment of  an  advance  in  cash  made  by  the  bank  to 
the  customer.    I  think  the  jury  ought  to  have 
been  told  this,  and  that  it  is  material  in  such  a 
case  as  this  that  they  should  have  been  told  that 
there  was  no  doubt  as  to  the  evidence  of  the  debt. 
As  to  the  third  question,  as  I  have  already  stated, 
I  think  there  was  no  evidence  to  go  to  the  jury, 
that  the  defendant  knew  or  believed  when  he  filed 
the  petition  that  the  proceedings  was  stayed.    I 
think  the  evidence  is  to  the  contrary,  and  that, 
until  the  hearing  of  the  appeal  before  Lord  Jus- 
tice James,  no  one  knew  or  believed  that  there 
was  any  stay  at  all.    This  is  an  unfortunate  case. 
The  first  bums,  in  my  opinion,  rests  upon  the 
plaintiff.    I  think  a  customer  of  a  bank  who  in- 
sisted that  his  balance  was  paid  by  dishonoured 
bQls,  would  irritate  any  banker,   much  more  so 
sach  a  man  as  Sir  B.  Harvey  is  said  to  have  been, 
and  it  is  clear  that  he  suspected  the  bills  to  be  for- 
geries.    But,  as  I  have  already  said,  I  think  the 
proceeding  in  bankruptcy,  although  lawful,  was 
harsh  and  oppressive.     I  also  think  the  requiring 
a  receiver  to  be  appointed  was,  under  the  circum- 
stances, a  very  harsh  and  oppressive  act.     I  do  not 
myself  believe  there  was  any  intention  by  the  de- 
fendant to  coerce  the  plaintiff  into  an  admission  of 
the  debt ;  it  seems  to  me  that  Mr.  Emerson's  account 
of  the  letter  and  transaction  of  the  30th  May  is 
true,  and  that  he  was  sincerely  desirous  to  calm 
down  and  propitiate  Sir  B.  Harvey,  and  relieve 
the  plaintiff  from  the  bankruptcy.    It  was  most 
nnfortnnate  that  the  proceeds  of  the  sale  of  the 
plaintiffs  property  should  have  been  paid  into  the 
Crown  Bank ;  but  there  was  no  bank  in  the  king- 
dom in  higher  credit  than  it  up  to  the  time  of  Sir 
B.  Harvey's  death ;  and  it  is  matter  of  satisiaction 
that  the  plaintiff  has,  to  a  very  considerable  extent, 
been  relieved  fh>m  this  step  by  a  recent  judgment 
of  this  court.     I  cannot  conclude  this  judgment 
without    adding    that  I    entertain    great    doubt 
whether  the  action  be  maintainable  at  all.    The 
liability  of  the  defendant  depends  upon  the  answer 
of  the  jury  to  the  third  question ;  nad  it  been  in 
the  negative  there  would  have  been  no  cause  of 
action,  and  the  Chief  Baron  would  have  directed 
a  verdict  for  the  defendant.    I  have  said  I  am  of 
opinion  there  was  no  evidence  to  go  to  the  jury 
upon    it;     but,    assuming  that    there   was,    and 
the  finding   of  the   jury  to   be  right,   the   case 
against  the  defendant,  stripped  of  matter  irrele- 
vant and  of  mere  prejudice,  is  this: — A  creditor 
having  a  debt  due  to  him,  to  an  amount  sufficient 
to  support  a  petition  in  bankruptcy,  employs  an 
attorney  to  take  proceedings  in  bankruptcy  against 
the  debtor.     This  he  may  lawfully  do.     The  attor- 
ney proceeds  by  debtor  summons  under  the  7th 
section.    The  debtor  applies  to  the  court  to  dis- 
miss the  summons  under  the  same  section.     The 
court,  being  a  court  of  record,  and  having  juris* 
diction  in  the  matter,  hears  both  parties  and  their 
legtd  advisers — the  attorney  acting  for  the  peti- 
tioning creditor,  and  the   debtor  having,  by  the 
70th  section,  the  right  to  be  heard  by  counsel  or 
advocate.   The  court  acyudicates  upon  it,  and  makes 
the  order  of  the  I2th  April.     Now,  assume  that  this 
order  was  a  stay  of  proceedings,  and  that  the  attor- 
ney knew  it.    A  copy  of  it  is  served  upon  the  debtor, 
and  he  and  bis  legal  adviser  knew  its  contents  as 
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well  as  the  attorney  for  the  petitioning  creditor ; 
bat  the  latter,  notwithBtanding  hia  knowledge  of 
the  stay,  presents  a  petition  in  bankruptcy  under 
the  8th  section.  I  think  the  mere  presenting  the 
petition  would  be  no  cause  of  action ;  it  would  be 
analogous  to  the  issuing  a  writ  of  summons  for  an 
alleged  cause  of  action  which  was  known  to  be 
groundless  and  without  foundation,  which  afiords 
no  cause  of  action.  It  possibly  might  be  the 
ground  of  an  application  to  the  court  against  the 
attorney  for  contempt,  but  nothing  more.  But 
again,  toe  petition  is  the  subject  of  judicial  inc^niry 
and  judgment  by  the  court.  There  is  a  hearing ; 
the  attorney  appears  on  behalf  of  the  petitioning 
creditor,  and  advocates  his  case ;  tne  debtor 
appears  with  his  legal  adviser  who  advocates  his 
case ;  evidence  is  g^ven  and  heard,  and  the  order 
of  the  12th  April,  containing  the  stay  of  proceed- 
ings, is  laid  before  the  court,  and  the  legal  adviser 
and  advocate  of  the  debtor  is  in  possession  of  a 
copy  of  it.  The  case  on  both  sides  is  closed,  and 
the  court  delivers  judgment  and  adjudicates  that 
the  debtor  is  bankrupt.  This  adjudication  is  after- 
wards annulled  by  a  court  of  appeal  upon  the 
ground  that  there  was  a  stay  of  proceedings  at  the 
time  it  was  made.  The  question  is,  whether  an 
action  lies  against  the  attorney  for  "  folsely,  frau- 
dulently, and  without  reasonable  and  probable 
cause,"  procuring  the  adjudication.  One  of  two 
states  of  things  may  have  happened  before  the 
oourt.  The  legal  adviser  and  advocate  for  the 
debtor  may  have  objected  that  the  order  was  a 
stay,  and  the  attorney  or  advocate  for  the  petition- 
ing creditor  may  have  said  the  contrary,  and 
argued  that  it  was  not,  notwithstanding  that  he 
knew  better  (a  thing  not  very  uncommon  in  ad- 
vocacy) ;  and  the  court  may  have  thought  the 
argument  of  theattomeyfor  the  petitioning  creditor 
the  more  convincing,  and  decided  erroneously  that 
there  was  not  a  stay,  and  proceeded  to  adjudicate. 
Under  such  circumstances,  I  cannot  think  that  an 
action  could  be  maintained  against  the  attorney. 
Courts  (the  very  highest)  have  many  times  given 
wrong  judgments,  and  advocates  have  many  times 
argued  before  courts  to  induce  and  persuade  them 
to  give  judgments  which  they  well  know  would 
be  wrong  u  g^ven,  and  occasionally  have  suc- 
ceeded ;  out  no  one  ever  heard  of  an  action  against 
the  advocate  for  "falsely  and  malicionsly,  and 
without  reasonable  and  probable  cause,"  procur- 
ing the  court  to  g^ve  a  wrong  judgment.  The 
other  state  of  things  may  have  been  that,  although 
the  order  creating  the  stay  was  before  the  court,  and 
s  copy  of  it  in  Uie  possession  of  the  plaintifE  and  his 
advocate,  neither  of  them  noticed  or  apprehended 
that  it  waA  a  stay,  and  no  objection  was  raised  to 
the  adjudication  upon  this  ground.  All  that  can 
be  imputed  to  the  attorney  for  the  petitioning  cre- 
ditor IS,  the  not  having  called  the  attention  of  the 
court  to  the  order,  and  saying  that  in  his  opinion 
there  was  a  stay  of  proceedings.  His  state  of 
mind  is  assumed  to  be  knowle^e,  but  it  cannot 
be  more  than  strong  conviction  and  opinion. 
Under  such  circumstances  (which  as  regards  the 
court  and  the  plaintiff  and  his  legal  adviser,  were 
I  believe,  the  true  drcunjstanoes),  is  the  attorney 
subject  to  a  legal  obligation  or  duty  towards  the 
debtor  to  call  the  atMntion  of  the  court  to  the 
order,  and  state  his  opinion  upon  it  P  He  did  not 
tell  what  he  knew,  or  rather  ^rhat  he  thought  and 
believed,  bn|;  he  cpnceaie4  ftnd  kgp^  back  nothing ; 
vmmi«ti/(ie»e  alvud <»La/re,    Tbp  cftfff  of  FarU/y  v. 


Barikt  {uhi  av,p.)  was  referred  to  in  the  argument. 
Lord  Campbell  there  states  that  "if  a  person 
truly  states  certain  facts  to  a  judge,  who 
thereupon  does  an  act  which  the  law  wUI  not 
justify,  the  party .  is  not  liable,  because  in 
that  case  the  grievance  complained  of  arises 
not  from  the  calse  statements  of  the  party, 
but  from'  the  mistake  of  the  judge."  In  the 
present  case  the  defendant  seems  to  have  stated 
every  fact  he  knew  to  the  learned  judge  of  the 
County  Court;  It  is  not  imputed  to  him  that  he 
kept  Mck  any  fact  whatever.  It  is  assumed  against 
him  (I  think  without  evidence)  that  he  knew  the 
order  of  the  12th  April  was  a  stay ;  but  he  laid  it 
before  the  learned  judge,  and  all  that  can  be 
charged  against  him  is,  that  he  knowing  (which 
must  here  mean  being  of  opinion  or  believing) 
that  the  order  operated  as  a  stay,  did  not  state  his 
opinion  or  beUef  to  the  judge.  In  my  opinion, 
therefore,  the  legal  obligation  upon  which  the 
action  depended  is,  to  say  the  least,  doubtful,  and 
this  question  has  never  been  raised  or  argued  at 
all.  When  actions  of  this  nature  were  first  ap- 
pUed  to  cases  of  bankruptcy,  the  initiating  step 
was  striking  a  docket  and  issuing  a  commission ; 
this  was  ex  parte,  and  the  petitioning  creditor  and 
his  attorney  may  truly,  and  in  the  ordinary 
language  of  mankind,  be  said  to  have  caused  the 
debtor  to  be  made  bankrupt.  But  the  existing 
state  of  things  is  quite  different.  By  the  8th  and 
9th  sections  a  proceeding  to  make  a  man  a  bank> 
rnpt  ia  a  judicial  proceeding ;  there  is  to  be  a 
hearing  before  a  court,  and  evidence  and  proof 
given ;  and  the  court,  if  satisfied  with  the  proof,  is 
to  adjudge  the  debtor  to  be  a  bankrupt,  otoerwise 
to  dismiss  the  petition  with  or  without  costs  as  it 
may  think  just.  The  oourt  is  constituted  by  the 
5dth  and  following  sections,  and  the  scope  of  them 
is  that  the  kingdom  is  divided  into  districts,  one 
called  the  London  bankrupt  district,  and  the 
others  the  local  districts ;  the  court  of  the  London 
district  is  to  consist  of  a  jndge  to  be  called  the 
Chief  Judge  in  Bankruptcy,  who  is  to  be  one  of 
the  judges  of  the  Superior  Courts  of  common  law 
or  equity,  and  is  to  be  a  principal  oourt  of  record, 
and  the  orders  of  such  judge  are  to  be  of  the  same 
force  as  if  they  were  judgments  of  the  Superior 
Courts  of  common  law  or  decrees  in  the  High 
Court  of  Chancery.  The  local  courts  consist  of 
a  County  Court  judge,  who,  in  addition  to  his  ordi- 
nary power  as  such,  has  all  the  power  and  juris- 
diction of  a  jud^o  of  the  Court  of  Chancery;  and 
by  express  provision  (sect.  71)  eveiy  court  having 
jurisdiction  in  bankruptcy  may  review,  rescind,  or 
vary  its  own  orders,  so  that  the  County  Court 
'yxA%e  of  Norfolk  who  made  the  order  of  the  12th 
April  had  power  to  rescind  or  vary  it.  But,  as  I 
have  said,  it  seems  to  me  that  no  other  court,  ex- 
cept itself  or  a  court  of  appeal  from  it,  had  apy 
jurisdiction  over  it,  but  is  bound  to  accept  it  as 
valid.  So  also  as  regards  the  petition  and  adjudi- 
cation, the  local  court  has  the  same  jurisdiction  as 
the  London  court.  The  jurisdiction  to  both  is 
^ven  by  the  same  section  in  the  same  words,  and 
if  this  action  be  maintainable,  it  would  be  so  if  the 
matter  had  occurred  in  the  London  conrt.  The  ad- 
judging a  debtor  to  be  bankrupt  is  called  an 
order  (sect.  10) ;  and  by  sect.  65,  if  made  by  the 
London  court,  is  to  be  of  the  same  force  as  a  jndgt 
ment  of  a  Superior  Court  of  common  law.  1 
helieve  no  pne  ever  thought  that  aa  action  conld 
be  maintfuned  for  "  falstOy,  maltcionaly,  and  wiUi- 
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oat  reasonable  and  probable  oaose,"  procaring  a 
jndg^ment  of  one  of  the  Superior  Courts  of  West- 
minster, and,  upon  consideration,  it  may  be  found 
that  no  such  action  will  lie  in  respect  of  a  judg- 
ment or  order  of  a  Court  of  BanKruptoy  baring 
jurisdiction  to  hear  and  abjudicate  upon  the 
matter.  The  reason  may  be  that  the  judgment  of 
a  court  is  not  caused  or  procured  by  anyone.  It  is 
the  independent  exercise  of  the  mind  of  the  court 
apon  the  facts  before  it,  and  cannot  be  said  to  be 
caused  or  procured  in  the  sense  in  which  these 
words  are  used  in  such  actions  as  the  present.  I  do 
not  think  it  right  to  pursue  this  suoject  further, 
but  I  would  refer  to  the  principles  laid  down  in  the 
cases  Cooper  v.  Harding  (7  Q.B.  928) ;  WiUiams  v. 
SmUh  (14  0.  B.,  N.  S.,  596) ;  and  especially  in 
DanieU  v.  Fielding  and  another  (16  M.  &  W.  200 ; 
16  L.  J.,  N.  S.,  163,  Ex. ;  4  Dowl.  A  L.,  P.  0.  329), 
as  affording  the  true  guide.  I  think  the  rule 
ought  to  be  absolute  to  enter  a  verdict  for  the 
defendant. 

SIkllt,  O.B. — ^This  is  a  case  of  great  complexity, 
and  of  very  considerable  difficulty — a  case  m 
which  it  is  necessary  to  consider  with  attention 
the  state  of  the  proceedings,  and  the  legal  and 
actual  condition  of  the  parties,  at  each  successive 
stage  and  period  of  the  transactions  which  are  the 
Bubiect  of  inquiry.  It  may  be  convenient  to  con- 
sider, in  the  first  place,  the  several  questions  of 
law  which  arise  in  this  case,  apart  fram  the  par- 
ticular foots  upon  which  it  is  sought  to  make  the 
defendant  liable  to  this  action.  And  of  these  the 
first,  which  lies  at  the  root  of  the  entire  case,  is 
whether  any  act  of  bankruptcy  was  ever  com- 
mitted by  the  plaintiff  at  all.  And,  first,  had  he 
committed  an  act  of  bankruptcy  on  the  expiration 
of  the  seven  days  fix>m  the  service  of  the  debtor's 
summons,  that  is  to  say,  on  the  5th  April  P  Or 
did  the  application  upon  the  2nd  April,  or  before 
the  expiration  of  the  seven  days,  suspend  the 
operation  of  the  debtor's  summons,  ana  stay  all 
proceedings  upon  it  from  that  day,  until  that  ap- 
plication should  be  finally  disposed  of  P  The  facts 
of  the  case,  upon  which  these  questions  arise,  are 
short  and  simple.  Messrs  Harvey  and  Hudson, 
the  petitioning  creditors,  of  whom  Sir  B.  Harvey 
was  the  principal  acting  partner,  claimed  a  debt  of 
45SL  against  the  plaintiff.  The  plaintiff  denied 
that  he  owed  the  debt,  and  refused  to  pay  it.  The 
bankers,  thereupon,  by  the  defendant  Sparrow,  as 
tiieir  solicitor,  obtained  a  debtor's  summons 
against  the  plaintiff,  which  they  served  upon  him 
on  the  28th  March  1870.  The  seven  days,  there- 
finre,  expired  on  the  4th  April.  An  application  to 
disraisa  the  debtor's  summons,  founded  upon  an 
affidavit  that  the  debt  was  not  due,  was  made  and 
served  on  the  2nd  April,  and  an  appointment  was 
made  for  the  hearing  of  the  application  on  the  12th 
April.  On  the  same  12th  April,  an  order  was 
made  that  a  bond  with  sureties  be  executed 
within  seven  days  of  the  service  thereof,  and 
that  an  action  should  be  tried  to  determine 
whether  the  debt  was  due.  There  was  also  a 
danse  stayingall  proceedings  till  after  the  trial  of 
the  action.  This  order  was  sorved  on  the  13th 
April.  The  debtor  gave  notice  of  the  sureties  to 
the  pietitioning  creditor  and  to  the  registrar,  by 
letters  of  the  loth  April,  which  were  delivered  ai(d 
teoeived  on  the  18th.  Th^  regiiitTar  baving  ^hen 
tiro  days,  and  no  more,  within  the  seven  tq  appoint 
a  time  and  place  for  the  ezecnMon  of  the  bond, 
*  I  no  ikppointment,  and  the  seven  days  expired 


on  the  20th.  On  the  21st  the  petition  was  filed, 
upon  an  affidavit  that  an  act  of  bankruptcy  had 
been  committed  by  the  nonpayment  of  the  debt 
within  seven  days  of  the  service  of  the  debtor's 
summons.  On  the  same  21st  April  the  appoint- 
ment of  a  receiver  was  obtained  ex  parte,  and  the 
property  of  the  debtor  seized.  The  petition  came 
on  for  hearing  upon  the  7th  May,  when  the  plain- 
tiff was  adjudicated  a  bankrupt.  If,  upon  the 
construction  of  the  statute,  a  complete  and  perfect 
act  of  bankruptcy  was  committed  on  the  21st 
April,  upon  which  a  petition  might  lawfully  be  filed, 
and  an  adjudication  in  bankruptcy  afterwards  pro- 
nounred,  it  at  once  puts  an  end  to  the  case,  and  the 
rule  should  be  made  absolute  to  enter  the  verdict 
for  the  defendant.  But  I  am  of  opinion  that  the 
application  of  the  2nd  April  to  dismiss  the  debtor's 
summons,  founded  upon  an  affidavit  that  the  debt 
was  not  due,  at  once  and  of  necessity  stayed  all 
proceedings  in  bankruptcy,  and  suspended  the 
operation  of  the  debtor's  summons  itself  until  that 
application  should  be  finally  disposed  of  according 
to  law,  either  by  the  dismissal  of  the  debtor's 
summons  or  of  the  application,  or  by  an 
order  to  stay  proceedings  until  after  the  trial 
of  an  action.  It  is  obvious  that,  if  the 
effect  of  the  application  to  dismiss  the  debtor's 
summons  was  not  to  stay  all  proceedings  in 
bankruptcy  until  it  should  be  disposed  ot,  the 
several  provisions  in  the  Act  of  Parliament,  and 
the  rules  for  proceeding  upon  a  disputed  debt,  are 
wholly  nugatory  and  inoperativa  And,  if  such  be 
the  case,  the  strange  result  may  follow  that  the 
proceedings  to  an  adjudication  might  have  been 
carried  on  pari  passu  with  the  application  to  dis- 
miss the  debtor's  summons,  and  the  judge  might 
pronounce  for  an  abjudication,  and  the  registrar 
order  a  stay  of  proceedings  till  after  the  trial  of 
an  action,  or  even  dismiss  the  debtor's  summons 
on  the  same  day.  It  may  be  said  that  this  could 
not  happen,  inasmuch  as  the  whole  of  the  pro- 
ceedings are  in  the  same  court,  and  are  in  con- 
templation of  law,  and  might  be  in  fact,  before 
the  same  judge.  But  this  only  shows  that  the 
court,  or  two  different  officers  of  the  court,  the 
judge  and  the  registrar,  might  be  called  upon  to 
make  two  orders  inconsistent  with  each  other  at 
the  same  time ;  the  one,  that  a  petition,  upon  an 
affidavit  that  an  act  of  bankruptcy  had  been  com- 
mitted by  nonpayment  of  a  debt  within  seven 
days  of  the  service  of  the  debtor's  summons,  may 
be  received  and  sealed  and  served  with  a  view  to 
an  adjudication ;  the  other,  that  the  debtor's  sum- 
mons be  dismissed  with  costs,  on  the  ground  that 
no  debt  is  due.  But,  if  the  application  founded 
upon  the  affidavit  operated  of  itself  as  a  stay 
of  proceedings,  and  no  act  of  bankruptcy 
had  been  committed  on  the  5th,  the  question 
arises,  whether  an  act  of  bankruptcy  had  been 
committed  by  the  plaintiff  on  the  21st  April,  by 
reason  of  the  lapse  of  seven  days  from  the  service 
of  the  order  of  the  12th,  no  bond  with  sureties 
having  been  within  that  time  executed.  Now  it 
appears  to  me  that  we  have  only  to  look  to  the 
plain  and  express  terms  of  the  Act  of  Parliament, 
and  the  forms  and  the  rules  bearing  upon  this 
question,  to  be  satisfied  that  no  act  of  bankruptcy 
whatever  had  been  committed  by  tl^e  plaintiff; 
that  he  had  from  the  2nd  April  until  the  21st 
strictly  conformed,  in  all  things,  to  their  pro- 
visions, and  that,  upon  justifying  his  sureties  and 
exeouting  the  bond,  if  a  time  and  place  had  been 
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appointed,  he  would  have  clearly  entitled  himself 
to  a  stay  of  all  proceedings  whatever  against  him 
until  on  action  upon  the  debt  should  nave  been 
tried.    The  7th  section  of  the  Act,  the  form  of  the 
debtor's  summons,  and  the  indorsement  upon  it, 
the  roles   pointing  out  the  mode  of  proceeding 
upon  an  application  to  dismiss  the  debtor's  sum- 
mons, and  especially  rule  162,  appear  to  me  clear 
and  decisive  upon  this  question.    It  is  sect.  7  of 
the    Act  which    enables  a  creditor  to  obtain  a 
debtor's  summons,  and  to  p>etition  for  an  adjudica- 
tion in  case  of  nonpayment  of  the  debt,  or  non- 
compounding  for  it  within  the  time  specified  in 
the  summons.    Then  the  second  branch  of  the 
7th  section  enables  the  debtor,  on  making  oath 
that  the  debt  is  not  due,  to  apply  to  the  court  to 
dismiss  the  summons ;  and,  by  tne  express  terms 
of  the  Act,  the  application  is  to  dismiss  the  sum- 
mons, not  merely  if  the  debt  is  not  due  at  all,  but 
if  "he    is    not    indebted  to  such  an  amount   as 
will    justify    the    said    creditor    in    presenting 
a  bankruptcy  petition  against  him."    So  that,  "  the 
presenting  a  petition  "  is  unjustified  and  unlawful, 
if  no  debt,  or  no  debt  to  a  sufiScient  amount  be 
due.    And  as  no  petition  can  be  presented  without 
an  affidavit,  founded  on  the  summons,  that  the 
debt  is  due  and  that  it  has  not  been  paid  within 
the  seven  days,  how  can  a  petition  be  lawful  while 
the  application  upon  that  summons  is  pending  to 
determine  whether  it  is  due  or  notr    Bat  the 
latter  part  of  the  first  branch  of  the  7th  section, 
and  the  form  (No.  4)  of  the  Debtors  Summons, 
and  of  the  indorsement  upon  it,  are   conclusive 
upon  this  point.    The  7th  section  says  that  the 
summons  shall  have  such  an  indorsement  upcfa 
it  "  as  may  be  best  calculated  to  indicate  to  the 
debtor  the  nature  of  the  document  served  upon 
him,  and  the  consequences  of  inattention  to  its  re- 
quisitions."   Then  the  form  No.  4  is,  "  We  warn 
you  that  unless  you  pay,  &e.,  or  compound,  &c., 
you  will  have  committed  an  act   of  bankruptcy, 
m  respect  of  which  you  may  be  adjudged  a  bank- 
mpt,  on   a   bankrupt   petition    being  presented, 
vnuest  you  shaU  have,  mithin  the  time  aforesaid, 
applied  to  the  court  to  diamist  this  gummons,  on  the 
ground  that  you  are  not  indebted  to  him  in  the  sum 
claimed."    And  the  indorsement  upon  the  debtor's 
snmmons  further  states,  "  If,  however,  you  are  not 
indebted,  yon  must  make  application  to  dismiss 
this  summons  by  filing  on  affidavit  that  tou  are 
not  so  indebted  with  the  registrar,  who  will  there- 
upon   fix    a  day    for  the    hearing   of   yoiir  ap- 
plication."    The    having    committed   an    act  of 
bankruptcy,    therefore,    and    the    liability    to    a 
petition    is    only   to  be,   "  unless  he  should  have 
applied    within    the    time    to    dismiss     the    sum- 
mons."   An  indorsement  in  the  very  terms  before 
mentioned  is  upon  the  summons  served  upon  the 
plaintiff;  and  the  plaintiff  did  accordingly,  within  the 
seven  days,  make  and  serve  the  application  upon 
the  registrar  to  dismiss   the  summons ;  so  that, 
upon  the  construction  contended  for,  the  creditor 
is  in  this  position  : — The  creditor  says  to  him,  "  If 
Ton  don't  pay,  or  compound  for  the  debt,  or  un- 
less you  apply  to  dismiss  the  summons,  you  will 
have  committed  an  act  of   bankruptcy,  and   are 
liable  to  a  petition  and  to  be   adjudged  a  bank- 
rupt ;  but,  although  you  do  apply  to  dismiss  the 
summons,   and   within   due  time,   and   are   pre- 
pared to  support  your  application,  you  will  never- 
theless   have  committed  an  act  of  bankruptcy, 
unless  you  pay  or  compound  for  the  debt,  and  a 


petition  may  be   presented   against  you."    Thu 
cannot   be,  and,  indeed,  neither    Sir  B.  Harvey 
nor  Mr.  Sparrow  seems  to  have  thought  of  mak- 
ing the  plaintiff  a   bankrupt,  and   presenting  a 
petition  on  the  5th  April.     We  have,  therefore, 
next  to  consider  whether  he  had  committed  an  act 
of  bankruptcy,  which  authorised  the  petition  and 
the  other  proceedings  on  the  21st   April.    The 
plaintiff  having,  as  observed,  made  this  afiSdavit 
and  application,   the  registrar  appoints  the  ISth 
April  for. the  hearing.     On  this  day  the  parties 
met   before   the  registrar,    who   considered  it  a 
case  in  which,  the  debt  being  doubtful,  he  ought 
to  call  upon  the  debtor  to  give  a  bond  with  sure- 
ties to  pay  the  debt,  if  it  should  be  established  in 
an  action  to  be  brought,  together  with  the  costs, 
and  with  a  stay  of  proceedings  until  the  action 
should   be  determined.    And  here  commenced   a 
series  of  errors  and  blunders,  hereafter  to  be  more 
particularly  considered,  and  which   would  seem 
to  be  incredible,  but  that  they  actunlly  occurred. 
The  7th  section,  so  often  referred  to,  the  form  of 
the  debtor's  summons,  and  the  indorsement  upon 
it  (No.  4),  the  rules  22.  23,  24,  26,  41,  4.1,  44,  158, 
159,  160, 162, 163,  but  especially  rule  162,  and  the 
form  No.  9,  point  out  and  determine  what  is  to  be 
done  from  the  time  when  the  application  is  made 
until  it  is  finally  disposed  of,  either  by  the  dis- 
missal of  the  debtor's  summons,  or  the  dismissal 
of  the  application  itself,  or  by  an  order  providing 
for  the  giving  of  a  bond  with  sureties,  and  the 
trial  of  an  action  to  establish  the  debt.    And  the 
provisions  touching  these   proceedings  are  clear 
and  simple  in  the  extreme,  save  that  the  form 
No.  9  is  so  inaccurately  framed  as  to  create  an 
apparent  difficulty,  but  which,  with  a  little  con- 
sideration, may  be  easily  overcome.     The  course 
pointed  out,  and  which  ought  to  have  been  pursued, 
IS  plain  and  clear.    The  162nd  rule  admits  of  no 
possible  misconstruction.    It  is  in'  these  words: 
"  In  all  cases  where  a  person  proposes  to  give  a 
bond  by  way  of  security,  he  shall  serve  by  post,  or 
otherwise,   on    the  opposite   party,  and   on  the 
registrar   at   his  office,  notice   of  the  proposed 
sureties  according  to  the  form  set  forth  in  the 
schedule,  and  the   registrar  shall  forthwith  give 
notice  to  both  parties  of  the  time  and  place  at 
which  he  proposes  that  the  bond  shall  be  executed, 
and  shall  state  in  the  notice  that  should  the  pro- 
posed obligee  have  any  valid  objection  to  make  to  the 
sureties  or  either  of  them,  it  must  then  be  made." 
When  the  registrar,  therefore,  had  decided  upon 
the  security,  and  the  trial  of  an  action,  and  sup- 
posing he  had  authority,  as  I  think  he  had,  to  pie- 
scribe  a  time  for  the  giving  notice  of  the  sureties, 
the  order  should  have  been  that,  upon  the  execu- 
tion of  a  bond  with  two  sureties,  to  be  approved 
by  himself,  at  a  time  and  place  to  be  by  nim  ap- 
pointed,  proceedings   should  be  stayed  till   after 
the  trial  of  an  action  upon  the  debt;   and  that, 
unless  the  debtor  should  give   notice  within   so 
many  days,  or  in  case  he  should  foil  to  execute  the 
bond  with  sureties  to  be  approved  by  him  at  the 
time  and  place  appointed,  the  application  to  dismiss 
the  debtor's  summons  do  stand  dismissed.  _  But, 
instead  of  this,  the  order  was  made  according  to 
the  form  No.  9,  with  the  addition  of  the  seven 
days'  clause,  which  in  its  terms  was  totally  un- 
authorised.   If  it  had  been  as  prescribed  by  tie 
form  No.  9,  without  the  seven  days'  dause,  its 
effect  would'have  been  consistent  with  the  Act  and 
the  rules,  though  it  would  have  been  inaccurately 
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expressed ;  for,  looking  to  the  form  No.  9,  we  cer- 
tainly find  that  the  oraer  is  absolute  in  its  terms, 
that  the  said  debtor  ent«r  into  a  bond,  with  such 
two  sofficient  sureties  as  the  court  shall  approve 
of,  to  pay  such  sum  or  sums  as  shall  be  recovered 
in  the  action.  This,  no  doubt,  is  incorrect,  and 
calculated  to  mislead,  for  the  registrar  has  no 
power  to  order  a  bond  to  be  executed,  but  may 
only  direct  that,  on  a  bond  being  executed  ac- 
cording to  the  statute  and  the  rules,  the  pro- 
ceedings shall  be  stayed,  or  that  otherwise  the 
summons  shall  be  dismissed.  Still,  if  this  order 
had  been  strictly  according  to  form  No.  9,  it  might 
have  been  well  and  easily  obeyed.  For  the  parties 
who  had  to  act  upon  it,  must  have  looked  to  Rule 
162  to  see  how  the  bond  was  to  be  executed,  and 
would  there  have  found  the  whole  proceeding  by 
all  the  parties  distinctly  jxjinted  out.  The  notices 
of  the  sureties  could  then  have  been  given,  the  ap- 
pointment for  the  execution  of  the  bond  made ;  and 
nt  the  meeting  so  appointed,  the  bond  would  have 
been  executed  and  the  proceedings  stayed,  or  the 
application  would  have  been  dismissed.  And  such 
would  have  been  a  reasonable,  and  by  no  means  a 
forced  construction  of  such  an  order.  But,  unfor- 
tunately, when  the  order  was  about  to  be  drown  up, 
although  it  was  the  first  occasion  upon  which  such 
an  order  was  to  be  made  under  the  new  Bank- 
ruptcy Act,  and  it  therefore  required  the  utmost 
care  and  attention,  the  registrar  committed  the 
preparation  of  it  to  the  defendant,  the  solicitor  of 
one  of  the  parties ;  and  between  them,  and  it  is 
said  upon  the  suggestion  of  the  registrar  himself, 
(who,  if  it  be  so,  must  have  been  guilty  of  the 
most  unpardonable  inattention  to  the  duty  which 
he  was  performing),  this  limitation  or  seven 
days  was  introduced  into  the  order,  as  the  time, 
not  within  which  notice  of  the  sureties  was  to  be 
gpven  but,  within  which  the  debtor  was  ordered  to 
execute  the  bond.  Prom  thus  adopting  the  Form  9, 
which  in  itself  would  have  been  harmless,  but 
with  the  addition  of  the  seven  days'  clause,  the 
order  before  us  was  made.  But  being  so  made, 
I  think  it  was  the  du^  of  all  parties,  but 
more  especially  of  the  defendant  who  had  him- 
self prepared  the  order,  so  to  construe  and  act 
upon  it  as  to  conform  in  all  things  to  the  statute, 
and  the  rules.  And  this  he  might  well  have  done, 
though  construing  it  in  the  strictest  and  severest 
sense  against  the  plaintiff,  by  treating  it  as  an 
order  that  the  plaintiff  should  give  notice  of  his 
sureties  in  su£Scient  time  to  enable  the  registrar, 
npon  receipt  of  such  notice,  to  appoint  a  time  and 
place  for  the  execution  of  the  tx>nd  within  the 
seven  days,  and  that  then  and  there,  if  the  sureties 
shonld  prove  sufficient,  the  bond  should  be  exe- 
cuted and  the  proceedings  stayed;  or  if  such 
notice  shonld  not  be  given,  or  the  sureties  should 
be  insufficient,  that  then  the  application  should  be 
dismissed.  AJud  had  this  plain  and  reasonable 
construction  been  adopted  when  the  plaintiff  had 
given  the  notices  in  due  time,  both  he  and  the 
defendant  might  reasonably  have  expected  that 
the  reg^trar  would  enlarge  the  time,  or  make  the 
appointment  for  the  last  of  the  seven  days ;  and  if 
he  had  failed  to  do  the  one  or  the  other,  it  was 
then  for  him  to  take  such  steps  as  he  might  think 
necessary  to  repair  the  omission,  or  for  either 
party,  who  desired  {o  expedite  the  proceedings,  to 
apply  to  him  to  do  so.  This  was,  I  think,  the 
ciily  reasonable  and  just  construction  of  the  order. 
Bat  the  oonstmction  for  which  the  defendant  must 
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contend,  and  npon  which  alone  he  can  justify  his 
acts,  is  to  treat  it  as  an  order  to  this  effect : 
"  Ordered  that,  pursuant  to  the  Statnte,  sect.  7, 
and  Rule  162,  the  debtor  do,  within  seven  days, 
execute  a  bond,  with  sureties  approved  by  the 
re^^strar;  that  is  to  say,  that  the  debtor  do, 
within  a  reasonable  portion  of  the  seven  days, 
give  notice  of  his  sureties,  and  that  the  regis- 
trar do  thereupon  appoint  a  time  within 
the  seven  days,  for  the  execution  of  the  bond, 
and  that  if  the  debtor  shall,  within  such 
reasonable  portion  of  the  seven  days,  give  duo 
notice  of  tue  sureties,  but  the  registrar  shall 
fail  thereupon  to  appoint  a  time  for  the  execution 
of  the  bond  within  the  seven  doy.a,  and  therein 
shall  make  default,  the  debtor  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy,  and  there- 
upon the  creditor  may  petition  against  him,  and 
causebimtobe  adjudicatedabankmpt."  It  is  surely 
impossible  to  argue  that  such  can  be  the  construc- 
tion of  this  order,  which  implies  that  a  superior 
court  of  justice  has  made  an 'order  authorising  one 
vatm  to  violate  the  law,  or  compelling  another  to 
perform  an  impossibility.  But  here  a  most  extra- 
ordinary argument  has  been  urged  at  the  bar, 
which  I  should  have  thought  it  unnecessary  to 
notice,  but  that  it  is  said,  upon  the  authority  of  a 
shorthand  note,  to  have  been  somewhat  coun- 
tenanced by  the  learned  and  eminent  Chief  Judge 
in  Bankruptcy.  I  think  the  note  must  be  in- 
correct, or  that  the  remark  must  have  been  made 
before  the  Rule  162  had  been  brought  before  him. 
The  argument  is,  that  when  the  plaintiff  found 
the  bond  could  not  be  executed  within  the  seven 
days  he  should  have  applied  to  the  registrar  for 
further  time.  But,  in  the  first  place,  when  did  he 
find  thisP  He  haid  on  the  16th  April  sent  the 
notices  of  bis  sureties  to  the  creditor  and  to  the 
registrar.  He  knew  (Easter  Sunday  intervening) 
that  they  would  be  received  on  the  18th,  and  that 
the  registrar  might  have  appointed  the  20th  for 
the  execution  of  the  bond.  What  right  or  reason 
had  he  to  expect  that,  as  this  was  the  last  day,  if 
it  was  necessary  that  the  bond  should  bo  executed 
on  that  day,  that  the  registrar  would  not  appoint 
it  P  Suppose  he  had  appointed  it.  The  plaintiff 
was  ready  and  would  have  attended,  and  tne  bond 
would  have  been  executed.  But  he  received  no 
appointment ;  and  what  was  he  to  do  P  He  could 
not  know  until  the  19th  or  the  20th  whether  that 
day  would  be  appointed  or  not.  But  he  was  to 
apply  for  time.  When  ?  He  could  not,  until  he 
had  given  notice  of  his  sureties  and  it  had  been 
received,  that  is,  on  the  18th ;  and  ought  he 
to  have  applied  then  P  Would  his  application  have 
been  right  and  proper  P  Would  it  not  have  been 
in  effect  this  ? — "  Sir, — I  have  given  you  notice  of 
my  sureties,  and  it  is  now  your  duty  to  appoint  a 
time  and  place  for  us  all  to  attend."  The  words 
of  the  rule  are,  "The  registrar  shall  thereupon 
forthwith  appoint,  and  so  be  pleased  to  appoint 
accordingly,  and  inasmuch  as  you  have  made  this 
order  that  all  this  is  to  be  done  within  seven 
days,  I  would  suggest  to  you  to  enlarge  the  time, 
or  you  may  disobey  your  own  order."  When 
this,  the  real  state  of  things,  is  calmlv  considered, 
the  discussion  really  becomes  ludicrous.  The 
plaintiff  is  to  ask  for  time.  Why;  and  for  what 
purpose  P  That  the  registrar  may  do  his  duty. 
But^  again,  why  should  the  plaintiff  ask  for  time  P 
He  wanted  none.  He  had  done  his  duty,  and 
was  content  to  wait  till  the  registrar  had  done 
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hia.  If  the  petitioning  creditor  wished  to  expe- 
dite the  proceedings  he  might  have  applied  to 
the  registrar  to  make  the  appointment,  bat 
nothing  more  than  the  serrice  of  the  notices 
haring  been  done,  and  as  the  next  step,  by  which 
alone  it  was  possible  that  the  order  should  be 
obeyed,  must  have  been  taken  by  the  registrar,  it 
was  hia  default,  and  not  that  of  the  plaintiff, 
which  prevented  the  order  from  being  obeyed;  and 
I  feel  bound  to  declare  my  conviction  that,  not 
only  no  judge  and  no  lawyer,  but  no  man  of  ordi- 
nary intelligence,  with  this  162nd  rule  before  his 
«yes,  could  believe  for  one  moment  that  this  man 
could  be  made  a  bankrupt,  because  the  registrar 
had  been  guilty  of  this  default-  I  ought  perkips, 
in  justice  to  the  registrar  to  correct  this  expression, 
because  I  am  far  from  saying  that  he  niade  any 
default  at  all.  He  received  the  notices  on  Easter 
Monday,  and  the  seven  days  expired  on  the  Wed- 
nesday ;  and  although  it  would  have  been  better, 
looking  to  the  strange  and  unauthorised  language 
of  the  order,  that  he  should  have  notified  to  the 
parties  that  some  delay  must  take  place,  be  might 
well  have  disregarded  or  corrected  the  terms  of 
his  own  order,  and  appointed  some  four  or  five 
days  later,  when  the  bond  might  have  been  exe- 
cuted, and  the  whole  business  have  been  satis- 
factorily concluded.  Upon  the  grounds,  there- 
fore, before  pointed  out,  I  am  of  opinion  that, 
upon  the  true  construction  of  the  statute 
and  the  rules,  together  with  the  orders  which 
have  been  made,  the  application  to  dismiss 
the  debtors  summons,  on  the  2nd  April,  suspended 
its  operation,  and  stayed  the  proceedings  until 
that  application  should  bo  followed  by  a  final 
order,  or  should  be  dismissed ;  that  the  plaintiff 
having  done  all  that  was  inoambent  upon  him,  or 
that  it  was  possible  for  him,  to  do  in  obedience  to 
the  order  of  the  12th  April,  the  delay  or  default  of 
the  registrar,  in  appointing  no  time  and  place 
thereupon  for  the  execution  of  the  bond,  cannot  be 
held  to  result  in  an  act  of  bankruptcy  on  the  part 
of  the  plaintiff;  that  the  application  was  still 
pending  and  undisposed  of  on  the  21st  April,  and 
that  the  affidavit  of  an  act  of  bankruptcy,  the  peti- 
tion, and  the  other  acts  done,  or  procured  to  be 
done  by  the  defendant  on  that  day,  were  unlawful 
and  void.  I  cannot  conclude  this  part  of  the  case 
without  observing  that  it  seems  to  me  impossible 
*o  review  these  proceedings,  and  consider  them 
alone  as  they  affect  the  plamtiff,  without  wonder- 
ing that  it  can  be  seriously  contended  that  they 
can  bo  authorised  by  the  law  of  this  country  If 
it  be  the  law  that  the  application  to  dismiss  the 
debtor's  summons  on  the  2ud  April  did  not  stop 
the  operation  of  the  summons,  and  prevent  the 
committing  of  an  act  of  bankruptcy  on  the  5th  or 
on  the  2l8t,  it  may  well  be  said  that  the  provi- 
sions of  the  7th  section  and  the  rules  for  carrying 
them  into  effect  are,  in  the  well-known  words  of 
.-a  noble  and  learned  judge,  "  a  mockery,  a  delusion, 
.-and  a  snare."  Let  us  consider  the  condition  of 
the  debtor  under  the  circumsUmces  of  this  case,  as 
they  actually  occurred.  He  is  threatened  with 
bankruptcy,  and  served  with  a  debtor's  summons 
in  respect  of  a  debt  which  he  believes  that  he  does 
not  owe.  He  is  told,  and  truly,  that  by  the  Act 
of  Parliament  and  the  rules,  if  he  denies  the  debt 
upon  oath,  and  gives  a  bond  with  two  sureties 
to  pay  the  debt  if,  upon  the  trial  of  an  action,  it  ia 
proved  to  be  due,  he  may  prevent  or  put  an  end 
to  the  proceedings  in  bankruptcy.    He  accordingly 


makes  the  affidavit,  and  implies  to  the  court  for 
relief,  and  is  told  that  he  must  give  security  for 
the  debt  in  case  it  should  turn  out  to  be  due.  He 
answers,  "  I  am  ready  to  do  so.  I  offer  you  secu- 
rity upon  property'  of  mine  in  your  own  hands 
worth  three  times  the  amount  of  the  debt  you 
claim."  The  reply  is,  "  No ;  I  will  not  accept  it 
unless  you  acknowledge  the  debt."  He  says,  "  I 
will  not  acknowledge,  the  debt ;  what  other  secu- 
rity does  the  law  require  ?"  He  is  told,  "  A  bond 
with  two  sureties."  He  says,  "  Be  it  so.  When, 
and  how,  and  where  are  I  and  my  sureties  to 
give  this  bond  ?"  The  law  answers,  "  Look  to  the 
162nd  rule;  what  says  thatP"  "You  must  give 
notice  to  Mr.  SpMurow,  the  solicitor  of  the  petition 
ing  creditor,  and  to  the  registrar,  of  the  names  and 
places  of  abode  of  your  sureties,  and  the  r^strar 
will  appoint  a  time  and  place  where  you  smd  your 
sureties  are  to  appear  and  execute  the  bond."  He 
does  BO.  He  gives  the  notices,  and  in  due  time^ 
and  he  awaits  the  appointment  to  execute  the 
bond ;  and  while  thus  awaiting  it  he  is  made  a 
bankrupt ;  his  property  is  seized,  his  shop  shut 
up,  and  his  credit  destroyed,  in  a  single  day.  He 
wakes  in  the  morning  of  the  21st  Apnl  and 
believes  himself  to  be,  and  he  is,  a  thriving  and 
prosperous  man,  above  the  world  to  the  extent  <£ 
50002.  He  is  guilty  of  no  fraud,  no  miscondact* 
no  default.  He  has  done  all  that  the  law  requires, 
all  that  he  could  do,  or  that  could  be  done  accord- 
ing to  law ;  and  he  finds  before  the  son  sets  he  is 
made  a  bankrupt ;  that  all  that  he  possesses  in  the 
world  is  seized  by  officers  (miscalled,  as  he  thinks, 
officers  of  justice) ;  his  dealings  in  the  articles  of 
his  trade,  to  which  he  looked  for  the  means  ot 
daily  subsistence,  stopped ;  and  he  returns  to  his 
bed,  to  sleep  if  he  can,  a  ruined  man.  I  thought 
at  the  trial,  and  I  think  now,  that,  if  the  law  of 
this  country  permits  and  justifies  an  act  and  a 
proceeding  like  this,  it  is  impossible  to  sup- 
pose that  the  Legislature  would  loave  tliat  law  un- 
repealed for  a  single  session  of  Parliiuncnt.  Then 
comes  the  reraaiumg  question :  Had  the  defendsmt 
reasonable  and  probable  cause,  or  did  he  not  know  or 
believe  that  he  had  no  right  or  power  by  law,  and 
no  reasonable  or  probable  cause,  to  file  an  affidavit 
that  an  act  of  bankruptcy  had  been  ooounitted,  and 
to  present  a  petition  and  procure  ese  parte  the 
appointment  of  a  receiver,  and  seioe  the  prop«ty 
of  the  plaintiff  on  the  2l8t  April  P  He  swore  at  the 
trial  that  he  had  studied  the  Act,  and  made  himself 
perfectly  acquainted  with  the  rules,  and  especially 
the  162nd,  to  which  his  attention  was  called  in 
terms  by  myself.  And  that  this  was  true  was 
proved  by  the  readiness  with  which  he  took  upon 
himself  the  preparation  of  the  order  of  the  12th 
April,  the  rapidity  with  which  he  followed  up  one 
act  and  proceeding  with  another,  the  affidavit  of 
an  act  of  bankruptcy,  the  petition,  the  affidavit  for 
a  receiver,  the  appomtment  of  a  receiver,  and  the 
seizure  of  the  plaintiff's  property  and  effects,  all  on 
the  21st  April,  between  twelve  o'clock  in  the  day 
and  six  in  the  afternoon.  So  also  the  promptitude 
with  which,  on  the  7th  May,  he  brought  forward  a 
supposed  report  of  a  case  to  justify  the  seven  days 
clause,  and  qnoted  the  82nd  section,  as  on  answer 
to  Mr.  Cooke,  the  moment  that  learned  judge  had 
decided  that  the  objection  made  to  the  act  ofbank- 
ruptcy  was  fatal.  The  act  of  bankruptcy  which  he 
swore  to  in  support  of  the  petition  on  the  21st 
April,  was  that  the  plaintiff  had  fiuled  to  pay  or 
compound  for  the  debt  at  the  «cpiratio&  of  the 
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seven  days  from  the  service  of  the  debtor's 
snnunons.  It  is  impossible  to  believe  that  if  he 
had  supposed  that  this  was  really  an  act  of 
bankruptcy  he  would  have  been  restrained, 
by  any  spirit  of  forbearance  or  indulgence  towards 
the  plaintiff,  from  presenting  his  petition  on 
the  5th  April,  and  proceeding  as  speedily  as  pos- 
sible to  an  adjudication.  He  must  have  known, 
therefore,  when  he  petitioned  on  the  21st  April, 
that  no  sach  Act  oi  bankruptcy  had  been  com- 
mitted, and  that  the  application  to  dismiss  the 
debtor's  summons  on  the  2nd  April  had  suspended 
its  operation,  at  least  until  it  was  heard,  and  the 
order  made  on  the  12th  April.  Then,  is  it  possible 
to  suppose  that  he  believed,  an  act  of  banlcruptoy 
to  have  been  committed  by  the  non-execution  of 
the  bond  on  the  20th  P  I  cannot  bring  myself  to 
believe  that  any  intelligent  man,  with  the  162nd 
mle  before  him,  could  imagine  that  the  debtor, 
having  given  notice  of  his  sureties  within  the  time 
required,  had  committed  an  act  of  bankruptcy 
because  the  registrar  had  not  appointed  a  time  and 

flace  for  the  execution  of  the  bond,  and  so  enabled 
im  to  justify  his  sureties  and  execute  it.  No 
such  act  of  bankruptcy  is  irniong  the  six  enumerated 
in  sect.  6,  and  it  seems  to  me  absurd  to  suppose 
that  the  petitioning  creditor's  solicitor  and  the 
registrar  together  could  make  it  an  act  of 
bankruptcv  oy  issuing  an  order,  which  the 
Tegistrar  had  no  authority  to  make,  and  which 
called  upon  the  debtor  to  perform  an  im- 
possibility. If,  then,  he  knew  that  the  affidavit 
and  petition  were  illegal,  does  it  constitute  reason- 
able and  probable  cause  to  him,  and  justify  his 
acts,  that  a  fortnight  afterwards  one  judge,  and  a 
month  afterwards  another,  the  one  upon  different 
ground  from  those  upon  which  the  defendant  had 
pretended  to  act,  and  which  he  held  to  be  insuffi- 
cient, the  other  upon  grounds  which  we  ore  unable 
satisfactorily  to  ascertain,  pronounced  or  affirmed 
the  adj  udication  P  This  raises  the  general  question 
at  once.  Is  the  decision  of  a  judge,  or  of  a  court, 
Or  of  both,  that  an  indictment  will  lie,  or  that  a 
man  may  be  adjudicated  a  bankrupt,  conclusive 
evidence  that  one  who  had  before  preferred  the 
indictment  or  petitioned  for  the  adjudication,  had 
reasonable  and  probable  cause  for  the  act  that  he 
didP  I  maintain  that  it  is  not,  and  that  it  is 
evidence  at  all,  only  so  far  as  it  may  tend  to 
satisfy  a  jury  that,  what  the  judge  and  the  court 
held  to  be  the  law,  the  prosecutor  or  the  petitioner 
bona  fide  believed  to  be  the  law  ;  and  that  the 
moment  it  is  shown,  first,  that  it  is  not  the 
law,  and  next  tbat  the  prosecutor  or  petitioner 
knew  or  believed  that  it  was  not  the  law, 
there  is  no  reasonable  and  probable  cause  to 
him ;  and  that  if  malice  be  proved,  he  is  liable 
to  an  action.  It  is  essential  to  remember  tbat  what 
is  probable  cause  to  one  man  may  not  be  probable 
cause  to  another,  and  this,  whether  the  question 
arises  upon  matters  of  law  or  matters  of  fact,  as 
constituting  the  probable  cause.  What  is  pro- 
bable cause  is  for  the  judge ;  but  the  question 
whether  the  facts  existed  which  constitute  pro- 
bable cause,  and  in  this  case  whether  the  defen- 
dant knew  or  believed  that  the  acts  which  he  was 
about  to  do  were  lawful,  is  entirely  for  the  jury. 
In  a  case  like  this,  therefore,  whatever  may  have 
been  the  decision  of  the  judge,  or  of  judges  after- 
wards, the  question  for  the  jury  is,  whether  the 
def«ndsnt  bo)uifick  believed  the  law  to  be  such  as 
authorised  the  act  about  to'  be  done,  or  knew  or 


believed  the  contrary.  Suppose  a  solicitor  had 
been  present  at  a  decision  in  the  House  of  Lords 
that  an  assignment  to  a  creditor  in  a  particular 
form  did  not  amount  to  an  act  of  bankruptcy,  and 
a  month  afterwards,  to  gratify  malice  against  a 
debtor,  and,  thinking  he  might  impose  upon  a 
County  Court  jndge,  he  had  filed  a  petition  in 
bankruptcy  in  the  County  Court  upon  an  affidavit 
that  his  debtor  had  committed  an  act  of  bank- 
ruptcy by  making  an  assignment  which  he  sets 
forth,  and  which  is  in  the  exact  form  before 
mentioned,  and  the  County  Court  judge  had 
held,  erroneously,  that  it  amounted  to  an  act 
of  bankruptcy,  and  pronounced  an  adjudication 
accordingly,  would  this  decision,  when  after- 
wards reversed,  be  reasonable  and  probable 
cause  to  the  solicitor  for  having  presented  the 
petition  and  procured  the  adjudication  in  bank- 
ruptcy? Again,  a  father  and  son  living  at 
home  togetner,  the  father  has  lost  his  watch, 
and  the  butler  informs  the  son  that  he  has 
seen  the  watch  hidden  in  the  footman's  box. 
This  would  seem  to  be  ample  probable  cause.  The 
son,  in  the  absence  of  the  father,  prosecutes  the 
footman,  and  he  is  convicted  to  the  satisfaction  of 
the  judge  and  jury,  but  an  acquittal  is  afterwards 
enterecTupon  a  technical  point  reserved.  It  turns 
out*  and  is  proved,  upon  the  trial  of  an  action 
against  the  son,  that  he  himself  stole  the  watuh 
and  hid  it  in  the  footman's  box. .  Was  the  convic- 
tion probable  cause  to  him,  or  is  he  liable  to  the 
action  P  So,  imagine  this  case.  A  gentleman, 
perhaps  a  barrister,  knows  that  to  steal  a  number 
of  rabbits  under  certain  circumstances  is  no  felony ; 
but,  wishing  to  get  rid  of  a  troublesome  fellow  in 
his  neighbourhood,  prosecutes  him  before  magis- 
trates, charging  such  a  theft  as  a  felony,  and  pur- 
suadcs  them  that  it  is  felony,  end  they  convict 
him.  The  conviction  is  quashed  upon  some  in- 
formality, so  as  to  remove  the  technical  impedi- 
ment to  an  action,  and  he  sues  the  gentleman  who, 
in  the  mean  time,  has  talked  about  the  matter  and 
admitted  that  he  knew  that  the  law  was  against 
him,  and  this  is  proved  upon  the  trial.  Had  he 
probable  cause,  or  is  the  action  maintainable  P 
The  cases  of  this  description  are  various. 
The  magistrates  may  have  convicted  upon 
one  ground ;  the  court  of  appeal  may  have  re- 
reversed  upon  another ;  but,  whatever  the  grounds 
of  the  different  decisions,  and  however  they  may 
or  may  not  amount  to  evidence,  more  or  less 
cogent,  that  another  man,  the  defendant  in  an 
action,  may  well  have  bcUeved  that  to  be  the  law 
which  a  judge  or  a  court  has  held  to  be  the  law, 
every  such  case  must  raise  the  question  for  the 
jury  whether  the  defendant  in  the  action  did  or 
did  not  know  or  believe  that  the  act  alx)ut  to  be 
done  was  unlawful.  If  the  jury  are  satisfied 
that  he  did,  and  the  act  was  unlawful,  it  is  im- 
material what  number  of  decisions  may  have  been 
pronounced  to  the  contraiT ;  as  the  jury  will  have 
found  that  they  had  no  influence  on  his  mind,  and 
he  has  done  that  which  he  knew  he  had  no 
lawful  right  to  do.  It  may  be  said  that  it  i.s  diffi- 
cult, and  sometimes  impossible,  to  prove  this  know- 
ledge and  belief  in  the  mind  of  the  defendant  in  nn 
action;  but  it  is  enough  to  say  that  it  mny,  in  some 
cases,  be  conclusively  and  incontrovertibly  proved' 
by  his  own  confession;  and  that  though  it  be  proved 
by  other  evidence,  that  merely  varies  the  degree 
of  proof  upon  which  .it  is  always  for  a  jury  to 
decide.     Heslop  v.  Chapman,  in   the  Exchequer 
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Chamber,  23  L.  J.  49,  Q.  B.,  seems  to  ii»e  to  esta- 
blish the  proposition  that,  although  the  question 
of  reasonaJble  and  probable  cause  is  for  the  judge, 
the  reasonable  and  probable  cause  itself  must 
depend  upon  the  tacts,  and  that  the  judge 
cannot  pronounce  any  opinion  in  point  of  law 
until  the  facts  are  ascertained.  And  it  was 
decided  in  that  case  that,  althongh  the  de- 
fendant, in  an  action  for  a  malicious  prosecu- 
tion for  peijury,  had  been  told  that  what  the 
plaintiff  had  sworn  upon  the  trial  of  a  cause 
was  fyse,  and  that  that  information  to  the  defen- 
dant, if  true,  or  if  he  believed  it  to  be  true,  would 
amount  to  reasonable  and  probable  cause,  yet  that 
it  was  a  question  for  the  jury  whether  the  defen- 
dant did  believe  it  to  be  true,  and  that  if  they  were 
satisfied  that  he  did  not,  there  was  no  reasonable 
and  probable  cause  to  him,  and  the  action  against 
him  was  muutainable.  I  agree  that,  in  an  action 
like  this,  where  a  court  or  judge  has  held  the 
wrongful  act  charged,  or  a  similar  act,  to  be  law- 
ful, a  verdict  negativing  probable  cause  ought  not 
to  be  pronounced  by  a  jury,  or  accepted  by  a  judge 
or  a  court  of  law,  without  great  caution  and  much 
deliberation.  And,  if  I  entertained  any  doubt  that 
the  defendant  here  knew  that  he  was  acting  con- 
trary to  law,  I  should  readily  concur  in  granting  a 
new  trial.  But  I  cannot  bring  myself  to  nold  that, 
if  a  man  do  an  unlawful  act  to  the  grievous  rgury, 
or,  as  in  this  case,  to  the  ruin  of  another,  knowing 
that  it  is  unlawful,  he  can  justify  or  defend  himself 
in  an  action  against  him  for  that  cause,  by 
showing  that  a  judge  afterwards  erroneously  held 
the  act  to  be  lawful.  It  has  been  already  observed 
that,  if  the  acyudication  was  unlawful  and  void,  it 
is  immaterial  to  consider  on  what  grounds  it  was 
held  to  be  valid,  if  the  defendant  knew  or  believed 
that  he  had  no  lawful  right  to  institute  or  carry  on 
the  proceedings  at  all.  But  it  may  be  as  well  to  look 
to  what  the  oiecisions  were  hv  Mr.  Cooke  and,  as 
far  as  we  can  collect  from  the  evidence,  by  the 
Chief  Judge  (Bacon,  V.C.)  The  act  of  bankruptey 
set  up  by  the  defendant  was  the  non-execution  of 
the  bond  with  sureties  within  seven  days ;  which,  as 
already  more  than  once  observed,  was  occasioned 
entirely  by  the  default — if  it  were  a  default,  not  of 
the  plaintiff,  but  of  the  .registrar.  And  when  the 
application  to  adjudicate  came  before  Mr.  Cooke 
he  distinctly  held  at  once  that  it  was  no  act  of 
bankruptey,  and  that  the  petition  could  not  be 
supported,  so  that  the  decision  of  Mr.  Cooke  can 
am>rd  no  evidence  of  probable  cause  to  the  defen- 
dant as  to  the  act  of  bankruptcy.  And  all  that  Mr. 
Cooke  did  really  hold,  ana  upon  which  he  pro- 
nounced the  abjudication,  was  that,  upon  the 
construction  of  the  82nd  section  (which  enacts: 
"  that  no  proceeding  in  bankruptcy  shall  be  in- 
validated by  any  formal  defect  or  by  any  irregu- 
larity, unless  the  court  is  of  opinion  that  substantial 
injustice  has  been  caused  by  such  defect  or  irre^- 
larity,  and  that  such  injustice  cannot  be  remedied 
by  any  order  of  the  court,"),  an  a£Bdavit  of  an  act 
of  bankruptcy,  and  a  petition  in  bankruptey 
founded  upon  it,  were  not  invalidated  by  reason  of 
the  fact  that  no  act  of  bankruptey  at  all  had 
been  committed ;  and  that  the  want  of  an 
act  of  bankruptcy  was  a  formal  defect,  or  an 
irregularity  which  did  not  invalidate  the  petition ; 
and  moreover  that  the  adjudicating  a  man  bank- 
rupt who  had  committed  no  act  of  bank- 
ruptey, upon  a  petition,  therefore,  unsupported  by 
any  act   of  bankruptcy,  had  caused  no  substan- 


tial injustice  to  the  man  thus  dealt  with.    I  make 
no  observation  upon  the  decision,  as  I  hare  fwled 
to  apprehend  the  process  of  reasoning  upon  which 
it  was  founded.    It  is  enough  to  say  that  it  could 
not  well  be  reasonable  and  probable  cause  for  an 
act  done  a  fortnight  or  more  before  the  82nd  section 
was  ever  referred  to.    We  come  next  to  the  decision 
of  the  Chief  Judge.    Of  this  we  have  no  other 
account  than  what  purports  to  be  a  shorthand  note 
of  the  judgment,  but  which  I  cannot  conceive  to 
be  a  correct   statement  of  what  fell  from  that 
learned  and  eminent  judge.      It  begins  with  a 
statement  that  an  order  had  been  made  that  a 
debtor's  summons  should    be  dismissed  on  the 
debtor's  executing  a  bond  with  sureties  within 
seven  days.     I  need  hardly  observe  that  no  such 
order  was  ever  in  fact  made.    It  then  proceeds  to 
say  that  the  debtor  must  have  known  tliat  he  had 
seven  days,  and  only  seven  days,  to  do  all  that  was 
reanired.      Thjit  is  quite  true,  but  the  learned 
judge  cannot  have  been  informed  that  he  had  done 
all  that  was  required.  The  remaining  observations 
of   the  learned  judge,  if  thi  report  be  correct, 
which  I  cannot  think  it  is,    clearly  show    that 
neither    the   real  facts,   nor  the  rule   can  have 
been  brought    under    his    attention.      It    seems 
to  me,  therefore,  impossible    that    anv  decision 
really   pronounced  by  either  Mr.   Coolce  or_  the 
Chief  Judge,  even  if  they  had  preceded  the  petition 
and  the  other  proceedings  by  the  defendant,  and 
so  had  been  known   to  him  on  the   21st  April, 
would  have  constituted  any  probable  cause  to  nim 
for  such  proceedings.     As  to  the  judgment  of 
James,  L.J.,  that  learned  judge  seems  to  have 
determined    that    the    adjudication    should    be 
annulled,  simply  and  merely  upon  tbe  plain  and 
obvious  ground  that  all  proceedings  on  the  sum- 
mons were  expressly  stayed  until  after  the  trial  of 
the  action  ;  and  he  probably  gave  little  attention  to 
the  question,  whether  the  plaintiff  had'  not  done 
all  that  he  was  required  to  do  under  the  order  cf 
the  12th  April,  betore  the  expiration  of  the  seven 
days.    He  certainly  observes  that  this  difficnltr 
might,  perhaps,  have  been  got  over ;  but  not  tiS 
after  he  had  stated  that  there  was  great  force  in 
the  argument  that  the  debtor  is  not  in   default 
because  the  registrar  never  fixed,  as  he  ought  to 
have  done,  a  time  and   place  for  the  execution 
of  the  bond.     And  he  remarked,  in   oonclasion, 
that  it  was    unnecessary  to  decide    that   point. 
It  has  been  contended  that,  supposing  the  petition, 
and  the  procuring  the  ap()ointment  of  a  receiver, 
to  be  unlawful,  that  is  not  so  as  to  the  obtaining 
the  adjudication,  and  that  the  jury  shoold  have 
been  directed  to  distinguish  between  the  acte  done 
on  the  21st  April,  and  the  obtaining  the  o^adica- 
tion  on  the  7th  May ;  and  that  no  such  distinction 
having    been    made,   and    the  verdict    and   the 
damages  having  been  given  generally  npon  the 
whole  matter  of    complaint,  there  must,    at   all 
events,  be    a  new  triaL    No  point   of    this  kind 
was  made  at  the  trial.    If  it  had  been  I  should 
have  amended  the  declaration,  if  necessary,  by  in- 
troducing allegations  distinguishing  between  these 
two  subiecte  of  complaint,  and  have  directed  the 
jury  to  find  separate  damages  accordingly.     But  I 
think  that  no  such  amendment  was  necessary,  and 
no    such  distinction    exists.      If    tbe    defendant 
maliciouslr,  and  without  reasonable  and  probable 
cause,  filea  the  ofiSdavit  and  petition  of  the  21st 
April,  upon  which  he  afterwards  proceeded  to  the 
adjudication  on  the  7th  May,  and  that  adjnfcar 
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tion  was  afterwards  annulled,  and  the  whole  pro- 
ceeding set  aside  as  nnlawf  al  and  void,  the  whole 
constitutes  but  one  subject  of  complaint,  and 
entitles  the  plaintiff  to  maintain  this  action.  It 
has  been  said  that  any  man  has  a  ri^ht  to  petition 
for  an  a^udication,  and  to  brin^  his  petition  to  a 
court  of  competent  jurisdiction,  provided  he 
submits  his  ca.<:e  to  the  court  truly  and 
ihirly.  But  this  was  not  done  by  the  defen- 
dant. He  founded  his  petition  upon  an  alleged 
act  of  bankruptcy  of  the  5th  April,  being  the 
nonpayment  of  the  debt  claimed  within  seven 
days  of  the  service  of  the  debtor's  summons ;  and 
be  claimed  to  support  it  upon  an  act  of  bank- 
ruptcy, alleged  to  nave  been  committed  on  the 
21st  April,  by  reason  of  the  non-execution  of  the 
bond  on  or  before  the  20th.  But  •ffbatever  may 
have  been  the  precise  form  and  nature  of  tbe 
entira  proceeding,  or  of  any  part  of  it,  if  the  pro- 
ceeding itself  was  originally  instituted,  and  after- 
wards carried  on,  unlawfully  and  without  reason- 
able and  probable  cause,  the  action  lies.  Where, 
before  the  abolition  of  arrest  on  mesne  process,  a 
man  arrested  an  alleged  debtor  without  reosouable 
and  probable  cause,  and  proceeded  with  his  action 
to  trial,  and  even  obtained  a  verdict  and  judgment, 
if  the  judgment  and  the  proceedings  from  the 
beginning  were  set  aside,  an  action  for  the  mali- 
cious arrest  was  maintainable,  notwithstanding  that 
the  plaintiff  in  the  first  action  had  proceeded  to 
trial,  and,  as  before  supposed,  had  obtained  a 
verdict  and  judgment.  Ihe  having  commenced 
an  action  with  an  an-est  maliciously.'and  without 
probable  cause,  and  which  at  last  is  held  to  be  not 
maintainable,  is  sufficient  to  entitle  the  party 
aggrieved  to  maintain  his  action  for  damages.  A 
doubt  has  been  suggested,  whether  the  de- 
claration contains  a  substantive  charge  that  the 
defendant  maliciously,  and  without  probable 
cause,  procured  the  appointment  of  a  receiver, 
and  caused  the  property  of  the  plaintiff  to 
be  seized ;  but  I  think  that  the  charge  as  alleged  is 
partible,  and  is,  first,  that  the  defendants  filed  a 
petition;  secondly,  caused  and  procured  the  plain- 
tiff to  be  adjudged  a  bankrupt ;  and,  thirdly,  caused 
his  real  and  personal  estate,  goods,  and  effects  to 
be  seized  and  taken  from  him;  and  that,  therefore, if 
it  were  necessary  to  sever  these  three  complaints, 
either  one  or  the  other,  or  all,  are  sufficiently 
charged.  Then,  was  there  evidence  of  malice? 
And  upon  this  point  it  may  be  enough  to  say  that, 
as  the  verdict  of  the  jury  establishedthat  there  was 
a  want  of  reasonable  and  probable  cause,  that  alone 
was  evidence  from  whicn  they  were  at  liberty  to 
infer  malice.  But  there  were  also  a  great  many 
fitcts  appearing,  almost  throughout  the  trial, 
which  support  the  verdict  of  the  jury  on  this 
question.  At  the  meeting  of  the  12th  April,  when 
tne  defendant  knew  that  nis  imperious  client  was 
determined  to  compel  the  plaintiff,  if  he  cculd, 
to  admit  the  debt,  it  was  sworn  that  the  plaintiff 
offered  security  for  the  debt,  in  case  it  should 
be  establishecf,  upon  property  in  the  hands 
of  Sir  B.  Harvey,  to  five  times  the  amount  of 
the  debt.  And  though  the  defendant  denied 
that  be  had  been  consulted,  or  had  influenced  his 
client  to  reject  this  offer,  there  was  ample  evidence 
for  the  jui^  to  find  this  denial  untrue,  and  that 
be  bad  advued  and  encouraged  Sir  B.  Harvey  to 
tbe  barah  and  severe  course  which  be  pursued. 
It  was  also  for  the  jury  to  consider  whether,  when 
be  introduced  into  tbe  order  the  clause  requiring 


the  plaintiff  to  execute  the  bond  within  seven  days, 
he  was  not  well  aware  that,  if  an  order  with  a 
limitation  of  time  was  to  be  made  at  all,  it  should 
have  been  for  the  giving  notice  of  the  sureties 
within  the  seven  days,  and  not  for  tbe  execution 
of  the  bond.  It  was  this  unauthorised  require- 
ment, not  that  the  notice  of  the  sureties  should  be 
given,  but  that  the  bond  should  be  executed  by 
the  plaintiff  within  that  time,  that  afforded  him 
the  means  of  perplexing  and  misleading  the  regis- 
trar and  the  judge  of  the  County  Court,  when  the 
matter  came  before  them.  But  it  was  his  extra- 
ordinary letters  of  the  18th  and  19th  April,  which 
I  think  afforded  the  strongest  evidence  of  an  un- 
worthy and  unjustifiable  feeling  in  the  defendant 
in  the  proceedings  to  cany  into  effect  the  order  of 
the  12tn  April.  To  form  a  correct  judgment  upon 
tb**se  letters,  it  is  necessary  to  consider  the  position 
of  the  parties,  a"d  the  stage  of  the  proceedings  at 
which  they  had  arrived,  'ine  pl?!r>tiff  had,  as  so 
often  observed,  served  the  notices  in  strioii  con- 
formity to  the  rule,  and  they  had  been  received, 
and  he  had  no  more  to  do  but  to  await  an  appoint- 
ment by  the  registrar,  and  then  to  justify  his 
sureties  and  execute  the  bond.  The  defendant,  on 
the  other  hand,  having  received  the  notice,  was 
not  called  upon,  and  had  no  reason  or  occasion  what- 
ever, to  write  to  Mr.  Hand  at  all.  He  had  only  to 
await  the  appointment  to  be  made  by  the  regis- 
trar, and  as,  by  the  rule,  the  notice  of  the  appoint- 
ment would  have  called  upon  him  to  give  notice  to 
the  other  parties  that  he  should  object  to  the  sure- 
ties, it  was  at  that  time,  ailer  receiving  the  ap- 
pointment, that  whatever  objection  he  might  have 
to  the  sureties  should  have  been  notifiea  to  the 
^rties,  and  made  at  the  meeting  to  be  appointed. 
What  then  was  his  motive  for  writing  to  Mr. 
Hand  at  all,  but  still  more,  for  writing  to  him  in 
tbe  terms  of  the  letter  of  the  18th  F  He  knew 
that  the  seven  days  expired  upon  the  20th,  and 
seeing  that  on  the  21st  he  had  petitioned  and  ob- 
tained the  appointment  of  a  receiver,  and  caused 
the  plaintiff's  whole  property  to  be  seized  between 
twelve  o'clock  in  the  day  and  six  in  the  even- 
ing, the  jury  may  well  have  asked  themselves 
whether  he  did  not  intend,  when  he  wrote  this 
letter  of  the  18th,  to  execute  his  purpose,  and  to 
take  these  ruinous  steps  agunst  the  plaintiff  cm 
the  21st.  And,  if  he  did  so  intend,  wnat  was  the 
course  ho  ought  to  have  pursued?  Common 
humanity  would  have  suggrested  that,  if  he  wrote 
at  all  to  the  plaintiff,  he  uiould  have  warned  him 
that  in  two  oays  more  the  seven  days  would  have 
elapsed,  and  that  he  would  be  liable  to  be  made  a 
bankrupt.  Instead  of  this,  he  writes  to  him  a 
letter,  silent  as  to  the  approaching  lapse  of  the 
seven  days,  and  as  to  any  proceedings  to  be  taken 
on  the  2l6t,  but  telling  him  that  his  sureties  would 
be  objected  to ;  of  which  the  natural  consequence 
was  that  he  would  look  about  him  for  another 
surety,  and  thus,  thrown  off  his  guard,  allow  tbe 
20th  to  eli^we  withoat  taking  any  steps  to  avert 
the  ruinous  proceedings  of  which  tbe  defendant 
had  given  him  no  intimation,  bat  against  which,  if 
he  had  been  warned,  he  might  possibly  have  po- 
vided.  On  the  other  hand,  be  made  no  communica- 
tion to  the  registrar,  to  whom  any  objection  to 
the  sureties  ought  to  have  been  addressed.  And 
might  not  the  jury  believe  that  this  was,  because 
any  intimation  to  that  effect  to  the  registrar  would 
have  called  his  attention  to  rule  1 62,  and  indnr-cd  him 
immediately  to  make  some  order  which  wou'dhave 
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enabled  himself  to  make  the  appointnient,  and  so 
prevent  the  proceedings  of  the  2l8t?  Then  we 
come  to  the  strange  and  nnfoanded  statement  in 
the  letter,  that  the  registrar  would  not,  upon 
principle,  accept  an  attorney  as  surety.  The 
registrar  proved,  beyond  all  question,  that  he  had 
never  come  to  any  such  determination,  and,  of 
course,  had  never  authorised  any  one  to  say  that 
he  had ;  that,  on  the  contrary,  he  had  expressed 
his  willingness,  at  the  meeting  of  the  12th,  to 
accept  Mr.  Hand  as  surety,  and  declared  upon 
oath  at  the  trial  that  he  would  have  accepted  him 
if  the  meeting  had  taken  place,  and  he  had  offered 
himself,  as  he  had  done  before.  What  then  is  the 
real  secret  of  this  extraordinary  statement  P  The 
defendant  swore  that  he  had  bieen  so  told  by  Bul- 
lard,  and  Ballard  confirmed  him  by  swearing  that 
he  had  made  that  statement.  Bni' ".-•'.  inerefore 
must  have  stated  t  W  -^'^^jj  ^^^  untrue,'even  if  the 
.tLuoat'liad  written  what  he  believed  to  be  true ; 
apd  Bullard  neither  gave  nor  attempted  to  give 
any  explanation  whatever  of  his  having  made  this 
extraordinary  statement.  But,  considering  with 
attention  the  whole  body  of  the  evidence  at 
the  trial  concerning  Mr.  Bullard,  that,  al- 
though he  was  an  ofiBcer  of  the  court,  and 
ought  to  have  acted  impartially  between  all  liti- 
^mt  parties,  he  was  constantly  in  communica- 
tion with  Sir  B.  Harvey  and  the  defendant ;  that 
he  took  upon  himself  the  duties  of  the  registrar ; 
that  he  proposed  himself  as  receiver,  and  was 
readily  accepted  bv  the  defendant ;  that  he  aided 
and  supported  the  defendant  in  the  cruel  and  ruinons 
proceedmg  of  the  2l8t  to  seize  the  whole  pro- 
perty, and  stop  the  trade  and  resources  of  the 
plaintiff,  and  acted  throughout,  even  to  the  final 
annulling  of  the  abjudication,  first  as  receiver,  and 
afterwards  as  trustee  of  the  plaintiff's  estate  in 
bankruptcy ;  and  considering  also  the  merciless 
rapidity  with  which  all  these  proceedings  were 
harried  on,  one  after  the  other,  to  their  completion, 
and  that  throughout  them  all  Bnllard  and  the 
defendant  const^tly  and  invariably  acted  together; 
might  not  the  jury  believe  that  tms  tale  al^ut  the 
resolution  of  the  registrar  not  to  accept  Mr  Hand 
as  surety  was  concerted  between  them,  and  that 
Bullard  came  forward  as  a  witness  at  the  trial  to 
save  the  defendant,  if  he  could,  from  a  verdict,  by 
talcing  upon  himself  the  authorship  of  this  story  P 
I  thought  much  at  the  trial,  and  have  anxiously  con- 
sidered since,  thewhole  of  the  evidence  bearing  upon 
this  part  of  the  case,  and  I  am  utterly  unable  to  con- 
ceive any  motivewhichcouldhave  induced  the  defen- 
dant, even  if  the  statement  had  really  been  made  to 
him  by  Bullard,  and  he  had  believed  it,  to  write  in 
those  terms  to  Hand,  and  to  maintain  a  perfect 
silence  to  the  registrar,  unless  that  he  might  pre- 
vent Mr.  Hand  from  suspecting  the  blow  which 
was  to  fall  upon  the  plaintiff  on  the  21at,  and  the 
registrar  from  remembering  the  provisions  of  the 
T1&  which  required  him  to  make  the  appointment. 
The  result  was,  that  neither  he  nor  Mr.  iffitnd  bad 
the  smallest  idea  of  what  was  impending ;  and  that 
the  series  of  proceedings,  which  accompUahed  the 
roin  of  the  plaintiff,  took  place  without  any  possi- 
bility of  opposition  or  opportunity  of  resistance. 
It  may  be  as  well  to  add,  in  this  place,  that  the 
mode  in  which  the  purposes  of  the  defendant  were 
effected  on  the  21st  April  is  involved  in  some 
degree  of  mystery.  The  statute  and  the  rules 
require,  not  merely  the  affidavit  of  the  act  of 
bankruptcy  and  the  petition,  but,  that  before  seal- 


ing the  copies  of  the  petition  for  service,  its  state- 
ments should  be  carefully  investigated  (Bule  32). 
By  whom  this  was  done,or  whether  it  was  done,  does 
notappear.  Then,  under  sect.  13,  after  the  presenta- 
tion of  a  petition,  the  court  may  appoint  a  receiver, 
and  may  direct  immediate  possession  to  be  taken 
of  the  property  or  business  of  the  bankrupt.  "We 
have  the  affidavit  which  was  used  for  this  purpose, 
and  which  merely  states  that  it  was  important 
that  a  receiver  should  be  appointed.  Why  impor- 
tant, does  not  appear.  By  whom  this  affidavit 
was  considered,  and  who  was  the  real  party  grant- 
ing the  order,  though  it  bears  the  signature  of  the 
registrar,  again  we  are  not  told.  The  whole  of 
this  proceeding  took  place  ex  parte ;  but  when  we 
look  to  rule  50  we  find  reason  to  think  that  notice 
of  uiis  ought  to  have  been  given  to  the  plaintiff, 
so  that  he  might  have  had  the  opportunity  of 
showing  cause  against  it;  the  words  of  the  rule 
being,  uiat,  upon  applications  of  this  nature,  "  in 
cases  in  which  any  other  party  or  parties  than  the 
applicant  are  to  be  affected  by  sncn  order,  no  such 
order  shall  be  made,  unless  upon  the  consent  of 
such  person  or  persons  duly  shown  to  the  court ; 
or  upon  proof  that  notice  of  the  intended  motion 
and  copy  of  the  affidavit  in  support  thereof  has 
been  served  upon  the  party  or  parties  to  be  affected 
thereby  four  clear  days  at  least  before  the  day 
named  in  such  notice  as  the  Aa,j  when  such  motion 
is  to  be  made."  l^othing  of  this  kind  took  place ; 
and  the  proceedings  of  that  day  were  conducted^ 
from  beginning  to  end,  ex  parte  and  unopposed,  as 
before  detailed.  No  point  upon  this  was  made  at 
the  trial  by  the  learned  counsel  for  the  plaintiff; 
but,  when  we  are  considering  the  question  of 
malice,  as  well  as  the  nature  m.  the  relations  sub* 
sisting,  and  the  communications  which  took  place, 
between  Bullard  and  the  defendant,  it  may  not  be 
immaterial  to  observe  the  mode  in  which  this  im- 
portant part  of  the  proceeding  was  conducted.  It 
IS  scarcely  necessary,  as  further  evidence  of  malice, 
to  advert  to  the  harshness  and  severity  with  which 
these  proceedings  were  characterised  from  begin- 
ning to  end.  I  cannot  think  that  there  was  any 
want  of  evidence  on  this  point,  or  that  any  in- 
telligent jury  could  have  pronounced  any  other 
veriSct  upon  it.  I  am  of  opinion  also  that  the 
personal  participation  of  the  defendant,  apart 
from,  ana  independently  of.  Sir  B.  Harvey,  is 
evidenced  by  the  writing  of  the  letters  of  tli» 
18th  and  19th  April,  and  by  the  obtaining  of 
the  order  to  appoint  the  receiver  and  the 
authority  to  seize  the  plaintiff's  property  on  the 
2l8t  April.  There  were  other  circumstances,  as  to 
which  evidence  was  given  in  the  course  of  the 
trial,  which  appear  to  me  to  have  amply  justified 
the  verdict  of  the  jury.  Upon  the  grounds,  then, 
that  the  defendant  was  perfectly  aware  thatthe  appli- 
cation to  dismiss  the  debtor's  summons  upon  the2nd 
April  suspended  and  stayed  the  operation  of  the 
summons  and  all  proceedings  upon  it,  and  that  the 
presenting  the  petition  and  the  other  acts  done  on 
the  2l8t  April,  and  the  procuring  its  adjudication 
on  the  7th  May,  were  unauthorised  and  unlawful, 
and  that  the  defendant  knew  that  they  were  so ; 
I  am  of  opinion  that  he  bad  no  reasonable  and 
probable  cause  for  instituting  or  carrying  them 
on;  and  that  the  jury  having  found  that  he  was 
actuated  by  malice,  their  vcrmct  is  well  supported 
by  the  evidence,  and  ought  not  to  be  disturbed. 

The  court  being  thus  equally  divided,  Bramwbii, 
B.  withdrew  his  judgment  in  order  to  avoid  the  rule 
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dropping  through.  The  rale,  therefore,  was 
disdiai^ed,  and  it  was  arrangeid  that  notice  of 
appeal  should  be  a  stay  of  execution  without 
baU. 

Rule  discliarged. 

Attorney  for  the  plaintiff,  Lewie  Hatid,  22,  Cole- 
man-street,  E.G. 

Attorneys  for  the  defendants,  WkUee,  Benard 
and  Floyd,  28,  Budge-row,  Cannon-street,  E.G., 
agents  for  Emerson  and  Spairow,  Norwich. 


(iEquits  (faults. 


comtT  or  APFEAi^  nr  chaxtcebt. 

Beportod  \>J  THOMiS  BBOOKSBiBX  and  E.  Siswun  Bochb, 
Eaqn.,  Barri8ters4i'Law. 

(Before  the  Lord  Cdancellob  (Hatherley.) 

May  24,  25,  26,  29,  30,  atid  Aug.  2. 

Betts  I'.  Tuosirsos. 

RujlU  of  common — Suit  hy  ft-eeliold  tatuiiU  againtt 
lofd  o/tlte  manor — Right  to  sue  on  belialf  of  free- 
hold tenants  of  lands  formerly  demesne  of  tlie 
manor — Misjoinder — Copyholders. 
A  suit  for  the  purpose  of  establishing  a  riglit  of  com- 
mon over  (lie  wastes  of  a  moww  may  bo  sttstained 
on  heludf  of  freeltold  tenants  of  lands  originally 
demesne  of  the  manor. 
Where  rights  luive  heen  exercised  from  time  imme- 
morial, the  court  is  hound,  if  possible,  to  find  a 
legal  origin  for  them: 
ndd,  that  tohere  there  were  copyholders  of  the  manor 
as  icell  as  freeholders,  but  none  of  tlie  copyholders 
were  made  parties,  a  decree  coidd  be  made  in 
their  absence,  and  that,  although  tliere  was  in  fact 
a  misjoinder  of  plaintiffs,  relief  coidd  be  given,  as 
an  amendment  miglU  have  been  ordered  at  tlie 
heari)ig. 
This  was  an  appeal  by  the  defendant  from  a  decree 
of  the  Master  of  the  Bolls.    The  facts  are  fully 
reported  23  L.  T.  Rep.  N.  S.  4^7.    The  suit  was 
instituted  against  the  loi-d  of  the  manor  of  Tooting 
Graveney,  in  the  county  of  Surrey,  by  Mr.  Bctts, 
who    claimed   to   bo    a    freehold  tenant   of  the 
manor,  and  also  to  be  the  owner  of  freehold  land 
within  the  limits  of  the  manor ;  and  who  sued  on 
behalf  of  himself,  and  all  other  owners  of  freehold 
lands  within  the  manor  who  claimed  commonable 
rights,  to  restrain  the  lord  from  interfering  with 
their   rights    of  common,  of    cutting  furze,    of 
digging  gravel,  and  of  recreation  on  Tooting  com- 
mon.   The  questions  raised  related  to  the  title  of 
the  plaintiff,  and  the  others  who  claimed  as  freehold 
tenants  of  the  manor;  and  to  the  right  of  the 

Elaintiflf  to  sue  on  behalf  of  freehold  tenants  of 
inds  formerly  demesne  of  the  manor ;  and  to  a 
<a6e  of  alleged  acquiescence  on  the  part  of  the 
plaintiff  in  an  arrangement  with  the  lord  respecting 
the  rights  of  commoners  alleged  to  have  been 
«ome  to  in  1865. 

JetseL,  Q.G.  and  C.  T.  Simpson,  in  support  of  the 
appeal,  maintained  that  this  suit,  so  far  as  the  class  of 
owners  of  freehold  lands  not  tenants  of  the  manor, 
was  concerned,  was  wholly  unprecedented.  It  was 
incumbent  on  each  such  person  to  prove  the  ex- 
istence of  the  right  in  hia  own  case.  They  sub- 
mitted that  the  rights  of  common  claimed  by  the 


bill  never  attached  to  demesne  lands,  so  as  to  pass 
with  a  grant  of  thom,  unless  mentioned  in  the  con- 
veyance. If  thev  were  entitled  to  any  commonable 
rights,  it  must  be  to  common  appurtenant,  and  in 
such  case  it  was  incumbent  on  ea<;h  member  of 
the  class  to  establish  his  right  separately. 

Sir  R.  Painter,  Q.G.,  Joshua  Williams,  Q.G.  and 
Whateley,  supported  the  decision  of  the  court  below. 
There  was  no  trace  in  the  court  rolls  of  any  copy- 
hold tenement  having  been  enfranchised,  and  the 
class  in  question  represented  the  original  grantees 
of  parcels  of  the  demesne  of  the  lord  granted  to 
them,  together  with  the  commonable  rights  thereto 
belonging.  They  oonteuded  that  although,  being 
owner  of  the  soil  of  the  waste,  the  lord  could  not 
in  strictness  claim  a  right  of  common  in  respect  of 
his  demesne,  inasmuch  as  during  the  unity  of  pos- 
session there  would  be  a  merger  of  the  right ;  yet 
on  his  granting  away  parcels  of  the  demesne  the 
right  <H  common  passed  with  the  parcels  granted, 
and  the  evidence  in  the  case  provea  that  that  right 
had  been  exercised  &«m  time  immemorial.  That 
being  so,  the  owners  of  freehold  lands  within  the 
manor  had  such  a  community  of  interest  as  would 
entitle  them  to  maintain  the  present  suit. 

The  following  cases  were  cited : 
Arundel  v.  Lord  Falmouth,  2  Man.  &  Sel.  440 ; 
Lloyd  r.  Earl  Potpis,  4  El.  ft  Bl.  485 ; 
Mauor  cf  Tork  v.  Pelhington,  1  Atk.  282 ; 
Bmtlh  V.  Barl  Brovmlow,  21  L.  T.  Bep.  N.  S.  789; 

L.Bep.  9Eq.  241: 
Warridcv.  Queen's  College  Oxford,  23  L.  T.  Eep.  N.S. 

63;  L.Bep.  10  Ea.  105;  on  appeal  25  L.  T.  Bep. 

N.  S.  254  ; 
Thommaon  v.  WaterUno,  18  L.  T.  Eep.  N.  S.  545 ; 

L.  Bep.  6  Eq.  36  ; 
Langley  r.  Hammond,  19   L.  T.  Bep.  N.  S.    858: 

L.  Bep.  3  Ex.  161; 
WaiU  v.  KeUon,  24  L.  T.  Bep.  N.  S.  209 ;  L.  Bep.  6 

Ch.  App.  166 ; 
Dniry  v.  Moore,  1  Stark.  102  ; 
DeUwheroiM  v.  Delacherois,  10  L.  T.  Bep.  N.  S.  884; 

IIH.  of  L.  Cas.  62; 
Pollock  T.  Letter,  11  Hare,  274 ; 
Blewiltv.  Tregonning,  3  Add.  &  EU.554 ; 
Hudson  V.  Maddison,  12  Sim.  416. 

The  Lord  Ghancelloe  (Hatherley). — The  greater 
part  of  this  case  stands  in  the  same  position  as 
the  case  which  I  have  just  disposed  of,  Warrick  v. 
Qtteeit's  College,  Oxford  {ante  254),  but  there  are 
several  not  unimportant  distinctions  with  reference 
to  the  frame  of  the  suit,  and  with  reference  to 
what  has  token  place  between  the  plaintiff  and  the 
defendant,  with  regard  to  an  attempted  arrange- 
ment, which  seems  to  have  fallen  through.  In 
this  case  the  court  rolls  go  further  back  than  in 
the  former  case,  for  they  go  back  as  far  as  a.d.  1300. 
I  think  the  plaintiff  has  made  out  the  extent  of 
interest  which  it  is  nenessuy  for  him  to  have  in 
what  I  may  call  a  right  existing  in  the  freeholders. 
I  give  the  same  reasons  as  I  gave  in  the  former 
case  for  holding  that  you  must  find  a  legal  origin 
for  rights  so  constantly  asserted.  He  has  made 
out  a  right  upon  different  parts  of  the  common, 
including  in  this  case  a  certain  right  which 
is,  perhaps,  a  little  too  strongly  expressed  in 
the  decree,  namely,  a  right  of  digging  gravel 
and  sand  for  certain  purposes  connected  with 
the  .tenancies.  Those  rights  arc  made  out 
by  the  extracts  in  this  book,  which  contains  various 
entries,  showing  what  did  not  exist  in  the  other 
case,  namely,  the  existence  of  a  considerable 
quantity  of  lands  ordinarily  called  lammas  lands, 
or  something  of  that  description,  held  in  severalty 
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daring  a  part  of  the  year,  and  at  other  times  form- 
ing part  of  the  common.  It  is  not  altogether 
unimportant  to  mention  that  there  are  copyholds 
of  this  ancient  manor  of  Tooting.  A  controversy  is 
raised  as  to  the  title  of  the  plaintiff  to  be  a  free- 
holder at  all,  but  I  think  it  is  clearly  made  oat  that 
Mr.  Betts  is  a  freeholder,  or,  in  other  words,  the 
owner  of  an  ancient  freehold  of  this  manor  to  a 
considerable  extent.  On  the  court  rolls,  as  far  as 
the  pap>er  title  goes,  there  is  evidence  of  the  pasture 
of  cattle,  the  carrying  away  of  gravel,  and  the 
seyend  other  commomiDle  rights  which  are  referred 
to  in  the  decree  which  I  have  before  me. 
The  Master  of  the  Bolls,  however,  has  pat  it 
"and  repairs  of  lands,  houses,  and  gardens  within 
their  tenements ;"  I  prefer,  in  that  respect,  leaving 
it  "  for  necessary  consumption  on  their  said  lands 
and  bouses,"  without  mentioning  anything  about 
the  gardens,  of  which  I  do  not  find  any  specific 
mention  in  the  court  rolls.  That  these  things 
were  done  from  ver^  ancient  times  on  behalf  of 
freeholders,  I  think  is  abundantly  proved  fh>m  the 
entries  in  this  book,  subject  to  the  same  di£Soulty 
which  existed  in  the  other  case,  that  "inhabitants 
are  mentioned,  and  sometimes  "residents,"  and 
other  words  of  that  kind — "parishioners"  are 
brought  in  in  the  same  way — but  I  hold  it  to  be 
all  reducible,  in  substance,  to  the  original  pre- 
scriptive grant  to  the  freeholder,  which  may  after- 
wards have  branched  out  from  a  variety  of  cirOam- 
stanoes  to  the  tenants  of  the  freeholders  exercising 
the  rights  which  the  freeholders  possessed,  and 
that  having  become  by  degrees  something  which 
BBsnmed  a  more  definite  shape  than  if  the  pa- 
rishioners themselves  claimed  any  title.  We  must 
assign  a  legal  title  if  it  can  be  shown,  and  it  will 
not  be  worse  by  the  fact  that  other  persons  have 
to  a  certain  degree  been  mixed  up  in  those  rights 
which  have  been  exercised  by  those  freeholders. 
With  the  exception  that  here  there  is  the  fact  of 
copyholders  introduced,  the  two  cases  are  alike  in 
that  respect.  That  will  easily  bloud  with  the 
strong  objections  raised  by  Mr.  Jessel,  I  am 
bound  to  say  with  a  great  deal  of  reason, 
to  the  frame  of  the  suit,  which  I  shall  deal 
with  as  one  of  the  principal  questions  in  the 
case,  the  other  principal  question  being  the 
alleged  compromise.  I  must  confess  that  the  suit 
is  framed  in  a  very  singular  way.  The  bill  is 
stated  to  be  by  Mr.  Betts  "  on  behalf  of  himself 
and  all  other  the  freehold  tenants  of  the  manor  of 
Tooting  Graveney,  in  the  county  of  Surrey,  and  all 
other  persons  being  owners  of  freehold  lands  and 
tenements  within  the  ambit  or  former  ambit  of 
the  said  manor,  entitled  to  the  commonable  and 
other  rights  hereinafter  mentioned,  except  the  de- 
fendant hereto."  I  am  bound  to  say  that  I  never 
saw  a  suit  so  framed  as  this  is,  but,  unless  I  were 
absolntely  precluded  from  acting  in  this  suit  by 
the  fixed  rules  and  the  course  of  practice  of  this 
court,  it  would  clearly  be  a  lamentable  thing, 
when  an  expensive  litigation  of  this  kind 
had  been  entered  into,  if  the  plwntiff  had  any 
right  at  all  which  he  could  sustain,  to  turn 
him  round  upon  a  mere  point  of  form,  and  say, 
"  The  result  of  all  this  must  be  that  your  bill  shdl 
be  dismissed  upon  the  present  occasion,  bjit  with- 
out prejudice  to  your  recommencing,  and,  in'  a 
more  correct  way,  framing  your  bill."  I  do  not 
think  it  necessary  to  come  to  that  conclusion. 
Under  the  new  regalations  with  respect  to  plead- 
ings, according  to  the  Act  for  improving  our  mode 


of  procedure  I  think  we  have  really  arrived  at  a 
point  at  which,  in  administering  justice,  we  ought 
to  arrive,  namely,  that  every  case  brought  before 
the  court  should  be  determmed  upon  its  merits, 
and  that  the  parties  should  not  be  allowed  to  go 
away  simply  with  the  barren  declaration  that  the 
form  in  which  they  instituted  their  suit  was  in- 
correct, and  all  the  expense    incurred    on    that 
account  was  thrown  away.    It  appears  to  mo  that 
the  view  taken  by  the  Master  of  the  Bolls  in  this 
case  may  be  justified.    The  Master  of  the  Bolls 
dealt  with  it  in  this  way — True  it  is  I  have  a 
person  here,  suing  on  biehalf  of  himself  and  a 
number  of  other  persons  who  I  do  not  think  have 
any  rights  at  all.    Is  that,  after  all,  more  than  a 
misjoinder?     Are  you  not  at  liberty  to  say  you 
have  brought  persons  here  as  co-plaintiffs  with  yoa, 
and  you  have  joined  with  them  in  stating  a  case, 
and  alleging  that  they  are  persons  interested,  bat 
it  turns  out  that  ther  have  no  interest  whatever  in 
the  subject  matter  of  the  suit  P  Is  it  not  exactly  the 
same  in  every  case  of  misjoinder  ?    Certain  people 
sue  as  plaintiffs,  but  it  may  be  that  you  have  not 
averred  anything  with  respect  to  them  in  the  bilL 
You  show  that  it  is  a  mere  mistake,  and  that  there 
are  others  who  do  not  take  any  interest.     Suppose 
A.  and  B.  joined  in  a  suit,  in  which  A.  averred  that 
he  and  B.  were  interested,  and  it  turned  out  that 
A.  had  the  whole  interest,  and  B.  had  none ;  in  that 
case  can  you  say  there  was  anything  otherwise  tfaau 
a  misjoinder,  and  that  A.  could  not  succeed  simply 
on  account  of  there  being  nothing  to  make  out  tnat 
he  and  B.  together  had  any  title  ?    How  does  this 
case  in  substance  differ  irom  the  point  raised  in 
the  case  of  Salter  v.  Lord  Oordoit,  which  was  de- 
cided a  long  time  ago  in  the  House  of  Lords, 
namely,  whether  or  not  a  receiver  had  an  interest 
in  a  suit  ?    It  was  held  that  ho  has  not,  and  that 
you  have  no  right  to  join  a  receiver  with  another 
person  as  co-plaintiff  in  a  suit.    Suppose  yon  do 
not  join  a  receiver  as  co-plaintifi*,  and  aver  nothing 
except  that  he  is  receiver,  the  joining  of  the  re- 
ceiver is  wrong,  and  of  course  the  result  would  be 
that  the  bill  would  be  dismissed  at  the  hearing, 
Happily  the  Legislature  has  interfered,  and  says 
that  no  such  bill  shall  bo  dismissed  at  the  hearing 
but  that  the  court  shall  make  a  decree  which  can 
be  sustained  by  the  person  who  has  an  interest. 
Does  it  make  any  diiference  that  you  had  or  had 
not  averred  that  the  receiver  had  or  had  not  an 
interest  ?    Averring  it  is  of  no  use,  unless  you 
show   that   he  has   an   interest  in   law.     Wnat 
has    happened   in  the  present  case  is  that  this 
p^tleman    has  joined  with    himself   some  peo- 
ple  who    hare   no    interest    at   all,    and  suing 
on  their  behalf,  he  has  averred  that  they  have 
an  interest.    It  turns  out  that  they  have  none, 
but    that    he    has.      In    that    state    of    things 
the  Master  of  the  Bolls  was  quite  right  in  saying, 
that  he  might,  if  he  liked,  have  ordered  the  bill  to 
be  amended  at  the  hearing,  subject  to  any  qnestion 
with  regard  to  the  expenses  which  have  been  in- 
curred by  adding  persons  who  ought  not  to  have 
been  added.    Mr.  Jesscl's  distinction  is  this,  Here 
you  make  yourself  the  representative  of  the  whole 
body ;  you  ought  to  have  some  decree  at  all  events ; 
you  call  this  a  bill  of  peace,  and  you  bring  your 
bill  in  order  to  quiet  tne  title ;  therefore  wlit  is 
wanted  is,  to  have  the  title  quieted  and  ascertained. 
How  do  you  quiet  that  P    By  bringing  a  bill  of 
peace.    You  say  yon  will  act  on  behalf  of  other 
persons  interested,  alleging  that  yon  have  got  a 
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title.  It  tnms  out  that  no  title  is  shown  on 
their  behalf,  and,  consequently,  the  lord  has 
no  decree  against  them,  because  they  are 
simply  treated  as  nonentities,  and  may  or 
may  not  be  barred  by  a  subsequent  suit. 
I  do  not  think  that  that  in  reality  amounts 
to  anything,  because  the  same  might  be  said 
in  every  case  of  misjoinder.  It  might  be  said 
you  have  badly  averred  B.'s  title;  B.  may 
have  a  very  good  title,  but  you  have  not  put  it 
properly  in  issue,  and,  not  having  done  so,  the 
court  does  not  deal  with  it  at  all ;  it  passes  it  by 
under  the  statute,  taking  no  notice  of  it  at  all ;  it 
directs  that  decree  which  you  are  entitled  to.  Of 
course  that  other  person  being  dealt  with  in  that 
way,  might  hereaher,  by  a  better  title  than  he 
has  shown  here,  make  out  that  he  has  got  a  right, 
and,  on  making  out  that  right  by  a  difierent  title 
from  anything  which  has  yet  been  shown,  proceed 
to  bring  his  own  suit.  So  here  from  these  persons 
we  have  got  all  the  evidence  that  aSects  the 
plaintiff's  rights.  Here  the  court  is  of  opinion, 
upon  that  evidence,  that  the  right  of  the  free- 
holders is  made  out,  but  is  not  of  opinion  that  any 
title  ii  made  on  the  part  of  the  inhabitants,  who, 
if  they  hereafter  can  make  out  another  and  a 
better  title  by  evidence  which  they  can  produce  in 
another  proceeding,  may  have  an  opportunity  of 
bringing  that  suit.  Undoubtedly  I  feel  pressed 
with  the  difficulty,  but  I  do  not  feel  so  pressed  as 
to  be  obliged  to  say,  that  a  freeholder  coming  into 
this  court,  and  bringing  with  himself  other  persons, 
can  be  turned  round  upon  a  mere  point  of  form 
because  he  has  alleged  tnat  he,  as  a  freeholder,  has 
certain  rights,  and  the  other  persons  whom  he  has 
joined  with  him  have  also  those  rights,  whereas  it 
tarns  out  that,  although  he  has  the  rights,  the 
other  persons  whom  he  has  joined  with  him  have 
not  the  rights  which  he  has  stated  upon  the  face 
of  his  bill  that  they  have,  but  which  the  whole  of 
the  evidence  shows  to  be  wrong.  The  other  objec- 
tion as  to  the  copyholders  not  being  before  the 
court,  I  think,  only  amounts  to  an  objection  with 
reference  to  the  obscurity  of  the  evidence  about 
the  inhabitants,  residents,  and  the  like,  on  the 
court  rolls — that  is  to  say,  it  docs  appear  that 
there  are  other  persons  who  have  claimed  to  exer- 
cise, and  have  exercised  to  a  certain  extent,  rights 
together  with  the  plaintiff.  As  regards  the  in- 
habitants, from  anything  that  appears  in  the  court 
rolls,  those  rights,  such  as  they  were,  were  exer- 
cised simply  by  the  freeholder  allowing  a  concur- 
rence or  joining  of  the  rights  of  other  persons  with 
his  own,  without  taking  any  steps  to  prevent  it ; 
and  therefore  he  subjected  himself  to  the  difficulty 
of  having;  his  rights  mixed  up  with  the  rights  of 
Others  without  depriving  himself  of  his.  rights.  I 
here  refer  to  copyholders.  A  copyholder  has 
rights  together  with  the  freeholders  over  this 
waste,  but  I  apprehend  that  when  a  person 
comes  here  to  assert  a  common  right  against 
another  person  who  is  a  wrongdoer  as  regards 
them,  he  is  not  obliged  to  bring  everybody  who 
has  a  similar  right,  though  under  a  different  title, 
to  join  with  him  in  a  suit  as  against  a  wrongdoer ; 
although  he  may  if  he  pleases  so  join  them.  I 
apprehend  it  would  be  perfectly  consistent  with 
the  proper  framing  of  the  suit  if  these  copyholders 
had  been  joined,  supposing  always  that  the  ex- 
tent of  their  rights  is  exactly  co-extensive  with 
that  of  the  freeholders.  I  mean,  in  other  words, 
this — the  copyholders  might  be  possessed  of  a  cus- 


tom which  the  freeholders  might  by  prescription 
be  entitled  to.  If  the  freeholder,  on  the  one 
hand,  is  possessed  of  identically  the  same  rights, 
which  the  copyholder  on  the  other  hand  is  pos- 
sessed of,  I  think  they  might  well  join  in  a  suit 
against  the  lord  if  he  should  attempt  to  exclude 
them.  It  may  appear  that  the  freeholder  is  not 
obliged  to  join  them  because  they  have  a  particular 
right  of  their  own  which  the  lord  has  sought  to  ex- 
clude them  from  the  exercise  of;  or  they  may  not  be 
able  to  join  with  them  others  who  have  a  similar 
right ;  but  they  have  the  right  to  sustain  a  suit 
against  the  lord,  who  is  the  common  enemy  of  the 
freeholders,  while  he  mayalsobe  the  common  enemy 
of  the  copyholders,  taken  as  a  distinct  class  or 
body.  I  take  it  that  a  wrongdoer  has  no  right  to 
complain  of  this,  and  to  say,  "  Well,  I  am  injuring  a 
certain  class  of  persons  claiming  under  one  right,  I 
am  injuring  another  set  of  persons  claiming  exactlv 
the  same  thing  under  a  diSerent  right ;  vou  shall 
not  attempt  to  sue  me  unless  you  bring  all  the  per- 
sons together  to  sue  me  at  once,  although  the 
orij^in  of  their  rights  be  different."  Take,  for 
instance,  this  sort  of  case:  Supposing  that  an 
ordinary  landlord  had  granted  out  a  quantity  of 
land,  introducing  certain  rights  in  every  grant, 
and  introducing  a  multiplicity  of  persons ;  if  he 
attempted  to  destroy  or  interfere  with  the  right  of 
the  whole  body,  this  court  would  allow  those 
persons  to  bring  their  suit  for  the  purpose  of  pro- 
tecting their  right.  A  bill  migat  be  filed  on 
behalf  of  the  whole  multitude  of  persons  who  are 
thus  interested.  But,  supposing  at  the  same  time 
that  he  had  granted  privileges  subordinate  to  those 
which  he  had  granted  to  the  original  grantees,  and, 
by  some  act  of  wrongdoing,  interfered  with  the 
exercise  of  those  privileges  which  both  parties  had 
an  equal  right  to,  I  apprehend  the  first  set  of 
lessees  whom  I  have  described,  and  the  second  set 
of  grantees  or  lessees  might,  if  they  please,  join 
together  to  redress  the  common  grievance  by 
filing  a  common  bill.  I  think  one  large  class 
wculd  be  entitled  to  stand  on  their  nght  to 
redress  a  common  grievance,  together  with 
another  large  class.  It  is  just  like  the  illus- 
tration which  I  gave  in  the  case  of  Waii-ick 
V.  Tlie  Queen's  College,  Oxford  —  three  classes 
of  shareholders  in  a  company  who  have  all  g^t 
common  rights  as  against  a  director,  who  is  a 
wrongdoer,  but  who  are  differently  affected  by 
the  violation  of  their  rights.  Each  one  of  the  set 
might  file  his  bill  to  obtain  redress  in  respect  of 
the  violation  of  his  rights,  or  the  whole  set,  as 
soon  as  their  common  right  was  invaded  by  some 
act  of  spoliation  or  declaration  against  their  pro- 
perty, might  all  join  or  concur  together,  if  they 
were  so  minded,  in  a  common  suit  against  the 
wrongdoer.  This  seems  to  me  to  be  the  position 
in  which  this  case  now  stands.  Here  is  a  free- 
holder who  has  made  out  his  title  to  particular 
rights  of  common,  but  he  has  asserted  certain 
rights  on  behalf  of  other  persons  who  are  not  free- 
holders of  the  manor,  and  who  have  not  shown  any 
title  to  exercise  those  rights.  I  think,  therefore,  I 
can  treat  them  as  persons  who  have  been  impro- 
perly joined  as  parties  with  the  plaintiff  in  the 
suit.  Then  as  regards  the  copyholders,  I  may 
point  out  that  a  copyholder  may  have,  and  pro- 
bably has,  in  most,  if  not  in  all  cases,  the  same 
rights  that  the  plaintiff  has.  He  is  standing  upon 
a  right  having  a  different  origin;  he  represents  all 
those  who  like  himself  stand  upon  their  rights 
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coupled  with  that  origin;  he  files  his  bill  on 
behalf  of  the  freeholders  as  well  as  the  copy- 
holders, but  his  right  depends  upon  a  different 
title.  It  is  not  necessary  to  embarrass  ourselves 
with  the  title  of  the  copyholders,  because  this  is  a 
bill  asking  nothing  against  the  copyholders,  nor  in 
any  way  interfering  with  their  position.  As 
regards  the  objection  to  there  being  other  persons 
who  ou^ht  to  have  been  made  parties  to  the  enit, 
and  agamst  whom  there  may  be  a  decree  made  in 
their  absence,  I  think  the  copyholders  stand  in  a 
different  position.  If  the  bill  of  the  freeholders 
were  dismissed,  the  copyholder  would  be  none  the 
worse ;  he  would  be  just  in  the  same  position  in 
respect  of  the  common.  The  freeholder  has  not  any 
right  determined  against  him  because  the  copy- 
hdders  are  not  tliere ;  they  may  or  may  not  share 
with  him  some  of  his  rights ;  he  is  neither  better 
nor  worse  off,  except,  of  course,  he  has  got  a 
diminished  quantity  of  common  to  proceed  upon, 
because  others  are  let  in  to  the  exercise  of  that 
right.  But  upon  that  part  of  the  case  he  has  a 
right  to  say,  "  I  represent  one  class  who,  under  a 
common  title,  hare  a  common  right  against  this 
person  who  is  interfering  with  my  class  ;  if 
anotlier  class  say  they  hare  got  similar  rights, 
but  different  rights  as  well,  I  say  I  do  not  want  to 
join  them,  because  their  rights  or  interests  may  be 
acquired  nnder  a  different  title ;  I  have  nothing  to 
do  with  them,  but  I  assert  my  rights  on  behalf  of 
my  own  class,  claiming  nnder  one  common  title 
as  against  a  wrongdoer  who  is  committing 
acts  which  are  a  grievance  against  the  whole  class . 
I  have  dwelt  upon  this  part  of  the  case  at  some 
length,  because  I  confess  I  felt  pressed  with  Mr. 
Jeescl's  objections  as  to  the  form  which  the  suit 
has  assumed.  I  think  the  form  has  been  extremely 
inconvenient,  but,  in  substance,  that  has  not  led  to 
any  material  difficulty  in  deciding  upon  the  case, 
or  in  dealiiiz  with  the  evidence.  No  doubt  the 
evidence  of  the  court  rolls  and  other  documentary 
evidence,  and  the  evidence  of  what  has  been  done 
since,  in  the  shape  of  acts  as  distinguished  from 
the  documentary  evidence,  has  had  to  be  sifted,  in 
order  to  see  in  whom  the  right  is.  There  have 
been  circumstances  which  no  doubt  might  have 
misled  the  plaintiff  into  believing  that  inhabitants 
generally  had  the  right  which  cannot  be  in  law 
Bostuned.  Therefore  the  court  is  obliged  to  find  a 
title,  which  I  can  find.  Being  of  opinion  that  there 
is  a  title  which  can  be  mamtained,  I  must  deal 
with  it  as  a  case  in  which  one  person  alone,  when 
it  cornea  to  a  hearing,  can  sustain  the  sait,  the 
other  persons  not  being  necessary  parties  to 
it.  I  nave  not  yet  noticed  the  evidence,  but 
several  thines  mentioned  in  it  are  beyond  all 
dispute.  I  think  the  evidence  of  Mr.  TViston,  the 
old  steward,  may  be  taken  as  conclusive  of  the 
case.  He  was  steward  from  1830  down  to  1862. 
He  has  been  there  for  that  length  of  time, 
and  be  says  that  theso  different  rights,  in 
BO  many  words,  have  been  exercised.    It  is  true  he 

fives  that  evidence  in  general  words,  but  I  do  not 
now  that  it  is  the  business  of  a  witness  for  the 
plaintiff  to  say  more  until  cross-examined.  There 
18  no  reason  a  priori  to  suppose  that  he  is  not 
speakiug  from  actual  knowledge,  which  is  the  only 
thing  that  he  ought  to  speak  from.  He  says  that 
so  lonj^  as  he  has  been  steward  that  has  been  done, 
which  is  said  by  the  entries  in  the  books  to  have 
been  done  before  his  time.  But  besides  that  there 
18  the  evidence  of  the  man  who  had  to  deal  with 


the  gravel,  and  certainly  his  evidence  was  very 
remarkable.  He  stated  that  in  deahng  with  the 
gravel  he  had  to  charge  those  persons  who  did  not 
reside  within  the  manor  certain  larger  prices  than 
he  did  the  persons  who  lived  within  the  manor,, 
including  these  freeholders  and  those  who  claimed 
nnder  them.  It  appears  that  he  charged  them 
what  was  really  no  more  than  a  fair  remuneration 
for  the  haulage  and  digging  of  the  gravel  which  he- 
sold  them.  Whoever  performed  that  office  for 
them  would  perfbrm  it  on  behalf  of  the  lord.  It 
makes  it  all  the  stronger  against  the  lord  that 
these  persons  had  the  privilege.  I  would  only 
remark,  further,  upon  this  subject,  that  I  do  not 
find  anv  evidence  m  the  rolls  of  the  use  of  this 
gravel  in  their  gardens.  I  prefer  to  use  the  Ion- 
g;uage  I  have  introduced  into  the  decree  in  that  re- 
spect, namely,  "  for  use  and  consumption  on  their 
said  lands  and  hereditaments."  That  is  all  I  need 
say  upon  that  part  of  the  case.  In  addition  to  the 
difficulties  I  have  already  mentioned,  I  find  another 
difficulty,  which  is  by  no  means  inconsiderable^ 
and  that  is  with  reference  to  what  has  taken  place 
between  these  parties.  This  is  a  case  singulariy 
unfortunate.  It  is  not  a  case  of  bare-faced  asser- 
tion of  right,  carried  on  to  the  last  on  the  fiart  of 
the  lord,  but  it  stands  thus :  the  lord  began,  nO' 
doubt,  by  making  encroachments  which  were 
highly  resented  by  a  great  many  people.  Mr. 
Betts,  among  other  persons,  was  concerned  in 
taking  active  steps  for  the  purpose  of  resenting 
these  encroachments.  Some  acts  were  done  which 
the  lord  would  have  a  right  to  complain  of,  and 
which  would  be  actionable,  in  case  the  lord  had  an 
absolute  right  to  the  land.  The  lord  seems  to  hove 
been  a  gentleman  who  had  purchased  this  land  for 
a  comparatively  small  price,  and  if  he  succeeded  in 
establishing  the  right  which  he  -now  daitns,  and  in 
depriving  everybody  else  of  their  rights,  he  would 
make  a  very  handsome  profit  by  the  transaction. 
There  is  nothing  to  be  very  much  admired  in  his 
conduct.  He  stands  much  in  the  same  position 
as  any  other  invader  of  rights  which  may  have- 
been  exercised.  He  seems  to  put  his  invasion 
of  right  on  the  same  footing  as  the  lord  did 
in  the  former  case.  He  savs: — "llere  is  all 
this  testimony  against  me  in  tnis  book,  as  well  as 
the  acts  which  nave  been  done ;  still,  everybody 
finds  it  very  difficult  to  say  that  he  has  eot  a  right 
at  all.  I,  as  the  lord,  can  come ;  nobody  can  dis- 
place me  nnless  he  makes  a  better  title  _  than 
mine."  So  far  as  that  went,  of  course,  he  is  en> 
tirely  wrong.  But  afterwards  there  was  an  attempt 
at  some  reasonable  arrangement  between  the  "par- 
ti«i.  Mr.  Betts,  amongst  others,  had  been  pro- 
ceeded against  in  an  action.  He  put  himself  into 
the  hands,  for  that  purpose,  of  solicitors,  who,  on 
behalf  of  the  parisnioners,  were  to  see  whether 
they  could  not  come  to  a  fiur  compromise  of  thoBS 
suits.  I  apprehend,  without  an  Act  of  Parliament, 
any  settlement  of  the  rights  of  the  different  TOTties 
would  have  been  absolutely  a  ■miscarriage,  v  estiy 
meetings  were  held,  at  which  Mr.  Betts  was  not  per- 
sonally present ;  but  I  must  hold  him  to  have  con- 
curred in  what  passed  at  those  meetings,  through 
the  medium  of  tnose  gentlemen  who  acted  for  him, 
for  this  reason,  that  a  part  of  the  stipulation  of  the 
whole  arrangement  was  that  the  actions  which  bad 
been  brought  against  him  should  be  discontinued 
without  costs.  At  that  time  all  these  rights  were 
in  dispute.  No  doabt  since  that  time  Mr.  Bettshas 
made  out  his  right.    But  undoubtedly  it  was  a  bene- 
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ficial  arrangement  for  Mr.  Betts,  at  the  time,  that  he 
should  not  nave  to  engage  in  such  expensive  litiga- 
tion as  would  be  necessary  for  the  purpose  of  defend- 
ing his  rights  in  a  suit  which  was  brought  by  the 
lord.  It  was  very  acceptable  to  him,  no  doubt,  as  it 
would  be  to  all  parties  so  circumstanced,  that  the 
suit  should  be  compromised  by  having  the  action 
discontinued.  That  was  done.  He,  having  the 
full  benefit  of  that  stage,  cannot  now  say  that  he 
is  not  to  be  bound  by  all  the  steps  taken  by  the 

fentlemen  who  took  part  in  the  negotiations  on 
is  hehalf,  with  a  view  of  procuring  the  discon- 
tinuance of  the  suit  against  him,  ana  of  which  he 
took  the  benefit,  for  he  was  liberated  at  once  from 
that  litigation.  Then  the  matter  went  on,  and  it 
proceeded  very  nearly  to  an  arrangement,  as  far  at 
the  law  would  allow  it.  The  lord  was  to  be  allowed 
to  enclose  a  definite  part  of  the  common,  but  he 
was  to  leave  a  certain  other  part  of  the  common. 
[His  Lordship  then  referred  to  the  terms  of  the 
proposed  agreement,  and  continued :]  I  think  it 
cannot  be  said  that  the  agreement  was  a  con- 
cluded agreement,  or  that  Mr.  Betts  was  not 
at  liberty  to  point  out  the  diiHculties  that 
there  were  in  the  way  of  it.  The  principal 
point  raised  by  the  contest  between  the  two 
parties,  which  ultimately  led  to  their  abandoning 
the  agreement,  was  not  so  much  the  difficulties 
which  existed,  as  the  fact  of  there  being  a  dispute 
as  to  what  was  to  be  done  with  regard  to  this  land 
which  was  to  bo  fenced ;  namely,  whether  there 
was  not  to  be  a  right  of  way  for  the  whole  parish 
through  this  piece  of  land  which  was  to  be  so  en- 
closedi  and  wnether  it  was  not  part  of  the  original 
Agreement.  A  dispute  arose  about  it  which  ended 
in  both  parties  saymg  that  the  agreement  should 
in  effect  be  rejected ;  at  all  events,  the  parishioners, 
and  Mr.  Betts  among  them,  said,  "  This  was 
always  a  part  of  our  arran^ment,  and  therefore 
we  will  go  on  upon  that  footing."  K I  had  to  de- 
termine upon  that  alone,  I  confess  I  should  have  a 
little  doubt  as  to  whether  that  was  part  of  the 
arrangement.  It  is  quite  clear  that  if  Mr. 
Thompson  so  understood  it  the  arrangement  was 
one  which  would  interfere  with  all  the  advantages 
which  he  proposed  to  himself,  because  it  would 
effect  a  separation  of  a  portion  of  the  property,  and 
there  would  be  a  public  right  of  way  through  the 
whole  of  it,  iutetfering  with  what  he  intended  to 
do  with  the  property.  It  is  hardly  possible  to 
believe  that  he  so  understood  it,  or  that  any 
agreement  with  such  a  term  in  it  could  be 
enforced  against  him ;  but  on  the  other  hand, 
it  is  equally  difficult  to  see  how  Mr.  Thompson 
could  by  any  proceedings  which  he  might 
have  instituted,  have  enforced  the  performance 
of  this  agreement  which  was  ultimately  come 
to.  He,  bowever,  proceeded  to  act  upon  it,  and 
commenced  building  in  1865.  Things  remained 
in  that  state  until  1868,  when  the  bill  was  filed. 
In  the  mean  time  this  inclosnre  had  been  erected 
round  this  piece  of  land  which  Mr.  Thompson 
thought  he  nad  acquired  a  property  over.  The 
arrangement  going  off,  the  present  bill  was  filed. 
I  have  no  doubt  Mr.  Thompson  denies  all  this, 
just  in  the  same  manner  as  the  defendants  did  in 
the  other  case.  Mr.  Betts  asked  by  his  bill  to 
have  the  inclosure  so  made  thrown  down  and  de- 
stroyed, and  the  Master  of  the  Bolls  has  given  him 
that  relief.  Upon  this  part  of  the  case  Mr.  Jessel 
asked  whether  Mr.  Betts  could  come  to  a  court  of 
«quity  for  relief  upon  the  lord  interfering  with  his 


rights,  and  insist  that  he  should  pull  down  that 
which  was  built  under  the  agreement  that  was 
come  to  J  instead  of  that  being  done  by  way  of  in- 
junction, should  he  not  be  left,  at  all  events,  to 
his  legal  remedy ;  can  that  which  was  built  three 
years  ago  now  be  ordered  to  be  pulled  down  by  a 
mandatory  injunction  on  the  part  of  the  court  P 
It  strikes  me  in  this  way.  If  the  agreement  had 
not  gone  off  from  no  fault  either  of  Mr.  Betts  on 
the  one  hand,  or  Mr.  Thompson  on  the  other,  the 
agreement  is  one  which  never  could  have  been  ar- 
ranged except  by  Act  of  Parliament,  because  all  the 
parties  interestedcould  not  possibly  have  been  other- 
wise bound.  Oneobjection  upon  this  part  of  the  case 
is,  that  this  is  not  a  bill  which  ought  to  be  filed  by 
Mr.  Betts,  on  behalf  of  himself  and  others,  because 
there  are  only  ten  freeholders.  I  take  it,  having 
rc^rd  to  the  subject  matter  of  the  suit,  there  is 
qmte  sufficient  to  justify  a  bill  of  this  kind.  Those 
ten  freeholders  were  not  all  bound.  Did  they  exe- 
cute this  agreement  ?  If  they  had  done  so,  Mr. 
Thompson  might  have  filed  bis  bill  to  enforce  it. 
But  tlie  truth  is,  that  all  parties  seem  to  have 
acquiesced  some  time  before  the  filing  of  the  bill,  in 
seeing  that  nothing  could  be  done.  Therefore  the 
matter  must  now  be  brought  to  an  issue  and  tried, 
for  no  other  remedy  could  be  devised.  When  the 
case  comes  to  be  determined,  I  am  obliged  to  hold 
that  Mr.  Betts  is  entitled  as  one  out  of  these  ten 
freeholders  to  sue  on  behalf  of  himself  and  the 
other  freeholders.  But  now  comes  what  is  really 
a  very  serious  point  to  be  considered — namely, 
what  IS  to  be  done  with  regard  to  the  costs  of  this 
suit  P  They  could  not  have  appealed  on  the  ques- 
tion of  costs  alone.  When  the  whole  case  is  before 
the  court,  it  is  enabled  to  see  in  what  a  singular 
position  the  case  stands  with  reference  to  the 
costs  of  this  litigation.  In  the  first  place  I  have 
had  some  difficulty  in  arriving  at  the  possibility  of 
helping  Mr.  Betts  after  striving  to  do  so  on  ac- 
count of  the  singular  course  of  pleading  and 
management  of  his  suit.  By  his  pleadings  he 
professes  to  act  on  behalf  of  himself  and  other 
inhabitant  freeholders  within  the  ambit  of  the 
manor,  whether  it  is  an  ancient  manor  or  not, 
and  whether  they  are  really  to  be  taken  as  pre- 
scriptive freeholders  of  the  manor  or  not.  I  hold 
that  I  can  only  give  relief  in  respect  of  the  rights 
claimed  by  Mr.  Betts  and  the  other  freeholders  in 
respect  of  what  is  at  present  the  manor.  It  is  by 
no  means  clear  to  me  that  some  expense  has  not 
been  incurred  in  that  respect.  Inaeed,  consider- 
able expense  has  been  incurred,  for  we  have  had 
maps  and  other  evidence  to  prove  what  was  the 
extent  of  the  former  ambit  of  the  manor.  Then  I 
have  to  consider,  secondly,  that  Mr.  Betts  seeks  to 
take  advantage  of  the  discontinuance  of  the  former 
suit.  The  former  suit  would  have  been  tried 
there  and  then,  if  it  had  not  been  for  this  arrange- 
ment. If  he  had  been  victorious  in  that  the  whole 
matter  would  have  been  settled.  Bat  instead  of  that, 
they  go  on  as  if  this  agreement  had  been  executed, 
and  Mr.  Thompson  incurs  the  expense  of  setting  up 
this  fence,  and  then  afterwards,  ticcording  to  the 
decree  of  this  court,  he  is  to  pull  it  all  down, 
although  it  was  erected  three  years  before  the  filing 
of  the  biU.  It  is  a  strong  remedy  whic'.i  Mr. 
Betts  is  seeking  at  the  bands  of  the  court,  for,  of 
course,  any  expense  that  Mr.  Thompson  may  have 
incurred  in  putting  up  the  wall,  or  in  taking  down 
the  wall,  is  entirely  thrown  away.  Mr.  Betts  may 
have  had  a  perfect  right  to  the  interlocutory  injunc 
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tion,bnt  Mr.  Thompson  did  not  ^re  up  his  right  to 
be  restored  to  the  potsition  iu  which  his  rights  might 
have  been  determined  at  once.  If  the  nction  had 
been  tried  a  very  different  state  of  things  might 
have  arisen.  I  think  that  Mr.  Thompson  has  been 
pat  to  a  great  deal  of  needless  expense  in  avarietv 
of  ways,  first,  in  baring  auestions  raised  which 
created  a  good  deal  of  dimcnlty  and  troable  in 
their  consideration,  and  nndonbtedly  some  expense 
with  regard  to  additional  cridencc  as  to  the  ambit 
of  the  ancient  manor ;  and,  secondljc,  he  has  been 
put  to  the  expense  of  building  the  wall  because 
Mr.  Betts  chooses  to  take  adyantsgc  of  an  attempt 
at  an  agreement  which  unhappily  afterwards  broke 
through.  I  think  the  Act  of  Parliament  which  I 
have  already  referred  to  enables  me  to  give  Mr. 
Betts  relief  upon  this  bill.  I  have  no  doubt  but 
that  for  the  Act  of  Parlianjent  my  judgment  would 
have  been  the  dismissal  of  his  biil,  either  with  or 
without  costs,  without  prejudice  to  his  filing  a  new 
one.  I  am,  however,  fortunately  able  to  set  the 
matters  ri^ht  as  between  the  parties  upon  the  pre- 
sent occasion.  But  where  I  do  find  tnat  it  might 
have  been  settled  three  years  before  the  bill  was 
filed  if  the  action  had  gone  on,  and  that  all  this 
blundering  has  caused  Mr.  Thompson  considerable 
expense  and  vexation,  I  think  I  am  justified  in 
varying  that  portion  of  the  decree  of  the  Master  of 
the  BoUs  which  directs  the  payment  of  the  costs 
by  the  defendant.  I  accordingly  vary  it  in  that 
respect,  and  I  think  I  ought  on  that  account  to 
give  no  costs  of  the  appeal. 

Solicitors  for  the  plamtiff,  Oadtden  and  TreherM. 

Solicitor  for  the  defendant,  H.  P.  Bird. 


Thurtday,  July  27. 
(Before  the  Lobds  Justices.) 
E»  parte  Melboukk  ;  Be  Mblboubn. 
Bankruptcy — Intpector  appointed  to  protect  teparcUe 
eitate — aeparcJe  adjudicaiion  agatnel  one  partiier 
—The  Bankruptcy  Act  1861. 
II.,  _  one  of  three  partnert,  wot  tmarcUely   adju- 
dicated a  bankrupt  wnder  the  Bankruptcy  Act 
1861.    Joint  eredifort  of  the  fii-m  proved  debt$ 
amounting  to    89,000?.,   ojmJ  two   of  the  joint 
crediiors    were    appointed   creditors     astigneet. 
The  separate  debts  amounted  to  not  more  than 
80001.    There  was  no  joint  eftate,  and  the  separate 
estate  only  amounted  to  38501. 
Under  these  cireunutamees  an  applicalimi  was  made 
on  behalf  of  almost  aU  the  separate  creditors,  that 
the  separate  creditors  might  be  at  liberty  to  appoint 
an  inspector  of  the  separate  estate  to  protect  their 
interests.    The  registrar  having  refused  the  appli- 
cation  ; 
Ileld,  upon  ap})eal,  that  the  application  ought  to  be 
granted,  but  upon  the  condition  that  tlie  inspector 
should  take  no  step  without  the  approval  of  the 
registrar. 
This  was  an  appeal  by  Mrs.  Melbonm,  the  widow 
of  George  Melboum,  a  bankrupt,  from  an  order 
made  by  Mr.  Eegistrar  Spring  Rice,  dismissing  an 
application  made  by  her  that  a  meeting  of  the 
separate  creditors  might  be  ordered  to  be  held, 
and  that  the  separate  creditors  who  had  already 
proved,  or  who  should  at    such  meeting  prove 
their  debts,  might  bo  at  liberty  to  appoint  an  in- 
spector or  inspectors  of  the  separate  estate  for  the 
purpose  of  protecting  the  intercsts  of  the  separate 
creditors. 


The  bankrupt  had  carried  on  business  in  part- 
narship  with  William  Lichtenbnrgh  and  B.  P. 
Tolson.  In  the  early  part  of  1869  he  was  sepa- 
rately adjudicated  a  bankmpt.  No  joint  a^udica- , 
tion  was  made.  On  the  5th  May  1869  separate  ere- 
ditors  of  the  bankmpt  proved  debts  amounting  to 
3l4i.  Is.  6d.,  and  joint  creditors  of  the  firm  proved 
debts  amounting  to  89,3141. 1«.  6d.  Two  at  tint 
joint  creditors  were  chosen  creditors'  assignees. 
On  this  occasion  Mrs.  Melboum  tendered  a  proof 
for  the  sum  of  62502.,  which  she  alleged  to  be  doe 
to  her  under  the  provisions  of  a  contract  entered 
into  upon  the  occasion  of  her  marriage  with 
the  bankrupt.  This  proof  was  not  {Emitted, 
and  Mrs.  Melboum  appealed  to  the  Lords 
Justices,  who  ordered  the  proof  to  be  admitted. 
The  hearing  of  this  appeal  is  reported  23  L.  T. 
Rep.  N.  S.  578 ;  and  L.  Rep.  6  Ch.  App.  64.  After 
this  the  bankmpt  died.  It  appeared  by  the  ac- 
counts which  he  had  filed,  that,  besides  the  debt 
to  his  wife,  he  owed  to  other  separate  creditors 
sums  amounting  altogether  to  16222.  6».  7d.  The 
separate  estate  had  produced  32502.,  but  there  was 
no  joint  estate.  From  an  affidavit  made  by  Mrs. 
Melboum's  solicitor  in  support  of  her  application, 
it  appeared  that  the  creditors'  assignees  oad  em- 
ployed an  accountant  to  investigate  the  affairs  of 
the  bankrapt's  firm,  and  that  they  had  out  of  the 
separate  estate  paid  the  accountant  a  sum  of 
6&U.  13«.  5d.  for  his  services,  and  that  they  had  in 
addition  to  this  set  aside  a  large  sum  for  costs. 

T.  E.  Win  slow  and  Ernest  Beed,  on  behalf  of  the 
appellant,  contended  that  the  court  had  jurisdiction 
to  make  the  order  asked  for,  in  support  of  irhich 
they  cited, 

Ea  parte  Miles,  2  Bo.  68 ; 

Bt  parte  Batson,  1  Ql.  A  J.  269 ; 

Km  parte  Dateson,  3  D.  A  Ch.  la ; 

Sx  parte  miton,  1 M.  D.  &  De  0. 310 ; 

and  they  further  argued  that  this  was  a  proper 
case  for  the  exercise  of  the  jurisdiction. 

De  Gcx,  Q.C.  and  Bagley,  on  behalf  of  the 
creditors'  assignees,  opposed  the  application,  and 
argrued  that  the  cases  cited  were  to  be  distinguished 
from  the  present  case,  because  in  those  cases  there 
had  been  joint  acyudications,  under  which  the 
separate  creditors  had  no  right  to  vote  in  the  choice 
of  assignees,  whereas  here  the  separate  creditors  had 
voted  equally  with  the  joint.  Moreover,  the  cases 
relied  upon  were  anterior  in  date  to  the  Bank- 
roptcy  Law  Consolidation  Act  of  1849,  which  in 
no  way  referred  to  the  previous  practice  of  appoint- 
ing inspectors.  As  that  Act  was  intended  to  form 
a  complete  code  of  practice  in  bankruptcy,  it  would 
have  mentioned  the  appointment  of  inspectors  if 
it  had  been  intended  tnat  the  old  practice  should 
continue  in  force.  At  any  rate,  no  instance  oould 
be  found  of  such  an  appointment  having  been 
made  since  the  passing  of  the  Bankruptcy  Act 
1861. 

T.  E.  Winslow  was  heard  in  reply. 

Lord  Justice  James  was  of  opinion  that  the 
court  still  had  jurisdiction  to  make  the  order 
asked  for.  In  the  cases  cited  the  jurisdiction  had 
been  exercised  because  there  was  a  conflict  of 
interest  between  a  majority  of  creditors  who  had 
chosen  the  assignees  and  a  minority  who  oould  not 
take  any  part  in  the  election.  The  same  principle 
which  led  to  the  exercise  of  the  jurisdiction  in 
those  cases  applied  to  the  present  case  ;  but  this 
jurisdiction  was  one  which  ought  to  be  exercised 
only  in  very  special  cases.    In  this  case  only  sepa- 
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rat«  estate  was  bein^  administered,  and  from  the 
amount  of  it  the  jomt  creditors  had  no  interest 
whatever  in  its  economical  administmtion.  The 
separate  creditors  almost  unanimously  asked  that 
an  inspector  of  the  separate  estate  might  be 
appointed  to  protect  their  interests.  His  Lord- 
uup  thought  tnat  the  application  should  be  acceded 
to,  and  the  appointment  made  at  the  expense  of 
the  estate.  But  it  would  not  do  to  allow  a  general 
roTing  inquiry  to  be  instituted,  ond  therefore,  in 
order  to  keep  the  proceedings  within  proper  limits, 
no  step  must  be  taken  by  the  inspector  without 
the  approval  of  the  registrar.  The  costs  would  be 
paid  out  of  the  estate. 

Lord  Justice  Melush  expressed  his  concurrence. 

Solicitors  for  Mrs.  Melboum,  Sole,  Tumer,  and 
Turner. 

Solicitors  for  the  creditors*  assignees,  Thomcu 
Mid  HoUams. 

July  29  and  Aug.  3. 
(Before  the  Lords  Justiccs.) 
Ex  parte  Wibk  ;  BeWiKR. 
The  Bankraptcy  Act  1869,  ««.  6,  7,  '>-Aet  of  bank- 
rupiey — Debtor' $  lumnwn*  —  Failure   to   secure 
alleged  debt  within  eeven  daya  or  three  weehi — 
Eniensiou  of  time  for  giving   $aeurity  — »  Act  of 
bankruptcy,  when  complete — Time  within  which 
petition  for  adjudication  mutt  be  presented — Rules 
22,  23,  24,  25.  41  of  Jan.  1870. 
A  debtor  (not  a  trader),  vpon  whom  a  debtor'*  sum- 
mons is  served,  commits  an  act  of  banhrnptey  if  he 
does  not  pay,  or  secure,  or  eompmind  for  the  debt 
to  which  the  summons  relates  within  three  weeks 
after  the  service  of  the  summons  upon  him,  not' 
withstanding  tlie  fact  that  he  has  applied  to  the 
court  to  dismiss  the  summons,  and  that  an  order 
has  been  made  extending  beyond  the  end  of  the 
three  tveeke  the  time  for  his  giving  security  for  the 
debt. 
No  adjudication  of  bankruptcy  can,    however,   be 
made  against  him  until  the  question  whether  the 
debt  demanded  is  really  due  has  be^n  determined. 
Consequetitly,  tlie  creditor  who  issued  the  debtor's 
summons  in  order  to  obtain  an  adjtulication  of 
bankruptcy  against  the  debtor,  founded  upon  the 
neglect  to  secure  tlie  debt  as  an  act  of  bankruptcy, 
■must  present  his  petition  within  «u!  months  after 
the  expiration  of  the  twenty-one  days  after  service 
of  the  summons. 
This  was  an  appeal  by  Mr.  Arthur  McNutt  Wier 
against  an  order  adjudicating  him  a  bankrupt,  made 
by  Mr.  Eegistmr  Pepys,  on  the  24th  Marcn  1871. 

The  petitioning  creditor  was  Mr.  John  Tucker, 
and  the  debt  claimed  was  in  respect  of  some  bills 
alleged  to  have  been  accepted  by  Mr.  Wier. 

l^e  alleged  act  of  bankruptcy  was  the  non- 
payment within  three  weeks  after  service  of  a 
debtor's  summons  of  a  debt  exceeding  501.,  the 
debtor  not  being  a  trader.  The  summons  was 
served  on  the  21st  July,  1870.  Within  the 
period  of  three  weeks  from  the  service  of  the  sum- 
mons the  debtor  made  an  affidavit  denying  the 
debt,  and  applied  to  the  registrar  to  dismiss  the 
summons,  and  obtained  an  order  from  the  registrar 
that,  if  on  or  before  the  12th  Aug.  1870,  he  gave 
the  usual  security  for  the  pwyment  of  the  debt  and 
costs,  all  proceedings  on  the  summons  should  be 
Btayfld  until  an  action  brought  to  recover  the  debt 
was  tried.  On  the  12th  Aug.  he,  by  consent  of 
the  petitioning  creditor,  obtained  a  further  order 


postponing  the  time  for  perfecting  the  seonrity 
until  the  19th  Aug.  No  security  was  ever  given, 
and  on  the  16th  Feb.  1871  the  petition  for  abjudi- 
cation was  presented,  and  the  adjudication  was 
made  as  above  stated  on  the  24th  March  1871. 

Be  Oex,  Q.C.,  Baghy,  and  CrachnaU,  on  behalf 
of  the  appellant,  contended  that  the  act  of  bank- 
ruptoy  was  completed  on  the  debtor's  neglecting 
to  pay,  secure,  or  compound  for  the  debt  before  the 
expiration  of  the  twenty-one  days  after  service 
of  the  summons.  The  petition  was  consequently 
presented  too  late,  as  it  was  then  more  than  six 
months  after  the  completion  of  the  act  of  bank- 
ruptoy.  If  this  was  not  the  right  construction  of 
the  Act  and  the  Bules,  it  woula  not  have  been  ne- 
cessarv  to  provide  by  rule  41  that  the  debtor 
should  not  oe  adjudged  a  bankrupt  during  a  stay 
of  the  proceedings  on  the  summons.  The  met  that 
the  debtor  was  compelled  to  commit  an  act  of 
bankruptcy  would  not  injure  the  debtor,  as  no 
creditor  other  than  the  creditor  who  issued  the 
summons  could  take  advantage  of  the  act  of  bank- 
ruptcy, and  no  adjudication  could,  be  made  at  his 
instance  until  the  validity  of  the  debt  which  he 
claimed  had  been  ascertained. 

Glasse,  Q.C.,  Ernest  Beed,  and  Everitt,  on  behalf 
of  the  petitioning  creditor,  argued  that  it  might 
be  a  most  serious  injury  to  a  solvent  man  to 
compel  him  to  commit  an  act  of  bankruptcy  be- 
cause he  did  not  pay  or  secure  a  debt  which  he 
did  not  owe.  If  that  was  the  result,  it  would  be 
useless  for  him  to  apply  to  the  court  to  have  the 
summons  dismissed.  The  court  must  have  an 
inherent  power  t«  grant  an  extended  time  for 
giving  security  for  the  debt,  and  the  form  of  the 
debtor's  summons  (No.  4)  in  the  schedule  to  the 
Bules  of  Jan.  1870  was  such  as  to  lead  the  debtor 
to  suppose  that  no  act  of  bankruptcy  would  be 
committed  if  he  gave  security  for  the  ^bt  pending 
the  trial  of  an  action.  If  the  action  was  decided 
in  favour  of  the  creditor,  still  he  could  not  safely 
receive  payment  of  his  debt,  for  he  would  do  so 
with  notice  of  an  act  of  bankruptcy.  They  cited : 
E*  parte  Johnson,  h.  Bep.  5  Ch.  App.  741 ;  23  L.  T. 
Bep.  N.  8. 291 ; 
and  referred  to 

Bales  22, 23,  24,  25  of  Jan.  1870. 

Bagley,  was  heard  in  reply. 

The  judgment  of  the  court  was  reserved  until 
Aug.  3,  when  it  was  delivered  by 

Lord  Justice  Melush,  who  stated  the  facts  as 
above,  and  then  said:  The  question  is,  was  the 
petition  presented  within  six  months  of  the  com- 

Eletion  of  the  act  of  bankruptcy?  If  the  act  of 
ankruptoy  was  complete  on  the  expiration  of 
three- weeks  from  the  service  of  the  summons,  the 
petition  for  adjudication  was  too  late,  but  if  the 
act  of  bankruptcy  was  not  complete  until  the 
debtor  made'  default  in  giving  security  in  com- 
pliance with  the  order  ot  the  registrar,  the  peti- 
tion for  adjudication  was  in  time.  The  6th  sub- 
section of  the  6th  section  of  the  Act  of  1869 
describes  the  act  of  bankruptoy  as  follows :  "  That 
the  creditor  presenting  the  petition  has  served 
in  the  prescribed  mnnner  on  the  debtor  a 
debtor's  summons  requiring  the  debtor  to  pay  a 
sum  due  of  an  amount  of  not  less  than  50?.,  and  the 
debtor,  being  a  trader,  has  for  the  space  of  seven 
days,  or,  not  being  a  trader,  has  for  the  space  of 
three  weeks,  succeeding  the  service  of  such  sum- 
mons, neglected  to  pay  such  sum,  or  to  secure 
or  compound  for  the  same."    The  effect  of  that 
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section,  unless  qualified  by  some  subsequent  sec- 
tion or  by  the  rules,  scema  to  us  to  be  that  if 
a  person  who  is  really  indebted  to  another  in  a 
sum  exceeding  502.  is  served  with  a  summons, 
and  does  not  pay,  or  secure,  or  compound  for  the 
debt  within  three  weeks  from  the  service  of  the 
summons,  the  act  of  bankruptcy  is  complete  on 
the  expiration  of  the  three  weeks.  We  think  that 
if  a  person  who  is  really  indebted  does  npt  pay,  he 
neglects  to  pay  within  the  section.  It  is  argued, 
however,  that  this  section  is  modified  by  the  7th 
eejtion,  the  latter  part  of  which  is  as  follows : — 
"  Any  debtor  served  with  a  debtor's  summons  may 
apply  to  the  court,  in  the  prescribed  manner 
and  within  the  prescribed  time,  to  dismiss  such 
summons,  on  the  ground  that  he  is  not  in- 
debted to  the  creditor  serving  such  summons,  or 
that  he  is  not  indebted  to  auch  amount  as  will 
justify  such  creditor  in  presenting  a  bankruptcy 
petition  against  him ;  and  the  court  may  dismiss 
the  summons  with  or  without  costs,  if  satisfied 
with  the  allegations  made  by  the  debtor,  or  it  may, 
upon  such  security  (if  any)  being  given  as  the 
court  may  require  for  payment  to  the  creditor  of 
the  debt  alleged  by  him  to  be  due,  and  the  costs  of 
establishing  such  debt,  stay  all  proceedings  on  the 
summons  for  such  time  as  will  be  required  for 
the  trial  of  the  question  relating  to  such  debt." 
This  section  unquestionably  enables  the  debtor,  if, 
in  compliance  with  the  rule  he  makes  an  affidavit 
denying  the  debt,  to  obtain  the  decision  of  the 
registrar,  and  if  the  registrar  decides  against  him 
and  he  gives  security  if  required,  the  decision  also 
of  a  competent  court  as  to  the  existence  of  the 
debt,  and,  although  the  section  does  not  in  terms 
say  how  or  when  the  proceedings  in  bankruptcy 
arc  to  be  stopped,  it  is  certainly  absurd  to  sup- 
pose that  the  proceedings  in  bankruptcy  are  to 
go  on  until  the  question  whether  there  is  or  is  not 
a  debt,  has  been  determined.  Now  this  object 
may  be  attained  either  by  holding  that  where  an 
application  is  made  to  the  court  within  the  twenty- 
one  days  to  dismiss  the  summons  the  completion 
of  the  act  of  bankruptcy  is  postponed  until  that 
application  has  been  disposed  ot,  or  bv  holding 
that  though  an  act  of  biuikruptcy  has  been  com- 
mitted, if  there  is  a  real  debt  to  the  prescribed 
amount,  no  petition  for  an  abjudication  can  be 
presented,  or  by  holding  that  though  an  act  of 
bankruptcy  has  been  committed,  and  though  a 
petition  for  adjudication  may  be  presented,  yet 
that  no  order  of  adjudication  can  be  made,  we 
do  not  think  that  any  other  section  of  the 
Act  throws  any  material  light  upon  the  proper 
construction  of  this  section,  and  if  the  question 
had  depended  upon  the  Act  alone  we  should 
have  had  great  doubt  what  the  proper  construction 
was ;  but  we  are  of  opinion  that  where  the  con- 
struction of  the  Act  is  ambiguous  and  doubtful  on 
any  point,  recourse  may  be  had  to  the  rules  which 
have  been  made  by  the  Lord  Chancellor  under  the 
authority  of  the  Act,  and  if  we  find  that  in  the 
rules  any  particular  construction  has  been  put  on 
the  Act,  that  it  is  our  duty  to  adopt  and  follow 
that  construction.  There  are  several  roles  relating 
to  a  debtor's  summons,  but  those  rules  do  not 
appear  to  us  to  afford  any  material  assistance  in 
determining  the  question  now  before  us.  Beliance, 
however,  was  placed  on  the  41st  Rule,  which  is  as 
follows  : — "  A  debtor  shall  not  be  adjudged  bank- 
rupt on  a  petition  in  which  the  act  of  bankruptcy 
stated  to  have  been  committed  by  him  is  that  the  I 


debtor  has  neglected  to  pay,  secure,  or  compound 
with  the  petitioner  a  sum  mentioned  in  a  debtor's 
summons,  within  seven  days  or  three  weeks,  as 
the  caso  may  be,  where  such  debtor  shall  have 
applied  for  the  dismissal  of  such  summons,  until 
alter  the  hearing  of  the  application,  or  where  the 
summons  has  been  dismissed,  or  during  a  stay  of 
the  proceedings  thereon."    Now,  this  rule  in  sub- 
stance lays  down  that  if  an  application  is  made  to 
the  court  within  the  twenty-one  days  to  dismiss 
the  summons,  the  debtor  sliall  not  be  adjudged  a 
bankrupt  until  that  question  has  been  determined, 
and  then  only  if  it  is  determined  against    the 
debtor,  and  seems  to  us  manifestly  to  assume  that 
an  act  of  bankruptcy  may  have  been  committed, 
and  a  valid  petition  for  adjudication  presented, 
before  the  Court  of  Bankruptoy  has  determined 
whether  the  debtor's  summons  ought  or  ought  not 
to  be  dismissed ;  because  if  no  act  of  bankruptoy 
could  have  been  committed,  or  no  valid  petition  for 
adjudication  presented,  it  was  wholly  unnecessary 
to  provide  that  the  debtor  should  not  be  adjudi- 
cated a  bankrupt.    Beliance  on  the  other  side  was 
placed  on  the  form  of  the  debtor's  summons,  an*d 
It  was  said  that  this  form  was  so  framed  as  to  lead 
the  debtor  to  believe  that  if  he  made  an  affidiivit 
denying  the  debt,  and  applied  to  the  court  to  dis- 
miss the  summons,  he  would  not  commit  an  ast  of 
bankruptcyat  the  end  of  the  twenty-one  days.  We 
think,  however,  that  this  form  is  quite  consistent 
with  the  construction  we  have  put  on  the  41st 
rale,  and  that  it  only  holds  out  to  the  debtor  that 
he  will  not  be  adjudicated  a  bankrupt,  and  does 
not  hold  out  to  lum  that  he  will  not  commit  an 
act  of  bankruptcy  if  he  really  owes  the  debt,  and 
does  not  pay  it  within  the  twenty-one  days.    It 
was  also  argued  that  if  an  act  of  bankruptcy  was 
committed  m  all  cases  at  the  end  of  the  three 
weeks  the  creditor  afterwards  could  not  safely  re- 
ceive payment  of  the  debt,  because  he  would  re- 
ceive it  with  notice  that  an  act  of  bankruptoy  had 
been  committed,  and  that  if  the  debtor  was  after- 
wards adjudicated  a  bankrupt  on  the  petition  of 
another  creditor,  the  title  of  the  trustee  would  relate 
back  to  the  act  of  bankruptoy  which  was  completed 
at  the  expiration  of  the  twenty -one  days.  We  do  not 
think  this  consequence  would  follow.    When  the 
debt  is  paid  the  act  of  bankruptcy  committed  at 
the  expiration  of  the  time  mentioned  in  the  debtor 
summons  ceases  to  be  an  act.  of  bankruptoy  on 
which  the  debtor  can  be  adjudicated  a  bankrupt^ 
and  we  think  it  at  the  same  time  ceases  to  be  au 
act  of  bankruptcy  to  which  the  title  of  the  trustee 
can  relate  back  under  the  11th  section.    On  the 
whole,  we  are  of  opinion  that  in  this  case  the  peti- 
tion for  an  adjudication  was  presented  too  latc^ 
and  that,  consequently,  the  order  of  the  registrar 
must  be  reversed  and  the  bankruptoy  petition 
dismissed,  and  that  the  petitioning  creditor  most 
pay  Mr.  Wier's  costs  of  opposing  the  petition  in 
the   court  below.     If,  moreover,  Mr.  Wier  will 
undertake  to  bring  no  action  on  account  of  his 
having  been  adjudicated  a  bankrupt,  we  think  he 
should  also  have  his  costs  of  this  appeal,  and  that 
the  costs  both  in  the  court  below  and  of  this 
appeal  should  be  taxed  as  between  solicitor  ancl 
client. 

Solicitor  for  Mr.  Wier,  Foster. 

Solicitor  for  the  petitioning  creditor,  A.  BeddaH- 
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Tub  Attoknet-Genbral  v.  The  Castlkfoud  Local  Boakd  of  Health. 


[EOLLS. 


Tuesday,  Aug.  1. 
(Before  the  Lords  Justices.) 

The  Aitornby-Geheral  v.  The  Castle; oro  Local 

Board  oi  Health. 
Praedee — Bill  and  infminaiion — Special  order  to 
amend — Affidavit  in  stipport  of— By  wJwm  to  be 
made — Consolidated  Order  ix. — Btiks  14  ami  16. 
AUhoiigh  tlte  Consolidated  Order  ix.,  by  rules  Hand 
16,  requires  that  a  special  order  to  ainend  eJuiU 
iwt  be  granted  unless  npon  affidavit  of  the  plaintiff 
and  his  solicitor  that  tlie  amendments  have  been 
approved   by  counsel,  and  are  ttot  intended  for 
vexation  or  delay,  and  not  by  the  solicitor  alone, 
unless  the  plaintiff  is  unable  to  join  therein,  the 
rule  does  not  apply  to  the  case  of  informaiimt  and 
bill,  in  respect  ofivhich  such  special  order  may  be 
obtained  on  the  affidavit  of  the  solicitor  alone, 
wltere  the  proposed  amendments  have  been  ap- 
proved and  signed  by  the  Attomey-Oeneral. 
This  was  an  appeal  by  the  defendants  against  an 
order  of  Bacon,  V.C. 

The  snit  was  an  information  and  bill  to  restrain 
the  defendants  from  creating  a  public  nuisance  and 
from  discharging  sewage  from  their  drains  into  a 
brook  which  flows  into  the  river  Aire,  so  as  to 
pollute  the  brook  or  river  as  they  passed  through 
and  along  the  lands  of  the  plaintiff,  the  Earl  of 
Mezborough,  so  as  to  be  an  annoyance  to  him  or 
injurious  to  the  health  of  the  public. 

The  information  and  bill  were  filed  on  the  18th 
June  1870;  the  answer  on  the  17th  Oct.,  and  it 
became  sufficient  on  the  29th  Nov.  The  common 
order  to  amend  was  nerer  applied  for,  but  after  the 
ttme  for  obtaining  it  had  long  expired  a  summons 
was,  on  the  2nd  March  1870,  taken  out  on  behalf 
of  the  relator  and  plaintiff  for  leave  to  amend, 
and  the  application  was  adjourned  from  chambers 
into  Court.  The  application  was  supported  by  an 
iffidavit  of  the  relator's  and  plaintiff's  solicitor,  in 
which  he  stated  that  the  amendments  had  been 
settled,  approved  and  signed,  by  counsel,  and  that 
tiie  draft  of  the  amended  information  had  also  been 
approved  and  signed  by  the  Attorney-General ; 
and  he  deposed  that  the  amendments  were  not 
intended  for  the  purpose  of  delay  or  vexation,  but 
because  the  same  were  considered  to  be  material 
for  the  case  of  the  relator  and  plaintiff. 

The  16th  role  of  the  9th  Consolidated  Order 
{Hrovides  that  such  affidavits  as  are  mentioned  in 
the  14th  and  loth  rules  of  that  order  shall  be  made 
hj  the  plaintiff  and  his  solicitor,  or  by  the  solicitor 
Mone  in  case  the  plamtiff,  from  bemg  abroad  or 
otherwise,  is  unable  to  join  therein.  And  the  14th 
of  these  rules  provides  that  a  special  order  to 
■mend  shall  not  be  granted  without  an  affidavit 
substantially  to  the  effect  of  that  which  the  plain- 
tiff's solicitors  had  filed  in  the  present  case. 

Upon  the  ground  that  that  affidavit  was  by  the 
solicitor  alone,  there  being  no  such  ground  as  the 
order  contemplat'CS  for  the  plamtiff  himself 
Bot  joining  therein,  tiie  defendants  opposed  the 
irammons,  but  at  the  hearing  Bacon,  V.C.  said: 
I  cannot  say  that  the  affidavit  is  not  a  sufficient 
oomphance  with  the  order.  The  rule  requires 
that  the  plaintiff  should  make  such  an  affidavit 
aa  it  specifies.  But  here  there  is  no  plaintiff. 
It  is  admitted,  and  cannot  be  disputed,  that  the 
mle  does  not  af^lyto  a  simple  information,  and 
the  record  before  me  is  an  information,  though 
it  is  also  a  bill.  But  it  is  one  record,  and  if  it  were 
ao  information  only,  the  sc^oitor's  affidavit  would 


be  sufficient.  Whv  is  it  not  sufficient  even  within 
the  terms  of  the  orders,  if  made  by  the  solicitor  alone 
in  the  case  of  an  information  and  bill  P  His 
Honour  accordingly  held  that  the  affidavit  was 
sufficient,  and  gave  liberty  to  amend. 

From  that  decision  the  defendants  appealed. 

Eddis,  Q.C.  and  Francis  Webb  supported  the- 
appeal,  distinguishing  a  bill  and  information  from  a 
simple  information,  and  referring  to 

Christ's  Hospital  v.  Qrainger,  1  Phil.  634; 

The  Atlorney-Qeneml  v.  The  Corporation  of  Londony 

13  Bear.  313 ; 
The  Att(ymey-General  v.  Walieman,  15  Sim.  358 ; 
The  Cathohc  Pubhshing    Company  v.  Wyman,  II 
W.  B.  899  i  7  L.  T.  Eep.  N.  S.  848. 

Kay,  Q.C.  and  Vaughan  Haimhins,  who  appeared 
to  support  the  order,  were  not  called  on. 

Lord  Justice  Jambs  said : — ^This  is  an  applica- 
tion which  is,  in  the  highest  degree,  tecnnical, 
and  I  think  it  ought  not  to  succeed.  The  Vice- 
Chancellor  was  of  opinion  that  the  rule  does- 
not  appl^  to  an  information;  that  is  to  say, 
that  an  information  may  be  amended  upon  aa 
affidavit  made  by  the  Attorney-General's  solicitor. 
It  is  only  reasonable  to  suppose  that  the  Attorney- 
General  would  not  lend  himself  to  anything  intro- 
duced for  the  purpose  of  delay,  or  anything  which 
could  have  been  in  any  way  objectionable.  Then, 
if  the  Attorney-General  is  entitled  to  have  his  in- 
formation amended,  not  upon  his  own  affidavit,  for 
be  cannot  make  an  affidavit,  he  is  entitled  to 
have  it  amended  on  the  affidavit  <^  bis  solicitor. 
His  right  cannot  be  affected,  it  seems  to  me,  by  the 
fact  that  he  has,  for  the  convenience  of  the 
parties,  chosen  to  join  with  somebody  who 
has  a  private  wrong  connected  with  a  public 
wrong.  The  plaintiff  may  not  choose  for 
some  reason  to  make  an  affidavit,  but  the 
Attomey-Greneral  has  a  right  to  have  the  in- 
formation put  in  the  right  form,  and,  having; 
that  right,  I  do  not  think  he  can  lose  it,  because- 
the  plaintiff,  for  any  reason  in  the  world,  does  not 
choose  to  join  in  the  affidavit.  After  all,  his  non- 
joining  is  the  merest  matter  of  form.  If  it  wa» 
wanted  at  all,  it  is,  as  has  been  suggested  here,  for 
the  purpose  of  cross-examining  him ;  but  this  is  & 
time  when  no  cross-examination  could  be  had  for 
amy  effective  purpose  in  the  suit.  I  am  only  glad 
that  the  defendants  are  not  able  to  make  that  suit 
so  vexatious  as  it  would  be  made  by  cross-examin- 
ing a  man  upon  such  an  affidavit.  In  my  opinion 
the  order  of  the  Vice-Chancellor  is  right. 

Lord  Justice  Mellish  said : — I  am  of  the  same 
opinion. 

Solicitors  for  the  appellants,  Svoawn  and  Oo. 

Solicitors  for  the  relator  and  plaintiff,  Duncan 
and  Mmion. 


BOUOS  COUB.T. 

Beported  I7  B.  Put,  Eiq.,  Barristar-«t-I«v. 

Saturday,  July  8. 

Parry  v.  Bobebis. 

Will — Condition  requiring  residence— Minointy.  _ 
A  testator  after  giving  a  life  estate  therein  to  hit 
wife  devised  certain  real  estate  to  trustees  upon 
trust  after  lUs  v^ife's  death  to  allow  his  grandson 
to  receive  the  rents  and  profits  thereof  during  Mb 
life  upon  condition  that  he  should  reside  for  two 
eeiendar  tnonths  in  each  year  at  the  inansion 
house  on  tJie  estate,  and  in  ease  his  said  grandson 
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Fabky  v.  Robekts. 


[Rolls. 


(lid  not  comply  loUh  that  condition,  ilien  the  rentt, 
^c,  should  go  over  as  if  he  were  actually  dead, 
and  after  the  grandson's  decease  the  testator 
directed  his  trtistees  to  liold  the  estate  upon  ti-ust 
/or  his  grandson's  first  and  other  sons  successively 
in  tail  general.  And  lie  declared  it  to  be  hi*  toiJl 
tluxt  in  case  his  said  grandson  or  any  oilier  per- 
son who  should  become  entitled  to  tlie  estate  under 
the  limitations  of  the  will,  should  not  reside  at  {he 
mansion  liouse  during  two  calendar  monlhs  in 
eath  year,  tlie  estate  of  every  person  by  whom  such 
default  should  be  made  should  become  void  as  if 
lie  were  actually  dead. 
The  grandson  died  in  tlie  widow's  lifetime. 
Held,  that  the  condition  requiring  residence  was  not 
binding  on  or  applicable  to  tlie  grandson's  eldest 
ton,  who  was  now  tenant  in  tail  in  jiossession ;  atid 
have  was  given  to  him  to  let  tlie  mamion  liouse 
during  his  minority.  » 

Pjitition. 

By  his  will,  dated  the  28th  Nov.  1839,  Robert 
Lloyd,  after  reciting  that  ho  iras  then  seised  in 
fee  simple  of  the  capital  messuage  with  thn 
demesne  and  other  lands  and  hereditaments  there- 
unto belonging,  called  Tregayau,  and  also  of  divers 
other  lands  and  hereditaments  situate  in  the 
counties  of  Anglesey  and  Carnarvon,  devised  the 
said  lands  to  trustees  upon  trust  for  his  wife, 
Ellen  Lloyd,  during  her  life,  and  after  her  death 
upon  certain  trusts  in  favour  of  his  children  and 
remoter  issue  by  the  said  Ellen  Lloyd,  and  after 
the  failure  or  determination  of  these  trusts  (which 
event  happened,  as  the  testator  left  no  issue 
by  his  wife)  upon  trust  that  the  trustees  should 
permit  the  testator's  grandson,  Robert  Lloyd 
JoucB  Parry  and  his  assigns  to  receive  the  rents 
and  profits  of  the  said  tends  and  hereditaments 
duriug  his  life,  Provided  always,  and  the  testator's 
will  was,  that  the  said  Robert  Lloyd  Jones  Parry 
should  only  receive  the  said  rents  and  profits 
during  his  life  upon  the  express  condition  that  the 
said  Robert  Lloyd  Jones  Parry,  when  he  should 
have  become  entitled  in  possession  under  the  limi- 
tations aforesaid,  should  reside  at  his  said  house 
at  Tregayan  at  least  for  two  calendar  months  in 
every  year,  and  keep  constantly  in  the  said  house 
three  women  servants,  each  to  be  not  less  than 
sixteen  years  of  age,  and  two  men  servants  as 
therein  more  particularly  specified.  And  the  tes- 
tator did  tbereoy  expressly  declare  and  direct  that 
in  case_  his  said  grandson  did  not  comply  with 
and  strictly  observe  such  conditions,  then  the  Ufe 
estate  thereinbefore  limited  to  him  should  cease, 
and  the  said  rents  and  profits  should  be  enjoyed 
in  like  manner  as  if  his  said  grandson  were 
actually  dead;  and  from  and  immediately  after 
his  decease  upon  trust  for  the  first,  second, 
third,  fourth,  and  all  and  every  other  the  son 
and  sons  of  his  said  grandson  severally  and  suc- 
cessively according  to  seniority  in  tail  general,  and 
in  default  of  such  issue  upon  trust  for  the  first, 
second,  third,  fourth,  and  all  and  every  other  the 
daughter  and  daughters  of  bis  said  grandson, 
severally  and  successively,  according  to  seniority 
in  tail  general,  with  divers  remainders  over.  Pro- 
vided always,  and  the  testator's  will  was,  tiat  his 
said  grandson,  Robert  Lloyd  Jones  Parry,  and  his 
issue,  and  every  other  p>er8on  who,  by  virtue  of 
the  limitations  thereinbefore  contained,  should 
become  entitled  to  the  possession  or  to  the  receipt 
of  the  rents  and  profits  of  the  said  messuages, 
lands,  and  hereditaments  should,  within  twelve 


months  after  becoming  so  entitled,  procure  the 
sovereign's  Royal  letters  of  licence  to  assume  and 
take  the  surname  of  "  Llovd"  only,  and  to  bear  his 
arms,  and  should  take  ana  bear  such  surname  and 
arms  accordingly.  Provided  also,  and  his  will 
further  was,  ihai,  in  case  the  said  Robert  Jones 
Lloyd  Farry,  or  any  such  other  person  as  afore- 
said, should  refuse  or  neglect  to  procure  such 
licence,  to  assume  and  take  the  surname  of  "  Lloyd" 
only  and  bear  his  arms,  and  take  and  bear  such 
surname  and  arms  accordingly,  or  should  not 
reside  at  his  house  in  Tregayan  for  two  calendar 
months  in  every  year  as  aforesaid,  and  keep  con- 
stantly  such  three  women  servants  and  two  men 
servants  as  aforesaid,  &c.,  then  and  in  either  of 
the  said  cases  the  estate  of  every  or  any  person  by 
whom  such  refusal,  neglect,  default,  or  omission 
should  be  made  in  all  or  either  of  the  particulars 
aforesaid,  should  become  void  as  to  such  person 
respectively  being  a  tenant  for  life,  as  if  he  or  she 
were  actually  deaid  without  issue  inheritable  to  his 
or  her  estate  tail,  but  so  that  the  cesser  or  deter- 
mination of  the  estate  of  any  such  tenant  for  life 
should  not  exclude,  prejudice,  or  affect,  any  of  the 
contingent  remainders  thereinbefore  limited  to  his 
or  her  respective  sons  or  daughters,  but  that  im- 
mediately after  such  cesser  or  determination  of 
such  preceding  estate  for  life,  and  during  the  sus- 
pense or  contingency  of  such  expectant  remainder  or 
remainders,  the  saia  trustees  or  trustee  for  the  time 
being  should  receive  and  apply  the  rents  and 
profits  which  would  have  belonged  to  such  tenant 
tor  life  if  such  cesser  or  determination  had  not 
taken  place,  unto  the  person  or  persons,  and  for  the 
intents  and  purposes,  and  in  the  manner  to,  for,  and 
in  which  the  same  rents  and  profits  would  b  3  or  have 
been  payable  or  applicable  under  and  by  virtue  of 
the  limitations  therein  contained  in  case  such  tenant 
in  tail  were  actually  dead. 

The  testator  died  in  Jan.  1846,  and  his  widow 
entered  into  and  continued  in  possession  of  the 
lands  and  hereditaments  devised  by  the  will  up  to 
the  time  of  her  decease,  which  took  place  on  the 
25th  Dec.  1870. 

Robert  Jones  Lloyd  Parry  died  in  the  widow's 
lifetime,  leaving  issue  one  son  and  two  daughters, 
and  on  the  widow's  death,  his  son  Thomas  Edward 
John  Jones  Parry,  became  entitled  to  the  first 
vested  estate  of  inneritance  as  equitable  tenant  in 
tail  in  possession  of  the  lands  and  hereditaments 
devised  by  the  will. 

The  present  petition  was  presented  by  Thomas 
Edward  John  Jones  Parry,  who  was  now  an  infant 
of  the  age  of  fourteen  years,  by  Mary  Isabella  Jones 
Parry,  his  mother  and  next  friend,  praying  that  if 
the  court  should  be  of  opinion  that  the  proviso  or 
condition  in  the  will  requiring  residence  at  the 
mansion  house  at  Tregayan  during  two  calendar 
mouths  in  each  year  was  not  binding  on  or  applicable 
to  the  petitioner  or  his  estate  and  interest  under 
the  will,  directions  might  be  given  for  letting  the 
said  mansion  house  and  grounds  of  Tregayan 
during  the  minority  of  the  petitioner. 

Sir  Richard  BaggaUay,  Q.  C.  and  Tawp,  in  sup- 
port of  the  petition,  submitted  that  the  proviso 
requiring  residence  at  Tregayan,  if  at  all  applic- 
able to  the  petitioner,  was  at  least  not  binoing 
upon  him  during  his  minority. 

Sandys  for  the  respondente,  the  trustees  of  the 
will. 

Lord  RoKiLLT  said  that  he  was  of  opinion  that 
the  proviso  in  the  will  requiring  residence  at  the 
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mansion  house  at  Tregayan  duriug  two  calendar 
months  in  every  year  was  not  binding  or  applic- 
able to  the  petitioner  or  his  estate  under  the  will, 
at  least  daring  his  minority.  He  would,  therefore, 
make  an  order  that  the  petitioner  or  the  respon- 
dents should  be  at  liberty  to  lay  proposals  before 
him  in  chambers  as  to  the  letting  of  the  house 
daring  the  minority  of  the  petitioner. 

Solicitors  for  the  petitioner,  Gregory,  BwccUffe 
Rotccliffe,  and  Bawle,  for  NicltoUon  and  White, 
Warrington. 

Solicitors  for  the  respondents,  Sharp  and  UUi- 
thome,  for  (keen  and  Uohei-U,  Llangefni.  Anglesey. 


Jtilif  19  and  21,  and  Atig.  4. 

Babtlett  v.  Bees. 

Practice — Foreclosure — Dispute  hetioeen  de/cndunts 

— Form  of  decree — Crown. 
Jn  a  *uit  for  foreclosure  hy  first  motigagee  against  a 
number  of  sithseqiicnt  mortgagees  and  judgment 
creditors,  there  being  a  dispute  between  tlic  co- 
defendants  : 
Held,   that  the  decree  should  not  name  successive 
days  for   redemption,  but  that    a    day  certain 
ehould  befijccd  for  all  or  any  oftlie  defendants  to 
redeem  or  be  foreclosed. 
In  sudi  a  suit,  wlien  tlio  mortgagor  has  been  con- 
victed of  felony,  the  court  cannot  tnalce  a  decree 
for  foreclosure  against  the  Crown,  but  will  order 
a  sale,  although  it  has  no  jurisdiction  to  direct  tlte 
Crown  to  convey. 
Tuis  was  a  foreclosure  suit. 

In  Dec.  1860  the  plaintiff  advanced  to  Mr. 
"William  Boupell  the  sum  of  23,000i.,  the  repay- 
ment of  which  was  secured  to  him  by  several 
indentures  of  mortgage,  dated  the  27th  Dec.  1860 ; 
and  in  June  1861  he  advanced  a  farther  sum  of 
•1500Z.  on  the  security  of  a  mortgage  dated  the  20th 
Jane  1861. 

The  whole  of  the  principal  sums  of  23,000{.  and 
15001.,  with  some  arrears  of  interest  being  still 
due,  the  plaintiff  instituted  the  present  suit  in  1863, 
making  a  number  of  subsequent  mortgagees  and 
judgment  creditors,  and  the  trustees  of  a  cesluis 
que  trust  claiming  under  a  settlement  which  hsA 
Been  executed  by  William  Boupell,  defendants,  and 
praying  that  they  might  be  ordered  to  p>ay  the 
amount  due  to  the  plaintiff  by  a  short  day  to  be 
appointed,  or  might  be  absolutely  foreclosed. 

The  mortgagor  having  been  convicted  of  felony, 
the  Attorney-General  was  also  made  a  defendant. 
Jeatel,  Q.  C.  and  f  oiet-  for  the  plaintiff. 
Fooks,  Q.  C.  and  C.  A.  Holmes,  for  the  defendant 
Bees,  who  had  acted  as  solicitor  for  the  mortgagor. 
Bought  to  establish  a  charge  for  costs  on  part  of 
the  mortgaged  property,  but  his   Lordship  said 
that  it  was  a  dispute  between  co-defendants,  and 
that  he  conld  not  go  into  it.    They  cited 
Jyuherle]/  v.  Day,  14  Beav.  9. 
Bouihgaie,  Q.C.,  MoiUa^ue  Cookson,  Chiity,  and 
Sangster  Qreen  for  other  defendants. 
Hemming  for  the  Attorney-General. 
The  case  of  Edwards  v.  Martin  (7  W.  B.  30)  was 
cited,  where  Kinderslev,  V.C.  made  a  decree  which, 
omitting  names  and  ngures,  was  in  these  words  : 
And  let,  upon  the  defendants  or  any  or  either  of 
them  ftaying  unto  the  said  plaintiffs  what  shall  be 
certified  to  be  the  amount  so  remaining  due  to 
them  within  six  months  after  the  chief  clerk  of 
the  judge  to  whose  court  this  cause  is  attached 


shall  have  mode  his  certificate,  at  such  time  and 
place  as  shall  be  thereby  appointed,  the  said  plain- 
tiffs convey  the  said  premises  comprised  in  the  said 
mortgage  securities,  dated,  &c.,  free  and  clear  of 
and  from  all  incumbrances  done  by  them,  or  by  the 
said  late  plaintiff,  and  deliver  up  all  deeds  and 
writings  in  their  or  either  of  tneir  custody  or 
power  relating  thereto,  upon  oath,  to  the  said 
defendants,  or  to  such  of  tnem  as  shall  so  redeem 
the  said  plaintiffs,  such  conveyance  to  be  settled 
by  the  said  judge  in  case  the  parties  differ  about 
the  same ;  and  let,  in  case  the  said  defendants  or 
any  or  either  of  them  shall  so  redeem  the  said 
plaintiffs,  the  said  defendants  or  defendant  so  re- 
deeming the  said  plaintiffs  be  at  liberty  to  apply 
to  this  court  as  they  or  he  miw  be  advised,  and  on 
such  application  it  is  not  to  be  incumbent  on  the 
defendants  or  defendant  so  applying  to  give  the 
said  plaintiffs  notice  thereof.  But  let,  in  default  of 
the  said  defendants  or  any  or  either  of  them  so 
redeeming  the  said  plaintiffs,  by  the  time  afore- 
said, the  said  defendants  from  thenceforth  stand 
absolutely  debarred  and  foreclosed  of  and  from  all 
right,  title,  interest,  and  equity  of  redemption  of, 
in,  and  to  the  mortgaged  premises  comprised  in 
the  said  indentures  respectively  dated,  &c.,  and  in 
taking  the  said  accounts  all  just  allowances  are  to 
be  made. 

Whitbtead  v.  RoberU,  28L.  J.  431,  C3i., 
was  also  referred  to. 

Jttly  21. — Lord  BoMiLLT  said  that  he  would  follow 
the  special  form  of  decree  in  Edwards  v.  Mai-tia, 
not  naming  successive  days  for  redemption,  as 
there  was  a  dispute  between  the  co-defendants,  but 
fixing  a  day  certain  for  all  or  any  of  the  defendants 
to  redeem  or  be  foreclosed.  The  decree  for  fore- 
closure could  not,  however,  be  against  the  Crown, 
which  claimed  an  interest  in  the  property,  the 
mortgagor  having  been  convicted  of  felony.  His 
Lordship  on  that  point  would  follow  Hancock  y. 
'Tlie  Attorney-General  (10  L.  T.  Bep.  N.  S.  222; 
10  Jur.  N.  S.  557),  and  would  allow  the  plaintiff  to 
apply  in  chambers  for  a  sale  of  the  property  in 
which  the  Crown  claimed  an  interest.  The  decree 
would,  therefore,  be  against  the  other  defendants 
only. 

On  the  4th  Aug.  the  case  was  again  mentioned 
to  his  Lordship,  and  several  difficulties  which  had 
occurred  in  working  out  the  decree  made  in  the 
previous  month,  having  been  poiuted  out. 

Lord  BouiLLT  said  that  he  would  make  a  decree 
in  the  following  form :  Order  that  an  account  be 
taken  of  what  is  due  to  the  plaintiff  John  Edward 
Bartlett,  under  or  by  virtue  of  his  mortgage 
securities  dated  respectively  the  27th  Dec.  1860, 
and  the  20th  June  1861,  in  the  bill  mentioned,  and 
it  appearing  bv  the  tiffidavit  of  George  Hillier, 
filed  1st  July  1871,  and  the  exhibit  thereto,  that 
Frederick  Thomas  Galsworthy,  as  the  surviving 
mortgagee  of  the  late  defendant  Frederick  Chin- 
nock,  deceased,  and  himself,  hath  by  the  said 
indenture  of  the  20th  June  1871,  assigned  and 
transferred  the  mortgage  securities  dated  respec- 
tively the  5th  March  1860  and  the  9th  June  1860, 
in  the  said  bill  and  in  the  answer  of  the  said  late 
defendant  Frederick  Chinnock,  deceased,  and  the 
defendant  Frederick  Thomas  Galsworthy  men- 
tioned, and  all  principal  and  interest  due  or  to 
become  due  thereon  to  the  plaintiff,  it  is  ordered 
that  an  account  be  taken  of  what  is  due  to  the 
plaintiff,  as  such  assignee  under  or  by  virtue  of 
the  two  last-mentioned  mortgage  securities,  and 
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for  tho  plainlitrii  cottn  of  thia  canso  to  bo  taxed  by 
the  la-xuia  tnattU-r.    And  it  is  ordered  that  the 

SlaintifT  John  Kdirard  Bartlctt  do  pay  tinto  the 
ofmidantii  James  Cordery  and  Ucorge  Tbotnas 
Woo<lr<K)ffo  their  costs  of  this  canso  as  between 
Nolicitor  and  client,  snch  costs  to  bo  taxed  by 
the  taxing  master,  and  that  what  tho  plaintin 
Hhall  so  pay  for  the  said  costs  of  the  said  de- 
fondants  bo  added  to  his  own,  and  inclnded 
by  tlu)  taxing  master  in  the  plaintiff's  taxed  costs, 
and  it  is  ordered  that  tho  respective  amounts  due 
on  all  tho  plaintiff's  said  securities,  and  also  the 
total  amount  due  to  him  on  all  tho  securities  be 
oertifln<l.  And  it  is  ordered  that  upon  the  defen- 
dftnts  Edward  Thomas  Whitakor,  William  Hobart 
Koes,  Francis  Whitakor,  Frederick  Thomas  Wool- 
bort,  Barah  HoufKill  the  elder,  Richard  Boupell, 
nnd  Baroh  lioupcU  tho  younger,  their  or  cither 
of  their  paying  to  tho  plaintiff  John  Edward 
Bartlctt,  what  shall  be  certified  to  bo  duo  to 
him  under  or  by  virtue  of  all  his  said  secu- 
rities and  for  his  costs  aforesaid,  within  six 
avlondor  mouths  aftor  tho  dato  of  the  chief 
olork's  cprtifi(ntR,  at  such  time  and  place  as 
■hall  bo  thoroby  appointed,  tho  plaintiff  do  execute 
all  pro]K>r  and  neccssai-y  deeds  for  conveying  tho 
horedituracntB  ami  promises  comprised  in  his  said 
rospcctivo  mortgngo  securities  free  and  clear  of 
ana  IVom  all  incumlmincos  done  by  tho  plaintiff  or 
iMiy  person  or  persons  clniming  by  from  or  under 
faira,  and  deliver  up  upon  oath  all  tho  title  deeds 
and  writings  in  his  custody  or  power  relating  to 
tho  said  premises,  to  the  said  last-named  defen- 
dants, or  to  snch  one  or  moro  of  them  as  shall  so 
rmloom  the  plaintiff  or  as  ho  or  they  shall  direct, 
•ueh  convpyanco  or  conveyanoos  to  bo  settled  by 
tho  iudf^o  in  cose  tho  parties  differ  about  the  same. 
And  it  IS  ordered  that  in  case  the  said  defendants 
Edward  Thomas  Whitaker,  William  Hobart 
Roes,  Fi-oneis  Whitaker,  Frederick  Thomas 
Woolbert,  Sarah  RoapcU  tho  older,  Richard 
Rou|ioll  and  8amh  Rou[ie11  the  younger,  or  any 
or  either  of  them  shall  so  redeem  tho  plaintiff,  the 
defendants  or  defendant  so  redeeming  the  plaintiff 
ore,  or  is  to  bo  at  liberty  to  Bi>ply  to  this  court, 
w*  ho,  she,  or  they  may  bo  advised ;  and  on  such 
•pnlieation  it  is  not  incumbent  on  the  defendant  or 
dcrendants  so  applying  to  givo  to  the  plaintiff  notice 
then[<or,  but  this  order  is  to  be  without  pr^udicc  to 
any  question  which  mav  ariaoos  to  the  rights  or  in- 
tMvsta  of  the  said  demidaiits  as  between  them- 
aelres  to  or  in  the  said  hereditaments  and  pre- 
mims.  Bat  in  default  of  the  said  deGmdonts 
Kdword  Thomas  Whitaker.  William  Hobart  Rees, 
Francis  Whitaker,  Frederick  Thomas  Woolbert, 
Sarah  Roupell  the  elder,  Hielianl  Roupcll  and 
Sara))  R<»wik>U  the  yonngrir,  nr  onr  or  either  of 
tiiwm  mn  mieeiniiig  tho  plaintiff  by  tiie  time  afore- 
Mid,  it  is  ordered  that  the  defendants,  Kdward 
TW«a.<  Whitak<»r,  William  Hobart  Rees,  IiYaucis 
Whitokfr,  f>«le«ck  Thoiwiw  Woolbert,  Sarah 
Hmif<«4l  th<>  el«k!>r,  Kwhonl  Roupell  and  Soralt 
IIm(|k4I  tht'  Tttungvr,  do  ittand  ab«olut(4y  barred  and 
farroKMiCTi  of  and  frvim  all  risht,  Htle,  interest,  and 
Ci^tf  «f  rr>d«  mpHon  in  rnd  to  the  hercditwnente 
oad  pTMniMsA  c^tntpriaied  in  the  oaid  moitfpwo 
anttriiiiw  and  evwy  i»H  tliewof.  Ami  thia  «k^ 
nt*e  w  »o  l>e  also  wuhmit  prtjndiiv  to  the  ri|^t« 
rf  »h*  rt«wi\  m  npnords  the  l««seh«ld  ptr<ntM>« 
OMMiw«n><l  in  th*  pUintJITu  ntwrtfose  «»e«riiTef 
th«>  »i>h  l>*o,  |!*»K  in  th*  wTwVh  j»aw>(?Tar*  «*" 
tke  bill  «iM«ti<MH>d.  and  in  ««••  nt  awh  torecktsxire 


as  aforesaid  it  is  ordered  that  the  plaintiff  be  at 
liberty  to  hold  the  last  mentioned  leasehold  pre* 
mises  until  the  Crown  shall  think  fit  to  redeem 
the  same,  and  that  the  plaintiff  be  at  liberty  to 
apply  in  chambers  for  a  sale  of  such  leasehold  pre- 
mises.  And  this  decree  is  to  be  also  without  pre- 
judice to  the  paramount  titles  set  up  by  the  defen- 
dants, Richard  Bonpell  and  Sarah  Roupell,  the 
elder,  by  their  answers  filed  in  this  cause  as  re- 
gards the  premises  affected  or  alleged  to  be  affected 
thereby.  And  it  is  ordered  that  all  further  proceed- 
ings in  this  cause  as  against  the  defendants  Jcrfin 
Tredwell  and  William  Henry  Hewett,  who  have 
respectively  assigned  or  released  their  claims  as 
such  judgment  creditors  as  in  the  bill  mentioned, 
and  as  against  the  defendant  Frederick  Thomas 
Qalsworthy,  who  has,  as  aforesaid,  assigned  his 
mortgage  securities  to  the  plaintiff,  be  stayed. 
And  any  of  the  parties  are  to  be  at  liberty  to  apply 
as  they  may  be  advised. 

Solicitors  for  the  plaintiff,  Linklater,  Hackicood, 
Addison,  and  Brown. 

Solicitors  for  the  defendants,  Woodrooffe  and 
Plaekitt;  Whllakers  and  Woolhert;  Raven  and 
Bradley;  Qalsworthy;  Earle. 


V.C.  XAUVS'  OOVBT. 

Beported  bjr  Q.  I.  F.  Coo«.  aod  T.  H.  Cabsov,  Esqn., 
B*rriaten-at-I«w. 

Apy'il  18, 19,  21,  22,  and  26  ;  May  1,  atui  July  8. 

TURNSR  V.  COLLIKS. 

ScUhmcnl  by  ton  in  favour  of  father — BiU  to  tet 

a»!de — Unaue  infltteiux — Delay  in  teeking  relief. 
A  ton,  when  at  iM  age  of  twenty-one,  and  while 
residing  with  hit  father,  made  a  tettlwnent  in 
favour  of  hit  father,  wlu>  toot  at  the  time  in  receipt 
of  a  comparatively  tmall  income,  whereas  the  son 
wot  in  affluent  circumttancet.  Fourteen  years 
aftenoardi  the  son  filed  a  hiU  to  tet  aside  fite 
settlement  on  the  grouttd  of  his  youth,  inexperience 
in  huiinett,  want  of  proper  advice,  ana  undue 
infitienee  on  the  part  of  hit  father  at  the  time  of  its 
erecittiou : 
Held,  that,  upon  the  evidence,  no  proper  ground  had 
been  «Aotrn  to  induce  the  court  to  tet  atide  ih« 
tdthment,  and  that,  in  any  ease,  the  delay  in 
/UiN</  the  bill  was  fatal. 
The  principlet  upon  which  the  court  interfere*  to  tet 

attdefainiUi  arrangement*  itoied. 
Tms  was  a  suit  to  rectify  a  settlement  made  hj 
John  Turner  Tomer,  in  &voar  of  his  &ther,  John 
Thorp  Barton  Phillipson,  on  the  sround  that  at 
the  time  of  his  executing  the  settJement  the  son 
had  but  lately  come  of  ase,  was  residing  with  his 
fiUher  and  imder  his  inniience,  wae  totally  inex- 
pwiccoxl  in  matters  of  business,  had  no  ^rofex 
lesol  advice,  and  was  on  the  eve  of  his  momaceL 
The  fiKts  of  the  case  will  be  found  statea  in  a 


the  Common  Law  Bar)  for  the  plaintiff,  the  son. 
contended  that,  nnder  the  cirenmatanoes  of  ^bo 
Okoe,  the  settkment  ought  (o  be  rectified.  In 
aottlem<»ta  of  this  kind  a  power  of  remoatieq 
onritt  to  be  inserted.  The  bmden  ol  ntovian  tiwb 
smA  a  txmnsaction  is  a  proper  one  aaa  vuflerafeood 
by  the  donor,  shoald  be  thrown  on  tihv 
TtMWving  the  ffifl.    TlieT  cited— 
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Archtr  T.  Hudson,  7  Beav.  551 ; 

Boghlon  t.  Hoghton,  15  BeaT.  278 ; 

CmtUs  V.  AciBorth,  L.  Bep.  8  Eq.  558 ;  21  L.  T.  Bep. 
N.  S.  224; 

Wbllaston  T.  Tribe,  L.  Bap.  9  Eq.  44;  21  L.  T.  Bep. 
N.S.449; 

Eeeritt  v.  Bveritt,  L.  Bep.  10  Eq.  405 ;  23  L.  T.  Bep. 
N.S.  136; 

Dinadale  y.  DimsdaU,  3  Dr.  556 ; 

Baker  t.  Bradlty,  7  De  O.  M.  A  G.  597  ; 

Batch  T.  Hatch,  9  Ves.  292  ; 

Ornley  t.  Mamley,  4  De.  O.  &  J.  78 ; 

Cooke  y.  Lamotte,  15  Bear.  234. 
Sir  Bounddl  Paltrier,  Q,C.,  Fi-tj,  Q.C.,  Montague 
'Bere,  Q.C.  (of  the  Common  Law  Bar),  and  /.  W. 
Chiify,  for  the  principal  defendants,  Mr.  and  Mrs. 
Fbillipson  and  their  daughter,  contended  that  the 
settlement  was  executed  with  the  full  knowledge 
and  acquiescence  of  the  plaintiff,  and  nnder  proper 
advice ;  that  having  regard  to  the  relative  position 
in  life  of  the  father  and  son,  the  settlement  was 
not  unreasonable  and  ought  to  be  supported. 
They  cited 

Lister  y.  Hodgson,  L.  Bep.  4  Eq.  30 : 

Phillipson  y.  Kerry,  82  Bear.  628 ;  9  L.  T.  Bep. 
N.  S.  40 ; 

Boghion  y.  Boghton,  15  Bear.  278  , 

Blagrave  y.  Bouth,  2  K.  &  J.  509 ;  8  De.  O.  M.  &  Ot. 
620; 

Jarralt  y.  Aldham,  L.  Bep.  9  Eq.  463  ;  22  L.  T.  Bep. 
N.  S.  192 ; 

Ifilner  v.  Heureximod,  18  Ves.  259 ; 

KinehMt  T.  Kinchani,  1  Bro.  C  C.  369. 
Olasse,  Q.  C.  and  Springall  Thompson,  fbr  the 
trustees. 

Cole,  in  reply,  cited 

Talbot  y.  Staniforth,  1  J.  A  H.  484 ; 

Wright  y.  Vanderplank,  8  Da  O.  M.  &Q.13S: 

Hariopp  y.  Hariopp,  21  Bear.  259 ; 

Jenner  y.  Jenner,  2  Giff.  232 ;  2  Da  G.  F.  &  J.  359 ; 

Broxm  y.  Kennedy,  33  Bear.  133;  9  L.  T.  Bep.  N.  S. 
302. 
The  Vice-Chancelix)r  [after  stating  the  facts]. 
— ^The  plaintiff  now  desires  to  have  the  second  of 
the  three  deeds  of  the  15th  March  1855  rectified  so 
as  to  make  it  conformable  with  what  he  says  was 
his  intention  when  it  was  executed,  by  striking 
out  the  provision  for  Mrs.  and  Miss  Phillipson  so 
far  as  it  relates  to  the  13,333i.  Consols  which  was 
settled  by  his  grandfather,  Mr.  Turner;  for  he 
does  not  desire  to  repudiate  the  arrangements 
altogether,  but  only  so  far  as  relates  to  that  one 
sum  of  stock.  The  reasons  on  which  the  plaintiff 
contends  he  is  entitled  to  the  relief  asked  are, 
that  at  the  time  of  the  execution  of  the  deeds  of 
the  15th  March  1855  he  was  under  twenty-two 
years  of  age,  residing  in  his  father's  house,  and 
subject  to  the  constant  influence  of  his  father  and 
step-mother,  was  wholly  inexperienced  in  matters 
of  onsiness,  and  was  on  the  eve  of  his  marriage 
with  his  present  wife,  and  that  he  had  no  separate 
legal  adviser ;  and  he  submits  that  the  terms  of 
the  secondly  executed  indenture  are  such  as  no 
legal  adviser,  paying  a  due  regard  to  his  interests, 
would  have  aUowednim  to  execute.  This  bill  was 
accordingly  filed  in  the  month  of  March  1869, 
fourteen  years  after  the  date  of  the  transaction,  for 
the  purpose  of  correcting  the  deed  to  the  extent  I 
have  stated.  During  the  progress  of  the  negotia- 
tions for  this  settlement,  and  after  all  the  material 
terms  had  been  arranged— namely,  about  the  20th 
Jan,  1855  —  the  plaintiff  became  engaged  to  be 
married,  and  was  married  on  the  day  after  the 
execution  of  the  deeds.    After  their  marriage  the 

Elaintiff  and  his  wife  continued  to  reside  in  the 
ouse  (tf  his  father  from  1855  to  1860,  when,  in 


consequence  of  some  unfortunate  differences,  hq 
left,  and  I  do  not  understand  they  have  ever  been 
on  friendly  terms  from  that  time.  It  is  parfa 
of  the  plaintiffs  evidence  that  he  was  full^ 
aware  of  the  nature  of  the  provision  he  had  mada 
for  his  step-mother  and  .half-$istcr,  and  of  the 
right  he  considered  he  had  to  set  it  aside  in  1862, 
and  yet  he  takes  no  step  to  do  so  till  1869.  Daring 
that  time  the  father  was  allowed  to  remain  in  uut 
disturbed  confidence  that  bis  wife  and  child  were 
provided  for ;  and  on  that  account  was  induced  to 
refrain  from  attempting  to  make  any  provision  for 
them  himself.  He  states  in  his  answer  that  ever 
since  the  execution  of  the  deed  he  had  relied  upoQ 
it,  and  acted  upon  the  faith  of  the  provision  there-* 
by  made  for  his  wife  and  daughter ;  that  if  the 
settlement  had  not  been  executed  he  should  hava 
reduced  his  expenditure  and  insured  his  life,  so  as 
to  make  some  provision  for  them  on  his  death,  but 
relying  upon  that  settlement  he  had  failed  to  do 
so,  ana  he  was  now  too  advanced  in  years  to  mako 
any  such  provitjion.  Under  these  circumstances, 
then,  this  oill  is  filed  in  1869  to  undo  what  ths 
plaiutifT  deliberately,  and  as  I  think  upon  full  coht 
sidei-ation,  had  done  iu  1855.  I  entirely  agre9 
with,  what  was  said  by  Stuart,  V.C.  in  Jenner  y. 
Jenner  (sup.)  "That  the  solemn  and  dehberato 
execution  of  a  deed  is  not  to  be  avoided  on  sUghi 

grounds,  where  the  evidence  shows  that  due  car^ 
as  been  taken.  It  would  be  highly  dangerous 
that  a  person  who,  before  executing,  has  had  proi 
perly  and  carefully  communicated  to  him  the 
real  purport  and  effect  of  a  deed  which  hs 
deliberately  executes,  should  be  allowed  to  set 
aside  and  annul  his  own  act  and  deed,  merely 
on  his  own  statement  that  he  did  not  ob' 
derstand  what  was  suflSciently  explained."  The 
principles  upon  which  this  court  interferes  to 
set  aside  family  arrangements  of  this  kind  are 
well  settled.  They  have  been  frequently  laid  down 
in  the  decided  cases;  and  as  the  case  of  Savery.y, 
King  («up.),  decided  originallv  by  Stuart,  V.  C, 
and  confirmed  by  the  House  of  Lords,  was  greatly 
relied  on  by  the  plaintiff's  counsel,  I  cannot,  I 
think,  do  better  than  state  the  rules  that  were 
laid  down  by  Lord  Cran worth,  in  giving  judgment 
in  that  case  in  the  House  of  Lords.  I  may  state 
that  King  v.  Savery,  which  was  the  original  cause 
below,  was  a  bill  filed  by  a  son  to  set  aside  the 
mortgage  which  he  had  executed  immediatelj 
after  lie  came  of  age,  to  secure  a  debt  of  10,000{.  oa 
his  familv  estate,  which  was  secured  up  to  that 
time  on  the  father's  life  estate  only.  The  son  let 
that  in  upon  the  fee,  having  no  advice  but  that  of 
the  mortgagee,  Mr.  Savery,  and  having  no  other 
advice  or  protection  whatever,  and  upon  that  the 
transaction  was  set  aside.  Lord  Cranworth  says, 
"It  is  hardly  necessary  to  say  that  where  any 
person  seeks  the  aid  of  a  court  of  equity  to  get  rid 
of  the  effects  of  deeds  which  he  has  executed,  the 
burden  of  proof  is  upon  him  to  make  out  a  case 
for  such  intervention.  The  question  here  is^ 
whether  the  plaintiff  has  made  out  such  a  case; 
that  is,  whether  the  circumstances  attending  his 
concurrence,  first  in  the  mortgage,  and  afterwards 
in  the  sale,  were  such  as  to  entitle  him  to  treat 
what  was  done  as  a  fraud  or  imposition,  and  so 
not  binding  on  him."  Here,  perhaps,  is  the 
passage  which  more  particularly  lays  down  the 
principle :  "  The  doctrine  of  equity  on  this  head 
is  well  established.  The  legal  right  of  a  person 
who  has  attained  his  age  of  twenty-one,  to  execute 
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deeds  and  deal  with  his  property  is  indisputable. 
But  when  a  son,  recently  after  attaining  his  ma- 
jority, m^es  orer  property  to  hia  father  without 
consideration,  a  court  of  equity  expects  that  the 
fiaber  shall  be  able  to  justify  what  has  been  done, 
to  show,  at  all  erents,  that  the  son  waa  really  a 
free  agent,  that  he  had  adequate  independent  ad- 
vice, that  he  was  not  taking  an  imprudent  step 
under  parental  influence,  and  that  he  perfectly 
nndrrstood  the  nature  and  extent  of  the  sacrifice 
he  was  mddng,  and  that  he  was  desirous  of  making 
it.  .  .  .   And  though  where,  when  an  eldest  son 
comes  of  age,  and  an  arrangement  is  made  of  the 
family  property,  for  the  general   benefit    of    its 
members,  a  ooort  of  equity  does  not  nicdy  scan 
its  terms,  or  inquire  whether  each  party  has  had 
s  due  share  of  benefit,  yet  such  a  doctrine  does  not 
apply  where  the  whole  arrangement  consists  in  a 
trensaction  by  which  the  son,  without  considera- 
tion, gives  up  Tahiable  rights   to  his  &ther.     I 
must  not  be  nnderstood  as  questioning  the  position 
that  a  son  may  give  up  all  or  any  portion  of  his 
proper^  to  hia  &ther  without  consideration.    ITn- 
donbtedly  he  may  do  so ;  but  then  it  is  incum- 
bent on  the  father,  accepting  such  a  benefit,  to 
satisfy  the  court  before  which  the  transaction  is 
impeached,  that  the  |8on  fully  nnderstood  what 
be  was  doing,  that  no  artifice  or  oontrirance  was 
made  use  of  to  induce  him  to   do  the  act  com- 
plained of,  and  that  the  son  had  competent  means 
<rf' forming  an  independent  judgment.    Thefitther 
is  bound  to  make  this  out."      I  m^  also  refer 
to  the  passage  fi-om  the  judgment  of  the  Master 
of  the  Rolls  in  Hoghfon  v.  Ho^hton  {tup.),  which 
was  cited  cm  both  sides  as  laying  down  the  rule 
correctly.    His  Lordship  there  !>ays,  after  citing  a 
Tery  important  passage :  "  The  cases  are,  if  pos- 
sible, still  stronger  when  they  relate  to  a  reeettle- 
ment  of  the  family  property.     Cory  t.  Cory  was 
unusually  sou    The  question  there  was  whether  an 
•greemoit  should  be  set  aside,  one  of  the  parties 
being  dmnk  at  the  time  it  was  entered  into.      Bat 
the  Lord  Chancellor  refhsed  to  do  so ;  and  he  prin- 
cipally Ud  weight  on  the  circumstance  '  that  this 
iras  an  agreement  to  settle  disputes  in  a  fiunily, 
amd  a  reasonable  agreement'    So,  he  said,  '  If  a 
tenant  in  tafl,  and  a  &ther  tenant  for  life,  agree  on 
something  for  the  benefit  of  the  younger  children, 
and  afterwards  the   son   complains   of   paternal 
authority  bmng  exerted,  though  there  might  be 
something  of  Uiat  sort,  yet,  if  the  agreement  be 
reasonable,  the  court  will  not  set  it  aside.'    This 
case  is  cited  by  Lord  Eldon  with  approbation  for 
the  gcnerdprinciples  contained  in  it  which  I  hare 
stated."    The  first  question,  then,  to  be  decided  in 
this  case  is,  whether  the  execution  of  the  deed 
sought  to  be  set  aside  was  the  well-understood 
deliberate  act  of  the  plaintiff,  or  was  its  execution 
broagfat  aboat    by   the    improper  influences  of 
whi<£  the  plaintiff  complains.     If  it  was,  in  the 
language  of  Lord  Eldon,  in  Htiffuemn  v.  Basrhy 
(14  Yes.  296),  "  The  pnre,  Toluntary,  well  under- 
stood act  oi  the  mind,    or  if  it  was,  in  the  language 
of  Turner,  L.J.,  in  Wriffhi  v.  VandcrplaHk  (»«j'.), 
"  the  result  of  a  fixed,  deliberate,  and  unbiassed 
determinatioo  on  the  part  of  the  plaintiff,"  it  must 
stand.  Andacareful  consideration  (tf  all  the  circum- 
stances of  the  case,  and  of  the  evidence  br  which 
it  is  sapported,  leads  me  irresistibly  to  the  con- 
chi«on  that  the  execution  ot  the  deed  was  the 
Tdnntary,  deliberate,  and  wdl-understood  act  of 
hs  i^untiff,  and  shows  that  he  had  also  ample. 


competent,  and  indepoident  professional  adrioe 
from  the  commencement  down  to  the  final  close 
of  the  transaction.    There  was  in  the  first  place 
Mr.  Hilliud,  the  famUy  solicitor,  who,  although 
he  acted  for  the  fiither.  I  am  satisfied  never  lost 
sight  of  the  interests  of  the  son.    The  whole  cor- 
respondence, which  waa  read  so  much  in  detail  at 
the  hearing,  shows  the  marked  anxiety  of  Mr. 
Hilliard,  t^t  the  plaintiff  should  ncA  be  hastily 
induced  to  do  anything  of  which  he  ™ight  after- 
wards   have    reason  to  complain,      [l^e    Yice- 
Chancell(H-  then  went  through    and   commented 
on  the  correspond^ice,  and  continued  :]    Then  in 
order  that  the  interests  of  the  plaintiff  should  be 
duly  protected,  Mr.  Stewart  Macnaghten,  a  gentle- 
man then  at  the  bar,  and  of  the  highest  character, 
and  a  friend  at  the  family,  was  from  the  beginning, 
certainly  down  to  the  5th  Feb.  1855,  constantly 
consulted  as  the  counsel  and  adviser  of  the  plain- 
tiff.    He  settled  the  trusts  on  his  behalf,  and  was 
perfectly  satisfied  with  the  arrangement  as  being 
a  proper  one  on  behalf  of  the  plaintiff.     [The 
Vice-Chanoenor  having  read  the  evidence  show- 
ing that  the  terms  of  the  deed  were  in  accordance 
with  the  plaintiff's  expressed  wishes  on  the  sub- 
ject, and  tnat  he  was  not  at  the  time  of  its  execu- 
tion influenced  either  by  his  fiU;her  or  step-mother, 
continued :]    The  deednaving  thus  been  executed 
after  npwaids  of  nine  months'  deliberation,  with 
the  most  perfect  protection   thrown  around  the 
plaintiff,  I  am  of  opinion  that  the  case  attempted 
to  be  made    of   want  of  knowledge   and   inde- 
pendent   advice    wholly    fails.      I    am   also   of 
opinion  that  the  case  of  undue  parental  influence 
also  fails.    The  evidence  shows  that  the  plaintiff 
was    a   young   man    of   great  determination  of 
chaiacter,  and  that  he  was  in  no  way  under  the 
control  of  lus  fiither.     So  little  importuioe,  indeed, 
was  attached  to  this  c4>jection  to  the  transaction 
by  the  legal  advisers  m  the  planitiff,  that  it  was 
introduce  for  the  first  time  in  the  amended  bill, 
namely,  about  a  year  after  the  commencement  of 
the  litigation.  The  evidence  so  completely  displaces 
it  that  I  think  it  would  have  been  well  if  it  bad 
been  altogether  omitted.    The  last  objection  which 
the  plaintiff  by  his  bill  takes  to  the  settlement  is, 
that  the  terms  are  such  as  no  l^al  adviser  paying 
a  due  regard  to  his  interests  would  have  allowea 
him  to  execute.    It  is,  undoubtedly,  in  all  such 
cases  as  this,  a  most  material  question  whether 
the  arrangemoit  was  a  reasonable  one.    Was  this 
then,  under  all  the  drcnmstances,  a  reasonable 
thing  for  the  plaintiff  to  do  P    In  order  to  deter- 
mine the  Question,  the  relative  position  of  the 
plaintiff  ana  his  &ther  must  be  considered.    The 
plaintiff  was  nearly  twenty-two  years  of  age ;  he 
had  an  income  fbr  nis  life  on  land  of  nearly  7000?. 
a  year,  without  being  incumbered  with  any  esta- 
blishment to  keep  up,  for  he  had  not  even  a  resi- 
dence, and  continued  to  live  in  a  moderate  esta- 
blishment with  his  father  fw  five  years  after  his 
marringe.    I  have  looked  at  the  tables  appended 
to  the  Succession  Act  to  see  what  the  value  of 
the  life  interest  in  7000?.  a  year  is  in  a  young  man 
of  twenty-two  years  of  age,  and  I  find  it  would 
exceed  1^,000/.,    for  I  find  in    the   table  that 
the  value  of  an   annuity    of   lOOL    a   year  lor 
the  life  of  a  person  aged  twenty-two  is  upwards 
of  1700).;    multipay  Uiat  by  ten,    and   it  gives 
you  upwikrds  of  17,0001.,  and  multiplying   that 
by  seven  gives  upwards  of  120,000L    He  lived, 
I  say,  in  the  moderate  establishment  of  his  &thor 
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for  fire  years,  hia  father  being  (hen  at  the  age  of 
fifty-Biz,  and  haying  a  bare  income  of  10(X)(.  a 
year.  After  the  business  had  been  going  on  nearly 
eight  months,  the  father  thus  wrote  to  Mr. 
Hilliard :  "  I  hare  often  told  you  that  without  this, 
in  case  of  my  death,  Mrs.  Philiipson  would  be  left 
with  1401.  a  year  for  hers<;If  and  child,  and,  of 
conrse,  the  knowledge  of  this  causes  me  much 
disquietude."  The  same  topic  must  have  been 
frequently  pressed  npon  the  plaintiff,  and  must 
have  been  tne  subject  of  his  anxious  consideration. 
It  is  no  doubt  true,  as  Sir  Samuel  Romilly  ex- 
m«88ed  it  in  his  celebrated  reply  in  Hitqnenin  t. 
Bxuehy,  "  That  where  a  gift  is  immediate,  and 
bears  no  proportion  to  the  circumstances  of  the 
giver,  this  court  will  look  upon  such  a  gift  with  a 
very  jealous  eye,  and  very  strictly  e.xamine  the 
conduct  of  the  person  in  whose  favour  it  is  made." 
But,  considering  the  circumstances  of  this  case,  I 
think  there  was  no  such  disproportion  between 
the  amount  of  the  gift  and  the  means  of  the  giver 
as  to  ii>dnce  the  court  to  disturb  what  had  been 
done.  Taking  the  whole  of  the  funds  comprised 
in  the  settlement  of  1832  at  33,000;.  stock,  the 
Talue  may  bo  taken  to  be  about  30,000{.  sterling  at 
the  date  of  the  settlement.  And,  next,  the  plaintiff 
was  to  become  entitled  to  the  absolute  reversion 
of  those  funds  expectant  upon  the  death  of  his 
father.  I  have  b«en  supplied  with  valnations 
made  by  eminent  actuaries,  who  hare  been  con- 
sulted on  each  side,  from  which  it  appears  that 
the  value  of  the  reversion  was  in  round  num- 
bers four-tenths  of  the  whole,  or  about  12,0001. 
Looking,  therefore,  at  the  fact  that  the  plaintiff 
retained  the  reversion  expectant  npon  the  life 
estates  of  his  stepmother  and  sister,  I  think  the 
value  of  the  settlement,  the  value,  that  is,  of  the 
thing  given  up  by  the  son  and  conferred  upon  the 
father's  family,  cannot  be  taken  at  higher  than 
something  between  10,0002.  and  11,000L  Con- 
sidering, therefore,  that  the  son  had  a  life  estate 
worth  70001.  a  year,  uncloggcd  with  any  establish- 
ment to  keep  up,  and  all  at  his  own  disposal,  and 
that  the  life  estate  was  worth  more  than  120,0001., 
and  that,  in  addition,  the  trustees  had  the  power  of 
advancing  him  absolutely  50002.  on  attaining 
twenty-one,  and  a  further  sum  of  50002.,  making 
altogether  10,0002.;  that,  over  and  above  that, 
there  was  a  jointure  of  5002.  secured  to  his  wife, 
and  50002.  for  each  of  bis  younger  children,  I  do 
not  think  that  this  was  an  immoderate  gift  for  such 
a  son  to  make  to  such  a  father,  situated  as  that 
fether  was,  particularly  when  it  is  considered  the 
plaintiff  himself  states  in  his  own  affidavit  that  he 
was  living  in  his  &ther's  house,  and  that  "  having 
a  great  regard  for  the  defendant  Mrs.  Philiipson, 
and  being  very  desirous" — these  are  his  own 
words — "  to  make  provision  for  her  and  his  half- 
sister,"  he  does  this,  and  I  am  satisfied,  upon  the 
evidence,  that  no  young  man  ever  entertained 
more  ardent  affection  for  his  own  mother  than 
this  young  man  did  for  his  stepmother,  Mrs. 
Philiipson.  In  addition  to  this,  Mr.  Macnaghtcn, 
who  must  be  regarded  as  the  professional  pro- 
tector and  adviser  of  the  plaintiff,  states  that  he 
advised  him  to  make  the  settlement,  believing 
it  to  be  a  reasonable  and  proper  arrangement. 
But  the  deed  of  the  8th  June  1854,  which 
is  one  by  which  the  power  was  released,  must  be 
taken  as  part  of  an  arrangement  carried  out  and 
into  complete  effect  by  the  three  deeds  of  1855. 
The  plaintiff  cannot  sustain  that  deed  and  not  sus- 


tain the  other;  and  if  the  deed  of  the  8th  Juno  were 
set  aside,  his  reversion  would  be  liable  to  be  wholly 
displaced  by  Mr.  Philiipson  exercising  his  power 
of  appointment  in  favour  of  the  children  of  the 
plaintiff — the  plaintiff  states  he  has  two  children. 
In  the  present  state  of  feeling  between  the  parties 
there  can  be  little  doubt  that  thatpower  would  bo 
exorcised  if  it  were  resorted  to.  The  exscution  of 
the  deed  of  1854  by  the  father  must,  I  think,  be 
treated  to  some  extent  as  a  valuable  consideratioa 
for  the  execution  of  the  deeds  of  1855  by  the  son, 
and  consequently  prevented  the  settlement  here 
being  a  purely  voluntary  one.  I  am  of  opinion, 
therefore,  that  the  settlement  of  1855  was  not, 
under  all  the  circumstances,  an  unreasonable  one 
for  the  plaintiff  to  make.  Suppose  all  hod  been 
left  undone,  could  the  plaintiff  nave  allowed  hia 
mother — for  a  mother  I  consider  her  to  have  been 
to  him — and  a  sister,  to  be  almost  destitute  whilst 
he  himself  was  so  affluent  P  I  am  of  opinion  that 
ho  could  not.  The  last  topic  which  is  relied  upon 
OS  as  an  objection  to  the  settlement  is,  that  it  was 
executed  on  the  eve  of  the  plaintiff's  marriage; 
but  tho  evidence  clearly  shows  that  all  the  terms 
were  finally  agreed  npon  before  the  plaintiff 
became  engaged  to  be  married  at  the  end  of  Jan. 
1855,  and  he  absolutely  refused,  although  urged  by 
Mr.  Honre,  the  father  of  his  intended  wife,  to  make 
any  further  provision  for  his  wife  and  &mily  than 
that  which  was  made  for  them  by  the  will  of  Mr. 
Turner,  as  the  lady  brought  him  no  fortune. 
This  objection  was  also  so  Uttle  relied  npon  that 
the  marriage  was  not  even  mentioned  in  the 
original  bilL  Therefore  this  objection  also,  in  my 
opinion,  wholly  fails.  With  regard  to  the  aid- 
thorities  principally  relied  upon  by  the  plain* 
tiff,  Savery  v.  King,  which  I  have  already 
referred  to,  and  which  is  clearly  distinguishable 
from  this  case,  was  a  transaction  in  which  tho 
father  mortgaged  his  life  estate  for  10,0002.  by  a 
long  series  of  transactions  between  himself  and 
his  solicitor,  Mr.  Savery.  Mr.  Savery  was  at  once 
the  solicitor  and  confidential  adviser  of  the  father 
and  son,  and  induced  the  son,  without  any  other 
protection,  very  shortly  indeed  after  ho  came  of 
ago,  to  execute  disentailing  deeds,  and  let  in  the 
mortgage  upon  his  life  estate.  The  son,  after 
fourteen  or  fifteen  years,  never  having  been  eman- 
cipated from  the  influence  of  his  father,  filed  a  bill 
to  set  aside  the  transaction,  and  succeeded  in  that 
contost,  but  that  was  from  the  circumstance  of 
the  want  of  independent  advice,  and  also  from  the 
foot  that  from  the  letting  in  of  that  mortgage 
half  the  property  would  have  been  spent,  while 
here  it  is  not  a  tenth  or  fifteenth,  which  makes  all 
the  difference  between  the  two  cases.  Archer  v. 
Hudson,  which  was  also  very  much  relied  upon  by 
Mr.  Cole  and  Mr.  Haynes,  was  a  case  in  which 
a  niece  gave  a  promissory  note  as  a  security  for 
her  guardian  to  the  bank  two  months  after  she 
came  of  age,  having  no  advice  whatever.  The 
note  was  for  5002.,  and  her  total  fortune  was 
11002.  odd;  it  was  therefore  nearly  for  half 
of  what  she  possessed  in  the  world.  That 
case  can  have  no  application  to  this.  HogMon 
V.  Hogliion  was  a  case  in  which  a  family  settle- 
ment was  upset  because  it  appeared  to  the 
Master  of  the  Bolls,  and  most  correctly  appeared 
to  him,  as  it  appears  to  me,  that  there  was  an 
absence  of  that  protection  which  the  son  ought  to 
have  had,  considering  ho  was  most_  materially 
diminishing  his  own  interest  and  giving  a  moE^ 
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material  benefit  to  the  father.  That  case  can  have 
no  application  to  this,  because  it  was  decided  upon 
the  want  of  independent  advice  to  the  son,  and  in 
this  case  the  son  had  most  complete  and  indepen- 
dent advice.  The  case  of  Cool:e  v.  Lamotle  was 
-also  relied  upon.  That  was  a  case  in  which  a 
nephew  obtained  from  his  aunt,  an  old  lady,  a 
bond,  the  effect  of  which  was.  unknown  to  the  tes- 
tatrix, totally  to  destroy  the  effect  of  her  will. 
TThat  was  considered  to  be  fraud  and  imposition, 
and  was  set  aside  upon  these  grounds,  which  I 
need  not  say  have  not  the  slightest  application  to 
the  present  case.  Baker  v.  Bradley  was  also  one 
of  the  cases  which  was  mainly  relied  upon.  It  was 
decided  by  Stuart,  V.C,  who  did  not  think  the 
son  had  established  a  case  for  reUef,  but  upon 
appeal  the  Lord  Justices  thought  he  had  a 
case.  It  was  a  deed  executed  by  a  son  to 
let  in  a  mortgage  of  his  father  upon  a  re- 
mainder, and  was  decided  on  two  points.  He 
■was  led  to  believe  that  the  mother's  life  estate  was 
available  to  pay  the  interest,  whilst  the  Lords 
Justices  decided  she  was  restrained  from  anticipa- 
tion, and  that  consequently  her  life  interest  was 
not  available ;  and  also  upon  the  ground  that  the 
son  executed  the  mortgage  immediately  after 
he  came  of  age,  and  had  no  independent  ad- 
vice whatever.  All  those  cases  are  entirely 
distinguishable  from  the  present.  The  cases 
of  Hariopp  V.  Hartopp,  and  Jetmcr  v.  Jenner, 
have  also  been  much  relied  upon.  Those 
vrere  both  cases  in  which  attempts  were  made  to 
xindo  settlements  made  by  a  son  in  connection  with 
his  father.  But  in  Hartopp  v.  Hartopp  the  contest 
failed  before  the  same  judge,  the  Master  of  the 
Bolls,  who  decided  the  case  of  HogJdon  v.  HogMon ; 
and  in  Jenner  v.  Jenner  the  son  had  no  other  inde- 
pendent) advioe — and  that  was  very  much  relied 
upon — than  that  of  the  family  solicitor,  Mr.  Water, 
who  acted  for  the  father,  aud  yet  the  settlement 
was  sustained  because  the  evidence  showed  that 
it  was  fully  explained  to  the  son,  and  that  he  knew 
what  he  was  doing.  In  the  present  case,  if  the 
plaintiff  had  no  other  advice  than  Mr.  Hilliard's, 
inasmuch  as  Mr.  Hilliord  clearly  informed  him 
throughout  of  what  he  was  doing,  aud  took  the 
precaution  of  sending  him  an  epitome  of  the  deed 
he  was  about  to  execute,  which  was  in  his  posses- 
sion more  than  a  month,  not,  as  in  the  case  of 
Jenner  v.  Jenner,  for  an  hour  only,  if  the  plaintiff 
bad  no  other  advice  than  his,  I  tuink  the  case  of 
Jenner  v.  Jenner  would  warrant  mo  in  coming  to 
the  condnsion  that  he  is  bound  by  what  he  lias 
done,  and  that  the  contest  raised  by  him  has  failed. 
The  defendant's  counsel  relied  strongly  on  his 
delay  of  fourteen  years,  in  filing  his  bill,  and  that 
is  in  my  opinion,  independent  oi  all  others,  a  fatal 
objection  to  the  plaintiiTs  case.  Bimedale  v.  Dims- 
dcde  was  a  case  in  which  a  son  was  induced  to 
execute  deeds  under  circumstances  which  Kindcrs- 
ley,  V.C,  decided  would  have  been  sufficient  to  set 
them  aside,  but  the  son  had  confirmed  the  transac- 
tion, because  he  had  delayed  taking  any  step  to  set 
the  deeds  aside,  and  upon  that  ground  ho  was  held 
to  be  bound,  and  his  bill  was  dismissed  with  costs. 
WrujM  V.  Vanderplank,  affirmed  on  appeal  by 
Knight,  Bruce,  and  Turner,  L.JJ.,  was  a  case  in 
which  both  branches  of  the  court  came  to  the  con- 
clusion that  a  settlement  made  by  a  daughter  upon 
her  father,  without  any  independent  advice,  of 
half  her  fortune,  was  in  itself  so  objectionable  that 
it  would  be  set  aside  upon  bill  filed  in  due  time, 


but  a  period  of  twelve  years  was  allowed  to  elapse, 
and  upon  that  ground  Wood,  V.C,  dismissed  the 
bill  without  costs,  and  upon  appeal  the  appeal  was 
dismissed  with  costs.  Upon  the  whole  case,  there- 
fore, I  am  satisfied  that  the  deeds  of  1855  simply 
carried  into  eSect  the  deliberate  well-oonsidered 
uiteutions  of  the  plaintiff;  that  he. had  ample  La- 
dependent  advice  which  put  him  in  possession  of  a 
distinct  knowledge  of  what  he  was  about  to  do, 
and  that  the  arrangement,  having  regard  to  the 
situation  of  the  family  and  the  relative  circum- 
stances of  the  father  and  son  at  the  time,  was  a 
reasonable  and  proper  one,  with  the  exception 
perhaps  of  the  possible  provision  for  the  third  wife 
and  family  of  the  father,  a  provision  carding 
the  bounty  of  the  plaintiff  to  his  father  and  his 
family  beyond  just  bounds.  I  should,  therefore, 
have  been  of  opmion  that  the  plaintiff's  case  had 
failed  even  if  tne  transaction  had  been  recent,  bnt 
in  addition  to  all  other  objections,  the  delay  of 
fourteen  years  in  filing  the  bill,  aud  admittedly 
seven  years  after  the  plaintiff  had  f  uU  knowledge 
of  his  rights,  is,  in  my  opinion,  fatal. 

The  ViCE-CHANCEiiOB  then  expressed  his  opinion 
that  the  trustees  were  not  liable  for  the  repairs  of 
the  buildings  on  the  Bramshaw  estate,  but  that 
those  repairs  should  be  borne  by  the  corpus  of  the 
estate.  Ultiraately,  as  reported  sup.  p.  264  the 
Vice-Cliaucellor  dismissed  the  bill  as  against  all 
the  defendants,  except  the  trustees,  with  costs  as 
between  party  and  party,  and,  as  against  the 
trustees,  with  costs  as  between  solicitor  and  cUent. 

Solicitors:  Lenian,  Oroves aad Lrnnan ;  DaUaad 
Slrelton;  Newman. 

V.C.  BAOOV8  OOTTRT. 

Beported  \>j  the  Hon.  Sobzbt  BaTLzs  and  T.  H.  CA>fO>» 
£8q.,  Borrliten-at-lAw. 

Thuredaij,  June  22. 
Bbunbl  v.  Beckel. 
Domtdle— Domicile  of  bii-Oi, — Abandonment  of.  _ 
A  Frendtman  who  had  taken  up  his  retidence  i» 
England  in  1833,  and  continued  to  reside  tliere 
until  his  death  in  1868,  was  held  to  have  acquired 
an  English  domicile,  aUhotigh  in  1861  lie  refused 
to  become  a  naturalised  British  subject,  as  lie  VHU 
tmtviUing  to  lose  his  status  as  a  French  citizen.^ 
Tuis  suit  was  instituted  for  the  purpose  of  obtain- 
ing a  declaration  of  the  court  as  to  the  domicile  m 
Jean  Frau9oia  Brunei  at  the  date  of  his  decease.  _ 

The  deceased  was  bom  of  French  parents  m 
France  about  the  year  1790,  and  in  1833  he  volun- 
tarily took  up  his  residence  in  England,  where  he 
continued  to  reside  aud  carry  on  the  business  of  » 
wine  merchant  and  bill  discounter  in  variooa 
places  until  the  time  of  his  death.  In  1846  Brunei 
married  the  plaintiff,  then  Elizabeth  Curling,  who 
was  an  Englishwoman,  and  of  this  marriage  there 
was  only  one  child,  the  defendant  in  this  suit,  who 
was  of  weak  mind,  and  had  been  blind  from  hff 
birth. 

In  1858  Brunei  purchased  a  family  grave  m 
Eighgate  Cemetery,  upon  which  he  had  the  wj-' 
lowing  inscription  placed,  "  The  family  grave  of  J. 
F.  and  Elizabeth  Brunei"  During  his  residence 
in  this  country  he  adopted  the  styfo  and  loanneis 
of  an  Englishman,  and  was  commonly  known  as 
"John  Francis,"  or  as  "Francis"  Brunei,  ana 
though  he  made  occasional  visits  to  France  tbW 
were  at  irregular  intervals  and  for  short  periods  oi 
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time.  la  1861  Brunei  took  an  assignment  of 
certain  leasehold  premises  for  the  residae  of  a 
term  of  ninety-seven  years  from  the  29th  Sept. 
1845,  and  on  the  occasion  of  the  assignment  his 
solicitor  advised  him  to  become  a  natoralbed 
British  subject,  as  otherwise  bemg  an  alien  he 
was  incapable  of  acquiring  and  holding  the 
premises  as  against  the  Crown;  he  however  re- 
fused to  become  a  naturalised  British  subject, 
stating  that  he  was  imwilling  to  lose  his  status  as 
a  French  citizen. 

On  the  l»th  Aug.  1868  Brunei  went  to  Dunkirk, 
and  on  the  29th  of  the  same  month  he  returned  to 
England,  when  he  expressed  his  intention  never 
to  return  to  France.  Shortly  after  his  return  to 
England,  on  the  19th  Sept.  1868,  he  died  and  was 
buned  in  the  family  grave  which  he  had  purchased. 
On  the  29th  Oct.  1868,  Brunei  having  died  intestate, 
letters  of  administration  were  granted  to  the 
plaintiff.  His  personal  estate  consisted  only  of 
certain  leasehold  premises  which,  as  be  was  an 
alien,  escheated  to  the  Crown ;  in  consequence  of 
which  the  plamtiff  petitioned  the  Crown,  and 
obtained  a  warrant,  dated  the  18th  Dec.  1869, 
under  the  Royal  sign  manual,  granting  unto  her 
the  several  leasehold  premises  for  the  residues  of 
the  subsisting  terms,  upon  trust,  to  stand  ptossessed 
of  the  premises  as  part  of  the  personal  estate  of  the 
deceased.  Doubts  naving  arisen  as  to  the  domicile 
of  J.  F.  Brunei  at  the  time   of  his  death,  the 

Slaintiff  instituted  the  present  suit  to  have  it 
eclared  that  his  domicil  at  the  date  of  his  decease 
was  English,  and  that  she,  as  his  admininistratrix, 
held  his  personal  estate  to  be  applied  by  her  ac- 
cording to  the  English  law  for  the  distribution  of 
the  estates  of  intestutes. 

WOkock,  Q.  C.  and  W.  Barber,  for  the  plaintiff, 
referred  to 

Udmu  v.  {Tctnw,  L.  Bep.  1 H.  Ia  So.  Add.  441 ; 
MaUane  v.  Edtford,  21 L.  T.  Bop.  N.  8. 87 ;  L.  Bep.  8 
£q.  631. 

Street,  for  the  defendant,  submitted  that  for  the 
purpose  of  ohan^ng  domicil  it  was  necessary  to 
show  an  intention  of  abandoning  one  domicil 
before  acquiring  another,  and  that  m  this  case  the 
deceased  had  nude  an  express  declaration  of  his 
intention  to  retain  bis  o]*igtnal  domicil.  He 
rotBrred  to 

Sell  V.  Kennediy,  L.  Bep.  1 H.  L.  So.  App.  307 ; 

SomervilU  v.  StymerviUe,  5  Ves.  750 ; 

Xoorhoiue  v.  Lord,  10  H.  of  L.  Cos.  272 :  8  L.  T.  Bep. 
N.  S.  ai2. 

The  ViCE-CuANCELLOK  was  of  opinion  that  tho 
intestate,  having  taken  up  his  residence  in  Eng- 
land, without  any  intention  of  returning  to  France, 
had  lost  his  domicil  of  origin,  and  had  acquired  an 
English  domicil,  and  that,  therefore,  his  domicil 
was  English  at  the  time  when  he  refused  to  become 
a  natunuised  British  subject,  and  continued  so  un- 
til the  time  of  his  death. 

Solicitors  for  the  plaintiff,  TT.  IT.  Comine. 

Solicitor  for  the  defendant,  TT.  B.  Brook. 


Jtme  Candid. 

W2D6W00D  V.  DBIfTOX. 

TFSn — ConetruetUm — Oondition  rendered  impo$»ibh 
hy  act  oftettator, 

C.  W.,  hy  her  wtU,  devieed  cmd  beqiieailisd  her  five- 
heild  hotue,  and  also  her  leasehold  home  in  B. 
Hreet,  held  vmder  the  eorporation  of  L.  for  ihe  life 
of  T.  K.,  tmd  tteenftf-one  yeam  after  his  deoeate. 


to  trunteee  upon  trtut,  eubjeel  to  certain  eonditiont, 
to  permit  her  nieeei  to  reside  in  the  leasehold 
house  "  durinif  the  remainder  of  the  said  term  for 
which  the  said  house  is  held  of  the  eorporation  of 
L.  as  (foresaid,"  and  after  tlie  expirtUion  of  the 
said  term  then  as  to  her  freehold  house,  upon  trust 
for  her  said  nieces,  as  tenants  in  common,  or  for 
whicJiwer  oftlwm  ahonld  liave  been  solely  in  ocea- 
potion  of  lier  haseliold  house  "  at  tlie  expiration  of 
the  said  term." 
Subseqtcently  to  the  dale  of  her  wiU,  C.  W.  surren- 
dered  her  lease  to  (Its  corporation  of  L.,  and 
obtained  from  tltem  a  new  leaae  of  tlie  liouse  for 
seventy-live  years.    Ttoo  years  aftenaards  C.  W. 
died: 
Sdd,  that  the  trusts  of  the  will  were  sttbslstinff 
trusts  for  so  long  a  period  as  the  original  leaso 
woxdd  have  lasted,  ana  tluU  tlie  conditions  wei-e  Ttot 
discharged. 
Cathbrute  Wright  by  her  will  dated  the  6th  Nov. 
1863,  devised  and  bequeathed  her  house  in  Brown- 
low-street,  Liverpool,  in  wliioh  she  resided  "  held 
under  the  Corporation  of  Liverpool  for  the  life  of 
Mr.  Thomas  Kjiye,  and  the  term  of  twenty-one 
years  after  his  decease,"  and  the  furniture,  plate, 
linen,    pictures,    and    effects,  and  whatever  the 
house  contained  except  mon^  and  secnrities  for 
money,  also  her  large  pew  m  Trinity  Churoh^ 
Liverpool,  and  also  her  freehold  honse  in  Brown- 
low-street,  then  in  the  occupation  of  James  Denton, 
and  also  the  sum  of  8000{.  unto  James  Denton  and 
Thomas  Webster    upon  trust  during    the  joint 
lives    of    Mary    Amery  Wedgwood    and    Edith 
Wedgwood,  and  so  long  as  they  should  both  con- 
tinue single  and  should  reside  together  in  her  said 
bouse  in  Brownlow-street,  and  should  keep  the 
some  and  the  furniture  and  effects  in  good  order 
and  repair,  to  pay  the  rent  of  the  house  which  was 
in  the  occupation  of  James  Denton,  and  the  divi- 
dends and  interest  of  the  80001.  to  M.  A.  Wedg- 
wood and  E.  Wedgwood  in  eaual  shares,  and  to 
permit  them  to  reside  in  the  house  occupied  by 
nor,  and  to  use  the  furniture  and  other  effects 
thereby  bequeathed  "during  the    remainder    of 
the  said  term  for  which  the  said  house  is  held 
of  the  Corporation  of  Liverpool   as   aforesaid." 
And   if   either   of  them   should   marrv  or   die 
"  before  the  expiration  of  the  said  term,    or  oease 
to  reside  in  the  honse  occupied  by  her,  then  nfoa 
tmst  to  pay  the  rent,  dividends,  and  interest  to  the 
survivor  or  other  of  them  so  long  as  she  should 
continue  to  reside  in  the  said  house,  and  should 
keep  the  same  and  the  furniture  and  effects  in 
good  order  and  repair,  and  to  permit  such  survivor 
or  other  of  them  "  so  long  as  aforesaid,"  to  reside 
in  the  said  house  and  to  use  the  furniture  and 
other  effects  "during  the  remainder  of  tke  said 
term,"  with  a  proviso,  that  if  either  of  them  should 
marry  "  during  the  said  term,"  that  the  trustees 
were  to  pay  to  the  one  so  marrying  the  sum  of 
5002.  out  of  the  80002.,  for  her  separate  use,  and 
then,  in   certain  events  which  did  not  happen, 
upon  tmst  for  Catherine  Wedgwood,  a  younger 
sister  of  M.  A.  Wodgwood  and  E.  Wedgwood, 
subject  to  the  same  conditions   as  to  residence 
as   were    declared   with  regard    to    her    sisters. 
"  And  from  and  after  the  expiration  of  the  said 
term  for  which  my  said  house  is  held,  in  case  both 
or  either  of  them,  the  said  M.  A.  Wodgwood  and 
E.  Wedgwood,  shall  have  resided  as  aforesaid  in 
the  said  house  till  the  expiration  of  that  term." 
Then  as  to  the  house  occupied  by  Denton,  and  as 
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to  the  furniture  and  effects  in  and  about  the  house 
in  which  she  resided,  and  also  as  to  the  sum  of 
8000Z.,  or  the  residue  thereof,  upon  trust  for  M.  A. 
Wedgwood  and  K.  Wedgwood,  in  equal  shares  and 
pro{X)rtions  as  tenants  in  common  and  not  as  joint 
tenants,  or  for  whichever  of  them  should  haTe 
been  solely,  in  occupation  of  the  house  in 
which  the  testator  resided  "  at  the  expiration  of 
the  said  term."  But  in  case  both  of  them  should 
have  died  or  ceaeed  "  to  reside  as  aforesaid  before 
the  expiration  of  the  said  term,"  then  upon  trust 
for  Catherine  Wedgwood,  in  case  she  should  have 
duly  resided  and  have  been  in  the  occupation  of 
the  house  and  other  effects  "  at  the  expiration  of 
the  said  term." 

The  testatrix  then  devised  and  bequeathed  the 
residue  of  her  real  and  personal  estate  to  William 
Amery  and  Henry  Coupland,  upon  certain  trusts. 

The  house  in  Brownlow-strcet  in  which  the  tes- 
tatrix resided  was,  at  the  date  of  her  will,  held  by 
her  under  a  lease  from  the  Corporation  of  Liver- 
pool for  the  life  of  Thomas  Kaye,  the  only  survivor 
of  the  three  lives  named  in  the  lease,  and  for  the 
further  term  of  twenty-one  years  after  his  decease. 

Thomas  Kaye  died  on  the  8th  Sept.  ISti.'i,  and 
thereupon  the  testatrix's  interest  in  the  house  be- 
came reduced  to  a  term  certain  of  twenty-one 
years  from  that  date.  The  testatrix  then  entered 
mto  an  agreement  with  the  Corporation  of  Liver- 
pool for  the  surrender  of  lier  existing  lease  and  the 
grant  to  her  of  a  new  lease  of  the  house,  which 
agreement  was  carried  into  effect  by  a  deed  dated 
the  Ist  Aug.  1866,  whereby  the  house  was  de- 
mised unto  the  testatrix  for  seventy-five  years. 

The  testatrix  after  the  date  of  this  lease  made 
two  codicils  to  her  will,  by  one  of  which  she  ex- 
pressly confirmed  the  will,  but  omitted  to  alter  her 
bequest  of  the  leasehold  property  in  Brownlow- 
strcet,  so  as  to  make  it  s])ecially  applicable  to  the 
terms  granted  by  the  new  lease. 

The  testatrix  died  on  the  23rd  Sept,  1868,  and 
Owing  to  the  surrender  by  her  of  the  term  for 
which  at  the  date  of  her  will  she  held  the  bouse  in 
Brownlow-street  in  which  she  resided,  certain 
C|nestions  had  arisen  as  to  the  rights  of  the  parties 
interested  under  her  will  and  the  present  suit  was 
instituted  for  the  purpose  of  ascertaining  those 
rights. 

The  plaintiff,  Mary  Amery  Wedgwood,  since 
the  filing  of  the  bill,  had  married  and  claimed  to 
be  entitled^to  the  500{.  out  of  the  8000{.  mentioned 
in  the  will. 

Rigbij  for  the  plaintiff  submitted  that  the  par- 
ticula|r  term  mentioned  in  the  will  was  merely 
descriptive,  and  that  the  whole  interest  of  the  tes- 
tator in  the  leaseholds  at  the  time  of  her  death 
passed  nnder  the  gift,  and  that  as  under  the 
longer  term  it  was  imfKJssible  to  perform  the  con- 
ditions, they  were  discharged,  and  the  gift  became 
absolute.  That  it  was  the  testatrix's  intention 
that  the  property  should  go  to  her  nieces,  was 
shown  by  the  codicil  confirming  the  will.  He  re- 
ferred to — 

Oath  T.  Burton,  1  Bear.  478 ; 
Darlty  T.  Langworthy,  3  Bro.  P.  C.  359 ; 
Swinbame«n  Wills,  voL  1,  pp.  403, 404 : 
Touna  T.  Font,  8  De  O.  H.  &  Q.  75«. 

KiikewicJi   appeared   for   Edith  and  Catherine 
Wedgwood,  and  referred  to — 
Cox  T.  Bennett.  L.  Bep.  6  £q.  422 ; 
C<utU  Y.  Fox,  24  L.  t;  Bep.  N.  8. 536:  L.Eep.  U  Eq. 

542i40L.  J.,N.S.,302,Ch.j 
.Wills  Aet,  1  Viot.  o.  26,  ss.  22,  24. 


Robinson  appeared  for  the  trustees  of  the  testa- 
trix's residuary  estate. 

Charleg  Sttuti-t  for  the  tmstees  of  the  specifically 
bequeathed  property. 

liif/by  in  reply  referred  to — 
Viotett  V.  Brookman,  26  L.  J.  308,  Ch. 

The  ViCE-CuAXCEixoa  said : — ^There  is  no  doubt 
the  case  is  somewhat  difficult,  and  it  has  been 
argued  with  great  ability,  but  upon  all  these  ques- 
tions of  construction  the  only  safe  rule  is  to  con- 
sider carefully  what  are  the  intentions  of  the  tes- 
tatrix, expressed  in  her  will,  and  unless  some  over- 
whelming necessity  intervenes  to  defeat  the  exe- 
cution of  those  intentions,  they  must  and  ought  to 
prevail.  Now  the  intention  of  the  testatrix  appears 
to  me  to  be  that  she  wished  to  provide  for  mem- 
bers of  her  family,  and  to  provide  for  them  by  way 
of  settlement.  She  is  possessed,  as  she  has  said  in 
her  will,  of  a  certain  leasehold  interest  held  under 
the  Corporation  of  Liverpool,  the  term  of  which 
is  for  the  life  of  Thomas  Kaye,  and  twenty-one 
years  after  his  decease.  By  this  provision  in  the 
will,  as  I  read  it,  and  as  it  must  oe  read,  she  in- 
tended that  as  long  as  the  term  lasted,  that  is  to 
say,  for  twenty-one  years,  and  some  other  number 
of  years,  as  long  as  Kaye  should  live,  that  for  that 
period,  there  should  be  bouse  and  home,  and  the 
means  of  occupying  and  enjoying  it  by  the  persons 
whom  she  designated  the  objects  of  her  bounty; 
and  she  has  described  that,  I  think,  in  very 
distinct  and  apt  terms.  I  will  refer  to  them 
more  particularly,  but  here  I  observe  that  if  I 
were  to  yield  to  Mr.  Bigby's  argument,  I  must 
wholly  disappoint  her  intentions — I  must  make,  as 
it  were,  a  new  will  for  her;  I  must  defeat  the 
settlement  which  she  has  very  carefully  prepared. 
Now  the  will  goes  on  thus :  £[aving  mentioned 
that  she  possesses  that  leasehold  interest,  she  dis- 
poses of  it,  and  the  furniture  in  the  house,  and  her 
carriage  and  horses,  and  her  pew,  and  a  sum  of 
80002.,  and,  out  of  the  aggregate  trust  fund  so 
createid,  she  directs  the  trust  to  be  that  during  the 
joint  lives  of  Mary  and  Edith  Wedgwood,  and  so 
long  as  they  shall  both  continue  single,  "and 
shall  reside  together  in  my  house,  and  keep  the 
same  and  the  furniture  in  good  order,"  for  so  long 
the  trustees  arc  to  pay  tho  rent  of  the  freehold 
house  in  the  occupation  of  Denton,  and  the  divi- 
dends on  a  sum  of  80002.  to  Mary  and  Edith 
Wedgwood  in  equal  shares.  That  is  very  plain. 
They  are  further  "  to  permit  Mary  Wedgwood  and 
Edith  Wedgwood  to  reside  in  the  house  now 
occupied  by  me,  and  to  use  the  furniture  and  other 
e  'ects  durmg  the  remainder  of  the  said  term  for 
which  the  house  is  held  of  the  Corporation  of 
Liverpool  as  aforesaid."  Mr.  Rigby's  argument  is 
that  tnat  is  confined  to  tho  leasehold  interest  which 
she  then  possessed  in  the  house,  and  that  as  soon  as 
it  happens,  and  it  has  happened,  that  she  no  longer 
holds  that  leasehold  for  the  life  of  Kaye  and  twenty- 
one  years  after  his  death;  the  term  for  which  that 
house  is  held  of  the  Corporation  of  Liverpool  has 
expired  and  gone,  and  all  that  is  subscrauently 
provided  in  the  wUl  becomes  of  no  effect.  First  of 
all  by  the  words,  I  find  no  necessity  for  arriving  at 
that  construction.  The  mention  of  the  term  of 
twenty-one  years  is  descriptive — in  the  first 
instance  it  is  a  very  accurate  description  of  the 
interest  she  had  in  the,  house,  and  when  further 
she  says  they  are  to  reside  during  the  remainder 
of  the  term  for  whidi  the  house  is  neld  of  the  Cor- 
I  poration  of  Liverpod,  why  is  it  not  as  right  to  say 
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that  means  the  term  of  twenty-one  years,  and 
Kaye's  life,  as  any  other  term  that  can  be  sug- 
gested ?  The  words  are  fairly  answered  by  putting 
that  construction  upon  them.  She  knows  that  for 
Kaye's  life,  and  for  twenty-one  years,  the  house  is 
hers  to  dispose  of.  That  is  the  subject  of  which 
she  makes  a  settlement,  and  for  twenty -one  years 
Bhe  endeavours  to  secure  to  her  two  nieces  the 
honae  and  home,  and  the  income  which  she  had 
provided  for  them.  Then  she  goes  on  to  provide 
what  it  was  competent  for  her  to  provide  no  doubt, 
that  "  if  either  of  them  should  marry,  or  discon- 
tinue or  cease  to  reside  in  the  house  occupied  by 
me,"  then  to  pay  the  produce  to  the  survivor,  on 
the  condition  that  the  survivor,  or  the  one  not 
marrying,  should  keep  the  same  in  good  repair, 
and  so  on.  Then  comes  a  proviso  that  if  either  of 
them  should  marry  they  should  take  5002.  out  of  the 
principal  sum  for  her  own  absolute  use  and  benefit, 
free  from  the  control  of  her  husband.  She  may 
have  considered  that  if  one  of  them  married  the 
necessity  of  providing  a  residence  for  her  would 
cease.  Whatever  she  may  have  considered  I  can- 
not now  speculate  upon,  that  is  what  she  has  said : 
if  either  <rf  them  marry,  let  her  take  500L,  and  the 
other  be  left  in  the  undisturbed  enjoyment  of  this 
property,  which  I  have  so  settled.  Then  there  is 
a  proviso  that  if  dnrwg  the  said  term  (and 
the  whole  argument  turns  on  the  use  of  this  word 
"term,"  and  the  meaning  to  be  ascribed  to  it)  either 
of  them  "shall  have  discontinued  to  occupy  my 
present  residence,  but  shall,  on  the  death  of  the 
other  of  them  who  shall  have  resided  therein  up 
to  the  time  of  her  decease,  elect  to  take  up 
her  abode  therein,  she  shall  be  at  liberty  so 
to  do  80  long  as  she  shall  keep  the  said, 
house,  furniture,  and  effects  in  gooa  order  and 
repair,  and  she  shall  thereupon,  so  long  as  afore- 
said, be  entitled  "  to  the  income,  and  "  if  both  of 
them  should  die  or  cease  to  occupy  my  house, 
then  as  to  the  house  and  the  f  urmture  and  the 
income  of  the  8000L  upon  trust  for  Catherine 
Wedgwood,  a  younger  sister  of  the  above-named 
Mary  Amery  Wedgwood,  and  Edith  Wedgwood, 
subject  to  the  same  conditions  as  to  residence  as  are 
hereinbefore  declared  with  regard  to  her  sisters." 
Her  intention  being  first  to  make  a  settlement  for 
the  benefit  of  the  two  nieces  she  has  first  named, 
and  then  she  extends  that  benefit  to  the  third,  in 
the  event  which  she  has  so  described  The 
argument  of  Mr.  Bigby'a  client  is  that  the 
term  of  twenty-one  years  is  only  that  term 
which  had  been  granted  by  the  corporation, 
and  whenever  that  ceases  there  is  an  end  of 
the  term.  I  do  not  find  that  to  be  the  expres- 
sion in  the  wilL  Why  am  I  not  at  liberty  to  read 
"  from  and  after  the  expiration  of  the  term  of 
twenty-one  years  P"  because  that  was  the  term  for 
which  the  house  was  held,  in  case  both  or  either  of 
them  shall  have  resided  in  the  house  till  the  expira- 
tion of  that  term,  then  as  to  the  house,  and  so  on, 
"  upon  trust,  for  M!ary  Wedgwood  and  Edith  Wedg- 
wood, in  equal  shares  and  proportions,  aa  tenants  in 
common,  and  not  as  joint  tenants,  or  for  whichever 
of  them  shall  have  been  solely  in  occupation  of  my 
present  residence  at  the  expiration  of  the  said 
term."  Then  comes  another  proviso,  "  In  case 
both  of  them  shall  die,  or  cease  to  reside  as 
aforesaid,  then  npon  trust  for  Catherine  Wedgwood 
in  case  she  shall  have  duly  resided  and  shall  be  in 
the  occupation  of  the  said  house,  and  other  effects, 
at  the  expiration  of  the  said  term."    That  is  all 


of  the  will  that  it  is  necessary  to  read  to  arrive  at 
what  I  conceive  to  be  the  governing  principle  of  this 
decision,  namely,  the  intention  of  the  testatrix. 
The  codicils  have  the  effect  of  a  republication  of 
the  will,  and  are  to  give  it  the  effect  of  being  read 
as  far  as  the  intentions  of  the  testatrix  are  con- 
cerned, not  as  far  as  the  property  comprised  in  it, 
for  that  the  statute  puts  beyond  doubt,  but  as  fiur 
as  the  intentions  of  the  testatrix,  the  will  is  to  be 
road  as  if  it  were  made  at  the  very  moment,  or  at  the 
moment  before  her  death.    How  does  that  affocb 
this  case  ?    Not  in  the  slightest  degree.    The  will 
is  to  be  read  now  for  all  purposes  aa  »f  it  were  mado 
immediately  before  her  death.     The  only  event 
that  has  happened  which  is  said  to  affect  the  con- 
struction of  the  will  is  that  some  time  after  the 
date  of  her  will  she  surrendered  the  lease  which 
she  then  had,  and  procured  the  grant  of  another, 
so  that  at  the  time  of  her  death,  and  at  the  timo 
of  the  republication  of  her  will  and  the  confirma- 
tion of  it  by  the  codicils,  she  did  hold  a  lease  for 
the   particular   house    from    the    corporation   of 
Liverpool,    and   although    the    term    had   J>een 
expanded — enlarged   by  her    act,    the  nature  of 
her  property  in  the  house  was  not  in  the  least 
degree  affected  by  that  as  far  aa  the  description 
goes,  but  she  had  it,  and  it  was  hers  to  de«l  witl| 
whether  she  thought  fit  to  deal  with  it  for  the  new 
term  of  seventy-five  years,  or  for  that  term  of 
twenty-one  years,  which  was  the  main  object  of  her 
contemplation  as  to  this  part  of  the  case,  when 
she  provided  that  house  and  home  for  her  nieces  in 
succession  on  the  conditions  she  mentioned.    Mr. 
Rigby's  argument  yesterday,  which  no  doubt  is 
entitled  to    great   attention,  and  was    of    great 
force,  was  rested  on  the  observations  in  Swin- 
burne on  Wills,  a  book  of   great  authority,  and 
the  cases  that  be  referred  to;  but  the  cases  he 
referred  to  were  cases  in  which  it  was  impossible 
that  the  condition  could  be  performed.    Of  course, 
I  am  not  insensible  to  the  ingenuity  with  which 
Mr.   Rigby  endeavoured  to   avoid    the  difificnlty 
arising  h-om  that,  by  insisting  that  the  condition 
waa  discharged ;  not  that  it  had  become  impossible. 
But  on  examining  the  case  to  which  he  referred, 
the  impossibility  of  _  the  performance  of  the  condi- 
tion is  of  the  vei^  essence  of  the  case,  and  to 
change  that  by  calling  it  the  discharge  of  the  con- 
dition does  not  alter  the  subject  or  throw  any  light 
upon  it,  it  is  only  applying  another  term  to  the  same 
thing.    In  Barley  v.  Lanmoorthy  (3  Bro.  P.  C  359), 
the  lady  was  to  have  had  the  enjoyment  of  a  man- 
sion house  and  furniture  in  it,  and  certain  lease- 
holds, and  then  by  the  act  of  the  testator  it  became 
impossible  that  that  condition  could  be  performed 
It  was  held,  that  it  was  only  so  far  discharged  as 
it  had  become  impossible.     So  in   the    case    of 
Gath  V.  Burton    (1   Beav.  478),  where    a   testa- 
tor  gave   to   a  debtor  of   his,   certain  benefits 
under    his    will    on    condition    that    he    pays 
the  debt,  and  after  that  the    condition  became 
incapable  of  performance — impossible  to  perform 
because,  by  a  transaction  between  the  testator  and 
his  debtor  in  his  lifetime,  the  debt  had  been  ex- 
tinguished by  accepting  a  composition  upon  the 
debt,  he  had  released  the  debt,  and  debt  there  was 
none,  therefore  it  had  become  wholly  imposssible 
to  perform  it.    Now,  I  ask  myself,  where  is  the 
impossibility  of  performing  literally,  and  strictly, 
ana  completely  every  condition  in  this  will  P    It 
may  be,  in  events  wnich  may  hereafter  occur,  and 
which  I  need  not  speculate  upon  now,  because  I  can- 
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not  do  it  with  any  kind  of  safety,  that  at  the  end  of 
that  term  of  twenty-one  years,  which  is  so  plainly 
pointed  oat  in  the  will,  the  time  will  come  when 
it  is  to  be  ascertained  what  interest  Mary  Wedgr 
wood  takes  in  the  capital,  what  interest  Edith 
Wedgwood  takes,  and  ii  neither  of  them  take  any, 
Trhat  interest  Catherine  takes.  I  cannot  decide 
that  now.  Bat  I  can  decide,  and  I  think  I 
am  bound  to  decide,  that  the  declaration  in  the 
will  is  clear  and  explicit  in  itself,  and  that  at 
least  for  the  period  which  existed  of  that  term  of 
twenty-one  yews,  which  is  mentioned  as  a  sub- 
stantive specific  thing  in  the  will,  for  that  time  the 
tmsts  of  the  will  are  to  be  in  active  operation. 
Mary,  who  has  married  is  entitled  to  the  5002. : 
Edith,  who  is  not  yet  married,  upon  condition  that 
she  keeps  up  the  house  and  resides  in  it,  wiU  be 
entitled  to  the  income  of  all  the  rest.  If  she 
should  fail,  and  Mary  should  not  exercise  that 
option  which  seems  to  be  given  her  (I  do  not 
say  it  is)  of  resuming  possession  of  the  bouse,  if 
she  continue  to  occupy  it  until  the  end  of  the 
term  of  twenty-one  years,  and  be  alive  at  the  end 
of  that  time,  there  inll  be  a  question  to  be  decided, 
■which  cannot  now  be  decided,  viz.,  what  is  to  be 
done  with  the  corpus  of  the  aggregate  settled 
fund  which  the  testatrix  has  provided  for  the 
benefit  of  her  nieces  P  There  will  be  a  declaration 
that  the  trusts  of  the  will  are  subsisting  trusts 
for  so  long  a  period  as  the  original  lease  would 
have  lasted,  and  that  Mary  Amery  Wedgwood 
became  entitled  on  her  marriage  to  the  600J. 

Solicitors  for  all  parties,  Field,  Boicoe,  Field, 
and  Franei«,  agents  for  Edsu,  Peart,  Logan,  and 
Eden,  Liverpool. 


Common  l^in  Courts. 


CXmBT  OF  OOmCOH'  FLEAS. 

Bep>rte<I  bjr  M.  W.  HcEkuab  and  H.  H.  Hocuse,  E«qn., 
BuTisten.at-Law, 

Momlaij,  April  17. 
Kbwau.  v.  Tomlissok. 
yontrael  between  brokers — Overpayment  by  mistake 
— Credit  to  prineipd — Liability  of  selling  broker. 
One  Liverpool  cotton  broker  bought  cotton  of  another, 
each  inhis  Oion  name ;  in  contequenee  of  a  mis- 
take by  a  clerk  of  the  telling  broker,  the  bming 
broker  paid  over  too  tnttelt  money.      Hie  leUiug 
bivker  gave  credit  to  htt  nndimoted  principM 
for  the  turn  he  received,  the  pnncipal  being  largely 
in  hit  debt. 
Hdd,  that  the  buying  broker  wot  entitled  to  recover 
back  from  the  telting  broker  the  ttim  to  overpaid 
to  hitn,  the  cate  not  falling  within  the  ride  by 
tchich  an  ageiU  it  relieved  from  reeponsibility 
tchei-e  he  Itae  bond  jide  paid  over  money t  received 
by  him  on  actoutft  of  his  principals. 
This  was  an  action  between  cotton  brokers,  and 
tried  before  Willee,  J.  at  Liverpool  at  the  spring 
assizes  1871.    The  declaration  consisted  of  money 
counts  for  money  received  and  paid,  for  iutereet, 
and  upon  acooants  stated.  The  defendants  pleaded 
never  indebted.    Verdict   directed  for  plaintilfs, 
509L  1m.,  leave  being  reserved  to  defendants  to 
move  the  court  for  a  verdict  or  a  nonsuit. 

Plaintiffs  and  defendants,  acting  for  other  per- 
•vaa,  dealt  with  each  other  as  principals,  accormng 


to  the  usage  of  the  Liverpool  cotton  market.  In 
April  1870,  in  consequence  of  a  mistake  by  defen- 
dants' clerk,  plaintiffs  paid  over  to  defendants  upon 
a  single  transaction  5092.  158.  too  much.  The  in- 
voice was  headed,  "  Messrs.  Newall  and  Clayton, 
bought  from  W.  D.  Tomlinson  and  Co.,"  and  it 
was  not  until  after  the  mistake  was  discovered — 
viz,,  the  14th  Dec.  following,  that  the  plaintiffs 
knew  that  a  certain  firm  (BLxon  and  Co.),  were 
the  defendants'  principals  in  the  transactions. 

The  defendants  had  previously  to  this  transac- 
tion advanced  large  sums  to  Dixon  and  Co.,  and 
u{>on  receipt  of  the  money  they  gave  them  credit 
for  the  whole  sum  piaid  by  the  plaintiffs.  Defen- 
dants continued  to  make  advances,  and  when 
Dixon  and  Cu.  stopped  payment,  which  was  before 
the  discovery  of  the  mistake,  they  were  indebted 
to  the  defendants  in  an  amount  far  exceeding  the 
sum  overpaid  by  the  plaintiffs. 

The  plaintiffs  now  sued  for  this  excess  of  pay- 
ment, and  the  particulars  of  demand  were  as 
follows : 

1870:  Deo.  14.— To  amount  of 
overaharee  paid  by  the  plaintiffs 
to  the  deiendMits,  being  an 
overpayment  on  inroice  for  ^9 
bales  of  cotton  ex  Qlen  Cora, 
dated  April  22, 1870,  viz. : 
Error  in  weight  of  74  bales  of 
cotton,  said  to  weigh  37,4851b8.      £      a.  d.    Ji     t.  d. 

nett,  at  Hid.  perlb 1796    3    0 

Diaoonnt 26  19    0 

1769    4   0 

Whereas  it  onght  to  have  been 

26,6851b3 1278    9    8 

Diaoonnt 19    0    8 

■  1258    9   0 

509  15  0 
Interest  to  15th  Deo 15  16   3 

.£525  18   2 

The  plaintiffs  also  sought  to  recover  on  accounts 
stated,  and  claimed  interest  till  payment  or  judg- 
ment. 

At  the  trial  the  defendants  claimed  to  shelter 
themselves  under  the  rule  of  law  which  protects 
payments  bond  fide  made  by  an  agent  to  his  prin- 
cipal without  notice;  and  it  was  submitted,  on 
their  behalf,  that  being  known  to  be  brokers,  and 
being  under  advances  to  their  principal,  whether 
the  plaintifib  knew  that  they  were  acting  for 
principals  or  not,  the  defendants  were  entitled  and 
tx>und  to  hand  over  the  money  to  Dixon  and  Co., 
or  were  entitled  to  set  it  off  against  their  advances, 
and  having  done  so  were  not  liable  to  be  called 
upon  to  rdfund  it.  They  relied  upon  the  cases  of 
Holland  v.  RhsssII,  1  B.  A  S.  484,  and  in  error  4  B.  i 

8.14;  and 
8ha»d  V.  Grant,  15  C.  B.,  N.  8.,  324. 

The  learned  Judge,  in  his  summing  up  and, 
that  every  agent  for  the  sale  of  eoods  who  has  ad- 
vanced money  upon  tiiem  and  has  them  in  his 
possession,  has  a  right  to  sell  Uiem  as  owner, 
unless  there  be  a  countermand  of  his  authority; 
and  ho  distinguished  the  cases  cited,  on  the  grotmd 
that  in  both  of  them  the  persons  Who  dealt  with 
the  agent  knew  that  they  were  dealing  with  one 
who  represented  an  undisclosed  principal ;  whereas 
here  the  defendants,  though  general  brokers,  acted 
in  the  particular  case  as  prinoipalR,  and  he  directed 
the  jury  to  find  for  the  plainti^,  damages 
509J.  16«.,  reserving  leave  to  the  defendants  to 
move  to  enter  a  verdict  for  diem  or  a  nonsuit,  if 
the  court  should  think  the  ruling  wrong. 
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Quain,  Q.  C.  now  moTed :  He  contended  that 
tiie  mistake  was  mutual  concerning  a  fact,  and  that 
the  case  came  within  the  authorities  cited  at  the 
trial.  The  case  of  Kelly  v.  Solari  (9  M.  &  W.  64) 
showed  that  the  mere  means  of  knowledge  of  the 
mistake  was  not  sufficient  to  charge  the  de- 
fendants. 

Boviix,  C.  J. —  The  defendants,  in  the  first 
instance,  personally  claimed  the  price  of  the  cotton 
from  the  plaintiffs,  as  upon  a  sale  to  them  by  the 
defendants,  each  beiny;  as  between  themselves 
personally  bound  as  principals  in  the  transaction, 
tbough  each  were  acting  for  principals  whoso 
names  were  not  disclosed.  The  invoice  was  made 
out  as  upon  a  sale  from  the  defendants  to  the 
plain tifis,  and  claiming  the  price  as  being  due  to 
the  defendants  personally  j  and  each  were  liable 
personally  to  the  others  for  the  due  performance 
of  the  contract.  The  defendants  were  entitled  to 
sue  for  and  recover  the  price  of  the  cotton  in  their 
own  names,  and  to  applyit,  when  received,  to  their 
own  use  and  benefit.  They  had  made  large  ad- 
vances to  their  principals,  Messrs.  Dixon  and  Co., 
npon  the  security  of  the  cotton,  and  were  entitled 
to  sell  it  to  recoup  themselves.  In  no  sense  could 
they  be  said  to  have  received  this  money  for  the 
purpose  of  handing  it  over  to  Messrs.  Dixon  and 
Co. ;  nor  did  they  in  point  of  fact  hand  it  over  to 
them.  It  is  true  that  the  defendants  were  shown 
to  have  made  further  advances  to  Messrs.  Dixon 
and  Co.,  subsequently  to  the  receipt  by  them  of 
this  money.  That,  however,  coula  not  make  it 
money  had  and  received  by  Messrs.  Dixon  and  Co. 
to  the  use  of  the  plaintiffs,  so  as  to  enable  them  to 
sue  Messrs.  Dixon  and  Co.  for  it.  The  mistake 
originated  with  the  defendants  themselves  and 
-they  alone  are  responsible.  The  cases-  relied  on 
are  clearly  distinguishable.  In  Shand  v.  Grant, 
the  defendant  received  the  money  as  agent  of  the 
shipowner,  emd  for  the  purpose  of  handing  it  over 
to  nun.  The  case  was  put  entirely  npon  the 
ground  that  the  defendant  was  a  mere  agent.  He 
had  handed  over  the  money  to  his  principal,  and 
the  principal  was  the  proper  person  to  sue.  So  in 
Souand  v.  Russell  the  same  view  was  taken,  and 
tiie  decision  proceeded  npon  the  ground  that  the 
defendant  was  a  mere  agent.  Cockbnm,  C.  J.,  in 
delivering  the  judgment  of  the  court  below,  after 
stating  what  had  been  the  contention  on  one  side, 
and  on  the  other,  says  (1  B.  &  S.  432),  "  We  are  of 
opinion  that  the  plaintiff  fails  npon  the  facts.  Not 
only  is  it  clear  that  the  defendant  was  acting  solely 
as  agent,  but  (the  court  having  power  to  draw  in- 
ferences of  fact),  we  are  of  opinion  that  the  plain- 
tiff was  aware  that  the  defendant  was  acting  as 
a^ent  for  the  foreign  owners,  and  as  such  made  to 
bun  the  payment  of  the  money  he  now  seeks  to 
recover  back."  And  when  the  case  came  before 
the  court  of  error,  the  same  view  was  taken.  Erie, 
C.J.,  delivering  the  judgment  of  that  court,  says 
(4  B.  &  S.  15),  "  The  defendant  who  received  this 
money  from  the  plaintiff  received  it  as  agent  for  a 
foreign  principal.  The  plaintiff  knew  that,  and 
paid  him  in  that  capacity,  with  the  intention  that 
he  should  pay  it  over  to  that  principal,  and  he 
did  so ;  and  all  the  money  thus  received  has  been 
accounted  for  in  a  settlement  of  account  approved  by 
the  foreign  principal,  under  circumstances  which 
clearly  amount  to  payment  of  that  sum  to  him. 
The  defendant  having  therefore  been  altogether 
an  agent  in  the  matter,  is  there  anything  which 
takee  him  oiit  of  the  ordinary  protection  to  which 


an  agent  is  entitled  who  pays  money  to  his  prin- 
cipal before  he  received  notice  not  to  pay  it,  and 
before  he  knew  that  there  was  no  le^  duty  on 
him  to  do  so  P  There  is  nothing  in  this  case  to 
deprive  the  defendant  of  the  right  of  an  ordinary- 
agent  so  to  protect  himself.  Here  the  defendants 
were  not  mere  agents.  They  were  dealing  a» 
principals,  and  entitled  to  apply  the  proceeds  of 
the  sale  of  the  cotton  to  their  own  use.  For  these 
reasons  I  am  of  opinion  that  the  direction  of  the- 
learned  judg^  was  right,  and  that  there  should  bo- 
no rule. 

Byles,  J. — I  entirelv  agree  with  what  has  fallen 
fi'om  my  Lord  upon  the  first  point.  The  defend- 
ants did  not  receive  the  money  as  mere  agents  ; 
they  received  it  for  their  own  use  and  benefit.  In 
ad(£tion,  I  would  observe  that  the  defendants  here 
are  seeking  to  excuse  one  mistake  by  another^ 
They  paid  over  (or  accounted  for)  the  money  to 
their  employers,  if  not  with  recollection,  yet  with 
notice  of  tne  facts.  If  they  were  mere  agents, 
they  were  bound  to  remember.  On  both  grounds,, 
therefore,  I  think  the  verdict  was  right. 

M.  SniTK,  J. — I  am  of  the  same  opinion.  Upon 
the  facts  appearing  the  defendants  were  not  mere- 
agents  to  receive  the  money  for  Dixon  and  Co.» 
and  to  hand  it  over  to  them.  They  received  it  on 
their  own  acconnt,  and  had  a  right  so  to  receive  it 
and  appropriate  it  to  their  own  use.  They  were 
not  mere  conduit  pipes  ;  they  were  in  some  sense 
principals,  and  had  a  right  to  appropriate  the 
money  in  satisfaction  of  their  advances  to  Dixon 
and  Co.,  and  they  did  so.  What  is  said  by  Lord 
Mansfield  in  BulXer  v.  Harrison  (2  Cowp.  at  p.  568) 
seems  to  me  to  be  very  much  in  point.  "The 
law  "  he  says  "  is  clear,  that  if  an  agent  pay  over 
money  which  has  been  paid  to  him  by  mistake,  h» 
does  no  wrong ;  and  the  plaintiff  muBt  call  on  the 
principal,  and  in  the  case  of  Muihnan  v.  D'EguUio, 
where  it  appeared  that  the  money  was  paid  over, 
plaintiff  was  nonsuited.  But,  on  the  other  hand, 
shall  a  man  though  innocent  gain  by  a  mistake,  or 
be  in  a  better  situation  than  if  the  mistake  had  not 
happened  ?  Certainly  not."  If  the  argument  of 
Mr.  Quain  were  to  prevail,  the  defendants  clearly 
would  be  in  a  better  position  than  if  the  mistake 
had  not  happened.  They  receiyed  the  money  and 
appropriated  it  towards  satisfaction  of  their  own 
debt.  I  think  the  defendants  were  not,  to  use  the 
words  of  Brie,  C.  J.,  in  HoUand  v.  Biisseli  (4  B.  &  S. 
at  p.  16),  "agents  altogether."  As  between  them- 
selves and  the  plaintiffs,  they  were  principals. 

Bkett,  •  J. — I  am  of  the  same  opinion.  The 
defendants  were  originally  liable,  because,  under 
a  mistake  they  received  money  which  they  were 
not  entitled  to.  They  oimnot  get  rid  of  that 
liability  unless  they  bring  themselves  within 
the  rule  as  to  an  agent  who  has  received 
money   on  account    of   nis    principal,    and    has 

Eaid  it  over  to  him.  It  seems  to  me  that  they 
ave  failed  to  bring  themselves  within  that  rule. 
They  did  not  receive  this  money  for  their  princi- 
pals. They  stood  with  regard  to  the  plaintiffs  as 
original  contractors.  I  should  be  very  sorry, 
however,  to  decide  the  case  on  that  ground  alone. 
The  money  in  question  was  received^y  the  defen- 
dants not  only  as  between  the  plaintiffs  and  them- 
selves, but  also  as  between  Dixon  and  Co.  and 
themselves,  on  their  own  account,  and  not  on 
account  of  Dixon  and  Co.  Being  under  advances, 
they  had  a  right  to  sell  the  cotton  and  receive  tho 
proceeds  on  their  own  account.     They  cannot. 


Digitized  by 


Google 


38+-Vol.  XXV.,  N.  s.] 


THE  LAW   TIMES  REPORTS. 


[Not.  U,  1871. 


PaoB.] 


In  the  Goods  of  P.  Richardson- — In  the  Goods  of  P.  B.  Haix. 


[Pbob. 


therefore,  say  that  they  received  the  5091.  lHn.  in 
question  to  the  upc  of  their  principals,  and  conse- 
quently they  do  not  bring  themselves  within  the 
rale  relied  on.  I  will  only  odd  tliat  I  found  my 
judgment  entirely  upon  that  view,  and  I  do  not 
rely  on  the  ground  that  the  money  was  received 
by  the  defendants  through  a  mistake  of  their  own. 

Rule  iv/nsed. 
Attorneys    for  defendants,  NotTit,  Allen,   and 
CurUr,  agents  for  Slmpgo'i  and  North,  Liverpool 

COiraT  OF  FSOBATE. 

B«portcd  br  W.  Letcssteb,  Eiq.,  Baniater-at-lAW. 

May  2  and  4. 
(Before  Lord  Fekzaxcx.) 
In  the  Goods  of  P.  Bichaudsok. 
AtlmiiiUtratwn  —  Applitation  for  joint   grant  to 
nominee  of  next  of  kin,  and  partiet  entitled  in 
dittribtiiion— 20  ^  21  Viet.  e.  77,  «.  73. 
In  the  absence  of  special  eircumttances   the  court 
declitted  to  make  a  joint  grant  to  parti«t  entitled 
in  dittribtUion  and  the  nominee  of  the  next  of 
kin,  teho   wot  an  old  lady  of  eighty-one,  and 
unable  to  attend  to  business. 
Peter  Richardson,  late  of  Durham,  in  the  county 
of    Dnrham,    died   5th   March  1871,  a  bachelor 
and   intestate  leaving  Eurviving  him,  Elizabeth 
Appleby,  his  natural  and  lawful  sister  and  only 
next  of  kin,  and  eight  nephews  and  nieces  re- 
spectively, the  children  of  a  brother  and  sister 
who  died  in  his  lifetime,  together  the  only  persons 
entitled  in  distribution  to  nia  personal  estate  and 
effects.    The  estate  was  of  the  valae  of  over  20,0001., 
of  which  15,3731.  was  lent  out  on  some  thirty 
different    mortgages.     The    next    of   kin,    Mrs. 
Appleby,  was  an  old  lady  of  eighty-one  yean  of 
age,  and  unable  to  manage  the  business  of  the 
estate,  and  she  was  anxious  that  administration 
ehonld    be    granted   j<nntlv'  to   her    son  John 
Appleby  and  two  other  nephews  of  the  deceased. 
All  the  parties  entitled  in  distribution  had  filed 
consents  to  this  arrangement. 

Bearle,  moved  the  court  to  make  a  joint  grant  of 
administration  to  John  Appleby,  the  eldest  son 
and  nominee  of  the  next  of  km,  and  to  Ralph 
Richardson  and  Robert  Crowe,  two  of  the  lawliil 
nephews  of  the  deceased,  and  two  of  the  persons 
entitled  in  distribution.    Though  the  application 
might  not  be  in  acdordance  with  the  ordinary 
practice,  this  was  a  case  in  which  the  court  might 
exercise  its  discretion  under  the  73rd  section  of 
20  &  21  Vict.  c.  17.    He  cited, 
in  fhegooi*  of  Ktane,  1  VLtg.  829: 
In  iht  goods  o/Blagrove,  2  Hag.  88; 
In  the  mods  <4  Jolmson,  2  8w.  &  Tr.  405 :  7 1<.  T. 

Bep.K.a^; 
Jn  <h«  foods  of  Qrundy,  Jj.  Bep.  1  P.  &  U.,  400. 

Cur.  adv.  vuU. 

May  4. — Loi-d  Penzasci. — ^This  was  an  appUca* 

tion  for  a  grant  of  administration  to  two  persons 

entitled  in  distribution,  and  to  a  third  person 

nominated  by  the  next  of  kin.    It  was  conceded 

that  such  a  grant  was  contrary  to  the  practice  of 

the  court,  and  the  court  was  asked  to  exercise 

the  power  vested  in  it  by  the  78rd  section,  and  to 

make  the  grant  for  the  convenience  of  the  parties. 

Two  cases  were  cited,  in  one  of  which  a  joint  grant 

iras  made  to  the  next  of  kin  and  the  only  other 

person  in  distribution  who  was  interested ;  and 

mother  where  an  administration  suit  having  been 

istitnted,  and  several  members  of  the  famuy  dis- 


puting the  grant,  the  parties  stated  to  the  ooort 
that  they  wished  to  abandon  litigation,  and  woold 
consent  to  the  appointment  of  a  third  person 
without  interest  in  administration.  The  coort 
granted  that  application  under  the  73rd  section; 
but  the  court  cannot  make  the  grant  which  is  now 
asked  for  under  the  section  without  laying  down 
the  rule  that  whenever  the  parties  interoxted  like 
to  consent  that  some  person  nominated  by  them 
shall  take  the  grant,  the  court  will  make  the 
grant  to  Fuch  nominee.  If  all  the  suitors  in  this 
court  and  all  the  applicants  for  grants  were  persons 
of  intelligence  and  knowledge  of  business  matters, 
such  a  rule  would  be  unobjectionable.  Persons  of 
intelligence  and  education,  knowing  their  own 
rights,  may  be  permitted  without  objection  to 
transfer  to  third  persons  the  right  of  dealing  with 
property  in  which  they  alone  are  concerned.  Bat 
the  court  must  bear  in  mind  that  the  suitors  and 
applicants  for  grants  in  this  court  are  many  of 
those  persons  who  have  had  no  opportunity  of 
knowing  their  own  rights,  and  the  danger  that 
besets  them  by  transferring  their  rights  to  other 
parties.  It  would,  therctore  be  unwise  of  the 
court  to  depart  from  the  old  established  rule  that 
administration  should  go  to  the  person  who  is  bj 
law  entitled  to  the  property.  That  rule  is  the 
basis  of  the  practice  that  uas  been  acted  on  by  the 
Ecclesiastical  Courts  for  centnrics,  and  it  is  a  sound 
rule,  to  depart  from  which  might  lead  to  danger- 
ous consequences.  On  that  ground,  therefore,  I 
decline  to  make  the  grant.  Then  comes  the  ques- 
tion whether  there  are  in  this  case  any  such  special 
circumstances  as  existed  in  the  other  cases.  I 
think  there  arc  none.  The  application  simply  rests 
on  the  ground  that  all  the  parties  iutorested  con- 
sent. The  motion  is  rejectee. 
Proctors,  Johnson  and  Coote. 


In  the  Goods  of  P.  B.  ELux. 
Wm  and  codicil — FencU  alteratiotit  in  wiU  be/ors 

execution  of  codicil  excluded  from  probaie. 
Testator  left  a  teiU  and  a  codicil  confirming  the  w3L 

Between  the  execution  ofthewiUand  the  execution 

of  the  codicil,  lie  scorcd'otU  certain  passages  in  the 

wiU  with  pencil,  aiuZ  against  others  wrote  the  word 

"  query  "  also  in  pencU. 
The  court  exchided  these  aUerations  from  probatt, 

being  satisfied  tluU  the  testator  intended  them  to 

be  deliberative,  not  final. 
P.  B.  Hall,  deceased,  lato  of  Richmond,  in  the 
county  of  Surrey,  died  17th  March  1871,  leaving  a 
will  and  codicil,  bearing  date  respectively  3rd  June 
1864,  and  9th  March  1871.  By  the  will  he  appointed 
his  wife  and  his  two  eldest  sons  his  executors  and 
trustees.  He  also  nominated  the  persons  who 
were  to  succeed  him  in  his  business  as  a  powder 
manufacturer,  and  disposed  of  his  interest  in  the 
premises  in  which  the  business  was  carried  on. 

In  1870  he  entered  into  new  articles  of  partner- 
ship, under  which  his  power  of  appointing  a  snc- 
oessor  was  subjected  to  the  conmtion  ^lat  bis 
successor  should  also  be  his  sole  executor  as  re- 
garded the  partnership  assets.  On  8th  March 
1871,  the  testator  being  on  bis  death  bed,  the 
fiuuily  solicitors  prepared  the  draught  of  a 
codicil,  making  the  appointment  of  a  successor 
to  the  business  consistent  with  the  new 
articles  of  partnership.  The  oodicQ  was  pre- 
pared from  the  draught  copy  of  the  will  in  the 
possession  of  the  solicitors,  and  utter  reciting  the 
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fact  that  the  testator's  former  partnership  had  ex- 
pired, and  that  the  arrangements  in  the  will  had 
consequently  become  inoperative,  it  went  on  to 
make  new  arrangements  in  relation  to  the  new 
partnership,  and  appointed  his  son,  John  Frederick 
Ball,  to  succeed  him  in  his  business,  and  to  be  his 
sole  executor  in  regard  to  his  partnership  affairs. 
In  other  respects  it  confirmed  the  wdl.  The 
codicil  was  approved  by  the  testator,  and  executed 
by  him  a  few  days  before  his  death. 

After  the  death  of  the  testator,  it  was  found 
that  he  had  scored  out  several  paragraphs  with  a 
pencil,  and  that  he  had  placed  his  initials  against 
these  paragraphs,  and  a^inst  others  had  written 
tho  word  "  query  "  also  m  pencil.  It  was  proved 
in  evidence  that  these  alterations  had  not  beeu 
made  at  the  time  the  will  was  executed,  and  that 
they  must  have  been  made  before  theK»dicil  was 
executed.  It  was  also  proved  that  the  witnesses  to 
the  codicil  did  not  see  the  will,  and  that  it  was 
not  before  the  testator  when  he  executed  the 
codicil. 

Baiiford  now  moved  for  probate  of  the  will  and 
codicil  without  the  alterations  in  pencil  which,  be 
submitted,  were  not  intended  to  be  final.  He 
relied  on  Galamy  v.  Hyde  (1  Lee  Ecc.  423,  note  a), 
and  Neale  v.  Pldeard  (2  No.  Cas.  406). 

Lord  Fbnzance. — I  think  probate  ought  to  go 
without  the  pencil  alterations.  The  doctrine  is 
dear  that  when  a  man  makes  a  codicil  in  which  he 
confirms  his  will  tho  effect  of  the  codicil  is  to  make 
his  will  not  what  was  written  on  the  paper  at  the 
time  it  was  executed,  but  what  was  written  on  it 
at  the  time  of  the  execution  of  the  codicil.  Before 
the  Wills  Act,  when  the  Ecclesiastical  Courts  used 
to  have  to  determine  what  was  a  man's  will,  it  was 
a  familiar  part  of  the  discussion  which  took  place — 
to  consider  whether  certain  words  or  figures 
which  were  written  on  the  paper  in  the  testator's 
handwriting  sometimes  signed  by  him  and 
sometimes  not,  were  intended  as  part  of  the  will, 
or  were  merely  deliberative.  And  if  they  came  to 
the  condnsion  that  such  words  and  figures  were 
not  placed  on  the  paper  with  the  definite  intention 
of  their  forming  part  of  the  testamentary  disposi- 
tion, but  were  merefy  deliberative — set  down  for 
further  consideration,  and  with  a  view  to  their  ulti- 
mately being  carried  out  or  not,  according  to  some 
determination  that  the  testator  might  afterwards 
come  to — they  were  rejected  from  the  probate. 
Applying  that  mode  of  handling  to  this  case,  I 
find  that  these  alterations  are  all  in  pencil,  that 
they  are  done  very  roughly,  and  that  before 
several  lines  scored  through  in  pencil  there 
is  the  word  "query."  And  if  there  were 
nothing  else  on  the  paper  to  indicate  that 
the  testator  intended  the  alteration  to  be 
deliberative,  and  not  final  as  a  testamentarv 
disposition,  it  would  be  that  word  "query. 
Therefore  the  court  must  exercise  its  common 
sense  in  looking  at  alterations  of  this  description ; 
and  the  principle  it  ought  to  follow  is  this :  If  it  can 
see  that  the  alterations  from  the  way  in  which  th,y 
were  made,  and  from  their  nature  were  intended  to 
represent  the  definite  intentions  of  the  testator,  and 
that  there  is  a  subsequent  codicil  confirming  the 
will,  the  court  ought  to  keep  them,  although  not 
on  the  paper  when  it  was  originally  executed. 
But  when  the  court  can  see,  as  here,  that  these 
alterations  were  not  of  that  character,  but  altera- 
tions indicating  that  the  testator  was  not  wholly 
satasfied  with  what  he  had  done,  and  contemplated 


something  else,  the  mere  fact  of  his  scoring 
figures  or  letters  on  the  will  is  not  sufficient  to 
make  them  part  of  the  will.  Probate  may,  there- 
fore, go  without  the  pencil  alterations. 

Attorneys,  WiUon,  Brittovc,  and  Carfmael. 


Wednesday,  May  24. 

(Before   Lord  Peszancb.) 

Habbingiox  v.  Bowteb. 

Tettanutntary  tuU — Pka  of  tindae  iaflaenee — Notice 

only  to  crots-examine  wUnegges — Btdeil — Cott*. 
The  notice  under  rule  41  iltat  aparty  only  intend*  to 

eroM-examine  tlui  wUnetaea  produced  in  support  of 

a  toiU  doce  not  exempt  him  from  liability  to  corit 

if  hehae  pUaded  andite  influence  or  fraud. 
J.  BoWYBB,  deceased,  died  llth  Jan.  1871,  leaving  a 
will  bearing  date  1st  Sept.  1862,  of  which  he  ap- 
pointed Jane  Harrington  sole  executrix.  She 
Srop)ounded  the  will,  and  it  was  opposed  by  the 
efendant,  who  pleaded  undue  execution,  incapa- 
city, and  undue  influence  of  the  plaintiff.  With 
his  pleas  tho  defoiiditnt  delivered  a  notice  under 
rule  41  that  he  only  intended  to  cross-examine  the 
witnesses.  At  the  hearing  no  opposition  was 
offered  to  the  proof  of  the  will,  and  tne  court  pro- 
nounced for  it. 

Dr.  Spinks,  Q.C.  (Seiirle  with  him),  moved  the 
court  to  condemn  the  defendant  in  costs,  notwith- 
standing his  notice  under  Rule  41.  That  rule  was 
intended  to  place  next  of  kin  as  nearly  as  possible 
in  the  same  position  as  in  the  Ecclesiastical  Courts 
— but  in  those  courts  they  were  liable  to  costs  if 
they  charged  undue  influence  or  fraud  and  failed 
to  show  any  ground  for  it.    He  cited 

Ireland  v.  Ueadall,  h.  B«p.  1  P.&M.194;  14L.  T.  Bep. 
N.  S.  574. 

Dr.  StBohey,  for  the  defendant. — The  plea  of  un- 
due influence  has  not  ii\jured  the  plaintiffs  in  any 
way.  [Lord  Pbmzakcb. — It  protebly  compelled 
her  to  have  additional  evidence  in  readiness  to 
meet  the  charge.]  The  defendant,  then,  is  only  liablo 
for  the  additional  costs  the  plaintiff  may  have 
been  put  to  by  this  plea : 

clean  and  Fowler  r.  Cleare,  !<.  IZep.  P.  h  If.  655 ; 
20  L.  T.  Bop.  N.  S.  497. 

Lord  Penzakce. — The  case  just  cited  establishes 
the  proposition  that  where  a  party  setting  up  a 
will  has  to  prove  affirmatively  a  fact,  not  merely  to 
negative  a  charge  made  b^  his  opponent,  and 
where  the  proof  o!  such  fact  is  port  of  the  burden 
taken  on  nimself  by  the  party  propounding  the 
will,  the  other  party  may  cross-examine  the  wit- 
nesses upon  such  matter  without  liability  to  costs 
if  the  proper  notice  has  been  given.  The  question 
is  whether,  under  the  circumstances  of  this  case, 
the  court  should  exercise  its  discretion,  and  it  has 
already  been  decided  in  Ireland  v.  Bendall  that  a 
party  pleading  undue  influence  under  such  circum- 
stances is  liable  to  costs.  I  shall  follow  that 
decision  and  condemn  the  defendant  in  costs. 

Attorneys  for  plaintiff,  Finney  and  Sons. 

Attorneys  for  defendant.  Chirk,  Woodcock,  and 
Byland. 
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June  27,  Jithj  26,  and  Aug.  2. 
The  WiujsM  III. 
Salvage — Paseenger'sbaggage — Snhor'gliim — Rlvai 
salvors — Bight    to    begin  — Life  salvage  from  a 
foreign  ship — Jurisdiciioii — Admiralty  Conrt  Acl 
1861(24  lid.  e.  10),  s.  9. 
'A  salvor's  lien  does  not  extend  to  pers(m<ii  baggage 
■<md  effects  {wearing  apparel  and  other  goads  ejus- 
•    dem  generis)  belongitig  to  passengers  on  board  the 
vessel,  to  which  the  services  have  been  rendered, 
'    and  the  Court  of  AdmiraUij  will  order  such  effects 

to  be  released. 
fFlure  suits  of  rival  salvors  come  on  for  hearing  at 
ihe  same  time,  the  right  to  begin  must  depend  upon 
the  cireumsiauces  of  each  ease. 
The  F.  schooner,  having  taken  on  boardpart  of  ihe 
passengers  a/nd  o-eto  of  a  foreign  vessel,  which  was 
on  fire,  afterwards  transferred  them  to   the  8. 
gteamei;  in  order  that  ihey  might  get  ashore  more 
quickly.    Tlie  whole  transaction  took  plate  out- 
side British  waters  : 
Meid,  that  the  services  of  the  two  vessels  were  not  so 
continuous  that  they  could  be  considered  as  one, 
and  that  therefore  the  F.  was  not  entitled  to  life 
salvaaefrom  a  foreign  vessel  as  for  services  ren- 
dered either  wholly  or  in  part  in  British  waters 
under  the  AdndraUy  Court  Act  1861,  s.  9. 
In  this  case  there  were  originally  five  Buits  of  sal- 
vage  instituted  against  the  Will&m  III. :  two  (Nos. 
5771  and  5774),  which  were  consolidated,  were  in- 
stituted on  behalf  of  the  General  Steam  Naviga- 
tion Company,  the  owners  of  the  Scorpio  ss.  and 
her  master  and  crow,  and  on  behalf  of  William 
WatkinB  the  Qwner  of  the  tug  Cambria  and  her 
master  and  crew ;  two  more  (Nos.  5773  and  6775), 
also   consolidated,  were  instituted   on   behalf  of 
John     Coote,     licensed     Trinity     House    pilot, 
and     George    Burnett,    the    master,    and    the 
owners  and    crew  of  the  cutter  Mary  of  Ports- 
mouth,   and   on    behalf    of    George    Greenham, 
licensed  Trinity  House    pilot,  and    the    owners, 
master,  and  ctew  of  the  cutter  Alarm;  and  the 
fifth  (No.  5805),  on  behalf  of  the  owners,  master, 
and  crew  of  the  French  schooner  FZoi-a.    All  these 
■uits  were  for  salvage  services  alleged  to  have 
been  rendered  to  the  Willem  III.  and  her  pas- 
sengers and  crew.    On  20th  May  1871  the  pilot 
cutter  Mary  was  on  her  station  off  the  Owers 
liightship  in  the  Channel,  when  at  about  9.45  p.m. 
she  perceived  signals  of  distress,  and  immediaitely 
bore  down  upon  the  place  from  whence  they  pro- 
cseeded,  and  at  11.15  p.m.  found  a  vessel  which  was 
the    Will^nn  III.  on  fire.    Near  the  vessel  they 
{bund  a  large  boat  containing  some  of  the  pas- 
sengers and  crew  of  the  WiUem  III.,  and  these 
people,  about  fifty  in  number,    were   taken    on 
board  the  Mary.    This  boot  was   sent  back  to 
the  ship,  and  shortly  after  two  more  boats  came 
up,  and  those  in  them,  about  forty  persons,  were 
taken  on    Ixiard  the   Mary,  and  the  boats  were 
ordered  to  save    any    other    persons  they  were 
able,    and    to   take    them  to   the    Flora,  which 
was   then    lying    on    the    port  quarter   of    the 
Willerm  TH.    The   Flora  was  a  French  schooner 
bound  on  a  voyage  from  Nantes  to  Stockholm,  with 
a  cargo  of  molasses  valued  at  1500Z.     She  received 
on  board  about  100    persons,    from    four   boats 
belonging  to  the  WiUem  III.,  and  fastened  these 


boats  alongside.  The  Flora  lay  by  the  burning 
Teasel  until  between  three  and  four  o'clock  in  the 
morning  of  May  20th.  The  Mary  took  on  board  a 
further  toat  load  of  thirty- four  people,  principally 
women  and  children,  and  at  about  1  a.m.  on 'May 
21st,  having  ascertained  that  a  steamer  was 
waiting  to  pick  up  the  rest  of  the  passengers  and 
crew,  and  being  quite  full,  she  set  sail'  for  Ports- 
month,  where  she  arrived  at  1p.m.  on  the  same 
day,  with  all  on  board  safe.  The  Scorpio  was  a  screw 
steamer  of  661  tons,  bound  on  a  voyage  'from 
Sunderland  to  Charente,  and  with  hor  cargo  was 
valued  at  20,000?.  On  the  night  in  question,  on  her 
watch  making  out  the  burning  ship,  she  bore  down 
to  the  place  and  picked  up  four  boats  belong- 
ing to  the  Willem  HI.,  and  took  on  board  those 
of  the  passengers  and  crew  that  were  in  them, 
including  the  master.  The  Scorpio,  at  the  request 
of  the  master  of  the  Willem  III.,  then  went  in 
search  of  the  Flora,  and  all  those  persons  belonging 
to  the  Willem  HI.  on  board  the  Flora  were  trans- 
ferred from  her  to  the  Scorpio,  and  the  boats  along- 
side the  Flora  were  fetched  away  and  were  made 
fast  to  the  Scorpio.  The  Scorpio  had  then  on 
board  of  her  about  154  persons.  About  this  time 
the  pilot  cutter  Alarm  came  up,  with  plaintiff 
George  Greenham  on  board,  and  after  searching 
for  more  boats,  and  not  finding  any,  G«orge  Green- 
ham was  engaged  by  the  master  of  the  Scorpio  to 
pilot  that  steamer  into  Portsmouth,  the  master  of 
the  Scorpio  saying  that  George  Greenham  agreed 
to  do  so  for  the  sum  of  31.  The  Flora  in  the 
meantime  proceeded  on  her  voyage.  The  Scorpio 
then  made  fast  her  hawser  to  the  Willem  III.  for 
the  purpose  of  towing  her  in,  and  the  Scorpio's 
boatswam  and  two  seamen  and  some  of  the 
crew  of  the  Willem  III.  went  on  board  the 
burning  vessel  to  make  &8t.  In  the  meantime 
the  tug  Cambria  came  up,  and  she,  being  a  power- 
full  paddlewheel  Steamer,  working  up  to  400  horse 
power,  after  some  negotiation  it  was  arranged  that 
she  should  tow  the  Willem  HI.  ashore  instead  of 
the  Scorpio.  The  fire  continued  to  burn  fiercely. 
The  Scoipio  then  proceeded  to  Portsmouth,  where 
she  landed  those  saved  fVom  the  WiUc^m  III.,  and 
handed  them  over  to  the  Dutch  consul,  who  paid 
the  plaintiff,  George  Greenham,  the  stipulated  37. 
She  also  took  in  some  of  the  boats  of  the  Willem  HI., 
of  the  value  of  400J.  The  Scorpio  then  went  oni 
in  search  of  the  Cambria  and  the  wUlem  III., 
George  Greenham  stUl  remaining  on  board.  When 
they  found  the  two  vessels  the  Scorpio  Offered 
further  assistance,  but  those  on  board  the  Cambria 
said  it  was  unnecessary,  but  that  they  wanted  the 

Eilot,  and  thereupon  George  Greenham  went  on 
oard  the  Cambria.  The  Scoipio  then  proceeded 
on  her  voyage.  Whilst  the  Scorpio  was  away 
landing  her  passengers,  the  Cambria  had  mado 
fast  her  hawser  to  the  WiUem  III.,  and  in 
doing  so  her  crew  incurred  considerable  risk, 
as  they  had  to  go  on  board  the  burning 
vessel,  and  had  to  cut  away  the  foremast, 
which  was  of  iron,  and  had  gone  by  the  board,  and 
was  hanging  alongside  by  the  wire  rigging.  At 
7  a.m.  they  got  all  clear,  and  began  towing,  and 
about  3  p.m.  the  Cambria  succeeded  in  placing  the 
WiUem  III.  on  the  Hamilton  bank  outside  Spit- 
head,  and  they  continued  by  her,  pumping  water 
into  her.  The  Willem  HI.  was  a  new  steamer,  on 
her  first  voyage  from  New  Dieppe  to  Batavia,  and 
belonged  to  Dutch  owners.  She  had  on  board  a 
number  of  passengers,    principally  officers  and 
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soldiers  in  the  service  of  the  Dutch  Government, 
and  some  ladies,  and  these  persons  had  personal 
effects  on  board,  including  money,  and  these  were 
left  in  the  burning  ship,  owing  to  the  hurry  of  the 
escape.  The  plaintiffs  contended  that  there  must 
be  gnn)X)wder  on  board,  and  that  the  risk  was 
thereby  increased,  but  this  the  defendants  denied. 

The  petition  in  the  suit  instituted  on  behalf  of 
the  Flora  (No.  5805)  contained,  amongst  others, 
the  following  paragraph :  "  The  FJom  herself  was 
not,  daring  any  portion  of  the  time  when  the 
persons  from  the  WiUem  III.  were  on  board  of  her, 
within  three  miles  of  the  shore  of  England  or  in 
British  waters." 

Fassekoebs'  Baog&ge  and  Pbbsonal  Effects. 

June27. — The  case  was  brought  beforetheoonrt  on 
motion  for  its  direction  as  to  certain  baggage  and 
personal  effects  belonging  to  passengers  on  board 
the  WiUem  III.  at  the  time  of  the  rendering  of  the 
salvage  services  in  respect  of  which  the  above  suits 
had  been  instituted.  An  affidavit  by  the  master 
of  the  WiUem  III.  was  read  which,  inter  alia,  stated 
that  certain  baggage  was  on  board,  and  that  it 
had  been  deteriorated  by  the  fire  and  water,  and 
that  coins  to  the  value  of  about  402.  had  been 
found.  The  motion  was  to  obtain  an  order  of 
court  releasing  the  baggage  and  personal  effects 
from  salvage  claims. 

W.  0.  F.  PhiUimore,  for  the  passengers  and 
owners. — The  entire  question  is,  whether  the  goods 
of  passengers  are  liable  to  salvage  or  not.  In 
1  Beawe's  Lex  Mercatoria,  6th  edit.,  p.  242,  it  is 
laid  down  that  the  wearing  apparel  of  the  master 
and  seamen  are  always  excepted  from  the  allow- 
ance of  salvage,  and  this  is  cited  in  Park  on  Insur- 
ance, 7th  edit.  p.  226.  In  "  Wreck  and  Salvage " 
(by  W.  Marvin,  Judge  of  the  Florida  District  Court, 
U.S.),  p.  133,  it  is  said  that  "  bills  of  e.\change  or 
other  papers,  evidences  of  debt  or  of  title  to  pro- 
perty, are  not  liable  to  salvage  (TAe  Emblem,  Dareis' 
Adm.  Rep.,  District  of  Maine,  U.S.,  p.  61) ;  nor  is 
the  clothing  of  the  master  and  crew,  and  for  this 
proposition  The  Rising  Sun  (Ware's  Adm^  Rep., 
District  of  Maine,  U.^,  p.  385)  is  cited.  It  is  also 
said  that,  "  In  this  district  the  wreckers  have  never 
demanded  salvage  upon  the  clothing  or  personal 
baggage  of  the  master,  crew,  and  passengers."  In 
the  Biting  Sim  (sap.).  Ware,  J.,  says:  "A  question 
was  raised  at  the  arguments  whether  the  clothing 
on  board,  which  appears  to  have  been  principally 
the  wearing  apparel  of  the  crew,  ought  to  be  in- 
cluded in  the  mass  of  property  on  which  salvage 
is  allowed.  I  think  not.  On  these  melancholv 
occasions,  those  who  escape  from  shipwrect 
usually  find  themselves  in  a  strange  land,  without 
friends,  and  without  resources,  and  if  the  wreck 
happens  to  be  brought  to  the  same  shore  by  other 
hands,  the  common  feelings  of  humanity  require 
that  their  clothing  should  be  restored  to  them 
forthwith,  unburdened  by  salvtu^e."  This  applies 
equally  to  passengers.  Money  found  on  the  per- 
son of  a  passenger  found  on  board  of  a  salved 
vessel  was  ordered  by  the  same  judge  to  be  re- 
stored to  his  legal  representatives  after  deducting 
the  exMnses  of  nis  funeral:  (The  Amethyst,  Daveis' 
Adm.  Rep.,  District  of  Maine,  U.  S.,  pp.  20  &  29.) 
In  questions  of  general  average  it  is  well  settled 
that  mssengers  effects  do  not  contribute;  and 
Lord  Tentemen  says :  "  Neither  in  this  country  do 
the  wearing  apparel,  jewels,  or  other  things  be- 
longing to  the  persons  of  passengers  and  crew. 


and  taken  on  board  for  their  private  use,  and  not 
for  traffic,  contribute  on  these  occasions :" 

Abbott  on  Shipping,  11th  edit.,  p.  549. 

T)ig.  14,  2,  2,  2. 

Traits  dea  ABsnranoes  et  des  Contrats  a  la  Qroaaw 
d'Emerigon,  par  Boolay-Paty,  t.  1,  oh.  xii.,  seot. 
xlii,§§7.8. 
This  by  analogy  applies  to  salvage.    Passengers* 
effects  ought  not  to  contribute. 

The  AdmivdUij  Advocaie  (Dr.  Deane,  Q.  C.)  and 
Clarkson  for  the  salvors. — This  is  the  first  time 
the  point  has  arisen.  Mr.  PhilUmore  says  that 
"  baggage  and  personal  effects  "  are  exempt.  These 
may  differ  very  much ;  they  may  include  objects 
of  great  value.  In  an  emigrant  ship  the  pas- 
sengers carry  out  their  entire  fortune,  and  all  their 
possessions  would  be  personal  effects,  but  it  could 
not  be  said  that  they  would  be  exempt  from  sal- 
vage. The  broad  rule  is  that  the  salvor  has  a  lien 
on  whatever  is  salved.  In  the  case  of  Rarl/ord  v. 
Jones  (1  Baym.  Rep.  393),  which  was  in  trover 
for  goods,  the  defendant  pleaded  that  they  were  in 
a  ship,  and  the  ship  took  fire,  and  they  nazarded 
their  lives  in  trying  to  save  them,  and  therefore 
they  were  ready  to  save  them  if  the  plaintiff  would 
pay  4i.  for  salvage.  The  plaintiff  demanded  gene- 
rally, and  Holt,  C.  J.,  held  that  they  might  retain 
the  goods  until  payment  as  well  as  a  tailor  or  a 
hatter  or  common  carrier.  And  salvage  is  allowed 
by  all  nations,  it  being  reasonable  that  a  man 
should  be  rewarded  who  hazards  his  life  in  the 
service  of  another.  But  though  the  retainer  be 
lawful  it  does  not  amount  to  a  conversion,  no  more 
than  a  distress  for  rent."  If  the  retaining  of 
these  goods  be  not  a  conversion  we  are  entitled 
to  salvage.  The  same  case  is  reported  in 
2  Salk.  654,  and  there  it  appears  that  part 
of  the  goods  salved  were  twenty  small  car- 
penter's tools,  which  were  clearly  personal 
effects.  With  respect  to  the  master's  and  crews' 
effects  being  exempt,  this  is  only  by  comity 
and  from  a  feeling  that  the  effects  of  persons  en- 
gag^  in  so  many  perils  ought  to  bo  regarded 
with  favour.  Eapressio  uiUus,  est  exclusio  (uterius. 
In  the  Biting  Sun  (sup.)  this  was  the  ground  of 
the  judgment,  as  the  clothing  mostly  belonged  to 
the  master  and  crew.  The  Ainethyst  (sup.)  is  dis- 
tinguishable from  the  present ;  the  money  was  paid 
to  the  personal  representatives  of  the  dead  man, 
and  the  man  was  washed  ashore.  [  W.  G.  F.  PhiUi- 
more.— He  was  found  dead  on  board  the  vessel.]  No 
analogy  can  be  drawn  from  general  average,  and  this 
court  is  very  charv  of  meddling  with  its  doctrines. 
Personal  effects  for  daily  use  would,  perhaps,  be 
considered  privileged,  "be  minimis  non  curat  lex. 
Passengers'baggageis  not  usually  of  sufficient  value 
to  make  it  worth  while  for  salvors  to  claim  against 
it,  but  in  this  case  there  were  about  200  passen- 
gers. The  defendants  contend  for  an  absurdity; 
the  cargo  pmys  salvage  reward  to  salvors  of 
life  as  well  as  of  property :  (The  Fusilier,  3  Moo. 
P.  C.  G.  51 ;  12  L.  T.  Rep.  N.  S.  186.)  Why 
should  the  property  of  those  whose  lives  have 
been  saved  be  exempt?  Salvage  is  paid  on  the 
ground  of  public  policy.  Clothes  actually  worn  at 
the  time  are  perhaps  exempt  on  the  ground  of 
decency.  Salvage  is  awarded  for  the  purpose  of 
encouraging,  others  to  render  such  services,  and 
not  merely  to  reward  services  performed.  In 
this  case  there  being  no  information  as  to  the 
articles  on  board,  the  court  is  in  danger  of 
going  wrong  as  to  what  is  exempt.  Would 
household  plate,  which  are  strictly  personal  effects. 
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be  exempt?  Or  diamonds  or  ballion  ?  (The  Jonge 
Ba^tiaan,  6  C.  Rob.  322,  324.)  This  is  argued  as  a 
principle,  and  the  court  has  no  guide  as  to  what  is 
claimed.  In  the  case  of  R.  in  hit  office  of  AJmi' 
rally  v.  Propeiip  Derelict  (1  Hag.  383)  a  moiety  of 
the  property  found  being  coin,  a  trunk,  gold 
■watches,  rings,  &c.,  was  decreed  to  the  salvor. 
There  is  no  distinction  between  property  dei-elict 
and  not  derelict,  and  that  case  is  a  _  direct 
authority  that  private  property  is  subject  to 
salvage ;  and  it  militates  against  The  Ameihyrt 
(»up).  If  the  property  hsS  been  wreck,  the 
receiver  of  wreck  would  have  been  entitled  to 
salvage.  [Sir  R.  Phillimore. — ^It  is  quite  likely 
an  emigrant  might  take  oat  his  entire  capital 
with  him.  The  practical  difficulty  is  where  to  draw 
the  line  between  poi-sonal  effects  and  private  pro- 
perty, as  there  would  not  be  any  difficulty  in  hold- 
ing personal  effects  not  liable,  if  a  sufficient 
restnctive  meaning  conld  be  given  to  these  words. 
It  is  the  custom  of  the  Dutch  to  carry  all  their 
personal  property  about  with  them,  even  their 
stock-in-trade.  General  international  law  would 
justify  me  in  deciding  that  actual  wearing  apparel 
and  personal  effects  for  daily  use  are  privileged, 
but  beyond  this  there  is  a  very  wide  margin.] 

ir.  G.  F.  PhiUiniore  in  reply. — I  only  claim  for 
baggage  and  personal  effects.  Certainly  the  latter 
may  bear  a  very  wide  meaning,  but  I  mean  by 
personal  effects  only  what  are  included  in  the  strict 
moaning  of  the  words.  Cases  in  the  Railway  Acts 
have  decided  that  certain  things  are  not  personal 
luggage  within  them.  [Sir  R.  Philumorb.— The 
Railway  Acts  are  very  special.]  The  principles 
of  general  average  do  not  apply  to  jewels.  _  [Sir 
R.  Phillimoee. — Would  it  not  be  a  strong  thing  to 
say  that  a  valuable  jewel  would  be  exempted 
from  the  lien.]  If  on  the  owner's  person  it  would 
certainly  be  exempt.  In  the  case  of  unpaid  pas- 
sage money,  the  passengers'  luggage  cannot  be 
seized,  though  he  himself  may  be  detained.  As  to 
the  argument  that  any  amount  of  "jjersonal 
effects'  might  be  taken  by  a  passenger,  no  such 
thing  can  occur,  as  he  is  only  allowed  a  limited 
amount,  and  must  pay  freight  for  the  remainder. 
It  would  be  inconvenient  to  hold  against  the 
exemption,  on  account  of  the  great  number  of  pas- 
sengers and  the  consequent  number  of  bail  bonds. 

Sir  R.  P^llUMORB. — I  hold  wearing  apparel  and 
things  ejutdem  generis  exempted  from  the  salvor's 
lien.  In  my  opinion,  strict  personal  effects,  such 
as  wearing  apparel,  are  not  liable  to  salvage.  It 
would  be  as  well  to  appoint  two  arbitrators  to 
determine  what  things  snould  be  exempted,  doubt- 
ful points  to  be  referred  to  the  court.  Costs  to  be 
costs  in  the  cause,  (a) 

Right  to  Begin. 

July  26.— The  consolidated  causes  came  on  for 
hearing  together. 

Butt,  Q.C.  for  the  Scorpio  and  the  Camh-ia 
(Nos.  6771  and  5774),  claimed  the  right  to  begin, 
and  cited  the  Morocco  (24  L.  T.  R3p.  N.  S.  698 ; 

(a)  The  order  drawn  up  in  the  re^tiy  on  this  mlins 
was  aa  follows  :  "June  27.— The  jadge,  havinsr  heard 
ootmsel  on  both  sides,  ordered  that  the  defendants  be  at 
libertr,  nnder  the  inspection  of  some  person,  to  be  agreed 
upon  oetween  the  parties  to  this  cause,  to  deliver  to  the 
passengers  on  boud  the  vessel  Willem  III.,  at  the  time 
of  the  services  in  question  in  this  cause  being  rendered, 
the  wearing  apparel  and  other  goods  ejutdem  generis 
belonging  to  hun,  and  he  made  no  order  as  to  the  costs  of 
this  motion." 


1  Aspinall's  Mar.  Law  Cases,  46)  in  support  of  his 
contention,  that  the  cause  first  entered  ought  to  be 
first  heard. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C)  and 
E.  C.  Clarison  for  the  Mary  and  Alarm  (Nos.  6773 
and  6775). 

Sir  R.  PHitLiKOKE. — It  is  difficult  to  lay  down 
any  rigid  rule  in  such  a  case.  Each  case  ought  to 
depend  on  ite  own  circumstances.  I  think  it  mora 
convenient  for  counsel  for  the  Jfary  ind  the  Alann 
to  b^n,  as  the  Mary  was  first  on  the  spot,  (a) 

Saltaos  or  Lite  fbou  a.  Foreign  Ybsseu 
Attg.  2. — ^The  cause  (No.  5805)  instituted  on 
behalf  of  the  Flora  came  on  on  motion  to  reject  the 
petition  on  the  ground  that  the  life  salvage  was 
rendered  to  foreigners  outside  British  waters,  and 
that  the  court  had,  therefore,  no  jurisdiction. 

W.  0.  F.  PhiUimore  for  the  defendants.— The 
Court  of  Admiralty  had  no  original  jurisdiction  to 
award  salvage  for  the  saving  of  life  onlj^.  No 
jurirdiction  was  given  by  the  Merchant  Slupping 
Act  1854,  88.  458,  459,  476,  over  salva^^e  of  life 
on  the  high  seas,  particularly  from  a  foreign  ship : 
{The  Johannes,  Lush.  182.)  British  legislation 
does  not  affect  foreigners  except  when  within  its 
jurisdiction,  unless  it  is  so  expressly  enacted. 

The  ZoUverein,  Swa.  96 ; 

Cope  V.  Doherty,  4  K.  *  J.  367. 
In  this  statute  there  is  no  such  enactment.  The 
Admiralty  Court  Act  1861  (24  Vict.  c.  10),  s.  9, 
extends  these  provisions,  and  gives  jurisdiction 
over  salvage  of  life  "  from  any  foreign  ship  or  boat, 
where  the  services  have  been  rendered  wholly  or 
in  part  in  British  waters."  (6) 

(a)  The  court,  after  hearing  evidence  in|  the  two  cases, 
awarded  salvage  as  follows :  In  the  cases,  Nos.  5771  and 
5774,  the  sum  of  3500{.,  which  was  thus  divided  between 
the  two  vessels — to  the  Scorpio,  lOOOt.  ;  to  the  Cambria, 
2500i.  In  the  cases,  Nos.  5773  and  5775,  the  sum  of  ^51., 
which  was  thus  divided :  to  the  Mary,  600i. ;  to  the 
plaintiff  Qeorge  Gheenham,  201.  and  51.  nomine  expen- 
tarum,  lie  tender  in  the  first  set  of  canses  was  aCMXK., 
and  in  the  seoond  4001.  to  the  Mary,  and  lOi.  to  Gieenham. 
The  claim  of  the  owners,  master,  and  crew  of  tiie  Alarm 
was  abandoned  at  the  hearing. 

(!>)  The  sections  of  the  Merchant  Shipping  Act  cited 
are  as  follows : — 

Sect.  458. — In  the  following  cases  (that  is  to  tmj), 
whenever  any  ship  or  boat  is  stranded  or  otherwise  in 
distress,  on  the  shore  of  anjr  sea  or  tidal  water,  sitnata 
within  the  limits  of  the  United  Kingdom,  and  serricea 
are  rendered  by  any  person,  (1)  in  assisting  snoh  ship  or 
boat,  (2)  in  saving  the  lives  of  the  persons  belonging  to 
such  ship  or  boat,  (8)  in  saving  the  cargo  or  apparel  of 
such  ship  or  boat  or  any  portion  thereof;  and  whenever 
any  wreck  is  saved  b^  any  person  other  than  a  receiver 
within  the  United  Kingdom,  there  shall  be  payable,  io. 
...  a  reasonable  amount  of  salvage,  &c. 

Sect.  459.— Salvage  in  respect  ot  the  preservation  of 
the  life  or  lives  of  any  persons  belonging  to  any  snoh 
ship  or  boat  as  aforesaid,  shall  be  payable  ...  in  priori^ 
to  all  other  claims  for  salvage,  &o. 

Sect.  476. — Subjecttothe  provisions  of  this  Act  the  High 
Court  of  Admiralty  shall  have  jurisdicHon  to  decide  npon 
all  claims  whatsoever  relating  to  salvage,  whether  the 
services  in  respect  to  which  salvage  is  claimed  were  per- 
formed npon  the  high  seas,  or  within  the  body  of  a 
oonntj,  or  partly  in  one  place  and  partly  in  the  other, 
and  whether  the  wreck  is  found  at  sea  or  cast  npon  the 
land,  or  partly  in  the  sea  or  partly  on  land. 

The  Admiralty  Coort  Act  1861  (84  Viot.  o.  10,  s.  9.)— All 
the  provisions  of  The  Herchaot  Shipping  Act  1^4,  in 
regaod  to  salvage  ot  life  from  any  ship  or  boat  within 
the  limits  of  the  United  Kingdom,  shall  be  extended  to 
the  salvage  of  life  from  any  Britiah  ship  or  boat,  whom- 
soever the  service  may  have  been  rendered,  and  from  any 
foreign  ship  or  boat,  where  the  serricea  have  been 
tendered  either  wholly  or  in  part  in  British  waters. 
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[Sir  B.  Phillmorb.— In  the  Qitemi  Mob  (3  Hagg. 
242)  salvage  was  given  for  saving  life.]  That  case 
was  overruled  by  the  Zenhyrua  (1  W.  Rob.  329), 
where  Dr.  Lnshington  held  that  the  statute  (1  &  2 
Ci«o.  4,  c.  75,  8.  8),  by  which  the  salvage  was 
awarded  only  applied  to  cases  before  magistrates. 
The  services  of  the  Scorpio  and  the  Flora  were 
distinct,  and  no  part  of  the  Flora's  service  was 
rendered  in  British  water*,  and  as  the  WiUem  III. 
was  a  foreign  ship,  the  services  were  neither  "  wholly 
nor  in  part  in  British  watets,"  and  the  court  has  no 
jarisdiction.  There  is  no  treaty  between  England 
and  Holland  so  as  to  give  the  court  jurisdiction 
under  the  25  &  26  Vict.  c.  63,  s.  69.  (o) 

The  word  "  services  "  in  the  Admiralty  Court 
Act  1861,  s.  9,  mean  only  the  particular  services 
in  respect  of  which  the  claim  is  made,  and  these 
were  not  rendered  within  British  waters. 

M.  B.  Webster,  for  the  owners  and  crew  of  the 
Flora. — Some  part  of  the  services  to  the  persons 
taken  on-  board  the  Flora  were  rendered  in  British 
waters.  For  the  benefit  of  the  salved  persons  the 
crew  of  the  Flora  placed  them  on  board  the  Scorpio. 
If  the  Flora  had  taken  them  in  she  could  have  re- 
covered, and  as  she  merely  transferred  them,  the 
services  of  the  Flora  and  the  Scorpio  were  one 
continuous  service.  The  Flora  was  the  bridge 
which  conveyed  them  to  a  place  of  safety.  Where 
»  salvt^e  is  finally  effected,  those  who  meri- 
toriousl;^  contribute 'to  that  result  are  entitled  to 
a  share  in  the  reward,  although  the  part  they  took, 
standing  by  itself,  would  not  in  feet  have  pro- 
duced it. 

The  AtUu,  Lath.  518 ;  6  L.  T.  Bep.  N.  S.  737. 
The  Jonge  Batiiaan,  5  C.  Bob.  322. 
A  first  set  of  salvors  are  entitled  to  reward  where 
they  cannot  perform  all  the  salvage :  (The  Samuel, 
15  Jur.  407.)    Abandonment  after  great  exertions 
to  save  a  ship  will  not  disentitle  to  salvage  if  the 
ship  is  brought  in  by  another  set  of  salvors. 
The  E.  U.,  1  Spinka,  63. 

W.  O.  F.  PhiUiniore  in  reply— To  hold  the  ship 
liable  would  be  contrary  to  the  principles  of  inter- 
national law.  The  statutes  cited  are  modem 
enactments,  and  must  be  construed  strictly. 

Sir  R.  Phillimore. — The  question  has  been  very 
weU  argued,  and  involves  a  point  of  difficulty  and 
nicety.  The  claim  is  made  under  24  Vict.  c.  10, 
B.  9,  and  it  appears  that  a  vessel  not  belonging  to 
the  salvors  now  claiming  brought  the  lives  saved 
i^ithin  British  waters.  I  must  hold  it  to  be 
the  rale  of  law  that  life  salvage  could  not  be 
awarded  jure  getUimn.  No  case  can  be  found  of 
life  salvage  having  been  awarded  where  no  pro- 
perty was  St  the  same  time  saved  before  the  Mer- 
chant Shipping  Acts,  and  I  must  therefore  hold 
that  life  salvage  was  first  made  recoverable  by 
those  Acts,  r  must  also  hold  it  to  have  been 
decided  by  Tlie  Johamies  (sup.)  that  the  Merchant 
Shipping  Acts  must  be  construed  as  confined  to 

(a)  S«et.  S6.— Whenerer  it  aliall  appear  to  Her  Haieety 
that  the  Qovemment  of  any  foreign  ooontry  is  willing 
that  salvage  ihall  be  awarded  by  British  ooarta  for 
•ervioea  rendered  in  saving  life  from  any  ship  belonging 
to  inoh  comitry  when  snoh  Bhip  is  beyond  the  limits  of 
Biitiah  jarisdiotion,  Her  Ilajesty  may,  by  Order  in 
Connoil,  direct  that  the  provieions  of  the  principal  Act 
(Mercliaat  Shipping  Act  1854),  and  this  Act  with  respect 
to  aalvaae  for  services  rendered  in  saving  Ufe  from  British 
■hips,  shall  in  aU_  British  courts  he  held  to  apply  to 
aervioes  rendered  in  saving  Ufe  from  the  ships  of  each 
(orei^  ooontrjr,  whether  snoh  services  are  rendered 
within  British  jarisdiction  or  not. 
Vol.  XXV,  N.8,  027. 


salvage  of  life  within  British  waters.  The  next 
statute  (HI  the  subject  is  the  24  Vict.  c.  10,  which 
is  intended,  no  doubt,  to  carry  tiie  provisions 
further.  I  think  that  to  gfive  a  right  to  claim  for 
life  salvage  from  a  foreign  ship  nnder  this  statute, 
services  must  be  shown  to  nave  been  rendered 
within  British  waters.  Mr.  Webster,  in  his  able 
argument,  has  put  his  case  on  the  ground  that  the  • 
salvage  was  partly  rendered  in  British  waters. 
The  services  commenced  when  beyond  the  limits  of 
those  waters,  but  he  contends  that  they  were 
completed  within  them.  It  is  admitted  that'  no 
treaty  exists  to  enable  the  salvors  to  invoke  the 
powers  of  the  59th  section  of  25  &  26  Viot.  c.  63. 
The  question  is  reduced  to  the  point.  Do  the 
circumstances  show  that  the  services  rendered 
by  the  Flora  and  the  Scorpio  were  so  con- 
tinuous, that  those  of  the  Flora  may  be  considered 
as  wholly  or  in  part  rendered  in  British  waters  P 
The  vessel  did  not  herself  proceed  within  British 
waters  with  the  lives  saved  on  board,  but  it  was 
argued  that,  as  the  Scorpio  took  them  within  the 
jurisdiction,  the  service  of  the  two  vessels  must  be 
considered  as  continuous  and  therefore  one.  Upon 
consideration  I  am  of  opinion  that  this  position 
cannot  be  maintained.  I  must  construe  this 
((tatute  strictly,  havins  regard  to  the  fact  that 
it  is  an  alteration  of  the  existing  law  of  nations. 
The  services  must  have  been  rendered  to  these 
persons  either  wholly  or  in  part  within  British 
waters,  and  I  am  of  opinion  that  they  were  not. 
I  pronounce  that  the  Flora  is  not  entitled  to  sal- 
vage, but  make  no  order  as  to  costs,  as  this  is  the 
first  case  that  has  arisen. 

Solicitors  for  the  Mary  and  Alarm,  Lowless, 
Nelson,  and  Jones. 

Solicitors  for  the   Cambria   and    the   Scorpio, 
Cattams,  Jehu,  and  Gattams. 

Solicitors  for  the  Flora,  Ingledew  and  Ince. 

Solicitors  for  the   defendants,  PrUehard  and 
Sons. 


Aug.  14,  Oct-  13,  and  Nov.  7. 
The  Paktuea. 

Priority  of  lien — Master — Ship's  agent — Ship- 
builder— Wages — Disbursements — Bq^airg — Mer- 
cantile account. 

The  master  of  a  ship  lias  a  ma/riiime  lien  on  her  for 
his  wages  a^td  disbursements,  and  his  claim  takes 
priority  over  ail  other  daimt,  save  elai7ns  for 
salvage  and  damage  by  eoUition. 

A  ship's  agent  was  appointed  by  the  master  on  his 
arrival  at  J^  -  He  had  no  previous  knowledge  of 
eitlier  nidster  or  owner,  but  rnade  no  irtquiries  as 
to  how  he  was  to  be  repaid  his  advances  for  neces- 
saaries.  He  allowed  me  vessel  to  be  placed  in  the 
hands  of  a  shipwiight  to  be  repaired,  and  when 
her  value  was  by  this  means  increased,  caused  her 
to  be  arrested: 

Held,  that  he  was  not  entitled  to  he  paid  his  daim  in 
priority  to  the  shipwright. 

Where  there  are  several  claimants  against  the  pro- 
ceeds of  a  vessel  in  the  registry,  and  she  1ms  been 
sold  at  the  suit  of  one,  the  costs  of  such  sale  wiU 
he  paid  before  dU  claims,  as  such  sale  was  for  the 
benefit  of  all. 

This  ship  was  arrested  and  sold  at  the  suit  of 

Henry  Randall  James,  of  Bristol,  in  a  caase  (No. 

5720)  instituted  on  his  behalf  for  necessaries  alleged 

by  him  to  have  been  supplied  to  the  said  ship,  and 

against  the  proceeds  ot  the  sale  of  the  said  ship. 
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Three  more  causes  were  afterwards  institated ; 
.the  first  (No.  5749)  by  John  Batchelor,  of  Cardiff, 
shipbnilder,  for  necessaries  supplied  and  remurs 
done  to  the  said  ship;  secondly  (No.  5761)  by  Hop- 
kins Williams,  master  mariner,  for  wages  earned 
■and  disbursements  made  by  him  as  master  of 
I  the  said  ship ;  thirdly  (No.  5785)  by  Daniel  Philip 
Messerry,  master  mariner,  for  disbursements  made 
by  him,  as  master  of  the  said  ship,  by  a  decree 
of  the  Judge  of  the  Court  of  Admiralty  of  the 
2nd  Aug.  All  these  claims  were  referred  to  the 
registrar  of  the  said  court  to  report  as  to  the  order 
in  which  they  should  be  paid,  the  proceeds  being 
insufficient  to  satisfy  them  all  in  full.  These 
-claims  oame  before  the  registrar  on  Aug.  14,  and 
the  accounts  and  vouchers  were  produced  before 
him,  and  the  question  of  priority  was  fully  argued. 
'  Thereupon  the  registrar  reported  that  the  cTaims 
were  to  be  paid  in  the  order  annexed  to  the  end  of 
fais  report,  and  gave  his  reasons  for  so  reporting. 
The  order  and  his  reasons  are  given  below.  On 
Nov.  7th  the  judge  ordered  the  several  payments 
to  be  made  in  accordance  with  the  report.  The 
facts  of  the  case,  and  the  arguments  used,  are 
.f ullv  set  out  in  the  reoort. 

Cohen  appeared  for  plaintiffs  in  causes  Nos. 
^5720  and  5761. 

Clarkson  for  plaintiffs  in  causes  Nos.  5749  and 
5785. 

The  Begistrar's  report  was  as  follows :  These 
•cases  were  fully  argnea  before  me  on  the  14ik  Aug. 
Jast  by  Mr.  Cohen  on  the  one  side,  and  by  Mr.  CUurk- 
son  on  the  other,  and  it  is  hardly  necessary  to  observe 
that  everything  that  could  be  said  on  the  subject 
was  said  by  those  two  learned  advocates.  Owing, 
iowever,  to  the  confusion  in  which  the  whole 
<mestion  of  the  priority  of  liens  is  involved,  I  fear 
tnat  the  conclusion  at  which  I  have  arrived  will 
hardly  be  so  satisfactory  as  I  could  have  wished. 
'This  is  the  more  to  be  regretted  as  I  understand 
that  the  parties  intend  to  accept  my  award  as  final, 
^and  that  they  have  no  intention  of  appealing.  The 
question  appears  to  me  to  be  sufficiently  important 
'to  be  formally  argued  before  the  court,  and  I  could 
■«ven  wish  now  that  that  course  may  be  taken. 
Assuming,  however,  that  it  is  not  intended  to  carry 
the  case  any  further,  it  only  renders  it  the  more 
incumbent  upon  me  carefully  to  consider  the  con- 
clusions to  wnich  I  may  come,  lest  by  want  of  due 
■care  and  attention  I  should  be  doing  an  injus- 
tice which  would  not  be  remedied  on  appeal.  The 
facts  of  the  case  are  as  follows :  It  se^ms  that 
'the  PmUhea  was  purchased  in  June  1870  by 
'  a  Mr.  Norton,  of  Guernsey,  and  as  I  under- 
stood was  registered  at  that  port.  On  the 
:27th  June  Mr.  Norton  appointea  Daniel  Philip 
Messervy,  the  plaintiff  in  cause  No.  5785  to  the 
command,  at  wages  of  20!.  a  month.  Captain 
Messervy  thereupon,  by  the  owner's  directions, 
shipped  a  crew,  and  on  the  30th  of  the  same  month 
■■  set  sail  in  her  for  Sunderland,  thence  he  firoceeded 
■to  Boston  and  to  Beverley,  in  tie  United  States, 
after  that  to  St.  John's,  New  Brunswick,  and  ulti- 
mately returned  to  Bristol,  where  she  arrived  on 
the  6th  Jan.  1871,  and  discharged  her  cargo.  The 
-crew  were  soon  afterwards  discharged,  but  Captain 
Messervy  remained  in  charge  of  her  until  the  20th 
March  following.  During  &e  time  that  he  was  in 
-the  service  of  the  ship.  Captain  Messervy  re- 
ceived various  sums  of  money  and  made  various 
disbursemente  on  account  of  the  vessel,  and 
on   a  balance  of  account  between  himself  and 


his  owner  he  claims  a  sum  of  411.  2(.  Id. 
Captain  Messervy  was  succeeded  in  the  com- 
mand of  the  ship  by  Hopkins  Williams,  the  plaintifi 
in  cause  No.  5761.  He  claims  to  have  been  af- 
pointed  her  master  on  the  17th  Miuxh,  1871,  three 
days  before  the  termination  of  Captain  Messervy's 
service,  and  was  to  receive  wages  at  the  rate  of 
142.  a.  month.  He  seems  to  have  remained,  in 
charge  of  the  vessel  until  the  24th  June,  1871, 
when  he  was  dispossessed  by  the  sale  of  the  vessel 
under  the  authority  of  this  court.  He  claims  not 
only  his  wages  during  the  above  period,  but  also 
for  certain  disbursements  made  by  him  and 
amongst  them  for  a  sum  of  101.  lent  by  him  to  the 
owner,  as  it  is  said,  for  ship's  disbursements,  and 
for  board  and  lodging  during  the  whole  period 
of  his  service  at  the  rate  of  St.  per  day,  he 
having  been  unable  to  live  on  board,  owing  to 
the  repairs  that  were  going  on.  His  claim 
amounts  to  the  sum  of  731.  16s.  4(1.  Another 
case  (No.  5720)  is  that  of  Mr.  Henry  Bandall 
James,  a  shipbroker,  of  Bristol,  wbo  says  that 
he  was  appointed  by  Capt.  Messervy  to  take 
the  management  of  the  ship's  business  upon  her 
arrival  at  Bristol  in  Jan.  1871.  He  says  that  she 
lay  at  Bristol  up  to  some  time  in  March,  when  she 
was  removed  to  Cardiff,  and  that  during  January, 
February,  March,  and  April,  he  made,  as  ship's 
agent,  various  disburaements  for  wages,  dock 
dues,  and  other  necessaries,  amounting  altogether 
to  3822.  13«.  5d.,  no  part  d  which  has  ever  been 
paid  to  him.  The  last  claim  is  that  of  Mr.  John 
Batohelor,  the  plaintiff  in  cause  No.  5459.  He 
is  a  ship  builder,  residing  at  Cardiff,  and  states 
that  in  the  month  of  l\&rch  1871  he  executed 
certain  repairs  to  the  vessel,  as  I  imderstand,  by 
the  direction  of  Mr.  Norton,  the  owner.  By  the 
account  which  has  been  brought  in  the  re^rs 
seem  to  have  extended  from  the  21st  to  the  28th 
March,  and  to  have  been  mainly  for  docking  and 
re-metalling  the  ship.  His  account  amounts  alto- 
gether to  the  sum  of  2622.  .8s.  lid.  It  may  be  as 
well  to  state  here  that  the  first  suit  instituted  was 
that  of  Mr.  James,  the  shipbroker ;  then  that  of 
Mr.  Batchelor,  the  shipbuilder ;  after  him  that  of 
Capt  Williams ;  and  last  of  all  the  suit  of  Capt. 
Messervy,  the  first  master  in  point  of  date. 
Besides  the  above  claims,  two  other  bills  for 
wire  rigging  and  for  setting  it  up  have  be6n  sent 
to  the  registry;  but  as  the  parties  have  not, 
although  duly  warned,  thought  proper  to  briog 
their  causes  properly  before  t£e  court  by  entering 
actions,  I  am  prevented  from  taking  them  into 
my  consideration ;  and  the  only  cases  with  which 
we  shall  have  to  deal  are  the  four  for  whidi  suits 
have  been  instituted.  In  the  eases  of  the  two 
masters  and  of  the  shipwright,  no  question  was 
raised,  when  thery  were  before  the  court,  as  to  the 
amounts,  and  aocordin^ly  the  learned  judge  pro- 
nounced for  them  as  daimed.  As  these  decisions, 
however,  passed  without  discussion  it  will  not  pre- 
di^e  me  from  reporting  to  the  conrt  any  items  of 
the  claims  which  appear  to  me  to  be  inadmissible, 
leaving  it  to  the  l^uned  judge  to  strike  them  pnt 
or  not,  as  he  may  think  proper.  In  the  remaining 
case,  that  of  Mr.  James,  the  shipbroker,  the  whde 
question  has  been  left  open,  and  I  am  to  report 
whether  any  and  what  part  of  the  claim  shoU  be 
allowed.  I  have  also  to  say  in  what  OTder  the 
claimants  are  entitled  to  be  paid.  And  first  as  to 
the  claims  of  the  two  masters  for  the  balances  due  to 
them  on  account  of  wages  and  disbursemeuts.  By 
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theI9l8t  section  of  the  Merchant  Shipipine  Act  1854, 
a  master  has  the  same  "rights,  liens,  ana  remedies 
for  the  "  recovery  of  his  wages  "  as  a  common  sea- 
man. And  in  the  case  of  the  M<m)  Ann  (L.  Hep.  1 
A.  &  E.  8 ;  13  L.  T.  Rep.  N.  S.  384)  Dr.  Lushington 
decided  that  a  masters  claim  for  his  disburse- 
ments stands  upon  precisely  the  some  footing  as 
the  claim  for  his  wages ;  for  both  he  has  a  "  mari- 
time lien  "  on  the  ship.  On  the  authority,  too,  of 
Other  decisions,  a  lien  of  this  nature  takes  prece- 
dence of  all  other  claims  against  the  ship,  except  a 
claim  for  salvage,  and  possibly  one  for  damage  by 
collision,  of  which,  however,  there  is  no  question 
in  the  present  case.  Counsel,  therefore,  did  not 
dispute  the  claim  of  the  two  master  mariners  to 
priority  over  the  other  two  claimants  for  their 
wages  and  disbursements.  To  the  amounts  also 
of  uiese  claims  no  question  waa  raised,  except  as  to 
a  sum  of  102.  appearing  in  Captain  "Williams' 
accounts,  and  described  as  having  been  advanced 
to  Mr.  Norton,  the  owner,  for  the  purpose  of  making 
disbursements.  No  information  is  given  me  as  to 
how  this  money  was  expended  by  m5.  Norton,  and 
whether  it  really  was  expended  for  the  ship's  use ; 
and  as  it  can  hardly  be  said  to  be  a  duty  incident 
to  a  master's  position  to  lend  money  to  his  owner, 
and  then  to  claim  the  amount  thereof  out  of  the 
proceeds  of  the  vessel,  in  priority  to  other  valid 
claims  against  the  same  property,  I  am  of  opinion 
that  this  sum  of  102.  should  be  struck  out  of 
of  Captain  Williams's  claim.  No  other  item  was 
objected  to  in  either  of  the  claims.  I  must,  there- 
fore, report  that  Captain  Messervy  is  entitled  in 
respect  of  a  sum  en  411.  2«.  Id.,  and  Captain 
WiDiamB  in  respect  of  a  sum  of  63Z.  16«.  4a.,  to 
priority  over  the  other  clainumts,  together  with 
their  costs.  The  question  as  to  which  of  the  two 
masters  is  entitled  to  priority  over  the  other,  does 
not  arise  in  the  present  case,  the  fhnd  in  court 
being  amply  sufficient  to  pay  them  both,  as  well  as 
costs.  But  even  if  it  had,  I  am  not  sure,  looking 
to  previous  decisions  of  the  court,  that  I  could 
have  given  either  of  them  precedence  over  the 
Other.  At  the  same  time  I  cannot  but  think  that, 
if  the  question  were  to  be  f  uHy  argued,  a  master 
like  Captain  Messervy,  who  has  been  employed  <m 
board  the  ship,  sailing  her  to  different  ports,  and 
earning  a  considerable  amount  of  freight  thereby, 
would  DC  entitled  to  be  preferred  baore  that  of 
Captain  Williams,  who  seems  to  have  done  little, 
if  anything,  beyond  what  an  ordinary  shipkeeper 
might  have  done,  and  who  claims  to  be  paid  for 
sndi  services  at  the  rate  of  14{.  a  month,  besides 
3«.  a  day  for  board  and  lodging  during  the  whole 
period.  But,  as  I  have  almi^  said,  the  question 
does  not  arise  in  the  present  case.  There 
remain  the  claims  of  the  shipbroker  and  ship- 
wright ;  and,  first,  as  to  that  of  Mr.  Batchelor,  the 
shipwright.  When  that  gentleman  instituted  his 
suit,  the  vessel  waa  already  under  the  arrest  of 
the  court,  and  as  the  claim  is  for  repairs,  there 
c«m  be  no  question  as  to  his  right  to  sue  under 
the  4th  sec'ion  of  the  Admiralty  Court  Act  1861. 
Mr.  Clarkson  contended,  and  with  some  reason, 
that  it  was  a  claim  which  was  peculiarly  entitled 
to  consideratioiL  The  vessel  had  been  placed  in 
Mr.  Batchelor's  hands  by  the  owner,  Mr.  Norton, 
for  the  purpose  of  repairing  and  remettalling ;  the 
work  had  gone  on  from  the  21st  to  the  28th  March ; 
on  the  latter  day  Mr.  James,  the  shipbroker,  in- 
stitutes his  suit,  she  is  arrested,  and  is  subse- 
quently sold  by  order  of  the  court  in  her  improved 


condition.    The  repairs,  then,  that  had  been  done 
to  her  bv  Mr.  Batchelor,  may  be  said  to  have  been 
sold  with  her,  and  to  have  materially  increased  the- 
proceeds  in  court.    His  claim,  therefore,  appears- 
to  me  to  be  especially  deserving  of  the  considera- 
tion   of    the     court.      Mr.    Batchelor's    account- 
amounts  to  the  sum  of  2622.  8<.  lid.,  he  admitted^ 
however,  when  he  was  before  me,  that  if  his  bill  hacl 
been  paid  at  once,  he  should  have  had  no  objection, 
to  allow  the  usual  discount  of  10  per  cent.     Seeing,, 
however,  that  six  months  have  now  elapsed  since- 
the  work  was  done,  and  that  perhaps  even  now  the- 
money  will  not  be  immediately  paid,  I  think  that 
a  deduction  of  6  per  cent,  might  properly  be  made 
from  his  account,  which  would  leave  a  sum  of 
249Z.   68.  6d.  to  be  due  to  him.    The  onestion,. 
however,  remwns  as  to  whether  he  or  Mr.  James  is 
entitled  to  priority,  or  whether  they  ought  to  stand 
upon  the  same  footing,  and  divide  the  balance  that 
may  remain,  rateably  between  them,  and  for  this- 
purpose  it  will  be  necessary  to  see  of  what  Mr. 
James's  claim  consists.    According  to  this  gentle- 
man's statement  the  vessel  was  put  into  his  hands- 
by  Capt.  Messervy,  the  master,  immediately  upon 
her  arrival  at  Bristol  in  January  last,  and  it  is 
said    that  he  thereon   advanced  sums   of  monerjr 
to  the  master,  amounting  in  all  to  180{.  to  en- 
able him  to  pay  the  crew ;  that  he  paid  the  usual 
port  charges,  including  pilotage,  towage,  Ughts, 
dock  dues,  and  the  expenses  of  disbursement  in- 
curred at  Queenstown;  his  own  commissions,  and. 
sums  advanced  at  various  times  to  Mr.  Norton, 
amounting    to   262.,  make  up  in    all    a  sum  of 
3822. 13s.  6c{.,  which  he  claims  to  be  paid  to  him 
out  of  the  proceeds.    Mr.  Clarkson  contended  that 
Mr.  James's  daim  was  not  for  "  necessuies"  withan 
the  meaning  of  the  Act,,  and  he  referred  to  the  cases 
of  the  N.  B.  Go$fabrick  (Swab.  344),  to  the  Ownt 
(action  of  Seymour,  Peacock,  and  Go.,  Lush.  157  j 
3  L.  T.  Rep.  N.  S.  447),  and  to  the  Gomte*»e  d& 
FregevtOe  (Lush.  829;   4  L.  T.  Rep.  N.  S.  71),  to- 
show  that  the  money  advanced  to  dischaarge  a  debt 
incurred  for  necessaries,  and  ordinary  mercantile- 
accounts  between  a  shipowner  and  agent,  which  he- 
contended  this  was,  were  not  necessaries  within 
the  meaning  of  the   Act,  and  could  not   be  re- 
covered   against     the    proceeds    of    the    vessel, 
and    certainly  not    in   pri<ni<7  to    a    claim    for 
repairs.     Mr.  Cohen,  on  the  other  hand,  although 
he  admitted  that  some  of  the  items  of  the  account 
as,  for  instance,  the  322.  odd  advanced  by  Mr. 
James  in  8atisfaeti<m  of  an  accomit  for  disburse- 
ments at  Queenstown,  and  262.  advanced  to  Mr. 
Norton,  the. owner,  were  not  necessaries  within 
the  meaning  of  the  statute,  contended  th^  tfae- 
moneys    advanced  to  pay  for  the  wages  at  tdl 
events,  and  even  for  the  pilotage,  dock  doe,  and 
other  port  charges,  were  necessaries  within  the- 
meaning  of  the  Act,  and  as  such  were  entitled  to 
be  paid  out  of  the  proceeds.    And  he  referred  to- 
the  case  of  the  W.  F.  Safford  (Lush.  69 ;  2  L.  T. 
Rep.  N.   S.  801),  where  the  learned  judge  held 
that  money  advanced  to  pay  the  wf^ires   of   the 
crew  was  entitled  to  rank  as  wages  in  priority  to- 
other claims  upon  the  proceeds.    The  cases  of  the- 
W.  F.  Safftyrd  and  theN.  B.  Ootfabrieh  are,  it  must 
be  admitted,  not  very  easy  to  reconcile ;    in  th& 
former  case  it  was  held  that  money  advanced  to- 
pay  for  wf^es  was  not  only  necessaries  within  the 
meaning  of  the  Act,  but  was  entitled,  like  wages, 
to  priority  over  the  claims  for  necessaries;  in  the 
latter  case  it  was  held  that  money  advanced  to  dis- 
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charge  a  debt  incurred  for  necessaries,  was  not 
necessaries  within  the  meaning  of  the  Act.  It  is 
not  very  easy  to  understand  why  a  daim,  which 
is  good  in  the  hands  of  the  first  creditor  should 
be  Dad  in  the  hands  of  the  transferee  of  the  claim, 
or  why,  when  a  number  of  creditors  have  each 
separately  a  good  right  of  action  against  the  pro- 
ceeds of  a  vessel,  a  person  taking  an  assignment 
of  those  debts  should  be  unable  to  sue  in  one  action 
for  the  total  amount  of  the  debts.  Such,  how- 
ever, would  seem  to  be  the  case.  Whether,  if  the 
transferee  were  to  institute  a  suit  for  the  money 
advanced  for  the  wages  alone,  he  would  be  entitled, 
as  the  case  of  the  W.  F.  Safford,  to  priority  as  for  a 
claim  of  wages,  as  if  he  entered  another  suit  for 
the  money  advanced  to  pay  the  pilotage,  he  would 
be  entitled  to  priority  as  for  a  claim  of  pilotage, 
and  so  on  through  all  the  items  of  the  account,  it 
is  not  easy  to  say.  I  think,  however,  that  enoueh 
has  been  said  to  show  that  the  question  of  the 
relative  priorities  of  these  several  claims  is  in  an 
extremely  unsatisfactory  state,  and  will  demand  the 
most  careful  consideration  from  the  court  when  the 
question  comes  before  it.  It  appears  to  me,  how- 
ever, that,  apart  from  these  very  difficult  questions 
there  are  other  considerations  which  seem  to  mili- 
tate against  Mr.  James's  claim  to  be  preferred  to  Mr. 
Batchelor,  or  even  to  rank  equally  with  him.  Mr. 
James,  as  have  already  said,  was  appointed  by  the 
master  to  be  the  broker  for  the  ships  immediately 
upon  his  arrival  at  Bristol.  He  stated,  when  he  was 
before  me,  that  he  had  no  previous  knowledge 
either  of  the  master  or  of  the  owner,  and  that  he 
took  it  up  as  an  ordinary  matter  of  business.  Now, 
the  usual  practice  of  a  ship's  broker,  if  I  am  well 
informed  on  the  subject,  when  he  advances  moneys, 
as  in  this  case,  to  nearly  4001.,  for  the  disburse- 
ments of  a  ship,  of  whose  owner  and  master  he 
had  previously  no  knowledge,  is  to  inquire  what 

grospect  there  is  of  his  being  rejMud.  Ordinarily 
e  collects  the  freights,  repays  himself  out  'of  it 
his  advances,  and  hands  over  the  balance  either  to 
the  master  or  to  the  owner  of  the  vessel.  And  as  it 
is  quite  clear  the  vessel  brought  a  cargo  home,  for 
there  is  a  charge  in  Mr.  James's  account  for  dis- 
charging the  cargo.  I  required  to  know  what  has 
become  of  the  freight,  and  to  whom  it  had  been 
paid  P  In  reply,  I  was  informed  that  the  sum  of 
4751.  17».  2d.,  the  balance  due  for  freight, 
had  been  paid  to  Mr.  Norton,  the  owner,  by 
the  shippers  of  the  cargo  at  St.  John's,  New  Bruns- 
wick, previous  to  the  sailing  of  the  vessel,  and  that 
no  part  of  it  had  been  paid,  either  to  the  master, 
Messervy,  or  to  Mr.  James.  Assuming  this  to  be 
so,  a  question  arises  whether  Mr.  James  did  not, 
when  asked  to  make  these  advances  by  people  of 
whom  he  knew  nothing,  inquire,  in  the  first  place, 
whether  there  was  any  freight  to  be  received  out 
<rf  which  he  could  be  repaid;  and,  when  ha  had 
ascertained  that  it  had  all  been  received  by  the 
owner  at  St.  John's,  whether  he  did  not  take  mea- 
sures to  ascertain  in  what  way  his  advances  were 
to  be  repaid  to  him.  That  would  seem  to  be  the 
natural  course  which  a  prudent  man  would  have 
adopted ;  but,  instead  of  that,  what,  according  to 
his  own  statement,  does  he  do?  He  allows  the 
vessel  to  be  placed  in  Mr.  Batchelor's  hands  for 
repairs,  and  when  that  gentleman  has  completed 
the  repairs,  and  has  re-metalled  her,  and  thus 
materially  increased  her  value,  he  institutes  his 
suit  in  the  Court  of  Admiralty,  and  causes  the 
vessel  to  be  arrested;  and  he  now  implies  to  the 


court  to  be  paid  the  amount  of  his  account  out 
of  the  proceeds,  in  priority  to  the  claim  of  Mr. 
Batchelor;  in  other  words,  he  seeks  to  be  paid  his 
claim,  in  part  at  least,  out  of  the  goods  which, 
with  his  cognisance,  Mr.  Batchelor  had  nut  into 
the  ship.  It  seems  to  me  that  this  is  hardly  equit- 
able; if  when  Mr.  James  made  his  advances  he 
took  no  pains  to  ascertain  the  true  position  of 
affairs,  but  made  them  on  the  faith  of  his  being 
repaid  bv  the  owner,  it  is  to  the  owner  that  be 
must  look  for  reimbursements.  It  would  be  hard 
indeed  that  he  should  be  paid  in  priority  to  a  gen-  . 
tleman  whose  claim  is  for  repairs,  which  have 
tended  materially  to  increase  the  proceeds  in  court. 
I  am  of  opinion  that  the  claim  preferred  by  Ur. 
James  is  for  an  ordinary  mercantile  account 
between  himself  as  ship's  agent  or  ship's  broker, 
and  the  owner  as  master  of  tne  vessel,  and  that,  as 
such,  on  the  authority  of  the  cases  cited,  it  is  not 
entitled  to  rank  in  priority  to  the  claim  of  Mr. 
Batchelor,  the  shipwright.  If  Mr.  James  has  been 
deceived  by  Mr.  Norton,  he  must  take  the  conse- 
quences ;  it  would  not  be  fair  to  visit  them  upon  those 
who  have  not  been  equally  incautious.  Vigilantibui, 
non  domiientibtu,  succiurrii  lex.  I  will  add,  however, 
that  inasmuch  as  Mr.  Norton,  the  owner,  has  not 
thought  proper  to  come  forward  and  defend  these 
suits  if  there  should  be  any  chance  remaining  after 
payment  of  the  claims  of  the  two  masters,  and 
Mr.  Batchelor,  and  the  costs  incurred  by  them,_I 
see  no  objection  to  its  being  paid  to  Mr.  James,  in 
part  satisfaction  of  his  claim,  that  course  having 
been  adopted  by  the  learned  judge  in  a  recent  casa 
The  expmnses,  also,  incurred  by  Mr.  James  in 
obtaining  the  order  of  the  court  for  the  sale  of  the 
vessel,  being  for  the  benefit  of  aU  parties,  will  have 
to  be  paid  in  priority  to  all  of  them. 

I  am,  therefore,  of  opinion  that  the  order  in 
which  the  several  claims  ought  to  be  satisfied  out 
of  the  {>roceeds  remaining  in  court  is  as  follows : — 

(1)  The  costs  incurred  in  the  suit  of  Mr.  James 
No.  (5720)  in  regard  to  the  sale  of  the  vessel, 

(2)  the  claims  of  Captain  Messervy  (No.  5785)  to 
the  amount  of  411.  2s.  li.  and  costs,  (3)  the  claim 
of  Captain  Williams  (No.  6761)  to  the  amount  of 
632.  l6s.  4d.  and  costs,  (4)  the  claim  of  Mr. 
Batchelor  (No.  5749)  to  the  extent  of  2491.  6s.  6d. 
and  costs,  (5)  the  beJance  (if  any)  may  be  paid  to 
Mr.  James  in  part  satisfaction  of  his  claim  and 
costs. 

Tuesday,  Nov.  7. — Sir  E.  Philumohb  ordered  the 
payments  to  bs  made  out  of  the  registry  in  accord- 
ance with  the  above  report,  and  in  me  order  therein 
set  out. 

Solicitors:  Fidd  and  Sunmer;  Clarlcton  and 
Co. ;  Stoeken  and  Jwpp. 


Nov.  7  and  10. 

ThB    PxtEEDOM. 

Costs — BaU  —  Trascipe  —  Re-arrest  of  ship  when 
the  amount  due  for  damages  and  costs  exceed  haH 
—Admiralty  Court  Act  1861,  ss.  15,  22. 

Where  a  suit  has  been  instituted  against  a  vend, 
and  bail  has  been  given  for  an  estimaied  amoi*»i 
to  <itmer  damages  and  costs,  and  the  damages  rt- 
covered  and  the  costs  taxed  are  a  larger  sum  Oum 
the  bail  given,  and  there  has  been  no  careiessneti 
on  tJie  part  of  the  plaintiffs,  the  eotirt  t(»B  issue  a 
writ  under  the  Admiralty  Court  Act  1861,_  *t.  22 
and  16,  for  the  re-arrett  of  the  ship  to  sati^  th« 
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eotts,  and  will  direct  tueh  u>rit  to  themar$haU/or 

execution,  (a) 
The  fact  tJuU  generaUy  the  amount  in  which  a  fuit 

ia  instituted  it  laid  to  cover  probable  damages  and 

costs  is  simply  a  matter  of  convenience. 
This  snit  waa  brought  on  behalf  of  Messrs.  Sim- 
monds,  Hunt  and  Co.,  against  the  ship  Freedom, 
an  American  vessel,  of  which  the  owners  were 
domiciled  in  America.  The  petition  set  out  that 
the  plaintiffs  were  indorsees  of  bills  of  lading  of 
parcels  of  oilcake,  and  that  they  had  instituted  a 
cause  against  the  ship  to  recover  damages  for 
injury  to  the  cargo,  and  that  at  the  time  of  the  in- 
stitution of  the  snit,  they  had  taken  bail  for  the 
vessel  in  the  sum  of  500Z.,  having  estimated  their 
damages  and  probable  costs  in  that  amount ;  that 
they  had  recovered  the  sum  of  4522.  2s.  8d.  in  the 
High  Court  of  Admiralty,  and  that  on  appeal  to 
the  Privy  Council  the  above  award  was  con- 
firmed (5) ;  that  the  costs  when  taxed  amounted  to 
4322. 10«.  3d.,  and  that  the  two  sums  together  ex- 
ceeded the  amount  of  the  bail  by  384Z.  128.  Ud., 
and  the  plaintiff's  prayed  the  court  "  to  allow  the 
plaintiffs  to  increase  the  amount  in  which  the  suit 
was  instituted  and  to  direct  that  a  writ  of  fieri 
facias  do  issue  to  enable  the  plaintiffs  to  obtain 
execution  and  satisfaction  of  the  said  judgment  for 
damages  and  costs."  The  defendants  answered, 
submitting  that  the  court  had  no  power  to  do  so. 

Nov.  7.  —  Cohen  for  the  plaintiffs. — We  are 
entitled  to  a  judgment  for  4802.  and  costs.  The 
bail  is  for  5002.  only,  and  therefore  we  have  only 

(a)  The  writ  issned  in  parsnance  of  the  judgment  in 
this  case  was  as  follows  : 

In  the  Bigh  Court  of  AimirdUy  of  England. 
No.  4701. 

Viotoria,  b^  the  grace  of  Gk>d  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Qaeen,  Defender  of  the 
Faith.  To  the  Marshal  of  the  ]Gugh  Cooti  of  oor  Admitaltr 
of  England,  and  to  all  and  einynlar  his  sabstitateB, 
greeting.  VHiereas  in  a  oanse  mstitnted  in  our  said 
ooort  on  behalf  of  Simmons,  Htmt,  and  Company,  of  No. 
37,  Mark-lane,  London,  the  indorsees  of  the  bills  of  lading 
of  certain  narcels  of  oil  cake,  now  or  lately  laden  on 
boiud  the  cuiip  or  reuel  Freedom,  against  the  said  vessel, 
ber  tackle,  apparel,  and  fomitnre.  and  against  the  owners 
thereof  intervening,  the  judge  of  onr  said  court  did  on 
the  4th  March  1870,  pronoonco  for  the  damage  pro- 
ceeded for,  condemn  the  defendants  and  their  bail  uierein, 
and  in  costs,  and  refer  the  said  damage  to  the  registrar 
of  onr  said  oonrt,  assisted  by  merchuits,  to  report  the 
amount  thereof.  And  whereas  the  said  damage  has  been 
assessed  at  the  sum  of  4522.  2a.  8d.  with  interest  thereon 
imtil  paid,  and  the  said  costs  have  been  taxed  at  the  snm 
of  432i.  109.  3a.,  making  together  a  sum  of  8842. 12«.  lid. 
And  whereas  it  hath  been  alleged  that  the  snm  of  5001. 
being  the  amount  for  which  the  sureties  in  the  said  cause 
have  bound  themselves  on  behalf  of  the  owners  of  the 
said  vessel  Freedom,  has  been  paid  to,  and  accepted  by, 
the  plaintiffs  in  satisfaction  of  the  said  damage  and  in- 
terest, and  in  part  satisfaction  of  the  costs,  and  that 
there  is  now  dne  to  the  plaintiffs  a  snm  of  3842. 12<.  lid. 
for  costs,  in  addition  to  auoh  further  costs  as  have  been 
incurred  subsequent  to  the  taxation.  We  do,  therefore, 
hweby  command  yon,  justice  so  requiring,  to  arrest  the 
said  vessel  Freedom,  her  tackle,  apparel,  and  furniture, 
and  to  keep  the  same  under  safe  arrest  nntil  the  defen- 
dants shall  have  paid  what  ma^  be  dne  from  them  to  the 
plaintiffs  in  this  cause,  or  nntil  you  shall  receive  further 
orders  from  us. 

Given  at  London,  under  the  seal  of   our  said  court,  the 
day  of  ,  in  theyear  of  Onr  Lord  1871. 

(Signed)        H.  C.  Bothebt,  Begistrar. 

Warrant  8001.,  taken  out  by  Thomas  and  Hwlams,  40, 
Commercial  Sale  Booms,  Mindng-lane. 

n,)  See22L. 'I*.Bep.N.8.175;3Mar.LawCaaes,  O.S. 
350.  and  on  appeal  24  L.  T.  Bep.  N.  S.  452 ;  1  Aspinall's 
Mar.  Law  Cas.  28. 


202.  for  costs.  It  has  been  decided,  no  doubt,  tbab 
if  bail  has  been  put  in  the  ship  cannot  be  re- 
arrested to  answer  for  damages :  (The  Wild  Banger, 
Bro.  &  Lush.  84).  [SirR.  Phillimorb. — The  prin- 
ciple of  the  cases  which  decide  that  point  seems  to 
be  that  after  judgment  has  been'  given  the  sum  in 
which  the  action  has  been  entered  cannot  be 
altered.]  Sects.  15  and  22  (a)  of  the  Admiralty 
Court  Act  1861  give  the  court  power  to  re-arrest 
the  ship  for  payment  of  costs,  in  spite  of  the 
former  decisions.  The  sections  presuppose  the 
ship  not  under  airest.  This  court  must  have 
power  to  enforce  a  judgment.  It  can  obtain  pos- 
session of  the  goods  of  the  judgment  debtor,  or  may 
seize  his  ship.  We  ask  the  court  to  issue  execu- 
tion. It  is  not  necessary  to  increase  the  original 
amount  of  action.  We  have  a  good  judgment,  and 
although  before  the  Admiralty  Court  Act  1861  the 
court  may  have  had  no  power  to  re-arrest  the 
ship,  it  now  has  power  to  issue  a  writ  offi.fa.,  and 
we  ask  for  it. 

Butt,  Q.C.  and  Clai-Jcson  for  the  defendants. — It 
is  necessary  for  the  plaintiffs  to  have  the  prcecipe 
amended  before  they  can  recover  more  than  5002., 
the  amount  of  the  Imil.  The  amount  in  which  an 
action  in  the  court  is  entered  is  always  such  as  to 
cover  damages  and  costs,  and  according  to  the 
practice  no  more  can  be  asked  for  costs  than  the 
sum  entered,  which  is  supposed  to  include  the 
estimated  amount  of  plaintiff's  costs.  The  cause 
has  come  to  an  end,  and  all  has  been  done  that  can 
be  done.  We  have  a  decree,  and  have  gone  to  a 
reference.  It  was  not  an  interlocutory  decree. 
The  figures  are  ascertained,  which,  with  costs,  are 
more  than  the  amount  of  action,  and  the  court  has 
no  power  to  make  any  order  increasing  the  amount 
of  action  save  on  the  payment  of  costs  by  the 
plaintiff.  If  the  plaintiff  had  come  to  the  court 
before  the  interlocutory  judgment,  he  might  have 
had  an  alteration  of  the  praecipe ;  but  it  is  now 
too  late:  {Tehhs  v.  Ban-on,  4  M.  <k  G.  844.) 
In  this  court  the  amount  of  action  includes  costs. 
[Sir  R.  FuiLLiMOKE. — There  is  no  rule  of  court 
which  compels  a  plaintiff  to  institute  his  suit  in  a 
sum  which  will  cover  both  damages  and  costs. 
You  contend  that  if  he  does,  he  cannot  ^et  costs. 
It  is  done  only  as  a  matter  of  precaution.]  No 
alteration  can  be  made  after  judgment  at  common 
law;  but  the  courts  will  ^;rant  a  new  trial  by 
virtue  of  their  equitable  jurisdiction  by  rescinding 
the  judgment.  But  even  then  they  require  the 
payment  of  costs  by  the  plaintiff.  The  form  of 
the  bail  bond  in  this  court  is  that  "we,"  &c., "  con- 
sent that  if  the  said  — —  shaU  not  pay  what 
may  be  adjudged  against  him  in  the  said  cause 
with  costs,  execution,"  &c.,  and  this  shows  that  the 

(a)  By  theAdmiralty  Court  Act  1861  (24  &  25  Vict 
0. 10) ,  sect.  15, "  All  decrees  and  orders  of  the  High  Court 
of  Admiralty  whereby  any  snm  of  money,  or  any  costs, 
charges,  or  expenses  shall  be  payable  to  any  penon,  shall 
have  the  same  effect  as  judgments  in  the  Superior  Courts 
of  common  law,  and  the  persons  to  whom  such  moneys  or 
costs,  &c.,  shall  be  payable  shall  be  deemed  judgment 
creditors,  and  all  powers  of  enforcing  judgments  possessed 
by  the  Superior  Courts  of  common  law,  or  any  judge 
thereof,  with  respect  to  matters  dependiug  in  the  same 
courts,  as  well  as  against  the  ships  and  goods  anested  as 
against  the  person  of  the  judgment  debtor,  shiUI  be 
possessed  by  the  said  Court  of  Admiralty  with  respect  to 
matters  therein  depending,"  &o.  Sect.  22  :  "  Any  new 
writ  or  other  process  necessary  or  expedient  for  giving 
effect  to  an^  of  the  provisions  of  this  Act  may  be  lesnea 
from  the  High  Conrt  of  Admiralty,  in  such  fo  m  as  the 
judge  of  the  said  court  shall  from  time  to  time  direct." 
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bond  is  intended  to  cover  both  damages  and  costs. 
[Sir  B.  Philumobb. — It  shows  that  tue  plaintiff  is 
content  to  take  it ;  but  has  it  been  decided  that 
whare  the  snm  awarded  has  been  more  than  that 
named  in  the  bond,  more  could  not  be  given,  and 
the  nhip  conld  not  be  re-arrested  ?  I  have  great 
doubt  as  to  that  point.  A  court  of  common  law 
can  enforce  payment  of  a  sum  beyond  the  damages 
for  costs,  and  cannot  I  do  the  same  under  sect.  15 
of  the  Admiralty  Court  Act  P  If  you  can  make  it 
oat  to  be  a  rule  that  the  suit  must  be  instituted  in 
a  snm  to  cover  everything,  ytni  are  unanswerable ; 
but  it  seems  doubtful  that  where  a  case  afterwards 
becomes  very  expensive  such  a  rule  can  obtain.] 
The  answer  to  that  is  that  the  plaintiff  may  apply 
at  any  time  befbre  decree.  A  judge  giving  nis 
reaaona  only  gives  an  interlocutory  decree,  and  an 
application  may  be  always  made.  [Sir  B.  Philli- 
KOSB. — Supposing  I  were  to  make  an  order  for  the 
issue  of  a  fl.  fa.  under  sect.  22.]  The  real  question 
is  whether  the  amount  of  action  entered  is  conclu- 
sive? [Sir  R.  Philuxobe. — That  qnestion  is 
grounded  not  on  a  rule,  but  on  the  practice  of  the 
court.  If  the  judgment  recovered  were  in  the 
exact  sum  in  whictt  the  action  was  instituted 
with  costs,  could  not  the  court  order  payment  of 
the  costs  P]  Not  without  amending  the  prcecipe, 
and  it  is  now  too  late  to  amend.  The  plaintiff  can- 
not have  his  prcecipe  amended  without  payment  of 
costs,  and  since  the  Common  Law  Procedure  Act 
it  has  been  decided  that  a  judgment  at  common 
law  cannot  be  set  aside  except  on  such  payment : 
(Connonv. a«ynoW»,26 L. J. 62,  Q.B;  5E.AB.301.) 
In  this  court  it  is  necessary  to  be  even  more  par- 
ticular than  at  common  law,  as  it  is  the  practice 
to  giv«  snfBcient  bail.  There  is  this  distinction 
between  this  court  and  the  common  law  courts, 
that  in  the  latter  a  pleader  pnts  into  his  dcdara- 
tion  what  sum  he  chooses,  and  the  amount  is 
immaterial,  whilst  here'  the  property  is  arrested, 
and  two  things  are  concurrent,  the  suit  is  insti- 
tuted in  an  amount  to  cover  costs  and  damages, 
and  bail  is  issued  to  cover  this  amount.  H  is 
material  here  that  the  amount  should  be  accurate, 
and  it  has  been  allowed  that  plmntiffs  should  esti- 
mate the  sum.  [Sir  B.  Phillikoee. — The  case  of 
the  Tamueouala  (2  Spinks  208)  is  conclusive  against 
the  contention  that  practice  of  the  court  is  to  require 
biul  to  be  entered  to  cover  both  damages  and  costs.] 
Since  that  case  (decided  in  1855)  the  court  has 
become  a  court  of  record,  and  there  there  wero 
pecnliar  circumstances.  [Sir  B.  Phillimobb  :  In 
the  Volant  (1  W.  Bob.  383,  390),  Dr.  Lushington 
says:  "  SuOTOse  no  bail  given,  may  not  the  owner 
atondon  the  shipP  and  can  the  court  do  more 
than  eeil  the  ship  for  the  benefit  of  the  plaintiffs 
in  the  action  P  No  farther  liability  can  be  im- 
posed on  the  owner,  save  as  to  costs."]  That 
cannot  be  good  law.  Dr.  Lushington  seems  to 
say  that  a  liability  is  created  beyond  the  value  of 
the  ship.  The  plaintiffs  were  bound  to  require 
bail  to  the  full  value.  Their  neglect  to  do  so  dis- 
entitles them  to  recover  more  than  the  amount  of 
the  bail :  {Nostra  Benora  del  Carmine,  1  Spinks, 
303.)  It  would  be  impolitic  to  order  a  re-arrest  of 
the  vessel. 

Oohtn,  in  reply. — ^We  originally  arrested  for  a 
small  amount,  and  this  the  court  approves,  and 
we  ought  not  now  to  suffer.  In  salvage  cases 
there  is  no  jurisdiction  where  the  property  saved 
is  not  up  to  a  certain  snm,  and  yet  the  court  may 
give  costs.  In  causes  of  limitation  of  liability  costs 


may  be  given.  Costs  are  not  part  of  the  jndgmentr 
but  its  legal  consequences  and  anicllary  to  it.  Ad- 
mitting that  we  have  made  a  mistake,  we  are  m- 
titled  to  a  remedy  by  the  equitable  jurisdiction  of 
the  court.  The  common  law  courts  will  give 
relief  on  a  mistake  being  made:  {Cannan  v.  Bey' 
nolds  (»!(p.). 

Nov.  10. — Sir  B.  PmixntOKE. — ^In  this  case  thw 
plaintiffs,  who  were  English  subjects,  instituted  a 
suit  against  the  American  ship  Frefdom,  at  which 
the  defendants  w««  owners  domiciled  in  America, 
for  damages  to  cargo.  I  gave  judgment  in  favour 
of  the  plaintiffs,  and  this  judgment  was  a£Srmed 
by  the  court  of  appeal.  The  usual  reference  was 
made  to  the  re^trar,  who  reported  that  there  was 
due  to  the  plaintiffs  452Z,  2b.  8d.,  with  interest; 
and  the  costs  were  taxed  at  the  sum  of  4321. 10».  3d. 
The  suit  had  been  instituted  in  the  amount  of 
5001.,  and  bail  had  been  taken  for  that  amount  and. 
the  ship  released.  The  defendants  have  now  paid 
to  the  plaintifi^  the  sum  of  5001.,  leaving  the  sum 
of  3841.  12s.  Hi.,  due  for  costs,  still  unpaid.  It 
appears  that  the  ship  is  still  within  the  jurisdiction 
w  the  court.  The  plaintiffs  pray  the  court,  for  Mr. 
Cohen  confined  himself  to  this  part  of  his  prayer,  to 
issue  such  process  against  the  ship  as  may  enable  the 
plaintiff  to  obtain  execution  and  satisfaction  of  the 
judgment,  for  damages  and  costs.  The  defendants 
contend  that  the  application  is  too  late ;  that 
before  judgment  the  court  might  hare  increased 
the  amount  in  which  the  suit  was  instituted  on 
proper  application  being  made  to  it,  but  thai  it 
nas  no  power  to  do  so  after  judgment  has  been 
given ;  and  that  the  ship,  having  been  released  on 
Hail  given  for  the  full  amount  in  which  the  suit 
was  instituted,  cannot  be  re-arrested.  Cases  were 
cited  by  the  defendants  from  the  courts  of  common 
law  ;  the  one  principally  relied  upon  was  Cannon 
V.  Reynolds  (svp.),  for  the  proposition  that  where 
a  mistake  has  been  made  m  the  amount  claimed 
and  recovered  the  judgment  may  be  set  aside,  at 
the  instance  of  the  plaintiff,  upon  payment  of  all  costs 
incurred  after  declaration,  and  a  newaction entered; 
and  it  was  contended  that  this  was  the  only  mode  of 
redress  to  which  the  plaintiffs  could  have  recourse. 
It  was  not  denied  that  these  cases,  whatever 
their  authority  may  be  for  the  fmiotice  of 
this  court,  related  only  to  an  increase  of 
the  amount  of  damage  for  which  the  action 
was  laid,  nor  that  the  court,  as  a  matter  of 
course,  issued  a  proper  writ  to  enforce  the  pay- 
ment of  costs  quite  mdependentl^  of  the  questaon 
of  the  amount  of  damages ;  but  it  was  urged  thai 
it  was  according  to  the  invariable  practice  <^  this 
court  that  the  prtedpe  for  the  institntion  of  this 
suit  should  lay  the  amount  at  a  sum  which  would 
cover  costs  as  well  as  damages,  and  therefore  I 
find  a  difficulty  in  following  the  argument  that  the 
common  law  cases  were  applicame.  I  am  clew 
that  this  an  erroneons  view  of  the  practice  of  the 
court.  It  did  not  require  the  authority  of  the 
Temiseouata  (2  Spinks,  210),  to  prove  that  this 
court  can  always  issue  a  monition  in  personam  for 
the  payment  of  costs  which  have  exceeded  the 
amount  in  which  the  suit  was  instituted.  More- 
over, if  the  vessel  had  not  been  bailed,  and  were 
still  under  arrest ;  there  can  be  no  doubt  that  she 
would  not  be  released  without  payment  of  oosts, 
and  the  fact  of  bail  having  been  given  in  no  way 
affects  the  liability  of  the  owner  of  the  ship  for 
costs  as  well  as  damages,  and  I  think  that,  even 
under  the  old  law,  if  necessary,  the  court  would 
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have  ordered  the  re-arrest  of  the  ship  for  the  pay- 
ment of  costs.  I  say  nothiag  about  the  subject  of 
•damages.  The  fact  that  generally  the  amoont  in 
which  the  suit  is  instituted  is  laid  to  cover  probable 
coats  and  damages  is  simply  a  matter  ot  conve- 
nience ;  and  the  court  has  always  discouraged  the 
institution  of  a  suit  for  an  excessive  amount. 
In  this  case  the  defendants  are  foreigners  domiciled 
abroad,  and  no  monition  in  per$onam  can  be  en- 
forced against  them ;  though  if  they  had  succeeded 
in  the  suit  they  could  have  obtained  a  monition 
inpetfonam  against  the  plaintiff.  It  is,  therefore, 
manifestly  in  furtherance  of  justice  that  the  plain- 
tiffs should  have  the  remedy  for  which  they  pray. 
Such  a  remedy  might,  I  think,  have  beenfurmsheid 
by  the  old  law  and  practice  of  the  oonrt ;  but, 
however  this  may  be,  I  am  satisfied  that  the  15th 
section  of  the  Admiralty  Court  Act  1861,  enables 
the  ccart  to  cause  execution  of  the  sentence  by  the 
seizure  of  the  goods,  which  in  this  case  is  the  ship 
of  the  defendants,  and  under  the  22nd  section  I 
have  the  power  to  frame  a  writ  for  that  purpose ; 
aod  I  shall  execute  that  power  bv  directing,  under 
a  proper  instrument,  the  marshafl  to  seize  the  ship 
ofthe  defendants  for  the  payment  of  the  balance 
of  costs  due  to  the  plaintilSs,  in  which  will  be 
incladed  lite  costs  of  the  application. 

Solicitors  for  the  plaintiffs,  Thomas  and  HoUams. 

Solicitor  for  the  defendant,  Thomas  Cooper. 


AKEBICAV   KEPOBTa 

CMlated  by  F.  O.  Cnmr,  Esq..  Bairister«t-I«w. 

UNITED    STATES    DISTRICT    OOUET    OF 
MASSACHUSETTS. 

The  Becherdass  Ambatoass  (a). 
BriiUh  vetsd   in  United  States  Court — Wages — 
Protest  of  British  Consul — Voyage  not  ended — 
Jhsence  of  special  eireumstanees— Jurisdiction. 
A  erew  Atpped  in  a  British  vessel  for  a  voyage 
"from  Liverpool  to  Bombay  and  any  ports  and 
fiaees  in  the  Indian,  Pacific,  and  AtlaxUu:  Oeeams, 
and  China  amd  Eastern  seas,  thence  to  a  port  for 
orders,  amd  to  the   Continent,    if  required,  and 
hade  to  a  port  of  final  diselutrge  in  the  United 
Kingdom,  term  not  to  exceed  three  years."    On 
arriving  at  Boston  on  the   return  voyage,  the 
crew    daimed    their    wages   as    per    schedule, 
and    hromhi    a    suit    in    the    United    States 
Court.      The   British   acting   consul    protested 
against  the  jurisdiction,  on  the  grotmd  that  the 
voyage   was   not    ended,    and    that   by  English 
law  British  seamen  are  not  permitted  to  sue  in 
foreign  ports  unless  diseliarged  there,  or  so  iU- 
treated  as  to  he  put  in  fear  of  their  lives. 
JSeld,   that  dlthouoh  the    court  might   doubt   (he 
validity  of  the  ship's  articles,  U  could  not,  in  the 
absence  of  speeuu   circumstances,  entertain  the 
euit  against  the  protest  of  tlis  British  consul. 
ToBKL  by  the  crew  of  the  British  ship  Becherdass 
Atnbaidass,  alleging  that  they  shipped  at  Liverpool 
in  Nov.  1869  for  a  voyage  to  the  East  Indies,  and 
thence    to    Boston;    that    the    ship    arrived   in 
safety  at  this  port  in  Feb.  1871,  where  the  libel- 
lanta   services  terminated,  and  they  became  en- 
titled to  their  wages   as    folly   stated   in  their 
sdiedole.     H.  B.  M.  acting  oonsol  at  Boston  pro- 

(a)  The  oataials  for  this  report  an  fomishsd  by  the 
AmtrieanIiau)Rsvisw  foe  Nov.  1871. 


tested  against  the  court  taking  jurisdiction  of  this  - 
cause,  for  the  reasons  that  Uie  libellants  signed 
shipping  articles  in  a  usual  form  approved  and 
used  in  the  Grovemment  shipping  offices,  and  for  a 
voyM[e  not  yet  ended ;  that  by  the  Merchant  Stup- 
ing Act  of  Great  Britain,  seamen  are  not  permitted 
to  sue  in  foreign  ports  unless  duly  discharged 
there,  or  so  ill-tieated  as  to  be  put  in  fear  of  their 
lives ;  that  neither  alternative  applies  to  these 
libellants,  and  that  it  will  be  for  the  advantage  of 
both  parties  to  remit  them  to  their  home  tribunals. 
The  master,  by  his  answer,  reiterates  the  same 
grounds  of  objection,  and  adds  a  description  of  the 
voyage  from  the  articles  as  follows  :   "  From  Liver- 

fool  to  Bombay,  and  any  ports  and  places  in  the 
ndian,  Pacific,  smd  Atlantic  Oceans,  and  China  and 
Eastern  seas,  thence  to  a  port  for  orders,  and  to 
the  Continent  if  required,  and  back  to  a  port  of 
final  discharge  in  the  United  Kingdom,  term  not 
to  exceed  three  years."  The  shipping  articles  on 
inspection  agreed  with  the  master's  answer,  and 
the  libellants  admitted  that  their  description 
of  the  voyage  in  the  libel  was  not  the  true  one, 
and  prayed  leave  to  amend  by  alleging  that  Uiey 
were  brought  to  Boston  agamst  tneir  will.  No 
objection  was  made  to  allowing  such  an  amend- 
ment ;  but  none  such  was  made  and  sworn  to. 

G.  0.  Shattuek,  and  0.  W.  Holmes,  jun.,  for  the 
claimant. 

G.  0.  Thomas  for  the  libellants. 

Lowell,  J. — The  law  is  well  settled  in  England 
and  America,  that  courts  of  admiralty  have  juris- 
diction of  suits  by  foreign  seamen  for  their  wages 
against  a  foreign  ship,  or  her  master  or  owners 
who  are  found  within  the  territorial  limits  of  the 
jurisdiction  of  the  court.  As  early  as  1795, 
Peters,  J.,  thus  stated  his  practice:  "I  have 
avoided  ttJdng  cognizance,  as  much  as  possible,  of 
disputes  in  which  foreign  ships  and  seamen  are 
concerned.  I  have  in  general  left  them  to  settle 
their  differences  before  their  own  tribunals.  On 
several  occasions  I  have  seen  it  a  part  of  the 
contract  that  the  mariners  should  not  sue  in  any 
other  than  their  own  courts ;  and  I  consider  such  a 
contract  lawful,"  &c.  He  adds  that  where  the 
voyage  is  ended  or  broken  up  here,  and  no  treaty  or 
compact  prescribes  the  mode  of  proceeding,  he  had 
permittea  such  suits  to  be  brought :  Tlte  Catharina 
(1  Fet.  Adm.  104.)  He  makes  a  very  similar 
statement  in  The  Foreoket  (lb.  197.)  And  there  is 
no  substantial  change  since  that  time.  See  The 
Jerusalem,  (2  Gal.191),  TayZorv.  CcBryl(20How.611, 
per  Taney,  C.  J.),  The  Maggie  Hammond  (9  Wall. 
452,  per  Clifford,  J.)  These  three  cases  do  not 
decide  the  very  point,  but  they  contain  dicta  of  great 
weight,  and  the  decisions  are  in  conformi^  with 
them :  Patch  v.  Marshall  (1  Curtis  0.  C.  452),  The 
Oaeelle  (1  Spragne  378),  The  Haivana  (lb.  402). 
Davis  V.  Leslie  (Abbott  Adm.  123),  Qomales  v. 
Minor  (2  WaU.  Jr.  348),  and  there  are  many  similar 
cases  in  which  the  role  is  shown  to  be  that  the 
Admiralty  Court  has  jurisdiction,  bat  has  a  discre- 
tion whether  to  exercise  it  or  not.  It  is  not  pos- 
sible, of  course,  to  lay  down  a  precise  rule  to  govern 
even  the  sound  and  judicial  discretion  of  a  court  in 
future  cases.  Those  in  which  actions  have  been 
maintained,  against  objection  by  the  defendants 
or  claimants  (leaving  out  of  view  for  the 
present  the  protest  of  the  consul  or  minister),  are 
where  the  voyage  ends  here  by  its  own  terms,  and 
the  wages  are  due  here ;  where  it  has  been  wholly 
broken  up  by  a  sale  of  the  shipi  whether  T<duntarilj^ 
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or  andcr  legal  process ;  where  the  ship  is  so  un- 
seaworthy  that  thecrcw  are  not  boand  to  go  in  her ; 
where  they  have  heen  forced  to  leave  her  by  the 
cruelty  of  the  master.  It  has  been  doubted 
whether  a  seaman  discharged  here  by  his  own  con- 
sent should  be  permitted  to  sue,  and  whether  a 
deviation  by  the  master  would  be  good  ground  for 
taking  jurisdiction.  On  this  last  point  see  Moram 
V.  Bmulln  (2  Pet.  Adm.  415),  The  St.  Oloff  {Ih.  428), 
for,  and  Dav!$  v.  Letlle  (Abbott  Adm.  134),  and 
Bnelier  v.  Klorkgeter  (lb.  409),  against,  suits 
being  sustained,  the  latter  being  dicta  by 
Betts,  J.,  in  which  he  expresses  the  opinion 
that  the  cases  in  Peters  are  not  well  decided.  His 
ground  is,  that  the  very  question  of  deviation  may 
present  all  the  difficulties  of  ascertaining  the 
foreign  law  and  applying  it  to  the  contract  that 
induce  the  courts  to  decline  the  jurisdiction  of 
auestions  arising  dnring  the  course  of  a  still  un- 
nnished  vovage.  My  own  opinion  is,  that  a  plain 
departure  from  an  admitted  voyage  absolves  the 
crew  fh)m  their  engagement  by  the  general  mari- 
time law,  and  authorises  them  to  leave  the  vessel 
at  any  port  where  the  only  inconvenience  to  the 
master  will  arise  from  the  necessity  of  hiring  a 
new  crew,  even  at  higher  wages ;  and  that  the  de- 
cision in  the  former  of  the  two  cases  cited  from 
2  Peters,  where  it  is  shown  that  the  crew  had 
been  taken  on  voyages  they  had  never  agreed  for, 
was  clearly  right.  Such  seems  to  be  the  opinion 
of  Mr.  Parsons  (2  Parsons  on  Shipping,  227),  and 
Judge  Betts's  dicta  must  be  taken,  not  as  announc- 
ing any  general  rule,  but  rather  as  suggesting  im- 
portant exceptions  to  a  sound  rule.  There  are 
such  exceptions,  no  doubt,  to  any  rule  that  may 
be  attempted  to  be  made.  A  seaman  discharged 
here  may  yet  have  bound  himself  by  a  valid  eon- 
tract  not  to  sue  here;  or  we  may  be  bound  by 
treaty  not  to  entertain  the  suit ;  or  an  offer  may 
be  made  to  return  destitute  seamen  to  their  home, 
which  the  conrt  mav  think  they  ought  to  accept, 
Ac.  Subject  to  such  exceptions,  I  consider  devia- 
tion may  be  a  ground  for  discharging  the  crew  and 
ordering  their  wages  to  be  paid  to  them,  and  this 
upon  plain  grounds  of  justice  of  universal  autho- 
rity. This  IS  not  a  case  of  deviation,  strictly  so- 
caUed.  The  crew  in  their  sworn  libel  say  they 
were  to  come  to  Boston,  and  that  the  voyage 
was  to  end  here.  It  is  admitted  now  that  the 
voyage  was  not  to  end  here,  and  it  is  said,  though 
not  verified  by  oath,  that  they  were  brought  here 
against  their  will.  If  this  were  so,  the  men  must 
certainly  have  known  it  when  they  filed  their  libel, 
and  should  have  alleged  it,  so  as  to  put  it  in  issue. 
As  the  case  stands,  I  cannot  take  this  fact  for 
granted.  The  voyage  described  in  the  articles  is 
broad  enough  to  include  Boston  within  its  terms, 
and  the  contract  seems  to  have  been  folly  read  and 
explained  to  the  crew,  and  I  understand  the  real 
objection  relied  on  by  the  libellants  is,  that  the 
articles  are  void  for  nncertainty.  That  is  a 
point  which  has  often  arisen  in  this  conrt; 
and,  so  far  as  our  own  statute  is  concerned, 
it  is  settled  that  such  a  description  is  too  vague. 
This  is  not  denied  by  the  claimant,  nor  does 
he  hesitate  to  admit  that  the  decisions  of  the 
High  Conrt  of  Admiralty,  so  far  as  any  sach 
have  been  reported,  seem  to  agree  very  nearly 
with  the  American  cases  ;  still  ne  insists  that  I 
cannot  know  the  English  law,  and  that  he  ought  to 
have  the  right  to  tie  evidence  in  Engknd  con- 
cerning the  present  law  and  practice  there,  if  I 


take  jurisdiction  at  all.    Besides  these  considera- 
tions, there  is  the  protest  of  H.  B.  M.  acting 
consul,  which  affirms  the  validity  of  the  articles, 
and  protests  that  the  court  ought  not  to  take  juris- 
diction.    Several  of  the  authorities  above  cited 
refer  to  the  consent  or  dissent  of  the  representa- 
tive of  the  foreign  government  as  being  an  impor- 
tant foct,  but  precisely  what  weight  should  be 
given  to  it  is  not  defined.     Sprague,  J.,  in  The 
liloomcr  (cited  2  Parsons  on  Shipping,  229,  note  2), 
says :  "  The  usual  course  in  the  case  of  a  Ubel  by 
a  foreign  seaman  against  his  vessel,  is  to  direct 
the  clerk  to  inform  the  consul  of  the  government 
of  the  pendency  of  the  suit,  that  he  may  take  such 
notice  of  it  as  he  thinks  proper ;  and  unless  there 
were  strong  circumstances  in  the  case,  the  court 
would  not  proceed  i»  rert},  against  a  foreign  vessel 
without  the  assent  of  the  commercial  representa- 
tive here  of  the  foreign  government  of  the  country 
where  she  belonged.       What  circumstances  would 
be  strong  enough  to  induce  action,  notwithstand- 
ing such  a  protest  is  not  stated.    Peters,  J.,  w- 
pears  to  have  found  snch  circumstances  in  The 
St.  Oloff  (2  Pet.  Adm.  428),  where  there  had  been 
both  cruelty  and  deviation.     So  did  Mr.  Justice 
Curtis,  in  Patch  v.  Marshall  (1  Curtis,  C.  C.  452), 
where  the  defendant  appeared  domiciled  in  Ifos- 
sachusetts,  and  the  voyage  was  ended  there.    In 
a  late  case  in  England,  it  has  been  decided  in  con- 
formity with  the  practice  in  both  countries,  that 
the  protest  of  the  foreign  consul  could  not  bar  the 
jurisdiction ;  but  that  it  ought  to  be  respectfully 
considered  and  weighed  together  with  the  other 
facts  and  circumstances  upon  which  the  sound 
discretion    of    the    court    must    be    exercised. 
The  Nina  (L.  Eep.  2  P.  C.  38;  17  L.  T.  Rep. 
N.  S.    891 ;    Ih.    685)  ;  see,  too.   The  Golubchidc 
(1   W.  Rob.   143);    The    Milford  (Swabcy,  362); 
The  Herzogin  Marie  (1  Lush.  292).     The  practice 
pointed  out  by  Sprague,  J.,  which  agrees  entirely 
with  the  English  practice  as  shown  by  these  cases, 
was  not  followed  in  this  case,  and  the  consul  ins 
not  notified  before  the  warrant  issued  ;  and  for  the 
sufficient  reason  that  the  libel  says  nothing  abont 
the  vessel  being  foreign,  bnt  states  simply  the 
case  of  a  voyage  ending  here,  the  ship  earning 
freight,  and  the  seamen  entitled  to  their  wages; 
and   not    only    so,    bnt   it   invokes    the   imme- 
diate   action    o^    the    court    on     the    ground 
that    the    ship    was    about    to    proceed  to  -sea 
within  ten  days,  an  allegation  made  under  the. 
statute  of  1790,  1  Stats.  134,  which  is  wholly  in- 
applicable to  the  Qase  of  a  British  crew  shipped 
in  England,  as  these  men  are  now  adroittM  to 
have  been.    A  libel  so  framed  in  total  disregard  of 
the  truth  of  the  case  is  an  abase  of  the  process  of 
the  court,  and  the  costs  which  have  resulted  from 
it  will  justly  fall  on  the  libellants  if  it  tnms  oat 
that  no  warrant  ought  to  have  been  granted.  And 
my  opinion  is,  that  justice  does  not  require  me 
to  take  jurisdiction  against  the  protest  of  the 
oonsnl.    That  objection  has  weight  as  showing 
the  opinion  of  the  person  who  is  intrusted  with. 
the  care  of  Britbh  seamen,  that  there  is  no  such 
hardship  in  this  case  as  reouired  the  libellants  to 
be  paid  here  rather  than  at  norae.    His  opinion  of 
the  law,  too,  must  have  some  weight,  because  he 
is  in  a  position  to  know  and  act  upon  it  often. 
Nor  can  I  find  in  the  case  any  of  the  stremg  cir- 
cumstances snch  as  Jadge  Spra^e  rders  tOjas 
reqairing   the    |»t>te8t  to  be  disregarded.    The 
libellants  do  not  vppeue  to  hay*  been  wrought  here 
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against  their  will,  and  the  master  professes  him- 
self ready  to  carry  them  home.  The  time  for 
tThich  they  shipped  has  not  run  out,  and  no  reason 
is  given,  excepting  what  under  the  circumstances 
of  this  case  may  fairly  be  called  the  technical  one, 
that  their  contract  is  nulL  It  is  the  policy  of  all 
maritime  countries  to  discourage  the  aischarge  of 
their  seamen  in  foreign  ports,  and  if  the  master 
undertook  to  discharge  these  men  here  against  their 
will,  he  would  be  guilty  of  a  misdemeanor  by  the 
terms  of  the  Merchant  Shipping  Act.  They  say 
it  is  in  their  election  to  be  discharged.  If  this  be 
80,  yet  there  is  no  reason  given  excepting  the  strict 
right,  and  that  is  precisely  what  a  court  of  admi- 
ralty does  not  feel  bound  to  enforce  without  further 
reasons.  Reserving,  therefore,  an  opinion  upon 
any  state  of  facts  not  now  before  me,  I  must  say 
that  I  do  not  find  here  any  good  cause  for  taking 
jurisdiction.  One  of  the  difficulties  in  the  opera- 
tion of  the  well-established  course  of  practice  is, 
that  we  are  obliged  to  try  the  case  before  we 
can  ascertain  wheUier  it  ought  to  be  tried  or  not, 
and  I  find  that  difficulty  somewhat  embarrassing 
here,  for  the  facts  may  not  have  been  fully  deve- 
loped in  the  short  hearing  already  had.  I  shall 
retain  the  libel  until  the  sincerity  of  the  master's 
professed  readiness  to  take  back  the  men  has  been 
ascertained ;  but  if  the  facts  turn  out  to  be  as  they 
BOW  appear,  I  shall  not  exercise  jurisdiction  further. 
"Whether  I  shall  do  so  in  any  event,  unless  one  or 
more  of  the  crew  shall  appear  to  have  been  dis- 
charged with  the  master  8  consent,  I  do  not  decide. 
But  m  such  a  case  as  I  have  sometimes  seen,  of 
a  mauter  inducing  a  crew  to  desert,  and  then 
setting  up  the  act  in  bar  of  their  wages,  perhaps 
his  consent  to  discharge  them  might  be  presumed. 


<£quit2  Courtg, 

> 

COVST  or  APFKAX  IH  CHAVCEBT. 

Beported  by  Thoiiab  Bboocsbiitk.  E.  Stxwabt  Bochx,  and 
H,  Feat,  Etqrs.,  Barristen.at-Iiaw. 

Juli/  31,  and  Aug.  1. 
(Before  the  Lords  Justices.) 

Re  TuE  Professional,  Commercial,  and  Industrial 
Building  Society. 

Winding-up — Benefit  building  gociety — Advanced 
Ttiembert — BwrototJW  power — Illegality — Di»wc- 
tion  of  the  couii — Regard  to  wishes  of  creditors 
and  eontributories — "  Just  and  equitable  " — Tlie 
Companies  Act  1862,  ».  79,  cl.  5. 

27ie  court  wiU  not  make  an  order  to  wind-up  a 
Benefit  Building  society  comptdsorily  on  the 
petition  of  advanced  tnetnbers,  contrary  to  ttte 
wislies  of  the  majority  of  tlie  creditors  and  the 
eontributories,  unless  a  plain  injustice  will  be 
done  to  the  petitioners  by  refusing  the  order. 

The  trustees  of  a  Benefit  Building  society  under 
6^7  Wm,  4,  c.  32,  were  by  live  rules  autlwrised 
from  time  to  time,  as  might  be  necessary  for  tlie 
purposes  of  the  society,  to  borrow  maney,  for 
which  tliey  might  give  their  own  personal  security, 
and  tliey  were  to  be  indemnified  out  of  the  first 
funds  of  the  society  which  shotdd  be  received. 
The  society  owed  about  19,0001.  to  105  depositors, 
most  of  whom  were  not  members.  There  was  also 
4300J.  due  to  tlic  aocietij'e  bankers,  and  there  tvere 
a  few  other  debts  which  brouglU  up  tJie  total  of 
debts  to  about  25,0002.    The  assets  were  estimated 


as  worth  24,5002.  There  were  fifty-five  advanced 
and  twenty-four  unadvatieed  members.  The 
society  became  involved  in  difficulties,  principally 
by  reason  of  a  number  of  notices  to  withdraw 
deposits  having  been  given.  The  directors  re- 
ported  that  the  business  must  be  closed,  and 
proposed  an  amalgamation  with  another  society 
of  a  similar  nature.  This  proposition  tvas  ap- 
proved by  seventy-seven  of  the  depositors,  and  at 
a  meeting  of  the  members,  at  which  forty-four 
inembjrs  were  present,  tlie  proposition  was  ap- 
proved, two  only  dissenting.  Four  advanced 
^nembcrs,  one  of  whom  was  in  an-ear  in  making 
the  repayments  dus  from  him.  petitioned  to  have 
the  society  wound-up  compulsonhj,  alleging  tluU  it 
could  not  pay  its  debts,  mat  it  would  be  just  atid 
equitable  to  make  a  mnding-up  order,  atid  that 
there  had  been  an  erroneous  division  of  alleged 
profits  among  0ie  menibers.  After  the  petition  was 
presented  tlie  bankers  released  the  petitioners  from 
tlieirdebt,  as  did  nearly  the  whole  of  tlie  depositors, 
and  tlie  trustees  of  the  society  covenanted  to  in- 
demnify tlie  petitioners  from  tfie  ranaining  debts : 
Held  (revei'sing  a  decision  of  Wickens,  V.C.),  that 

no  winding-up  order  ought  to  be  made : 
Held,  also,  that  the  rule  authorising  tlie  borrowing 
of  money  was  bad,  and  that  the  society  could 
not  be  sued  for  tlie  smns  due  to  the  depositors. 
Tuis  was  an  appeal  by  the  above  society,  which 
was  a  Benefit  Building  society  at  Birmingham, 
formed  under  the  Act  6  &  7  Will.  4,  c.  32,  and 
having  its  rules  duly  certified,  from  an  order 
made  by  Wickens,  Y.C.,  to  wind-up  the  society 
compulsorily.  The  trustees  of  the  society  and 
some  of  the  members  joined  in  the  appeal.  The 
petition  on  which  the  order  was  made  was  pre- 
sented by  four  advanced  members  of  the  society 
named  Smart,  Hall,  Dutson,  and  Edwards. 
Edwards  had  committed  default  in  making  ro- 
payments  due  by  him  to  the  society. 

The  society  was  established  in  June,  1865,  its 
objects  being  "  to  enable  each  member  to  receive 
out  of  the  funds  the  amount  or  value  of  his  share 
therein,  each  share  not  to  exceed  the  sum  of  1201., 
to  erect  or  purchase  one  or  more  dweUing-house 
or  dwelling-houses,  or  other  real  or  leasehold 
estate,  to  be  secured  by  way  of  mortgage  to  the 
society  until  the  amount  or  value  of  his  shares 
shall  have  been  fully  repaid  with  the  interest 
thereon,  and  all  fines  and  other  payments  incurred 
in  respect  thereof." 

A  new  rule  was  made  in  March,  1870,  and  duly 
certified,  which  provided  that  "  the  trustees  for 
the  time  being  may,  from  time  to  time,  as  may  be 
necessary  for  the  purposes  of  the  society,  borrow 
and  take  up  money  at  interest  from  anv  banker 
with  whom  the  funds  of  the  society  shall  be  de- 
posited, or  from  any  other  person,  to  procure 
which  the  trustees  may  give  their  own  personal 
security,  and  they  shall  m  indemnified  out  of  the 
first  funds  of  the  society  which  shall  be  received." 
At  the  time  when  the  petition  was  presented, 
the  society  consisted  of  seventy-nine  members,  of 
whom  fifty-five  were  advanced  and  twenty-four 
nnadvanced.  The  assets  were,  according  to  evi> 
dence  given  by  the  secreta^,  worth  24,5792. 14«., 
and  the  debts  amounted  to  25,1172. 17».  Id.,  leaving 
a  balance  of  5382.  3s.  Id.  against  the  society.  The 
assets  consisted  principally  of  sums  lent  to  ad- 
vanced members,  and  securied  by  mortgages  given 
by  them  to  the  society,  the  sums  being  repayable 
injperiodical  instalments.    The  debts    mcluded. 
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Buni  of  42671.  0».  9d.,  due  to  the  society's  bankers  ; 
a  total  of  19,1002.  6«.  3<2.,  dne  to  105  depositors, 
most  of  whom  were  not  members  of  the  society ; 
17002. 108.  Id.,  owing  to  nnadvanced  members,  and 
502.  dne  for  rent.  On  the  25th  May  1871,  a  meet- 
ing of  the  members  of  the  society  was  held,  and 
the  directors  then  reported  that  there  were  no 
funds  available  to  advance  to  members  in  conse- 
quence of  the  large  withdrawal  of  deposits  which 
had  been  made,  and  that  it  was  necessary  to  close 
the  business  oif  the  society.  They  submitted  to 
the  meeting  for  their  approval  a  proposal  for  an 
amalgamation  with  another  similar  society,  called 
the  Queen's  Building  Society,  which  was  willing, 
upon  certain  conditions,  to  assume  the  liabilities 
of  the  Professional  Society.  This  proposal  had 
already  received  the  assent  of  seventy-seven  of 
the  depositors.  Forty-four  mem^rs  attended  the 
meeting,  and  a  resolution  was  carried  authorising 
the  carrying  out  of  the  proposed  amalgamation 
with  the  Queen's  Society.  Two  memters  only 
dissented  from  this  resolution,  and  these  were 
Edwards,  one  of  the  petitioners,  and  a  Mr.  Walker. 

According  to  the  allegations  of  the  petitioners, 
depositors  to  the  amount  of  50002.  had  given 
notices  to  withdraw  their  deposits,  and  the  con- 
tributions of  advanced  and  investing  members, 
coming  in  at  stated  periods  in  small  sums,  were 
wholly  insufficient  to  provide  for  the  demands  of 
the  depositors.  It  was  further  alleged  that  large 
snms  of  money  bad  been  divided  as  proits  among 
investing  and  advanced  members,  whereas  there  had 
been  an  erroneous  calculation  made,  there  having 
been  in  fact  no  profits  earned,  or  at  any  rate  amn<£ 
less  sum  than  had  been  actually  divided.  Investing 
members,  it  was  alleged,  had  been  allowed  to  with- 
draw from  the  society,  removing  in  cash  their 
capital,  and  also  the  profits  allocated  to  them,  thus 
leaving  the  advanced  members  liable  for  the  debts 
of  the  society,  and  without  sufficient  assets  to 
enable  them  to  redeem  their  mortgaged  properties, 
upon  the  terms  of  including  in  their  account  with 
the  society  the  share  of  profits  which  had  been 
located  to  them  respectively.  It  was  further 
alleged  that  it  was  just  and  equitable  that  the 
society  should  be  wound-up ;  that  it  had,  in  fiikct, 
ceased  to  do  any  business,  and  that  it  existed  only 
for  the  purpose  of  winding-up  its  affairs. 

Tlie  Vice-Chancellor,  on  hearing  the  petition, 
thought  that  a  sufficient  case  was  shown  for  a 
windmg-up  order;  but  ho  allowed  the  drawing-up 
of  the  order  to  be  p)ostponed  to  give  the  society  *"i 
opportunity  of  entering  into  a  compromise  with 
the  petitioners.  The  result  of  this  was  that  the 
bankers  of  the  society  were  induced  to  execute  a 
deed  whereby  they  absolutely  released  the  peti- 
laoners  from  the  debt  of  42672.  Os.  9d.  due  to  them, 
and  that  almost  all  the  depositors  executed  a  simi- 
lar deed  as  to  their  respective  debts.  With  regard 
to  the  remaining  claims  of  creditors,  the  five  trus- 
tees of  the  society  executed  another  deed  by  which 
they  personally  covenanted  to  indemnify  the  peti- 
tioners agiunst  those  claims,  which  amounted  in 
the  whole  to  only  5922.  15». 

The  Vice-Chancellor,  however,  was  still  of 
opinion  that  a  winding-up  order  must  be  made, 
•iid  he  accordingly  made  the  order  now  appealed 
fxoia. 

Kar$ldke,  Q.C.  and  Ince,  on  behalf  of  the  appel- 
lants, rehed  upon  JJc  The  Suburban  Hotel  Company 
(L.  Bep.  2  Ch.  App.  737;  17  L.  T.  Eep.  N.  8.  22), 
as  showing  that  the  court  would  have  regard  to 


the  wishes  of  a  majority  of  the  members  of  tfi& 
society,  and  further  argued  that  the  society  was 
not  legally  liable  for  the  sum  borrowed  on  deposit, 
and  that,  even  if  it  were,  the  petitioners  were  now 
fully  protected  by  means  of  the  releases  and  in- 
demnity which  had  been  ^ven  by  the  three  deeds 
executed  since  the  petition  was  presented.  On 
these  points  they  referred  to : 

FUmimgr.  BOf,  3  De  O.  M. &  O.  997 ; 

Be  ThtamUoiialPeTynanmU  BtaM  BmUdiM  Soeittf,. 
L.  Bep.  5  Ch.  App.  309 ;  22  L.  T.  Bap.  K.  S.  284; 

LaiM  V.  RMd,  L.  Bep.  S  <ai.  App.  4 ;  81  L.  T.  Bm. 
N.S.778; 

lloye  T.  Sparrow,  22  L.  T.  Bep.  N.  S.  154; 

Re  The  Doncatier  Permanent  Benefit  BwUding  Boeiehi, 
L.B«i>.3Eq.  1S8;  IS  L.  T.  Bap.  N.  8.  270 ; 

Be  The  Yictona,  Se^  BoeUty,  HM'g  Cote,  L.  Bap.fl' 
Eq.  605 ;  22  L.  T.  Bap.  N.  S.  777 : 

Em  parte  Wite,  1  Draw.  465 ; 

Ex  parte  Wyld,  1  Mao.  kQ.l; 
Bickiniori,  Q.C.  and  Higgint,  cm  behalf  of  the 
petitioners,  supported  the  order  o£  the  Yioe-Ghaa- 
cellor,  and  citM : 

farmer  v.  BmiCh,  2  H.  &  N.  196 ; 

SporroM  T.  JTarmer,  26  Beav.  511. 
Oroiham  Hagtingg,  on  behalf  of  Walker,  desired 
to  be  heard  in  snppcrt  of  the  Yice-Chaaoellw's 
order. 

Their  Lordships,  however,  decided  that  he  nunt 
be  taken  to  be  practically  on  the  same  side  as  the 
petitioners,  and  therefore  could  not  be  heard,  the 
rule  of  their  Lordships  now  being  not  to  hear  more 
than  two  counsel  on  the  same  side. 

Karalake,  Q.C.  was  called  upon  to  reply  only  in 
respect  of  the  costs  of  the  petition.  He  argued 
that  it  ought  to  have  been  dismissed  with  costs.' 

Lord  Justice  Jaxes  said :  With  all  respect  to 
the  Vice-Chancellor,  I  am  of  opinion  that  a  proper 
case  has  not  been  shown  for  an  order  to  wmd-up 
this  society.  This  is  a  petition  of  contributories, 
and  of  contributories  who  are  all  of  them  in  fact 
debtors  to  the  society,  for  they  are  all  persona  who 
have  received  advances,  and  in  respect  of  whidi 
they  are  mortgagors  to  the  society.  One  of  thesn, 
the  man  whose  petition  this  really  is — Edwards — 
is  not  only  a  debtor  to  the  society,  but  he  is  in 
arreor  in  respect  of  a  sum  which  he  ought  to  have 
paid;  and  one  cannot  help  seeing  that  the  real 
object  of  the  petition  was  to  try  and  fet  the  ques- 
tion settled  between  him  and  the  society  as  to  the 
terms  upon  which  he  was  entitled  to  redeem.  Thafe 
was  substantially  iJie  object  with  which  the  peti- 
tion  was  presented.  That  is  not  a  proper  oqject 
for  a  win£ng-np  petition  to  settle  a  dispute  be- 
tween one  member  of  the  society  and  the  society 
as  to  the  terms  upon  which  he  is  to  redeem  soma 
particular  property  which  he  hasmortgagedto  them. 
Then,  he  says,  "I  have  a  strict  right.  I  am  a. 
contributory,"  and  one  of  the  grounds  allq^  in 
the  petition  is  that  the  society  is  unable  to  pay  its 
debts,  and  the  other  is  that  it  is  just  and  eqniteble 
(that  being  the  general  expression  at  the  end  of  the 
79th  clause  of  the  Act  of  Parliament),  under  the 
circumstances  oi  the  case,  that  the  society  shonld 
be  wound-up. 

!Now  with  regard  to  the  debts.  Certainly  the 
petitioners  have  not  given  the  statutory  proof  of 
the  existence  of  the  debts  which  the  comjpany  is 
unable  to  pay,  because  the  statutory  proof  is  that 
an  action  should  be  brought,  or  th^  th^e  should, 
be  a  demand  made  in  the  nature  of  a  summons  in 
bankruptcy,  and  that  the  amount  has  not  been 
paid,  unless  it  is  proved  otherwise  to  the  satisfac- 
tion of  the  court  that  the  company  is.  osabto  to- 
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yaj  its  debts.  It  has  not  been  proTed  in  this  case 
to  my  satisfaction  that  there  is  any  debt  whatever 
in  respect  of  which  the  society  could  be  liable. 
First  of  all  a  society  of  this  kind  is  not  entitled  to 
borrow  money,  except  under  a  special  rule ;  it  is 
no  part  of  its  ordinary  business  to  borrow  money. 
It  may  incur  debts,  no  doubt,  of  this  kind — it  must 
incur  debts  for  office  rent,  and  itmustemploya  solici- 
tor and  a  secretary,  and  to  that  extent  probably  there 
is  always  some  small  amount  of  debt  which  every 
society  of  this  kind  must  have.  But  beyond  that 
it  is  very  difficult  to  see  what  debts  it  could  legally 
•contract.  But,  I  suppose,  having  gone  ou  rec^v- 
ing  defxjsits,  as  they  arc  called,  from  persons  other 
than  members,  and  having  incurred  a  debt  to  its 
bankers,  this  society  did  pass  a  resolution,  very 
late  in  its  bistorv,  authorismg  the  trustees  to  bor- 
row money  for  the  purposes  of  the  society.  I  am 
-of  opinion  that,  in  accordance  with  the  decided 
cases,  that  resolution  was  expressed  in  terms  far 
too  wide  to  make  it  a  yalid  or  binding  resolu- 
tion ;  and  therefore  there  never  was,  in  my  opinion, 
-any  debt  on  which  the  society,  qtM  society,  could 
be  sued. 

It  is  said  that  the  trustees  have  borrowed  this 
money  for  the  purposes  of  the  society,  that  they 
have  pledged  their  personal  liability,  and  that  they 
may  be  entitled  to  be  repaid  oat  of  the  assets. 
That  may  be  so,  and  then  tbey  would  have  a  right 
to  go  to  the  funds  of  the  society  to  repay  them- 
selves ;  that  is  to  say,  having  borrowed  money 
irithoat  the  power  to  do  so,  still,  if  they  did  lend 
that  money  so  borrowed  to  other  persons  upon 
aecniities,  I  suppose  they  would  be  entitled  to 
have  the  securities  and  the  money  thereby  secured 
.appUed  in  exonerating  themselves  from  the  debts 
for  which  they  have  made  themselves  liable.  That 
is  the  only  mode  in  which,  as  it  appears  to  me, 
there  oould  be  any  liability  of  the  society  or  of  its 
funds,  and  that  seems  to  me  to  dispose  of  the  first 
port  of  the  case. 

Then  I  come  to  the  question  whether  it  is  just 
.and  equitable  to  make  an  order  to  wind-up  this 
society.  These  four  petitioners  are  persons  who 
take  a  different  view  altogether  from  all  the 
creditors,  from  all  the  other  persons  interested 
in  the  society,  who  desire  to  have  their  affairs 
settled  out  of  court,  without  the  expense  and 
the  roinons  consequences  of  a  windiug-up  in 
this  court.  They  desire  to  have  it  so  aone, 
and  the  creditors,  so  far  aa  tJiere  are  creditors, 
desire  the  same  thing.  With  the  exception  of  these 
foor  persons,  they  all  desire  that  the  matter  should 
be  settled  by  themselves  out  of  court,  and  without 
the  interposition  of  the  court. 

Then  what  is  the  wrong  which  these  four  men 
frill  suffer  P  They  say,  Some  fands  have  been  or 
may  be  taken  away  from  us,  which  would  probably 
result  in  profits,  and  would  so  diminish  the  amount 
-of  onr  nominal  mortgage  debt.  If  there  had  been 
no  mistake,  they  say,  in  the  mode  in  which  profits 
have  been  calculated  before,  if  there  had  been  no 
mistake  in  the  mode  in  which  they  are  dealing  with 
the  iMx>fits  now,  poesibly  we  might  have  had  some- 
thing in  diminution  of  the  money  which  we  have 
borrowed,  and  which  we  ore  liable  to  repay.  If 
tiiere  has  been  an  error  of  that  kind,  still  it  does 
not  f^pear  to  me  that  there  was  ever  any  fraud,  nor  is 
any  suggestion  of  fraud  made  on  the  part  of  these 
persons.  The  managing  body  may  have  committed 
-an  error,  and  the  proper  mode  of  setting  right  a 
thing  of  that  kind — any  error  in  the  management 


of  a  society — is  to  apply  to  that  managing  body,  or 
to  call  a  meeting  of  the  managing  body  or  oi  the 
general  body  of  members,  and  get  tnat  managing  or 
ubat  general-  body  to  take  care  to  rectify  its  course 
for  the  future.  That  is  the  proper  course,  and  it  is 
a  course  which  this  court  has  always  allowed  in 
a  matter  of  internal  management ;  it  has  always 
left  the  internal  management  to  be  settled  by  we 
persons  interested  in  the  society. 

But  then  it  is  said,  if  we  have  a  winding-up 
order,  possibly  we  may  get  back  for  the  society 
moneys  which  have  been  paid  out  to  retiring  mem- 
bers upon  that  miscalculation  of  profits  wmch  we 
allege.  I  cannot  see  that  it  is  the  object  of  a 
winding-up  to  enable  an  existing  society  to  get 
back  from  its  past  members  sometoing  which  upon 
a  miscalculation,  to  which  apparently  all  persons 
were  parties,  those  past  or  retiring  partners  have 
received.  And  as  far  as  these  gentlemen  are  con- 
cerned, it  appears  to  me,  by  their  own  statement,  that 
noprofitwhatevercanever  result  to  them.  Theysay 
that  possibly  those  moneys  would  go  in  diminution 
of  debts  to  which  they  ore  liable.  My  opinion  is 
that  they  never  were  liable  for  those  debts.  They 
never  could  be  liable  to  the  trustees  to  repay  those 
debts,  because  the  trustees  could  only  be  entitled 
to  receive  whatever  funds  were  available  for  the 
purpose  of  recouping  themselves,  and  the  peti- 
tioners' own  case  is  that  there  never  were  these 
profits;  therefore  if  there  never  were  these 
profits,  no  return  of  moneys  paid  away  would 
ever  give  these  gentlemen  profits  which  would 
go  to  reduce  their  debts.  Then,  if  that  were 
BO,  they  never  were  under  any  liability  at  all; 
but  if  they  were  under  any  liability  what- 
ever it  is  impossible  they  could  ever  be  made 
liable  in  consequence  of  this  mode  of  dealing  with 
the  funds.  There  may  have  been  some  degree  of 
irregularity,  but  the  releases  which  have  been  ex- 
ecuted seem  to  me  to  have  amply  relieved  them 
from  every  possible  liability,  so  that  they  cannot, 
in  my  opinion,  have  a  shadow  of  interest  in  any- 
thing that  could  be  gained  from  the  result  of  a 
win(Bng-up  in  which,  possibly,  they  might  expose 
other  people  to  losses  which  they  would  not  share 
themselves.  There  was  an  irregularity,  as  it 
seems  to  me  admittedly,  on  the  part  of  the  society 
in  the  mode  of  dealing  with  the  profits.  The  re- 
leases have  been  obtained,  whicn  have  altered 
the  case  very  much  since  it  was  before  the  Vice- 
Chancellor.  I  am  of  c^inion  that  the  petition 
ought  to  be  dismissed,  but  without  costs. 

Lord  Justice  Mellish  said:  I  am  of  the  same 
opinion.  This  is  a  petition  by  members  who,  no 
doubt,  if  the  soooiety  was  wound-up,  would  be  con- 
tributories,  and  they  allege  that  the  society  is  unable 
to  pay  its  debts.  Now  if  a  creditor  cannot  get  paid, 
if  he  issues  a  proper  summons  and  cannot  get 
pjud,  then,  no  doubt,  it  is  ex  debito  JMtilim  to 
grant  a  winding-up  order.  But  when  members 
come  and  ask  for  a  winding-up  order,  it  appears 
to  me  that  it  is  the  duty  ot  the  court  to  see 
whether  the  other  members  and  the  creditors 
agree  in  thinking  that  a  winding-up  is  the  best 
course.  Now  here  it  is  quite  clear  that,  if  there 
are  any  creditors,  which  is  extremely  doubtful,  the 
creators  without  an  exception,  and  all  the  mem- 
bers of  the  society,  with  the  exception  of  the  four 
who  have  presented  this  petition  and  one  other, 
agree  that  the  best  course  is  not  to  wind-up. 
Under  those  circumstances  the  court,  in  my 
opinion,  ought  not  to  grant  a  winding-up  order 
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nnless  it  sees  that  some  plain  injustice  is  being 
done  to  the  members  who  present  the  petition, 
which  cannot  be  avoided  except  by  nmking  a 
winding-up  order.  Now,  the  present  petitioners 
are  advanced  members,  and  it  appears  that  there  are 
altogether  fifty-five  advanced  members ;  therefore, 
fifty  of  these  fifty-five,  who  are  apparently  in  exactly 
the  same  position  as  the  present  petitioners,  do  not 
desire  a  winding-up ;  they  agree  with  all  the  nn- 
advanced  members  and  with  all  the  creditors,  that 
the  society  is  more  likely  to  get  rid  of  its  difficul- 
ties, and  that  the  creditors,  if  there  are  any,  are 
more  likely  to  get  paid,  and  the  shareholders  are 
more  likely  to  get  their  proper  share  of  the  assets, 
by  not  having  than  by  having  a  winding-up  order. 
I  cannot  see  that  these  petitioners  are  liable  to 
suffer  any  injustice,  or  are  liable  to  anv  such 
risk,  as  entitles  them  to  a  winding-up  order.  It 
seems  to  be  almost  admitted  that  the  only  loss, 
as  between  them  and  the  other  members  which 
they  can  suffer  is,  that  they  may  possibly  lose  the 
benefit  of  having  the  profits  applied  towards  pay- 
ing their  120{.  ^vanoed  per  share.  Now,  in  the 
first  place  they  themselves  allege,  and  it  is  the 
chief  jD^und  ot  their  petition,  that  the  profits  are 
principally  fictitious,  that  there  are  none.  It  does 
not  at  all  appear  that  if  the  accounts  were  rightly 
taken  there  would  be  any  profits  coming  to  tnem, 
and  the  whole  matter  is  left  in  uncertainty. 

Then  as  respects  their  liability  to  creditors,  I 
agree  with  the  Lord  Justice  that,  m  all  probability, 
they  are  not  liable  at  all  |  but,  even  if  they  were 
liaue,  all  the  alleged  creditors  of  the  society  have 
joined  in  releasing  them,  and  I  have  no  donbt  that 
that  release  is  an  effectual  protection. 

Therefore,  npon  the  whole,  I  am  of  opinion  that 
we  should  be  doing  wrong  in  allowing  the  society 
to  be  wound-up  agamst  the  wish  of  all  the  creditors, 
and  of  the  great  majority  of  the  contributories  of 
the  society.  I  agree  that  the  petition  should  be 
dismissed  without  costs. 

Solicitors  for  the  appellants  Dotjle  and  Edwards. 

Solicitors  for  the  petitioners,  I«wi«,  Mmine,  and 
Co. 


Thurtday,  Axtg.  3. 
Ex  parte  Obde  ;  B«  Hobsut. 

The  Bankruptcy  Act  1869,  ».  16,  sub-seel.  7 — Liqui- 
dation hyarratigement — Adjournment  ofmeettiigof 
creditors — Besolutum,  validity  of — Voting — Sign- 
ing by  creditors — Jtegistration — Rules  273,  275, 
293  of. Tan.  1870. 

A  retolulion  to  adjourn  a  meeting  of  creditors  uncier 
a  petition  for  liquidatum  hy  arrangement,  in  order 
to  be  valid  must  {like  any  other  resolution),  be 
reduced  into  writing,  and  mitst  be  signed  hy  the 
proper  majority  of  the  creditors  toho  fuive  proved 
tluiir  debts,  and  are  present  at  the  meeting. 

It  is  not  necessary  that  the  creditors  who  dissent  from 
the^  resolution  sliouM  evidence  their  dissent  hy  any 
writing,  as  the  resobUion  cannot  he  carried  unless 
it  is  signed  by  the  proper  majority  in  value  of  as- 
senting creditors.  A  a-editor  toho  does  not  wish 
to  take  any  part  in  the  voting,  must  withdraw  his 
proof  as  provided  by  rule  273. 

At  a  meeting  of  creditors  under  a  petition  for  liqui- 
dation btf  arrangement,  a  resolution  to  adjourn 
the  meeting  for  a  week  was  proposed,  and  was 
declared  by  we  chairman  to  he  carried.  The  ad- 
jonmed  meeting  was  held,  and  the  creditors  then 
passed  a  resolution  in  favour  of  liquidation  by 


arrangement.    The  resolution  for  adjournment 
was  reduced  into  writing,  and  was  signed  hy  cer- 
tain creditors  present  at  the  original  meeting,  who 
professed  to  be  a  majority  of  those  present.    They 
were,  in  fact,  tiot  a  majority  iti  value  ofthosepre- 
sent.    The  County  CouH  judge  held  that  the  reso- 
lution to  adjourn  i*cu  invalid,  and  that  it  eoiild 
not  be  registered,  and  that  all  the  suhseqitent  pro- 
ceedings were  also  invalid.    The  Chief  Judge  in 
bankruptcy  directed  the  resolution  to  eidjoum  to 
be  registered. 
On  appeal,  the  dedsion  of  the  Chief  Judge  vsas  re- 
versed, and   that  of  the    County    Court  judge 
affirmed. 
This  was  an  appeal  by  Mr.  James   Henry  Orda 
from  an  order  made  on  the  9th  May  1871,  by  the 
Chief  Judg^  in  Bankruptcy,  reversing  an  order 
made  by  the  Judge  of  the  County  Court  of  Norfolk, 
holden  at  Great  xarmouth,  whereby  he  refused  to 
register  a  resolution  passed  on  the  29th  Nov.  1870, 
by  the  creditors  of  Messrs.  Charles  Horsley  and 
Richard  Horsley,  ooach-boilders,  of  Beccles,  and 
directing  the  resolution  to  be  registered. 

On  the  4th  Nov.  1870,  the  Messrs.  Horsley  filed 
a  petition  for  liquidation  by  arrangement  m  the 
County  Court  at  Yarmouth.  The  first  meeting  of 
the  creditors  was  held  on  the  29th  Nov.  at  the 
Inns  of  Conrt  Hotel,  London.  The  amount  of 
debts  proved  by  the  creditors  present  per- 
sonally or  by  proxy,  at  that  meeting  was 
69131.  18».  id.,  and  these  proofs  were  all  duly 
lodged  with  Mr.  James  Henry  Orde,  the  chairman 
of  the  meeting.  After  some  discussion,  a  reaoln- 
tion  to  acyoum  the  meeting  to  the  6th  Dec.  was 
proposed,  and  was  declared  to  be  carried,  and  the 
meeting  was  adjourned  aocordinely.  This  reso- 
lution was  reduced  to  writing  in  uiis  form :  "  We, 
being  the  majority  of  creditors,  assembled  at  a 
meeting  held  this  day,  do  resolve  that  this  meeting 
be  adjourned  until  this  day  week."  The  resolution 
was  signed  by  or  on  behalf  of  creditors  present 
personally  or  by  proxy  at  the  meeting,  whose 
united  debts  amounted  to  the  sum  of  28341. 18«.2<I. 
Mr.  Orde,  who  represented  Messrs.  Gnmey  and  Co., 
bankers,  of  Great  Yarmouth,  who  were  laive 
creditors,  did  not  sign  the  resolution  ;  neither  he 
nor  any  of  the  other  creditors  who  dissented  from 
the  a^jonrnment,  signed  any  written  document  to 
evidence  their  dissent,  but  merely  abstained  fiivm 
signing  the  resolution  in  favour  of  the  adjoarn- 
ment.  On  the  6th  Deo.  the  adjourned  meeting 
was  held,  and  a  liquidation  by  arrangement  was 
resolved  upon,  and  trustees  appointed.  Mean- 
while, on  the  29th  Nov.  a  petition  for  abjudication 
of  bankruptcy  against  the  Messrs.  Horsley  was 
presented  to  the  County  Court,  founded  upon  an 
act  of  bankruptcy  committed  by  them  by  the  filing 
of  a  declaration  of  insolvency,  and  on  the  1st  (Dec. 
an  adjudication  of  bankruptcy  was  mada  The 
resolutions  of  the  29th  Nov.  and  the  6tb  Dec.  were, 
on  the  9th  Dec.  tendered  to  the  re^trar  for  re- 
gistration. He  refused  to  register  them,  _  and 
on  appeal  to  the  County  Court  judge,  this  decision 
was  affirmed,  upon  the  ground  that  the  resolution 
for  an  adjournment  was  not  duly  assented  to  by 
the  requisite  statutory  majority  of  the  creditors. 
On  appeal  to  the  Chief  Judge  this  decision  was 
reversed,  and  he  directed  the  resolutions  to  be 
registered.  From  this  decision  Mr.  Orde  ap 
pealed. 

The  Chief  Judge,  in  giving  judgment,  said:  "The 
meaning  of  the  Act  is  perfectly  plain  and  distinct. 


Nor.  18,  1871.] 

THE  LAW  TIMES  REPORTS. 

[Vol.  XXV.,  N.  s.— 401 

Chan.] 

Ex  forte  Obde  ;  Be  HoxaLBT. 

[Cham. 

It  is  that  creditors,  by  means  of  the  usual  notice, 
shall  have  the  opportunity  of  attending  the  meet- 
ing appointed  under  the  petition  for  liquidation 
filed  by  the  debtor,  and  by  virtue  of  which  his 
creditors  are  called  together.  Nothing  can  be 
plainer  than  the  terms  of  the  16th  section.  The 
yoting  is,  in  my  opinion,  an  essential  and  indis- 
pensable thing.  To  be  present  and  not  to  vote  is 
to  frustrate  the  meaning  of  the  Act  of  Parliament. 
Proxies  are  sent  from  distances,  but  if  it  is  to  be 
.  said  of  creditors  who  attend  a  meeting  to  delibe- 
rate on  aSairs  which  concern  them,  that  their 
proofs  are  not  to  be  proofs  or  to  influence  the  reso- 
lution, then  the  meaning  of  the  Act  <rf  Parliament 
is  disregarded."  His  Lordship  then  referred  to 
the  275tn  rule,  and  said :  "  It  is  only  necessary  to 
ask  what  is  the  statutory  majority  there  men- 
tioned P  It  is  not  a  statutory  m^ority  of  proxies. 
It  is  a  majority  of  creditors  who  are  present  per- 
sonally or  by  proxy,  and  voting  on  the  resolutions. 
There  is  no  pretence  here  for  saying  that  there  was 
any  hindrance  from  voting.  I  find  that  both  these 
resolntions  are  passed  by  the  statutory  majority 
of  creditors  present  and  voting  at  the  first  meet- 
ing, and  the  like  result  follows  upon  the  second 
meeting.  That  resolution  is,  in  my  opinion,  in  all 
respects  perfectly  valid,  and  to  say  otherwise  would 
be  to  hola  that  because  a  number  of  proxies  and 
claims  have  been  sent  up,  no  matter  by  whom, 
there  was  no  resolution  passed  by  the  requisite 
majority,  because  a  number  of  persons  who  decline 
to  vote,  or  who  refuse  to  take  any  part  in  the 
deliberations  of  the  meeting,  but  who  surrender  to 
the  minority  the  exercise  of  the  power  which  gives 
validity  to  the  resolutions — namely,  voting,  are  to 
be  taken  into  calculation  as  voting  against  the 
resolution.  I  consider  that  these  resolutions  were 
duly  and  properly  passed  by  a  statutory  majority 
of  persons  present,  and  who  signed  that  to  which 
alone  the  registrar  of  the  County  Court  could  look 
for  the  purpose  of  registration." 

De  Gex,  Q.  C.  and  Robertson  Oriffith$,  on  behaU 
of  the  defendant,  argued  that  the  decision  of  the 
County  Court  judge  was  right  and  that  the  Chief 
Judge  was  wrong  m  overruling  him.  The  resolu- 
tion to  adjourn  was  the  foundation  of  all  that 
■went  after,  and  if  it  was  invalid,  all  the  subsequent 
procee^ngs  were  also  invalid.  A  resolution  is  not 
▼alid  nnless  it  is  signed  by  the  proper  statutory 
majority  in  value  of  creditors  present  at  the 
meeting.  In  this  case  a  simple  majority  in  value 
would  be  enough  (rule  293).  It  was  decided  in 
Ex  parte  Pooley,  re  Sir  WiUiam  Ruttell  (L.  Rep.  6 
Ch.  App.  722;  23  L.  T.  Rep.  N.  S.  275),  that 
sigrning  is  the  only  evidence  of  voting  to  which 
the  court  can  have  regard,  and  if  any  creditor 
wishes  to  be  neutral,  he  must  withdraw  his  proof 
in  the  way  pointed  out  by  rule  273.  The  resolu- 
tion to  aqjoum  in  this  case  was  not  signed  by 
a  nuyority  in  value  of  the  creditors  present  at  the 
meeting,  and  it  must  therefore  be  invalid.  It  was 
not  necessary  that  the  dissentient  creditors  should 
sign  any  document  to  prove  their  dissent. 

Ernest  R«ed,  on  behalf  of  the  trustees  appointed 
ander  the  liquidation,  contended  that  it  was  not 
necessary  that  a  resolution  merely  to  adjourn 
a  meeting  should  be  passed  with  all  the  formalities 
required  for  the  resolntions  referred  to  in  the  Act 
and  the  rules.  But  at  any  rate,  according  to  the 
decision  in  Ex  parte  Pooley,  re  Sir  William  RiuseU, 
the  court  can  look  at  nothing  but  the  signatures 
to  the  reeolation,  and  the  only  signatures  in  this 


case  being  those  of  assenting  creditors,  the  resolu- 
tion was  clearly  properly  carried,  and  was  valid  in 
every  respect. 

Without  calling  for  a  reply. 

Lord  Justice  Jakes  saia : — Mr.  De  Gex,  we  do 
not  think  it  necessary  to  trouble  you  to  reply.  This 
case  is  an  appeal  from  the  judgment  of  the  Chief 
Judge  in  Bankruptcy  overruling  the  judgment  of 
the  County  Court  Judge  as  to  the  filing  and  validiiy 
of  certain  resolutions,  which  had  been  passed  under 
the  liquidation  clauses  of  the  Act.  The  question 
is  whether  the  resolution  for  adjourning  the  meet- 
ing was  a  valid  resolution.  It  is  admitted  that  if 
there  was  no  valid  resolution  adjourning  the 
meeting  originally,  there  could  be  no  vaUd  meet- 
ing held  wierwards,  and  no  valid  resolutions 
passed.  It  must  be  conceded  that  the  whole  ques- 
tion resolves  itself  into  this — Was  there  a  valid 
resolution  come  to  at  the  first  meeting,  for  the 
adjournment  P  That  question,  if  it  had  to  be 
determined  by  the  construction  of  the  rules 
alone,  would  seem  to  me  scarcely  to  admit  of 
any  argument,  or  at  least  any  argument  likely 
to  have  much  weight.  The  whole  meaning 
and  spirit  of  liquidation  seems  to  me  clearly 
to  point  to  this,  that  persons  who  want,  out 
of  the  normal  course,  to  deprive  creditors  of 
that  to  which  they  have  a  right  by  law,  namely, 
to  have  their  insolvent  debtor's  estate  adminis- 
tered under  the  directions  of  the  Court  of  Bank- 
ruptcy, those  persons  (whether  the  debtor  or  some 
of  the  creditors)  who  are  desirous  of  having  a 
private  tribunal  created,  and  private  means  of 
disposing  of  the  property,  instead  of  those  which 
are  given  by  the  law  in  all  cases  of  bankruptcy, 
upon  them  is  thrown  the  onus  of  obtaining  the 
actual  assent  of  a  sufiScient  proportion  of  the  other 
persons  present  at  the  meeting.  There  is  nothing 
either  in  the  rules  or  in  the  forms  which  are 
annexed  to  the  rules,  which  in  any  way  points  to 
anything  like  assents  and  dissents  or  neuters, 
except  in  the  one  way  which  I  shall  refer  to  after- 
wards. It  is  not  that  you  are  to  show  that  the 
persons  who  vote  aflSrmatively  are  more  than  the 
persons  who  vote  negatively,  but  you  must  show, 
m  the  language  of  the  293rd  rule,  which  seems  to 
me  to  be  nearly  conclusive  on  the  matter,  that, 
"  where  any  resolution  is  required  to  be  passed,  or 
any  act  to  be  done  by  the  creditors  present  or 
represented  at  the  meeting,  the  majority  required 
for  the  purpose  shall,  in  the  absence  of  any  enact- 
ment to  the  contrary,  be  a  majority  in  value  of  the 
creditors  present  or  represented  thereat."  That 
is  to  say,  you  must  show  afiirmatively,  not  that 
the  assents  are  more  numerous  than  the  dissents, 
but  that  they  do  amount  to  a  proper  proportion, 
either  a  simple  majority,  or  the  statutory  majo- 
rity required  of  the  persons  present  at  the  meeting, 
and  that  is  to  be  evidenced  by  resolutions  signed 
by  the  persons  assenting  thereto.  That  being  the 
resolution  which  is  required  to  be  produced  to  the 
registrar  for  registration  or  for  filing,  it  is  to  be 
signed  by  the  persons  assenting  thereto.  The 
registrar  is  to  see  that  the  persons  assenting 
thereto  do  constitute  a  majority  in  value  of  the 
creditors  present  or  represented  thereat,  or  a 
majority  of  two-thirds,  as  the  case  may  be,  and 
there  is  no  duty  whatever  cast  upon  the  regis- 
trar of  ascertaining  whether  any  other  persons 
present  voted  against  or  expressed  themselves 
neuter,  or  as  not  desiring  to  vote  at  all.  It  would 
be  very  difficult,  and  one  can  conceive  what  oijd> 
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less  conflicts  it  would  give  rise  to,  andl  what  diffi- 
■culties  the  registrar  would  have  to  deal  with,  if  he 
Lad  any  duty  of  that  kind  to  perform.  He  is 
«imply,  in  the  language  of  the  regulations,  to  see 
that  there  were  present  at  the  meeting  creditors 
to  the  value  of,  say  20,000i.  Then  he  haa  the 
|>apers  before  him,  and  he  finds  that  those  who 
-assented  only  amounted  to  90002.,  and,  therefore, 
bB  finds  that  the  resolution  has  not  been  signed 
hj  the  persons  whose  debts  amount  to  the  proper 
proportion  of  20,000{.  This  being  so,  I  tiunk  it 
-explains  the  object  of  the  rule  273,  which  enables 
-a  person  to  withdraw  his  proof  if  he  does  not 
-desire  to  be  present  at  the  meeting,  that  is  to 
say,  it  enables  him  to  say,  I  do  not  want 
to  assent,  I  have  not  made  up  mv  mind 
'whether  to  vote,  but  I  do  not  want  tnat  the 
^unount  of  my  debt  shall  be  reckoned  amongst 
the  two-thirds  which  is  required  for  the  assentmg 
party ;  and,  therefore,  as  I  have  not  made  up  my 
mind  that  I  will  assent,  I  do  not  want  to  preiu- 
-dice  the  matter  either  one  way  or  the  other,  and, 
therefore,  I  withdraw  my  proofs  so  that  I  may 
no  longer  be  considered  present  at  the  meeting, 
or  mv  debt  as  beiu^  any  part  of  the  aggregate 
■of  debt  or  quota  which  has  to  be  signed  for  the 
purposes  of  the  resolution.  That  seems  to  me 
really  what  was  decided  in  that  case  of  Be  Sir 
WiUiam  BvsseU.  That  is  to  say,  you  look  only 
to  the  papers,  and  you  do  not  attend  to  any- 
thing that  was  said  or  done  in  the  room.  You 
look  only  at  the  papers  to  see  whether  those  per- 
sons who  have  signed  the  resolution  were  the 
proper  majority  of  those  who  were  present  at  the 
meeting  either  personally  or  by  proxy.  Now,  it 
is  said  that  this  rule  is  inconsistent  with  the  .A.ct 
of  Parliament.  It  is  said  that  by  the  Act  itself 
there  is  a  provision  in  sect.  125  about  these  liqui- 
dation meetings,  which  throws  you  back  to  the 
-earlier  provision  in  sect.  16,  clauses  7  and  8,  as  to 
the  majority  being  "a  m^ority  of  the  persons 
present  and  voting  on  such  resolution,"  and  it  is 
-said  that  this  rule  goes  beyond  the  purview  and 
-scope  of  the  jurisdiction,  in  &ct  that  the  Lord 
Chancellor  has  made  rules  which  are  inconsistent 
with  the  Act  of  Parliament.  It  is  said  it  must  be 
-creditors  "  present  and  voting,"  and  the  rul^s  say 
it  is  to  be  a  resolution  signed  in  writing  by  per- 
-aons  present  at  the  meeting,  in  person  or  by 
proxy.  If  that  be  an  inconsistency  between  the 
mles  and  the  Act  of  Parliament,  then  beyond  all 
question  the  case  of  Be  Sir  WiUiam  Bustell  was 
improperly  decided,  because,  if  there  was  nothing 
to  oe  done  but  to  ascertain  the  votes  of  the  per- 
sons present  and  voting  on  tiie  resolution,  tnen 
in  that  case  it  appears  to  me  that  it  would  have 
<faeen  impossible  to  have  said  there  was  to  -be,  or 
very  doubtful  indeed  how  there  could  be,  a  restric- 
tion, so  as  to  say  it  was  not  to  be  done  by  "  per- 
sons present  at  the  meeting,"  but  by  persons 
-signing  a  paper.  But  it  seems  to  me  there  is  no 
retd  inconsistency  between  the  statute  and  the 
rules.  There  is  no  definition  in  the  statute  of  the 
meaning  of  the  words,  or  anything  to  explain  the 
meaning  of  the  words,  "voting  on  such  resolu- 
tion," and  it  is  in  my  judgment  quite  within  the 
"'per  functions,  rules,  and  regulations,  made 
er  the  Act  of  Parliament,  to  define  what  shall 
he  meaning  of  these  words.  It  seems  to  me, 
n  you  take  the  whole  of  the  rules  together, 
admg  the  rule  enabling  a  man  to  withdraw 
proo^  to  oome  to  this,  that  all  persons  who 


attend  at  the  meeting,  and  who  give  in  their 
proofs  at  the  meeting,  are  to  be  considered  as  being 
there  for  the  purpose  of  voting  upon  every  reso- 
lution presented  to  the  meeting.  Tliey  are  there 
for  that  purpose,  and  then  it  is  not  necessary  that 
they  should  say  "no"  because  they  are  non- 
assenting.  If  they  are  non  -  assenting  they 
are  non-assenting  all  through — they  do  not 
assent  to  the  resolution.  It  is  not  neces- 
sary that  there  should  be  another  vote  of  non- 
assenting  creditors  to  show  that  they  did  not  vote 
for  the  resolution.  If  they  are  present  and  do  not 
sign  the  resolution,  they  are  practically  voting  in 
the  negative.  Then  the  statute,  in  order  to  get  rid 
of  any  difiiculty,  provides  tiiis  :  If  you  do  not  want 
to  vote,  if  you  do  not  want  to  be  considered  as 
voting  on  the  resolusion,  withdraw  your  proof  from 
the  chairman  and  retire,  not  retire  personally,  but 
retire  from  voting  on  the  resolution.  Withdraw 
your  proof,  and  allow  the  thing  to  be  decided  by 
the  others.  It  seems  to  me  that  that  really  is  the 
meaning  of  the  whole  thing,  and  it  makes  the  Act 
of  Parliament  consistent  with  the  rules. 

I  am  of  opinion,  therefore,  that  the  learned 
judge  of  the  County  Court  came  to  a  right  con- 
clusion on  the  matter,  and  that  the  Chief  JudKe  in 
Bankruptcy  was  not  right  in  overruling  him.  I  can- 
not conceive  that  any  difficulty  can  arise  from  the 
simple  construction  of  the  Act  of  Parliament,  and 
the  rules,  as  it  is  very  important  that  every  reso- 
lution, including  a  resolution  for  the  adjournment, 
should  be  carried  by  the  statutory  majority.  At 
first  I  was  inclined  to  think  that  a  different  rule 
might  have  applied  to  an  adjournment,  but  still  aa 
adjournment  is  a  thing  which  may  be  made  very 
hard  indeed  upon  the  interests  of  creditors.  If  a 
meeting  is  called  for  to-day,  they  may  say,  "  Ad- 
journ to  next  week,"  and  so  again  the  week  after ; 
it  may  be  adjourned  week  after  week,  or  month 
after  month,  and  it  is  quite  necessary  that  the  rules 
should  be  exactly  the  same  with  respect  to  that 
resolution  as  with  respect  to  any  other  resolution 
which  may  be  passed.  Therefore  if  tiie  per- 
sons at  the  meeting  do  really  desire,  or  the 
majority  there  desire,  that  there  should  be  an 
adjournment,  the  trouble  is  thrown  upon  them  (^ 
simply  patting  their  names  to  a  piece  of  P&per, 
and  saying,  "  We  vote  for  the  adjournment."  That 
is  very  much  less,  and  likely  to  be  very  much  less 
inconvenient,  than  if  every  question  of  this  kind 
was  to  be  made  the  subject  of  cross  affidavits 
exactly  as  in  this  case,  where  a  man  says,  "  I  won't 
vote,"  or  "  I  mean  not  to  vote,"  or  anything  of 
that  kind,  and  therefore  I  think  that  the  voting  on 
a  resolution  for  adjournment,  as  in  all  other  reso- 
lutions, must  be  evidenced  by  a  resolution  in 
writing,  which  the  court  can  look  at,  and  must  be 
signed  by  the  proper  statutory  majority  of  the 
creditors. 

Lord  Justice  Msllish  said ;  I  am  of  the  same 
opinion. 

Solicitors  for  the  appelant.  Peacock  and  Qod' 
dard. 

Solicitors  for  the  respondent,  -Keniand  Stenntiig. 
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Saturday,  Aug.  6. 
(Before  the  Lords  Jcstices.) 
Ex  parte  Bbelaz  ;  Be  Bbeiaz. 
AdJudleaiioH  of  bankruptcy — Notice  of  petition — 
Trader  debtor — Departing  from  dweUing-houie 
or  absenting  himself  with  intent  to  defeat  or  delay 
his  creditors — Debtor  appearing  on  tlie  liearing  of 
the  petition — The  Banteruptey  Act  1869,  «.  6,  cl.  3 
■—Bule  65,  of  Jan.  1870. 
B.,  a  trader  in  London,  went  on  the  llth  July  to 
Paris,  and  returned  to  London  on  the  29th  July. 
On  the  28th  Jtdy  a  creditor  filed  a  petition  vn 
bankruptcy  against  him,  in  which  the  act  of  bank- 
ruptcy alleged  was  that  he  had  departed  from  hi* 
dwellittg-houte,  or  otherwise  absented  himself,  with 
intetU  to  defeat  or  delay  his  creditors.  On  the 
tame  day  an  order  was  made  under  the  65th  rule 
of  Jan.  1870,  that  the  petition  should  be  heard 
forthwith  after  leaving  a  sealed  copy  at  B.'t  utucd 
or  lout  known  place  of  residence  or  business.  A 
sealed  copy  of  the  petition  was  accordingly  left  at 
B.'s place  of  business,  and  on  ths  31st  July  the  peti- 
tion eame  on  to  be  heard ;  meanwhile B.  on  his  return 
to  London,  on  ttie  29th  July,  had  found  the  sealed 
copy  of  the  petition,  and  had  instructed  his  solicitor 
to  oppose  the  adjudi/xUion.  The  solicitor  attended 
the  Court  of  Bankruptcy  on  the  31»<  July,  and 
found  the  petition  being  heard.  Tlie  hearing  \ttas 
at  his  request  adjourned  tiU  the  next  day,  when 
he  tendered  some  affidavits  which  the  registrar  re- 
fused  to  receivi,  and  adjudicated  B.  a  bankrupt. 
Oti  appeal. 
Held,  tiuii  the  66th  nde  did  not  apply  to  this  case, 
but  that  B.  was  entitled  to  be  heard  in  opposition 
to  the  adjudication  upon  suek  notice  ana  in  the 
■    same  way  as  is  provided  by  the  rules  of  Jan.  1870 

in  any  mdinary  case. 
The  order  of  the  registrar  was  accordingly  discharged 
and  the  matter  was  referred  back  to  him  to  be 
dealt  with  in  the  ordinary  way. 
This  was  an  appeal  by  Mr  Charles  Brelaz  from  an 
adjudication  of  oankrnptcnr  made  by  Mr.  Begtstrar 
Hazlitt  on  the  Ist  Aug.  1871,  against  Mr.  Brelaz 
and  his  partner  Mr.  Gustave  Abt.  They  carried 
on  the  business  of  bankers  and  commission  agents, 
at  No.  121,  Regent-street,  nnderthefirmof  Brelaz, 
Abt,  and  Co.  The  petition  for  adjudication  was 
filed  on  the  28th  July  by  Mr.  Emilian  Lopez,  who 
alleged  that  the  firm  were  indebted  to  him  in  the 
smn  of  250J.  for  money  lent  by  him  to  them,  and 
for  money  paid  by  him  to  and  for  their  use,  and 
the  petition  alleged  that  Charles  Brelaz  and 
Crtistave  Abt  had  committed  an  act  of  bankruptcy, 
inasmnch  as  they,  being  traders,  departed,  on  or 
abont  the  21st  July  1871,  from  their  dwelUng- 
houses,  or  otherwise  absented  themselres,  wim 
intent  to  defeat  or  delay  their  creditors.  An  order 
was  made  on  the  28th  July  that  the  petition  should 
be  heard  forthwith,  after  leaving  sealed  copies 
thereof,  at  the  neual  or  last  known  place  of  resi- 
dence or  business  of  the  debtor.  This  order  was 
made  under  the  65th  rule  of  Jan.  1870,  which 
provides  that  where  the  act  of  bankmptcy  alleged 
in  a  petition  to  have  been  committed  by  the  debtor, 
is  that  the  debtor,  being  a  trader,  has  departed 
from  his  dwelling-house,  or  otherwise  absented 
himself,  the  petition  ma^  be  heard  forthwith  on  a 
sealed  oopy  of  the  petition  being  left  at  the  usual 
or  last  known  place  of  residence  or  business  of  the 
debtor. 
Mr.  Abt  left  England  on  the  2l8t  July,  but  Mr. 


Brelaz  did  not  go  away  until  the  morning  of  the- 
27th  July,  on  which  day  he  went  with  his  wife  and 
family  to  Paris,  and  ne  returned  to  London  on. 
Saturday  the  29th  July.   Before  his  departure  and 
up  to  the  26th  July,  he  had  been  in  communication 
with  Mr.  Lopez  aliout  the  affairs  of  the  firm.    Mr. 
Brelaz  on  his  return  found  that  a  sealed  copy  of " 
the  petition  had  been  lefl  at  his  office.     He  tnere— 
upon  consulted  his  solicitor  and  gave  instructions- 
to  oppose  the  adjudication.    The  solicitor  attended, 
the  Court  of  Baiikruptcy,  in  Basinghall-street,  on 
the  morning  of  Monday  the  Slst  Julv  and  found 
the  registrar  in  the  act  of  hearing  tlie  petition.- 
He  stated  that  Mr.   Brelaz  was  in  Lonaon,  and 
asked  for  an  adjournment,  which  was  made  till  thc- 
nest  day.     Some  affidavits  were,  on  the  adjourned 
hearing  on  the  Ist  Aug.,  tendered  on  behalf  of  Mr. 
Brelaz  with  the  view  of  proving  that  his  going- 
away  was  not  with  intent  to  defeat  or  delay  his- 
creators,  but  the  registrar  refused  to  receive  them 
and  made  a   joint    adjudication    of   bankmptcy- 
against  the  debtors,  notwithstanding  the  strenoua 
opposition  of  Mr.  Brelaz's  solicitor.     According  to 
the  evidence  of  Mr.  Lopez,  Brelaz  had  made  an 
appointment  to  meet  him  on  the  morning  of  the 
day  on  which  he  went  to  Paris,  and  it  was  because 
he  failed  to  keep  that  appointment  he  came  to  the- 
conclusion  that  Brelaz  had  gone  abroad  with  the- 
intention  of  defeating  and  delaying  his  creditors. 
Brelaz  denied  that  he  had  made  any  such  appoint^ 
ment.      It  was  alleged  that  the  21  st  July  was- 
namcd  in  the  petition  in   order    to  include  the- 
case  of  both  the  partners,  because  Abt  went  awaj- 
on  that  d^. 

Ernest  Reed,  on  behalf  of  the  appellant,  argnecT. 
that  rule  65  did  not  apply  to  the  case  of  a  debtor 
who  was  not  keeping  out  of  the  way,  but  who  was, 
on  the  contrary,  actually  appearing  in  court  upon 
the  hearing  of  the  petition.  Such  a  person  was. 
entitled  to  the  ordinary  notice,  and  to  be  heard  in. 
the  ordinary  way ;  rules  26,  48,  60,  61. 

Swanston,  Q.  C.  and  Bagley,  on  behalf  of  the- 
petitioning  creditor,  supported  the  order  of  the 
registrar. 

Without  calling  for  a  reply 

Lord  Justice  James  said  that  he  was  of  opinion, 
that  the  construction  put  by  the  registrar  on-. 
the  65th  rule,  was  not  the  right  one.  His 
Lordship  agreed  with  Mr.  B^'s  argtiment,. 
that  in  accordance  with  both  the  spirit  and 
the  words  of  that  rule  it  was  intended  to 
apply  to  the  case  of  a  debtor  who  was  really 
absconding  from  his  creditors,  and  with  regard  tO' 
whom  the  ordinary  practice  of  the  court  could 
not  be  followed ;  but  that  rule  was  not  intended, 
to  apply  to  the  case  of  a  debtor  who,  although  he- 
happened  to  be  away  when  the  petition  was  filed,. 
yet,  as  scon  as  he  heard  of  it,  presented  himself  and. 
demanded  an  opportunity  of  being  heard  in  opposi- 
tion to  it.  A  person  in  that  position,  was,  in  his 
Lordship's  opinion,  entitled  to  the  same  opportunity- 
as  anyone  else,  of  being  hecu'd  to  dispute  the  adju- 
dication, and  his  Lordship  thought  that  the  re^s— 
trar  was  quite  wrong  in  not  trying  the  question- 
whether  the  appellant  had  in  fact  committed  the 
act  of  bankruptcy  which  was  alleged  by  the  petition. 
It  was  not  an  immaterial  fact  in  the  case  that  the 
act  of  bankruptcy  was,  by  the  petition,  stated  to- 
have  been  committed  on  the  21st  July,  while  the 
evidence  showed  that  Mr.  Brelaz  was  in  communi- 
cation with  the  petitioning  creditor  about  his- 
^^irs  up  to  the  26ith  July.    The  making  of  this- 
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statement  could  not  be  excueed  by  the  fact  tbat  tbe 
petition  was  against  both  the  partners ;  persons 
should  be  vei-y  careful  how  they  made  sucn  state- 
ments. It  was  argued  that  there  was  evidence  of 
the  appellant's  intent  in  going  away,  in  the  circum- 
stance thai  he  did  not  keep  an  appointment  which 
he  had  made  with  the  petitioning  creditor,  but  that 
circumstance  was  a  thing  which  tne  appellant  onght 
to  have  an  opportunity  of  explaining.  The  60th 
rule,  in  his  Lordship's  opinion,  applied  only  when  a 
debtor  was  really  absconding  from  his  creditors,  and 
where  the  ordinary  practice  of  the  court  could  not 
apply.  The  order  of  the  registrar  must,  therefore, 
be  discharged,  and  the  petition  must  go  back  to 
him  to  be  heard  in  the  ordinary  way,  and  under 
the  circumstances  the  appellant  must  be  paid  all 
his  costs  since  the  adjudication. 

Lord  Justice  Mellish  was  of  the  same  opinion. 
The  34th  rule  said  that  the  registrar  should  appoint 
the  time  and  place  on  which  the  petition  would  be 
heard,  and  notice  thereof  should  be  written  on  the 
petition  and  sealed  copies,  and  the  36th  rule  pro- 
vided tbat  where  a  debtor  intended  to  show  cause 
against  a  petition  he  should  file  a  notice  with  the 
registrar  showing  the  statements  in  the  petition 
which  he  intended  to  deny  or  dispute,  and  the 
60th  rule  provided  that  a  bankruptcy  petition 
should  be  personally  served  seven  days  before  the 
day  of  its  hearing,  by  delivering  to  the  debtor  a 
sealed  copy  of  the  filed  petition.  Then  came  the 
65th  rule  which  it  must  be  observed  said  "  the 

Eetition  may  "  (not,  mtut)  "  be  heard  forthwith." 
>ut  the  plain  principle  of  the  rule  was  this,  that 
when  a  debtor  had  absconded  and  yon  could  not 
find  him,  then  he  might  be  adjudged  bankrupt 
forthwith.  In  this  case,  when  the  dehtor  appeared 
on  the  Monday,  the  registrar  ought  to  have  seen 
that  tbe  case  was  not  one  to  which  rule  65  applied, 
and  he  ought  to  have  given  the  debtor  an  oppor- 
tunity of  opposing  the  petition  according  to  the 
ordinary  practice. 

Solicitors  for  Mr.  Brelaz,  Lumleu  and  Lumley. 
Solicitors  for  tbe  petitioning  cremtor,  G.  S.  and 
H.  Brandon. 


V.C.  WICKEBTS'  COUBT. 

Beported  bj  Edwibd  Wikslow,  Eaq.,  Barrister-at-Law. 

Thursday,  July  13. 
Be  Belton's  Trusts. 
Vendor  andpurduuer — Title — Mortgage  by  husband 
and  wife — Beconveyance  by  mortgagee  to  hutba/nd 
—  Wife't  equity. 
A  married  woman  concmred  with  her'hiuband  in 
nunigaging  property  belonging  to  him,  and  on 
which  she  had  a  rentcliarge.     The  mortgage  deed 
recited  tlvat  the  advance  was  agreed  upon  in  con- 
■  sideration  of  the  wife  joining  in  the  mortgage,  and 
that  she  thereby  conveyed  "for  the  purpose   of 
absoliUdy  releasing  and  extinguishing  "  her  rent- 
charge.     Subseimently  part  of  the  property  was 
reconveyed  to  tits  husband,  wlio  a^am  mortgaged 
it  to  a  moi-tgagee  who  sold  u)ider  a  power  of  sale : 
Held,  that  the  wife's  interest  in  the  equity  ofredemp- 

stiU  attacJied  to  the  property. 
This  case  came  before  the  court  upon  an  adjourned 
summons  to  vary  the  chief  clerk's  certificate  under 
the  following  circumstances  : — 

By  an  indenture,  dated  in  1832,  Mr.  St.  Quentin 
charjged  certain  real  estate  of  which  he  was  pos- 
sessed, with  an  annuity  of  2002.  in  favour  of  his  wife 


in  the  event  of  her  surviving  him.  In  1853  Mr.  St. 
Quentin  executed  three  successive  mortgages  of 
the  same  property  for  the  pttr]K>se  of  securing  the 
sums  of  39,0002.,  5000/.,  and  10002.  respectively. 
The  three  mortgages,  though  embodied  in  sepa- 
rate deeds,  formed  part  of  the  same  transaction 
for  raising  45,0002. 

It  was  arranged  that  Mrs.  St.  Quentin  should 
release  her  charge  upon  the  property,  and  accord- 
ingly in  the  draft  of  the  deed  (as  originally  framed) 
for  securing  the  39,0002.  she  was  made  a  party. 
The  draft  recited  {inter  alia)  that  the  advance  wag 
agreed  upon  in  consideration  of  Mrs.  St.  Quentin 
joining  in  the  conveyance  in  manner  thereinafter 
expressed,  and  for  the  purposes  thereinafter 
appearing,  and  that  she  accordingly  thereby  con- 
veyed for  the  purpose  of  absolutely  releasing  and 
extinguishing  her  rentcharge. 

The  mortgagor's  conveyancing  connsel  (Mr. 
Davidson),  in  preparing  the  draft,  had  written  a 
marginal  note,  opposite  the  words  "absolutely 
releasing  and  extinguishing  "  "  qncere  postponing 
only,"  and  the  mortgagor's  solicitors  (in  perusing 
the  draft)  had  substituted  for  the  words,  the  words 
"for  the  purpose  of  postponing  to  the  chai^ 
hereby  created."  They  also  altered  the  proviso 
for  redemption,  making  it  a  proviso  for  reconvey- 
ance, subject  to  the  rentcharge,  in  express  terms. 
On  the  draft  being  sent  to  the  solicitor  of  the 
mortgagees,  for  his  approval,  he  objected  to  the 
proposed  alterations  on  the  ground  that  they  would 
necessitate  Mrs.  St.  Quentin  being  made  a  party  to 
the  other  two  mortgages.  Ultimately  it  w»s 
agreed  that  the  draft  should  be  restored  to  its 
original  form  with  the  exception  of  adding  the 
words  "  forever"  before  the  word  "  extinguishing," 
and  that  the  proviso  for  redemption  should  be  for 
reconveyance,  "  subject  as  aforesaid." 

In  forwarding  the  draft  as  finally  settled  to  the 
mortgagors'  soficitor,  the  mortgagee's  solicitor 
wrote  the  following  letter  : 

I  have  settled  the  draft  as  orinnally  drawn  by  Hr. 
Davidaon— that  is  to  say,  making;  Mrs.  St.  Qaentin  abso- 
lutely release  her  annoity ,  by  which  ithe  is  not  a  aeoessary 
party  to  any  of  tbe  aabseqnent  mortgage  deeds. 

In  1859  a  part  of  the  estate  was  released  by 
the  mortgagees  and  reconveyed  to  Mr.  St.  QueutiOi 
who  shortly  afterwards  mortgaged  it  with  a  power 
of  sale  to  the  present  applicant.  Subsequently  the 
Ironmon^rs  Company  (trustees  of  funds  in  court) 
agreed  with  the  applicant  to  purchase  his  portion 
of  the  property,  and  in  Jan.  1870  the  contract  was 
approved,  subject  to  the  usual  reference  as  to  title. 

On  the  matter  coming  before  the  Chief  Clerk,  he 
had  certified  that  a  good  title  had  not  been  shown, 
and  the  vendor  now  applied  to  the  court  to  have 
the  certificate  varied. 

Joshua  WiUiame,  Q.C.  and  Ballon  with  him,_  in 
support  of  the  application,  submitted  that  the  title 
was  good.  It  was  the  intention  of  the  parties  to 
the  mortgage,  that  Mrs.  St.  Quentin  should  release 
her  right  in  the  equity  of  redemption.  Although 
primA  facie,  a  wife  s  equity  in  property  mortgaged 
Dy  herself  and  her  husband  remained  unaffected 
by  the  transaction,  still  parol  evidence  was  ad- 
missible to  show  that  it  was  intended  that  she 
should  release  her  right.  The  evidence  adduced 
in  support  of  the  vendor's  claim  conclusivdy 
proved  that  such  was  the  intention  of  the  parties. 
They  referred  to — 

Clinton  T.  Hooper ^  1  Ves.  Jon.  173 ; 

Brayhroke  t.  Inskyp,  8  Ves.  416 ; 
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Smith  T.  Death,  5  Mad.  371 ; 
FiUingham  y.  Bromley,  1  T.  &  B.  530 : 
Spencer  t.  Topham,  22  Boar.  573  ;  2  White  *  Tudor's 
Leading  Cases,  919. 

Diekinton,  Q.  C,  and  Wiiujfield,  contra,  con- 
tended that  the  title  was  too  doubtful  to  be  forced 
npon  an  unwilling  parchasor.  There  was  nothing 
on  the  face  of  the  deed  to  show  any  intention  (S 
resettling  the  property.  There  was  no  evidence 
of  any  contract  between  the  hnsband  and  wife  for 
a  resettlement  of  the  equity  of  redemption,  but  the 
evidence,  so  far  as  it  was  admissible,  only  went  to 
show  that  the  object  of  the  conveyance  by  the 
wife  was  to  give  effect  to  the  mortgages.  They 
cited 

Wood  V.  Wood,  7  Beav.  183  j 

Bddtetlone  v.  Collins,  8  De  O.  M.  &  0. 1 ; 

Whitbread  T.  Smith,  3  De  U.  H.  &  O.  727 ; 

Beaiher  v.  O'Neil,  2  De  O.  &  J.  399. 

Joehua  Wdliams,  Q.  C.  in  reply. 

The  VicB-CuANCBLiiOE, — I  am  of  opinion  that 
this  is  too  doubtful  a  title  to  be  forced  upon  a  pur- 
chaser. I  do  not  consider  that  the  authorities 
referred  to  on  behalf  of  the  vendor  assist  his  case. 
Three-parts  of  the  mortgage  deed  have  been  relied 
upon  m  support  of  the  vendor's  contention — 
namely,  the  recital,  the  operative  part,  and  the 
proviso  fur  redemption.  Of  these,  tne  recital  only 
leads  up  to  the  operative  part.  The  proviso  for 
redemption  is  ambiguous,  even  more  so  than  that 
in  Wood  V.  Wood  (»«/).).  The  operative  jxirt  of  the 
deed  alone  can  be  said  to  assist  the  vendor's  con- 
tention. On  that,  however,  the  release  does  not 
appear  to  be  more  absolute  than  the  conveyance 
itself,  and  therefore,  on  the  deed  taken  by  itself 
the  vendor's  case  must  &il.  But  certain  facts 
have  been  put  in  evidence  in  order  to  rebut  the 
prima  facie  conclusion  of  the  wife's  equity  on  the 
deed.    Such  evidence  to  be  of  any  Talue  ought  to 

fo  to  prove  a  particular  contract  between  the 
nsbana  and  wife  for  a  re-settlement  of  the  equity 
of  redemption ;  but  all  that  it  shows  is  a  contract 
between  the  husband  and  the  mortgagee.  The 
contract  was  adopted  by  the  wife,  so  far  as  it 
appears  on  the  deed ;  but  beyond  that  she  is  not 
bound  by  her  acknowledgment,  not  even  if  her 
husband  intended  to  aScct  her  interest  in  the 
equity  of  redemption.  Under  these  circumstances 
the  vendor's  case  entirely  fails,  and  his  application 
must  therefore  be  dismissed  with  costs. 
Solicitors  :  A.  Warner;  J.  A.  Beck. 


Tuetday,  July  25. 

Be  Cottbxll'b  Estate;  Joyce  v.  Cottbell. 

Adminigtraiion — Claim  by  moth«r  agalntt  her  ton's 

estate  for  maintenance — Claim  disaUotoed, 
A  daim  hy  a  mother  for  advances  for  the  main- 
tenance of  her  son  dtmng  his  minority  will  not  be 
allowed  tn  tlie  admiaistraiion  of  the  son's  estate, 
unless  it  can,  be  shoum  thai  srHek  advances  were 
intended  as  a  loan,  nor,  in  the  absence  of  a  con- 
tract, win  such  a  claim  be  eniertained  for  advances 
after  majority. 
This  case  came  before  the  court  for  further  con- 
Bideration  upon  a  question  as  to  whether  a  claim 
by  a  mother  for  the  maintenance  of  her  son  during 
hi8  minority  and  after   he    attained  twenty-one 
years  could  be  allowed  in  the  administration  of 
the  son's  estate.    The  facts  were  shortly  these : 

The  suit  of  Jovee  t.  CottreU  was  instituted  for  ad- 
ministration  of  the   personal  estate   <tf  Joseph 


Cottrell,  who  died  intestate  on  the  18th  Sept.  1861. 
His  father,  Samuel  Cottrell,  died  in  1849,  and,  by 
his  will,  he  gave  100!.  to  each  of  his  children,  and  a 
10002.  more  to  his  son  Joseph,  and  he  directed  that 
the  legacies  to  Joseph  shoold  not  be  paid  to  him 
until  he  attained  the  age  of  twenty-eight,  unless 
his  guardians  (his  mother  and  the  executors  of 
the  will)  should  think  proper.  In  the  meantime 
the  interest  was  to  be  applied  for  his  maintenance 
and  education. 

After  the  death  of  Samuel  Cottrell,  the  suit  of 
CottreU  V.  CotlreU  was  instituted  for  the  adminis- 
tration of  his  estate,  and  an  inquiry  was  directed 
as  to  who  had  maintained  Joseph  Cottrell  from  the 
date  of  his  father's  death,  and  what  was  profwr 
to  be  allowed  in  that  respect,  and  down  to 
what  day.  In  pursuance  of  that  inc^uiry  the 
chief  clerk,  on  the  24th  April  1865,  certified  that 
from  the  death  of  Samuel  Cottrell  down  to  the 
death  of  Joseph,  in  Sept.  1861,  he  was  maintained 
by  his  mother,  and  tnat  the  sum  of  9202.  was 
proper  to  be  allowed  in  respect  thereof. 

It  appeared  that  Joseph  was  fifteen  years  of  age 
when  bis  father  died,  and  that  he  attained  twenty- 
one  in  1855.  Previously  to  his  death  his  legacies 
had  been  handed  over  to  him  by  his  guardians. 

In  the  present  suit  the  mother  claimed  the  sum 
found  by  the  chief  clerk  as  a  debt  against  Joseph's 
estate. 

The  next  of  kin  of  Joseph  were  his  mother,  a 
brother,  a  married  sister  and  her  husband,  and 
two  other  sisters,  all  of  whom  were  parties  in  the 
present  suit,  and  all  of  whom  attended  the  pro-  ^ 
ceedings  in  CottreU  v.  CottreU. 

E.  MusseU  Boberts,  for  the  plaintiff,  submitted 
the  question  to  the  court. 

DMcinson,  Q.  O.  and  Lake,  for  the  widow,  con- 
tended that  the  finding  of  the  chief  clerk  in  the 
former  suit  must  be  held  to  be  conclusive  in  the 
present.    They  cited 

Bruin  v.  Knott,  I  PhU.  572. 

Chapman  Barber  and  BedioeU,  for  the  brother  of 
Joseph  Cottrell,  argued  that  the  certificate  was 
not  binding,  and  the  question  must  be  tried  over 
again.  The  advances  were  made  by  the  mother 
during  her  son's  minority  as  an  act  of  maternal 
duty  and  kindness,  and  with  no  intention  of  ckim- 
ing  to  be  recouped  as  a  creditor,  and  they  were 
continued  in  the  same  spirit  after  he  attained  his 
majority.  The  mere  fact  of  her  permitting  him  to 
receive  his  legacy  without  making  any  claim 
apainst  it,  in  itself  proved  that  she  did  not  con- 
sider him  indebted  to  her.  There  was  no  evidence 
of  any  contract,  and  she  could  not  now  turn  round 
and  ask  the'  court  to  treat  what  was  originally 
intended  as  a  gift  as  a  loan. 

Langley,  for  parties  in  the  same  interest,  sap< 
ported  the  above  argument,  and  referred  to 
Worthimgton  v.  McCraw,  23  Bear.  81 ; 
drove  T.  Price,  26  Beav.  105. 

The  Vice-Chanckllor. — ^The  only  question  in 
this  case  is  whether  there  is  or  is  not  a  debt 

r'nst  the  estate  of  Joseph  Cottrell,  in  respect  of 
sums  expended  for  his  maintenance  by  his 
mother.  That  question  resolves  itself  into  two 
heads,  first,  with  reference  to  the  sums  expended 
during  his  minority  for  maintenance,  and  secondly, 
the  sums  expended  after  majority.  In  general  I 
think  it  may  oe  said  that  when  a  mother  maintains 
a  child,  although  not  under  any  legal  liaibility,  she 
does  so  under  one  of  three  different  views — first, 
with  the  intention  of   afterwards    claiming  the 
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Amount  as  a  debt  due  to  her ;  secondly,  as  an  act 
of  maternal  duty,  kindness,  or  bounty ;  and,  thirdly, 
as  an  advance  on  an  intermediate  footing,  that  is 
to  say,  in  the  expectation  of  being  recouped  ont  of 
some  fund  under  the  jurisdiction  of  ttie  court, 
which  it  would  allow  to  be  so  applied,  although 
such  ezpenditnre  had  not  been  previously  sanc- 
tioned by  the  court.  Of  course  I  apprehend  that 
if  a  mother  or  any  other  person  confers  a  gift, 
intending  it  as  a  gift  at  the  time,  she  cannot  after- 
wards, under  a  changed  state  of  circumstances, 
come  to  this  conrt  and  ask  to  have  it  treated  as  a 
loan.  In  the  present  case  the  question  is,  first, 
did  the  mother  make  the  advances  daring  the 
minority  of  her  son  with  the  intention  of  after- 
wards claiming  to  be  recouped  as  a  creditor  p  I 
see  no  reason  to  beUeve  that  she  did  so,  uid  there- 
fore I  hold  in  this  respect  that  there  was  no  debt  for 
maintenance  daring  minority.  It  is  probably  not 
necessary  to  consider  whether  she  made  these 
advances  during  minority  with  the  intention  of 
afterwards  claiming  them  out  of  a  fund  under  the 
control  of  the  court,  but  in  my  opinion  it  is  clear 
she  did  not,  from  what  took  place  after  the  son 
came  of  age;  for  I  cannot  conceive  a  stronger 
intimation  of  an  intention  not  to  chum  any  repay- 
ment than  is  manifested  by  her  handing  over  the 
Bum  of  lOOOi.  as  she  did.  I  take  it,  therefore,  as 
clear  for  the  present,  that  whether  these  advances 
were  actually  intended  as  a  bounty,  or  not,  daring 
the  minority,  there  was  nothing  to  create  a  debt. 
The  {hnd  I  am  now  dealing  with  is  not  under  the 
control  of  the  court  otherwise  than  for  the  purposes 
affecting  the  administration  of  the  intestate's 
estate,  and  I  am  now  trying  the  question  of  the 
claim  against  the  fund  as  a  jury  would  try  it  in  an 
action  of  assumpsit.  As  to  what  took  place  after 
majority,  the  claim  has  entirely  failed.  What  the 
mother  has  to  show  is  a  contract,  and  she 
shows  none.  I  am  perfectly  convinced,  in  my  own 
mind,  that  she  never,  during  those  six  years 
between  the  minority  and  the  death  of  Joseph 
Cottrell,  had  the  smallest  idea  of  claiming  repay- 
ment of  anything  from  him.  Nothini;  would  have 
sorprised  lum  more  than  if  she  had  intimated  such 
BD  mtention  to  him,  ai\d  it  would,  no  doubt,  have 
caoced  an  alteration  in  their  arrangements;  but 
she  never,  as  I  believe,  formed  such  an  intention, 
and  certainly  never  intimated  it.  As  to  what 
took  place  before  my  predecessor,  there  is  a  Uttle 
difBculty,  because  some  part  of  the  case  was  dealt 
with  in  a  former  soit,  bnt  I  do  not  know  that  I  am 
technically  bonnd  by  the  finding  upon  the  certifi- 
cate that  the  sum  was  proper  to  be  allowed,  to 
hold  that  that  constitutes  it  a  debt  against  this 
estate.  Although  all  the  parties  were  present,  the 
precise  questicm  now  before  me  coald  not  have 
uisen  in  the  former  suit,  and  as  I  do  not  think  that 
the  certificate  is  conclusive  upon  me  to  hold  that 
there  is  any  debt,  and  being  convinced  that  there 
is  none,  I  dismiss  the  summons.  The  claim  will 
therefore  be  disallowed. 

SoUdtors:    Chester  and   Urqukart :  Poole  and 
Oamlen  ;  Edvmrd  Pope. 


Wednetday,  July  26. 
lie  The  Bank  of  Hindustan,  China,  and  Japan; 

BoGEBs'  Case. 
Company — Wlndiny-iip  —  Colourable    transfer   of 

tharet — Itecnficalum  of  regitter. 
Wltere  in  a  company  in  tohidi  the  director*  had 

potcer  to  refute  a  tranefer  of  thaaret,  a  trantferor 

atid  transferee  concurred  in  miirepreiealing  (7te 

real  circunirtanees  of  a  trantfer : 
Held  {in  the  course  of  liquidation),  that  tueh  transfer 

could  not  stand  at  against  the  company. 
This  was  an  application  on  behalf  of  the  oflScial 
liquidator  of  tne  above  company  for  an  order  to 
rectify  the  register  of  shares,  by  inserting  thereon 
the  name  of  a  Mr.  Snow  in  heu  of  that  of  a  Mr. 
Rogers.    The  facts  were  shortly  these  : 

Mr.  Snow  waa  a  holder  of  102  shares  in  the  com- 
pany, with  25?.  paid  up.  On  the  26th  April  1866 
Snow  called  on  Sogers,  whom  he  had  formerly 
known,  and  having  ascertained  that  he  was  over 
twenty-one  years  of  age,  asked  him  to  take  a 
transfer  of  the  shares.  At  that  time  the  shares 
were  worth  131.  a  piece,  and  Rogers  told  Snow 
that  he  had  not  enough  to  pay  even  50L  for  them, 
but  Snow  said  he  could  pay  for  them  at  a  fbtnre 
time.  Rogers  still  demurred  to  accepting  them, 
but  eventually  he  accomjMinied  Snow  to  his 
brokers,  and  accepted  a  titinsfer  expressed  to  be 
made  in  consideration  of  13261.  No  money  in  tact 
passed,  but  Rogers  gave  Snow  a  promissory  note 
payable  at  nine  months,  for  a  sum  which,  with 
interest,  amounted  to  1375Z.  Rogers  at  the  time 
was  residing  with  his  mother,  who  kept  a  lodsing- 
house  in  Cadogan-tcrrace,  Chelsea.  He  bM  no 
ind^iendent  property,  but  was  employed  as  a  clerk 
at  Hermitage  Wharf,  Wapping,  at  a  salary  at  from 
1001.  to  120l  a  year.  In  the  deed  of  transfer  he 
was  described  as  of  Cadogan-terraoe,  Chelsea, 
gentleman. 

In  Jan.  1867  an  order  was  made  for  winding- 
up  the  company  under  supervision.  Subsequently, 
a  call  of  31.  a  share  was  made  by  the  liquidators, 
and  the  sum  of  306Z.  was  provided  by  Snow,  by 
getting  a  friend  to  lend  the  money  to  Rogers. 

The  articles  of  association  of  the  company  {inter 
dlia),  empowered  the  directors  to  refuse  to  register 
a  transfer,  unless  the  transferee  was  approved  by 
the  board  of  directors. 

The  effect  of  the  evidence  on  behalf  of  both 
transferor  and  transferee  was  that  an  out-and-out 
transfer  was  intended  to  be  efiiacted;  the  chief 
cleric,  however,  was  of  opinion  that  Mr.  Snow's 
name  ought  to  be  placed  on  the  list  of  contriba- 
toriea  in  lieu  of  that  of  Mr.  Rogers,  and  the  matter 
was,  therefore,  at  the  request  of  Mr.  Snoiw,  ad- 
journed into  court. 

OrecTie,  Q.C.  and  W.  II.  Morris,  ibr  the  liquidator, 
submitted  that  the  circumstances  of  the  transac- 
tion showed  that  it  was  only  intended  that  Rogers 
shonld  act  as  trustee  for  Snow,  and  that  Snow 
should  remain  substantially  the  owner  of  the 
shares.  The  reinstration  was  not  binding  jxpoa 
the  company.  The  directors  had  power,  under 
their  articles  of  association,  to  refuse  to  register  a 
transfer  if  the  transferee  waa  not  upproytd  hy  the 
board.  They  bad  no  opportunity  of  forming  a 
proper  opinion  »m  to  the  transfer,  and  had  been 
mided  both  with  r^ard  to  the  social  position  of 
the  transferee,  and  the  oonsideTation  which  he  was 
represented  to  have  paid.  The  caso  came  clearly 
within  the  aathorities.    They  i^rt«d  to 
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I/und's  case,  27  Bear.  465 ; 

Hyam'$  com,  1  De  O.  F.  A  J.  7S  :  1  L.  T.  Bep.  N.  S. 

113; 
Fame's  cote,  L.  Bep.  9  Eq.  823 ; 
WUUams'  case,  L.  Kep.  9  Eq.  225,  n. ; 
Se  BanI;  o/  Hindiutan,  China  ami  Japan  {Kinirea's 

ease),  L.  Bep.  5  Ch.  95 ;  21  L.  T.  Bep.  N.  S.  688. 

Which  they  distinguished  from 

Harrison's  case,  L.  Bep.  6  Ch.  286 ;  24  L.  T.  Bep. 

N.  S.  691 ;  and 
BatHe's  case,  22  L.  T.  Bep.  N.  S.  464. 

Dickinson,  Q.  C,  and  B.  E.  Turner  contended 
that  the  transfer  was  complete  and  irrevocable. 
There  was  no  intention  to  make  Bogers  a  trustee 
for  Sno\r,  and  ao  substantial  misdescription  as  to 
his  position.  With  regard  to  the  consideration, 
except  for  the  purposes  of  the  Stamp  Acts,  it  was 
not  necessary  to  make  any  reference  to  it.  The 
manner  of  payment  was  a  question  which  only 
concerned  the  transferor  and  transferee,  and  did 
not  affect  the  Talidity  of  the  transfer.  The  autho- 
rities referred  to  had  no  application  to  the  present 


The  Vice-ChanceiM)r. — ^There  are  two  questions 
raised  upon  this  summons  :  First,  whether,  under 
the  circnmstances,  Rogers  ought  not  to  be  con- 
sidered a  trustee  for  Snow ;  and,  secondly,  whether 
there  was  not  such  an  amount  of  misrepresenta- 
tion with  regard  to  the  transfer  as  to  nullify  the 
effect  of  the  registration.  As  to  the  first  point,  it 
will  not  be  necessary  to  decide  it,  for  it  appears  to 
me  that  the  application  can  be  sustainea  on  the 
second  ground,  the  case  coming  within  the  prin- 
ciple laid  down  in  WiUiami'  eeue  {sup.),  Payne's 
eats  {slip.),  and  Kintrea's  ease  {sup.).  The  descrip- 
tion of  Bogers  as  a  gentleman,  and  the  statement 
of  the  consideration  being  for  1326?.,  were  both 
circumstances  liable  to  mislead,  and  which,  in  fact, 
did  mislead  the  directors.  The  description  of 
Bogers  as  a  gentleman  is  not  of  such  importance 
as  the  mis-statement  ?fith  regard  to  the  conside- 
ration, although  there  can  be  no  doubt  it  must  be 
considered  a  misdescription.  It  is  clear  that  the 
promissory  note  was  not  g^ren  at  the  time  the 
transfer  was  executed.  But  waiving  this  objec- 
tion, the  note  itself  was  certainly  not  worth  five 
shillings  in  the  pound,  and  probably  it  was  not 
worth  anything.  There  could  have  been  no  ex- 
pectation that  it  would  be  paid  by  Bogers  oat  of 
his  own  means.  A  promissory  note  is,  technically, 
payment  of  money  until  dishonoured,  but  it  may 
be  fraudulent  pa3rment,  and  I  think  it  amounts  to 
that  in  the  present  case.  No  consideration  is 
necessary  to  make  a  good  transfer  of  shares,  and  a 
transfer  to  avoid  liability  is  perfectlv  lawful.  The 
circumstances  may  be  such  as  to  render  the  transfer 
a  fraud  on  the  {»rt  of  the  transferor,  for  which 
the  transferee  may  obtain  redress ;  but  this 
cannot  be  the  ease  where  the  transferee  does  not 
complain.  Where,  however,  the  directors  have 
power  to  refase  a  transfisr,  and  the  tranferor  and 
transferee  concur  in  misrepresenting  the  circum- 
stances of  the  transaction,  the  transfer  cannot 
stand  against  the  company.  The  name  of  Mr. 
Snow  must- therefore  be  placed  on  the  list  of  con- 
tributories,  and  as  the  summons  was  adjourned 
into  court  at  his  request,  he  must  pay  the  costs  of 
the  adjournment. 

Solicitors:  Ashtirt(,3£orris, and  Co. ;  T/to*.  White 
and  Sons. 


Tliweday,  July  27. 
Re  Mabtleboxe  Iicfbovehekt  Act  1868 ; 
Ex  parte  Topple. 
Lands  Clauses  Ael  (8  Vict.  e.  18),  «».  78, 80— Pjtr- 
ehase  under — Leases  granted  by  landlord  after 
notice  to  treai — Compensation — Costs. 
The  Metropolitan  Board  of  Works  gave  notice  to 
treat  for  the  purchase  of  houses.    After  notice  th* 
landlord   granted  lease*  for  three  years  to  hie 
weekly  tenants.     The  tenants  sent  in  their  clai/mi 
for  compensation,  which,  after  some   litigation, 
failed.    Suhse^uently  the  landlord  petitioned  for 
payment  of  his  purchase-money,  which  had  been 
paid  into  court  under  the  Lands  Clauses  Ael, 
wlten  the  board  daitned  to  be  reimbursed  for  tho 
costs  they  had  incurred  in  adjusting  the  cHaimt  of 
Hie  tenants : 
Held,  tJiat  tJiere  was  no  power  under  the  Act  to  tndka 
the  order  asked,  bui  that  as  the  board  had  been 
put  to  unnecessary  expense  by  the  petitioner's  eon- 
duet,  the  court  would  go  to  the  fuU  extent  of  its 
jurisdiction,  and  refuse  him  his  costs  of  thepeti- 
tion. 
Tuis  was  a  petition  for  payment  to  the  petitioner 
of  certain  compensation  money  which  had  been 
paid  into  court   by  the  Metropohtan  Board  of 
Works  under  the  following  circumstances  : — 

In  May  1839  the  Metropolitan  Board  of  Worics, 
under  the  provisions  of  the  Marylebone  Improve- 
ment  Act  1868,  which  embodied  the  Lands  Cfianses 
Act,  gave  notice  to  the  petitioner  for  the  purchase 
of  three  houses,  of  which  he  was  the  landlord,  and 
which  were  then  let  to  three  weekly  touants. 
Shortly  after  receiving  the  notice  the  petitioner 
granted  to  each  of  the  three  tenants  leases  for 
three  years.  There  had  been  no  previous  agree- 
ment between  the  petitioner  and  his  tenants  for 
effecting  this  arrangement,  but  it  was  done,  as  the 
petitioner  admitted,  at  bis  instance,  with  a  view  of 
giving  the  teuauts  a  claim  to  compensation. 

In  Feb.  1870  the  petitioner  sent  in  his  claim 
against  the  Board  of  Works,  but  the  arbitrator,  in 
making  his  award,  treated  the  leases  as  non-exist- 
ent, and  the  compensation  money  was  paid  into 
court  on  that  footing.  In  March  1871  the  tenants 
sent  in  their  claims,  and  an  award  having  been 
made  upon  them,  on  the  supposition  that  they 
were  valid,  the  compensation  money  was  paid  into 
court.  In  July  1871  the  tenants  presented  a  peti- 
tion for  payment  of  this  money  out  of  court,  but 
the  Master  of  the  Bolls  decided  that  they  were  not 
entitled  to  it,  and  dismissed  the  petition  without 
costs. 

The  present  petition  was  presented  by  the  land- 
lord for  payment  of  his  compensation.  The  Board 
of  Works  had  paid  about  2002.  in  adjusting  the 
daima  set-np  by  the  tenants,  and  they  now  asked 
to  be  recouped  out  of  the  money  to  which  the 
petitioner  was  entitled. 

Dickinson,  Q.  U.  and  BagtHiavoe,  in  support  of 
the  petition,  submitted  that  the  landlord  was  not 
answerable  for  the  costs  incurred  by  the  board. 
He  had  made  no  secret  of  the  circumstances 
affecting  the  tenants'  claims,  and  the  board  might 
have  refcised  at  once  to  entertain  them,  without 
going  to  the  expense  of  assessment.  They  further 
submitted  that  the  petitioner  was  entitled  to 
interest  on  the  purchase  money. 

Oreene,  Q.  C.  and  Charles  EaU,  for  the  Board  of 
Works,  contended  that  the  court  had  power  to 
znake  the  applicant  pay  the  expense  to  which  the 
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board  had  been  so  unnecessarily  put.  The  78th 
Rection  of  the  Lands  Clauses  Act  gave  the  court 
power  to  make  such  order  as  it  thought  fit,  and 
the  80th  section,  after  directing  payment  of  costs 
by  the  board,  except  in  certain  cases  specified 
in  the  Act,  went  on  to  enact  that  it  should  be 
"  lawful  "  for  the  court  to  order  such  payment : 
thus  giving  a  discretionary  power  to  the  court. 
The  practice  of  manufacturing  claims  was  a  grow- 
ing one,  and  ought  to  be  diBcouraged.  As  to  the 
interest  asked  for,  the  court  had  no  jurisdiction  to 
grant  it. 

Dickitigmi,  Q.  C.  in  reply. 

The  YiCE-CiiANCBLLOii. — I  am  of  opinion  that 
the  money  in  court  cannot  be  treated  as  a  fund  out 
of  which  the  board  can  be  indemnified  for  the 
expenses  they  have  incurred  in  setthn^  the  claims 
of  the  petitioner's  tenants.  I  consider  that  I 
have  no  discretion  in  the  matter ;  but  even  if  I 
bad,  I  should  have  hesitated  long  before  permit- 
ting any  portion  of  the  fund  to  be  applied  for  such 
a  purpose.  The  claim  set  np  by  tne  board,  if  it 
can  be  enforced,  is  not  one  to  be  made  here  or 
now.  With  regard,  however,  to  the  costs  of  the 
present  application  the  case  is  different.  It  does 
not  lie  in  the  mouth  of  the  petitioner  to  say  that 
the  board  were  unnecessarily  alarmed  at  his  good- 
natured,  but  ill-considered,  attempt  to  compensate 
his  tenants  out  of  the  board's  pocket.  His  con- 
duct has  entailed  upon  the  b<mrd  unnecessary 
expense,  and  I  think  1  shall  onl^  be  doing  justice 
if  1  go  to  the  full  extent  of  my  jurisdiction  under 
the  Act,  and  refuse  him  his  costs  of  this  applica- 
tion. I  do  not  think  I  have  jurisdiction  to  make 
him  pay  the  costs,  otherwise  I  might  have  done 
80.  With  regard  to  interest,  I  consider  that  I 
have  no  power  to  make  the  board  pay  it,  and  I  am 
not  sure  that,  even  if  I  had  the  power,  I  should 
have  exercised  it  in  the  applicant's  favour. 

Solicitors :  Keiiiot  and  Rawliiison ;  W.  W.  Smith. 


V.C.BACOBT'S  COVBT. 

Bcported  by  the  Hod.  Bobkbt  BirrutB  and  T.  H.  Cabsob, 
£■4.,  BanrUten-at-Lair. 

Friday,  Nov.  3. 
Si£EiiAN  V.  Wilson. 
Demmrer — Breach  of  tntst — Acquiescence. 
A  testator  appointed  a  person  guardian  of  his  illegi- 
timate children,  to  whom  he  bequeathed  a  bond 
debt,  and  the  gttardian  became  possessed  of  the 
bond,  bid  took  no  steps  to  enforce  it,  and  tlie  debt 
became  irreeoverahle.     Shortly   afterwards,    the 
wards  were  made  acquainted  with  the  existence 
of  the  bond,  but  took  no  steps  against  the  guardian 
in  respect  of  it.     On  the  death  of  the  guardian, 
thirtjf-eight  years  afterwards,  they   tiled  a    bill 
against  his  executors  to  recover  from  his  estate  the 
amount  of  the  bond  debt  and  interest.    On  de- 
murrer to  the  bm : 
Held,^  thai  the  plaintiffs  were  banred  by  their  ac- 
quiescence. 
This  was  a  demurrer  to  a  bill,  by  which  the  plain- 
tiffs sought  to  make  the  estate  of  the  late  Sir  De 
Lacy  Evans  liable  for  an  alleged  breach  of  trust 
under  the  following  circumstances : 

In  the  year  1810  Major  Hennr  Evans  lent  to 
John  Evans  the  sum  of  21661.  13s.  4d.,  the  repay- 
ment of  which  was  secured  by  a  bond  dated  the 
19th  Dec.  1810,  whereby  John  Evans  bound  him- 
self to  repay  the  money,  with  interest  thereon  at 


the  rate  of  5  per  cent,  per  annum,  in  twelve  calen- 
dar months  from  the  date  of  the  bond,  and  he  also 
signed  a  warrant  of  attorney  of  even  date  with  the 
bond,  whereby  he  aathorised  certain  persona 
therein  mentioned  to  appear  for  him  in  the 
Court  of  Exchequer  in  Iieland  and  confess  judg- 
ment upon  the  bond. 

Major  Henry  Evans  died  in  Sept.  1810,  having 
by  his  will,  executed  at  Chutterpore,  in  the  East 
Indies,  and  dated  the  14th  Aug.  1810,  bequeathed 
all  his  property  in  England  to  be  divided  equally 
between  the  plaintiffs,  Ann  Maria  Sleeman  and 
Henry  Evans  (his  illegitimate  children),  and  he 
appointed  Cromwell  Massey  to  be  his  executor  in 
England  and  guardian  to  his  children,  jointly  with 
his  nephews,  Bichard  Evans  and  Lacy  Evans 
(afterwards  General  Sir  De  Lacy  Evans).  Probate 
of  the  will,  limited  to  the  testator's  effects  in  Eng- 
land, was  granted  to  Maasey. 

On  the  death  of  their  father  the  two  children 
came  to  England  from  India,  and  resided  with 
Sir  De  Lacy  Evans,  who  was  one  of  the  testa- 
mentary guardians  from  that  time  until  they 
respectively  came  of  age.  In  1811  the  bond  and 
the  warrant  of  attorney  were  deUvered  to  Sir  De 
Lacy  Evans,  who  thus  became  (as  alleged)  trustee 
of  the  debt  and  the  interest  thereon  for  thein&nts. 

At  the  time  the  bond  became  due  John  Evans 
(who  was  a  brother  of  Sir  De  Lacy  Evans)  was  pos- 
sessed of  considerable  real  estates  and  other  means 
of  satisfying  the  debt ;  but  Sir  De  Lacy  Evans, 
both  then  and  afterwards,  neglected  to  enforce 
payment  either  of  the  interest  or  principal,  or  to 
register  the  bond  so  as  to  make  it  a  charge  on 
John  Evans's  estate,  in  consequence  of  which,  in 
1831,  the  debt  became  irrecoverable,  and  was 
wholly  lost. 

The  plaintiff,  Ann  Maria,  married  in  1832  the 
plaintiff  Bichard  Sleeman,  and  it  was  not  until 
the  following  year  that  Sir  De  Lacy  Evans  in- 
formed them  of  the  existence  of  the  bond,  and 
then  Jolm  Evans,  being  insolvent,  all  attempts  to 
recover  the  debt  were  ineffectual. 

The  plaintiffs  took  no  steps  to  recover  the  debt 
and  interest  from  Sir  De  Lacy  Evans  during  his 
lifetime,  being,  as  they  alleged,  unwilling  to 
interrupt  the  friendly  retations  which  existed  be- 
tween themselves  and  Sir  De  Lacy  Evans. 

Sir  De  Lacy  Evans  died  on  the  9th  Jan.  1870. 
On  the  21st  July  1871  the  plaintiffs  filed  the  pre- 
sent bill  against  his  executors,  praying  that  it 
might  be  deckred  that  Sir  De  Lacy  Evans  had 
committed  a  breach  of  trust  in  neglecting  to  take 
steps  for  the  recoveir  of  the  bond  debt,  and  that 
his  estate  might  be  decreed  to  make  good  the  loss 
occasioned  by  such  breach  of  trust. 

To  this  bill  the  defendants  demurred. 

Amphlett,  Q.  C.  and  Benshaw  appeared  in  sap- 
port  of  the  demurrer,  and  submitted  that  this 
being  a  case  of  constructive  and  not  of  express 
trust,  and  the  plaintiffs  knowing  all  the  &cts  for 
the  last  thirty -eight  years,  they  must  be  taken 
to  have  acquiesced  m  what  nad  taken  {dace. 
They  referred  to 

fickering  T.  Lord  Stamfonl,  2  Vea.  jar.  278 ; 
Smith  T.  Clay,  3  Bro.  Ch.  C.  638,  n  ; 
Beetford  v.  Wade,  17  Ve«.  87. 

Fry,  Q.  C.  and  Graham  Hastings,  for  the  plains 
tiffs,  contended  that  Sir  De  Laicy  Evans  IM 
testamentary  guardian  of  the  infimts,  and  tiMt^ 
accepting  that  position  he  had  constituted  hiasiif 
a  trustee  to  the  infants  :  itathew  y.  JSrt«0(14BeM'> 
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841.)    As  to  lapse  of  time  and  acquiescence  they 
referred  to 

Suiltr  T.  Carter,  18  L.  T.  Bep.  N.  S.  11 ;  L.  Ben.  5 

Eq.276; 
Woodhim$e  r.  Woodhoxue,  20  L.  T.  Bep.  N.  S.  209 ; 
L.  Bep.  8  Eq.  514 

TheViCE-CHANCELtOR  said:  I  think  the  demurrer 
must  be  allowed.  It  is  alleged  by  the  bill  that 
General  Sir  De  Lacy  Erans  was  api>ointed  testa- 
mentary guardian  of  the  testator's  children,  but 
the  testator  had  no  more  power  to  appoint 
him  guardian  of  his  children  than  any  other 
person     not     the    testator.      It   has    been    sug- 

gested  that  there  is  some  difference  between  the 
tw  of  England  and  the  law  of  India  in  that  re- 
spect. I  nare  no  reason  for  supposing  that  that 
is  so,  but  it  is  enough  for  the  present  purpose  to 
say  that  there  is  no  such  allegation  in  the  bill. 
The  will  of  the  testator,  though  made  in  India, 
deals  with  property  in  England,  and  must  be 
ffovemed  by  the  law  of  England.  In  strictness 
there  is  nothing  whatever  in  the  bill  to  show  that 
General  Sir  De  Lacy  Evans  was  the  guardian  of 
these  children,  but,  if  he  had  been,  hia  duty  as  a 
guardian,  as  I  gather  from  the  bill,  was  faithfully 
and  properly  performed,  tor  not  only  does  the  bill 
allege  that  he  took  on  himself  that  ofSce,  but  upon 
the  lady  attaining  twenty-one  an  account  was 
rendered  to  her  with  which  no  &ult  is  found,  and 
it  is  stated  that  on  that  account  no  mention  what- 
ever was  made  of  the  bond  in  question.  The  bond 
seems  to  have  remained  in  Sir  De  Lacy  Evans's 
hands  until  1837,  when  he  sent  it  to  Ireland  to  a 
Mr.  Dartnell,  directing  the  plaintiff  Mr.  Sleeman 
to  see  to  it.  Mr.  Sleeman  thereupon  opened  a 
communication  with  Mr.  Dartnell,  who  told  him 
that  the  bond  hod  been  given  to  him  by  Greneral 
Sir  De  Lacy  Evans  to  be  registered,  but  that  it 
was  now  too  late  for  anybody  to  register  it  (I  do 
not  know  that  it  was  any  part  of  (Mneral  Sir  De 
Lacy  Evans's  duty  to  renster  the  bond),  and  that 
he  could  do  nothmg  with  it,  and  "  he  thereupon 
gave  the  bond  to  tne  plaintiff  Richard  Sleeman, 
who  communicated  the  purport  of  Mr.  DartneU's 
«tatement8  to  the  said  De  Lacy  Evans,  and  he 
thereupon  referred  the  plaintiff  to  his  brother,  John 
Evans."  The  particular  date  of  this  does  not  appear, 
but  it  must  have  been  in  or  after  the  year  1833. 
Therefore,  fairly  reading  the  bill  accordmg  to  the 
purpose  of  the  bill  in  the  year  1833,  when 
it  was  ascertained  the  bond  could  not  be  regis- 
tered, it  was  still  a  bond  available,  although  not 
registered,  against  John  Evans,  and  thereupon, 
bemg  referred  to  General  Sir  De  Lacy  Evans,  he 
informs  the  plaintiff  that  he  must  apply  to  the 
debtor,  John  Evans,  for  pajpnent.  That  is  the 
statement  in  the  bill;  ana  it  appears,  or  would 
seem  to  be  inferred,  that  the  plaintiff  acted  on  that, 
for  the  next  statement  is,  "  that  John  Evans  at 
that  time  had  become  insolvent  under  the  statutes 
then  in  force  for  the  relief  of  insolvent  debtors, 
and  that  his  estate  had  produced  and  would  pro- 
duce no  dividend  for  his  unsecured  creditors."  Up 
to  that  time  I  cannot  conceive  that  General  Evans 
had  neglected  any  duty  which  properly  belonged 
to  him.  I  entirely  adopt  the  authority  of 
the  case  at  the  Bolls  which  Mr.  Fry  quoted 
(MiUhew  y.  Brite,  14  Beav.  341.)  It  is  not  to 
be  disputed  that  if  a  person  appointed  guardian, 
in  that  character  possesses  himself  of  any  of  his 
ward's  property,  of  that  property  he  bea)mes  a 
tniBtee,  although  he  is  only  a  trustee  by  construc- 


tion, and  not  appointed  by  name.  Here  ther* 
is  no  suggestion  that  General  Evans  ever  pos- 
sessed himself  of  any  part  of  the  property  of 
the  plaintiffs  or  any  body  else  for  wnich  he  did 
not  account.  But  then  comes  this  passage  in  the 
bill,  which,  in  my  opinion,  puts  an  end  to  the 
case,  and  places  it  decidedly  within  the  plain  doc- 
trine of  the  court,  that  persons  who  sleep  on  their 
rights,  or  accjuiesce  in  a  state  of  circumstances 
in  which  their  rights  are  lost  sight  of  cannot, 
after  a  lapse  of  time,  enforce  remedies  which  they 
might  have  had,  although  I  do  not  think  in  this 
case  they  ever  had  any.  The  statement  to  which 
I  refer  is  extremely  distinct  and  significant : — 
"The  plaintiff,  Richard  Sleeman,  and  Ann  his 
wife,  were  not  desirous  of  interrupting  the  friendly 
relations  which  existed  between  themselves  and 
Sir  De  Lacy  Evans,  and  for  that  reason  only 
they  took  no  steps  to  recover  the  debt  and  inte- 
rest from  him  during  his  lifetime."  Now,  what 
does  that  mean  P  They  are  apprised  that  the  bond 
cannot  be  registered.  They  say  they  were  ac- 
quainted with  the  fact  that  John  Evans  was  an  insol- 
vent debtor  and  unable  to  pay ;  they  were  referred 
to  John  Evans  by  Sir  De  Lacy  Evans,  who  must 
be  taken  to  have  repudiated  all  responsibility  as  to 
the  bond ;  and  then  these  relations,  not  legitimate 
relations,  but  still  properly  called  relations,  because 
they  do  not  wish  to  interrupt  the  friendly  relations 
which  existed  between  them  and  the  man  whom 
they  now  say  is  their  defaulting  trustee,  for  all 
these  years  from  1833  to  1871,  take  no  step  what- 
ever. If  there  can  be  a  case  of  acquiescence,  this 
is  the  strongest  case  that  can  be  suggested,  and 
it  furnishes  an  inference  that  there  was  some  other 
reason  than  merely  the  friendly  relations  which 
existed  between  them  for  their  not  pressing  Sir 
De  Lacy  Evans.  If  they  had  in  the  year  1833,  as 
they  might  have  done,  proceeded  against  Sir  De 
La^  Evana,  alleging  breach  of  trust,  he,  being 
then  alive,  might  nave  been  able  to  say  what  no- 
body could  ever  g^ess  at  now ;  but  they  wait  till 
Sir  De  Lacy  Evans  is  in  his  grave  before  they 
raise  anything  like  a  questicm  on  this  subject. 
Upon  the  ground  of  acquiescence,  therefore,  it  is 
tliat  I  decide  this  demurrer ;  and  I  think,  beyond 
all  hesitation  or  doubt,  that  it  is  a  case  in  which 
the  demurrer  must  be  allowed. 

Solicitors  for  the  phtintiffs.  Beano  and  Ohubh. 

Solicitors  for  the  defendants,  Stephens  and  Lang- 
dale. 


Nov.  4  aiid  7. 

Greexe  v.  The  West  Cheshire  Railway  Coxtant. 

Specific  peifoi-manee — BaUway  company — Agree- 

men<    to    eonttruet  and  matittoin    aiding    on 

plaintiff's  land. 

Specific  pe\-formance  of  an  agreement,  whereby  a 

railway    company    agreed     to    construct     atid 

inaintain  a  siding  oti   tlie  plaintiff's   la)id  was 

decreed,   although  the  plaintiff  had  previously 

entered  into  negotiations  with  (lie   company  for 

compensation   in  respect   of  the  breach  of  the 

agreement. 

This  was  a  suit  for  the  specific  performance  of  an 

agreement  entered  into  between  the  West  Cheshire 

Railway  Company  and    the   plaintiff.     In  July 

1861,  tne  company  obtained  an  Act  of  Parliament 

authorising  them  to  make  and  maintain  lailw^rs 

from  Northwich  to  Chester  and  Helsby,  and  for 

other  purposes,  and  empowering  tbegi    to   run 
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tlirougli  certain  lands  belonging  to  the  plaintiff. 
Previously  to  the  passing  of  the  Act  the  plaintiff 
petitionea  Parliament  against  the  Bill,  but  with- 
drew his  opposition  in  consideration  (k  an  agree- 
ment entered  into  between  the  company  and 
himself,  whereby  the  company  agreed  that — 

The  said  railway  oompany  should  oonstmot  oontempo- 
raneonsly  with  the  constmotion  of  the  said  railway,  and 
for  ever  thereafter  maintain  at  their  own  proper  expense, 
a  sufficient  siding  of  at  least  100yds.  in  length  alongside 
the  line  of  railway  as  oonstmcted  through  the  land  of  the 
plaintiff,  and  apon  land  belonging  to  the  plaintiff,  and  to 
be  provided  by  him  for  that  purpose  for  the  use  of  and  to 
the  reasonable  aatisfaation  of  the  plaintiff. 

The  next  clause  provided  that  if  any  differences 
should  arise  between  the  parties  to  the  agreement, 
they  should  be  referred  to  and  be  determined  by 
arbitration,  according  to  the  proTiaions  with  respect 
to  arbitration  contained  in  the  Companies  Clauses 
Consolidation  Act  1845. 

Prerioosly  to  the  opening  of  the  line  for 
traffic,  on  the  1st  Sept.  1869,  the  plaintiff, 
through  his  solicitor,  made  several  applications 
to  the  defendants,  requiring  them  to  construct 
the  siding,  but  the  company  refused  to  make 
it.  In  the  correspondence  which  took  place, 
the  plaintiff  expressed  his  willingness  to  accept 
compensation  for  the  breach  of  the  agreement, 
but  the  parties  were  unable  to  agree  as  to  the 
amount. 

On  the  21st  Oct.  1869  the  plaintiff  served  the 
defendants  with  a  notice,  requiring  them  to  perform 
their  part  of  the  agreement,  and  stating  that  he 
had  provided  and  pat  at  their  disposal  such  qiian- 
tity  of  land  belonging  to  him  and  adjoining  the 
railway  as  was  sufficient  for  the  proper  construc- 
tion of  the  siding,  and  authorismg  them,  their 
workmen,  &c.,  to  enter  upon  the  same  land  for 
the  purpose  of  constructing  the  siding. 

The  defendants,  however,  still  refused  to  con- 
struct the  siding,  and  the  plaintiff  therefore  insti- 
tuted the  present  suit,  praying  for  the  specific 
performance  of  the  agreement. 

The  defendants,  by  their  answer,  submitted  that 
the  plaintiff's  proper  remedy  was  an  action  at 
law  for  damages  for  breach,  and  not  a  suit  in 
equity  for  the  specific  performance  of  the  agree- 
ment. 

AmpMett,  Q.C.  and  Totongend,  for  the  plaintiff, 
referred  to 

Btorir  V.  Oreat  Wetiem  Railway  Company,  2  Tou.  & 

Coll.  Ch.  48  J 
Lylton  V.  TIte  Oreat  Northern  Railway  Company, 

3K.&J.394i  27L.T.Bep.42; 
Wilson  V.  The  Fumen  Railway  Company,  21  L.  T. 
Bep.  N.  S.  416;  L.  Bep.  9  Eq.  28; 
to  show  that  the  court  had  jurisdiction  to  enforce 
specific  penormance. 

Kay,  Q.C.  and  Speed,  for  the  defendants,  con- 
tended that  where  money  was  a  sufficient  compen- 
sation for  the  breach  of  an  agreement,  the  court 
would  not  decree  specific  performance,  and  that  the 
plaintiff  having  offered  to  accept  compensation, 
showed  that  damages  would  be  sufficient  in  this 
case :  {Senior  v.  Paicson,  L.  Bep.  3  Eq.  330).  In 
all  the  cases  cited  by  the  other  side,  the  land  upon 
which  the  works  were  to  be  executed  belonged  to 
the  defendants,  but  in  this  case  it  belonged  to  the 
pl^ntiff,  who  ehoald  have  made  the  siding,  and 
then  have  brought  an  action  for  breach  of  the 
agreement.  The  following  aathorities  were  referred 
to: 

South  Wales  SaOwaiu  Company  v.  Wythts,  1  K.  &  J. 
186;  onappealSDea.lC&a.SSO; 


Buxton  V.  Litter,  3  Atk.  382 ; 
Errington  v.  Aynetly,  2  Bro.  Ch.  Bep.  341 ; 
Flint  v.  Brondon,  8  Yes.  159 ; 
PoUard  T.  Okuyton,  1  K.  &  J.  MSt. 

The  Vice-Chanckllok  said:  I  wholly  disclaim 
the  notion  that  a  railway  company  is  to  be  dealt 
with  in  the  court  upon  any  other  principles  than 
such  as  would  and  ought  to  be  applied  to  indivi- 
duals. Their  contracts  are  to  be  considered  inst 
as  any  other  contracts  ;  their  rights  and  their 
obligations  arc  in  all  respects  the  same  as 
those  of  any  members  of  the  community.  They 
possess  certain  privileges  different  from,  and  in 
some  respects  beyond,  those  of  individuals;  bat 
while  it  is  the  duty  of  the  court  to  respect  and  to 
secure  the  enjoyment  of  those  privileges,  it  is  no 
less  an  imperative  duty  to  take  care  that  the 
powers  with  which  the  Legislature  has  entrusted 
them,  and  which  are  inherent  in  their  constitntion, 
are  not  so  exercised  as  to  protect  them  in  doing 
wrong,  or  in  escaping  from  the  fulfilment  of  their 
lawfm  engagements.  Nothing  can  be  plainer  than 
the  engagement  entered  into  by  the  company, 
which  forms  the  subject  of  the  present  suit  The 
company  desired  to  make  a  certam  railway  throng 
among  others,  the  lands  of  the  plaintiff.  He 
resisted  the  design,  he  petitioned  Parliament, 
without  whose  authority  the  railway  could  not  be 
made,  against  the  Bill  which  they  had  presented. 
Whether  he  would  or  would  not  have  succeeded  in 
his  opposition  cannot  now  be  ascertained  The 
company,  however,  were  so  moved  by  his  opposition 
that  they  thought  it  prudent  to  come  to  terms  with 
him,  and  they  proposed  or  agreed  that  if  he  would 
permit  them  to  ac4^nire,  under  the  terms  pre- 
scribed by  their  Bill  (and  which  are  the  same 
as  those  applicable  in  all  such  like  cases),  so 
much  of  his  land  as  they  recjuired  for  tiieir 
undertaking,  that  they  would,  in  making  their 
railway,  make  a  siding  out  of  that  railway  upon 
lands  belonging  to  the  plaintiff.  The  plaintiff 
having  acceded  to  these  terms,  and  relying  upon 
the  performance  of  the  obligation  wliich  the  oom- 
pany thus  assumed,  the  opposition  was  withdrawn, 
the  Bill  passed,  and  the  company  undertook  by  an 
agreement  under  their  common  seal  to  perform 
their  promise.  They  have  taken  such  land  of  the 
plaintiff  as  they  required,  the  plaintiff  has  per- 
formed his  part  of  the  contract,  tne  company  nave 
made  and  opened  their  railway,  and  they  now 
refuse  to  perform  the  other  part  of  that  contract, 
bjr  force  of  which  alone  they  nave  acquired  posses- 
sion of  the  plaintiff's  land.  A  more  direct,  wilfiil, 
and  determined  violation  of  a  plain  contract  can- 
not be  suggested.  No  excuse  is  offered  for  it — no 
suggestion  that  it  is  impracticable  or  even  that  it 
is  inconvenient  for  the  company  to  perform  their 
part  of  that  contract  of  which  the  plaintiff  has  per- 
formed his ;  but  what  they  say  is,  that  the  plaintiff 
may  by  an  action  at  law  recover  against  them  in 
money  such  amount  of  damages  as  ajury  may  think 
he  has  sustained  by  their  wilnil  breach  of  their  con- 
tract, and  that  therefore  a  court  of  equity  will 
not  entertain  the  comtdaint.  I  do  not  undnBtmi 
that  the  law  as  administered  in  this  court  oonnteo- 
aaces  any  such  defence.  If  that  were  the  law,  tbs 
great  majority  of  the  cases  in  which  this  court  biS 
exercised  its  authority  for  the  purpose  ot  eettr 
peUing  specific  performance  of  contracts  mif^b* 
readily  disposed  of,  because  in  the  mmt  mill  li  By 
of  cases  a  payment  in  money  mi^t  aalHV'V 
wrong  which  the  breach  c^  such  contnaMkuMlik 
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But  it  wonld  be  a  total  departare  from  all  the 
principles  by  which  the  administration  of  this 
branch  of  the  law  has  hitherto  been  guided,  to  hold 
that  it  is  at  the  option  of  a  man  who  has  persuaded 
another  to  part  with  hia  rights  upon  a  specific 
condition,  to  say  I  can,  but  I  will  not,  perform  the 
obUgation  I  have  entered  into,  and  instead  of 
keeping  &ith,  and  honestly  fulfilling  my  promise, 
I  will  leave  yon  to  take  the  chances  of  an  action 
for  damages,  and  reserve  to  myself  the  power  of 
endeavonring  to  defeat  your  claun,  and  instead  of 
acknowledging  your  just  rights,  will  compel  you 
to  receive,  instead  cS  them,  such  a  sum  as  I  may 
be  able  to  persuade  a  jury  will  compensate  for  the 
loss  and  injury  and  disappointment  which  m.y 
wilful  wrongdoing  may  have  occasioned  to  yon. 
If  this  were  said  or  done  by  an  individual,  the 
injustice  wonld  be  too  glaring  to  be  endured.  Can 
it  DO  less  when  it  is  done  by  a  corporation  P  Is  it 
because  a  joint-stock  company  cannot  be  affected 
by  any  conscientious  principle,  or  any  feeling  of 
honour,  or  any  fear  of  forfeiting  the  good  opinion  of 
others,  that  any  different  rule  of  law  is  to  be 
applied  to  it  thMi  would  have  been  applicable  to  an 
individual  P  I  am  as  unwilling  as  anyone  can  be 
to  enforce  against  a  company  obligations  to  which 
private  persons  are  not  subject,  but  I  should  be 
acting  in  direct  c^>po8ition  to  what  I  am  satisfied 
is  not  less  the  plain  law  than  it  is  the  plain  honesty 
of  the  case,  if  I  countenanced  on  the  part  of  the 
company  so  gross  a  violation  of  their  duty  as  they 
are  endeavouring  to  practise  in  this  case.  The  case 
of  Storer  v.  The  ureai  Western  Bailwatj  Com- 
pany (2  Too.  &  CoIL  Ch.  48)  appears  to  me  to 
establish  the  principles  which  are  here  directly 
applicable.  It  is  said  that  it  may  be  distinguished 
in  this,  that  the  work  which  the  company  had 
there  undertaken  to  make,  and  which  they  endea 
Toured  to  evade,  was  to  be  performed  on  their  own 
land,  while  here  the  requisite  work  is  to  be  per- 
formed on  the  plaintiff's  land.  But  the  plaintiff 
has  undertaken  and  is  willing  and  able  to  provide 
the  requisite  land,  and  the  work  to  be  done  is 
merdy  a  collateral  continuation  of  that  railway 
whidi  they  have  made  upon  land  which  was  the 
plaintiff's,  and  which  has  oecome  theirs  only  upon 
the  condition  that  they  wonld  so  continue  their 
railway.  That  there  may  be  oases  in  which  the 
court  may  be  unable  to  do  full  justice  in  the  way 
of  specific  performance  is  true.  By  the  imper- 
fection of  the  contract  itself  the  court  may  be 
imable  to  effect  that  which  it  would  wish  to  per- 
form. Such  a  case  is  presented  in  the  case  of  The 
Bouih  Wales  BaUwcni  Company  v.  Wythes  (1  K.  & 
3. 186;  on  appeal  5  DeG.M.&G.  880)  when  from 
the  vague  and  fragmentary  nature  of  several  of 
the  stipulations  in  the  contract,  the  court  was 
tmable  to  cany  it  into  effect.  But  no  such  difiBculty 
arises  in  the  prraent  case.  The  length  of  the 
aiding  is  prescribed  by  the  agreement,  the  laud  is 
provided,  the  company  has  nothing  to  do  but  to 
continue  the  rails  into  that  land  which  the  plaintiff 
f^ers  them ;  there  is  nothing  vague  or  uncertain  in 
the  matter,  and  if  they  should  be  decreed  to  con- 
tinue their  raQway  by  means  of  the  siding  they 
have  undertaken  to  make,  there  can  be  no  doubt 
of  the  court's  power  to  enforce  such  a  decree  so  as 
to  ensure  a  full  and  specific  performance  of  the 
contract.  The  observations  of  the  Vice-Chancellor 
in  the  case  of  Wilson  v.  Tlie  Fumess  Railway  Com- 
panv  (21  L.  T.  Bep.  N.  S.  416 ;  L.  Bep.  9  Kq.  28) 
ai^y  directly  and  forably  to  this  case,  and  I  avail 


myself  of  those  observations  in  deciding  that  the 
plaintiff  is  entitled  to  a  decree  for  specific  perfor- 
mance with  costs. 

Solicitor  for  the  plaintiff,  Henry  Smith. 

SoUcitors  for  the  defenxlants,  Cunliffe  and  Beau- 
mont, agents  for  J.  B.  and  B.  Lingard  and  BoweU, 
Manchester. 


Common  latn  Courts. 
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COUBT  OF  QXTEEN'B  BEVCE. 

Keported  bjr  J.  Shobit,  T.  W.  SxuHDXBa,  aadH.  W.  HcExuAS, 
£aqn.,  Baniateti-at-Lnr, 

Wednesday,  May  31. 

The  Gcardians  of  the  Poor  of  the  SrouEBRiDeE 
Uniox  (apps.)  V.  The  Guardians  of  the  Poor  of 
THE  Dboitwich  Union  (resps.). 

Poor  law — Parish  not  mauttaining  its  poot — AsaO' 
eiaiion  of  totimships  for  rating  purposes — Severance 
— Loss  of  settlement  therefrom — AUeraUon  of  area. 

The  ecclesiastical  parish  of  Old  Sttrinford  never  maim- 
tained  its  own  poor;  but  the  township  of  Upper- 
Swinford,  toithvn  the  said  parish,  and  three  other 
townships  also  therein,  froim  time  immenioridl 
associated  together  under  the  designation  of  the 
"parish  of  Old  Swinford,"  jointly  appointed  over' 
seers,  and  made  rates  for  (he  rAief  of  their  poor. 

The  four  townships,  however,  disjoined,  pmrsuant  to  a 
inandam,ui  directed  to  one  of  thetn  in  1842,  and 
separate  overseers  have  since  been  regularly  ap- 
pointed, and  separate  rates  made  for  each. 

The  township  of  Upper  Swinford  now  forms  pari  of 
Stourbridge  Union,  which  comprises  the  parishes 
and  places  of  Stourbridge,  Old  Swinford,  Sfc. 

A.  was  born  about  the  year  1804  in  the  township  of 
Upper  Swinfm-d. 

The  wtfe  and  children  of  his  son,  paupers,  were 
entitled  to  derive  a  settlement  from  the  birth  settle- 
ment of  A.,  and  were  therefore  adjudged  by  an 
order  of  justices  to  be  legally  settled  in  the  parish 
of  Old  Swinford,  and  to  be  removable  to  the  Stoitr- 
bridge  Union. 

Hdd  (in  consequence  solely  of  the  decisions  in  TLeg. 
V.  The  Inhabitants  of  Tipton,  (3  Q.  B.  215) ; 
Beg.  t>.  The  Inhabitants  of  Hunnington  (5  Q.  B, 
273),  and  successive  similar  eases),  that  as  there 
had  beei}  a  change  in  the  chairqeabU  area  wherein 
the  birth  settlement  of  A.  lay,  by  the  separation  of 
the  united  townships,  the  paupers  had  no  legal 
settlement  there,  and  that  the  order  was  bad. 

1.  By  an  order  of  two  justices  for  the  county  of 
Worcester,  made  on  the  28th  April  1869,  on  the 
complaint  of  the  Droitwich  union  guardians,  it  was 
adjudged  that  the  settlement  of  Mary  Ann  Smith 
and  two  children,  ^ed  six  and  two  years,  was  in 
the  pariah  of  Old  Swinford  and  Stourbridge  union, 
and  the  former  union  was  ordered  to  remove  the 
said  paupers  to  the  Stourbridge  union.  On  appeal, 
by  an  order  of  a  judge  the  following  case  was 
stated  for  the  opinion  of  this  court. 

2.  Mary  Ann  Smith,  in  the  order  mentioned,  is 
the  widow  of  William  Smith. 

3.  The  grounds  of  removal,  including  the  par- 
ticulars in  the  settlement  reKed  npon  in  support  of 
the  order,  stated,  amongst  other  things,  "that 
William  Smith  was  the  son  of  Samuel  Smith; 
that  the  laet-moitioned  Samuel  Smith  was  bom 
in  the  parish  of  Old  Swinford,  in  or  about  the  year 
1804,  and  that  the  last  legal  settlement  of  the  said 


Digitized  by 


Google 


412— Vol.  3ffiv.,  N.  a] 


THE  LAW  TIMES  REPORTS. 


[Not.  18, 1871. 


Q.  B.]       The  Guaboiaks  or  Stourbridge  Union  v.  The  Guardians  op  Droitwicu  Union.       [Q.  B. 


Mary  Ann  Smith  and  her  two  children  is  in  the 
said  parish  of  Old  Swinford,  in  virtue  of  the  birth 
settlement  of  her  late  husband,  William  Smith's 
father,  Samuel  Smith,  in  the  said  parish  of  Old 
Swinford." 

4.  It  is  agreed  that  if  the  alleged  birth  settle- 
ment of  Samuel  Smith,  in  the  alleged  parish  of 
Old  Swinford,  or  otherwise  in  the  Stourbridge 
union  was,  under  the  circumstances  heriiiafter 
stated,  available  at  the  time  of  the  making  of  the 
order,  then  the  last-mentioned  settlement  was  and 
is  the  last  legal  settlsment  of  Mary  Ann  Smith  and 
her  two  children,  and  the  order  for  the  removal  of 
Mary  Ann  Smith  and  her  two  children  to  the 
Stourbridge  union  was  rightly  made. 

6.  Samuel  Smith  was  born  in  the  township  of 
Upper  Swinford,  in  the  ecclesiastical  parish  of  Old 
Swiuford,  in  the  county  of  Worcester,  in  or  about 
the  year  1804. 

6.  The  ecclesiastical  parish  of  Old  Swinford  has 
existed  from  time  immemorial,  with  a  parish 
church,  and  churchwardens  have  been  from  time 
immemorial,  and  stUl  are,  regularly  appointed  for 
that  parish ;  but  portions  of  the  old  ecclesiastical 
parish  of  Old  Swmford  have  been  from  time  to 
time  separated  off  into  ecclesiastical  districts, 
nnder  the  Church  Building  Acts ;  and  at  the  time 
of  the  making  of  the  said  order,  the  only  part  of 
the  old  ecclesiastical  parish  of  Old  Swinford  re- 
maining was  and  is  the  township  of  Upper  Swin- 
ford, in  which  the  church  and  rectory  are  situate, 
and  which  still  constitutes  the  ecclesiastical  parish 
of  Old  Swinford.  And  the  portions  so  separated 
off  have  be«n  since  such  separation,  and  still  arc, 
distinct  for  all  ecclesiastical  purposes  from  the 
present  ecclesiastical  parish  of  Old  Swinford  as 
provided  by  the  Church  Building  Acts. 

7.  The  ecclesiastical  parish  of  Old  Smnford  did 
not,  before  the  passing  of  the  28  &  29  Vict.  c.  79, 
maintain  its  own  poor,  and  there  is  not  now,  and 
there  never  was,  any  poor  rate  made  for  such 
ecclesiastical  parish,  and  there  are  no  overseers 
appointed,  nor  were  there  any  ever  appointed  for 
such  murish. 

8.  The  ecclesiastical  parish  of  Old  Swinford  was 
originally  made  up  of  a  number  of  townships  and 
hamlets.  These  townships  and  hamlets  are  as 
follows :  The  township  of  Stourbridge,  the  hamlet 
of  Amblecote,  the  township  or  hamlet  of  Upper 
Swinford,  in  which  the  ola  parish  church  and 
rectory  are  situate,  the  township  or  hamlet  of 
Wollsflton,  the  township  or  hamlet  of  the  Lye,  and 
the  township  or  hamlet  of  Wollescote. 

9.  The  township  of  Stourbridge  has  from  time 
immemorial  had  separate  overseers  appointed  for 
it,  and  a  separate  poor  rate  has  always  been  made 
for  such  township. 

'  10.  In  like  manner  the  hamlet  of  Amblecote  has 
from  time  immemorial  had  separate  overseers  ap- 
pointed for  it,  and  it  also  has  a  separate  poor  rate. 

11.  The  townships  or  hamlets  of  Upper  Swinford, 
Wollaston,  the  Lye,  and  Wollescote,  forming  part 
only  of  the  ecclesiastical  parish  of  Old  Swmford 
from  time  immemorial  previously  to  the  year  1842, 
were  together  called  "  the  parish  of  Old  Swinford," 
and  they  had  two  overseers  appointed  for  such 
townships  or  hamlets  jointly,  who  were  called  the 
overseers  of  the  poor  of  "  the  parish  of  Old  Swin- 
ford," and  one  poor  rate  used  to  be  made  by  such 
overseers  for  such  last-mentioned  four  townships 
or  hamlets,  which  jointly  supported  their  poor. 

12.  The  Stourbridge  Uniou  was  formed  in  the 


year  1836  by  an  order  of  the  Poor  Law  Com- 
missioners for  England  and  Wales,  under  the 
4  &  6  Will.  4,  c.  76,  s.  26;  and  by  such  order  the 
parishes  and  places  of  Stourbridge,  Old  Swinford, 
Cradley,  the  borough  of  Halesowen,  Illy,  Hawn, 
Hasbury,  Sutley,  the  Hill,  Catkemore,  Ridgacre, 
and  Lapal,  in  the  county  of  Worcester  and  King's 
Swinford  and  Amblecote  in  the  county  of  Stafford, 
were  formed  into  a  union  called  the  Stourbridge 
union. 

13.  In  the  year  1842  a  rule  for  a  ■numdamiw  was 
made  absolnte,  commanding  the  justices  to  appoint 
separate  overseers  for  the  township  of  WoUaston, 
in  pursuance  of  the  statute  13  &  14  Car.  2,  c.  12, 
s.  21,  which  they  did ;  and  such  separate  overseers 
have  been  annually  appointed  for  that  township, 
and  a  separate  poor  rate  has  been  since  made  for 
the  same.    In  consequence  of  the  decision  of  the 
Queen's  Bench  in  that  case,  separate  overseers 
have  since  the  year  1842  also  been  legally  and 
regularly  appointed  for   the  township  of   Upper 
Swinford,  the  township  of  Lye,  and  the  township 
of  Wollescote,  and  each  of  those  townships  has 
since   that   period   had    a    septurate    rate  made 
for  it   by    its    own    overseers.      After   separate 
overseers  had   been    appointed   in    1842,  dv  an 
order  of  the  Poor  Law  Commissioners,  dated  the 
18th  Aug.  1842,  after  reciting   their  said  order 
dated  the  19th  Sept.  1836,  formmg  under  the  pro- 
visions of  the  Act  of  4  &  5  Will.  4  the  Stourbridge 
union  aforesaid,  and  reciting  that  the  parish  of 
Old  Swinford  {foresaid  was  one  of  the  places  the 
names  of  which  were  specified  in  the  margin  of  the 
said  order,  and  that  the  same  was  still  one  of  the 
places  forming  the   said   Stourbridge  union,  and 
reciting  that  the  parish  of  Old  Swinford  comprised 
several  townships,  and  among  others  the  townships 
of  Upper  Swinford  and  Wollaston,  but  that  at  the 
date  of  the  said  order  the  poor  of  the  said  parish  of  Old 
Swinford  were  maintained  by  such  parish  as  the 
poor  of  one  parish,  but  that  since  the  date  of  the 
said  order  the  said  townships  of  Upper  Swinfordand 
Wollaston  had  been  lawfully  separated  for  the 
maintenance   of  the  poor  thereot  from  the  said 
parish  of  Old  Swinford,  and  the  other  townships 
comprised  therein,  and  that  each  of  the  townships 
of  Upper  Swinford  and  Wollaston  then  maintained 
its  own  poor  separately ;  and  also  reciting  that  by 
reason  of  such    separation    the    ratepayers    and 
owners  of  propertv  m  the  said  township  of  Upper 
Swinford  and  Wollaston  respectively  had  become 
entitled,  under  the  provisions  of  the  said  last- 
mentioned  Act,  separately  to  elect  one  guardian  st 
least  for  each  of  the  said  townships,  and  that  the 
said  townships  became  liable  to  contribute  sepa- 
rately towaros  the  common  fund  of  the  union. 

The  Poor  Law  Commissioners  did,  by  their  order 
now  in  recital,  orJer  and  direct  that  one  guardian 
of  the  poor  should  be  separately  elected  for  each  of 
the  said  townships  of  Upper  Swinford  and  Wollas- 
ton, with  the  qualification  specified  in  the  therein- 
recited  order,  wherein  the  said  union  was  founded. 

Similar  orders  were  made  by  the  Poor  Law 
Board  as  to  the  other  two  townsnips,  on  separate 
overseers  being  appointed  for  them ;  and  it  is  agroBd 
that  the  court  may  refer  to  any  order  of  the  f  oor 
Law  Board  mentioned  in  the  case. 

14.  The  whole  of  the  said  townships  or  1 
which  formerly  constituted  the  ecclesiastical  i 
of  Old  Swinford,  are  in  the  Stourbridge  nnioa. 

15.  Since  1842  there  has  been  no  place  vib 
separate  overseers  or  with  separate  poor  nlli 
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called  Old  Svrinford,  bat  there  is  still  an  csclesias- 
tical  parish  as  before  mentioned,  called  Old  S  win- 
ford,  which  is  co-extensive  with  the  township  of 
Upper  Swinford,  in  which  the  said  Samuel  Smith 
was  bom,  which  township  is  a  place  with  separate 
OTerseers  and  separate  poor  rates. 

It  was  contended  by  the  appellants  that  there 
is  no  poor  law  parish  of  Old  Swinford,  in  which  the 
paapcrs  cotild  be  legally  adjudged  to  be  settled, 
and  that  the  oi-der  in  question  was  therefore  void ; 
as  it  in  point  of  fact  aidjudged  them  to  be  settled 
in  the  parish  of  Old  Smnford,  the  only  parish  of 
that  name  being  an  ecclesiastical  parish,  and  not  a 
parish  with  overseers,  or  a  parish  for  which  a  sepa- 
rate poor  rate  is  made. 

It  was  contended  by  the  respondent,  that  for 
the  purpose  of  removal  to  the  Stourbridge  poor 
law  union,  nnder  the  Union  Chargeability  Act 
(28  &  29  Vict.  c.  79),  the  paupers  could  be  legally 
adjudged  to  be  settled  in  the  jjarish  of  Old  Swinford, 
in  the  Stourbridge  union,  or  otherwise  in  the 
Stourbridge  union  by  Tirtue  of  the  birth  settle- 
mont  of  Samuel  Smiui  in  the  township  of  Upper 
Swinford,  in  the  parish  of  Old  Swinford,  and  tnat 
the  order  was  therefore  properly  made. 

The  question  for  the  opinion  of  the  court,  was 
whether  the  justices  were  entitled  under  the  cir- 
cumstance above  stated  to  make  the  order  of  re- 
moval (either  in  its  then  present,  or  in  an  amended 
form).  If  the  court  should  answer  this  question 
in  the  afiBrmative,  the  order  was  to  be  confirmed 
with  costs ;  if  in  the  negative,  the  order  was  to 
quashed  with  costs. 

Field,  Q.  C.  (with  him  Poland)  for  the  appellants. 
— ^The  settlement  was  destroyed  by  the  destruction 
of  the  area  in  which  it  was.  Three  decisions  con- 
clude this  case :  first,  Beg.  y.  The  InhabUant$  of 
Tipton  (3  Q.  B.  215).  There  a  pauper  was  bom  a 
bastard  in  the  workhouse  of  Halesowen,  where 
her  mother  was  maintained  as  a  pauper  belonging 
to  Halesowen.  Halesowen  consisted  of  several 
townships,  maintaining  their  poor  jointly;  the 
workhonse  was  in  one  of  these ;  and  the  pauper's 
mother  was  settled  in  Halesowen  in  respect  of  a 
part  of  Halesowen,  which  was  in  another  township. 
After  the  pauper's  birth  separate  parish  officers, 
nnder  stat.  13  &  14  Car.  2,  c.  12,  s.  21,  were  ap>- 
pointed  for  each  of  the  townships,  and  thence- 
forward they  maintained  their  own  poor  separately. 
Held,  that  both  under  and  independently  of  stat. 
54  G«o.  3,  c.  170.  8.  3,  the  pauper  at  her  birth  was 
settled  in  the  parish  of  Halesowen,  but  not  in  any 
particular  township;  and  that  she  bad  not,  after 
the  separation  of  the  townships,  a  settlement  in 
the  township  in  which  the  workhouse  was :  (See 
per  Lord  Denman,  C.  J.,  delivering  the  judgment 
of  the  court  therein,  p.  219.)  The  division  of 
parishes  into  townships  separately  maintaining 
their  own  poor  was  effected  by  14  Car.  2,  c.  12  (o). 
Until  officers  are  appointed  to  relieve  the  poor  of  a 
parish,  Sus.,  a  settlement  there  does  not  come  within 

(a)  The  14  Car.  2,  o.  13,  after  reoitinff  that  oertain 
emmties,  "  by  reason  of  the  largeness  of  the  parishes 
iritbin  ue  same,"  are  unable  to  reap  the  benefit  of  43 
Eliz.  o.  2,  enacts  that  the  poor  within  every  township  or 
Tillaffe  within  the  oonntiea  aforesaid  shall  be  maintained 
within  the  several  and  respective  township  and  village 
iriierein  be,  she,  or  they  shall  inhabit,  or  was  or  were  last 
lawfully  settled,  aoaarding  to  the  intent  and  meaning  of 
this  Aot,  and  "  that  there  shall  be  yearly  chosen  and  ap- 
pointed aooordin^  to  tl^e  roles  and  direotions  in  the  said  Aot 
of  48  Elis.,  two  OT  more  overseers  of  the  poor  within  every 
<rf  the  Bud  townships  or  villages,"  Ac. 


the  definition  of  "  the  right  acquired  in  any  one  of 
the  modes  pointed  out  by  the  poor  laws  to  become 
a  recipient  of  the  benefit  of  those  laws,  in  that 
p.arish  or  place  which  provides  for  its  own  poor, 
where  the  right  has  been  last  acquired :  "  (Burn'n 
Justice,  3<>th  edit.  Tit.  Poor,  p.  316.)  In  the  case 
nlmve  cited.  Lord  Denmnn,  C.  J.,  says  (p.  222) : 
"To  sustain  the  order  of  removal  into  the  town- 
ship of  Halesowen,  we  must  hold  that  a  settle- 
ment by  birth  was  gained  equally  in  the  parish 
and  ea?h  of  the  tw^ve  townships  comprising  it, 
for  which  we  can  find  no  warrant  of  direct  autho- 
rity, or  analogy  in  the  law  of  settlement.  It  has 
been  snggested  as  a  difficulty,  that  unless  we  so 
bold,  the  parish,  by  subdivision,  will  get  rid  of 
settlements,  and  that  persons  who  would  otherwise 
hare  gained  them  may  have  none.  A  similar 
result  happened  under  circumstances  nearly  the 
converse  of  the  present  in  the  case  of  Beg. 
v.  Saighton-on-the-Hitt  (2  B.  &  Aid.  162) ; "  and 
the  learned  judge,  after  stating  the  facts  of  that 
case,  adds  that  the  necessary  efiect  of  the  decision 
of  it  was  to  leave  the  pauper  without  any  settle- 
ment at  all.  As  soon  as  the  parish  is  divided 
into  townships  under  the  statute  of  Car.  2,  all 
antecedent  settlements  disappear.  In  Beg  v.  The 
Inhabitautg  of  Hiiiinington  (o  Q.  B.  273),  the  facts 
were  as  follows — viz.,  that  part  of  the  parish  of 
Halesowen  which  lay  in  Shropshire,  consisted 
of  several  townships,  Hunnington,  O'.dbury,  and 
others,  but  maintained  its  poor  out  of  a  common 
fund  administered  by  officers  for  the  whole  of  that 
part  of  the  parish.  Afterwards,  in  obedience  to  a 
mandamng,  separate  appointments  of  overseers 
were  made  for  the  respective  townships,  and  each 
then  maintained  its  own  poor.  Before  the  sub- 
division, a  pauper  was  settled  in  the  Shropshire 
district  of  Halesowen,  by  a  hiring  and  service 
in  the  township  of  Hunningfcon ;  and  it  was  held 
that  he  was  not  therefore  removable  to  the  town- 
ship of  Hunnington  as  the  place  of  his  settlement, 
when  overseers  were  appointed  for  that  place. 
Lord  Denman,  C.J.  there  says  "  The  principle  we 
acted  upon  in  Beg.  v.  Tipton  (tup.),  must  decide 
this  case.  In  Bex  v.  Saighton-on-the-Hill  {sup.), 
this  court  decided  that  altnongh  the  settlement  in 
the  last  place  of  residence  was  extinct  by  the 
destruction  of  the  township,  that  did  not  prevent 
the  extinction  of  the  settlement  previously  ac- 
quired." [Blackbitrn,  J. — I  cannot  understand 
what  they  mean  by  the  use  of  the  word  destroyed. 
If  the  parties  liked  to  obtain  a  mandamut,  they 
could  still  have  compelled  Sai^hton-on-tho-Hill  to 
appoint  overseers.]  The  definition  of  "  parish  "  in 
Bums's  Justice  as  a  "  place  that  provides  for  its 
own  poor"  (sup.),  is  adopted  in  4  &  5  "Will.  4,  c.  76, 
s.  109,  which  declares  tnat  "  the  word  parish  shall 
be  construed  to  include  any  parish,  cit^,  borough, 
town,  township,  liberty,  precinct,  vill,  village, 
hamlet,  tithing,  chapelry,  or  any  other  place,  or 
division,  or  district  of  a  place  maintaining  its 
own  poor,  whether  parochial  or  extra  parochial." 
Then  "  parish  settlement "  must  mean  the  right  of 
a  pauper  to  the  benefit  of  the  poor  law  in  any  parish 
maintaining  its  own  poor,  and  the  right  of  the 
poor  law  authorities  to  remove  him  thither.  The 
case  first  cited  was  again  approved  of  in  Beg.  v. 
The  Inhabitants  of  Acton  18  Q.  B.  114),  and  in  Beg. 
V.  TJie  Inhabitants  of  St.  Martin,  New  Sanim 
(9  Q.  B.  245)  Lord  Denman,  C.  J.,  sajrs,  "The  re- 
sult of  the  cases  arising  upon  the  division  of  Hales- 
owen may  perhaps  be  regretted ;   but  we  had  not 
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the  power  to  create  a  Bettletnent  by  relation."  It 
is  a  well  known  doctrine  of  this  court  that  the 
law  of  settlement  should  not  be  lightly  disturbed. 
Then  the  above  cases  most  govern  the  decision  of 
the  court  in  the  present  one,  Here  the  settlement 
was  not  in  the  parish  of  Old  Swinford.  The  prin- 
ciple of  the  later  legislation  has  been  to  make  the 
jianpers  chargeable  where  found.  In  this  case 
there  is  mere  consent  of  the  litigant  parishes 
that  the  grandfather  was  bom  in  Old  Swinford. 
[CocKBURN,  C.  J. — I  quite  agree  that  the  whole 
system  of  settlement  is  based  on  false  considera- 
tions, but  that  is  beside  the  question  to-day.]  The 
Union  Chargeability  Act  1865  (28  &  29  Vict.  c.  79), 
provides  for  the  removal  of  paupers  to  the  union 
or  parish  in  which  they  shall  te  settled ;  and  sect. 
13  enacts  that,  "except  as  herein  provided,  no 
alteration  shall  be  maae  in  respect  of  the  settle- 
ment of  poor  persons  in  parishes."  The  order 
could  not  have  been  amended,  because  there  was 
no  proof  before  the  justices  that  the  pauper  was 
bom  in  Old  Swinford.  [Lush,  J. — It  is  so  found 
as  a  tact.']  The  only  amendment  which  would 
validate  the  order  is  one  which  there  is  no  power 
to  m^e,  viz.,  to  substitute  some  township  for 
the  union  of  Stourbridge. 

Jelf  {H.  MaitheiB$,  Q.C.  with  him),  for  the  re- 
spondents. —  As  to  the  last  observation,  it 
was  intended  to  submit  to  the  court  the  ques- 
tion whether  in  any  way  an  order  could  be 
made  to  fix  on  the  appellant  union  the 
charge  of  maintaining  these  paupers.  No  doubt 
the  court  would  desire  to  distinguish  if  possible 
this  case  from  those  cited.  [Blackbukn,  J. — Beg. 
y.  Munnington  seems  most  clearly  in  point.  What 
say  you  to  it  ?]  The  Stourbridge  Union  was  formed 
in  1836,  and  if  the  law  as  between  the  union  and 
the  different  parishes  constituting  it  had  been  at 
that  time  as  it  now  is,  then,  irrespective  of  any 
division  under  the  statute  of  Charles,  that  union 
would  have  been  liable.  [Blackbukn,  J. — But 
union  chargeabiUty  did  not  then  exist.]  If  the  Union 
ChargeabiUty  Act  had  come  into  operation  simul- 
taneously with  the  separation,  thcni  Beg.  v.  Hun- 
nington  (tvp.)  would  not  have  been  decided  as  it 
was ;  the  raiio  decidendi  of  that  case  probably  being 
that  it  was  a  necessary  application  of  the  law  of 
settlements  to  hold  thcU;  whereas  a  liability  distri- 
buted over  an  area  had  been  incurred,  it  would  be 
a  hardship  to  load  any  one  of  those  townships  with 
the  burdens,  because  before  that  the  parish  would 
have  borne  the  burdens  evenly.  Now  an  order 
made  under  the  Union  Chargeability  Act  really  has 
an  operation  to  distribute  over  the  whole  union 
the  burden  of  any  pauper  bom.  [Biackbubn,  J. — 
But  can  it  be,  that  if  ne  had  not  been  removeable 
to  any  place  before  the  Union  Chargeability  Act 
received  the  royal  assent,  he  would  be  removeable 
the  day  after  P]  At  least  the  settlement  is  not 
available.  The  argument  contra,  on  the  statute  of 
Car.  2,  ^ows  the  real  ground  upon  which  the 
decisions  rest,  viz.  that  there  was  not  machinery 
to  properly  carry  out  the  law  of  settlement.  It  is 
conceded  by  the  appellants,  that  if  there  had  be^i 
officers  to  provide  tor  the  poor,  the  settlement  might 
have  been  made  available.  [Blackbubn,  J. — Lord 
Campbell,  C.J.  does  not  say  so ;  while  Lord  Den- 
man,  C.J.,  and  the  rest  of  the  court  do  not  ex- 
pressly say  so,  although  they  do  gdve  reasons  which 
appear  to  me  eq^tudly  unsoum.]  It  was  only 
necessary  to  decide  in  those  cases  that  each 
particular   settlemeat   then   brought   into  ques- 


tion was  not  available.  Anything  said  bCTond 
that  was  extra-judicial.  In  Beg.  v.  The  InAoU- 
tantt  of  St.  Martin  New  Sarum  (««p.),  a  pauper 
gained  a  settlement  in  parish  J.  Ah^wards,  by 
Act  of  Parliament  J.  was  united,  for  all  but  for 
ecclesiastical  purposes,  with  parish  B.  by  the  title 
of  the  United  Parishes  of  J.  and  B.,  and  it  was 
held  that  the  pauper  was  settled  in  the  united 
parishes.  [Mkliob,  J. — That  is,  of  course,  the 
converse  case.  They  were  united,  and  the  burthen 
of  each  parish  still  remained.]  The  principle  is 
the  same.  If  the  effect  of  the  area  being  destroyed 
is  to  destroy  the  settlement,  then,  as  in  the  otner 
cases,  the  settlement  would  be  gone,  and  it  was 
only  by  a  fair  interpretation  of  the  poor  laws 
the  court  was  able  to  say  there  was  a  settlement 
available  against  the  united  parishes.  The  counsel 
in  the  last  named  case  for  the  respondents  was 
arguing  thus :  "  Here  the  parish  officers  of  the 
whole  are  parish  officers  for  each  part;  though 
the  converse  would  not  be  true,"  when  he  was 
stopped  by  the  court,  which  shows  that  the  point 
as  to  maclunery  was  brought  forward.  Although 
the  settlement  in  Upper  Swinford  may  not  he 
available,  yet  there  may  be  a  settlement  available 
in  the  parish  of  Old  Svnnford.  [Cockbubn,  J. — If 
you  cannot  show  a  settlement  within  "  a  parish" 
you  cannot  come  within  the  2nd  section  of  28  &  29 
Vict.  c.  79,  that  presupposes  a  settlement  in  a 
parish.  Now  here  there  is  no  settlement  in  the 
parish.  The  person  must  be  settled  in  some  place 
in  the  union.]  He  may  be  said  to  be  settled  in  the 
old  parish.  [Cockbtibn,  C.  J. — But  that  has  ceased 
to  exist.]     See  paragr^hs  12  and  13  of  the  case. 

CocKBUBN,  C.J. — The  only  satisfaction  we  can 
have  in  deciding  this  case  is  the  melancholy  one 
of  feeling  that  if  we  are  wrong  our  illustrious 

?redeoe8sors  were  equally  liable  to  error;  and 
never  felt  more  sure  that-  they  were  wrong 
than  I  do  in  the  present  instance,  for  I  cannot 
think  that  by  the  14  Car.  2,  c.  12,  s.  21,  it  was 
intended  to  curtail  and  abridge  the  (^>eration  of 
the  statute  of  Elizabeth.  The  three  cases  cited 
are  all  directly  in  point,  more  especially  that  of 
Beg.  v.  Hunnington,  and  cannot  be  distuiguisbed 
from  the  present  one.  They  decided  that  the 
effect  of  altering  a  parish  by  subdividing  it  into 
townships  separately  maintaining  their  own  poor, 
was  to  annihilate  settlements  within  the  original 
area.  I  think  that  what  has  been  said  in  the 
farmer  cases  equally  applies  to  the  one  before  us, 
and  that  the  courts  having  originally  gone  wrong 
in  their  ruling,  we  must  not  produce  such  un- 
certainty in  the  decisions  on  the  prinraples  appli- 
cable to  poor  law  settlements  as  we  should  do 
if  we  were  now  to  depart  from  the  authorities  cited, 
and  that  we  must  abide  by  them,  more  especially 
as  in  this  case,  I  am  h^py  to  say,  our  so  doing 
will  not  be  productive  of  any  great  hardship — 
none  at  all,  indeed,  to  the  pauper — and  as  re^urds 
the  parishes,  if  the  state  of  the  law  works  oi^nirly 
in  one  case,  yet,  in  another,  the  same  decisions 
Toajv  be  in  their  &vour. 

Blackbchn,  J. — I  am  entirely  of  the  same 
opinion.  Wo  find  that  from  Beg.  v.  Tipton  (re- 
ported in  3  Q.  B.  219)  to  Beg.  v.  St.  Marttn't,  Neto 
Sarrnn  (in  9  Q.  B.  249),  on  four  occasions  when  the 
present  question  has  come  before  the  court  the 
judges  have  always  held  aooording  to  the  decision 
in  &B  present  case.  I  ouite  agree  with  my  Lord 
that  they  were  originally  mistaken ;  but  I_  also 
think  we  ought  not  lightly  to  upset  their  judg- 
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menta.  I  eaj  that  for  this  reason,  tiz.,  that  when 
a  case  does  not  go  to  a  court  of  appeal  and 
ire  are  qnite  sore  tnat  there  has  been  a  mistake, 
•we  are  not  bound  to  follow  on  in  error,  but  when 
the  matter  is  not  an  important  point  affecting 
people  in  general,  then  communis  error  facii  jus  is 
a  maxim  which  we  should  apply,  unless  we  see 
distinctbf  that  the  decided  cases  were  founded  in 
mistake,  and  that  the  reversal  of  them  would  be 
the  g;reater  benefit  though  unsettling  the  law. 

llfxLLOB,  J. — ^I  am  of  the  same  opinion.  If  the 
cases  in  question  had  been  recent  we  should  pro- 
bably have  felt  ourselves  at  liberty  to  have  said  the 
court  was  wrong ;  but  the  first  of  the  decisions  we 
are  now  acting  upon  was  pronounced  so  long  ago, 
and  has  been  followed  by  such  a  series  of  cases,  that 
I  think  we  should  not  disturb  it. 

Lush,  J. — I  am  of  the  same  opinion.  I  think 
this  is  one  of  those  question!  wnere  it  is  much 
more  important  that  the  law  should  be  settled  than 
to  discuss  how  it  ought  to  have  been  settled. 

Judgment  for  the  appellants. 

Attorneys  for  the  appellants,  Gregory  and  Co., 
agents  for  Barnard  and  King,  Stourbridge. 

Attorneys  for  the  respondents,  Taylor  and  Lake, 
agents  for  N.  Bearvroft,  Droitwich. 


Jtme  2  and  6 ;  July  6. 

POLLASS   AND  ANOIHXB  V.  TmC  BaKK  OT  EnSLAITD. 

Jjocdl  euHo/m  of  hankers — BiU  ofeiKhomge — Provi- 
sional payment — Accounts — Mistake — Correction 
of  errors  at  day  end. 

Theplaintiffs,  customers  ofdefendcmts'  Branch  Bank 
of  Englamd  at  NewcaJstle-vpon-Tyne,  paid  in  to 
^  dqfendcmie  a  bill  of  exchange  accepted  by  H., 
iehieh  th«  drfondant  discounted,  placing  the 
amount,  less  diaoowU,  to  the  credit  of  the  plain- 
tiffs  in  (heir  hooks. 

On  th«  morning  of  the  day  {he  hiU  fell  due  the 
defendants'  derk  took  it  to  the  banking  house  kepi 
by  L.  and  Co.,  where  it  was  payable,  for  the  pur- 
pose of  ascertairnng,  according  to  the  practice 
among  the  bankers  at  Neweaetle,  whether  it  was  in 
order  for  payment  and  would  be  paid.  Upon 
preeetiiation,  the  hill  was,  in  accordance  with 
the  ahvm-nUmtioned  practice,  marked  by  L.  and 
Co.  for  payment,  and  a  credit  iwte  was  given 
indicating  thai  it,  with  other  moneys,  was  in  order 
forpaymeni  and  would  he  paiid.  At  2  p.m.  the 
defendamlt'  derk  took  all  the  cheques  drawn  on  L. 
and  Co.  to  the  bank  of  the  latter,  together  with  the 
gaid  credit  note,  whidt  was  admitted  into  the  tottd 
amount,  and  a  cheque  upon  the  Branch  Bank  of 
England  was  handed  by  L.  and  Co.  to  the  derk 
for  the  balance  due  to  the  defendants.  The  New- 
eattle  banks  elote  to  the  pubUe  ai  3  p.m.,  but  the 
defendants'  bank  keeps  open  until  ^ p.m.  for  the 
other  bankers  only  to  attend  there  during  those 
hours  for  the  purpose  of  having  the  dau's  accounts 
between  them  and  the  Branch  Bank  investigated, 
tmd  of  rectifying  any  mistakes  and  errors  of  any 
kind  that  may  have  arisen  in  the  course  of  the 
day,  and  of  finding  and  stating  final  balances 
between  them.  AH  mistakes  and  errors  made  in 
the  course  of  the  day  are  subject  to  correction 
during  fftat  tnvesligaHon. 

At  Z.20p.m.  on  the  day  in  question,  L.  and  Co.  dis- 
covered that  H.  had  stopped  payment.  They  sent 
to  the  defmdante,  dedaiid  thai  the  bid  had  been 
paid  by  error,  and  requested  them  to  take  it  back. 


This  the  latter  did  under  protest,  reserving  their 
rights. 

The  amount  of  the  biU  had  tlten  been  placed  to  the 
debit  of  L.  and  Co.  in  the  hanking  account  kept 
by  them  ai  the  brantk  bank.  The  defendants 
{^erwards  treated  the  biU  a»  dishonoured,  and 
passed  ilie  amount  thereof  to  the  debit  of  the  plain- 
tiffs' accotmi.     On  a  special  ease, — 

Held,  that  as  the  defendants  failed  to  show  that  the 
giving  of  the  cheque  by  L.  and  Co.  for  the  biU  of 
exchange  was  a  mere  provisional  transaction 
subject  to  reelijieaiion  (U  the  end  of  the  day,  the 
plaintiff  was  entitled  to  have  credit  with  the  defen- 
dants for  the  amount  of  the  biU. 

This  was  a  special  case  stated  by  consent. 

1.  The  plaintiffs  are  com  merchants  carrying  on 
business  in  partnership  at  Newcastle-upon-Tyne. 

2.  The  defendants  have  a  branch  bank  at  New- 
castle-upon-Tyne. 

3.  The  plaintiffs  in  the  month  of  Dec.  1867  had  for 
some  years  kept  a  banking  account  with  the  defen- 
dants as  customers  at  the  branch  bank. 

4.  Messrs.  Hopper  and  Son  are  millers  carrjdng 
on  business  at  Gateshead,  and  in  Dec.  1867  kept  a 
banking  account  with  Messrs.  Lambton  and  Ca, 
bankers,  at  Newcastle-upon-Tyne. 

5.  On  the  30th  Jan.  1868  the  branch  bank  of  the 
Bank  of  England  at  Newcastle  discoonted  for  the 
plaintiffs  as  such  customers  a  bUl  of  exchange  for 
219{.  158.,  drawn  by  the  pluntiffs  upon  Atessrs. 
Hopper,  and  payable  to  the  plaintiffs'  order,  and 
accepted  by  Messrs.  Hopper  and  indorsed  by  the 
plaintiffs ;  and  the  amount  of  the  bill  less  the 
charge  of  7«.  7d.  for  discount,  was  placed  by  the 
defendants  to  the  credit  of  the  plaintiffs  in  their 
banking  account. 

6.  M^srs.  Lambton  and  other  bankers  in  New- 
castle keep  accounts  with  the  branch  bank  of  the 
Bank  of  England  at  Newcastle,  and  it  has  been  the 
practice  of  Messrs.  Lambton  and  the  other  bankers 
to  send  in,  about  one  p.m.  each  day,  to  the  branch 
bank  of  the  Bank  of  England  all  cheques  that  have 
been  delivered  to  them  by  their  customers  and 
drawn  upon  one  of  the  other  bankers  at  Newcastle ; 
and  these  cheques  are  presented  by  the  branch 
Bank  of  England,  about  two  o'clock,  to  the 
drawees,  the  total  amount  ascertained,  and  a 
cheque  upon  the  branch  Bank  of  England  given  by 
the  drawees  for  the  amount,  which  is  then  placed 
to  the  debit  of  their  account  with  the  branch  Bank 
of  England. 

7.  It  is  the  practice  amongst  these  bankers  at 
Newcastle,  when  one  banker  holds  a  bill  of  ex- 
change which  is  payable  at  another  banker's,  to 
present  it  early  in  the  day  at  the  bank  where  it  is 
payable,  for  the  purpose  of  ascertaining  whether 
it  is  in  mrler  for  payment  and  will  be  paid; 
and  if  the  bill  is  in  order  and  will  be  paid,  it  is  the 
practice  for  the  banker  at  whose  bank  it  is  payable 
to  initial  or  mark  it,  and  return  it  to  the  banker 
who  holds  it,  who  then  hands  it  over  with  the 
cheques  in  the  manner  above  mentioned  to  the 
defendants'  branch  bank,  for  collection  in  the  same 
way  as  the  cheques ;  and  when  the  defendants' 
branch  bank  are  themselves  the  holders  of  a  bill 
they  present  it  in  the  same  way  earlier  in  the 
morning,  in  order  to  see  that  it  is  in  order  for  pay- 
ment, and  whether  it  will  be  paid  ;  and  if  it  is  m 
order,  and  will  be  paid,  it  is  left  with  the  banker 
upon  whom  it  is  drawn,  and  a  credit-note  is  re- 
ceived in  exchange,  and  afterwards,  upon  the  pre- 
sentment of  the  cheques  in  the  manner  above 
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.stated,  this  credit-note  is  admitted  into  the  calcu- 
lation, and  forms  part  of  the  sum  for  which  the 
cheque  is  given. 

8.  On  the  morning  of  the  day  upon  which  it 
became  due,  viz.,  the  •24th  Feb.,  the  bill  for 
219{.  15«.  was  taken  by  a  clerk  of  the  branch  Bank  of 
England,  in  accordance  with  the  usual  practice,  to 
the  banking  house  of  Messrs.  Lambton ;  and,  upon 
presentation,  the  bill  was,  in  accordance  with  the 
above-mentioned  practice,  marked  by  the  Messrs. 
Lambton  for  payment,  and  a  credit-note  was  given, 
indicating  that  it,  with  other  moneys,  was  in  order 
for  payment  and  would  be  paid,  of  which  the  fol- 
lowing is  a  copy : 

Credit  Branch  Bonk,  Newcastle  spon-Tyne,  Feb.  24, 1868. 
Exchange  accoant 
487!  16».  lOd.  4671.  I64.  lOd. 

For  Lambton  and  Co. 
(Signed)    Thos.  Johkson. 

9.  Upon  the  afternoon  of  the  same  day,  about 
two  p.m.,  the  clerk  of  the  branch  Bank  of  England 
took  all  the  cheques  drawn  on  Messrs.  Lambton  to 
their  bank,  together  with  the  said  credit-note, 
which  was  admitted  into  the  total  amount,  and  a 
cheque  upon  the  branch  bank  was  handed  by 
Messrs.  Lambton  to  the  clerk  for  the  amount  of 
the  balance  due  to  the  defendants. 

10.  The  banks  of  Newcastle  close  to  the  public 
at  three  o'clock  p.m.  For  the  purpose  of  business 
between  the  branch  bank  and  tne  bankers  of  New- 
castle who  keep  accounts  with  them,  the  branch 
bank  keeps  open  after  that  hour,  and  until  about 
four  o'clock,  when  it  closes  for  the  day.  It  is  the 
practice,  and  was  so  for  many  years  before  1867, 
for  those  bankers  to  attend  at  the  branch  bank  be- 
tween those  hours  for  the  purpose  of  having  the 
day's  accounts  between  them  and  the  branch  bank 
investigated,  and  of  rectifying  any  mistakes  and 
errors  of  any  kind  that  may  nave  arisen  in  the 
course  of  the  day,  and  of  finding  and  striking  the 
final  balances  between  them.  All  mistakes  and 
errors  made  in  the  course  of  the  day  are  i  nbject  to 
correction  during  that  investigation. 

11.  After  the  closing  of  Messrs.  Lambton's  bank 
on  the  said  24th  Feb.,  the  clerk  who  had  ^ven  the 
credit  note,  including  the  said  bill,  was  informed 
by  their  ledger  keeper  of  that  of  which  he  was  not 
aware  at  the  time,  namely,  that  Messrs.  Hopper,  at 
the  time  the  said  bill  was  presented,  had  only  a 
credit  balance  of  302.,  and  the  further  fact  was  also 
for  the  first  time  ascertained  that,  at  the  same 
time,  Messrs.  Hopper  had  stopped  payment. 
"ThereuTOn  Messrs.  Lambton's  out-teller  at  once 

Sroceeded,  at  3.30  p.m.,  to  the  branch  Bonk  of 
ngland,  and  declared  that  the  said  bill  of  ex- 
change had  been  paid  by  Messrs.  Lambton  in 
error,  and  requested  the  branch  bank  to  take  back 
the  bill.  The  branch  bank,  however,  declined  to 
take  back  the  bill  unconditionally,  but  expressed 
their  willingness  to  take  it  hock  under  protest,  and 
with  a  reservation  of  any  right  they  might  have 
acquired  under  the  circumstances,  and,  thereupon, 
the  bill  was  returned  to  and  received  by  tnem 
under  protest. 

12.  At  the  time  when  the  ont-teller  requested 
the  branch  bank  to  take  back  the  \>ill,  the  amount 
thereof  had  already  been  placed  to  the  debit  of 
Messrs.  Lambton,  in  the  banking  accoant  kept  by 
Messrs.  Lambton  at  the  branch  bank.  [Items  of 
account  set  out,  the  balance  being  in  Messrs. 
lAmbton's  favour.] 

15.  If  the  true  state  of  facts  had  been  known  by 


Messrs.  Lambton's  cashier  at  the  time  of  the 
marking  of  the  bill,  it  would  not  have  been 
marked,  nor  would  a  credit  note  have  been  given 
in  exchange  for  it ;  and  when  the  cheque  wu 
given  at  about  two  o'clock  it  would  not  have  been 

S'ven  if  the  true  state  of  facts  had  been  known, 
the  mistake  had  been  discovered  at  any  earlier 
period  of  the  day,  the  plaintiffs  would  have  been  in 
no  better  position. 

16.  The  plaintiffs  were  in  good  credit  with  the 
defendants  at  the  time,  and  Lad  a  balance  in  the 
defendants'  hands  far  exceeding  the  amount  of  the 
bill ;  and  the  defendants,  in  making  up  their 
accounts  with  the  plaintiffs  to  the  close  of  the  said 
24th  Feb.,  treated  the  bill  as  having  been  dis- 
honoured, itnd  passed  the  amount  thereof  to  the 
debit  of  the  plaintiffs'  account  in  precisely  the 
same  manner  as  if  the  bill  had  been  refused  pay- 
ment when  presented ;  and  the  defendant  also 
gave  the  plaintiffs  due  notice  of  dishonour. 

17.  Neither  the  defendants  nor  the  plaintiffs 
sustained  any  damage  or  prejudice  by  reason  of 
the  mistake  of  Messrs.  Lambton.  The  question 
for  the  opinion  of  the  court  was,   whether  the 

Slaintiffs  were  entitled  to  have  credit  with  the 
efendants  for  the  amount  of  the  bill  of  exchange. 
Juite  2. — Quain,  Q.C.  (Lewera  with  him)  for  the 
plaintiffs. — If  Lambton  and  Co.  had  paid  this  bill 
with  cash  in  the  morning,  or  at  two  o  clock,  could 
they  have  recovered  it  backP  Messrs.  Pollard  and 
Co.,  instead  of  taking  cash,  refrain  from  doing  bo, 
and  take  a  credit  note.  [Lush,  J. — All  the  trans- 
action seems  to  be  conditional  until  four  o'clock.] 
The  Bank  of  England  bought  this  bill  of  exchange, 
and  is  therefore  entitled  to  have  it  dischor^ 
just  as  a  stranger  would  be.  In  Chainben  v. 
Millar  (32  L.  J.  30,  C.  P.),  the  plaintiff"  presented 
a  cheque  at  a  bank,  which  the  cashier  of  the  defen- 
dants (the  bankers)  took,  and  gave  the  plaintiff 
in  return  notes  and  gold.  Whilst  the  plaintiff 
was  counting  the  notes,  one  of  the  defendants) 
having  discovered  that  the  drawer  of  the  ch<|Q|>B 
had  no  assets,  demanded  the  money  back.  The 
plaintiff  refused  to  g^ve  it  up,  and  tne  defendant 
thereupon  took  it  by  force.  Held,  in  on  action  by 
A.  of  assault  and  trespass,  that  he  was  entitled  to 
recover;  that  the  transfer  of  the  money  was  com- 
plete ;  that  as  between  the  plaintiff  and  the  defen- 
dants there  was  no  mistake  at  all,  the  misti&e 
being  between  the  defendants  and  their  customer ; 
and  that  the  defendants,  therefore,  could  not  have 
recovered  back  the  money  ftom  the  plaintiff  in  an 
action  for  money  had  and  received.  [Blackburs, 
J. — A  case  of  very  similar  kind  was  tried  before 
me ;  and  I  remember  Crompton,  J.,  afterwards 
deliverinjB;  judgment  concisely  nponit  in  these  feV 
words,  viz.,  "  The  question  is  wnether  n^ligenoe 
is  mistake  in  fact.  ]  It  has  been  decided  that 
legal  presentment  must  be  made  within  banking 
hours.  [Blackbttkn,  J. — Surely  that  cannot  bej 
the  practice  of  the  clearing  houses  is  the  some,  is 
it  not  P]  It  is  not.  The  cheque  was  never  pre- 
sented, and,  therefore,  never  dishonoured.  Tha 
bank  closed  at  three  p.  m.  [Cockbukn,  J.— It  is  not 
because  you  shut  the  door  to  regular  customers 
that  a  cheque  brought  to  yon  after  banking  honn 
is  not  presented.  Suppose  the  bonk  says,  "We 
will  close  our  doors,  but  will  pay  cheques  until  five 
o'clock.  Blackbxjkn,  J. — Sach  an  arrangement  i« 
made  for  the  banker's  benefit.]  In  Byles  on  Bilbi 
9th  edit.,  p.  204,  the  learned  author  says, "  Present- 
ment for  payment  should  be  made  during  tbs 
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usual  honrs  of  business,  and,  if  at  a  banker's 
within  banking  honrs."  [Cockbubs,  C.J. — That 
mnst  be  taken  with  reference  to  the  context.] 
Banking  honrs  mean  hoars  in  which  the  bank  will 
honour  it.  [Blackbukn,  J. — I  am  not  aware  that 
presentment  to  the  banlier  after  business  hours  is 
not  good;  and  if  he  leaves  his  door  open  after 
banking  hours  no  doubt  the  instrument  is  pre- 
sented to  him.  The  point  here  is,  was  that  bill  of 
exchange  honoured  by  payment  at  any  time  during 
that  dayp]  The  facts  in  OiUard  v.  Wiw  and  others 
(5  B.  &  C.  134),  were  as  follows.  A.  on  the  18th  March, 
1824,  paid  into  the  Totness  County  Bank  a  (quantity 
of  notes  of  a  iMUik  at  Dartmouth,  to  bear  interest 
from  that  day.  The  Totness  bankers  sent  the 
notes  early  on  the  following  morning  to  the  Dart- 
mouth bank.  Upon  the  receipt  of  them  there, 
the  latter,  according  to  their  usual  coarse 
of  dealing  with  the  Totness  bankers,  gave  them 
credit  in  account  for  the  amoiint  of  the  notes. 
The  coarse  of  business  between  the  two  banks 
was,  that  if  the  Totness  bank  received  notes  of  the 
Dartmouth  bank,  they  sent  the  notes  next  morn- 
ing to  the  Dartmouth  bank.  If  the  Dartmouth 
bank  received  notes  of  the  Totness  bank,  they,  at  the 
close  of  the  business  of  the  day,  sent  them  to  the 
Totness  hassSs..  If  the  balance  of  the  day  was  in 
favour  of  either  bank,  the  amount  was  paid  by  a 
bill  upon  their  respective  agents  in  London.  The 
Dartmouth  bank  continued  to  i»y  their  notes 
until  the  evening  of  the  19th,  and  it  was  held  that 
as  between  A.  and  the  Totness  bankers,  the  taking 
of  credit  in  account  for  the  amount  of  the  Dart- 
month  notes,  was  equivalent  to  payment  to  the 
Totness  bankers,  and  therefore  that  A.  was  entitled 
to  recover  the  amount  from  them.  Now  here, 
what  occurred  at  nine,  taken  in  conjunction  with 
what  occorred  at  two  o'clock,  comes  to  this,  viz., 
at  nine  there  is  no  dishonour,  becaose  the 
credit  note  is  given,  and  they  are  entitled  to  take 
credit  in  the  account ;  at  two,  the  credit  note  is 
brought,  and  the  account  is  ac^usted,  and  the  de- 
fendants get  a  cheque  on  their  own  bank.  They 
take  that  cheque  back  and  debit  Lambton  and  Co. 
with  the  amount.  OiUard  v.  Wise  (sup.),  is  con- 
clusive there ;  Bayley,  J.  says  (p.  139) :  "  I  am  of 
opinion  that,  as  between  the  Totness  bank  and  the 
plaintiff,  the  taking  of  that  credit  must  be  con- 
sidered as  payment.  If  the  notes  had  been  pre- 
sented by  any  other  person  employed  by  the  de- 
fendants as  agents,  he  might  have  had  money  for 
them.  The  Totness  bankers,  by  making  the  Dart- 
mouth bankers  their  agents,  and  authorising  them 
to  give  credit  in  account  for  the  notes,  instead  of 
paying  the  amount  of  them  immediately,  must  be 
taken  to  have  consented  that  that  credit  g^iven  to 
them  by  the  Dartmouth  bankers,  should  be  equiva- 
lent to  that  payment  which  would  have  taken  place 
if  any  third  person  employed  by  them  had  pre- 
sented the  notes  for  payment ;"  and  Holroyd,  J. 
expresses  himself  in  even  stronger  terms,  saying, 
"The  defendants,  instead  of  sending  a  clerk  to 
receive  cash  for  the  notes,  sent  them  to  the  persons 
who  ought  to  have  paid  them ;  but  they  sent  them 
not  for  the  purpose  of  being  paid  in  money,  but  of 
being  placed  to  their  credit  on  account.  When 
that  credit  was  given,  the  legal  effect  was  the  same 
as  if  the  notes  nad  been  paid  to  them  in  money, 
and  the  Dartmouth  bankers  had  agreed  to  hold 
that  money  to  the  nse  of  the  Totness  Bank."  In 
Warwick  v.  Rogers  (5  M.  &  G.  340),  where 
under    somewhat    siniilar  circnmstances   a   bill 


was  merely  cancelled  by  mistake  of  the  bankers  to 
whom  it  was  presented,  it  was  hold,  that  the  duty 
cast  upon  the  bankers  was  no  more  than  to  take 
due  care  of  the  bill,  and  if  they  did  not  ohoose  to 
pay  it,  to  return  it  uncancelled,  unless  it  had  been 
cancelled  by  mistake,  and  in  no  case  to  indicate  the 
same  by  writing  on  the  bill  as  they  had  done.  But 
the  vast  distinction  between  that  and  the  present 
case  is,  that  here  not  only  was  the  bill  cancelled  in 
the  morning,  but  a  cheque  was  actually  given  for 
the  amount — a  good  cheque  on  the  Baak  of 
England — the  best  that  could  be  given.  [Black- 
burn, J. — ^Is  not  the  whole  question  this — viz., 
whether  by  the  usage  and  custom  of  the  bank  of 
Newcastle,  as  found  in  the  case,  the  transaction 
amounted  to  such  a  conditional  appropriation  as 
that  if  the  order  were  not  countermanded  the 
money  would  be  put  to  the  account  P]  Par.  10  of 
the  special  case  does  not  amount  to  that.  [Lusii,  J. 
— ^The  language  used  therein  is  strong.  "  Any 
mistakes  and  errors  of  any  kind  that  may  have 
arisen  in  the  course  of  the  day"  are  rectified 
between  3  and  4  p.m.]  In  Aiken  v.  Short  (27  L.  T. 
Rep.  188 ;  1  H.  &  N.  214)  the  defendant's  testator 
Short  had  a  claim  on  Carter — a  bond — and  a  secu- 
rity on  property  which  Carterafterwards  mortgaged 
to  the  bank.  The  defendant,  who  was  executrix  of 
Short,  applied  to  Carter  for  pajrment.  He  referred 
her  to  the  bank  who  paid  the  debt  to  get  out  of 
what  they  deemed  to  be  a  charge  affecting  their 
interest.  It  turned  out  that  the  defendant  had  no 
title.  Held,  that  the  bank  could  not  recover  back  the 
money  as  having  been  paid  under  a  mistake  of  fact. 
Pollock,  C.  B.,  saying,  "  They  should  have  taken 
care  not  to  have  paid  over  the  money  to  get  a 
valueless  security ;  but  the  defendant  has  nothing 
to  do  with  their  mistake ;"  and  Bramwell,  B.,  "  In 
order  to  entitle  a  person  to  recover  back  money 
paid  under  a  mistake  of  fact,  the  mistake  must  be 
as  to  a  fact  which,  if  true,  would  make  the  person 
paying  liable  to  pay  the  money ;  not  where,  if  true, 
it  would  merely  make  it  desirable  that  he  should 
pay  the  money."  And  see  also  per  Wilhams,  J. 
in  Chambers  v.  Millar  (sup.).  This  was  not  a  mis- 
take within  the  terms  of  par.  10  of  the  case. 
The  other  side  must  go  the  length  of  arguing  that 
if  the  bill  had  been  paid  in  cash  in  the  morning, 
Lambton  and  Co.  might  have  come  at  half-past 
three  o'clock  in  the  afternoon  and  have  asked  for 
the  money  to  be  repaid. 

Watkin  Williams  for  the  defendant. — The  ques 
tion  is  of  consequence  to  bankers,  as  if  the  Bank 
of  England  be  wrong  in  this  case  a  stop  will  in 
effect  oe  put  to  the  clearance  system  throughout 
the  country.  It  is  important  to  bear  in  mind  the 
relations  between  the  plaintiffs  and  defendants. 
The  plaintiffs  are  customers  of  the  Bank  of  Eng- 
land. They  discount  the  bill  with  their  own 
bankers.  The  Bank  of  England  has  then  a  double 
capacity,  being  holders  of  the  bill  and  bankers  of 
the  plaintiffs.  They  are  also  bankers  of  the  bank 
where  the  bill  is  made  payable.  Moreover  the 
Bank  of  England  works  the  clearance  system  at 
Newcastle.  First,  clearly  the  plaintiffs  had  no 
right  to  require  the  bank  to  present  this  bill  the 
first  thing  in  the  morning,  but  the  Bank  of  Eng- 
land had  a  right  to  do  so,  and  also  to  demand  pay- 
ment in  the  morning  if  they  chose.  If  they  had 
Eressed  for  cash  then  the  oubble  would  at  once 
ave  burst.  The  transaction  was  a  provisional  one. 
But,  assuming  that  Lambton  and  Co.  would  hav* 
paid  this  bill,  the  plaintiff  is  in  no  wise  prejudiced. 
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"Why  should  he  have  any  advantage  ?  He  had  no 
legal  right  to  know  what  had  happened  to  the  bill 
of  exchange  until  after  four  o  clock,  and  was 
bound  to  wait  until  the  end  of  the  day.  [Black- 
BiTBN,  J. — It  is  laid  down  in  Byles  on  BUla  that 
"  The  acceptor  of  a  bill  .  .  .  should  pay  it  on  de- 
mand made,  at  any  time  within  business  hours,  on 
the  day  it  falls  due.  And  if  it  be  not  paid 
on  such  demand,  the  holder  may  instantly 
treat  it  as  dishonoured."  —  9th  ed.  216.] — 
An  absolute  refusal  would,  no  doubt,  amount  to 
dishonour,  but  if  the  person  to  whom  the  bill  was 
presented  said  merely,  "wait  an  hour  or  two," 
there  would  be  no  dishonour.  It  would  be  pre- 
sented again.  And  a  bill  of  exdiange  is  not  dis- 
honoured until  the  expiration  of  the  last  hour. 
The  object  of  the  meeting  of  the  clerks  of  the 
different  banks  after  the  closing  of  the  doors  is 
not  to  rectify  mere  mistakes  in  figures,  but  to 
rectify  all  kinds  of  mistakes  committed  during  the 
day.  Otherwise  the  consequence  would  be  that 
the  clerks,  before  they  could  give  mutual  credit  for 
sums,  would  have  to  go  back  to  their  respective 
banks  to  see  how  accounts  stood;  whereas  they 
do  not  profess  to  go  into  accounts,  but  only  to  see 
that  the  instrument  is  an  evidently  regular  nego- 
tiable instrument.  No  one  is  pre]udiced  by  the 
mode  of  operation  adopted.  The  money  would  not 
have  been  paid  had  it  not  been  for  that  convenient 
provisional  arrangement.  "  Mistakes  and  errors 
of  any  kind'"  are  the  words  used  in  par.  10,  which 
surely  include  the  present  mistake.  [Cockbukn, 
C.J. — Was  it  an  error  ?  Was  it  not  rather  that 
the  bank  thought  that  the  customer  was  solvent, 
and,  therefore,  abstained  from  inquiry  P]  The 
transaction  was  not  like  the  payment  of  money 
under  a  mistake  of  fact,  but  merely  a  hurried  pro- 
visional payment  for  the  convenience  of  business. 
If  communicated  to  the  customer  the  effect  might 
be  altered.  But  here  the  first  thing  he  knows  is 
that  the  bill  is  dishonoured.  The  baWces  are  not 
finally  acynsted  until  the  end  of -the  day.  Here 
was  such  an  error  or  mistake  as  would  be  subject 
to  correction  during  the  investigation  in  the  even- 
ing within  the  terms  of  par.  10  : 
Warwick  t.  Rogers  (fup.) 

Quain,  Q.C.,  in  reply. 

Cur.  adv.  vult. 

July  6. — Blackburn,  J.,  delivered  the  judgmmt 
of  the  court  (a).  In  this  case  the  plaintiffs  were 
drawers  of  a  bill  of  exchange,  accepted  payable  at 
Lambton  and  Co.,  bankers,  Kewcastle.  The  bill 
had  been  discounted  by  the  Newcastle  branch  of 
the  Bank  of  England ;  and  the  question  raised  is, 
whether  the  Bank  of  England  are  entitled  to  debit 
the  plaintiff  with  the  amount  as  being  a  dis- 
honoured bill ;  and  that  depends  upon  the  further 
question  whether  what  took  place  at  Newcastle 
amounted  to  pajrment  of  the  bill  by  Lambton  and 
Go.  to  the  de^idants,  or  was  merely  an  expression 
of  an  intention  to  pay  the  bill  revocable  and  re- 
voked. Bankers  in  London,  for  the  sake  of 
economy  of  cash  payments,  have  established  a 
clearing  house,  the  details  of  the  practice  of  which 
(so  far  at  least  as  was  material  to  the  point  then  in 
question)  are  stated  in  the  special  verdict  in 
Warwick  v.  Rogers  (5  M.  &  Gr.  340).  The  number 
of  bankers  and  the  quantity  of  business  in  New- 
castle are  far  less  than  in  London,  and  apparently 
are  not  sufficient  to  make  it  worth  their  while  to 

(a)  Clookbnxn,  CJ.,  Blaokbnm,  Mellor,  and  Lash,  JJ. 


have  such  an  elaborate  arrangement ;  but  raany  of 
the  objects  of  the  clearing  house  are  effected  by  an 
arrangement  (described  m  the  case)  by  which  aQ 
the  Newcastle  bankers  have  accounts  at  the  branch 
Bank  of  England  there,  and  use  it  as  the  means  of 
making  all  payments  between  each  other.    The 
case  is  not  very  lucidly  stated,  and  there  was  some 
controversy  between  the  counsel  at  the  bir  as  to 
what  is  really  meant.    It  is  stated  in  par.  6  that 
the  bankers  send  all  cheques  of  which  they  are 
holders,  drawn  upon  other  bankers,  to  the  Bank  of 
England  for  collection ;  and  the  statement  in  the 
case  then  proceeds  thus :   "  These  cheques  are  pre- 
sented by  the  branch  Bank  of  England  about  two 
o'clock  upon  the  drawees,  the  total  amount  ascer- 
tained, and  a  cheque  upon  the  branch  Bank  of 
England  ipven  by  the  drawees  for  the  amoant, 
which  is  then  placed  to  the  debit  of  their  acconnt 
with  the  Bank  of  EngLuid"  We  infer,  though  it  is 
not  stated,  that  cheques  which  the  Bank  of  England 
hold  in  its  own  right  are  treated  in  the  same  way, 
and  also,  frotn  what  is  afterwards  stated,  that  bills 
initialed   in  the  manner    afterwards   mentioned, 
are  treated  in  the  same  way,  and  that  the  "  tot^ 
amoant  that  is  ascertained '  includes  the  cheques 
on  that  banker  designated  in   the   case  as  the 
drawee,  which  the  Bank  of  England  holds  as  cd- 
leotor  for  the  other  bankers,  the  cheques  on  him 
which  it  holds  in  its  own  right,  the  bills  initialed 
by  him,  and  the  credit  notes  given  by  him ;  and 
that  the  cheque  on  the  Bank  of  England  which  is 
then  given  is  for  the  aggregate  amount  of  those 
four   sums,  and  not  merely   for  the  amount  of 
the  cheques  given  to  the  Bank  of  England  by 
other  bankers  for  collection ;  but  this,  though  a 
material  part  of  the  case,  is  not  clearly  expr^sed, 
and  was  controverted.    The  case  then  pro<»eds,  in 
Mr.  7  :  "  that  any  one  of  the  bankers  not  being  the 
Bank  of  Eiu^land,  who  has  a  bill  made  payme  at 
another  baiter's,  sends  it  down  in  the  morning  to 
that  banker  to  see  if  it  is  in  order  and  will  be  ]»id, 
and  if  it  is,  the  banker  at  whose  house  it  is  payable 
initials  it  and  returns  it  to  the  banker  who  is  the 
holder;  the  bills  thus  initialed  are   sent  by  the 
holder  to  the  Bank  of  England  for  collection  in 
the  same  manner  as  cheques.    No  question  in  the 
present  case  arises  as  to  the  effect  of  initiaUng  a 
bill  and  returning  it  so  initialed  to  the  holder,  the 
Mpesmit  bill  having  been   held  by  the  Bank  of 
England  itself,  and  not  by  one  of  the  other  bankers. 
When  the  Bank  of  England  itself  holds  the  bill, 
the  practice  is  that  the  bill  is  left  at  the  bankers 
at  whose  house  it  is  domiciled,  and  a  credit  note 
is  given  to  the  Bank  of  England.    This  credit  note 
is  also  treated  by  the  Bank  of  England  in  the  same 
manner  as  cheques."    The  case  then  proceeds  b> 
state  thftt  the  bill  in  question  was  taken  on  the 
morning  it  became  due  to  Messrs.  Lambton,  and 
upon   presentation  was,  in  accordance  with  the 
above  practice,  marked  by  Messrs.  Lambton  for 
payment,  and  that  a  credit  note  was  given  indi- 
cating that  it,  with  other  moneys,  was  in  order  for 
f)ayment  and  would  be  paid,  of  which  the  fcl- 
lowing  is  a  copy: — "Newcastle-upon-Tyne,  Feb. 
24,  1868.     Credit  Branch  Bank.     Four  hundred 
and  ninety-seven   pounds   sixteen  shillings  and 
tenpence.    (497L  16».  lOd.)    For  Lambton  and  Co. 
—Thomas  Jounson."    From  this  statement  it  may 
be  inferred  that  bills  held  by  the  Bank  of  Engluu 
are  initialed  in  the  same  way  as  those  held  by 
other  bankers ;  but,  on  the  view  we  take  of  the 
case,  it  is  not  material  whether  this  is  so  or  not 
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The  case  then,  in  par.  9,  states  that,  "  upon  the 
jtftemoon  of  the  eame  day,  namely,  abont  two  p.m., 
the  clerk  of  the  branch  Bank  of  England  took  all 
the  cheqaes  drawn  on  Messrs.  Lambton  to  their 
bank,  together  with  the  credit  note,  which  was 
admitted  into  the  total  amoont,  and  a  cheque  upon 
the  branch  bank  was  handed  by  Messrs.  Lamb- 
ton  to  the  clerk  for  the  smomit  of  the  balance  dne 
to  the  defendants."  It  would  seem  that  the  word 
"  balance  "  is  used  here  in  the  sense  of  the  aggre- 
gate of  the  cheques,  initialed  bills,  and  credit 
notes,  and  not  as  indicating  that  a  further  account 
was  struck,  in  which  credit  was  given  to  Lambton 
and  Co.,  for  any  cheques  or  bills  payable  by  the 
Bank  of  England,  of  which  Lambton  and  Co.  were 
holders  ;  but  this  is  not  clearly  stated,  and  it  was 
in  controversy  at  the  bar  what  was  meant.  It  does 
not,  however,  seem  important  to  asoertain  this,  for 
it  is  explicitly  stated  that  the  oheqae  was  given  for 
an  amount  which  inclnded  the  credit  note  repre- 
senting this  bill  inter  alia.  After  the  banks  nad 
closed  to  the  public,  which  is  at  three  o'clock, 
Messrs.  Lambton  for  the  first  time  ascertained 
that  the  acceptors  of  the  bill  had  stopped  payment, 
and  ijiat  the  b^ance  at  their  credit  with  them  was 
not  sufficient  to  meet  this  bill.  Of  course,  if  they 
had  known  earlier  that  they  had  stopped  payment, 
they  would  never  have  done  what  tbey  did  ;  and  if 
what  they  had  done  was  still  revocable,  they  would 
have  revoked  it.  They  immediately  gave  notice 
to  the  branch  bank  that  they  had  paid  the  bill  in 
error,  and  required  them  to  take  it  back.  This 
was  done  before  four  o'clock,  but  after  their 
acooont  was  already  debited  with  the  amounts 
in  the  acconnts  of  the  Bank  of  England. 
The  question  in  the  caose  is,  whether  they  still 
had  the  right  to  do  tUs.  If  the  bill  was  already 
paid,  th^  clearly  bad  not.  If  what  took  place 
amounted  to  more  than  an  agreement  amongst  the 
bankers  by  which,  for  convenience  sake,  they  at 
three  o'clock  stat^  the  account  of  what  they  at 
that  time-  intended  to  pay  at  the  later  hour  of  four, 
but  only  proviaionally,  so  that  the  intention  was 
revocable  up  to  the  time  of  actual  payment,  it 
would  be  ouierwise;  and  if  instead  of  giving  a 
cheque  for  the  lunonnt  the  banker  had  given  a 
credit  note  expressing  that  their  account  was 
to  be  debited  provisionally  with  the  lunount, 
but  subject  to  alterations  and  rerooations  at  their 
pleasure  up  to  a  latra:  hour,  it  would  have  clearly 
indicated  that  there  was  such  an  arrangement. 
But  a  cheque  given  purports  to  be  primd  facie  an 
absolute  payment,  and  it  would  require  very 
Rtrong  evidence  to  show  that  it  was  not  so.  The 
defendants  contend  that  the  10th  paragraph  of 
the  case  shows  that  the  giving  of  the  cheque  had 
no  more  effect  than  a  credit  note  to  the  effect 
suggested  would  have  had.  That  paragrapb  is  in 
the  following  terms:  [reads  it. J  We  cannot 
think  that  una  statement  has  the  effect  attri- 
buted to  it  by  the  org^nment  of  the  defendant's 
counsel.  Where  money  has  been  paid  under  a 
mistake  of  fact  to  an  agent,  it  may  be  recovered 
bock  from  that  a^ent,  nnlees  he  has  in  the  mean- 
time paid  it  to  his  principal,  or  done  somethix^ 
equivalent  to  payment  to  nim,  in  which  cose  the 
recourse  of  the  l»rty  who  has  paid  the  money  is 
against  the  principal  only :  (see  Story  on  Agtfa<ij, 
8.  300 :  0<NB  V.  Ptentiee,  3  M.  <)b  S.,  Ui;  HoUand 
V.  BuMeli,  1  B.  &  S.  424.)  It  would  obviously  be  at 
great  importance  to  a  honker  who  had  by  mistake 
paid  money  to  be  entitled  to  demand  it  bock  from 


the  Bank  of  England,  instead  of  being  obliged  to 
have  recourse  against  the  customer  of  that  bai£ ;  and 
full  effect  is  given  to  all  that  is  stated  in  par.  10,  by 
supposing  the  arrangement  among  the  bankers  to 
be,  that  the  Bank  of  England  shall  not  alter  its  posi- 
tion by  paying  over  the  money  to  its  customer,  or 
doing  anything  equivalent  to  payment  to  him 
before  four  o'clock.  Bat  iu  the  present  cose  the 
payment,  if  it  was  one,  was  not  made  under  such 
circumstoncee  as  would  entitle  the  bankers 
Lambton  and  Co.  to  recover  it  back  :  (see  Cham- 
hen  V.  Millar,  »up.)  It  is  annecesBory  for  the  de- 
fendants to  go  ^o  far  as  to  maintain  that  the 
stating  of  the  account  between  Messrs.  Lambton 
and  the  Bonk  of  England,  and  the  placing 
of  that  cheque  by  the  Bank  of  England  to 
the  debit  of  Messrs.  Lambton  as  if  they  had 
honoured  it,  were  all  merely  pro  forma  transac- 
tions at  the  pleasure  of  Lambton  and  Co.,  pro- 
vided they  gave  notice  of  that  revocation  before 
four  o'clock.  We  cannot  think  that  the  statement 
in  par.  10  justifies  us  in  coming  to  such  a  con- 
clusion. "The  matter  may  therefore  be  shortly 
put  thus :  The  bill  having  been  presented  by 
the  defendants  at  Lambton  and  Co.'s,  a  cheque 
on  the  defendants  themselves  was  given  by  Lamb- 
ton and  Co.,  who  had  funds  in  the  defendants' 
hands  to  cover  the  amount.  Thereupon,  unless 
the  giving  of  the  cheque  was  provisional,  and 
subject  to  the  rectification  in  going  over  the  ac- 
connts later  in  the  day,  it  became  the  duty  of  the 
defendants  at  once  to  transfer  the  amount  of  the 
bill  from  the  aocount  of  Lambton  and  Co.  to  that 
of  the  plaintiffs ;  and  this  they,  in  effect,  did. 
Snch  a  transaction  might,  no  doubt,  by  arrange- 
ment between  the  bankers  be  provisional  only, 
and  subject  to  be  set  aside ;  but  it  is  for  the  defen- 
dants to  show  that  such  an  arrangement  existed, 
in  order  to  divest  the  transaction  of  what  would 
otherwise  be  its  necessary  effect.  This  the  defen- 
dants have  failed  to  do ;  and  our  judgment  most, 
therefore,  be  foi' the  plaintiffs. 

Judgment  for  the  plaitUiff$. 

Attorney  for  the  plaintiffs,  E.  D.  Welford. 

Attorneys  for  the  defendants,  Frethfiddt. 


June  24  and  JviUj  6. 

DbUXUOKB  and  OTOEBS  v.  SaUT  AM)  OIHXBS. 

Landlord  and  tenaxU — TUle  of  latter  to  Umd  annexed 
to  tenement  (11  (?«o.  3.  c  34) — StatiUe  of  Limita- 
tions (3^4  WiU.  4,  c  27)— Poteeeeion—Geetui 
que  truet. 

Predecetiori  through  whom  the  plaint^s  claimed, 
being  teiaed  in  fee  of  J),  yard,  which  then  abutted  on 
to  the  outer  side  of  an  are,  or  bend,  shaped  by  Hie 
course  of  the  Thames,  made  an  oral  agreement  for 
a  buildvng  lease  toith  A.  A.,  from  tohem  the  defen- 
dants deduced  title.  A.  A.  began  to  build  on  the 
land,  and  arlides  of  agreemeni,  dated  2Srd  June 
1769,  were  afterwards  executed,  whereby  the  free- 
holders covenanted  with  A.  A.  that  they  would,  when 
certain  messuages  agreed  to  be  buui  on  the  stud 
gnnmd  shouldbe  tiled  in,  demise  to  them  D.  yard 
from  Lady-day  1768,  for  ninety-nine  yea/rs,_  at  a 
yearly  rtnt ;  and  A.  A.  covenanted  to  tile  in  so 
many  houses  as  would  secure  the  rent.  The  latter 
eontemplated  the  making  of  an  emhankment  from 
end  to  end  of  tlie  are,  forming  a  chord  iherdo,  in 
order  to  win  from  the  river  the  Umd  inside  the 
hoUow  of  the  bend.    They  therefore  united  witk 
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others  who  had  an  interett  in  neighbouring  pro- 
perfy,  and  obtained  an  AH  (11    Cho.  3,   e.  34), 
which,  after  reciting  that  the  promotert  had  valu- 
able freehold  and  leasehold  interests  in  D.  yard, 
^•e.,  next  udjuining  tlie  river,  and  were  wiUmg  to 
make  the  entbanhnent  in  front  of  their  respective 
prope)1ies  at  their  oum  expense,  autliorlsea  them 
to  do  so,  and  enacted  (sect.  2)  thai  the  soU  of  the 
river  so  to  he  inclosed,  in  front  of  each  respective 
house,  &■€.,  should  vest,  and  the  same  was  thereby 
vested  in  the  owner  or  oumei-s,  proprietor  or  pro- 
prietors  of  such  adjoining  house,  ^c,  respectively, 
according  to  his  or  their  respective  estates,  tnuts, 
or  interests. 
A.  A.  erected  the  reqtdred  numbei'  of  houses  on  D. 
yard,  and  didy  received  leases  of  the  sanie ;  tlte 
embanhnent  having  been  made,  they  also  built  on 
the  land  reclaimed. 
No  lease  tvas  ever  granted  of  the  last-mentioned 
land,  but  they   held  it  without  interruption   or 
achtoivledgment  untU  the  present  time,  when  the 
plaintljfs  brought   yecttnent  for  svich  reclaimed 
land: 
Held,    that   the  fee  simple  tliereof  vested   in   the 
plaintiffs'  predecessors,  under  the  11  Oeo.  3,  o.  34, 
8.  2,  subject  to  the  right  in  equity  of  A.  A.,  to 
demand  leases  for  ninety-nine  years  from  1868, 
and  that,  as  tJie  latter  were  cestui  que  tr>csts  in 
possession,  the  Statute  of  LimitcUions  (3^4  Will. 
4,  c.  27)  did  not  operate  as  a  bar  to  the  plaintiffs, 
who  v:ere  therefore  entitled  to  recover. 
EjKtTMEST  to  recover  a  piece  or  parcel  of  land, 
with  the  mesBuages,  warehoaBes,  'wharves,  Btables, 
office!-,  erections,  and  buildings  thereon,  and  the 
appurtenances  thereto  belonging,  situate  in  the 
parish  of  St.  Martin-in-the-Fields,  in  the  county 
of  Middlesex,  and  lying  to  the  southward  of,  and 
adjoining    to,  a  piece  of   land   formerly  known 
as   Durmun-yard,  now   known    as    the   Adelphi 
estate,  ....  and  which  said  piece  or  parcel  of 
ground  sought  to  be  recovered  was,  many  years 
since,  reclaimed    or    embanked    from    the   river 
Thames.    The  defendants  appeared  and  defended 
for  the  whole. 

At  the  trial  the  following  Special  Case  was 
stated  by  consent  of  the  parties  under  an  order  of 
the  court. 

1.  It  is  to  be  taken  for  the  purposes  of  this  case 
that,  before  and  at  the  time  of  the  making  of  the 
contract  next  hereinafter  mentioned,  the  Right 
Hon.  Charles  Spencer,  commonly  called  Lord 
Charles  Spencer,  and  John  Skynner,  Esq.,  were 
seised  of  a  piece  of  ground  situate  in  the  parish  of 
St.  Martin-m-the-Fields,  in  the  county  of  Middle- 
sex, then  called  Durham-jrard,  with  several  mes- 
suages and  other  buildings  then  standing  thereon, 
and  also  to  five  several  messuages  or  tenements 
and  buildings  situate  on  the  east  side  of  Grcorge- 
street,  York-buildings,  and  the  site  whereon  the 
same  were  erected,  together  with  the  rights,  mem- 
bers, and  appurtenances  thereunto  respectively 
belonging,  for  an  estate  in  fee  simple  in 
possession. 

2.  The  premises  then  called  Durham-yard  were 
then  bounded  on  the  east  by  Ivy-lane,  on  the  west 
by  Back -alley  and  George-street,  on  the  north  by 
the  back  side  of  the  'Change  and  Suther's-court, 
and  on  the  south  by  the  nver  Thames,  and  they 
sloped  down  from  north  to  south  to  the  Thames 
witn  a  considerable  declivity. 

3.  On  the  10th  Feb.  1768  Lord  Charles  Spencer 
and  John  Skynner  contracted  with  John  Adam, 


Bobert  Adam,  James  Adam,  aal  William  Adam, 
to  grant  to  them  a  lease  or  leases  of  the  sud 
premises  called  Durham-yard  upon  certain  terms; 
out  no  articles  of  agreement  were  entered  into  in 
writing  between  those  parties. 

4.  In  consequence  of  this  contract  the  eaid 
Messrs.  Adam  took  possession  of  the  premises, 
pulled  down  the  several  messuages,  &c.,  standiog 
upon  Durham-yard  and  on  the  east  side  of 
George-street  and  York-buildings,  and  proceeded 
towards  levelling  the  property,  by  constructing 
arches  and  vaults  in  brickwork,  and  the  laying  ODt 
streets,  and  the  erecting;  of  dwelling-houses  in 
manner  hereinafter  described. 

Messrs.  Adam  had  before  or  at  this  time  no  title 
to  the  premises  or  to  the  possession  thereof  other- 
wise than  under  the  said  contract. 

5.  Before  any  articles  of  agreement  in  writing 
were  executed  to  define  the  precise  terms  of  the 
said  contract,  all  the  estate  and  interest  of  Lord 
Charles  Spencer  and  John  Skynner  of  and  in  aQ 
the  premises  mentioned  in  the  first  paragraph 
became  vested  in  the  said  Lord  Charles  Spencer 
and  Sir  Philip  Musgrave,  Bart.,  and  it  is  to  be 
taken  for  the  purposes  of  this  case  that  they  there- 
upon became  seised  of  the  premises  in  fee  simple. 

6.  Lord  Charles  Spencer  and  Sir  Philip  Mus- 
grave, being  so  seised,  entered  into  articles  of 
agreement  dated  the  23rd  June  1769,  with  the 
said  Messrs.  Adam,  whereby  they  the  said  Lord 
Charles  Spencer  and  Sir  Philip  Musgrave,  Burt., 
agreed  to  grant  to  the  said  Messrs.  Adam  a  lease 
or  leases  of  tho  premises  mentioned  in  the  first 
paragraph,  as  and  when  the  messuages  or  tene- 
ments and  other  buildings  therein  covenanted  to 
be  built  by  Messrs.  Adam  should  be  tiled  iu  for  the 
term  and  at  the  rent  therein  mentioned. 

7.  A  copy  of  these  articles  of  agreement  with 
a  plan  annexed  was  set  forth  in  the  appendix,  and 
was  to  be  taken  as  part  of  the  case. 

8.  Messrs.  Adam  still  proceeded  with  the  con- 
structing of  the  said  arches  and  vaults,  and  with 
the  erection  of  the  messuages  and  buildings  in  the 
said  articles  of  agreement  covenanted  by  them  to 
be  erected. 

8a.  About  the  same  time  Messrs.  Adam  obtained 
leases  of  other  land  adjoining  Durham  yard,  and 
lying  between  Durham-yard  and  the  Strand,  and 
proceeded  to  carry  out  a  scheme  they  had  formed 
of  laying  out  a  large  track  of  land  between  the 
backs  of  the  houses  in  the  Strand  and  the  Thames 
(being  the  tract  now  known  as  the  Adelphi)  as 
a  building  property.  In  carrying  out  this  scheme 
they  laid  out  tneir  streets  and  erected  their  build- 
ings upon  land  obtained  from  various  landowners- 
After  the  10th  Feb.  1768,  and  prior  to  the  23rJ 
June  1769,  the  date  of  the  agreement  mentioned 
in  paragraph  7,  they  had  encroached  upon  a  por- 
tion of  tlie  river  way  of  the  Thames  to  the  south  of 
Durham-yard,  which  they  filled  up  and  took 
possession  of,  and  befor  the  passing  of  the  Act  (A 
Parliament  hereinafter  mentioned  they  bad  built 
upon  land  which  they  had  thus  reclaimed  to  Uis 
extent  of  28ft.  at  the  east  end  of  Durham-yard,  and 
considerably  more  along  other  parts  of  its  soothem 
boundary,  as  appears  from  a  report  made  to  the  cor- 
poration of  the  City  of  London  by  their  swmjor, 
dated  the  4th  Oct.  1770. 

9.  On  the  3rd  May  1771  an  Act  of  FliriitaMBt 
was  passed,  intituled  "  An  Act  for  enabTuMM  *'* 
person  to  enclose  and  embank  part  at  Wf^ 
Thames  adjoining    to    Durham-yard,    -  —  - 
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Btreet,  Cecil-street,  and  Beaufort-baildiugs,  in  the 
county  of  Middlesex  "  (11  Greo.  3,  c.  34). 

10.  This  Act  recites  that  the  course  of  the  river 
Thames  formed  a  large  bend  or  angle  round  the 
Surrey  shore  between   Westminster-bridge    and 
the  new  bridge  at  Blackfriars,  in  the  middle  of 
which  bend  the  said  river  was  much  wider  than  at 
either  of  the  said  bridges,  which  tended  to  weaken 
the  rapidity  of  the  stream,  and  thereby  contributed 
to  an  accumulation  of  mud  and  silt  on  the  West- 
minster side,  and  to  a  very  extensive  sand  bank  on 
the  other  side ;  and  recites  that  the  navigation  of 
the  said  river  was  greatly  impeded  by  the  said 
sand  bank,  especially  at  low  water,  and  the  mud 
and  silt  so  collected  on  the  north  shore  rendered 
the  access  to  the  wharfs  and  grounds  on  that  side 
verr  difiBcult,  and  in  some  parts  of  the  tide  impas- 
sable, to  the  manifest  injury  of  the  public  as  well  as 
private  detriment  to  the  proprietors  of  the  said 
wharves  and  grounds;  and  recites  that  the  saidnavi- 
gation  might  be  greatly  improved,  and  the  said  nui- 
sances and  inconveniences  considerably  diminished 
by  an  embankment  on  the  north  part  of  the  said  river 
within  the  bay  or  hollow  of  the  said  bend,  which, 
by  advancing  the  unequal  and  irregular  front  of 
the  said  wharves  and  grounds  into  an  uniform  line, 
would  give  a  prop>er  direction  to  the  stream,  and 
by  narrowing  the  unnecessary  width  of  the  bed  of 
the  said  river  in  that  part  would  considerably  deepen 
the  channel  thereof ;  and  recites  that  John  Adam, 
Robert  Adam,  James  Adam,  William  Adam,  and 
James    Paine,   architect,    Dorothy  Monk,   widow, 
Clementina  Pawson,  widow,  and  William  Kitchiner, 
coal  merchant,  having  very  valuable  freehold  and 
leasehold  interests  in  the  houses,  wharves,  and 
grounds  in  Durham-yard,  Salisbury-street,  Cecil- 
street,  and  Beaufort-buildings  next  adjoining  to  the 
said  river,  were  willing  to  execute  such  embank- 
ment in  the  front  of  their  respective  properties  at 
their  own  expense,  but  such  embankment  could 
not  be  lawfully  and  effectually  made  without  the 
authority  of  Parliament ;    and  then    enacts  that 
upon  the  humble  petition  of  the  said  John  Adam, 
Kobert  Adam,  James  Adam,  William  Adam,  and 
James  Paine,  Dorothy  Monk,  Clementina  Dawson, 
and  William  Kitchiner,  "  that  it  shall  and  may  be 
lawful  to  and  for  the  said  John  Adam,  Robert  Adam, 
James  Adam,  William  Adam,  James  Paine,  Dorothy 
Monk,  Clementina  Dawson,  and  William  Kitchiner, 
their  respective  heirs,  executors,  administrators, 
and  assigns,  at  their  own  proper  costs  and  charges, 
to  inclose  and  embank  so  much  of  the  ground  and 
soU  of  the  said  river  as  lies  on  the  north  side 
thereof  in  the  front  of    their  respective  houses, 
wharves,  and  grounds  in  Durham-yard,  Salisbury- 
street,  Cecil-street,  and  Beaufort-buildings,  afore- 
said, so  as  the  wall  of  such  embankment  next  the 
said  river  do  run  in  a  line  nearly  ptrallel  with,  and 
not  exceeding  the  distance  of  80ft.  from  the  terras 
[sic]  lately  begun  and  now  nearly  completed  in  the 
front,  and  intended  to  constitute  a  purt  of  certain 
buildingsat  or^ear  Durham-yard  afore.said,called  the 
Adelphi,from  a  point  in  the  said  river  over  against 
the  south-east  comer  of  the  said  terra.s  to  another 
point  in  the  same  river  over  against  the  south-west 
comer  of  the  same  terras,  and  from  thence  with 
a  convex  circular  sweep  from  the  said  last-men- 
tioned point  to  the  south-east  comer  of  the  terras 
belonging  to  Tork-buildings,  and  so  as  the  said 
wall  next  the  said  river  do  run  in  a  straight  line 
from  the  said  first-mentioned  point  to  a  point  in 
the  said  river  over  against  and  in  a  line  with  and 
VoL- XXV.,  NA,  No.  627*. 


not  exceeding  the  distance  of  60ft.  from  the  east 
boundary  of  the  ground  and  buildings  of  the  said 
William  Kitchiner,  and  from  the  said  last-men- 
tioned point  with  a  convex  circular  sweep  to  the 
south-west  comer  of  the  projecting  wall  of  the 
buildings  commonly  called  the  Savoy,  the  founda- 
tions of  the  said  front  wall  to  be  guarded  with 
such  piles  and  other  defences  as  shall  be  thought 
requisite  or  expedient  for  securing  the  stability 
and  duration  tneieof."  It  then  further  ena<-t8 
(sect.  2),  "that  the  ground  and  soil  of  the  said 
river  so  to  be  enclosed  and  embanked  in  front  of 
such  respective  house,  wharf,  or  piece  of  ground 
shall  vest,  and  the  same  is  hereby  vested  in  the 
owner  or  owners,  proprietor  or  proprietors,  of  such 
adjoining  house,  wharf,  or  ground  respectively, 
according  to  his,  her,  or  their  respective  estates, 
trusts,  or  interests  therein."  It  further  provides 
and  enacts  that  it  should  and  might  be  lawful  for 
the  said  owner  or  owners,  proprietor  or  proprietors, 
of  such  respective  houses,  wharves,  and  grounds,  to 
build  or  erect  upon  the  said  g^und  so  to  be 
enclosed  and  embanked  as  aforesaid,  such  build- 
ings as  should  be  necessary  for  completing  the 
said  terras  and  buildings  called  the  Adelphi, 
according  to  the  then  present  plan  or  design 
thereof,  and  also  such  builaings  as  should  be  neces- 
sary for  continuing  such  terras  easffward  from  the 
Adelphi  to  the  south-west  corner  of  the  buildings 
commonly  called  the  Savoy,  anything  thereinbefore 
contained  to  the  contrary  notwithstanding.  It- 
further  recites  that  the  Corporation  of  the  City  of 
London  claim  a  right  to  the  soil  of  the  river  Thames 
Roproposed  to  be  enclosed  and  embanked,  and  on  that 
account  insist  that  the  said  John  Adam,  Bobert 
Adam,  James  Adam,  William  Adam,  James  Paine, 
Dorothy  Monk,  Clementina  Pawson,  and  William . 
Kitchiner,  ought  to  make  satisfaction  to  them  for 
the  liberty  of  embanking,  and  proceeds  to  enact 
that  the  said  corporation  may  proceed  to  the  trial 
I  of  a  feigned  action,  in  which  the  corporation  shall 
•  be  plaintiffs  and  the  said  persons  defendants,  and 
I  that  if  upon  the  trial  of  the  issue  or  issues  therein 
I  the  right  of  the  corporation  shall  be  established, 
the  jury  shall  assess  the  sum  to  be  paid  to  the  said 
persons  for  so  much  of  the  soil  of  the  said  river 
Thames  as  shall  be  taken  away  for  the  purpose  of 
embanking  as  aforesaid,  as  well  as  the  respective 
proportions  of  such  compensation  to  be  paid  by  the 
said  John  Adam,  Bobert  Adam,  James  Adam, 
William  Adam,  James  Paine,  Dorothy  Monk,  Cle- 
mentina Pawson,  and  William  Kitcluner,  accord- 
ing to  their  several  and  respective  interests  in  the 
soil  of  the  said  river  so  to  be  embanked.  And  by 
another  section  similar  provisions  are  made  in 
favour  of  the  Dean  and  Chapter  of  Westminster. 

11.  [A  copy  of  this  Act  printed  in  the  appendix 
was  to  be  referred  to  as  part  of  the  case.] 

12.  Messrs.  Adam  and  the  said  James  Paine, 
Dorothy  Monk,  Clementina  Pawson,  and  William 
Kitchiner  proceeded  to  complete  the  embank- 
ment in  the  manner  and  to  the  extent  authorised 
by  the  said  Act,  and  in  so  doing  included  the  parts 
of  the  soil  of  the  river  Thames  to  the  south  of 
Durham-yard,  which  Messrs.  Adam  had  previously 
taken  by  encroachment,  as  well  as  portions  of  the 
soil  of  the  river  lying  to  the  east,  and  portions 
lying  to  the  west  of  Durham-yard. 

1 3.  The  land  of  Durham -3rard  ran  from  the  direc- 
tion of  the  Strand  down  ^  the  river  Thames  with 
a  considerable  declivity,  and  the  said  Messrs. 
Adam  erected  thereon,  as  well  as  on  a  small  strip 
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of  land  acquired  from  Lord  Salisbury,  and  adjoin- 
ing on  the  west  to  Durham-yard,  a  large  number 
of  groined  and  arched  vaults,  with  a  strong  brick 
retaining  wall  in  front  towards  the  Thames,  as  it 
now  stands,  and  so  as  to  make  the  top  of  such 
groined  and  arched  vaults  nearly  on  a  level  with  the 
Strand.  These  vaults  were  so  constructed  as  to 
leave  cart  roads  or  communications  from  the 
Strand  to  the  land  embanked  and  to  the  Thames 
and  from  the  latter  to  George-street,  Adelphi. 
These  roads  or  communications  were  called  Ijower 
John-street,  Lower  Robert-street,  Durham-street, 
Mews-street,  and  Lower  Adam-street.  Upon  this 
level  and  over  the  groined  and  arched  vaults  were 
formed  the  Boyal-terrace,  better  known  as  and 
hereinafter  called  the  Adelphi-terrace,  Adam- 
street,  Robert-street,  John-street,  and  William- 
street,  and  the  several  houses  now  in  those  streets, 
were  erected.  Several  of  these  streets  however 
were  and  are  continued  and  extend  into  land  which 
never  formed  part  of  Durham-yard. 

14.  There  were  communications  made  for  per- 
sons to  get  from  the  lower  roads  to  the  ui)per  roads 
or  streets. 

15.  Some  buildings  were  also  placed  upon  the 
land  embanked. 

20.  By  a  lea.se  dated  the  5th  July,  1760,  and 
made  between  the  said  Lord  Chnrlcs  Spencer  and 
Sir  Philip  Musgrave,  Bart.,  of  the  one  part,  and 
the  said  John  Adam,  RolK>rt  Adam,  and  William 
Adam  of  the  second  part,  and  the  said  James 
Adam  of  the  third  part,  the  said  Lord  Charles 
Spencer  and  Sir  P.  Musgrave  did  demise  to 
the  said  James  Adam  "All  that  piece  of  ground 
.situate  in  the  Parish  of  St.  Martin's-in-the-Ficlds 
.  .  .  being  part  of  a  coi-biin  larger  piece  of  ground 
called  Durham-yard,  agreed  to  l>e  demit^ed  by  the 
said  Lord  ('harlcs  Spencer  and  Sir  P.  MuKgravo 
to  them  the  said  John, Robert,  James, and  William 
Adiim,  in  and  by  certain  articles  of  agreement 
Itearingdate  the  '2:!i-d  June  last,  and  made  between 
the  iiaid  Lord  Charlus  Spencer  and  Sir  P.  Mus- 

frave  of  the  one  j)art,  and  the  said  John,  Robert, 
ames,  and  William  Adam  of  the  other  part  [Here 
followed  a  description  of  the  parcels],  and  a  mes- 
suage thereon  built,  leased,  and  mtended  to  be  leased 
to  the  said  James  Adam,  and  all  ways,  &c.,  except 
and  always  reserved  out  of  these  presents  the  lowest 
range  of  vaults,  situate  and  beingunderthesaid  mes- 
suage or  tenement  hereby  demised,  and  which  are 
intended  to  be  hereby  demised  by  them,  the  .said 
Lord  Charles  Spencer  and  Sir  P.  Mu.'igrave,  to 
them,  the  said  John,  Robert,  James,  ana  William 
Adam,  some  or  one  of  them,  their  executors, 
administrators,  or  assigns,  to  hold  to  him,  his 
executors,  administrators,  and  assigns,  from  Lady 
Day  then  past,  for  the  term  of  ninety-eight  years, 
at  the  rent  therein  named. 

[The  succeeding  pai'agraphs  of  the  case  contained 
references  to  and  extracts  from  a  number  of  other 
leases,  similar  to  the  one  last  mentioned,  all  relating 
to  Durham-yard,  and  made  in  pursuance  of  the 
articles  of  agreement  of  the  23rd  June  1769.  Some 
of  these  leases  bore  date  1769,  others  1770  and 
1771.  By  certain  of  them,  the  vaults  excepted 
from  the  other  leases  were  demised  to  William 
Adam  for  a  like  term. 

Then  followed  abstracts  of  assignments  whereby 
the  Messrs.  Adam  assigned  all  their  estate  and 
interest  in  the  lands  reclaimed  from  the  Thames 
by  them  under  the  powers  of  the  special  Act, 
^nd  the  wharves  and  buildings  thereon  erected. 


By  the  last  of  these  instruments  the  said  premises 
were  assigned  to  James  Sant.] 

45.  It  was  to  be  taken  for  the  purposes  of  this 
case  only  that  before  the  making  of  these  several 
assignments  to  the  said  James  Sant,  be  had  no 
possession  of  or  any  right  or  interest  whatever  in 
any  of  the  premises  mentioned  in  the  case,  and 
upon  the  making  of  those  assignments  he  entered 
into  possession  or  the  receipt  of  the  rents  of  the 
said  several  premises,  uid  so  continued  until  his 
death. 

47.  [The  rents  payable  under  the  several  leases 
before  referred  to  had  been  paid.] 

48.  Except  as  hereinbefore  may  appear,  no  rent 
jr  acknowledgment  of  any  kind  has  ever  been  paid 
by  the  said  James  Sant  or  by  his  representatives, 
or  by  his  predecessors  in  title  in  respect  of  any  of 
the  premises  in  question  in  this  cause,  nor  did  the 

fireaecessors  in  title  of  the  plaintiffs  ever  grant  any 
ease  or  agreement  for  a  lease  in  respect  of  them. 

49.  The  terms  in  the  several  leases  before  men- 
tioned all  expired  by  effluxion  of  time  at  Lady 
Day  1867. 

50.  It  may  l)e  taken  for  the  purposes  of  the  case 
that  before  and  at  the  time  of  the  expiration  of  the 
said  terms  in  the  said  leases  mentioned,  and  each 
and  every  of  them,  and  at  the  commencement  of 
this  action,  the  plaintiffs  were  and  still  are  pos- 
sessed of  and  well  entitled  to  all  the  said  several 
hereditaments  and  premises  mentioned  in  the  fint 
paragraph,  and  to  tne  reversions  thereof  dependent 
upon  the  said  leases  for  an  estate  of  inheritance  in 
fee  simple. 

51.  The  said  James  Sant  died  on  the  18th  Jan. 
1837,  having  devised  and  bequeathed  all  his  real 
and  personal  estate  to  trustees.  The  defendants 
James  Sant,  George  Sant,  and  William  Alexander 
Parry  Cockbum,  are  the  present  trustees  under 
the  said  will. 

52  Upon  the  death  of  the  said  James  Sant,  de- 
ceased, the  trustees  under  his  said  will  entered  into 
the  possession,  or  the  receipt  of  the  rents  of  the 
several  premises,  so  as  aforesaid  assigned  to  the 
said  James  Sant,  deceased.  They  afterwards  sold 
the  various  properties  comprised  jn  the  said  leases 
which  had  been  assigned  to  the  said  James  Sant, 
deceased,  for  the  remainder  of  the  terms  for  which 
they  held  the  same  respectively. 

53.  Before  the  commencement  of  this  action 
and  afier  the  expiration  of  the  said  several  terms 
aforesaid,  the  plaintiffs  being  so  entitled  as  afore- 
said, received  from  the  assignees  of  the  defendants 
and  from  the  assignees  of  the  other  lessees  or  their 
tenants  possession  of  all  the  said  messn^es,  vaults, 
wharves,  and  buildings  before  referred  to,  except 
the  premises  sought  to  be  recovered  in  this  action, 
which  the  defendants  claim  to  retain  as  against 
the  plaintiffs,  and  the  portions  so  given  up  include 
the  western  end  of  the  embankment. 

54.  [The  court  was  to  be  at  liberty  to  draw  in- 
ferences of  fiurt.] 

The  (juestion  was,  whether  under  the  the  cir- 
cumstance.s  above  stated,  the  plaintiffs  were  en- 
titli'd  to  rcM-over  thi>  premises  sought  to  be  recovered 
in  t!ii;  action.  If  the  court  should  be  of  opinion 
in  the  affirmative,  then  judgment  was  to  be  signed 
for  Me  plaintiffs,  with  costs.  If  in  the  negative, 
ji)d;rnient  was  to  l>e  signed  for  thr-  defendants,  with 
costs. 

Manisty,  Q.C.  (with  him  /.  O.  G  !JIU»).—'^>rHi, 
the  special  Act  renders  it  imnecessary  to  consider 
what  would  have  been  the  rights  of  the  parties  if 
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that  Act  had  not  been  passed.  The  Legislatnre 
clearly  intended  that  whatever  land  was  taken  and 
added  to  the  specified  property  should  be  vested  in 
the  owners  of  the  aojoining  lands,  according  to 
their  estates  and  interests.  A  tenant  taking  land 
adjacent  to  his  own  by  enoroachmant,  must,  as 
between  himself  and  landlord,  be  deemed  primd 
facie  to  take  it  as  part  of  the  demised  land :  (V.  dem 
BadMeu  V.  Matsey,  17  Q.  B.  876.)  Lord  Camp- 
bell, C.J.,  there  says :  "  The  principle  of  law  must 
be  that  the  lessee  is  estopped  from  denying  that 
the  whole  premises  are  those  which  were  demised 
to  him."  And  in  the  case  of  The  Earl  of  Lis- 
hume  V.  Bomt  (L.  Bep.  1  C.  P.  259),  Erie,  C.J., 
says  that  the  decisions  have  laid  it  down  "  as  clear 
law  that  a  tenant  inclosing  waste  land  contiguous 
or  adjoining  to  land  which  he  holds  of  another 
does  not  thereby  acquire  an  absolute  title  to  the 
fee,  but  is  presumed  to  do  so  for  the  benefit  of  his 
landlord,  so  that  it  should  go,  at  the  end  of  the 
term,  to  the  landlord  as  part  of  his  holding."  The 
second  point  in  this  case  does  not  arise  if  the  first 
is  correct. 

Brown,  Q.C.  (with  him  A.  Wills)  for  the  defen- 
dants.— On  the  true  reading  of  the  Embankment 
Act,  the  absolute  property  m  the  land  embanked 
is  given  to  Messrs.  Adams.  If.  however,  the  con- 
trary construction  should  prevail,  then  it  is  sub- 
mitted that  the  interest  which  they  took  was  an 
equitable  interest  for  an  agreemeut  for  a  lease 
wnich  constitutes  nothing  but  a  tenancy  at  will  at 
law,  and  the  right  of  the  freeholders  was  therefore 
barred  by  the  Statute  of  Limitations.  But,  first, 
aa  to  the  meaning  of  the  Act  of  Parliament.  There 
are  recitals  referring  to  the  Adams'  "  important 
interest"  in  the  lands.  It  is  on  the  petition  of 
the  Adams  that  the  Act  is  passed.  Tber  are  to 
be  at  the  whole  expense  of  embanking.  Then  the 
meaning  of  sect.  2,  the  vesting  clause,  is  that  so 
far  as  they  were  concerned  they  were  to  take  the 
reclaimed  piece  of  land  in  front  of  their  portion  of 
Durham-yard,  and  the  other  four  persons  were  to 
take  so  much  as  lay  before  their  respective  hold- 
ings. The  trustees  of  the  Duke  of  St.  Albans  were 
no  parties  to  the  Act,  which  was  a  private  nnder- 
takinff.  In  the  different  sections  there  is  no  allusion 
to  their  title.  Secondly,  as  to  the  Statute  of  Limita' 
tiona  (a).    The  tenancy  was  but  a  tenancy  at  will, 

(a)  3  &  4  Will  4,  o.  27,  a.  2,  enaote  that  after  Slst.  Deo. 
1833  no  person  Bhall  make  an  entry  or  distrexR  or  brin(^ 
an  action  to  recover  any  land  or  rent  bat  within  twenty 
yean  next  after  the  time  at  which  the  right  to  make  snoh 
entry  or  distress  or  bring  snoh  action  shall  have  first 
acomed. 

Sect.  7  enaote  that  in  the  oase  of  a  tenancy  at  will, 
snoh  ri^ht  shall  be  deemed  to  have  first  aoomed  at  the 
determination  of  snch  tenancy,  or  at  the  expiration  of  one 
year  next  after  the  oommenoement  of  snch  tenancy,  at 
which  time  snoh  tenancy  shall  be  deemed  to  have  deter- 
mined :  "  Provided  always  that  no  mortgagor  or  cettni 
Sue  Inul  shall  be  deemed  to  be  a  tenant  at  will  within 
lie  meaning  of  this  olanse  to  his  mortgagee  or  trustee." 

Seot.  14  has  reference  to  acknowledgments  of  title. 

Saot.  15  provides,  "  that  when  no  such  acknowledgment 
as  iJoreaaid  shall  have  been  given  before  the  passing  of 
this  Act,  and  the  possession  or  reoeipt  of  the  profits  of 
the  land,  or  the  receipt  of  the  rent,  shall  not  at  the  time 
of  the  passing  of  this  Act  have  been  adverse  to  the  right 
or  title  of  the  person  claiming  to  be  entitled  thereto,  then 
■o<di  person,  or  the  person  claiming  through  him,  may, 
notwithstanding  the  period  of  twenty  years  hereinbefore 
limited  shall  have  expired,  make  an  entry  Or  distress,  or 
bring  an  action  to  recover  snoh  land  or  interest"  [ne] 
"  at  any  time  within  five  years  next  after  the  passing  of 
tU*Aot" 


and  the  title  of  the  predecessors  of  the  plaintiffs 
was  therefore  barrea  by  3  &  4  Will.  4,  c.  27,  s.  7, 
after  the  lapse  of  five  years,  for  the  proviso  at  the 
end  of  that  section  applies  only  to  express  trusts. 
Here  the  equitable  right  to  call  for  leases  did  not 
create  any  express  trust  within  the  meaning  of  the 
section.  To  that  section  there  is,  in  3  Cbitty's 
Statutes,  3rd  edit.,  p.  35,  a  note  which  runs  thus : 
"  The  jiroviso  as  to  eetlui  qvs  trugts  contained  in 
this  section  applies  only  to  cases  of  declared  and 
express  trusts,  and  not  to  the  case  of  a  person 
holding  under  an  agreement  to  purchase,"  and 
Doe  d.  Stanioay  v.  Eoek  (4  M.  &  G.  30),  is  cited. 
[Blackburn,  J. — I  do  not  see  why,  for  the  purpose 
of  doing  injustice,  we  are  to  cut  down  the  effect  of 
the  words  trustee  and  cestui  que  trust  with  the 
addition  of  the  words,  "by  express  declaration," 
although,  indeed,  Fatteson,  J.  so  ruled  in  that  case 
at  Nisi  Pruis,  after  consulting  Cresswell,  J. ;  but  I 
never  could  see  the  ground  on  which  they  acted.] 
In  Darby  and  Bosanquet's  Statutes  of  Limitation, 
p.  269,  the  same  case  is  thus  referred  to :  "  Some 
doubt  has  been  thrown  on  this  decision  by  Willes, 
J.,  and  Keating,  J.,  in  their  edition  of  Mr.  Smith'H 
Leading  Oases  (vol.  2,  p.  570,  4th  edit.),  but  the 
distinction  seems  to  rest  on  a  broad  principle, 
namely,  that  when  the  trustee  and  the  cestui  que 
trust  have  but  one  interest,  namely,  that  of  the 
cestui  qiie  t)~ust,  there  his  possession  is  consistent 
with  the  title  of  the  trustee,  and- will  not  operate 
to  bar  such  title ;  but  where  on  the  other  hand  the 
interest  of  the  party  who  has  the  leg.il  estate, 
and  that  of  the  party  beneficially  entitled  are 
opposed  to  one  another,  the  possession  of  the 
latter,  who  is  owner  in  equity,  is  such  as  ought,  on 
the  general  principle  ot  the  statute,  to  bar  the 
title  of  the  former  at  law."  The  legal  relation  of 
landlord  and  tenant  existed  between  the  parties 
here,  and  so  long  as  that  relation  subsists,  the 
right  of  the  landlord  to  rent  is  not  barred  b^  non- 
payment, except  that  under  the  42nd  section  of 
3  a  4  Will.  4,  c.  27,  the  amount  to  be  recovered  is 
limited  to  six  years. 

Archbold  v.  Scully,  9  H.  of  L.  SO. 

Manisty  in  reply. — ^This  point  as  to  the  Statute 
of  Limitations  really  is  the  same  quastion  in 
another  form — viz.,  what  is  the  true  construction 
of  sect.  2  of  the  Act  11  Geo.  3,  c.  34P  Was  that 
section  intended  to  deal  with  legal  interests  alone  P 
What  was  the  interest  of  Messrs.  Adams  prior  to 
the  passing  of  their  Act  P  They  hod  a  legal  title 
to  a  very  small  portion  of  the  laud,  and  they  were 
in  equity  lessees  of  the  remainder.  Clearly  the 
statute  meant  to  protect  tenants'  interests  and 
that  word  "  interest"  was  purposely  introduced, 
so  as  to  include  all  persons  having  legal  and  equit- 
able rights.  Messrs.  Adam  were  beginning  to 
embank  before  the  Act  passed,  and  they  continued 
and  completed  the  work  subsequently.  Therefore 
the  trustees  could  not  grant  tnem  a  lease  of  the 
embankment,  for  it  was  not  made,  but  they  had  a 
right  to  make  it,  and,  when  they  did  so,  became 
legal  owners  for  the  rest  of  the  term.  If  they  had 
not  embanked  they  would  never  have  acquired  a 
title. 

Our.  adv.  vuU. 

July  6th. — The  judgment  of  the  court  (Black- 
bum,  Lush,  and  Haimen,  JJ.),  was  delivered  by 

Blackbubn,  J. — This  is  a  special  case,  stated  in 
an  action  of  ejectment.  It  appears  that  in  the 
middle  of  the  last  century  the  trustees  of  the  Duke 
of  St.  Albans  were  seised  in  fee  of  a  piece  of  land, 
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then  called  Durham-Tard,  which  was  bounded  on 
the  BOuth  side  by  the  river  Thames.  The  plaintiffs, 
it  is  admitted,  have  now  got  the  estate  of  the 
tmstees.  The  trustees  of  the  Duke  of  St.  Albans 
made  an  agreement  for  a  building  lease  with  four 
brothers  of  the  name  of  Adam,  from  whom  the 
property  derived  its  present  name  of  the  Adelphi. 
The  defendants  derived  their  estate  from  those 
brothers.  At  first  this  agreement  was  not  reduced 
to  writing,  and  the  Messrs.  Adam  began  their 
operations,  trusting  entirely  to  the  good  faith  of 
the  Duke's  trustees;  but  on  the  23rd  June  176'ii 
articles  of  agreement  under  seal  were  executed  by 
which  the  trustees  covenanted  with  the  Adams 
that  they,  or  the  survivor  of  them,  or  the  heirs  of 
such  survivor  should,  when  the  messuages  therein- 
after covenanted  to  be  built  upon  the  said  ground 
agreed  to  be  demised  should  be  tiled  in,  at  the  request 
and  charges  of  the  Adams,  their  administrators 
or  assigns,  "  by  one  or  more  good  and  xufiiciunt 
indenture  or  indentures  of  lease,  not  exceeding  one 
lease  for  each  house,  and  the  expense  of  each  \emte 
not  to  exceed  51.  6».,  including  the  registering 
thereof,  demise  to  the  Adams,  their  executoim, 
administrators,  and  assigns,"  Durham-yard,  to 
hold  to  them,  their  executors,  administrators,  and 
assigns,  from  Lady-day  1768,  for  ninety-nine 
years,  at  and  under  the  yearly  rent  of  1200t.  And 
the  Adams  covenanted  that  they  would  before 
twelve  months  from  the  date  thereof — i.e.,  before 
the  23rd  June  1770 — tile  in  so  many  houses  in  and 
upon  some  part  of  the  ground,  as  to  the  satisfaction 
of  the  trustees  should  secure  the  paymentof  the  rent 
of  1200Z.  The  portion  of  land  to  which  the  agree- 
ment applied,  as  already  stated,  extended  to  the 
Thnmci",  which,  to  borrow  the  words  of  the  Act  of 
Parliament  which  we  shall  immediately  quote,  at 
that  time  formed  "  a  convex  circular  sweep,"  or, 
as  we  should  term  it,  an  arc.  It  appears  from  the 
plan  attached  to  the  articles  of  ^reement  that  it 
was  in  contemplation  to  make  a  straight  embank- 
ment fi^>m  one  corner  of  the  sweep  to  the  other, 
forming  the  chord  to  this  arc,  and  so  win  from  the 
Thames  the  land  inside  the  chord  to  the  arc.  It  is 
the  land,  or  at  least  the  greater  part  of  the  land 
thus  reclaimed,  that  forms  the  subject  of  the 
present  action.  Having  discovered  that  they 
could  not  execute  this  purpose  without  the  autho- 
rity of  Parliament,  the  Adams,  and  some  other 
persons  having  interest  in  adjoining  property, 
promoted  an  Act  of  Parliament  (11  Geo.  3,  c.  34). 
There  can  be  no  doubt,  though  it  is  not  stated  in 
the  preamble,  that  this  was  with  the  concurrence 
of  the  owners  of  the  fee,  then  the  trustees  of  the 
Duke  of  St.  Albans.  The  Act,  after  reciting  in 
the  preamble  that  the  Adams  and  the  other  pro- 
moters had  valuable  freehold  and  leasehold  in- 
terests in  Durham-yard,  Salisbury-street,  Cecil- 
street,  and  Beaufort-buildings,  next  adjoining 
the  river,  and  that  thoy  were  willing  to  make  the 
embankment  in  front  of  their  respective  properties 
at  their  own  expense,  authorises  them  to  do  so. 
And  then  by  sect.  2,  enacts  "  That  the  ground  and 
soil  of  the  said  river  so  to  be  enclosed  and  em- 
banked in  the  front  of  such  respective  house, 
wharf,  or  piece  of  ground,  shall  vest  and  the  same 
's  hereby  vested,  in  the  owner  or  owners,  proprie- 
or  or  proprietors  of  nuch  adjoining  house,  wharf, 
T  ground  respectively,  according  to  his,  her,  or 
heir  respective  estates,  trusts,  or  intc.-csts." 
?he  first  question  raised  in  the  case  was  as  to  the 
effect  of  this  enactment.    Mr.  Brown,  for  the  de- 


fendant, endeavoured  to  construe  it  as  enacting 
that  the  Adams  should  have  the  fee  simple  in  the 
land  they  thus  reclaimed  from  the  Thames  at  their 
expense ;  but  we  think  it  is  clear  that  it  was  in- 
tended that  the  reclaimed  land  should  be  held  by 
the  same  title  its  the  land  in  front  of  which  it  lay, 
and,  consequently,  that  the  fee  simple  of  the  re- 
claimed land  along  the  frontage  of  Dnrham-yard, 
vested  in  the  trustees  of  the  Duke  of  St.  Albans, 
subject  to  the  interests,  legal  and  equitable, 
created  under  the  articles  of  agreement  of  the  23rd 
June  1769.  The  next  question  that  arises  is,  what 
were  those  interests  on  the  18th  May  1771,  when 
the  Act  received  the  Royal  Assent  P  The  Adams 
had  covenanted  to  tile  in  a  sufSciency  of  honaes 
by  the  23rd  Jane  1770,  and,  though  it  is  not  ex- 
pressly found  in  the  case,  we  have  no  difficulty, 
under  the  power  reserveid  to  us  in  par.  54  of 
drawing  inferences  of  fact,  in  coming  to  the  con- 
clusion that  they  had  done  this,  and  were,  there- 
fore, entitled  to  call  upon  the  trustees  to  execute  a 
lease,  or  leases,  of  the  whole  of  Durham-yard,  and, 
according  to  our  construction  of  the  Act  of  Parlia- 
ment, of  the  land  reclaimed  from  the  Thames,  for 
99  years.  They  had  exercised  this  right  by  getting 
several  leases  of  different  houses  executed,  the  rents 
reserved  on  which,  however,  appear  in  the  aggre- 
gate not  to  have  amounted  to  12002.  The  houses 
included  in  those  leases  are  tinted  blue  on 
the  plan.  Two  only  came  down  to  the  old  margin 
of  the  river.  The  leases  of  those  two  houses  are 
set  out  in  paragraphs  20  and  23,  and  by  them  it 
appears  that  those  two  leases  each  contained  ex- 
press reservation  "  except  and  always  reserved 
out  of  these  presents  the  lowest  range  of  vaults 
situate  or  being  under  the  messuage  or  tenement 
hereby  demised,  and  which  are  intended  to  be  de- 
mised "  by  the  trustees  to  the  Adams.  So  that  it 
is  plain  that  these  leases  did  not  comprise  the 
actual  original  boundary  of  the  Thames,  which 
was  included  in  the  vaults  thus  reserved  with  the 
declared  intention  of  making  a  subsequent  lease  of 
them ;  and,  as  it  seems  to  us,  a  muUo  fortiori,  they 
did  not  include  any  part  of  the  reclaimed  land  whicn 
lay  beyond  these  vaults.  The  state  of  the  title 
at  the  time  when  the  Act  of  Parliament  came  into 
operation,  therefore,  was  that  a  portion  of  Durliam- 
yard  was  already  under  leases  terminating  at 
Lady-day  1867,  and  that  the  residue  of  it,  and  the 
whole  of  the  reclaimed  land  was  then  held  by  the 
Adams  as  cestui  que  trusts  in  {xjsscssion,  having 
under  the  articles  of  agreement  of  the  23rd  June 
176.',  a  right  in  equity  to  leases  for  ninty-nine 
years  from  Lady-day  1868.  Leases  were  subse- 
quently executed  of  all  the  different  houses,  the 
rents  reserved  in  the  aggregate,  we  presume, 
amounting  to  1200{.  per  annum,  but  these  leases 
carefully  expressed  what  it  was  that  was  com- 
prised in  ea/'h,  and  no  one  of  them  indnded  the 
port.ion  of  reclaimed  land  now  in  dispute.  This, 
Jt  seems  to  us,  was  no  oversight,  but  purposely 
done.  The  object  of  the  brothers  Adam  m  having 
separate  lenses  made  of  the  different  houses  was 
that  they  might  have  it  in  their  power  to  sell  each 
lease  separately,  and  it  would  have  defeated  their 
intention  if  the  purchasers  of  the  lease  of  a  house 
could  have  claimi'd  the  wharf  which  was  erected 
on  the  reclaimed  land,  or  any  imrtion  of  it.  as 
part  of  wliat  was  comprised  in  his  holding. 
The  Adams  might  have  required  the  owner 
of  the  fee  to  execute  to  them  a  lease  of  this 
land,  but  there  waa  no  obejct  to  be  gained  by  them 
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by  so  doing,  as  if  the  ovmers  of  the  legal  fee  had 
in  any  way  interfered  with  their  possession  dur- 
ing the  ninety-nine  years,  a  court  of  equity  would 
at  once  have  interfered.   The  owners  of  the  fee  had 
a  right  to  call  on  the  Adams  to  accept  and  execute 
a  lease  for  the  land,  but  as  the  rent  of  12002.  was 
already  adequately  secured,  it  must  have  been  a 
lease  not  reserving  any  rent ;  and  until  the  passing 
of  the  3  &4  Will.  4  c.  27,  there  wan  no  motive  to 
induce  them  to  require  this,  as  till  then  there  could 
be  no  question  that  the  possession  of  the  Adams 
during  the  terra  could  not  be  adverse,  and  time 
would  be  no  more  a   bar  to  their   reversioners, 
after  an  equitable  term,  than  after  a  legal  one. 
But  it  was  argued  for  the  defendants  that  the 
effect  of  the  3  &  4  Will.  4,  c.  27  was.  as  is  said  in 
Nepean  v.  Doe  dem.  Knight  (2  M.  &  W.  8f>4)  to  do 
away  with  the  doctrine  of  non  adverse  jKissession  ; 
and  that,  consequently,  after  the  lapse  of  five  years 
from  the  passing  of  that  Act,  that  is  in  1838,  the 
title  of  the  present  plaintiffs  was  barred  although 
there  never  had  been  a  moment  up  to  the  end  of 
the  ninety-nine  years,  that  is  up  to  1867,  when  they 
conid  have  interfered  with  the  possession  without 
being  liable  to  an  injunction,  and  being  punished 
for  a  breach  of  trust.  It  is  obvious  that  the  Legis- 
lature could    never  have  intended  this,  and  we 
think  that  there  is  nothing  in  the  statute  3  &  4 
Will.  4  c.  27,  producing  such  an  effect.  In  Oarrard 
V.  Turk  (8  C.  B.  2.51)  the  Court  of  Common  Pleas 
put  a  construction  upon  that  statute,  according  to 
which,  where  the  possession  is  that  of  a  cestui  que 
trtut,  though  his  relation  to  the  trustee  may  at 
law  be  that  of  a  tenant  at  will,  the  trustee's  estate 
is  not  destroyed  by  mere  lapse  of  time.    That  doc- 
trine would  be  binding  on  ns,  even  if  we  did  not 
approve  of  it  as  we  do.     But  it  was  argued  that  the 
proviso  at  the  end  of  sect.  7  must  be  limited  to 
"express  tra8ts,"and  for  this  the  case  of  Doe  -v.  Bock 
(2  C.  <&  M.  533)  was  cited.  The  word  "  express"  is  not 
found  in  this  section,  but  it  may  very  well  be  that 
in  construing  the  Act  the  terms  "  trustee  "  and 
cestui  que  trust  are  to  be  understood  in  the  same 
way  as  in  Beckford  v.  Wade  (17  Ves.  95) ;  The  Privy 
Council  held  there,  that  the  words  "  trust "  and 
"  trustee  "  in  the  Jamaica  Statute  of  Limitations 
were  to  be  understood  in  the  language  of  Sir 
William  Grant, as  meaning  "actual  express  trusts  as 
between  cestui  que  trusts  and  trustees  properly  so 
called,  on  which  length  of  time  ought  to  have  no 
effect." — "  An  actual  direct  trust — ^not  such  possible 
eventual  trusts  as  may,  in  case  certain  facts  are 
established  in  evidence,  be  declared  by  a  court  of 
equity ;  "  but  in  the  present  case  the  trust  between 
the  owners  of  the  fee  and  those  who  held  under  the 
agreement  of  1768  was  an  actual  direct  trust.    The 
case  of  Doe  v.  Rock  (2  C.  &  M.  553,  4M.  &  G.  30)is 
confusedly  reported ;  but  it  would  seem  that  the 
owners  of  the  leeal  fee  had  held  it  as  trustees  for 
Woolrich,  who  nad  purchased  it  from  them,  but 
failed    to   pay    the    price.    Then   Woolrich    sold 
his    equitable    fee    to    Butler    at    an    advanced 
price.     It  would  seem  probable  from  the  report 
in  Carringitm  and  Marshman  that  Butler  acttially 
paid     the     original     price     to     the     owners     of 
the  fee,  and  that  they  became  trustees  for  him 
only,  and  that  afterwards,  by  some  arrangement 
not  explained  in  the  report,  Woolrich  became  tenant 
at  will  to  Butler,  not  to  the  trustees,  except  in  so 
far  as  by  implication  every  trustee  may  be  said  to 
be  trostee  for  those  who  hold  under  his  immediate 
cestui  que  trusts.    This  understood,  the  ruling  of 


Patteson,  J.,  after  consulting  Cresswell,  J.,  was  in 
truth  no  more  in  effect  than  that  where  the  cestui 
que  trust  would  be  barred  if  his  title  was  legal,  his 
^ustee  is  also  barred,  a  doctrine  which  in  no  way 
comes  in  question  here,  and  which  has  since  been 
acted  upon  in  Melling  v.  Leake  (16  C.  B.  662).  We 
come,  therefore,  to  the  conclusion  that  the  plaintiff's 
are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 

Attorneys  for  the  plaintiffs,  Fladgate,   OUvrke, 
and  Go. 

Attorney  for  the  defendants,  Clarke. 


Monday,  Nov.  6. 
Cox  V.  SlLLEN. 
Common  Pleas  of  Lancaster — Cause   tried  at   the 
assizes — Before  what  court  a  motion  to  he  made 
for  a  new  triaJ^^  ^  5  Will.  4,  e.  62,  s.  26. 
When  an  action  is  brought  in  the  Cou/rt  of  Common 
Pleas  of  Lancaster,  and  tried  at  the  assizes,  a  rule 
for  a  new  trial,  ^c,  m/ust  be  made  in  the  Court  of 
Westmmster  of  which  the  judge  who  tried  such 
cause  is  a  member.     Where,  therefore,  such  an 
action  was  tried  before  Kelly,  C.B.,  and  a  non- 
smt  was  entered,  this  court  reused  to  entertain  a 
motion  to  set  aside  the  nonsuit  and  for  a  new  trial. 
This  was  an  action  brought  in  the  Common  Pleas 
of  the  county  Palatine  of  Lancaster,  and  was  tried 
at  the  last  assizes  at  Liverpool  before  Kelly,  C.B., 
when  the  learned  judge  directed  the  plaintiff  to  be 
nonsuited. 

Miliward,  Q.  C.  now  moved  for  a  rule  calling 
upon  the  defendant  to  show  cause  why  the  non- 
suit should  not  be  set  aside  and  a  new  trial  be 
bad.  He  admitted,  however,  it  was  the  usual 
practice  in  such  cases  to  move  the  court  to  which 
the  learned  judge  belonged,  before  whom  the 
cause  was  tried,  which  in  tnis  case  would  be  the 
Exchequer,  but  that  there  was  no  rule  of  law 
upon  the  subject,  and  that  the  4  &  5  WiU.  4,  c.  62, 
8.  26,  in  terms  gave  the  suitor  power  to  apply  to 
any  one  of  the  Superior  Courts  at  Westminster.(o) 
[Mkllok,  J. — Although  there  is  no  rule  of  law,  the 
practice  has  been  uniform  to  apply  to  the  court  of 
which  the  judge  who  tried  the  case  is  a  member.] 
No  doubt  the  practice  has  been  so,  and  shortly 
after  the  passing  of  the  Act  a  case  arose  of  an 
application  to  this  court  with  reference  to  a  cause 
tried  before  Gumey,  B.,  and  the  court  expressed 
a  desire  that  the  motion  should  be  made  in  the 
Exchequer.  Before  the  passing  of  the  4  &  5  Will. 
4,  c.  62,  the  practice  was  to  make  the  application 
before  the  two  judges  of  assize,  before  one  of 
whom  the  cause  was  tried ;  but  by  the  terms  of 
the  26th  section  the  suitor  has  the  liberty  of 
applying  to  any  one  of  the  Superior  Courts  of 
Westminster,  and  in  many  cases  it  would  certoinly 
be  more  convenient  not  to  apply  to  the  same  court 
of  which  the  learned  judge  who  tried  it  is  a 
member.  [CocKBimM,  C.  J. — On  the  other  hand, 
in  a  great  variety  of  cases,  it  would  be  most 
desirable  that  the  application  should  be  made  to 

(a)  The  26th  saotion  enaota,  "  That  it  shaU  be  lawful 
for  any  party  in  an;  action  now  depending  in,  or  hei«- 
after  to  be  depending  in,  the  said  Cioart  of  Oommon 
Pleas  at  Lanoaster,  to  apply  by  motion  to  any  one  of  the 
Superior  Conrte  at  Westminster  sitting  in  banco  witbin 
Bnoh  period  of  time  after  the  trial  aa  motions  of  the  like 
kind  shall  from  time  to  time  be  permitted  to  be  made  in 
the  said  Superior  Court,  for  a  role  to  show  cause  why  a 
new  trial  aboold  not  be  granted  or  nonsoit  set  aiide,  and 
a  new  trial  bad,"  &o. 


Digitized  by 


Google 


426-Vol.  XXV.,  N.  8.] 


THE  LAW  TIMES  REPORTS. 


[Not.  18,  1871. 


Ex. 


SUIIH   AND  OTUEBfi  V.  KiBK  AKD  ANOTBEB. 


[Bx. 


such  court.]  Ab  it  is  only  a  rule  of  practice  it  is 
desired  to  review  it. 

CocKBURN,  C.J.  —  We  do  not  think  that  it  is 
desirable  to  etitablish  a  different  practice  from  that 
which  has  hitherto  prevailed. 

Attorney  for  the  plaintiff,  Lowndes,  Liverpool. 

COTTAT  OF  EZCEEQUSS. 

Reported  bjr  H.  Lzioh  and  T.  W.  Siuhdbbs,  Kaqni., 
Barriiters-at- La  w . 

June  1  and  24. 
Smith  and  othbrs  v.  Kiuk  and  anothkk. 
Buildhuj  contract— BuUder't  turelles  for  pm-fonn- 
ance  of — Bankers  advancing  money  to  builder  o»» 
security  of  contract — Assit/nment   by  builder  of 
contract    moneys    as    security  —  Bankruptcy    of 
builder — Work  finished    by    sureties — Resulting 
contract — Action  by  sureties  for  balance  of  contract 
price — Conflicting  claims — Interpleader — Special 
case. 
In  June  1864  one  Y.,  a  builder,  contracted  with  the 
justices  of  A.  to  build  a  gaol  for  12,053i.,  pro- 
vision being  made  in  tlie  contract  for  extra  work, 
additions,  and  omissions,  to  be  certified  from  time 
to  time  by  the  architect,  and  the  contract  price  to 
be  paid  at  follows:  the  architect  to  certify  from 
time  to  time  tliat  work  to  a  certain  amoutU  had 
been  done  to  his  satisfaction,  and  tlie  amount  so 
certified  to  be  paid  to  Y.,  subject  to  a  dedufCtion  to 
be  rnade  by  tlie  archiiect  of  201.  per  cent,  upon  the 
amount  until  such  deduction  should  anwunt  to  101. 
per  cent,  upon  the  contract  price,  or  a  reserve 
sum  of  12952. ;   when  the  wmU  work  should  be 
completed,  three-fourths  of  the  balance  due  to  be 
paid  to  Y.  two  months  after  the  ca-diif&il's  certifi- 
cate of  completion,  and  Oie  remainder  of  su,ch 
halamee  to  befai<l  to  him  at  the  end  of  six  mouths 
upon  the  architect's  certificate  thai  the  works  were 
then  in  good  and  substantial  repair.     The  defen- 
dants  were  sureties  by  bond  to  me  justices  for  tite 
due  performance  by  Y.  of  the  said  contract.     Y. 
proceeded  with  tits  work,  and  in  Jon.  1866  tlie 
reserved  sum  in  tlie  liands  of  the  justices  amounted 
to  12952.,  of  which  fa/st  tlie  defendants  were  aware. 
Being  tlien  in  want  of  money  to  complete  his  con- 
tract, Y.  prevailed  upon  tlie  plaintiffs,  his  bankers, 
to  make  fiim  advances  to  eiwhle  him  so  to  do,  in 
consideration  of  his  assigning  to  them  all  future 
paijmsnts  under  the  contrcKt,  logethe)-  with  the 
reserved  sum- of  12952.,  and  other  securities ;  and 
accordingly  Y.,  by  deed  of  the  27th  Jan.  1866, 
assigned  U>  the  plaintiffs,  as  a  security  for  such 
advances,  "  aU  instalments  and  sums  of  money 
tlien  due  and  payable,  or  thereafter  to  become  or 
accrue  due  and  payable  to  him,  under  or  by  virtus 
of  tlie  said  contratct,  either  upon,  before,  or  after 
vie  completion  of  the  said  works  mentioned  in  the 
same  contract.        Tlie  defendant  K.  also  at  the 
same  time  gave  his  bond  for  10002.  to  the  plaintiffs 
as  a  furtlier  security,  and  both  the  defendants,  and 
also  the  said  justices,  liad  knowledge  of  the  said 
assignment.      The  plaintiffs  made  tlie  required 
advances,  which  were  expended  by  Y.  upon  the 
works,  and  18962.  w  now  due  to  them  from  Y.  in 
respect  thereof. 
On  the  Wth  Sept.  1866,  F.,  who  up  to  that  time  had 
received  from  tlie  jtistices  94002.  on  account  of  his 
"onlraet,    became    bankrupt,  and  thereupon   tlie 
itices,  through  tlieir  clerk  of  the  peace,  on  tlie  1st 
4.,  wrote  to  the  d^endants,  the  sureties,  to  know 


what  course  they  deetned  best  to  pursue,  to  whidi 
the  defendant*,  by  letter  of  the  hth  Oct.,  replied  as 
follows : — "  We  beg  to  state  that  we  are  prepared 
to  enter  upon  the  works  directly,  and  coniphUe  tlie 
same  for  the  amount  of  money,  «»«£  the  plant,  that 
would  luive  been  due  had  Y.  completed  the  contract. 
To  save  usfurtlier  annoyance  or  damage  from  any 
action  on  the  port  oj'  Y.'s  creditors,  ice  should  be 
very  gratefid  if  you  would  kindly  enter  into  a 
fresh  contract  with  us  upon  tlie  basis  of  the  above 
terms."    At  a  meeting  of  the  justices  on  the.  follow- 
ing day,  the  6th,  it  was  "  resolved  that  the  proposal 
of  the  defendants,  the  sureties  of  Y.,  as  contaiiied 
in  tlieir  letter  of  the  bth  inst.,  to  enter  upon  tlie 
works  at  tlie  new  gaol  immediately,  and  complete 
tlie  same  under  the  provisions  of  the  existing  con- 
tract be  agreed  to :  and  it  was  also  resolvA  that 
it  was  not  desirable  to  enter  into  any  new  contract 
with  them."    ImmedicUely  after  this  resolution  the 
defendants  took  pOKsession  of  tlie  works,  and  pro- 
ceeded to  carry  tliem  out,  cmd  completed  them  by 
the  1st  Nov.  1867,  the  architect  giving  his  certificate 
of  completion  on  tlie  iOtli  Jan.  1868,  and  his  final 
certificate  of  good  repair  on  tlie  Qlind  July  18i68. 
Tlie  defendants  expended  54202.  on  the  complelioti 
of  the  gaol,  and  received  28002.  from  the  jtistices, 
who  had  also  paid  94002.  to  Y.,  and  upon  the 
architects  making  up  tlie  amount  and  taking  into 
account  tlie  extras  and  omissions  in  accordance 
with    tlie  terms  of    Y.'s    contraet,    the    balance 
certified    by    him    as  due  by   tlie  justices    was 
12432.  16«.  6d.,  which  sum  the  plaintiffs  claimed 
under  tlieir  deed  of  assignment.     Tlie  defendants 
alst)   claimed  it  under  the   circumstances  above 
stated,  and  brought  an  action  to  recover  it  against 
tlie  justices,  who  thereupon  paid  the  money  into 
couH  I  and  the  question  being  raised  upon  inter- 
pleader whether  tlie  present  plaintiffs  were  entitled 
to  it  as  against  the  present  defendants,  it  was 
Held  by  Kelly,  O.B.  and  Bramwell,  B.  {dissentienii- 
bus  Martin  and  Cleashy,  BB.),  that  the  plaintiffs 
were  not,  and  that  the  defendants  were,  entitled  to 
the  balance  in  question. 
Bt  a  judge's  order  made  the  28th  Jan.  1870,  upon 
an  interpleader  summons  taken  out  by  the  defen- 
dants, in  an  action  in  which  the  present  defen- 
dants were  plaintiffs  and  the  Earl  of   Yerulam 
and    others    were    defendants,  and    the    present 

£laintiffs  Henry  Smith,  the  Bight  Hon.  Alexander 
leslie  Melville,  Robert  Smitk,  and  Alexander 
Samuel  Leslie  Melville  (trading  as  and  herein- 
after called  "  Smith,  Ellison,  and  Co"),  were  the 
claimants,  the  said  action  and  the  claim  of  Smith, 
Ellison,  and  Co.,  in  respect  of  the  sum  of 
12432. 16<.  6i.,  paid  into  court  in  the  said  action, 
pursuant  to  an  order  of  the  26th  July  1869,  and 
adso  the  claim  of  Smith,  Ellison,  and  Co.,  in  re- 
spect of  the  balance  claimed  by  the  plaintifl^  from 
the  defendants  in  the  said  action,  and  all  matters 
in  difference  between  any  of  the  said  parties,  were 
referred  to  the  award,  &c.,  of  a  barrister-at-law, 
who  was  ordered  to  state  a  special  case  for  the 
opinion  and  judgment  of  the  Court  of  Exchequer, 
between  the  plaintiffs  in  the  said  action  and  the 
said  Smith,  Ellison,  and  Co.;  and  fVirther,  that 
the  costs  of  and  incident  to  the  said  case  should 
abide  the  event  of  such  special  case.  And  there- 
upon the  said  arbitrator,  pursuant  to  the  said 
order,  stated  the  following  case,  between  the 
claimants.  Smith,  Ellison,  and  Co.,  hereinafter 
called  the  phuntiffs,  and  the  plaintiffs  in  the  said 
action,  hereinafter  called  the  defendants. 


Digitized  by 


Google 


Not.  18,  1871.] 


THE  LAW  TlMEb  REPORTS. 


[Vol.  XXV.,  N.  S.-427 


Ex.] 


Smith  amd  othkbs  v.  Kibk  and  akotubb. 


[Ex. 


Case. 

1.  The  pluntiffs  carry  on  business  as  bankers  at 
Lincoln,  under  the  firm  of  Smith,  Ellison,  and 
Company. 

2.  For  many  years  prior  and  down  to  the  time 
of  his  bankruptcy  nereinailer  mentioned,  one 
Robert  Young  carried  on  business  as  a  contractor 
and  builder.  The  defendants,  Messrs.  Kirk  and 
Balstone,  are  builders  and  contractors,  and  were 
the  sureties  for  the  due  performance  by  the  said 
Robert  Young  of  the  contract  for  the  St.  Albans 
gaol,  hereinafter  mentioned. 

;{.  Prior  to  the  yeiir  1864  the  defendant  Kirk 
and  the  said  Robert  Young  had  many  dealings 
together.  About  April  1857  Kirk  made  Young 
certain  advances,  and  received  from  him,  as  secu- 
rity, the  deed  of  covenant,  a  copy  whereof  accom- 
panies, marked  A,  and  is  to  be  taken  as  part  of  this 
case.  After  that  date  various  contracts  were  taken 
by  Young,  as  to  which  the  arrangement  provided 
for  by  this  deed  applied.  This  arrangement  cou- 
tinuMl  down  to  the  3rd  June  1864,  when  a  balance 
•was  struck  between  them,  and  it  was  agreed  that 
the  arrangement  should  not  extend  to  the  contract 
for  the  erection  of  St.  Albans  gaol,  hereinafter 
mentioned. 

4.  On  the  10th  June  1864,  Robert  Young,  whose 
tender  for  the  same  had  been  accepted,  entered 
into  a  contract  with  the  Earl  of  Verulam  and 
others,  acting  on  behalf  of  the  justices  for  the 
liberty  of  St.  Albans,  for  the  erection  by  Young, 
for  the  sum  of  12,9531.,  of  a  gaol  near  that  town. 

5.  A  copy  of  the  contract  accompanies,  marked 
B,  and  is  to  be  taken  as  part  of  this  case.  By  the 
contract,  the  builder  undertook  to  finish  and  com- 
plete all  the  works  to'  be  contracted  for,  to  the 
satisfaction  of  the  architect,  on  or  before  the  Ist 
Jan.  1866,  or  on  or  before  the  day  on  which  any 
additional  term,  as  thereinafter  provided,  should 
terminate.     No  such  additional  term  was  granted. 

6.  The  contract  contains,  among  others,  the  fol- 
lowing clause :  Clause  4 : — 

If,  at  any  time  before  the  contract  shall  have  been 
completely  performetl,  the  builder,  his  acting  exeontors 
or  administrators,  or  any  of  them,  shall  become  bank- 
rapt,  or  perform  any  act  of  bankruptcy,  or  if  any 
material,  plant,  or  effects  in  or  about  the  works  sbaU 
be  seized  under  any  extent  or  execution,  or  if  the 
builder,  hli  executors,  or  administrators  shall  abandon 
the  execution  of  this  contract,  or,  in  the  opinion  of 
the  architect,  shall  not  have  so  proceeded  therewith  as 
that  the  same  shall  be  duly  performed  within  the  period 
within  which  the  same  oneht  to  be  performed,  or  shall 
have  actually  made  default  in  the  performance  thereof 
within  such  period,  or  shall  have  committed  any  wilful 
breach  of  any  of  the  provisions  of  these  presents,  then, 
in  every  or  any  such  case,  and  at  any  time  thereafter,  the 
Qaol  Building  Committee,  or  the  clerk  of  the  peace,  or 
his  deputy  for  the  time  bemg  acting  on  their  behalf,  may, 
without  any  notioe  to  or  consent  of  the  builder,  his  exe- 
cutors, administrators,  or  assigns,  either  treat  this  con- 
tract as  broken  on  the  part  of  the  builder,  or  forthwith 
sue  the  builder  and  his  sureties,  or  any  of  them,  their  or 
any  of  their  executors  or  administrators,  for  damages  by 
reason  of  every  or  any  breach  thereof,  or  may  take  pos- 
session of  the  works  and  the  roads  and  ways  referred  to 
in  the  last  preceding  clause,  and  all  or  an^  part  of  the 
materials,  plant,  and  effects  thereon,  or  wtuch  may  have 
been  provided  by  the  builder,  his  executors,  or  admi- 
nistiators  for  the  execution  thereof,  and  under  the  direc- 
tion cf  the  arohiteot,  purchase  and  provide  any  other 
materials,  plant,  or  effeots,  and  employ  any  fore- 
man and  workmen  fur  the  purposes  of  the  works,  at 
■noh  prices,  and  for  such  weekly  or  other  wages,  and 
genetwly  on  such  terms  as  the  architect  shall  think  &t ; 
•od  may,  either  themselves  under  the  direction  of  the 
aichiteot,  mi^  and  maintain  all  such  roads  and  ways  as 


hereinbefore  referred  to,  and  proceed  by  measure  and 
value  with  the  works,  and  reoonstxuct  any  portion  there- 
of which,  in  the  architect's  opinion,  shall  nave  been  im- 
properly executed,  and  complete  the  works  and  insure, 
and  keep  insured  and  in  repair,  for  six  calendar  months 
thereafter  in  manner  provided  by  the  architect,  or  may 
then,  or  at  any  subsequent  time,  enter  into  any  new  con- 
tract or  contracts  for  the  execution  of  the  contract  or 
any  part  thereof. 

7.  Clause  5 : 

The  gaol  building  committee,  or  the  clerk  of  the  peace, 
or  his  deputy  for  the  time  being,  shall  not,  by  any  exer- 
cise of  any  of  the  powers  given  by  the  two  last  pre- 
ceding clauses,  be  barred  or  prejudiced  from,  or  in  respect 
of,  any  right  or  remedy  hereunder,  or  under  the  bond 
hereinbefore  referred  to  or  otherwise,  against  the  builder 
and  his  sureties  or  any  of  them,  or  any  of  their  executors 
or  administrators,  for  recovery  of  the  said  sum  or 
sums  of  20?,  per  week,  or  of  any  further  or  other  damages 
for  breach  of  contract  or  otherwise  ;  and  in  case  of  the 
gaol  building  committee,  or  the  clerk  of  the  peace,  or  his 
deputy  for  the  time  being,  exercising  all  or  any  of  such 
powers  they  may  retain  all  or  any  part  of  the 
costs,  charges,  and  expenses,  or  any  of  the  ma- 
terials, plant,  and  effects,  ana  work  bought  or  pro- 
vided by  them,  and  all  or  any  part  of  the  damages 
and  expenses  which  they  may  incur  or  sustain  in 
making,  exeonting,  completing,  insuring,  repairing,  or 
maintaining  the  said  roads  and  works,  or  by  reason 
or  any  breach  of  this  contract,  or  which  may  in  any  wise 
be  referable  thereto,  with  lawful  interest  thereon,  out  of 
any  money  which  may  at  any  time  be  payable  under  tMs 
contract,  so  far  as  the  same  will  extend ;  or  they  may 
sne  for  and  recover  such  costs,  damages  and  expenses, 
and  interest,  or  the  residue  thereof,  from  the  builder 
and  his  sureties,  or  any  of  them,  or  any  of  their  executors 
or  administrator ;  or  they  may  raise  the  same  or  any 
part  thereof  by  sole  of  any  of  materials,  plant,  and  effects 
provided  by  the  builder  for  the  purposes  of  the  works. 

8.  Clause  29 : 

The  said  contract  money,  or  sum  of  12,9532.,  shall  be 
paid  to  the  builder  in  manner  following :  The  architect 
will,  from  time  to  time,  in  the  last  week  in  each  monUi 
during  the  progress  of  the  said  works,  make  and  sign  a 
certificate  stating  that  work  and  materials,  not  included 
in  any  previous  or  other  certificate,  to  the  amount 
therein  suited,  and  which  amount  is  to  be  mlcnlated  in 
manner  next  hereinafter  provided,  have  been  done,  exe- 
cuted, or  provided  by  the  builder  to  the  satisfaction  of 
the  architect,  and  upon  the  production  of  such  a  certifi- 
cate, signed  by  the  architect  and  countersigned  by  tiie 
olerk  of  the  peace  or  his  deputy,  to  the  treasury  for  the 
time  being  of  the  said  liberty  of  St.  Albans,  and  also  of 
a  request  in  writing,  signed  by  the  builder,  for  the  pay- 
ment of  the  said  sum  in  manner  specified  in  such  written 
request,  the  said  treasurer  will  pay  unto  the  said 
builder,  or  to  his  or  her  order,  the  sum  so  stated  in  such 
certificate  as  aforesaid. 

9.  Clause  30: 

In  calculating  the  sum  to  be  stated  in  such  certificate 
as  aforesaid,  the  architect  shall  estimate,  by  valuation 
or  admeasuremect  as  shall  seem  to  him  best,  and  shall 
make  a  deduction  after  the  rate  of  202.  per  centum  from 
such  amount,  until  the  architect  shall  have  certified  that 
a  sum  equal  to  102.  per  cent,  upon  the  whole  amount  of 
the  contract,  shall  have  been  reserved,  and  then  the  full 
value  upon  the  residue  of  the  works,  until  the  whole  of  the 
work  is  certified  as  complete.  Provided  always  that  no 
certificate  shall  be  given  for  a  less  sum  than  5002. 

10.  Clause  31 : 

The  balance  of  the  said  contract  money,  or  sum  of 
12,953<.,  remaining  unpaid  on  the  day  on  which  the 
architect  shall  deliver  to  the  clerk  of  the  peace  for  the 
said  liberty,  or  his  deputy,  a  certificate  in  writing  signed 
by  the  archi  ect,  stating  that  all  the  works  to  be 
contracted  for  have  been  finished  and  completed  in  every 
respect  to  his  entire  satisfaction,  shall  be  paid  to  the 
builder  in  manner  following,  that  is  to  say,  at  the  end  of 
two  calendar  months,  to  be  computed  from  the  day  of 
delivery  of  suoh  certificate  as  last,  aforesaid,  certify  in 
writing  signed  by  him  that  the  said  works  and  eveir 
port  thereof  are  in  ^ood  and  substantial  repair,  then  and 
in  such  case  the  said  treasurer  will,  on  the  proanotion  to 
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him  of  the  aaid  oertifioate,  ooDnterBigned  by  the  said 
clerk  of  the  peaoe  or  the  depaty,  pay  unto  the  builder,  or 
to  hix  order,  at  Uie  rate  of  three-fonrthe  of  the  amount 
of  Hiivh  balaooe  as  aforO!>aid,  without  any  iuturest 
thoreon,  ami  in  case  the  aruhitcot  nhall  at  the  end  of  six 
calendar  months,  to  be  compatod  from  the  same  day 
from  which  the  said  period  of  two  caleTnlnr  months 
is  to  bu  computed,  certify  in  writio);  siifnod  by  him. 
that  the  said  works  and  overy  part  thereof,  are  in  |;ood 
and  substantial  repair,  then  and  in  such  on><e  the  trea- 
surer will,  on  the  production  of  such  crtificuto,  oounter- 
signe  1  by  the' clerk  of  the  peace,  or  his  deputy  as  afore, 
said,  pay  unto  the  builder  the  remainder  of  such  balance 
ox  aforoxaid,  without  any  interest  thereon. 

11.  John  Kirk  and  John  Balstone,  as  sureties 
for  tlie  due  performance  by  Young  of  the  above- 
mentioned  contract,  gave  to  the  said  justices  a 
bond,  a  copy  whereof  (marked  C),  is  to  be  taken  as 
jwrt  of  tins  case. 

12.  Kirk  and  Balstone,  at  the  time  they  gave 
this  bond,  were  acquainted  with  the  terms  of  the 
contract  between  Young  and  the  justices,  and  of 
the  tender  and  the  quantities  on  which  the  tender 
was  based. 

13.  After  the  contract  above-mentioned  was 
entered  into,  Robert  Young  entered  upon  the  pre- 
mises at  St.  Albans,  and  proceeded  to  execute  the 
agreed  works. 

14.  Robert  Young  had  considerable  difificulties 
in  finding  the  funds  necessary  for  carrying  out  his 
contract,  and  in  order  to  obtain  them,  he  procured 
advances  from  time  to  time  from  Smith,  Ellison, 
and  Co. 

15.  For  the  purpose  of  securing  the  advances 
80  made,  Kirk  gave  a  bond  to  the  bunk  for  3002. 

16.  In  Jan.  1866,  Young's  account  with  Smith, 
Ellison,  and  Co.,  was  overdrawn  to  the  amount  of 
25002.,  and  thev  refused  to  make  any  further  ad- 
vances without  further  security. 

17.  Young,  therefore,  had  an  interview  with  Mr. 
Melville,  a  partner  in  the  plaintiff's  firm,  and  he 
offered  to  aSord  him  additional  accommodation  on 
the  terms  mentioned  in  the  following  letter,  which 
was  immediately  afterwards  sent  by  Young  to  the 
defendant  Kirk. 

Lincoln,  11th  Jan.  1866. 
Dear  Brother, — I  think  my  interview  with  Mr.  Melville 

will  meet  your  satisfaction  under  the  cironmatanoes,  it  ia 

this ! — 

The  bank  to  have  the  reserved  sum  of  St.  Albans 
secured  to  them,  and  to  receive  the  further  pay- 
ments thereon ^1295 

Mr.  John  Kirk  to  give  a  bond  to  extend  over 
eighteen  months 1000 

Robert  Young's  insarauoe  250 

jea546 

I  am  to  bo  allowed  to  have  the  payment  now  in  course  of 
signature,  5002. ;  ditto,  on  Mr.  Haddon's,  say  2002. ;  addi- 
tional aooommidation  at  *he  bonk,  3002. ;  making  10002. 
to  carry  out  the  contracts.  Mr.  Melville  declines,  for  my 
sake,  to  tako  any  security  on  my  plant  and  stock  in  trade, 
as  it  would  hare  to  be  advertised  to  be  of  any  nse,  and 
would  injure  mo  ecriously.  The  bank  account  against  me 
was  2300i.  I  was  not  aware  that  it  was  so  hi^h,  and  will 
take  care  that  nothitig  of  this  kind  occurs  again,  and  that 
no  one  else  incurs  risk  through  my  indiscretion.  Had 
the  gaol  payments  been  made  in  accordance  with  the 
terms  of  the  nnntriict,  it  would  have  been  satisfactory 
cnonRh.  1  diil  think  of  calling  upon  yon  to.morrow,  bnt 
think  this  letter  will  explain  the  arrangement ;  bntif  yoa 
wish  it  I  can  see  you.  Mr.  Tweed,  the  bank  solicitor, 
will  draw  up  the  paper  for  yon  to  sign,  and  send  it  to  yon. 
1  would  not  pass  such  a  week  for  a  consideration. 

Mr.  Kirk.  (Signed)  B.  YouNO. 

Your  guarantee  fpr  300i.  will  be  returned  to  yon  with 
the  bond. 

18.  On  the  15th  Jan.  Young  had  an  interview 
with   Kirk   nnd    Balstone,  at    which    the    terms 


mentioned  in  the  above  letter  were  discussed  and 
approved  of  by  them,  and  Kirk  agreed  to  give  the 
proposed  bond,  if  the  advances  by  the  bank  were 
extended  to  the  sum  of  30002. 

19.  On  the  27th  Jan.  1866,  Young  assigned  to 
Smith,  Ellison,  and  Co.,  all  and  every  the  instal- 
ments or  instalment,  sums  and  sum  of  money  then 
due  and  payable,  or  thereafter  to  l)ecorae  or  to 
lu^crue  due  and  payable  to  the  said  R.  Young,  his 
executors,  administrators,  or  as.signs,  under  or 
by  virtue  of  the  said  St.  Albans  gaol  contract, 
either  upon,  before,  or  after  the  completion  of  the 
several  works  mentioned  in  the  same  contract, 
and  All  the  right,  title,  interest,  property,  claim 
and  demand  of  him,  the  said  R.  Young,  therein  or 
thereto,  together  with  full  power  and  authority 
for  the  said  Smith,  Ellison,  and  Co.  to  ask,  demand, 
sue  for,  recover,  and  receive,  and  give  effectual 
receipts  and  discharges  for  the  said  instalments, 
moneys,  and  premiums,  in  the  name  or  names 
of  the  said  R.  Young,  his  executors  or  administra- 
tors, and  by  all  legal  proceedings  to  enforce  the 
payment  of  the  said  instalments,  and  other  the 
sums  or  sum  of  money  for  the  time  being  due  and 
owing,  or  payable  under  or  by  virtue  of  the  said 
contract,  as  a  collateral  sccuritv  for  the  balance 
due  on  his  account  current  with  them.  (A  copy 
of  this  assignment  marked  D  accompanies,  and 
i'i  to  be  taken  as  part  of  this  case.) 

20.  Messrs.  Kirk  and  Balstone  were  aware,  at  or 
about  the  time  it  was  made,  that  the  assignment 
in  the  last  {laragraph  mentioned  had  been  executed 
by  Young. 

21.  Notice  of  the  assignment  to  Smith,  Ellison, 
and  Co.  was  given  to  the  justices  of  St.  Albans  on 
the  10th  Feb.  1866. 

22.  On  the  14tb  Feb.  1866,  Kirk  executed  a 
bond  to  Smith.  Ellison  and  Co.  for  lOOOL,  as 
further  security  for  the  advances  to  Young.  (A 
copy  of  this  bond  accompanies,  marked  E,  and  is  to 
be  taken  as  part  of  this  case.) 

23.  At  the  time  of  the  assignment  to  Smith, 
Ellison  and  Co.,  the  full  amount  of  12952.  had  been 
retained  by  the  justices,  under  clause  30  of  the 
contract,  in  respect  of  the  work  previously  done  by 
Young,  and  certified  for  by  the  architect,  and  of 
this  fact  Kirk  and  Balstone  were  then  aware, 

24.  Smith,  Ellison  and  Co.  continued  to  make 
advances  to  Young,  and  had  made  him  advances 
prior  to  his  bankruptcy  hereinafter  mentioned  to 
an  amount  exceeding  30002.  The  money  so  ad- 
vanced was  expended  oy  Young  on  the  St.  Albans 
Work8,*and  18962.  in  respect  of  such  advances  is 
now  due  to  Smith,  Ellison  and  Co. 

25.  After  the  date  of  the  assignment  to  Smith, 
Ellison  and  Co.  hereinafter  mentioned,  and  prior 
to  the  bankruptcy  of  Young,  various  sums  were 
paid  by  the  justices,  in  respect  of  work  certified  by 
the  architect  to  have  been  done.  These  moneys 
were  paid  by  the  justices  (with  the  exception  of 
one  sum  in  Aug.  1866,  paid  on  Young's  receipt 
alone)  on  the  joint  receipt  of  Young  and  Smith, 
Ellison  and  Co. 

26.  On  the  29th  Sept.  1866,  Yonng  became 
bankrupt.  Prior  to  his  bankruptcy,  there  had 
been  paid  to  him,  either  on  his  own  receipt  or  on 
his  receipt  jointly  with  that  of  Smith,  Ellison  and 
Co.,  the  sum  of  94002.  on  account  of  work  done  at 
the  St.  Albans  Gaol. 

27.  In  consequence  of  the  bankruptcy  of  Yonng, 
the  deputy  clerk  of  the  peace  for  the  liberty  of  St 
Albans,  on  the  1st  Oct  1866,  wrote  a  letter  to  Mr. 
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Kirk,  and  Mr.  Balstone,  of  which  the  following  is  a 
copy: 

St.  Albans,  Ist  Oct.  1866. 

Sir, — I  vtrite  to  }  on  iu  consequence  of  the  bankrnpttiy 
of  Hr.  B.  Toung,  of  Linciln,  builder,  for  whom  yon  aro 
one  of  the  sareties  to  the  ma^gtrates  for  the  dne  per- 
formance of  hie  contract  for  the  ezecntion  of  the  new 
l»ul  at  thU  plao",  to  ascertain  what  conrxa  yon  intend  to 
pnrrnn  under  the  circumstances.  It  is  most  importan  t 
that  the  governor's  house  should  be  immediately  covereil 
in,  and  be  thereby  protected  before  any  severe  weather 
shall  injare  the  portion  al'pu'ly  erected.  Without  enter- 
ing minutely  into  the  niatler  in  this  letter,  I  shall  bo 
obliged  by  knowing  what  your  intentions  are,  and  the 
plan  to  be  adopted,  which,  in  yonr  opinion,  will  l>e  the 
lin't  for  yon,  as  one  of  Mr  Young's  sureties,  at  the  same 
time  that  it  will  secure  to  the  magistrates  the  dne  per- 
formance of  the  contract. — I  am,  &c., 

J.  A.  DoBANT,  Deputy  Clerk  of  the  Peace. 

Hr.  John  Kirk  and  Mr.  John  Balstone. 

28.  In  reply  to  this  Mr.  Balstone,  on  the  2nd 
Oct.  1866,  sent  to  the  deputy  clerk  of  the  peace  a 
letter  of  which  the  following  is  a  copy  : 

11,  Park-street,  Westminster,  S.W., 
J.  A.  Dorant,  Esq.  2nd  Oct.  1866. 

Sir, — In  reply  to  yonr  f*Tour  of  yesterday's  date  rela- 
tive to  Mr.  B.  Young's  bankruptcy,  and  my  intentions 
under  the  circumstances,  I  beg  to  state  that  I  shall  see 
Mr.  Kirk  as  soon  as  I  possibly  can,  and  either  call  or 
write  you  within  two  days  from  this  time.  I  have  no 
donbt  that  Hr.  Kirk  (who  is  a  most  responsible  man) 
will  be  willing  to  take  to  the  works,  as  they  now  stand 
in  the  hands  of  the  magi-trates,  and  complete  them  for 
the  balance  remaining  one  under  Mr.  Young's  contract. 
— I  am,  &o.,  Jko.  Balstonb. 

29.  On  the  5th  Oct.  Kirk  and  Balstone  sent 
to  the  justices  a  letter,  of  which  the  following  is  a 
copy: — 

Warri'n-lane  Wharf,  Woolwich. 
5th  Oct.  1866. 
To  the  Chairman  and  Magistrates 
of  the  Liberty  of  St.  Alban's. 

Lords  and  Oentlemen,— In  reply  to  the  deputy  clerk  of 
the  peace's  application  to  us  upon  Mr.  B.  Young's  bank- 
mptoy,  as  sureties  for  the  completion  of  the  contract 
works  of  the  new  gaol,  we  beg  to  state  that  we  are  pre- 
pared to  enter  npon  the  works  directly,  and  complete  the 
same  for  the  amount  of  money  and  the  plant  that  would 
hare  been  due  had  Mr.  Young  completed  the  contract. 
To  save  ns  future  annoyance  or  damage  from  any  action 
on  the  part  of  Mr.  Young's  creditors,  we  should  be  very 
grateful  if  yon  wonid  kindly  enter  into  a'  fresh  contract 
with  ns,  npon  the  basis  of  the  above  terms,  which  were 
discussed  yeste'day  with  us  by  the  deputy  clerk  of  the 
peace. — We  have  the  hononr  to  be,  &e.. 

John  Kirk. 
JoBN  Balstone. 

30.  A  meeting  of  the  gaol  committee  of  the 
justices  was  summoned  for  the  6th  Oct.  1866,  to 
take  the  matter  into  consideration,  and  at  a  meet- 
ing held  on  that  da^  it  was  resolved  that  the  pro- 
posal of  Messrs.  Kirk  and  Balstone,  the  sureties 
of  Mr.  Bobt.  Toung,  as  contained  in  their  letter  of 
the  5th  inst.,  to  enter  upon  the  works  at  the  new 
gaol  immediately,  and  complete  the  same  under 
uie  provisions  of  the  existing  contract,  be  agreed 
to,  and  it  was  also  resolved  that  it  was  not  de- 
glrable  to  enter  into  any  new  contract  with  them,. 

31.  Immediately  after  this  resolution  was  passed, 
Kirk  and  Balstone  took  possession  of  the  gaol 
premises,  and  proceeded  to  carry  out  the  works 
there,  which  they  completed  almost  entirely  by 
the  Ist  Nov.  1867. 

32.  On  the  20th  Jan.  1868,  the  architects  gave  a 
certificate  of  the  completion  of  the  works  in  the 
following  terms : 

Christohnroh-bnildings,  Birmingham. 
20th  Jan.,  1868. 
Dear  Sir, — ^We  hereby  certify  that  the  whole  of  the 
work*  oomprised  in  the  oontraot  for  the  erection  and 


oompletion  of  the  new  gaol  for  the  liberty  of  St.  Albans, 
have  been  completed.  'Ihe  works  were  generally  com- 
pleted on  the  let  Nov.  last,  but  the  finish  of  some 
trifling  mattters  had  been  deferred  until  this  date. — We 
are,  lus., 

Mabtin  and  Chahbxblain. 
J.  A.  Dorant,  Esq. 

33.  On  the  22nd  July  1868,  the  architects  gave 
the  further  certificate,  required  by  the  contract, 
that  the  whole  of  the  works  comprised  in  the 
builder's  contract  had  been  completed,  and  were 
then  in  good  repair  and  order.  Snch  last  mentioned 
certificate  was  not  countersigned  by  the  deputy 
clerk  of  the  peace  until  after  the  following  resolu- 
tion was  passed  at  a  meeting  of  the  St.  Albans 
justices,  holden  on  the  14th  Nov.  1868 : 

Eesolved — ^That  having  regard  t  >  the  conflicting  claims 
of  the  assi^ees  of  Mr.  Young,  of  his  sureties,  and  of 
Messrs.  Smith,  Ellison,  and  Co.,  to  the  balance  of  the 
money  coming  to  Mr.  Young  ander  his  contract,  the 
justices  do  not  feel  justified  in  paying  over  the  balance 
to  one  in  preference  to  the  othor  of  the  parties.  The  justices 
however,  not  having  any  desire  to  retain  the  money,  but 
being  anxions  to  pay  it  to  the  person  entitled  to  it,  resolved 
that,  with  this  object,  the  several  claimants  be  invited 
to  take  sach  proceedings  as  will  place  the  justices  in  a 
position  to  pay  the  money  into  court,  nnd  so  to  get  re- 
lieved of  their  responsibility  as  stakeholders.  Further, 
that  the  clerk  of  the  peace  do  countersign  the  certificate 
of  completion  of  tiio  works  on  the  several  parties  taking 
the  necessary  steps  for  placing  the  justices  in  the  position 
above  indicated.  (Signed.)    Vbbulaii. 

34.  The  parties  did  not  take  any  such  steps  as 
suggested  m  the  above  resolution,  and  an  action 
was  commenced  by  Kirk  and  Balstone  Eigainst 
the  clerk  of  the  peace,  claiming  a  mandamus  to 
compel  him  to  countersign  the  certificate.  After 
the  commencement  of  the  said  action  the  said 
certificate  was  duly  countersigned. 

35.  The  defendants  Kirk  and  Balstone  expended 
in  the  completion  of  the  works  at  the  gaol  tne  sum 
of6420Z. 

36.  The  defendant  Balstone,  in  the  month  of 
June,  prior  to  the  bankmptey  of  Toung,  measured 
up  the  work  then  done  at  the  gaol. 

37.  The  justices,  after  the  bankruptcy  of  Young, 
paid  to  Kirk  and  Balstone,  on  account  of  the 
works,  various  sums,  amounting  altogether  to 
28001. 

38.  In  addition  to  the  original  contract  works,  a 
considerable  quantity  of  extra  work  was  done  in 
the  erection  of  the  gaol,  but  there  were  also  con- 
siderable deductions  from  the  work  originally 
contemplated.  The  account  at  the  conclusion  ot 
the  work  stood,  according  to  the  justices,  as 
follows : — 

Original  oontraot  price .£12,953    0    0 

Extra  work 8,421    4    3 


16,374    4    3 
2,930    7    9 


Deduct  omitted  work,  &e 

Total jei3,443  16  6 

PaidYoung je9400>  .gjoo    «  <, 

„    Kirk  and  Balstone...      2800  J    *'^'^^    "  " 


Total  due  from  the  justices ^1,243  16    6 

The  sum  of  1243L  16«.  &d.  thus  admitted  was,  as 
above-mentioned,  paid  into  court  under  an  order 
of  Baron  Bramwell.  In  addition  to  the  sum  thus 
admitted.  Kirk  and  Balstone  claim  further  moneys 
in  respect  of  matters  not  material  to  this  case. 

39.  Messrs.  Smith,  Ellison,  and  Co.,  claim  to  be 
entitled  to  the  sum  of  1295Z.,  reserved  by  the  jus- 
tices as  above  mentioned,  and  contend  that  the 
whole  of  that  sum  ought  to  have  been  paid  t 
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them,  and  that  they  are  therefore  entitled  to  the 
whole  of  the  said  12431.  16».  6d.  now  in  court. 

The  question  for  the  opinion  and  judgment  of 
the  court  is  whether  the  plaintiffs,  Smith,  Ellison, 
and  Co.,  are  entitled  as  against  the  defendants, 
Kirk  and  Balstone,  to  the  said  sum  of  124.32. 16».  6({. 

The  plaintiffs'  points  for  argument. — First,  that 
the  plaintiffs  are  entitled  to  the  sum  of  1243{.  168. 6<i. 
mentioned  in  the  special  case,  as  against  the  defen- 
dants under  the  deed  of  assignment  from  Robert 
Young  of  the  27th  Jan.  1866,  mentioned  in  para- 
graph 19  of  the  said  case,  and  made  under  the  cir- 
cumetanccs  stated  in  the  said  case;  secondly,  that 
the  plaintiffs  are  entitled  to  such  sum  as  part  of 
the  reserved  fund  of  12952.  mentioned  in  the  said 
case,  and  which,  under  the  contract  mentioned  in 
the  case,  had  been  before  the  said  assignment, 
certified  to  be  due  to  the  said  Robert  Young 
in  respect  of  works  theretofore  done,  but  was  only 
piayable  on  the  completion  of  the  contract ;  thirdly, 
that  such  assignment  was  made  with  the  approval 
of,  and  for  the  advantage  of,  the  defendants,  and  in 
order  that  the  plaintiffs  might  be  induced  to  advance 
moneys  to  be  laid  out  and  expended  in  and  towards 
the  completion  of  the  contract  of  the  said  Robert 
Young,  and  in  consequence  whereof  the  plaintiffs 
did  actually  advance  moneys  exceeding  the  said 
reserve  fund  of  12952.,  and  which  moneys  so  ad- 
vanced by  the  plaintiffs  were  laid  out  and  expended 
in  and  towards  the  completion  of  the  said  contract 
of  the  said  Robert  Young,  with  the  approval  and 
for  the  advantage  and  relief  of  the  defendants  as 
his  sureties  for  the  completion  of  his  contract; 
fourthly,  that  the  said  contract  waa  never  literally 
completed  according  to  the  terms  thereof,  and  the 
justices  by  waiving  their  right  to  retain  the  re- 
served tand,  did  not  give  the  defendants  any  right 
thereto  as  against  the  plaintiffs ;  fifthly,  that  the 
defendants  never  made  any  contract  with  the 
justices  and  have  no  right  to  the  said  reserved 
sum  or  any  part  thereof ;  sixthly,  that  if  the  defen- 
dants did  make  any  contract  with  the  justices,  it 
was  only  a  contract  to  complete  the  contract  of 
Young  for  the  balance  to  become  due  under  that 
contract;  that  is  to  say,  the  contract  prices  for 
the  work  remaining  to  be  done  at  the  date  of 
the  bankruptcy  of  Robert  Young,  and  that 
the  contract  prices  and  the  work  remaining  to  be 
done  were  well  known  to  the  defendants;  seventhly, 
that  at  the  highest,  any  claim  of  the  defendants 
would  only  extend  to  the  contract  prices  of  the 
work  they  did  after  the  bankruptcy,  this  being  the 
extent  of  the  performance  by  them  of  their  duties 
as  sareties ;  and  if  they  expended  more  than  the 
contract  prices,  such  expenditure  would  be  of  no 
avail  as  against  an  assignee  for  value  of  the  re- 
served fund,  and  the  more  especially  when,  as  in 
this  case,  the  value  given  by  such  assignee  had 
been  expended  for  the  relief  of  the  defendants' 
suretyship,  and  with  their  approbation. 

The  defendants'  points  lor  argument : — First, 
that  such  a  construction  should  De  given  to  the 
resolution  of  the  justices  passed  on  receipt  of  the 
defendants'  letter,  which  resolution  and  letter  are 
set  out  respectively  in  paragraphs  30  and  29  of  the 
special  case,  as  will  give  effect  to  the  whole  of  it ; 
and  that  this  will  be  done  by  reading  the  latter 
part  of  it,  not  as  contracting  the  earlier  part  and 
rendering  it  inoperative,  but  as  meaning  tnat,  save 
BO  far  as  is  required  for  the  prop<Mal  of  the 
sureties,  no  new  contract  should  be  entered 
into,  and  thus  the  letter  of  the  defondants  and 


resolution  of  the  iustioes  constituted  a  complete 
contract  between  tne  defendants  and  the  justices, 
entitling  the  defendants  in  their  own  right,  on 
completion  of  the  works,  to  the  said  sum  certified 
to  be  due  fix>m  the  justices;  secondly,  that  the 
plaintiffs,  under  their  assignment  from  Young, 
only  became  entitled  to  claim  such  moneys  as 
Young  himself,  but  for  the  assignment,  wonia  have 
been  entitled  to  claim ;  thirdly,  that  the  comple- 
tion of  the  contract  by  Young  was  a  condition  pre- 
cedent to  his  right,  or  to  the  right  of  the  plaintiffs 
under  this  assignment,  from  him,  to  the  pay- 
ment by  the  justices  of  the  12952.  stated  in  para- 
graph 23  of  this  case  to  have  been  reserved  by 
the  justices ;  fourthly,  that  the  defendants,  being 
sureties  for  Young,  and  having  through  his  defifiait 
been  obliged  to  finish  the  works,  and  having, 
as  appears  from  paragraphs  35  and  38  of  the  case, 
expended  thereon  over  and  above  what  they  from 
time  to  time  received  from  the  justices,  an  amonnt 
exceeding  the  the  sum  paid  into  court,  are  en- 
titled, as  against  Young  and  against  the  plaintiffs, 
who  claim  through  Young,  to  receive  tnat  sam, 
and  if  that  sum  were  paid  over .  to  Young,  or  anj 
person  claiming  through  him,  the  defendants 
would  be  entitled  to  recover  it  back  from  Young 
under  his  implied  contract  as  principal  to  indem- 
nify them  as  sureties;  fifthly,  that  the  sum  re- 
served by  the  justices  was  intended  by  the  bnild- 
ing  contract  to  be  a  security  for  the  due  perform- 
ance of  the  contract  by  Young,  and  that  the  defen- 
dants being  security  for  Young,  were,  under  the 
Mercantile  Law  Amendment  Act  1866  (19  A  20 
Vict.  c.  97),  8.  6,  entitled,  on  finishing  the  works, 
to  an  assignment  of  all  securities  held  by  the  jus- 
tices for  the  performance  of  the  works  by  Young, 
and  are  therefore  now  entitled  to  the  reserved 
fund,  and  therefore  to  the  sum  paid  into  court; 
sixthly,  that  the  plaintiffs'  charge  on  the  reserved 
fund  was  subject  to  the  provisions  of  the  boilduig 
contract,  allowing  the  Uaol  Building  Committee, 
or  clerk  of  the  peace  as  representing  the  justices, 
to  repay  themselves  for  expenses  incurred  through 
Young  s  default  out  of  moneys  payable  under  toe 
contract,  to  the  benefit  of  which  provision  the 
defendants,  as  Young's  sureties,  became  entitled 
on  fulfilling  the  duty  for  the  performance  of  which 
they  were  sureties. 

Jot.  Bruum,  Q.C.  (with  whom  was  /.  /.  AtUm) 
argued  the  case  on  behalf  of  the  plaintiffs. 

Horace  Lloyd,  Q.C.  (L.  Smith  was  with  him), 
argued  for  the  defendants. 

Cur.  adv.mdl. 

Jane  24. — The  court  being  equally  divided  in 
opinion  the  learned  barons  now  delivered  the  fol- 
lowing judgments,  aerialim: 

Cleasbt,  B. — ^There  is  only  one  question  in  this 
case.  Did  the  gaol  committee  agree  with  the 
sureties  upon  Young's  bankruptcy  that  Young's 
contract  should  be  completed  by  them  ?  In  other 
words,  that  they  should  stand  in  the  place  of  Young 
in  completing  this  contract,  so  as  to  make  the 
sureties  the  assignees  of  Young's  contract,  »nd 
have  the  contract  completed  by  them  for  him? 
If  they  did,  then  the  balance  of  12432.  became  due 
under  that  contract,  and  the  plaintiffs  are  entitled 
to  it  08  against  the  sureties,  who  have  assented  to 
all  the  incidents  of  the  old  contract  continuing. 
The  burden  of  establishing  this  is  upon  the  plain- 
tiffs, because  it  did  not  neoeesarily  follow  nwm 
Young's  inability  to  perform  Ids  contract,  sad  >* 
oottld  only  be  bo  by  virtue  of  •  new  oontnot  to 
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that  effect.    The  committee  having  notice  of  what 
h.-ul  taken  place  between  Young  and  the  bank 
might,  though  not  bound  to  do  so,  think  it  right 
to  preserve  the  title  of  the  bank  to  the  ultimate 
balance,  and  only  agree  to  the  sureties  having  the 
plant  and  all  the  benefit  o(  the  contract  upon  that 
footing.     And,    if    they   had    done    so    in    clear 
language,  there  can  be  no  doubt  that,  though  the 
right  of  Young  to  comj)letc  the  contract  was  gone, 
and  though  no  other  person  could  have  claimed 
the  right  to  stand  in  lii,<  shoes,  yet  the  agreement, 
if   mt^c,  would  be  operative,  and   the  plaintiff.s 
could,  by  virtue  of  it,  claim  against  the  pci-son.s 
completing  the  contract,  whatever  I  hey  could  have 
claimed  against  Young.     That  seems   to   follow. 
On  the  other  hand,   the    bankruptcy  of  Young 
entitled  the  committee,  by  virtue  of  the   fourth 
clause  (par.  6  of  the  special  case),  to  throw  him 
out  of  considi  ration  altogether,  and  to  employ  any 
other  person.     In  that  case,  unquestionably,  the 
sureties  would  have  the  benefit  of  the  reserved 
fund,  because  it  would  go  in  diminution  of  the 
claim  of  the  committee  against   the  sureties,  by 
reason    of    the    non-completion  of    the  contract. 
The  question  then  is,  which  of  these  two  things 
was  done  ?     Were  the  sureties  placed  in  the  shoes 
of  Young  in  every  respect,  or  were  they  employed 
upon  an  independent  contract  to  do  the  work  re- 
maining to  be  done  ?     I  apprehend  that  to  be  the 
Himple    question    in   the   case.      Now,   in  detcr- 
minmg    this,    the    condition    of    things    at   the 
time  must  be  particularly  noticed.    The  parties 
Tvere    aware,    all    of    them,  of  the   assignment 
that  Young   made   to   the    plaintiffs  of    the  ex- 
pected balance  upon  the  termination  of  the  con- 
tract.    That  balance  was  not  to  be  paid  over  until 
a  certain  time  aft«r  the  completion  of  the  contract. 
What  was  the  position  of  the  sureties,  or  rather  of 
Kirk,  for  I  think  we  may  fairly  consider  Kirk  as 
tke  surety  P    Kirk  was  the  brother  of  Young,  and 
the  other  surety's  letter  shows  that  Kirk  was  the 
really  responsible  man.     Kow,  what  was  the  posi- 
tion of  Kirk  P    He  was  surety  for  Yoimg  to  the 
justices ;    and  he  was    not    only  surety  to    the 
justices,  but  be  was  also  surety  to  the  bank  for 
Young.     Ho  was  surety  to  the  bank  to  the  extent 
of  10002. ;  he  had  given  a  10002.  bond  to  secure  the 
balance  of  Young's  banking  acco  jnt  to  that  extent. 
Well,  now  the  effect  of  this  is  that  if  the  balance 
had  been  under  10002.,  it  becomes  perfectly  imma- 
terial who  has  the  balance,  because,  if  Kirk  was  to 
eet  it  as  surety  he  would  then  have  to  pay  the 
Dank  the  balance.     If  the  bank  got  it  the  bond 
would  be  satisfied ;  and  therefore,  to  the  extent  of 
lOOOi.,  it  is  perfectly  immaterial,  as  between  Kirk 
and  the  plaintiffs,  who  gets    the    money.    And 
further,  whtUiever  balance  was  due  to  the  bank 
might  be  diminished  by  any  dividends  there  might 
be  upon  Young's  estate.    Now,  the  consequence 
is  this,  that  if  Sie  whole  of  this  money  whicn  is  in 
hand  was  to  be  paid  over  to  the  bank,  the  surety 
would  get  the  benefit  of  it  to  a  considerable  extent. 
Tlie  state  of  accounts  is  such  that  he  would  get 
the  benefit  of  it  to  the  extent  of  4002.    Take  the 
bank  balance  in  round  numbers  at  18002.,  for  that 
balance  Kirk,  as  surety  was  responsible,  and  is  re- 
sponsible, to   the  extent  of  10002. ;  and  if  12002. 
were  now  to  be  paid  over  to  the  bank,  the  balance 
remaining  due  to  the  bank  would  be  6002.,  and 
therefore  Kirk  would  get  the  benefit  of  4002., 
because  he  would  only  be  liable  to  the  extent  of 
6002.,  and  his  bond  in  that  way  would  be  satisfied; 


and  this  would  apply  in  reality  to  all  the  pay- 
ments that  had  been  made  under  the  contract, 
because  the  bank  would  only  be  paid,  any  how,  their 
balance  of  10002.  for  which  Kirk  was  surety ;  and  it 
was  unimportant  whether  that  were  paid  out  of 
the  payments  from  time  to  time,  which  were  no 
doubt  covered  by  the  contract,  or  out  of  the  ulti- 
mate balance,  "rhe  effect  would  still  be  the  same, 
as  Kirk  was  in  the  position  of  surety  to  both  to  the 
extent  of  10002.  If  the  bank  balance  had  been  less 
than  10u02.  it  would  be  jxTfectly  immaterial  who 
got  the  payments  under  the  contract.  He  could 
then  have  completed  the  contrn<'t,  and  there  would 
not  have  Ixjcn  the  least  difficulty  whatever  in  the 
ca.'fo.  Well  then,  the  position  of  things  was  this  : 
If  another  builder  had  been  employed  tocome  in  and 
do  this  work,  which,  no  doubt,  the  jn.sticcs  might 
have  insi8te<l  upon  having  done,  that  builder  would 
have  charged  his  own  price,  his  own  measure,  and 
value,  and  it  would  be  impossible  to  say  what  sort 
of  an  account  he  would  uavc  run  up  for  the  com- 
pletion of  this  contract .  In  that  cjvse,  nndoubtedly, 
the  sureties  would  have  got  the  benefit  of  the 
balance  in  the  bands  of  the  bank.  Kirk  still  re- 
maining liable  on  lii<  1(HK>2.  bond;  but  it  appears 
far  from  improbable  that  it  would  have  been  a 
much  greater  loss  to  him  to  have  had  an  inde- 
pendent builder  come  in,  and  then  have  had  to  pay 
the  whole  of  that  builder's  account  for  completing 
this  contract,  subject  to  the  deduction  of  12002. 
reserved,  than  to  complete  the  contract  himself, 
leaving  that  to  be  paid  to  the  bank,  and  so  only 

fct  the  benefit  of  the  balance  between  that  and  the 
0002.,  for  which  ho  was  himself  responsible.  Ho 
was  interested  in  keeping  down  the  bank  balance 
as  much  as  possible.  As  soon  as  it  could  be  g^t 
below  10002.  it  all  went  to  his  advances.  That  was 
the  position  of  things ;  and  that  being  the  position 
of  things.  Kirk  l>eing  interested,  if  he  knew 
exactly  the  state  of  the  bank  balance,  he  would  be 
able  to  calculate  the  matter  alittle  more  closely ;  but 
the  bank  balance  might,  to  a  certain  extent,  be  a 
matter  of  uncertainty.  I  only  wish  it  to  be 
noticed,  that  if  the  bank  balance  was  not  more 
than  1000/.,  it  would  not  matter  whether 
he  received  it  or  whether  the  bank  received 
it  ;  the  same  observation  applies  as  to  any 
difference  that  remained  between  the  10002. 
and  the  bank  balance.  If  it  had  been  supposed 
that  the  bank  balance  was  oidy  12002.  (some 
bills  not  paid  since  having  made  it  greater,  or  some- 
thing of  that  sort),  then  the  argument  would  have 
applied  with  greater  force.  Let  us  just  consider 
for  a  moment,  bearing  that  in  mind,  what  the  effect 
of  thase  letters  is,  and  whether  they  show  that  the 
agreement  come  to  was  that  the  sureties  should  stand 
in  the  place  of  Young  and  complete  the  contract 
for  him,  or  whether  they  show  an  independent  con- 
tract that  they  should  complete  and  receive  all 
money  that  would  have  been  due  to  him  P  That  is 
the  question.  The  principal  letters,  of  course,  are 
in  the  month  of  October.  The  justices  (through 
the  medium  of  the  deputy  clerk  of  the  peace)  write, 
in  the  first  instance,  immediately  upon  Young's 
bankruptcy,  to  ask  the  sureties  wnat  they  intend 
to  do.  I  will  not  read  that  letter  at  length ;  but 
then  we  have  a  letter  from  Mr.  Balstone,  t  he 
surety,  who  seems  to  refer  to  Mr.  Kirk  as  the  re  al 
person  interested  in  this  matter — it  is  a  letter  of 
the  2nd  Oct.  thus — "In  reply  to  your  favour  of 
yesterday's  date,  relative  to  Mr.  B.  Young's  bank- 
ruptcy and  my  intentions  under  the  circumstances 
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I  beg  to  Btate  that  I  Bhall  see  Mr.  Eirk  as  soon  as 
I  pcssibly  can"  (it  refers  the  matter  to  him)  "  and 
call  upon  or  write  to  you  within  two  days  from  the 
present  time.  I  have  no  doubt  that  Mr.  Kirk,  who 
18  a  most  responsible  man,  will  be  willing  to 
take  to  the  works  as  they  now  stand  in  the  hands 
of  the  magistrates,  and  complete  them  for  the 
balance  remaining  under  Mr.  Young's  con- 
tract." That  might  possibly  be  read  as  incor- 
porating the  claim  which  the  bank  had  upon 
the  balance,  but  it  is  not  necessarily  read 
so;  and  if  that  letter  stood  by  itself  I  should 
be  disposed  to  -think  the  proper  meaning  of  it 
was,  that  they  were  to  receive  tne  balance  without 
any  reference  whatever  to  the  bank.  But,  how- 
ever, this  is  s  mere  introductory  letter  of  Bals tone's, 
who  is  not  the  principal  person.  Then  we  have  a 
letter  of  the  5th  Oct.  signed  by  Kirk  and  Balstone, 
which  is  a  letter  of  great  importance,  in  which  they 
say,  "  In  reply  to  tne  deputy  clerk  of  the  peace's 
application  to  us  upon  Mr.  Robert  Young's  bank- 
ruptcy, as  sureties  for  the  completion  of  the  con- 
tract works  of  the  new  gaol,  we  beg  to  state 
that  we  are  prepared  to  enter  upon  the  works 
directly  and  to  complete  the  same  for  the  amount 
of  money  and  the  plant  which  would  have  been  due 
had  Mr.  Young  completed  the  contract" — (that 
must  be  the  amount  of  money  which  would  have 
been  duehad  Young  completed  the  contract,and  the 
plant) — "To  save  future  annoyance,  or  damage 
from  any  action  on  the  part  of  Mr.  Young's  cre- 
ditors, we  should  be  very  grateful  if  you  would 
kindly  enter  into  a  fresh  contract  with  us,  upon 
the  basis  of  the  above  terms,  which  were  discussed 
yesterday  with  us  by  the  deputy  clerk  of  the 
peace."  Now  in  this  case  we  really  require  all  the 
information  we  can  have,  because  this  is  not,  as 
I  consider,  a  mere  construction  of  documents. 
These  documents  are  facts  to  be  taken  into  con- 
sideration. There  was  no  ultimate  acceptance  in 
writing;  it  was  only  the  conduct  of  the  parties 
that  arterwards  gave  rise  to  whatever  agreement, 
if  any,  existed.  We  must  collect  from  the  docu- 
ments and  circumstances  of  the  case  what  the  real 
agreement  was.  It  would  have  been  more  satis- 
factory it  we  could  have  known  what  had  been  the 
discussion  that  took  place  with  the  deputy  clerk  of 
the  peace,  because  if  that  basis  referred  to  this 
balance,  which  the  bank  were  supposed  to  have 
some  sort  of  claim  upon  at  all  events,  it 
would  have  relieved  us  from  the  diflScultj'  of  in- 
ferring what  the  real  arrangement  between  the 
parties  was.  Now,  undoubtedly,  I  should  have  no 
hesitation  in  saying  that,  if  there  had  been  an  un- 
conditional acceptance  by  the  trustees  of  that  letter, 
it  would  have  had.  the  effect  for  which  the  defen- 
dants contend,  of  entitling  them  to  all  the  pay- 
ments under  the  contract ;  making  a  new  contract 
without  them,  and  the  terms  of  that  contract 
would  be  simply  that  they  should  receive  all  the 
payments.  Then  we  have  the  resolution  of  the 
gaol  committee.  On  the  6th  Oct.  a  meeting  was 
summoned  "  to  take  the  matter  into  consideration, 
and  at  a  meeting  held  on  that  day  it  was  resolved 
that  the  proposal  of  Messrs.  Kirk  and  Balstone, 
the  sureties  of  Mr.  Robert  Young,  as  contained 
in  their  letter  of  the  5th  inst.  to  enter  upon  the 
works  at  the  new  gaol  immediately  and  complete  the 
same  under  the  provisions  of  the  existing  contract, 
be  ^^reed  to ;  and  it  was  also  resolved  that  it  was 
not  desirable  to  enter  into  any  new  contract  with 
them.    That  gives  rise  to  what  is  the  real  question 


in  this  case.  It  turns  particularly  upon  the  proper 
meaning  to  be  given  to  the  word  "  contraH  "  m  that 
resolution,  for  the  pui-pose  of  showing  what  the  gaol 
committee  assented  to.  If  the  words  "  under  the 
provisions  of  the  existing  contract"  mean  really  this, 
that  the  terms  of  the  old  contract  taken  by  itself 
shall  be  binding  upon  us  as  to  the  completion  of  the 
contract,  and  the  words  "  that  it  was  not  desirable 
to  enter  into  any  new  contract "  merely  mean  that 
there  shall  be  no  new  document  (I  believe  that  is 
the  view  which  some  of  the  court  took),  then  the 
case  would  be  a  clear  one  in  favour  of  the  defen- 
dants ;  but  is  that  the  proper  construction  to  be 
put  upon  it  P  Now,  first  of  all,  be  it  observed,  it 
deals  with  them  as  sureties.  There  is  no  necessity 
for  dealing  with  them  as  sureties  at  all  if  it 
is  to  be  merely  a  contract  for  payment  and 
doing  the  work ;  in  that  case  there  would  bo 
no  necessity  for  including  Balstone  in  it,  be- 
cause Kirk  was  the  builder  to  do  it;  they 
had  better  have  said  that  Kirk  was  to  do  it,  but 
they  did  not  do  that,  they  still  hold  it  to  be  some- 
thing to  be  done  by  the  two  sureties,  and  they 
then  referred  to  the  provisions  of  the  contract  as 
still  existing,  and  as  if  that  contract  were  still  to 
continue  and  to  subsist  with  its  incidents.  Then 
they  go  on  to  say,  "  We  will  make  no  new  contract 
with  you."  Is  the  fair  meaning  of  this  "  We  will 
make  no  new  bargain  with  you,  you  may  if  you 
think  proper  go  on  as  Young  would  have  done, 
and  you  may  go  on  in  his  place ;  you  may  complete 
under  all  the  provisions  of  that  contract,  and  if 
yon  do,  well;  but  if  not  why  we  will  enter 
into  no  new  contract  with  you,  and  you  will  be 
thrown  upon  your  responsibility  as  sureties,  and 
you  will  have  to  bear  or  course  the  loss  P  "  Let  us 
see  what  takes  place  afterwards ;  immediately  upon 
this  resolution.  Kirk  and  Balstone  enter  upon  the 
premises  and  proceed  to  carry  the  contract  into 
effect.  We  do  not  know  what  the  prospect  of  the 
contract  at  that  time  was,  but  we  do  know  this, 
that  the  money  which  remained  in  the  hands  of 
the  bank  was  money  which  had  been  withdrawn 
from  the  work  which  Young  had  done  ;  it  was  not 
money  that  had  been  withdrawn  from  the  work 
that  they  were  to  do.  If  they  had  made  an  exact 
calculation  of  what  remained,  and  how  far  it  would 
have  been  profitable,  we  should  have  bad  a  better 
guide  to  go  by.     If  the  contract  was  an  extremely 

Erofitable  one,  then,  although  their  bankers 
alance  of  1200Z.  odd  would  go,  by  virtue  of  the 
arrangement  that  had  been  made,  to  the  bonk,  the 
sureties  would  still  be  in  a  much  better  position. 
They  might  indeed,  make  a  profit  of  it,  taking 
into  account  Kirk's  liability  for  the  lOOOl. ;  but 
they  would  be  in  a  much  better  position  a^  all 
events  than  if  a  third  person  were  to  charge  his 
own  prices.  I  confess  that,  although  it  is  a  case 
of  some  difficulty,  I  cannot  bring  myself  not  to 
regard  this  as  intended  tu  operate  as  a  keeping 
on  foot  of  the  old  contract,  because  I  do  not  see 
that  it  was  necessarily  prejudicial  to  the  sureties 
at  all  that  it  should  be  done.  When  I  look  at  the 
conduct  of  the  parties  afterwards,  I  find  that  in 
every  respect  the  old  contract  is  acted  upon  u 
if  Young  were  going  on;  certificates  ore  giT«B 
and  money  paioT  It  is  quite  true,  I  am  not 
blind  to  that,  and  it  is  an  argrument  fa 
favour  of  the  defendants,  that  the  money  is  flU 
without  the  authority  of  the  bank ;  bat  in  ahxDg^ 


proper  effect  to  that,  it  must  be  borne  in  i 

the  ultimate  balance  was  much  more  than  mA> 
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cient  to  satisfy  the  debt  due  to  the  bank  after  de- 
ducting the  lOOOl.  for  which  Kirk  had  made  him- 
self actually  responsible ;  and  therefore  it  was  quite 
immaterial,  as  long  as  the  money  remained  in  re- 
serve, who  received  the  payments  from  time  to 
time,  because  no  further  advances  could  be  made 
to  Young,  the  account  could  not  go  beyoud  the 
sum  of  18002.  Then  we  find  that  they  go  on  upon 
the  old  contract  entirely.  At  last  the  ultimate 
certificate  is  given  by  the  architect;  and  then, 
there  being  some  uncertainty  in  the  matter,  we 
have  the  committee  refusing  to  pay  the  person 
with  whom  they  have  entered  into  this  contract. 
One  cannot  help  asking,  if  the  committee  had  in- 
tended to  agree  to  pay  the  sureties  the  whole  balance 
of  the  contract,  why  they  did  not  pay  it  to  them  f 
It  could  not,  in  that  condition  of  thuigs,  be  a  case 
of  interpleader  at  all,  being  money  due  under  an 
express  contract.  Although  it  is  a  case  of  some 
difficulty,  I  think  that  the  proper  effect  to  be  given 
to  the  ultimate  arrangement  between  the  parties  is, 
that  the  old  contract  should  continue,  and  that  the 
defendants,  the  sureties,  should  complete  it  for 
Young,  and  therefore  I  am  of  opiniou  that  the 
plaintiffs  are  entitled  to  succeed. 

Bkahweu,,  B.^The  question  is  whether  the 
plaintiffs  are  entitled  to  a  sum  of  12431. 16s.  6(2., 
as  against  the  defendants.  To  answer  this  it  will 
be  convenient  to  ascertain  if  the  plaintiffs  are 
entitled  to  that  sum  in  any  way,  or  against  any- 
body. Now  their  title,  whatever  it  may  be,  to  have 
this  money,  is  under  the  deed  of  27th  Jan.  1866, 
the  assignment  from  Young  to  them.  By  that 
deed  the  building  contract  is  referred  to,  and  it  is 
recited  that  thereby  12,9031.  shall  be  paid  to  the 
builder  in  manner  following,  that  is  to  say,  that 
the  architect  will  from  time  to  time  as  therein 
mentioned  make  and  sign  a  certificate  that  work 
and  materials,  to  an  amount  to  be  calculated  as 
therein  mentioned,  have  been  done  or  provided; 
that  the  treasurer  shall  pay  to  the  builder  the  sum 
St:  ted  in  the  certificate,  and  that  the  balance  of 
the  whole  12,9531.  remaining  unpaid,  shall  be  paid 
at  certain  periods  after  certificate  has  been  given 
that  the  works  have  been  completed  to  the  archi- 
tect's satisfaction,  and  are  in  good  condition 
at  the  end  of  six  months  from  the  certificate 
of  completion.  The  deed  then  assigns  to  the 
plaintiffs  "  all  and  every  the  instalments  or  instal- 
ment, sums  or  sum  of  money  now  due  and 
payable,  or  hereafter  to  become  or  to  accrue 
due  and  payable,  to  the  said  Robert  Young, 
his  executors,  administrators,  and  assigns,  under 
or  by  virtue  of  the  said  hereinbetbre-rocited 
contract,  either  upon,  before,  or  after  the  com- 
pletion of  the  several  works  mentioned  in  the  said 
contract,  and  all  the  rights,  title,  interest,  property, 
claims,  and  demands  of  him,  the  saia  Bobert 
Young,  therein  or  thereto."  The  plaintiffs,  there- 
fore, under  this,  are  entitled  to  every  sum  then  due 
or  thereafter  to  become  due  to  Young  by  virtue  of 
the  contract  before  or  ^ter  the  completion  of  the 
contract.  No  mention  is  made  of  any  sum  of 
12951.  in  any  way,  nor  of  any  deduction  or  reserva- 
tion of  20  per  cent,  from  any  sum  then  due  or  to 
become  due  to  Young ;  but  of  course  it  would  be 
included  in  the  general  words.  The  question 
then  is,  was  this  12951.  or  12432.  16«.  6d.  then  due, 
or  has  it  since  become  due  to  Young  P  To  ascer- 
tain this,  we  must  examine  his  contract  with  the 
gaol  committee.  But,  before  doing  so,  it  will  be  as 
well  to  mention  the  well-known  principle,  that 


where  a  price  is  to  be  paid  for  work  to  be  done, 
nothing  is  due  until  the  work  is  done,  except  in  so 
far  as  the  parties  may  agree  to  the  contrary.  Now, 
by  the  contract  between  Yoimg  and  the  gaol  com- 
mittee, he  was  to  be  paid  12,9532.  in  manner  fol- 
lowing: the  architect  was  monthly  to  state  that 
work  to  a  certain  amount  had  been  done  ;  he  was 
to  calculate  that  amount  by  valuation  or  admeasure- 
ment, and  deduct  20  per  cent,  till  he  certified  that 
one-tenth  of  the  total  price  had  been  reserved,  and 
when  that  had  been  reserved,  he  was  to  certify  the 
total  amount  of  the  work  done.  He  was  not  to  certify 
for  less  than  5002.    The  balance  of  the  price  was  to 
be  paid  as  above  recited  and   quotea ;  the  only 
money,  therefore,  due  or  payable  till  the  work  was 
completed.    The  remainder  was  not  to  become  due 
till  the  builder  had  finished  his  work.    It  might 
never,  therefore,  become  due.    This  reserved  sum 
of  20  per  cent,  never  might  become  due ;  not  even 
if  the  builder  finished  his  work.  It  might  be  a  less 
sum,  or  a  greater,  or  nothing.    For,  it  the  subse- 
quent certificates  swallowed  up  the  balance  of  the 
contract  price,  nothing  would  be  due.    So  they 
might  be  so  large  that  less  than  12952.  would  lj« 
due,  and,  in  fact,  12432.  only  was  due.     If  by  reason 
of  no  certificate  being-  for  less  than    5002.  more 
than  this  20  per  cent,  remained  due,  then  the  sum 
due  would  be  more  than  12952.    So,  by  allowances 
for  extras  and  omissions,  a  different  sum  or  sums 
might  be  due.    It  certainly  was  not  a  sum  due  at 
all  events.    The  very  object  of  reserving  it  was 
to  secure  the  employers  of  the  builder  in  case  he 
failed  to  perform  his  contract.    That  object  would 
be  defeated  if  that  reserved  sum  was  certainly  and 
absolutely  to  become  due.    The  above  observations 
are  sufficient  to  show  that  it  was  not  dae  at  the 
time  of  the  assignment,  neither  due  and  presently 
payable,  nor  due  and  payable  in  the  future.    It 
had  not  been  earned,  but  the  whole  unpaid  balance 
of  the  contract  price,  including  this  reserved  sum, 
or  more  or  less,  was  to  become  due  when  Young 
finished   his    contract.      The    question,    then,    is 
reduced  to  this — ^Has  he  finished  his  contract? 
Could  he  or  his  assignees  in  bankruptcy,  or  the 
plaintiffs,  the  bankers,  in  his  name,  maintain  an 
action  on  the  contract  for  the  balance  of  the  con- 
tract price  ?     I  sav  no ;  and  in  proving  that  I  shall 
prove  that  the    defendants  are  entitled  to  this 
money.    Young  did  not  himself  finish  his  contract ; 
therefore,  if  he  finished  it,  he  finished  it  by  the 
defendants  as  his  agents,  or  as  acting  for  him. 
Did  they  finish  his  contract  for  him  P    One  may 
ask  why  should  they  P    They  were  not  bound  to 
do  so.    They  were  only  bound  to  indemnify  the 
gaol  committee  if  Young  did  not  finish  it  himself. 
Now,  if  they  finished  it  tor  him  they  were  entitled 
to  no    payment    from  the  gaol  committee ;    but 
Young,  or  hi.-t  assignees,  or  the  plaintiffs  could 
have  maintained  an  action  for  the  entire  balance 
of  the  contract  price,  amounting,  including  extras, 
to  40432.  16«.  6a.     No  part  of  that  money  was  due 
to  the  defendants  if  this  12432.  is  not.     Further, 
supposing  that  in  some  way  they  are  to  get  the 
residue,  at  all  events  they  would  lose  this  12432. ; 
because,  suppose  the   gaol  committee  had  con- 
tracted with  another  builder,  A.  B.,  to  finish  the 
works,  aitd  suppose  that  builder  had  charged  what 
it  had  cost  the  defendants  to  finish  them,  viz., 
54202.,  what  would   have  been  the  claim  of  the 
gaol  committee  on  the  defendants  P  94002.  paid  to 
Young  pltui  54202.  paid  to  A.  B.,  in  all  14,8202., 
less  13,4432.   16tf.    6d.  the  sum  they    ought    lu 
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have  paid,  leaving  therefore,  1376/.  3».  6d.  as  their 
claim  on  the  defendants.  If  they  were  to  claim 
1*2431.  more  on  the  ground  that  they  had  paid  that 
to  the  plaintiff,  the  defendants,  the  sureties,  would 
have  been  entitled  to  say,  "You  should  not  have 
paid  it,  you  were  not  bound  to  do  so."  It 
IS  argued  that  it  did  not  matter  so  much  to 
S[irk.  I  really  do  not  know,  but  I  do  not 
see  why  Kirk  and  Balstone  should  both  be 
wronged  be<'.iuse  the  wrong  will  be  less  to  Kirk 
than  to  B::l.-'toiie.  It  is  eminently  improbable 
therefore,  tlmt  they,  the  defendants,  would  enter 
into  any  snrh  arrangement,  and  finish  the  work 
for  Toong.  Nor  did  they  do  so.  They  made  a 
new  barg..in  to  finish  them,  ae  any  other  builder, 
not  surety  for  Young,  might  have  bargained  to 
finish  them,  for  the  balance  of  the  price  Young  was 
to  have  received  had  he  finished  the  works.  In 
Balstoue's  letter  of  Oct.  2nd,  he  says  he  has  no 
doubt  that  Kirk  will  complete  the  works  for  the 
balance  remaining  due  under  Young's  contract.  In 
their  letter  of  the  5th  Oct.  18t)6,  they  offer  to 
complete  the  works  for  the  amount  of  money  and 
the  plant  (which  the  committee  had  power  to 
seize),  that  would  have  been  due  had  Young  com- 
pleted the  contract.  They  add,  not  as  a  condition 
of  their  offer,  but  as  a  matter  for  the  concession 
of  which  they  would  be  gratified,  the  expression 
of  a  wish,  merely,  that  the  committee  would  enter 
into  afresh  contract  on  the  basis  of  the  above  terms. 
That  is,  they  would  like,  for  the  reasons  they  give, 
a  new  deed  with  formal  clauses,  specifications,  Ac. 
By  the  resolution  of  the  committee  of  the  same 
day,  it  is  resolved  that  the  proposal  of  the  defen- 
dants to  enter  on  the  works  and  complete  the 
same  under  the  provisions  of  the  existing  con- 
tracts be  agreed  to,  and  it  was  resolved  that  it  was 
not  desirable  to  enter  into  any  new  contract  with 
them.  Kow,  what  does  this  mean  P  That  a  pro- 
posal is  accepted,  but  that  no  agreement  is  come 
to  P  That  would  •  be  absurd  and  contradictory. 
It  means  what  it  says,  that  no  new  deed  is  neces- 
sary ;  that  the  provisions  of  the  existing  contract 
will  sufiSce,  that  the  proposal  is  accepted,  but  that 
the  wish  expressed  for  a  new  deed  or  contract  is  not 
complied  with.  Suppose  the  matter  stood  there,  I 
should  have  thought  it  plain ;  but  when  it  is  re- 
m.mbered  that  the  committee  paid  the  defendants 
on  their  receipts,  and  did  not  pay  Young  or  his 
assignees  or  the  plaintiffs,  though  they  had  notice 
of  this  assignment,  or  require  any  authority  from 
any  of  these  persons,  is  it  not  manifest,  and  would 
not  any  jury  find  that  the  defendants  and  the  gaol 
committee  had  bargained  that  the  former  should 
finish  the  works,  and  receive  from  the  latter,  and  the 
latter  pay  to  the  former,  the  balance  of  Young's 
contract  money  P  If  so,  the  plaintiffs  are  not 
entitled  to  this  money,  and  the  defendants  are. 
It  has  been  said  that  this  is  hard  on  the  plaintiffs 
who  furnished  money  to  Young  in  ease  of  the  de- 
fendants. That  is  not  so.  If  \oung  had  received 
less  money  from  the  plaintiffs',  he  would  have 
done  leas  work,  and  been  paid  less  by  the  gaol 
committee,  and  consequently  they  would  have  had 
no  greater  claim  on  the  defendants.  Then,  it  is 
said  that  the  plaintiffs  relied  on  this  balance  or 
reserved  sum,  and  that  the  defendants  knew  that 
they  did  so,  and  consented  to  its  Ixnug  pledged  to 
them.  But  the  ]ilaintiffs  reliinl  on  the  balance 
whatever  it  ni-:r'>t  lie :  this  reserved  sum  is  not 
particulariy  iiiv.it ii.ii.-*]  in  the  assignment,  and 
they  kucM°  that  that  balance  was  subject  to  its 


being  earned.  The  loss  to  the  plaintiffs  arises 
from  Young's  bankruptcy,  and  his  not  earning 
this  money.  But  should  the  defendants  lose  it, 
they  would  lose  that  which  was  part  of  the  security 
to  the  gaol  committee  for  Young's  performance  of 
his  contract,  and  so  was  also  part  of  the  defen- 
dants' security  for  lessening  or  avoiding  their 
liability  to  the  gaol  committee.  I  have  shown  that 
if  another  builder  had  finished  this  contract,  the 
defendants'  loss  woiiM  have  been  1376J.  3«.  M.  If 
the  plaintiffs  are  riL'ht,  the  defendants'  loss  would 
be  5420/.,  minus  280  »J.  receive*!  by  them,  or,  in  all, 
2020/.  Nor  can  I  see  why  they  slioiild  not  refund 
the  difference  between  1243/.  16«.  6(1.,  the  som  in 
dispute,  and  1295/.  I  think,  moreover,  that,  as 
sureties,  they  would  be  entitled  in  equity  to  this 
money,  even  if  they  made  no  new  contract.  I  am 
of  opinion,  with  no  doubt,  that,  in  all  justice  and 
fairness,  the  defendants  are  entitled  to  this 
money,  and  I  believe  that  if  the  very  respectable 
gentlemen  who  are  plaintiffs  understood  the  case 
they  would  not  claim  it. 

Maktik,  B. — The  question  is  purely  an  equit- 
able one,  and  I  regret  that  we  have  to  decide 
it.  It  would  have  been  mnch  more  satisfactory 
to  have  had  it  decided  by  a  court  of  equity. 
The  circumstances  are  these :  On  the  lOtb  June 
1864,  a  man  called  Young  entered  into  a  con- 
tract with  the  justices  of  the  liberty  of  St.  Albans 
to  build  a  gaol  for  the  sum  of  12,953/.  This  sum 
was  to  be  paid  to  the  builder  in  manner  following : 
The  architect  was,  from  time  to  time,  to  sign  a  cer- 
tificate that  work  had  been  done  to  a  certain 
amount  or  value  (clanse  29,  par.  8  of  the  case) ;  the 
architect  was  to  value  the  work  done,  and  then 
make  a  deduction  after  the  rate  of  20/.  per  cent, 
upon  the  whole  amount,  until  he  should  have  cer- 
tified that  a  sum  equal  to  10/.  per  cent,  upon  the 
whole  amount  of  the  contract  should  have  been  re- 
."erved,  after  which  time  he  was  to  certify,  and 
Young  was  to  be  paid,  the  full  value  upon  the  residue 
of  the  work;  the  payment  to  the  bnilder  of  course 
not  to  exceed  the  contract  price,  less  the  reserved 
sum  (clause  30,  par.  9  of  tne  case).  Young  pro- 
ceeded with  the  work,  and  in  Jan.  1866  the  reserved 
sum  under  the  preceding  clanse  amounted  to  1295/. 
He  was  then  in  want  of  money  to  enable  him  to 
complete  his  contract,  and  apphed  to  the  plaintiffs, 
who  are  bankers  at  Lincoln,  to  make  advances  to 
him  for  the  purpose,  which  they  agreed  to  do  upon 
the  reserved  sum,  together  with  some  other  secu- 
rities, being  assigned  to  them.  This  was  commu- 
nicated to  Mr.  Kirk,  one  of  the  defendants,  by 
letter  dated  the  11th  Jan.  1866  (par.  17).  On 
the  15th  Jan.  1866,  Young  had  an  interview 
with  both  the  defendants,  at  which  the  terms  of 
the  projwsed  advance  were  discussed,  and  were 
approved  of  by  them  (par.  18).  On  the  27th  Jan. 
1866,  Young  by  deed  assigned  to  the  plaintiffs  all 
his  interest  under  the  contract  as  security  for  the 
advances  to  be  made  to  him,  and  I  think  it  is  clear 
that  the  terms  of  the  deed  are  lai-ge  enough  to 
include  the  reserved  sum  of  1295/.,  and  that  the 
plaintiffs  are  entitled  to  it  if  it  ever  became  pay- 
able (par.  19).  The  defendants  were  aware  of  tne 
execution  of  the  deed,  and  notice  wae  given  of  it 
to  the  justices  (pars.  20,  21).  The  entire  sum  of 
1295/.  had  been  then  retained  by  thejnstioes  in 
respect  of  works  previously  done  by  Young,  Mad 
this  the  defendants  also  knew  (par.  23).  The 
plantiffs  made  the  advances  stipalated  for  by  the 
deed,  and  they  were  expended  upon  the  worin. 
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and  1896{.  is  now  due  from  Young  to  the  plaintiffs 
in  respect  of  them  (par.  24).  On  the  29th  Sept. 
18tit>  Young  became  a  bankrupt,  and  thereupon 
the  circumstances  arose  nnder  which  the  defen- 
dants claim  the  moner.  When  Young  took  the 
contract  they  became  his  sureties  by  a  bond  exe- 
cuted upon  the  same  day  as  the  contract,  whereby 
they  contracted  to  pay  the  full  amount  of  all 
expenses  and  damages  occasioned  by  any  failure 
of  Young  in  the  performance  of  it.  On  the  Ist 
Oct.  1866  the  clerk  of  the  peace  addressed  a  letter 
to  them  requesting  them  to  state  what  they  deemed 
the  best  pW  or  course  to  be  pursued  by  them 
under  the  circumstances  (par.  27).  On  the  5th 
Oct.  the  defendants  wrote  to  the  clerk  of  the  peace 
in  substance  as  follows — that  they  were  prepared 
to  enter  upon  the  works  directly,  and  to  complete 
them,  for  the  amount  of  money  and  the  plant 
which  would  hare  been  due  had  Mr.  Young  com- 
pleted the  contract,  and  that,  to  save  annoyance 
on  the  part  of  Mr.  Young's  creditors,  they  would 
be  grateful  if  the  justices  would  enter  into  a  fresh 
contract  with  them,  upon  the  basis  of  the  above 
terms.  Upon  the  6th  Oct.  a  meeting  of  the  jus- 
tices was  held,  and  it  was  resolved  that  the 
proposal  of  the  defendants,  the  sureties  for  Mr. 
Young,  contained  in  their  letter  of  the  5th 
inst.,  to  enter  upon  the  work  of  the  new  gaol 
immediately,  and  complete  the  same  nnder  the 
provisions  of  the  existing  contract,  be  agreed  to, 
and  that  it  was  not  desirable  to  enter  into  any 
new  contract  with  them :  (par.  30.)  Immediately 
after  this  resolution  the  defendants  took  possession 
of  the  works  and  proceeded  to  carry  them  out,  and 
they  were  completed  almost  entirely  by  the  1st 
Nov.  1867 :  (par.  31.)  On  the  20th  Jan.  1868,  the 
architect  gave  his  certificate  that  the  work  was 
completed ;  and  on  the  22nd  July  1863,  his  final 
certificate :  (pars.  32  and  33.)  The  plaintiffs  then 
claimed  under  the  deed  of  assignment  of  27th 
Jan.  1866,  the  balance  certified  by  the  architect, 
12482.  16«.  6d.  The  defendants  claimed  it  under 
these  additional  circumstances :  they  had  expended 
on  the  completion  of  the  gaol  5420L,  they  had  re- 
ceived from  the  justices  2800Z. ;  thejustices  had  paid 
Young  9400J.,  and  ujjon  the  making  up  the  account 
by  the  architect  in  accordance  with  the  contract, 
and  taking  into  account  the  extras  and  omissions, 
the  balance  due  by  the  justices  was  12432.  16».  6d. 
The  defendants  brougnt  an  action  against  the 
justices,  and  the  latter  paid  the  above  sum  into 
court,  and  the  question  raised  in  the  case  is, 
whether  the  plaintiffs  are  entitled  to  it  as  against 
the  defendants.  I  propose  first,  to  consider  what 
would  have  been  tne  rights  of  the  pliuntiffs  if 
Young  had  continued  solvent,  and  had  done  what 
the  defendants  did,  viz.,  expended  18852.  beyond  the 
contract  price  in  completing  the  work.  I  cannot 
doubt  but  that  a  court  of  equity  (and  as  I  have  said, 
it  is  eiitirely  an  equitable  question)  would  have  held 
the  plaintiffs  entitled  to  the  reserved  sum.  Young 
had  agreed  to  assign  it  to  them  for  a  valuable 
consicferation.  He  proposed  sjjeciflcally  to  assign 
it  as  such,  and,  by  the  deed  of  assignment,  of 
which  the  justices  had  notice,  he  assigned  to  the 
plaintiffs  all  his  interest  under  the  contract  of 
every  kind,  which  would  necessarily  include  this. 
Now,  if  he  had  completed  the  work,  and  it  may 
possibly  be  (upon  certain  constructions  of  the  con- 
tract), oefore  he  completed  it  he  might  (had  he  not 
executed  the  assignment  to  the  plaintiffs)  have 
been  entitled,  as  between  him  and  the  justices,  to 


payment  of  the  full  contract  price  ;  but  having 
executed  this  assignment  he  could  not  have  en- 
forced payment,  without  the  plaintiffs  having  the  op- 
portunity of  putting  forward  their  claim  in  a  court 
of  equity,  and  (speaking  as  one  not  familiar  with 
the  practice  of  that  court  ought  to  speak)  I  cannot 
doubt  that  a  court  of  equity  would  never  have 
compelled  the  justices  to  pay  the  contract  price, 
without  providing  that  the  plaintiffs  should  be 
paid  the  resei-ved  102.  per  cent.  I  reaUy  cannot 
bring  myself  to  doubt  it.  There  is  the  intention  of 
the  parties,  as  clearly  expressed  as  intention  can 
be,  that  12952.,  part  of  the  contract  price  of  12,9632., 
should,  for  a  valuable  consideration,  belong  to  the 
plaintiffs ;  and  why  a  court  of  equity  would  not  carry 
that  out  I  cannot  imagine.  It  is  true  that,  under 
the  circumstances  supposed.  Young  would  have 
made  a  losing  contract,  and  instead  of  making  a 
profit,  which  no  doubt  he  expiected,  would  have 
suffered  a  very  serious  loss ;  bnt  what  has  that  to 
do  with  the  plaintiffs'  right  under  the  deed  of 
'assignment  P  If  it  had  turned  out  a  profitable 
contract  Young  would  have  had  all  the  benefit ; 
having  turned  out  otherwise  he  would  have  been 
the  proper  person  to  bear  the  loss.  There  is  now 
to  be  considered  whether  the  plaintiffs,  under  the 
circumstances  which  have  happened,  are  in  the 
same  condition  as  against  the  defendants  which 
they  would  have  been  in  as  against  Young,  had  he 
continued  solvent  and  completed  the  contract? 
Upon  Yonug's  bankruptcy  the  defendants  were 
under  the  obligation  of  their  bond;  they  knew 
that  Young  had  proposed  to  the  plaintiffs  to  assign 
to  them  the  reserved  sum  as  security  for  their  ad- 
vances— indeed.  Kirk,  one  of  the  defendants,  was 
almost  a  party  to  the  transaction — and  that  a  deed 
had  been  executed  .in  order  to  effect  that  object. 
Several  courses  were  open  to  them,  one  was  they 
might  have  elected  to  allow  matters  to  rest,  to 
leave  the  justices  to  take  what  steps  they  thought 
fit  to  complete  the  gaol,  and,  upon  its  completion, 
to  arrange  the  damages  they  were  liable  to  pay,  or 
to  permit  an  action  to  be  brought  against  them 
upon  the  bond,  and  have  the  damages  asBes,<<ed  by 
a  jury.  It  may  or  may  not  be,  if  they  had  taken 
this  course,  that  the  plaintiffs  might  have  had 
some  right  against,  or  come  to  some  arrangement 
with,  the  justices.  A  second  course  which  they 
might  have  taken  was,  to  do  what,  upon  the  true 
construction  of  the  letter  of  the  5th  Oct.  1866,  and 
the  resolution  of  the  committee  of  justices  of  the 
6th,  and  the  defendants'  subsequent  conduct,  I 
believe  they  did  take,  viz.,  to  put  themselves  into 
Young's  place,  to  take  upon  themselves  the  per- 
formance of  his  part  of  the  contract,  and  entitle 
themselves  as  against  all  parties  to  whatever 
rights  Young  would  have  possessed  had  he 
performed  the  contract  himself.  A  third 
course  was  that  which  it  is  now  alleged  they 
did  take — I  hope,  for  their  own  sake,  they  did 
not  contemplate  it  when  they  wrote  the  letter 
of  the  5th  Oct.,  for  in  my  opinion  if  they  did 
they  acted  a  dishonest  party;  they  both  knew, 
indeed  Kirk  was  almost  part  to,  the  proposed 
transfer  of  the  reserved  102.  per  cent,  to  the 
plaintiffs,  and  it  was  alleged  that  they,  by  the 
letter  of  the  5th  Oct.,  proposed  to  the  justices  to 
enter  into  a  new  contraist  with  them  for  the  doing 
of  the  work  unperformed,  and  that  the  justices 
should  pay  them  the  reserved  102.  per  cent.,  the 
residue  or  the  contract  price  rematning  unpaid, 
and  transfer  to  them  the  plant  of  Young,  which,  I 
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collect  the  justices  had  taken  poaseasion  of  u])on 
the  bankruptcy ;  and  that  the  justices  agreed  to 
this  proposal.  This  is  a  strong  assertion.  The 
justices  had  notice  of  the  assignment,  and  that 
Young's  interest  in  the  price  to  be  paid  for  the 
work  was  thereby'  transferred  to  the  ])lain tiffs,  and 
yet  it  is  contended  that  they,  behind  the  backs  of 
the  plaintiffs,  and  without  notice  to  them,  entered 
into  a  contract  with  the  defendants  which  ex- 
tinguished the  plaintiffs'  rights.  It  would  require 
strong  proof  to  satisfy  one  of  this,  and  that  gentle- 
men, or  indeed  any  honest  man,  would  be  party 
to  such  a  transaction.  But,  in  my  opinion,  the 
evidence  proves  the  contrary,  and  that  they 
refused  to  enter  into  any  contract  with  the  defen- 
dants at  all,  and  merely  assented  to  the  defendants 
putting  themselves  in  the  place  of  Young,  leaving 
the  rights  of  everyone  untouched  and  unaffected. 
The  evidence  is  contained  in  the  letter  of  the  defen- 
dants of  the  5th  Oct.  1866  (par.  2!)),  the  resolution 
of  the  committee  of  the  justices  of  the  6th  Oct. 
(par.  30),  and  the  statement  of  the  arbitrator 
(par.  31)  that,  after  the  resolution  was  passed,  the 
defendants  took  possession  of  the  gaol  premises, 
and  proceeded  to  carry  on  the  work,  which  they 
completed.  The  point  really  depends  upon  the 
letter  and  the  resolution.  It  ia  argued,  on  behalf 
of  the  defendants,  that  their  proposal  was  to  com- 
plete the  work  for  the  reserved  10/.  per  cent.,  or 
1295J.  and  353;W.,  the  difference  between  the  con- 
tract price  and  the  sum  already  paid  to  Young 
and  the  plaintiffs,  and  that,  although  Young,  with 
their  privity  and  knowledge,  had  agreed  that  the 
plaintiffs  should  have  secured  to  them  the  reserved 
sum,  yet,  neverlheless,  inasmuch  as  it  was  not 
specifically  mentioned  in  the  assignment,  it  was,  as 
between  Young  and  the  justices,  part  of  the  con- 
tract price,  and  that  the  true  conclusion  of  facts  to 
be  drawn  from  the  letter,  the  resolution,  and  the 
subsequent  conduct  of  the  defendants,  viz.,  their 
taking  to  the  work  and  completing  it,  is  that  the 
justices  entered  into  a  new  contract  with  them  to 
pay  them  these  two  sums,  or  rather  one  sum  con- 
sisting of  the  two  added  together,  and  for  which, 
on  the  completion  of  the  works,  they  might  have 
maintained  an  action  at  law  in  their  own  names  as 
for  work  and  labour  and  materials.  If  this  is  the 
true  conclusion  of  facts  they  are  right,  and  how 
ever  dishonest  may  be  the  transaction  on  their 
parts  as  regards  the  plaintiff,  they  woald  be 
entitled  to  our  judgment  upon  the  question  sub- 
mitted to  us ;  but  I  do  not  think  that  this  is 
the  true  meaning  of  the  resolution  of  the  justices, 
or  what  they  intended  by  it.  In  the  first  place, 
they  in  express  terms  refused  to  enter  into  a  new 
contract  with  the  defendants  at  all,  and  it  would 
be  rather  a  strong  con«truction  to  say  that,  not- 
withstanding this  express  refusal,  nevertheless  they 
did  enter  into  one,  and  one  extremely  unjust,  in 
my  opinion,  towards  the  plaintiffs;  but  what  I 
think  they  agreed  to  was  what  the  resolution  ex- 
presses, viz.,  that  the  defendants,  being  Young's 
sureties,  should  enter  upon  and  complete  the  work 
under  the  provisions  of  the  existing  contract ;  or, 
in  other  words,  that  they  should  put  themselves 
into  Young's  place  and  be  entitled  to  whatever  he 
would  have  been  entitled  to  had  he  completed  the 
work  himself — that  they  never  intended  to  inter- 
fere in  the  least  with  any  rights  which  the  plaintiffs 
might  have  under  the  assignment,  but  to  leave 
them  as  they  were.  If  this  be  the  true  construc- 
tion of  the  resolution,  the  justices  never  entered 


into  any  contract  with  the  defendants  at  all ;  they 
merely  permitted  them  to  take  upon  themselves 
the  complctiou  of  the  work,  and  if  any  action  had 
had  to  be  brought  upon  the  completion,  in  my 
opinion  it  must  have  been  brought  properly  in 
Young's  name,  and  that  nothing  has  occurred  to 
deprive  the  plaintiffs  of  the  right  to  the  reserved 
lOi.  percent.  They  have  done  no  act  themselves  to 
affect  it,  nor,  in  my  opinion,  have  the  justices  done 
any.  I  have  treated  this  (»tse  as  if  the  justices 
were  an  individual  contracting  party,  but  I  have 
no  doubt  that  if  the  Act  of  Parliament  be  looked 
into  which  enabled  them  to  enter  into  the  contract, 
it  would  be  found  that  the  alleged  contract  with 
the  defendants  was  a  nullity,  and  void.  It  is  un- 
fortunate that  the  defendants  should  lose  so  much 
money  by  the  transaction,  but  that  is  no  reason 
why  loss  to  the  amount  of  1200/.  should  be  coat 
upon  the  plaiutiffs.  I  think  the  plaintiffs  oru 
entitled  to  my  judgment. 

Kelly,  C.  B. — One  Robert  Young  entered  into  a 
contract  with  certain  justices  of  Hertfordshire,  for 
the  building  of  a  gaol  at  St.  Albans,  at  the  price  of 
12,1)53/.,  and  provision  was  made  in  the  contract 
for  any  extra  work  or  additions,  and  for  any 
omissions  to  be  certified  by  the  architect.  As  the 
work  proceeded,  the  tirchitect  was  to  certify,  from 
time  to  time,  that  work  to  a  certain  amount  bad 
been  done  to  his  satisfaction,  and  the  amount  so 
certified  was  to  be  paid  to  the  contractor  Young, 
subject,  however,  to  a  deduction  of  20/.  per  cent 
until  such  deductions  should  amount  to  10/.  per 
cent,  upon  the  whole  sura  contracted  for,  or  12^*6/. 
When  the  whole  work  should  be  completed,  three- 
fourths  of  the  balance  due  was  to  be  paid  two 
months  after  a  certificate  of  its  completion  by  Iho 
architect,  and  the  remainder  with  the  aggregate  of 
the  deductions,  at  the  end  of  six  montha,  upon  a 
certificate  that  the  building  was  then  in  good  and 
substantial  repair.  Young  proceeded  with  the 
works  until  tne  month  of  Sept.  1866,  when  he 
became  a  bankrupt.  At  this  time  he  had  received 
payments  from  the  justices  amounting  to  9400/. 
The  defendants,  who  had  become  bia  sureties 
under  a  bond  to  the  justices,  for  the  performance 
of  the  contract  by  Young,  after  some  correspon- 
dence with  the  justices,  proceeded  to  complete  the 
works,  and  received,  from  time  to  time,  various 
payments  on  accountamounting  altogether  to  2800/. 
When  the  building  was  completed,  the  total  sum 
payable  under  the  contract,  there  having  been 
extra  work  or  additions  to  the  amount  of 
3421/.  4«.  3d.,  and  omissions  to  the  amount  of 
2!t30/.  7b.  9d.,  amounted  to  13,443/.  16».  6d.  The 
payments  to  Young  being  9400/.  and  to  the  defen- 
dants, the  sureties,  2800/.,  amounting  together  to 
12,200/.,  there  remained  a  balance  dne  and  in  the 
hands  of  the  justices  of  1243/.  16«.  6c/.,  and  this  is 
the  sum  in  dispute  upon  this  interpleader.  In 
Jan.  1866  Young,  who  was  unable  to  proceed  with 
the  performance  of  his  contract  for  want  of 
funds,  prevailed  upon  the  plaintiffs,  who  were 
bankers,  and  to  whom  he  was  already  indebted 
in  a  considerable  amount,  to  continue  their  ad- 
vances in  consideration  of  his  assigning  to  them 
all  future  instalments  payable  to  him  under  the 
contract,  together  with  the  reserved  sum  of  1295/., 
which  by  that  time  had  been  completed  by  the 
deduction  of  20/.  per  cent,  from  the  amount  of  the 
certificates.  An  assignment  was  accordingly  exe- 
cuted to  that  effect,  and  Kirk,  one  of  the  defen- 
dants, was  induced  to  give  a  bond  for  lOOU/.,  as  a 
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[Ex. 


further  security  to  the  plaintiffs.  There  is  no 
doubt  that  the  assienment  conveyed  to  the  plain- 
tiffs all  that  Tonng  had  power  to  assigfn  unto  them, 
and  aU  his  interest,  and  all  that  he  could  become 
entitled  to  under  the  contract.  And  the  first 
question  that  arises  in  this  case  is,  whether  the 
plaintiff's  are  entitled  by  virtue  of  this  assignment, 
to  the  sum  of  1243{.  16<.  6<2.,  the  balance  in  the 
hands  of  the  justices,  and  which  has  been  paid  into 
court,  under  proceedings,  bv  way  of  interpleader ; 
the  plaintiffs  on  the  one  siae,  and  the  defendants, 
the  sureties,  on  the  other,  claiming  to  be  entitled 
to  that  sura.  I  am  of  opinion  that  the  plaintiffs 
are  not  so  entitled.  It  is  true  that  Young  assigned 
to  them  all  that  he  had  power  to  assign,  but  no 
more,  and  I  think  it  is  clear  that,  from  the  time  of 
his  bankruptcy,  he  had  no  right  of  action  or  suit 
against  the  justices,  and  consequently  that  the 
pbintiffs,  who  claim  under  him,  are  in  the  same 
condition.  By  the  contract  it  was  one  specific 
sum,  to  be  increased  or  diminished  by  additions  or 
omissions,  to  which  the  contractor  was  entitled, 
but  only  upon  the  completion  of  the  contract.  The 
payments  that  he  received  under  the  certificate 
were   payments  upon   account.    If  he  had  cora- 

Eleted  the  performance  of  the  contract  he  would 
Dve  been  entitled,  at  the  end  of  the  two  months 
and  of  the  six  months  respectively  agreed  upon,  to 
the  balance  remaining  due  of  the  I3,443{.  16s.  6(2., 
the  total  amount.  But  upon  his  bankruptcy  and 
his  ceasing  to  go  on  with  the  performance  of  the 
contract,  bis  rights  were  at  an  end.  The  condition 
upon  which  alone  he  would  be  entitled  to  any 
further  payments  upon  account,  or  to  the  payment 
of  the  final  balance  that  would  have  been  due,  was 
never  performed.  Various  rights  accrued,  under 
the  special  terms  of  the  contract,  to  the  justices, 
who  might  have  sued  the  contractor  for  damages 
or  penalties,  but  none  existed  or  could  arise  under 
the  contract  to  the  contractor  except  upon  the  per- 
formance and  the  completion  of  the  works.  The 
case  may  be  considered  as  if  there  had  been  no 
assignment  to  the  plaintiffs,  but  as  if  simply  upon 
the  bankruptcy  the  assignees  had  succeeded  to  the 
rights,  if  any  existed,  of  the  contractor.  What 
action  or  suit  conld  they  have  maintained  against 
the  justices  P  I  am  at  a  loss  to  see  upon  what 
imaginable  ground  it  can  be  contended  that  they 
woiud  have  had  any  claim  whatever  either  at  law  or 
in  equity.  If  they  nad  sued  the  justices  on  the  con- 
tract, they  must  have  averred  that  Young  had  com- 
pletely performed  the  contract,  or  caused  it  to  be 
performed,  and  that  the  architect  had  certified  to 
entitle  him  to  the  balance  of  the  price  agreed  upon, 
at  the  expiration  of  the  two  months  and  the  six 
months  respectively.  He  could  not  have  treated 
the  work  done  by  the  sureties  as  work  done  by 
him,  inasmuch  as  they  did  the  work,  not  at  his  re- 
quest or  for  his  benent,  but  under  an  arrangement 
with  the  justices  to  which  he  was  no  party,  and 
which  he  had  no  power  to  make  or  to  prevent.  The 
jnetioes  might  have  employed  a  stranger  to  finish 
the  works,  and  paid  him  tdl,  or  more  than  all,  that 
remained  or  had  become  due  of  the  price  contracted 
for,  so  that  nothing  would  have  remained  to  be 
paid  to  Young  or  anybody  else.  It  is  only  if  the 
contract  had  been  that  the  work  actualljr  done 
from  time  to  time  should  be  paid  for  as  it  was 
ezeeated,  and  that  an  absolute,  and  not  a  con- 
ditional or  a  contingent  right,  had  accrued,  at  the 
time  of  the  bankruptcy,  or  at  some  subsequent 
time,  to  Uiis  warn  m  12431.,  that  the  assignees  of 
VoL  XXV,  N.S.,  628. 


Young  could  have  become  entitled  to  it.  But,  as 
bv  the  terms  of  the  contract  it  was  payable  to 
Young  only  upon  the  complete  performance  of  his 
contract,  and  as  the  contract  never  was  by  him 
completely  performed  at  all,  the  ri^ht  never 
accrued,  and  the  plaintiffs  have  no  claim  to  this 
sum  at  law  or  in  equity.  The  question  remains  to 
be  considered  whetner  the  defendants  are  entitled 
to  this  money  ?  It  may  be  doubtful  whether  the 
letters  between  the  justices  and  the  defendants, 
and  the  resolution  of  the  6th  Oct.,  resulted  in  a 
contract  between  them  that,  upon  the  performance 
of  the  remainder  of  the  work  by  the  defendants, 
they  woirid  be  entitled  to  whatever  payments, 
either  from  time  to  time  or  in  respect  of  the  ulti- 
mate balance,  Young  would  have  become  entitled 
to  if  he  had  completed  the  performance  of  the  con- 
tract. I  think,  however,  that  such  is  the  effect  of 
the  communications  between  those  parties.  But, 
be  this  as  it  may,  it  seems  to  me  clear  that,  in  a 
court  of  equity,  the  sureties  who  proceeded  with 
the  contract  to  its  foil  performance  would  be  held 
to  have  acquired  all  the  rights  which  their  prin- 
cipal would  have  acquired  had  he  completed 
the  work  himself;  and  this  without  oeing 
subject  to  any  liabilities  under  a  contract 
which  he  haa  entered  into,  but  to  which 
they  were  no  parties,  and  which,  if  they  had  been 
parties  to  it,  contains  a  provision  binding  them  to 
a  relinquishment  of  rights  which  they  might  after- 
wards acquire  by  being  compelled  to  finish,  at  their 
own  cost,  works  which  it  was  his  duty  to  finish, 
but  which  he  was  unable  to  perform.  The  justices, 
indeed,  said  that  they  would  enter  into  no  such 
contract,  but  having  employed  the  defendants  to 
finish  the  work,  a  contract  in  law  resulted  which 
bound  them  to  pay  whatever  they  engaged  to  pay 
under  that  arrangement.  The  defendantB  then 
having  done  work  to  a  larger  amount  than  re- 
mained due,  after  deducting  the  payments  inade 
on  account  to  Young,  so  that  no  balaoice  remained 
payable  to  him,  they  would  in  equity  have  been 
entitled  to,  and  are  now,  upon  this  special  case,  in 
equity  as  well  as  under  the  arrangement  with  the 
justices,  entitled  to  all  that  remained  in  the  hands 
of  the  justices,  payable  by  them  under  the  original 
contract  with  Young.  1  think,  therefore,  that 
upon  this  interpleader,  the  defendants  are  entitled 
to  the  judgment  of  the  court.  The  court,  how- 
ever, being  equally  divided,  no  judgment  can  be 
pronouncwl  as  the  case  now  stands,  but  my 
Drother  Cleasby  withdraws  his  judgment,  and 
there  will,  therefore,  be  judgment  for  the  defen- 
dants, with  power  to  the  plamtiffs,  if  they  should 
be  so  advisea,  to  appeal.(a) 

Jiidg>nent  for  the  defendants. 

Attorneys  for  the  plaintiffs,  Sviann  and  Co.,  38, 
Chancery -lane,  W.C.,  agent  for  Tweed,  Lincoln. 

Attorneys  for  the  defendants,  Austen,  De  Gex 
and  Harding,  Baymond-buildings,  Gray's- inn, 
W.C. 

(a)  The  plaintiff  a  have  brongflit  error,  and  the  oasnnow 
stands  for  argrnment  in  the  Exchequer  Chamber,  at  tho 
next  Rittings  of  that  court  after  this  term. 
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CuAN.]              Be  The  Accidental  Death  Insueance  Company  (Chappbll's  Case). 

[Chas. 

Cquttg  Courts. 

COTTBT  07  APPEAL   TS  CEAVCSBT. 

Beported  by  Thoica8  BsooDBtHK,  E.  Stswakt  Soohs,  and 
H.  FSAT,  Eaqn.,  BarrUtersHkt-Law. 

March  24 ;  April  15  aiul  17  ;  May  22 ;  attd  Auj.  5. 
(Before  the  Lords  Justices.) 

Be  THE  Accidental  Death  Insurance  Company 

(Cuappell's  Case.) 
'Company — Whiding-up —  Contribtiiory  —  Transfer 
of  shares — Power  of  directors  to  refuse — Amalga- 
mation— Assets  han<l>'d  ovei-  to  absorbing  conipany 
—  Exchange  of  shares  hy  sliarcholders — Subse- 
qtKnt  resuscitation  of  old  company. 

The  deed  of  settlement  of  company  A.  provided  thai 
a  shareholder  ivho  wished  to  transfer  his  shares, 
slwidd  in  writing  propose  his  intended  transferee 
as  a  shareholder,  that  tlie  directors  should 
certify  to  tlis  shareholder  their  ae.ceptance  or  re- 
jection of  the  proposal,  and  that  if  tli/iy  rejected 
the  proposed  trannferec,  and  did  not  within  four- 
teen days  find  some  one  else  to  take  the  shares  at 
the  market  price  of  the  day,  the  proposed  transferee 
ihonld  he  entitled  to  a  transfer  of  i/te  shares.  In 
July  1865  tlie  company  entered  into  <m  agreement 
for  amalgamation  with  company  if.,  who  were  to 
take  over  the  business  assets  and  liabilities,  and 
sJtarqs  in  the  company  M.  were  to  be  given  to  the 
shareholders  in  company  A.,  in  exchange  for  their 
shares  in  that  company.  All  the  sluireliolders  in 
company  A.  assented  to  this  arrangement,  and  ex- 
changed tJioir  shares  accordingly,  out  company  A. 
i':as  not  wonnd-itp  or  dissolved,  tltough  the  deed 
of  settlement  contained  provisions  for  a  dissolu- 
tion. In  Oct.  1866,  tlie  winding-up  of  company 
M.  comnteneed.  SItortly  before  thit  conipany  11. 
}iad  entered  into  an  agreement  with  the  persons 
icho  had  been  directors  of  company  A.  at  the  date 
of  the  ainalgamation,  and  who  proposed  still 
to  act  on  behalf  of  company  A.,  for  tlie  retransfer 
to  tliat  company  of  the  business  formerly  earned 
■on  by  them,  ami  the  resumption  of  business  by 
them.  Oil  the  2Srd  Od.  1866,  the  firmer  directors 
of  company  A.  lield  a  board  meeting,  at  which  they 
approved  a  transfer  <)f  2\4&  shares  which  had  been 
•executed  by  C,  tli«  former  solicitor  of  the  com- 
pany. In  March  1868,  company  A.  resolved  upon 
a  voluntary  liquidation. 

Held,  by  James,  L.  J.  .{affirming  a  decision  of  the 
MaMer  of  the  Bolls),  that  C.  was  liable  as  a  eon- 
tribi'lory  in  respect  of  tlie  2145  shares. 

But  lield  by  Mellish,  L.  J.,  tliat  C.  was  not  liahle  as 
a  contributory. 

Per  James,  L.  J. — The  agreement  for  amalgamation 
of  conwany  A.  with  company  M.  amounted  to  a 
virtual  dissolution  of  company  A. ;  the  shares  in 
company  A.  ceased  to  exist,  and  were  incapable  of 
being  transferred,  and  the  attempted  resuscitation 
of  the  company,  being  a  mere  shean  and  contrivance 
of  the  directors,  to  wh  ich  C.  was  a  party,  eotdd 
Qiave  no  effect  whatever. 

Per  MeUisH,  L.J. — Until  company  A.  had  been 
dissolved  tmdtr  the  provimons  of  their  deed  of 
settlement,  or  loound-up,  the  shareholders  had  a 
right  to  transfer  their  shares. 

The  directors  were  not  entitled  to  resume  the  busi- 
ness witlunU  the  consent  of  all  tlie  shareholders, 
but  the  business  miglit  have  been  legally  resumed 
if  tlie  shareholders  wlio  wished  to  resume  it  had 
Sought  oH  the  shares  of  the  other  sliareholders. 


By  the  deed  of  settlement  the  directors  had  no  poioer 

absolutely  to  reject  a  proposed  transferee  of  shares, 

but  only  if  Hiey  could  find  a  stihstitute  to  take  Ou) 

shares. 

This  was  an  appeal  by  Mr.  F.  B.  Chappell  from  an 

order  made  by  the  Master  of  the  Rolls  refusing  to 

remove  the  appellant  from  the  list  of  contribntories 

of  the  above  company  in  respect  of  2145  shares 

which  he  had  in  Oct.  1866  transferred  to  a  Mr. 

Montgomery,    the    winding-up    of    the    company 

having  commenced  in  March  1868. 

The  company  was  originally  called  the  Travellers' 
and  Marine  Assurance  Company.  The  deed  of 
settlement  bore  date  the  1st  Jnne  1854.  The  com- 
pany in  April  1859  changed  their  name  to  the 
Accidental  Death  Insurance  Company.  By  an 
agreement  dated  the  1st  July  1865,  and  made  be- 
tween the  company  of  the  one  part,  and  John 
White  Oram  and  Arthur  James  Dumas,  who  were 
trustees  on  behalf  of  the  Accidental  and  Marine 
Assurance  Corporation  (Limited)  (a  company  then 
in  the  course  or  formation),  of  the  other  part,  it  was 
agreed  that  the  company  would,  upon  the  regis- 
tration of  the  corporation  under  the  Compaoies' 
Act  1862,  transfer  to  the  corporation  the  under- 
taking of  the  company,  and  the  business  and 
goodwill  and  the  benefit  of  the  name  thereof,  and 
all  the  property  of  the  company,  and  tdl  debts  doe 
to  them ;  and  Oram  and  Dumas,  on  behalf  of  the 
corporation,  agreed  that  every  holder  of  one  51. 
share  in  the  company  with  II.  paid  thereon,  should 
be  entitled,  at  his  option,  to  receive  one  shM« 
in  the  corporation,  with  5{.  credited  as  paid 
thereon,  or  to  be  paid  ofi*  the  value  of  bis  share  in 
cash,  and  they  also  agreed  that  the  corporation 
should  undertake  all  the  liabilities  of  the  com- 
pany. The  deed  of  settlement  of  the  company  con- 
tained no  provision  for  an  amalgamation  with 
another  company,  but  this  arrangement  was,  in  fact, 
assented  to  oy  every  shareholder  in  the  company, 
and  they  all  exchanged  their  shares  in  the  com- 
pany for  shares  in  the  corporation,  according  to  the 
terms  of  the  agreement.  On  the  5th  Aug.  1865, 
the  corporation  was   registered  under  the  Com- 

Cies  Act  1862,  and  the  assets  of  the  company  were 
ded  over  to  them,  and  the  business  formerly 
carried  on  by  the  company  was  thenceforth  wr- 
ried  on  by  the  corporation.  No  formal  dissolution 
of  the  company,  however,  took  placo,  though  the 
deed  of  settlement  contained  some  provisions  for 
that  purpose,  but  the  company  was  treated  as 
practically  extinct,  and  no  general  meeting  of  the 
shareholaers  was  held  after  the  month  of  Jnne, 
1865.  In  the  course  of  the  next  year  the  affairs  of 
the  corporation  became  embarrassed,  and  on  the 
12th  Oct.  1866  a  petition  was  presented  for  the 
winding-up  of  the  corporation,  which  had  already 
taken  steps  for  a  voluntary  winding-up,  and  on 
the  3rd  Nov.  an  order  wae  made  that  the  volun- 
tary winding-up  which  had  been  resolved  upon 
should  be  continued,  subject  to  the  snpervieion  of 
the  court.  On  the  9th  0«t.  1866,  au  agreement 
was  entered  into  by  the  corporation  with  the  per- 
sons who  had  been  the  direotora  of  the  oompaay 
at  the  date  of  the  agreement  of  Ist  July  1865,  aaa 
who  still  professed  to  be  acting  on  b^iotf  of  the 
company,  that  the  buaioess  wfaieh  had  bcem  trans- 
ferred to  the  corporation  should  (with  certain  ex- 
ceptions) be  retransferred  to  the  comBany,  who 
were  to  be  at  liberty  to  tesome  and  coatinna 
and  carry  on  any  buainess  which  by  As  terma 
of  their   constitution  they  were    aatlMriaed  to 
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carry  on.  About  this  time  Mr.  Chappell,  who 
had  been  the  solicitor  of  the  company,  exe- 
cuted the  transfer  in  question  to  Mr.  Montgomery, 
of  2145  shares,  and  the  persons  who  professed  to  act 
as  directors  of  the  company  held  a  board  meeting 
on  the  23rd  Oct.  1866,  at  which  they  approved  this 
transfer  as  well  as  several  other  transfers  of  large 
numbers  of  shares  which  had  been  executed  by 
former  directors.  In  March  1868  the  company 
proposed  resolutions  to  wind-up  voluntarily,  and 
m  April  1868  an  order  was  made  that  the  volun- 
tary winding-up  should  be  continued  subject  to  the 
supervision  of  the  court.  The  liquidator  placed  Mr. 
Cnappell  upon  the  list  of  contributories  in  respect  of 
of  214.5  shares,  and  the  Master  of  the  Bolls  refused 
his  application  to  be  removed.  His  Lordship  con- 
siderea  that  Mr.  Chappell's  case  was  governed  by 
another  case  in  this  company  called  Lankesfer  a 
ccue  (unreported),  in  whicn  his  Lordship  decided 
that  Mr.  Lankester  was  liable  as  a  contributory. 
This  decision  was  appealed  from,  but  was  afSrmed 
by  James,  L.J.,  sitting  alone  on  the  7th  July 
1870. 

The  clauses  of  the  deed  of  settlement  of  the  com- 
pany material  to  the  questions  raised  in  this  case 
were  the  following : — 

"20.  Whenever  any  person  entitled  to,  or  to 
transfer  any  shares  in  the  company,  whether  in 
his  own  right  or  otherwise,  shall  have  procured 
some  other  person  willing  to  become  a  shareholder 
in  respect  of  all  or  any  of  the  shares  to  which  he 
shall  be  so  entitled,  he  shall  propose  such  other 
person  as  a  shareholder  by  leaving  at  the  principal 
office  or  place  of  business  of  the  company  a  notice 
in  writing  to  that  effect  under  his  hand,  which 
shall  state  the  name  and  residence  of  the  proposed 
shareholder,  and  the  number  of  each  share  in- 
tended to  be  transferred  to  such  proposed  share- 
holder. 

"21.  Whenever  any  such  proposal  as  herein- 
before is  mentioned  shall  have  been  made,  the 
directors  shall  forthwith  take  the  same  into  con- 
sideration, and  shall,  under  the  hands  of  two  of 
their  nnmber,  or  of  the  managing  director  or 
secretary  of  the  company,  certify  to  the  person 
making  such  proposal  their  acceptance  or  refusal 
thereof,  and  whether  as  to  all  or  some  only  of  the 
shares  intended  to  be  transferred,  and  in  the  latter 
case  as  to  how  many  and  which  of  the  shares 
intended  to  be  transferred  such  acceptance  shall 
extend;  and  the  person  so  proposed  shall  (if 
accept^  as  to  any  share  intended  to  be  transferred) 
be  thenceforth  considered  as  approved  by  the  dii-ec- 
tors,  and  entitled,  upon  the  transfer  to  "him  of  the 
same  share  (and  which  transfer  shall  be  made  by  an 
instmment  in  the  form  herein  set  forth),  and  u]>on 
his  execution  of  the  instrument  of  transfer  and 
also  (if  the  same  shall  be  required  by  the  directors) 
his  execution  of  these  presents  or  of  any  supj^le- 
mental  deed  referring  thereto,  and  binding  him, 
her,  or  them,  to  the  performance  and  observance 
of  the  provisions  hereof,  to  be  registered  in  manner 
aforesaid  as  a  shareholder  in  respect  of  the  shares 
for  which  he  shall  be  so  Accepted  as  aforesaid,  and 
if  any  person  who  sAiall  have  been  proposed  to 
become  a  sliareholder  shall  be  rejected  as  afore- 
said, and  the  directors  shall  not  within  fourteen 
di^s  procure  some  other  person  or  persons  to 
take  the  share  or  shares  proposed  to  be  trans- 
fbrred  at  the  market-price  for  the  time,  in  such 
case  the  person  or  persons  so  proposed  shall  be 
consideroa  as  approved  of  by  them,  and  be  entitled 


to  take  such  transfer  accordingly,  and  in  manner 
aforesaid. 

"  22.  Any  transfer  or  pretended  transfer  of 
shares  not  being  approved  of  by  the  directors-. 
under  the  last  preceding  clause  shall  be  absolutely 
void,  and  the  then  registered  holder  of  the  shares  ■ 
therein  expressed  to  be  transferred  shall  continue 
to  be  the  shareholder  in  respect  thereof  to  all' 
intents  and  purposes." 

Jessd,  Q.  C.  and  LococJc  Wvbh,  on  behalf  of  thff 
appellant,  argued  that  the  case  was  distinguish- 
able from  Lanketter's  case,  inasmuch  as  in  that 
case  it  was  proved  that  the  directors  had  entered 
into  an  improper  bargain  with  the  transferor  for 
the  purpose  of  relieving  him  from  liability,  whereas 
in  tne  present  case  the  evidence  of  Mr.  Mont- 

EDmery  (who  was  examined  in  court  before  their 
ordships)  proved  that  he  purchased  the  shares. 
bond  fide  out  and  out,  expecting  to  make  a  profit 
by  them,  and  that  he  was  in  no  sense  a  trustee  for- 
Mr.  (Hiappell.  And  the  company  not  having  been 
then  wound  up,  the  directors  had  not  lost  their 
power  of  sanctioning  the  transfer. 

Swanston,  Q.  C,  and  Graliam  Sastlngt,  on 
behalf  of  the  liquidator,  argued  that  the  principle- 
upon  which  Lankester' s  case  was  decided  governed 
the  present  case  also,  viz.,  that  the  company  was 
practically  extinct  at  the  date  of  the  pretended 
transfer. 

Je8sel,  Q.  C.  was  heard  in  reply. 

Judgment  was  reserved  until  the  5th  Aug.,. 
when 

Lord  Justice  Jaues  said: — This  is  an  appeal 
from  an  order  of  the  Master  of  the  Eolls  refusing 
an  application  of  the  appellant,  Mr.  Chappell,  to 
have  his  name  taken  off  the  list  of  contributories 
of  the  Accidental  Death  Insurance  Company.  The- 
Master  of  the  Bolls  was  of  opinion  that  this  case 
was  in  fact  governed  by  a  previous  decision  of  his 
o-wn,  which  was  afterwards  affirmed  by  me  sitting 
alone  as  Lord  Justice.  I  am  of  opinion  that  it  is 
so  governed.  The  ralio  decidendi  of  that  case  was 
this : — I  was  then  of  opinion  that  there  could  be  no- 
transfer  of  the  shares  (and  the  question  here  is 
whether  there  was  any  transfer  of  his  shares  which 
would  relieve  Mr.  Uhappell  from  his  Uability), 
because  there  were  no  shares  to  transfer.  All  the 
shareholders  had  agreed  to  an  arrangement  by 
which  all  the  property  of  the  coocca-n,  capital  assets 
of  every  kind,  and  tne  business,  were  transferred . 
to  a  new  corporation,  and  all  the  shareholders - 
accepted  shares  in  the  new  corporation,  in  ex- 
change for  their  shares  in  the  company.  I  was  of 
opinion  that  the  result  of  that  was  that  there  was  a 
Tirtoal  dissolution  of  the  company,  that  is  to  say, 
that  the  thing  itself  had  ceased  to  exist 
as  a  thing  in  which  there  could  be  a  share ;  that 
the  shares  themselves,  having  been  given  to  the 
new  corporation  in  exchange  for  their  shares, 
became,  so  far  as  they  had  any  existence  at  all, 
the  property  of  the  new  corporation,  and  that 
there  was  nothing  left,  except  that  which  must 
always  remain  when  partners,  wheUier  in  the  shape 
of  a  company  or  in  any  other,  discontinue  their  busi- 
nees,  tuit  is  to  say,  their  oontingent  liability  to- 
answer  such  debts  and  liabilities  upon  contracts 
of  the  company  as  the  new  corporation  should 
not  discharge  in  pursuance  of  their  agreement  to- 
that  effect.  That  being  so,  if  matters  had  stopped 
there,  these  was  nothing  capnMe  of  transfer,  there 
were  no  shares  existing  capable  of  being  trans- 
ferred.   Then  there  were  a  series  of  things  after- 
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words  done,  with  &e  apparent  object  of  resascitat- 
ing  the  company  when  the  new  corporation  got 
into  difficulties.  I  was  in  the  former  case  of 
opinion,  and  I  am  still  of  opinon,  that  everything 
done  afterwards  was  a  mere  sham  and  contrivance 
on  the  part  of  the  directors,  with  whom  Mr. 
Chappell  was  an  active  partner,  he  being  the 
solicitor  advising  and  consulted  in  all  these 
matters,  and  that  it  could  not  in  any  way  alter  the 

Position  of  those  who  had  been  shareholders. 
here  was  in  effect  no  company,  there  was  no 
board  of  directors,  and  there  was  nothing  to  which 
the  machinery  of  the  deed  of  settlement  as  to  trans- 
fers of  shares  could  apply.  That  being  so,  I  held  in 
LaHkester't  case  that  directors  who  h^  transferred 
their  shares  were  not  relieved  from  their  liability, 
and  upon  the  same  principle  I  am  of  opinion  that 
Mr.  Cnappell  cannot  be  relieved  by  what  purports 
to  be  a  transfer  of  that  which,  in  my  opinion,  he 
had  not  to  transfer.  The  deed  itself  provides  for 
the  most  extensive  power  of  transferring  shares. 
It  pi*ovides  this :  "  That  whenever  any  person 
entitled  to  or  to  transfer  any  shares  in  the  com- 
pany, whether  in  his  own  right  or  otherwise,  shall 
nave  procured  some  other  person  willing  to  become 
a  shareholder  in  respect  of  all  or  any  of  the  shares  to 
which  he  shall  be  so  entitled,  he  shall  propose  such 
other  person  as  a  shareholder  by  leaving  at  the 
principal  office  or  place  of  business  of  the  company 
a  notice  in  writing  to  that  effect,"  and  then  by  the 
21st  clause,  "whenever  any  such  proposal  shall 
have  been  so  made,  the  directors  shall  forthwith 
take  the  same  into  consideration,"  and  "  if  any  per- 
son who  shall  have  been  proposed  to  become  a 
shareholder  shall  be  rejected,  and  the  directors 
shall  not,  within  fourteen  days,  procure  some 
other  person  or  persons  to  take  the  share  or  shares 
proposed  to  be  transferred  at  the  market  price  for 
the  time,  in  such  case  the  person  or  persons  so  pro- 
posed shall  be  considered  as  approved  of  by  them, 
and  be  entitled  to  take  such  transfer  accordingly, 
and  in  manner  aforesaid."  Now  I  am  of  opinion 
that  by  the  arangement  to  which  all  the  share- 
holders were  parties,  there  was  no  principal  office 
or  place  of  business  to  which  any  such  notice  could 
be  given ;  there  were  no  directors  who  could  take 
into  consideration  the  proposal ;  and  no  company 
who,  if  the  proposed  transferee  was  rejected,  could 
take  the  shares  at  the  market  price,  and  it  is 
utterly  impossible  there  oonld  be  a  market  price  of 
shares,  all  of  which  were  handed  over  to  tne  cor- 
poration. 

That  being  so,  even  if  the  matter  had  been  free 
tram  any  previous  decision,  I  should  have  been  of 
opinion  that  Mr.  Chappell's  name  could  not  be  re- 
moved from  the  list  of  contributories,  and  I  am 
unable  to  see  any  way  in  which  his  case  can  be 
distinguished  from  that  of  the  directors,  all  of 
whose  dealings  he  was  acquainted  with  and  con- 
sulted upon. 

Lord  Justice  Melush  said. — As  the  Lord  Justice 
is  of  opinion  that  the  order  of  the  Master  of  the 
Bolls  ought  to  be  affirmed,  that  order  will  of 
course  stand.  But  I  think  it  right  to  say  that,  in 
my  opinion,  the  light  of  Mr.  Chappell  and  the 
other  shareholders  of  the  company  to  transfer 
their  shares  in  accordance  with  the  terms  of  the 
20th  and  2l8t  clauses  of  the  deed  of  settlement 
was  not  affected  by  the  directors  of  the  company 
having,  as  is  alleged  with  the  consent  of  aU  the 
shareholders,  transferred  the  business  of  the  com- 
pany to  the  Accidental    and  Marine  Insurance 


Corporation,  and  the  company  having  ceased  to 
carry  on  its  business. 

I  agree  that  the  directors  of  the  company  were 
not  entitled,  at  least  without  the  consent  of  all  the 
shareholders,  to  resume  the  business  of  the  com- 
pany ;  but  I  do  not  see  how,  until  the  company 
was  actually  dissolved  under  the  provisions  for 
that  purpose  contained  in  the  deed  of  settlement, 
or  until  a  petition  was  presented  for  a  winding-up 
order,  the  right  of  a  shareholder  to  transfer  his 
shares  could  be  affected.  I  think  the  directors 
could  not  legally  cease  to  exi^t,  and,  though  they 
ought  not  to  have  resumed  the  business,  I  think 
the  reason  of  that  is,  not  that  it  was  beyond  their 
power  to  do  so,  but  because  it  would  have  been  a 
fraud  on  the  other  shareholders  of  the  company 
whom  they  had  induced  to  take  shares  in  the  cor- 
poration, that  they  should  have  begpin  business 
again  so  as  to  make  those  shareholders  in  fact,  con- 
trary to  what  they  intended,  owners  of  shares  in 
both  companies.  But,  if  the  shareholders  who 
wished  to  revive  the  company  had  purchased  the 
whole  of  the  shares  of  the  other  shareholders,  I 
think  the  business  of  the  company  might  legally 
have  been  resumed,  and  I  do  not  see  why  a  par- 
ticular shareholder  who  wished  to  get  rid  of  his 
shares  should  be  deprived  of  his  ordinary  right  of 
selling  them,  and  be  compelled,  if  he  wished  to 
avoid  the  risk  consequent  on  the  resumption  of 
business,  either  to  file  a  bill,  or  apply  for  a  winding- 
up  order. 

It  is  also  said  that  the  directors  of  the  company, 
or  the  persons  who  assumed  to  act  as  directors, 
were  guilty  of  a  breach  of  trust  in  assenting  to  the 
assignment  of  such  a  large  number  of  shares  to 
Mr.  Montgomery,  and  that  Mr.  Chappiell  was  a 
partv  to  that  breach  of  trust.  If  by  the  terms 
of  the  deed  of  settlement  of  the  company  the 
directors  had  had  a  power  absolutely  to  refuse  to 
admit  a  transfer  to  a  person  of  insufficient  means, 
I  should  have  thought  there  would  have  been 
strong  grounds  for  contending  that  the  transfer  of 
shares  trom  Mr.  Chappell  to  Mr.  Montgomery 
ought  to  have  been  held  void  on  this  ground.  I 
am  of  opinion,  however,  that  the  2l8t  clause  of  the 
deed  of  settlement  does  not  give  power  to  the 
directors  absolutely  to  reject  any  person  to  whom 
a  shareholder  proposes  to  transfer  his  shares. 
They  are  onlv  to  see  if  they  can  provide  a  substi- 
tute who  will  take  the  shares.  Now  there  is  no 
evidence  nor  any  reason  to  suppose  that  the 
directors  could  have  procured  a  more  eligible  per- 
son than  Mr.  Montgomery  to  take  Mr.  CnappeH's 
shares,  and  I  think  the  transfer  ought  not  to  be 
held  to  be  bad  because  the  directors  did  not  delay 
it  for  a  fortnight,  which,  in  my  opinion,  was  all 
they  could  legally  do.  When  the  case  was  first 
heard  before  us  upon  the  evidence  which  was 
before  the  Master  of  the  Bolls,  I  had  groat  doubt 
whether  Mr.  Montgomery  ought  not  to  be  held  to 
be  a  mere  trustee  for  Mr.  Chappell,  but  after  hear- 
ing the  evidence  of  Mr.  Montgomery,  I  think  it  ia 
sufficiently  proved,  notwithstanding  the  circum- 
stances of  suspicion  attending  the  case,  that  Mr. 
Montgomery  was  a  real  purchaser  from  Mr. 
Chappell,  and  not  a  mere  trustee  for  him. 

I  may  add  that  I  do  not  dissent  from  the  decision 
in  Larucester's  case,  because,  as  I  understand  the 
&ct8  of  that  case,  the  transfer  there  was  not  made 
to  a  bond  fide  purchaser  at  all,  but  to  a  person  who 
was  a  mere  nominee  of  the  directors,  and  the 
directors,  having  entered  into  a  compromise  with 
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those  shareholders  who  wished  for  a  winding-up  of 
the  company,  took  a  transfer  from  them  K>r  the 
express  purpose  of  relieving  them  from  liability. 
That  they  had  no  power  to  &,  and  I  do  not  dissent 
from  that  judgment,  though  I  do  not  agree  with 
tU  the  observations  that  were  made  in  that  case, 
any  more  unfortunately  than  I  do  with  the 
observations  made  by  the  Lord  Justice  in  this  case. 
Appeal  refused  loitlwut  costs.  Liquidator's  costs 
oat  of  tlie  estate. 

Solicitors  for  Mr.  Chappell,  CluippeU  and  Son. 

Solicitors  for  the  liquiantor,  Harper,  Broad  and 
BattocJc.  

July  1-2,  Jnhj  21,  am?  Aug.  3. 

(Before  the  Lords  Justices.) 

Begbie  v.  Fenwick  ;  Fexwick  v.  Beobib. 

Mortgage — Foreclosure  and  redemption  suits — Trade 
fixtures — Chattels — Attempt  to  impeach  securities 
—Bills  of  Sale  Act  (17  $■  18  Vict.  c.  36)— Regis- 
iraiion — Practice — Costs —  Taxation  —  BiU  dis- 
missed with  costs  at  to  one  object — Costs  "  so  far 
as  increased  by  answer  impeaching  a  seetirity ' — 
Principle  of  taxation — Apportionment  of  costs. 

B.,  a  second  mortgagee  of  leaseliold  premises,  trade 
fixtures  thereon,  a)id  chattels,  filed  a  hill  for  re- 
demption ajtd  foreclosure.  F.,  who  was  first  and 
third  mortgagee  of  tlie  same  property,  filed  a 
similar  hUi,  in  which  he  souglU  to  impeach  the 
validity  of  B.'e  eeearity.  By  the  decree  in  both 
suits,  F.'s  hUl  was  dismissed  with  costs  so  far  as  it 
sougiu  to  impeach  the  validity  of  B.'s  security, 
and  it  was  ordered  thai  F.  should  pay  the  costs  of 
the  plaintiff  in  B.'s  suit  so  far  as  they  had  been  in- 
creased by  F.'s  ansioer  impeaching  the  validity  of 
B.'s  security.  F.  had  entered  into  possession  of 
the  m^>rtgaged  premises.  Tlie  rest  of  tlie  decree 
was  in  the  ordinary  form,  directing  the  taking  of 
the  usual  accounts  and  stteeessive  r^mptlcns  and 
foreclosures.  The  third  mortgaae  was  registered 
under  the  BiUs  of  Sale  Act ;  the  other  two  were 
not.  On  taking  tlie  accounts  in  cho/mhers,  F.  eon- 
tended  that,  by  reason  of  this  registration,  he  had 
a  better  title  than  B.  to  the  trade  fixtures  and 
chattels,  and  that  he  ought  not  to  account  for  what 
he  had  received  in  respect  of  them : 

Held,  tluU  it  was  too  Me  to  raise  this  question  on 
taking  the  accounts,  but  that  it  ought  to  have  been 
raised,  if  at  all,  at  the  hearing. 

In  taxing  the  costs  the  taxing  master  decided  tliat 
F.'s  suit  must  be  considered  as  having  been  insti- 
tuted for  two  objects — to  impeach  B.'s  security  and 
to  take  tlie  accounts,  and  that  therefore  F.  must 
pay  a  proportion  of  B.'s  general  costs  of  the  suit, 
according  to  the  principles  laid  down  *n  Heigh- 
ington  V.  Grant  (1  Beav.  228)  atul  Hardy  v.  Hull 
(17  5eae.  355.) 

Held,  thai  this  was  the  correct  priiiciple  of  taxation : 
but. 

Held,  that  in  carrying  it  out  the  master  slioidd  luwe 
had  regard  to  tlie  circumstance  iluU  he  had,  by 
reason  of  the  >n<ignitude  of  the  case,  allowed  the 
fees  of  three  counsel. 

Held,  also,  that  tlie  woi'ds  in  the  decree,  "so  far  as 
they  have  been  increased  by  tlie  answer"  ought  to 
read  as  meaning  "  so  far  as  they  liave  been  in- 
erecued  by  the  contention  in  tli^  answer,"  cmd  that 
eonsequetilly  this  direction  included  the  costs  of 
those  parts  of  the  bill  in  B.'s  suit  which  referred 
to  F.'s  ease  for  impeaching  B.'s  security,  inasmuch 
as  that  ease  haabeen  raised  before  the  bOlwas 


filed,  and  B.  xoould  dearly  Have  been  oUiiled  to 

those  costs  if  he  had  introduced  ibose  passages  into 

his  bill  by  amendment,  F.  having  raised  his  ease 

in  the  first  instance  by  his  aaiswer. 
In  this  case  there  were  two  appeals  from  two 
orders  made  by  Malins,  V.  C,  on  tn«  18th  Jan.  and 
the  28th  Jan.  1871,  respectively.  The  hearing 
before  the  Vice-Chancellor  upon  the  making  of  the 
first  order  is  reported  24  L.  T.  Kep.  N.  S.  58,  and 
the  hearing  upon  the  making  of  the  second  order 
24  L.  T.  Rep.  N.  S.  62.  In  both  cases  the  facts 
were  very  fuUy  stated  in  the  former  report.  It 
is  sufficient  now  to  state  that  Fenwick  was  first 
mortgagee  and  also  third  mortgagee  of  some  iron- 
works, machinery,  and  plant,  tools  and  utensils, 
belonging  to  John  Stewart,  and  Begbie  was  second 
mortgagee  of  the  same  premises  and  plant.  In 
each  of  the  mort^oge  deeds,  by  one  operative  part, 
the  premises,  which  were  leasehold,  were  devised 
to  the  mortgagee,  and  by  a  separate  operative  part 
the  machinery,  plant,  and  other  trade  fixtures, 
tools,  and  utensils,  wore  assigned  to  the  mort- 
gagee. Neither  the  first  nor  second  mortgage 
was  registered  under  the  Bills  of  Sale  Act  (17  &  18 
Vict.  c.  36),  bnt  the  third  mortgage  was  registered 
under  that  Act.  Fenwick  enterwl  into  possession  . 
of  the  property.  Stewart  having  become  oankrupt, 
Begbie,  on  the  23rd  Ang.  1865,  filed  a  common  bill 
of  redemption  and  foreclosure  against  Fenwick 
and  Stewart's  assignees.  This  was  the  suit  of 
Begbie  v.  Fenwick.  Afterwords  Fenwick  filed  a 
cross  bill  for  a  similar  purpose,  by  which  bill  he 
also  sought  to  impeach  Begbie's  security  on  the 
ground  of  fraud.  Malins,  V.  C.  held  that  this 
charge  of  fraud  was  proved  and  made  a  decree 
accordingly,  but,  upon  appeal,  the  Lords  Justices 
(Wood  and  Selwyn),  on  the  27th  July  1868,  held 
that  the  charges  of  fraud  had  failed,  and  by  their 
decree  it  was  ordered  that  the  plaintiff's  bill  in 
Fenwick  v.  Begbie  "  so  far  as  it  seeks  to  set  aside,  or 
to  vary  the  securities  of  the  said  T.  S.  Begbie  should 
stand  dismissed  with  costs  to  be  taxed  by  the 
taxing  master,  and  paid  by  the  plaintifi*,  J.  B. 
Fenwick,  to^the  defendants  Begbie  and  others,"  and 
it  further  ordered  "  that  the  costs  of  the  plaintiff 
Begbie  in  Begbie  v.  Fenv;ick,  including  the  costs  of 
the  hearing  before  the  Vice-Chancellor,  and  so  far 
as  they  have  been  increased  by  the  answer  of  the 
defendant  Fenwick  impeaching  the  validity  of  the 
security  of  the  said  T.  S.  Begbie,  be  taxed,  and 
when  taxed  be  paid  by  Fenwick  to  Begbie,"  and  it 
then  directed  tne  usual  accounts  to  be  taken,  and 
that  successive  foreclosures,  and  redemptions 
should  take  place  in  the  ordinary  way.  In  taking 
the  accounts  in  chambers  a  question  arose  whether 
Begbie  or  Fenwick  was  entitled  to  the  trade 
fixtures  and  chattels,  and  this  was  decided  by 
the  Vice-Chancellor  in  favour  of  Fenwick,  on  the 
ground  that  the  fixtures  and  chattels  passed  under 
the  seGoud  operative  part  of  the  deed,  and  that  the 
deed  required  reg^tration  under  the  Bills  of  Sale 
Act,  and  that  consequently  the  fixtures  and 
chattels  passed  to  Fenwick  who  had  registered 
under  the  Act.  From  this  decision  Begbie 
appealed. 

Olasse,  Q.  C.  and  A.  0.  Marten  for  the  appellant. 

Cotton,  Q.  C.  and  Waller  for  the  respondent. 

The  same  arguments  were  adduced,  and  the 
same  authorities  cited  as  before  the  Vice- 
Chancellor,  but  it  is  unnecessary  to  report  them 
inasmuch  as  the  decision  of  the  court  was  based 
upon  a  different  point, 
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Lord  Justice  James  said  that  the  attention  of 
the  Vice-chancellor  did  not  appear  to  have  been 
called  to  this,  that  the  matter  in  question  was 
entirely  concluded  by  the  language  of  the 
decree.  Begbie  averriBd  by  his  bill  that  these 
fixtures  and  tools  were  comprised  in  his 
security.  The  defendant  Fenwick  by  his  bill 
sought  to  set  aside  Begbie's  security  on  some 
equitable  ground,  and  that  part  of  Ms  bUl  was 
dismissed,  and  the  decree  made  was  in  other 
respects  in  the  most  ordinary  form.  It  spoke  of 
the  "  said  mortgaged  property,"  and  these  words 
could  only  mean  the  property  composed  in  the 
mortgage  securities.  Any  question  of  this  kind 
ought  to  have  been  raised  at  the  hearing,  and  if  it 
were  allowed  to  be  raised  now,  it  was  difficult  to 
see  when  a  redemption  suit  could  ever  come  to  an 
end.  Every  part  of  the  account  taken  into 
chambers  would  be  open  to  every  possible  ques- 
tion. It  was  therefore  unnecessary  to  decide  any 
of  the  points  which  had  been  argued  with  respect 
to  the  Bills  of  Sale  Act.  The  decree  standing  as 
it  did,  Fenwick  must  be  charged  with  what  he  had 
ireceived  in  respect  of  the  fixtures  and  the  tools  as 
profits  received  by  him.  The  account  would  be 
an  account  oE  everything  received  by  Fenwick  in 
respect  of  ererything  composed  in  the  mortgage 
security. 

Lord  Justice  Mkllish  was  of  the  same  opinion. 

The  second  appeal  arose  upon  a  question  of  taxa- 
tion of  costs,  aaa  it  arose  in  this  way.  In  taxing 
the  costs  of  Begbie  t.  Fenwiclt,  the  taxing  master 
considered  that  Fenwick  ought  to  pay  the  costs 
incurred  by  Begbie  in  proving  the  consideration 
for  his  security  and  consequent  thereon,  and  the 
master  apportioned  the  number  of  folios  in  the 
pleadings  and  evidence  accordingly.  In  taxing 
the  costs  of  Fenwick  v.  Begbie,  the  master  was  of 
opinion  that  the  suit  was  instituted  for  two  objects, 
one  of  which  had  failed,  and  therefore  he  proposed 
to  appxirtion  the  costs  in  accordance  with  the  prin- 
ciples laid  down  in  Heighington  v.  Grant  (1  Beav. 
228),  and  Hardy  v.  HiM  (17  Beav.  365).  The  taxing 
master  gave  the  following  reasons  for  his  taxation : 
"These  causes  came  on  together,  to  be  heard 
before  the  Vioe-Chancellor,  in  Hilary  Term,  1868. 
There  was  a  greah  quantity  of  viva  voce  evidence 
applicable  to  both  oanses,  and  the  hearing,  I  under- 
stand, occupied  three  days.  Begbie  v.  Fenwick  :  It 
appears  to  me  that  the  10th  and  29th  paragraphs 
of  the  answer  are  the  parts  alluded  to  by  the 
decree,  whereby  the  defendants  impeached  the 
security  by  denying  the  consideration.  The  costs, 
therefore,  incurred  by  the  plaintiff  in  proving  the 
consideratiffli  and  consequent  thereon,  are  the  costs 
directed  to  be  taxed,  as  being  the  increase  caused 
by  the  impeachment  of  the  security.  I  have  read 
through  the  pleadings  and  evidence  and  in  the 
schedule  hereto  I  have  set  forth  the  particulars 
thereof,  which  appear  to  me  to  constitute  such  in- 
crease. The  expense  of  the  hearing,  that  is  to  say, 
the  fees  to  counsel  and  the  attendance  in  court 
mnst  be  apportioned  according  to  the  number  of 
folios.  Fenwick  v.  Begbie  :  'Hie  taxation  of  the 
costs  of  this  suit  is  directed  on  a  dififcrent  prin- 
ciple from  the  taxation  directed  in  Begbie  v.  Fen- 
wick. la  Begbie  v.  Fenwick  the  defendant  is  not 
directed  to  pay  the  costs  of  the  suit,  which  are  pro- 
vided for  in  another  part  of  the  decree,  but  he  is 
directed,  in  the  part  of  the  decree  with  which  I 
am  now  dealing,  to  pay  the  increase  of  costs 
occasioned  by  the  impeachment  of  the  plaintiff's 


securities.  But  the  suit  of  Fenwick  v.  Begbie  was 
for  two  purposes,  one  to  set  aside  or  vary  the 
securities,  and  the  other  to  take  the  aoconnts.  As 
to  the  first  object  the  bill  is  dismissed  with  costs,, 
and  Fenwick,  therefore,  pays  the  proportion  of  the 
general  costs  of  the  suit.  And  I  have  taxed  the 
bill  on  this  principle,  and  according  to  the  cases 
of  Heighington  v.  Grant  and  Hardy  v.  HuU."' 
To  this  taction  Begbio  carried  in  his  objec- 
tions, and  stated  the  following  reasons:  "The 
said  T.  S.  Begbie  objects  to  the  principle 
adopted  in  the  taxation,  and  contends  that 
the  true  principle  in  which  the  said  costs  ought- 
to  be  taxed  is  as  follows :  Allow  to  the  said  T.  S. 
Begbie  in  the  bills  of  costs,  Nos.  1  and  2  (that  is, 
his  own  bills  of  costs  in  the  two  suits  of  Begbie  v. 
Fenmick  and  Fenwick  v.  Begbie  respectively)  all 
the  costs  of  the  said  suits  respectively  up  to  and 
including  the  hearing  before  the  Vice-Chancellor, 
except  such  as  would  have  been  incurred  if  th© 
suits  had  been  common  suits  for  redemption  and 
foreclosure  respectively  heard  as  short  causes,  and 
disallow  the  said  J.  B.  Fenwick  all  costs  in  the  bills 
of  costs  Nos.  3  and  4  (that  is,  his  bills  of  costs  in 
the  suits  of  Begbie  v.  Fenviicik  and  Fenwick  v. 
Begbie  respectively),  except  such  as  would  have- 
been  occasioned  in  such  common  suits  heard  aft 
short  causes  respectively.  If  the  said  J.  R.  Fen- 
wick had  not  impeached  the  said  T.  S.  Begbie's, 
securities  there  would  have  been  no  contest  what- 
ever at  the  hearing.  The  decree  in  both  suits 
would  have  been  of  course,  but  for  the  questions- 
raised  impeaching  the  securities  of  the  said  T.  S. 
Begbie.  The  securities  wore  impeached  both  on 
the  ground  of  the  circumstances  under  which  they 
were  entered  into  and  on  the  ground  of  the  failure 
of  consideration  and  of  the  discharge  of  Mr.  Stewart 
as  a  surety.  All  the  evidence  as  to  the  oircum- 
stances  \mder  which  the  securities  were  entered 
into,  and  also  the  evidence  as  to  the  contracts,  was 
addressed  to  this  question,  and  was  actually  made 
use  of  at  the  hearing  before  the  Vice-Chancellor 
for  that  purpose,  and  all  the  examinations  in  court 
before  the  Vice-Chancellor,  and  the  lengthened 
hearing  before  him,  were  addressed  solely  to  this 
question.  Under  these  circumstances  the  whole 
of  the  suits,  down  to  and  including  the  bearing, 
beyond  the  mere  formal  costs  which  would  have 
been  incurred  in  uncontested  suits,  were  occasioned 
by  the  attempt  to  impectch  the  securities  of  the  said 
1^  S.  Begbie.^' 

Begbie  took  out  a  summons  to  review  the  taxa- 
tion. The  Yioe-Chanoellor  was  of  opinion  that  the 
taxing  master  had  not  miscarried,  and  therefore 
made  no  order  on  the  summons,  except  that  each 
party  should  pay  his  own  costs  of  it.  From  this 
order  Begbie  appealed. 

Glasae,  Q.  C.  and  A.  G.  Marten,  on  behalf  of  the 
appellant,  adduced  arguments  similar  to  those  set 
forth  in  Begbie's  written  objections,  and,  in  addi- 
tion to  the  cases  referred  to  Dy  the  taxing-master, 
cited 

The  Aitom'sy-Qeneral  v.  Lord  Ca/ning'.on,  6  Beav. 
454. 

Cotton,  Q.  C.  and  Waller,  on  behalf  of  Fenwick, 
urged  that,  as  the  taxing-master  based  his  decision 
upon  the  authority  of  two  oases  which  had 
guided  the  practice  as  to  taxation  for  many 
years,  the  court  would  not  readily  interfere  with 
his  discretion. 

Olatse,  Q.  C.  was  heard  in  reply. 

Lord  Justice  Jaues  said:   The  principle  laict 
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•down  bj  the  taxing-master  seems  to  me  right,  bnt 
I  cannot  reconcile  it  with  the  resnlt  in  fignres  at 
.which  he  has  arrived.  We  will  oommanicate  with 
him  before  we  give  our  judgment. 

Judgment  was  accordingly  reserved  until  the 
3rd  An^,  when 

Lord  Justice  James  who  (after  stating  the  nature 
of  the  suit,  the  contentions  of  Begbie,  and  the 
reasons  given  bj  the  taxing  master  for  his  taxa- 
tion) said : — We  have  had  an  opportunity  of  seeing 
the  master  himself  in  the  presence  of  counsel.  He 
has  pcnnted  out  to  us  that  the  two  different  forms 
^  expression  used  in  respect  of  the  two  bills  re- 
spectively are  well-known  and  established  forms 
leading  to  very  different  modes  and  results  of  tax- 
ation, such  modes  being  also  settled  by  the  long 
and  well-established  practice  of  the  taxing  masters, 
-and  their  predecessors,  the  old  taxing  officers  of 
the  court.  We  agree  with  the  master  that  the  con- 
tention of  Begbie  cannot  be  sustained ;  that,  if  the 
court  had  thought  that  the  costs  of  tftie  litigation 
had  been  substantially  caused  by  the  imfounded 
contention  of  his  opponent,  it  would  have  fixed  the 
latter  with  the  costs  up  to  the  hearing,  or  would 
have  given  the  costs  in  some  such  language  as  that 
in  which  the  objection  to  the  taxation  is  couched. 

The  master  says  (and  we  agree  with  him)  that, 
the  coort  not  doing  this,  bat  giving  costs  on  one 
principle  as  to  one  suit,  and  on  another  prin- 
oiple  as  to  the  other,  has  imposed  on  him 
the  duty  of  applying  those  principles  as  he  best 
may,  according  to  the  estabhshed  practice,  to  the 
facts  of  the  case.  And  we  entirely  concur  in  the 
memorandum  of  reasons  with  which  he  has  fur- 
nished us.  But  we  are  not  satisfied  that  he  has, 
in  the  application  of  those  principles,  given  Mr. 
Begbie  all  that  he  was  entitled  to.  In  the  first 
suit  we  think  he  has  put  rather  too  narrow  a  con- 
struction on  the  words  "  so  far  as  they  have  been 
increased  by  the  answer."  We  think  the  true 
meaning  of  those  words  is  "  so  far  as  they  have 
been  increased  by  the  contention  in  the  answer." 
If  Begbie  Lad  filed  his  bill  in  a  few  lines 
which  he  might  have  set  forth  that  he  was  the 
holder  of  a  mortgage  intermediate  between  two 
held  by  the  dofonc&nt,  and  praying  that  he  might 
redeem  the  first  and  add  it  to  his  own  security, 
and  then  be  redeemed  by  the  defendant  as  owner 
of  the  thiid,  and  the  defendant  had  thereupon  by 
his  answer  contested  his  title  as  mortgagee,  and 
the  plaintiff  had  thereupon  amended  his  bill  to 
introduce  charges  and  statements  to  rebut  such 
contention,  it  would  have  been  impossible  to 
say  that  such  amendment  was  not  occasioned 
by  the  answer.  We  think  that  it  ought  to 
make  no  difference  that  he  has  in  the  bill  antici- 
pated the  contention  which  had  in  fact  been  raised 
before  suit,  and  tliat  so  much  of  the  bill  as  was 
really  and  fairly  directed  so  to  meet  by  anticipa- 
tion the  case  made  by  the  answer,  ought  to  be  con- 
sidered and  dealt  with  as  if  it  had  been  made  by 
amendment  after  answer. 

Again,  in  the  second  suit,  we  agree  with  the 
master  that  it  is  very  difficult,  in  most  cases  im- 
possible, to  deal  with  general  costs  where  one  party 
has  the  costs  of  part  of  a  suit,  in  any  difierent  way 
than  by  the  rule  of  proportion  which  he  has  stated. 
It  would  be  endless  if  the  master  had  to  inquire 
how  many  hours  of  counsel's  addresses  were  to  be 
attributed  to  one  and  how  many  to  the  other  part 
of  the  sait,  or  how  much  of  a  fee  was  to  be  attri- 
buted to  the  one  and  how  muob  to  the  other. 


But  there  was  in  this  case  a  datum  which  would 
have  enabled  the  master,  with  respect  to  the  hear- 
ing for  example,  to  have  assigned  a  greater  pro- 
portion of  costs  to  that  which  was  obviously  the 
prominent  subject  of  litigation.  He  has  by  reason 
of  the  magnitude  of  the  case  allowed  three  counsel 
instead  of  the  ordinary  two.  Now  it  is  certain  that 
the  additional  magnitude  of  the  case  which  called 
for  such  allowance  must  have  been  due  to  the  con- 
tention as  to  the  validity  of  Begbie's  security,  and 
we  think  that  in  the  taxation  regard  ought  to  have 
been  had  to  that  circumstance.  We  wish  the 
master  therefore  to  reconsider  his  taxation  accord- 
ingly. The  order  of  the  Vice-Chancellor  must  bo 
discharged. 

Solicitors  for  Mr.  Begbie,  Tlwrna*  and  HoUams. 

Solicitors  of  Mr.  Fen  wick,  Hiliyer  and  Fen/wick. 


Nov.  2  and  3. 

(Before  the  Lords  Justices.) 

Ee  Tux  Oriemtal  Cohhercial  Bank'  (Ldciied) 

(Morris's  Cass). 

Oomptmy — Wmdmg-up — Contributory — Pott  mem- 
ber— ClcuB  B — Extent  and  applieoMon  of  contri- 
btUums—The  Gompaniet  Act  1862,  s».  38,  98, 
and  133. 

Each  eotitributory  on  tlie  B  list  %»  liable  to  eontri- 
btUe  to  the  atsets  of  the  company  (to  the  extent  of 
the  amount  remaining  unpaid  on  his  shares)  rate- 
ably  with  the  other  B  contributories  who  are  liable 
to  pay  the  same  debts  of  the  company,  to  the  extent 
of  the  balance  remaining  cU  the  commencement  of 
the  winding-up  unpaid  of  tliose  debts  of  the 
company  which  were  contracted  before  he  trans- 
ferred hie  shares,  as  reduced  by  the  dividends  paid 
in  the  course  of  the  winding-up  by  means  of  the 
assets  of  the  company  and  the  contributions  of 
the  contributories  itpon  the  A  list. 

The  contributions  of  each  B  contributory  are  to  he 
applied  exclusively  in  payment  of  tliose  debts  of 
the  company  which  were  contracted  before  he 
ceased  to  be  a  memier  of  the  company. 

But  a  B  contributory  has  no  right  to  say  that  those 
B  contributories  who  ceased  to  be  members  of  the 
company  after  himself  shall  be  exhausted  before  he 
is  called  upon  to  cotUribute  anything. 

The  winding-up  of  the  0.  Company  commenced  in 
June  1866.  On  the  25(!7i  Nov.  1865  M.  had 
transferred  fifty  sliares  to  P.  At  this  time  there 
was  SOOl.  unpaid  upon  the  fifty  share*.  At  the 
commencement  of  the  winding-up  there  remained 
unpaid  the  sum  of  642J.  in  respect  of  debts  con- 
tracted by  the  company  before  M.  ceased  to  be  a 
member.  P.  was  placed  on  tlie  A  list  of  contribu- 
tories, but  he  became  insolvent,  and  paid  nothing 
in  respect  of  the  caUs  made  upon  him.  Dividends 
to  the  amount  of  lbs.  in  the  pound  were  paid  by 
the  liquidator  upon  all  tlie  debts  of  the  company, 
by  means  of  the  assets  and  tlie  contributions  re- 
ceived from  the  contributories  upon  the  A  list.  In 
this  way  tlie  642J.  became  reduced  to  160J.  10». 
The  A  list  having  been  exliausted,  the  liquidator 
desired  to  make  a  call  upon  tlie  contributories  on 
the  B  list,  and  a  question  arose  as  to  the  exietit  of 
their  liability.  Tlie  case  of  M.  was  selected  as  a 
representaiive  one. 

Held  {varying  a  decision  of  Bacon,  V.C.)  that  It. 
was  liable  to  contribute  to  the  paymeiU  of  the 
1601. 10».,  rateabhj  with  the  otlier  cotiributones  on 
the  B  list,  who  ceased   to   be  inembers  of  ilia 
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[Ohak. 


company  after  tlie  6i2l.  hecatne  due  by  the  com- 

This  was  an  appeal  by  3Ir.  John  Morris,  a  contri- 
butory, who  had  been  settled  on  the  B  list  in  the 
winding-np  of  this  company,  from  a  decision  of 
Yice-Cuaucollor  Bacon.  This  case  was  sdected  as 
a  representative  one,  for  the  purpose  of  deter- 
mining the  extent  of  the  liability  of  the  B  contri- 
butories.  The  facts  of  the  chso  are  very  fully 
stated  in  the  report  of  the  hearing  before  the  Vice- 
Chancellor  (24  L.  T.  Bep.  N.  S.  699).  It  is  suffi- 
cient now  to  gire  the  following  summary: — 
The  winding-up  of  the  company  commenced  in 
June  18()6.  Morris  had  on  the  2iith  Nov.  1865 
tran.sf erred  fifty  shares  in  the  company  to  Demitrio 
Pa])pa,  there  being  at  that  time  8007.  unpaid  on 
those  shares.  Pappa  was  placed  on  the  A  list  of 
contributories,  but  became  insolvent,  and  paid  no 
calls.  At  the  commencement  of  the  winding-up 
there  remained  due  by  the  company  642f.  in  respect 
of  debts  which  had  been  contracted  before  Morris 
ceased  to  be  a  member.  Dividends  in  the  winding- 
np  were  paid  to  the  amount  of  15«.  in  the  pound  on 
all  the  debts  of  the  company,  and  thus  the  6421. 
was  reduced  to  160?.  lOo.  The  Vice-Chancellor 
held  that  Morris  was  liable  rateably  with  the  other 
B  contributories  who  ceased  to  be  members  of  the 
company  after  the  642^  had  been  contracted,  to 
contribute  to  the  payment  of  the  debts  to  the 
extent  of  6421.,  no  creoit  being  g^ven  for  the  pay- 
ments which  bad  reduced  the  642{.  to  160/.  10». 
From  this  decision  Morris  appealed. 

Fry,  Q.C.  and  Wesilake  on  behalf  of  the  appel* 
lant. — We  object  to  theorder  of  the  Vice-Chancellor 
— first,  that  the  appellant  is  entitled  to  a  deduc- 
tion in  respect  of  the  dividend  already  paid  upon 
the  6421.,  by  means  of  the  assets  of  the  company 
and  tbe  contributions  made  by  the  A  contribu- 
tories; secondly,  that  all  the  other  B  contribu- 
tories, who  ceased  to  be  members  of  the  company 
after  he  has  transferred  the  shares,  must  pay 
up  all  that  they  can  before  be  is  c^ed  upon, 
and  he  will  be  entitled  to  have  their  contri- 
butions taken  into  account.  As  to  the  first 
point,  the  decision  of  the  full  court  of  appeal  in 
Jle  The  Blakely  Orthunire  Company  (Breit's 
case)  (24  L.  Bep.  N.  S.  310)  is  in  our  favour, 
as  it  shows  that  a  B  contributory  may  escape 
being  called  upon  bv  paying  oS  tnose  creditors 
whose  debts  existed  before  he  ceased  to  be  a 
member  of  the  company.  In  an  ordinary  part- 
nership, when  a  partner  goes  out  of  the  firm,  as 
between  him  and  the  continuing  partners  they 
are  bound  to  pay  all  the  debts  which  were  con- 
tracted by  the  firm  while  ho  was  a  member  of  it. 
The  ComiKtnies  Act  1862  docs  not  alter  that  right. 
It  is  admitted  that  if  the  A  contributories  could 
have  paid  the  company's  debts  in  full,  that  pay- 
ment would  have  enured  to  the  benefit  of  the 
appellant.  Why  should  not  the  partial  payment 
which  they  have  made  equally  enure  to  his 
benefit?  "rhe  decision  of  tbe  late  Lord  Justice 
Giffard,  in  Re  The  Accidental  and  Marine  /»• 
siiratu-e  Corporation,  Em  parte  The  Briton  Medical, 
&e.,  Assoeialion  (L.  Rep.  5  Ch.  App.  428;  23  L.  T. 
Rep.  N.  S.  223)  is  in  fact  overrulea  by  Brett't  case, 
or,  at  any  rate,  its  authority  is  greatly  shaken. 
As  to  the  second  point,  the  same  principle  which 
makes  the  A  contributories  liable  before  any  of 
tbe  B  contributories,  shows  that  each  B  contri- 
butory must  be  entitled  to  have  the  contributions 
of  all  the   B   coutribHtories  who  ceased  to  be 


members  of  the  company  after  himself  exhausted 
before  he  is  called  upon.  For  as  between  the 
company  and  an  outgoing  shareholder,  the  com- 
pany is  liable  to  pay  all  the  debts  of  the  company, 
and  the  company,  at  the  time  when  any  given  B 
contributory  quitted  it,  included  those  B  contri- 
butories who  quitted  it  after  himself.  This  is  ooa- 
sistent  with  the  reasoning  of  the  Lord  Chancellor 
in  Brett't  eate,  and  it  would  introduce  no  addi- 
tional difficulty  in  dealing  with  tbe  B  contribu- 
tories, since  upon  any  construction  each  B  con- 
tributory most  be  dealt  with  separately,  inasmuch 
as  each  B  contributory  is,  under  sect.  38  of  thft 
Companies  Act  1862,  only  hable  to  contribute  in 
respect  of  debts  which  were  due  before  he  ceased 
to  be  a  member  of  the  company.  [Lord  Justi:» 
Mblush. — Yon  wish  to  read  the  Act  as  saying 
that  no  member  of  the  B  class  shall  bo  called 
upon  to  oontribnte  mitil  all  the  members  of  the 
A  class,  and  also  all  the  members  of  the  B  class 
who  ceased  to  be  members  of  the  company  after 
himself,  have  been  exhausted.]  It  must  De  read  in 
that  wav,  or  else  as  imposing  an  equal  liability 
upon  all  the  B  contributories,  and  that  cleariy 
cannot  be  the  right  construction.  The  ordinary 
rules  as  between  principal  and  suretv  do  not 
apply  :  (Helbut  v.  Banner,  L.  Bep.  H  E.  &  I.  App. 
28.)  [Lord  Justice  Mellisu. — The  only  j>ast  sluure- 
holders  who  are  liable  are  those  who  have  trans- 
ferred their  shares  to  insolvents.  The  man  who 
sells  to  a  solvent  person  who  pays  tbe  calls  will 
not  be  liable.  That  goes  to  show  that  the  only 
person  who  is  bound  to  indemnifr  a  transferor  of 
shares  is  his  own  transferee,  and  that  the  other 
B  contributories  are  not  liable  to  him  at  all.]  A 
transferor  of  shares  is  entitled  to  the  indemnity 
of  his  own  transferee,  and  he  has  also  the  benefit 
of  the  obligation  of  the  continuing  partners  in  the 
company  to  pay  the  debts  of  the  company.  They 
citea  also : 

Re  The   Agriculturist   Cattle   Intwanee   Company, 

Baird's  eate,  h.  Bep.  5  Ch.  App.  725;   23  X.  T. 

Bep.  N.S.424; 
Se  Bamed'i  Baijcing  Company,  Andreto't  ease,  L.  Bap. 

4  Eq.  458 ;  L.  Bep.  3  Ch.  App.  161 ;   16  L.  T.  Bep. 

N.  S.  656 ;  17  L.  T.  Bep.  K.  S.  305 ; 
Re  Contract  Corporation,   Weston's   ease,  L.  Bep. 

6  Eq.  17 ; 
Se  The  Contract  Corporation,  Budson's  case,  L.  Bap. 

12Eq.l;  24  L.  T.  Bep.  N.  S.  534. 

Kay,  Q.  C.  and  H.  M.  Jackson,  on  behalf  of  the 
liquidator,  were  directed  by  the  court  to  confine 
their  arguments  to  the  first  point  raised  on  behalf 
of  tlio  a])pcllant.  Whatever  limit  is  fixed  upon  tbe 
liability  of  the  B  contributories,  as  they  cannot  be 
called  upon  to  pay  more  than  theamount  now  remain- 
ing unpaid  on  their  shares,  the  B  creditors,  as  tbey 
may  be  called,  will  not  be  paid  in  full,  for  the  con- 
tributions paid  by  the  B  contributories  will  have 
to  be  apportioned  amongst  all  the  creditors  of  the 
company  :  Re  The  Accidental  and  Mariite  Assurance 
Corpoi-ation  {tihi  stip.)  [Lord  Justice  Meuisu. — 
That  would  be  contrary  to  the  decision  in  Brett's 
case  (iihi  sup.)"].  Brett's  case  has  never  been 
understood  to  overrule  the  former  case,  and  tbe 
contributions  of  B  contributories  have  alwavs 
been  applied  in  paying  all  the  creditors  of  the 
company.  This  is  in  accordance  with  the  decision 
in  Re  BameiVt  Banking  Company,  Hdbui's  case 
(L.  Bep.  6  Eq.  509)  which  was  affirmed  by  the 
House  of  Lords  in  Helbut  v.  Banner  {ubi  «»/>.). 

Eddis,  Q.  C.  and  /.  N.  Higgins,  appeared  for  the 
creditors'  representative. 
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Without  calling  for  a  reply, 

Lord  Justice  James  said : — In  this  case  an  appli- 
cation was  made  by  the  liquidator  for  the  purpose 
of  obtaining  the  opinion  of  the  court  upon  the 
question  as  to  the  extent  and  application  of  the 
funds  which  were  to  be  contributed  by  the  share- 
holders in  what  is  ordinarily  called  in  these  cases 
class  B,  that  is,  those  persons  who  were  share- 
holders during  the  year  before  the  winding-up, 
but  who  had  ceased  to  be  shareholders  at  the  com- 
mencement of  the  winding-up.  The  Vice-Chan- 
oeUor  was  of  opinion  that  they  were  liable  to  the 
whole  extent  of  the  debts  due  at  the  time  they 
respectively  ceased  to  be  shareholders,  without 
making  any  deduction  in  respect  of  the  dividends 
which  nad  been  paid  in  the  course  of  the  winding- 
up.  We  are  of  opinion  that  that  view  is  not  an 
accurate  view,  and  that  in  truth  it  is  directly 
in  contravention  of  the  judgment  of  the  Full 
Court — ^the  Lord  Chancellor,  and  ourselves — pro- 
nounced in  Brett's  ca«e,  in  which  we  held  that  the 
liability  of  the  ex-shareholder  and  the  right  of  the 
creditor  who  was  a  creditor  at  the  time  he  was  a 
shareholder  were  things  exclusively  between  those 
two  classes,  the  debtors  and  the  creditors,  and  that 
there  was  no  right  or  equity  whatever,  either  in 
the  company,  the  existing  shareholders,  or  the 
subsequent  creditors,  to  interfere  in  any  arrange- 
ment the  ex-shareholder  and  the  creditor  might 
make  between  themselves  for  the  satis&ction  and 
release  of  that  claim.  That  being  so,  it  appears 
to  us  that  it  would  be  utterly  inconsistent  to  hold 
that  there  is  to  be  a  marshalling  of  the  assets  for 
the  purpose  of  getting  more  funds  into  the  coffers 
of  the  liquidator,  to  pay  a  larger  dividend  to  those 
creditors  who  have  already  received  certain  divi- 
dends in  this  case.  The  Question  was  very  fully 
considered  in  that  case,  and  it  appears  to  me  that 
that  decision  was  clearly  in  accordance  with  the 
provisions  of  the  Act  of  Parliament,  that  is,  that 
the  company's  assets  are  to  go  in  the  first  place 
in  payment  of  their  debts.  The  company's  assets 
include  of  course  all  the  unpaid  capital  that  is 
recoverable  from  the  existing  shareholders,  and 
according  to  the  133rd  section,  which  is  a  direction 
given  in  cases  of  voluntary  winding-up,  the  whole 
assets  of  the  company,  which  of  course  include  the 
unpaid  capital,  are  to  be  applied  jMri passu  in  pay- 
ment of  all  the  creditors;  evidently  intending  that  the 
liquidator  was  not  to  pay  some  of  the  creditors  in  pre- 
ference to  others  for  the  purpose  of  leaving  a  larger 
amount  of  contribution  to  fall  upon  those  share- 
holders with  regard  to  whom  there  were  particular 
claims.  It  appears  to  me  that  the  decision  of  the 
Vice-Chancellor  that  the  past  shareholders  are  not 
to  be  credited  with  the  dividends  paid  in  the  course 
of  the  winding-up  is  erroneous,  and  ought  to  be 
altered,  and  that  it  should  be  struck  out  of  the 
order. 

Then  it  was  contended  on  the  part  of  the  appel- 
lant that  we  ought  to  apply  the  principle  further, 
that  is,  that  we  ought  to  say  that  each  class  of 
ex-shareholders  is  to  be  exhausted  before  you  go 
back  to  an  earlier  class.  That,  as  it  appears  to 
me,  would  be,  not  to  construe  any  words  in  the 
Act  of  Parliament,  but  to  make  an  Act  of  Parlia- 
ment. The  liability  of  the  ex-shareholders  is  a 
liability  entirely  created  by  statute,  and  there  is 
nothing  in  the  Act  of  Parliament  which  gives  any 
new  right  or  equity  as  between  different  classes  of 
shareholders.  No  doubt  every  transferor  of  a 
share  has  a  right  to  be  indemnified  by  his  trans- 


feree, if  he  can  do  it,  but  no  transferor  has  any 
equity  as  a^nst  the  transferees  of  other  shares — 
he  has  no  right  or  equity  in  respect  of  them.  The 
result  is,  that  each  ex-shareholder  will  be  liable, 
and  all  the  shareholders  will  be  liable,  to  contribute 
in  respect  of  those  debts  which  were  debts  at  the 
tune  when  he  or  they  ceased  to  be  shareholders, 
and  which  remained  unpaid  at  the  commencement 
of  the  winding-up.  The  Lord  Chancellor,  in  giving 
bis  judgment  in  Brett's  ease,  said  it  appeared  to 
him,  and  in  that  I  fully  concurred,  that  there 
really  would  be  no  difficulty  in  ascertaining  how 
these  funds  were  to  be  applied  and  distributed. 
There  may  be  a  great  number  of  sums  in  arith- 
metic to  be  calculated  for  the  purpose  of  ascertain- 
ing the  exact  amount  of  debts  which  each  person 
was  liable  to  pay,  but  after  all  the  difficulty  would 
only  arise  from  the  number  of  sums  of  common 
arithmetic  which  would  have  to  be  worked  out ; 
and  if  there  is  one  thing  above  others  in  which  it 
appears  to  me  an  official  liquidator  should  be  skil- 
ful, it  is  this — he  should  be  a  skilful  ready  reckoner 
in  making  any  number  of  calculations  tliat  may  be 
required. 

'rhe  mode  in  which  these  contributions  would  be 
applied  seems  to  me  to  be  this,  if  we  take  the 
simplest  possible  case — the  case  of  there  being 
only  A.  B.  and  C,  three  ex-shareholders  :  A.  being 
liable  only  to  the  extent  of  lOOJ.  for  debts  con- 
tracted while  he  was  a  member  of  the  company, 
and  remaining  unpaid  at  the  comm  ncement  of 
the  winding-up;  B.  liable  for  that  100?.,  and 
another  lOOL  which  had  accrued  at  the  time  he 
ceased  to  be  a  shareholder ;  C.  liable  for  300L,  iu- 
eluding  another  1001.  as  well  as  the  former  '200{. 
C.  womd  have  to  pay  the  whole  of  the  last  lOOJ. ; 
he  alone  would  be  liable  to  that  extent ;  he  would 
be  liable  also  to  contribute  with  B.  to  the  payment 
of  the  second  lOOJ.,  and  to  contribute  with  A.  to 
the  payment  of  the  first  lOOi.  B.  in  like  manner 
would  have  to  pay  with  A.  the  first  lOOJ.,  and  would 
be  liable  to  his  contribution  with  C.  in  respect  of 
the  second  lOOi.  A.  would  be  liable  only  in  respect 
of  the  first  1002.  Now,  assuming  that  C.  being 
called  upon  to  pay  is  unable  to  uav  the  whole,  that 
is,  the  amount  of  liability  and  his  ability  being 
taken  together,  he  is  not  able  to  pay  the  whole 
amount  that  is  due  from  him,  then  of  course  B. 
must  be  called  upon  to  the  extent  of  his  liability 
to  make  that  good,  and  A.  in  the  same  way,  that 
is  to  say,  the  whole  that  C.  contributes  would  have 
to  be  apportioned  pro  raid  between  the  whole  3001!., 
and  the  whole  that  B.  contributes  in  the  same 
manner  would  have  to  be  apportioned  between  the 
whole  2001.,  and  the  result  would  be  that  A.  would 
have  to  pay  to  the  extent  of  his  ability  and 
liability  the  whole  that  would  then  remain  of  the 
firet  lOOJ.  In  that  way  there  would  be  a  certain 
species  of  marshalling,  it  being  the  duty  of  all 
parties  jointly  liable  to  the  same  debt  to  contribute 
to  the  payment  of  that  debt.  The  liability  of  C.  is 
to  the  whole  of  the  3002.,  the  liability  of  B.  is  to 
the  2002.,  and  that  of  A.  only  to  the  1002. ; 
they  must  all  respectively  contribute  rateably 
to  that  sum  in  respect  of  which  they  are 
respectively  liable.  There  seems  to  me  to  be  no 
difficulty  in  working  that  out,  except  the  difficulty 
I  have  mentioned  of  working  out  a  great  number 
of  sums ;  of  ascertaining  the  exact  number  of  debts, 
and  the  exact  number  of  contributories  liable  in 
respect  of  each  debt.  I  think  the  order  of  the  Vice- 
Chancellor  must  be  varied  by  striking  out  those 


Digitized  by 


Google 


446— Vol.  XXV,,  N.  s.] 


THE  LAW  TIMES  REPORTS. 


[Not.  25, 1871. 


Rolls.] 


Peek  i;.  Guenby. 


[BOLU. 


words  which  direct  that  Mr.  Morris  is  not  to  be 
entitled  to  any  deduction  in  respect  of  the  di  vidends 
ah-eady  paid  by  the  liquidator  in  the  winding-up. 
Of  course  the  costs  of  all  parties  must  come  out  of 
the  estate. 

Lord  Justice  Mellish  said :  I  am  of  the  same 
opinion. 

Kay,  Q.  C.  then  asked  that  a  declaration  might 
be  added  that  the  contributions  paid  by  each  B 
contributory  were  to  be  applied  exclusively  in  pay- 
ment of  those  debts  whicn  were  contracted  before 
he  ceased  to  be  a  member  of  the  company. 

Their  Lobdships  directed  this  to  be  done. 

SoUcitoi's  for  Mr.  Morris,  Ashuraf,  Morris,  and 
Co. 

Solicitors  for  the  liquidator,  Uptotu,  Johnson, 
Upton,  and  Budd. 

Solicitors  for  the  creditors'  representatire, 
Croasley  and  Bum. 


BOUiS  COUBT. 

It«iiorted  by  H.  Put,  Thokas  Butt,  and  O.  Wcur  Kus, 
Esqra.,  Barristen-at-Law. 

July  24,  25,  26,  27,  aiid  28;  Aug.  2  and  4;  ajui 
New.  6. 
Pbek  v.  Gubney. 
Conypany  —  Proirpectua  —  Concealment  —  Pertonal 
liability  of  directors — Estate  of  deceased  director 
— AUottee — Transferee  of  shares — Belay — Costs. 
Where  directors  by  a  prospecttis,  in  which  they  sup- 
press all  mention  of  a  7)uUe)-ial  fact  within  tJieir 
knowledge  on  which  fact  it  is  probable  that  the 
success  of  their  scheme  may  depend,  induce  a  per- 
son  to  take  shares  in  a  company,  which  sluxres  he 
xvould  not  have  taken  had  he  been  anoare  of  tlis 
concealed  fad,  tkey  are,  in  equity,  personaMy  liable 
to  make  good  the  loss  occasioned  by  the  cmiceal- 
inent,  noticithstanding  the  fact  that  they  lumestly 
believed  in  the  probable  success  of  the  company, 
that  the  undoiaking  has  turned  out  equaUy  in- 
jurious to  them  and  to  the  shareholders,  amd  that 
tliey  believed  the  concealment  tcotdd  be  beneficial 
to  the  persons  thereby  iTtdueed  to  take  shares. 
In  such  a  case  the  estate  of  a  deceased  director  it 

equaUy  liaMe  with  the  surviving  directors. 
A  person  who  hat  been  induced  by  such  a  prospeciui 
to  take  ahoD-es  in  a  company  must  file  hisbUl  before 
the  comvany  it  ordered  to  be  wound-up,  in  order  to 
obtain  the  cancellation  of  his  shares  and  the  return 
of  his_  deposit,  and  though  Uiere  is  not  the  same 
technical  rule  as  to  the  time  within  which   he 
must  take  proceedings  to  render  the  directors  per- 
sonally liable,  yet  the  burden  cf  proof  lies  on  him 
to  show  that  it  was  not  the  were  failure  of  the 
company  that  caused  him  to  take  stich  proceedings. 
Sembte,  that  a  transferee   of  shares  can  have  no 
other  relief  against  tlte  directors  than  the  oriyincU 
allottee  of  Gie  slun-ea  was  entitled  to,  and  that  if 
the  original  dUottee  of  shares  was  cognisant  of  a, 
matter  ooncealed  in  the  prospectus,  his  transferee 
can  have  no  relief  against  tlie  directors  in  retpeel 
of  »w^  conceahnent. 
This   suit  was  instituted  by  William  Peek  the 
younger  tigainst  the  surviving  late  directors  of 
Overend,  Gumey,  and  Co.  (Limited),  and  the  exe- 
cutors   of  Thomas  Augustus    Gibb,  a  deceased 
ex-director  of   the   company,  praying  (1)   for  a 
declaration  that  the  statements  put  forward  by 
the  late  directors  in  their  prospectus  were  so  put 
forward  by  them  with  a  view  to  deceive  and  mis- 


lead the  public,  and  the  plaintiff  as  one  of  the 
public,  ana  that  the  same  contained  several  mig- 
repreeentations  and  suppressed  several  important 
facts  which  ought  to  have  been  made  known  to  the 
public,  and  that  the  plaintiff  was  misled  and  de- 
ceived by  such  misrepresentations,  and  induced 
by  them,  and  the  omissions  of  the  said  important- 
facts,  to  purchase  2000  shares  in  Overend,  Gomey,. 
and  Company  (Limited),  and  that  the  plaintiff  waa^ 
therefore  entitled  to  have  the  sales  and  pur- 
chases of  the  said  shares  set  aside  and  rescinded 
so  far  as  the  same  constituted  the  plaintiff,  or 
created  a  contract  on  his  part  to  become,  a  8hai«- 
holder  and  member  of  the  company,  subject  and 
without  prejudice  to  the  rights  of  the  creditors  of  the 
company,  and  that  the  same  might,  to  the  extent 
aforesaid,  be  rescinded  accordingly,  and  the  transfer 
deeds  executed  by  the  plaintiff  might  be  delivered  up 
to  be  cancelled ;  (2)  for  a  declaraticm  that  the  lata 
directors  neglected  to  discharge  the  duties  whidi 
they  took  upon  themselves  when  they  assumed  to  act 
as  purchasers  of  the  business  of  Overend,  Gumey, 
ana  Company  on  behalf  of  the  shareholders  of  the 
company ;  (3)  for  a  declaration  that  the  surviving 
late  directors  and  the  estate  of  the  said  Thomas 
Augustus  Gibb  were  jointly  and  severally  liable 
to  make  good  to  the  plaintiff  or  indemnify  him 
against  the  loss  which  he  had  sustained  and  might 
sustain  in  consequence  of  his  having  become  in 
manner  aforesaid  a  member  of  the  company,  &c. 

The  company  was  established  in  Juhr  1865, 
stopped  payment  in  May  1866,  and  was  oraered  to 
be  wound-up  in  June  1866. 

The  plaintiff  bought  his  shsu-es  in  the  market  in 
Oct.  1865  and  Jan.  1866.  The  original  allottee  of 
the  greater  part  of  the  shares  bought  by  him  was 
one  of  the  directors  of  the  company. 

The  plaintiff  made  an  application  in  Feb.  1867  to 
have  his  name  removed  from  the  Ust  of  contri- 
butories,  and  he  was  finally  settled  ou  it  after  an 
appeal  to  the  Honse  of  Lor^s. 

The  bill  in  the  present  suit  was  filed  in  March 
1868. 

The  plaintiff  did  not  now  press  for  the  relief 
prayed  by  the  first  paragnmh  of  the  prayer  of  his 
bill,  but  only  sou^t  to  make  the  defendants  pa^ 
sonally  liable. 

The  remaining  facts  of  the  case  will  be  found 
very  fully  stated  m  his  Lordship's  judgment,  which 
was  a  written  one. 

Eay,  Q.C.,  Swanston,  Q.C.,  and  Joliffe  for  the 
plaintiff. — We  submit  that  the  plaintiff  is  entitled 
to  the  rehef  which  he  prays  for  against  the  defen- 
dants, because  he  was  induced  to  buy  the  shares 
by  the  prospectus,  which  concealed  important 
facts  which,  if  disclosed,  would  have  prevented 
the  plaintiff  from  buying  the  shares.  The  words  of 
KinaersW,  V.C.,  in  The  New  Bruiiswick  and 
Canada  Railway  Company  v.  Mugneridge  (1  Dr.  & 
Sm.  381 ;  3  L.  T.  Sep.  K.  S.  656)— words  which 
have  been  mentioned  with  approbation  by  the  pre- 
sent Lord  Chancellor  and  by  the  Honse  of  Lords — 
show  what  the  duties  of  the  directors  were  on 
issuing  the  prospectus.  The  Vice -Chancellor 
there  says :  "  It  appears  to  me  that  it  is  auite 
necessary  to  uphold  this  as  a  principle — that  tboee 
who  issue  a  prospectus  holding  out  to  the  public 
the  great  advantages  which  wiu  accrue  to  persons 
who  will  take  shares  in  the  proposed  undertaking, 
and  inviting  them  to  take  snares  on  the  faith  w 
the  reports  therein  contained,  are  bonnd  to  state- 
everything  with  strict  and  sorupulons  accniscy; 
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-and  not  only  to  abstain  from  stating  as  facts  that; 
which  is  not  so,  bnt  to  omit  no  one  fact  within 
their  knowledge,  the  existence  of  which  might  in 
any  degree  affect  the  nature  or  extent  or  quality 
of  the  privileges  which  the  prospectus  holds  out  as 
inducements  to  take  shares;  and  they  have  no 
right  to  turn  round  upon  those  who  refuse  to 
fulfil  their  contracts  to  take  shares,  and  say  to 
them,  'You  ought  to  have  been  more  prudent, 
more  circumspect,  more  cautious,  more  vigilant ; 
yon  ought,  by  applying  your  reasoning  powers, 
to  have  concluded  that  our  representations  could 
not  be  true  in  the  sense  whica  the  language  we 
used  in  the  prospectus  naturally  and  fairly  imports.' 
.  .  .  They  have  no  right  to  argue  in  that  way.  It 
is  of  no  avail  to  say  that  Mr.  Mugger  idge  was  want- 
ing in  caution  and  vigilance  and  prudence.  I  agree, 
indeed,  that  to  a  certain  extent  he  was  so.  \ 
wise  and  prudent  man  would,  I  think,  have  paused 
before  he  embarked  his  money,  and  I  have  no 
reason  to  doubt  that,  if  the  defendant  had  gone  to 
the  office  and  made  the  inquiry,  he  would  have 
been  informed  of  all  the  details  he  chose  to 
inquire  about;  because  I  confess  it  does  not 
appear  to  me  necessary  to  suppose  that  there  was 
in  this  case  actual  intentional  fraudulent  misrepre- 
sentation. At  all  events  I  do  not  think  there  is 
sufficient  foundation  for  those  very  strong  and 
xepeatedly  reiterated  accusations  of  fraud  and  con- 
spiracy, amounting  to  what  would  subject  the 
parties  to  a  criminal  indictment,  which  have  been 
very  copiously  lavished  on  the  persons  who  issued 
this  prospectus ;  but,  however  that  may  be,  even 
assuming  that  these  misrepresentations,  or  want  of 
accurate  representations,  were  not  intentionally 
fraudulent,  those  who  make  them  cannot  take  ad- 
vantage of  want  of  caution  and  prudence  on  the 
part  <w  those  who  are  misled  by  them.  Supposing 
that  a  prospectus  were  issued  containing  material 
misrepresentations,  even  though  believed  by  the 
parties  who  issued  it  to  be  true,  and  a  person 
accepts  shares  on  the  faith  of  these  repre- 
sentations the  parties  who  have  made  these  mis- 
representations cannot  compel  the  party  who  has 
refused  to  take  the  shares  to  perform  his  contract." 
'These  words  were  quoted  with  approbation  by 
Chelmsford,  L.  C,  in  The  Central  liaihcaij  Com- 
pany of  Veneztwla  r.  Kwch  (L.  Bep.  2  E.  &  1. 113 ; 
16  L.  T.  Bep.  N.  S.  500),  and  by  Wood,  V.  C,  who, 
in  Henderson  v.  Lacon  (L.  Bep.  5Eq.  262  ;  17  L.  T. 
Bep.  N.  S.  527),  says :  "  I  must  say  I  think  the 
resnlt  of  all  the  cases  that  have  occurred  shows 
the  great  value  of  that  golden  legacy,  if  I  may  so 
term  it,  which  has  been  left  to  us  by  Sir  Bichard 
Kindersley,  who  has  condensed  in  few  words  the 
whole  doctrine  as  to  the  rule  of  conduct  between 
shareholders  and  their  directors,  in  the  case  of 
Tite  New  BrvAineiek  and  Canada  Baiheay  Company 
V.  Muggeridye."  The  directors  in  this  case  did  not 
act  in  this  way,  but  misled  the  plaintiff  by  wilful 
concealment  of  the  insolvent  state  of  the  firm,  and 
he  now  asks  that  the  defendants  may  be  compelled 
to  repay  the  money  which  has  been  forced  from 
him  by  their  misrepresentations.  His  remedy  is, 
we  contend,  in  equity  and  not  at  law.  In  Evans  v, 
BickneU  (6  Ves.  174),  which  yras  followed  in 
Burrorves  v.  Lock  (10  Ves.  470),  Lord  Eldon  says  : 
"If  A.  lends  money  to  B.  on  a  statement  by  C. 
that  B.  is  a  solvent  person  and  may  be  trusted, 
4nd  if  that  statement  be  untrue,  then  he  may  go 
against  C.  who  made  the  statement  to  compel  him 
io  repay  the  money."    If  there  is  an  equitable 


remedy  in  the  case  of  misrepresentation  by  a  single 
individual,  so  there  is  in  the  case  of  misrepresenta- 
by  a  number  of  individuals  : 

Colt  T.  Woollaiton,  2  P.  Wms.  153  j 

Oreen,  v.  Barrett,  1  Sim.  45; 

Blim  V.  Croucher,  2  De  G.  F.  &  J.  518 ; 

Cridland  v.  Lord  de  AJauley,  1  De  G.  &  Sm.  459 ; 

Ingram  v.  Thorp,  7  Hare  67  ; 

RawUm  v.  Wickham,  3  De  G.  &  J.  304; 

Barry  v.  Crookey,  2  J.  &  H.  1 ; 

Henderson  v.  Lacon,  L.  Bep.  5  Eq.  249 ;  17  L.  T.  Eep. 
N  S.  527  • 

Ship  V.  CroakiU,  L.  Eep.  10  Eq.  73 ;  22  L.  T.  Bep. 
N.S.365; 

Eamshire  v.  Bolton,  L.  Eep.  8  Eq.  294 ;  21  L.  T.  Eep. 
N.  S.  50; 

Bill  V.  Lone,  L.  Eep.  11  Eq.  215 ;  23  L.  T.  Eep.  N.  S. 
547. 
The  plaintiff  was  not  an  allottee,  but  a  transferee 
of  shares,  bnt  that  fact  does  not  interfere  with 
his  remedy  against  the  directors;  this  is  clearly 
settled  by 

Bedjord  y.  Bagshaw,  4  H.  &  N.  638 ; 

Be  The  Liverpool  Borotyh  Bank,  Duranly'$  Case,  26 
Bear.  268. 
On  the  authority  of  these  cases  we  submit  that  this 
court  has  concurrent  jurisdiction  with  the  courts  of 
law  in  cases  of  this  kind,  and  that  this  court  will 
exercise  that  concurrent  jurisdiction  in  a  case  in 
which  the  alternative  would  only  be  a  number  of 
actions  at  law,  and  in  the  courts  of  law  there  could 
be  no  remedy  against  the  deceased  director  who 
was  equally  liable.  We  therefore  submit  that  the 
plaintiff's  right  is  an  equitable  right,  and  that  he 
18  entieled  to  the  relief  prayed  for.  They  also 
cited 

Re  Ooerend,  Oumey  and  Co.,  ex  parte  Oalces  and  Peek, 
15  L.  T.  Kep.  N.  S.  652  ;  L.  Bep.  3  Eq.  576  ; 

Oahes  v.  Turquand,  16  L.  T.  Eep.  N.  S.  808 ;  L.  Eep. 
2E.&1.  App.325; 

Overend,  Quiney  and  Co,  v.  Oumey,  20  L.  T.  Bep. 
N.  S.  652  ;  L.  Bep.  4  Ch.  701 ; 

Rashdall  v.  Ford,  L.  Bep.  2  Eq.  750;  14  L.  T.  Eep. 
N.  S.  700 ; 

Re  Ward,  31  Beav.  7 ; 

Stephens  v.  Venables,  31  Bear.  127 ; 

Beddon  v.  CmneXl,  10  Sim.  82 ; 

Smith  V.  Pococke,  2  Dr.  197  ; 

Leather  v.  Simpson,  24  L.  T.  Bep.  N.  S.  286 ;  L.  Bep. 
llEq.398i 

Beese  River  Silver  Mining  Company  v.  Smith,  4 
H.  of  L.  Cas.  79. 
Roxburgh,  Q.C.  and  Litidlei/,  for  the  defendants 
John  Henry  Gurney,  Henry  Edmund  Gumey,  and 
Bobert  Birkbeck. — We  contend  that  the  directors 
were  not  guilty  of  fraud,  which  in  this  court  means 
dishonesty  and  cheating.  Your  Lordshipdoes  not  re- 
cognise such  a  thing  as  eauitable  fraud,  nor  do  the 
Lords  Justices,  because  tney  affirmed  your  Lord- 
ship's decision  in  Re  CltarUs  Lafiito  (unreported) 
that  such  a  thing  as  equitable  fraud  does  not  exist. 
But  the  directors  wore  acquitted  of  fraud  in  the 
criminal  proceedings  against  them  before  the  Lord 
Chief  Justice  at  Guildhall,  and  we  submit  that  the 
question  of  fraud,  as  understood  in  this  court,  was 
concluded  by  the  verdict  of  the  jury.  Wc  contend 
that  the  directors  were  not  bound  to  tell  every- 
body with  whom  they  contracted  all  they  knew 
about  Overend,  Gurney,  and  Company's  affairs; 
but  even  assuming  that  they  were  Ixmnd  to  reveal 
everything  to  the  persons  who  were  invited  by  the 
prospectus  to  become  first  shareholders  in  the 
company,  we  contend  that  that  obligation  did  not 
extend  any  further.  Here  the  plaintiff  was  a  mere 
transferee  of  shares,  and  there  was  no  privity 
between  him  and  the  directors.  In  Blain  v.  Agar 
(2  Sim.  296),  which  was  a  bill  against  the  directors 
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o£  a  mining  association  for  relief  ou  the  groond  of 
fraud  in  the  conduct  of  the  company,  as  shown  by 
the  prospectus,  a  demurrer  for  trant  of  equity  was 
allowed,  the  Vice-Chftncellor  saying :  "  Prom  the 
statements  in  the  bill  that  have  been  referred  to 
bv  the  defendants'  counsel,  it  is  clear  that  the 
plaintiffs  do  mean  to  claim  as  being  immediate 
purchasers  from  the  company,  and  as  purchasers 
from  prior  purchasers,  and  as  far  as  they  sue  in 
the  latter  character,  it  is  impossible  to  maintain 
the  bill;"  Bedford  v.  Baggliatv  (eup.)  is  dis- 
tinguishable, there  it  was  the  immediate  act 
of  the  directors,  in  fraudulently  obtaining  a 
settling  day,  that  involved  the  liabilitv  of  the 
shareholder,  and  that  was  the  ground  of  the 
decision.  Our  objections  to  the  plaintiffs'  title  are, 
first,  that  upon  the  authority  of  the  case  of 
Ocerend,  Ottnieij,  aiid  Co.  v.  Gtiriiey  (»up.),  the 
defendants  were  his  agents  duly  authorised  by 
him,  and  that  they  have  not  exceeded  that  autho- 
rity; secondly,  that  as  a  purchaser  of  shares  he 
has  no  such  equity  as  that  claimed  by  the  bill,  for, 
if  disclosure  were  required  at  all,  that  disclosure 
would  be  limited  to  the  pei-sons  with  whom  the 
company  originally  contracted.  We  contend,  there- 
fore, that  the  bill  should  be  dismissed;  and  as  it  con- 
tains repeated  charges  of  fraud,  such  expressions 
as  "  dishonest  or  nefarious  purpose  "  being  applied 
to  the  directors,  we  contend  that  the  bill  must  be 
dismissed  with  costs,  for  these  charges  are  not 
proved,  and  the  court  always  treats  with  great 
severity  charges  of  fraud  where  they  are  not 
proved.    They  also  referred  to 

Hallows  V.  Femie,  15  L.  T.  Bep.  N.  S.  002 ;  L.  Bep. 
5Eq.5a4. 

Sir  Soundell  Pidinci;  Q.  C,  Fry,  Q.  C,  and 
Sayer,  for  the  defendant,  Henry  Ford  Barclay. — 
Even  assuming  the  other  directors  to  be  responsi- 
ble, we  contend  that  there  b  no  evidence  in  this 
case  to  show  that  Mr.  Barclay  had  anything 
beyond  a  general  knowledge  of  the  affairs  of  the 
firm,  and  that  a  decree  cannot  be  mode  against 
him.  In  support  of  the  arguments  advanced  on 
behalf  of  the  directors  gcnei-ally,  they  cited 
Clarke  Y.Diclaon,  Ell.  Bl.  &  £11. 148  ; 
The  Depotil  Life  Auwance  Company  r.  Aytcough, 

6  Ell.  &  Bl.  7ol ; 
Re  the  Royal  Snluh  Bank,  Mixer's  ease,  2  De  O.  &  J. 

575  ■ 
37i«  Western  Bank  of  Scotla>id  v.  Addie,  L.  Eon.  1 

Sc.  App.  145; 
Re  The  Royal  British  Bank,  Hieol's  caM,3  De  G.  4  J. 

428; 
Re  The  National  Patent  Steam  Fuel  Company,  ex 

parte  Worth,  4  Dr.  529  ;  -, 

Jm  New  Brunsu-ick  and  Canada  Railway  Company 
T.  Conybeare,  6  L.  T.  Kep.  N.  S.  109 ;  »  H.  of  L. 
Cas.  711 ; 
Blain  r.  Affar,  1  Sim.  37 ; 
Clifford  v.  Brooke,  13  Ves.  131 ; 

The  Land  Credit  Company  of  Ireland  T.  Lord 
Fermoy,  20  L.  T.  Kep.  N.  S.  293 ;  L.  Bep.  8  Eq.  7  j 
and,  on  appeal,  23  L.  T.  Bep.  N.  S.  439 ;  L.  Bep. 
5  Ch.  763 ; 
llie  Joint-Btock  Discount  Company  v.  Brou-n,  L.  Bep. 
8Eq.401;  ^     '  ^ 

The   National   Exchange  Conypany  of   Olasgow  v. 
Dreiti,2Macq.l03. 

Fookg,  Q.  C,  and  W.  V.  Fooha,  for  the  defendant 
Harry  George  Gordon,  refeired  to 
Taylor  v.  Ashton,  12  L.  J.  363,  Ex. ; 
Heymann  y.  European  Central  Railway  Company, 

L.Bep.7Eq.l«dr; 
Clifford  V.  Brooke,  13  Vo».  131. 

Jessel,  Q.  C,  MaautgJdiM,  and  Mcdd   for   the 
defendant  William  Beunic. 


Sir  Elcltard  Bagdllay,  Q.C.,  MacnagMttfi,  and 
Madean,  for  the  defendants  'Thomas  Jones  Gihb  and 
John  Darby  Gibb,  the  representatives  of  the 
deceased  director. — On  the  maxim  Actio  personalis 
vwritur  cj«»t  pf.rsond,  we  contend  that,  assuming 
there  to  have  oeen  any  remedy  against  Gibb  in  his 
lifetime,  either  in  equity  or  at  law,  yet  there  is  no 
remedy  against  his  executors.  This  court,  in 
trying  a  case  in  which  the  courts  of  law  have  con- 
current jurisdiction,  will  observe  the  same  restric- 
tions as  regards  actions  of  this  kind  as  against 
executors  of  deceased  persons  as  are  enforcewle  at 
law  under  3  &  4  Will  4,  c.  42,  s.  2.  And  inasmuch 
as  no  suit  was  commenced  here  until  after  the 
expiration  of  six  mouths  from  the  death  of  the 
party  by  whose  act  it  is  alleged  the  right  of  actioB 
arises,  this  court  will  not  exercise  any  jurisdiction 
'in  reference  to  a  suit  of  that  kind.  On  this  pomt 
we  rely  upon 

Lansdowne  v.  Lansdowne,  I  Mad.  138 ; 

Bishop  of  Winchester,  v.  Knight,  1  P.  Wms.  406; 

Powell  V.  Aiktn,  4  K.  *  J.  353 ; 

Walsham  y.  Staunton,  1  H.  &  M.  322. 
We  therefore  contend,  that  in  the  absence  of  any 
fiduciary  relation  between  the  offender  and  the 
injured  party,  whether  the  offence  be  negligence  or 
fraud,  the  maxim  ot  Actio  personalis,  as  modified  by 
3  &  4  Will.  4,  c.  42  is  applicable,  whether  the  relief 
is  sought  in  a  court  of  law  or  in  a  court  of  equitv ; 
and  secondly,  that  whatever  may  have  been  tne 
case  as  for  as  regards  the  origin  of  the  right,  if 
ever  there  was  a  right  at  all,  that  right  was  gone 
at  the  expiration  of  the  six  months  from  the  time 
of  the  discovery  of  it  by  the  plaintiff. 

Fen-crs,  for  the  company  and  the  official  liqui- 
dators. 

Kay,  Q.C.  in  reply. — It  is  impossible  to  say  that 
directors  who  issue  a  prospectus  for  the  purpose 
of  inducing  persons  to  invest  their  money  in  the 
company,  and  conceal  from  the  j)ublic  facts  whidi 
might  prevent  them  from  investing,  are  not  liable 
to  the  person  who  is  thereby  induced  to  invest  his 
money  in  the  company.  Whether  he  takes  his 
shares  direct  from  the  company  or  buys  them  in 
the  market,  his  object  is  to  invest  his  money  in 
the  company,  and  if  he  is  induced  to  make  the 
investment  by  the  fraud  of  other  persons,  he  has  a 
ground  of  relief  against  them  in  equity.  We  sub- 
mit that  we  are  also  entitled  to  relief  against  GKbb's 
executors,  first  because  this  is  a  case  of  fraud,  and 
none  of  the  cases  cited  by  their  counsel  are  cases  of 
fraud;  and  secondlv,  because  this  court  does  not  ob- 
serve the  technical  rule  as  to  Actio  personaiit  as  to 
which  rule  one  of  the  Scotoh  judges  says  in  Davidson 
V.  TtiUock  (3  Mncq.  124)  that  it  is  not  part  of  the 
Scotoh  law  and  that  the  existence  of  any  such  rale 
was  not  creditable  to  our  law.    He  referred  to 

Bale  y.  Cleland,  4  Fos.  &  Fin.  117  ; 

Taylor  y.  Ashton,  11  M.  &  W.  401  ; 

Pasley  y.  Freeman,  2  Sm  L.  Cas.  88 ; 

Moore  y.  Burke,  4  Fos.  &  Fin.  258 ; 

Clarke  y.  Dickson,  6  C.  B.,  N.  S.,  453 ; 

Rtynell  v.  Sprye,  1  De  G.  M.  A  G.  660 ; 

Western  Bank  of  Scotland  y.  Addie,  L.  Bep.  1  So. 
App.  146. 

Koi:  6. — Lord  Bohillv. — ^This  suit  is  instituted 
by  Mr.  Peek,  praying  in  substance  that  the  defen- 
dants, the  late  directors  of  the  Limited  Company 
of  Overend,  Gurney,  and  Co.,  and  also  that  the 
executors  of  Mr.  Gibb,  a  deceased  director,  out  of 
his  estate,  may  be  made  jointly  and  severally  liable 
to  indemnify  and  make  good  to  the  plaintiff  the 
losses  he  bias  sustained  oy  reason  of  hia  baviog 
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purchased  2000  shares  in  this  company,  in  conse- 
quence, as  he  alleges,  of  the  prospectus  put  forth 
by  tho  directors,  which  intentionally  suppressed 
facts  of  vital  importance,  which,  if  disclosed,  would 
have  prevented  him  from  making  any  such  pur- 
chase.   The  case  as  regards  the  surviving  directors, 
and  as  regards  the  estate  of  the  deceased  director 
is,  althongh  in  many  respects  the  same,  so  far  dis- 
tinguishable that  I  think  it  convenient  to  consider 
first  the  case  of  the  surviving  directors,  and  after- 
wards  to    examine  how  far  these  considerations 
affect  the  estate  of  the  deceased  director.    The 
case  made  by  the  plaintiif  against  the  directors  is 
the  publication  of  a  prospectus  knowingly  and 
wilfully  incorrect  and  deceptive ;  and  that  this  in- 
correctness and  deception  was  not  produced  by  any 
untrue  statement,  out  by  the  suppression  of  a 
material  and  important  fact.    I  have,  therefore,  to 
consider  whether   any  fiict    was   concealed,    and 
whether  it  was  material,  and  whether  it  was  known 
to  the  directors  who  issued  the  prospectus.    In 
order  to  explain,  and  fully  to  understand  the  fact 
said  to   be  concealed,    it  is  necessary  to  recur 
shortly  to  the  formation  of  this  company,  and  to 
the  circumstances  and  motives  which  led  to  it. 
The  firm  of  Overend,  Gurney,  and  Co.,  was  in  the 
year  1856,  and  had  been  long  previously  to  that 
period,  widely  known  as  a  great  bill-broking  and 
money-lending  firm  of  gi'eat  wealth  and  influence, 
and  enjoying  the  highest  reputation  in  the  City  of 
London.     In  the  year  1856,  Samuel  Gurney  the 
elder,  to  whose  skill  and  judgment  the  position 
and  celebrity  of  the  firm  was  due,  died.    In  1857 
sundry  reverses  occurred,  and  David  Barclay  Chap- 
man, one  of  the  then  partners  of  the  concern, 
retired  from  the  firm.    At  this  time  the  business 
of  the  partnership  stood  in  this  position.    The 
London  bill-broking  house  was  and  always  had 
been   intimately    connected   with    the    Norwich 
Bank,  a  firm   of  the  same  name:    The  London 
firm  consisted   of  four  partners ;  it  took  three- 
fourths    of   the    profits   made  by   the    London 
firm,   and    it   paid    the  remaining  one-fourth  of 
them  to  the    Norwich  bank.    The  London  firm 
took  no  part  of  the  profits  of  the  Norwich  bank. 
Two    persons,  and  two  persons   only —  Samuel 
Gurney  the  younger,  and  Henry  Edmund  Gurney 
— were  partners  in  both  firms.     The  remaining 
TOrtners  in   the  London   firm  were  David  Ward 
Chapman  and  Robert   Birkbeck.     The  Norwich 
firm  consisted  of  seven  persons,  namely,  Daniel 
Gurney,  John  Henry  Gurney,  Francis  Hay  Gur- 
ney,   Henry  Birkbeck,   and   William   Birkbeck, 
added  to  the  two  members  of  the  London  firm 
already  mentioned.    Subsequently  to  this  period, 
namely,  in  the  year  1866,  the  affairs  of  the  London 
firm  appear  to  have  been  carried  on  in  a  very 
different  manner  from  what  they  had  been  during 
the  time  of  Samuel   Gurney  the  elder.    Money 
was   advanced   on  insufficient  security,   and   to 
assist  in  hazardous  speculations.    In  1861  John 
Henry  Gurney,  who  was  one  of  the  partners  in 
the   Norwich   firm,  and   not   otherwise  than  as 
such   interested  in  the    London   firm,   came   to 
London  and  attended   to   the   business    of  the 
London  firm,  which  seems  to  have  been  carried 
on  almost  exclusively  imder  his  direction.    The 
business,  however,  did  not  improve,  the  losses 
continued,   the  imprudent  speculations    did  not 
cease ;  and  the  consequence  of  all  this  was  that, 
in  the  early  part  of  the  year  1865,   it  became 
obvioos  to  the  partnen  that  they  could  not  go 


on  as  they  had  done,  and  that  some  very  con- 
siderable change  must  occur,  or  that  both  of  the 
firms  would  be  compelled  to  be  wound-up.  Ac- 
cordingly, in  the  month  of  April  or  Mt^  1865, 
Mr.  Jwin  Henry  Gurney,  Mr.  Henry  Edmund 
Gurney,  and  Mr.  Jones,  the  solicitor  of  the  firm, 
met  together,  and  proposed  the  formation  of  a 
company,  and  the  consequent  accession  of  new 
funds  K)r  the  purpose  of  reinstating  the  firms. 
At  this  time  it  is,  in  my  opinion,  judging  from 
the  evidence  before  me,  clear,  that  if  the  firms 
had  attempted  to  go  on  without  assistance  they 
must  have  speedily  stopped,  and  that,  if  they  had 
stopped,  they  would  have  paid  but  a  very  small 
diviaend.  I  say  this,  judging  by  the  experience 
(which  is  large)  which  this  court  has  had  in  such 
matters,  and  still  more  so  from  the  evidence  of 
the  results  appearing  in  this  case.  In  giving  the 
account  of  tne  state  of  this  concern,  which  I  do 
here,  I  shall  not  refer  in  detail  to  those  parts  of  the 
evidence  which  appear  to  me  to  establish  the  facts 
on  which  I  rely,  but  I  shall  merely  r.tiiU;  the  results 
which  appear  to  me  to  flow  necessarily  from  the 
evidence  laid  before  me.  The  Norwich  firm,  it  is 
true,  was  not  implicated  in  the  speculations  assisted 
and  fostered  by  the  London  nrm;  but  the  two 
firms  were  intimately  connected  together,  both 
because  the  Norwich  Bank  was  a  sharer  in  the 
profits  of  the  London  firm,  and  because  two  of  its 
partners  were  partners  in  both  firms,  and  I  think 
it  clear  that  any  stoppage  of  the  London  house 
could  not  have  failed  to  bring  with  it  the  failure  of 
the  Norwich  house.  The  slate  of  the  concern,  as 
it  apf>ears  in  this  case,  was  most  alarming.  As  I 
jud^  from  the  evidence,  the  result  was  that  the 
liabilities  of  the  London  firm  totally  independent 
of  its  ordinary  and  regular  business,  which  it  has 
been  pleased  in  this  case  to  call  its  legitimate 
business,  was,  in  round  numbers,  four  millions 
sterling.  Its  assets  to  meet  those  liabilities  were 
one  million.  The  balance  of  loss  would  be  three 
millions — the  exact  figures,  I  think,  were  3,117,000?. 
The  estimated  produce  of  tlie  whole  of  the  assets 
was  1,080,000J.  The  firm  might  be  called  upon  at 
any  time  to  meet  the  liabilities ;  the  assets  could 
not  be  realised  withont  the  lajHse  of  much  time  and 
the  bestowal  of  much  care,  and  the  only  fund  to 
meet  the  excess  was  to  be  found  in  the  private 
resources  of  the  partners.  Nevertheless  the 
members  of  the  firm  did  not  consider,  as  they  now 
say  and  contend,  that  this  was  a  state  of  insolvency. 
They  endeavour  to  make  it  out  in  this  manner :  of 
course  the  private  fortunes  of  the  partners  were 
assets  to  pay  the  debts  of  the  firm,  and  these  might 
fairly  be  estimated  at  1,257,000L  The  amount  to  be 
obtained  from  the  Norwich  firm  was  set  down  at 
767,0001.,  and  the  goodwill  of  the  Norwich  firm  is 
put  at  300,000?.,  making  a  total  of  1,067,000?., 
and  with  the  private  estates  of  the  partners,  this 
would  amount  to  2,320,000?.,  in  addition  to  which 
they  put  the  goodwill  of  the  London  firm  at  half  a 
million.  But  even  with  this,  with  every  mode  of 
putting  down  the  assets  in  the  most  fovourable 
manner  to  them,  I  cannot  make  out  that  a  smaller 
deficit  than  500,000?.  would  have  occurred  if  every- 
thing could  have  been  realised  at  once,  and  as 
favourably  as  they  expected.  But  it  must  be  borne 
in  mind  that  in  the  case  of  a  stoppage  the  goodwill 
of  a  firm  vanishes,  and  also  that  the  compulsory 
realisation  of  assets,  as  we  learn  by  daily  experience, 
takes  a  heavy  per  centage  away  from  their  value. 
In  this  state  of^  things  I  have  careftilly  considered 
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the  matter,  and  I  have  canvassed  the  evidence  and 
the  figures,  which  are  not  in  dispute,  in  every  way 
I  can,  regarding  it  most  favourably  for  the  parties  ; 
and  I  think  it  clear  that  in  April  and  May  1805, 
the  old  firm  was  hopelessly  insolvent,  and  that  this 
cii-cumstance  was  kuown  to  all  the  members  of 
■both  firms.  I  am  also  of  opinion  that  the  project 
of  forming  a  joint-stock  company  to  carry  on  the 
business  of  the  Loudon  firm,  was  for  the  purpose 
of  mauitaining,  or  what  is  vulgarly  called  Dolater- 
ing  up  that  firm.  Thereupon,  with  this  view,  they 
applied  to  and  obtained  the  consent  of  four  gentle- 
men of  great  means  and  high  reputation  in  the 
•city  of  London,  to  concur  with  them  in  forming  the 
joint-stock  company  of  Overend,  Gurney,  and  Co. 
These  gentlemen  were  the  defendants,  Henry 
Ford  Barclay,  Harry  George  Gordon,  WUliam 
Rennie,  and  a  gentleman  who  has  died  pending 
this  suit,  who  was  Thomas  Augustus  Gibb,  and 
whose  executors  are  now  defendiints  to  this  bill. 
Better  associates  than  these  could  not  possibly 
have  been  obtained.  They  were  nil  gentlemen  of 
great  commercial  experience  and  high  reputation  in 
the  city  of  Loudon  for  practical  businesslike  habits, 
and  were  all  wealthy  men.  To  these  gentlemen  tho 
partners  in  Overend,  Gurney,  and  Co.  frankly  and 
openly  explained  their  condition  and  the  stateof  their 
firm,  and  laid  open  to  them  all  their  accounts,  and 
with  this  knowledge  before  them  they  all  consented 
to  join  in  forming  the  new  company  of  Overend, 
Gurney,  and  Co.  They  were  well  aware,  as  they 
must  have  been,  that  in  the  state  of  the  commercial 
world  at  that  time,  the  shares  in  the  new  company 
would  be  eagerly  sought  for,  and  no  difficulty  would 
be  found  in  filling  the  Ust  of  sharoholders.  Ac- 
cordingly on  the  12th  July  1865  they  issued  a 
prospectus  for  the  formation  of  a  limited  joint- 
stock  company  for  the  purchase  of  the  business  of 
the  old  firm  at  the  price  of  500,0001.,  of  which  one- 
half  was  to  bo  paid  in  money,  and  the  other  half 
in  shares,  on  which  15i.  per  share  was  to  be 
credited  as  paid  up.  The  company  was  to  consist 
of  100,000  shares  of  501.  each,  and  151.  of  those 
shares  was  intended  to  be  called  up.  With 
the  1,500,0002.  sterling  to  be  thus  obtained, 
they  did  not  doubt  the  power  of  the  company 
to  tide  over  the  existing  difficulties  of  tho  old 
firm,  and  to  lay  the  foundation  of  a  new  and 
thriving  concern,  carrying  on  and  confining 
its  business  to  what  was  called  the  legitimate 
business  of  tho  old  house  of  Overend,  Gurney, 
and  Co.  Kow,  in  doing  so,  I  am  convinced  that 
they  acted  honi&  fide  with  their  eyes  open.  It  was 
>done  to  protect  and  preserve  that  most  valuable 
asset,  the  reputation  and  goodwill  of  the  old  bosi- 
ness,  the  value  of  which  they  estimated,  and 
perhaps  justly,  at  500,000?.,  but  which  goodwill 
would  become  zero  if  the  old  firm  were  stopped. 
Nothing,  I  think,  shows  more  clearly  what  was 
passing  in  the  minds  of  all  the  directors  than  the 
following  passage  in  the  answer  of  Henry  Ford 
Barclay.  I  read  this  because  I  think  it  is  only  what 
appears  in  the  other  answers,  biit  it  shows  clearly 
what  was  understood.  It  is  in  these  words  :  "From 
any  connection  with  the  famiUes  of  the  Gomeys  and 
Birkbccks,  I  know  that  the  business  carried 
on  by  them  under  tho  style  of  Overend, 
>Gumey,  and  Company  had  for  many  years  been 
«xtremely  lucrative  and  profitable,  that  the  said 
firm  was  in  first-rate  credit,  and  that  the  various 
members  of  the  said  firm  were  possessed  of  great 
wealth,  and  until  the  month  of  May  1865  I  hm  no 


reason  to  believe,  and  did  not  believe,  that  the 
business  carried  on  by  the  said  firm  had  been 
otherwise  than  uniformly  profitable.  Some  time 
towards  the  cud  of  that  month,  my  wife's  sister 
Elizabeth  de  Bunsen,  who  was  then  staying  at  my 
house,  spoke  to  me  concerning  the  affairs  of  tha 
said  firms.  She  then  informed  me  that  it  was 
considered  advisable,  owing  to  heavy  losses  which 
had  been  sustained  by  the  said  firm,  to  take  steps 
for  the  introduction  of  fresh  capital  into  the  said 
business.  This  was  the  first  intimation  to  me  that 
the  said  firm  had  not  been  always  most  prosperous 
and  successful.  The  said  Elizabeth  de  Bunsen  asked 
me  to  see  her  brother,  the  dcfoudiint  Henry  Edmund 
Gurney,  and  to  endeavour  to  settle  with  him  some 
plan  by  which  the  private  funds  of  some  of  the 
members  of  the  family  might  be  applied  in  pur- 
chase of  the  business,  or  the  reconstruction  of  the 
said  firm.  She  also  then  stated  to  me  that  she 
believed  that  several  member.s  of  the  family  not 
then  actually  connected  with  tho  said  firm  would 
be  ready  and  willing  to  join  in  any  suitable  plan 
which  might  bo  devised,  and  to  contribute  funds 
for  the  purpose  of  carrying  such  plan  into  effect. 
Accordingly  I  shortly  afterwards  had  an  interview 
with  the  defendant  Henry  Edmund  Gurney  at  the 
Fenchurch-street  railway  station,  when  we  dis- 
cussed the  matter  shortly ;  and  I  perfectly  recollect 
that  he  then  incidentally  statea  to  me  that  the 
said  firm  could  pay  all  claims,  and  were,  in  fact, 
perfectly  solvent.  A  few  days  afterwards  I  had 
another  brief  interview  with  the  defendant  Heniy 
Edmund  Gurney,  in  Lombard-street,  when  he 
informed  mo  that  there  was  an  amount  of 
4,000,000?.  locked  up  in  securities  which  were 
not  immediately  convertible,  and  ho  also  stated 
that  there  was  a  capital  of  about  1,000,000?. 
standing  to  the  credit  of  the  partners.  I 
gathered  from  the  conversation  of  the  defendant 
Henry  Edmund  Gurney,  that  he  considered  that 
if  500,000?.,  or  thereabouts,  of  additional  capital 
could  be  contributed  by  various  members  of  the 
family  not  connected  with  the  said  firm,,  such  a 
sum  would  be  sufficient  for  the  requirements  of 
the  said  firm,  and  that  the  business  and  profits  of 
the  said  firm  were  large  enough  to  employ  such 
additional  capital  most  profitably.  I  thought  that 
I  and  some  others  connected  with  tho  Gumeya 
could  contribute  from  400,000?.  to  500,000?.,  but 
having  regard  to  the  magnitudo  of  the  business, 
and  especially  to  the  amount  of  the  deposits, 
which,  I  was  informed,  then  amounted  to  no  less 
than  14,000,000?.,  I  did  not  agree  with  the  view 
expressed  by  the  defendant  Henry  Edmund 
Gurney  that  such  a  sum  would  prove  sufficient. 
At  the  defendant,  Henry  Edmund  Gumey's  re- 
quest, on  leaving  him,  I  called  on  and  had  an  in- 
terview with  the  defendant  WilUam  Rennie,  and 
very  shortly  discussed  the  matter  with  him.  To 
the  best  of  my  recollection  he  agreed  with  me  that 
from  the  enormous  business  in  which  the  said  firm 
were  engaged,  and  the  immense  sums  with  which 
they  were  m  the  habit  of  dealing,  the  whole  matter 
was  too  large  to  be  undertaken  by  any  private 
means  which  we  could  command.  This  was  the 
first  and  only  communication  I  ever  had  with  the 
defendant  William  Rennie  upon  the  subject,  and 
I  never  had  any  further  discussion  with  the  said 
defendant  William  Rennie,  either  respecting  the 
affairs  of  the  said  firm  or  the  company,  till  i  took 
my  seat  at  the  board."  That,  I  thidc,  expUiai 
exactly  the  grounds  upon  which  the  company  wW 
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eetftblished.  I  select  this  passage,  not  that  it  is 
evidence  against  the  other  defendants,  but  because 
it  appears  to  me  to  express  very  clearly  what  the 
rest  of  the  evidence  establishes  to  }iave  been  pre- 
sent to  the  minds  of  all  the  defendants,  namely,  that 
the  leading  object  of  the  formation  of  the  new 
company  was  to  prop  up  the  old  firm,  and,  to  use 
the  words  I  have  read,  that  the  matter — that  is 
the  support  of  the  existing  firm — was  too  large  to 
be  undertaken  by  any  private  means  which  they, 
the  partners,  or  their  families  could  command.  It 
iras  to  supply  this  deficiency  which  the  partners 
and  their  families  could  not  command  money 
-enough  to  meet,  and  which  the  million  to  be  ob- 
tained from  the  new  joint  stock  company  was  by 
them  expected  to  be  snflScient  to  recover  and  re- 
trieve the  firm,  that  the  scheme  was  entertained 
and  the  company  was  established.  This  fact,  the 
Teal  object  of  the  formation  of  the  company,  was 
■wholly  concealed  from  the  public,  but  the  fact  was 
perfectljr  well  known  to  all  the  persons  who  joined 
m  forming  the  company,  and  this  is  admitted  by 
them  all.  Then  comes  this  question :  Was  it 
honestly  concealed  from  the  public  ?  By  the  word 
"honestly"  I  mean  this — were  the  directors,  in 
forming  this  company,  aware  that  it  was  essential 
for  the  accomplishment  of  their  object,  that  is  the 
fonnotion  of  this  joint  stock  company,  that  the 
state  of  the  old  firm  shonld  not  be  divulged  ? 
In  other  words,  was  it  essential  that  the  faet,  to 
put  it  no  higher  than  Mr.  Henry  Ford  Barclay 
put  it,  that  if  the  firm  had  thenoeen  wound-up. 
It  would  have  required  all  the  private  assets  of 
the  partners  to  enable  them  to  meet  their  liabili- 
ties— was  it  essential  that  this  circumstance  should 
not  be  divulged,  and  did  they  conceal  it  accord- 
ingly? It  is  necessaiy,  therefore,  in  the  first 
place,  in  order  to  arrive  at  a  correct  answer  to 
this  question,  to  examine  minutely  in  what  respect 
this  fact  was  material,  and  I  think  the  word 
"  material "  here  means  whether  the  publication 
of  this  fact  would  have  prevented  the  formation 
of  this  company.  Then  it  must  be  ascertained 
whether  the  directors  were  cognisant  that  this 
would  hove  been  the  result  of  publishing  this  fact. 
As  to  the  first,  I  am  of  opinion  that  the  fact  was 
most  material,  and  the  evidence,  in  my  opinion,  in 
this  case  proves  it,  if  there  could  indeed  have  been 
ao^  doubt  upon  the  matter,  or  the  necessity  of  any 
evidence  to  prove  it.  What  first  began  to  shake  the 
stability  of  tne  concern  P  The  evidence  shows  that  it 
wae  a  report,  too  well  founded,  that  the  partners 
were  BeUing  their  private  estates  in  order  to  meet 
the  liabilities  of  the  old  firm.  But  even  this  is  not 
required.  It  is  only  necessary  to  open  our  eyes 
and  examine  what  occurs  daily  among  the  mer- 
(diants  and  men  of  business  in  the  city  of  London, 
to  see  that  the  slightest  inkling  of  a  doubt  as  to  the 
stability  of  the  old  firm  would  instantly  have  occa- 
sioned a  most  seardiing  investigation  by  the  most 
able  and  competent  persons,  and  an  ample  disclosure 
of  abe  state  of  the  old  firm.  I  do  not  entertain 
the  slightest  doubt  that,  if  it  bad  become  generally 
known,  when  the  prospectus  was  issued,  that  the 
liabilities  of  the  old  firm  exceeded  3,000,000!.,  and 
that,  to  meet  this  amount  of  liabilities,  the  firm 
had  no  assets  that  were  not  alrrady  engaged 
to  meet  omrent  liabilities,  that  they  had  in  met 
nothing  to  meet  it  but  the  private  fortunes  of  the 
old  partners  and  the  goodwill  of  the  business — if 
^lis  had  been  known,  I  say,  I  do  not  doubt  that 
raw,  if  any,  shares  would  have  been  taken  in  the 


new  company;  and  in  so  stating  the  case  I  am, 
in  my  opinion,  considerably  understating  the 
position  in  which  the  business  stood,  and  I  am 
wholly  omitting  a  most  material  element  in  all 
such  cases,  namely,  the  impossibility  of  rapidly 
realising  securities,  and  the  equal  impossibilitv  of 
preventing  creditors  from  rapidly  enforcing  their- 
claims.  What  I  have  now  stated  is,  in  mv  opinion^ 
shown  by  the  whole  course  of  events  which  have 
accompanied  the  formation  of  this  disastrous  com- 
pany. The  facts  of  this  case  prove  how  material' 
the  formation  of  the  company  was  for  the  main- 
tenance of  the  old  firm,  for  not  only  could  not  the 
old  firm  have  gone  on  without  assistance,  but 
even  the  million  subscribed  by  the  publio 
was  not  sufiScient  to  enable  them  to  do  so, 
though  confined  to  the  legitimate  business,  as 
it  is  called;  the  concern  was  dragged  down 
by  the  dead  weight  of  the  liabilities  of  the 
old  firm,  for  which  the  new  company  was  not 
liable.  I  am  of  opinion,  therefore,  that  this  fact, 
namely,  the  state  of  the  old  firm,  was  a  most  mate- 
rial fact.  The  second  question  is  this :  Did  the 
directors  know  this?  I  do  not  entertain  the 
slightest  doubt  that  they  all  perfectly  well  knew 
it,  and  knew  that,  if  the  company  was  to  be  formed 
at  aU,  this  fact  must  not  be  told.  It  is  to  be 
remembered  that  they  were  all  gentlemen  versed 
in  commercial  concerns,  and  perfectly  cognisant  of 
all  the  phases  which  they  take,  and  upon  what 
slight  matters  the  credit  of  a  business  may  de- 
pend, and  how  slight  a  matter  will  shake  and  test 
its  stability  to  the  utmost.  I  believe  that  they 
would  not  have  hesitated  in  expressing  an  afiirma- 
tive  opinion  as  to  the  materiality  of  the  knowledge- 
of  this  fact  in  any  similar  case  in  which  they  were- 
not  personally  concerned.  But  then  arises  the 
observation  so  strongly  put  forward  on  their  be- 
half— If  they  thought  so,  why  did  they  embark  in 
the  concern  ?  Why  did  they  advance  large  sums- 
of  money  to  a  concern  which,  as  the  event  shows, 
was  sure  to  come  to  ruin  and  to  involve  them  in  great 
pecuniary  loss  ;  and  why  did  they  stick  to  the  con- 
cern to  the  last  ?  The  answer  is,  that  they  were  em- 
barking personally  in  a  great  speculation  which  they- 
believtS  would  turn  out  well,  and  which,  if  it  di^. 
would  produce  a  large  amount  of  profits  to  them  ; 
that  it  was  a  question  of  probabilities,  and  that 
they  had  calculated  the  chances  with  great  care 
and  had  convinced  themselves  that  they  should 
win.  But,  as  in  many  other  cases  of  speculation, 
they  misctJculated  the  chances,  they  did  not  take 
into  account  the  events  which  might  and  which  did 
arise.  They  did  not  foresee,  they  did  not  allow  for 
the  crisis  and  general  panic  which  was  about  to- 
arise ;  they  knew,  as  Mr.  Henry  Ford  Barclay 
says,  in  the  passage  which  I  nave  read,  that 
the  firm  could  not  go  on  with  the  means  of  the 
existing  partners ;  but  they  honestly,  that  is,  they 
truly  and  firmly,  believed  that,  with  one  million  or 
one  million  and  a  half  to  be  levied  from  the  public, 
they  would  be  able  to  wholly  reinstate  the  affairs 
of  the  concern,  and  that  when  once  the  dfficulty 
was  tided  over,  the  great  and  lucrative  business — 
what  is  called  the  legitimate  business  of  Overend,. 
Gnmey,  and  Co. — ^would  produce  great  profits  to- 
all  members  of  the  company.  But,_  then  comes 
this  question :  Were  they  justified  in  inducing  the 
public  to  join  with  them  in  a  speculation  which 
they  honestly  believed  would  turn  out  successful, 
without  giving  the  public  all  the  information  the^ 
themselves    possessed   about   the  matter?    This 
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raises  the  great  and  important  question  which 
arises  in  a  court  of  equity,  but  which  did  not,  and 
could  not,  arise  in  a  criminal  court.  Does  this 
honest,  sincere  belief  of  the  probable  success  of  a 
company  exonerate  the  directors  who  formed  it 
from  the  consequences  of  the  concealment  of  an 
important  fact  on  which  it  is  highly  probable  that 
the  snccess  of  the  scheme  may  depend  F  Does  it 
justify  such  directors  in  retaining  in  their  own 
breasts  all  knowledge  of  this  fact?  It  does  ex- 
onerate them  from  iul  liability  in  a  criminal  court ; 
does  it  so  in  a  covai  of  equity  ?  I  think  not.  Does 
the  innocent  concealment  of  a  most  material  fact 
by  a  man,  who  by  so  doing  has  induced  another  to 
embark  in  a  concern  which  is  equally  ii\jurious  to 
both,  and  which  the  other  man  would  not  have 
embarked  in  if  he  had  known  the  whole  truth, 
exonerate  the  man  who  has  concealed  it?  It  is 
proper,  however,  that  I  should  guard  against  a 
misconstruction,  or  rather  misconception  of  my 
meaning  by  the  word  "innocent."  I  mean  that 
the  concealment,  however  culpable,  does  not 
amount  to  a  crime.  There  is,  as  I  shall  presently 
have  occasion  to  observe,  every  species  of 
gradation  of  culpability  in  these  matters.  Does, 
then,  the  concealment  of  a  most  material 
fact,  concealment  which  the  concealer  believed 
would  be  beneficial  to  himself  and  the  man 
whom  he  mduced  thereby  to  join  with  him  in  the 
speculation,  exonerate  him  from  the  consequences  ? 
I  think  not.  It  is  to  be  observed  also,  in  my  judg- 
ment, that  the  fact  concealed  was  of  such  moment 
that  upon  the  fact  of  its  being  known  or  not  de- 
pended the  whole  scheme ;  that  the  formation  of 
the  company  was  impossible  if  it  had  been  known. 
It  appears  to  me,  nor  do  I  entertain  any  doubt  on 
the  matter,  that  when  the  directors  met  together 
they  assumed,  as  a  matter  of  course,  that  the  then 
state  of  the  firm  was  not  to  be  divulged,  not  that 
anyone  proposed  its  concealment,  and  that  another 
assentea  to  any  such  proposition,  but  that  it 
was  treated  by  common  consent  as  a  matter  of 
course.  If  it  had  been  suggested  it  would  have 
been  stopped  at  once  as,  if  done,  fatal  to  the  whole 
scheme.  Tliey  considered  that  the  public  must 
judge  for  themselves  in  these  matters,  and  that,  if 
not  re(^uired,  it  was  not  for  them  to  volunteer  in- 
formation. They  might  have  said :  the  formation 
of  such  companies  is  common,  but  such  investiga- 
tion is  rarely  required ;  and  here  certainly  it  was 
never  even  asked  for.  It  is  very  possible  that,  in 
ordinaiy  cases,  this  may  be  true;  but  in  a  vast 
concern  known  to  be  carrying  on  a  large  and  lu- 
crative business,  and  where  the  partners  were  all 
men  of  large  property,  the  insolvency  of  such  a 
firm,  and  the  doubt  whether,  even  with  the  assist- 
ance of  the  whole  of  the  private  fortunes  of  the 
whole  of  the  partners  the  liabiUties  could  be  met, 
and  certainly  if  not  rapidly  enforced — in  such  a 
case  the  insolvency  of  tne  firm  about  to  be  con- 
verted into  a  joint  stock  company  ceased  to  be  an 
ordinary  circumstance.  I  am  of  opinion,  therefore, 
that  even  if,  so  far  as  the  extent  oi  the  business  of 
the  old  firm  was  concerned,  such  an  excuse  or 
defence  could  be  correct,  and  that,  if  there  had 
been  no  exceptional  matter  in  the  case  of  the 
liabilities  and  the  assets,  the  concealment  of 
the  state  of  the  firm  would  not  have  been 
materia],  even  if  this  be  conceded,  which  conces- 
sion I  should  not  be  disposed  to  make  without 
qualification — still,  in  a  case  where  the  liabilities 
exceeded  the  assets  and  the  securities  by  three 


millions,  and  this  deficiency  could  be  met  only  by 
the  private  estates  of  the  partners,  and  the  valae 
of  the  goodwill,  that  is,  by  the  reputation  of  the 
old  firm,  then  the  fact  becomes  of  far  greater  im- 
portance and  assumes  a  far  gpraver  aspect.    When 
the  unexpected  calamity  happens,  a  director  can- 
not be  allowed  to  say,  "I  knew  the  fact  well,  but  I 
did  not  consider  it  of  any  moment. "  The  court  must 
judge  for  itself  whether  it  was  of  moment  or  not,  and 
will  impute  that  knowledge  to  each  dii-ector  which, 
if  he  did  not  possess,  he  ought  to  have  possessed, 
and  will  visit  him  with  the  consequences  naturally 
flowing  from  it.    This,  in  my  opinion,  is  a  fiwniliar 
doctrine  of  equity.    It  would  ue  easy  to  illnstrate 
it  by  many  instances,  but  I  will  only  take  one. 
Suppose  the  assignee  for  value  of  a  patent  were  to 
found  a  joint  stock  compimv  for  the  purpose  of 
working  an  invention,  which  was  one   of    great 
value,  and  that  he  was  aware  that  the  original  in- 
ventor and  patentee  contested  the  validity  of  the 
sale  to  the  person  from  whom  the  assignee  and 
founder  had  bought  it,  or  that  some  Stranger  was 
contesting  the  validity  of  the  patent  itself,  but  that, 
having  examined  into  the  matter,  the  founder  of 
the  company  had  convinced  himself  that  the  sale 
was  a  good  one,  and  that  neither  the  origuud 
patentee  nor  the  stranger  would  be  able  to  disturb 
the  verdict.    In  such  a  case,  would  the  founder  of 
the  company  be  justified  in  concealing  this  fact 
from  the  persons  applying  for  shares,  and  oould  he 
afterwards  keep  the  allottees  to  their  bargain  when 
it  appeared  that  the  patentee  was  instituting  pro- 
ceedings to   set  the  whole  aside,  and  could  he  be 
allowed  to  say,  I  looked  into  the  matter  care- 
fully  and   satisfied    myself    that    the    original 
patentee,    or    the    stranger    about    to    contest 
the   validity,    must   fail?     Still    less    could   he 
do  so  after  the  original  patentee,  or    after  the 
stranger  had  succeeded,  and  the  subject  matter  <X 
the  patent  had  become  of  no  value ;  nor  would  it 
be  any  excuse  in  a  court  of  equity  that  the  person 
so  founding  the  companj',  honestly  believed  what 
he  said,  ana  Lad  embai'ked  all  his  own  property  in 
the  speculation.    Here  I  cannot  but   make  one 
observation  on  what  appears  the  extremely  ill- 
advised  prosecution  of  the  directors  for  a  criminal 
offence,  an  offence  of  which  I  venture  to  think  no 
rational  person  could  have  beheved  that  they  were 
guilty.    No  doubt  they  did  not  intentionally  try  to 
induce  persons  to  put  money  into  a  concern  whidi 
they  believed  would  fiiil.    They  firmly  believed  it 
would  turn  out  well  for  themselves  and  others ;  bat 
that  is  no  excuse  in  equity,  which  requires,  to  sus- 
tain such  actions,  not  only  that  there  should  be  an 
absence  of  any  such  intention  or  motive  to  deceive, 
but  that  the  truth  should  be  told,  and  that  not  par- 
tially, but  that  the  whole  truth  should  be  told,  and 
the  man  who  induces  another  to  enter  into  a  contract 
without  telling  him  the  whole  truth  relative  to  the 
subject  matter  of  the  contract,  cannot  afterwards 
compel  that  person  to  perform  the  contract  entered 
into  in  such  ignorance,  or  escape  from  the  necessity 
of  making  good  to  him  the  injury  he  has  iufiictea 
upon  him.    Accordingly  I  am  of  opinion  that  the 
trial  at  Guildhall,  before  the  Lord  Chief  Justice, 
admirable  as  his  summins  up  was,  and  in  every 
respect  correct  as  the  veroict  of  the  jury  was,  hw 
notbinK  whatever  to  do  with  this  case,  and  that,  if 
allowed  in  any  respect  to  influence  my  judgment 
in  this  case,  it  would,  in  my  opinion,  be  tending  to 
sap  the  foundations  of  the  highest  princi{des  oa 
which  the  doctrine  of  equity  depends — the  doc- 
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trine  which  may  be  expressed  in  the  words  nnder 
the    sanction    of    which    witnesses    give    their 
evidence,  and    which    requires   that    the   truth, 
the  whole    truth,  and  nothing    but   the    truth, 
should  be  told.    A  more  dangerous  doctrine  could 
scarcely  be  laid  down  than  ttiat  unless  the  fraud 
is  of  so  deep  a  dye  of  moral  turpitude  that  it 
amounts  to  a  crime,  and  is  punishable  in  a  court 
of  criminal  jurisdiction,  the  court  of  equity  has 
no  power  to  entertain  the  consideration  of  it,  or  to 
compel  the  author  of  it  to  rectify  the  calamity  he 
has  thereby  occasioned.    The  distinction  between 
the  case  of  equitable  and  criminal  jurigdiction  in 
mattera  of  fraud  is  laid  down  in  many  cases,  but 
I  think  it  is  well  put  in  Eunice  v.  PemwU  (2  H.  of  L. 
Cas.).     It  is  the  tuppreeaio  vert,  or  the  suggettio 
falsi,  which  is  the  foundation  of  the  right  to  relief 
in  equity,  and  this  exists  whether  it  was  fraudu- 
lently or  mistakenly  done.    It  is  the  superadded 
^ilty  intention  that  gives  the  criminal  jurisdic- 
tion, but  which  does  not  take  away  the  equitable 
jurisdiction.    A  man  may  not  have  intended  to 
deceive,  and  may  have  believed  that  he  did  not, 
when  he  was  really  suppressing  the  truth,  or  sug- 
gesting what  was  false.    If  so,  he  is  not  liable  to 
an  indictment  in  a  criminal  court,  but  he  is  equally 
responsible  in  equity  as  if  he  -had,  while  commit- 
ting these  acts,  done  so  with  a  view  to  injure 
others  or  to  benefit  himself.    Biirrowes  v.  Locke 
(10  Yes.),  and  many  other  cases,  establish  that 
distinction.     No  doubt  the  trustees  in  that  case 
could  not  have  been  made  guilty  in  a  crimnial 
ooort;  and  had  it  not  been  for  tne  ill-considered 
prosecution  in  this  case  I  should  not  have  expected 
to  have  heard  this  doctrine  qtiestioned.     In  stating 
the  proposition  I  have  saia  that  the  absence  of 
any  intention  or  any  motive   to   deceive  would 
not  in  equity  8«pport  a  contract  founded  on  the 
suppression  of  a  material  fact,  or  relieve  the  con- 
cealer frona  the  consequences  of  so  doing;  but  I  am 
by  no  means  of  opinion  that  the  present  case  can 
be  put  so  high  in  favour  of  the  aefendants.    The 
reu  state  of  the  case  I  believe  to  be  this :  They 
wished  to  form  this  company ;  they  believed  sin- 
cerely'and  honestly,  after  investigation,  that  it 
would  turn  out  profitably  for  themselves  and  the 
other  shareholders,  and,  come  what  might,  they 
intended  to  stick  by  the  company,  but  they  knew 
that  any  disclosure  of  the  circumstances  of  the  old 
firm  would  render  it  impossible  to  form  the  com- 
pany, and  accordingly  it  was  a  sine  qtid  non  that 
these  should  not  be  divulged.    I  do  not  think  that 
anything  turns  on  the  fact  of  two  deeds  or  one ; 
the  material  consideration  is,  that  nothing  should 
lead  anyone  to  ascertain  and  publish  the  condition 
of  the  old  firm,  which,  if  done,  would  have  rendered 
the  whole  scheme  impossible  and  impracticable; 
<uid  this  was,  in  my  opinion,  not  only  true,  but  it 
was  the  truth  well  known  to  every  one  of  them, 
and  the  concealment  runs  through  the  whole  trans- 
action.   It  is  true  that  Mr.  Henry  Ford  Barclay 
Bays,  in  his  answer,  that  he  expected  that  thecom- 
Pwiy  to  be  formed  for  this   purpose  would  be 
honestly  and  rightly  brought  before  the  public  by 
^e  promoters,  of  which,  he  says,  ho  was  not  one. 
On  considering  his  answer,  however,  I  am  not  of 
that  opinion.     Bat  it  is  not  material,  for  most 
oertaiiuy  he  waa  one  of  the  first  directors,  and 
most  constant  in  his  attendance,  and  it  was  his 
dntv  to  see  that  this  honest  disclosure  had  been 
'Bode,  which,  in  my  opinion,  had  not.    I  have  no 
doabt  they  all  thought  alike  in  the  matter ;  but 


this  expectation  and  intention  was  not  to  include 
the  communication  of  the  state  of  affairs  of  the 
old  firm.  If  such  a  communication  had  been 
made,  there  would  have  been  an  immediate 
stoppage  of  both  the  old  firms,  and  a  meeting  of 
the  creditors  of  both  would  have  been  called; 
but  the  panacea  adopted,  in  ignorance  of  the 
truth,  that  a  new  joint-stock  company  should  be 
established,  would  not,  as  I  believe,  have  been 
possible.  In  truth,  it  was  shortly  this :  to  disclose 
the  state  of  the  firm  was  bankruptcy  to  the  part- 
ners; to  conceal  it  was  the  establishment  of  a  new, 
and  probably  a  thriving,  joint-stock  company.  I 
find  myself  unable  to  make  any  distinction  between 
Mr.  Henry  Ford  Barclay  and  the  rest  of  the 
directors.  It  is  clear  that  they  all  acted  topether, 
that  they  approved  of  the  prospectus,  if  not  oefore 
it  was  issued,  at  least  immediately  after  it  was 
issued ;  and  Mr.  Henry  Ford  Barclay,  who  had 
been  previously  consulted  and  induced  to  join 
on  his  return,  found  no  fkult  with  it,  nor 
proposed  any  alteration  or  fresh  communica- 
tion to  be  made  to  the  public.  This  pros- 
pectus itself  is,  indeed,  a  model  for  such  a  pur- 
pose. The  first  sentence  I  believe  to  be  strictly 
true,  when  the  directors  said  that,  in  their 
opinion,  they  believed  it  would  insure  a  highly 
remunerative  return  to  the  shareholders ;  but  the 
shareholders  had  not  the  means  of  forming  au 
independent  judgment  upon  that  subject.  The 
second  paragraph  it  was  not  in  the  power  of  the 
members  of  the  old  firm  to  perform.  The  state  of 
the  existing  liabilities  and  assets  of  the  old  firm 
made  it  impossible  for  their  guarantee  to  be  worth 
anything,  and  this  by  reason  of  the  insolvant  state 
of  that  firm ;  but  no  allusion  is  made  to  the  amount 
of  the  claims  against  the  old  fii;m,  all  of  which 
would  have,  as  I  now  understand  it,  to  be  made  at 
the  ofiice  of  the  new  company,  and  to  be  there 
paid  out  of  the  general  assets  of  both  the  old  and 
the  new  company,  subject  to  the  subsequent 
apportionment  of  them  between  the  members  of 
the  old  firm  and  the  shareholders  of  the  new  com- 
pany. It  is  not  as  if  the  creditors  of  the  old  firm, 
or  any  selected  number  of  them,  whose  liabilities 
were  not  taken  up  by  the  new  company,  would 
have  had  to  present  their  claims  at  a  difierent  office, 
and  to  be  ]iaid  in  a  different  place,  but,  so  far  as 
the  public  was  concerned,  they  seemed  to  be  treated 
as  all  alike,  without  any  distinction.  Accordingly, 
I,  after  some  time,  became  aware  of  the  utter 
inutility  of  what  I  at  first  was  anxious  to  obtain — 
namely,  a  correct  list  of  the  liabilities  repudiated 
by  the  new  company.  I  at  one  time  imagined  that 
a  creditor  of  the  old  firm,  whose  liability  had  not 
been  adopted  by  the  new  company,  would,  on  pre- 
senting his  bill  or  making  his  demand,  have  been 
informed  that  he  must  go  elsewhere  to  be  paid, 
and  that  the  only  persons  liable  to  pay  him  were 
the  members  of  the  old  firm,  and  not  the  assets  of 
the  new  company  of  Overend,  Gumey,  and  Co., 
who  repudiated  the  transaction.  This,  of  course, 
as  I  saw  clearly  upon  a  fuller  examination  of  the 
matter  as  the  case  proceeded,  was  impossible.  The 
new  company  were  obliged  to  pay  all  the  debts, 
whether  of  the  old  or  the  new  firm,  whether  adopted 
by  them  or  not ;  and  had  they  not  done  so,  the 
immediate  bankruptcy  of  the  old  firm  and  an  over- 
whelming nin  on  the  new  firm  would  forthwith  have 
taken  place.  All  that  the  new  company  of  Overend, 
Gumey,  and  Co.  could  do  was  to  require  the  mem- 
bers of  the  old  firm  to  supply  them  with  money 
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to  meet  these  claims.  The  result  was  that  which 
might  naturally  have  been  expected;  they  sold 
their  estates  to  supply  the  necessary  funds,  and 
even  by  so  doing  the  members  of  the  old  finn 
trere  not  able  to  supply  the  new  company  with 
money  sufficient  to  meet  the  demands  made  upon 
them,  and  repay  the  advances  made  by  the  new 
firm  for  liquidating  these  claims.  In  the  mean  time 
the  sale  of  the  private  estates  and  the  realisation 
of  the  private  property  of  the  manbers  of  the  old 
firm  started  the  alarm  of  the  public;  the  shares 
began  to  fall,  the  cluims  began  to  multiply,  and  the 
aiisets  failed.  The  Bank  of  England  was  applied 
to  for  assistanoe,  and  very  wisely  refused  to  make 
any  advances,  and  the  company  stopped  payment 
and  has  had  to  be  wound-up  m  Chancery.  After  the 
occurrence  of  these  events  it  seems  quite  simple 
that  all  this  should  have  happened,  and  it  seems 
quite  strange  that  it  should  not  have  been  foreseen 
by  the  gentlemen  who  joined  or  eatablished  such 
a  concern  as  the  directors  did ;  but  in  truth  they 
were  all  carried  away  by  their  sanguine  expecta- 
tions of  the  profits  to  be  ultimately  realised,  and 
thereby  involved  themselves  and  many  others  who 
were  ignorant  of  the  previous  state  of  the  concern, 
in  great  and  heavy  loss.  But  this  mistake  on  the 
part  of  the  directors,  does  not,  in  my  opinion, 
exonerate  them  from  the  consequences  of  having 
failed  to  divulge  the  important  fact  on  which  the 
whole  scheme  turned ;  and  the  result  is,  that,  in 
my  opinion,  if  in  this  case  any  one  of  the  share- 
holders in  Overend,  Gumey,  and  Co.  had,  shortly 
after  the  shares  had  been  allotted  to  him,  dis- 
covered, either  by  inspection  of  the  books  or  other- 
wise, the  fact  appeanng  in  the  papers  before  me, 
and  had  stated  them  in  a  bill  and  had  required  his 
shares  to  be  cancelled  and  his  money  to  be  returned, 
the  court  would  not  have  hesitated  to  give  him 
the  relief  he  asked  for,  and  if  that  was  impoe- 
sible,  have  made  the  directors  personally  liable  to 
make  ^ood  to  him  the  losses  he  had  sustained. 
There  is,  however,  one  view  of  this  case  that  was 
presented  to  me  by  Mr.  Roxburgh  to  which, 
though  it  does  not,  in  my  opinion,  ^ter  the  view 
I  have  taken,  it  is  necessary  to  refer.  It  ie  sug- 
gested that  the  pubUc  were  not  asked  to  become 
shareholders  in  a  company  formed  to  carry 
on  the  business  of  Overend,  Gumey,  and  Co., 
which  had  been  bought  by  the  directors,  but  that 
thev  were  invited  to  confide  to  the  directors  to 
make  that  purchase,  and  to  complete  the  whole 
arrangement  for  that  purpose — that  the  whole 
management  of  it  was  confided,  and  that  they  can- 
not now  complain,  the  more  so  as  the  directors, 
having  been  themselves  deceived,  cannot  be  sup- 
posed to  have  intended  to  deceive  the  public.  But, 
m  truth,  if  this  were  so,  it  would  leave  the  matter 
exactly  in  the  same  position,  because  it  was 
equally  the  duty  of  the  directors  to  inform  the 
persons  whom  they  asked  to  authorise  them  to 
tuy  the  business  at  half  a  million,  what  they  had 
assumed  to  be  the  state  of  the  concern  before  they 
reposed  that  trust  iu  them.  But,  in  truth,  this 
company  does  not  in  the  least  diSer  from  the  mul- 
tituae  of  other  companies  which  have  been  founded 
on  the  purchase  of  a  private  business,  and  which 
are  all  subject  to  the  same  rules  and  governed  by 
the  same  equities.  I  retain,  therefore,  my  opinion, 
that  a  shareholder  who  came  in  sufficient  time 
would  have  been  enabled  to  get  rid  of  his  contract 
Or  claim  an  indemnity  from  the  directors.  This, 
however,  does  not  msposc  of  the  present   case. 


There  are  two  other  considerations  which  must  be 
carefully  borne  in  mind  and  examined  in  this  case. 
The  plaintiff  was  not  an  allottee  of  these  shares. 
Does  the  case  of  a  deception  apply  to  the  case  of  a 
transferee  as  well  as  to  the  case  of  an  allottee  ? 
And  still  more  (which  applies  to  both  in  a  greater 
or  less  degree)  does  the  plaintiff  come  in  suffi- 
cient time  and  with  sufficient  diligence  to  in- 
duco  this  court  to  interfere  in  nis  fevour? 
As  regards  these  two  latter  considerations, 
tho  &ct8  appear  to  me  to  press  against  the 
plaintiff.  In  considering  them  I  am,  of  conrae, 
assuming  that  if  the  matter  bad  been  brought 
immediately  to  the  cognisance  of  this  conrt,  the 
allottees  could  have  renounced  their  shares,  and 
could  have  required  to  be  repaid  their  advances,  or 
could  have  obtained  an  indemnity.  But  a  question, 
of  considerable  importance  and  of  distinct  chancter 
arises  as  regards  the  transfer  of  the  shares,  nameiy, 
whether  the  misconduct  of  the  directors  is  vice 
that  taints  the  share  itself  into  whose  hands  Eoever 
it  passes,  or  whether  the  share  itself  is  purified  by 
the  conduct  of  the  allottee  or  any  subsequent 
holder  of  the  share.  I  will  endeavour  to  illnstrate 
my  meaning  by  an  example.  Directors  are  guilty 
of  improper  concealment  and  of  unfounded  r^re- 
seutation.  An  allottee  who  takes  a  share  dis- 
covers their  misconduct,  and  calls  upon  the  direc- 
tors to  cancel  his  share.  They  consent,  but  point 
out  to  him  that  the  other  advantages  of  the  Btxi^ne 
are  so  great  that  it  will  in  all  probability  still 
sucoeed — a  circumstance  that  might  possibly  have 
oconrred  in  the  present  case.  The  allottee,  after 
fully  considering  the  matter,  resolves  to  keep  the 
share,  notwithstanding  the  misconduct  ot  the 
directors,  and  afterwards  sells  his  share  to  A.,  can 
A  proceed  against  the  directors,  or  is  his  remedy 
limited  to  an  action  against  the  original  allottee  ? 
Of  course  the  same  point  would  arise  in  the  case 
of  laches  or  undue  inflnenoe.  The  decided  cases 
seem  to  be  at  first  sight  not  quite  in  harmony  with 
each  other.  The  case  of  Blain  v.  Agar  (2  Sim.  289) 
and  Buranii/n  cage  (26  Beay.  268)  seem  to  point 
one  way;  while  Bedford  v.  Bagshaw  (4  H.  &,  N. 
538)  seems  to  point  in  a  different  direction.  But 
I  think  these  cases  are  reocmcileable,  and  thait 
if  the  allottee  is  barred  by  time,  or  by  condonation, 
the  transferee  is  Ixrond  also  by  the  same  bar.  If  I  in- 
tended to  proceed  entirely  on  this  grotmd,  it  might, 
I  think,  require  further  investigation ;  but  as  the 
matter  now  stands,  and  being  of  opinion  that  the 
plaintiff  could  do  no  more  than  the  original  allottee 
could  have  done,  I  think  the  original  allottee  was 
cognisant  of  the  whole  matter.  But  besides  this 
objectiou  to  the  plaintiff's  demand,  I  think  the 
delay  of  plaintiff  in  instituting  the  proceedings 
in  this  case  is  fated  to  his  success.  It  is  necessary 
in  considering  this  questioq  of  time,  to  ke^  dis- 
tinct the  case  where  the  holder  of  the  shares 
repudiates  his  contract  and  applies  to  this  conrt 
to  annul  it,  and  to  remove  his  name  from  the  list 
of  shareholders,  and  the  case  where,  being  unable 
to  obtain  this  latter  relief,  he  t^qiliea  to  make  the 
directors  answerable  for  having  induced  him  to 
take  the  shares.  Here,  whatever  may  haive  beea 
the  misccmduct  of  tho  directors,  the  repudiation 
of  the  shares  and  the  oancellation  of  the  ocotract 
is  not  open  to  the  plaintiff,  nor  indeed,  is  it  now 
asked  by  him;  lor,  though  the  conduct  of  the 
directors  as  regards  the  snppressioa  «f  the  troth 
and  the  misstatement  of  lact  mioet  be  treated 
alike  in  both  cases,  and  I  have  consequently  eo 
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dealt  with  it  in  the  observations  I  hare  already 
made,  yet  the  time  which  has  elapsed  and  the 
order  for  winding-up  the  company  have  entirely 
shut  off  the  plaiutis  from  obtaimng  the  further 
branch  of  relief,  it  having  been  quite  settled  in 
this  very  case,  under  the  name  of  Oalces  v.  Tur- 
quand,  in  the  Honse  of  Lords,  and  also  in  Kent 
Y.  The  Freehold  Land  and  Brick-making  Com- 
pany (L.  Rep.  3  Ch.  493),  that  in  order  to  obtain 
the  first  branch  of  relief,  namely,  the  cancellation 
of  the  shares  and  the  return  of  the  deposit, 
the  repudiation  of  shares  mnst  be  by  bill, 
which  must  be  filed  before  the  winding-up  of 
the  company  has  commenced,  as  was  the  case  in 
Re  The  Beece  River  Mining  Company,  Smith's 
eate  (4  H.  L.  Cas.  79;  16  L.  T  Rep.  N.  S.  549.) 
The  question  here  is  therefore  reduced  to  this; 
whether  the  personal  Kability  of  the  directors  de- 
pends on  the  same,  or  on  similar  principles  as 
regards  the  time  when  the  relief  is  sought,  as  it 
does  when  the  cancellation  of  the  contract  is  asked, 
or  whether  there  is  any,  and,  if  any,  what  lapse  of 
time  which  will  bar  a  shareholder  from  requiring 
the  personal  indemnity  of  the  directors  who  have 
improperly  induced  hmi  to  take  the  shares.  I  in- 
tend by  no  means  to  lay  down  a  hard  and  fast  line 
that  the  liquidation  of  the  company  bars  all  this 
reUef,  as  it  does  the  cancellation  of  shares ;  and  it 
is  true  that  the  usual  rule  of  equity  is,  that  a 
man  is  entitled  to  relief  as  soon  as  he  discovers 
the  fraud  practised  upon  him,  and  that  he  is  not 
barred  by  time  previously  elapsed ;  but  it  is  also 
true  that  this  rule  does  not  apply  to  a  case  where 
a  man  wilfully  shuts  his  eyes  and  refuses  to 
investigate  the  matter  which,  upon  principles 
of  ordinary  common  sense,  ho  is  called  upon 
to  do.  When  a  man  takes  shai^s  in  a  company, 
Le  ought  to  ascertain  at  once  whether  the  re- 
presentations on  the  faith  of  which  he  took 
his  shares  were  correct  or  not.  I  apply  the 
word  misrepresentation  in  the  largest  and  most 
general  sense ;  for  when  a  man  conceals  an  im- 
portant fact,  it  is  virtually  equivalent  to  a  repre- 
sentation that  the  fact  does  not  exist,  and  in  all 
such  cases  the  aUottee  ought,  by  investigation  of 
the  books,  and  inqoiries  from  the  directors,  to 
ascertain  the  real  state  of  the  case.  If  he  post- 
pones doing  so  for  au^  nnreasonable  time,  this 
court  will  not  reUeve  hun.  What  is  an  unreason- 
able time  mnst  depend  upon  circumstances.  But 
unquestionably  a  most  important  circumstance  is 
the  failure  of  the  company,  and  It  he  do  not  apply 
for  redress  before  that  event,  it  becomes  rigidly 
incumbent  on  him  to  show  why  he  did  not  come 
sooner;  and  though  no  technical  rule,  as  in  the 
case  of  cancellation  of  shares,  applies  as  regards 
the  liabilities  of  directors,  so  far  as  equity  is  con- 
cerned, the  same  principle  applies  to  both.  I  do  not 
mean  to  say  that  there  may  not  be  cases  where 
tfa^re  has  been  a  falsification  and  concoalment  in 
the  strictest  sense  of  the  word,  and  devices  used 
to  prevent  investigation,  where  the  fiulure  of  the 
company  would  not  bar  the  applicant  who  sought 
to  make  the  directors  liable;  but  the  burden  of 
proof  lies  on  him  that  it  is  not  the  mere  failure  of 
the  com|>any  which  has  caused  this  proceeding.  In 
ordinary  cases  a  shareholder  must  apply  at  once 
without  watching  for  the  success  or  failure  of  the 
scheme,  llie  plaintiff  in  this  case  endeavoured  to 
obtain  shares  to  be  allotted  to  him;  failing  in 
that,  be  bought  shares  in  the  market  at  the 
end  of  October  18^,  and  again  at  the  begin- 


ning of  January  1866,  but  he  never  made  any 
inquiry  into  the  matter,  or  the  condition  of  the 
concern,  until  after  the  failure  of  the  company, 
which  was  on  the  10th  May,  1866,  when  the  oank 
stopped.  I  consider  that  in  this  case  Mr.  Peek 
cannot,  as  I  have  already  stated,  bo  put  in  a  more 
favourable  position  than  if  he  had  been  an  original 
allottee.  The  consequence  is  that  from  July  1865, 
when  the  original  prospectus  was  isued,  until  May 
1866,  no  sort  of  inquiry  was  made  by  him,  nor  was 
any  investigation  attempted,  nor  do  I  believe  that 
any  investigation  would  have  taken  place  or  any 
inquiry  have  been  made  to  the  present  time,  had 
it  not  been  for  the  failure  of  the  company.  There 
is  no  conduct  more  rigidly  reprobated  in  equity 
than  the  system  of  playing  fast  and  lose,  that  is, 
the  intention  of  adopting  a  company  if  successful, 
and  of  repudiating  it  if  it  fails ;  of  calling^  upon 
directors  for  indemnity  for  the  suppression  of 
facts  if  the  plan  is  disastrous,  and  of  condoning  it 
if  the  plan  is  prosperous.  I  am  of  opinion  that  I 
should  be  violating  this  principle  of  equitjr  if  I 
were  to  give  relief  in  this  ca.se.  I  am  of  opinion, 
therefore,  that  the  plaintiff  comes  too  late  for  equity 
to  assist  him  in  this  case,  and  that  on  this  ground 
I  must  dismiss  his  bill.  I  now  turn  to  the  case  of 
Mr.  Gibb's  executors.  The  observations  I  have 
made  apply  to  all  the  surviving  directors.  These 
observations  show  that,  as  regards  Mr.  Gibb's 
estate,  the  case,  in  my  opinion,  stands  exactly  in 
the  same  position  as  that  of  the  others.  If  an 
allottee  had,  before  the  failure  of  0  verend,  Gurney, 
and  Co.,  or  their  loss  of  credit,  applied  to  this 
court  for  reUef  either  in  the  way  of  cancellation  of 
shares,  or  making  the  directors  liable  for  the 
suppression  of  truth,  the  estate  of  Mr.  Gibb  would 
have  been  equally  liable  with  the  surviving  direc- 
tors, and  the  decree  of  wrong  would  not  exonerate 
his  estate  from  the  liability  to  repair  the  wrong  ho 
had  done.  I  shall  treat  his  estate,  therefore,  as  I 
should  have  treated  him  had  he  been  alive,  and 
for  the  reasons  I  have  stated  I  shall  dismiss 
the  bill  as  against  his  executors  as  well  as 
against  all  the  other  defendants.  But  I  shall 
dismiss  the  bill  without  costs,  and  I  do  so  for 
this  reason,  which  I  wiah  fully  to  explain, 
that  in  my  opinion  the  directors  were  guilty  of 
gross  misconduct  in  concealing  the  insolvency  of 
the  old  firna.  Mr.  Roxburgh,  in  a  very  able  part 
of  his  argument,  pointed  out  many  passages  in 
which  the  words  "  adishonestor  nefarious  purpose," 
or  equivalent  expressions,  were  employed  in  tne  biU 
as  applicable  to  the  directors.  He  observed  that 
the  court  treated  with  great  severity  charges  of 
fraud  where  they  were  not  proved ;  and  he  referred 
to  observations  of  mine  in  former  cases  where  I 
have  repudiated  any  distinction  between  equitable 
fraud  and  moral  fraud,  and  where  I  had  stated  that 
all  fraud  was  dishonest,  and  must  be  treated  as 
such.  He  then  referred  to  the  trial  of  this  indict- 
ment to  show  that  they  had  been  acquitted  of  all 
criminal  fraud,  and  ho  thence  inferred  that  they 
were  acquitted  of  all  moral  fraud,  and  therefore  of 
all  equitable  fraud ;  and  that  as  a  necessary  conse- 
quence the  bill  must  be  dismissed  with  costs.  The 
same  line  of  argument  was  adopted  generally  for 
the  defence.  I  assent  in  a  great  measure  to  the 
argument,  which  at  the  time  I  thought  very  ably 
put,  and  which  I  have  endeavoured  to  state  as 
fairly  as  I  can ;  but  it  appears  to  me  to  involve 
this  assumption,  which  I  tnink  erroneous,  that  all 
frauds  are  of  equal  moral  intensity.    But  it  is  not 
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because  all  frauds  are  dishonest  and  are  treated  as 
such  in  a  court  of  equity  that  therefore  there  is  no 
distinction  between  one  species  of  fraud  and 
another.  Some  are  of  much  deeper  dye  than 
others ;  and  it  is  not  until  the  fisuds  assume  such 
deep  dye  that  they  are  cognisable  by  a  court  of 
criminal  jurisdiction.  It  is  not  that  they  are  not 
highly  culpable  in  an  extended  moral  sense,  though 
they  are  not  all  criminal  in  the  sense  that,  under 
the  statute  passed  for  that  purpose,  they  can  be 
taken  notice  of  in  a  court  of  criminal  procedure. 
The  case  of  Bitrroicet  t.  Loch  {stip.)  Mfords  an 
illustration  of  what  I  wish  to  convey.  The  trustees 
there  said  there  was  no  prior  charge  on  the 
fund;  there  was  such  a  charge  and  they  had 
forgotten  it,  and  they  were  compelled  in 
equitv  to  make  it  good.  But  it  is  obvious 
that  if  this  transaction  had  occurred  yester- 
day, no  criminal  indictment  could  have  been 
maintained  against  them — they  would  have  been 
triumphantly  acfjuitted.  But  were  they,  therefore, 
absolved  in  equity  ?  Far  from  it.  ■Whether  they 
had  or  had  not  forgotten  it  was  a  matter  which 
lay  between  themselves  and  their  own  consciences ; 
no  one  could  prove  it,  but  they  were  bound  to 
know  the  truth  and  tell  it,  and  equity  treated  them 
exactly  as  it  they  had  known  it.  '  Suppose  it  had 
been  proved  in  that  case  that  the  trustees  did 
know  the  truth  and  concealed  it,  but  that  they 
did  so  in  the  belief  that  the  estate  was  sufficient 
to  discharge  both,  and  that,  on  a  criminal  indict- 
ment,  they  had  been  found  not  guilty,  having  in 
truth  no  object  to  gain  or  advantage  to  obtain, 
would  that  fact  have  paralysed  the  arm  of  equity, 
and  would  it  have  exonerated  them  from  the  con- 
sequence of  having  innocently  said  what  was  false? 
Certainly  not.  This  is  a  somewhat  similar  case. 
Here  the  directors  were  not  only  bound  to  know 
the  state  of  the  concern,  but  they  did  acttially 
know  it,  and  they  suppressed  the  fact.  They  did 
so  innocently  in  this  sense,  that  they  did  not  gain, 
and  that  they  did  not  seek  to  gpin  any  advantage 
to  themselves  by  such  concealment;  but  they 
were,  nevertheless.highlyculpable  in  a  moral  point 
of  view,  although  the  act  was  not  one  cognisable 
in  a  court  of  crnninal  procedure,  or  one  which  by 
the  English  law  (and,  I  think,  very  properly)  is 
treated  as  a  crime.  But  the  equitable  jurisdiction 
and  the  consequences  remain  untouched,  and  I 
should,  in  my  opinion,  be  acting  improperly  if  I 
were  to  give  costs  to  persons  who,  in  my  judgment, 
have  l>y  their  misconduct  occasioned  the  calami- 
ties caused  by  the  failure  of  Overend,  Gumey,  and 
Co.,  even  though  the  calamity  has,  to  some  extent, 
fiillen  upon  themselves.  The  bill  will  be  dismissed 
without  costs. 

Solicitor  for  the  plaintiff,  IT.  A.  Downing. 

Solicitors  for  the  defendants,  John  Henry  Gumey, 
Henry  Edmund  Gumey,  and  Bobert  Birkbeck, 
Yotmjj,  Jonet,  and  Co. 

Solicitors  for  the  defendant,  Henry  Ford  Bar- 
clay, Bi^an  and  Whiting. 

Solicitors  for  the  defendant,  Harry  George 
Gordon,  Wihon,  Brietmce,  and  Carpmael. 

Solicitors  for  the  defendant,  William  Bennie, 
Yomtp,  Mapht,  Tcasdah,  and  Co. 

Sohcitors  for  the  defendants,  Thomas  Jones  Gibb 
and  John  Darby  Gibb,  Uptons,  Johnson,  and  IJpion. 

Solicitors  for  the  company  and  the  official 
liquidators,  Maijnard  and  Son. 


▼.C.  WICKSVS'  OOVST. 

Beported  I17  Edwakd  Wuiaix>w,  Esq.,  B>nriat«r«t-I«w. 

Jtine  22,  23,  28,  and  Jid>j  1. 
Db  Bocuepobt  v.  Dawzs. 
EquilMonorfgage — Charge  to  secure  €idvanees  from 
oankert — Similar  charge  on  other  estates — Devi- 
sec* — CoutribiUion. 
A  testator  devised  his  N.  and  S.  estates  to  tits  peti- 
tioners atul  his  W.  estate  to  the  respondent.     Sub- 
sequently he  made  an  equitable  mortgage  of  his 
N.  estate  to  his  bankers  to  secure  advances  on  his 
enrrent  account,  and  afierwards  made  a  similar 
charge  on  his  S.  ami  W.  esMes  to  secure  furOter 
advances.     On  his  death  there  was  otcing  on  the 
securities  to  tlie  hajtkers  ilui  sum  of  18,8861. 11*.  Id., 
of  which  17,4501. 10«.  5d.  was  incurred  up  to  ike 
date  of  llie  first  mortgage,  and    the   remaiitder 
beticeen  thai  date  and  tlis  time  of  his  death.  A  fore- 
closure suit  was  instituted  by  the  bankers,  and  a 
decree  was  made  under  which  the  N.  estate  was 
sold,  and  with  the  purchase  money,  and  a  por- 
tion of  the  rents  of  it  and  tlte  8.  Estate,  the  whole 
of  the  debt  due  to  the  bankers  teas  discharged. 
On  a  petition  by  Ois  devisees  (f  the  N.  estate, 
seeking  to  have  the  whole  of  the  debt  apportioned 
amongst  Oui  three  estates,  according  to  tnetr  relative 
values : 
Held,  that  the  N.  estate  was  primarily  liable  for  (he 
first  and  larger  advance,  and  thai  the  two  otiier 
estates  were  liable  rcUeably  according   to  their 
respective   values  for   the    secO)%d    aitd   smaUsr 
advance. 
Lipscomb    v.    Lipscomb    (L.  Rep.  7    Eq.   501; 

19  L.  T.  Rep.  N.  S,  34i)  followed. 
Tins  cause  came  before  the  court  for  further  con- 
sideration, and  upon  a  petition  presented  by  the 
plaintiffs  in  the  suit,  under  these  circumstances: 

William  Henry  Dawes  by  his  will,  dated  pre- 
viously to  the  month  of  Oct.  1862,  devised  the 
Niton  and  Sibbecks  Estates  to  or  for  the  benefit 
of  the  petitioners,  subject,  as  to  a  smaU  por- 
tion of  the  Niton  Estate,  called  Downers,  to 
an  estate  to  his  widow,  Harriett  Jacobs  Dawes, 
during  her  widowhood.  Ilie  testator  further 
devisM  the  Wydcombe  Manor  House  estate  to  or 
for  the  benefit  of  the  defendant,  Jacques  Charles 
Frederic,  Count  de  Chabannes,  such  estate  being 
defeasible  in  the  event  of  his  dying  before  the  ex- 
piration of  twenty  years  after  the  testator's  death. 
In  Oct.  1862  the  testator  applied  to  the  London 
and  County  Banking  Company  to  make  him  a 
temporary  advance  of  800/.,  which  they  agreed  to 
do  on  his  giving  them  an  equitable  mortgage 
security  by  deposit  of  title  deeds. 

Accordingly,  on  the  24th  Oct.  1862,  the  title 
deeds  of  the  Niton  estate  were  delivensd  by  the 
testator's  solicitors  to  a  Mr.  Pettis,  who  acted  on 
behalf  of  the  banking  company ;  and  on  the  27th 
Oct.  following  the  testator  signed  a  memonwidum, 
that,  in  consideration  of  the  banking  company 
having  made  him  advances,  and  having  agreed  to 
continue  to  make  him  advances  on  loans,  and 
otherwise  to  accommodate  him  in  connection  with 
his  account  with  them,  he  had  that  day  deposited 
with  them  the  several  title  deeds  and  documents  spe- 
cified in  the  schedule  thereto  annexed.  Tlie  menw 
randum  then  contained  an  agreement  to  execute  s 
legal  mortgage,  and  a  declaration  that  the  secori^ 
was  for  all  money  of  every  description  which  shonld 
at  any  time,  or  from  time  to  time,  be  or  beoome  dae 
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from  the  testator  to  the  banking  company  on  the 
general  balance  of  hia  account  -vrith  them. 

On  the  execution  of  this  documont  the  banking 
company  advanced  to  the  testator,  or  on  his 
account,  8267?.  Subsequently  Mr.  Pettis  nego- 
tiated for  the  testator  a  mortgage  loan  of  18,0001. 
to  be  made  to  him  on  the  security  of  the  Kiton 
estate,  but  in  con8e<|uence  of  delays  arising  out  of 
ret^uisitions  as  to  title  and  evidence,  that  trans- 
action remained  incomplete  up  to  the  death  of  the 
testator. 

On  the  4th  May  1863,  there  being  a  heavy 
balance  against  the  testator  in  his  account  witn 
the  banking  company,  be  wrote  to  the  manager  of 
the  Newport  branch  of  the  bank  the  following 
letter : 

Dear  Sir, — As  there  has  been  much  greater  delay  in 
my  paving  in  the  18,0001.  to  the  London  and  Connty 
Bank  than  I  anticipated,  and  as  I  cannot  name  the  time 
for  certainty,  althongh  I  know  it  will  be  in  a  few  weeks, 
I  have  thonght  it  beat  to  instruct  my  solicitor,  Mr, 
Binateed,  to  deposit  with  yon  the  title  deeds  of  my  other 
estates,  as  I  shall  be  chequing  for  a  few  more  small  sums, 
and  wluch  otherwise  I  should  not  like  to  do. 

Upon  the  receipt  of  that  letter  the  banking  com- 
pany made  further  advances  to  the  testator's  debit 
of  nis  banking  account.  On  the  15th  May  1863, 
the  title  deeds  of  the  Sibbecks  and  Wydcombo 
estates,  in  the  Isle  of  Wight,  were  deposited  with 
the  company  in  pursuance  of  the  intention  con- 
tained in  the  letter,  and  for  the  purposes  expressed 
in  the  memorandum  of  Oct.  1862. 

On  the  21st  Nov.  1863,  the  testator  died. 

After  his  death  an  account  was  taken  as  between 
him  and  the  company,  and  it  then  appeared  that  at 
the  time  of  his  death  there  was  due  to  the  com- 
pany on  the  general  balance  of  his  account  with 
them,  and  in  respect  of  the  aforesaid  securities, 
a  sum  of  18,886?.  11«.  Id.  Of  that  amount 
17,450J.  10«.  bd.  was  the  balance  due  by  the  tes- 
tator to  the  company,  on  the  4th  May  1863,  pre- 
vious to  the  deposit  of  the  title  deeds  of  the  Sib- 
becks and  Wydcombe  Estates,  the  balance  of 
14361.  0«.  Sd.  having  become  due  to  the  company 
betweenthatdateandthetimeof  tbetestator'sdeath. 

Shortly  after  the  testator's  death,  the  company 
instituted  a  suit  for  the  foreclosure  or  sale  of  the 
property  mortgaged  to  them,  and  for  an  account 
ana  payment  of  their  debt.  A  decree  for  sale  was 
made  on  the  5th  June  1863,  and  subsequently  the 
chief  clerk  certified  that  the  Niton  Estate  had  been 
duly  sold  for  25,584/.  8«.  4<?. 

By  an  order,  dated  the  12th  Jan.  1870, 
'25,3111.  8«.  lOd.,  part  of  the  purchase-money,  waa 
directed  to  be  ana  was  paid  to  the  banking  com- 
pany, on  account  of  the  principal,  interest,  charges 
of  sale,  and  costs  then  due  to  them ;  and  by  an 
order  of  the  9th  May  the  bolance  of  the  purchase- 
money,  viz.,  272{.  198.  6d.,  was  paid  to  them  in 
part  discharge  of  subsequent  costs  of  the  suit, 
amounting,  when  taxed,  to  492L  19».  3d. 

By  an  order,  dated  the  9th  Nov.  1870,  made  in 
the  suit  of  De  Boehc/ort  v.  Dawe$,  the  balance  of 
the  above  costs,  amounting  to  219i.  19«.  9(1.,  was 
paid  by  the  Accountant- General  out  of  funds 
standing  to  the  credit  of  that  cause,  "  The  account 
t^  the  rents  and  profits  of  the  Niton  estate,  and  of 
the  Sibbecks  estate,"  the  whole  of  these  payments 
togeth^  amounting  to  25,804/.  8«.  Id. 

The  petitioners,  to  whom  the  Niton  and  Sib- 
becks estates  had  been  devised  as  above,  insisted 
that  the  title  deeds  of  the  three  estates,  viz.,  the 
Niton,    Sibbecks,  and   Wydcombe,  having   been 


deposited  by  the  testator  with  the  banking  com- 
pany as  a  continuing  security  for  the  payment  of 
all  moneys  which  should  be  due  from  him 
to  the  comiiany  on  the  general  balance  of 
an  account,  the  above  sum  of  25,8042.  8«.  Id. 
ought  to  be  apportioned  amongst  the  three  several 
estates  accordiug  to  their  relative  values,  and  that 
the  petitioners  were  entitled  to  be  recouped  the 
amount  which,  upon  such  apportionment  being 
made,  should  appear  to  be  the  proportion  of  the 
26,8041.  8».  Id.,  which  was  payaUe  by  the  Wyd- 
combe estate. 

The  petitioners,  therefore,  by  their  petition 
prayed  that  an  inquiry  might  be  directed  to 
ascertain  the  relative  values  of  the  three  estates ; 
that  in  making  such  inquiry  the  purchase  money 
received  on  the  sale  of  the  Niton  estate  should 
be  assumed  to  be  the  value  of  that  estate ;  that 
the  sum  of  25,804/.  0».  Id.  might  be  apportioned 
among  the  three  several  estates ;  and  tnat  proper 
directions  might  be  given  for  recouping  the  peti- 
titiouers  the  amounts  which,  upon  such  apportion- 
ments, should  appear  to  be  due  to  them. 

Grcenmle  in  support  of  the  petition,  contended 
that  the  devisees  of  the  Niton  estate  were  entitled 
to  be  recouped  by  the  devisees  of  the  other  estates 
in  proportion  to  the  respective  value  of  those 
estates.  The  whole  of  the  mortgages  were  purely 
equitable,  and  they  were  all  executed  for  one  and 
the  same  purpose,  namely,  as  a  security  for  past 
and  future  advances  by  the  bankers  to  the  testator 
on  his  current  account.  The  case  most  recently 
decided  on  the  sutgect  was  that  of  Lipscomb  v. 
Lq)8comb  (L.  Eep.  7  Eq.  501;  19  L.  T.  Rep. 
N.  S.  342),  but  it  could  not  be  considered  as 
an  authority  in  the  present  instance,  for  there 
there  was  an  intestacy,  while  here  the  ques- 
tion was  between  devisees.  The  present  case 
ftirther  differed  from  Lipgcomb  v.  Llptconib  in 
being  one  of  a  running  security.  It  must  also  be 
borne  in  mind,  as  a  fact  iu  the  petitioner's  favour, 
that  the  will  in  this  instance  preceded  the  mort- 
gage.    He  referred  to 

Tonibt  V.  Soch,  2  Col.  C.  C.  490  ( 

Aldrick  V.  Cooper,  8  Vee.  382 ; 

Qwynne  v.  Edtcardt,  2  Kns.  289,  n  ; 

Bute  V.  Cunynghame,  2  Bus.  275. 

Otbome  Morgan,  Q.  C.  and  FiscJier,  for  the 
Count  de  Chabannes,  submitted  that  the  cases 
relied  on  in  support  of  the  petitioner's  contention 
had  no  application.  They  were  all  cases  of  mar- 
shalling, while  this  was  simply  one  of  contribu- 
tion. They  relied  on  Lljiwomb  v.  Lipscomb  {sup.) 
up  to  a  certain  point,  but  they  contended  that  the 
present  case  depended  upon  the  intention  of  the 
testator  at  the  time  when  he  executed  the  docu- 
ments in  question.  No  other  construction  could 
be  put  upon  the  memorandum  than  that  the 
second  estate  was  intended  as  a  collateral  secnrity 
for  the  moneys  which  had  been  or  might  be 
charged  on  the  Niton  Estate;  and  the  letter  of 
the;4th  May  1863,  clearly  meant  that  if  the  Niton 
Estate  should  be  insufficient  for  the  purpose  for 
which  it  was  primarily  mortgaged,  then,  and  then 
only,  should  recourse  be  had  to  the  other  two 
estates.  In  short,  the  subsequent  mortgage  was 
not  co-extensive  with  the  prior  one,  but  created  a 
separate  and  distinct  liability.  Further,  the  case 
came  within  Locke  Eling's  Act  (17  &  18  Vict. 
o.  113),  as  being  one  of  volunteers  claiming  under 
the  same  instrument.  They  cited  Stnnger  T. 
Harper  (26  Beav.  33). 
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Charles  Hall,  Ward,  and  Leach  appeared  for 
other  parties. 

Greoigide  in  reply. 

The  ViCE-CiUNXELLOR. — I  think  I  can  dispose 
of  this  case.  It  seems  to  me  that  Li^iscomh  v. 
Lipscoml)  (»np.)  gOYCms  it.  I  cannot  distinguish 
this  ca.se  from  that  one.  Mr.  Greenside  says  this 
is  a  case  bctTrccn  devisees,  and  that  a  distinction 
is  to  be  made  between  such  a  case  and  the  cose  of 
an  intestacy.  That  appears  to  me  to  be  much  too 
slender  a  distinction  to  be  acted  upon.  The  tes- 
tator in  this  case  made  a  will,  and  afterwards  dealt 
with  his  property  in  a  way  which. defeated  the  will 
pro  tanto.  The  question  is,  whether  those  dealings 
are  to  have  their  natural  and  legal  effect,  or 
whether  they  are  to  have  some  special  effect 
attributed  to  them ;  and  I  cannot  see  why,  because 
the  testator  had  at  a  previous  time  an  intention, 
which  no  doubt  he  preserved,  subject  to  those 
deeds,  that  the  estates,  if  estates  there  were, 
iihould  go  to  his  two  devisees,  it  should  make 
any  diflerence.  It  was  further  said  that  Line- 
comb  V.  Lipsroinb  did  not  apply,  because  this 
is  a  case  of  a  running  securit}'.  That  distinction 
appears  to  me  to  bo  one  which  involves  much 
greater  difficulty  than  the  former,  because  it  may 
Biirly  be  argued,  as  I  understood  Mr.  Hall  to  have 
argued,  that  at  the  time  the  testator  gave  the 
first  security,  he  must  be  taken  to  have  intended 
that  that  estate  should  be  the  only  security,  and 
that,  therefore,  infcrentially,  the  priniai-y  security 
■was  another  security  for  whatever  might  tlierc- 
after  be  advanced  upon  the  current  account.  I 
think,  however,  that  is  a  little  too  fine  a  distinc- 
tion to  be  acted  upon ;  and  I  think  the  answer  to 
it  is,  probably,  that  the  testator,  of  course,  did  not 
know  what  he  might  require  by  way  of  advances 
on  the  running  security  which  no  first  gave ;  but 
when  he  found  that  he  had  had  advanced  to  him 
17,000f.  odd,  he  changed  his  intention — that  is 
to  say,  he  then  added  another  security.  But  in 
fact  the  intention  which  is  to  bo  inferred  from  his 
having  given  the  first  security  for  the  running 
account,  must  be  taken  in  connection  with  the 
fact  of  his  having  given  the  second  security,  when 
that  first  security  had  run  up  to  a  certain  extent ; 
and  therefore  it  is  not  to  be  assumed  that  he  had 
retained  that  intention  unaltered,  after  the  first 
security  had  been  exhausted  to  the  extent  of  the 
17,000J.  or  18,000?.  It  appears  to  me  that  the 
larger  and  first  advance  was  made  exclusively  on 
the  Niton  Estate,  and  that  the  smaller  and  subse- 
quent advance  was  made  on  the  security  of  the 
two  estates.  If  that  bo  so,  Lij)8comb  v. 
Lipscomb  applies.  But  Mr.  Osborne  Morgan 
was  not  contented  with  Lipscomb  v.  Lips- 
comb. He  argued,  from  the  language  of  the 
memorandum,  that  the  mortgagor's  intention  was 
to  make  the  second  estate  a  collateral  security  for 
that  which  had  been,  or  mi^ht  bo  charged  on  the 
Niton  Estate,  under  the  original  contract,  which, 
as  I  have  said,  involved  all  advances  before  and 
after  the  second  secnrity.  Now,  when  a  mortgagor 
mortgages  two  estates,  and  mentions  that  one  is  to 
be  the  principal,  and  the  other  the  collateral 
security,  ne  mentions  that  which  is  wholly  im- 
material to  the  mortgagee ;  and  'which  must, 
therefore,  be  intended,  I  think,  notwithstanding 
Mr.  Fischer's  argument,  to  regulate  the  resolution 
of  the  equity  of  redemption.  And  the  same 
remark  applies,  though,  I  think,  with  less  force, 
where  having  mortgaged  one  estate,  he  afterwards 


mortgages  another,  expressly  as  a  collateral 
.'ccurity;  for  in  that  case,  also,  the  expression 
"collateral  security,"  answers  no  purpose  as 
between  the  mortgagor  and  the  mortgagee ;  but 
it  is  material  for  regulating  the  title  to  the  equity 
of  redemption,  and,  therefore,  must  be  taken  as 
being  introduced  for  the  latter  purpose,  or  else  it 
is  useless.  The  force  of  the  argument  in  either 
case  lies  in  the  fact,  not  that  it  is  a  collateral 
security,  but  that  an  expression  has  been  used 
which  is  wholly  immaterial,  as  between  the 
mortgagor  and  the  mortgagee,  and  which,  there- 
fore, must  be  taken  to  have  been  used  for  the 
purpose  of  regulating  the  title  to  the  equity 
of  redemption.  When  I  come  to  look  at  the 
document  upon  which  Mr.  Osborne  Morgan  relies, 
I  cannot  find  anything  in  it  which  in  any  degree 
expresses  that  the  security  thereby  brought  in  was 
a  collateral  security.    And  if  I  am  right  in  snp- 

f losing  that  the  force  of  those  cases  upon  cd- 
ateral  securities,  lies,  not  in  the  fact  of  there 
having  been  a  second  security  in  point  of  time, 
but  in  the  circumstance  of  there  having  been  an 
expression  of  opinion  yrhich  most  have  been  in- 
tended   to  apply  to   the  equity  of   redemption, 
because,  as  between  mortgagor  and  mortgagee,  it 
would  have  no  meaning  and  no  effect ;  then,  this 
letter  which  makes  a  second  security,  bnt  does 
not  express  it  to  be  a  collateral  security,  brings 
the  case  within  those  authorities.    I  read  the  letter 
as  moaning  this :  "  I  have  had  a  certain  sum  d 
money  on  the  security  of  A. ;  I  want  more,  on  the 
security  of  A.  plus  B."    If  that  is  so,  it  is  the  case 
of  Lipscmnb  v.  Lipscomb  entirely.      "  I  have  had 
money  on  security  A. — as  much  as  I  think  fiiir— 
and  Iwant  now  more  on  security  B."    But  as  the 
money  which   was    advanced   after    the   memo- 
ranndum  was  expressly  secured  on  A.  by  the  first 
instrument,  I  think  it  would  be  too  much  to  say 
that  A.  is   not  to    be    taken    as    having  been 
security  for  this  also.     The   result  is  that  the 
case  seems   to  me   to  be  entirely  within  Lips- 
comb V.  Lipscomb ;  and  I  therefore  hold  that  the 
Niton    Estate    is   the  primary  security   for  the 
first  and  larger  advance,  and  the   two   estates, 
according  to  their  value,  are  rateably  chargeable 
with   the  second  and  smaller  advance.    I  haw 
already  said  that  I  should  have  tollowed.  Lipscomb 
r.  Lipscomb,  even  if  I  thought  it  wrong,  but  I  may 
say  that  the  criticisms  which  have  been  made 
upon  it,  have  led  me  to  conclude  that  it  is  l^r- 
fectly  right.    I  can  very  well  conceive  that,  under 
certain  circumstances,  the  decision  might  be  an 
inconvenient  one ;  because  in  the  case  which  occa- 
sionally occurs  of  two  estates  which  have  been 
mortgaged  to  separate  persons  at  different  tuiMS 
becoming  vested  iu  one  mortgagee,  and  congMi- 
dated,  and  then  afterwards  becoming  separated, 
between  two  persons  having  different  titles  in  the 
equity  of  redemption,  there  may  be  a  very  com- 
plicated  legal  process  to  work  out  in  priorities 
However,  that  is  a  rare  case ;  and,  if  the  principte 
of  Lipscomb  V.  Lipscomb  is  right  (as  I  think  Jt  iV< 
the  circumstance  that  it  might  be  inconvenient  m 
certain   rare  cases  is  not  to    be  co""'^®'*"!^ 
believe  the  case  of  Lipscomb  v.  Lipscmnb  to  be  goW 
law,  and  therefore  follow  it  in  the  present  <**'• 

The  minute  of  the  order  was  as  follows  :  ^^~f^ 
that  the  Niton  estate  is  primarily  liabks  for  tne 
17,450?,  10«.  3d.  dne  at  the  date  of  the  motnoraa- 
dum  of  the  4th  May  1863,  and  the  interest  thereon , 
that  the  Niton,  and  Wydcombe,  and  Silboda  es- 
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tatcs  »ro  littblc  rateably,  according  to  their  sepa- 
rate yaluc,  for  all  moneys  advanced  to  the  testator 
after  the  date  the  4th  May  1863,  and  the  interest 
thereon ;  direct  that  for  the  purposes  of  the  con- 
tribution between  the  I^iton  and  Wydcombo  estates 
the  net  value  of  the  two  estates  is  to  be  ascer- 
tained ;  inquiries  as  to  the  amount  to  be  contri- 
buted by  Mrs.  Dawes,  in  respect  of  the  property 
devised  to  her,  in  case  the  parties  differ  as  to  it. 

Solicitor  for  the  petitioners,  F.  Leach. 

Solicitors  for  the  respondents.  Fairer,  Ouvnj, 
and   Co.;   T^  Fortune. 


Thursday,  Nov.  9. 

He  Woodcock's  Settled  Estate. 

Practice — Accoimtanl'General — Moiicy  paid  into 

eouH — Interim,  investment. 

It  i»  not  tlie  practice  in  the  Accountani-GeneraTs 

office  to  invest  vioneys  paid  into  court  nnder  the 

Leases  and  Sales  of  Settled  Estates  Act,  unless 

requested  to  do  so  hy  the  solicitor  having  tlte  con' 

duct  of  tike  inatter. 
This  was  a  motion,  in  the  above  case,  for  leave  to 
bring  an  action  against  the  Acconntant-General  of 
the  Court  of  Chancery,  or  that  the  plaintiff's 
damages  for  non-investment  of  moneys  paid  into 
court  might  be  otherwise  ascertained. 

The  facts  were  as  follows : 

On  the  22nd  Dec.  1865  an  order  was  made  direct- 
ing 12002.  to  be  paid  into  court  under  the  25th 
section  of  the  Leases  and  Sales  of  Settled  Estates 
Act  (19  &  20  Vict.  c.  120),  which  provides  that 
money  paid  in  shall,  until  an  investment  in 
land  can  be  found,  be  converted  into  Exchequer 
bills  or  Consols.  The  money  was  paid  into  court 
in  1866,  but  on  being  required  in  18/0  it  was  ascer- 
tained that  it  had  not  been  invested.. 

The  ground  on  which  the  neglect  was  sought  to 
be  justified  was  that  it  was  not  the  practice  m  the 
ofSce  of  the  Accountant-General  to  invest  funds 
paid  into  court  without  a  written  request  to  do  so. 

Hinde  Todmer,  Q.C.  and  Lanyley,  in  support  of 
the  motion,  contended  that  it  was  the  duty  of  the 
Accouutant-General  to  see  that  money  paid  into 
court  was  immediately  invested.  The  practice  in 
the  accountant's  office  of  deferring  the  investment 
until  specially  requested  to  make  it,  was  a  pi-actice 
which  was  in  direct  violation  of  the  express  order 
under  the  statute,  and  was  not  apparently  warranted 
by  any  order  or  statute.  It  pressed  very  hardly 
on  suitors,  and  ought  to  be  discouraged  by  the 
court. 

Dickinson  Q.C.  and  Methold,  for  the  Accountant- 
General,  were  not  called  upon. 

The  ViCE-CuASCELLOK. — The  order  of  the  court 
does  not  compel  or  authorise  an  immediate  invest- 
ment of  money  by  the  Accountant-General,  but 
allows  it  to  rcmam  in  suspense.  The  practice 
adopted  by  the  Accountant-General  is  recognised 
by  the  general  order,  and  is  convenient,  as  an 
immediate  investment  might  be  very  injurious. 
The  Settled  Estates  Act  must  be  token  to  have 
been  passed,  recognising  the  established  practice 
of  the  court.  The  motion  is  an  experimental  one, 
and  must  be  dismissed  with  costs. 

Solicitors:  H.  A.  Maude ;  Solicitor  to  the  Suitors' 
Fee  Fund. 


Common  Hato  Courts. 


COITBT  OF  QUSEirS  BEVCH. 

Beported  by  J.  Sbobtt  and  M.  W.  HcEelub,  Eaqn., 
BarrUteis-ot-lAw. 

Timrsday,  Nov.  9. 

Bradley  v.  Sylvestee. 

Quo  ivarranto—Clerh  to  a  school  board— Office  lield 

during  ^^Icasiire  of  the  board. 
Upon  an  appUcation  for  a  writ  of  quo  wairanfo 
against  the  clerk  to  a  school  board,  on  the  ground 
that  he  %cas  imprnperly  elected  according  to  (lie 
•provisions  o/33  ij-  3-t  Vict.  c.  75, ».  35; 
Tlie    Court    refused    a    rule,    coi'-sidm-ing   that   the 
majority  of  the  board  might,  without  assistance, 
rchtedy  tlte  impropriety  tlieinselvcs,  the  office  being 
held  during  the  pleasure  of  the  board. 
Gane  moved  for  a  rule  for  quo  warranto,  calling 
upon  the  Eev.  W.  T.  M.  Sylvester  to  show  cause 
by  what  authority  he  acted  as  clerk  to  the  school 
board  of  the  borough  of  Castleford.    By  33  &  34 
Vict.  c.  75,  8.  35,  "  A  school  board  may  appoint  a 
clerk  and  a  treasurer  and  other  necessary  officers, 
including  the    teachers  required  for  any  school 
provided  by  such  board,  to  hold  oflSce  during  the 
pleasure  of  the  board,  and  may  assign  tliem  such 
salaries  or  remuneration  (if  any)  as  they  may  think 
fit,  and  may  from  time  to  time  remove  any  of 
such  officers ;  but  no  such  appointment  shaU  bo 
made,  except  at  the  first  meeting  of  the  board, 
unless  notice  in  writing  has  been  sent  to  every 
member  of  the  board."    [Blackbubs,  J. — But  i.s  it 
a  case  in  which  quo  ica rranto  will  lie?     It  will  not 
lie   against  a  churchwarden,  and  why  should  it 
here  r    You  might  as  well  say  it  would  lie  in  the 
case  of  a  secretary  to  a  railway  company.  This  ques- 
tion was  discussed  in  Darify  v.  27ic  Qtt«<'u(12Cl.&P. 
520.]  The  two  cases  are  not  analogous,  for  the  secre- 
tary to  a  railway  company  is   appointed  by    a 
private  corporation  to  deal  with   private  funds, 
whereas  the  clerk  to  a  school  boanl  is  appointed 
under  a   statute,  and  one  of   his    duties  is    to 
countersign  all  orders  of  the  board  for  the  pay- 
ment of  money.    It  was  held  by  Campbell,  C.J. 
and  Erie,  J.  in  the  case  of  Beg.  t.  St.  Martin-in- 
tJie-Fields  (17  Q.  B.   149),  that   an  appointment 
immediately  or  mediately  by  statute,  where  the 
officer  had  to  countersign  cheques  for  the  payment 
of  money  raised  by  a  rate  was  to  a  great  extent  ab 
least  a  public  appointment.    Sect.  54  of  the  Act 
above  mentioned  provides  that  a  deficiency  in  the 
school  funds  shall  be  supplied  by  a  rate.     In  May 
last  the  second  meeting  of  the  Castleford  School 
Board  was  held  to  consider  applications  for  their 
clerkship.     Two  candidates  were  sdected — viz., 
Bradley  and   Sylvester— and  a  poll  was  taken. 
Six  members  of  the  board  were  present,  one  of 
whom  remained  neutral.     Three  members   first 
voted  for  Bradley,  one  of  whom  afterwards  also 
voted   for    Sylvester.     This  made  the  recorded 
votes  for  each  candidate  equal,  and  the  Chairman 
gave   a   second   or   casting   vote   in   favour   of 
Sylvester,   whom   ho  thereupon   declared  to  be 
elected.    At  the  following  meeting  a  protest  was 
made  against  the  election ;  but  it  was  overruled 
by  the  chairman.     Another  ground  of  objectioD 
is  that  the  election  did  not  take  place  at  the  first 
meeting  of  the  board,  and  that  no  notice  was  given 
according  to  the  statute.    [Cockbuks,  C.J.— The 
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tenure  of  the  office  in  onlv  during  the  pleasure  of 
tbe  board ;  and  it  wok  held  in  Be  Fox  (27  L.  J.  151 
Q.B.)  that  an  iuformation  will  not  be  granted  in 
the  case  of  clerk  to  boi-ough  justices,  as  such  clerk 
is  removable  at  the  pleasure  of  the  justices.]  In 
E<:g.  V.  St.  ilatiin-in-the-Field$,  above  cited,  the 
appointment  of  derk  to  the  Board  of  Guardians 
for  life  and  during  sanity,  or  until  resig^tion  or 
removal,  was  held  miamdiH  sc  henc  geuerii,  and  was 
subject  to  a  writ  otqtu)  warranto, 

CocKBVRN,  C.J. — Upon  con.iideration  of  the  case 
of  Darhy  v.  TJut  Queeti,  and  the  provisions  of  this 
statute,  it  may  be  that  a  writ  of  quo  warranto  may 
be  applicable  to  tbe  office  of  clerk  to  a  school 
board  ;  at  all  events,  I  will  not  now  undertake  to 
say  that  it  could  not  lie  against  the  defendant.  If 
it  would  lie  we  should  still  have  to  exercise  our 
discretion  as  to  granting  a  writ.  Here  the  ground 
upon  which  we  are  asked  to  interfere  is  an  impro* 
pricty  in  the  election,  and  as  the  office  is  held  at 
the  pleasure  of  the  board,  it  is  competent  for  the 
board  to  do  what  might  lie  accomplished  by  our 
interference.  If  the  election  were  really  effected 
by  a  colourable  majority, or  upon  insufficient  notice, 
the  real  majority  have  the  power  to  eject  the 
present  clerk,  and  to  elect  the  person  whom 
they  prefer.  At  all  events,  it  should  be  shown 
before  asking  this  court  for  a  writ  that  some  other 
attempt  than  a  mere  protest,  overruled  by  the 
chairman,  has  been  made  to  obtain  the  assistance 
of  the  board  to  remedy  the  impropriety  com- 
plained of. 

BucKBUKX,  MELLOB,and  Hasxex,  J  J.  concurred. 

Ibih'  refused. 

Attorneys  for  applicant,  Blahehij  and  Bftii-lck. 


WOODHAMS  t'.  WOODHAMS. 

Costs  to  ah'tdi  event — Iiff>>rcnce  of  eaicse  and  matters 

in  difference. 
An  action  upon  money  counts  and  for  trover  tins  re- 
ferred  to  a  master,  "  costs  of  tlie  catuie,  rtference, 
and  award  to  abide  tJie  event."  It  teat  awarded 
that  defendant  had  proved  his  set-off  of  an  equal 
amount  to  plaintiff's  claim  in  the  money  counts, 
371. 10s. ;  and  that  plaintiff  oiced  defendant  21. 10«. 
Upon  the  trover  count  plaintiff  was  awarded 
4!3J.  7s.  7d.  TJie  master  gave  to  plaintiff  the  costs 
of  action,  to  defendant  the  costs  of  proving  plea 
of  set-off,  but  to  neitlier  paHy  tlie  costs  of  the  refe- 
rence and  award: 
The  court  refused  to  review  this  taxation  of  costs. 

Forbes,  for  plaintiff,  moved  for  a  rule  to  direct  a 
master  to  review  his  taxation  of  costs. 

The  declaration  contained  money  counts,  and  a 
count  in  trover. 

The  defendant  pleaded  to  the  money  counts 
never  indebted,  payment,  and  set-oS ;  and  to  the 
trover  count  not  guilty. 

After  issue  was  joined,  the  cause,  and  all  matters 
in  difference  between  the  parties,  were  referred  to 
the.  arbitration  of  a  master,  by  the  order  of  refe- 
rence, "  costs  of  the  cause,  reference,  and  award  to 
abide  the  event." 

Tbe  award  was  as  follows:  "Due  from  defen- 
dant to  plaintiff  on  money  counts,  37{.  10».  Sue 
from  plaintiff  to  defendant  on  plea  of  set-ofif  to 
money  counts,  372.  lOs.  And  due  from  plaintiff  to 
defendant  21. 10«.  more.  Defendant  guilty  of  con- 
version of  plaintiff's  goods — damages  assessed  at 
431.  9s.  7d:' 


The  master  allowed  plaintiff  the  costs  of  action, 
and  gave  the  defendant  the  cost  of  proving  the 
plea  of  set-off ;  but  he  gave  to  neither  party  the 
costs  of  the  reference  and  award. 

It  was  contended  that  the  ))laiutiff  was  entitled 
upon  the  terms  of  the  reference,  and  upon  the 
findings  of  the  master,  to  the  whole  costs  of  the 
cause,  and  also  to  the  costs  of  the  reference  and 

In  hunhiU  V.  Ford  (L.  Rep.  3  C.  P.  36),  a  cause 
and  all  matters  in  difference  were  referred  by 
an  order  at  Nisi  Prius,  which  provided  that  the 
costs  of  the  reference  and  award  should  abide  the 
event  of  the  award.  The  arbitrator  decided  the 
cause  in  favour  of  the  defendant,  and  with  respect 
to  the  matters  in  difference,  awarded  that  the  plain- 
tiff had  a  valid  claim  against  the  defendant,  .and 
that  the  defendant  had  a  valid  claim  against  the 
plaintiff  of  lai-ger  amount,  and  directed  the  plain- 
tiff to  pay  the  difference  to  the  defendant.  Tlie 
claims  were  unliquidated,  and  could  not  have  been 
set  off  against  one  another  in  an  action ;  it  was 
held  that  the  event  of  the  award  was  wholly  in  the 
defendant's  favour,  and  the  defendant  was  there- 
fore entitled  to  the  costs  of  the  reference  and  award. 
Willes,  J.  said  that  although  these  claims  could  not 
be  set-off"  against  each  other  in  an  action,  the  effect 
of  the  awai^  was  to  set  them  off  and  to  merge  the 
plaintiff's  cluim  in  that  of  the  defendant.  The  de- 
cision in  that  case  was  followed  by  the  Court  of 
Exchequer  in  Stevens  v.  GluipmcM  (L.  Rep.  6  Ex. 
213;  -24  L.  T.  Rep.  N.  S.  478)),  where  a  cause 
and  all  matters  in  difference  were  referred,  and 
it  was  ordered  that  "the  costs  of  the  cause 
shall  abide  tbe  event  of  the  reference,  and 
that  the  costs  of  the  reference  and  award  should 
be  in  the  discretion  of  the  arbitrator."  The 
arbitrator  awarded  the  plaintiff  2.592,  1«.  in  the 
cause,  and  the  defendant  2i2l.  13«.  10(7.  in  the 
matters  of  diffei-cnce.  Held  that  plaintiff"  was  en- 
titled to  his  costs  of  action  notwithstanding  sect.  -5 
of  the  County  Courts  Act  1867.  Baron  Bramwell 
put  his  judgment  on  the  same  ground  as  that  tux)n 
which  the  pmintiff  in  this  action  now  reUcd :  "  It  is 
contended  that  this  reference  has  had  no  such 
event  as  to  entitle  the  plaintiff  to  his  costs  of  the 
cause,  which  are  to  follow  the  event  of  the  re- 
ference, because  the  arbitrator  has  not  decided 
everything  referred  to  him  in  favour  of  one  party. 
I  do  not  asseut  to  this  view  of  the  matter.  It 
does  not  seem  to  me  sound  in  principle,  and  none 
of  the  authorities  cited  decide  the  point.  I  think 
the  true  construction  of  the  clause,  which  is  not  in 
the  ordinary  form,  is  this :  that  the  costs  are  not 
to  go  as  the  cause  is  determined,  but  as  the  re- 
ference is  determined,  and  that  if  the  defendant 
could  overtop  the  plaintiff's  claim  in  the  cause  he 
was  to  have  the  costs,  but  that  if  he  fell  shoi-t  of 
it  the  plaintiff  was  to  have  them.  On  the  con- 
struction contended  for,  the  plaintiff  would  be 
placed  in  a  singular  position,  for  he  would  run  the 
risk  of  losing  tiie  costs  of  the  cause,  in  which  we 
niay  assume  he  had  good  reason  to  believe  he 
shoiUd  be  successfiil,  in  case  the  arbitrator  found 
anything,  however  small,  in  favour  of  the  de- 
fendant m  respect  of  the  ot^er  matters  in  difference. 
That  certainly  cannot  have  been  his  real  intention 
in  consenting  to  the  reference,  and  I  do  not  think 
the  words  used  compel  us  to  a  construction  which 
would  end  in  such  a  result." 

The  CouKT  (Cockbum,  C.J.,  Blackburn,  Mellor, 
and  Hannen,  J  J.),  were  of  opinion  that  the  decision 
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of  the  master  with  respect  to  the  costs  was  justi- 
fied by  the  order  of  reference. 

Ituh  refuted. 
Attom^s  for  phtintiff,  Slnf/hton  and  TatterihM. 


Saturday,  Xou.  11. 

PouxD   (app.)  V.  The  Board  of  Works  for  tue 

Plumsikad  District  (resps.). 

Loro  Nortiibrook  (app.)  v.  Tub  Board  or  Works 

FOR  TUB  Plumstead  DISTRICT  (resps.). 

Ncto  street — Expemeg  of  draining  attd  paving — 
Apportionmetit  —  Meh-opoli»    Management    Act, 
18o6  (18  .5-  19  Viet.  c.  120),  »».  105,  250— Metro- 
politan  MaiMgement  Amendment  Act,  186*2  (25 
4-  26  Vict.  e.  102),  »».  77,  98, 112. 
At  the  time  of  tlie  pasting  o/"  tJu  Metropolis  Manage- 
ment  Act,  1855,  o  certain  lane,  liaving  hut  a  few 
houses  near  it,  teas  hepl  in  repair  as  a  highway 
hu  the  parish.    Between  the  hedges  which  bordered 
the  adjoining  fields,  there  was  an  average  distance 
of  about  forty  feet,  but  only  eighteen  feet  in  the 
midtUe  of  this  space  was  kept  as  a  liard  metal 
road.     Since  that  time,  both  before  and  after  the 
passing  of  the  Metropolis  Management  Am^nd- 
inent  Act,  1862,  a  great  many  houses  have  been 
built  on  both  sides  of  this  lane  ;  a  sewer,  at  the 
request  oftlie  inhabitants,  has  been  constructed  by 
the  District  Board  of  Works;  a  footpath,  and  also 
a  broader  carriage  road,  have  been  made  and  kept 
in  repair  by  the  Board.    All  tlie  expenses  of  tJiese 
works  were  defrayed  out  of  the  general  raies,  but 
the  Board  now  claimed  them  from  ilie  owners  and 
occupiers  of  the  houses  and  land  adjqining.  Orders 
enforcing  this  claim  tvere  made  by  a  magistrai-e. 
Upon  appeal  by  an  oicne>-  of  houses,  and  by  tlie  pro- 
prietor of  some  private  roads  which  ran  across 
flic  lane,  atid  /tad  been  assessed  at  tlie  same  rate  cu 
tlie  houses : 
Held,  that  this  lane,  although  a  highway  r^aairable 
by  the  parish  at  the  date  of  tlie  Act  of  I80&,  might 
become  a  new  street  toithtn  the  meaning  of  the 
Metropolis  Management  Acts;  and  that  the  pro- 
prietor of  the  private  roads  loas  an  owner  of  land 
within  the  meaming  of  sect.  250  of  tlie  Act  of  1855. 
Held,  however,  that  wdess  all  these  expenses  were 
included  in  one  apportionment  upon  the  owners 
and  occupiers  of  the  whole  new  street,  the  claim  of 
the  Board  was  bad. 
Tuis  was   a  case  stated  for  the  opinion  of  the 
court  under  the  provisions  of  the  statute  20  &  21 
Vict.   c.  43,  and  the  point  for  decision  related 
to  the  powers  of  the  Plumstead  District  Board 
of  Works   (thereinafter  called    "  the   board ")   to 
pave  a    certain   portion    of    a    certain    road    in 
the  parish   of  Lee,  in  their   district,  commonly 
known  as  Burnt  Ash-hine,   and  to    charge    the 
expenses  thereof  to  the  owners    of    the    houses 
thereto  adjoining,  and  of  the  land  bounding  the 
said  road,  or  abutting   thereon,  under  the   pro- 
Tisions  of  the  statutes  18  &  19  Vict.  c.  120,  s.  105, 
and  25  M  26  Vict.  c.  102,  s.  77. 

On  the  23rd  June  1869,  complaints  were  made 
and  summonses  were  obtained  by  the  clerk  to  the 
board  agunst  the  appellant,  Mr.  Pound,  for  the 
recovery  of  1122f.  16».  6d.,  being  the  aggregate 
amount  of  the  varions  sums  assessed  upon  the 
several  houses  and  portions  of  land  of  which  he 
is  the  owner,  as  set  forth  in  a  schedule  annexed  to 
the  summonses;  and  against  the  appellant,  Lord 
Korthbrook,  for  the  recovery  of  14-H.  i3».,  as  being 


the  aggregate  amount  of  the  various  sums  assessed 
upon  several  roads,  of  which  he  is  the  owner,  as 
set  forth  in  the  schedule  indorsed  upon  the  said 
summons,  as  being  their  due  and  proper  respec- 
tive shares  of  the  said  expenses.  These  summonsed 
came  on  for  hearing  before  the  stipendiary  magis- 
trate of  the  district  on  the  5th  July  186'.^  and  on 
successive  days  by  adjournments,  when  for  the 
purpose  of  raising  the  question  in  dispute  between 
the  parties,  the  magistrote  decided  iu  favour  of  the 
board,  and  made  orders  that  the  defendants  should 
pay  the  amounts  sought  to  be  recovered  from  them 
respectively.  At  the  defendant's  request,  they 
being  dissatisfied  with  this  decbion  m  point  of 
law,  the  magistrate  stated  the  present  case. 

On  the  Ist  Jan.  1856,  when  the  Metropolis  Local 
Management  Act  came  into  operation.  Burnt  Ash- 
lane  was  an  ancient  highway  and  public  carriage 
road  leading  in  a  north  and  south  direction  from 
Lee-green,  in  the  parish  of  Lee,  in  the  county  of 
Kent,  to  Bromley  in  the  same  county.  It  was  a  pub- 
lic thoroughfare  for  carriages,  of  an  average  width 
of  forty  feet  or  thereabouts  between  the  hedges, 
of  which  a  width  of  about  eighteen  feet  or  there- 
abouts had  been  time  out  of  mmd  repaired  as  hard 
road  by  the  parish,  leaving  the  remainder  in  grass 
on  each  side  of  the  road.  The  g^rass  was  bounded 
on  each  side  of  the  road  by  a  watercourse,  outside 
which  was  a  bank  and  hedge  separating  the  water- 
course from  the  adjoining  land.  At  the  northern 
end  of  the  highway  in  question,  viz..  Burnt  Ash- 
lane,  on  the  west  side  was  a  house  used  as  a 
butcher's  shop,  one  of  six  houses,  three  being  shops, 
all  of  which  houses  fronted  towards  a  road  running 
across  the  highway  in  question,  and  loading  from 
Eltham  to  Lewisham.  At  the  hack  of  these  nouses 
and  at  a  distance  of  sixty  feet  or  thereabouts  from 
the  highway  in  question,  was  a  seventh  house 
(called  Eagle  Cottage)  fronting  towards  the  high- 
way in  question,  and  having  a  path  leading  there- 
from to  the  front  door.  At  the  same  end,  on  the 
east  side  was  a  pond,  which  was  filled  up  by  the 
board  in  the  course  of  the  year  1856,  and  which 
discharged  itself  into  the  wateroourse  on  the  east 
side  of  the  highway  in  q^uestion.  Beyond  the  pond 
was  an  orchard  belonging  to  a  farm  called  Lee- 
green  Farm,  the  building's  of  which  farm  were  at 
a  distance  of  from  100ft.  to  200ft.  from  the  high- 
way. On  the  west  side  of  the  highway  in  ques- 
tion, and  at  a  distance  of  850ft.  or  thereabouts 
from  the  north  end  was  a  house,  then  lately  built 
by  the  appellant,  Mr.  Found.  This  house,  called 
Stratton  Villa,  is  about  seventy  feet  from  the 
centre  of  the  highway,  and  is  occupied,  together 
with  a  plot  of  ground  fifty  feet  wide,  and  200ft. 
deep,  on  which  it  stands,  and  which  forms  a  fore- 
court and  back  garden  to  the  house. 

At  the  date  mentioned,  Ist  Jan.  1856,  no  other 
houses  than  those  already  mentioned  existed 
along  the  portion  of  the  highway  in  question  which 
the  board  has  paved  or  purposes  to  pave,  or  hod 
approaches  thereto ;  but  the  ground  on  either  side, 
except  the  before-mentioned  orohard,  consisted  of 
open  fields  cultivated  as  ordinary  farm  land. 

Between  the  years  1856  and  1862  building  oper- 
ations had  been  carried  on,  and  on  the  7th  Aug. 
1862  (the  date  of  the  passing  of  the  Metropolis 
Management  Amendment  Act)  twenty-one  addi- 
tional houses  had  been  built  on  the  west  side  of 
the  highway  in  question.  The  appellant  Mr. 
Pound  is  owner  of  several  of  the  nouses  which 
were  built  prior  to  Aug.  1862,  and  part  of  the 
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claim  of  the  board  against  him  is  in  respect  of  the 
said  houses. 

On  the  31st  Jan.  1861  the  board  approved  of  a 
certain  plan  laid  before  them  by  the  appellant,  Mr. 
Pound,  setting  out  a  line  of  frontage  for  the  fore- 
courts of  houses  on  the  east  side  of  the  highway 
in  question  to  the  extent  of  1200  feet.  The  line  of 
frontage  was  staked  out  on  the  land  sometime  in 
the  year  1861,  and  posts  were  put  down  marking 
the  permanent  bonndaiy  between  the  forecourts 
and  the  road.  As  a  concution  for  the  said  approval 
the  board  had  required  that  the  highway  should 
be  made  throughout  of  the  width  of  fifty  feet,  and 
in  consequence,  the  appellant  Mr.  Pound  laid 
into  the  highway  in  question  a  strip  of  land  on 
the  east  side  sufficient  to  comply  with  this  con- 
dition. The  highway  being  already  fifty  feet  wide 
for  a  length  of  about  200  feet  at  the  North-east 
comer,  nothing  was  there  laid  in.  The  Une  of  the 
frontage  so  approved  of  and  marked  out  was  that 
on  which  the  Une  of  the  forecourts  was  subse- 
quently built.  A  plan  for  the  drainage  of  the 
above  proposed  houses  was  submitted  to  the 
board  in  May  1861,  but  was  disapproved  of,  and  an 
amended  pkm  was  approved  of  in  Jan.  1863.  The 
building  of  the  houses  was  commenced  shortly 
afterwards,  viz.,  in  Jan.  1863. 

Between  the  7th  Aug.  1862  and  the  date  of  the 
summonses  mentioned,  a  line  of  railway  had  been 
constructed  by  the  Soutb-Eastem  Railway  Com- 
pany ,  crossing  the  highway  in  question  nearly  at 
right  angles  to  it,  and  at  a  distance  of  850  yards  or 
thereabouts  southwards  from  Lee-green.  It  is 
this  length  of  road  from  Lee-green  to  the  southern 
side  of  the  land  occupied  by  the  Sonth-Eastern 
Eailway  Company,  extendhig  to  850  yards  or 
thereabouts,  which  the  board  allege  to  be  a  new 
street  within  the  meaning  of  the  Metropolitan 
Management  Acts ;  and  the  portion  which  they 
have  paved  or  propose  to  pave  under  the  powers 
thereby  conferred  upon  them,  is  so  much  as  is  not 
comprised  in  the  eighteen  feet  described  as  having 
been  repaired  as  hard  road.  All  the  houses  men- 
tioned in  this  case  are  in  and  upon  this  length  of 
road,  and  the  board  have  apportioned  the  esti- 
mated expenses  of  oaving  the  same  upon  the 
owners  of  all  the  said  nouses.  The  appellant  (Mr. 
Pound)  is  owner  of  several  of  the  said  houses, 
some  of  which  were  built  prior  to  Aug.  1862,  and 
part  of  the  claim  of  the  board  against  him  is  in 
respect  of  the  said  houses. 

Subsequently  to  the  7th  Aus.  1862  other  houses 
were  built  on  both  sides  of  the  highway  in  ques- 
tion. 

Before  the  7th  Aug.  1862  nothing  had  been 
built  on  the  east  side  of  the  highway  m  question, 
but  between  that  date  and  the  date  of  the  sum- 
monses, fifty-six  houses  had  been  built  on  that  side. 

In  the  year  1862,  and  before  the  passing  of  the 
25  &  26  Vict.  c.  102,  the  board  received  an  applica- 
tion from  the  owners  to  constnict  a  sewer  which 
had  become  necessary  for  the  drainage  of  the  new 
houses  on  the  highway  in  question,  which  had  by 
that  time  been  built.  The  board  agreed  to  the 
proposal,  on  condition  that  the  owners  paid 
two-thirds  of  the  expense,  and  constructed,  on 
these  conditions,  1350n.,  commencing  at  the  north 
end.  Sobsequently,  in  the  year  1865,  the  sewer 
was  carried  on  a  further  length  of  1050ft.,  and  in 
1867  a  further  length  of  2110ft.,  the  board  halving 
agreed  to  construct  the  farther  lengths  on  the 
same  conditions. 


In  the  year  18o6.  the  board  constructed  a  foot- 
path on  the  western  side  of  the  highway  in  ques- 
tion, commencing  at  Lee-green,  of  8ft.  in  width, 
and  1100ft.  in  length,  and  paved  the  same,  that  is 
to  say,  made  the  top  thereof  hard  with  suitable 
gravel ;  and  have,  from  the  time  of  its  sud  con- 
struction, repaired  and  maintained  the  same.  In 
the  year  1863  the  board  constructed  a  similar  foot- 
path on  the  eastern  side  of  the  highway  in  ques- 
tion of  the  length  of  300ft.  and  8ft.  in  width,  and 
have,  since  its  construction,  maintained  and  re- 
paired the  same.  At  the  time  of  the  constructing 
the  path  last  mentioned,  the  board  made  a  hard 
carriage  road  on  the  spaces  then  remaining  be- 
tween the  said  footpaths  and  the  said  18ft.  of  hard 
road  which  had  always  existed,  so  as  thereby  to 
construct  a  hard  road  comprising  the  whole  of  the 
width  between  the  said  footpaths,  and  have  since 
repaired  the  same.  All  the  expenses  of  the  above 
works  were  defrayed,  and  repairs  paid  for,  by  the 
board  out  of  the  general  rates.  All  the  said  ex- 
penses are  included  in  the  estimates  of  the  costs 
now  caused  to  be  made  by  the  board  as  hereafter 
mentioned  and  sought  to  be  recovered  from  the 
appellants. 

Although  between  some  of  the  houses  on  both 
sides  of  this  road  there  are  distances  of  various 
lengths,  yet  the  building  plots  on  which  the  houses 
stand  are  aetually  contiguous,  except  where  the 
roads  occur.  Many  of  the  bouses  above-mentioned 
have  been  and  are  occupied,  and  such  houses  have 
from  the  time  of  occupation  been  rated  by  the 
board  for  the  same  purpose  and  to  the_  same 
extent  as  all  the  other  occupied  property  in  the 
district. 

In  consequence  of  the  erection  of  so  many  new 
houses,  112  in  all,  of  which  90  have  been  built 
since  the  7th  Aug.  1862,  the  board  have  now 
determined  it  to  be  necessary  to  form  and  pare 
proper  and  convenient  footpaths  each  side  or  the 
bigfawar  in  question  similar  to  and  in  continu- 
ation of  those  already  formed  and  paved  as  before 
mentioned,  and  'a  portion  of  the  road  to  the  width 
of  8ft.  is  intended  to  be  appropriated  on  each  side 
for  that  purpose;  and  the  board  have  also  deter- 
mined to  make,  in  continuation  of  the  length  of 
300ft.  constructed  in  1862,  a  hard  carriage-lpad 
along  the  residue  of  the  highway  in  question, 
on  the  spaces  between  the  said  footpaths  snd 
the  said  18ft.  of  hard  road  which  has  always 
existed. 

In  order  that  such  paving  of  the  footpaths  and 
carriage-road  as  have  now  been  determined  on  by 
the  board  may  be  done,  and  that  the  expense 
of  doing  such  as  has  been  previously  paved  n^y 
be  repaid  to  the  board,  the  board  have  caused 
proper  estimates  to  be  made  of  the  cost  of  the 
whole  works,  and  have  apportioned  the  cost  among 
the  several  owners  of  nouses  and  land  bonud- 
ing  and  abutting  on  the  highway  in  qn*^^' 
under  the  powers  of  the  26  &  26  Vict,  c  1*«. 
8.77. 

The  several  appellants  are  such  owners  ol  honsw 
and  land  so  bounding  or  abutting  on  the  highwsy 
in  question,  and  the  amount  sought  to  '*  '*' 
covered  from  each  is  admitted  to  be  ha  ^"Jt 
under  such  apportionment,  assuming  *^®_°*J''^ 
are  entitled  to  recover  the  cost  of  the  whok  ww«s, 
and  provided  also,  as  to  Lord  Northbreok,  ttat  ne 
is  liable  to  be  charged  as  follows :  -j,    » 

The  new  roads  on  the  west  side  of  *e  hip""y 
previoasly  alluded  to  are  five  in  number,  »<*  ,»•' 
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at  present  private  roads,  and  Lord  Northbrook  is 
the  owner  of  the  soil  and  freehold  thereof,  and  the 
amonnt  sought  to  be  recovered  from  him  by  the 
board,  144{.  138.,  is  charged  upon  him  solely  as  the 
owner  of  the  said  private  roads,  considered  as  land 
within  the  77th  section  of  the  Act  25  &  26  Vict. 
c.  102,  according  to  the  width  left  between  the  fore- 
courts of  the  houses  in  the  highway  in  question, 
forming  the  comers  of  the  said  private  roads ;  and 
such  amonnt  is  charged  at  the  same  rate  and  in  all 
other  respects  as  the  frontage  of  houses  is  charged. 
Lord  Northbrook  has  no  exclusive  possession  or 
occupation  of  such  private  roads,  the  same  having 
been  laid  out  and  formed  for  the  common  use  of 
the  lessees  and  occupiers  of  property  in  the  said 
private  roads,  and  tne  several  leases  by  the  said 
Iiord  Northbrook  grant  such  common  use  to  the 
several  lessees  and  their  tenants. 

The  appellants  contend  that  the  board  has  no 
power  to  cast  upon  the  owners  of  the  houses  and 
land  M^'oining  to  and  in  and  upon  the  highway  in 
question,  as  the  cost  of  paving  the  same,  the 
amounts  now  sought  to  be  recovered.  The  board 
contend  that  they  have  such  power. 

The  question  for  the  oourt  was,  which  of  these 
contentions  is  correct.  If  the  coort  should  be  of 
i^inion  that  the  board  have  not  the  power  for 
which  they  contend,  the  orders  of  the  magistrate 
were  to  be  quashed ;  if  otherwise,  they  were  to  be 
confirmed.  But  if  the  court  should  be  of  opinion 
that  OB  the  facts  and  the  present  summonses  the 
magistrate  onght  to  have  made  an  order  for  the 
payment  by  the  said  Mr.  Pound  of  part  of  the 
aaid  amount  assessed  upon  him,  upon  the  ground 
that  a  portion  only  of  tne  said  highway  is  a  new 
street,  then  the  further  question  for  tho*opiuion  of 
the  court  was,  what  part  ?  and  the  order  was  to  be 
amended  so  as  to  include  such  part  only  of  the  said 
amonnt ;  and  the  same  as  to  the  amount  assessed 
upon  Lord  Northbrook. 

WiUia  argued  for  the  appellant,  Mr.  Pound. — 
These  claims  by  the  respondents  are  based  upon 
the  provision  m  sect.  105  of  18  &  19  Vict.  c.  120, 
for  paving  a  new  street.  According  to  the  inter- 
pretation clause,  sect.  112,  of  25  &  26  Vict.  c.  102, 
this  place  cannot  be  a  new  street  within  the  mean- 
ing of  the  Legislature,  because  the  road  upon  which 
the  houses  front  had  previously  been  a  highway 
repairable  by  the  parish.  According  to  the  case 
of  Seg.  V.  The  United  Kingdom  Electric  Telegraph 
Company  (31  L.  J.  166,  Mag.  Cas.),  not  only 
this  eigateen  feet  of  hard  metal  road,  but  the 
whole  space  between  the  hedges  also  formed 
part  of  the  highway,  and  therefore  no  part  of 
this  Burnt  Ash-lane  could  be  a  new  street. 
This  is  not  only  the  necessary  interpretation 
of  the  words  defining  a  new  street,  but  it  also  ap- 
pears to  have  been  the  intention  of  the  Legisla- 
ture so  to  limit  the  expression,  fi«m  the  provision 
at  the  end  of  the  SSth  section  of  the  same  Act, 
concenung  "  any  road,  passage,  or  way  hereafter 
to  be  formed  or  laid  out."  This  provision  would 
be  superfluous  if  it  were  not  for  the  subsequent 
definition  of  a  new  street.  This,  too,  is  consistent 
with  the  case  of  Sawyer  v,  Paddington  (23  L.  T. 
Eep.  N.  S.  662 ;  L.  Rep.  6  Q.  B.  164),  where  a 
pert  of  Harrow-road,  having  been  laid  out  for 
sewerage  after  18S2,  was  held  to  be  a  new  street. 
There  are  aaalogous  provisions  under  the  Public 
Health  Acts,  and  if  this  road  were  subject  to  a 
local  board  of  health  instead  of  the  Metropolitan 
Board  of  Works,  the   appeUtnts  clearly,  under 


11  &  12  Vict.  c.  63,  s.  69,  would  not  be  liable  for 
this  claim : 

Wallington  v.  White,  10  C.  B.,  N.  S.,  128 ; 

Hint  V.  Halifatc  Local  Board,  L.  Bsp.  6  Q.  B.  181. 
[Meuor,  J. — ^The  question  is  whether  an  old  road 
cannot  become  a  new  street.]  Even  assuming 
this  to  be  a  new  street,  the  Ixxird  have  no  right 
to  adopt  the  course  they  have  taken.  They  are 
asking  now  for  an  amount,  some  of  which  was  ex- 
pended thirteen  years  before  these  summonses, 
and  a  part  of  which  has  already  been  contributed 
out  of  the  rates  paid  by  the  whole  of  the  ratepayers 
of  the  parish.  Whitchurch  v.  Ftilham  Board  of 
Works  (L.  Rep.  1  Q.  B.  233).  is  an  authority  that 
the  board  can  make  only  one  apportionment  on  all 
the  owners  along  an  entire  road,  and  the  case  finds 
that  they  claim  for  what  has  been  long  completed, 
and  also  for  what  they  have  now  determined 
to  do. 

Tayler,  for  the  appellant,  Lord  Northbrook, 
rehed  upon  the  points  argued  for  the  other  appel- 
lant, and  further  contended  that  Lord  Northbrook 
was  not  an  "owner  "  within  the  meaning  of  the 
18  &  19  Vict.  c.  120  s.  260.  By  that  section  the  word 
"  owner"  shall  mean  the  person  for  the  time  being 
receiving  the  rack  rent  of  the  lands  or  premises 
in  connection  with  which  the  said  word  is  used, 
whether  on  his  own  account,  or  as  agent  or  trustee 
for  any  other  person,  or  who  would  so  receive 
the  same,  if  such  land  or  premises  were  let  at  a 
rack  rent.  These  are  merely  private  roads,  which 
it  would  be  impossible  to  let  at  a  rack  rent,  and 
which  can  be  only  a  source  of  expense  to  the 
owner. 

Brown,  Q.  C.  (with  him  Barrow)  for  the  re- 
spondents.— [CocKBCRS,  C.J. — We  will  not  trouble 
you  on  the  first  point ;  in  our  opinion  this  was 
clearly  a  new  sti«et  within  the  meaning  of  the 
Metropolis  Management  Acts.] — With  respect  to 
the  last  point  taken  on  behalf  of  Lord  Northbrook, 
every  private  road  increases  the  value  of  house 
property  in  the  neighbourhood;  these  roads,  there- 
fore, may  bo  taken  to  be  connected  with  lands  or 
premises  belon^n^  to  him,  or  they  would  produce 
a  rack  rent  to  him  if  let  to  the  neighbouring  house 
owners.  As  to  the  second  objection  made  by  both 
the  appellants,  sect.  77  of  the  Act  of  1862  provides 
that  these  expenses  shall  be  recoverable  either 
before  the  work  shall  be  commenced,  or  during  its 
progress,  or  after  its  completion.  And  the  Court 
of  Common  Pleas  held,  in  Vestry  ofBennondsey  v. 
Ranuey  (L.  Bep.  6  C.  P.  247),  that  an  unsatisfied 
judgment  against  a  former  owner  of  premises  was 
no  bar  to  a  subsequent  action  against  a  succeeding 
occupier.  [Blackburn,  J. — That  does  not  relate  to 
the  apportionment.  'The  facts  stated  are  not  suffi- 
cient to  show  us  whether  the  board  have  claimed 
any  expenses  beyond  those  of  a  single  apportion- 
ment. Unless  the  other  side  will  consent  to  an 
additional  statement  with  respect  to  that  matter, 
it  will  be  necessary  to  obtain  further  fiMJts  from 
the  magistrate.]  Some  of  these  expenfles  were  in- 
curred before  any  apportionment  was  made,  and  as 
far  as  they  are  concerned  it  seems  that  the  claim 
cannot  be  enforced.  [Blackburn,  J. — In  that  case, 
accordingto  Whitchurch  v.  Fidham  Board  of  Works, 
the  whole  of  the  apportionment  is  bad.]  The 
Board  desire  to  have  the  judgment  of  the  court 
on  the  other  two  points  for  their  ftiture  guidance. 

Cockburn,  C.J. — Mr.  Brown  gives  up  the  daim 
of  the  Board  of  Words  against  the  appellants  upon 
the  present  apportionment,  as  he  feels  he  is  unable 
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to  o-stablish  their  right  to  the  whole  of  the  amount 
they  hare  claimed.    There  are,  however,  two  ques- 
tions upon  which  he  desires  to  have  our  judgment 
as  a  guide  for  future  assessments.    The  first  is, 
whether  this  Burnt  Ash-lane,  having  been  a  high- 
way repairable  by  the  parish  at  the  date  of  the 
passing  of  the  Metropolis  Management  Act  1855, 
can  be  considered  a  new  street  within  the  meaning 
of  the  Metropolis  Management  Amendment  Act 
1862.    The    second    question    is,    whether    Lord 
Northbrook,  being  the  proprietor  of  certain  private 
roads  which  open  into  this  Burnt  Ash-lanc,  can  be 
considered  an  owner  of  land  within  the  meaning 
of  the  77th  section  of  the  Amendment  Act  of  186*2. 
With  regard  to  the  first  point,  I  entertain  no  doubt 
that  this  road,  as  it  now  is,  constitutes  a  new 
street  according  to  the  intention  of  the  Legislature. 
It  is  ground  which  waa  formerly  a  highway,  but 
now  has  two  sides  covered  with  houses,  so  as  to 
assume  the  character  of  what  is  generally  called  a 
street.    The  arguments  urged  on  behalf  of  the 
appellants  fail  to  convince  my  mind  that  the  term 
as  used  in  the  Metropolis  M!anagement  Acts  does 
not  include  in  its  meaning  such  a  place  as  this. 
The  definitions  do  not  show  such  omission,  nor  do 
the  Acts  anywhere  exclude  the  application  of  the 
word  street  to  that  which  would  otherwise,  with- 
out reference  to  the  definitions,  be  a  street  in  the 
general  acceptation  of  the  word.     It  is  plain  to  my 
mind  that  a  highwav  converted  into  a  street  is  not 
distinguishable  for  the  purposes  of  these  Acts  from 
a  piece  of  land,  not  before  kept  in  repair  as  a  road, 
converted  into  a  similar  street.    With  regard  to 
the  other  point,  the  77th  section  of  the  Act  of  1862 
'leaves  no  reasonable  doubt  that  these  pieces  of 
ground  which  have  been  used  as  private  roads 
were  intended  to  be  assessed  for  the  payment  of 
these  rates.  Lord  Northbrook  either  receives  com- 
pensation for  the  use  of  the  roads  from  the  occu- 
piers of  the  houses,  or  they  enhance  the  value  of 
the  neighbouring  houses  and  lands.  He  has  there- 
fore a  valuable  enjoyment  of  the  roads  in  the  same 
way  as  if  they  were  lands  which  he  might  let. 

Blackbcks,  J. — I  am  of  the  same  opinion.  The 
first  point  made  by  the  appellants  is  that  this  was 
at  the  time  of  the  passing  of  the  Act  of  1855  a 
country  lane  repairable  by  the  parish ;  and  there- 
fore, althongh  it  was  subsequently  converted  into 
that  which  would  be  called  a  street  in  the  natural 
acceptation  of  the  term,  yet  it  could  not  be  con- 
sidered a  "  new  street "  according  to  the  technical 
definition  of  that  expression.  The  Metropolis 
Management  Act  1855,  bv  sect.  105,  enacts  that, 
"  In  case  the  owners  of  tne  houses  forming  the 
greater  part  of  any  new  street  laid  out  or  maHe,  or 
hereafter  to  be  laid  out  or  mad^  which  is  not  paved 
to  the  satis&ction  of  the  vestry  or  district  ooard 
of  the  parish  or  district  in  which  such  street  is 
situate,  be  desirous  of  having  the  same  paved,  as 
hereinafter  mentioned,  or  if  such  vestry  or  board 
deem  it  necessary  or  expedient  that  the  same 
should  be  so  paved^.then  and  in  either  of  such 
cases  such  vestry  or  board  shall  well  and  suffi- 
ciently pave  the  same,  either  throughout  the  whole 
breadth  of  the  carriage  way  and  footpaths  thereof 
or  any  part  of  such  breadth,  and  from  time  to  time 
keep  such  pavement  in  good  and  sufficient  re- 
pair ;  and  the  owners  of  me  houses  forming  sudi 
streets  shall  on  demand  pay  to  such  vestry  or 
board  the  amount  of  the  estimated  expenses  of 
providing  and  laying  such  pavement."  Taking 
that  provision  alone,  the  Legislature  seems  to  use 


the  word  street  in  the  ordinary  and  popular  sense. 
Then,  by  the  interpretation  clause  of  the  Act  of 
1862,  the  expression  "new  street"  shall  apply  to  aiid 
include  all  streets,  the  maintenance  of  the  paving 
and  roadway  whereof  had  not,  previously  to  the 
passing  of  this  Act,  been  taken  into  charge  and 
assumed  by  the  commissioners,  trustees,  BurveyoT«, 
or  other  authorities  having  control  of  the  pave- 
ments or  highways  in  the  parish  or  place  in  which 
such  streets  arc  situate.  This  is  quite  intdligible; 
it  does  not  signify  that  the  word  may  not  from  its 
context  be  inferred  to  mean  that  which  in  its 
natural  sense  is  a  street,  but  it  provides  that  the 
word  shall  carry  with  it  a  more  extensive  meanine 
for  certain  purposes  of  the  Act.  As  to  the  seoona 
point  upon  which  the  counsel  for  the  appellants 
relied,  tne  facts  found  in  the  cose  are  not  sufficient 
for  ns  to  form  our  judgment  on  either  side.  Mr. 
Brown  thinks  that,  whatever  further  facts  can  be 
elicited  by  another  inquiry,  the  board  have  in  this 
instance  demanded  too  much,  and  in  consequence 
this  particular  apportionment  cannot  be  enforced. 
No  costs  will  be  allowed  on  either  side,  but  these 
orders  must  be  quashed.  The  last  qnestion  in  dis- 
pute concerns  the  77th  section  of  the  Act  of  1862, 
by  which  "  the  owners  of  the  land  bounding  or 
abutting  on  such  street  shall  be  liable  to  contnbnte 
to  the  expenses  or  estimated  expenses  of  paving 
the  same,  as  well  as  the  owners  of  houses  therein." 
Lord  Northbrook  is  the  owner  of  land  adjoining 
that  which  he  has  turned  into  private  roads,  ana 
although  these  roads  cannot  be  let,  they  are 
indirectly  a  source  of  benefit  to  his  land,  and  I  am 
unable  to  perceive  why  they  should  not  be  con- 
sidered land  within  the  application  of  that  section. 
In  the  cas»  of  Bowditch  r.  The  WakeJiM  Local 
Board  of  Health  (L.  Rep.  6  Q.  B.  667),  we  held 
under  the  Public  Health  Act  that  a  trustee  for  a 
school  who  received  no  rent  for  the  master's  resi- 
dence was  still  li&ble  as  an  "  owner  "  for  the  paving 
of  the  street  in  which  it  stood. 

Mellob,  J. — I  am  of  the  same  opinion. 

Jtidgtncntfor  the  appeUanit  teithotU  eoiU. 

Attorneys  for  appellant,  Mr.  Found,  Eagleton 
and  Ifofon. 

Attorneys    for    appellant.    Lord    Northbrook, 
Parker  and  Son. 

Attorneys  for  respondents,  Newman,  DdU,  and 
BfreUon. 


Friday,  Nov.  17. 
jEirazK  Ain>  AKormiK  v.  A'Bbcutt. 

Libd — Funciiont  of  court  and  jury — Critiei*"*  o» 
title  given  to  an  article  of  manufacture. 

Defendant  liaving  published  in  a  comic  and  w^^'^ 
journal  concerning  an  article  of  the  plaintm 
mantifacture  that  the  title  of  U  toai  "very  «%. 
very  elamgy,  and  very  vulgar,"  and  that  t<  "  *<•* 
been  forced  upon  the  notice  of  the  puilieM 
noAueam,"  ou  demurrer  to  a  declaration  dtargv^ 
thit  'publication  at  a  libd  on  the  plaintlffi  i»  i^"" 
busineia  and  in  th«  manufaeturvng  and  idling  of 
the  eaid  article : 

Bdd  (per  MeOor  and  Hannen  J  J.),  that  it  ««w^ 
a  jury,  aaid  not  for  the  court,  to  determine  whet*^ 
the  publication  amounted  to  an  impuiaiion  on  |M 
character  of  the  plaintiffs,  and  thai  (he  dedaraiiM 
was  not  ({amurro&Ie. 

Ter  Lush.  J.— It  is  not  liieBotM  to  ptMishcf  «»JC 
one  that  the  tide  given  by  Urn  to  an  artiM  V""" 
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duced  by  him,  ia  silly,  slangy,  and  vulgar ;  and 

therefore  (he  declaration  disclosed  no  cause   of 

iuiion. 
Dbhubl&er  to  a  declaration. 

The  declaration  alleged  tliat  before  and  at  the 
time  of  the  committing  of  the  grievances  therein- 
after-mentioned, the  p&iutiSs  carried  on  the  busi- 
ness, amongst  other  basinesses,  of  manufacturers 
of  bcu^,  and  in  such  business  invented,  manufac- 
tured, and  sold  for  gain  and  reward  in  that  behalf 
t  numbers  of  a  certain  bag  called  "  the  Bag  of 
B,"  and  the  defendant,  well-knowing  the  pre- 
mises, maliciously  printed  and  published  of  and 
concerning  the  plaintiffs  in  their  said  business,  and 
of  and  concerning  them  in  the  manufacturing  and 
selling  of  the  bags  aforesaid  in  a  certain  periodical 
or  p^)er  called  the  Toinaluxwh,  the  false  and  de- 
famatory words  following  (that  is  to  say) :  "  Novelty 
and  enongh.  Let  us  (meaning  the  defendant) 
premise  our  (m«aning  the  defendant's)  remarks  by 
declaring  that  they  are  not  a  planned  advertise- 
ment, and  then  let  us  (meaning  defendant)  declare 
that  Messrs.  Jenner  and  Knewstub  (meaning  the 
plaintiflfs)  of  St.  James's-street,  have  introduced 
and  largely  advertised  an  article  of  their  manu- 
&ctare,  as  the  Bag  of  Bags  (meaning  the  said  bag  so 
mannfacturedandsoldby  the  plaintiffs  as  aforesaid). 
As  we  (meaning  the  defendant)  have  not  seen  the 
Bag  of  Bags,  we  (meaning  the  defendant)  cannot 
say  that  it  is  useful  or  that  it  is  portable,  or  that 
it  IS  elegant ;  all  these  it  may  be,  but  the  only 
point  we  can  deal  with  is  the  title,  which  we  think 
very  silly,  very  slangy,  and  very  vulgar,  and  which 
bas  been  forced  upon  the  notice  of  the  public  ad 
natiseam."  ^ 

Joyce  (vrith  him  Blake  Steele)  in  support  of  the 
demorrer. — ^The  declaration  is  bad,  as  the  article 
appears  on  the  face  of  it  not  to  be  libellous.  It 
merely  states  that  the  bag  of  the  plaintiffs,  though 
it  may  be  as  good  as  they  represent  it  to  be,  has 
got  a  foolish  and  mlgar  name.  In  Mataehy  v. 
8op«r  (8  Bing.  N.  C.  371)  it  was  held  that  without 
an  allegation  of  special  damage,  the  plaintiff  could 
not  sne  the  defendant  for  falsely  publishing  that  the 
Conrt  of  Chancery  had  overruled  a  demurrer  to  a 
bill  filed  by  certain  clumants  to  shares  in  a  silver 
mine  of  which  the  plaintiff  was  possessed,  that  the 
prayer  of  the  petition  (for  the  appointment  of  a 
reoeiver)  had  been  grantad,  and  that  persons  duly 
aathorisiBd  had  arrived  at  the  mine;  on  the 
ground,  as  stated  by  the  court,  that  "  the  publica- 
tion is  one  which  slanders  not  the  person  or 
cbuucter  of  the  plaintiff,  but  his  title  as  one  of  the 
shareholders  to  the  undisputed  possession  and 
enjoyment  of  his  shares  of  tne  mine,"  and  that  the 
law  requires,  in  such  an  action,  an  allegation  of 
special  damage.  [Lush,  J.— The  present  case  is 
not  one  of  slander  of  title.  The  article  does  not 
in  any  way  question  the  plaintiffs'  title  to  the 
bag.]  At  most,  the  alleged  libel  is  only  a  reflec- 
tion on  a  certain  article  of  their  manufacture,  and 
special  damage  must  be  proved  in  order  to  sustai  ti 
an  action  for  it.  In  Evans  v.  HaHovo  (5  Q.  B. 
624),  where  the  action  was  for  a  publication  by  the 
defendant  of  a  notice  that  certain  lubricators  K»ld 
by  the  plaintiff  were  not  g;ood  for  their  purpoKn, 
but  wasted  the  tallow,  it  was  held  that  the  words 
were  not  a  libel  on  the  plaintiff,  either  generally 
or  in  the  way  of  his  trade,  but  were  only  a  refloc- 
tion  upon  the  goods  sold  by  him,  which  was  not 
actionable  without  special  damage.  The  same 
principle  «^>pliee  to  the  present  case.    [Mbllou,  J. 


— Where  a  paragraph  imputes  to  the  plaintiffs 
that  they  gave  to  an  article  of  their  manufacture 
a  sill^,  slangy,  and  vulgar  name,  I  am  inclined 
to  think  that  this  may  oe  regarded  as  aSecting 
them  in  their  personal  character,  and  not  in  the 
way  of  their  ti-ade.  Ha\.\ex,  J.  —  Would  it  be 
actionable  to  write  of  an  author  that  he  hnd  chosen 
a  vulgar  title  for  his  pla^  H  Lusii,  J.  —Is  it  not 
entirely  a  matter  of  opinion  ?  Might  not  one 
person  think  a  thing  vulgar  or  silly  which  another 
person  would  not  ?j  It  is  submitted  (1)  that  in 
no  sense  can  the  article  be  i-eg.vrdod  as  a  libel,  and 
(2)  that  at  the  worst  it  can  only  be  regarded  as 
slander  of  a  chattel. 

Parry,  Serjt.  (with  J.  <).  Giifftts),  contra.— The 
article  may  be  regarded  in  the  first  place  as  a 
slander  of  a  commodity  in  which  a  trader  deals, 
and  in  a  declanitiou  for  such  a  defamatory  article 
it  is  not  necessary  to  allege  special  damage.  "The 
article  may  be  regarded  in  the  second  place  as 
defamatory  of  the  plaintiffs  personally.  If  a  decla- 
ration is  ci^ble  01  two  constructions  it  is  for  the 
jury  to  determine  between  them.  The  firet  part 
of  the  libel  may  be  regarded  in  the  former  point 
of  view.  "  As  we  have  not  seen  the  Bag  of  Bags, 
we  cannot  say  that  it  is  useful,  or  that  it  is  portable, 
or  that  it  is  elegant  All  these  it  may  be."  This 
language  may  well  be  i-egardod  as  ironical,  and 
slandering  the  chattel  itself.  It  is  a  question  to  be 
decided  by  the  jury  whether  this  is  not  an  ironical 
way  of  insinuating  that  the  b^  is  neither  portable, 
useful,  nor  elegant.  Slander  of  a  chattel  is  clearly 
actionable.  "  Words  are  actionable,"  says  Starkie 
on  Libel  and  Slander,  last  edit.  p.  ICl,  "when 
they  throw  discredit  upon  the  {tarticular  com- 
modity in  which  the  jwrty  deals."  So,  to  tax 
a  bookseller  falsely  with  having  published  an 
absurd  poem,  was  held  actionable  in  Tiibart  v. 
Tipper  (1  Camp.  4p50).  Next,  the  article  is  capable 
of  oeing  regarded  as  a  libel  on  the  personal 
character  of  the  plaintiffs ;  for,  to  publish  of  a  man 
that  he  has  done  a  very  silly,  slangy,  and  vulgar 
thing,  is  a  libel.  It  is  only  a  fair  implication  from 
such  language  that  the  plaintiffs  themselves  are 
silly,  slangy,  and  vulgar.  Under  the  guise  of 
a  criticism  on  an  article  of  manufacture,  the  writer 
slanders  the  mode  in  which  the  plaintiffs  carry  on 
their  business.  No  special  dama^  need  be  proved 
where  the  slander  is  of  a  man  in  the  way  of  his 
trade,  profession,  or  calling  : 

Ingram  T.  Lavnon,  6  Bing.  N.  C.  212. 

Joyce,  in  reply. — The  article  is  merely  a  fair 
criticism  on  a  public  advertisement ;  and  it  should 
not  be  forgotten  that  the  paper  in  which  the 
article  appeared  was  a  comic  and  satirical  one. 
[Mellob,  J. — Is  if  not  a  question  for  the  jury 
whether  it  is  a  fair  criticism  or  not  P  His  Lord- 
ship  refeiTed  to  CampbeU  v.  Spottiswoode  (3  B.  &  S. 
776).] 

Mellor,  J. — I  regret  that  there  should  be  a 
difference  of  opinion  amongst  us.  If  the  matter 
had  rested  on  the  first  ground  put  by  my  brother 
Parry,  I  should  have  said  that  it  was  too  shadowy 
and  slight  to  be  allowed  to  go  to  a  jury.  The 
writer  of  the  paragraph  says :  "  Let  us  premise 
our  remarks  by  declaring  that  they  are  not  a 
planned  advertisement,  and  then  let  us  declare 
that  Messrs.  Jenner  and  Knewstub,  of  St.  James's- 
street,  have  introduced  and  largely  advertised  an 
article  of  their  manufacture  as  the  '  Bog  of  Bags.' 
As  we  have  not  seen  the  Bag  of  Bogs,  we  cannot 
say  that  it  is  useful,  or  that  it  is  portable,  or  that 
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it  is  elegant."  Now  if  the  matter  had  rested  on 
these  words  alone  I  should  hare  thought  them  not 
enough  to  sustain  an  action.  It  has  been  urged 
that  there  might  be  in  those  words  an  imputa- 
tion that  the  bag  was  the  very  reverse  of  what  the 
words  express ;  but  if  that  were  the  only  ground 
I  should  have  been  indisposed,  on  it  alone,  to  hold 
the  declaration  good.  But  after  these  words  we 
come  to  the  following :  "  All  these  it  may  be,  but 
the  only  point  we  can  deal  with  is  the  title,  which 
we  think  very  silly,  very  slangy,  and  verj  vulgar, 
and  which  has  been  forced  upon  the  notice  of  the 
public  ad  nauseam."  Now  I  think  that  this  may 
be,  in  the  opinion  of  a  jury,  only  a  fair  criticism  on 
the  conduct  of  the  plaintiffs  in  giving  such  a  title 
to  a  commodity  which  they  advertised  for  sale; 
but  I  cannot  help  thinking  that  whether  it  is  so  or 
not  is  a  question  for  the  jury,  and  not  for  the 
court.  Though  I  should  hope,  if  the  title  is  one 
advertised  ad  nauseam  to  attract  a  sale,  which  is 
in  a  manner  untradesmanlike,  that  the  jury  will 
find  the  criticism  to  be  not  unjustifiable,  I  cannot 
say  that,  on  the  face  of  it,  it  does  not  convoy  and 
cannot  convey  an  imputation  on  the  plaintiffs  that 
they  have  done  a  silly,  slangy,  and  vulgar  act,  and 
that  that  mav  not  be  such  an  imputation  as  the 
jury  may  think  calculated  to  bring  the  plaintiffs 
into  contempt  or  ridicule,  or  such  as  may  disparage 
them  in  the  opinion  of  their  neighbours.  I  should 
have  been  glad  to  see  my  way  to  a  different  con- 
clusion ;  for,  except  where  the  matter  is  one  of  some 
importance  or  some  real  damage  is  sustained,  I 
do  not  think  actions  of  libel  or  slander  should  be 
encouraged.  Human  life  would  not  be  long  enough 
to  try  all  the  actions  which  might  be  brought  if 
every  person  was  to  go  to  law  for  everything  written 
or  said  of  him  by  another  person  which  he  does  not 
like. 

Lush,  J. — I  am  sorry  that  I  have  to  differ  from 
my  learned  brethren ;  but  I  cannot  bring  my 
mmd  to  believe  that  there  is  anything  in  this 
article  which  can  be  considered  a  libel.  I  think 
the  court  is  bound  to  see  that  the  words  charged 
as  libellous  are  capable  of  conveying  an  imputa- 
tion on  the  character  of  the  plaintiffs,  or  on  them 
in  the  way  of  their  trade,  calculated  to  injure  them 
in  that  respect,  or  in  public  estimation.  If  the 
words  are  not  capable  of  such  a  construction,  I 
think  it  is  the  duty  of  the  court  to  hold  that  the 
action  is  not  maintainable.  Now  I  confess  I  am 
unable  to  see  anything  in  this  paragraph  which 
can  convey  any  such  imputation  on  the  plaintiffs. 
The  subject  of  the  paragraph  is  an  article  which 
the  plamtiffs  hare  advertised  as  of  their  own 
manufacture,  and  to  which  they  give  the  title  of 
"the  Bag  of  Bags."  Now  it  is  competent  to 
every  member  of  the  community  to  ^ve  his 
opinion  as  to  the  good  taste  of  the  plaintiffs  in 
giving  that  title  to  the  article.  The  writer  says  : 
"  As  we  have  not  seen  the  '  Bag  of  Bags,'  we  can- 
not say  that  it  is  useful,  or  that  it  is  portable,  or 
that  it  is  elegant."  Pausing  there  for  a  moment, 
it  ha«  been  contended  that  those  words  may  have 
been  used  ironically,  and  may  convey  the  mean- 
ing that  the  bag  is  neither  useful,  portable  nor 
elegant.  I  cannot  see  that  it  is  possible  for 
the  words  to  have  that  meaning,  when  the  writer 
begins  by  saying  that  he  has  not  seen  the 
article.  It  would  be  doing  violence  to  the  sense  of 
the  words  to  hold  that  tney  are  used  ironically. 
If  any  jury  held  them  to  be  so  used,  I  should  hold 
such  a  verdict  to  be  wrong.    Then  as  to  the  other 


point.  The  paragraph  goes  on :  "  All  these  it  may 
be,  but  the  only  point  we  can  deal  with  is  the  title, 
which  we  think  very  silly,  very  slangy,  and  very 
vulgar,  and  which  has  been  forced  upon  the  notice 
of  the  public  ad  nattseam."  Now,  can  it  be  held 
libellous  for  a  writer  to  say  that  the  title  given  by 
a  person  to  an  article  of  nis  manufacture  is  silly, 
slangy,  and  vulgar.  It  is  a  matter  entirely  of 
opinion.  The  writer,  at  all  events,  gives  the  title 
of  the  article  which  he  so  describes,  and  gives 
every  one  of  his  readers  an  opportunity  of  exer- 
cising his  own  judgment  on  the  matter.  If  this  be 
held  to  be  libellous,  it  would  be  libellous  for  s 
critic,  writing  on  any  poem,  or  drama,  or  book,  to 
say  that  the  author  had  given  it  a  silly  or  vulgar 
title.  This  would,  in  my  opinion,  be  a  startling 
and  dangerous  extension  of  tne  law  of  libel. 

Hannbn,  J. — I  am  of  opinion  that  there  is 
something  to  be  left  to  the  jury.  Whether  the 
Imiguage  IS  used  only  in  the  way  of  fair  criticism, 
or  whether  it  is  calculated  directly  or  indirectly  to 
disparage  the  plaintiffs,  is  for  a  jury  to  determine. 
As  to  whether  the  words  were  written  with  this 
latter  view,  I  think  that  there  is  something  to  be 
said  in  &vour  of  the  plaintiffs'  contention.  In  the 
first  place,  the  title  of  goods  does  not  nsoally 
attract  the  notice  of  critics ;  and  I  am  inclined  to 
think  that  something  more  than  good  taste  was 
involved  in  noticing  me  title  of  this  bag  as  "reij 
silly,  very  slangy,  and  very  vulgar,"  and  that  it  is 
for  the  jury,  taking  all  the  circumstances  into  con- 
sideration, to  say  whether  or  not  the  writer  in- 
tended to  cast  upon  the  plaintiffs  an  imputation 
for  what  they  have  done  in  the  course  of  their 
business.  Judgment  for  the  plamti§s. 

Attorneys  for  plaintiffs,  Hughes  and  Sow. 

Attorneys  for  defendant,  Evatis,  Laing,  and 
Eagles. 

0O1TBT  OF  OOKIEOV  PLSA8. 

Baported  bj  H.  H,  Hocmro  and  B.  A.  Entcajjo,  Ikqn., 
Baniate».kt-I«w. 

Nov.  2  and  3. 
Pappa  v.  Bobe. 
Broker — Ooods  to  be  of  fair  quality  in  opinum  (^ 
the  selling  broker — Broker  protected  aga*nst  action 
for  loaiU  of  skill  informing  opinion. 
Plaintiff  employed  defendant  as  broker  to  sell  torn* 
raisins  on  the  terms  nf  a  sale  note,  as  followir 
"Sold  by  order  and  on  ae4S0unt  of  P.  {ikeplai*- 
tiff),  to  arrive  to  my  principals,  H.  and  Son,  500 
tons  ofblaeh  Smyrna  raistns,  1869  growth,  fair 
average  quality  m  the  opinion  of  the  selling  brmer. 
Signed,  J.  B.''^{tlie  defendant.)     When  the  raisins 
arrived,  H.  and  Son  objected  to  tluAr  qualUy,  and 
defendant  accordingly  xeent  and  emwiined  them, 
and  declared  that  they  were  not  of  the  qaalily  men- 
tioned in  the  sale  note.    H.  and  Son  accordingly 
reused  to  accept  them.  PlairUiff  thereupon  brought 
this  action,  charging  the  defmidant  wUh  vant  of 
skill  in  formituf  hie  opinion    upmi  the  raisini, 
wlwreby  U.  and  Son  refused  to  accept  them,  and 
plaint^  lost  the  benefit  of  the  »afe  .• 
Seld,  fAot  the  defendant  was  in  Ike  posiiion  cf  c 
quasi  airbUrator  between  the  parties,  attd  tlial  the 
aetion  was  not  maintainahle. 
Thb  declaration  stated  that  the  plaintiff  retained 
and  employed  the  defendant  as  selling  broker  for 
reward,  to  sell  certain  goods  on  the  terms  of  a  cer- 
tain sale  note,  in  words,  &c. : 
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26th  Oct.  1B69. 

Sold  bj  order  and  for  aciKiaiit  of  Mr.  D.  Pappo,  to 
arrive  to  my  prindpalB,  MesBrs.  Hanson  and  Son,  500 
tons  of  black  Smyrna  raisins,  1869  growth,  fair  average 
quality  in  the  opinion  of  the  selling  broker. 

(Signed)  J.  Boss. 

And  in  consideration  thereof  the  defendant  pro- 
mised the  plaintiff  that  be  (the  defendant)  would 
nse  due  care,  skill,  and  diligence  in  and  about  the 
said  sale  by  tho  defendaat,  and  in  acting  as  the 
selling  broker,  within  the  meauine  of  the  contract, 
and  in  and  about  sampling  antl  examining  the 
same  in  order  to  form  a  just  and  correct  opinion  of 
the  some  within  the  meaning  of  the  contract,  and 
in  declaring  the  same  as  between  the  plaintiff  and 
the  buyer.  That  the  defendant  accepted  the 
retainer  and  entered  on  the  employment,  and  all 
conditions  were  performed,  &c.,  necessary  to 
entitle  the  plaintiff  to  hare  due  care,  skill, .  &c., 
used  by  the  defendant,  yet  the  defendant  so  un- 
skilfnlly,  &o.,  conducted  himself  in  and  about,  <S>c., 
that  although  the  said  goods  were  black  Smyrna 
raisins,  1869  growth,  fair  average  quaUty,  yet  the 
defendant  declared  his  opinion  that  the  same  were 
not  fair  average  quality  within  the  meaning  of  the 
contract,  per  quod  the  buyer  refused  to  accept, 
and  the  plaintiff  could  not  enforce  the  said  con- 
tract of  sale  against  him. 

The  only  pleas  calling  for  notice  were :  First, 
the  general  issue ;  secondly,  a  denial  that  the  raisins 
were  of  the  quality  mentioned. 

At  the  trial,  before  Bovill,  C.J.,  at  the  sittings 
after  last  Hilary  Term,  in  London,  it  was  proved 
that  the  plaintiff  retained  and  employed  the  defen- 
dant, who  was  a  broker,  as  in  the  declaration 
mentioned,  to  sell  some  raisins  for  him ;  that  the 
defendant  sold  the  same  to  Hanson  and  Son  by 
the  sold  note  set  out  in  the  declaration;  that 
when  they  arrived  in  London,  Hanson  and  Son 
objected  to  their  qoality,  and  that  defendant  then 
went  down  to  the  ship  and  examined  them,  and 
reported  that  they  were  not  of  the  stipulated 
qiu^ty ;  that  Hanson  and  Son  accordingly  refused 
to  receive  them,  and  that  plaintiff  then  sold  them 
to  someone  else,  and  lost  money  by  such  resale. 
It  was  further  proved  that  the  Smyrna  raisins 
of  1869  were  of  a  very  inferior  quality  as  com- 
pared with  those  of  other  ycirs,  and  several  brokers 
and  others  conversant  with  the  raisin  trade  gave 
evidence  that  the  raisins  in  question  were  of  fair 
average  quality,  taking  the  average  of  the  crop  of 
1869,  though  uey  were  not  of  fair  average  quality 
pairing  the  average  generally.  On  the  part  of  the 
defendant,  it  was  objected,  first,  that  the  action 
was  not  maintainable  at  all,  as  the  defendant 
occupied  the  position  and  exercised  the  f  auctions 
of  an  arbitrator ;  and,  there  being  no  fixuid  or  mis- 
conduct charged  against  him,  he  was  not  answer- 
able for  mere  want  of  skill  in  declaring  his  judg- 
ment between  the  parties.  It  was  further  con- 
tended that  the  defendant  formed  a  right  opinion 
np<»i  the  raisins,  for  though  they  were  at  fair 
avertu^  qotdity,  looking  (mly  at  the  average  quality 
of  18^,  yet  they  were  not  of  fivir  average  quality 
krakisg  at  ^e  average  quality  of  Smyrna  raisins 
<A  previoas  years,  and  tliat  the  meaning  of  the 
«onbact  was  that  the  raisins  were  to  be  of  1869 
growth,  and  also  iiuA  they  were  to  be  of  &ur 
average  qiudity,  taking  the  gMieral  arerage  qoality 
of  these  rairais.  To  this  the  plaintiff  replied  that 
the  woerda  "  1869  growth — fair  average  quality  " 
were  to  be  read  together,  so  that  the  latter 
words  meant  fair  aven^  qimlity,  taking  the  aver- 


age quality  of  1869.  The  learned  judge  adopted 
the  defendant's  view  on  both  questions,  and  accord- 
ingly a  nonsuit  was  entered,  leave  being  reserved 
to  the  plaintiff  to  move  to  have  the  nonsuit  set 
aside  and  a  verdict  entered  for  the  plaintiff  for  the 
amount  lost  by  him  through  ELanson  and  Son  not 
taking  the  raisins,  if  the  court  should  be  of  opinion 
that  the  judge  ought  to  have  decided,  both  the 
pouits  mentioned  aibove  in  favour  of  the  plaintiff. 
A  rule  having  been  obtained  accordingly, 
H.  Oiffard,  Q-C,  Murphy,  and  Howard  Smith 
showed  cause. — First,  the  construction  put  upon 
the  contract  by  the  defendant  was  the  right  one ; 
secondly,  the  action  was  not  maintainable  at  all, 
as,  even  assuming  that  the  defendant  was  an  in- 
competent person,  he  was  in  a  position  anaJagous 
to  that  of  an  arbitrator,  and  so  was  entitled  to 
protection  for  the  honest  exercise  of  his  opinions. 
As  for  the  case  o{  Jenkins  v.  Betham  (15  C.  B.  168), 
there  the  defendant  was  not  performing  the 
functions  of  an  arbitrator,  but  was  simply  a 
valuer  employed  to  act  for  the  plaintiff.  K  he  and 
the  other  valuer  had  differea,  then  an  umpire 
would  have  had  to  be  called  in.  The  defen^nt 
there  had  not  to  decide  between  the  parties  and 
had  no  judicial  functions,  and  owed  no  duty  to  the 
other  party.  Here  the  broker  had  to  decide 
between  the  parties  and  so  is  entitled  to  the  same 
protection  as  an  ordinary  arbitrator.  [Bovru,  C.J. 
— Supposing  two  parties  were  to  agree  to  refer  the 
question  of  the  goodness  of  a  title  to  land  to  a 
solicitor,  would  the  solicitor  be  protected  ?]  Yes. 
Sir  John  Karslahe,  Q.  C,  Sir  George  Honyman, 
Q.  C.  and  Watkin  WiUinins,  in  support  of  the  rule. 
First,  the  plaintiff's  view  of  the  cdnstmction  of 
the  contract  was  the  right  one;  secondly,  the 
defendant  was  not  in  the  position  of  an  arbitrator, 
but  was  simply  employed  by  the  plaintiff  as  a 
broker,  and  was  bound  to  bring  a  nur  amount  of 
skill  and  knowledge  to  bear  upon  the  subject, 
according  to  the  rule  laid  down  in  Hnrmer  v. 
Cornelius  (5  C.  B.,  N.  S.,  236),  where  Willes,  J.,  in 
delivering  the  judgment  of  the  court,  said  (p.  246) 
"  The  public  profession  of  an  art  is  a  representa- 
tion and  imdertaking  to  all  the  world  that  the 
professor  possesses  the  requisite  skill  and  ability. 
An  express  promise  or  express  representation  m 
the  particular  case  is  not  necessary.  The  plaintiff 
and  Hanson  and  Son  both  agreed,  no  doubt,  to 
leave  the  question  as  to  the  quality  to  be  decided 
by  the  defendant,  but  (aa  is  stated  in  Bussell  on 
Arbitration,  4th  edit.,  p.  32),  "  it  is  not  in  every 
case  where  two  parties  ageee  to  be  concluded  by 
the  decision  of  a  third,  that  that  third  person  is  an 
arbitrator.  Thus,  a  valuer  between  an  incoming 
and  an  outgoing  tenant  of  a  farm,  or  the  person 
appointed  to  determine  the  price  to  be  paid  for 
brewery  premises  or  for  land,  or  for  dilapidations, 
or  the  amount  to  be  paid  to  contractors  for  work 
done,  or  the  compensation  to  be  given  for  aa  error 
in  the  description  of  property,  is  oitea  not  an 
arbitrator  in  the  proper  sense  of  the  word,  unless 
there  have  been  differences  between  the  parties  on 
the  point  prior  to  their  submitting  it  to  his  decision. 
A  decision,  which  precludes  difficulties  fix>m 
arising,  instead  of  settling  them  after  they  have 
arisen,  hs  ibr  many  pnrposes  frequently  not  an 
award."  The  defeadaat  was  acting  simply  as  a 
faioker  tfaroughont ;  he  was  the  selling  broker,  and, 
aa  such,  drew  up  the  contract,  which  could  not  be 
carried  oat  witnout  his  intervention.  The  proper 
test  to  apply  is  to  ask  what  would  have  happened. 
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if  the  defendant  bad  refused  to  express  his  opinion 
as  to  the  qualility  of  the  itusins.  An  arbitrator 
would  not  be  liable  to  an  action  if  he  refused  to  act ; 
but  could  that  be  said  of  the  defendant  ?  That  is 
sufficient  to  show  that  the  defendant  was  not  an 
arbitiiitor. 

Kkatiso,  J. — This  was  an  action  brought  to 
recover  compensation  for  the  damage  snstainetl  by 
the  plaintiS  thi-ougli  the  nnskilfulness  of  the  de- 
feudbnnt  in  the  performance  of  his  duty  as  a  broker. 
In  Oct.  18t)0,  the  contract,  which  has  been  ad- 
verted to,  was  made  between  the  plaintiff  and  the 
defendant.  [The  learned  judge  then  read  the  con- 
tract, which  is  set  out  in  the  declaration.]  At  the 
trial  before  the  Chief  Justice  of  this  court  in 
London,  the  plaintiff  gave  evidence  to  show  that 
the  defendant,  having  refused  to  pass  the  carg^  of 
raisins  as  being  of  fair  average  quality  of  the 
growth  of  1869,  had  not  exercised  proper  skill  in 
arriving  at  that  conclusion,  and  many  brokers 
were  called  on  behalf  of  the  plaintiff  to  prove  what 
was  the  average  quality  of  raisins  of  the  1869 
growth,  and  that  the  raisins  in  question  ought  to 
have  been  passed  by  the  defendant.  My  lord  non- 
suited the  plaintiff  on  two  grounds  : — First.  He 
was  of  opinion  that  the  words  "  1869  growth — fair 
average  quality,"  meant  of  the  growth  of  1869, 
and  of  fair  average  quality,  looking  at  the  general 
average  quality,  and  not  that  of  1869.  If  my  lord 
was  right  in  putting  that  construction  on  the  con- 
tract, no  doubt  the  defendant  was  entitled  to  suc- 
ceed, for  the  plaintiff's  own  evidence  made  it  quite 
clear  that,  though  the  goods  were  of  fair  average 
quality,  according  to  the  average  quality  of  that 
year,  they  were  not  of  fair  average  quality,  if  the 
expression  were  taken  generally.  But,  secondly, 
my  lord  was  further  of  opinion  tjat  the  terms  of 
this  contract,  and  the  evidence  given  in  the  case, 
put  the  defendant  in  the  position  of  an  arbitrator 
— not  exactly  an  arbitrator  in  the  ordinary  sense  of 
the  word,  but  a  qitati  arbitrator,  inasmuch  as  he 
had  to  decide  a  dispute  between  two  parties  by 
their  agreement.  .  Ihe  plaintiff  was  nonsuited  on 
these  two  grounds,  with  leave  to  move  this  conrt 
to  set  aside  the  nonsuit  and  enter  a  verdict  for 
him,  if  the  conrt  should  be  of  opinion  that  the 
Chief  Justice  was  wrong.  A  rule  was  subse- 
quently granted,  and  the  question  now  is,  whether 
my  lord  was  right  or  wrong  in  his  ruling.  As  to 
the  first  question  raised  I  entertain  great  doubt, 
and  if  I  were  bound  to  decide  it,  I  should  like  to 
take  time  to  consider:  but  it  appears  to  me 
that  we  are  not  called  npon  to  decide  this 
question,  because  if  the  Lora  Chief  Justice  was 
right  npon  the  second  point  in  holding  that  the 
defendant  was  in  the  position  of  a  qiiasi  arbitrator, 
so  as  to  be  protected  in  the  case  of  an  error  of 
judgment  on  his  part,  this  rule  must  be  discharged. 
The  argument  for  the  plaintiff  upon  this  point  was, 
that  the  defendant,  having  undertaken  to  act  as  a 
broker,  was  bound  to  bring  proper  skill  and  judg- 
ment to  bear,  and  that  being  so,  that  he  is  liable  to 
an  action  if  he  failed  to  do  so.  I  think,  however, 
that  his  &ilure  was  not  in  bis  ordinary  capacity  of 
a  broker.  True,  he  was  a  broker,  and  as  such  he 
made  the  contract  by  which  he  was  constituted  the 
person  to  decide  between  the  parties  as  to  the 
Quality  of  the  raisins.  But  he  had  only  to  decide 
tnis  question  in  the  event  of  a  dispnte  between  the 
parties.  If  the  buyer  had  been  satisfied  with  the 
quality  of  the  g^oods,  we  must  assume  that  he 
would  have  taken  them,  and  that  the  defendant 


would  have  had  no  functions  to  perform.  But  if  the 
buyer  were  not  satisfied  and  refused  to  accept  the 
goods,  then  the  defendant  was  to  pronounce  a 
judgment  on  the  quaUty  of  the  goods,  which  was 
to  be  binding  between  the  parties.  He  was  thus 
placed  in  the  position  of  a  qiuigi  arbitrator,  and  ia 
not  liable  for  an  error  of  judgment.  As  for  the 
case  of  Jenkine  v.  Betham,  which  has  been  cited  in 
the  conrse  of  the  argument,  there  each  of  two 
parties  appointed  a  rawfnl  valuer,  and,  if  they 
differed,  then  an  umpire  was  to  be  appointed  to 
decide  between  them.  The  umpire  was  only  to 
be  appointed  in  case  they  differed.  The  plaintiff's 
valuer,  through  ignomnco  of  his  profession,  made 
a  valuation  so  manifestly  favourable  to  the  other 
party,  that  the  vainer  appointed  by  the  other  party 
was  perfectly  satisfied,  and  so  the  matter  never 
went  to  the  umpire.  Thus  the  case  stood  on  pre- 
cisely the  same  footing,  as  was  pointed  out  by 
Williams,  J.,  as  though  an  umpire  had  never  been 
mentioned.  That  case  is,  thererore,  clearly  dis- 
tinguishable from  this.  On  this  second  point, 
therefore,  I  think  the  Lord  Chief  Justice  was  right, 
and  this  rule  must  therefore  be  discharged. 

Brktt,  J. — In  this  case,  the  plaintiff  was  non- 
suited upon  two  grounds,  and  it  is  agreed  on  all 
hands  that  the  plaintiff  was  properly  nonsuited,  if 
the  Chief  Justice  was  right  upon  eitner  ground,  so, 
that  to  set  aside  the  nonsuit,  the  Chief  Justice 
must  be  shown  to  have  been  wrong  on  both 
g^unds.  The  first  point  to  be  decided  is  as  to  the 
trjie  construction  of  the  contract.  On  that  point 
I  entertain  the  greatest  doubt.  My  own  impres- 
sion (though  I  will  not  say  what,  if  I  had  to 
decide  the  question,  my  ultimate  decision  would  be) 
is  that  there  are  not  sufficient  materials  before  us 
to  enable  us  to  decide  this  question.  It  is,  how- 
ever, unnecessary  to  decide  it,  as  whether  my  lord 
was  right  or  wrong  upon  that  point,  I  think  he 
was  certainly  right  npon  the  second  point,  in  hold- 
ing, not  thtA  the  defendant  was,  strictly  speaking, 
an  arbitrator,  but  that  he  filled  a  position  whi«t 
brought  him  within  the  known  and  recognised  rule 
of  law,  by  which  an  arbitrator,  when  acting  as 
such,  is  not  regarded  as  making  any  implied  pro- 
mise of  skill  and  knowledge  The  law  does  not 
imply  any  such  knowledge.  The  question  here  is, 
whether  the  defendant,  not  being  strictly  speaking 
an  arbitrator,  was  within  that  protection.  I  think 
that  everyone  is  within  that  protection  who  has 
undert^en  to  decide  a  disputed  fact  between  two 

Sarties  who  have  agreed  to  be  concluded  by  his 
ccision.  Here  the  parties  had  agreed  to  be  con- 
cluded by  the  decision  of  the  broker,  and  that  de- 
cision was  not  called  for  until  a  dispute  arose 
between  them.  He  was  thus  a  person  f  xed  on  by 
two  parties  to  determine  a  dispute  between  them, 
and  that  makes  him,  according  to  the  definition 
cited  from  Bassell  on  Arbitration,  if  not  an  arbi- 
trator, at  any  rate  a  quasi  arbitrator.  It  is  said, 
however,  that  he  is  not  in  that  position,  because  he 
was  also  something  else,  viz.,  the  broker  to  m^e  the 
contract.  But  I  do  n  ot  think  that  his  fireedom  fh>m 
liability  88  a  qutui  arbitrator  is  taken  away,  merely 
by  reason  of  nis  having  other  duties  to  perfbrm. 
So  far  as  he  was  a  broker  employed  to  make  a 
contract,  he  was  liaUe  to  his  employer,  as  he  was 
bound  to  bring  to  bear  on  such  work  the  bUU  and 
knowledge  of  a  broker ;  but  when  he  was  oUled  in 
to  settle  a  dispute,  he  was  in  the  position,  not  of  a 
broker,  but  of  an  arbitrator.  The  case  of  Jenkint 
T.  Betham  only  goes  to  show  that  the  defendant 
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would  have  been  liable  to  the  pfadntiS  for  want  of 
gkill  in  nulring  the  contract ;  oecaase  in  that  case 
the  defendant  was  held  liable  only  for  want  of 
skill  in  gaining  before  any  gnbrniaeion  ^88  made 
to  arbitration.  He  was  thns  held  liable  on\y  for 
hi*  conduct  as  a  vainer.  A  paaoage  irom  Bussell 
on  arbitrators  has  been  cited  on  behalf  of  the 
defendant ;  but  on  looking  at  the  anthoiities  cited 
in  8np|x>rt  of  Uie  position  there  maintained,  I  do 
not  think  that  tney  bear  oat  the  doctrine  laid 
down  in  the  text.  I  think,  then,  that  the  ruling 
of  the  Lord  Chief  Justice  on  this  point  was  right, 
and  that  the  imle  most  be  discharged. 

BoTiLL,  C.  J. — At  the  trial,  the  case  was  mainly 
treated  on  both  sides  as  inrolving  the  question  oi 
the  constradaon  of  the  contract,  and  after  haying 
had  the  opportnnity  of  consulting  my  brother 
Willes,  I  adopted  the  defendant's  construction  and 
stopped  the  case.  On  that  point,  I  still  adhere  to 
the  opinion  I  exprassed  at  the  trial.  The  second 
point  raised  was  as  to  whether  any  action  could  be 
maintained  against  the  defendant,  who  acted  bond 
fide,  for  haying  given  a  wrcog  decision.  On  this 
point,  I  have  no  reason  to  differ  from  my  learned 
brothers,  or  to  alter  the  opinion  I  expressed  at  the 
bial.  The  selling  broker— the  defenoant — ^was  the 
person  selected  by  both  parties  to  determine  be- 
tween them  the  question  of  the  quality  of  the 
goods.  It  is  of  great  importance  in  all  contracts 
of  this  description  to  leave  the  decision  of  a  ques- 
tion liable  to  lead  to  disputes  to  a  third  person, 
and  to  uphold  hia  decision.  The  parties,  in  snch 
a  case,  agree  to  take  the  opinion  of  an  honest  man, 
who  exercisee  his  judgment  in  the  matter.  Snch 
a  person  is  not  to  be  neld  responsible  simply  be- 
caoae  he  makes  a  mistake,  in  the  present  case, 
only  want  of  skill  is  alleged  against  the  defendant. 
I  think  that  the  defendauat  was  in  the  position  of 
an  arbitrator,  and  if  aa  action  of  this  sort  could  be 
raaintaiaed,  we  dioold  always  be  having  actions 
■gainrt  arbitrators.  On  the  ground  aa  which 
•noh  aotioiu  are  held  not  maintainable,  viz.,  that 
there  is  no  implied  oontmct  on  the  part  of  an 
arbitrator  eaceept  to  act  honflstly  and  bond  fide,  I 
■m  of  c^niuon  that  this  action  is  not  maintainable, 
and  diat  this  mle  must  be.  discharged. 

Bute  dimshairgod. 

S<dicitorB  for  plaintiff,  Thomat  and  HbOom*. 

SolioitorB  iat  defendant,  Btibbard  and  3ede. 


Cquits  Courts. 

— • — 

oouBT  or  AsrsAt,  m  geajtcsst. 

Biiiwliiil  k7  Tboku  BaooBuun,  E.  Snwua  Uoaam,  utd 
H.  PxAT,  Eiqn.,  Buristen-at-lAW. 

July  25  and  31. 

(Before  the  Loans  Jcaiicu.) 

UUSN  V.  Hascock. 

Ittfcmt't  rwenionary  iiUerest  in  per»ondUy — Ad- 
ininiatraHon  tuiit — Bale  by  order  (rf  the  Cinurt  of 
Ohamcery—^mrMietion  to  order  saie — Conditions 
of  ttUe—Pmnhtuer — Doubtful  title. 

A  revertionary  imitireet  in  pertonaUy  wot  in  an 
odminiitraHon  emt  ordered  to  be  aold.  Some  of 
ike  pertont  imtereeted  in  the  property  were  itufamte. 
The  property  vku  put  up  to  tale  tubjeti  to  a  eon- 
diiion,  ■which  etcded  that  the  order  for  gale  had 
beenjnade  ludwiihetandin^  the  fact  <Aa<  eeveral 
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infants  were  interested  in  the  property,  and  that 
the  jurisdiction  of  the  court  to  make  the  order 
should  not  be  qiiettioned,  nor  should  any  objection 
or  requisition  be  made  on  accomU  of  the  order. 
The  purchaser  objected  to  complete  hie  purchase,  on 
the  ground  that  the  comrt  had  no  jtirisdicUon  to 
make  the  order,  and  that  the  condition  was  one 
which  the  court  wotdd  ttot  enforee. 
Held  (affirming  the  decision  of  ifoUn*,  F.O.),  *^M^, 
even  \f  there  was  no  jurisdiction  to' make  the  order 
for  sale,  the  purchaser  xoas  bcimd  by  the  condition, 
and  muet  complete  his  purchase. 
Sanble,  however,  that  there  was  juriadiction  to  make 

the  order. 
This  was  an  appeal  from  a  decision  of  Malins, 
Y.C.,  refusing  to  reKeve  a  purchaser  of  a  rever- 
sionary interest  in  personalty,  which  had  been  put 
up  to  sale  under  an  order  made  in  this  suit,  from 
hiB  contract  for  purchase. 

The  suit  was  instituted  for  the  administration 
of  the  estate  of  Thomas  Hancock.  He  by  his  will 
gave  the  residue  of  his  estate,  both  real  and  per- 
sonal, to  trustees  on  trust  to  sell  and  convert  the 
same  into  money,  and  to  divide  the  proceeds  among 
his  nephews  and  nieces  in  equal  shares.  By  a 
codicil  to  his  will  the  testator  directed  the  trustees 
to  invest  the  sum  of  80002.  in  Consols,  and  to  pay 
the  income  thereof  to  Mary  Hancock  for  her  fife, 
and  after  her  death  the  capital  was  to  sink  into  the 
residue  of  the  testator's  estate.  In  the  adminis- 
tration suit  an  order  was  made  that  the  reversion 
in  this  sum  of  Consols,  subject  to  the  life  estate  of 
Mary  Hancock,  should  be  sold.  When  this  order 
was  made  some  of  the  reversioners  were  infiuits. 
The  property  was  put  up  to  sale,  subject  to  a  con- 
dition that,  as  the  order  for  sale  had  been  made, 
notwithstanding  the  fact  that  several  in&nte  were 
interested  in  the  property,  the  jurisdiction  of  the 
court  to  make  the  order  should  not  be  questioned, 
nor  should  any  objection  or  requisition  be  made 
by  the  purchaser  m  relation  to  the  order.  The 
pnrctiaser,  notwithstanding  this  condition,  took 
the  objection  that  the  court  had  no  jurisdiction  to 
make  the  order  for  sale,  and  moved  before  Malins, 
V.C.,  to  be  relieved  from  his  purchase.  The  Vioe- 
Choncellor  was  of  opinion  that  there  was  jurisdic- 
tion in  the  court  to  make  the  order,  and  that  if 
there  was  not,  the  -purchaser  was  bound  by  the 
condition,  ffis  Honour  therefore  refusedi  the 
motion.     The  purchaser  appealed. 

Fry,  Q.O.  and  Byrne,  on  behalf  of  the  appellant, 
argued  that  in  on  ordinary  cose  the  court  had  no 
jurisdiction  to  sell  an  infant's  reversionnry  interest 
in  personalty.  It  could  only  do  so  in  a  very 
special  case,  and,  in  the  absence  of  the  condition 
in  this  case,  the  duty  of  the  vendor  would  be  to 
show  that  such  a  special  case  existed.  This  was 
not  shown  here.  In  many  cases  it  had  been 
decided  that  the  court  could  not  sell  an  infant's 
real  estate,  and  a  reversionary  interest  in  per- 
sonalty was  like  real  estate  in  this  respect,  for  it 
was  necessary  to  show  a  title  to  it  just  as  to  real 
estate. 

Calvert  r.  Godfrey,  6  Be«T.  97 ; 
BUteklow  V.  Laws,  2  Ha.  40 ; 
WatartT.  Wa*m,  16  L.  T.  B«p.  X.  S.  406; 
BntuU  V.  Wheeler,  1  It.  Eq.  18. 
The  condition  of  sale  was  one  which  the  court 
would  not  enforoe,  for  it  would  never  assume  to 
exercise  a  jurisdiction  which  it  did  not  poieess. 
It  wottid  not  compel  the  purehaaer  to  take  the 
property  knowing  that  the  infants  were  not  bound. 
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Theralso  referred  to 

Warren  t.  RiehariUon,  1  To.  3 ; 

Johrutone  r.  Baber,  8  Bwr.  233 ; 

mini  T.  Trathen,  14  Sim.  82 ; 

BeioUv  r.  Carter,  L.  Bep.  4  Ch.  App.  230 :  20  L.  T. 

Bep.N.S.381: 
Dmrt^a  Vendors  (tth  edit.)  U09 ; 
Duiiel'i  Praotioe  (4th  edit)  1171 ; 
Davidson'!  ConTeyaneing,  toL  1, 504. 

Loeock  Webb  appeared  for  the  tmatees  of  the 
will. 

Without  calling  upon 

Cott<m,  Q.C.  and  Peck,  who  appeared  for  the 
plaintiffs,  and  Alexander,  who  appeared  for  other 
parties, 

Lord  Justice  Jaicbs  said,  that  he  thought  the  pur- 
chaser had  no  right  to  be  relieved  from  his  con- 
tract. He  could  not  have  been  misled,  for  the  condi- 
tions of  sale  informed  him  of  all  the  circnmstances. 
They  told  him  that  the  property  to  be  sold  was  a 
reversionary  interest  in  personalty,  and  that  some 
of  the  persons  entitled  to  it  were  infimts.  They 
told  him  that,  notwithstanding  these  circumstances, 
the  court  had  thought  it  right  to  order  the  proper- 
ties to  be  sold,  and  provided  that  the  purchaser 
was  not  to  question  the  jurisdiction  of  the  court  to 
make  this  order.  It  might  be  possible  for  an 
astute  conveyancer  to  discover  some  objection 
to  the  jurisdiction  of  the  court  to  order  the  sale  to 
be  made,  but  at  any  rate  the  purchaser  was  not  to 
take  any  such  objection.  There  was  a  great  dis- 
tinction between  real  estate,  to  which  the  cases 
cited  applied,  and  personalty  such  as  this.  In  such 
a  case  as  this,  his  Lordship  thought  the  condition 
was  a  vety  proper  one.  Tne  purchaser  bought  the 
property  with  his  e;^es  open.  He  had  not  succeeded 
m  nndingont  anytmng  of  which  the  particulars  and 
conditions  of  sale  did  not  inform  him,  and  he  could 
not  now  be  permitted  to  question  the  jurisdiction 
of  the  court  to  make  the  order.  His  appeal  must 
be  refused  with  costs. 

Lord  Justice  Mellish  concurred. 

Fry,  Q.C.  asked  that  the  order  might  have  em- 
bodied in  it  a  declaration  that  the  court  was  of 
opinion  that  the  order  for  sale  was  binding  upon 
all  the  parties  to  the  suit,  and  upon  the  persons 
who  had  been  served  with  notice  of  the  decree. 

Lord  Justice  Jahbs  assented  to  this. 

Solicitors :  Byrne ;  Hume  and  Bird  ;  W.  Hartley, 
jun. 

Aug.  4  and  5. 

(Before  the  Lobm  Justices.) 

AsTLET  V.  The  Earl  op  Essex. 

Trtutee — CetUii  que  trust — Discretion  of  trustee — 
Powers  of  management  of  estate — Direction  to 
accumulate  rents  and  pay  off  incumbrancee — 
Annuities  to  be  increased  when  ineumbrai^es  are 
paid. 

A  testator  by  his  wiU  directed  that  his  debts  and 
legacies  should  be  paid  out  of  his  personal  estate, 
and  if  that  was  insufficient,  out  of  Ms  real  estate. 
He  devised  his  real  estates  to  trusses,  on  trust  out 
of  the  rents  to  pay  60001.  a  year  to  his  daughter 
A.  for  her  life,  with  remainder  to  her  husband, 
and  subject  thereto,  and  to  the  pan/ment  of  some 
other  annuities,  to  aceumvlate  the  rents  for  twenty- 
one  years  after  his  death,  and  out  of  the  annuiHes 
from  time  to  time  to  pay  off  the  incumbrances  on 
hin  estates,  and  his  debts  and  legacies.  And  he 
declared  that  the  aeeumidaiions  should  be  pri- 
marily and  exclusively  charged  with  the  inewm- 


hranees,  debts,  and  legacies,  $o  as  not  to  poOpone 
their  payment  by  any  other  means,  but  so  as  OuU 
the  capital  of  his  estate,  real  or  personal,  vjhick 
might  have  been  employed  in  such  payment,  might 
be  restored  out  of  the  accumulations.    The  a«ctt- 
mulation  was  to  cease  cm  the  death  of  (A«  suniwr 
of  A.  and  Iter  husbatid,  and  the  attainment  «/ 
twenty-one  by  her  eldest  son,  who  would,  under  tie 
provisions  of  the  wiU,  thereupon  become  enti&ed  in 
possession    to   the    es'ates.    He   empowered  hit 
trustees  during  tlte  twenty-one  years  to  lay  out  any 
part  of  the  accumulation  in  purchasing  ettaiei  to 
be  held  on  the  tame  trusts  as  the  estates  devised  by 
the  will.    He  directed  thai  as  soon  as  aU  the  in- 
cumbrances had  been  paid  off,  A.'s  annuity  thoM 
be  increased  to  80001.     The  residue  ofhitpenotui 
estate  was  to  be  held  on  trust  to  discharge  hit  in- 
cumbrances on  his  real  estates,  and  any  turplut 
was  to  be  accumulated  as  the  rents  of  the  red 
estate,  and  the  accumulations  to  be  held  on  timHer 
trusts.    At  the  time  of  the  testator's  death  hit  per- 
sonalty exceeded  77,0001.,  while  hit  debit,  Ugaciet, 
and    tncumirances   amounted    to    only   70,000!. 
The  income  of  the  whole  property,  after  payiiigM 
the  life  annuities,  except  A.'s,  exceeded  13,000L 
Tlte  trustees,  however,  did  not  at  once  pay  of  (dl 
the  incumbrances,  but  retained  some  of  the  per- 
sonal estate,  which  was  invested  at  a  high  rait  o/ 
interest,  and  paid  A.'s  annuity  at  the  rait  of 
80001.  from  the  death  of  the  teetator.     The  truittet 
had  in  hand  nearly  enough  personalty  to  pay  of 
all  the  incumbraiiees : 
Held  {reversing  a  decision  of  the  llaster  of  the  BcX*), 
that  the  trustees  were  justified  in  paying  A.'t  an- 
nuity at  the  rate  of  8000J.  o  year,  and  were  entiHed 
to  be  allowed  tueh  payments  in  their  aeeountt. 
This  was  an  appeal  m>m  a  decision  of  the  Ifaster 
of  the  Bolls. 

Mr.  Thomas  George  Corbett  by  his  will,  dated 
the  27th  Jnlv  1861,  directed  that  his  debU  and 
legacies  should  be  paid  out  d  his  personal  estate 
not  specifically  bequeathed,  and  if  tnat  was  insuffi- 
cient, then  out  of  nis  real  estate.  He  devised  his 
real  estates  to  trustees  in  fee  on  trust  out  of  the 
rents  to  pay  an  annuity  of  60001.  to  his  daughter, 
Mrs.  Astley,  for  her  life,  for  her  separate 
use,  with  remainder  to  her  husband  ibr  his  life, 
and  subject  thereto,  and  to  the  payment  of  some 
other  annuities,  on  trust  for  twenty-one  yean 
after  the  testator's  death  to  accumulate  the  rents 
at  compound  interest,  and  from  time  to  time  oat 
of  the  accumulations  to  pay  off  the  incumbrances 
for  the  time  being  existing  on  his  said  estates,  and 
his  debts  and  legacies.  And  he  directed  that  the 
accumulations  should  be  primarily  and  exdnsively 
charged  with  the  incumbrances,  debts,  and  l^^acies, 
so  as  not  to  postpone  their  payment  by  any  other 
means,  but  so  as  that  the  capital  of  his  estate  real 
and  personal,  which  might  huve  been  employed  in 
such  payment,  might  be  restored  out  of  the  aoca- 
mulations ;  and  he  directed  that  if  the  rents  of  hi* 
real  estates  and  the  accumulations  thereof,  to- 
gether with  the  residue  of  his  personal  estate  and 
the  accumulations  of  the  income  thereof,  shooM  be 
insufficient  to  pay  his  debts  and  the  incumbrances 
on  his  estates,  the  accumulation  should  be  carried 
on  beyond  twenty-one  years  i^ter  his  deatb. 
The  accumulation  was  to  cease  on  the  death  of  the 
survivor  of  Mrs.  Astley  and  her  hasband,  aadtke 
attainment  of  twenty-one  by  her  eldest  HO 
who,  under  the  limitations  of  the  will,  would 
then    become     entitled    in    peasesaion    to   the 
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estates,  and  on  the  determination  of  the  trust 
for  accumulation  the  surplus  of  the  aooumu- 
lationa  was  to  be  held  on  the  same  trusts  as 
moneys  to  arise  under  a  power  of  sale  and  ex- 
change, which  the  testator  directed  to  be  inserted 
in  a  settlwnent  of  the  estates  which  he  directed  to 
be  made.  He  also  gave  power  to  his  trustees, 
during  the  period  of  twen^-one  years,  to  lay  out 
any  part  of  the  accumulations  in  purchasirg 
estates,  to  be  held  on  the  same  trusts  as  the  estates 
devised  by  the  will ;  and  he  directed  that  as  soon 
as  all  the  incumbrances  on  his  estate  had  been 
paid  off,lfrs.  Astley's  annuity  should  be  increased 
to  80002. ;  and  he  dju-ected  that  on  tite  expiration 
or  determination  of  the  trusts  for  accumulation 
his  trustees  should  settle  the  estates  in  -strict 
settlement,  for  the  benefit,  in  the  first  instance,  of 
Mrs.  Astley's  sons  and  their  issue.  And  he  be- 
qaeathed  uie  residue  of  his  personal  estate  to 
trustees  on  trust,  to  apply  the  same  in  discharging 
the  incumbrances  on  his  real  estates,  in  such 
course,  order,  and  manner  as  they  should  think 
most  expedient,  and  to  invest  and  accumulate  any 
surplus  in  the  same  way  as  the  rents  of  the  real 
estate,  and  to  hold  the  accumulations  on  similar 
tmste. 

The  testator  died  in  July  1868,  and  this  suit  was 
instituted  by  Mrs.  Astley  s  eldest  son,  who  was  an 
infant,  to  administer  the  trusts  of  the  will.  At 
the  time  of  the  testator's  death  his  personal  estate 
not  specifically  be<^ueathed  amounted  to  more 
than  77,000,  while  his  debts  and  legacies  and  the 
incumbranoes  upon  his  estate  altogether  amounted 
to  about  70,0002.  The  income  of  the  whole  pro- 
perty, real  and  personal,  after  paying  the  life 
annuities  (except  Mrs.  Astley's),  and  the  interest 
on  the  incumbrances  exceeded  13,0002.  The  trus- 
tees, though  they  discovered  very  soon  after  the 
testator's  death  that  his  personal  estate  was  more 
tiian  enough  to  pay  his  debts  and  leg^ies  and  the 
incumbrances  on  his  reel  estate,  did  not  immediately 
pay  them  all  off,  but  inasmuch  as  some  of  the  per- 
soiutl  estate  was  invested  at  a  high  rate  of  interest, 
they  retained  it.  They  also,  with  the  sanction  of 
the  court,  applied  part  of  the  rent  and  part  of  the 
personal  estate  in  purchasing  real  estate.  They 
paid  Mrs.  Astley  her  annuity  at  the  rate  of  8000(. 
from  the  date  of  the  testator's  death.  On  taking 
the  accounts  in  chambers  the  chief  clerk  refused  to 
allow  the  trustees  any  payment  on  account  of 
Mrs.  Astley's  annuity  beyond  60001.  a  year,  and 
this  decision  was  affirmed  by  the  Master  of  the 
Bolls.  It  appeared  that  when  this  (jaestion  upon 
the  trustees  accounts  arose,  the  incumbrances 
which  remained  unpaid  consisted  of  one  mortgage 
for  20,0002.,  and  some  others  amounting  altogether 
to  14,0002.,  but  which  were  only  contingent.  At 
the  same  time  the  trustees  had  in  hand  personalty 
amounting  to  30,0002.  The  trustees  appealed  from 
the  Master  of  the  BoUs'  decision. 

Jetsel,  Q.C.  and  Montague  Cookeon,  for  the  appel- 
lants, argued  that  the  circumstance  that  the 
trusteex  had  not  actually  paid  off  the  incumbrances, 
though  tiiey  had  in  hand  a  sufiScient  amount  of 
personalty  to  do  so,  could  not  alter  Mrs.  Astley's 
rights.  She  must  be  entitled  to  the  larger  annmty 
just  as  if  the  incumbrances  had  been  actually  dis- 
ehaived.    They  cited 

SmcMr.  ITrna,  6  B.  P.  C.  (Tomline)  M ; 

Bernard  v.  MomUague,  1  Her.  422. 
Cadtnan  Jcnet,  for  the  infant  plaintiff,  submitted 
the  question  to  the  court. 


Lord  Justice  Ja3IEs,  who  had  sat  alone  to  hear 
the  argument,  reserved  his  judgment  until  he 
should  have  had  an  opportunity  of  consulting 
Lord  Justice  Mellish. 

Aug.  5. — Lord  Justice  Jahes  now  delivered  his 
judgment,  and  after  stating  the  facts  of  the  case, 
said :  Apparently  the  testator  possessed  consider- 
ably more  property  than  he  disposed  of  by  his  will ; 
and  there  was  sufficient  not  omy  to  pay  off  all  the 
debts  and  incumbrances,  but  to  leave  a  surplus  of 
some  thsusands  of  pounds. 

The  Master  of  the  Bolls  was  of  opinion  that  the 
annuity  ought  to  have  been  increased  only  after 
the  charges  and  incumbrances  had  actually  been 
paid  off.  He  seems  to  have  thought  that  the 
provision  for  increasing  the  annuity  from  60002. 
to  80002.  was  made  m  some  way  as  an  in- 
ducement to  Mrs.  Astley,  the  annuitant,  to 
see  to  the  payment-off  of  the  charges.  But 
I  am  of  opimon  that  that  cannot  be  considered 
to  be  the  mtention  of  the  testator.  Mrs.  Astley 
had  nothing  to  do  with  the  personal  estate,  and  she 
could  not  enlarge  or  diminish  it.  Upon  prinraple, 
and  independently  of  the  two  cases  which  have 
been  cited,  I  am  of  opinion,  and  the  Lord  Justice 
agrees  with  me,  that  the  cetlui  que  truet  under  a 
will  is  not  to  be  affected  by  the  mode  in  which 
the  trustee  exercises  his  discretion,  and  that 
that  which  might  have  been  done  must  be  con- 
sidered OS  having  in  fact  been  done.  The  incum- 
brances were  in  effect  paid  off  when  the  money  to 
pay  them  was  in  the  trustees'  hands,  and  would 
only  have  to  be  produced  in  order  actually  to  pay 
off  the  charges. 

I  am  of  opinion  that  the  order  of  the  Master 
of  the  Bolls  ought  to  be  discharged,  and  that 
the  trustees  are  entitled  to  be  allowed  the  ad- 
ditional 20002.  a  year,  which  they  paid  to  Mrs. 
Astley,  and  that  she  was  entitled  to  receive  the 
larger  sum. 

Solicitors  for  the  trustees ,  Frere,  Cholmley  and  Co. 

Solicitors  for  the  plaintiff,  R.  M.  and  F.  Lowe. 


Nov.  2,  3,  and  i. 

(Before  the  Lobd  Chancellor  (Hatherley). 

Be  The  London  and  MEDrrBRRANBAN  Bank 
(Lhqted)   (Wright's  Case). 

Limited  etrntpamy — Poet  litt  of  eontributortet — 3f  i«- 
rwretentation — Cancellation  of  shares  prior  to 
winding-up. 

The  directors  of  a  compamy,  having  power  under 
their  articles  of  atsocuUion  to  aee^t  surrenders  of- 
shares  on  swik  terms  as  they  might  think  fit, 
offered  W.,  amongst  other  shareJidders,  an  opium 
of  having  hie  allotment  caneeUed,  which  offer  was 
accqtted  and  carried  into  effect  in  the  regieter: 

Held,  on  the  company  being  siibsequenUy  wound- 
up, and  it  then  ampearing  thai  there  was  a  mis- 
represeiUaiion  in  me  prospectus,  thai  ailthough  W. 
had  not  elected  to  have  his  aOotment  caneeUed  on 
that  groutid,  he  had  exercised  his  right  and 
annulled  the  contract  before  the  winding-up. 

This  was  an  appeal  by  Mr.  Joseph  Wright  from  on 
order  of  Wickens,  V.O.  The  facts  are  fully  re- 
ported 24  L.  T.  Bep.  N.  S.  899.  The  case  was 
shortly  as  follows  : — ^Wright  agreed  in  June  1865 
to  take  shares  in  the  London  and  Mediterranean 
Bank  (Limited),  and  paid  his  allotment  mitiey  in  re- 
spect of  them,  and  was  registered  as  a  sliarcnolder. 
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A  aetUioA  daj  on  the  Stock  Exchange  havijag  been 
refaaed  the  directora  entered  into  an  arrangement  to 
amalgamate  with  another  company,  and  with  that 
view  passed  a  resolution  that  the  allottees  might, 
if  thej  thought  proper,  obtain  repayment  of  such 
sJlotmeut  money,  and  have  their  allotments  can- 
celled. This  was  made  known  to  Wright  on  the 
20th  Oct.,  and  he  thereupon  signed  a  receipt  for 
his  deposit,  which  was  returned  to  him  by  cheque, 
and  in  the  register  of  shareholders  tnere  was 
■written  opposite  to  his  name,  "  Money  returned 
and  allotment  cancelled."  On  the  6th  Nov.  it  was 
resolved  that  the  bank  should  be  wound-up  volun- 
tarily, and  this  resolution  was  confirmed  and  lioui- 
dators  were  appointed.  "Wright  had  since  ais- 
covered  that  tne  prospectus,  on  the  faith  of  which 
he  agreed  to  take  his  shares,  contained  fraudulent 
misrepresentations  such  as  would  have  entitled 
him  to  have  been  relieved  from  his  shares  if  he  had 
filed  a  bill  for  that  purpose  prior  to  the  winding- 
up.  The  voluntary  winding-up  was,  in  June  1866, 
ordered  to  be  continued  under  the  supervision  of 
the  court.  The  39th  of  the  articles  of  association 
enabled  the  directors  to  accept  a  surrender  of  any 
shares.  In  Nov.  1867,  on  a  summons  by  the  liqm- 
dators,  Wright  was  placed  on  the  A  list  of  contri- 
butories  as  a  present  nnmber,  but  on  appeal  he 
was  removed,  on  the  ground  that  the  directors  had 
a  power  to  accept  a  surrender  of  shares,  and  that 
the  so-called  cancellation  might  be  supported  as 
tantamount  to  a  surrender.  The  liquidators  having 
exhausted  the  A  list,  subseauently  placed  Wright 
on  the  B  list  of  past  members.  On  a  motion  to 
have  his  name  removed,  the  Vice-Chancellor  held 
that,  not  having  shown  a  concluded  election  on  his 
part  prior  to  the  winding-up,  to  have  his  allotment 
cancelled  on  the  ground  of  misrepresentation, 
Wright  w»s  not  entitled  to  have  his  name  removed 
from  the  B  list  of  contributories. 

The  Solicitor-Oeneral  (Jessel,  Q.C.),  Kargldke, 
Q.C.,  and  Everitt  for  the  appellant,  contended  that 
he  was  entitled  to,  and  did  repudiate  his  shares, 
and  the  directors  had  actually  cancelled  the  allot- 
ment before  any  proceedings  were  taken  for  wind- 
ing-up the  company.    They  referred  to 

£e  the  London  and  Ueiittmmtan  Bank  (LimxM), 
ea  varte  WrigM,  17  L.  T.  B«p.  K.  S.  635;  87  L.  J., 
N.S.,529,Ch.; 

£c  paiia  BwUK,  re  The  Be««e  Biver  Silvar  Mimng 
Compamn,  IS  Ii.  T.  Vof.  N.  S.  540;  L.  Bep.  2 
Ch.  Add.  604 ; 

S»  Tlie  VtevtUmd  Iron  Oompauv,  tt  parte  Bieveiuem, 
16W.B.95: 

Re  Xitatea  Investment  Company,  PawU'i  Cote, 
20  L.  T.  Bep.  N.  S.  100 ;  L  Bep.  4  Ch.  App.  497  ; 

Bon  V.  iitaiet  Invettment  Company,  19  L.  T.  Bep. 
N.  8.  61 ;  L.  Bep.  3  Ch.  App.  682. 
H(M^)  Q-C.  and  Napier  Hinging  for  the  liqni- 
4tttOT8,  sabmitted  ^Mt  assuming  that  there  was 
fraad  (ft  misrepneeBtaftton  in  the  prospectus,  the 
contract,  although  voidable,  was  not  void  until 
st^tB  had  been  t^eo  to  repuifiate  it  on  that 
groKod.  Wright  had  simply  appealed  to  the 
directcm  to  do  what  was  reasoactable  and  right,  and 
had  set  elected  to  have  his  allotment  cancelled  on 
thtfg^roond  of  fraod.  He  had  shown  no  intention 
to  repadiatfr  hie  sheoreB,  except  by  entering  into  an 
a^Sraenent  wth  the  diraetcm  which  was  uttm 
vwee.    They  cited : 

OolMv.  TVrauaiuI,  16  L.  T.  B«.  N.  8. 806 ;  L.  Bty. 
2H.of  L.325; 

Exvarte  Jfartin,   re   the  Bcmk  of  'Hindustan,  2 

^ent  y.  JVatftoM  Land  Commany,  17  Ii.  T,  Bep.  N.  3. 
77 ;  L.  Bep.3  Ch.  App.  4^; 


Bridoer  and  jr«U'«  Caw.lfi  L.  T.  Bep.  N.  S.  S7S;: 

L.Bep.  4  CK  App.  266 ; 
Oreyie's  Case,  21  L.  T.  Bep.  N.  S.  165, 572  ; 
Western  Bank  of  Beodand  v.  Adie,  1.  Bep.  1  H.  of  L. 

Se.  CM-ieO; 
Lawrenetfs  Cow,  16  L.  T.  B^^  N.  S.  222;  L.  Bep 

2  Ch.  App.  412  ; 
Small  T.  Mwood,  6  C.  *  F.  444 ; 
Dickson's  Case,  L.  Bep.  5  Ch.  App.  75 ; 
Em  parte  Tme,  L.  Bep.  6  Ch.  Ajip.  96 ; 
Be  the  Olev«lan<i  Iron  Oempany,  emparie  0(neium 

Pai^rs  Case  ((up.) ; 
Compuiiee  Act  1862,  is.  S3, 131. 

The  LoRD-OHAKCKLun  (Hatherley). — I  think  the- 
real  substance  of  the  case  is  that  this  gentlemin, 
as  regards  all  those  who  would  be  affected  by  any 
question  as  to  whether  or  not  he  was  on  the  ngm- 
ter  at  the  date  of  the  winding-up  was  effec- 
tually removed  from  the  regic^r  at  the  date 
of  the  winding  -  up ;  and  when  the  matta- 
comes  to  be  fully  examined  he  appears  to  bsTe 
been  properly  removed.  The  mere  fikct  that 
somebody  or  other  has  entered  apon  the  regis- 
ter that  A  B.  has  ceased  to  be  a  shareholder,  ot 
that  he  never  had  been  a  shar«h<dder,  may  aot  be 
sufficient.  If  a  person  is  merely  rniresented  in 
the  books  to  have  been  a  shareholoer,  and  his 
shares  are  represented  to  have  been  oanodled,  all 
who  are  interested  in  retaining  him  may  seek  to  do 
so,  notwithstanding  those  entries;  bnt  they  cannot 
complain  if  in  tlM  end  of  the  investigation  it  turns 
out  that  the  shares  which  are  so  represented  is 
having  been  cancelled  were  justly  oaaoelled.  The 
facts  of  the  case  are  beyond  aiapate,andtberei8iu> 
contest  about  them.  [His  Lordship,  after  referring 
to  the  facts,  oontinned :]  It  is  qnite  tme  tfaat,«ith- 
oat  a  case  of  fraud,  which  he  oould  allege  againit 
the  directors,  he  would  not  be  entitled  to  entertain 
the  caooellalaon  of  the  shares  from  the  directors, 
bat  still  that  is  the  thing  he  bargpains  forif  he  can 
get  it ;  and  here  I  have  the  satisfiEustion,  w  fiur,  of 
proceeding  on  the  same  g^ond  as  tiie  Ytoe-Ohui* 
cellor,  who  says  it  was  intended  by  both  parties 
to  put  the  shareholder  in  the  same  poattioB  as  if 
he  nad  never  been  aa.  the  leoister.  The  questioa 
is,  whether  that  could  property  be  doae,  and  ths 
case  in  that  respect  is  singalar.  I  wiU  take  Mr. 
Wright  not  to  have  known  of  the  fall  right  whidi 
he  had  to  have  t^  done,  bmt  to  boire  made  a 
demand  on  the  honour  and  iaix  Aes^mj^  of  the 
direcfevs,  as  meydng  it  incamfaeot  on  them  to 
return  hbn  his  Toonaaj,  he  not  knoviiig  ham  muck 
hjg^er  he  could  pnt  his  case,  and  th^  being  per- 
fectly oonsdons  of  the  frawl  they  had  committed 
in  uie  representation  which  tliey  made.  Then- 
npon  th^  at  oace  give  him  all  the  rdief  whii^ 
had  he  been  informed  of  the  foots,,  he  could 
have  dMBonded  as  a  matter  of  right.  'Hkb 
in  this  state  of  things,  if  shoriiy  before  the  wind- 
ing-up he  had  discovered  his  higher  rig^  wooM 
it, he  necessary  for  him  to  say  toat  "  tiua  cancel- 
lation was  imperfect,  becaase  thare  was  not  a 
sufficient  renunciation  of  your  prooeotfings  and 
assertion  of  my  right,  and  now  I  nle  my  bilTto  pot 
nnrhij^er  right  into  force  P"  The  case  of  £xear<» 
MwrHn  does  not  appear  to  me  to  have  maeh  bear- 
ing on  the  qnestirat,  and  I  appreh^id  what  ^ 
Ywe-Ghancellor  sa^a  is  the  omrect  view  of  tlii* 
case,  namely,  that  Mr.  Wright  entirely,  on  l>i* 
part,  pnt  an  end  to  tins  vci&Ua  contraot.  The 
only  aranment  which  to  n^  mind  oould bafaros^'' 
tarward to  heari«aittst  Mr.  Wri«ht  waa tbos,  tw] 
if,  as  the  Yice-Chancellor  seems  to  think,  he  had 
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not  conduded  this  natter  br  a  complete  »nd 
fiill  election,  this  resnlt  woala  remain,  that  had 
the  thing  tamed  ont  oUierwise  than  it  did — ^if 
ihe  cfxioem  had,  by  aa  amalgamation  trith  the 
Bombay  Company,  become  a  profitable  enterprise, 
he  would  have  had  a  right  to  aay  "  I  find  you  let 
me  into  annulling  the  contract,  -which  you  had 
not  the  power  to  do,  because  you  had  no  power  to 
4Hmul  the  contract,  nnleea  I  asserted  my  right  to 
annul  it  on  the  ground  of  fraud,  and,  therefore,  aa 
I  did  not  assert  that  right  on  the  ground  of 
fraud,  but  only  asserted  it  as  a  matter  of  honour ; 
although  I  put  my  case  on  that  lower  ground  and 
abandoned  tne  contract,  as  far  as  I  "was  concerned,  by 
authorising  you  to  etater  in  a  book  a  notice  that  it 
waa  annulled  as  an  allotment,  and  annulled  ab  initio 
bythereturaof  my  deposit,  nevertheless  I  now  claim 
to  be  a  shareholder.  Of  course,  if  he  could  say 
that,  the  court  could  not  say  the  thing  was  put  an 
-end  to.  The  short  point  to  which  the  difference 
between  theYioe-Chanoellor  and  mysdf  is  reduced 
is  this:  Had  Mr.  Wrisht  ccmolusiyely  exerciaed 
his  election  to  have  the  contract  annulled  P  I 
think  he  had  fully  and  completely  exerdsed  his 
-election  to  have  it  annulled.  Then,  was  this  a  «(m- 
tract  that  oouM  be  annuUed  P  Was  it  a  contract 
-wfaidi  was  voidable,  if  notvoidP  I  think  it  was. 
*rhe  mind  <rf  all  parties  was  that  the  contract 
should  be  annnlled.  In  that  the  Yioe-Chancellor 
4igreee  with  me.  The  directors  acted  with  foil 
knowledge  of  the  circumstances.  They  were  glad 
«nd  ready  enough  to  annul  this  contract,  whicdi 
they  bad  improperly  entered  into,  and  whi<di  they 
knew  must  be  aimmled  against  thmu  in  any  pro- 
•oeediags,  and  with  costs.  Dealing  with  this 
ffentleman,  and  bein^  anxious  to  have  it  annulled, 
Uiej  agree  -with  him  m  a  course  of  proceeding  by 
which  they  on  their  part  declare  the  allotment  to 
"be  anntiUed  without  farther  demand  on  his  part ; 
he  accepts  that  view,  and  accepts  the  full  and 
-entire  annulment  of  the  allotment,  and  returns  his 
shares  in  respect  of  it.  I  apprehend  from  that  time 
&e  directors  were  completely  bound,  and  that  it 
■does  not  lie  in  their  mouths  to  say  they  will 
aet  ap  their  fraud  and  throw  open  the  case; 
nor  would  it  lie  in  the  month  of  Mr.  Wright, 
«fter  having  done  what  he  had  done,  supposing 
the  oonoem  had  become  prosperous,  to  say  after- 
wards that  he  intended  to  revoke  all  this  and  to 
become  a  shareholder.  If  he  was  conclusively 
]»ound  after  what  took  place,  the  directors  were 
isoBclnsively  bound;  and  as  regards  the  share- 
holders an  they  are  entitled  to,  according  to  Oakes 
V.  Turquand,  is  that  the  status  of  any  subscriber 
shaJl  not  be  altered  after  the  date  of  the  winding- 
np.  I  think  that  at  the  date  of  the  winding-up  the 
'directors,  on  the  one  hand,  had  annuUed,  as  tiiey 
were  bound  in  duty  to  annul,  the  contract,  and  Mr. 
Wright,  on  tiie  other  hand,  had  ezdrdsed  his 
optkm  «nd  had  annulled  the  contract  on  his  part, 
and  that  it  wasimpossible  for  him  to  replace  himself 
as  a  8harehc>Id«r.  But  then  i^ere  were  difficulties 
suggested  depending  upon  the  circumstances  as  to 
there  beii^  fraud,  it  was  said  that  this  was  done 
just  before  the  winding-up,  and  if  it  were  done  with 
a  fraodolent  deore  on  the  part  of  the  directors 
to  liberate  some  of  their  friends,  they  b^g  con- 
«cioo8  <jt  fraad  on  their  vart,  and  still  leaving  other 
persons  liable,  that  might  be  a  matter  of  conside- 
ration if  Bttoh  a  case  were  made.  Bat  this  winding- 
up  waa  for  the  purpose  of  going  on,  if  I  may  use 
such  an  expression,  for  it  was  to  amtUgamate  one 


company  with  another,  tuid  the  only  mode  of  doing 
it  was  to  put  an  end  to  the  one  company  and  start 
in  association  with  the  other  company.  At  that 
time  all  parties  thought  it  was  a  solid  oonoem, 
and  there  was,  therefore,  nothing  to  induce  one  to 
say  that  there  was  fraudulent  combination  between 
these  two  parties  to  the  contract.  The  real  thing 
is  this : — I  find  that  one  party  to  the  bargain  is 
very  anxious  that  it  should  be  carried  oat,  and  the 
other  parties  know  that  if  the  matter  is  investi- 
gated they  would  be  compelled  to  put  Mr.  Wright 
m  the  position  in  which  ne  was  previously  to  the 
winding-up,  so  that  when  those  who  have  a  right 
to  call  upon  the  B.  shareholders  investigated  the 
matter  they  would  find,  not  that  he  had  forfeited 
his  shares,  but  that  he  was  represented  as  a  person 
who  had  never  entered  into  the  orig^inal  contract, 
or  had  so  entered  into  it,  that  although  it  might  be 
available  against  him  if  not  voided,  it  was  under 
the  circumstances  voided ;  and  I  think  substantiid 
justice  can  only  be  done  by  so  holding.  The 
order  of  the  Vice-Chancellor,  must,  therefore,  be 
discharged,  Mr.Wrighfs  name  must  be  struck  oS 
the  list,  and  his  costs  paid  out  of  the  fond.  No 
costs  of  the  {^ipeal. 
Solicitors :  Leiois,  Munnt,  and  Co. ;  H.  Harris. 


Nov.  8  and  9. 

(Before  the  Lobds  Justicss.) 

E»  parte  Cokek  ;   Bs  Spaske. 

Court  of  Bamlartmtey — Jwritdidion — Injitnetion — 
Rettraining  action  at  law — The  Bcmhruptey  Act 
1869,  88.  65,  66,  72— Bill  of  salo—Astigmnmt  of 
aU  debtor's  property  to  secure  past  debt — Act  of 
bainhruptcy — Prior  agreement — Forbearance  of 
mortgagee  to  take  possession — New  hiU  of  sale — 
Evarion  ofBiOs  of  Sale  Aet— 17  ^  18  Vust.  e.  36. 

Under  the  Bamkruptey  Act  1869  the  Court  of  Bank- 
ruptcy ha^  jmitaidticn  to  restrain  the  proceedings 
in  an  action  at  law,  the  object  ofiohieh  is  in  effe<A 
to  determine  whether  eertatn  goods  form  part  of  a 
bamhrtw^s  estate.  8.,  a  trader,  in  Mom  1870, 
beiugintBant  of  money,  borrowed  of  0. bSl.onthe 
seeuriiy  of  two  bids  of  sale,  by  whuh  he  assigned 
the  whole  of  his  properk/,  worth  about  6002.,  to  G. 
It  was  agreed  verbally  between  S.  and  C.  that 
these  bills  of  sale  should  be  given  vp  within  th« 
period  limUed  for  registration  under  the  BiUs  of 
Sale  Act,  and  new  bul»  of  sale  from  time  to  time 
substituted  for  them.  This  was  done  tioiee.  The 
last  biUs  of  sale  toere  given  on  the  20th  JtUy  1870. 
No  fresh  advance  was  made  on  the  occasion  of  the 
renewed.  Onihe9ih  Aug.  1870  8.  filed  a  petition 
for  Uguidation  by  arrangement,  and  on  the  next 
day  the  bills  of  sale  of  me  20(^  July  were  regis- 
tered under  the  BiUs  of  Sale  Aet.  The  trustee 
under  the  liquidation  took  poseeesion  of  the  goods 
comprised  in  the  biUs  of  sale,  and  the  mortgagee 
brought  <m  action  of  trover  against  him  to  recover 
possession  of  the  goods : 

Held  (affirming  a  deoision  tf  the  Chief  Jitdge  in 
Banhuptoy),  that  the  Court  of  Banhrupta/  had 
jurisdiekon  to  restrain  the  prooeedings  in  the 
action,  and  that  an  injunction  restraining  these 
proeeeditigs  was  rightly  granted : 

Seld,  also  {affirming  a  decision  of  &i«  Chief  Judge), 
that  the  bula  of  sale  were  void  as  against  the  trus- 
tee under  the  UqwidaUon. 

This  was  an  appeal  by  Mr.  Bamett  Cohen  from  an 

order  of  the  Chief  Judge  in  Bankruptcy,  which 
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affirmed  an  order  made  on  the  16th  Feb.  1871,  by 
Mr.  Serjt.  Wheeler,  the  judge  of  the  County  Court 
of  Lancashire,  holden  at  Liverpool,  whereby  it  was 
declared  that  two  bills  of  sale,  dated  respectively 
the  20th  July  1870,  and  made  between  Samuel 
S|)arke  of  the  one  part,  and  Bamett  Cohen  of  the 
other  part,  were  fraudulent  and  void  as  against  the 
trustee,  under  the  liquidation  by  arrangement  of 
the  affairs  of  Sparke,  and  that  the  property  com- 
prised in  such  bills  of  sale  vested  in  the  trustee 
and  formed  part  of  the  assets  to  be  distributed  by 
him.  The  order  appealed  from  also  restrained 
Cohen  from  continuing  the  proceeding^  in  an  action 
of  trover  commenced  by  him  in  the  Court  of 
Queen's  Bench,  to  recover  the  g^oods  comprised  in 
the  two  bills  of  sale.  Sparke  carried  on  the  busi- 
ness of  A  coach  builder  at  West  Derby,  near  Liver- 
pool. On  the  9th  Aug.  1870  he  filed  a  petition  for 
liquidation  by  arrangement,  in  the  Liverpool 
County  Court.  In  May  1870  he  was  in  want  of 
money  to  pay  the  wages  of  his  workmen,  and  he 
applied  to  Maurice  Morris  and  David  Charles 
Marks,  of  Liverpool,  who  acted  as  agents  for 
Cohen,  for  an  advance  of  the  551.  This  they  iwreed 
to  give  him,  on  the  security  of  the  two  bills  of  sale, 
and  on  the  2.3rd  May  they  advanced  him  27{.  10«., 
to  secure  which  he  executed  a  bill  of  sale  of  that 
date  to  Cohen,  which  comprised  his  household 
furniture  and  other  effects  m  his  dwelling-house. 
C)n  the  24th  May  another  sum  of  271.  lOv.  was 
advanced  by  Morris  and  Marks  to  Sparke,  and  this 
was  secured  by  a  bill  of  sale  of  his  stock-in-trade. 
According  to  the  evidence  of  Morris  and  Marks, 
when  the  loan  was  made  it  was  expressly  agreed 
between  them  and  Sparko  that,  if  he  required  to 
renew  the  loon,  he  should  be  at  liberty  to  do  so  by 
executing  fresh  bills  of  sale  before  the  term  for 
registration  of  the  subsisting  bills  of  sale  had  ex- 
pired, and  that  if  he  required  to  have  the  loan  re- 
newed he  should  as  often  as  he  required  such  re- 
newal pay  5/.  for  it.  This  agp«ement  did  not  Appear 
upon  the  face  of  the  bills  of  sale.  They  were 
never  registered  under  the  Bills  of  Sale  Act,  but 
before  the  twenty-one  days  limited  for  registration 
had  expired  they  were  g^veu  up  in  exchange  for 
new  ones,  which  purported  to  be  given  to  secure 
an  advance  made  at  the  time  of  their  execution. 
These  renewed  bills  were  not  registered,  and  before 
the  twenty -one  days  for  their  registration  had  expired 
another  similar  renewal  took  place,  and  two  bills 
of  sale,  dated  the  20th  July  1870  were  executed. 
These  were  the  bills  to  which  the  order  appealed 
from  related.  These  bills  were  registered  on  the 
10th  Aug.,  the  day  after  the  presentation  of  the 
petition  for  liquidation.  It  appeared  that  the  two 
bills  comprised  the  whole  of  Sparke's  pro- 
perty, which  exceeded  600i.  in  value.  After  the 
trustee  was  appointed,  he  took  possession  of  the 
property,  and  Cohen  then  commenced  an  action  of 
trover  in  the  Qileen's  Bench  to  recover  the  goods. 
Upon  the  application  of  the  trustee  the  above  order 
was  made  by  the  County  Court  judge  restraining 
the  proceedings  in  the  action,  and  adjudging  the 
bills  of  sale  to  be  void  as  against  the  trustee.  Mr. 
Cohen  appealed  to  the  Chief  Judge  in  Bankruptcy, 
and  he  dismissed  the  appeal  with  costs,  and  from 
this  order  Cohen  apptealcd. 

The  material  part  of  the  judgment  of  the  Chief 
Judge  was  as  follows : — "  If  I  were  to  put  the 
narrowest  construction  on  the  66th  section  of  the 
Bankruptcy  Act,  1869,  giving  increased  jurisdic- 
tion in  matters  of  equity  to  County  Court  judges. 


I  oould  not  arrive  at  any  other  oonclnsion  than 
that  the  validity  of  a  bill  of  sale  is  a  proper 
subject  for  the  decision  of  a  court  of  equity. 
If  tluMb  court  then  decides  that  the  bill  of 
sale  is  not  a  valid  one,  as  a  matter  of  course 
it  must  prevent  any  further  litigation  respect- 
ing it.  That  is  wnat  the  order  in  this  case 
did.  The  County  Court  judge  found  the  bill  of 
sale  void,  and  therefore  he  restrained  any  further 
litigation  respecting  it;  and  that  the  court  possessed 
jurisdiction  so  to  restrain  the  litigation  I  do  not 
entertain  the  shadow  of  a  doubt.  Then  that  an 
assignment  of  the  whole  of  a  trader's  effects  is  an 
act  of  bankruptcy  there  can  be  no  kind  of  doubt. 
The  case  is  tnis — the  money  lender  is  applied  to 
by  a  struggling  tradesman  who  wants  552.  on  a 
Saturday  night  to  pay  wag^s,  &c.,  and  the 
money  lender  agrees  to  lend  him  that  sum 
on  the  security  of  two  bills  of  sale  for 
272.  10«.  each,  upon  terms  which  plainly  show 
th^  the  object  of  the  lender  was  to  evade  the  pro- 
visions of  tne  Bills  of  Sale  Act.  It  is  impossible 
to  read  the  securities  without  seeing  that  such  a 
motive  was  in  the  mind  of  the  creditor.  Had  the 
bills  of  sale  been  then  registered,  the  other  cre- 
ditors might  have  helped  themselves,  and  refused 
further  to  credit  a  man  who  was  compelled  to  g^ve 
bills  of  sale  on  the  whole  of  his  effecis.  They  were 
not  registered,  but  the  stipulation  was,  that  within 
nineteen  days  on  being  paid  5{.  more  by  the  debtor, 
and,  if  the  creditor  thinks  fit,  the  bill  of  sale  shall 
be  renewed.  If  the  bill  of  sale  is  renewed  there  is 
a  new  debt.  The  security  for  the  old  debt  is  gone, 
gone  according  to  the  contrivance  of  the  parties 
themselves,  gone  by  the  stipulations  forming  the 
agreement.  And  if  it  was  attempted  to  bolster 
up  a  man's  credit  by  giving  him  the  appearance 
of  having  access  to  his  whole  property,  so  that 
his  just  creditors  would  be  den-auded,  then  the 
transaction  was  a  fraudulent  one,  and  that 
this  was  the  object  of  this  creditor  I  cannot 
allow  myself  to  doubt,  and  I  believe  that  any 
jury  would  find  it  so.  By  this  contrivance  bills 
of  sale  have  been  executed  and  renewed,  the  lender 
being  paid  about  180{.  per  cent,  per  annum  inte- 
rest.  But,  as  may  naturally  be  supposed,  this  does 
not  go  on  for  long.  It  commenced  in  May,  and  it 
was  in  July  that  the  last  bills  were  taken,  upon 
the  condition  that  the  previous  security  should  be 
cancelled  and  new  security  be  given.  And  for  what  ? 
For  the  55Z.  then  due ;  and  that  is  a  transaction 
immediately  preceding  the  bankruptcy.  It  has 
been  sought  to  show,  according  to  the  authorities 
referred  to,  that  this  is  a  valid  transaction  between 
the  lender  of  money  and  the  tradesman ;  but  I  do 
not  see  theanalogy  between  the  cases  cited  and  the 
present  transaction,  where  money  is  lent  without 
the  knowledge  of  the  other  creditors,  and  at  an 
enormous  rate  of  interest ;  and  this  last  fact  should 
not  be  discarded,  though  it  should  not  be  permitted 
unduly  to  influence  the  mind  of  the  judge.  I  have, 
however,  no  doubt  that  these  last  bills  of  sale 
were  eood  for  nothing  against  the  other  credit(»s, 
and  i£e  subsequent  registration  gave  no  validity 
to  them." 

Be  Qex,  Q.C.  and  Bagley,  on  behalf  of  the  appd- 
lant,  argpied  first,  that  the  injunction  reetrauung 
the  proceedings  in  the  action  ought  not  to  have 
been  g^ranted.  The  jurisdiction  of  a  conrt  ol  law 
in  a  matter  already  pending  was  not  taken  away  by 
sects.  65,  66,  and  72,  of  the  Bankruptcy  Act  1869. 
There  was  no  authority  g^ven  to  the  Opart  of 
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Bankmptcy  to  restrain  a  plaiutiS  from  prosecnting 
a  l^al  demand  in  a  case  where  no  equity  arose 
contrary  to  the  legal  right.  Be  Anderson  (L.Rep.  6 
Ch.  App.  473;  22  L.  T.  Bep.  N. ».  361),  was  a 
different  case.  [Lord  Justice  Mbuush. — By  the  Act 
the  CJourt  of  Bankruptcy  has  the  powers  of  a  court  of 
law  as  we'l  as  a  court  of  equity,  as  to  all  matters 
arising  in  bankruptcy.  Is  not  the  Court  of  Bwk- 
ruptcy  the  proper  tribunal  to  determine,  with 
reference  to  any  particular  case  of  bankruptcy, 
where  it  can  be  most  conveniently  tried  P]  The 
Court  of  Chancery  would  not  interfere  to  prevent 
a  court  of  law  from  trying  a  case  of  fraud.  It  was 
a  serious  question  whether  a  new  tribunal  was  to 
take  away  the  jurisdiction  of  an  old  one.  The  judg- 
ment in  the  action,  if  recovered,  would  have  been 
against  the  trustee  personally,  notagainst  the  goods 
of  the  debtor. 

Without  calling  upon  Ernest  Reed  and  Wheeler, 
who  appeared  for  the  trustee, 

Lord  Justice  Jakes  said  that  he  was  clearly  of 
opinion  that  this  was  just  the  kind  of  case  aimed 
at  bv  sect.  72  of  the  Act.  The  question  to  be  tried 
really  was  whether  these  goods  belonged  to  the 
bankrupt's  estate  or  not.  The  Act  provided  that 
every  question  necessary  to  be  decided  for  the  pur- 
jKise  of  making  a  complete  distribution  of  a  bank- 
rupt's estate  might  be  decided  by  the  Court  of 
Bankruptcy.  This  was  a  question  relating  to  the 
assets  ot  the  bankrupt,  which  it  was  necessary  to 
determine  for  the  complete  administration  of  his 
estate.  The  object  of  this  provision  of  the  Act 
was  to  prevent  the  frittering  away  of  the  assets  in 
legal  proceedings.  The  Legislature  intended  that 
the  Court  of  Bankruptcv  should  determine  every 

?uestion  arising  in  the  administration  of  the  estate, 
t  would  be  very  wrong,  therefore,  to  reverse  the 
decision  of  the  County  Court  judge,  affirmed  as  it 
was  by  that  of  the  Cluef  Judge. 

Lord  Justice  Mbllish  was  of  the  same  opinion. 
The  72ud  section  did  more  than  give  the  Court 
oi  Bankruptcy  jurisdiction  to  decide  this  question; 
it  gave  that  court  the  right  of  determining  whether 
it'  was  the  most  convenient  court  to  decide  the 
q^nestion.  This  was  shown  by  the  provision  that 
the  Court  of  Bankruptcy  should  not  be  subiect  to 
be  restrained  in  the  execution  of  its  powers  by  the 
order  of  any  other  court,  for  this  implied  that 
it  was  to  have  the  power  of  restraining  proceed- 
ings in  other  courts. 

De  Oae,  Q.C.  and  Bagley,  on  behalf  of  the  appel- 
lant, then  argued  that  the  bills  of  sale  of  the  20th 
July  were  good ;  first,  because,  though  there  was  no 
fre^  advance  then  made  to  the  deotor,  they  were 
given  in  pursuance  of  the  prior  ^reement,  which 
was  entered  into  at  the  time  of  the  original  loan ; 
secondly  because  the  mortgagee  might  have  seized 
the  g^oods  and  sold  them  under  the  original  bills. 
Therefore,  in  giving  up  the  old  bills  and  accepting 
new  ones  he  relinquished  a  right  which  he  had, 
and  gave  the  debtor  further  time.  This  afforded 
a  valuable  consideration  for  the  new  bills.  They 
referred  to 

BMUtion  V.  Cook,  6  E.  ft  B.  296 ; 

BoUitieiworlh  y.  WhiU,  6  L.  T.  Bep.  N.  S.  801: 

Barrit  r.  Riekett,  4  H.  &  N.  1 ; 

HuUon,  V.  OnUtweU,  1  E.  ft  B.  15. 

It  was  a  great  stretch  of  jurisdiction  when  the 
judges  held  that  an  assignment  of  all  a  debtor's 
property  to  secure  a  past  debt  which  was  perfectly 
good  under  the  statute  of  Elizabeth  was  a  fraud 
against  the  bankrupt  laws.    Kow  the  court  was 


asked  to  carry  this  doctrine  still  further,  and  to 
say  that  a  transaction  was  fraudulent  because  it 
•«as  contrary  to  the  policy  of  another  Act  the 
provisions  of  which  liad  been  literally  complied 
with.    Thev  referred  also  to 

17ftl8tict.o.S6; 

PennoU  v.  Rtunolds,  11  C.  B.,  N.  S.,  709;  5  L.  T. 
Bep.  ii.8.286; 

Jlereer  v.  Peterson,  L.  Bep.  2  Ex.  304 ;  L.  Bep.  3  Ex. 
104;  16L.T.Bep.N.S.792;  18  L.  T.  Eep.  N.  S.  30. 
Without  calling  upon  Ernest  Reed  and  Wheeler, 
who  appeared  for  the  trustee. 

Lord  Justice  James  said  that  he  thought  the 
decision  of  the  County  Court  judge,  which  had 
been  affirmed  by  the  Chief  Judge,  was  perfectly 
correct.  It  was  an  established  principle  than  an 
assignment  of  the  whole  of  the  debtor's  property 
to  secure  a  past  debt  was  not  good.  The  assign- 
ment now  in  question  was  an  assignment  of  all 
the  debtor's  goods  and  stock-in-tra^,  and  it  pur- 
ported to  be  made  in  consideration  of  551.  which 
was  alleged  to  have  been  advanced  immediately 
before  the  execution  of  the  deed.  Not  one  farthing 
of  money  was  advanced  to  the  debtor  at  that  time, 
but  there  was  a  previous  assignment  of  the  same 

Property  for  which  the  new  one  was  substituted, 
t  seemed  to  his  Lordship  that  this  transaction 
must  necessarily  have  had  the  effect  of  defeating 
and  delaving  the  other  creditors.  But  it  was  con- 
tended tnat  these  bills  of  sale  were  to  be  supported 
by  the  previous  agreement,  made  when  the  money 
was  originally  advanced,  that  the  bills  should  be 
renewed,  an  agreement  which,  to  his  Lordship's 
mind,  was  evidently  come  to  for  the  purpose  of 
evading  the  provisions  of  the  Bills  of  Sate  Act,  the 
preamble  of  which  stated  that  frauds  were  fre- 
quently committed  upon  creditors  by  secret  bills 
of  sale  of  personal  chattels,  whereby  persons  were 
enabled  to  keep  up  the  appearance  of  being  in 
good  circumstances  and  possessed  of  property,  and 
the  holders  of  the  bills  of  sale  had  the  power  of 
taking  possession  of  the  property  to  the  exclusion 
of  the  rest  of  the  creditors.  It  was  an  agreement 
concocted  between  the  debtor  and  the  creditor  for 
the  express  purpose  of  avoiding  the  i-emedy  pro- 
vided by  the  Bills  of  Sale  Act  for  creditors.-  Such 
an  agreement  could  not,  in  his  Lordship's  opinion, 
strengthen  the  case  of  a  person  who  relied  upon  an 
assignment  of  the  whole  of  a  debtor's  property  to 
secure  a  past  debt.  To  hold  that  such  a  transac- 
tion as  this  could  stand  would  be  a  great  encourage- 
ment to  fraud. 

Lord  Justice  Meli.ish,  was  of  the  same  opinion. 
The  present  case  did  not  fall  within  that  class  of 
cases  where  a  bill  of  sale,  not  given  at  the  time  when 
the  advance  was  made,  was  held  good  because  it  was 
given  afterwards  in  pursuance  of  an  agreement 
entered  into  at  the  time  when  the  advance  was 
made.  In  such  a  case  the  bill  of  sale,  when  given, 
was  given  for  the  benefit  of  the  creditor,  whereas 
here  it  was  a  device  between  the  debtor  and  the 
creditor  to  avoid,  for  the  benefit  of  the  debtor,  the 
provisions  of  the  Bills  of  Sale  Act.  Such  an  agree- 
ment as  that  ought  not  to  exclude  the  application 
of  the  rule  which  made  void  an  assignment  of 'all  a 
debtor's  property  to  secure  a  past  debt.  It  rather 
aggravated  the  case,  as  it  introduced  an  element  of 
actual  fhtud. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellants,  Ohinery  and  AM- 
ridae,  agents  for  if.  Nordon,  of  Liverpool. 

Solicitors  for  the  respondent,  T<yrr,  Janeway, 
and  Co.,  agents  for  Dulie  and  Oofey,  of  Liverpool. 
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KiUBBRLET  V.  Dick. 
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bou:a  comiT. 

Beported  b;  H.  Piat,  Thoxib  Butt,  and  Q.  Welbt  Kins, 
E«qn.,  BuTisten  at-Law. 

June  6,  7,  9,  and  Kov.  3. 
KiMBSBLET  V.  Dick. 

Building    contract — Architect — Contracts — Extra 
work  —  Claim  for    compensation  —  Arbitration 
Clause — UnditcCased  agreement  between  architect 
and  employer — Account. 
D.  employed  an  architect  to  prepare  designi  for  a 
ma/neion  house,  the  architect  guarcmteeing  that  the 
toUd  cost  should  not  exceed  15,0002.    A  builder, 
forming  hit  estimate  partly  on  certain  rough  plans 
prepared  by  the  architect  and  partly  on  his  verbal 
eaptanations,  signed  a  tender  to  complete  the  house 
for  13,6901.  He  afterwards  signed  a  formal  contract 
and  specMcations,  being  at  the  time  when  he  signed 
it  in  weak  health  and  being  unaware  of  the  existence 
of  the  architect's  guarantee  as  to  the  cost  of  the 
buildings.  Tlie  contract  contained  a  clame  making 
the  architect  the  arbitrator  in  case  of  any  dispute, 
and  giving  him  power  to  determine  wliether  any 
work  was  extra  work  or  not,  and  what  sum  shoutd 
be  paid  jfor  any  extra  work.    The  builder  pro- 
ceeaed  with  the  works,  the  cost  of  which  vastly 
exceeded  ilie  estimate,  owing,  as  he  alleged,  to  the 
fact  that  the  qxtantities  in  the  working  drawings 
prepared  by  the  architect  exceeded  tlve  quantities 
which  he  had  given  to  the  builder  cu  the  basis  of 
hie  estimate. 
The  architect  having  refused  to  certify  for  anything 
beyond  the  contract  price,  the  buiider  filed  his  biu 
praying  for  a  rectification  of  the  contract,  and  for 
a  declaration  that  he  was  enliUed  to  be  paid  by 
measure  and  value  for  all  qtMntitiet  of  work  eaw- 
wted  by  him  in  excess  of  the  qwaUities  induded 
in  his  estimate. 
Held,  that  the  plaintiff  mutt  be  botmd  by  the  general 
terms  of  the  eontrcKt,  at  it  woe  owing  to  hie  own 
nealigence  that  he  entered  upon  it  without  due 
deUberation,  btU  tliat  the  arbitration  cla/ute  in  (fie 
contract  could  not  be  enforced,  inaenmeh  at  the 
architect's  guarantee  at  to  the  total  oott  qf  the 
buUdin^s,  which  wat  not  ditdoeed  to  the  plamtiff, 
made  it   the  architeet'e  intereei  to  dieaUow  Ml 
cUUme  for  extra  work  ;  and  that  the  plaintiff  toas, 
therefore,  entitled  to  be  paid  for  aU  worke  not 
included  in  the  ^»eeifieationt  by  measure  cmd 
value. 
This  iras  a  snit  by  a  builder  for  the  rectification  of 
a  contract  nnder  which  he  had  agreed  to  build  a 
house  according  to  specifications  lor  13,690{.    The 
defendants  irere  Mr.  Dick,  MJP.,  for  whatB.  the 
house  was  built,  and  Mr.  White,  the  architect. 
The  &ct8  of  the  case  were  as  follows  : 
In  1866  Mr.  Dick,  being  desirous  of  erecting  a 
new  house  and  stables  at  Humewood,  in  the  county 
of  Wioklow,  and  having  prerioasly  made  the  ac- 
quaintance   of    the   defendant  Wlute  in  Wales, 
caused  Mr.  Fenton,  his  solicitor  and    agent  in 
Dublin,  to  write  to  White  a  letter  in  the  f<3k>wing 
tenns: 

As  Kr.  Diok  baa  nsrer  been  engMsd  in  any  building 
openttons,  and  is  in  some  measnr*  ^noiant  of  the  oon- 
ditaons  on  whioh  arohiteots  niraaUjr  enter  upon  an 
nndartaldng  inoh  as  he  oontemplates,  he  is  derarona  to 
know  the  terms  to  preTent  any  misondarstancUng  bete- 
after.  It  would  be  wdl  if  yon  named  the  conditions 
bo^for  oompletingr  t^  entire  bnildiag,  or  for  merely 
erantur  to  Hnmewood  and  nothingr  more  to  be  done, 
wUok  IS  very  unlikely.- 


The  defendant  White's  answer  to  iiiis  was  such, 
that  he  was  requested  to  prepare  plans  and  eteya- 
tions,  and  accordingly  on  the  27th  Feb.  1867,  he- 
sent  to  Mr.  Dick  the  plans  and  elevations,  together 
with  a  letter  in  the  following  wwxis : 

Dear  Mr.  IHok,— I  am  sending  yon  the  plans  with  the 
elevations  of  the  front.  On  the  other  side  I  giTe  a 
sammary  of  totals  which,  I  feel  sore,  may  be  reKed  on  aa 
a  snide  to  the  cost. 

Upon  hearing  from  yon  Ifhall  be  prepared  at  once  to 

go  on  with  the  plans  and  spedflcation,  and  to  prodnoe  a 
oilder  who  wobld,  I  have  no  doabt,  enter  into  aoontraot 
for  the  apionnt  nainsd.— Tours  rery  faithfnlly, 

WiLUAx  Whitb. 
On  the  other  side  was  the  following  summary  oT 
totals: 

SheUofhoaie  .£10,000 

FiirafaMee,  bells,  and  other  Aniskings  ...      1,800 
Con&aotor'e  estunate,  120{.  )  ^^. 

Clerk  of  works,  3602.  j *" 

iei2,8B» 

Architect   620 

XtaTelling  expenses 60 

.£12,960 

Total,  say  13,000 

Stablis. 
SheU,  aOOOl.  ■) 

Fittings,  2501.  >    ^82,900 

Other  expenses,  2501. } 

On  the  28th  Feb.  1867,  the  defendant  White  ap- 
plied to  the  plaintiff  Kimberley,  who  was  a  builder 
residing  at  Banbury,  to  ascertwi  whether  he  would 
nndwtake  saoh  a  contract,  and  after  some  corres- 
pondence an  appointment  was  made  for  the  plam- 
tifl  to  attend  at  White's  office,  in  London,  to 
arrange  as  to  the  probable  amount  for  whidi  the 
plaintifi"  would  undertake  the  work. 

Accordingly  on  the  26th,  27th,  and  28tJi  MarcOi. 
1867,  the  plaintiff  attended  at  White's  office.  !%» 
piaintlfi*  deposed  that  at  this  meeting  **  he  first 
learnt  that  the  proposed  works  were  to  consist  or 
a  large  mansion  house,  offices,  and  stales,  with 
all  their  fitting,  to  be  erected  for  Mr.  Diok ;  "  that 
he  saw  certain  rough  elevations  and  a  few  bare- 
hints  of  ground  plans,  from  which  White  read  out 
probable  quantities,  to  which  he  (the  plaintiff) 
affixed  prices,  and  that  where  quantities  were  nn- 
attainable  lump  sums  were  put  down  by  Um» 
plaintiff  at  White's  suggestion.  "  For  instance," 
the  plaintiff  deposed,  "Mr.  White  would,  from 
some  of  his  drawings  state  the  number  of  cubic 
feet  of  excavation  required.  I  would  then  state- 
the  price  as  so  mnch  per  cubic  yard,  and  then  Mr.^ 
White's  clerk  would  note  down  the  number  of 
yards  and  the  rate  per  yard,  and  carry  ont  the 
aggregate  price." 

The  result  was  that  on  the  29th  Miarch  1867,  th» 
plaintiff  sicnied  a  tender  fbr  13,6901.  on  the  distinct 
understanoing,  as  he  alleged,  that  he  would  niSer 
no  loss.  Of  the  13,6901.,  however,  6000L  wm  pat 
down  in  lamp  snms  and  at  random,  and  the  |daui- 
tiff  alleged  that  these  provisional  amounts  proved 
c{uite  insufficient  to  cover  the  expense  atterfmrdli- 
incurred. 

In  his  affidavit  the  plaintiff  stated  that  hkliad 
had  previous  business  connections  with  Whft^  Bad 

had  m  all  cases  received  from  him  the  « 

plans  and  specifications,  and  that  tiieir 

had  been  so  good  that  the  plaintiff  wi 

to  do  whatever  White  reauested,  baUerteg  liail| 

act  in  good  fbith.    He  tnrther  depowd  Hat  li» 

signed  the  tender  under  preesme,  hmiiag  ImIHr> 

formed  "  that  unless  Mr.  White  mit  Oi'flMlMil- 

Digitized  by  VjOOQ  IC 


Dm.  S,  1671.] 


THE  LAW  TIMES  REPORTS. 


[VoL  XXV.,  N.  8.-477 


BOLU.] 


KutBBKLBT  V.  DiCK. 


[BOLIB. 


in   quickly    tiie   job    would    veiy   likely    drop 
tlnoagfa." 

The  tender  wm  addressed  to  Mr.  Dick,  and  was 
in  the  following  words  : 

Sir, — I  hereby  imdartaka  to  erect  end  complete  the 
pnepoeed  hooie  and  ofioee  flniahed  and  fitted  complete 
witB  rtahWug  and  flttiaga,  at  Hnmewood,  in  the  ooon^ 
■ot  WieUow,  Inland,  in  aooonUnae  with  the  plane  and 
partioalan  pnpand  for  the  lame,  and  foUr  eqdained  to 
me  TerUn?  by  William  White,  F.S  Jl.,  anAiteot,  for  the 
•am  of  18,6e0{.  as  enomerated  below.  And  I  hereby 
sgToe  and  undertake  to  enter  into  a  proper  oontraot  for  the 
aame  in  aecordanoe  with  the  general  form  BnBmitted  to 
me,  whioh  aooompamas  thii  tender,  so  soon  as  the  work- 
ing ^ans  and  specifleations  shall  be  ready  for  the  sane. 
And  I  win  engage  to  submit  to  the  sole  abjudication  of 
"the  said  architieot  all  questiona  relating  to  the  same,  oom- 
pWtnig  the  whole  of  the  works  to  his  entire  satisfaction 
by  tha  end  of  Jons  1889,  bat  baring  the  baok  wings  and 
-ofecas  ready  for  your  oooupation  by  the  ead  of  Jone  in 
the  year  1868,  and  the  remainder  of  the  house  by  the  end 
«f  September  in  the  same  year,  with  the  exception  of 
■deooratiTe  finishings. 

Honse  and  ofBoes  without  fittings,  but  in- 
eluding  laundry  and  coortyaia   ^10,200    0    0 

Fiaishings  and  fittings  1,W0    0   0 


Stables  and  fittings  oonqilete 


11,890    0    0 
1,800    0    0 


Total  jeiS,e90    0    0 

AH  Hko  nateiials  to  be  the  beet  of  their  reapeotire 
kjads,  the  woedwnck  to  be  well  seasoned,  the  joinecy  to 
be  out  out,  and  the  whole  of  the  timbers  delirraed  on  the 
«pot  immediately  upon  the  signing  of  the  contract. — ^I 
am,  Sr,  your  obedient  servant,  A.  KimiwtTjrr. 

On  the  4th  April  1867  the  plaintiff  sent  his  son 
And  his  foreman  to  Ireland,  and  they  forthwith 
b^an  the  preliminary  works. 

Daring  the  months  ot  April  and  Mav,  White 
was  preparing  the  specification  and  plans,  and 
the  contract  was  being  prepared,  and  they  were 
all  submitted  to  Mr.  Dick  for  approval  towiurds  the 
«nd  of  May. 

On  the  5tb  Jane  1867  Frost,  White's  principal 
derk,  wrote  a  letter  to  the  plaintiff  in  the  follow- 
ing words: 

Mr.  White  desires  me  to  sav  that  Ur.  Dick  and  Kr. 
Teuton  hare  now  been  through  the  specification,  and  he 
hopes  to  haTB  it  baok  to-morrow,  so  that  it,  the  plans  and 
«ontraat,  will  probably  be  ready  for  the  signatures  by 
Saturday  next ;  but  Ur.  White  will  let  you  know  by  letter 
-or  telegram  what  to  oome  up.  Would  it  suit  yon,  oonld 
he  so  arrange  it,  to  come  up  on  Monday  afternoon  on  your 
way  from  Bletohley  t  P.  S. — Since  writing  the  aboTe,  it 
has  been  decided  that  the  oontraot,  &c.,  shall  be  signed 
«n  Monday  afternoon.  Therefore,  be  so  good  as  to  be  here 
by  that  time. 

At  tiiis  time  the  plaintiff  was  lying  ill  in  bed  of 
A  aainsy,  whioh  increased  in  intensity  until  the 
lOui  June^  when,  the  tamoor  having  bonrt,  he 
ffradnally  and  slowly  recovered.  It  was  of  course 
unpoesible  for  him  to  go  to  London,  aad  oon- 
aeqnently  in  the  afternoon  of  the  12th  June,  Frost 
WBnt  down  to  the  plaintifCe  reeidenoe  at  Banbury 
witti  the  coBtraot  and  speeifications,  and  had  a 
shwt  interview  with  the  pkuntiff ,  who  signed  the 
«mtnot,  and  also  signed  his  initials  on  every  page 
(tiiere  were  seventy-seven  pages)  of  the  specifioft- 
tkm  sonieied  to  the  oon(»w;t.  The  oontnct  was 
made  between  iiie  plainiaff  of  the  one  part  and  Mr. 
Diok  of  the  oAer  part.  It  recited  the  tender,  that 
t^  preae&t  oontiBct  was  in  the  nsoal  form,  and 
tlH*  the  specification  annexed,  and  the  working 
fdanst  had,  since  the  date  of  the  tender,  been  sub- 
mitted to  tha  plaintiff,  approved  of  by  him,  and 
<«adiodied  in  and  made  iwrt  of  the  contract.  It 
Aken  formally  provided  for  i^e  completion  of  the 


woito  by  the  plaintiff  at  the  price  and  within  the 
time  specified  in  the  tender,  and  it  contained  ut 
arbitration  clanse  in  the  following  words : 

And  it  is  hereby  further  agreed  that  all  ouestioae 
between  the  said  parties  touching  the  matters  relating  to 
this  oonttaot  shau  be  left  to  we  sole  determination  or 
award  of  the  said  aiofaitect ;  and  the  said  patties  heieto 
rsspeotively  shall  and  will  abide  by  sad  uetfuiiu  ud 
keep  the  said  determination  «r  award,  made  in  writing 
under  his  hand  and  seal,  delivend  to  the  said  parties  re- 
spectively direct.  And  it  is  hereby  fnrtiter  agreed  by 
and  between  the  said  parties  that  the  submission  herel^ 
made  shall,  at  the  option  and  at  the  expense  of  either  en 
tin  partiee  reqniring  the  same,  be  made  a  rule  of  Her 
Haitttf't  CSonit  of  Qaeen's  Bench  at  Westmiastor, 

The  plaintiff  stated  that  he  signed  the  oontraot 
and  specification  without  having  had  time  to  ex- 
amine them.  Frost  told  the  pliuntiff  that  he  must 
sign  them  at  once,  as  it  was  necessary  to  deliver 
them  that  same  evening  to  Fenton  (Mr.  Dk^'s 
solicitor),  who  was  waiting  to  take  them  by  Uie 
night  mail  to  Irdand.  jNo  draft  of  any  ot  the 
doonmenls  had  been  previomdv  submitted  to  the 
plaintiff ;  they  were  not  read  to  him,  and  ao  rmidly 
was  the  matter  disposed  of,  that  in  half  an  noor 
the  plaintiff  had  signed  his  initials  to  the  whole 
seventy-seven  sheets,  and  Froet,  who  had  left 
London  at  midday,  was  bock  in  town  at  seven 
p.m.  The  plaintiff  deposed  that  on  this  occasion 
Froet  tdd  him  that  "  Mr.  White  had  taken  care  of 
his  interests  in  the  contract  and  plans,  and  that 
they  were  in  aecordanoe  with  the  estimate  made  in 
March,  and  with  the  tender  of  the  29th  Mart^ 
1867."  No  immediate  difBonltv  aroae,  and  the  works 
were  pressed  cm,  bat  it  was  sabseqnently  found  that 
the  works  vastly  exceeded  the  tender.  "It  was 
not  until  the  6th  Dec.  1868,"  the  plaintiff  deposed, 
"  that  Mr.  White  gave  me  to  understand  for  the 
first  tioke  that  no  excess  in  quantities  was  to  be 
paid  for,  and  said  that,  if  the  items  I  then  men- 
tioned were  not  taken  in  the  quantities,  he  could 
not  help  it."  Acting  under  advice,  the  plaintiff 
niBvertheless  continaed  the  works,  and  completed 
them  in  June  1870.  This  was  considerably  later 
than  the  ^te  agreed  upon,  bat  the  plaintiff  wleged 
that  the  delay  oroae  solely  fh>m  changes  made  by 
White  in  the  plMis  and  details,  firam  ma  neglect  to 
send  in  the  drawings  and  specifications  in  proper 
time  and  from  the  erroneoas  information  which 
he  gave  with  regard  to  the  accessibility  of  building 
materials. 

The  works  were  completed  at  a  cost  of  26,0001., 
but  White  refused  to  certify  for  anything  beyond 
the  contract  price,  for  extra  works  or  otherwise, 
and  the  plaintiff  accordingly  filed  his  bill  praying 
that  the  contract  might  be  enforced  so  &r  as  it 
agreed  with  the  rough  plans  and  estimates  of 
lutrch  1867,  but  that  in  other  respects  it  should  be 
declared  void,  and  that  he  should  be  declared  to  be 
entiUed  to  be  paid  by  measure  and  value  for  aU 

rtntities  of  works  executed  by  him  in  excess  of 
quantities  included  in  his  estimate. 

Sou&tgate,  Q.  C.  and  Be^,  for  <1m  plaiiitiff,  oon> 
tended  that  it  was  clear  upon  the  evidenoe  that  the 
tender  was  signed  hastily,  and  without  dns  delibe- 
ration, and  also  under  pressure.  White  asserting 
that  the  job  would  be  lost  if  an  estimate  wece  not 
seat  in  immediately.  As  for  the  sigfnatore  of  the 
formal  contract  in  June,  the  mannw  in  whioh  it 
had  been  obtained  amounted,  if  not  to  fraad,  at 
least,  to  grave  impropriety.  Therefore  they  sub- 
mitted tlut  the  plaintiff  could  not  be  hdd  strictly 
to  his  contract,  bat  l^t  he  was  entitled  to  be  paid 
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for  all  extra  works  \y  measare,  at  all  events,  for 
those  not  mentioned  m  the  contract.    They  cited 

BoU  Y.  Hutehimon,  5  De  G.  M.  &  0. 558 ; 

Cooper  T.  Lanjdon,  9  M.  ft  W.  00. 
Extra  works  were,  it  was  true,  specially  provided 
for  by  the  arbitration  clause,  but  the  plaintiff  was 
not  bound  by  this  clause,  inasmuch  as  White's 
guarantee  as  to  the  cost  would  invalidate  this 
clause  as  far  as  the  plaintiff  was  oonoemed.  In 
Kemp  V.  Moie  (1  Giff.  258)  a  builder  by  his  con- 
tract bound  himself  to  abide  by  the  decision  and 
certificates  of  an  architect  as  to  the  amounts  to  be 
paid  for  the  work,  not  knowing  that  the  architect 
nad  given  an  assurance  to  his  employer  that  the 
costs  of  the  building  should  not  exceed  a  certain 
specified  amount,  although  he  refused  to  guaran- 
tee the  amount,  and  the  court  did  not  consider  the 
decision  of  the  architect  made  under  such  a  bias 
as  binding,  but  gave  directions  so  as  to  ascertain, 
under  the  authority  of  the  court,  how  much  re- 
mained justly  due  to  the  plaintiff.  They  contended 
that  that  case  was  precisely  in  point,  and  that  on 
its  authority  the  plaintiff  was  entitled  to  a  similar 
inquiry  what  was  justly  due  to  him. 

Jettd,  Q.C.  and  W.  JPearson,  for  the  defendant 
Dick,  contended  that  the  plaintiff  was  bound  by 
the  strict  terms  of  the  contract.  When  he  foxmd 
out  that  the  works  were  in  excess  of  his  estimate, 
he  should  at  once  have  taken  proceedings  to  have 
the  contract  varied  or  set  aside  on  the  g^und  of 
fraud,  and  should  not  have  gone  on  with  the 
works.  There  was  no  collusion  between  Dick  and 
White,  and  it  was  only  on  the  ground  of  collusion 
that  the  court  would  mterfere  with  the  terms  of 
such  a  contract : 

BUm  t.  Smith,  31  Beav.  508 ; 

Banger  v.   The  Oreat  Ke«(«m  SaUway    Conrnmu, 
6H.L.Ca8.72; 

Seott  J.  n»  CorroroHoH  of  Liverpool,  2  De  G.  ft  J. 
332. 
They  also  cited — 

Serivener  r.  Patk,  L.  Bep.  1  C.  P.  715. 
SicBichard  BagaUay,  Q.G.,  and  Ootmt  Hardy, 
for  the  defendant  White,  contend^  that  it  was 
only  on  the  ground  of  fhkud  that  the  plaintiff  could 
have  relief  against  the  architect.  Hie  plaintiff 
alleged  that  he  was  mistaken  as  to  the  quantities  at 
the  time  he  entered  into  the  contract,  but  he  did  not 
prove  that  White  was  aware  of  this,  nor  did  he 
prove  any  fraud  against  White.  He  must,  there- 
lore,  be  held  to  be  oonnd  by  his  contract,  and  the 
bill  must  be  dismissed  with  costs.    They  cited — 

Pwley  V.  TimifruB,  4  L.  T.  Bep.  N,  8.  872;  8  Giff. 
870i 

Hitt  T.  South  Staioriehirt  BaiXvoay  Company,  11  Jot. 
IC.  S.  192. 

Sovihgaie,  Q.C.,  in  reply,  contended  that  it  was 
perfectly  clear  from  the  letter  of  the  27th  Feb. 
1867_,  in  which  White  sent  an  estimate  to  Dick, 
making  charges  for  contractor's  estimate  and  clerk 
of  works,  that  White  was  Dick's  agent,  and,  there- 
fore, Dick  was  liable  for  the  misrepresentations  of 
White.  It  was  clear  that  there  was  a  verbal 
arrangement  between  White  and  the  plaintiff  out- 
side the  written  contract,  and  it  was  binding  upon 
Dick,  whose  agent  White  was.  On  this  point  tney 
cited: 

Mtipa*  T.  The  lotulon  ani  8outh.W»$iem  BaUmm 
Company,  18  L.  T.  Bep.  N.  S.  710 ;  L.  Bep.  1  C.  P. 

B^4  T.  Eadley,  9  L.  T.  Bep.  N.  S.  292;  2  H.  ft  C- 

Lindley  v.  Laeey,  11  L.  T.  Bep.  N.  S.  273 ;  17  C.  B., 

N.S.,578; 
Batrie  r.  Bickett,  4  H.  ft  N.  1. 


It  had  been  urged  that  the  plaintiff  should  not 
have  gone  on  with  the  works  when  he  found  that 
they  were  in  excess  of  his  estimate,  but  that  he 
should  at  once  have  taken  proceedings  to  set  aside 
the  contract ;  but  he  could  not  have  stopped  in  the 
middle  of  such  vast  works  without  greet  loss,  aod 
he  was  advised  that  it  was  better  to  go  on  with  the 
works.    He  also  roferred  to 

Banotek  T.  The  RiglUh  Joint  Sloelc  Bank,  16,  IkT. 
Bep.  N.  S.  461  i  L.  Bep.  2,  Ex.  259 ; 

Tttf  Vale  Company  r.  Ntam,  1  H.  L.  Cas.  111. 

Nov.  3. — Lord  Bomillt. — This  suit  is  institnted 
by  a  bnUder  residing  at  Banbury,  in  Oxfordshire, 
aeainst  Mr.  Dick,  the  member  of  Parliament  for 
the  countyof  Wioklow,in  Ireland,  and  Mr.  White,aii 
architect  residing  in  London.  In  the  beginning  of 
1867  Mr.  Dick  employed  Mr.  White  as  his  architect, 
to  build  a  mansion  for  him  at  Humewood,  in  the 
county  of  Wicklow,  and  Mr.  White  emplc^ed  the 
plaintiff  to  execute  the  necessary  works.  The 
plaintiff  insists  that  besides  the  contract  price  he 
IS  entitled  to  be  paid  for  extra  works  which  are  not 
included  in  the  contract  for  terms.  This  woald 
not  be  contested,  but  the  parties  differ  as  to  what 
works  are  or  are  not  so  mclnded.  The  plaintiff 
disputes  the  meaning  and  effect  of  the  contract, 
which,  as  he  contends,  entitles  him  to  he  paid 
by  measure  and  value  for  all  qoantitiee  of  wm^c 
executed  by  him  in  excess  of  the  quantities 
included  in  his  estimate  upon  which,  aiu  having 
exclusive  relation  to  which,  he  nnuTit^iTu^  the  con- 
tract was  founded,  and  ought  to  be  constmed.  Mr. 
White  takes  issue  on  these  fisuits ;  he  denies  any 
liability  except  under  the  contract  and  asserts  that 
all  is  providwi  for  by  the  contract  which  is  to  be 
construed  strictlv.  Mr.  Dick  says  that  this  is  a 
matter  in  which  ne  has  no  concern,  and  that  the 
plaintiff  and  Mr.  White  must  fight  it  out  between 
them,  for  that  he  entered  into  a  contract  with  Mr. 
White  to  build,  or  cause  to  be  built,  the  house  in 
question  for  15,0001.,  including  everything,  and 
tnat  he  has  paid  or  has  always  been  and  now  is 
willing  to  pay  every  part  of  such  15,000J.  oo 
receiving  the  certificates  of  Mr.  Wliite  stating  the 
propriety  of  paying  it  and  certifying  that  the  work 
has  Deen  done.  It  is  necessary  for  the  purpose  of  dis- 
posing of  this  case  to  ascertain  in  the  first  instance 
now  fir  Mr.  White  was  the  agent  of  Mr.  Dick,  and 
also  far  how  Mr.  White  acted  and  how  far  he  as- 
sumed to  act  as  such  agent,  and  in  order  to  enable 
the  court  to  do  so  it  is  necessary  carefully  toexamine 
the  facts  which  are  established  in  this  case.  [His 
Lordship  stated  the  &cts  of  the  case  down  to  the 
meeting  between  the  plaintiff  and  Mr.  White  on 
the  26th,  27th,  and  28th  Maroh,  1867,  and  thai 
continued.]  The  accounts  g^ven  by  the  plain- 
tiff and  the  defendant  of  what  then  oooarred 
are  very  different.  It  is,  however,  admitted  that 
no  working  drawingps  were  produced,  nor  was  any 
fuU  specification  of  the  works  intended  to  be  made^ 
but  the  defendant  insists  that  what  was  produced 
was  quite  sufficient  to  enable  the  plaintiff  to  come 
to  a  just  estimate,  and  was  sufficient  to  enable  Un 
to  make  a  proper  tender.  The  drawings  and  other 
documents  are  themselves  given  in  evidenoe  and 
produced  to  me,  and  I  have  carefully  examined 
them.  To  me  they  appear  to  be  extremdy  rongh 
and  undefined,  so  much  so  as,  wiUioat  mnoh  OOB* 
comitant  explanation,  to  convey  no  aooorate  idta 
of  what  was  required  or  intended  to  be  daa 
tainly  not  to  an  unprofessional  mind,  and  ja 
from  the  evidence  I  should  coQdude  tt 
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the  same  result  would  ooonr  to  a  professional  mind. 
It  moat,  however,  always  be  remembered,  that  in 
teohnical  and  professional  matters  of  this  descrip- 
tion, with  which  the  court  is  not  familiar,  and  in 
which  it  is  only  assisted  by  such  explanations  as 
counsel  can  afford,  and  which  assistamce  b  for  the 
most  part  received  from  their  clients  as  the 
occasion  arises,  much  that  seems  obscure  to 
the  court  might  be  dear  and  distinct  to  a 
professional  eye.  What  did  take  place  was  this  : 
The  pUuntiS  on  the  29th  March,  after  haying  gone 
through  the  details,  and  taken  out  the  quantities 
on  the  three  previous  days,  with  such  assistance 
and  WEplanation  as  he  could  obtain  fiom  the  defen- 
dant White  and  hin  clerks,  signed  atender  addressed 
to  Mr.  Dick,  and  which  was  to  this  effect.  [His 
Lordship  read  it,  and  continued :]  It  is,  having 
regard  to  what  subsequently  occurred,  proper  to 
observe  that  this  document  states  that  the  explana- 
tions oi  Mr.  White,  on  which  the  estimate  was 
founded,  and  which  were  most  essential  for  enabling 
anyone  to  form  a  just  estimate,  were  given  ver- 
bimy.  But  at  the  same  time  Mr.  White  informed 
the  plaintiff  that  he  would  not  be  responsible 
either  on  his  own  behalf  or  on  behalf  of  his  client 
tor  the  correctness  of  the  quantities,  and  at  the 
same  time  gave  him  to  understand  that  if  the 
plaintiff  should  not  see  his  way  to  accepting 
the  tmtract  finally  at  the  amount  agreed  upon, 
he,  Mr.  White,  would  be  willing  to  revise 
the  plans  and  specification,  or  that  he  would 
endeavour  to  get  Mr.  Dick  to  increase  the  amount, 
or  that  he  would  procure  payment  to  be  made  to 
him  for  such  work  as  he  might  have  executed 
prior  to  his  refusal  to  sig^  the  contract,  l^iis  is 
bia  statement : — "  On  the  morning  of  the  28th  or 
29th  the  further  question  arose  in  conversation  as 
to  what  must  be  done  in  case  the  working  plans 
mnd  specification,  which  I  expressly  stated  should 
toTta  the  sole  bcisis  (tf  the  contract,  should  be 
found  so  fiu:  unduly  to  exceed  the  original  quan- 
tities as  to  create  difSculties  in  the  plamtiffs  sign- 
ing the  formal  contract.  This  was  agreed  by  us 
to  be  very  nnlikelv,  and  the  plaintiff  expressed 
himself  satisfied  tnat  a  liberal  spirit  had  been 
shown  in  the  estimate,  and  that  he  should  not  be 
over-nice  about  small  matters.  The  plaintiff  well 
knew  that  I  never  had  been  and  never  would  be 
responsible  either  on  my  own  behalf  or  on  behalf 
of  my  clients  for  the  correctness  of  the  quantities, 
and  that  I  never  had  received  and  never  would 
receive  any  consideration  for  assisting  a  builder 
in  taking  out  cjnantities,  but  I  gave  him  to 
nnderstand  that  if  he  should  not  see  his  way  in 
accepting  the  contract  finally  at  the  amount  agreed 
upon,  I  uiould  be  willing  to  revise  the  said  plans 
and  specification  in  detail,  or  that  I  would  en- 
deavour to  set  Mr.  Dick's  consent  to  increase  the 
amount,  andat  the  worst  (which  was  most  unlikely) 
that  I  must  procure  that  payment  should  be  made 
to  him  by  Mr.  Dick  for  such  work  as  he  might 
already  have  executed  prior  to  the  refusal  to  aiga 
the  contract,  with  liberty  to  myself  on  Mr.  Dick's 
behalf  to  enter  upon  negociations  with  other 
builders."  And  in  the  estimate  on  which  the 
tender  was  founded  it  is  proper  also  to  notice  that 
the  onhr  subject-matter  of  which  the  Quantities 
were  taken  out  on  those  three  days  was  tne  house, 
uid  that  witiiont  any  fittings.  The  laandry  and 
courtyard  were  lumped  in  at  64r02. ;  the  finishings 
and  fittings  were  in  like  matter  set  down  in  a  lump 
sum  at  1640L,  and  the  stifles  and  fittings  com- 


plete were  similarly  estimated  without  any  details 
at  18002.  In  respect,  therefore,  of  any  part  of 
the  works,  with  the  exception  of  the  bare  house 
itself,  the  plaintiff  in  making  the  tender  relied  on 
the  estimate  Mr.  Wliite  thought  proper  to  suggest. 
The  matter  was  so  far  considered  as  settled  that, 
though  no  formal  contract  was  then  executed,  it 
was  mutually  understood  between  them  tiiat  tiie 
plaintiff  was  to  begin  the  works  at  once  subject 
to  Mr.  White  and  himself  being  able  afterwards  to 
come  to  a  binding  and  definite  arrangement.  Ac- 
conUngly  within  a  week  from  this  time,  on  the  4th 
April  1867,  the  plaintiff  sent  his  son  and  his  fore- 
man to  Ireland.  They  engaged  workmen  and 
began  to  make  the  preliminary  works  and  arrange- 
ments. They  contmued  working  there,  though 
without  any  proper  working  drawings,  tiU  Jtme 
following,  when  the  contract  in  question  was 
signed.  [His  Lordship  stated  the  drcumstances 
connected  with  the  signature  of  the  contract  as 
above  set  forth,  and  then  continued:]  There  is 
much  discussion  and  conflicting  evidence  given 
respecting  the  signature  of  the  contract,  and  what 
then  occurred,  and  which,  though  I  think  it  neces- 
sary to  refer  to  it,  does  not,  in  my  opinion,  very 
materially  affect  the  principal  question  which 
arises  in  this  suit.  The  first  matter  in  dispute  is 
the  time  that  this  interview  at  Banbury  lasted  and 
the  opptortunity  that  was  afforded  the  plaintiff  dE 
examining  the  documents  which  he  then  saw  for 
the  first  tune  and  then  signed.  Mr.  Frost,  in  his 
evidence,  says  that  he  was  engaged  with  the 
plaintiff  for  more  than  one  hour  on  the  business. 
After  it  was  over  he  took  tea  and  returned  to  the 
station,  and  there  he  had,  as  he  says,  nearly  half 
an  hour  to  spare  before  the  return  train  left.  The 
daughter  of  the  plaintiff  says  that  the  interview 
lasted  twenty  minutes,  and  no  more.  The  times 
of  the  arrivu  and  departure  of  the  train,  as  set 
down  in  the  railway  time  table,  seem  rather  to 
support  the  evidence  of  the  plaintiffs  daughter 
than  of  the  defendant.  But  I  do  not  think  that 
the  time  the  interview  lasted  is  very  materiaL 
The  plaintiff  unquestionably  had  not  time, 
accordmg  to  any  statement  of  the  time  which 
elapsed,  to  go  through  the  contract  and  speci- 
fication with  any  pretence  to  accuracy ;  but, 
on  the  other  hand,  this  is  certain,  that  no  fitlse 
representations  were  made  to  him  at  the  time, 
and  if  he  did  the  whole  thing  in  a  hurry,  he  must 
take  the  consequence  of  his  naste,  however  much 
that  haste  might  have  been  occasioned  by  a  desire 
on  his  part  to  assist  the  convenience  of  Mr.  Dick, 
and  to  enable  his  agent  to  return  to  Dublin  on  that 
day.  If  he  Uiougnt  fit  to  enter  into  a  contract  in 
such  a  state  of  circumstances,  and  under  such  con- 
ditions, it  is  his  affair  and  he  must  take  the  con- 
sequences. But  it  is  always  to  be  borne  in  mind 
that  this  is  not  a  suit  to  set  aside  the  contract, 
nor  is  it  a  suit  to  resist  the  specific  performance  of 
the  contract,  but  it  is  a  suit  to  take  the  accounts 
of  what  is  foirly  due  to  the  plaintiff  under  the  con- 
tract then  signed,  having  regard  to  all  its  modifica- 
tions, taking  into  consideration  the  works  already 
executed  by  the  plaintiff  under  the  directions  of 
the  defenduit,  Mr.  Dick,  through  his  agent,  Mr. 
White,  and  also  taking  into  consideration  to 
what  extent,  if  any,  this  contract  is  to  be  con- 
strued with,  or  to  be  affected  by,  the  estimate 
of  the  plaintiff  in  March  previously.  I  therefore 
proceed  now  to  examine  the  contract  itself^ 
and  shall  then  consider  what  works  were  then  and 
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have  been  since  execoted  by  the  plaintiff  under 
the  directions  of  the  defendant  White.  This  raiaea 
the  qnestion  of  the  character  in  which  Mr.  White 
is  to  be  considered  in  desHng-  with  this  case.  And 
in  doing  so  I  anr  of  opinion  that  I  must  treat  Mr. 
White  as  ttie  ^ent  of  Mr.  Dick  generally  tor  all 
pmposes  connected  with  this  buuding,  and  that 
withont  any  fimitation  as  to  price  or  anything 
else.  After  careful  examination  I  can  find  no  evi- 
dence to  satisfy  me  &at  the  plaintiff  was  informed 
that  Mr.  White's  anthority  as  agent  was  by  any 
contract  between  him  and- uis  employerj  Mr.  Dick, 
distinct  or  otherwise,  limited  to  the  acpenditnre  of 
15,000{.  and  no  more.  I  am  of  opinion  that,  how- 
ever Mr.  White  might  exceed'  tnat  amount,  the 
pUntiff  had  not  any  notice  that,  as  between  him 
and  Mr.  Dick,  that  snch  excess  wouMnot  have  been 
recoverable  from  Mr.  Dick  by  the  plaintiS,  or  that, 
whatever  may  have  been  the  advantage  derived  by 
Mx.Dickfrom  the  original  or  extra  works,  theamonnt 
tlmt  the  plaintiff  comd  recover  was  to  be  limited  to 
15,0001.  It  maybe  that,  as  between  Mr.  Dick  and 
Mr.  White,  Mr.  White  might  not  have  btea  able  to 
charge  him  with  more  than  15,0001.,  and  that  Mr. 
White  may  have  bound  himself  that  no  parson 
employed  oy  him  should  make  any  such  charge 
against  Mr.  Dick;  but  unless  distinct  notice  of 
such  contract  was  given  to  that  third  person,  so 
as  to  bind  him,  and,  assuming,  as  I  do,  that  the 
agency  between  Mr.  Dick  and  Mr.  White  is  esta- 
bnshed,  then  I  am  of  opinion  that  the  third  per- 
son BO  employed  is  entitled  to  be  paid  what  is  due 
to  him  from  Mr.  Dick,  whatever,  as  regards  Mr. 
Dick  and  Mr.  White,  may  be  the  rights  between 
them.  These  rights,  if  ther  should  arise  here, 
being  a  matter  between  co-defendants,  I  am  unable 
to  deal  with  in  this  suit,  at  least  in  this  stage  of 
it.  According  to  the  evidence  befbre  me,  it 
was  not  till  the  Ist  Jan.  1809  that  the  plaintiff 
became  aware  of  the  fact  that  a  oonttact  existed  be- 
tween the  defendants  that  the  total  expense  of  the 
building  and  of  all  fittings  and  accessories  was  not 
to  exceed  15,0002.  I  come  now  to  examine  l^e  con- 
tract signed  by  the  plaintiff  on  the  12th  June  1867. 
[His  Lordship  stated  the  provisions  of  the  oontract, 
and,  having  read  the  arbitration  dause,  con- 
tinued :]  It  is,  however,  proper,  and  in  the  pre- 
sent case  it  is  very  material,  to  observe  that  this 
clause  does  not  in  my  opinion  give  Mr.  White  the 
power  of  acting  as  a  jn^e  in  matters  of  difference 
which  may  arise  between  hhnself  and  the  plainMff, 
however  much  the  defendant,  Mr.  Dick,  maybe 
interested  in  the  same,  but  that  this  danse  must 
be  construed  to  mean  the  matters  of  difference 
between  the  plinntiff  and  the  defendant  Mr.  Didc, 
or  between  the  plaintiff  and  some  person  connected 
with  the  works,  which  matter  in  difference  cannot 
affect  die  interest  of  the  defendant,  Mr.  White, 
^e  materiality  of  this  observaiaon  does  not  be- 
come sufficiently  obvious  without  some  further 
explanation.  In  an  ordinary  case,  where  no  oon- 
tnct  existed  between  the  ardiitect  and  the 
employer  to  &e  effect  tibat  the  oatlay  shall 
not  exceed  a  given  sum,  no  difScnlty  oocors; 
e.g.y  a  question  arises  as  to  the  vahie  of 
oertoin  extra  works  executed  by  the  builder 
or  a  question  arises  as  to  whether  certain  works 
are  or  are  not  included  in  i^e  contract.  Each  of 
these  is  a  cmestion  solely  between  the  em{dcyer 
and  Ijie  builder,  and  the  builder  has  agreed  and 
bound  himself  to  abide  by  the  decision  of  the 
architect  on  all  such  questiuns,  and,  accordingly, 


he  must  abide  the  result  and  obey  the  deciakm  of 
the  ordhitect,  whatever  it  may  be.  Bat  if  besides 
the  contraet  between  ik»em^Csjmc  and  the  boildar, 
there  is- a.  contraet  between  tfae«mployer  and  the 
ardiiteet,  tiiat  the  oatilay  shall  not  emeed  a  giwn 
sum,  and  the  bniMer  is  by  the  ooatraat  aubjeet  to 
the  orders  of  the  ainliiteot  as  to  what  weeks  he 
fihaill  execute,  titoi,  if  such  points  as  th«ae 
above  suggested  tone,  tfce  qaaetion  becomes  oiw 
between  me  arehiteet  ami  the  buiUer,  fbr  bytiia' 
seofflsd  contract,  in  no  case  can  the  employer  be 
called  upon  to  pay  it  to  the  baildMr  if  it  •Meed  tlw 
sum  agreed  upon  as  the  totid  ovthvy,  witdMmt'his* 
being  dso  entitled  to  deduct  it  from  wiiat  im 
has  to  pay  to  the  arehiteott  or,  if  alpeady  paid, 
to  recover  it  bade  from  him.  And  then  it  is 
impossible  that  the  builder  can  be  bound  by  an 
underti^ing  that  he  would  abide  by  tbs  deoision  at 
the  arehiteet  on  ^1  such  questions,  inannuoh  aa 
thait  underttdEing  has  been  entered  into  by  tiw 
boilder  at  a  l^me  when  he  was  igmrant  of  tbe'COB-- 
tract  between  1^  architect  tuid  the  employeiv  and 
when  he  supposed  ihnA  the  deeision  of  iiD»  ardii^ 
tect  would  be  impvti^  onbiaaed,  and  not  one  in 
which  he  had  hiniself  a  strong  peooniaiy  intereafe. 
I  am  of  <^nion,  tfaerslore,  that  the  costraot  or 
engagement  between  Mr.  Dick  and  Mr.  White  that 
the  total  outlay  should  not  exceed  15,0001.  havinff 
been  conceded  from  the  plaintiff,  it  oomplet^ 
annuls  this  proviso  for  referring  idl  matteiB  to 
the  arbitration  of  the  architect,  so  far  aa  the  p&uBf 
tiff  is  cOBoemed.  In  order  to  make  it  binding  it 
WTW  essential  that  before  the  plaints  entsrad  into' 
the  contract  'with  Mr.  Dick,  sabmittang  to  tlw 
arbitration  of  Mr.  White,  the  jriaintiff  riiocdd- 
have  been  informed  of  Uie  contrast  subsist- 
ing between  Mr.  White  and  Mr.  Otck,  and 
of  the  strcmg  interest  Mr.  White  mast  necea^ 
sarily  have  to  decide  against  the  |daintiff 
all'  questions  of  -value,  and  all  qneetiaBS  of  extea 
-work  which  could  result  in  money  to  be  paid'  to 
the  plaintiff,  and  it  was  Mr.  Dick's  duty  to  triw 
care  that  iioB  sab-centract  wa«  omnmunioated  to 
the  plaintiff  as  soon  as  possible,  whether  before  or 
after  the  contract  between  1^  plaintiff  and  Mr. 
Dick.  IJnIese  this  contract  between  Mr.  Didc  and 
Mr.  White  'was  communioated  to  the  pfauntiff  and 
assented  to  by  him,  it  hae,  in  my  opinioD,  tlie 
eflfect  of  erasing  from  the  contraet  mtween  the 
plaintiff  and  I&.  Dick  the  whole  of  this  ^prtwiaa 
as  to  the  arbitration  of  Mr.  White.  Attached 
to  the  conteaot  entered  into  by  the  plaintiff, 
'were  thirteen  working  plabs  and  seventy-aerea 
pa^es  of  specificatioB,  every  one  tit  whidi  iite 
{damtiff  signed  'with  his  initials.  It  is  ad- 
mitted by  Ihe  defendant,  Mr  White,  that  if  the 
matter  had  been  fully  investigated,  it  'would 
have  taken  several  weeks  tor  tibe  idaintiff  to 
have  gone  through  them  -with  aoenraqy,  and 
there  ore  vnrions  otiier  proofe  of  the  matter 
having  been  done  in  great  haste,  ^o  pre- 
'vious  notice  was  ever  given  to  the  plaintiff :  no 
previous  copy  'was  ever  funushed  to  htm.  JSr. 
Peatna,  Mr.  Dick's  agent  in  DubUn,  being  ooaar' 
pelled'  to  return  to  I^blin  that  evening,  <m  the 
12th  June  Ttr.  WMto  promises  to  send  down  a 
special  messenger  to  get  'the  contraet  signed, 
and  aooordingly  Ifr.  Frost  is  sent, aa  IluwBstated, 
and  the  contract  is  si^edwiftoat  any  nMnc' re- 
monstrance orobatractioa  on  tbe  port  of  TSr.  Kim>- 
beriey  than  tiie  drjeetioB  thatthom^was  no  strike 
clanse,  ttet  t^e  penalties  ftr  aon>«onq>Ie<aen  were 
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Walkke  v.  Walkeb. 


[Bolls. 


ezcessire,  and  that  the  plana  for  the  stables  were  too 
lai^for  the  money  agreed  nponfor  them.  Theplain- 
tin  seems  to  have  considered  that  these  matters 
were  left  open  and  at  large,  and  indeed  this  feeling 
seems  also  to  have  been  shared  by  Mr.  Frost,  £Qr 
he  writes  on  the  same  12th  of  June  after  his  return 
to  London  to  Mr.  Kimberley,  and  promisee  him  to 
teQ  Mr.  White,  who  was  then  absent  from  London, 
what  he  said  about  the  stables,  and  on  the  same  day 
the  plaintiff  wrote  to  Mr.  White  referring  it  to  him 
to  make  the  necessary  alterations,  and  obviously 
azpecting  that  he  would  do  so.  Bat  notwith- 
standing this  firm  belief  on  the  part  of  the  plain- 
tiff, never  contradicted  by  Mr.  White  or  his  fore- 
man, it  was  by  no  means  incumbent  on  him  to  do 
80;  and  I  must  repeat  that  as  this  court  is  not 
called  upon  to  annul  the  contract,  it  can  only  con- 
strue it,  and  that  Mr.  Kimberley  mast  himself 
bear  the  consequences  of  entering  into  a  contract 
without  sufBcient  cousideratiou  and  reflection, 
when,  as  in  this  case,  his  signature  was  not  ob- 
tained by  aaj  undue  means.  With  respect  to  the 
quantities  given  in  March  1867,  on  which  the 
plaintiff  founded  his  estimate,  it  seems  to  me  to  be 
proved  that  in  the  working  plans  considerably 
larger  quantities  are  given  and  I  am  also  of 
opinion  that  the  plaintiff  when  he  signed  the  con- 
tract, had  not  sufficient  time  afforded  him  to  take 
out  and  corop>are  the  quantities  of  each,  and  that 
probably  a  very  considerable  variation  would  have 
been  made  in  the  contract,  as  signed  by  the  plain- 
tiff had  he  perceived  this ;  but  then  the  plaintiff 
should  have  stopped  as  soon  as  he  discovered  this, 
and  he  should  not  have  gone  on  with  the  works 
nnder  the  contract  in  the  expectation  of  something 
different  to  the  contract  being  allowed  to  him,  but 
be  should  have  required  either  the  alteration  to  be 
tben  made,  or  he  should  have  repudiated  the  con- 
tract altogether.  It  therefore  is  only  open  to  the 
plaintiff  to  insist  on  an  inquiiy  into  and  payment 
for  what  is  not  iucluded  in  the  works  mentioned 
in  the  contract,  and  also  for  such  variations  as  are 
provided  for  by  the  contract,  and  to  be  paid  for 
these  distinctly  frcMn  and  in  excess  of  the  lump  sum 
for  which  the  works  included  in  the  contract  were 
to  be  ezecotad.  That  there  are  maay  such  items 
is,  it  appears  to  me,  e8tal>lished  by  tne  evidence. 
It  is  too  minute  foe  me  to  go  into  ihe  details, 
nor  is  it  desirable  that  I  should  do  so;  but  I 
&el.  after  an  attentive  perusal  of  the  evidence 
and  such  examination  as  I  have  been  able  to  give 
to  the  plana,  to  the  verbal  promises  made  to  the 
plaintiS,  and  to  tbe  eocpectations  held  out  to  him 
by  Mr.  White,  fliat  I  eiiould  be  inflintiTig  undue 
iiyniT  npon  the  plaintiff  if  I  ?rere  merely  io 
dismiss  his  bill  aim.  leave  him  to  such  xemedy  as 
he  might  have  at  law.  At  law  I  am  of  opinion 
that  uie  accounts  would  be  too  complicated 
to  be  taken  in  oourt,  that  they  wonld  involve 
too  many  minute  claims  and  counter-clainis 
jto  be  possible  for  them  to  be  satisfaotorily  £8- 
posed  of  without  a  reference  to  arbitration,  which, 
aocoiding  to  my  experience,  is  usually  one  of  the 
most  dilatory  and  expensive  of  aU  tribunals.  I 
am  of  opiaioa.  that  the  court  has  jurisdiction  to 
deal  with  this  case,  and  that  it  is  bound  to  do  so. 
I  think  also  that  these  is  evidence  of  an  inten- 
tioD  on  the  part  of  the  de&ndant  Mr.  White,  to 
Mod  the  plaintiff  by  his  incautious  xidoption  of  a 
OOHtnct-not  in  aocordvice  with  his  tender,  and  to 
jgfSaLCsedik  to  himself  for  the  cheap  performanee 
«C  a  oooaideraUe  architectarBl  work  of^great  merit. 


which  might  induce  him  to  cut  down  the  claim  of 
the  plaintiff  for  extra  work  below  what  is  equit- 
able. I  repeat,  that  in  raj  opinion,  Mr.  Wnite 
must  be  treated  as  Mr.  Dick's  agent,  and  that 
any  restriction  of  his  authority  by  contract 
between  Mr.  Dick  and  Mr.  White  not  commu- 
nicated to  the  plaintiff  cannot  in  any  respect 
prejudice  his  rights,  and  in  order  to  enable  Mr. 
Dick  to  claim  the  benefit  of  the  proviso  that  Mr. 
White  was  to  arbitrate  in  all  mattera  between  him 
and  the  plaintiff,  it  was  essential  that  the  &ct  of 
such  contract  between  himself  and  Mr.  White 
should  have  been  communicated  to  the  plaintiff 
previously  to  his  entering  into  any  contract  with 
Mr.  Dick  for  the  erection  of  any  such  building  and 
the  execution  of  the  works  in  question  contaming 
such  a  proviso.  It  may  be  unquestionably  true 
that  this  may  hereafter  raise  a  question  whidi 
may  have  to  be  settled  between  the  co-defendants  ; 
but  I  cannot  deal  with  that  now.  The  consequence 
of  all  this  is,  that  I  think  I  must  direct  an 
account  to  be  taken  of  all  extra  works  executed  l^ 
the  p^intiff  under  the  direction  of  the  defendant, 
Mr.  White,  and  also  an  account  of  what,  if  any- 
thing, is  due  to  the  plaintiff  in  respect  of  the 
works  executed  by  him  under  the  contract,  but  the 
price  of  which  is  not  included  in  the  contract,  and 
of  the  variation  of  the  works  included  in  the  con- 
tract where  such  variation  has  been  made  by  the 
direction  of  Mr.  White ;  that  ah  account  must  be 
taken  of  what  is  due  to  the  plaintiff  in  respect  of 
the  matters  aforesaid,  and  also  an  account  of  what 
is  due  from  the  plaintiff  in  respect  of  any  omissioa 
on  his  part  in  the  performanee  of  the  contract 
entered  into  by  him,  and  what,  upon,  taking  such 
aooounts,  shall  be  found  to  be  due  to  or  from  the 
plaintiff  and  to  the  defendant,  Mr.  Dick,  shall  be 
pud  acixirdingly.  Beserve  itirther  consideration 
and  ooatB,  and  liberty  to  ^P^T- 

SoUdtoTB  for  the  pkuntifT,  MmAeio*,  Tatjlor,  and 
Amovid ;  for  KikHb^  and  Son,  BanfaoiT. 

S<dioiton  for  Mr.  Hide,  gwww  and  Aie. 

S<^citora  for  the  ikifaridant  WUke,  Waien-htuue 
and  Wiiftim-heiluim. 


FHdag,  Nov.  3. 
Walkkb  v.  Walkbk. 

Demurrer — Parties — Suit  to  recover  aeseU — i2e»i- 
duary  legateet — Exeeutora. 

The  executoi-g  are  the  proper  pertona  to  8U«  to  recover 
assets  haioaffia§  to  a  tBttabxi't  ettate. 

Accordingly,  where  retiduary  legatees  SLed  a  hill  io 
recover  a  certain  fund  atieged  to  belong  to  their 
testator's  estate,  a  demurrer  woe  allowed  wM, 
costs,  euad  hone  to  amend  was  r^iued, 

DraCUBBKB. 

The  bin  in  this  case  was  filed  by  Sybil  Walker 
and  Midiael  W^ker,  who  were  infants  and  resi- 
duary leoaitaea  nnder  the  will  of  Alexandnr  Walker, 
against  jiargaret  Grainger  Walker  and  the  exe- 
cutors of  the  wilL 

The  biE  alleged  that  Hbe  testator  had  during  his 
lifetime  purchased  40001.  stock  61  the  Bank  of 
Scotland  in  the  name  ai  his  sister  Margaret 
Grainger  Walker,,  and  that  she  daimed  to  be  abso- 
lutely entitled  to  this  sum  of  stock ;  but  the 
plaintiffs  alleged  that  .she  held  it  as  a  trustee  for 
the  testator,  and  that  it  formed  part  of  his  estate ; 
and  they  prayed  fi>r  a  dedaration  according^,  and 
iar  a  transfer  or  payment  of  the  said  sum  oTatock 
to  the  defendants,  the  executon. 
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Pabker  v.  Mabquess  of  Anglesea. 


[BOLtS. 


The  matter  had  already  come  before  the  court 
last  July  in  Walker  v.  Sdiymann  (25  L.  T.  Rep. 
N.  S.  294;  L.  Rep.  12  Eq.  152),  which  was  a  suit 
by  the  same  plaintiffs  for  administration  of  the 
testator's  estate,  and  in  which  his  Lordship  held 
that,  althongh  Miss  Walker  had  been  served  with 
the  decree,  an  independent  suit  would  be  necessary 
for  the  enforcement  of  her  liability  to  the  testator's 
estate.  The  present  suit  was  accordingly  insti- 
tuted. 

Miss  Walker  demurred. 

Southgate,  Q.  C.  and  Ramadge,  in  support  of 
the  demurrer. — We  contend  that  this  bill  cannot 
be  sustained.  It  ought  to  have  been  filed  by  the 
executors,  and  not  by  the  residuary  legatees. 
This  was  decided  in  Stainton  v.  The  Carron  Com- 
pany (18  Beav.  146),  where  it  was  hold  that  the 
personal  representatives  are  the  proper  persons  to 
sue  to  recover  assets,  and  that  parties  interested 
in  the  estate  will  not  be  allowed  to  sue  for  that 
purpose,  unless  it  be  satisfactorily  shown  that 
assets  exist  which  might  be  recovered,  and  which, 
but  for  such  suit,  would  probably  be  lost  to  the 
estate.  That  is  not  so  in  the  present  case,  and  we 
submit  that  the  demurrer  must  be  allowed  with 
eosts.    They  also  cited 

Jeriein  v.  BrigM,  2  J.  A  H.  325. 

Sir  Richard  BaggaUay,  Q.O.  and  Joiuit  Bateman, 
for  the  plaintiffs,  eontended  that  the  objection  to 
the  bill  was  merely  formal,  as  the  executors  ap- 
peared by  the  same  solicitors  as  the  plaintiffs,  and 
concurred  in  the  present  application.  At  least  it 
was  a  case  for  givmg  leave  to  amend  the  bill. 

Lord  RokhIiY  said  that  the  bill  could  not  be  sus- 
tained. The  executors  were  the  proper  persons  to 
Bue  to  recover  assets  belonging  to  the  testator's 
estate.  If  one  legatee  might  sue,  every  legatee 
might  sue,  and  every  creditor  too,  and  the  alleged 
debtor  to  the  estate  might  be  harassed  by  numerous 
suits,  and  the  exeoators  would  not  be  bound  by  any 
of  them.  In  the  present  case  if  the  executors  had 
■efnsed  to  take  proceedings  the  plaintiffs  should 
have  applied  in  the  administration  suit  for  leave  to 
file  a  bill  in  their  name.  The  demurrer  must  be 
allowed.    Leave  to  amend  refused. 

Solicitor  for  the  plaintiff,  W.  F.  Hibherry. 

Solicitors  for  the  defendants,  Norris  and  Sont. 


Nov.  15  and  16. 
Paxub  v.  Mabqubss  of  Anolxsea. 

Surety — Policy  of  msuranee — Deed  of  ateignment 
— Foredo$tire. 

Where  A.  and  B.  joinUy  interetted  in  a  policy  of 
attwranee  agreed  to  keep  U  up  for  their  mutual 
benefit,  paying  the  premium  in  certainproportion$, 
and  B.  eeating  to  pay  hie  portion  of  the  premium, 
the  whole  teat  paid  by  A. : 

Held,  that  A.  wai  entUled  to  a  forecloture  decree 
againet  B. 

A  deed  of  aengnment  contained  a  elauie  providing 
that  ti  should  not  affect  any  eurety  nor  any 
tecurity  whieh  any  of  the  ereditort  might  have, 
hut  if  »uek  eeeurHy  ghovld  he  enforeihle  againet 
the  debtor  or  his  estate,  then  the  creditor  {unless 
he  should  consent  to  aiamdon  hie  security)  should 
be  entitled  to  receive  dividends  upon  so  much  only 
of  his  secured  debts  as  might  remain  after  such 
seomrHy  should  have  been  realised,  or  after  credit 
should  have  been  given  for  the  full  value  thereof; 
and  a  aredUor,  holding  a  poUcy  of  assurance  at 


that  time  valueless,  proved  for  the  fuU  amount  of 

his  debt  and  received  a  dividend  thereon. 
Held,  that  there  was  no  evidence  of  the  creditor's  in- 
tention to  abandon  his  security. 
This  was  a  foreclosure  suit. 

In  June  1857,  Wm.  Blake  being  indebted  to  the 
plaintiff  in  the  sum  of  3000{.,  the  late  Marquess  of 
Anglesea  being  surety  for  2000L  part  thereof, 
agreed  with  the  plaintiff  to  insure  his  Ufe  for  30001. 
in  the  United  Kingdom  Insurance  Company  in  the 
name  of  the  plaintiff,  and  keep  it  up  during  the 
life  of  his  (Wm.  Blake's)  father,  and  to  deposit  the 
policy  with  the  plaintiff.  The  policv  was  effected 
m  Dec.  1861,  and  was  delivered  to  tne  plaintiff,  in 
whose  possession  it  remained.  Wm.  Blake  paid 
the  premiums  on  the  policy  up  to  Dec.  1863.  In 
1864  the  plaintiff  callea  upon  the  late  Marquess  of 
Anglesea  to  pay  the  2000Z.  for  which  he  waa  surety, 
and  he  accordingly  paid  the  plaintiff  that  amount, 
and  thereupon  became  entitled  to  the  security  of 
the  policy  for  that  sum.  An  arrangement  was  tnen 
entered  into  between  the  late  Marquess  and  the 
plaintiff  for  keeping  on  foot  the  policy,  the  Mar- 
quess contributmg  two  thirds  of  the  premium  and 
tne  plaintiff  the  remaining  third,  and  that  they 
should  be  entitled  to  the  proceeds  of  the  policy  in 
the  same  shares. 

In  1865,  Wm.  Blake  made  a  deed  of  assignment 
for  the  benefit  of  his  creditors,  Wm.  Skinner  (since 
deceased)  and  the  defendant  Smart,  being  the  trus- 
tees thereof.  The  deed  contained  a  clause  providing 
that  it  should  not  affect  any  surety,  nor  any  security 
which  any  creditor  might  nave,  but  nevertheless,  if 
any  security  should  be  enforeihle  against  the 
deotor,  or  his  estate  or  effects,  then  and  in  such 
case  the  said  creditor  (unless  he  should  consent  to 
abandon  his  security),  should  be  entitled  to  receive 
dividends  upon  so  much  only  of  his  secured  debts 
as  might  remain  after  such  security  should  have 
been  realised,  or  after  credit  should  have  been  given 
for  the  full  value  thereof. 

The  plaintiff  paid  the  premiums  up  to  and  in- 
cluding that  wnich  became  due  in  Deo.  1868,  the 
late  Marquess  fhmishing  him  with  two-thirds 
thereof. 

The  late  Marquess  died  on  the  7th  Feb.  1869, 
intestate,  and  tetters  of  administration  were 
granted  to  the  defendant,  the  present  Marquees, 
who  is  his  le^  personal  representative. 

In  Dec.  1869  the  defendant,  the  Marquess  of 
Anglesea,  refused  to  pay  his  share  of  the  preminm, 
and  the  plaintiff  accordingly  paid  the  whole  to 
prevent  the  policy  becoming  void.  An  application 
nad  previously  l>een  made  to  the  insurance  com- 
pany to  divide  the  polity,  and  grant  one  for  lOOOJ., 
and  one  for  20002.,  whicn  had  been  refused. 

The  plaintiff  then  filed  this  bill  praying  a  decree 
of  foreclosure  against  the  defendant,  the  Marauess, 
in  default  of  his  paying  what  should  be  fonna  due 
for  his  share  of  the  premiums,  with  interest  and 
costs,  and  against  the  defendant  Smart  in  de&nlt 
of  payment  of  debt,  premiums,  interest,  and  costs. 

CKapman  Barber  (The  BolicUor-Oeneral,  Jessel, 
Q.G.,  with  him),  for  the  plaintiff. 

0.  T.  Simpson  for  the  defendant,  the  Marauess  of 
Anglesea,  argued  that  the  plaintiff  and  the  late 
Marquess  were  in  the  position  of  tenants  in  com- 
mon as  regards  the  policy,  which  ffave  no  right  to 
foreclosure,  that  the  late  Marquis  having  paid 
20002.  on  account  of  the  debtor,  he  was  entitled  to 
the  security  of  the  policy  to  that  amount  as  an 
equitable  charge,  distinguished  £rom  a  mortgage, 
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and  that   the  policy  ought   to  be  sold  and  the 

Sroceeds  divided  between  the  plaintiff  and  the 
[arquess  according  to  their  respective  rights  and 
interests  therein.    They  cited : 
Ex  parte  Toung,  2  V.  &  B.  242 ; 
Footner  r.  Sturgit,  2  De  O.  &  S.  736 ; 
Price  T.  Carver,  3  My.  A  C.  157 ; 
Tennant  r.  Trenchard,  h.  Bep.  4  Ch.  App.  537. 

O.  W.  Lawrance  for  the  defendant  Smart,  con- 
tended that  plaintiff  by  proving  the  wholo  of  his 
debt,  and  receiving  a  dividend  thereon,  had,  nnder 
the  special  olanse  in  the  deed  of  assignment,  lost 
bis  lien  on  the  policy,  and  cited  Kingeford  v.  8win- 
ford  (4  Drew.  705),  but  allowed  that  the  plaintiff 
would  have  a  lien  on  the  policy  for  the  premiums 
paid  since  the  date  of  the  deed. 

Chapman  Barber  in  reply. 

Lord  BoMiLiT. — I  am  of  opinion  that  the  plain- 
tiff is  entitled  to  the  decree  he  asks ;  both  he  and 
the  Marqness  have  a  charge  upon  the  poUcy,  and 
unless  the  latter  carries  ont  the  arrangement  and 
pays  his  proportion  of  the  premiums  ne  must  be 
foreclosed.  As  regards  the  defendant  Smart,  the 
policy,  at  the  date  of  the  deed,  was  of  no  appre- 
ciable valae,  so  that  no  deduction  from  the  amount 
of  the  debt  could  have  been  made,  and  there  is  no 
evidence  oi  abandonment  of  the  security ;  he  must 
therefore  be  foreclosed  in  de&ult  of  payment  of 
debt,  premiums,  interest,  and  costs. 

Solicitors  for  the  plaintiff,  J.  L.  Dale. 

Solicitors  for  the  defendants.  Home  and  Murray ; 
Laieranee,  Plew$,  and  Co. 


V.C.  XAXJVS'  COU&T. 

Beported  bjr  Q.  L  F.  Coou,  and  T.  H.  Cabsov,  Ekiti., 
BMTiiten-st-lAw, 


Nov.  3  am?  6. 
Hehxikg  v.  Maddick. 

Company — Trustee  of  eharee — Implied  agi-eement  by 
cestui  que  trust  to  indemnify — tlxpress  agreement 
— Suit  by  liquidator  in  name  of  trttstee  to  obtain 
benefit  of  indemnity. 

On  the  4th  December  1865,  A.,  at  the  request  ofB.'s 
agent,  applied  for,  and  was  allotted,  250  shares  of 
101.  in  a  company,  on  which  11.  was  to  be  paid  on 
application,  and  11.  on  aUotment,  B.  furnished 
the  applicaiion  and  allotment  money,  and  it  was 
understood  that  A.  was  to  have  no  beneficial 
interest,  but  was  to  hold  the  shares  to  dispose  of 
them  as  B.  should  direct.  A.,  however,  received 
25  guineas  as  a  consideration  for  his  part  in  the 
transaction,  and  B.  produced  a  written  receipt  in 
which  this  money  was  expressed  to  be  paid  to  A. 
"  in  consideration  of  his  taking  risk  of  applying 
for  250  shares  in  8.  and  Co.  (Limited),  the  ap- 
plication  and  aUotment  money  only  being  paid 
thereon." 

On  the  901  Dee.  1865  B.  directed  A.  to  transfer  the 
shares  to  X.,  a  nominee  of  B.,  and  on  the  12th 
Dee.  A.  executed  a  transfer  accordingly.  The 
company  refused  to  accept  X,  and  A.  remained  on 
the  register  until  the  wvnding-wp  of  the  company 
in  Dec.  1866,  when  he  was  placed  on  the  list  of 
cowtributories,  and  was  compelled  to  pay  a  large 
amount  for  eaUs,  A.  having  filed  a  oiU  against 
B.for  an  indemnity,  subsequently  entered  into  an 

Hemeni  vnth  the  liquidator,  by  which  it  was 
that  the  loiter  should  prosecute  the  suit  at 
.  ense  of  the  company  in  A.'s  nam^. 
Edd,  imder  the  above  eirmmstances,  fi/rtt,  that  there 


was  an  implied  obligation  on  the  part  of  B.  to 
indemnify  A. ;  secondly,  thai  this  implied  obliga- 
tion was  not  varied  by  the  terms  of  the  written  re- 
ceipt :  and,  thirdly,  that  the  liquidator  was  entitled 
to  enforce  this  obligation  in  A.'s  name. 
This  was  a  suit  to  compel  the  defendant  Maddick 
to  indemnify  the  plaintiff  Hemming  against  all 
liability  in  respect  of  certain   shares    taken  by 
Hemming  under  the  following  circumstances  : 

In  Nov.  1865,  a  company  caEJled  Frederick 
Symons  and  Co.  (Limited)  was  registered  under 
the  provisions  of  the  Companies  Act  1862,  in  the 
promotion  of  which  Maddick,  who  was  an  adver* 
tising  agent,  had  been  interested.  The  capital  of 
the  company  was  to  be  120,0002.  in  12,000  shares 
of  10{.  each ;  1{.  per  share  was  to  be  paid  upon  ap- 
plication, and  11.  upon  allotment.  An  issue  of 
9000  shares  was  first  made  by  the  company. 

On  the  4th  Dec.  1865,  the  plaintiff  made  a 
written  application  for  250  shares,  and  on  the  7th 
Dec.  shares  were  allotted  to  him  in  accordance 
with  hb  application.  On  the  12th  Dec.  he  exe- 
cuted a  transfer  of  the  shares  to  one  Thomas 
Alfred  Pott. 

The  account  of  this  transaction  given  by  Hem- 
ming was  as  follows :  He  alleged  that  for  a  small 
pecuniary  consideration  he  had  been  induced  by 
an  agent  of  Maddick,  called  Jennings,  to  apply  for 
the  snares  in  his  own  name  on  the  following  terms : 
Maddick  was  to  pay  the  application  and  aUotment 
money,  and  he  was  either  to  accept  a  transfer  of 
the  snares  himself  or  to  procure  the  acceptance  of 
a  transfer  by  another.  Maddick  was  to  indemnify 
Hemming  against  all  loss  and  liability  in  respect  of 
the  shares,  and  Hemming  was  to  have  no  beneficial 
interest  whatever  in  them.  Hemming  alleged  that 
in  accordance  with  these  terms,  Maddick  on  the 
9th  Dec.  s»ve  him  instructions  to  transfer  the 
shares  to  Pott,  who  was  a  nominee  of  Maddick ; 
and  on  the  12th  Dec.  Hemming  executed  the 
transfer  accordingly. 

Maddick  on  the  other  hand  denied  that  Jennings 
had  acted  as  his  agent,  but  he  admitted  that  m 
Dec.  1865,  he  spoke  to  Jennings  about  pro- 
curing subscriptions  for  1000  more  shares  of  the 
companv,  it  being  necessary  that  1000  more  shares 
should  be  taken,  in  order  to  obtain  a  settling  day 
on  the  Stock  Exchange.  He  said  in  his  answer, 
"  I  asked  Jennings  whether  he  knew  of  anyone 
who  would  take  shares,  saying  Uiat  I  did 
not  mean  to  risk  anything  in  the  matter  beyond 
the  moneys  payable  on  application  and  allotment. 
Jennings  answered  that  ne  knew  three  or  four 
grentlemen  who  would  take  the  risk  of  applying  for 
the  shares  if  they  were  paid  for  so  domg,  and  if 
the  money  required  to  be  paid  on  application  and 
aUotment  was  paid  for  them,  they  taking  the  risk 
of  the  shares  not  being  afterwards  transferred  and 
so  remaining  on  their  himds.  I  said.  Very  well ; 
if  you  can  do  that,  ask  what  their  terms  will  be. 
The  said  Mr.  Jennings  then  went  away,  but  re- 
turned soon  afterwards,  and  said  or  used  words  to 
the  effect  that  he  was  instructed  by  four  gentle- 
men to  offer  that  each  would  apply  for  an  allot- 
ment of  250  of  the  1000  shares  in  consideration  of 
being  paid  25  guineas,  and  that  they  would  re- 
apectively  take  the  risk  and  trust  to  the  chance  of 
the  shares  not  being  got  rid  of  before  any  calls 
should  be  made  upon  iJiem.  One  of  the  four 
names  given  Inr  Jennings  to  Maddick  was  that  of 
Hemming.  Auddick  admitted  that  he  paid  the 
application  and  allotment  money  on  the  1000  shares. 
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After  allotment  he  gave  to  Jenninjcs  four  cheques 
for  25  guineas  eaSi,  peyable  to  the  order  of 
Hemming  and  the  three  other  applicants ;  and  he 
■vrrote  out  a  receipt,  which  yraa  then  signed  by 
Jennings,  in  the  following  form : 

29.  NioliolMklans,  EX!.,  London,  12th  Deo.  1865. 

BeceiTsd  of  Messrs.  Uiaddick  and  Co.  four  ohaqaes  of 
26(.  5s.  each,  to  be  paid  to  Messrs.  O.  N.  Hickman,  H. 
Empson,  S.  C.  Hemming,  and  H.  Calise,  fai  oonsideration 
of  their  taking  risk  of  applying  for  850  ahares  eaeh  in 
Symona'  Company  (linitM),  tni  i^HpUoatioa  and  allot- 
ment money  only  beisg  paid  thereon.    W.  T.  Jbmhihos. 

The  tcanafers  to  be  retained  by  me.— W.  T.  J. 

Maddick  admitted  that  it  vaa  not  intended  that 
Hemming  should  haye  any  beneficial  interest  in 
the  shares,  and  that  it  was  intended  that  Hemming 
was  to  hold  the  shares  to  dispose  of  them  as  he 
(Maddick)  should  direct.  But  he  alleged  that  the 
cheque  for  25  guineas  wits  accepted  by  Hem- 
ming as  the  price  for  all  risk  ^ich  might  be 
inctOTed  by  him  ;  and  Maddick  denied  that  there 
was  any  understanding  that  he  was  to  accept  or 
TOTOOore  the  acceptance  of  a  transfer  of  the  shares. 
Ha  admitted,  however,  that  the  transfer,  which 
had  been  executed  by  Hemming,  was  handed  by 
himself  to  Pott  in  February  1866  in  pursuance  of 
a  previous  arrangement,  by  whieh  Pott  had  agreed 
to  accept  theae  250  shares  in  part  satisfaction  of 
all  chums  which  he  mifffat  have  upon  Maddick. 

The  transfer  was  lodged  by  Pott  with  the  ocnn- 
pany  ;  but  in  March  1866  the  dnrectiars  refused  to 
accept  the  tramsfer,  and  Hemming's  naxne  remained 
on  the  register  as  the  bolder  of  the  shares. 

On  the  10th  Dec.  1866  the  company  passed  a 
resdntion  for  a  voluntary  winding-op,  and  on  the 
.15th  Dec.  an' order  was  made  for  oonthming  the 
winding-up  trader  the  supervision  of  the  court. 

Two  calls  ol  22.  per  share  had  been  made  by  the 
liqnidator,  and  Hemming  had  thus  become  Uabte 
to  pay  10002. ;  of  this  ram  he  bad  paid  6002. 

On  the  lOdi  Dec.  1868  he  filed  a  bill  against 
Maddick,  praving  that  Maddick  might  be  ordered 
to  refanbnrse  dim  in  respect  of  all  loss  incurred  by 
him  Be  holder  of  the  shares,  and  to  indemnify  him 
against  all  future  babili^. 

In  Feb.  1869,  the  plaintiff  entered  into  negotia- 
tioBB  fbr  a  compranige  with  the  liquidator.  On 
the  7th  Aiw.  1869  an  order  was  made  by  the 
MHter  of  tSe  Bolls  permitting  the  Kqnidator  to 
proaeoute  tiie  suit  at  the  axpenae  of  the  aompany. 

On  the  7ih  Nov.  1870  Honmin^  filed  a  petitimi 
toe  liqmdatkm  or  aorangement  with  his  creditors 
nndsr  theBankmptoy  Act  1869,  and  <m  the  24th 
Hov.  a  trostee  nndor  snch  liquidation  was  ap- 
pointed. On  the  10th  March,  1871,  a  snpple- 
mantal  order  was  made  by  M^ins,  V.C.,  imd  ae- 
oordngly  the  sait  was  now  being  poteonted  by 
th*  Itqaidator  in  ^e  name  of  Hemnnng's  tmstee. 

Oattim.  Q.  0.  and  ChiOy  tot  tiie  plamtiff.— It  is 
dear,  tipon  the  evidcno^  tin*  Maddick  was  the 
Twd  owner  of  these  ehares,  and  that  being  so  he  is 
tonnd  to  rndsmmfy-the  plaiBtiff.  The  liKt  that 
Mmammg  has  beoome  bankrupt  oaa  make  no 
-diftrenoe  in  the  extent  of  the  defendant's  lialnHfy, 
for  the  indeomity  is  not  limited  to  the  amonnt 
whidi  Hemming's  estato  would  be  sofileient  to  pay. 
Otuh  v.  Pain*,  L.  Be|>.  «  Sq.  Ml ;  4  Cb.  4«1 ;  1» 

I..T.B«p.N.ai27; 
Rt  National  Finameial  Coounuw,  L.  Bep.  3  Ch.  791 ; 
18L.T.Ee|)wN.S.895.    ^^ 

Cflatee,  Q.  C.  and  Higgtnt,  tat  Uaddick.— We 
say,  first,  that  Maddick  was  not  the  owner  of  these 
shM'es,  and  was  not  intended  to  be  the  owner  of 


these  shares.  At  law,  Hemming  is  the  owner,  and 
in  equity  Pott  is  the  owner.  Neiuier  Hemming  nor  ' 
Pott  can  grainsay  this,  for  they  both  executed  the 
deed  of  transfer,  which  constitutes  an  estoppd; 
and  Maddick  cannot  gainsayit,  for  he  procured 
the  transfer  to  be  executed.  Thns,  as  between  the 
present  parties,  the  court  cannot  wply  the  cases 
between  vendor  and  purchaser,  such  as  Evane  v. 
Wood  (L.  Rep.  6  Eq.  9 ;  17  L.  T.  Bep.  N.  S.  190) ; 
Hodgkmton  v.  KeUy  (L.  Bep.  6  Eq.  496);  Bluf 
pard  V.  Murfky  (16  W.  B.  948).  The  efiect  of 
cases  such  as  Shepherd  v.  QiUupxe  (L.  B^. 
3  Ch.  764;  18  L.  T.  Bep.  N.  a  37),  and 
Caatellan  v.  HobMM  (L.  Bep.  10  £q.  47;  22 
L.  T.  Bep.  N.  S.  575),  where  the  coort  has 
passed  over  the  nominal  purchaser  and  laid  hold 
on  the  equitable  owner,  is  to  show  that  here  Pott 
is  the  person  really  liable.  Secondly,  assuming, 
that  Maddick  was  the  real  own^  of  the 
shares,  the  receipt  given  for  the  twenty-five 
guineas  constitutes  a  written  contract  exempting 
Maddick  from  all  liability.  In  the  cases  qnoted 
on  the  other  side  the  liaoility  of  the  cestui  que 
trust  depended  on  an  implied  relation  between  the 
parties,  as  in  Crate  v.  Paine,  or  on  a  written 
declaration  of  trust,  as  in  £e  National  Financid 
Company.  But  here  we  have  an  expresa  statement 
that  Hemming  was  to  take  the  risk.  What  other 
risk  was  there  out  the  risk  of  having  to  pay  calls  ? 
We  contend  that  this  written  contract  excludes 
any  implication  of  liability.  Einireisio  uniu*  etl 
exclutio  alterius :  (Broom's  Legal  Maxims  (5th edit.) 
651.)  Thirdly,  assuming  that  Maddick  is  liable  as 
the  real  o?raer  of  the  shares  to  indemnify  Hemming, 
the  liquidator  cannot  enfbrce  this  liability.  Bugg  $ 
case  (2  Dr.  &  Sm.  462;  12  L.  T.  Bep-  N.  S.  696) 
decides  that  where,  in  a  bona,  fide  case  of  tmstee  and 
cestui  que  trust  the  name  of  the  trustee  is  on  the 
register,  the  liquidator  cannot  b^r  direct  proceed- 
ings place  ths  name  til  the  ee^m  que  trust  on  the 
list  of  contributories.  The  court  will  not  allow  the 
same  thing  to  be  done  indirectly  by  allowing  the 
liquidator  to  obtain  a  decree  in  this  suit.  Fourthly, 
putting  the  case  at  the  lowest,  neither  party  is 
me  bom  blame ;  and  where  both  parties  have 
done  wrong,  the  court  will  not  interfere  between 
them. 

Cotton  was  not  caQed  on  to  reply. 

The  Vice-Chasceux)k. — Upon  the  whole  of  this 
evidence  taken  together,  I  take  it  to  be  perfectly 
clear  that  Mr.  MacQkk  was  desirous  of  taking  in 
this  company  certain  shares  which,  for  whatever 
reason,  he  did  not  desire  to  apply  for  in  his  own 
name.  In  applying  for  shares  tnere  is  necessarilj 
a  renponsibihty  mcurred;  because,  when  the  ^>ph- 
cation  is  made,  accompanied  by  the  payment  of 
money,  the  company  may  at  once  proceed  to  allot, 
and  when  they  have  allotted,  the  position  of  share- 
holder is  constituted,  and  then  tnere  is  a  liability 
to  calls ;  so  that  if  the  company  do  not  choose  to 
aooept  the  transferee  or  nominee  of  the  allottee, 
the  latter  remains  on  the  register,  liable  for  any 
calls  which  may  be  properly  made  on  the  company. 
From  whatever  cause  it  might  have  been,  whether 
it  was  for  the  purpose  of  evading  that  liability  or 
tor  any  other  reason,  Maddick  was  desirous  of 
taking  eitares  in  the  company,  but  was  not  desirous 
of  using  his  own  name.  Maddick  I  must  assume 
to  have  Deen,  and  I  take  to  be,  a  responsible  man. 
1000  shares  were  applied  for  altogether.  Mr. 
Hemming  applied  for  250,  and  ttiere  are  three 
other  persona   who  had  gone  through  the  same 
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oonrBe  of  foHy  tfaai;  Mr.  Hemming  adopted,  by  ac- 
cepting 25  gnineae  as  the  premium  or  reward  for 
applying  tor  these  shares  in  their  own  names. 
.Sfoddi^  paid  the  money,  and  with  repkrd  to  these 
partien]ar  shares,  the  application  by  Hemnring 
was  accomp«nied  by  2w{.,  the  money  of  Mr. 
Ifaddidc.  Now.'whrai  on  the  4th  Dec.  Hemming 
af^Iied  for  the  shares,  he  applied  on  behalf  m 
somebody  other  than  himeeS,  which  other  person 
or  perscms  supplied  him  with  2501.  to  accompany 
the  application.  He  applied  on  behalf  of  some 
other  person,  and  that  some  other  person  was, 
■  there  can  be  no  donbt  whatever  to  be  the  owner 
of  the  shares.  What  was  Maddick's  own  under- 
standing P  He  has  admitted  by  his  answer 
that  Hemming  was  not  to  have  ai^  beneficial 
interest.  2502.  had  been  pud  fbr  the  shares. 
Somebody  must  have  had  a  beneficial  interest. 
I  most  giTB  credit  to  Maddick  that  these  things 
were  worth  applying  for,  or  he  would  not 
liaive  caused  them  to  be  applied  for.  Then  who 
was  to  have  a  beneficial  interest  ?  I  can  suggest 
no  other  person  than  the  man  who  paid  the 
2SQI.,  that  is,  Maddick  himseUL  Indeed,  this  is 
dear  firom  bis  own  answer,  for  he  there  makes  the 
admission,  "Hemming  was  to  hold  the  shares  to 
^spose  of  them  as  I  should  direct ;"  that  is,  to 
transfer  to  myself  if  I  told  him,  or  to  transfer  to 
anybody  else  if  I  directed  him  to  do  so.  Can  yon 
have  a  more  cBstinct  proof  of  ownership  than  that 
a  man  is  entitled  to  mrect  how  the  shares  shall  be 
£spoeed  of  P  Vow,  therefore,  upon  that  I  take  it 
to  be  perffectly  clear,  on  MaddicK's  own  showing, 
that  Jennings  was  his  agent,  and  his  agent  to  find 
some  principals  who,  for  this  ridiculously  small 
sum  <rf  25  guineas  each,  would  take  upon  them- 
sehres  the  responsibility  erf  applyingf  or  theseshares. 
Hemming  accordingly  did  apply  for  the  shares, 
and  paid  2501.  of  Maddick's  money.  This  is 
on  the  4th  Deo.  1865.  Who  is  entitled  to  the 
shares  on  the  5th  Dec.  1865  P  We  have  Maddick's 
own  statement  that  he  personally  was  entitled  to 
call  for  a  transfer.  What  could  that  be  but  the 
ownership  of  the  property?  Mr.  Maddick  then, 
on  the  4th,  5th,  6th,  7tb,  and  8th  Dec.,  con- 
tinued to  be  the  eettui  que  trust  of  these 
shares,  and  might  have  compelled  Hemming  to 
deal  with  them  as  he  thought  fit.  On  the  9th, 
Ibddick  directed  him  not  to  transfer  them  to 
himself,  as  he  might  have  done,  but  to  transfer 
them  to  a  Mr.  Pott.  The  transfer  was  executed 
and  presented  to  tiie  company,  but  they  would  not 
accept  Pott.  What  is  the  consequence  therefore  P 
Hemming  remained  on  the  regfister  in  a  matter  in 
which  he  had  no  interest.  He  was  called  upon  to 
pay  and  did  pay  600i.  For  whom  was  he  trustee 
an  this  time  P  Certainly  not  fbr  Pott.  Pott  was 
the  mere  nominee  of  Mr.  Mjoddick,  and  the  com- 
pany would  not  accept  him ;  and  as  the  com|)any 
wonid  not  accept  the  nominee,  Hemming  remained 
the  holder  of  the  shares.  Then  who  was  bound 
under  these  drcuntstances  to  exonerate  him  from 
all  liability  P  Surely  (as  I  put  it  in  the  course  of 
the  argument)  if  one  man,  at  the  request  of  another 
applies  for  shares,  the  person  on  wnose  behalf  he 
implies  is  bound  to  indemnify  him.  So  &r  as  this 
part  of  the  transaction  thereTore  goes,  if  it  had  not 
been  for  the  consideration  of  26  guineas,  it  is 
a  kindred  case  to  that  of  one  man  at  the  request 
of  anotiier  applring  for  shares,  and  creating  an 
obfigation  tiiererare  on  the  part  of  the  person  on 
witose  bdUkff 'ttie  application  is  made  to  exonerate 


or  indemnify  the  person  who  made  the  application. 
It  was  said,  however,  that  although  the  principles 
I  have  laid  down  hold  good  where  there  is  an  im- 
plied engagement,  they  do  not  wply  where  there 
IS  an  express  engagement.  Ana  it  was  argued 
that  the  written  receipt  which  was  given  for  the 
25  gnineaa  proves  that  for  the  oonsideratum  of  25 
guineas  Hemtwing  undertook  all  the  responsibility 
attached  to  the  application  for  the  shares.  I  think 
that  this  orgnment  is  sufficiently  disposed  of  by 
the  terms  of  the  receipt.  [His  Hgnous  read  tlte 
reoMpt.]  Now  one  must  look  at  the  surrounding 
circuinstaiiees.  Is  it  in  the  slightest  degree  pro- 
bable, can  it  even  be  possible,  that,  foolish  as  the 
condnot  of  this  man  was,  he  could  intend  fbr 
25  guineas  to  t^e  upon  himself  the  liabilities  <A 
250  shares,  which  extended  to  2500L P  That  lam 
perfectly  clear  was  never  understood  by  either  of 
the  parties  to  be  the  obligaticm  he  took  upon  him- 
self, and  I  think  the  receipt  taken  shows  that  he 
did  not  undertake  the  responsibility  of  holding 
these  shares,  but  that  it  was  simply  a  remonen- 
tk>n  for  making  the  application.  It  ia  vwy  like 
the  case  I  pot  during  the  argument — one  man  says 
to  another,  "  I  want  certain  property,  bat  I  cannot 
go  to  bid  for  it  mys^.  You  bid  for  me,  and  I 
will  give  you  20  or  25  guineas  fior  your  troaUei." 
The  man  goes  and  bids,  and  purchases  the 
property,  and  afterwards  tries  ta  haU  it  in 
nis  own  name,  which,  of  course  he  cannot  do. 
On  the  whole,  therefore^  I  think  it  ia  plain  from 
th»  evidence  on  both  ndes,  as  wdl  as  finm  the 
distinct  admiaaiom  of  Maddick  hims^,  that  tins 
was  a  transaotian  entered  into  at  his  request,  and 
solely  for  his  own  benefit ;  that  Hemming  was  not 
in  any  sense  to  fasve  a  beneficial  interest  in  the 
shares;  and  that  tJbe whole  beneficial  interest  in 
the  diares  was  to  be  retained  by  Maddick.  K  the 
shares  had  turned  out  valuable,  Maddick  would 
have  had  the  advantage ;  and  as  they  have  tamed 
out  valueless,  he  moat  suffer  the  oonsequenoea.  I 
am  therefore  of  opinion  that  Maddick  is  boond  to 
indemnify  Hemmmg  agunst  the  liability  whioh  ho 
has  incurred  in  taking  these  shares.  There  is  one 
other  pdnt  which  I  most  observe.  It  appear* 
that  Hemming,  whose  name  was  on  the  registar, 
became  '.bankrupt,  and  there  was  no  snmeieat 
estate  to  payaaytbing  more  than  had  been  already 
paid.  The  official  liquidator,  desiring  to  be  plaoed . 
in  the  same  situation  as  if  Maddick  had  used 
his  own  name,  has  obtained  leave  to  use  tiie 
name  of  Hraoming  or  of  Henuning's  tmstea- 
for  the  porpose  of  enforcing  this  liwility  npoo. 
Maddick.  When  this  case  came  before  me  on  a 
previous  Qcoasioa  (see  L.  Bep.  9  Eq.  175)  I  ex- 
presaed  an  adverse  opinion  as  to  the  right  of  the 
officii^  liquidator  to  do  that.  I  am  by  no  means 
satisfied  now  that  it  is  the  right  course;  but  I 
am  satisfied  that  the  remedy  of  Maddick  woold 
have  been  a  motion  to  stay  all  proceedings  in 
the  cause,  or  something  of  that  kind.  Aa  the 
matter  now  stands,  I  am  afraid  I  can  only  look  at 
it  as  Hemming,  or  Henuning's  trustee,  on  one 
side,  and  Maddidc  on  the  other.  I  am  of  opinion 
that  Maddick  is  bound  to  give  an  indemnity ;  and 
on  the  whole,  considering  me  way  in  which  he  has 
endeavoured  to  evade  his  liability,  I  think  he  must 
pay  costs. 
Solicitors:  LtnJcUUer  and  Co.;  Alfred  Cox. 
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V.CBACOVS  COVBT. 

Beport«d  b;  the  Hoa.  Bobbkt  Butlu  and  T.  H.  CtaMK, 
Esq.,  Baniaten^it-lAW. 

Tuetday,  Nov.  7. 
Dawson  v.  Robinson. 
Agreement  to  pay  annuity — Whether  perpetual. 
By  a  tnarriage  settlement,  property  of  the  wife  wa$ 
teiiled  upon  the  ■utuai  trusttfor  the  wife  for  life, 
with  remainder  to  the  htubaiid  for  life,  with  re- 
'inainder  to  the  children  of  the  marriage.    By 
articleg  of  agreement  of  even  date,  which  recited 
the  eettlement,  the  fathw  of  the  husband  agreed  to 
pay  360L  every  year  during  the  life  of  his  son, 
a)id  in  ease  the  wife  should  survive  the  husband, 
"  then  to  continue  the  said  yearly  payment  to  the 
trustees  of  the  said  setUement  for  the  purposes 
thereof." 
Held,  that  this  created  a  liabUityon  the  part  of  the 
father  to  pay  aperpetiud  annuity  ofSwl. ;  and  a 
sum  of  11,0662.  Consols  which  had  been  set  apart 
out  of  the  father's  estate  to  answer  the  annuity, 
was  ordered  (on  the  death  of  the  son  leaving  his 
toife  surviving),  to  be  transferred  to  the  trustee  of 
the  settlement  to  be  held  upon  the  trusts  thereof. 
This  was  a  special  case  to  determine  who  was  en- 
titled to  a  sum  of  11,666{.  Consols,  standing  in 
the  name  of  the  legal  personal  representatiye  of 
Christopher  Holdaworth  Dawaon,  the  elder,  de- 


Bj  hia  will,  dated  the  15th  March  1824,  Chris- 
topher Holdsworth  Dawson,  the  elder,  gaye  all 
his  real  and  personal  estate  to  tmstees  upon  tmsts 
for  conversion,  and  npon  further  trost  after  paj- 
ment  thereout  of  his  debts,  funeral,  and  testamen- 
tary expenses,  to  divide  the  leaidue  equally 
between  such  of  his  children  as  should  be  uving 
at  his  death,  and  the  issue  of  such  of  them  as 
should  have  died  in  his  lifetime,  and  he  appointed 
his  trustees  ezeontors.  The  testator  had  four  chil- 
dren, all  (A  whom  surriyed  him. 

On  the  marriage  of  C.  H.  Dawson,  the  younger 
(one  of  the  testator's  children)  with  Emma  Carter, 
a  settlement  was  executed  dated  the  11th  June 
1849,  whereby  certain  sums  of  money  and  lease- 
bold  premises,  belonging  to  the  intended  wife,  were 
settled  upon  trust  for  her  separate  use  for  her  life, 
with  remainder  to  C.  H.  Dawscm,  the  younger,  for 
life,  with  remainder  npon  certain  trusts  for  the 
children  of  the  marriage. 

Articles  of  agreement  of  even  date  were  also 
executed  between  C.  H.  Dawson  the  elder  and  the 
trustees  of  the  above  settlement,  which,  after  re- 
citing the  settlement,  continued  as  follows : 

And  whenas  the  said  C.  H.  Dawson  the  elder  hath 
•creed  to  make  an  aUowanoe  to  the  nod  C.  H.  Dawson 
the  yonncer  of  3501.  per  annnm;  now,  therefore,  the 
■aid  C.  H.  Dawaon  the  elder  doth  hereby  promiae  and 
agree  with  the  aaid  tnuteee,  their  ezeontors,  adminis- 
trators, and  assigns,  to  pay  yearlv  and  every  year  the 
•nm  of  3501.  dniing  the  natnial  life  of  the  said  C.  H. 
Dawson  the  yomiger ;  and  in  case  the  aaid  Emma  Carter 
should  anrvive  her  said  intended  hnsband,  then  to  oon- 
tinae  the  said  yearly  payment  to  the  tmstees  of  the  said 
settlement  for  the  purposes  thereof. 

The  marriage  was  duly  solemnised,  and  there 
were  issue  thereof  four  children,  all  of  whom  were 
now  infants. 

Payments  in  respect  of  the  said  allowance  of  3502. 
R  year  were  made  by  C.  H.  Dawson  the  elder 
down  to  1859.  In  1865  he  died,  and  questions 
having  arisen  with  reference  to  the  allow- 
ance, a  special  case  was  stated  for  the  opinion 


of  the  Court  of  Chancery:  (see  L.  Bep.  4  £q. 
504.)  It  was  decided  at  first  by  Wood,  V.C, 
that  the  provision  made  by  thu  articles  bws 
pro  tanio  an  ademption  of  the  provision  made  by 
by  the  will  waa  much  greater  the  provision 
the  will;  and  that  as  the  provision  ^ren 
by  the  will  would  be  taken,  and  the  allowance 
would  be  dropped.  On  being  pressed  further  to 
decide  whether  the  allowance  would  terminate 
with  the  death  of  the  survivor  of  C.  H.  Dawaon 
the  younger  and  his  wife,  or  at  some  other  period, 
the  Vioe-Chanoellor  said  that  the  time  for  answer- 
ing that  question  had  not  arrived.  His  ultimate) 
decision  was  given  in  the  following  form:  That 
the  g^  to  C.  H.  Dawson  theyounger  of  a  share  in 
the  residuary  estate  of  C.  M.  Dawson  the  elder 
was  adeemed  j>ro  tanto  by  the  provision  made  by 
C.  H.  Dawson  the  elder  for  his  said  son  and 
his  family  on  his  marriage,  by  the  agp:«ement 
of  the  11th  June  1849 ;  that  provision  should 
be  made  out  of  such  share  of  residue  for  per- 
formance of  the  said  agreement,  by  setting 
apart  by  the  executors  a  aum  in  Consola  suflBdent 
to  produce  3501.  a  year ;  that  C.  H.  Dawson  the 
younger  would  be  entitled  to  the  income  of  the 
sum  BO  set  apart  during  hia  life,  and  should  be 
paid  the  arrears  of  the  annuity  accrued  during  the 
ufe  of  the  testator. 

The  aum  of  11,6661.  was  accordingly  aet  apart 
out  of  the  ahare  of  residue  bequeathed  to  C.  H. 
Dawaon  ihp  younger,  and  waa  inveated  in  the 
name  of  the  1^^  personal  representative  of 
0.  H.  Dawaon  the  elder,  to  anawer  the  annuity, 
and  pa}rmentB  of  the  annuity  were  made  to 
C.  H.  Dawaon  the  younger  untU  his  death,  which 
occurred  on  the  22nd  Sept.  1869.  By  his  will,  dated 
the  11th  Dec.  1868,  0.  H.  Dawson  the  youngs  asp- 
pointed  hia  wife  Emma  Dawson  his  sole  execu- 
trix. The  question  as  to  the  duration  of  the  annuity 
being  now  ripe  for  decision,  a  second  special  case 
was  stated  for  the  opinion  of  the  court.  Emma 
Dawson  contended  that  the  annuity  would  cease 

Xn  her  own  death  ;  and  that  if  she  releaaed  her 
interest,  the  said  sum  of  11,6661.  Consols  would 
fall  into  the  testator's  reiiidue,  and  be  payable  to 
her  as  part  of  the  share  of  that  residue  bequeathed 
to  her  nusbaud  by  his  father's  will.  It  was  con- 
tended on  the  other  hand,  on  behalf  of  the  infant 
children  of  the  marriage,  that  under  the  articles  of 
agreement  of  the  11th  June  1849,  the  said  sum  of 
Consols  was  subject  to  the  trusts  of  the  settlement, 
and  accordingly  was  payable  to  the  surviving 
trustee. 

WiUcock,  Q.C.  and  Lindley  for  the  widow. — ^This 
is  not  a  question  arising  under  a  will.  It  is  really 
a  question  whether  an  action  at  law  for  this  sum 
could  have  been  maintained  on  jthe  death  of  the 
son  by  the  trustee  of  the  settlement  against  the 
father.  Looking  at  the  circumstances  under  which 
the  marriage  articles  were  executed,  the  court  can- 
not say  that  the  &ther  ever  intended  to  create 
such  a  liability.  They  referred  to  Blewitt  v. 
BoberU  (Cr.  &  Ph.  274) ;  Kerr  t.  Middlesex  Hos- 
pital (2  D.  M.  &  G.  576). 

Fry,  Q.C.  and  Ingle  Joyce  for  the  surviving 
trustee  of  the  settlement. 

Amphlett,  Q.C.  and  Streeten  for  the  legal  personal 
representetive  of  C.  H.  Dawson  the  elder. 

Bristowe,  Q.C.  and  Madean  for  the  infant 
children  of  the  marria^. — It  is  clear  npon  the  con- 
struction of  the  marriage  articles  that  this  provi- 
sion was  intended  to  be  a  perpetual  annuity.  There 
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is  nothing  to  confine  the  meaning  of  the  words 
"for  the  purposes  of  the  settlement."  If  the  cases 
hare  any  appticntiou,  then  we  sar  that  the  authority 
of  Blev:itt  V.  Roberts  has  been  shaken  by  Hedges  v. 
Hat-pur  (3  De  G.  k  J.  129),  and  that  the  present 
case  is  really  governed  by  the  class  of  cases  repre- 
sented by  Stokes  v.  Heron  (12  CI.  &  Fin.  161),  and 
Bent  V.  CuUen  (L.  R.  6  Ch.  235). 

WiUeoek,  Q.C.  in  reply. 

The  Yicb-Chancbllok  said  that  it  was  clear 
from  the  decided  cases  that  a  gift  of  an  annuity 
simply  was  a  gift  for  life  only,  but  that  the  wordis 
iisea  might  cause  the  gift  to  be  construed  in  a  more 
extensive  sense.  In  the  present  instance,  however, 
he  could  derive  no  assistance  from  the  cases,  for 
his  decision  must  go  upon  the  docnments  them- 
selves, from  the  woras  of^  which  he  could  not  depart. 
The  circumstances  were  these :  A  marriage  was 
abont  to  take  place,  and  the  &ther  of  the  intended 
husband  desired  to  add  to  the  settlement.  He  did 
so  by  an  instrument  which  recited  the  deed  dl 
settlement;  that  instrument,  therefore,  must  be 
read  as  if  every  word  of  the  settlement  had  been 
repeated  in  it.  The  father  then  contracted  with 
the  trustees  to  do  a  certain  thin^.  What  that 
thing  was,  constituted  the  c[uestion  m  the  present 
case.  The  father  had  previously  made  his  will,  by 
which  one-fourth  of  his  property  was  to  go  to  this 
son.  He  was  now  anxious  to  make  him  an  allow- 
ance, and  he  contracted  to  pay  the  sum  of  3502. 
every  vear  daring  the  life  of  the  son ;  and  after  the 
son's  death  he  agpreed,  in  a  certain  event,  "  to  con- 
tinue the  said  yearly  payment  to  the  trustees  of  the 
said  settlement  for  the  piirp<Mes  thereof."  There 
oonld  be  no  possible  construction  placed  upon  those 
words,  but  that  the  father  intended  to  settle  the 
annuity  of  350J.,  after  his  son's  death,  in  the  same 
way  as  the  income  of  the  wife's  property  had  been 
settled  by  the  previous  deed  of  settlement.  The 
words  of  the  contract  were  perfectly  clecu*,  and 
unless  he  could  say  that  there  were  some  other 
purposes  to  which  this  money  was  devoted,  he 
comd  not  refuse  the  application  of  the  trustee.  ISar 
was  there  any  doubt  as  to  the  fund ;  the  father's 
estate  had  been  fixed  with  a  liabUity  to  provide  the 
sum  of  11,6661.  Consols ;  that  sum  had  been  set 
apart,  and  was  now  standing  in  the  name  of  the 
father's  representative.  The  costs  of  all  parties,  as 
between  solicitor  and  client,  must  be  paid  out  of  it, 
and  the  residue  of  the  fund  must  be  transferred  to 
the  trustee  to  hold  upon  the  trusts  of  the  settle- 
ment. 

Solicitors:  B.  and  W.  Smith;  Fiddey ;  Evan*, 
Foster,  and  BtUier. 

Wednesday,  Nov.  8. 
Wabd  v.  Wolvbehampton  Wateewoeks  Compaxy. 

Sption  to  purchase — Non^rformanee  of  condition, 
y  a  deed  exeouted  in  1857,  in  pursuanee  of  a  pre- 
liminary  agreement  and  an  Act  of  Parliament 
eonfirmvng  the  same,  certain  waierworks  and  pro- 
perty were  transferred  hyaanold  company  to  a  new 
company,  upon  certain  terms,  under  which  the 
latter  was  to  pay  to  the  former  a  reni  equal  to 
interest  upon  the  share  capital  of  the  former  at 
S  per  cent.,  with  a  clause  for  reducing  the  rate  of 
interest  to  4|  per  cent,  in  certain  events.  The  deed 
contained  a  proviso  that,  if  the  transferees  desirous 
tf  becoming  absdhUe  oumers  of  the  works  "  should, 
on  or  before  any  25th  day  of  Dec.,  after  having 


given  to  the  old  company  six  calendtur  months' 
previous  notice  of  thew  desire  to  avail  tkemeeibies 
of  the  option  thereby  given,  pay  unto  the  M  com- 
pany" the  amount  of  their  share  capital,  the 
parly  making  such  payment  should  thereupon 
become  entitled  to  the  works  freed  from  the  rent 
thereby  reserved.  Notice  to  purchase  was  given  in 
due  course,  but  the  money  was  not  paid  at  the  Hme 
specified  in  the  notice. 
Held,  thai  tJie  right  to  purchase  had  not  been  lort  by 

the  non-payment  of  the  money. 
In  1846    the    old   Wolverhampton   Waterworks 
Company  were  incorporated  by  Act  of  Parliament, 
and  by  a  second  Act  iu  1850  further  powers  were 

fiven  to  them.  Under  the  powers  given  by  these 
x:ts  the  old  company  executed  certain  works, 
raised  by  the  creation  of  shares  a  capital  of  46,2462., 
and  incurred  a  mortgage  debt  of  17,3002.  In  1855 
a  second  company  was  incorporated  by  Act  of 
Parliament  under  the  name  of  tbe  Wolverhampton 
Kew  Waterworks  Company ;  and  by  the  same  Act 
the  corporation  of  Wolverhampton  were  em- 
powered to  purchase  the  undertaking  of  the  new 
company,  and  it  was  provided  that  the  new  com- 
pany should  be  bound  to  transfer  their  nndertak- 
mg  to  the  corporation  when  required  to  do  so  by 
them. 

By  an  indenture  dated  the  14th  Feb.  1856,  and 
made  between  the  old  company  and  the  new  com- 
pany, it  was  agreed  that  in  the  event  of  the  agree- 
ment being  confirmed  by  Act  of  Parliament,  the 
old  company  should  make,  and  the  new  company 
should  accept,  a  grant  in  perpetuity  of  the  works 
of  the  old  company  at  a  rent  which  should  be  equal 
to  interest  upon  the  share  capital  of  the  old  com- 
pany at  the  rate  of  5  per  cent.,  or  (in  the  event 
therein  mentioned)  at  the  rate  of  4^  per  cent. ;  and 
the  new  company  was  to  pay  all  interest  npwn  the 
mortgage  debt  of  the  old  company,  and  to  indem- 
nifjr  the  old  company  against  parent  of  the 
capital  of  the  mortgage  debt.  The  indenture  also 
contained  a  clause  by  which  it  was  agreed  that 
the  said  grtaii  should  contain  a  provision  enabling 
the  new  company,  or  (in  the  event  of  a  sale  to  the 
said  corporation  of  Wolverhampton  as  above  men- 
tioned) the  said  corporation  or  their  assigns  on  or 
before  the  end  of  any  year  by  the  payment  bv  them 
to  the  old  company  of  a  sum  equal  to  the  said  share 
capital  of  the  old  company  to  entitle  the  said  new 
company,  or  the  parties  making  such  payment  as 
aforesaid,  to  the  works  and  premises  comprised  in 
the  said  grant,  subject  to  the  said  mortgage  debt 
of  17,3002.  and  interest,  but  freed  and  discharge 
as  from  the  expiration  of  the  year  in  which  such 
payment  shonla  be  made,  from  the  rents  reserved 
oy  the  said  grant  as  aforesaid,  and  from  all  other 
the  covenants  on  the  part  of  the  new  company,  and 
other  the  stipulations  and  provisions  in  restriction 
of  their  absolute  ownership  in  the  said  grant  con- 
tained save  and  except  the  covenants  and  pro- 
visions for  the  indemnity  of  the  old  company 
against  the  said  mortgage  debt  of  17,3001.  ana 
interest. 

By  an  Act  passed  in  1856  the  agreement  of  the 
14th  Feb.  1856  was  sanctioned,  and  the  com- 
panies were  authorised  to  execute  an  indenture  to 
carry  out  the  transfer  more  completely.  Accord- 
ingly an  indenture  was  ezecutea,  dated  the  Ist 
Jan.  1857,  and  made  between  the  old  company  and 
the  new  company.  The  deed  recited  the  ag^ree- 
ment  of  the  14th  Feb.  1856  and  the  Act  of  Parlia- 
ment, and  contained  provisions  carrying  into  effect 
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the  transfer  of  the  trorka  of  the  old  company  to 
the  new  company  upon  the  terms  expressed  in 
the  agreement.  The  clause  in  the  (feed  which 
provided  for  an  absolute  inirchaae  of  the  works  was 
as  follows :  It  was  thereby  declared  and  agreed 
that  if  the  new  company,  or  (in  the  event  of  a  sale 
to  the  said  corporation  of  Wolverhampton  as  af<Hre- 
said)  then,  if  the  said  corporation  beinff  desirous  of 
becoming  the  absolute  and  unrestricted  owners  of 
the  wcerks  and  premises  thereinbefore  expressed 
to  be  thereby  granted  subject  only  to  the  said  de- 
benture debt  of  17,300?.  and  interest,  should,  on  or 
before  any  25th  Deo.,  after  having  given  to  the  old 
company  six  calendar  months'  previous  notice  of 
their  desire  to  avail  themselyes  of  the  option 
thereby  given,  pay  unto  the  old  company  the  sum 
of  46,2462.,  the  said  new  company,  or  the  party 
making  such  payment,  should  thereupon  become 
entitled  to  the  said  works  and  premises,  subject  to 
the  said  debenture  debt  of  17,300i.  and  interest, 
but  freed  and  discharged  as  from  the  day  of  such 
pctymsnt,  if  the  same  should  be  made  on  any  25th 
Dec.,  or  if  on  uiy  other  day,  as  from  the  25tn  Dea 
next  succeeding  such  day  of  payment,  from  the 
rents  thereby  reserved,  and  from  all  other  the 
covenants  on  the  part  of  the  new  oomptuiy,  and 
other  the  stipulations  and  provisions  in  restriction 
of  their  absolute  ownership  in  the  now-stating 
indenture  contained,  save  and  except  the  covenants 
and  provisions  for  the  indemnity  d  the  old  com- 
pany against  the  said  debenture  debt  of  17,3002. ; 
snd  that  on  payment  in  manner  aforesaid  of  such 
sum  as  aforesaid  the  old  company  should,  at 
the  expanse  of  the  new  c«mpany,  do  all  such 
acts  and  things  as  might  be  necessary  for  carrying 
into  complete  effect  that  provision. 

By  an  mdenture  dated  the  2'lth  June  1869,  and 
ma(K  between  the  new  company  and  the  corpora- 
tion of  Wolverhampton,  the  new  company  trans- 
ferred their  undertaking  to  the  corporation. 

On  the  18th  June  1870,  the  corporation  gave 
notice  to  the  old  company  of  their  intention  to 
avail  themselves  of  the  option  of  purchase  given 
to  them  by  the  indenture  of  the  Ist  Jan.  1857,  and 
to  pay  oS  the  share  capital  of  the  old  oompuiy  on 
the  25th  Dec.  1870.  The  corporation,  however, 
did  not  .pay  oS  the  share  capital  at  the  time 
stated  iatue  notioe,  but  continued  to  pay  interest 
thereon.  On  the  15th  June  1871  tne^  gave  a 
•econd  notice  to  the  <dd  company,  stating  their 
intoition  to  pay  off  the  share  capital  on  the  25th 
Deo.  1871. 

The  pluntiff,  on  the  14th  July  1871,  filed  a  bill 
en  behalf  of  himself  and  the  other  sharehoklers  in 
the  old  company,  against  that  company  and  its 
directors,  aueging  that  such  purchase  br  the 
coR>oratk)n  would  be  to  the  pregudioe  of  himself 
and  the  other  shareholders.  The  bill  prayed  for  a 
declaration  that  tbe  right  <tf  purchase  given  to  the 
corporation  by  the  indenture  of  the  1st  Jan.  1857 
of  the  works  and  premises  thereby  gpranted  was 
now  determined,  and  that  the  notioe  of  the  15th 
June  1871  was  of  no  effect.  Ari  injunction  was 
also  prayed  to  restrain  the  old  company  and  the 
directors  thereof  from  Mlling  or  transferring  the 
works  to  the  corporatitsL  The  case  was  heard  on 
demurrer. 

Koty,  Q.  0.  and  /oUt^  for  the  d«mnrrer.— The 
oorpcration,  by  fiuling  to  pay  off  the  share  capital 
at  tite  time  specified  m  their  first  notioe,  have  not 
lost  for  ever  theor  right  to  pay  off  that  capital. 
No  doubt  it  has  been  held  in  cases  wldch  nave 


arisen  between  vendor  and  purchaser,  that  tinder 
a  proviso  for  re-purohasei  the  terms  of  the  proviso 
must  be  strictly  complied  with. 
BamU  T.  iSa&MM,  1  V«ni.  368 ; 
Joy  V.  Birch,  4  CL  *  Fin.  89 : 

Lord  Banelagh  r.  Mtltan,  2  Dr.  ft  Sm.  278 ;  11  L.  T. 
Bap.  N.  S.  i09. 
But  this  is  not  a  question  of  re-purchase  between 
vendor  and  purchaser.  It  is  more  like  the  right 
of  redemption  possessed  by  a  mort^agw,  or  a 
power  of  appointing  real  estate  exerosable  under 
certain  conditions.  If  the  donee  of  the  power 
makes  the  attempt  and  fails,  the  power  la  not 
destroyed:  (To»A«m  v.  Tha  Duke  of  PoriUuid, 
L.  Eep.  5  Ch.  40;  22  li.  T.  Eep.  N.  S.  851.)  But 
even  admitting  that  this  case  must  be  decided  on 
the  principles  applicable  betweoi  vendor  and  pop- 
chaser,  it  is  d^  from  the  terms  of  liie  deed  of 
Ist  Jan.  1857  that  it  was  not  intended  that  tbe 
option  of  purchase  should  be  construed  so  strictly. 
In  Pegg  y.  Wisden  (16  Beav.  239),  where  the  tenns 
of  tbe  contract  were  similar  to  t^e  present  case,  it 
was  held  that  time  was  not  of  the  essence  of  the 
contract. 

Fry,  Q.O.  Mid  Procter,  in  support  of  tbe  bill. — 
The  whole  question  is,  whether  this  clause  is  to  be 
ocmstmed  as  conferring  a  power  of  ledemption,  or 
an  opition  of  purchase.  A  power  of  redempticm 
only  occurs  where  the  relation  of  lender  and 
borrower  «dsts,  and  either  party  may  enforoe 
raoeipt  or  payment  against  the  other.  In  the 
case  of  an  option  of  purchase,  the  party  conceding 
the  option  uas  no  power  of  enforcing  it  aggdnat 
the  other.  The  test  is,  "  the  reciprocity  and  motn- 
eJity  of  the  remedies" :  (1  Fisher  on  Mortgages,  li, 
and  cases  there  cited.)  Now  in  tite  present  case 
the  relation  of  lender  and  borrower  has  nsTer 
existed :  the  relation  of  vendor  and  purchaser  has 
existed.  The  power  of  purchase  is  gone,  the  con- 
ditions of  the  notice  not  havinc  been  fulfilled. 
Davis  V.  Thomas.  1  Boss.  &  H7I.  506 ; 
Brooke  T.aarrod,iT)«0.&,  3.  eZ;  30  L.  T.  Bep.  194 
Farther,  it  is  clear  that  the  proviso  as  to  six 
months'  notice,  which  does  not  occur  in  the  agree- 
ment of  1856,  was  introduced  into  the  deed  of 
1857  for  the  convenience  of  the  shareholders.  But 
no  possible  convenience  could  accrue  from  a  pro- 
vision enabling  notice  to  be  given  de  anno  in  annum 
at  the  end  of  every  or  any  year. 

Kay  in  reply. 

The  VicE-(JHANCELiiOB. — ^The  question  which  I 
have  to  determine  is  one  of  the  narrowest  kind ; 
it  depends  entirely  on  the  conistmction  of  the  deed 
df  1857.  There  is  no  doubt  about  the  law  that  in 
the  case  of  a  sale  of  property  where  a  light  of 
repurchase  is  reserve^  terms  may  be  imposed 
upon  the  exercise  of  that  right,  the  non-perfor- 
mance of  which  will  deprive  the  person  entitled  to 
it  of  any  benefit  from  its  exercise.  Brooke  v. 
Oarrod,  which  was  referred  to  in  the  course  of  the 
argument,  was  an  instance  of  the  same  kind, 
where  a  right  of  pre-emption  was  lost  by  the 
non-performance  of  terms  imposed  by  a  testator's 
wilL  But  that  principle  does  not  aSeot  the 
present  case.  The  transaction  which  is  stated 
clearly  in  the  bill  wiis  of  the  following  aatore: 
There  was  an  old  company,  consisting  of  shaie- 
holdra«,  which  had  inourred  a  mortgage  debt  of 
17,300i.,  and  was  possessed  ot  wmiks  md  other 
property.  An  agreement  was  entered  into  fbr  the 
transfer  of  this  property  to  the  new  oampKoj  upon 
certain  terms.  The  new  omnpoBy  oontraoted  to 
take  the  property  and  to  pay  the  mortgage  dd»t. 
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and  also  to  pmr  interest  upon  the  shares  of  the  old 
company  at  the  rate  of  5  per  cent.,  with  a  proviso 
for  tne  reduction  in  certain  events  of  the  rate  of 
interest  to  4|  per  cent.  This  agreemant  was  quite 
consistent  with  the  ciroomstances  of  the  case. 
The  shareholders  of  the  old  company  were  to 
cease  to  have  connection  with  the  works,  and 
they  were  to  be  protected  from  all  loss.  The 
agreement  was  objected  to  by  no  shareholder, 
and  th^  had  no  caose  wnatever  to  com- 
plain.  An  Act  of  Parliament  was  passed  to 
ri^ify  the  agreement,  and  the  whole  transac- 
tion was  carried  into  effect  by  the  deed  of  Ist 
Jan.  1857,  which  contains  the  following  daose. 
[His  Honour  read  the  clause  giving  the  option  to 
porohase  above  set  out.]  Kow,  can  I  insert  into 
that  clause  a  proviso  that  if  six  months'  notice  be 
given,  and  failure  b  made  in  payment  at  the  expi- 
ration of  the  notice,  the  right  of  purchase  is 
destroyed?  I  cannot  make  any  such  insertion. 
The  deed  of  1857  must  be  construed  by  the  light 
of  the  agreement  of  1856  and  the  Act  of  1856, 
which  ai«  recited  in  it ;  and  reading  these  together 
the  constmotion  of  the  deed  is  clear.  I  should, 
however,  he  sorrv  to  dedde  this  question  upon  the 
effect  of  words,  if  I  thought  the  words  were  incon- 
sistent with  the  intention  of  the  parties.  But  I 
cannot  say  that  the  words  were  inconsistent  with 
the  intention.  I  can  see  no  hardshrp  to  the  share- 
holders in  the  continued  existence  of  this  power  of 
paying  oB  the  share  capital.  The  same  power 
exists  of  paying  off  those  who  hold  stock  in  the 
public  funds,  but  that  power  does  not  create  amr 
difficulty  in  the  sale  c^  the  stock.  The  case  macfe 
by  the  bill  does  not  go  beyond  a  vague  allegation 
that  the  transaction  will  prejudice  the  plaintiS; 
but  I  cannot  see  that  anytning  will  happen  which 
ma  not  contemplated  in  the  agreement,  and  I  am 
of  opinion  that  the  argument  from  inconvenience 
has  no  place  in  the  present  case.  Tha«  was  no 
ground  for  the  institution  of  the  suit,  and  the 
oemorrer  must  be  allowed  with  costs. 

SoUoitora:  Sharp  and  UUithomei  Bower  and 
Cotton. 

V.C.  WZCKBSB*  COVST. 

Beportad  br  Eswuu>  Woislow,  £•«.,  Burtet«i-at-I«w. 

Friday,  May  26. 

Me  Owss's  Tbusts. 

WiU — Oonttruclion — 0^  to  M.  and  her  diMren — 

ImpUed  life  ettate  in  the  mother. 
A  teetairix  gave  14002.  to  her  trutteee  xipon  truet  to 
pay  the  interett  thereof  to  M.  for  life,  and  after 
her  deeeaee  to  hold  the  tame  and  the  income  thereof 
npon  inut  for  »ueh  of  her  children  {exelitaioe  of 
her  two  eldest  tone)  vho  ehotdd  lurvive  her  and 
»Uain  the  aga  of  hceniy-otte.  He  aleo  gave  15001. 
to  eoA  of  hie  two  elaeet  tone,  and  the  residue  to 
21.  and  tueh  of  her  eMldreti  (indudvng  the  two 
Me$l  mm*)  who  ehovid  attain  the  age  of  twenty- 
one. 
Held:  that  M.  imu  eniilled  to  a  life  eetate  in  the 

reeidue. 
Thb  qaestion  in  tins  case  was  one  of  constrnotion. 
Mary  Owen,  by  her  will  dated  the  2lBt  Aug.  1863, 
after  orecting  payment  of  her  debts,  funeral  and 
testamentary  expenses,  and  giving  certain  pecu- 
niary legacies,  gpive  14001.  to  her  trustees,  upon 
-trostt  to  invest  the  same  and  pay  the  interest 
theteof  to  her  adopted  child  Margaret  Hewett  for 


life,  fbr  her  separate  use,  and  from  and  after  her 
decease  upon  trust  to  hold  the  same,  and  the  annual, 
income  thereof,  in  trust  for  such  of  her  children 
(exclusive  of  her  two    ddeet    sons,  thereinafter 
named  and  provided  for)  as  should  survive  her, 
and  who   should  then  have  attained  or  should 
afterwards  live  to  attain  the  age  of  twenty-one 
years,  whether  sons  or  daughters,  in  equal  shares 
and  proportions,  for  their  respective  own  absolute 
use.    And  she  bequeathed  to  the  two  elder  chil- 
dren of  the  said  Maivaret   Hewitt  the  sum  of 
1500?.  each  when  and  u  they  should  respectively 
attain  the  age  of  twenlj-'five  years ;  but  if  both  or 
either  of  them  should  cue  under  that  age,  then  she 
gave  the  said  legacy  or  legacies  of  him  or  them  so 
dying  under  that  age,  and  the  unapplied  inoome 
thereof  (under  the  provisions  for  such  purpose 
thereinafter  contained)    unto  all   and   every  the 
other  children  of  the  said  Margaret  Hewitt  (in* 
eluding   the  survivor    of    the  two    eldest    sons, 
provided  such    survivor  should  attain    the    age 
next  thereiuafter  mentioned)    as  should  live  to 
attain    the    age    of  twentr-one    years,  in    equal 
shares    and  proportions,   for   their   own   respec- 
tive absolute  use ;    and,  after  declaring  that  all 
legacies  given  by  her  said  will  in  all  cases  where 
the  sevmJ  legatees  should  at  the  time  of  her 
decease  have  attained  twenty-one  (except  the  said 
legacies  to  the  two  elder  children  of  Margaret 
Hewett)  should  be  paid  at  the  expiration  of  six 
calendar  months  after  her  decease,  and  that  oil 
legacies  and  shares  of  her  residuary  estate  given 
to  any  married  woman  should  be  paid  to  her  to 
her  separate  use,   "and  as  to  aU  the  rest  and 
residue  of  her  estate  and  effects  whatsoever  and 
wheresoever,  whether  of  a  real  or  personal  nature, 
that  she  might  die  possessed  of  or  be  otherwise 
entitled  to,  either  in  possession,  remainder,  rever- 
sion, or  expectancy,  she  gave,  devised,  and  be- 
queathed the  same  to  the  said  Margaret  Hewett, 
and  all  and  every  such  of  her  children  as  should 
live  to  attain  the  age  of  twenty-one  yeura,  induding^ 
her  two  eldest  sons,  in  equal  shares  and  propor- 
tions, for  their  respective  own  absolute  use  and 
benefit ;"  and  she  declared  that  until  the  vesting 
of  the  respective  iM^es  or  shares  in  residue  given 
by  her  will,  and  during  the  minority  or  minori- 
ties of  any  of  the  several  legatees,  as  the  case 
mij^t  be,  uer  trustees  and  executors  might  apply 
the  annual  income  cf  such  legacies  or  shares  in 
residoe  to  which  any  legatee  might  be  presump- 
tively entitled,  and  might  be  under  twenty-one, 
for  his,  her,  or  their  benefit  and  edocoticHi,  and 
might  advance  a  port,  not  exceeding  one-third,  for 
his,  her,  or  tJieir  preferment  or  establishment  in 
the  world  or  otherwise,  and  accumulate  the  residue 
for  the  benefit  of  the  legatee  or  lM;atee3  who  should 
become   entitled   to  the  fund  mmi  the  inoome 
whereof  such  accumulations  should  have  respec- 
tively i»x)ceeded. 

The  testatrix  died  in  Sept.  1869.  Alter  her 
death  the  trustees  paid  her  reeidoaiy  estate,  which 
amounted  to  23,0001.,  into  court  under  the  Trustee 
Act. 

Mary  Hewett  had  eight  children,  all  living,  and 
infants. 

The  question  was  whether  Mory  Hewett  was  or 
was  not  entitled  to  a  life  interest  m  the  residuary 
estate,  and  she  had  presented  this  petition  prajring 
that  she  might  be  declared  tenant  for  life  of  the 
fund,  or  that  one-ninth  sluure  of  it  might  be  paid 
to  her. 
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Griffiih  SniUh  for  the  petitioner,  submitted  that 
ehe  was  entitled  to  the  income  for  life.    Althoaeh 
the  bngnage  of  the  will,  taken  liten^ly,  would 
seem  to  imply  that  she  was  to  take  a  slmre  only, 
still  such  a  construction  was  inconsistent  with  the 
apparent  intention'  of  the  testatrix.    In  construing 
a  will  of  this  description  the  court  would  only  be 
acting  in  accordance  with  the  modern  authorities, 
if  it  gave  a  Ufe  estate   to   the   mother  with  re- 
mainder to  the  children.    He  cited : 
J^frey  t.  Honywood,  4  Mad.  398 ; 
Mone  T.  Mone,  2  Sim.  485 ; 
Avdley  V.  Horn,  26  B«aT.  195; 
Ward  T.  Or<y,  26  B«aT.  485 1 

Armstrong  r.  Armttrong,  L.  Bep.  7  Eq.  518  ;  20  L.  T. 
Bep.  N.  8.  776. 

Chittif,  for  children  of  Margaret  Hewett,  con- 
tended that  the  intention  could  be  gathered  from  the 
will,  of  giving  the  petitioner  a  life  interest  in  the 
residue,  and  m  the  absence  of  such  indication  the 
court  could  not  make  the  order  asked.  He  cited : 
Whilbread  t.  Lord  St.  John,  18  Ves.  152. 

The  ViCE-CHAKCBLLoa.^ — I  consider  that  the  gift 
of  the  14001.  to  the  younger  children  to  the  ex- 
clusion of  the  two  elder  sons,  who  are  included  in 
the  gift  of  the  residue,  and  the  reference  to  this  in 
the  Tatter  gift,  will  justify  me  in  holding  that  the 
mother  takes  a  life  interest  in  the  residue.  I 
believe  that,  in  taking  this  view,  I  am  deciding  in 
accordance  with  the  intention  of  the  testatrix,  and 
I  am  svire  that  such  a  construction  is  most  for  the 
benefit  of  the  legatees.  There  must  be  a  declara- 
tion accordingly. 

Solicitor  for  the  petitioner.  Hunt. 

Solicitor  for  the  respondents,  B.  Hunt, 


(irommon  l^atn  Courts. 


Wednetday,  Nov.  8. 

Hnx  V.  Hill. 

Pradiee —  Traverging  note — Service — Appem-mue 

enttred  by  plaintiff  for  defendant — Order. 
Wliere  appearance  has  been  entered  hy  the  plaintiff 

for  the  defendant,  leave  wiU  be  granted  for  tervice 

of  a  traversing  note  upon  the  defendant. 
This  was  a  motion  on  behalf  of  the  plaintiff  in  the 
above  suit  for  leave  to  serve  the  defendant,  Sarah 
Hill,  with  a  oopy  of  a  traversing  note  which  had 
been  filed  against  her. 

The  bill  was  filed  in  Feb.  1871.  The  plaintiff 
had,  pursuant  to  an  order  dited  17th  June  1871, 
entered  an  appearance  for  the  defendant,  and  on 
the  10th  July  1871  she  was  served  with  an  office 
copy  of  the  interrogatories  ;  but  no  answer  had 
been  put  in.    The  plaintiff  now  moved  as  above. 

Speed,  in  support  of  the  motion,  said  that  the 
general  orders  on  the  subject,  viz.,  Ord.  XIII.,  r.  6, 
and  Ord.  III.,  rr.  4  and  6,  made  no  provision  for  the 
service  of  a  traversing  note  where  appearance  had 
been  entered  by  the  plaintiff  for  the  defendant.  It 
was  necessary,  therefore,  to  come  to  the  court.  A 
similar  order  to  the  one  asked  had  been  made  in 
Eorloeh  v.  Wilson  (12  Beav.  546). 

The  Vice-Chancelloh  gave  the  required  per- 
mission. 

Solicitors :  Merriman  and  Pike. 


COmtT  OF  QTTEEVS  BEVCK. 

BepOTted  br  3-  Shobtt,  H.  W.  KoKbuab,  and  J.  P. 
Abfikill,  Esqn.,  BuTi*tan-«t-I«w. 

May  30,  June  9  and  24. 
Iodides  and  AKOTHEa  v.  The  Pacific  Fibk  and 

MaBIKE  LtSCJlAKCK  COHFAKY. 

Marine  Insurance — Policy  on  goods  on  ship  or  ship 
to  be  dedared — Mistake  in  skip's  name — InnocetU 
nUsrepreseTitation — Underwriter's  slip — Evidence 
— 30  Ftct.  c.  23,  M.  7,  9. 

Tlie  contract  of  an  underwriter  who  eubsa-ibes  a 
policy  on  goods  by  ship  or  ships  to  be  declared  is, 
that  he  will  insure  any  goods  of  the  description 
specified,  which  maif  be  shipped  on  any  vessel 
anHoering  the  description,  if  any  there  6e,  in  tlie 
policy,  on  the  voyages  specified  in  tlie  policy,  to 
which  the  assurei  elects  to  apply  the  policy  ;  the 
object  of  the  declaration  {and  it  need  do  no  more) 
is  to  identify  Hie  particular  adventure  to  which  tlie 
assured  eleAs  to  apply  the  policy. 

If  tlie  description  in  a  policy  oil  «  particular  ship 
designates  the  subject  with  sufficient  certainty,  or 
suggests  the  means  of  doing  U,  a  mistake  of  tlie 
natne  of  the  ship  or  of  other  paiiiculars,  wUl  not 
defeat  the  contract,  and  where  it  can  be  proved 
that  it  was  a  clear  mistake,  and  the  underwriiev 
cannot  be  prytidiced,  it  is  of  no  consequence. 

If  a  representoUwn  is  made  to  an  underwriter,  how- 
ever nonestly  and  innocently,  thai  a  ship  ie  a  new 
ship,  when,  in  fact  she  is  an  old  ship,  and  the 
uiiderwriter  subscribes  apolicy  on  goods  on  board  of 
lier  in  favour  of  a  person  inaJeing  such  representa- 
tion, thepolicy  is  tlCereby  vitiated,  for  tlie  age  of  the 
vessel  is  material  in  considering  the  premium. 

An  underwriter's  slip  is  a  contract  for  marine  in- 
ranee,  and  is  not  a  policy,  btU  by  30  Viet.  e.  23, 
««.  7,9,  it  i«  not  vcdtd,  that  is,  not  et\foreeahle  at 
law  or  iM  equity ;  but  it  may  be  given  in  evidence, 
wherever  it  is,  tlwugh  not  valid,  material. 

The  plaintiffs,  in  pursuatice  of  instrnctione  fntm 
Messrs.  0.,  of  Hamburg,  had  entered  into  apolicy 
to  cover  hides  on  ship  or  ships  to  be  declared. 
This  policy  was  subscribed  by  the  Progress  In- 
suranee  Vompany,  which  had  failed,  and  teas 
being  wound-up.  Interests  had  been  declared  on 
this  policy,  so  that  there  only  remained  open  the 
sum,  0/1211.  The  plaintiff's  received  instructions 
from  Messrs.  0.,  to  declare  on  this  policy  to  cover 
hides  shipped  on  the  Socrates,  Captain  Jetm 
Card,  from  a  poH  in  the  Brazils  to  Hamburg. 
L.,  plaintiffs'  clerk,  ice}i<  to  the  defendants'  office, 
ana  ashed  D.,  the  defendants'  manager,  if  he 
wotdd  re-insure  the  portion  of  the  risk  covert  by 
the  polieu  of  the  Progress  Insurance  Company, 
vit.,  1211.  L.  had  not  the  letter  of  instructions 
tvith  him,  hui  D.  looked  at  the  Veritas  register, 
and  saw  th«re  the  Socrate,  Captain  Jean  CmrA, 
an  old  French  vessel,  and  next  to  it  the  Socrates, 
Captain  C.  J.  Alhertson,  and  asked  L.  tf  the 
Socrates  was  the  ship  ;  L.  replied  that  he  (houcM 
to.  D.  thereupon  initialed  a  slip  and  a  poU^ 
was  issued  for  121L,  and  at  the  same  premtstm. 
3%«  goods  were  reaUv  shipped  on  board  ike 
Socrate,  and  were  totally  Ion. 

Held,  that  at  tlie  defendants  were  in  no  wot/  botmi  lP 
accept  this  volicy,  the  mittake  and  mwi  uyi  iii«i«<W 
tion  ottotM  name  of  the  $kip  vku  mek  (M  itff 
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polietj  was  thereby  vitiated,  a>id  tluU  the  de/en- 
damtt  were  not  liable  in  reepect  of  the  poliey. 
After  the  policy  for  121J.  liad  been  tubtcribed  by  the 
defendantt,they,  in  pursuance  of  instructions  from 
Messrs.  K.,  of  Hamburg,  openid  a  further  poliey 
on  hides,  on  ship  or  ships  to  be  declared  for  6000?.  ; 
the  slip  was  signed,  but  tlie  policy  had  not  yet 
been  prepared.      TIte  plaintiff  being  ordered  by 
Messrs.  K.  to  declare  on  hides  to  the  value  of  27001. 
coming  by  the  Socrates  from  Brazil  to  Hamburg 
and  others  by  otlter  ships,  one  of  the  plaintiffs 
went  to  the  defendants'  office  atui  took  the  slip  for 
50001.,  and  wrote  out  a  slip  for  a  policy  on  ^55{. 
on  hides  per  Socrates,  and  another  slip  for  25001. 
for  hides  on  another  vessel,  saying  to  the  defen- 
dants' elerJc,  that  instead  of  drawing-wp  an  open 
poliey  for  50001.,   and  then  declaring  on  it  for 
49552.,  which  would  leave  so  small  a  balance  as 
45/.,  U  would  be  more  convenient  for  all  pa)iies 
to  have  two  ship  policies.    The  clerk  assented  and 
initialed  the   two  slips,  and  policies  were  dtdy 
issued  in  accordance  with  the  slips.    The  hides 
were  reaUy  on  board  the  Socrato,  and  were  after- 
wards  totally  lost : 
HM,  thai  as  the  defendants  were  hound  in  accord- 
ance with  the  slip  for  6000L  to  issue  a  poliey  on 
any  ship  selected  by  the  plaintiffs,  and  as  know- 
ledge of  facts  as  to  the  risk  under  that  poliey,  if 
issued,  would  not  have  been  material  to  them,  ana 
as  the  poliey  for  24552.  was  a  poliey  substituted 
for  tlie  other,  the  mistake  in  the  ship's  name  was 
immaterial,  and  the  defendants  were  liable. 
Dkclasation.     First  count,  that  a  contract  was 
made  by  and  between  the  plaintiffs  and  the  defen- 
dants by  a  certain  policy  of  insurance,  purporting 
thereby,  and  containing  therein,  that  the  defen- 
dants held  insured  the  plaintiflfs,  as  well  in  their 
own  as  that  of  the  name  or  names  of  those  to 
whomsoever  they  might  appertain,  and  whether 
lost  or  not  lost,  m  the  sum  of  30002.,  in  hides  as 
might   be    declared  valued  at  invoice  cost,  and 
12r  10«.  per  cent,  additional,  free  from  particular 
average,  unless  the  ship  should  be  stranaed,  sunk, 
or  burnt,  under  5  per  cent,  on  the  whole  interest 
Wrt  of  60002.,  from  any  ports  or  places  in  the 
Brazils,  to  any  port  of  call  and  for  discharge  ia 
the   United    Kingdom    (and — or)    the    contment 
of  Europe  between  Havre  and  Hamburg,  both 
inclusive,    and    continuing    the    risk     from    the 
United    Kingdom    or    Havre,    by    steamer,    to 
Hamburg,   on    board   the   good    ship   or  ships, 
whereof,    &c.  .  .  .    And  the   plaintins  say  that 
afterwards  interests   on  hides  were  declared  to 
the    defendants,     and    accepted    by    them     as 
interests    to    be    covered    by    the    said    policy, 
which  interests  were,    by   the  said  declarations, 
valued  for  the  purposes  of  the  said  politnr,  and 
their  aggregate  said  Talues  amount  to  60002.,  and 
amongst  them  the  following  interest  valued  as 
aforesaid  at  2452.  was  declared — that  is  to  say, 
2600  dry  salted  hides,  part  of  the  value  of  which 
was  declared  to  be  covered  by  the  said  policy,  such 
part  being  the  said  sum  of  2452.,  though  the  said 
hides  were  by    the  said  declaration   collectively 
valued  for  the  purposes  of  the  said  policy  at  27002., 
the  said  sum  of  2452.  being  by  the  said  declaration 
declared  to  be  part  of  the  60002.  to  be  covered  by 
the  said  policy,  and  it  was  declared  that  the  said 
hides  were  insured  by  a  certain  vessel  called,  to 
wit,  the  Socrates,  on    one  of  the   said   voyages 
covered  by  the  said  policy  as  in  the  declaration 
described,  and  the  said  declaration  was  indorsed 


on  the  said  policy,  and  assented  to  by  the  defen* 
dents,  and  all  thmgs  were  done  and  happened,  and 
all  times  elapsed,  «c.  .  .  .  and  the  plaintifTs  say 
that  the  said  ship  with  the  said  hides  on  board 
thereof,  started  and  proceeded  on  the  said  voyage, 
and  during  the  said  voyage,  and  during  the  con- 
tinuance of  the  risk  covered  by  the  said  policy,  the 
bides  were  wholly  lost  by  the  perils  insured  against, 
and  the  plaintins  say  that  certain  persons,  called 
Messi-s.  Kalkman,  at  the  time  of  the  said  loss  were 
interested  in  the  said  hides  in  respect,  &c.,  and 
all  things  were  done  and  happened  to  entitle  the 
plaintiffs  to  have  the  defendants  pay  them  the 
said  sum  of  24-52.,  yet  the  defendants  did  not  pay 
the  same,  nor  did  they  otherwise  indemnify  to 
the  plaintiffs  against  the  said  loss  to  the  extent  of 
2452.  or  any  part  thereof. 

Second  Count :  That  a  contract  was  made  by 
and  between  the  plaintiffs  and  defendants  by  a 
certain  policy  of  insurance,  pm-porting  thereby,  and 
containing  therein,  that  the  defendants  held  insured 
the  plaintffs,  as  well  as  their  own,  as  that  of  the 
name  or  names  of  those  to  whomsoever  the  same 
might  appertain,  and  whether  lost  or  not  lost  in 
the  sum  of  24552.  on  hides  valued  at  27002.  .... 
trova  Ceara  to  Hamburg  on  board  the  good  ship 
Socrates,  wherof  was  master,  or  whosoever 

else  should  be  master,  beginning  the  adventure,  &c., 
and  the  plaintiffs  say  that  all  things  were  done, 
&c.,  and  that  the  said  ship  with  the  said  hides  on 
board  thereof  started  and  proceeded  on  the  said 
voyage,  and  during  the  said  voyage,  and  dniing 
the  continuance  of  the  risk  covered  by  the  said 
policy,  the  said  hides  were  wholly  lost  by  the  perils 
insured  against,  and  the  plaintiffs  say  that  certain 
persons  called  jlllessrs.  Kalkman  before  and  at  the 
time  of  the  said  loss  were  interested  in  the  said 
hides  to  the  full  value,  &c.  .  .  .  and  all  things  hap- 
pened, &c.  .  .  .  Yet  the  defendants  did  not  pay  the 
same,  nor  did  they  otherwise  indemnify  the  plain- 
tiffs against  the  said^  loss  to  the  extent  of  the  said 
sum  ot  24552.  or  any  part  thereof. 

Third  Count :  That  a  contract  was  made  by  and 
between  the  plaintiffs  and  the  defendants  by  a 
certain  policy  of  insurance,  purporting  thereby, 
and  containing  therein,  that  the  defendants  held 
insured  the  plaintiffs  as  well  in  their  own  as  that 
of  the  name  or  names  of  those  to  whomsoever  the 
same  might' appertain,  and  whether  lost  or  not 
lost,  in  the  sum  of  23542.,  on  hides  valued  at  in- 
voice charges,  and  122.  10«.  per  cent,  additional, 
in  conjunction  with  policies  for  35002.,  dated  14th 
Oct.  1868,  warranted  to  sail  after  1st  July  1869, 
from  any  ports  and  places  in  the  Brazils  to  a  port 
or  ports  of  call,  and  for  discharge  in  the  United 
Kingdon,  or  on  the  continent  of  Europe  between 
Havre  and  Hamburg,  both  inclusive,  on  board 
the  goods  ship  '^,''  whereof  was  master,  or  who- 
ever else  should  or  might  be  master,  beginning 
the  adventure,  &o.,  and  the  plaintiffs  say  that 
afterwards  interest  on  hides  to  the  value  and 
amount  of  52502.  were  declared  to  the  defendante, 
and  accepted  by  them  as  interests  to  be  covered 
by  the  said  last  recited  policy,  and  by  the  said 
policies  for  35002.,  dated  14th  Oct.  1868,  and 
amongst  them  the  following,  that  ia  to  say  :  1400 
dry  suted  hides,  and  it  was  by  the  said  declaration 
declared  that  the  said  hides  were  insured  by  a 
certain  vessel  called,  to  wit,  the  Socrates,  on  one 
of  the  said  voyages  covered  by  the  said  last  men- 
tioned policy,  which  voyage  was  in  the  said  decla- 
ration  described,   and  the  said  declaration  was 
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indorsed  on  the  said  policy,  and  assented  to  by  the 
defendants,  and  all  things  were  done  and  happened, 
-Ac.,  and  the  plaintiffs  say  that  the  said  ship  -mth 
the  sud  hides  on  board  thereof,  started  on  the  said 
Yoyage,  and  during  the  said  T03rage,  and  during 
the  continuance  of  the  risk  covered  by  the  said 
policy,  the  said  hides  were  wholly  lost  by  the  perils 
insured  against,  and  the  plaintiffs  say  that  one 
John  Tecker  G^ayen,  was  interested  in  the  said 
hides,  in  respect  of  which  the  said  sum  of  1450!. 
was  insured  to  the  full  value  of  all  the  moneys  by 
them  or  him  ever  insured  thereon,  and  the  said 
insurance  was  made  for  the  use  and  benefit,  and 
on  account  of,  the  sud  John  Tecker  Gayen,  and 
all  things  were  done  and  happened  to  entitle  the 
plaintiffs  to  have  the  defendimts  pay  them  the  said 
sum  of  7252.,  under  the  said  last  recited  policy,  yet 
the  defendants  did  not  pay  the  same,  nor  did  they 
otherwise  indemnify  the  plaintiffs  against  the  said 
loss,  to  the  extent  of  the  said  7251.  or  nay  part 
thereof. 

Fourth  count :  That'a  contract  was  made  by  and 
between  the  plaintiffs  and  the  defendants  by  a 
certain  policy  of  insaranoe,  purporting  thereby  and 
<!ontainmg  therein  that  the  defendants  held  in- 
sured the  plaintiffs  as  well  in  their  as  that  of  the 
name  or  names  of  those  to  whomsoever  the  same 
might  appertain,  and  whether  lost  or  not  lost  in 
the  sum  of  1212.  on  1400  hides,  valued  at  14502., 
being  a  re-insuranoe  on  part  of  policy  issued  by 
the  Progress  Insurance  Companj,  subject  to  same 
danaes  and  conditions  as  said  msnranoe,  and  to 
pay  as  mig^t  be  paid  thereon  fixnn  Ceara  to 
Hamburg  on  board  the  g;ood  ship  8oer(Ue$, 
whereof  was  master  ,  or  whoever  else  might  or 
should  be  master,  beginning  the  adventure,  ^., 
and  the  plaintiffs  say  tuat  all  things  were  done  and 
happened,  &o.,  and  that  the  said  smp,  with  the  said 
hides  on  board  thereof,  sterted  and  proceeded  on 
the  said  voyage,  tmd  during  the  said  voyage  and 
during  the  continoanoe  of  ue  risk  covered  oj  the 
said  poUoy  the  said  hides  w«e  wholly  lost  by  the 
perils  inrared  against  by  the  defenduits,  and  the 
plaintiffs  say  that  one  John  Tedcer  Gayen  was 
intereeted  in  the  hides,  Ao. ;  and  the  said  insurance 
was  made  for  the  use  and  ben^t,  and  on  account 
of  1^  person  so  interested,  and  all  things  were 
done,  Sk.;  yet  the  defendants  did  not  pay  the 
same,  nor  did  they  otherwise  indemnify  the 
plaintiffs  against  the  loss  to  the  extent  <^  the  said 
sum  of  1212.,  or  any  part  ttiereof. 

Fifth  count :  For  money  payable,  &c. 

Pleas : — First,  as  to  first  and  third  ooonte,  pay- 
ment into  court  of  1342. 9s.  8d. ;  secondly,  as  to  the 
second  and  fourth  ooonts,  denial  ot  oontract ; 
thirdly,  as  to  second  and  fourth  counts,  dmial  of 
interest  in  the  hides ;  foarthly,  as  to  the  second 
and  fourth  oomrts,  that  the  said  policies  were  not 
made  for  the  use  aad  benefit  of  Kalknwn  and 
Gayen  Kespeotiyely,  as  allied;  fifthly,  as  to  seoond 
and  foorta  counts,  dcniu  of  shipment  on  board 
the  Socraiea ;  sixthly,  as  to  the  second  and  fourth 
counts,  ibat  the  defendants  were  induced  to  sub- 
scribe th6  said  policies  in  those  counts  mentioned, 
and  to  become  insurers  to  tine  plaintiffs  cm  the 
terms  of  the  said  pcdicieB  respectively,  by  the  mis- 
representation  of  the  plabitim  of  a  &ct  maiterial  to 
be  known  by  the  detendasts,  and  matnial  to  the 
risks  l^  the  said  pohoifls  reopectiyely  oovered,  ibai 
is  to  say,  that  the  hides  were  shipped  by  the  ship 
SoereOet,  whereas,  in  fket,  they  were  shipped  by 
toother  ship,  that  is  to  say,  the  ship  SocreUe; 


seventhly,  as  to  the  second  and  fourth  counts, 
denial  of  the  loss  of  the  hides ;  and  eighthly  to  the 
fifth  count,  never  indebted. 

The  plaintiffs  took  out  of  court  the  sum  of 
1342.  9(.  8d.  paid  in,  replied  damages  viUra, 
and  joined  issue  on  the  second,  third,  fourth, 
fifth,  sixth,  seventh,  eighth  pleas.  The  defen- 
dants amended  their  pleadings,  and  added  a 
plea  to  the  second  and  fourth  counts  that 
"at  the  time  of  the  defendants  sulMcribing  the 
said  policies  and  becoming  insurers,  as  therein 
mentioned,  the  plaintiffs  and  their  agents  wrong- 
fhlly  concealed  from  the  defendants  a  fact  then 
known  to  them  and  unknown  to  ^e  defisndante, 
material  to  the  risk  caused  by  the  pcdiciee,  that  is 
to  say,  that  the  plaintiffs  had  received  a  letter 
from  the  consignee  of  the  goods  in  the  said  policies 
respectively  mentioned,  and  which  ought  to  have 
been  communicated  to  the  defendants,  whereby  it 
a|^>eared  that  the  said  goods  were  shipped  on 
board  of  a  forign  vessel,  the  name  of  whose  master 
was  Jesn  Oard;"  and  they  further  paid  into 
court  on  the  first  and  third  counts  the  sum  of 
1312. 18«.  2-d.,  and  this  sum  of  the  plaintifEs  took 
out  in  satis&ction  of  their  claim  under  those 
counts,  and  entered  a  no22e  prosequi  thereon,  and 
joined  issue  on  the  amended  plea  above  set  out. 

The  case  came  on  for  trial  at  GuOdhall,  before 
TTannnnj  J.  and  a  special  jury,  at  the  sittings 
after  Itfirihanlmas  Term  1870,  uid  a  verdict  was 
found  for  the  plaintiffs  on  the  second  aztd  fourth 
counts,  the  leurned  judge  asking  the  jury,  first, 
whether  the  parties,  when  the  name  of  tha  vessel 
was  declared,  had  in  contemplation,  and  ooniMcted 
about,  the  same  identical  vessel ;  seeondly,  Ti4iether 
there  was  a  misrepresentation  as  to  Hm  ship  on 
which  the  g^oods  were ;  thirdly,  whether  iJiere  was  a 
concealment  of  t^e  captain's  aiune(a).  heave  was 
reserved  to  the  defendants  to  moye  to  enter  a 
verdict  fcr  them,  on  the  ground  ihat  no  insurance 
was  effected  on  goods  on  ooud  the  Bearate,  and  no 
loss  was  proved  within  the  mwaiing  of  the  sevenl 
policies  declared  on ;  the  defendants  tiao  ntoved  for 
a  aerw  trial,  on  the  grround  tJutt  the  learned  judge 
misdirected  the  jury,  in  putting  to  tkem  aa  material, 
whether  they  thought  the  parties  int^ided  to 
insure  the  hides  by  whatever  ship  they  mig^  be 
carried,  or  that  there  was  any  evidsaos  proper  to 
be  submitted  to  them  ^hat  tine  pKrties  msurad,  or 
meant  to  insure,  hides  carried  by  any  other  ship 
than  the  Soaraie*,  and  that  iSmf  might  properly 
find  for  the  plaii^iiffs  on  the  pleas  of  oonoeabnent 
and  misrepresentation  upon  the  evidanoe  of  the 
c^itain's  name,  under  the  cironmstaiioes  proved, 
and  also  that  the  verdict  was  against  the  evidence. 
The  fikots  are  fully  set  out  in  the  ju^^nMnt. 

May  30  and  Jwte  9. — Cohen  and  Huuion  for  the 

(a)  'Wi&L  res^eet  to  iliis  question,  ir»r,-^,  J.,  ia  his 
Bnntining  op,  said  :  "  A  oonoealment  of  a  material  matter, 
thon^  made  in  forgetfulnees,  thonsh  made  nnintentwn- 
^ly  aad  witiiont  any  fraud,  but  uroagii  fosgetfabieas, 
wul  vitiKte  the  polioy.  Bnt  then  we  most  ocmaider  what 
it  mast  be  f orgetfnlnesa  of.  A  man  may  hen  wnaeOdag 
oasoally,  from  soma  uraxoe  wholly  mn»«ii~w4»^  with  tbe 
bnaineaa  which  he  is  abont  to  enter  upon,  and  if  that  is 
the  only  knowledge  he  has,  so  oasnally  obtained,  and  that 
does  not  ooesr  to  bis  mind  at  the  time,  tiutt  ia  not  a  oon- 
oealment of  the  faot  It  mart  be  a  oonaealaMnt  (and  I 
amnipposiiig,mind,thzonerhfacgetfnhie«i),o(alBatwhieh 
the  nuHority  of  the  oommnnify,  aa  repreaei^bed  by  twelve 
men  oEoaen  by  ohanoe,  and  sitting  m  a  juy  bra,  ttmik 
that  a  man  onght,  in  the  oidhiary  oonne  of  things,  to 
have  had  present  to  hia  mind." 
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jjftintiffa  showed  catue. — The  defendants  have  paid 
sofmepf  into  coart  on  the  first  and  third  ooonts,  and 
have  thereby  admitted  their  liability  under  the 
others.  The  policies  on  which  they  haTe  paid  are 
similar  to  the  others.  The  policy  set  out  in  the 
second  count  was  entered  into  for  coBvenience. 
The  d^endants  had  already  initialed  a  slip  for 
-50002.  and  were  bound  to  issue  a  policy  in  accord- 
ance with  that  slip.  Before  the  issue  of  that 
policy,  and  in  ordor  to  avoid  the  necessity  of 
oeduing  upon  it  the  plaintiffs  got  a  slip  signed 
for  goods  on  board  a  snip  they  called  the  SocroUes. 
It  is  exactly  the  same  thing  as  if  they  had  declared 
<Hi  the  policy  for  50002.  for  the  amount  insured  as 
per  Socrates.  A.  policy  on  goods  on  board  a  ship 
to  be  afterwards  declared,  imports  an  insurance 
on  any  ship  in  the  absence  of  fraud.  The  ship 
alluded  to  and  intended  by  the  parties  in  both 
policies  (for  24552.  and  1212.)  was  the  ship  on 
which  the  hides  actually  were.  The  real  question 
is,  what  was  in  the  contemplation  of  the  parties  P 
The  jury  found  for  the  plaintiffs,  and  that  finding 
really  was  that  the  defendants  were  willing  to 
insure  the  hides  on  any  ship  declared  by  the 
plaintiffs  as  long  as  there  was  no  .fraud,  and  that 
they  did  not  contemplate  any  particular  ship. 
A  mere  mistake  in  the  nam&  of  the  ship  will  not 
vitiate  the  policy.  Caaareg^  says  (De  Commra^o, 
disc.  1,  §  159),  "  'Error  tamen  nominis  alicvgus 
navis  non  attenditur,  quando  ex  aliis  conjecturia 
constat  de  navis  idantitate."  In  this  case  the 
identity  iraa  of  no  consequence,  and,  therefore,  the 
mistake  cannot  affect  the  right  to  recover.  See 
also  Emerigtm,  par  Boulay-Faty,  Ch.  6,  sect.  2.  In 
1  Amoold  on  Marine  Insurance  (3rd  edit.  p.  327), 
it  is  said  that,  where  the  name  of  the  ship  is  bv 
mistake  delared  wrong  it  may  be  corrected.  Botn 
these  policios  wer6  in  the  nature  of  declarations, 
the  one  for  1212.  being  only  a  re-insurance : 

BMnion  v.  Touray,  1  Han.  A  Sel.  217 ;  3  Camp.  158  ; 

PhiUipa  on  Inaaisnoe,  o.  5,  a.  1,  480 ; 

Lt  Memtrier  v.  Taughan,  6  East,  3822. 

In  a  policy  on  "ship  or  ships,"  the  assnred  has 
a  right  to  apply  any  of  the  policies  to  a  loss  on 
hoBrd  any  ship  he  pleases  that  comes  within  the 
terms  of  snch  policy  (1  Amonld  on  Insurance,  %d 
edit,  p.  329),  and  these  policies  ye&re  reeilj  on 
"  ship  or  ships."  There  was  never  any  positive 
rtatement  that  the  Booraies  was  the  ship  on  which 
the  hides  were.  It  was  only  said  that  the  |dxnBtiff 
though  so.  The  Bocrcete  was  not  shown  to  be  nn- 
■eaworthy,  and  on  such  policies  the  insurers  are 
bound  to  take  anv  ship.  They  cannot  now  set  up 
that  they  would  have  required  a  higherpremiaim 
if  they  had  known  it  was  the  Socrate.  The  defen- 
dants could  not  have  repudiated  their  engagement 
to  issue  a  poliey  in  accordance  with  the  slip  for 
50001.,  and  if  they  had  issued  that  policy  it  woold 
not  have  been  material  to  them  wnether  certain 
&cts  were  known  to  the  plaintiffs,  and  not  known 
to  them  which  would  have  made  the  risk  greater. 
^Hiey  were  un^r  that  policy  bound  to  take  her, 
good  or  bad,  at  a  premium  fixed  in  the  slip.  Even 
should  the  pdicy  tor  1212.  be  considered  an  in- 
sorauee  de  novo,  there  was  no  misrepreseatation. 
^Hie  plaintiib  honestly  believed  ,that  they  were 
Bttming  the  ruht  ship.  The  clerk  said  he  "  tnought 
"0,"  aa  no  do^  he  did  think  so.  That  was  a  true 
represeatatiioD,  and  eannot  vitiate  the  policy.  There 
was  no  fraud  or  wilful  intention  to  deceive : 
1  Araonld  en  Mansa  Immranna,  Sid  edit.,  p.  406. 
HQwatrd,  Q.  C.  and  Mvrphy  in  support  of  the 


rule. — The  policy  for  1212.  was  on  goods  on  the 
ship  Boeraiet,  not  on  the  Boerate.  As  far  as  the 
defendants  were  ooneemed  it  was  an  entirely  new 
policy,  and  upon  a  particular  Bbip.  The  ship  was 
material  to  them,  as  the  risk  on  the  Boerate,  being 
an  old  ship,  was  greater  than  on  the  Soorates,  a 
new  ship.  The  plaintiffs'  clerk  clearly  repre- 
sented that  the  ship  was  the  Boorateg,  and  it  was 
on  the  faith  of  that  representation  that  the  defen- 
dants undertook  the  risk.  They  irere  under  no 
obligation  to  do  so.  Misrepresentation,  however 
innocent,  vitiates  the  policy,  and  here  the  plaintiffs 
gave  the  name  of  the  wrong  ship  : 

1  Amonld  on  Marine  Ina.  &1,  3rd  edit. ; 

Anderson  v.  Thornton,  8  Ex.  425. 
In  &ct,  there  was  no  contract  at  all  between  the 
parties ;  the  defendants  undertaking  to  insure  one 
ship,  and  the  plaintiffs  asking  them  to  insure 
another.  They  were  not  ad  idem.  No  distinction 
can  be  drawn  between  the  two  policies.  The  policy 
for  24552.  was  equally  a  new  policy,  and  entered 
into  between  the  same  parties.  It  has  been  con- 
tended by  the  plaintiffs  that  as  the  defendants 
initialed  the  slip  for  50002.  they  were  bound  to 
issue  a  policy,  and  that  the  pohcy  actually  issued 
was  in  accordance  with  their  undertaking;  the 
policy  actually  issued,  however,  was  in  a  particular 
ship,  the  Bocrates.  The  plaintiffs  are  not  entitled 
to  go  beyond  the  written  terms  of  the  policy. 
What  passed  between  the  plaintiffs  and  defendants- 
as  to  the  policy  for  1212.  bmds  the  plaintiffs  as  to 
the  policy  for  24552.,  and  it  must  be  taken  that  the 
representation  as  to  the  name  of  the  ship  was 
repeated.  The  plaintiffs  are  not  entitled  to  use 
the  slip  as  evidence  of  the  intention  of  the  parties. 
A  slip  is  not  admissible  in  evidence  by  30  Vict. 
c.  23,  ss.  7,  9,  and  the  court  are  not  at  liberty  even 
to  look  at  that  slip  as  evidence  of  a  contract : 
{Madcenzie  v.  Cotdson,  L.  Bep.  8  Ec|.  368,  374.) 
[BLACKBUBir,  J. — ^A  slip  is  not  a  pohcy,  and  the- 
Act  only  forbids  policies  being  ^ven  in  evidence 
when  not  duly  stamped.  A  slip  is  not  valid  as  a 
contract,  but  may  be  given  in  evidence  where 
material.]    It  has  been  otherwise  decided  : 

Xarsden  v.  Raid,  3  East,  572 ; 

1  Amonld  on  Marine  Inanranoe,  253. 

The  defendants  were  not  in  any  way  bound  to 
enter  into  this  new  insurance.  The  plaintiffs 
waived  the  issue  of  the  first  policy,  and  asked  the 
defendants  to  enter  into  a  fresh  policy  on  a  dif> 
ferent  footing,  and  any  representations  made  at 
that  time  are  bindmg  on  the  parties.  The  second 
policy  cannot  be  token  as  a  substituted  policy,  as 
there  never  was  a  policy  in  existence  for  which  to 
substitute  it.  In  JJe  Mesurier  v.  Vaughan  {atip.), 
the  judgement  went  mainly  on  the  ground  that  the 
policy  contained  the  words  "  or  by  whatever  other 
name  or  names  the  said  ship  should  be  called."^ 
These  words  are  not  inserted  in  either  of  these 
policies. 

June  242k. — ^The  judgment  of  the  Ooubt  (Cock- 
burn,  C.  J.,  BlackbuTQ,  fmd  Hannen,  JJ.)  was 
delivered  by 

BLACKBtTBN,  J. — ^l%is  was  an  action  on  four 
different  policies  of  marine  insurance  made  by  the 
defendants  with  the  plaintiffs.  The  pbcntiffs  arc 
brokers,  who,  as  is  corsmon,  enter  into  policies  in 
their  own  names,  but  on  behalf  of  and  to  protect 
the  interests  of  different  constitnenta.  No  notice 
was  ^ven  to  the  defendants  for  whom  the  different 
policies  subscribed  by  them  were  made,  but  from 
the  ordinary  course  of  business  they  most  have 
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known  that  the  plaintiffs  probabljr  bad  principals, 
and  nothing  was  dono  by  the  plaintiffs  to  justify 
the  defendants  in  conclacQng  that  the  principals  in 
the  different  policies  were  the  same  person.  In 
tact,  the  policies  which  come  in  qnestion  in  the 

S resent  action  were  made  by  two  different  firms, 
[essrs.  Ealkman  and  Messrs.  Grayen,  both  of  Ham- 
burg. In  order  to  make  the  points  raised  at  the  trial 
and  discussed  in  court  intelligible,  it  is  necessary  to 
state  what  was  the  position  of  the  plaintiffs  with 
regard  to  both  of  these  firms  in  the  latter  part  of 
Jan.  1870,  when  the  transactions  took  place  which 
gave  rise  to  the  present  dispute.    The  plaintiffs,  in 
pursTUuice  of  instructions  received  from  Messrs. 
Gayen,  had  entered  into  policies  in  conjunction 
with  each  other  to  cover  hides  to  a  considerable 
value  on  ship  or  ships  to  be  declared.    The  defen- 
dants had  subscribed  one  of  these  policies  for  the 
amount  of  2354Z.    Another  of  the  policies  was  sub- 
scribed bv  another  company,  the  Progress,  which 
had  failed,  and  was  being  wound-up.     So  many  in- 
terests had  been  declared  on  these  policies  that 
there  remained  so  little  open  on  them  to  declare 
that  the  proportion  on  the  defendants'  policy  left 
open  would  be  7251.,  and  that  on  the  policy  in  the 
In-ogress,  121{.     In  this  state  of  things  the  plain- 
tiffs received  from  Messrs.  Gayen  a  letter  dated 
the  23rd.  Jan.,  written  from  Hamburg,  directing 
them  to  declare  on  each  of  these  policies  to  cover 
hides  shipped  on  the Socrateg,  Capt.  Jean  Card,  from 
a  port  in  the  Brazils  to  Hamburg.    The  plaintiff 
Chapeaurouge,  having  received  this  letter  on  the 
24th  of  Jan.  directed  one  of  his  clerks,  Lambert,  to 
go  to  the  o£Bce  of  the  defendants,  and  there  de- 
clare on  the  Socrateg  for  7251.,  so  as  to  fill  up  the 
defendant's  ship  or  ships'  policy,  and  at  the  same 
time  to  see  if  the  defendants  would  at  the  same 
premium  re-insnre  the  portion  of  the  risk  covered 
by  the  policy  in  the  insolvent  company,  the  Pro- 
gress, VIZ.,  1211.     The  letter  of  instructions  was 
not  by  him,  bat  the  Veritas  was  lying  on  the  table, 
and  on  looking  into  it  the  plaintiff  and  his  clerk 
saw  in  the  register,  which  is  in  alphabetical  order, 
the  8oa-alet,  Capt,  C.  J.  Albertson,  a  new  Norwe- 
gian vessel,  and  next  to  the  Socrate,  Captain  Jean 
Card,  an  old  French  vessel.     Had  the  plaintiff  re- 
collected that  the  letter  described  the  vessel  as  the 
Socratet,  Captain  Jean  Card,  he  would  probably 
have  conjectured  that  the  inaccuracy  was  in  the 
name  of  the  vessel,  and  that,  as  the  fact  turned 
■out  to  be,  the  bides  were  shipped  on  board  the 
Soeraie ;  bat  not  recollecting  this,  he  observed  to 
his  derk  that  a  Norwegian  ship  of  that  character 
was  very  likely  to  be  engaged  in  that  trade,  or 
words  to  that  ^ect.    The  clerk  went  down  to  the 
o£Bce,  and  there    was  the  defendants'  principal 
manager,  Dmmmond.    He  then  indorsea  on  the 
p<di(nr  a  declaration  of  interest  by  the  Socratet, 
which  he  handed  to  Dmmmond  to  initial,  and  at 
the  same  time  requested  him  to  insure  on  the  same 
ship  1211.,  by_  way  of  re-insurance  of  what  had 
been  insured  in  the  Progress  Company.    Dmm- 
mond, taming  to  the  Veritas,  and  there  seeing  the 
Booratet,  asked  if  that  was  the  shipP    Lamoert 
replied   tiuA  "he  thought  so,"  and  Drununond 
then  initiated  the  declaration.    At  the  same  time 
a  slip  was  prepared  for  a  policy  on  hides,  per 
Socratet,  to  cover  121{.,  at  66«.  per  cent.,  being  the 
sune  premium.    No  discossion  took  place  wout 
the   premium,   probably  because  the  transaction 
was  so    small,  and  was  entered  into   rather  to 
oblige  a  good  customer  than  with  any  view  of 


making  a  profit;  bat  there  can  be  no  donbt 
that  the  premium  on  an  old  vessel  such  ae  the 
Socrate,  would  have  been  higher  than  that 
on  a  new  one,  such  as  the  Socratet,  though 
the  difference  on  such  a  sum  as  121{. 
would  not  have  been  more  than  a  few  shil- 
lings. Mid  was  probably  neglected  by  both  parties. 
The  policy  for  121  J.  was  afterwards  made  out  and 
executed.  This  finished  the  transactions  so  far  as 
the  plaintiffs  were  acting  for  Messrs.  Gayen.  The 
third  count  was  on  the  declaration  on  the  ship  or 
ship's  policy  to  recover  the  725i.  The  fourth 
count  was  on  the  policy  for  121?.,  and  in  both  these 
counts  the  interest  was  averred  to  be  in  Messrs. 
Gayen,  and  the  policies  to  be  nuule  on  their  behalf. 
The  plaintiffs  had  also  opened  with  the  defendants 
a  poUoy  on  hides,  bv  ship  or  ships  to  be  declared, 
for  30001.  This  had  been  done  on  behalf  of  Messrs. 
Kalkman.  The  plaintiffs  had  also  received  instruc- 
tions from  the  same  parties  to  open  a  farther 
policy  of  the  same  nature  to  the  extent  of  50001., 
and  had  agreed  with  the  defendants  for  it.  The  slip 
was  signed,  but  the  policy  had  not  yet  been  pre- 
pared. On  the  3ra  Feb.  there  had  been  so 
many  interests-  declared  on  the  30001.  policy 
that  there  remained  open  on  it  only  2451.  This 
being  the  state  of  things,  the  plaintiffs  received 
a  letter  6com  Messrs.  Kalkman,  informing  them 
they  had  hides  to  the  value  of  27001.  ooming 
hj  the  Socrateg  from  Brazil  to  Hamburg,  and  ^so 
hides  to  the  value  of  3600i.  coming  by  the  Sophie, 
and  desiring  them  to  insure  llOOiT,  and  to  declare 
on  their  open  policies  for  the  residue.  It  will  be 
observed  that  the  interest  open  on  the  policy  for 
3000J,  viz.,  24&1,  the  5000L  for  which  the  slip  was 
signed,  though  the  policy  was  not  executeo,  and 
llOOL,  would  together  make  6345{.,  being  45L 
more  than  the  amount  coming  hy  the  two  vessels 
as  annonnced  by  the  letter  of  the  3rd  Feb.  The 
plaintiffs  procured  a  policy  for  11002,  on  the  hides 
per  Sophie,  and  then,  on  the  4th  Feb.  the  plaintiff 
Chapeaurouge  went  in  person  to  the  defendants' 
ofiice ;  he  there  saw  a  different  clerk  of  the  defen- 
dants, one  Lark,  and  there  was  no  controvery»_of 
testimony  between  them  as  to  what  took  place.  The 
plaintiff  indorsed  on  the  back  of  the  30001.  polity 
a  declaration  of  interest  on  hides  per  Socratet 
to  the  extent  still  open  on  the  policy,  viz., 
245i.  He  at  the  same  time  took  the  slip  for  the 
50002.  policy  on  hides  by  ship  or  ships,  and  taldng 
np  two  pieces  of  paper  wrote  out  a  sup  for  a  policy 
for  24552.  on  hides  per  Socrateg,  and  another 
slip  for  a  policy  for  25002.  on  hides  per  Sophie-,  and 
laid  those  four  documents  before  Lark.  Ltuk 
asked  what  this  meant,  and  Chapeaoroage  said 
that,  instead  of  drawing  up  an  open  poucy  for 
50002.,  and  then  declaring  on  it  for  49552.,  which 
would  leave  so  small  a  balance  as  452.,  it  would  be 
more  convenient  for  all  parties  to  have  two  ship 
policies.  Lark  assented,  and  initialed  the  decla- 
ration and  the  two  slips.  The  plaintiff  Chapeaa- 
rouge  went  away,  and  soon  after  two  policies  on 
bides  by  the  Socrateg  and  on  hides  by  the  Sophie 
were  duly  executed  on  behalf  of  the  defendants. 
The  first  count  was  on  the  declaration  of  interest 
on  the  open  policy  of  30002.  to  recover  the  2452. 
The  second  count  was  on  the  poUcyonthe  Socratet 
to  recover  the  24552.  In  both  these  counts  tJie 
interest  was  averred  to  be  in  Messrs.  Kalkman, 
and  the  policies  to  be  made  on  their  behalf.  The 
defendants  ultimately  paid  money  into  court  on  the 
first  and  third  counts,  being  those  on  the  ship  or 
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ships'  poliMes,  which  the  plaintiffs  accepted,  go  that 
no  question  arose  on  the  trial  as  to  those  twoooonts, 
though  it  has  been  necessary  to  mention  them  in 
order  to  render  the  defence  as  to  the  others  intel- 
ligible.   As  to  the  second  and  foorth  coonts,  they 
pkaded  several  pleas.    Those  that  were  material 
are,  the  second,  non-assnmpsit ;  the  fifth,  that  the 
hides  were  not  shipped  by  the  Socrates  ;  the  sixth, 
that  the  defendants  were  induced  to  subscribe  the 
policy  by  a  misrepresentation  of  a  material  foot, 
viz.,  that  the  hides  were  shipped  by  the  Soeraie*, 
whereas  they  were  shipped  hy  the  Soeraie ;   the 
seventh,  a  denial  of  the  loss,  as  alleged ;  and,  lastly, 
an  additional  plea,  that  the  letter  in  which  the 
name  of  the  captain  was  given  was   not   com- 
municated.   On  all  these  pleas  issues  were  joined, 
which  came  on  to  be  tried  before  my  brother 
Hannen,  and  a  special  jury,  at  the   sittings  at 
Guildhall.     Evidence  to  the  effect  above  stated 
was  g^ven.    It  was  not  disputed  that  hides  to  the 
value  insured  were  in  feet  shipped  on  the  Soeraie 
on  behalf  of  the  parties  interested,  and  that  they 
had  no   hides  whatever  on  board  the  Soeraiet, 
and  that  the  Soeraie  was  totally  lost,  with  the 
hides   on  board.    Hy  brother  Hannen  reserved 
leave    to    the    defendants   to    enter    a    verdict 
for    them    on    all    or    any   of  the    issues,   sub- 
ject to  the  finding  of  the  jury  on  the  question 
which    he   left  to   them,    which    was,    whether 
the  parties,  in  entering  into  the  contracts,  both 
meant  to  insure  the  hides  by  the  vessel  on  which 
they  were  actually  shipped,  whatever  her  name 
might  be,  though  they  supposed   it  to   be  the 
Soeraiet,  or  whether  the  defendants  meant  to  in- 
sure   hides    on    board    the   Soeraiet.     The  jury 
answered  this  question  in  favour  of  the  plaintiffs. 
Mr.  Milward  ootoined  a  rule  nm  to  enter  the 
▼erdict  according  to  the  leave  reserved.    He  also 
obtained  it  for  a  new  trial,  on  the  ground  of  mis- 
direction ;  but  that  latter  ground  was  merely  pro 
majore  eatUdd,  in  case  the  point  was  not  properly 
raised.    We  have  come  to  the  conclusion  that  the 
plaintiffs  are  entitled  to  retain  their  verdict  on  all 
the  issues  on  the  pleas  to  the  second  count,  that 
on  the  policy  for  24551. ;  but  that  the  defendants 
are  entitled  to  have  a  verdict  entered  for  them  on 
the  second  and  sixth  pleas,  so  &r  as  those  pleas 
relate  to  the  fourth  count,  namely,  that  on  the 
policy  for  1212.    Our  reasons  for  this  distinction 
are  as  follows :  The  contract    of  an  underwriter 
who  subscribes    a  policy  on    goods   by  ship  or 
ships    to    be    declared    ts,    that   he  will    insure 
any    goods    of   the    description    specified    which 
may  be    shipped    on   any  vessel  answering    the 
description,    if    any    there    be,    in    the    policy, 
to    which    the    assured    elects    to    apply    the 
policy.    The  object  of  the  declaration  is  to  ear- 
mark and  identify  the    particular  adventure  to 
which  the  assured  elects  to  apply  the  policy.    The 
assent  of  the  assurer  is  not  required  to  this,  for  he 
has  no  option   to  reject  any  vessel  which    the 
assured  may  select;  nor  is  it  necessair  that  the 
declaration  should  do  more  than  identify  the  ad- 
venture, and  so  prevent  the  possible  dishonesty  of 
a  party  insured,  who  might  intend  to  apply  the 
ponoy  to  particular  goods,  so  that  they  snomd  be 
at  the  risk  of  the  assurers,  and  he  could  come 
on  them  if  they  were  a  loss ;  and  then,  when  those 
goods  had  arrived  safely,  to  pretend  that  he  in- 
tended to  appl^  the  policy  to  another  set  of  goods 
still  subject tik  risks:  {Harman  v.  Kingston,  3  Camp. 
150;  Booinson  v.  Touray(t»p.)  It  seems  pltun,  there- 


fore, that  the  declaration  of  the  Soeraie  on  the  ship 
or  ships'  policies  was,  under  the  circumstances, 
amply  sufficient  to  show  that  the  assured  had  elected 
to  attach  those  policies  to  the  goods  actually  shipped 
on  board  the  Soeraiet ;  and,  consequently,  that  the 
defendants  were  well-advised  when  they  withdrew 
their  defence  to  the  1st  and  Si'd  counts.    But  on  the 
24th  Jan.,  when  the  policy  for  1211.  was  agreed  upon, 
the  defendants  were  under  no  obUg^tion  to  sub- 
scribe any  policy  for  that  lill.    They  had  an  ab- 
solute right  to  decline  to  enter  into  a  contract 
except  on  their  own  terms  as  to  premiums,  or  in- 
deed, into  any  contract  at  all  unless  they  liked. 
And  though  we  see  no  reason  to  doubt  that  the 
jury  were  ouite  ri^t  in  finding  that  both  parties 
were  intenaing  to  insare  the  goods  by  the  ships  on 
which  they  were  actually  shipped,  yet,  when  we 
find  it  not  disputed  that  the  one  party  expressly 
asked  the  question  whether  the    ship  was    the 
Norwegian  ship  Socrates,  and  was  told  by  the  other 
party  that  he  tnought  it  was,  we  cannot  think  that 
there  was  any  evidence  on  which  the  jury  could 
properly  find  that  the  defendants  entered  into  a 
contract  to  insure  by  any  other  ship  than  the 
Soeratee.  The  most  that  comd  be  legitimately  found 
was  that  there  was  no  contract,  the  parties  not 
being   ad   idem.     And  lie    think   also    that,    if 
the  representation  was  made,  however  honestly 
and  innocently,  that  the  ship  was  a  new  ship 
when  in  fiict,  she  was  an  old  one,  the  policy  was 
vitiated  thereby,  for  the  age  of  the  ship  must  be 
material  in  considering    the  premium.      It  was 
argued  that  a  representotion,  if  only  as  to  expecta- 
tion or  belief,  is  substantially  complied  with  if 
the  assured  rdally  had  honestly  entertained  that 
expectation  on  sufficient  grounds,  and  that  the 
representation  that  "  he  thought "  the  ship  was 
the  Norwegian  ship  was  literuly  true.    We  think 
this  expression  tantamount  to  an  assertion  that  she 
was  the  Norwegian,  but  even  were  it  otherwise, 
the  letter  of  advice  would,  but  for  the  carelessness 
of  those  who  read  it,  have  made  them  aware  that 
the  ship  was  that,  of  which  the  captain  was  Jean 
Card,  and  therefore  the  plaintiffs  had  not  reason- 
able grounds  for  believing  that  she  was  the  Nor- 
wegian   ship.     But,  though   we_  oome^  to   this 
conclusion  as  to  the  snmuer  policy  of  insurance 
for  1212.,  we  think  the  case  is  quite  different  as  to 
the  other  policy  for  24551.  Mr.  Milward  argued  that 
there  could  be  no  difference,  for  the  phuntiffs  were 
the  persons  who  made  both  contracts,  and  made 
them  both  with  the   defendants;  and,  therefore, 
he  argued,  all  that  passed  on  the  24ith  Jan.  between 
Liambert,  representing  the  plaintiffs,  and  Dnun- 
mond,  representing  the  defendants,  must  be  con- 
sidered as  present  to  the  minds  of  the  plaintiff 
Chapeaurouge  in  person,  and  Lark  representing 
the  defendants,  on  the  4th  Feb.,  and  as  if  then 
virtually  repeated.  But  the  transaction  on  the  24th 
Jan.  was  respecting  one  contract,  in  fact  made  for 
one  principal,  and  the  transaction  of  the  4th  Feb. 
was  respecting  another  contract,  in  fikct  made  for 
another  principal,  and  the  defendants  knew  that 
they  were  almost  certainly  made  for  undiaolosed 
principals,  and  had  no  reason  to  suppose  that  the 
principals  in  the  two  contracts  were  the  same. 
We  tmnk,  therefore,  that,  even  if  the  defendants 
had,  in  fact,  on  the  4th  Feb.,  recollected  all  that 
took  place  on  the  24th  Jan.,  they  would  not  have 
been  justified  in  coming  to  the  conclusion,  without 
ftarther  inquiry,  that  the  real  parties  were  the  same, 
and  meant  to  make  a  similar  contract.  The  identity 
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of  the  name  of  the  ship,  and  of  the  voyage  desoribed, 
ivonld  no  doobt  raise  a  reasonable  sanpioion  that 
both  parties  meant  to  dMcribe  the  oame  ahip ;  but 
that  was  all.  And,  in  fact,  there  can  be  no  doubt 
that  the  plaintiff  and  Lark,  if  they  erer  knew 
what  took  place  between  Lambert  tmd  Dmm- 
mond,  dkl  not,  on  the  -Ith  Feb.  think  of  it.  We 
think,  therefore,  that  it  is  clear  that  the  trans- 
action o£  the  4th  Feb.  must  be  looked  at  as  if  that 
of  the  24th  Jan.  had  hi^pened  snbseqneotly,  or 
had  never  happoied  at  all.  And  in  looking  at  it 
in  this  way,  the  fact  that  a  slip  fen:  a  vaiioy  for 
50001.  on  hides  by  ship  or  ships  to  be  decLu^  had 
been  prepared,  and  was  in  existence,  is  of  great 
importance.  The  slip  is,  in  practice,  and  accord- 
ing to  the  understanding  of  those  engaged  in 
marine  insurance,  the  complete  and  final  contract 
between  the  parties,  fixing  the  terms  of  the  inanr- 
anoe  and  preminm,  and  neither  psrty  can,  withont 
the  assent  of  the  other,  deviate  from  the  terms 
tkns  agreed  on  without  a  breath  «{  faitli,  for  whidi 
he  wonld  suffer  severely  in  hn  credit  and  fntnre 
boaineEs.  The  Legislature,  for  the  pnrpose  of  pro- 
tecting the  revenue,  had  by  the  very  strong^est 
enactments  provided  that  no  such  instrument 
should  be  given  in  evidence  for  any  purpose  ;  but 
all  those  enactments  aA  repealed  by  the  30  Vict.  c. 
23,  and  the  law  is  now  governed  by  the  7th  and  9th 
sections  of  that  Act.  By  sect.  7  no  o(mtract  or 
agreement  for  aea  insnianoe  shall  be  valid  unlecs  ex- 
preesed  in  a  pdicy.  And  by  sect.  9  no  policy  shall 
be  pleaded  or  given  in  evidence  in  any  court  unless 
duly  stamped.  As  the  slip  is  de^ly  a  contract 
for  marine  insurance,  and  is  equ^y  clearly  not  a 
policy,  it  is,  by  virtue  of  these  enactments,  not 
valid,  that  is,  not  enforceable  at  law  or  in  equity ; 
but  it  may  be  given  in  evidence  wherever  it  is, 
thongh  not  valid,  material ;  and  in  the  present 
caee  it  is  material.  The  defendants  could  not, 
withoat  a  breach  of  faith,  repodiate  that  engage- 
ment, and  they  never  pix>posed  to  do  so.  And 
whilst  they  adhered  to  that  engagement  it  was 
BOt  material  to  them  whether  they  were  or  were 
not  facts  known  to  the  insured,  and  not  known  to 
tiiem,  which  might  make  the  vessel  a  less  eligible 
risk,  for  they  were  going  to  t^e  her,  whatever 
ite  was,  at  a  preminm,  the  amount  of  which  was 
slFeady  finally  fixed.  Mr.  Milward's  argument 
was,  tnat  they  were  not  legally  bound  to  do  so  ; 
aatd  that,  therefore,  when  they  entored  into  a 
■nbetituted  policy  on  a  ship  they  were  entitled 
to  bold  it  aroided  for  wtmt  ci  a  disdosure  which, 
in  bust,  would  have  made  no  diSerenoe.  This 
would  be  to  make  the  mle,  that  oantiMJts  of  marine 
insnnmoe  are  considered  as  uberrimce  fiiei,  a  means 
in  this  case  of  woricing  fraud.  In  &ct,  the  case  is 
csaetty  as  if  the  underwriter  had  said,  "  I  have 
fiaally  made  up  my  mind  to  take  the  policy  on  un- 
alterable terms  ;  nothing  yon  can  disdose  to  roe 
will  make  the  slightest  difference,  and  therefore 
yrm  need  diedoee  nothing."  It  is  true  the  last 
words  were  not  expressed,  but  they  were 
nvidently  implied.  The  only  remaining  point 
arises,  therefbre,  on  the  misnomer  <^  the  vessel, 
which  was  called  in  the  policy  the  Soeraiee,  when, 
in  fact,  she  was  the  SoercUe.  Bat  the  rule  of  law, 
both  in  England  and  America,  is  stated  in  Phillips 
on  Insurance  (sect.  430),  that  if  the  description  of 
the  policy  designates  the  subject  with  -sufficient 
certainty,  or  suggests  the  means  of  doing  it,  a 
mistake  of  the  name  of  the  ship  or  of  other  par- 
tionlars  will    not    defeat  the    contract.      In    Le 


Metmier  v.  Vaughan  (6  £aBt,  382),  where  the 
brdcer  had  received  instructions  to  iitsoie 
goods  by  an  American  ship  called  the  Pnii- 
dent,  and  by  mistake  insured  aa  od  a  sli^> 
called  the  Auierican  Pi-tesidenl,  it  was  held  tfa^, 
it  being  dearly  proved  by  the  invoice  and  letter 
of  instructions  that  the  goods  were  on  the 
Pregident,  and  that  the  name  was  a  mistske,  \1k 
plaintiffs  might  recover.  It  is  true  that  in  the 
judgment  some  weight  seems  to  have  been  mvtn 
to  the  expression  contained  in  the  ordinary  Lom- 
bard-street policy,  "  or  by  whatever  other  naaie  «r 
names  the  said  ship  should  be  called,"  aadtUt 
those  words  are  omitted  in  the  form  of  the  policy 
used  by  the  defendants  in  the  present  case.  Bat 
we  think  this  far  too  narrow  a  ground,  and  that 
the  real  ground  of  the  decision  is  that  which  is 
expressed  by  Lord  EUenboroogb,  that  where  it 
can  be  proved  that  it  is  a  clear  mistake,  and  the 
underwriter  cannot  be  prejudiced  by  the  mietake, 
it  is  of  no  consequence.  The  jury  here  have  foond, 
and  were  justifi«d  in  finding,  that  neither  paitf 
oared  what  the  name  of  the  ship  was,  aa  Htm 
meant  to  insure  the  goods  by  the  ship  oa  wiiu^ 
they  were  really  shipped.  When  the  other  policy 
for  the  121Z.  was  made,  it  appears  jdainly  that  the 
underwriter  really  believed  that  the  ship  was  tlie 
KcHwegiau  ship,  and  that  was  a  matter  very  mate- 
rial to  the  risk,  and  the  underwritra-  was  free  (o 
accept  or  refuse  that  risk,  and  therefore  the  Biii- 
take  in  the  name  was  of  importance.  We  think, 
therefen-e,  that  the  rule  should  be  made  abadateto 
enter  a  verdict  for  the  defendants  on  the  aeooad 
and  sixth  pleas,  so  &r  as  they  rdate  to  the  feorth 
coimt,  and  discharged  as  to  the  rest. 

£u2a  oeeoriltayly- 
Attorneys  for  the  plaintiffs,  SObbard  and  Beck, 
Attorneys  tor  the  defendants,  Ho1mer,M0bintm> 
and  Co. 


coTTST  or  comcov  pxsas. 

Stgortei  bj  H.  H.  HooKUa  tad  X.  A.  Kiaoun.  StV, 
Builiten-at-Iaw. 

Thursday,  Nov.  9. 

WhITMOBS  USD  AKOTHER  (^p.)  V.  HuKPHBIES  (rOSp.) 

Encroachmmit  by  tenant — Atsent  of  landlord~BifU 
of  landloid  to  recover  land  eneroacked  om — Stdni^ 
of  Frauds,  sect.  l—StaUite  of  LimitaJAiMS  (3^4 
WiU.  4,  c.  27),  ».  7. 

What  VJOtM  otherwite  amount  to  an  encraackm0»l 
by  a  tenatU,  is  none  the  less  an  eneroaehmt»t 
beoause  the  landlord  kneto  of  attd  tusented  to  Ht 
being  meide.  Therefore,  wheire  a  Unamt  asktiM 
and  gained  permission  from  his  loncttoni  <••»<■•*•' 
a  piece  cf  the  adfoining  waste  beUmging  to  l»f 
landlord,  and  aewrdingly  enclosed  it  ami  held  it, 
together  with  the  land  deinised  to  him,  tUlihie*^ 
of  his  term — being  for  more  than  twenty  year*— 
simply  paying  tlie  same  remt  which  he  had  thereto- 
fore paid  for  tlte  demised  premises,  amd  "*'**''{ 
there  being  any  eircwnstanees  in  the  case  to  Iw 
<o  the  belief  that  the  tenant  had  intended  to  mm 
the  irtdosui-e  for  his  own  benefit,  adversely  to  to 
lamdlord,  it  was 

Held,  that  the  indositre  of  the  piece  of  growsi  «« 
an  encroachment ;  thai  the  ciroumelanee  of  »« 
landUrd  having  giusn  his  consent  to  the  indon^ 
did  not  amount  to  a  parol  demise  to  hold  to  «< 
end  of  the  term,  sq  as  to  make  the  tenant  o  toM" 
at  trill.,  and  to  make  the  Statute  (^  lAwitalM** 
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apply  to  meh  a  holding  from  the  end  of  thefirtt 
year  of  lueh  tenancy,  and  thai  comequentVy  the 
landlord,  at  the  end  of  the  term,  wot  entitled  to 
recover,  not  only  the  premises  origincMy  demised, 
but  alto  the  etdcUtioncU  piece  of  ground  gained  by 
the  eneroaehmetU. 

This  waa  an  appeal  from  a  decision  of  the  judge  of 

the  Bristol  County  Court. 
Casb. 

1.  This  was  an  action  of  q'eotment. 

2.  The  particulars  of  demand  annexed  to  the 
summons  are  as  follows  : 

The  plaintiffg  aeek  to  reoorer  from  the  defendant  the 
poaseasion  of  all  that  cottage,  garden-gionnd,  and  ont- 
Aonaea,  together  with  the  apj^ortenmnoea  thereto  belong- 
ing, aitaate  at  Webb-heath,  in  the  pariah  of  Siaton,  in 
the  oonnty  of  Olonoeater,  oontaining  by  admeaanrement 
fire  perohea,  moie  or  leas,  and  now  in  the  poaseasion  and 
ooonpation  of  the  defendant,  and  which  cottage,  garden, 
and  piemisea  are  of  the  annniU  Taloe  of  51. 

3.  The  plaintiffs  are  the  trustees  of  the  marriage 
settlement  of  Mr.  and  Mrs.  F.  N.  Dickinson,  of 
Biston  Court,  Olouoestershire,  and  derive  title 
under  Fiennes  Trotman  the  younger,  one  of  the 
lessors  named  in  the  indenture  of  lease  hereinafter 
mentioned,  and  their  title  subject  only  to  the 
specific  questions  raised  in  this  action,  is  to  be 
taken  to  be  and  was  in  fact  admitted  on  the  part 
of  the  defendant. 

4w  By  an  indenture  of  lease  bearing  date  the  18th 
Sept.  1812,  and  made  between  Fiennes  Trotman 
the  elder,  of  Siston-court,  in  the  parish  of  Siston, 
in  the  county  of  Gloucester,  and  Fiennes  Trotman 
the  younger,  of  the  same  place  (which  said  Fiennes 
Trotman  the  elder  is  therein  stated  to  be  and  was 
seised  of  the  manor  or  lordship  of  Siston  for  the 
term  of  his  natural  life,  and  the  said  Fiennes 
Trotmim  the  younger  is  therein  stated  to  be  and 
was  seised  of  the  reversion  and  inheritance  of  the 
same  manor  or  lordship  in  fee),  of  the  one  part, 
and  Jonathan  Woodington,  of  the  said  parish,  of 
the  other  part;  in  consideration  of  a  fine  of  5s. 
and  the  annual  rent  of  Is.,  the  said  Fiennes  Trot- 
man the  elder  and  Fiennes  Trotman  the  younger, 
demised  to  the  said  Jonathan  WoodiuKton  a  cot- 
tage or  dwelling  house,  situate  on  Webb's  Heath, 
in  the  said  parish  of  Siston,  and  wherein  he  then 
dwelt,  and  the  garden  adjoining  thereto,  contain- 
ing about  21  perches,  all  which  eround  thereby 
demised  or  intended  so  to  be  was  therein  stated  to 
have  been  some  time  since  enclosed  from  and 
fa^en  out  of  the  said  Webb's  Heath,  which  was 
part  Kad  parcel  of  the  waste  lands  of  and  belonging 
to  the  said  manor  or  lordship  of  Siston,  for  the  full 
term  of  ninety-nine  years  ii  four  persons  therein 
named  or  any  of  them  should  so  long  live. 

5.  Fiennes  Trotman,  the  elder,  died  some  time 
in  the  year  1824;  and  Fiennes  Trotman  the 
younger,  died  on  the  11th  Sept.  1835. 

All  the  eestais  que  vie  mentioned  in  the  said 
indentore  of  the  18th  Sept.  1812,  are  dead,  the 
last  survivor  of  them  died  on  the  9th  of  Feb. 
1867.  The  said  Jonathan  Woodington,  died  some 
time  before  the  year  1835,  and  on  his  death  the 
premises  comprised  in  the  said  indenture  of  lease 
were  divided  among  his  children,  one  of  whom  was 
Thomas  Woodington,  who  entered  into  possession, 
and  occupied  his  divided  portion,  on  part  of  which, 
at  its  extreme  boundary  towards  the  unenclosed 
waste,  had  been  erected  and  stood  the  pigstye  and 
and  privy  hereinafter  mentioned. 

6.  In  cne  comer  of  the  premises  comprised  in 
the  said  \indenture  of  lease  and  immediately  oon- 
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tiguous  to  and  bordering  upon  the  common  or 
open  unenclosed  land  calkd  Webb's  Heath,  were 
a  pigstye  and  privy,  which  after  the  death  of  the 
said  Jonathan  Woodington,  came  into  the  pos- 
session of  and  were  held  by  the  said  Iliomas 
Woodington,  as  part  of  his  divided  portion  of  the 
demised  premises. 

7.  In  tne  early  part  of  the  month  of  September 
1835  the  said  Fiennes  Trotman  the  younger,  in 
company  with  Mr.  Coles,  his  agent  or  steward, 
being  on  Webb's  Heath,  and  passing  by  the  hold- 
ing of  the  said  Thomas  Woodington,  he,  the  said 
Thomas  Woodington,  being  then  standing  on  his 
said  holding,  addressed  him,  and  re<^uested  per- 
mission to  enclose  and  hold  an  a4Joining  piece  of 
the  common.  This  permission  was  g^ven,  and  it 
was  then  and  there  agreed  between  the  said 
Fiennes  Trotman  the  younger,  and  Thomas 
Woodington,  that  such  adjoining  piece  of  land 
should  be  held  by  the  said  Thomas  Woodington 
upon  the  same  terms  as  the  premises  comprised 
in  the  said  indenture  of  lease  were  held.  Thomas 
Woodington  entered  accordinely,  and  enclosed 
the  land.  There  was  no  evidence  showing  at 
what  precise  time  the  enclosure  was  made.  But 
the  Judge  held  that  what  took  place  on  the  occa- 
sion aforesaid  between  the  said  Fiennes  Trotman 
and  Thomas  Woodington  amounted  to  and  was  a 
present  demise.  No  further  act  was  contemplated, 
and  Thomas  Woodington  was  autborised  to  take 
immediate  possession. 

8.  In  the  year  1842  or  1843  the  defendant,  who 
had  then  or  afterwards  married  a  daughter  of  the 
said  Thomas  Woodington,  entered  and  pulled 
down  the  said  pigstye  and  privy,  and  erected  a 
house  nartly  upon  the  site  thereof  and  partly 
upon  tne  piece  of  additional  land  enclosed  ftom 
the  waste  as  aforesaid,  but  whether  he  so  entered 
with  the_permission  or  under  a  demise  made  by 
the  said  'Thomas  Woodington  or  not  is  uncertain, 
and  he  has  continued  to  reside  and  now  resides  in 
the  said  house  Subsequentiy  to  the  aforesaid 
agreement,  and  parol  demise  of  Sept.  1835,  no 
rent  has  been  paid  to  the  plaintiffs  or  their  prede- 
cessors in  title  for  or  in  respect  of  any  of  the 
premises  aforesaid,  save  and  except  the  rent 
reserved  by  the  afbresaid  indenture  of  lease  of 
1812.  The  plaintiffs  produced  no  evidence  to 
show  in  respect  of  what  premises  in  particular  such 
rent  was  paid. 

9.  After  the  hearing  of  the  case  on  the  11th  Oct. 
1870,  the  learned  judge  directed  a  verdict  to  be  en- 
tered for  the  plaintiffs  for  so  much  of  the  house  so 
erected  by  the  defendant  as  aforesaid  as  stood 
upon  the  site  of  the  said  pigstye  and  privv,  and  re- 
served his  judgment  toucning  the  remainder  of  the 
house  and  the  additional  piece  of  land  enclosed  by 
Thomas  Woodington  as  aforesaid. 

10.  On  the  3rd  Nov.  1870,  the  learned  judge  gave 
judgment  for  the  defendant  for  the  remainder 
of  the  house,  and  the  land  enclosed  by  Thomas 
Woodington  as  aforesaid.  The  learned  judge, 
in  his  said  last-mentioned  judgment,  held  that 
that  part  of  the  premises  sought  to  be  recovered 
in  this  action  concerning  which  he  had  reserved 
his  judgment  as  above-mentioned,  and  which  was 
taken  and  enclosed  by  the  said  Thomas  Wooding- 
ton as  aforesaid,  was  not  an  encroachment  but 
a  taking  by  consent  of  the  landlord  and  under  the 
parol  agreement  aforesaid  between  the  landlord 
and  the  tenant ;  that  the  consent  g^ven  and  agree- 
ment made  by  Mr.  Fiennes  Trotman  the  younger, 


Digitized  by 


Google 


498-Voi.  xrv.,  n.  &] 


THE  LAW  TIMES  REPORTS. 


[Dm.  2,  187L 


O.P.] 


Whumobx  axd  axothzb  (apps.)  v.  Huhfebus  (reap.) 


[O.P. 


as  above  mentioned  was  an  immediate  parol  demise; 
that  such  parol  demise  being  for  the  residue  of  the 
term  of  99  years,  determinable  as  aforesaid,  and 
which  was  not  determined  until  the  year  1867,  by 
virtue  of  the  Ist  section  of  the  Statute  of  Frauds, 
created  only  a  tenancy  at  will,  and  that  by  force  of 
the  7th  section  of  the  Statute  of  Limitations  (3  &  4 
Will.  4,  0.  27  (1833)  this  tenancy  determined  at  the 
latest  at  the  expiration  of  one  year,  that  thereupon 
Thomas  Wooding^n  became  tenant  by  sufferance, 
and  80  continued  so  long  as  he  held  possession,  and 
that  the  right  of  action  of  the  plaintiffs,  or  of  those 
under  whom  they  claim  to  recover  such  premises, 
then  first  accrued.  The  judge  also  held,  that  the 
payment  of  the  rent  reserved  under  the  aforesaid 
mdentore  of  lease  of  1812  could  not  be  deemed  to 
have  been  either  paid  or  received  in  respect  of  the 
said  additional  piece  of  waste  land,  because  that 
rent  was  payable  at  all  events  under  an  independent 
existing  obligation,  tlAt,  namely,  which  was  created 
by  the  aforesaid  indenture  of  lease,  and  because 
so  to  hold  would  be  prejudicial  to  the  landlord's 
right  of  action  either  of  ejectment  or  trespass 
accruing  on  the  expiration  of  one  year  after  the 
commencement  of  such  tenancy  at  will.  He  also 
held  that  if  Thomas  Woodington  after  the  expira- 
tion of  the  first  year,  and  so  long  as  he  remained 
in  possession  continued  tenant  at  will,  yet  if  the 
defendant  was  put  into  possession  by  him,  his 
tenancy  at  will  was  thereof  determined,  and  the 
defendant  was  wrongfully  m  possession,  and  he 
was  of  the  same  opinion  on  the  supposition  that 
the  defendant  either  ousted  Thomas  Woodington 
or  entered  when  the  possession  was  void,  that  the 
consequence  was  that  the  defendant's  possession 
was  a  wrongful  one,  and  that  he  had  had  such 
wrongful  possession  for  twenty-eight  years. 

Under  all  these  circumstances  ne  held  that  the 
plaintiff's  claim  and  title  was  barred  and  extin- 
guished by  the  Statute  of  Limitation  (3  &  4  Will. 
4,  c.  27),  ss.  2,  7,  34,  and  directed  a  verdict  to  be 
entered  (so  far  as  related  to  the  said  additional 
piece  of  land)  for  the  defendant. 

The  plaintiffs  have  appealed  from  the  above 
mentioned  judgment  of  the  3rd  Nov.  1870.  The 
following  are  the  appellants'  reasons  in  support  (k 
this  appeal. 

1.  Because  the  learned  judge  was  wrong  in 
point  of  law  in  holding  that  the  inclosure  so  made 
Dy  Thomas  Woodington  as  aforesaid  was  not  an 
encroachment. 

2.  Because  the  learned  judge  was  wrong  in 
point  of  law  in  holding  that  the  agreement  and 
permission  so  made  and  given  by  Fiennes  Trotman 
the  younger,  as  aforesaid,  operated  as  a  parol 
demise. 

3.  Because  the  learned  judge  was  wrong  in  point 
of  law  in  holding  that  the  position  of  Thomas 
Woodington  from  Sept.  1835  to  Sept.  1836  was 
that  of  tenant  at  will. 

4.  Because  the  learned  judge  was  wrcmg  in  point 
of  law  in  holding  that  in  Sept.  1836  Thomas 
Woodington  became  tenant  by  sufferance,  and  so 
continued  down  to  the  time  the  defendant  got  into 
possession  of  the  enclosed  additional  land. 

6.  Because  the  learned  judge  was  wrong  in  point 
of  law  in  holding  that  the  <&fendant's  possession 
put  an  end  to  Thomas  Woodington's  tenancy. 

6.  Because  the  learned  judge  was  wrong  in  point 
nf  law  in  holding  that  defendant  had  held  wrongful 
ission  of  the  land  for  twenty-eight  years. 
Because  the  learned  judge  was  wrong  in  pcnnt 


of  law  in  holding  that  the  plaintiffs  claim  was 
barred  by  the  Statute  of  LimitationB. 

8.  Because  the  learned  judge  ought  to  have  held 
that  the  enclosure  so  made  by  Thomas  Woodine- 
ton  as  aforesaid  was  an  encroachment  upon  the 
waste  lands  of  the  manor,  and  was  ocxusequentlj 
made  for  the  benefit  ot  the  landlord,  and  went  to 
the  landlord  at  the  expiration  of  the  term  as  part 
of  the  original  holding. 

9.  Because  the  learned  judge  on^t  to  have  held 
that  the  Statute  of  Lioutations  did  not  begin  to 
run  in  favour  of  the  defendftot  until  the  death  of 
the  last  of  the  aforesaid  eettuit  que  vie  in  1867. 

Mamsty  Q.C.  {Norrit  with  him)  for  the  appel- 
lants.— The  plaintiffs  were  entitled  to  recover  the 
whole  of  the  lands  for  which  nectment  was 
brought.  No  doubt  it  was  decided  in  Doe  dem. 
Baddeley  v.  Masm/  (20  L.  J.  434^  Q.  B,)  that 
where  a  tenant  occupies  land  which  cannot  be 
considered  as  part  of  the  demised  premiaee,  and 
pays  no  rent,  and  makes  no  acknowledgment  for 
the  same,  the  Statute  of  Limitations  (3  db  4  WilL  A, 
c.  27),  has  the  effect  after  twenty  vaars  of  bwring 
the  landlord's  claim.  But  where  a  tenant  makes 
an  encroachment  on  the  adjoining  waste,  and 
thereby  adds  on  a  piece  of  ground  to  the  premiaee 
held  by  him,  he  will  be  presumed  to  do  so  for  the 
benefit  of  his  landlord,  and  to  hold  the  piece  of 
ground  so  enclosed  as  part  of  the  demised  pre- 
mises, so  that  in  such  a  case  the  Statute  of  Limi- 
tations will  not  apply :  {OhUd  v.  Winwood,  1  Taunt. 
208,  and  Sari  of  Idtburne  v.  Daoie,  L.  Rep.  1  C.  P. 
260;  13  L.  T.  Rep.  N.  S.  795.)  The  presumption  is 
liable,  no  doubt,  to  be  rebutted,  but  there  ia 
nothing  here  to  rebut  it.  The  ciroumstanoe  of  the 
landlord  having  assented  to  what  was  done  doee 
not  affect  the  case.  The  same  rule  applies  if  the 
land  inclosed  by  the  encroachment  belongs  to  a 
third  party:  (Andreies  v.  Hailes.  22  L.  J.  409,  Q.  B.) 
He  also  cited  Doe  dem.  Ooldough  v.  IfnQmer 
(1  Bsp.  460.) 

0.  W.  Wood  for  the  respondent. — The  whole 
question  is  whether  this  was  an  encroachment  or 
not.  If  it  was,  then  t^  plaintiffs  must  recover ;  if 
it  was  not,  then  the  County  Court  Jnd^e  was  ri^b^ 
The  whole  idea  of  an  encroachment  is  sometluag 
done  without  consent.  This  is  plain  &om  the 
derivation  of  the  word — from  en  or  in,  and  croe, 
uncut,  a  book;  tmeo  adjeeto  tibi  attrakere.  The 
inclosure  having  been  made  in  this  case  by  consent 
of  the  landlord,  was  not  an  enoroaohmen^  and  tbe 
doctrines,  therefore,  applicable  to  fm  encroechmeni 
do  not  wply  here.    He  cited : 

Dot  dam.  FoUy  v.  TftUon,  11  East,  56 ; 
Woodfall's  Landlord  and  Tenant,  lOtb  edit,  p.  574. 

Manieiy,  Q.C.  in  reply. 

WiLLBS,  J. — This  case  raises  a  qneetion  on  a 
branch  of  law  which  is  involved  in  considerable 
nicety  and  technicality,  and  which  stands  on  a 
particular  footing.  The  result  of  this  rule  of  law, 
with  whatever  object  it  may  have  been  faramed,  is 
that,  by  its  operation,  as  between  the  parties — the 
landlord  bringing  ejectment  at  the  end  of  the  term. 
and  the  tenant  whose  term  has  Mq>ired — the  laod- 
lord  ia  entitled  to  reeover  not  only  the  land  which 
he  originally  demised,  but  ako  any  other  toad 
which  the  tenant  has  gained  during  his  tenancy, 
by  an  enoroctchment  made  by  virtue  of  the  tenancy, 
under  ciroumstanoeB  which  show  that  he  meoe 
the  encroachment  as  tenant  fw  tiie  beoefit  4rf 
his  landlcn^  and  that  tiie  landlord  vpfmn  to 
have  aoqniesoed  in  his  80  doing.    jLitlMeoclflftlie 
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teoanoy,  no  inqniry  need  be  made  ai  tn  whether 
the  landlord  assented  to  the  encroachment  being 
made  or  not,  bat  the  landlord  is  entitled  to  say, 
"  Yon  took  the  land  as  my  tenant,  and  there  are 
no  circamstanoes  to  show  that  yon  took  it 
adversely  to  me."  He  is  entitled  to  aseome  that 
the  tenant  took  the  land  as  bis  tenant  and  for  hi» 
benefit.  It  is  obviona  in  point  of  g;ood  sense  and 
does  not  require  much  reasoning  to  show,  that, 
apart  from  the  Statute  of  £Vauds  and  tne  Statute 
of  Limitations,  the  tenant  would  only  be  giving 
bock  to  his  landlord  what  the  landlord  is  entitled 
to,  and  that  he  has  no  rieht  to  retain  it  for  his 
own  benefit,  contrary  to  the  obligation  of  fealty 
which  he  owes  to  his  landlord,  and  which  still 
remains  as  an  obligation  on  every  tenant,  not 
having  been  abolished  by  12  Car.  2,  c.  24.  If, 
thereiore,  a  tenant  during  his  tenancy  make  an 
otcroachmeut,  his  holding  of  the  land  he  so  gains 
most  be  taken  to  be  the  holding  of  and  for  the 
benefit  of  the  landlord,  unless  it  be  made  nnder 
drcnmatances  which  show  that  the  tenant  intended 
to  make  the  encroachment  for  his  own  benefit,  and 
not  for  that  of  his  landlord,  and  at  the  end  of  bis 
tenancy  the  tenant  mnstgive  up  to  his  landlord  both 
the  land  demised  and  the  landguned  by  the  encroach- 
ment. That  being  the  law,  we  may,  first,  inquire 
into  the  reason  of  it,  and  secondly,  regard  the  whole 
in  reference  to  the  only  difficulty  raised  in  the  pre- 
sent case.  With  respect  to  the  first  question  the 
tenant,  having  acquired  the  land  demised  from  his 
landlord,  is  bound  to  protect  his  landlord's  rights, 
■ad  to  cnve  up  the  land  at  the  end  of  his  tenancy 
to  as  fbu  an  extent  as  he  took  it.  There  is  always 
a  temptation  to  a  tenant  to  take  in,  during  his 
tenancy, land  adjoining thatwhichhe  holds, andsuch 
land  may  or  may  not  belong  to  his  landlord.  But 
it  is  considered  more  convenient  and  more  in 
accordance  with  the  rule  of  property,  to  suppose 
that  the  tenant  made  such  an  encroachment  for  the 
benefit  of  the  reversioner,  and  thus  that  the 
benefit  should  go  to  the  reversioner.  It  is,  there- 
fbre,  held  that  all  encroachments  are  to  be  taken  to 
have  been  made  for  the  benefit  of  the  landlord, 
nnless  the  tenant  has  clearly  made  them  for  his 
own  benefit  and  not  for  that  of  his  landlord.  To 
avoid  questions  as  to  the  right  to  landed  property, 
and  to  exclude  persons  who  come  in  merely  as 
encroachers  from  acquiring  such  lands  for  their 
own  benefit,  it  is  considered  better  that  the  land- 
lord should  have  such  lands  than  the  tenimt.  That 
rale  appears  to  me  to  be  altogether  independent  of 
the  question  whether  the  encroachment  was  or  was 
not  a  wrongful  act.  If  the  tenant,  in  making  the 
encroachment  was  a  wrongdoer,  that  does  not  appear 
to  me  to  be  any  reason  for  his  chumine  a 
right  by  reason  of  that  wrong  or  for  his 
excluding  his  landlord.  Nor  does  there  appear  to 
me  to  be  any  reason  for  putting  the  landlord  in  a 
worse  position,  because  the  tenant  made  the  en- 
croachment by  his  assent.  There  might  be  some 
reason,  if  the  rule  applied  (mly  to  an  encroach- 
ment by  a  tenant  on  adjoining  land  belonging  to 
his  landlord ;  bnt  as  it  applies  also  to  an  encroach- 
ment on  land  belonging  to  a  third  party,  the  rea- 
son fails.  When,  therefore,  we  consider  the  rule 
generally,  and  its  application  to  land  generally, 
the  assent,  or  want  ca  assent,  of  the  landlord  has 
no  distinct  bearing  on  the  operation  of  the  role. 
It  would  seem  bodi  from  the  character  of  the  law 
itself  and  from  the  authorities  referred  to«  that  the 
same  doctrines  i^E^y  to  an  encroachment,  whether 


the  landlord  has  g[iven  his  assent  or  not ;  and  th* 
tenant  must  give  up  to  his  landlord  what  be  has  got 
through  his  moans.  And  it  seems  a  reasonable  con- 
clusion that,  if  the  landlord  knows  what  his  tenant 
is  doing,  and,  being  a  gtood-natured  man,  does 
not  choose  to  take  notice  of  the  encroachment,  bat 
allovp  his  tenant  to  take  the  land  and  hold  it,  on 
the  same  teims  as  if  he  had  taken  it  without  such 
consent,  that  ought  not  to  make  him  worse  off 
than  if  the  tenant  had  made  the  encroachment 
withaut  his  knowledge  or  consent.  The  tenant 
ought  not  to  get  the  advantage  of  his  landlord's 
good-nature.  Jtly  conclusion  then  is,  no  matter  what 
the  etymology  ot  the  word  encroachment  may  be, 
or  its  applicability  in  a  general  sense,  that  the 
word  is  used  quite  anart  from  the  condition  of  the 
assent  or  dissent  of  tne  landlord,  and  that,  to  show 
that  on  encroachment  has  been  made,  it  is  suffi- 
cient to  show  that  Bomethiog  has  been  taken  by 
the  tenant  as  tenant,  and  during  his  tenancy, 
nnder  circumstances  which  do  not  clearly  show 
that  he  took  for  his  own  benefit  adversely  to  his 
landlord.  That  being  so,  it  appears  in  this  case, 
that  the  predecessor  in  title  of  the  defendant  tola 
the  landlord  that  he  wished  to  take  in  a  piece  of 
the  adjoining  land  belonging  to  the  landlord,  and 
that  it  was  then  agreed  "  toat  Thomas  Woodington 
should  hold  such  adjoining  land  on  the  same  terms 
as  the  premises  comprised  in  the  said  indenture  were 
held.'  The  statement  of  what  was  agreed  upon  on 
this  occasion  amounts  to  no  more  than  an  assent 
by  the  landlord  to  his  tenant  malfing  the  encroach- 
ment, on  the  terms  that  the  part  gained  by 
such  encroachment  should  be  subject  to  the  same 
terms  as  if  it  had  been  made  without  such  assent. 
There  does  not  seem  to  have  been  any  notion  on 
the  part  of  the  landlord  that  the  tenant  should  hold 
the  land  as  tenant  at  will.  The  intention  was  that 
the  tenant  should  be  allowed  gp^tis  to  add  the 
piece  of  ground  to  the  piece  he  already  held,  and 
nold  it  on  the  same  terms.  It  appears  to  me  that 
if  the  tenant  and  the  landlord  had  both  been  good 
lawyers  the  tenant  would  have  asked  to  be  allowed 
to  inclose  a  piece  of  the  waste  on  the  terms  that 
such  an  inolosure  should  be  regarded  in  the  same 
light  as  an  encroachment  without  assent ;  and  the 
landlord's  reply  may  be  translated  into  an  assent 
to  such  a  proposal.  That  being  the  effect  of  what 
took  place  on  that  occasion,  the  result  is  that,  but 
for  the  Statute  of  Frauds,  there  having  been  an 
entiT  on  the  port  of  the  tenant,  such  an  assent 
would  have  amounted  to  a  demise  of  that 
land  to  hold  till  the  end  of  the  tenancy,  and  the 
only  reason  why  it  is  to  be  treated  differently 
arises  from  the  ^tute  of  Frauds.  The  defiendant, 
therefore,  contends  that  he  is  entitled  to  treat  it, 
not  as  amounting  to  such  a  demise,  but  as  creating 
by  virtue  of  the  Statute  of  Frauds,  only  a  tenancy 
at  will,  and,  that  being  so,  that  the  7th  section  of 
the  Statute  of  Limitations  applies.  He  thus 
begins  by  defeating  the  operation  of  what  took 

glace  by  means  01  the  Statute  of  Frauds,  and 
aving  thus  redaced  his  holding  <rf  the  land  to  a 
tenancy  at  will,  he  then  insists  wat,  by  the  opera- 
tion of  the  Statute  of  Limitations,  hb  right  to  the 
land  is  indefeasible.  Acts  of  Parliament  are  no 
doubt  to  be  dealt  with  conjointly ;  but  to  first  of  all 
make  a  tenancy  at  wiQ  by  means  of  one  act,  when 
the  law  has  imposed  on  the  parties  a  specific 
relation,  and  then  to  make  another  act  apply 
to  the  assumed  relation  between  the  parties, 
would  be  a  torture  of  facts  which  we  ore  not  bound 
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to  apply.  The  result  was,  that  the  parties  en- 
terea  into  an  agreement  which  conld  not  be  speci* 
fically  enforced  between  them;  what  the  tenant 
did  with  the  land  might  be  taken  as  a  part  per- 
formance of  such  agreement,  and  the  Court  of 
Chancery,  under  such  circumstances,  might  pos- 
sibly give  effect  to  what  took  place  between  them. 
But  the  agreement  was  that  the  parties  should  be 
in  the  same  position,  as  if  the  encroachment  had 
been  made  without  any  agreement  at  all.  Are  we 
then  bound  to  say  that  the  assent  of  the  landlord 
made  such  an  arrangement  futile  P  As  regards  the 
Statute  of  Limitations,  I  am  of  opinion  that  the 
case  of  an  encaoachment  is  a  peculiarity  of  law  to 
which  the  statute  does  not  apply,  as  the  law 
treats  it  as  if  it  formed  part  of  the  land  origin- 
ally demised.  I  may  further  remark  that  the 
Statute  of  Limitations  applies  against  a  man 
who  is  the  actual  owner  of  property ;  but,  if  the 
contention  of  the  defendant  were  to  hold  good,  it 
would  apply  (in  a  case  where  the  land  encroached 
on  was  not  the  property  of  the  landlord)  against  a 
man  who  was  not  tue  actual  owner  of  the  property. 
With  great  respect  for  the  learned  Judge  of  the 
County  Court,  I  think  that  his  decision  strained  the 
facts.  So  far  from  there  having  been  a  fresh  demise, 
creating  a  tenancy  at  will,  it  appears  to  me  never 
to  have  been  attempted  to  create  such  a  demise, 
but  simply  the  landlord  allowed  the  encroachment 
to  be  made  exactly  as  though  it  were  to  be  made 
without  his  assent.  Another  question  that  arises 
is,  assuming  the  tenant  who  made  the  enclosure  to 
have  been  bound  by  what  took  place,  is  the  defen- 
dant so  bound  F  It  is  stated  in  the  case  that, 
seven  or  eight  years  after  the  enclosure  was  made, 
the  defendant  entered,  pulled  down  the  privy 
and  pigstye,  and  built  his  house  ;  whether  he 
did  80  ^y  the  permission  of,  or  under  a  demise 
from,  E.  Woodington,  is  uncertain."  There  was  no 
special  entry  on  the  piece  of  land  gained  by  the  en- 
croachment, but  a  genera]  entry  on  both  that  land 
and  the  part  of  the  land  contained  in  the  original 
demise,  and  rent  was  paid  up  to  1867  by  the  defen- 
dant as  representing  the  original  tenant.  I  think 
that  as  the  original  tenant  would  have  been  bound 
to  give  up  the  whole  of  the  land,  there  is  nothing 
to  place  the  defendant  in  any  better  position. 
For  these  reasons  I  think  that  the  part  of  the 
County  Court  judge's  jadgment  appealed  against 
must  be  reversed  with  costs. 

Kbatikg,  J. — I  am  of  the  same  opinion,  and  for 
the  same  reasons. 

Brett,  J. — Our  decision  depends  mainly  on  the 
construction  we  put  upon  the  case.  If  this  enclosure 
was  an  encroachment  the  judgment  cannot  be 
maintained,  but  the  additional  land  must  be  con- 
sidered to  have  been  held  by  the  tenant  as  part  of  the 
demised  premises,  and  in  that  case  must  be  given 
up  at  the  end  of  the  term  to  the  landlord.  But 
then  it  is  argued  that  it  was  not  an  encroachment, 
because  there  was  a  specific  agreement  between 
the  landlord  and  the  tenant,  which  prevented  it 
from  having  that  character,  and,  moreover,  that 
what  the  tenant  did  he  did  with  the  knowledge  of 
his  landlord  and  mthout  his  landlord  making  any 
objection.  As  to  the  first  point,  I  think,  on  the 
construction  of  the  case,  that  there  was  no  specific 
agreement  between  the  parties,  but  that  the 
tenant  gave  notice  that  he  was  going  to  encroach, 
and  the  landlord  said  he  would  not  interfere.  The 
inclosure,  therefore,  was  nothing  more  or  less  than 
an  encroachment,  and  the  mere  knowledge  of  the 


landlord  that  an  encroachment  is  taking  place,  and 
his  |non-interferenoe  under   such   circumstanoee, 
does  not  alter  the  character  of  the  transaction. 
Judgment  reversed  vnth  cottt. 

Attorneys  for  the  plaintiffs,  FreshMd*. 

Attorney  for  the  defendants,  Oeo.  E.  Spmcer,  fbr 
Pigeon,  Bristol. 


COTTST  or  EXCSEQUEB. 

Beported  by  T.  W.  Saukdib^  H.  Leioh,  aad  B.  k.  Knaun. 
S«qn.,  BuTisten-at-Law. 

Saturday,  Nov.  4. 
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Certificate  for  costs — Action  to  try  a  right — 30  ^  31 

Vict.  c.  142,  s.  6. 
Where  a  plaintiff  in  an  action  of  toii  recovers  a  sum 
under  101.,  cmd  Vie  judge  who  tried  the  eaast 
refuses  to  certify  under  30  ^  31  Viet.  e.  142, «.  5, 
tlie  court  will  interfere  with  the  discretion  of  fh* 
judge  if  the  actioti  involves  a  question  of  right, 
but  th>y  will  not  so  interfere  if  tlie  action  be  for 
damages  only :    (Hatch  v.  Lewia,  6  L.  T.  aef. 
N.  S.  254,  dUtinguished.) 
This  was  an  action  of  trespass  on  a  piece  of  land 
known  as  Kiln-hill,  at  Flimby,  in  tne  county  of 
Cumberland,   tried    at    the    Cumberland  Spring 
Assizes,  1870,  before  Mr.   Justice  Willes  and  a 
special  jury. 

Shortly  before  the  Assizes  the  defendant  took 
out  a  summons  to  amend  his  pleadings,  and  ob- 
tained leave  to  do  so ;  when  he,  for  the  first  time, 
pleaded  two  pleas  setting  up  two  separate  rights  of 
way  over  the  land.  The  defendant  nad  previoosly 
only  pleaded  pleas  putting  in  issue  the  question  a 
the  right  to  play  games  on  the  plaintiff's  land 

The  action  was  brought  to  recover  damage* 
against  defendant  for  having  palled  down  fmd 
destroyed  the  plaintiff's  fence  situate  on  a  piece 
of  land  which  he  had  bought  for  building 
purposes,  and  which  formed  part  of  an  on- 
fenced  space  of  twelve  acres  near  to  Flimby 
village,  and  over  the  whole  of  which  the  defendant 
claimed  a  public  right  to  play  games.  The  defen- 
dant had,  with  others  who  had  acted  at  his  insti- 
gation, pulled  down  the  fence  which  had  been 
erected,  for  the  purpose  of  playing  at  football  and 
other  games,  which  they  alleged  tney  had  a  rigbt 
t<2  play,  by  immemorial  custom  and  usage,  on  the 
land  in  question. 

The  jury  found  a  verdict  for  the  plaintiff  for  40». 
on  all  the  issues,  except  one,  and  that  one  being 
the  issue  involving  a  public  right  of  way  over  the 
green,  they  found  for  the  defendant. 

His  Lordship  being  requested  by  the  counsel 
for  the  plaintiff  to  grant  a  certificate  for  costs,  re- 
served his  decision,  stating  he  should  not  certify 
until  he  found  out  whether  defendant  would  more 
the  court  above  or  not;  and  he  intimated  that  if 
defendant  did  not  move  for  a  new  trial,  and  no 
further  trespasses  were  committed,  that  he  should 
not  certify. 

The  defendant  did  not,  accordingly,  move  for  a 
new  trial;  and  on  the  counsel  for  the  plaintiff 
going  before  the  judge  who  tried  the  cause,  at 
chambers,  his  Lonlship  refused  a  certificate. 

Kemplay  moved  for  and  obtained  a  rule  calling 
on  defendant  to  show  cause  why  the  plaintiff 
should  not  be  allowed  his  casts,  pursuant  to  the 
5th  section  of  30  A  31  Vict.  c.  142,  which  provides 
that  no  costs  shall  be  recovecafale  in  a  Sppenor 
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Gonrt  where  less  than  102.  are  recovered  in  an 
action  of  tort,  nnless  the  judge  certify  on  the  record 
that  there  was  sufficient  reason  for  bringing  such 
action  in  a  Superior  Court,  or  unless  the  court  or 
a  judge  at  chambers  shall  by  rule  or  order  allow 
such  costs. 

Quain,  Q.C.  (Crompton  with  him),  showed  cause 
against  the  rule. — This  is  a  direct  appeal  from  the 
decision  of  Mr.  Justice  Willes.  He  exercised  his 
discretion  at  the  trial.  Neither  party  are  in  the 
right  in  this  case,  for  the  plaintiff  had  erected  a 
fence  and  post  across  a  public  right  of  way,  and 
neither  party  being  in  the  right,  the  learnt  judge 
thought  it  better  for  both  parties  to  pay  their  own 
costs.  There  is  no  case  reported  where  the  court 
have  interfered  with  the  judge's  decision  at  Nisi 
Frius.  The  judge  intimated  that  he  would  make 
no  order  for  costs  if  the  trespasses  were  not  re- 
peated, and  there  is  no  complamt  of  the  repetition 
of  annoyance  to  the  plaintiff.  HcUch  y.  Lewis 
(5  L.  T.  Bep.  N.  S.  264;  7  H.  &  N.  .367),  shows 
that  the  court  will  not,  on  facts  substantially  the 
same  being  before  them  as  before  the  judge  at 
Nisi  Prius,  exercise  their  authority  to  review  the 
decision  of  the  judge. 

HoVcer  Q.C.  (Kemplay  with  him)  in  support  of  the 
rule. — ^The  question  in  Hatch  v.  Lewis  was  one  of 
damages,  and  did  not  involve  a  auestion  of  right. 
Here  the  question  is  a  right  to  play  at  games.  If 
this  action  had  been  commenced  in  the  County 
Court  it  would  have  been  removed  to  the  Superior 
Court  by  order  of  the  Judge  at  Chambers.  The 
plea  on  which  defendant  succeeded  was  an  after- 
thought. The  real  question  is  solely  the  right  to 
play  ^ames  on  the  green,  and  on  that  issue  the 
plaintiff  was  entirely  successfiil. 

Kelly,  C.B. — We  are  of  opinion  that  this  rule 
should  be  made  absolute.  Although  no  one  enter- 
tains a  higher  respect  than  myseS  for  the  great 
legal  knowledge  of  Mr.  Justice  Willes,  and  the 
general  accuracy  of  his  judgment,  we  find  it 
impossible  in  the  present  case  to  concur  with  him. 
The  plaintiff  becomes  possessed  of  a  piece  of  land 
at  Fhmby,  a  small  village  in  Cumberland,  and  after 
he  had  purchased  the  property  he  was  informed 
that  the  inhabitants  of  the  village  claimed  a  right 
to  use  and  to  enjoy  the  land,  and  to  play  games 
upon  it.  The  phuntifi  meditated  erecting  build- 
ings on  the  land,  and  having  purchased  it,  for  the 
first  time  finds  the  defendant  and  others  come  and 
play  football  on  the  land,  in  exercise  of  a  right 
which  they  claim  on  behalf  of  the  inhabitants  of 
Flimby.  He  finds  his  right  made  invalid,  and 
seeks  nis  remedy  by  an  action  of  trespass.  The 
defendant  sets  up,  as  a  defence  to  the  action, 
a  rig^t  to  play  games,  and  for  months  the  plaintiff 
imagines  that  he  is  going  to  try  that  issue;  bat 
shortly  before  the  trml  the  defendant  takes  out  a 
summons,  amends  his  pleas  by  pleading  a  right  of 
way,  and  that  issue — which  is  not  the  one  for 
wmch  the  action  was  brought — was  found  for  the 
defendant.  If  this  action  had  been  brought  in  the 
first  instance  in  the  County  Court,  we  think  that 
it  is  beyond  argument  that  it  would  have  been 
removed,  to  the  Superior  Court.  We  were  pressed 
in  the  argument  by  the  case  of  Hatch  v.  Lewis 
(7  H.  A  N.  367 :  5  L.  T.  Bep.  N.  8.  254) ;  but 
when  we  bring  ourselves  to  consider  the  nature 
ot  the  reasoning  in  that  case,  we  are  able  to  dis- 
tinguish between  them.  The  present  case  is  an 
action  to  try  a  beneficial  interest  in  a  tract  of  land, 
•ad  the  rignt  is  in  question.    The  cases  where  no 


such  right  exists  are  distinguishable,  as  they  are 

?ue8tion8  of  the  amount  of  damages  to  be  awarded, 
f  we  did  not  make  the  defendant  pay  the  costs  it 
would  be  an  encouragement  to  the  parties  to  com- 
mit injuries  to  other  people's  property.  The 
application  which  was  made  to  the  judge  at 
cnambers  who  tried  the  case,  was  only  a  repe- 
tition of  the  application  which  was  made  at  the 
trial.  It  is  said  that  there  was  an  understanding 
that  if  the  defendant  did  not  move  for  a  new  trial 
the  costs  should  be  divided;  but  the  plaintiff  is 
not  bound  by  that  arrangement,  and  he  has  a 
right  to  do  what  he  has  done,  and  to  come  here 
and  call  upon  us  to  exercise  our  judgment. 

Bbamwbll,  B. — In  form  this  is  not  an  appeal 
from  the  judgment  of  my  brother  Willes,  but  in 
substance  it  is ;  for  the  reason  for  which  we  are 
called  upon  to  make  this  rule  absolute  is  that  there 
was  sufficient  reason  to  bring  the  case  into  the 
Superior  Court.  It  seems  to  me  open  to  plaintiff 
to  make  this  application,  and  I  say  at  once  why  I 
think  so.  There  was  sufficient  reason,  and  then  if 
such  is  the  case  there  is  no  discretion  that  the 
judge  should  certify;  he  ought  to  certify.  It  is 
only  for  him  to  see  that  there  was  sufficient  reason 
Over  the  whole  of  a  larger  piece  of  land  of  which 
the  land  in  question  forms  a  part  the  inhabitants 
claim  a  right  to  play  games.  The  question, 
therefore,  is  one  of  large  pecuniary  value,  as  it 
prevents  the  land  being  valuable  for  building  pur- 
poses. Let  us  consider  what  would  have  happened 
if  plaintiff  had  brought  the  case  in  the  County 
Court.  Can  any  one  doubt  but  that  the  case 
would  have  been  removed  to  a  Superior  Court,  if 
the  defendant  had  come  and  said,  "  This  action  is 
brought  to  try  the  right  to  play  games  on  the 
village  green  r"  The  case  of  Hatch  v.  Leuris  has 
been  alluded  to  more  than  once  in  the  course  of  the 
argument.  I  do  not  wish  to  recall  anything  I  said 
in  my  judgment  in  Hatch  v.  Lewis.  There  the 
action  was  brought  for  damages  alone,  and  there 
the  judge  who  presides  at  the  trial  must  decide ;  but 
here  a  right  is  in  question,  and  a  right  would  have 
little  or  no  bearing  on  the  damages  to  be  awarded. 
Cleasbt,  B. — Ifl  had  had  to  decide  this  case  by 
myself,  without  my  mind  being  regulated  by  the 
opinion  of  the  rest  of  my  learned  brethren,  I 
should  have  thought  the  decision  of  Willes,  J., 
should  not  be  interfered  with.  I  cannot  help 
thinking  that  if  the  judge  is  applied  to  for  costs, 
and  refuses  to  certify,  that  the  court  should  not 
interfere  with  his  decision  without  strong  and 
substantial  reasons ;  I  refer  to  the  judgment  of 
my  brother  Bramwell  in  Hatch  v.  Lewis,  where 
he  says,  "  although  the  Legislature  has  given  us  the 
power,  it  never  could  have  been  intended  that  we 
shoald  exercise  it  on  the  some  materials  as  those 
before  the  judge  at  Nisi  Prius.  I  will  not  say 
that  the  matter  altogether  is  one  of  discretion,  but 
it  is  undoubtedly  one  of  opinion,  no  rule  being 
laid  down  by  which  the  judge  at  Nisi  Prius  is  to 
be  guided  in  saying  wjaether  there  is  sufficient 
reason  for  bringing  the  action  in  a  Sirperior  Court. 
It  never  could  uftve  been  intendea  that  there 
should  be  an  appeal  tram  the  jndge,  who  has  the 
best  opportunity  of  seeing  and  Being  the  most 
competent  person  to  decide  whether  the  action 
was  fit  to  be  brought  in  a  Superior  Court.  In  the 
majority  of  oases,  a  great  deal  of  time  would  be 
wasted  and  money  expended,  if  such  appeals  were 
allowed.  How  oould  the  court,  with  confidence  in 
its  judgment,  reverse  the  decision  of  the  judge  at 
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Nisi  Prins  upon  a  qnestioo,  Hot  of  logical  reason- 
ing and  demonstrntion,  bnt  of  matter  of  opinion  f 
I  am  fortified  in  this  Tiew  by  seeing  that  the  power 
which  is  giren  to  us,  is  also  given  to  a  jadge  at 
ohambo^;  and  therefbre,  after  mT  Lord  refused 
this  application,  the  plaintiff  might  hare  gone  to 
a  single  judge  ajjd  asked  him  to  certify.  The 
Legisbtore  never  oould  have  intended  io  make 
the  one  tribunal  practically  a  court  of  appeal  from 
the  other,  such  court  being  without  sufficient 
means  &t  coming  to  a  oorreot  conclusion."  I  have 
great  difficulty  m  distinguishing  between  this  case 
and  the  present.  The  plaintiff  was  in  the  wrong 
in  erecting  a  fience  and  poets,  and  the  defendants 
put  down  Uie  obstruction,  and  determine  to  exer- 
cise not  only  a  right  of  way  over  the  land,  bot  also 
to  continue  playing  games  upon  it.  It  may  be 
that  the  learned  judge  may  have  taken  this  into 
account ;  and  I  feel  we  ought  not  to  interfere,  but 
out  of  deference  to  my  brother  judges,  and  the 
respect  I  have  for  their  opinion,  I  do  not  differ. 

RtUe  absolute. 

Attorneys  for  plaintiff,  Oreaorv,  Botodiffe,  and 
Co.,  for  Lamh  and  Howeon,  Whitehaven. 

Attorney  for  defendant.  Sharp  and  Vliithome, 
for  Oarrick,  Wigton. 


Saturday,  Nov.  11 

Bdxion  v.  Bust. 

BMuU  tf  Frauit  (29  Ocw.  %  c.  3),  «.  IT—Bale  of 

good$—Not»  or  memortmium  in  writing. 
The  plaintif  had  a  deal  wUh  &e  d^findant  for  the 
purehate  of  a  quamiUy  qf  leoal  fbr  a  priee  more 
than  lOL,  and  he  handed  to  htm  the  foUotring 
memorandum  or  bought  note :  "  Bottght  Mr.  0.  J. 
Buifa  wool  a»  eaMmmed,  at  l&d.  net  eaah,  to  he 
weighed  amd  paid/or  on  the  premieee  one-ha^,  and 
the  vihole  to  ee  cleared  in  aixmt  twenly-one  days, 
<A«  wool  to  be  deUtared  at  Ohdm^ord  rtuhoay 
station  free  of  dharge,_  net  vieifht.    By  cheque  to 
hold  till  paid  if  required.    Little  Leigh' t  itiool  to 
h«  tent  on  reoetpi  of  sash,  and  the  other  <o  foUow 
afttif  poAA  for.—W.  Bvttton."    The  pknn&ff  not 
hennng  completed  his  bargain  wi^in  the  tteenii/- 
an«  tiays,  the  d^endaint  vtroie  to  him  on  the  «fc 
Fti.  to  the  ^eet  thai,  in  eoneeentenee  of  the  deiaiy, 
he  should  consider  the  deal  <m,  amd  ioovM  restU 
the  tpool.     On  the  foUovting  day  the  plaintiff  and 
the  defendant  met,  and  the  former  ashed  the  latter 
for  a  copy  of  bis  Utter  {the  bought  note)  of  the 
nth  Jem.,  (MM  the  same  day  the  defendant  wrote 
a  letter  to  the  plaintiff  in  Stese  words : — "  0.  J. 
Bust  to  W.  Buxton,  Esq.— Dear  Sir,— J  beg  to 
endose  a  copy  of  your  letter  (^  the  WtK  Jan. 
1871,"  and  nteh  IMer  contained  a  copy  of  the 
letter  or  boiuht  note  of  the  plaintiff  of  the  said 
llOt  Jan.    The  d^endaiU  hmin^  uUimateb/  re- 
fused  to  dMoer  the  wool,  the  plaintiff  brought  an 
aetion  against  him  i 
Hdd,  that  there  was  a  n^fieient  memoramUtm  in 
writing  ef  the  bargain  signed  by  ike  cUfendant 
within  the  17th  eeeiion  qfthe  Statute  i^f  Frauds. 
Tnt  was  a  role  oaUing  upon  the  plaintiff  to  show 
eaose  wby  the  verdict  foond  for  him  should  not  be 
•et  aside  and  a  nonsnit  or  a  verdict  for  the  defen- 
dant be  entered  porsoant  to  l«ave  reserved,  on  the 
ground  that  there  was  no  memorandum  sigped 
bv  the  defendant  sufficient  to  satisfy  the  Btatute 
of  Frauds. 
The    deolaratiuu    stated    that    the    defendant 


bargained  and  sold  to  the  plaintiff,  and  that  the 
plaintiff  bought  of  the  defenduit,  certain  wool  at 
the  price  of  15<i.  per  lb.,  and  certain  other  wool  at 
12i.  per  lb.,  to  be  weighed  and  paid  for  on  the 
defendant's  premises,  to  be  cleared  in  about 
twenty-one  days  from  the  date  of  the  said  agree- 
ment and  to  be  delivered  at  Chelmsfbrd  railway 
station,  &c.,  and  that  all  conditions  were  fulfilled 
to  entitle  the  plaintiff  to  have  the  said  goods 
cleared  and  delivered  as  aforesaid,  yet  the  defen- 
dant did  not  nor  would  clear  or  suffer  the  plaintiff 
to  clear  the  said  goods,  or  deliver  the  said  wool  to 
the  plaintiff,  whereby,  Ac.  There  were  other 
counts  for  detaining  and  oonverting  the  goods. 

The  defendant  pleaded  a  denial  ofthe  agreement, 
and  of  the  breach,  wad  that  the  plaintiff  was  not 
ready  or  willing  to  clear  the  sua  goods  in  about 
twenty -ene  days  fh>m  the  date  of  the  said  agree- 
ment. There  were  other  pleas  which  are  imma- 
terial. 

The  cause  came  on  for  trial  before  Pigott,  B.,  at 
the  sittings  in  Middlesex  in  Trinity  Term  last, 
when  the  facts  appeared  to  be  as  foDows :  The 
plaintiff  who  is  a  dealer  in  wool,  on  the  11th  Jan. 
1871,  had  a  deal  with  the  defendant,  who  is  a  farmer, 
for  the  purchase  of  a  large  quantity  of  wool,  and  at 
that  time  the  plaintiff  wrote  and  signed  a  contract 
note  which  he  handed  to  the  defendant.  On  the  8th 
Feb.  following  the  defendant  wrote  the  following 
letter  to  the  plaintiff— 

W.B«xton.BK,.  TheW«Ten,Wsdn«da,. 

Dear  Sir.— It  U  now  twenty-eight  days  since  yon  and  I 
had  a  deal  for  my  wool,  wlioh  was  for  yon  to  have  Uken 
ft'l  away  in  twenty-one  days  from  the  tune  yon  bpntht  It 
X  do  not  ooniider  it  bnainese  to  pnt  it  off  like  this,  the^ 
fore  I  ooniider  the  deal  off  as  yon  have  not  oompleted 
yonr  part  of  the  oontiaot,  I  shall  now  sell  the  wool  to 
yon  again  at  a  different  pnoe,  or  shall  sell  it  to  some  one 
else ;  at  the  same  time  I  shall  be  at  Btaintree  to-monow, 
Thnnday,  at  deven  o'eloA,  ready  tor  a  fresh  deal  ff  yon 
please  to  oome,  bnt  do  as  yon  please  abont  it.— Toon, 
&o.,  0. 3.  Bust. 

On  the  next  dav  (9th  Feb.)  the  plaintiff  and 
defendant  met  at  Braintaree,  and  at  tbat  meeting 
the  plaintiff  asked  the  defendant  for  a  copy  of  his 
letter  of  the  11th  Jan.,  bong  the  bought  note  of 
the  wool,  and  accordingly  the  next  day  the  defm- 
dant  wrote  to  the  plaintiff  as  follows : 

The  Warxea,  little  Leighs,  Chelmsford, 
9Ui  Febmaiy. 

Ot.  J.  Bast  to  W.  BnztoD,  Esq. 

Dear  Sir.— I  beg  to  enclose  a  oopy  of  yonr  letter  of 
the  11th  Jan.  1871. 

The  copy  was  as  follow  : 

Bonght  Mr.  E.  J.  Bast's  wool  as  examined,  at  ISd.  net 
cash,  to  be  weighed  and  paid  for  on  the  premises  one- 
half,  and  the  whole  to  be  cleared  in  abont  twenty-one 
days.  The  wtwl  to  be  delivered  at  C!helmifoTd  railway 
station  free  of  charge,  net  weight.  By  cheque,  to  hold 
till  paid  if  reqniied,  little  Leigh's  wool  to  be  sent  on 
receipt  of  cash,  and  the  other  to  follow  after  paid  for. 

Written  9th  Feb.  1871.  W.  BtrxTON. 

The  "  ISd.  net  cash  "  means  ISd.  per  lb.,  one-half  and 
the  whole,  Ao.,  means  that  the  wool  is  to  be  deliveied 
and  ^d  for  in  two  Iota,  one-half  first  and  then  the  re- 
maining half . 

The  defendant  refhsed  to  deliver  the  wool,  and 
it  waa  contended  for  him  that  there  was  no  note 
or  memorandum  in  writing  of  the  barKain  under 
the  Statute  of  Frauds  tol>ind  the  d^ndant  (a) 

(a)  By  the  17th  section  of  the  29  Oar.  2,  c.  8  (Statute 
of  Frmnds)  it  is  enacted  "  That  no  ccmtiaot  for  the  sale 
of  any  goods,  wares,  or  merohanjUse,  for  the  price  ot  lOi. 
sterliiig  or  npwardB,  shall  be  allowed  to  be  good,  except 
the  bayer  shall  aooept  part  of  the  gooda  so  soM,  aad 
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BuiTov  V.  Bust. 


[Ex. 


and  the  learned  jadge  was  applied  to  to  oonsnit 
the  plaintiff.  This  he  declined  to  do,  reserring 
leave,  however,  to  move  the  present  role.  The 
case  went  to  the  jnry  upon  the  issaes  joined,  and 
thej  found  for  the  plaintifE,  with  150i.  damages. 

PoxteU,  Q.  C.  and  B.  V.  WiUiam$  showed  caase. 
As  there  was  neither  delivery  nor  part  payment, 
and  the  value  of  the  goods  was  lOZ.  and  upwards, 
the  question  is  whether  there  was  a  noto  or  memo- 
randum in  writing  snfiBcient  to  bind  the  defen- 
dant? and  it  is  submitted  that  the  copy  of  the 
bought  note  sent  by  the  defendant  to  the  plaintiff, 
attached  to  his  letter  referring  to  it,  is  sufficient. 
Here  is  a  memorandum,  therefore,  in  the  defen- 
dant's own  handwriting,  with  his  own  name  in  it. 
If  these  had  been  exchanged  at  the  time,  no  donbt 
wliatever  could  have  existed.  The  defendant 
admita  the  bargain,  as  set  ont  in  the  bought  note, 
a  copy  of  which  he  sends  to  the  plaintiff. 
[Clkasby,  B. — But  in  his  letter  of  the  8th  Feb.  he 
oisclaims  the  contract,  and  says  that  it  no  longer 
exists  as  a  binding  bargain.]  B!e  does  not  deny  that 
a  contract  was  nutde,  but  merely  says  that  it  has 
not  been  carried  ont  by  the  plamtin ;  that  was  a 

?nestion  for  the  jury,  who  found  for  the  plaintiff, 
t  is  only  necessary  for  the  plaintiff  to  show  that 
there  was  a  memorandum  binding  upon  the  defen- 
dant, under  the  Statute  of  Frauds:  (Bailey  v. 
Sweeting,  30  L.J.  150,  0.  P. ;  9  C.  B.,  N.  S.  450.) 
There  the  purchaser  of  goods  wrote  a  letter  to  the 
seller,  in  which,  after  referring  to  all  the  essential 
terms  of  the  contract,  he  stated  that  he  had  never 
received  and  had  declined  to  have  the  goods, 
becanse  they  had  been  damaged  by  the  carrier 
before  they  reached  him ;  and  it  was  held  that 
such  letter,  notwithstanding  it  contained  such 
repudiation,  was  a  sufficient  memorandam  of 
the  contract  to  satisfy  the  17th  section  of  the 
Statute  of  Frauds.  This  case  was  subse- 
quently foHowed  by  Oibson  and  another  v.  Hol- 
land (35  L.  J.  6.  0.  P. ;  13  U.  T.  Bep.  N.  8.  293), 
where  it  was  held  that  letters  passing  between  a 
principal  purchaser  and  his  f^ent  to  purchase 
goods,  if  tney  contain  the  terms  of  the  contract, 
constitute  a  sufficient  memorandum  in  writing 
within  the  17th  section  to  support  an  action  by 
the  vendor  for  the  price.  In  the  course  of  his 
judgment,  Erie,  C.  J.,  says  :  "  The  objection  relied 
on  IS  that  letters  passing  between  the  party  to  be 
charged  and  his  own  agent,  and  not  between  the 
parties  themselves,  are  not  sufficient.  But  the 
statute  was  passed  to  prevent  perjury,  and  because 
oral  testimony  is  easily  fabricated,  and  there  is 
just  as  much  corroboration  where  the  letters  are 
between  one  of  the  contracting  parties  and  his  agent 
as  where  they  are  between  the  parties  themselves, 
and  indeed  they  are  more  satisfactory."  [Martin, 
B. —  The  defendant  admits  the  bargain  by  his 
letter  to  the  plaintiff.]  The  only  question  is  whether 
there  is  a  memorandum  in  writing?  [Chan- 
KBLL,  B. — To  enable  yoxx  to  recover,  you  must 
prove  a  contract  in  writing  and  a  fulfilment  of  that 
contract.  Now,  the  jury  have  found  all  in  your 
favour  except  the  point  reserved.]  That  is  so.  In 
WUkinttm  v.  Evan*  (36  L.  J.  224,  C.  P.),  the  plain- 
tiff sent  to  the  defendant  with  certain  cheese  and 


•otnallT  reoeiTe  the  same,  or  rire  something  in  earnest 
to  bind  the  bargam,  or  in  pan  payment,  or  that  some 
note  or  memomndnm  in  wnting  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  snoh 
eoottaet,  or  Hisir  agant*,  theNonto  lawfoUy  aathorised." 


candles  an  invoice,  specifying  the  names  of  the 
plidntiff  and  the  defendant  as  buyer  and  seller  re- 
spectively, the  quantity  of  the  goods  and  their  price. 
The  defendant  returned  the  invoice  with  a  signed 
memorandum  on  the  back,  saying  that  the  cheese 
had  arrived  badly  crushed,  and  therefore  both  the 
cheese  and  the  candles  were  returned,  and  it  was 
held  that  this  was  a  sufficient  memorandum  in 
writing  of  the  bargain  within  the  Statute  of 
Frauds.  Suppose  the  defendant  had  said,  "  I 
send  you  a  copy  of  the  contract  which  I 
will  not  carry  out,  because  you  have  not  car- 
ried it  out,"  would  that  have  been  an  answer  P 
[Martdt,  B. — ^A  man  enters  into  a  contract  which 
the  other  party  carries  away,  and  afterwards  ob- 
jects that  there  is  a  term  in  it  which  is  not  the 
right  one ;  it  is  certainly  a  question  for  a  jury 
whether  or  not  the  terms  have  been  correctly  in- 
serted. The  jurv  have  found  for  the  plaintiff,  that 
his  application  for  the  wool  was  made  in  proper 
time.] 

Oarth  Q.O.  and  Shaw  in  support  of  the  rule. — 
In  this  case  there  is  no  admission  on  the  part  of 
the  defendant  of  the  contract,  but  a  distinct  re- 
pudiation, and  the  letters  do  not  show  a  contract 
assented  to  by  the  defendant.  [Mabtin,  B. — The 
defendant  says,  "  There  was  a  deal,  and  in  these 
terms,  but  upon  a  true  construction  of  the  contract 
the  wool  should  have  been  taken  awav  within 
twenty-one  days."  All  that  Mr.  Powell  had  to  do 
was  to  satisfy  the  iurv  that  there  was  a  contract  in 
writing,  and  that  he  has  performed  it.  The  defen- 
dant merely  says  that  there  was  a  term  in  the 
agreement  which  has  not  been  oomplied  with.] 
Suppose  instead  of  sending  the  contract,  the 
defendant  hod  said  "I  send  a  copy  of  the 
memorandum,  but  I  do  not  admit  ito  correctness." 
That  would  not  have  been  sufficient.  Here  he  sent 
a  copy  of  the  letter,  as  it  is  termed,  as  an  act  of 
courtesy;  but  he  distinctly  said  the  day  before 
that  the  contract  was  very  different.  In  Cooper 
V.  Smith  (15  East,  103)  the  marginal  note  shows 
the  facte  were  these :  A  memorandum  in  writing 
of  a  contract  for  the  purchase  of  flour  by  the 
defendant  of  the  plaintiff,  a  miller,  taken  by  the 
plaintiff's  rider  in  nis  common  order  book  in  these 
terms:  "19th  Feb.  1811.— Of  John  Smith,  641." 
(which  was  explained  to  the  witness  to  mean,  so 
much  received  of  the  defendant  in  satisfaction  of  a 
former  order) ;  "  ditto,  40  of  3,  68»."  (which  was 
explained  to  mean,  a  new  order  for  forty  sacks  of 
flonr  called  "thirds,"  at  58«.  a  sack).  And  this 
without  any  sig^ture  is  not  a  sufficient  memoran- 
dum in  writing  of  the  borgtun  within  the  Statute 
of  Frauds  (29  Oar.  2,  c.  3),  s.  17,  to  bind  the  defen- 
dant, though  it  was  read  over  to  him  bv  his  desire 
at  the  time  it  was  written.  And  sucn  defective 
memorandum  cannot  be  supplied  by  a  letter 
written  aiierwards  by  the  detendant,  in  which, 
though  he  recognised  the  order,  yet  he  insisted 
that  the  flour  had  not  been  delivered  in  time,  and 
therefore  he  was  not  bound  to  take  it,  and  it  was 
not  competent  for  the  plaintiff  to  prove  by  the 
parol  testimony  of  the  person  wno  took  the 
order  that  there  was  no  such  term  in  the  con- 
tract as  to  deliver  the  flour  within  a  given  time. 
That  case  is  very  mnch  in  point  here.  In 
Bieharde  v.  Porter  (6  B.  &  0.  437)  the  &cbB  were 
these : — A  sent  to  B.  on  the  29th  Jan.  an  invoice 
of  five  pockets  of  hops,  and  delivered  the  hops  to  a 
carrier  to  be  conveyed  to  B.  In  the  invoice  A. 
was  described  as  the  seller,  and  B.  as  the  purchaser 
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OcKfORD  V.  Babklu  and  akotexr. 


[Ex. 


of  the  hops.  B.  afterwards  wrote  to  A.  as  follows  : 
"  The  hops  I  bought  of  A.  on  the  23rd  Jan.  are  not 
yet  arrived.  I  receiyed  the  invoice ;  the  last  were 
longer  on  the  road  than  they  ought  to  have  been ; 
however,  if  they  do  not  arrive  in  a  few  days  I  must 
get  some  elsewhere,"  and  it  was  held  that  the 
invoice  and  this  letter  taken  together  did  not  con- 
stitute a  note  in  writing  of  the  contract  to  satisfy 
the  17th  section  of  the  Statute  of  Frauds.  In  that 
case  Lord  Tenterden  in  his  judgment  says,  "  I  think 
this  letter  is  not  a  sufficient  note  or  memorandum 
in  writing  of  the  contract  to  satisfy  the  Statute  of 
Frauds.  Even  connecting  it  with  the  invoice  it  is 
imperfect.  If  we  were  to  decide  that  this  was  a 
sufficient  note  in  writing  we  should  in  efiect  hold 
that  if  a  man  were  to  write  and  sa;^,  'I  have 
received  your  invoice,  but  I  insist  up>on  it  the  hops 
have  not  been  sent  in  time,'  that  woidd  be  a 
note  or  memorandum  in  writing  of  the  contract 
sufficient  to  satisfy  the  statute."  [Martin,  B. — ^I 
quite  agree  with  that  decision;  an  invoice  is  no 
contract.]  It  contains  the  terms.  [Martin,  B. — 
It  only  shows  the  quantity  and  the  price.]  In  the 
present  case  all  that  the  defendant's  letter  of  the 
9th  Feb.  means  is — there  is  a  copy  of  your  letter. 
Both  the  defendant's  letters  are  inconsistent  with 
the  idea  that  he  acknowledged  a  contract ;  he  does 
not  recognise  the  plaintiff's  letter  of  the  11th  Jan. 
as  anything  more  than  a  mere  letter ;  he  does  not 
call  it  a  contract,  and  he  merely  sends  a  copy  as  an 
act  of  conrtesy. 

Martin,  B. — (a)  We  are  all  of  opinion  that  the 
leamedjudge  was  right  in  refhsing  to  nonsuit  the 
plaintiff  I  am  myself  very  clear  upon  the  ques- 
tion. The  real  cironmstuices  of  the  case  are 
these :  On  the  11th  Jan.  the  two  parties  meet  and 
enter  into  a  contract  for  the  purchase  of  the  wool, 
but,  as  the  sum  is  more  than  102.,  it  is  necessary, 
under  the  17th  section  of  the  Statute  of  Frauds, 
that  the  bargain  should  be  in  writing,  and  it  must 
be  taken  that  the  terms  of  it  were,  in  the  word<i  of 
the  memorandum,  called  the  bought  note.  The 
wool  not  having  been  removed  durmg  the  twenty- 
one  days,  the  defendant  on  the  8th  Feb.  wrote 
this  letter.  [His  Lordship  here  read  the  letter 
already  set  out.]  Now  what  is  the  real  and  fair 
meaning  of  that  letter  P  It  is  that  they  had  had  a 
deal  about  the  wool,  and  that  the  plaintiff  had  not 
complied  with  his  contract.  Thereupon  the 
plaintiff  meets  the  defendant,  and  says :  "  Ow 
contract  was  in  writing;  let  me  see  a  copy." 
The  defendant  then  sent  him  a  copy,  which  is  as 
follows.  [His  Lordship  read  the  document  already 
set  out.]  Mr.  Shaw  says  that  the  defeTidant  calls 
this  bought  note  "  a  letter."  Ke  did  so,  perhaps, 
because  ne  bad  determined  upon  becoming  a 
repadiator ;  but  the  plaintiff  clearly  asked  him  for 
a  copy  of  the  contract.  Now,  what  is  the  real 
meaning  of  the  defendant's  correspondence  P  Why 
this.  'There  was  a  contract  between  us,  but  I 
insist  that  upon  a  proper  construction  of  it,  it  was 
to  have  been  carried  out  within  twenty-one  days, 
and  as  that  was  not  done,  I  am  entitled  to  consider 
the  bargain  as  entirely  off.  But  what  says  the 
Statute  of  Frauds  P  [His  Lordship  read  the  17th 
section.]  Now,  it  has  been  decided  over  and  over 
again,  that  all  that  is  required  is  some  memoran- 
dum to  be  si^ed  by  the  party.  It  is  alto^her 
another  question  whether  or  not  the  plaintiff  has 

(a)  KaUy,  C.  B.,  was  sittiiig  in  the  oonrt  for  Crown 
Oaaes  Beeerred. 


broken  his  contract.  Upon  this  the  jury  found  in 
the  plaintiff"8  favour.  I  can  entertain  no  doubt, 
whatever,  that  there  was  a  sufficient  memorandum 
to  satisfy  the  statute.  The  cases  cited  in  support 
of  the  rule  are  no  doubt  correct  upon  their  par- 
ticular facts;  but  they  do  not  apply  to  the  facts  of 
this  case. 

Channbll,  B. — ^I  am  of  opinion  that  the  rule 
should  be  diBcharg[ed.  To  entitle  the  plaintiff  to 
recover  in  the  action  he  must  show  a  contract, 
and  that  it  was  fulfilled.  Now  the  questions, 
whether  there  was  a  contract,  and  whether  it  was 
complied  with,  are  very  different,  and  all  that  we 
have  to  do  upon  this  rule  is  to  see  whether  or  not 
there  is  such  a  contract  as  satisfies  the  Statute  of 
Frauds.  If  so,  all  th^  was  necessary  for  the 
snp^rt  of  the  plaintiff's  action  has  been  found  by 
the  jury.  If  the  contract  failed  to  state  the  price, 
it  would  be  insufficient ;  so  also,  if  the  names  of  the 
parties  were  omitted.  But  that  is  not  so  here. 
Now  it  f^pears  to  me  that  the  defendant  admits 
that  there  was  a  contract,  but  puts  his  defence 
upon  this — that  it  had  not .  been  fulfilled  by  the 
pUintiff.  If  the  defendant  had  said  "I  have  a 
copy  of  your  letter,  but  it  is  no  bargain  because  I 
never  assented  to  it,"  it  may  have  been  otherwise. 
But  he  does  nothing  of  the  sort,  he  merely  con- 
tends that  the  contract  had  not  been  fulfilled  by 
the  plaintiff,  and  that  he  was  entitled  to  treat  it  as 
a  nuUity, 

Clkasbt,  B. — I  have  come  to  the  same  conclusion. 
I  was  at  first  under  a  different  impression  as  to  the 
facts.  It  seems  that  the  deal  was  in  January,  and 
that  at  that  time  the  plaintiff  handed  a  bought  note 
to  the  defendant.  Then  a  dispute  arose  as  to  when 
the  wool  ought  to  have  been  removed.  But  the 
question  we  have  to  determine  is  this :  Did  the 
defendant  send  to  the  plaintiff  his  letter,  with  a 
copy  of  tho  memorandum  of  the  contract  as  con- 
taining the  terms  of  the  contract  P  I  can  entertain 
no  doubt  upon  the  subject.  The  defendant  does 
not  allege  that  the  document  does  not  contain  the 
terms  of  the  contract,  but  merely  that  the  plaintiff 
has  not  complied  with  it.  He  complains  tnat  the 
wool  has  not  been  taken  away  within  the  twenty- 
one  days.  The  plaintiff  says,  "  Let  me  have  a  copy 
of  the  contract,"  and  the  defendant  accordingly 
sends  a  copy  of  it.  It  is  sent  as  a  copy  of  what 
was  the  contract.  I  think  this  is  quite  sufficient 
to  satisfy  the  statute. 

Ride  discharged. 

Attorneys  for  the  plaintiff,  Boy  and  Cairtwrighl. 

Attorney  for  the  defendant,  EoMXMrd  Woodard. 


Saturday,  Nov.  18  and  22. 

OCKVOKD  V.  BaSBIXI  AND  ANOTHBB. 

Agi-eement  for  eompromising  a  ditptUed  daim — 
VaMdUy  of,  though  the  da%m  not  a  valid  oi%e. 

The  eompromiee  of  a  disputed  damn,  made  bona  fide, 
it  a  good  consideration  for  a  promise,  even  although 
it  xdtimately  appears  that  the  daim  woe  toftouy 
unfounded. 

The  plaintiff  married  her  vnde,  who  ijoas  the  father 
of  the  two  defendants  by  a  former  wife,  who  was 

.  living  at  the  time  of  such  marriage,  the  fact  of  her 
being  then  aluje  being  unknown  to  iheplainiiff; 
such  former  wife  died  in  the  lifetime  of  her  husband, 
and  at  his  death  the  plaintiff  bona  fide  claimed 
a  share  of  his  property  as  Ms  widow.  To  avoid 
litigation  the  d^eriaants,  who  had  tahm^  out  letters 
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of  adminigtrcUion,  entered  into  thefoUotping  agree- 
ment with  theplaintiff,  in  her  maiden  name :  "  In 
consideration  of  your  abstaining  from  making,  and 
forbearing  to  make,  any  daim  against  our  late 
father's  estate,  we  hereby  respectively  undertake  to 
pay  you  over  one-third  part  of  the  net  value  and 
proceeds  of  the  estate  up  to  the  time  of  his  decease." 
Held  {following  the  decision  in  Callisher  v. 
BUchoffsheim  (L.  Rep.  5Q.B.  449),  that  the  agree- 
ment was  founded  upon  a  valid  considm'ation, 
and  was  therefore  binding  upon  the  defendants. 
This  was  a  rale,  calling  on  tne  plaintiff  to  show 
cause  why  a  nonsnit  should  not  oe  entered.  The 
action  was  hronght  against  the  two  defendants  for 
the  non-performance  of  a  contract  entered  into 
with  the  plaintiff,  the  first  count  in  the  declaration 
being  for  money  had  and  received,  and  the  second 
count  bein^  as  follows :  "  That  in  consideration 
that  the  plaintiff'  would  abstain  from  making  and 
forbearing  to  make  any  claim  against  the  defen- 
dants' late  father's  estate,  the  defendants  promised 
the  pluntiff  to  pay  ^er  over  one-third  or  the  net 
value  and  proc««(u  of  the  estate  up  to  the  time  of 
his  decease,  and  the  plaintiff,  relying  upon  the  said 
promise,  did  abstain  irom  and  forbear  to  make  any 
clwm  on  the  said  estate,"  &e.  The  defendants 
pleaded  for  an  equitable  plea  "  that  the  promises 
were  made  both  by  the  plaintiff  and  the  defendants 
by  mistake,  and  contrary  to  the  fact  supposed 
and  believed  that  the  plaintiff  had  been  validly 
marriad  to  John  Barelli,  deceased,  and  had  a 
claim  as  his  widow,  and  thereby  the  defendants 
were  induced,  as  the  plaintiff  well  knew,  to  make 
the  said  promise,  and  that  but  for  such  mistake 
they  would  not,  as  the  plaintiff  well  knew,  have 
made  the  same."  At  the  trial,  before  Martin,  B., 
it  appeared  that  the  plaintiff  was  the  widow  of  one 
John  Barelli,  who  died  intestate,  and  that  the  two 
defendants  were  his  sons  by  a  former  marria^ ; 
that  the  plaintiff,  who  was  ms  niece,  had  married 
him  dnring  the  lifetime  of  his  former  wife,  such 
former  wife  being  away  from  him  at  the  time,  and 
the  plaintiff,  as  she  swore,  being  at  the  time  in  igno- 
rance of  her  existence,  and  believing  her  to  be 
dead.  Such  former  wife  died  in  the  lifetime  of  the 
said  John  Barelli,  and  the  present  plaintiff  had  by 
him  a  family  of  three  children,  the  defendants  living 
St  home  as  one  family  to  the  time  of  the  death  of 
the  said  John  Barelh.  As  his  death  the  plaintiff 
claimed  a  third  of  his  property  as  his  widow,  be- 
lieving, as  she  did,  that  she  was  lawfully  entitled 
to  it ;  whereupon  the  defendants  entered  into  the 
followingttgreement  with  her  in  her  maiden  name : 

In  ooDsidention  of  your  abBtainiag  from  making,  sad 
forbemiing  to  make,  any  claim  aeainst  onr  late  father's 
eatate,  wa  hereby  leepectiTely  undertake  to  pay  yoa  over 
one-third  part  of  the  net  ralae  and  proceeds  of  the  estate 
np  to  the  time  of  his  decease. 

The  defendants,  who  were  his  only  representa- 
tives, had  taken  out  letters  of  a^inistration. 
This  agreement  they  subsequently  repudiated.  No 
evidence  was  adduced  by  them  upon  the  trial ;  but 
the  learned  Judge  was  asked  to  nonsuit  the  plain- 
tiff. This  he  refused  to  do,  but  reserved  leave  to 
them  to  move  this  rale ;  and  the  jury,  on  return- 
ing a  verdict  for  the  plaintiff,  stated  that  they 
b^eved  her  evidence  throughout.  It  was  arranged 
at  the  trial  that,  in  the  event  of  the  verdict  stand- 
ing, it  was  to  be  referred  to  some  one  to  ascertain 
the  amount  of  the  property. 

Dr.  Kenealy,  Q.G.  having  aooordingly  obtained  a 
rule. 


Manisty,  Q.C.  and  Joyce  now  showed  cause. — 
The  contract  was  a  valid  one.  The  plaintiff  was 
de  facto,  though  not  de  jure,  married  to  John  Barelli, 
the  intestate,  and  claimed  to  be  entitled  to  partici- 
pate in  the  distribution  of  his  property.  The 
family  by  the  former  wife  disputed  her  claim.  It 
is  not  insisted  that  she  wtks  the  lawful  wife,  but, 
except  for  Lord  Lyndhursfs  Act,  her  marriage 
could  not  have  been  questioned.  This  dispute 
having  arisen,  they  all  met  to  discuss  the  matter, 
the  plaintiff  believed  that  she  had  a  claim  as  she 
stated  in  her  evidence,  and  the  jury  stated  that 
they  believed  her.  She  insisted  upon  her  claim 
and  appeared  to  intend  to  enforce  it.  But  the  defen- 
dants not  wishing  such  a  Question  to  be  raised  in  a 
court  of  justice,  and  probably  to  have  their  father's 
memory  reflected  upon,  arranged  that  for  the  sake 
of  peace,  aiid  preventing  unpleasant  disclosures, 
they  would  give  the  plaintiff  one-third  of  the  pro- 
perty. She  had  clearly  the  belief  that  she  had  a 
valid  claim,  and  they  say  "  Let  there  be  no  litiga- 
tion upon  such  a  subject,  and  we  will  let  you  have 
one-tlurd."  They  were  anxious  to  avoid  expense 
and  exposure  of  family  affairs.  [Channell,  B. — 
It  would  have  involved  the  question  of  whether  or 
not  their  father  had  been  guilty  of  a  bigamous 
marriage.]  It  would.  There  is,  moreover,  no  plea 
of  fraud,  and  it  is  quite  enough  that  she  believed 
that  she  had  a  bond  fide  claim,  not  that  it  was  one 
capable  of  being  enforced.  The  vaUdity  of  the 
claim  rests  upon  its  being  made  bond  fide.  This 
question  is  now  concluded  by  authority,  which 
this  court  will  not  overrule.  In  CoMisher  v. 
Bischoffslieim  (L.  Bep.  5  Q.  B.  449),  it  was  held 
that  the  compromise  of  a  disputed  claim  made 
bond  fide,  is  a  good  consideration  for  a  pro- 
mise, even  although  it  ultimately  appears  that 
the  claim  was  wholly  unfounded.  In  that  case 
the  declaration  stated  that  the  plaintiff  had  alleged 
that  certain  moneys  were  due  to  him  from  the 
Government  of  Honduras,  and  that  he  was  about 
to  take  proceedings  to  enforce  payment,  and  there- 
upon in  consideration  that  the  plaintiff  would 
forbear  taking  such  proceedings  for  an  agreed 
time,  the  defendant  promised  to  deliver  certain 
debentures.  Breach  :  That  the  defendant  did  not 
deliver  the  debentures.  Flea :  That  at  the  time 
of  making  the  agreement  no  money  was  due  to 
the  plaintiff  from  the  Government  of  Honduras ; 
and,  on  demurrer,  it  was  held  that  the  plea  was  no 
answer  to  the  declaration.  In  giving  judgment, 
Cockburn,  C.  J.  said,  "  No  doubt  it  must  be  taken 
that  there  was  in  fact  no  claim  by  the  plai  ntiff  agauost 
the  Honduras  Government  which  could  be  prose- 
cuted by  legal  proceedings  to  a  successful  issue,  but 
this  does  not  vitiate  the  contract,  and  destroy  the 
validity  of  what  is  alleged  as  the  consideration. 
The  authorities  clearly  establish  that  if  an  agree- 
ment is  made  to  compromise  a  disputed  claim, 
forbearance  to  sue  in  respect  of  that  claim  is  a 
good  consideration,  and  whether  proceedings  to 
enforce  the  disputed  claim  have  or  have  not  been 
instituted,  makes  no  difference.  If  the  defendant's 
contention  were  adopted,  it  would  result  that  in 
no  case  of  a  doubtful  claim  could  a  compromise  be 
enforced.  Every  day  a  compromise  is  effected  on 
the  ground  that  the  party  making  it  has  a  chance 
of  succeeding  in  it,  and  if  he  bond  fide  believes 
that  he  has  a  fair  chance  of  success,  ne  has  a  rea- 
sonable ground  for  suing,  and  his  forbearance  to 
sue  will  constitute  a  good  consideration.  When 
such    a    person  forbecu^    to    sue,    he    gives    up 
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what  he  believes  to  be  a  right  of  action, 
and  the  other  party  gets  an  advantage,  and  instead 
of  being  annoyed  with  an  action  he  escapes  from 
the  vexations  incident  to  it.  The  defendant's  con- 
tention is  unsupported  by  authority.  It  would  be 
another  matter  if  a  person  made  a  claim  which  he 
knew  to  be  unfounded,  and  by  a  compromise  de- 
rived an  advantage  under  it ;  in  that  case  his  con- 
dnot  would  be  fraudulent.  If  the  plea  had  alleged 
that  the  plaintiff  knew  he  had  no  real  claim  against 
the  Honduras  Gtovemment  that  would  have  been 
an  answer  to  the  action."  So  too  Blackburn,  J. 
Bays,  "  The  declaration  as  it  stands  in  effect  states 
that  the  plaintiff  having  alleged  that  certain 
moneys  were  due  to  him  from  the  Honduras 
Government  was  about  to  enforce  payment,  and 
the  defendant  suggested  that  the  plaintiff's  claim, 
whether  good  or  bad,  should  stand  over.  So  far 
the  agreement  was  a  reasonable  one.  The  plea,  how- 
ever, alleges  that  at  the  time  of  making  the  agree- 
ment no  money  was  due.  If  we  are  to  infer  that  the 
plaintiff  believed  that  some  money  was  due  to  him, 
his  claim  was  honest,  and  the  compromise  of  that 
claim  would  be  binding,  and  woula  fbrm  a  good 
consideration,  although  the  plaintiff,  if  he  had 
prosecuted  his  original  claim,  would  have  been 
defeated.  This  case  is  decided  by  Cook  v. 
Wright  (1  B.  &  S.  559;  30  L.  J.  321  Q.  B.) 
In  that  case  it  app>ean9d  from  the  evidence 
that  the  defendant  knew  that  the  original  claim 
of  the  plaintiff  was  invalid;  yet  he  was  held 
liable,  as  the  plaintiff  believed  his  claim  to  be  g^ood 
The  court  say  that  "  the  real  consideration  depends 
on  the  validity  of  the  daim  made  and  the  bond 
fidet  of  the  compromise."  If  the  plaintiff's  claim 
against  the  Honduras  Qovemment  was  not  bona 
fide,  this  ought  to  have  been  alleged  in  the  plea, 
Dut  no  such  allegation  appears.  That  case,  it  is 
submitted,  is  precisely  in  point. 

Dr.  Kensaly,  Q.C.  and  Maerae  Moir  in  support 
of  the  role. — ^The  plaintiff  had  no  legal  claim 
whatever  to  any  of  the  property  of  the  deceased. 
She  was  in  no  sense  his  widow.  She  must  have 
known  perfectly  well  that  her  marriage  was  an 
absolute  nullity,  both  on  account  of  relationship, 
taid  being  entered  into  in  the  lifetime  of  his 
former  wiie;  for  although  she  may  not  have  known 
at  the  time  of  her  marriage  that  the  first  wife  was 
living,  she  knew  of  it  afterwards.  If,  therefore, 
she  could  have  had  no  claim  in  law  or  foct,  the 
agreement  was  wholly  without  consideration  to 
support  it.  In  Comyn's  Dig.  "  Action  upon  the 
ease  F.  8,"  it  is  laid  down  that  no  action  hes  upon 
a  promise  if  it  be  not  beneficial  to  the  defendant 
or  detrimental  to  the  plaintiff,  as  in  consideration 
of  forbearance  where  the  part^  was  not  charge- 
able. In  Edwards  v.  Baugh  (11  M.  &  W.  641),  in 
an  action  of  assumpsit,  the  declaration  stated 
that  disputes  and  controversies  were  pending 
between  the  plaintiff  and  the  defendant  as  to 
whether  or  not  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  173i.  2s.  3d.  for  monw  lent 
to  and  paid  for  the  defendant  by  the  plaintiff,  and 
thereupon,  in  consideration  that  the  plaintiff  would 
then  promise  the  defendant  not  to  sue  him  at  any 
time  for  the  recovery  of  the  said  sum  so  in  dis- 

Snte  between  them,  and  would  accept  fh}m  the 
efendant  the  sum  of  1001.  in  full  satis&ction 
and  discharge  of  the  same,  the  defendant 
promised  the  plaintiff  to  pa^  him  the  sum 
of  1001.  within  a  reasonable  tune,  and  it  was 
held    that    the    deobration    was    bad    as    not 


showing  a  sufficient  consideration  for  the  pro- 
mise, there  being  no  allegation  of  any  debt 
being  due,  but  merely  that  a  dispute  and  contro- 
versy existed  respecting  it.  Qreenleaf  v.  Baker 
(Cro.  Eliz.  193)  is  to  the  same  effect.  In  Jonet  v. 
Athbumham  (4  East,  455),  the  plaintiff  declared 
that  A.,  since  deceased,  was  indebted  to  him  so 
much,  and  that  after  his  death,  in  consideration  of 
the  premises,  and  that  he  at  the  instance  of  the 
defendant  would  forbear  and  give  day  of  payment 
of  the  debt  (not  stating  to  whom  he  was  to  fbrbeiu') 
the  defendant  promised,  &c.,  and  it  was  held  on 
demurrer  to  be  no  consideration  for  the  promise, 
for  a  promise  can  only  be  sustained  on  a  consider- 
ation of  benefit  to  the  defendant  or  of  detriment 
to  the  plaintiff ;  and  unless  there  were  some  per- 
son whom  the  plaintiff  could  have  sued  for  his 
debt,  his  forbearance  was  no  detriment  to  him. 
In  his  judgment  Lord  Ellenborough  said,  "  It  is  a 
known  rule  of  law  that  to  nuke  a  promise 
obligatory  there  must  be  some  benefit  to  the 
party  making  it,  or  some  detriment  to  the 
party  to  whom  it  is  made,  otherwise  it  is  conferred 
as  nudum  pactum  and  cannot  be  enforced.  In 
Wade  V.  Slmeon  (2  C.  B.  548),  the  declaration 
stated  that  the  plaintiff  had  brought  an  action 
against  the  defendant  in  the  Exchequer  to  recover 
certain  moneys,  that  the  defendant  had  pleaded 
certain  pleas  upon  which  issues  in  fact  hM  been 
joined  wnich  were  about  to  be  tried,  and  that  in 
consideration  that  the  plaintiff  would  forbear  pro- 
ceeding in  that  action  until  a  certain  day,  the  de- 
fendant promised  on  that  day  to  pav  the  amount, 
but  that  he  made  default,  and  the  defendant 
pleaded  that  the  plaintiff  never  had  any  cause  of 
action  against  him  in  respect  of  the  subject  matter 
in  the  action  in  the  Exchequer,  which  he,  the  plain- 
tiff, at  the  time  of  the  commencement  of  the  said 
action,  and  thence  until  and  at  the  time  of  tite 
making  of  the  promise,  well  knew ;  and  this  was 
held  on  demurrer  to  be  sufiicient.  In  Bairreil  v. 
TruateU  (4  Taunt.  117),  the  rule  is  cleariy  laid 
down,  that  to  make  any  promise  valid  there 
must  be  a  good  consideration  tor  it.  In 
Longridge  v.  DorviUe  (5  B.  &  Aid.  117),  the 
promise  was  held  to  be  binding,  inasmuch  as  the 
c|uestion  in  dispute  was  a  doubtful  one.  In  his 
judgment  Abbott,  C.J.,  says,  "  The  law  might 
fiurly  be  considered  as  doubtfal,  for  there  had  been 
contradictory  decisions  upon  the  subject,  and  the 
parties  agree  to  put  an  end  to  all  doubts  on  the 
taw  and  tl)e  facts  on  the  defendants  engaging  to 
pay  a  stipulated  sum.  I  am  of  opinion  tlut  uiis 
case  is  distinguishable  from  those  cited  in  argu- 
ment, inasmuch  as  in  this  case  the  law  was  dooibt- 
fnl,  and  the  parties  agreed  to  waive  all  questions 
of  law  and  fact."  The  decision  th^^  was  founded 
entirely  upon  the  fact  that  the  question  of  law 
being  doubtful,  there' was  a  good  consideration  for 
the  promise  of  payment.  IaClookeY.WriglU,irhidi 
was  cited  and  relied  upon  by  the  court  in  OaU*h«r 
V.  Bitchoff$hevm,  Blackburn,  J.,  says,  "ITiere  is 
no  doubt  that  a  bill  or  note  given  in  consider- 
ation of  what  is  supposed  to  be  a  debt,  is  without 
consideration  if  it  appear  that  there  was  a  mistake 
in  fact  as  to  the  existence  of  the  debt."  In  OroAom 
V.  Johneon  (88  L.  J.  374,  Ch. ;  21  L.  T.  Rep.  N.  8. 
77),  the  Master  of  the  Rolls  held,  in  aooordanoe  with 
previous  oases,  that  forbearance  to  sue  is  a  good 
consideration  to  support  a  promise  only  when  the 
forbearing  party  has  a  right  to  sue  in  his  own 
name,  either  at  law  or  in  equity.    The  language 
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of  the  Umster  of  the  Bolls  is  "  I  Mn  of  opinion  that 
forbearanoe  to  lae  is  a  good  consideration  only 
ifiiere  there  is  a  right  to  sue."  The  law,  therefore, 
from  these  cases  is  perfectly  well  established,  that 
if  there  is  obviously  no  cbim  which  may  be  sup- 
ported, no  promise  can  be  enforced.  In  the  case  of 
CalUther  t.  BUehoffsheim,  relied  upon  by  the  other 
side,  none  of  the  early  cases  were  referred  to,  and 
the  decision  seems  to  nave  been  arrived  at  withoat 
these  numerous  authorities  to  the  contrary  having 
been  brought  nnder  the  attention  of  the  court. 
If,  because  a  person  believes  he  has  a  claim  to  pro- 
perty, thon^n  wholly  unfounded,  an  arrange- 
ment of  this  kind  is  to  be  held  binding,  the 
most  serious  consequences  may  follow.  It  is 
no  unfrequent  thing  to  find  a  person  honestly, 
from  some  monomania,  believing  that  he  is  en- 
titled to  an  estate  which  another  lawfViUy  possesses ; 
and  if,  having  made  a  claim,  the  other  should  in  a 
moment  of  fear  consent  and  agree  to  give  it  up,  he 
might  upon  such  a  doctrine  be  compelled  to  do  so. 
The  plaintiff  here  must  have  known  that  she  had 
no  legal  or  equitable  claim,  and  the  agreement, 
therefore,  to  divide  theproperty  was  without  con- 
sideration and  void.    They  cited  also — 

The  Duka  ds  Oadaval  t.  CoUmu,  4  Ad.  *  Ell.  858; 

Lloyd  T.  Lee,  1  Stra.  94 ; 

SaMh  V.  /one*,  Telv.  184 ; 

The  Gtu  Liyht  Company  r.  IStmer,  S  Biag.  N.  C.  666 ; 

Stmp«on  V.  Bloss,  7  Taunt.  246. 

Maethj,  B. — I  really  can  see  no  substantial  dis- 
tinction between  this  case  and  Callislier  v.  Bit- 
du^thaim,  and  if  you  are  right,  I  think  you  will 
have  to  go  into  error.  However,  we  will  consider 
it. 

Gw.  ado.  vuU. 

Nov.  22.— Ohaxnbll,  B. — We  have  considered 
this  case  with  the  care  which  the  frill  arguments 
addressed  to  us  deserved ;  and  it  is  only  necessary 
to  say  that  we  cannot  distinguish  it  tram  the 
latest  authority  on  the  subject,  CaUisher  v. 
Bischcffiheim  (L.  Bep.  5  Q.  B.  419).  and  that  we 
feel  bound  by  that  decision.  The  only  difference 
which  can  be  suggested  is  that  in  that  case  the 
consideration  waa  the  forbearanoe  for  a  specified 
time,  and  that  in  this  case  it  is  general.  The 
putiealar  fact  mentioned  is  not  adverted  to  in  the 
judgments  as  the  ground  of  decision.  The  rule 
must,  therefore  be  discharged. 

Bide  diacharged. 

Attorney  for  the  plaintiff,  Poole,  Bartholomew- 
close. 

Attorney  for  the  defendants,  ferecJay,  40,  Bedford- 
row.  

OBOWir  CASES  KESSBTED. 

Beported  \ij  JOHii  THOvraov,  Esq.,  Buriatar^t-lAw. 

Satwday,  Nov.  11. 
(Before  Kkllt,  C.B.,  Byles,  J.,  Pioorr,  B., 
Lush,  J.,  and  Haknisn,  J.) 
Beg.  v.  Chahbbbs. 
Forgeiy—1 0  U—Sureiy—2*  &■  25  Vict.  p.  98, «.  23. 
The  prUotier,   beiitg  preeaed  by  a  creditor  for  the 
pajfment  qf  35!.  obtained  furiher  time  bu  giving  an 
J  0  U/or  351.,  signed  by  htmae^,  amd  also  pwr- 
poriing  to  to  be  eigned  oy  W.     W.'s  name  was  a 
forgery : 
Hdd,  iacU  the  i»ttrwnemt  tool  a  security  for  the  pay- 
wtMt  vf  money  by  W.,  and  thai  the  forgery  of  his 
%am«  was  a  filony  witlUn  (^  24  |-  26  Vtet,  c  98, 
•.23. 


Case  reserved  for  the  opinion   o£  this  oonrt  by 
Blackburn,  J. 

The  prisoner  was  tried  before  me  on  an  indict- 
ment for  feloniously  forging  an  instrument  which 
was  set  out  in  the  indictment  in  the  words  and 
figures  following : 

Not.  21, 1870. 
ion  thirty-five  ponnds. 
Jtas.  Abtbub  Chambsbs. 

GlOBOB  WlCKHAM. 

It  was  described  in  one  count  as  an  undertaking 
for  the  payment  of  money,  and  in  another  as  a 
security. 

On  the  trial  evidence  was  given  that  the  prisoner 
having  obtained  a  loan  of  35{.,  and  being  pressed 
for  payment,  obtained  further  time  by  giving  as  a 
security  the  instrument  which  purported  to  be 
signed  by  his  brother-in-law,  George  Wickham. 

It  waa  objected  that  though,  if  the  instrument 
had  been  genuine  it  might  have  been  evidence  of 
an  account  stated  by  Wickham,  from  which  the 
law  would  have  implied  a  promise  on  his  part  to 
pay  the  money,  and  so  would  in  effect  operate  as 
an  undertaking  to  pay  the  money,  and  as  a  security 
for  its  payment ;  yet  it  was  not  in  itself  either  one 
or  other. 

I  reserved  the  point,  and  left  to  the  jury  whether 
the  instrument  was  forged  by  the  prisoner  with 
intent  to  defraud. 

The  verdict  was  guilty. 

There  was  a  second  indictment  against  the 
prisoner  on  the  same  facts  for  a  misdemeanor  at 
common  law  for  forging  and  uttering  the  same 
instrument. 

After  the  first  trial  he  withdrew  the  plea  of  not 
guilty  to  this  indictment,  and  pleaded  guilty  to  it. 

I  sentenced  him  to  eight  months'  imprisoniicient 
on  the  indictment  for  misdemeanor,  and  to  four 
months'  imprisonment  with  hard  labour  on  the 
indictment  for  felony,  the  latter  sentence  not  to 
come  into  operation  till  after  the  decision  of  this 
court  on  the  point  reserved. 

The  question  is  whether  the  instrument  in 
question  was  either  an  undertaking  or  a  security 
within  the  meaning  of  the  24  &  25  Yict.  c  98, 
s.  23.  (a) 

If  that  question  is  answered  in  the  affirmative, 
the  sentence  of  imprisonment  with  hard  labour  is 
to  come  into  operation  concurrently  with  the 
residue  of  the  sentence  of  imprisonment.  If 
answered  in  the  negative  it  is  not  to  come 
into  operation. 

COLTN   BlACKBURir. 

No  counsel  ^])eared  to  argue  on  either  side. 

Kkllt,  C.B.— The  question  in  this  case  is  whe- 
ther the  instrument  set  out  in  the  indictment  is  an 
undertaking  or  security  for  the  payment  of  money 
within  the  24  A  25  Vict.  c.  98,  s.  3,  and  the  for- 


(a)  This  seotion  enaota  that,  "  Whoaoever  shall 
forgre  or  alter,  or  ihall  offer,  atter,  dispose  of,  or 
pat  off,  knowing  the  lame  to  be  forged  or  altered, 
any  undertaking,  warrant,  order,  authority,  or  reqneat 
for  the  payment  of  money,  or  for  the  deliverr  or 
transfer  of  any  goodi  or  ohattele,  of  any  note,  bill,  or 
other  uoority  for  the  payment  of  money,  or  for  proonring 
or  giving  oredit,  or  any  indoraenient  or  awdgnment  of  any 
■ow  undertaking,  warrant,  order,  anthori^,  or  request, 
or  any  aoooontable  reoeipt,  aoqnittanoe,  or  receipt  for 
money,  or  for  goods,  or  for  any  note,  bill,  or  other 
seoarlty  for  the  payment  of  money,  or  any  indorsement 
on,  or  assignment  of  any  snoh  aooonntable  reoeipt  with 
btaat  IB  any  of  the  eases  «f ocaaaid  to  dafraod,  aaaU  b« 
gnilty  of  felony." 
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eery  thereof  an  offence  within  its  provisions.  The 
facts  are,  that  the  prisoner  having  obtained  a  loan 
of  352.,  and  being  pressed  for  payment,  obtained 
further  time  by  giving  as  a  secunty  an  I  O  U  for 
352.,  porporting  to  be  signed  by  himself  and  his 
br«ther-in-law,  Greorge  Wickham.  It  was  a 
genuine  instrument  so  far  as  regards  his  own 
signature,  but  the  name  of  George  Wickham  was 
forged.  I  am  of  opinion  that  this  was  clearly  a 
security  for  payment  of  money  within  the  Act. 
It  was  said  tlmt  there  was  no  consideration  for  the 
giving  of  it.  That  is  not  so,  for  there  was  forbear- 
ance obtained  from  the  creditor.  And  now  that 
Lord  Tenterden's  Act  is  repealed,  and  there  is  no 
necessity  for  the  consideration  to  appear  on  the 
face  of  the  instrument,  it  would  have  operated  at 
all  events  as  a  guarantee  by  Wickham  for  the  pay- 
ment of  35{.  if  his  name  had  not  been  forged. 

Bilks,  J. — I  am  of  the  same  opinion. 

PiGOTT,  B. — I  also  think  that  this  was  a  security 
by  Wickham  to  pay  the  debt  for  the  prisoner. 

Lush,  J. — I  think  this  was  a  security  for  the 
payment  of  money  within  the  statute.  Had  this 
Deen  the  signature  of  Wickham  he  would  have 
been  bound  by  it,  and  it  would  have  been  a  good 
guarantee  for  the  payment  of  351.  by  him,  and  if 
that  is  so,  the  instrument  is  a  security  for  the  pay- 
ment of  money  within  the  Act. 

Hannbn,  J.  concurred. 

Cotwidion  affirmed. 


Beg.  v.  EImight. 
Larceny — Loit  ha/nk  note — Mitdirection. 
Prisoner  received  from  hie  wife  a  101.  Bank  of 
England  note,  which  the  had  found,  and  pasted  tl 
away.  The  note  was  indorsed  "  E.  May  "  oniy, 
and  the  prisoner,  when  <isked  to  put  his  naime  and 
address  on  it  by  the  person  to  whom  he  passed  it, 
virote  on  it  a  false  name  and  address.  When 
charged  at  tJie  police  station,  the  prisoner  said  he 
knew  nothing  about  the  note.  The  jv/ry  were 
directed  that,  if  they  were  satisfied  that  the  prisoner 
could  within  a  reastfoble  time  h^i/ve  found  the 
owner,  and  if,  instead  of  waiting  at  all,  the  prisoner 
immediately  converted  the  note  to  his  own  use, 
intending  to  deprive  the  owner  of  it,  it  woidd  he 
larceny.  The  prisoner  was  convicted. 
Held,  that  the  jury  ought  to  have  been  asked  whether 
the  prisoner,  at  me  time  he  received  the  note, 
believed  the  owner  could  be  fovmd;  and  that  the 
conviction  was  wrong. 
Case  reserved  for  the  opinion  of  this  ooort. 

At  the  general  quarter  session  of  the  peace, 
holden  by  amoumment  at  St.  Mary,  Newington, 
in  and  for  the  county  of  Snrrey,  on  Wednesday, 
the  26th  July  1871,  William  George  Green 
Knight  was  tried  and  convicted  on  an  indict- 
ment, charging  him  in  the  first  count  with  feloni- 
ously steahng  lOt.  in  money,  of  the  property  of 
John  Willimot  Morgan ;  and,  in  the  second  count, 
with  feloniously  receiving  the  same  money,  well 
knowing  it  to  have  been  stolen,  upon  the  tollow- 
ing  evidence : — 

Bichard  Adye  Bailey,  clerk  in  the  Bank  of  Eng- 
land, having  bieon  sworn,  prodaoed  a  cancelled  note 
of  such  bank  for  102.,  paid  Slst  May  1871,  No. 
30,483,  dated  22nd  March  1871,  indorsed  E.  May ; 
E.  Bandall,  8,  Cowland-terrace,  Wandsworth-road ; 
G.  Hollyman,  345,  Wandsworth-road. 

John  Willimot  Morgan,  on  his  oath,  stated  aa 
follows : — 


I  am  trsTeller  and  oolleotor.    On  the  asth  Maj  kit  I 
received  a  10(.  note  at  Deptford,  between  one^  and  balf. 

Ct  one  o'clock,  indorsed  E.  May.  I  pnt  it  in  my  kA- 
d  waistcoat  pooket.  I  went  to  Sonth  Bennondaey 
station,  a  quarter  of  a  mile  from  where  I  reoeired  tht 
note,  and  thence  to  Longhboroogh-park  station.  I 
calleid  upon  a  cnstomer  in  the  Brizton-road.  I  walked 
from  there  to  Uhipham.  I  got  there  aboat  three  o'ckick. 
It  was  the  Oaks  day.  I  walked  along  the  Clapham-road. 
I  pot  the  note  in  my  waistcoat  pooket  with  my  watoh.  I 
did  not  take  out  toe  note  after.  I  missed  it  when  I 
arrived  at  the  office,  Arthur-street,  London-bridge.  I 
went  from  Clapham  station  to  the  Borongh-road  atatioi. 
I  irent  the  same  night  to  Sootland-yard  and  gave  infor- 
mation  to  the  police.  When  at  Clapham  I  went  down 
High.street  to  Mnswell's  the  bntoher.  I  oame  np  Acre, 
lane.    I  left  Clapham  at  four  o'clock  by  train. 

George  Hollyman,  on  his  oath,  stated : — 
I  am  a  clothier,  carrying  on  basinees  at  345,  Wands* 
worth-road.  On  the  26th  May  last  the  prisoner  came  to 
me  between  seven  and  eight  o'clock  in  the  evening.  I 
knew  him  by  sight.  I  did  not  know  his  name.  He  pur- 
chased a  waistcoat,  two  pairs  of  drawers,  and  other 
things,  together  of  the  value  of  12s.  9d.  He  tendeisd  a 
Bank  of  fSng land  note  for  10{.  The  note  piodosed  by 
the  witness  Bailey  is  the  one.  I  asked  prisoner  to  indone 
it,  which  he  did.  "  E.  Bandall,"  as  on  the  note  prodaoed. 
Ipnt  my  initials  under  his  name  and  gave  him  change. 


The  articles  prodaoed  by  witness  Tucker  are  of  the  mot 

"    Mdto]    ■ 
are  the  same. 


desoriptioo  aa  Uiosa  I  add  to  prisoner.    I  will  swear  tbej 


G«orge  Tucker,  metropolitan  police  constable, 
53  W.  on  his  oath,  stated : 

I  received  a  eommnnication  from  the  witness  Hollyinas. 
I  apprehended  the  prisoner  in  the  Wandsworth-toad. 
aboat  7.15,  on  Sator&y,  24th  June.  1  said  to  him,  I  absD 
place  yon  under  arrest  for  some  illegal  nroceedinga  or 
transactions  in  passing  a  101.  Bank  of  England  note,  and 
a  gentleman  will  charge  yon  at  the  atation.  He  did  not 
say  anything.  I  took  him  to  the  station.  The  sergeant 
there  said  to  him,  "  You  are  charged  with  illegally  oob- 
vertiog  this  note  to  your  own  use."  The  prisoner  esid, 
"  I  know  nothing  about  the  note."  He  gave  me  lii> 
address,  2,  Pensbury-street,  Wandsworth-toad,  and  gats 
me  his  latch  key  to  be  given  to  his  wife.  I  took  one  (nii 
of  drawers  from  the  prisoner,  and  deteotiTe  Lonadale 
brought  me  the  waistcoat  and  other  pair  of  drawst, 
which  I  now  produce.  When  lapprdiended  himheaaid, 
"  All  right,  I  will  go  with  yon.  It  ia  wrong  in  the  depo- 
sition.   I  know  nothing  about  it." 

The  prisoner's  statement  before  the  oommitting 
magistrate  was  read  as  follows : 

My  wife  found  it  in  Clapham-road  on  the  Oaks-daji 
from  half  past  four  to  five,  between  Manor-street  and  the 
Two  Brewers.  She  left  it  till  I  came  home  from  work  it 
half-past  six,  and  then  told  me  what  she  had  found.  I 
said  I  did  not  think  it  was  a  good  one,  but  I  woold  tain 
it  to  Mr.  Hollyman  and  see  if  he  could  change  it  I  took 
it  to  him  and  thought  no  more  about  it.  I  had  money  to 
pay  for  the  things  in  my  pooket  if  it  had  not  been  *u 
right.    I  did  not  come  by  it  by  dishonest  means. 

The  counsel  for  the  prosecation  presented  the 
case  to  the  jury  as  a  larceny  c£  lost  property  bj 
the  finder. 

The  prisoner's  counsel  contended  there  was  no 
evidence  to  show  that  the  prisoner  at  the  time 
when  the  note  came  into  his  possession  had  the 
intention  of  wrongfully  and  feloniously  depriving 
the  owner  of  his  property,  or  that  he  knew  or  hso 
any  reasonable  means  of  ascertaining  to  whom  the 
note  belonged  (the  only  mark  on  tne  same  when 
found  being  "  E.  May,"  not  the  name  of  the  owner), 
and  consequently,  upon  the  authority  of  Beg.  v. 
Thurbom  (1  Den.  0.  0.  388;  3  Cox  C.  C. 
453) ;  Beg.  v.  Moore  (80  L.  J.  77,  M.  0. ;  8  Cox 
C.  C.  416) ;  and  Beg.  v.  Olyde  (37  L.  J.  107, 
M.  0. ;  11  Cox  C.  C.  103),  tie  prisoner  ought 
to  be  acquitted,  it  being  laid  down  that  on  each  of 
those  points  (as  well  as  the  conversion),  there 
must  be  evidence  to  satisfy  the  jory. 
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The  court,  however,  left  the  case  to*the  jury, 
telling  them  that,  if  they  were  satisfied  that  the 
prisoner  could  within  a  reasonable  time  have  found 
the  owner,  bnt,  instead  of  waitine  at  all,  he  imme- 
diately converted  the  note  to  nis  own  use  by 
(dianging  it,  and  that  he  intended  to  deprive  the 
owner  of  the  note  f^ainst  his  will,  it  would  be 
larceny,  and  in  considering  their  verdict  it  wonid 
be  right  for  them  to  remember  the  conduct  of 
the  prisoner,  vis.,  that  when  asked  by  the  person 
who  changed  the  note  to  write  his  name  and  ad- 
dress on  the  back  of  the  note,  he  wrote  a  false 
name  and  a  false  address,  and  when  charged  at 
the  police  station  with  the  offence  he  said,  I  know 
nothing  about  the  note. 

The  ]ury  returned  a  verdict  of  guilty. 

The  court  thereupon  reserved  for  the  decision  of 
the  Court  for  Crown  Cases  Beserved  the  question 
whether,  under  the  circumstances,  the  conviction 
was  right  P 

Judgment  upon  the  prisoner  was  respited,  and 
he  was  committed  to  the  custody  of  the  governor 
of  the  common  gaol  at  Newington,  in  the  said 
county,  until  the  decision  of  the  Court  for  Crown 
Cases  Reserved  should  be  known. 

£.  Richards  Asahs,  Chairman. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Oppenheim  for  the  prosecution. — The  question  in 
this  case  is  whether  there  was  evidence  to  show 
that  the  prisoner  at  the  time  he  appropriated  the 
note  to  his  own  use  believed  he  could  find  the 
owner  of  it.  The  case  of  Beg.  v.  Olyde  decided 
that  the  finder  of  a  sovereign  in  the  high  road, 
who  at  the  time  of  finding  had  no  reasonable  means 
of  knowing  who  the  owner  was,  but  who  at  that 
time  intended  to  appropriate  it,  even  if  the  owner 
should  afterwards  oe  discovered,  and  to  whom  the 
owner  was  speedily  made  known,  when  he  refused  to 
give  it  up,  was  held  not  guilty  of  larceny.  That 
decision  was  come  to  on  the  ground  that  there  was 
no  evidence  to  show  that  when  the  prisoner  picked 
up  the  sovereign  he  had  any  reason  to  believe  that 
the  true  owner  could  be  found.  Here  the  evidence 
is  different.  [Lusu,  J. — But  that  point  was  not 
put  to  the  jury.]  The  question  reserved  for  this 
ooort  is  whether,  under  the  circumstancee,  having 
regard  to  the  prisoner's  conduct  in  dealing  with 
the  note  and  denying  all  knowledge  of  it,  the 
conviction  was  right.  Now,  may  not  the  court 
after  verdict  infer  that  the  jury  substantially 
fonnd  that  point. 

KuxT,  C.  B. — It  is  quite  clear  that  this  convic- 
tion cannot  be  sustained.  There  was  no  evidence 
that  the  prisoner,  at  the  time  when  he  first 
received  this  note  from  his  wife,  believed  that  the 
owner  of  it  could  be  found;  and  if  there  had 
been,  the  proper  question  has  not  been  left  to  the 
jury. 

Btlbs,  J. — I  also  am  of  opinion  that  this  convic- 
tion cannot  be  sustained.  The  prisoner  found  the 
note  in  his  wife's  hands,  and  he  did  not  know  who 
the  owner  was ;  and  there  is  no  evidence  that  he 
had  the  means  of  knowing.  The  appropriating  it 
under  these  circumstances  is  not  larceny. 

PiGorr,  B. — The  question  left  to  the  jury,  and 
which  they  have  found,  is  whether  they  were  satis- 
fied that  the  prisoner  oould  have  found  the  owner 
within  a  reasonable  time.  That  finding  is  auite 
consistent  with  this,  that  the  prisoner  hunselt  be- 
lieved he  could  not  have  found  the  true  owner. 

Lush,  J. — The  real  question  for  the  jury  in  this 
case  was,  what  was  in  the  mind  of  the  prisoner  when 


the  bank  note  first  came  into  his  possession.  But 
without  regard  to  his  belief  the  jury  were  asked 
whether  they  were  satisfied  that  the  prisoner 
could,  within  a  rea-onable  time,  have  fonnd  the 
owner.  The  jmr  have  thought  that  he  could,  the 
prisoner  might  have  thought  that  he  could  not. 
The  conviction  cannot  be  sustained. 
Hannen,  J.  concurred. 

Conviction  quashed. 


COUBT  OF  PBOBATE. 

Beportad  bj  W.  Lctoistib,  £(q.,  Barriater-at-Lkw. 

Tuesday,  Nov.  7. 

(Before  Lord  Pbnzance.) 

In  the  Groods  of  Thomas. 

Lost  loill — Entry  against  interest  admitted  in  proof 

of  execution. 
Where  a  vnU  executed  before  the  Wills  Act  was  lost, 
and  tliere  was  no  surviving  witness  of  its  execu- 
tion, tlte  cotirl,  following  Higham  v.  Ridgway,  ad- 
mitted as  proof  an  entry  from  tJie  ledger  of  the 
solicitor  who  made  the  wiU,  and  granted  probate 
of  a  copy. 
Mast  Thomas,  wife  of  John  Thomas,  late  of  the 
Bear  Inn,  Shrewsbury,  in  the  county  of   Salop, 
died  Aug.  1835.     She  had  a  power  of  disposition 
over  a  sum  of  SOOl.  subject  to  the  life  interest  of  a 
sister,  under  the  will   of  her  mother.     Shortly 
before  her  death  she  expressed  a  desire  to  make  a 
will  in  favour  of  her  husband,  and  accordingly  he 
carried  instructions  to  her  solicitor.  Sir  T.  B.  Wil- 
liams, to  that  effect,  and  afterwards,  when  the  will 
had  been  prepared,  accompanied  her  to  his  office, 
where  it  was  supposed  to  be  executed.    It  was  left 
with  the  solicitor,  who  shortly  afterwards  retired 
from  practice,  and  has  since  died.    The  testatrix's 
sister  died  in  Feb.  1871,  and  the  life   interest 
having  then  lapsed,  search  was  made  for  the  will 
among  the  solicitor's  repositories,  but  it  could  not 
be  found.  The  following  entry,  however,  was  found 
in  his  ledger  in  his  handwritmg : 

1835.  Mr.  John  Thomaa,  poblioan.  Doable 

Botoher's-row.  s.    d. 

Jane  15.  Hn.  T.  beine^  very  ill,  attending  yoa 
lookiDg  oat  aad  peroaing  her  mother's  will,  and 
taking  instrnotionB  for  making  her  will  and  ad- 
vising       6    8 

16th.  Drawing  and  engrossing  same;  17th,  at- 
tending at  the  Bear  Inn ;  18th,  reading  over  and 

attendmg  Uie  execution 13    4 

I  kept  it.]  Paid  Jane  18. 

C.  A.  Middleton  moved  for  probate  of  the  draft 
of  the  missing  will,  and  relied  on  Higham  v.  Ridg- 
way (2  Sm.  L.  Cas.  270).  He  read  an  affidavit 
from  the  husband,  stating  that  he  had  conveyed 
his  wife's  instructions  for  drawing  up  the  will, 
and  had  taken  her  to  the  solicitor  in  a  coach.  He 
remained  outside  the  room  while  she  went  in  and 
executed  the  will,  but  did  not  see  it  executed. 
He  saw  the  will  after  it  was  executed,  and  handed 
it  to  the  solicitor,  desiring  him  to  keep  it. 

Lord  Pbnzancb. — I  think  you  have  made  out 
your  case,  and  on  the  authority  of  the  case  cited, 
I  think  the  execution  is  proved.  The  grant 
may  go. 

SoRcitors :  B.  T.  and  Q.  Burehett. 
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In  the  Goods  of  S.  0.  D.  Lbwis— G.  r.  0. 
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Tuesday,  July  18. 

In  the  Goods  of  S.  C.  D.  Lewis. 

Will — ProaectUion — Executort  exduded  'from 
hai^—Admmittration  with  uriU  mmexea — ^20  ^  21 
Viet.  e.  77,  ».  71. 
A  tettaior  hft  two  tettamerUary  pwpert,  the  gecond  of 
whuih  varial  the  disposition  of  hit  property,  biU 
neither  appointed  new  executors  nor  revoked  the 
appoimttneni  of  the  first  twU. 
The  eoini  included  both  papers  in  the  probate,  as 
together  forming  the  last  wiU  of  the  deceased,  btU 
as  one  of  the  executors  was  insane,  and  the  other 
was  a  seafaring  man  engaged  on  a  voyage  to  the 
Host  Indies,  it  passed  them  both  over  and  made  a 
grant  of  admintstration,  with  the  will  annexed,  to 
a  third  person,  under  the  73rd  section  of  the 
Probate  Act.  . 
D.  C.  Lkwis,  deceased,  a  master  mariner,  late  of 
Dartmoath,  in  the  county  of  Devon,  died  in  the 
island  of  Cuba,  on  April  4,  1871,  leaving  two  testa- 
mentary papers,  both  holograph,  dated  respectively 
January  30, 1868,  and  June  16. 1870. 

The  paper  of  1868  gave  a  life  interest  in  the 
whole  property  to  the  wife  of  the  testator,  with 
reversions  to  his  children,  and  appointed  Philip 
Lidstone,  sen.,  and  Philip  Lidstone,  ]un.,  executors. 
The  latter  document  of  1870  was  executed  after 
the  death  of  the  testator's  wife.  It  commenced 
with  the  words,  "This  is  a  codicil  to  my 
last  will  and  testament  of  me,  David  Canting 
Lewis,"  &C.,  but  was  attested  as  having  been 
signed  and  acknowledged  by  the  testator, 
"as  and  for  his  last  wiU  and  testament."  Its 
effect  was  to  dispose  of  the  whole  estate  in  favour 
of  the  testator's  children ;  there  was  no  appoint- 
ment of  executors,  nor  was  there  any  words  of 
revocation  with  respect  to  the  instrument  of  1868. 
The  question  which  arose  on  these  papers  was 
whether  the  latter  alone,  or  whether  the  two  to- 
gether, constituted  the  last  will  of  the  deceased. 

Another  question  arose,  on  an  application,  that 
a  grant  of  administration,  under  the  73rd  section 
of  the  Probate  Act  1857,  should  be  made  to  one  of 
the  children  of  the  deceased,  even  if  the  document 
of  1868,  iu  which  executors  were  appointed,  were 
included  in  the  probate.  It  was  proved  in  affidavit 
that  Philip  Lidstone  the  elder  had  become,  and 
still  continued  to  be,  insane,  and  that  "  two  years 
ago  the  said  Philip  Lidstone  the  younger  .  .  . 
took  to  a  seafaring  life,  in  which  he  has  been  en- 
gaged ever  since,  and  he  is  now  absent  from  this 
country  on  a  voyage  to  the  East  Indies." 

Hpinks,  Q.C.,  applied  for  a  grant  of  administra- 
tion with  the  will  annexed  to  one  of  the  children 
and  legatees  of  the  testator.  If  both  papers  are 
entitled  to  probate,  the  circumstances  are  never- 
theless sufficient  to  justify  the  court  in  making 
a  grant  to  the  exclusion  of  the  executors.  The 
estate  is  of  the  value  of  5002.  or  6002. 

Lord  PsNZAScB. — I  am  clear  that  the  paper  of 
1868  cannot  be  got  rid  of.  The  last  testamentary 
disposition  of  the  testator,  which  was  executed  on 
the  16tb  June  1870,  contains  no  words  of  revoca- 
tion, and,  although  it  disposes  of  the  whole  pro- 
perty, it  does  not  revoke  the  appointment  of  the 
two  Lidstones  as  executors,  which  was  made  in  the 
previous  instrument  of  1868.  The  two  documents 
must  be  taken  therefore  as  together  constituting 
the  last  will  of  the  deceased.     Then  comes  the 

anestion  whether  administration  can  go  to  one  of 
tie  children  under  the  73rd  section.    l£e  affidavits 


show  that  one  executor  has  beoome  insaae,  and 
that  the  other  is  abroad ;  these  circumstsooes  wem 
to  bring  the  case  within  the  principle  of  the  TSrd 
section,  and  I  think  that  it  will  be  convenient  for 
the  administration  to  go  in  the  way  propoMd. 
Administration  with  the  two  last  papers  annwed, 
may  therefore  issue  to  one  of  the  children  and 
legatees  of  the  deceased. 


OOUST    FOK    DI7OB0B   AVP 
MArnUMOHZ&Ii  CATTSBS. 

Reported  hj  W.  LrrccaraB,  E«i.,  BBntrteT.et-lAw. 

June  16  and  22. 
(Before  Lord  Pknzakce,  J.  Q.) 
O.  V.  G. 
NvJUHy — Ineapaeity  of  woman — No  struetvral  defsd 

— Praelieal  impossibility  of  eonsummaium. 
Where  the  facts  disclose  a  practical  impossSnIity  sf 
eonsummation,  even  though  ikere  mctti  be  no  sine- 
twral  impeiivieint,  the  eouri  will  interfere. 
The  parties  had  lived  together  two  years  and  tm 
months  withoul  eonsununaiion,  aiid  the  Atuioiui 
wasadmittedtoheaXUaMdaiiiBioutlooonnmmaie. 
The  wife  had  no  •tmefomJ  defect,  but  she  lujftTei 
from  excessive  sensibility  arising  from  hysteria, 
which  made  intercourse  repugnarU  to  her,  and  iht 
would  not  submit  to  the  remedies  prescribed.    0* 
the  ground  that  eonsum/mation  tecu  pracHeaOy  im- 
possible, and  there  being  no  doubt  as  to  ike  hena 
fides  of  the  suit,  the  court  granted  a  decrss  cf 
nvXiiby. 
This  was  originally  a  petition  by  the  wife  for  a 
judicial  separation  on  the  ground  of  her  husband's 
cruelty.    The  parties  were  married  in  Sept.  1867, 
and  cohabited  together  until  May  1870,  at  a  amall 
village  in    Yorkshire,   where     uie    cruelty   waa 
alleged  to  have  taken  plaoe.    The  husband  deniad 
the  cruelty,  and  in  the  third   paragr^h  of  bia 
answer  he  said:   "That  the  petitioner  has,  ever 
since  the  31st  May,  1870,  without  any  just  asaae, 
refused  to  live  and  cohabit  with  the  respoodaat, 
and  that  ever  since  the  marriage  she  has  refused 
and  still  refuses  to  render  conjugal  rights."    Tka 
answer  concluded  with  a  prayer  for  restitution, 
and  the  cause  was  heard  before  the  Judge  Ordinaiy 
on  June  16,  1870. 

Stavdey  Hitt  Q.  0.  (with  him  Dr.  Tristram),  far 
the  petitioner. 

Dr.  Spinks,  Q.C.  {Searle  with  him)  for  the  w- 
spondent. 

The  petitioner  Elicabeth  G.  was  examined  aad 
cross-examined,  and  in  cross-examination  ah* 
admitted  that  the  marriage  had  never  been  con- 
summated. She  stated  that  she  had  been  examined 
by  Sir  Wm.  Fergpison  and  Dr.  Farre,  who  had  re- 
commended certain  remedies,  some  of  which  aha 
had  tried  and  others  she  had  refused  to  submit  to, 
believing  them  to  be  dangerous  to  her  health.  Dr. 
Farre  was  called  and  stated  that  on  examinatioBlM 
bad  found  no  structural  malformation,  that  Uie  pati* 
tioner  suffered  from  excessive  sensibility,  ^''''^ 
was  generally  temporary  and  that  he  had  presoribM 
soothing  remedies. 

At  the  conclusion  of  the  petitioner's  oase  leiW 
was  given  to  Mr.  G.  to  amend  his  answer  by  allay- 
ing mcapacity  on  the  part  of  the  wife,  aadlv 
praying  for  a  decree  of  nullity  by  reason  thew* 
On  the  22nd  June  the  evidence  in  support  fljjj* 
amended  answer  was  heard  before  tke  iMg* 
Ordinary  in  oamerd. 
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G.  V.  G. 

[Dnr. 

Mr.  G.  was  ezatuined  and  cross-examined,  and 
he  stated  that  Elizabeth  6.,  the  petitioner  had 
successfally  resisted  all  his  attempts  to  consum- 
mate the  marriage,  and  that  she  had  always 
manifested  the  most  violent  dislike  to  conjugal  in- 
teroourse.  He  also  alleged  that  she  had  refused 
to  employ  any  of  the  remedies  recommended  by 
tbe  medical  men  who  had  attended  her. 

Two  medical  men  from  the  neighbourhood  were 
called,  one  of  whom  had  examined  Mr.  G.,  and  de- 
posed that  he  was  apparently  well  formed  and 
competent  to  consummate.  Another  deposed  to 
conTersatious  with  Elizabeth  G.,  who  had  always 
expressed  great  apprehension  of  conjugal  inter- 
course, declaring  tnat  it  was  painful  to  her.  She 
had  also  requested  him  to  suggest  that  she  should 
have  a  separate  bedroom,  and  that  no  further 
attempt  should  be  made  by  Mr.  G.  to  consum- 
mate the  marriage. 

Dr.  Farre,  examined  by  the  Judge  Ordinary, 
said :  The  result  of  my  examination  of  Elizabe^ 
G.  is  that  in  my  opmion  sexual  intercourse  is 
practically  impossible.  There  are  means  by  which 
ner  condition  may  be  remedied;  but  in  order  that 
they  may  succeed  it  is  necessary  that  she  should 
lend  herself  to  them.  If  she  were  to  return  to 
cohabitaticm,  and  were  to  refuse  to  take  chloro- 
icrm  and  other  remedies  prescribed,  there  would 
be  no  consummation.  From  my  examination  of 
the  lady,  and  from  the  evidence  I  have  heard,  I 
am  strongly  impressed  with  the  opinion  that  if 
they  were  to  live  together  to  the  end  of  their  days 
they  would  never  consummate  the  marriage.  Ker 
condition  is  hysterical,  and  to  a  certain  extent 
beyond  her  own  control. 

On  behalf  of  Elizabeth  G.,  Dr.  Spencer  Well 
and  Dr.  Fitzpatrick  were  called  to  prove  that  she 
had  no  structural  malformation  or  impediment  to 
oongnmmation. 

Dr.  Spmkt  (Searle  with  him)  for  Mr.  G. — This 
is  Bubstantially  a  case  of  incurable  incapacity, 
whether  she  cannot  or  will  not  submit  to  the 
remedies  proposed,  the  result  is  equally  impos- 
sibility of  consummation.  It  is  admitted  that  it 
has  never  taken  place,  and  that  the  defect  is  not 
in  the  man : 

Deane  v.  AvMn^,  1  Bob.  296 : 

Bishop  on  Hamage,  Bk.  3,  chap.  13,  see  240. 

Staveley  Hill,  Q.C.  (Dr.  Tristram  with  him),  for 
Elizabeth  G. — It  is  admitted  there  is  no  structural 
incapacity  or  impossibility  of  remedy,  therefore 
the  court  cannot  grant  this  decree. 

The  JuDbE  Obdimabi. — I  think  it  is  desirable 
that  I  should  at  once  state  my  opinion  upon  this 
case.  The  husband  complains  that  the  wife  is  so 
constituted  that  he  has  never  been  able  to  con- 
summate the  marriage.  The  evidence  has  estab- 
lished, beyond  all  question,  the  husband's  capacity 
for  marital  intercourse,  and  the  wife  does  not 
impugn  it,  and  the  question  therefore  turns 
emtirSy  on  the  condition  of  the  wife.  The  court 
is  very  solicitons  in  all  cases  of  this  kind  to  see 
that  it  is  not  imposed  upon,  because  attempts  are 
sometimes  made  to  get  rid  of  the  bonds  of  mar- 
riage for  reasons  other  than  those  alleged  in  these 
suits.  The  first  question,  therefore,  always  is  as 
to  the  bona  fides  of  the  case.  Now  I  am  entirdy 
satisfied  of  the  bcmafidas  of  the  present  case.  The 
^plication  with  wiuch  the  court  is  now  dealing 
has,  in  truth,  g^wn  oat  of  another  suit.  The 
parties  quarrelled,  and  the  wife,  having  left  tbe 
husband,  charged  him  with  cruelty,  and  instituted 


a  suit  against  him  on  that  ground.  Without 
saying  how  far  her  charges  were  true,  or  how  fitf 
they  may  be  exaggerated,  it  is  plain  that  these 
two  persons  lived  most  unhappily  together,  and  it 
is  also  plain  that  their  unhappiness  was  in  a  great 
measure  caused  by  the  state  of  things  which  pre- 
vented them  from  cohabiting  as  husband  and 
wife.  The  husband  was  always  desiring  to  havtt 
marital  intercourse,  and  the  wife  was  always 
refusing  it.  I  am  therefore  satisfied  of  the  bona 
fides  of  the  case;  it  is  free  fh>m  all  suspicion  of 
being  a  suit  trumped  up  for  the  purpose  of  getting 
rid  of  a  marria^  to  which  both  parties  are  averse. 
The  next  question  is,  what  facts  are  established  trr 
the  evidence  P  The  main  facts  are  proved  beyond 
dispute.  There  is  no  doubt  that  this  man  Mid 
woman  have  lived  together  and  slept  together  for 
two  years  and  ten  months.  That  is  a  materiid 
fact,  because  manv  difficulties  of  this  pecuUar 
nature,  especially  those  which  are  associated  with 
the  moral  feelings,  pass  away  as  time  goes  on. 
But  here  there  htM  been  nearly  three  year?  cohabi- 
tation, and  therefore  ample  opportunity  has  been 
afibrded  for  any  merely  temporary  difficulty  to 
pass  away.  It  sometimes  happens  that  a  nervous 
condition  has  prevented  consummation  at  first, 
but  such  condition  would  be  removed  in  the  course 
of  time,  and  the  length  of  the  cohabitation  there- 
fore affords  a  strong  basis  for  the  conclusion  at 
which  the  court  ought  to  arrive.  It  is  unauestion- 
able  that  these  two  people,  neither  of  tnem  ad- 
vanced in  life,  have  slept  together  for  two  years 
and  ten  months,  and  that  the  marriage  has  never 
been  consummated.  Without  speculating  on  the 
abstract  causes  of  this  state  of  things,  or  on 
the  remedies  which  might  possibly  be  applied 
to  it,  but  taking  the  case  as  it  stands,  with 
a  strong  desire  to  consummate  on  the  part 
of  the  husband,  and  the  fact  that  there  has 
been  no  consummation,  the  court  cannot  help 
perceiving  that  there  must  be  some  strong  cause 
rendering  consummation  impracticable.  The  ques- 
tion is  whether  that  cause  is  of  such  a  character 
that  it  can  practically  be  regarded  as  permanent. 
It  is  conceded  that  if  the  organs  of  the  woman 
were  so  formed  structurally  as  to  render  inter- 
course impossible  the  marriage  would  be  void.  It 
is  apparent  enough  that  without  sexual  intercourse 
the  ends  of  marriage,  the  procreation  of  children, 
and  the  pleasures  and  enjoyments  of  matrimony 
cannot  be  attained.  The  invalidity  of  the  marriage 
if  it  cannot  be  consummated  on  account  of  some 
structural  difficulty  is  undoubted,  but  the  basis  of 
the  interference  of  the  court  is  not  the  structural 
defect,  but  the  impracticability  of  consummation. 
If,  therefore,  a  case  presents  itself  involving  that 
impracticability  (although  it  may  not  arise  nrom  a 
structural  defect),  the  reason  for  the  interference 
of  the  court  arises.  The  impossibility  need  not  be 
technical,  but  it  must  be  practical.  It  cannot  be  ' 
necessary  to  show  that  the  woman  is  so  formed 
that  connection  is  physically  impossible  if  it 
can  be  shown  that  it  is  possible  only  under 
conditions  to  which  the  husband  would  not  be 
justified  in  resorting.  The  absence  of  a  physical 
structural  defect  cannot  be  sufficient  to  render  a 
marriage  valid  if  it  be  shown  that  connection  is 
practically  impossible,  or  even  if  it  be  shown  that  it 
IS  only  practicable  after  a  remedy  has  been  applied, 
which  the  husband  cannot  enforce,  and  which  the 
wife,  whether  wilfully  or  acting  under  the  inSuence 
of  hysteria,  is  determined  not  to  submit  to.    The 
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question  is  a  practical  one,  and  I  cannot  help  asking 
myself,  wliat  la  the  husband  to  do  in  the  event  of  his 
heing  obliged  to  return  to  cohabitation,  in  order  to 
eSect  the  consummation  of  the  marriage  ?  Is  hebj 
mere  brute  force  to  oblige  his  wife  to  return  to 
connection  P  Every  one  must  reject  such  an  idea. 
I£  not,  what  is  he  to  do  P  He  has  done  everything 
that  he  could  do.  He  had  his  wife  examined  by  the 
most  eminent  medical  men  in  the  kingdom,  and 
they  recommended  certain  remedies.  These  reme- 
dies have  been  tried,  not  under  the  most  favour- 
able conditions,  but  under  conditions  as  favour- 
able as  it  can  be  expected  that  thev  ever  will 
be  tried.  I  see  nothmg  in  the  evidence  tend- 
ing to  show  that  if  they  were  to  resume  cohabi- 
tation to-morrow  there  would  be  any  different  state 
of  things  than  has  existed  for  the  two  years  and 
ten  months  of  previous  cohabitation.  Under 
these  circumstances  I  think  that,  taking  a  prac- 
tical and  reasonable  view  of  the  evidence,  and 
freeing  the  case  from  technical  rules  as  for  I 
reasonably  can,  consummation  of  this  marriage  is 
practically  impossible.  No  one  can  dive  into  the 
future  and  say  that  no  change  may  hereafter  take 
place  in  the  woman,  but  the  same  remark  applies 
even  to  a  case  of  structaral  deformity.  No  one 
knows  what  may  happen,  for  unforeseen  things 
happen  daily.  Taking  the  evidence  of  Dr. 
Farre,  who  has,  perhaps,  a  larger  experience 
than  any  other  man  in  these  cases,  and  who  says, 
"As  far  as  I  can  form  an  opinion  I  believe,  as  a 
scientific  man,  that  if  these  two  people  should  live 
together  again  there  will  be  no  cnange  for  the 
better,"  and  as  an  unscientifio  person,  entirely  con- 
curring in  that  opinion,  I  come  to  the  conclusion 
that  the  consummation  of  the  marriage  is  prac- 
tically impossible.  The  case  is  certainly  a  very 
peculiar  one,  but  I  feel  some  degree  of  satisfaction 
m  coming  to  the  conclusion  that  the  husband  has 
established  that  practically  the  marriage  can  never 
be  consummated,  and  that  therefore  he  is  entitled 
to  a  decree  of  nullity. 

Attorneys  for  Mr.  G.,  WiUiam$(m,  HiU  and  Co. 

Attorneys  for  Mrs.  O.,  Lewis  and  Lewis. 


JiOjicial  Committee  of  tfje  ^rtbg  Council. 

Baportad  bgr  J.  P.  Aspihuj,  E*q.,  Burittor-at-Law. 

ON    APPEAL    FBOK    THE    HIGH    CODET    OP     ADIUBALTT 
ANO  THE   VICB-ADICIBALTT   COURTS. 

Nov.  14  and  15. 

(Present:  The   Bight  Hon.    Sir  Jambs    Colvilb, 

Sir  JosBPH  Napier,  and  Sir  Montague  Smith.) 

Tub  Magna  Charta. 

CoUition — Fog — Duty  and  powers  of  Trinity  Masters 
as  assessors  in  the  Admiralty  Court — Evidence — 
Conflict  of  opinion  between  judge  and  Trinity 
Masters. 

Four  to  five  knots  an  hour  is  not  a  moderate  speed 
for  a  steamer  in  a  thick  fog  in  the  BaUie,  twenty' 
five  miles  east  of  Gothland. 

The  duty  of  Trinity  Masters,  sitting  as  assessors  in 
the  Admiralty  court,  is  to  assist  the  judge  in  ques-  • 
tions  of  nautical  skill.  In  case  of  a  difference  of 
opinion  between  the  judge  and  the  assessors,  the 
judge  is  not  at  liberty  to  act  upon  any  inferences 
which  they  may  draw  from  the  evicknce,  except 
they  accord  wUh  his  own.  It  is  the  duty  of  ike 
judgs  to  deeid«  the  ease  on  his  own  responsibility. 


This  was  an  appeal  from  a  decree  of  the  Judge  of 
the  high  Court  of  Admiralty  in  a  cause  of  damage 
instituted  by  the  owners,  master  and  crew  of  Uie 
steampship  Scotia,  against  the  steampship  Magna 
Charta.  The  vessels  came  into  collision  at  about 
four  o'clock  in  the  afternoon  of  Aug.  3rd,  1870, 
about  twenty-five  miles  east  of  the  Island  of  Goth- 
land. The  Magna  Chcurta  was  a  steamship  eS 
788  tonb  register,  propelled  by  engines  of  SO-horse 
power,  with  a  crew  of  twenty-three  hands  all  told, 
laden  with  a  cargo  of  oats,  on  a  voyage  from  Riga 
to  Havre.  The  Scotia  was  a  steamship  of  535  tons, 
and  160-horse  power,  and  was  navigated  by  her 
master  and  a  crew  of  twenty-three  hands,  and  was 
proceeding  from  Sunderland  to  Cronstadt,  with  a 
cargo  of  coals.  The  Magna  Charta  struck  the  Scotia 
on  her  starboard  side  a  little  abafl  the  beam,  and 
cut  lift,  into  her  engine-room  through  her  ooal 
bunkers,  and  the  Scotia  sank  in  a  few  minutes. 
It  was  admitted  on  both  sides  that  at  the  time  of 
the  collision  the  weather  was  very  foggy.  The  re- 
maining facts  of  the  case  are  sn£Sciently  set  out 
in  the  following  judgment  (not  reported)  delivered 
by  Sir  R.  PhilUmore  on  Feb.  28th,  1871 : 

"  It  appears  that  the  Scotia  was  navigated  with 
the  greatest  care,  both  with  respect  to  vigilance 
and  speed;  with  respect  to  vigilance,  because 
all  the  men  whose  especial  duty  it  was  to  be  on 
the  look-out,  and,  indeed,  all  the  watch,  more  or 
less,  were  on  the  look-out.  And  with  respect  to 
speed,  because  the  rate  of  it  had  been  reduced  to 
one  and  a  half  knots  an  hour,  "  just  enough  to 
steer,"  the  master  of  the  Scotia  said,  that  is  to  a 
minimum  consistent  with  keeping  her  under  com- 
mand. The  two  vessels  became  mutually  visible 
at  a  distance  of  70yd8.,  when  the  Magna  Charta 
was  observed  four  points  on  the  starboard  bow  of 
the  Scotia,  and  then  the  Scotia  starboarded  her 
helm  and  put  on  full  steam  as  the  only  chance  of 
avoiding  the  collision,  which  manoeuvre  was  in 
the  circumstances  not  improper,  and  the  best 
means  of  attempting  to  get  out  of  the  way  of  the 
Magna  Charta.  The  steam  whistle  had  been  kept 
perpetually  going.  It  appears  that  the  Magna 
Charta  had  oeen  all  the  morning  steaming  in  a 
calm,  and  in  comparatively  clear  weather ;  that  a 
haze  came  on  between  one  and  two  p.m.,  which 
greatly  increased  in  thickness  towards  three  p.m. 
A  little  before  three  she  was  going  full  speed,  and 
then  the  master  went  below  to  his  cabin,  leaving  the 
deck  in  charge  of  the  second  mate.  Her  full 
speed  was  alleged  to  be  from  seven  to  eight  knots. 
At  about  a  quarter  past  three,  ^hile  the  master 
was  below,  we  heard  the  signal  for  putting  her  at 
slow  half-speed.  He  came  on  deok  for  a  short 
time,  and  seems  to  have  thought  the  order  un- 
necessary. From  that  time  to  the  collision  the 
fog  seems  to  hare  been  dense,  and  she  continued 
at  the  same  speed,  making,  as  the  engrineer  in 
charge  says,  mxca  twenty-eight  to  thirty  revolu- 
tions, her  full  speed  being  sixty-five.  This  so- 
called  engineer  represents  himself  as  the  third 
engineer.  He  had  no  certificate,  and  was,  I 
soppose,  little  more  than  a  leading  stoker.  No 
other  order  was  given  till  just  before  the  collision. 
The  watch  on  deck  consisted  of  the  second  mate 
and  four  hands.  There  was  no  look  out  forward, 
the  mate  was  on  the  bridge,  the  men  were  shifting 
the  oool,  and  the  man  who  would  otherwise  have 
been  on  the  look  out,  was  so  employed.  At 
this  time  the  fog  was  so  thick  that  » 
vessel   could  not  be  seen  more   thim  a  ship's 
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length.  The  whistle  appears  to  have  been 
sonnded  from  the  time  that  the  vessel  vas 
pat  at  slon-  half  speed.  The  Seoiia  was  seen 
nearly  ri^t  ahead,  at  a  distance  of  70  yards,  by 
the  mate  from  the  bridge,  who  almost  immediately 
stopped  and  reversed.  The  collision,  as  I  have 
already  said,  was  violent,  the  Magna  Charla  cut- 
ting 11  feet  into  the  Scotia,  according  to  the 
evidence  of  her  captain.  In  this  state  ot  circum* 
stances,  it  appeared  to  me  that  the  Magna  Oharta 
was  alone  to  blame  for  the  collision,  partly  on 
the  gponnd  of  her  careless  navigation,  out  more 
especially  on  the  ground  ot  her  speed.  The  Trinity 
Masters,  by  whom  I  was  assisted,  were  of  opinion 
that  the  accident  was  inevitable,  and  were  disin- 
clined to  believe  the  evidence 'as  to  the  reduced 
sp>eed  of  the  Scolia.  It  was  then  suggested  to 
me  to  adopt  a  course,  occasionally  adopted  by 
my  predecessor,  namely,  to  refer  the  case  and 
evidence  to  the  Trinity  House,  with  a  re- 
quest that  the  opinion  of  other  Trinity  Mas- 
ters might  be  taken  thereupon.  The  result  was  a 
conflict  of  opinion  among  those  to  whom  it  was 
referred,  two  holding  that  the  accident  was  inevit- 
able, and  two  that  the  Ma^a  Charta  was  alone  to 
blame.  I  have  thought  it  right  to  state  these 
circumstances,  and  I  have  thereupon  determined 
to  follow  the  opinion  I  originally  formed  upon  the 
evidence,  and  still  retain;  ana  I  therefore  pro- 
nounce the  Mag^ui  Charta  alone  to  blame  for  this 
collision." 

From  this  iudg^ent  the  owners  of  the  Magna 
Charta  appealed,  on  the  grounds  that  the  evidence 
proved  that  the  Magna  Cliarta  was  not  going  at 
an  improper  speed,  and  that  the  course  taken  by 
the  judge — referring  the  case  and  evidence  to  the 
Trinity  House — was  irregular  and  inexpedient ; 
and  even  if  that  coarse  were  justified  by  the  prac- 
tice of  the  court,  the  preponderance  of  professional 
opinion  in  favour  of  the  appellants  (including  the 
opinion  of  the  two  elder  brethren  who  heard  the 
case)  was  so  great,  that  the  judgment  should  have 
been  given  in  favour  of  the  appellants. 

BuH,  Q.C.  and  F.  M.  White,  for  the  appellants. 
It  has  been  said  that  it  is  hopeless  to  appeal  on  a 
matter  of  ffuit.  This  does  not  apply  here.  The 
learned  judge  and  the  assessors  differed  in  opinion, 
the  assessors  thinking  the  Magna  Cluirta  not  to 
blame.  The  opinions  of  the  Elder  Brethren  of  the 
Trinity  House,  if  they  are  to  be  taken  into  con- 
sideration, and  those  of  the  assessors,  who  heard 
the  case,  gives  the  appellants  the  voices  of  four  as 
against  two.  This  system  of  reference  is  not  expe- 
dient, as  it  is  better  that  the  evidence  should  be 
heard  if  possible.  The  opinion  of  the  assessors 
who  did  hear  it  is  in  favour  of  the  appellants,  aud 
must  be  token  in  preference  to  that  of  the  others. 
[Sir  J.  Napur. — a»ve  the  assessors  the  right  to 
decide  cjuestions  of  factPJ  They  may  make  up 
their  minds  and  record  their  dissent  if  necessary. 
Whatever  weight  should  be  given  to  the  opinions 
of  ordinary  assessors  in  the  Admiralty  Court  there 
are  reasons  why  their  opinions  should  receive 
apreat  weight.  That  court  will  not  receive  evi- 
dence of  experts,  as  the  assessors  are  the  proper 
advisers  of  the  court.  The  Trinity  Masters  did 
not  believe  the  story  of  the  Scotia,  as  they  thought 
that  if  she  was  oidy  going  at  the  speed  proved  she 
could  not  have  been  .well  in  hand  for  steerage 
purposes.  It  is  found  in  the  judgment  that  the 
Magna  Oharta  was  not  going  at  an  immoderate 
speed. 
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Mihoard  Q.C.,  and  Clarkson,  for  the  respondents. 
—The  full  speed  of  the  Magna  Charla  was  about 
nine  knots,  and  half  speed  must  have  been  about 
four  and  a  half  knots.  This  is  too  high  a  rate. 
The  depth  of  the  blow  shows  that  she  must  have 
been  going  at  a  great  rate  of  speed.  It  is  hard 
upon  the  parties  to  send  the  case  down  to  the 
Trinity  House,  and  it  is  a  dangerous  course.  The 
rate  of  speed  was  not  a  question  for  the  Trinity 
Masters,  out  for  the  court.  [Sit  Montaouk  Ssiitu. 
— It  was  a  question  of  fact  for  the  court  whether 
the  speed  was  more  than  the  witnesses  for  the 
Magna  Cluirta  said.]  It  is  the  duty  of  the  Trinity 
Masters  to  give  assistance  to  the  court  in  deter- 
mining the  possibility  of  facts  given  in  evidence 
by  witnesses,  but  not  to  decide  whether  the  evi- 
dence is  true  or  false. 

Bait  Q.C.  in  reply. 

Sir  Joseph  Napibr  delivered  the  judgment  of 
the  court,  and  (after  commenting  on  the  evidence, 
and  finding  that  the  rate  cf  speed  of  the  Magna 
Charta  was  from  four  to  five  knots  an  hour) 
said : — ^Their  Lordships  are  satisfied,  looking  at  the 
nature  of  the  blow,  and  the  evidence  as  to  the 
speed  of  the  Magna  Charta,  that  she  was  not  going 
at  a  moderate  speed,  and  that  from  the  want  of  a 
sufiBuient  look-out,  as  well  as  to  the  Magiut  Charta 
not  having  reduced  her  speed,  the  collision  is  to 
be  attributed.  The  learned  judge  of  the  court 
below  as  a  matter  of  fact,  came  to  the  same  con- 
clusion. It  has  been  said  that  there  was  a  dif- 
ference of  opinion  between  those  gentlemen  by 
whom  the  learnedjudge  of  the  Admiralty  Court  was 
assisted,  that  they  took  a  different  view  of  the  case, 
and  that,  when  the  case  was  referred  to  the  Elder 
Brethren  of  the  Trinity  House,  a  difference  of 
opinion  existed  there.  It  was,  however,  the  duty 
of  the  learned  judge  to  decide  the  case  upon  hu 
own  responsibility.  The  learned  judge  has  got 
the  re«>on8ibility  cast  upon  him  of  arriving  at  a 
judicial  conclusion.  He  is  advised  and  assisted 
by  persons  experienced  in  nautical  matters,  but  that 
is  only  for  the  purpose  of  giving  him  the  infor- 
mation he  desires  upon  questions  of  professional 
skill,  and  having  got  that  information  from  those 
who  advise  him,  he  is  bound  in  duty  to  exercise 
his  own  judgment,  and  it  would  be  an  abandon- 
ment of  his  duty  if  he  delegated  that  duty  to  the 
persons  who  assisted  him.  The  assessors  merely 
furnish  the  materials  for  the  court  to  act  upon, 
and,  for  convenience  sake,  they  are  allowed  to  hear 
all  the  evidence.  If  the  learned  judge  is  unable 
to  see  what  are  the  grounds  upon  which  they  giro 
their  opinion  and  draw  their  inferences,  or  assume 
facts,  and  if  they  are  other  than  those  to  which  he 
gives  his  assent,  he  is  not  at  liberty  to  act  upon 
any  inferences  which  they  draw  from  the  evidence, 
except  they  accord  with  those  of  which  he  him- 
self approves.  The  deductions  to  be  drawn  from 
the  evidence  must  be  his  own,  and  all  the  assessors 
can  do  is  merely  to  give  him  their  aid  and  advice 
in  those  matters  in  wnich  they  are  supposed  to  be 
skilled.  Tiieir  Lordships  are  of  opinion,  upon  the 
whole  of  the  evidence,  that  there  was  a  want  of  a 
sufficient  look-out  on  board  the  Magna  Charta, 
and  that  the  inference  to  be  drawn  mnn  tiie  evi- 
dence is  that  her  speed  was  not  a  moderate  speed. 
Their  Lordshipm  have  come  to  the  conclusion  that 
the  view  taken  upon  the  whole  case  by  the  learned 
judge  of  the  Admiralty  Court  was  the  right  view, 
ana  therefore  they  wiU  humbly  recommend  Her 
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Majesty  to    affirm   the    judgment  of  the    court 
below,  and,  of  course,  with  costs. 

Appeal  dismitsed. 

Solicitors    for    the    appellants,     HiUyer    and 
Feniviel: 

Solicitor  for  the  respondents,  Thortuu  Cooper. 


Monday,  Nov.  13. 

(Present :    The  Right   Hon.   Sir  James  Colvile, 

Sir  Joseph  Napier,  and  Sir  Montague  Smith.) 

The  Eael  of  Elgin  and  The  Jesmond. 

Collision — Regulations  for  preventing  coUi»ions  at 

sea — Articles  13  and  16 — Bisk  of  collision. 
Article  16  of  the  "  BeguUUions  for  preventing  eol- 
lisions    at   sea"  only  applies  when  tlwre  is   a 
coniiniiniis  approaching  of  two  ships. 
When  tico  vessels  are  meeting  end  on,  or  nearly  end 
on,  within  tlie  meaning  of  Article  13,  and  one  of 
them,  at  a  proper  distance,  ports  Iter  helm,  swM- 
cienihj  to  put  her  on  a  course  which  will  carry  her 
clear  of  thi  other,  she  tlierehy  determines  the  risk, 
and  is  not  "  approaching  another  ship  so  as  to 
involve  risk  of  collision  '  within  the  meaning  of 
'  A  rtich  1 6,  and  is  not  bound  to  slacken  speed  or  stop. 
This  was  an  appeal  from  a  decree  made  on  the 
25th  July  1870  by  the  judge  of  the  Court  of  Admi- 
ralty in  cross  causes  of  damages,  instituted  on 
behalf  of  the  owners  of  the  steamship  Jesmond, 
and  the  owners  of  the  steamship  Earl  of  Elgin. 

The  cause  arose  out  of  a  collision  between  those 
vessels,  which  occurred  about  half-past  ten  p.m. 
on  the  6th  Mav  1870,  off  Staithes,  on  the  coast  of 
Yorkshire.  Tne  Jesmond  was  a  screw  steamship 
of  589  tons  register,  and  lOO-horse  power,  and  was 
on  a  voyage  from  London  to  the  Tyne  in  ballast. 
The  Earl  of  Elgin  was  also  a  screw  steamship 
of  about  608  tons,  and  was  on  a  voyage  from  Sun- 
derland to  Bordeaux,  laden  with  coals.  The 
weather  was  fine  and  clear,  and  the  wind  light. 

The  Jesmond  was  under  steam  only,  steering 
N.N.W.,  and  making  between  seven  and  eight 
knots  on  hour,  with  the  Admiralty  regulation 
lights  exhibit«d,  and  a  good  look-out  b^g  kept 
on  board  of  her.  The  masthead  and  then  the  side 
lights  of  the  Earl  of  Elgin  were  made  out  at  the 
distance  of  a  mUe  and  a  half  ahead.  According 
to  the  evidence  of  the  second  mate  of  the  Jesmond, 
who  was  in  charge,  the  helm  of  the  Jesmond  was 
ported,  and  the  vessel  went  off  about  a  point  and 
A  half,  and  was  then  brought  back  to  within  half  a 
Doint  of  her  course.  When  the  vessels  were  about 
300yds.  apart  the  green  light  of  the  Earl  of  Elgin 
opened  into  view,  and  the  second  mate  immedi- 
«tely  gave  the  order  "  hard-a-port,"  and  placed  the 
dial  of  the  engine  room  telegraph  at  stop,  but  did 
■ot  know  which  way  he  turned  it,  nor  whether  his 
signal  was  heard  in  the  engine  room.  About  a 
mmute  after  the  two  vessels  came  into  collision 
the  stem  of  the  Jesmond  striking  the  Earl  of  Elgin 
close  by  the  fore  rigging  on  the  starboard  side,  and 
the  Earl  ofElffin  shortly  afterwards  sank. 

The  case  set  up  by  the  Earl  of  Elgin  was  that 
ahe  was  under  steam,  and  proceeding  at  the  rate 
of  from  seven  or  eight  knots  an  hour,  that  the 
masthead  and  green  light  of  the  Jesmond  were 
seen  on  the  starboard  bow  of  the  iJori  of  Elgin  ; 
that  the  Earl  of  Elgin  was  kept  on  her  course 
with  a  view  to  pass  on  the  starboard  side  of  the 
Jesmond,  until  the  Jesmond,  by  portine  her 
helm,  opened  her  red  lights  to  the  EaH  ofElg^n, 


causing  danger  of  an  immediate  collision,  where- 
upon the  helm  of  the  Earl  of  Elgin  was  star- 
boarded. But  from  the  evidence  of  the  man  on 
the  look-out  on  board  the  Earl  of  Elgin,  it  ap- 
peared that  he  first  saw  the  red  light  ot  the  Jes- 
mond about  half  a  mile  off,  and  thereupon  the 
order  was  given  by  the  mate  in  charge  of  the  deck 
to  put  the  helm  hard  a  starboard. 

And  it  further  appeared  from  the  evidence  ot 
both  sides  that  nobody  at  any  time  apprehended 
any  risk  of  collision  until  the  Earl  of  Elgin  star^ 
boarded  her  helm.  The  owners  of  the  Earl  of 
Elgin  pleaded  in  their  answer  in  the  court  below 
that  the  Jesmond  improperly  neglected  to  comply 
with  the  provisions  of  Article  16  of  the  Regulations 
for  preventing  Collisiona  at  Sea,  by  not  easing  or 
stopping  her  engines  at  a  time  when  risk  of  a  colli- 
sion was  involved. 

The  learned  judge  of  the  Admiralty  Court  pro- 
nounced both  vessels  to  blame ;  the  Earl  of  Elgin 
on  the  ground  that  she  improperiy  starboarded  her 
helm,  and  the  Jesnto>id  on  the  ground  that  she  did 
not  stop  or  ease  her  engines  under  the  provisions 
of  Article  16. 

His  judgment  (not  reported),  after  a  statement 
of  facts,  was  as  follows :  "  The  first  question  upon 
which  the  court  must  come  to  a  clear  conclusion 
is,  were  these  vessels  meeting  end  on,  so  as  to 
bring  them  within  what  is  called  the  port-helm 
rule,  the  13th  Article  of  the  Regulations  for  Pre- 
venting Collisions  at  Sea?  That  article  is  as 
follows :  '  If  two  ships  under  steam  are  meeting 
end  on,  or  nearly  end  on,  so  as  to  involve  risk  of 
collision,  the  helms  ot  both  shall  be  put  to  port, 
so  that  each  may  pass  on  the  port  side  of  the 
other.'  Each  vessel  saw  the  other  at  a  distance 
of  about  a  mile  and  a  half  off ;  and  the  evidence 
appears  to  me,  and  also  to  the  Elder  Brethren  of 
the  Trinity  House — although  it  is  more,  perhaps, 
my  province  to  decide  upon  this  question,  and  the 
responsibility  of  this  part  of  the  decision  must 
rest  entirely  upon  me — the  evidence  seems  tome  to 
establish  that  these  vessels  were  meeting  end  on 
in  the  sense  of  the  rule  which  I  havo  read.  I  be- 
lieve the  evidence  gfiven  by  those  on  behalf  of  the 
Jesmond,  to  the  effect  that  they  first  saw  the  bright 
light  of  the  other  vessel,  then  the  three  lij^ts, 
then  theyportcd,  then  they  saw  the  green  light 
of  the  Earl  of  Elgin,  and  then  they  ported,  and 
the  collision  took  place.  I  might  even  go  into 
the  evidence  to  snow  that  the  testimony  on 
the  part  of  the  Jesmoiui  is  in  some  sense 
corrooorated  by  the  witnesses  on  board  the 
Earl  of  Elgin.  The  man  Aikin,  who  gave  his 
evidence  extremely  honestly,  did  not  deny  that  he 
had  expressed  a  regret  for  the  starboarding ;  and 
the  captain  of  the  Earl  of  Elgin,  when  he  was  asked 
as  to  a  conversation  that  ensued  when  he  came 
on  bourd  the  Jesmand,  after  the  collision,  did 'not 
deny  that  he  had  said  so,  but  he  said  that  he  coold 
not  reoolleot  what  the  convarsatian  was,  and  it 
was  distinctly  sworn  to  by  the  captain  of  the  Jes- 
mond. I,  therefore,  on  the  evidence  g^iven  by  the 
crew  of  Jesmond,  corroborated  in  these  particulars 
by  the  evidence  of  the  witnesses  to  whom  I  bars 
referred  on  behalf  of  the  Earl  of  Elgin,  come  to 
the  conclusion  that  theae  veaads  were  meeting 
end  on,  so  that  it  was  incumbent  upon  them  to 
put  their  helms  to  port,  and,  we  have  no  donbt 
that,  if  they  had  done  so,  this  cession  would  have 
been  avoided.  But  tliere  remains  another  very 
important  question  to  be  decided  —  I  may  «•/» 
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»wo  qneetioDB — which  were  put  by  the  Ajdmiralty 
AdTOcate ;  one  is,  whether  the  Jetmond  ought  not 
to  hare  stopped  her  engines  and  the  Eaii  of  Elgin 
to  have  stopped  hers.  We  think  that  the  Jtnmmd 
did  err  in  porting  aa  slightly  as  she  did.  The 
evidence  came  to  this  —  she  ported  and  then 
steadied,  arnd  did  not  port  again  till  the  collision 
became  nearly  inevitable,  bnt  it  is  not  upon  this 
ground  that  I  should  come  to  the  conclusion  that 
anch  blame  attaches  to  the  Jetrmond  as  to  disentitle 
her  to  recover,  if  she  succeeded  on  other  points ; 
bnt  I  mention  it  as  a  fault  on  the  part  of  the 
Jesmond.  The  real  blame  that  attadiw  to  the 
Jetmond  and  the  Ecui  of  Elgin  is  their  not  easing 
and  stopping  their  engines  before  this  collision 
took  plaoe.  The  mere  it  is  examined  the  leea 
defensible  it  ajppears,  that  two  steamers  should  be 
going  at  the  joint  speed  of  eighteen  or  nineteen 
■ules  an  hour,  nearly  on  opposite  eoiirses,  seetag 
each  other  .a  mile  and  a  bau  off,  and  not  take  the 
common  precaution  of  stopping  or  easing  their 
engines  under  such  circumstances.  At  all  events, 
we  have  arrived  at  the  condnsion  that  the  order 
of  the  lt3th  article — '  Every  steamship  when  i^ 
praoching  another  ship,  so  as  to  involve  risk  of 
collision,  shall  slacken  her  speed,  or,  il  neces- 
sary, stop  and  reverse ' — has  not  been  obeyed  in 
this  case,  and  I  have  no  alternative  but  to  pro- 
nonnce  Uiat  both  parties  are  to  blame  for  this 
collision." 

Prom  this  judgment  the  owners  of  the  Jetnumd 
appealed. 

Batt,  Q.  C.  (B.  E,  Websfei-  with  him)  for  the 
owners  of  the  Jetmond. — When  two  stieamers  show 
their  red  light  to  etxh  other  no  collision  can  happen 
without  one  steamer  starboarding.  It  is  ofear 
from  the  evidence  Uiat  the  steamers  were  red 

alt  to  red  light,  soon  after  they  sighted  -  each 
er.  Keither  side  appr^ended  a  CMlision,  nor 
had  theyaMj  right  to  do  so  when  red  light  to  red 
light.  The  case  for  the  Elarl  of  Elgin  was  that  the 
steamers  were  green  light  to  green  light,  but  the 
look-out  <said  that  he.  saw  the  JemtonM  red  light 
when  sho  was  half  a  .mile  off.  This  corroborates 
the  story  on  the  part  of  the  Jesmond,  that  she 
ported,  and  so  got  on  the  port  bow  of  the  Earl  of 
£lt/iii.  In  his  judgment  the  learned  judae  said  that 
the  Jeeinond  "  was  approaching  another  ship  so  as  to 
involve  risk  of  collision."  There  was  no  such  risk 
at  the  distajioe  of.  a  mile  and  a  half.  If  there  is -no 
reason  to  believe  that  the  mate  ought  to  have  an-' 
ticmated  a  collision,  he  cannot  be  held  to  blame  for' 
making  a  mistake.  Stopping  at  SOOyds.  would 
not  have  prevented  a-  collision. 

The  MmiraUnj  Advocate  (Dr.  Deane,.Q.C.)  fer 
the  owners,  of  the  Earl  of  Elgm. — If  the  Jesmond 
had  been  prudently  navigated,  her  engines  would 
have  been  eased  or  stepped  at  some  intermediate 
point  between  a  mile  and  a  half  and  300  yards 
from  the  Earl  ofElyin.  Article  16  of  the  "E*gu- 
lations  for  preventing  Collisions  at  Sea,"  muwtbe 
taken  in  combination  with  Art.  13,  and  as  sup- 
plementary to  it.  If  the  master  had  reasonable 
cause  to  apprehend  a  collision  he  was  bound  to 
apply  the  supplementary  rule,  and  to  ease  the 
eufpuee.  If  tdte««  was-  risk,  not  certaintr,  but 
probidjiiity  or  chance  -  of  a  collision,  he  was  bound 
to  stop.  How  was  the  officer  comnHUiding  the 
Jesntmid  to  know  that  the  Earl  of 'Elgin  would 
obpy  th«  13th  rule  P  If  she  did  not  do  so  th«re 
would  have  been  risk.  If  the  Earl  of  Elgin  bad 
b«en  accidentally  disabled,  she  would  have  been 


naable  to  obey  the  rule,  aad  this  is  a  contingency 
against  «rhich  the  Jesmond  was  bound  to  provide. 
It  was  not  snfflciMit  for  her  to  port  only. 

E.  C.  Clarkson,  on  the  same  sida — If  the  master 
of  a  vessel  considers  he  comes  under  the  port 
h^B  rule,  it  is  his  duty  to  carry  out  that  rule  so 
that  there  may  be  no  mistake  as  to  what  he  is 
doing.  The  Jesmond,  if  she  ported  when  her 
witnesses  said,  did  not  port  enough.  The  Bcgu- 
lations  are  carefully  worded,  and  it  must  be 
noticed  that  article  16  refers  not  to  coUiMon,  but 
to  risk  of  collision,  and  to  the  manner  in  which 
steamers  must  act  under  such  risk,  and  not  when 
in  actual  danger  of  collision.  The  Jesmoud  was 
bound  to  slow  on  sighting  the  Earl  of  Elgin. 

BtUt,  <J.C.  in  reply. — The  real  question  is  what 
is.maant  by  risk  of  coltision  P  In  the  Begnlations 
fer  preveatii^.  CoUisi<w8  at  Sea  (published  by  die 
aatherity  of  the  Board  of  Trade,  by  lliatnas  Oay, 
<5th  edit.,.iHMl  made  positive  and  bmding  by  Order 
in  Council  of  July  30th,  1868),  sect.  1,  §  6,  it  ia 
said,  "  Erery  otke.  is-  unanimous  in  agreeiug  that 
no  two  ships  can  uome  into  oollisioa  so  long  as 
they  show  each  other  the  smbo  coloured  light, 
green  to  green,  or  red  to  red."  Those  vessels  were 
red  light  to  red  light.  Both  saw  the  other's  red 
light,  and  in  the  same  book  it  ia  said,  §  7,  /'  The 
role  cannot  therefore  a{^ly ;  {a)  when  a  green  light 
is  seen  anywhere  on  the  starboard  side ;  (b)  when  a 
red  light  is  seen  anywhere  on  the  port  side,  Ac." 
The  rule  here  referred  to  is  Art.  13,  set  out  in  the 
judgment.  It  ia  further  said,  §8,  '"ntere  is  not 
the  remotest  chasoe  of  coUisioa  in  either  of  the 
cases  abore  pat  .  .  .  ."  If  my  friends  are  right, 
whenever  a  master  ports-  or  starboards  his  helm 
to  get  out  of  the  way  under  Art.  13,  he  is  at  the 
same  timtt  bound  to  stow  his  engines.  This  isftn 
absnrditT.  No  collision  ooald  hare  happened  here 
bat  for  the  starboarding  of  the  helm  of  the  Earl  of 
Eltfin. 

Sir  Jaxss  Colvilb  delivered  the  judgment  of 
the  court. — In  this  oase  their  Loraehips  mnst 
hold  that  it  has  been  oondosiTely  found  that  the 
(wo  ooUidinff  veeeels  were  meeting  each  other  end 
on,  or  neany.end  on,  within  the  meaning  of  the 
13th  sailing  rule ;  that  the  Jesmond,  in  obedieoee 
to  that  role,  ported  hsr  helm — whether  e&0«^  or 
not  is  a  Question  whidi  will  be  afterwards  con- 
sidered ;  that  the  Earl  of  Elgin  violated  that  rule 
by  starboarding  instead  of  porting,  and  thereby 
pnt  herself  clearly  in  the  wrong,  and  beoame 
jiriMd/cnnerespoBsibie  for  tlie  collision  wUoh  took 
place.  Bat  the  learned  jadae  of  the  court  bekrw, 
having  fbnnd  these  facts,  said :  "  We  think  that  the 
Jtsmtpnd  did  err  in  perting  Asslightly  as  she  did. 
The  evidence  came  to  this  r  She  ported  and  then 
steadied,  and  did  not  piort  again  till  the  collision 
became  aearlv  inevitable ;  but  it  is  not  upon  this 
ground  tjtat  t  should  come  to  the  conclusion  that 
siMih  blame  attaches  to  the  Jesmond  as  to  di:jeiititle 
her  to  recover,  if  she  succeeded  on  other  points, 
hot  I  racBtion  it  as  a  bult  on  the  part  ef 
the  JegmMtd.  The  real  blame  tliat  attaches 
to  the  jMifMnd  aad  the  Eftrl  of  Elgi^i,  ia 
titeir  not  eating  and  stopping  their  engines 
befcre  tbia  eolUsion  toc^  place.  The  more 
it  is  examined,-  the  less  defensible  it  appears,  that 
two  ateatiMirs  should  be  g$oiag  at  the  joint  speed 
of  .eigfatetn  or  nineteen  miles  an  hour,  nearly  in' 
opposite  oooMes,  seeing  each  other  simile  and  a 
half  off,  <aad  not  take  the  common  nrocaution  of 
stopping  or  easing  their  engines,  under  snob  cir- 
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camstances."  That  part  of  the  jadgment,  there- 
fore, raises  two  propositions ;  first,  that  the  Jet- 
moiid  did  not  port  suflacientlv,  but,  at  the  same 
time,  qualifies  that  finding  by  saying  that,  of 
itself,  that  circumstance  would  not  disentitle  the 
Jesmond  to  recover.  The  learned  jndge,  however, 
as  their  Lordships  understand  his  judgment,  would 
couple  the  insufficiency  of  porting  with  an  assumed 
obligation  to  slacken  speed,  under  the  16th  article, 
md  finds  that,  under  the  whole  circumstances  of 
the  case,  the  Jetmond  ought  to  have  slackened 
speed  as  well  as  the  Earl  of  Elgin,  and  that  by 
reason  of  that  fault  on  the  part  of  the  Jetmond 
the  damage,  according  to  the  rule  of  the 
Court  of  Admiralty,  is  divisible  between  the 
two  vessels.  Their  Lordships  think  that  it 
will  be  desirable,  in  dealing  with  these  two  pro- 
positions, to  deal  with  them,  in  the  first  instance 
at  least,  separatelv,  as  has  been  done  in  the  argu- 
ment. Their  Loraships  see  no  reason  to  doubt  the 
truth  of  the  evidence  of  the  second  mate  of 
the  Jesmond.  Thw  believe,  upon  his  evidence, 
and  the  learned  judge  of  the  Admiralty  Court  has 
certainly  not  found  that  that  evidence  was  to  be 
disbelieved,  that,  when  the  three  lights  of  the  Earl 
of  Elgin  were  first  seen,  the  order  to  port  was 
Kiven.  They  believe  that  she  payed  off  under 
her  port  helm  a  point  and  a  naif,  but  that 
before  she  had  gone  so  far  the  mate  gave  the 
order  to  steady  the  helm,  which  ultimately 
brought  back  the  vessel  to  within  half  _  a  point 
of  her  original  course.  Their  Lordships  were 
urged  by  Dr.  Deane  to  consult  their  nautical 
assessors  upon  this  point,  and  they  have  done  so ; 
and  these  gentlemen,  so  far  firom  finding,  as  Dr. 
Deane  anticipated,  that  the  evidence  must  be 
inaocorate  in  stating  that  the  vessel  went  so 
fiur  under  the  port  helm  as  to  pay-off  a  point 
and  a  half,  thmk  that  there  is  nothing  incon- 
sistent  or  unreasonable  in  that  statement ;  on  the 
contrary,  that  upon  principles  of  navigation,  the 
fitct  is  credible  and  what  might  be  expected. 
Their  Lordships,  therefore,  accept  the  evidence  as 
given.  Again,  the  nautical  assessors  also  concur 
in  thinking  that  the  Jesmond,  having  payed-off 
as  far  as  a  point  and  a  half,  was,  though 
brought  back  to  within  half  a  point  of  her  origi- 
nal course  when  her  helm  was  steadied,  placed 
upon  a  line  on  which,  if  the  other  vessel  haa  even 
kept  her  course,  she  would  have  gone  clear,  and 
that  she  had  brought  the  two  vessels  into  the 
position  of  red  light  to  red  light,  and  that  the 
danger  of  oolUsion  was  at  an  end.  A  fortiori,  had 
the  Earl  of  Elgin  ported  her  helm  and  obeved  the 
rule,  as  she  was  bound  to  have  done,  the  oistance 
between  the  two  vessels  would  have  been  in- 
creased, and  the  collision  would  have  become  still 
more  improbable.  That  being  the  state  of  the  case, 
their  Lordships  can  hardly  concur  with  the  learned 
judge  in  tliinking  that  the  alleged  insufficiency  of 
porting  on  the  part  of  the  Jesmond  in  any  degree 
contributed  to  the  accident.  Thev  next  proosed 
to  consider  whether  they  ought  to  hold  thi^  those 
on  board  the  Jesmond,  in  omitting  to  slacken 
the  speed  of  their  vessel,  were  guilty  of  a  defonlt 
which  justifies  the  judgment  under  appeal.  Now 
the  16th  Article  says:  "Eveiy  steamship  when 
approaching  another  ship  so  as  to  involve  risk  of 
'  collision  shall  slacken  her  speed."  It  is  not  neces- 
sary to  read  farther,  because  nobody  contends  thi^ 
the  Jesmond  was  bound  to  stop  and  reverse  her 
engines  except  at  the  moment  when  a  reversal  of 


the  engines  had  almost  become  imiwssible,  namely, 
when  the  other  vessel  was  nearly  run  into.  The 
article  imposes  this  obUgation  only  upon  u  ship 
which  is  "approaching  another  ship  so  as  to 
involve  risk  of  collision."  It  may  be  said  that 
there  was  a  moment  at  which  the  two  vessels  were 
in  that  condition,  for  ii  they  had  not  been  in  that 
condition  they  would  not  have  been  within  Article 
13.  But  it  seems  to  their  Lordships,  taking  the 
two  articles  together,  that  Article  16  only  applies 
when  there  is  a  continuous  approaching  of  the 
two  ships,  and,  indeed,  it  was  admitted  candidly 
by  Dr.  Deane  that  there  was  not  an  obligation  to 
slacken  the  speed  the  moment  the  two  vessels 
sighted  each  other,  and  when  the  first  porting 
took  place.  K  their  Lordships  are  rii^ht  in  their 
view  of  what  was  then  done,  the  original  risk  of 
collision  was  determined  when  the  vessels  were 
brought  port  light  to  port  light.  Nor  can  it  be 
said  that  after  that  porting  the  Jesmond  was 
approaching  the  Earl  of  Elgin  so  as  to  involve 
a  risk  of  collision,  unless  the  true  construction 
of  the  term  "  risk  of  collision  "  be  that  for  which 
in  one  part  of  his  argument  Dr.  Deane  contended. 
As  their  Lordships  understood  his  argument,  he 
was  prepared  to  insist  that  the  term  must  be 
taken  to  include  either  a  default  on  the  part  of  the 
other  vessel  to  do  what  the  13th  Bule  required  of 
it,  or  the  disabling  of  that  vessel  by  some  acci- 
dental cause  of  which  the  Jesmond  was  not,  and 
probably  could  not  be  aware.  It  does  not  appear 
to  their  Lordships  that  the  first  of  those  elements 
can  be  reasonablv  imported  into  the  risk  of 
collision ;  there  is  no  foundation  in  &ct  for 
supposing  that  the  Earl  of  Elgin  was  prevented  by 
any  accident  tcora  doing  what  she  ought  to  have 
done;  nor  are  their  Lordships  aware  that  in 
obe;png  these  rules  it  is  necessary  for  persons 
navigating  vessels  to  foresee  and  to  provide  against 
every  possible  accident.  Their  Lordships  would 
be  extremely  sorry,  by  any  decision  of  thfors,  to 
diminish  the  stringency  of  any  rule  tending  to 
prevent  the  great  loss  6t  property  and  destruction 
of  life  which  are  but  too  common  in  our  narrow 
seas ;  hut  they  do  not  feel  at  Uberty  to  extend  the 
application  of  the  16th  Ai-ticle  beyond  what  seems 
to  them  to  be  its  proper  construction,  and  there- 
fore they  must  respectfully  differ  from  the  learned 
judge  in  what  he  nas  found  with  respect  to  the 
obligation  which  lay  upon  the  master  and  crew  of 
the  Jesmond.  The  result  therefbre  wiU  be  that 
their  Lordsfadps  will  humbly  advise  Her  Majesty- 
to  allow  the  present  appeal ;  and  to  declare  and 
order  that  the  Earl  of  Elgin  was  solely  responsi- 
ble for  the  collision,  and  most  be  condemned  in 
damages  accordingly,  and  of  course  the  costs  in 
the  court  below  ai3  the  costs  here  will,  according 
to  the  ordinary  rule,  follow  the  result. 

Appeal  allowed. 

Solidtor  for  the  appellants,  Thomtu  Cooper. 

Solicitors  for  the  respondents,  Lotolest,  Nelson, 
and  JoNM. 


Thursday,  Nov.  16. 
(Present:    Sir   Jambs   W.  Ooi.vilb,  Sir   Bobbkt 
Phujjmorb,  Sir  Jcskph  Nafizb,  uid  Sir  Monta- 
gus Skiih.) 

Ths  Enxnra. 
PraeHee — Troxies — Duty  of  proctors  with  respect  to 

— Viee-AdmiraUy  Bilks  and  Bwdations.  r.  40. 
The  usual  prcKtics  in  the  High  Clotiri  ofAdmiraUy 
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at  to  jftroxle*  is  for  proctors  to  proceed  wUhotU  the 
exhUntioti  of  any  proxy  until  called  upon  to  pro- 
dtiee  it,  ana  when  titey  are  called  upon  they  satltfy 
the  law  by  itating  the  namee  of  the  partiet  for 
whom  they  appear. 
In  the  vice-admrraUy  cowrie  proctore  are  not  bound 
to  do  _  more  tlian  this  under  rule  40  of  the  Vice- 
Admiralty  Rules  and  BegtUations,  unlest  upon  a 
strict  order  of  the  court. 
The  production  of  a  proxy,  purporting  to  be  duly 
signed  and  sealed,  hut  wUlwut  m-oof  of  the  hand- 
writing of  tltose  who  appear  to  have  aubtcribed  tlie 
inatrumoit,  is  a  prima  facie  compliance  with  an 
order  to  produce  a  proxy,  and  throws  tlie  onus  of 
disproving  its  authenticity  on  the  opponents. 
An  objection  to  a  suit  on  the  growtd  of  the  non-pro- 
duction of  a  proxy  is  a  prtHminary  objection,  to 
be  raised  on  motion,  and  not  on  protest,  and  tlie 
utmost  a  court  can  do  where  such  proxies  as  above 
■are  produced  is  to  stay  proceedings  until  further 
information  can  be  obtained. 
Tais  was  an  appeal  from  a  decree  of  the  Jndse  of 
theVicc- Admiralty  Court  of  Malta,  delivered  on 
the  4th  Oct.  1870,  upon  the  protest  of  Roche 
Marias  Fabre,  master  of  the  steamship  Euxine, 
who  had  appeared  nnder  protest  to  a  suit  instituted 
on  behalf  of  the  appellants  against  the  steamship 
Eitxine,  in  the  Vice  Admiralty  Court  of  Malta. 
The  appellants  were  John  Harvey  and  William  Ben- 
winin  Harvey,  of  Littlehampton,  in  the  Countv  of 
Sussex,  the   owners    of  the    late   English  brig 
Clymping ;  Emile  Schemeil  and  Bichara  Schemeil, 
merchants  at  Liverpool,  trading  under  the  name 
of  Schemeil,  Brothers,  and  Co.,  the  owners  of  the 
cargo  of  cotton-seed  laden  on  board  the  said  brig 
at  the  time  of  the  loss,  and  George  Hedpfecock, 
the  master  and  others  the  crew  of  the  said  bng.  The 
respondents  were  owners  of  the  French  steamship 
"Euaeine,  belonging  to  Marseilles,  and  carrying  on 
bnsiaess  at  that  city  as  the  firm  of  Fraissinet,  P^re 
et  Fils.    The  suit  arose  out  of  a  collision  between 
the  Ettxine  and  the  Clymping,  which  occurred  in 
the  Mediterranean  about  120  miles  west  of  Alex- 
andria,  on  2nd  July  1870,  and  occasioned  the  total 
loss  of  the  Clymping  and  her  cargo,  and  of  the 
private  effects  of  her  master  and  crew.     On  the 
16th  July  1870,  William  John  Stevens,  a  proctor 
practising  in  the  Vice-Admiralty  Court  at  Malta, 
filed  a  prceeipe  to  arrest  the  Euxine,  and  to  cite  all 
persons  interested  "  to  answer  to  John  Harvey  and 
another,  of  Littlehampton,  in  the  county  of  Sussex, 
the  owners  of  the  English  brig  Clympmg,  George 
Hedgecock,  master,  Emile  and  Bichara  SchemeU, 
of    laverpool,    in  the  county  of  Lancaster,  the 
owners  of  the  cargo  of  cotton  seed,  &c.,  .  .  .  and 
C^rge   Hedgecock   aforesaid,   the   master  and 
others,  the  crew  of  the  SMd  brig,  as  owners  of 
private  effects  also  on  board  at  the  time,  and  J. 
W.  ^rper,  on  behalf  of  the  salvage  committee  at 
Lloyd's,   of  which  he  is  secretary,  other  parties 
interested,  the  plaintiff  represented  at  Malta  by 
William  Leonard,  a  partner  in  the  firm  of  Bobin ' 
son,  Duckworth,  and  Co.,  bankers,  merchants  and 
agents  for  Lloyd's,  of  the  city  of  La  Yaletta  afore- 
said, in  a  cause  of  damage  civil  and  maritime." 
The  afSdavit  to  lead  warrant,  sworn  and  filed  the 
same  day,  set  out  the  following  telegram : 

To  Bobinson,  Dacktrorth  and  Co.,  Halta. 

Seiie  for  oommittae,  thioiwh  Adminlt^  Coiirt,Frenoh 

steamer    Svxine,   owners    Faissiset,  Pete   et  Fils,   of 

Marwillea,    Oaptun   Fabre,  whiob  will  call   at  Malta 

aboot  15th  inst,  for  mnniog  down  English  brig  Clymping, 


Oeotge  Hedgeoook  maiter,  on  Jane  2nd  last,  near 
Alexandria,  at  the  snit  of  John  Harvey  and  another,  of 
littlehampton,  Sossex,  owners  of  the  briff,  and  Emile 
and  Kohara  Sohemeil,  of  Liverpool,  Tisneaster,  owners  of 
cargo  of  cotton  seed  and  Hedgecock,  master,  and  others, 
crew  of  brig,  for  private  effects,  damages,  10,0001. 
When  seixed,  give  every  facility  for  release  on  proper 
secniity;  act  promptly. 

Harper,  secretary,  Salvage  Committee, 
Lloyd's,  Joly  12, 1870. 

The  vessel  was  thereupon  arrested.  On  the  19th 
July,  an  appearance  under  protest  to  the  said  suit 
was  entered  on  behalf  of  Boche  Marios  Fabre, 
the  master  of  the  Eiueine,  by  Greorge  Domenico 
Page,  a  proctor  of  the  court,  and  the  sum  of 
10,000?.,  the  amount  for  which  the  warrant  of 
arrest  was  issued,  was  paid  into  court  and  the  re- 
lease of  the  vesssl  thereby  procured,  and  this  sum 
vros  afterwards  withdrawn  on  bail  being  given. 

On  the  Ist  Au^.  1870,  the  proctor  for  the 
Euxine  filed  his  petition  on  protest,  which  alleged 
three  grounds  of  objection  to  the  jurisdiction. 

1.  That  this  Conrt  of  Vice-Admiralty  has  no  jorisdio- 
tion  hi  the  tiial  of  this  cause  bronght  by  the  said  William 
Leonard  (the  plaintiff's  uent),  beoanse  Her  U^eaty's 
Conrt  ot  Commerce  in  Malta  poasesses  powers  and 
anthorities  for  the  exerdse  of  admiralty  jarisdiotion, 
and  therefore  this  conrt  of  vice-admiialfy  cannot  have 
cononrrent  jnrisdiotion  with  the  said  Court  of  Commerce. 

2.  That  should  it  be  held  that  this  conrt  of  vice- 
admiralty  has  cononrrent  jurisdiction  with  Her  Ibjesl^'a 
Court  of  Commerce  of  Malts,  the  title  and  anthori^  of 
the  said  William  Leonard  in  this  cause  is  insufficient  and 

it  bang  merely  in  virtue  of  a  tele^phio  dee^toh 


produced  in  the  registry  of  this  oonrt.  witfaont  oontaming 
uie  names  and  descriptions  of  all  the  parties  claiming 
damage,  and  without  documentary  proof  of  the  anthen- 
tioity  of  Buch  telegram. 

The  third  ground  of  objection  to  the  iorisdiction 
was,  that  the  grounds  of  the  suit,  the  damage 
alleged  to  have  been  done  to  the  Clymping  by  the 
Euxine,  had  already  been  made  the  subject  of  a 
suit  before  the  French  Lnperial  Consular  Court  at 
Alexandria,  which  had  dismissed  the  claim  on 
behalf  of  the  Clymping,  in  consequence  of  the 
non-presentation  of  a  protest  in  that  court  within 
twenty-four  hours  after  arrival  in  Alexandria,  as 
required  by  the  rules  of  the  court,  so  that  the 
cause  was,  in  fact,  res  judicata,  and  could  not  be 
tried  aa^n  in  the  vioe-admiralty  court. 

To  this  petition  on  protest  an  answer  was  filed 
by  Stevens,  as  proctor  holding  a  special  proxy  for 
the  owners,  &o.  of  the  Clympmg  and  her  cargo  on 
the  12th  Aug.  1870,  aSBrming  the  iurisdiction  of 
the  court  under  the  Yice- Admiralty  Court  Act 
1863,  and  alleging: 

8.  That  the  title  and  anthority  of  the  said  William 
Leonard  for  entering  this  canse  la  anfficient  and  legal,  it 
being  not  merely  in  virtue  of  the  telegiaphio  deapatoh 
produced,  but  in  virtae  of  written  and  duly  signed  con- 
firmations thereof,  and  anbaeqnent  formal  proziea  or 
powera  of  attomqr  to  Stevens  the  proctor,  containing 
uie  names  and  descriptions  of  the  parties  claiming 
damage. 

The  answer  further  pleaded  res  judicaia  was  no 
defence,  as  the  only  pomt  contested  in  the  French 
consular  court  was  of  a  purely  technical  nature, 
and  concerning  the  rules  of  that  court. 

On  Aug.  17ui  a  reply  under  protest  was  filed  by 
the  proctor  for  the  Euxine  contaiuing  {inter  cdia) 
the  following  paragraphs : 

3.  That  without  motion  or  leave  of  the  worshipf  ol  the 
judge  of  this  court,  the  said  William  John  Stevens, 
for  the  aaid  William  Leonard,  as  aforesaid,  has  now 
taken  part  in  these  prooeedinga  by  replying  to  the 
aaid  act  on  protest  as  asserted,  special  proxy  of  John 
Harvey>&c the  plaintiffs,  represented  by  Williaia 
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Iieonaid, »  partner  in  the  flm  <J  Bobiacon,  Dnokmntt 
Mkd  Co.,  banken,  maroluuits,  and  aaeiito  for  Lloyd'a 
at  Ifalta,  all  partiea  abroad,  aaaerted  plaintifb,  who  were 
prerioaalf  repreeentad  by  the  eoid  William  Leonaid 
witboat  aathwitir,  which  appeaianoe  of  the  aaid  Willian 
John  SteTeiiain  ue  reply  to  the  aet  on  pioteat  for  peiaone 
not  reei£nff  in  this  idand  of  Malta,  witboat  baring 
entered  an  action  on  their  behalf,  without  leare  of  this 
ooart,  and  witheat  any  jnatification  of  his  aaeomed  title 
and  anthiwitr,  is  iicefolar  and  illegal. 

4.  That  tiie  present  appearance  of  the  said  Williain 
John  Sterens  aa  special  prou  prores  that  the  said 
Winiam  Leonard  hM  not  legal  power  to  inetifente  tiui 
action  taken  in  this  oanaa  of  damage,  civil  and  maritime  ; 
and  whereas  Tecjr  serioos  loss  lus  been  oeoaskwed  to 
the  master  and  owners  of  the  steamship  Eurine  by  bar 
arrest  and  coosequent  detention  in  this  ^rt  of  Halt*,  it 
is  of  the  greatest  importance  to  the  ssid  Boch  Marias 
Fabre,  master  of  the  said  vessel  Bweine,  that  Ae  title  and 
aathori^  of  tiw  said  William  Leonard,  comprising  the 
titles.  Dames,  aad  deaoriptiaas  of  bis  oonatitDaDtB  aSnmd 
at  tiie  time  ct  iaaoing  the  wvmat  of  arrest  from  tikia  eoort, 
ahonld  be  legally  famished  and  fully  authentioated  ib 
the  registry  of  this  coor^  in  order  that  tbe  owners  and 
master  of  the  said  ship  Eumint  shoold  know  the  proper 
parties  against  wh<Hn  they  may  act  for  all  leasee  and 
dasugea  arising  from  the  arrest  and  detention  of  the 
said  aoip  Sunn*. 

On  tbe  23rd  Aug.  a  rejoinder  was  filed  on  belialf 
of  the  owners,  Ac,  d  the  Olymping,  taking  isBue 
on  tb«  points  set  oot  in  the  reply,  and  Ba3ring  that 
Stevens,  the  OTOctor, "  will  in  due  time  produce  his 
authority."    The  pleadings  were  then  concluded. 

In  an  affidavit  sworn  on  Aug.  29th,  1870, 
Williain  Leonaird  and  Stevens,  the  proctor,  ex- 
hibited two  proxies,  aa  having  been  reoeived  by 
the  former  in  a  letter  from  Harper,  the  secretary 
of  the  salvage  committee  at  Lloyd's.  The  proxies 
were  identi(»l,  save  as  to  the  signatures,  and  the 
material  parts  are  as  follow: 

Wbereas  there  is  now  depending  in  the  Viae>Admiral^ 
Conrt  at  Malta  a  certain  oanse  of  damage  on  behalf  ol 
John  Harvey,  Ac. ;  .  .  .  .  and  whereas  we,  the  onder- 
eigned  John  Harvey,  fto.,  are  deairooa  of  nominating 
and  appointing  a  proctor,  Ac 

Now  know  all  mea  l^  these  presents  that  we,  the 
■aid  John  Harvey,  Slo.,  do  hereby  nominate,  and  in  and 
by  these  presents  oonstitate  and  appoint  William  John 
Stevens,  of  Ia  Valetta,  in  the  Islana  of  Malta,  proctor, 
&e.,  or  in  hia  abaenoe,  any  other  proctor  of  toe  aaid 
Yice-Adnuralty  Conrt  of  Malta,  to  be  oar  trne  and  lawfal 
proctor  for  as,  aad  In  onr  namea  to  appear  before  the 
said  conrt  and  exhibit  this,  onr  special  proxy,  and  in 
virtue  thaieef  to  prosecate  tue  said  canae  so  inatitated, 
&c.,  ....  until  rate  final  oonolnsion  thereof,  &o 

Giving  and  granting  onto  the  said  W.  J.  Stevens  full 
power  and  antnority  to  appoint  oae  or  more  snbetitete, 

Ao And  whatsoever  oar  aaid  proctor  ahalllawfally 

do  or  cause  to  be  done  in  and  about  the  premises  we  do 
hereby  respectively  proauae  to  ratifjr,  confirm,  and  allow 
for  valid. 

In  witness  whereof  we  have  hereunto  respectively  set 
our  hands  and  seals  this  22nd  of  July,  1670. 

fCU_«.l\         /  JoHM  Hauvxt  (l.s.) 
(Hjgned)         ^  WlLUAM  B.  Habvxt  (l.s.) 

Signed,  sealed  and  delivwed  by  the  within-named  John 
Harvey  and  William  Benjamin  Harvey  in  the  presence  of 
(Signed)  Bobsbt  Fbincr, 

SoUdtor,  Littiehampton. 

The  proCT  for  the  owners  of  the  cargo  purported 
to  be  signed  by  them,  and  to  be  witnessed  in  a  similar 
manner  by  an  underwriter  and  an  accountant  of 
Liverpool,  and  was  also  dated  the  22nd  of  July. 
The  affidavit  above  mentioned  also  contained  an 
allegation  by  Stevens,  that  he  was  retained  on  the 
13tn  of  July  by  William  Leonard  to  act  for  him  in 
the  cause. 

On  the  26th  of  Sept.  a  fiirther  aflSdavit  was  filed, 
exhibiting  a  similar  proxy  from  tbe  master  and 
'rew  of  the  Chjmjnng,  dated  the  14th  Sept.  1870. 


It  was  further  proved  that  William  Leonard  had 
received,  besides  the  telegram  annexed  to  tiie  affi- 
davit exhibited  to  lead  the  warrant  of  arrest,  certun 
other  telegrams  delivered  by  the  meaaengere  of  the 
Mediterranean  Telegraphic  Extension  Company, 
one  of  which,  dated  London,  16th  Jnly  1870,  con- 
tained a  request  from  the  said  John  Harvey  to 
"  take  proceeding's  against  the  Ewtin4  as  instrooted 
by  the  salvage  committee  at  Lloyd's;"  and  the 
other,  dated  Liverpool,  15th  July,  from  Schemeil 
Brothers  and  Co.,  authorised  "  pirooeedinga  against 
Euxine,  as  London  Salvage  Committee  mstruct," 
and  the  traascripts  of  these  telegrams  were 
verified  by  aflSdavit  and  brought  into  court  On 
9th  ^pt.  1870  Stephens  brwght  into  court  the 
following  letter: 

Assoeiaiion  for  the  Proteotion  of  Coauneroial  Intatesta 
aa  reapacta  Wieeked  aad  Danagad  Property.  In- 
corporated by  Boyal  Cbartsr. 

Bcoral  Exdaiws,  Looclam  IStb  . 
Jnly,  1870. 
Messm.  Bobinson,  Duckworth,  and  Co. 
Ctyntpin;  and  JCuouM. 
Dear  Sin,— I  enclose  copies  of  fte  telsgrama  whiob 
have  pasaed  betwem  ua.    The  powers  of  attorney  shall 
oome  forward  by  next  stsamer ;  they  ooold  not  be  pie- 
pared  for  this  maiL    I  (eel  anre  yon  will  do  what  is 
neoeaaary  in  tbe  moan  time.    I  hope  to  eommoaiaate 
more  at  length  in  a  few  days.     I  am,  dear  Sirs,  yoaia 
faithfully, 

(Signed)    J.  A.  W.  Habpik,  Secretary. 

In  an  affidavit  sworn  on  the  same  day,  William 
Leoniurd  verified  this  letter,  and  sw(»e  to  having 
received  it  in  course  of  post,  and  further  said  that 
Harper  was  secretarf  at  the  association,  "  as  had 
already  been  proved  m  this  case  by  the  prodnctioa 
on  Sept.  5th,  on  the  hearing  thereof,  of  the  printed 
London  Directory,  published  under  the  authority 
of  her  Majesty's  Postmaster-G^nend."  The  copy 
telegram  mclosed  and  filed  at  the  same  time  was 
the  telegram  already  set  out  as  appearing  in  the 
affidavit  to  lead  warrant.  On  Sept.  9th  Stevens, 
the  proctor,  filed  a  copy  of  the  register  of  the 
Chfmpinp,  also  verified  by  affidavit,  by  which  it 
appeared  that  John  Harvey  and  William  Beiyamin 
^trvey  were  the  registered  owners  of  48-64thB  and 
mortgagees  of  16-^th8  oi  the  Cljfmping,  and  on 
Sept.  2oth  Stevens  filed  a  document  purporting  to 
be  the  bill  of  lading  of  the  cargo  of  the  Vlgmftiit^, 
which  was  signed  oy  George  Hedgecook,  and  ut 
which  the  named  consignees  were  Schemeil 
Brothws  and  Co.,  of  Liverpool,  and  this  bill  d 
lading  was  forwarded  to  Leonard  in  a  letter  par- 
porting  to  be  from  Harper.  The  bill  of  lading  had 
on  it  signatures  purporting  to  be  those  of  Qeoi^ge 
Hedgecock  and  Schemeil  Brothers  and  Co. 

The  questions  arising  upon  the  proceedings 
upon  protest  were  ai^ed  upon  the  5th,  12th,  and 
l4th  Sept.,  b^ore  Sir  Antonio  Micallef,  judge  of 
the  Vice-Admiralty  Court,  and  on  the  4th  Oot. 
1870  the  learned  judge  pronounced  two  decrees — 
the  first  decided  in  fovour  of  the  jurisdiction  of  the 
court ;  the  second,  which  related  to  the  subject  of 
this  appeal,  was  as  follows : 

"  The  court,  on  the  protest  or  exception  of  the 
defendant  against  tbe  title  of  tJie  plaintiff* 
Leonard,  in  the  names  of  which  the  instituted 
action  has  been  entered  in  the  action  book  of 
the  court  under  date  16th  July  1870,  by  the 
notary,  William  John  Stevens,  duly  authorised 
to  practise  as  proctor  in  this  court,  and  appearing 
for  the  plaintiffs,  represented  in  tius  islana  by  (h» 
aforesaid  Leonard, 
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"  Considering — 

"  That,  sithongh  it  is  manifeet  from  the  tele- 
gram despatched  fW>m  London  on  the  12th  July 
•1870,  and  received  in  this  island  on  the  13th 
Jnly  1870,  as  set  forth  in  the  affidavit  of  the  said 
Leonard,  under  date  of  the  16th  July,  1870,  that  one 
•Harper,  secretary  salvage  coramitt^e,  Lloyd's,' 
did  empower  the  said  Leonard,  for  Robinson  Duck- 
worth, to  arrest  for  the  said  committee,  under  the 
aathority  of  this  court,  the  French  steam  vessel 
■Eitxine,  for  10,0001.  sterling,  pretended  amount  of 
damages  caused  on  the  2nd  June  1870,  in  the 
vicinity  of  Alexandria,  to  the  English  brig  Clymp- 
ing,  lately  commanded  by  Captain  George  Hedge- 
oock,  and  this  at  the  suit,  as  asserted  in  the  said 
telegram,  of  one  John  Hnrvey  and  another,  of 
Littlehampton,  in  the  county  of  Sussex,  owners, 
as  therein  stated,  of  the  said  brig,  and  of  Emile 
and  Bichara  Sohemeil,  of  Liverpool,  in  the  county 
of  Lancaster,  owners,  as  is  also  therein  stated,  of 
•  the  cargo  of  the  said  brig,  consisting  of  cotton 
eeed,  as  likewise  of  the  said  Captain  Hedgecock 
and  others  of  the  crew  of  the  said  brig  for  private 
•effects,  it  has  not  been,  however,  proved  oy  the 
said  Leonard  that  the  said  telegram  was  sent  to 
the  said  Leonard  by  the  said  Harper;  that  al- 
though a  copy  of  the  said  telegram  was  transmitted 
•on  the  15th  July,  1870  to  tne  said  Leonard  for 
Messrs.  Robinson,  Duckworth,  and  Co.,  in  a  letter 
1}earing  the  signature  of  J.  A.  W.  Harper,  who  is 
tiierein  qualified  as  secretary  of  the  Association 
for  the  Protection  of  Commercial  Interests  as 
-respects  Wrecked  and  Damaged  Property,  in- 
corporated by  royal  charter;  and  althongh  the 
receipt  of  the  said  letter,  besides  being  corroborated 
by  the  Post-office  stamps,  is  affirmed  by  the  said 
Leonard  in  his  affidavit  of  the  9th  Sept.  1870,  no 
proof  has  been  produced  in  authentication  of  the 
nandwriting  of  the  subscriber  of  the  said  letter 
not  admitted  by  the  defendant ;  that,  besides  the 
want  of  said  authentication,  no  proof  has  been 
produced  that  the  said  Harper  is  the  secretary  of 
the  before-mentioned  committee,  and  for  such  an 
object  the  Post-office  l^ondon  Directory,  exhibited 
by  the  aforesaid  Leonard,  is  not  admissible,  be- 
«an8e,  according  to  law,  similar  directories  form  no 
proof  (see  Taylor  on  Evidence,  vol.  ii.,  No.  1585) ; 
that  the  royal  charter  by  which  it  is  alleged  the 
before-mentioned  association  was  incorporated  has 
not  been  produced,  and  consequently  it  does  not 
result  either  from  the  said  charter  or  from  any 
■other  document  what  are  the  powers  of  the  said 
secretary,  and  therefore  whether  he  is  a  person 
competent  to  appear  in  this  suit  for  the  saia  com- 
mittee ;  that  It  has  been  in  no  way  shown  in 
what  consists  the  interest  of  the  before-mentioned 
committee  in  the  present  cause,  in  which  are 
also  made  to  appear  the  alleged  owners  of 
the  vessel  and  cat^  of  the  vessel  and  indi- 
•vidnala  allied  owners  of  private  effects  on 
board  the  said  vessel;  if  the  said  committee  be 
interested  in  this  caose  on  behalf  of  the  insurers, 
such  interest  ought  to  have  been  proved  by  means 
of  the  policies  of  insurance  and  of  the  act  of 
abandonment  on  the  part  of  the  owners;  that 
owing  to  the  defect  of  proof  as  required  by  law  in 
confirmation  of  the  telegrams  annexed  to  the  two 
affidavite  of  the  afbresaid  Leonard,  under  date  of 
the  29th  Aug.  1870,  no  proof  of  a  warrant  to  the 
said  Leonard  to  effect  the  before-mentioned  arrest 
is  afforded  either  l^  the  telegram  directed  to 
Duckworth,  Malta,  on  the  17tfa  July  1870,  as  is 


alleged  in  the  said  telegram  by  Harvey,  Little- 
hampton, or  by  the  telegram  directed  to  Robinson, 
Duckworth,  and  Co.,  Malta,  on  the  before-men- 
tioned day  of  the  17th  July  1870,  as  is  alleged  in 
the  said  telegram  by  Sohemeil  Brothers  and 
Co.,  LiverfKX)! ;  that  no  proof  such  as  required  by 
law  has  been  produced  in  authentication  of  tho 
signatures  of  John  Harvey  aud  William  B.  Harvey, 
or  at  least  of  the  signatures  and  of  the  seals  of  the 
witnesses  attesting  the  said  signatures  in  authenti- 
cation of  the  signatures  of  Emin  Scbemeil  and  of 
Bichara  Schemeil,  or  at  least  of  the  signatures  and 
seals  of  the  witnesses  attesting  the  said  signatures, 
or  in  authentication  of  the  signatures  of  Greorgo 
Hedgecock  and  of  the  other  individuals  alleged  to 
form  part  of  the  crew  of  the  brig  Clympiwi,  or  at 
leaat  of  the  signatures  and  seals  of  the  witnesses 
attesting  the  said  signatures,  as  all  such  signatures 
and  seals  appear  opposed  to  the  three  proxies 
alleged  to  be  executed  in  favour  of  and  directed 
to  the  before  named  proctor,  William  John 
Stevens,  and  exhibited  with  the  affidavits  of 
the  aforesaid  Leonard  and  of  the  said  Stevens, 
under  the  dates  of  the  29th  Aug.  1870,  and 
of  the  26th  Sept.  1870;  that  the  signatures  of 
Qeorge  Hedgecock,  and  of  Schemeil  Brothers  and 
Co.,  have  not  been  authenticated,  as  they  appear 
on  the  bill  of  lading,  exhibited  by  the  said  Leonard 
with  his  affidavit  on  the  26th  Sept.,  1870,  and 
which  bill  of  lading  is  stated  to  have  been  by  him 
received  on  the  23rd  Sept.,  1870,  in  a  letter  (not 
produced)  bearing  date  the  thirteenth  of  tho 
said  month  from  J.  A.  Heathcote,  of  London,  on 
behalf  of  J.  A.  W.  Harper,  Esq.,  the  Secretary  of  tho 
Salvage  Committee  at  Lloyd  s. 

"Declares  and  decides. 

"  That  it  does  not  appear  that  the  said  Leonard 
and  the  said  proctor  are  persons  legitimately  autho- 
rised to  represent  in  a  suit  at  law  the  before-men- 
tioned absent  parties,  and  in  whose  name  the  action 
was  institutea,  and  therefore  pronounces  for  tho 
protest  of  the  defendant,  and  dismisses  the  suit 
with  costs  in  favour  of  the  defendant,  and  against 
the  said  Leonard  personally  recoverable  by  him 
from  those  parties  who  may  be  pledged  to  him 
according  to  law." 

From  this  judgment  the  owners  of  the  CUjmping 
and  of  her  cargo  and  her  master  and  crew  appealed, 
on  the  grounds,  that  the  suit  was  properly  insti- 
tuted on  behalf  of  the  appellants  ;  tnat  the  appel- 
lants adopted  and  ratified  the  institution  ot  the 
suit  on  tueir  behalf:  that  the  exhibition  by  the 
proctor  of  the  appellants  of  the  proxies  of  his 
parties  was  sufficient  proof  that  he  had  authority 
to  institute  and  prosecute  the  said  suit ;  that  there 
was  sufficient  evidence  produced  on  the  part  of  tho 
appellants  to  show  that  they  were  interested  par- 
ties, and  that  they  had  authorised  and  adopted  the 
institution  of  the  suit ;  that  William  Leouard  was 
no  party  to  the  suit,  and  all  questions  as  to  his 
title  and  authority  were  immaterial  and  irrelevant 
under  the  circumstances. 

Butt,  Q.C.  {E.  0.  Oibson  with  him)  for  tho  appel- 
lants.— The  telegram  of  12th  July,1870,  was  sufficient 
authority  to  institute  the  suit.  The  proxies  were 
put  in  after.  It  cannot  be  contended  that  a  prosy 
may  not  be  given  after  a  suit  has  been  instituted. 
The  parties  may  ratify  the  acts  of  their  agents. 
The  aecision  goes  on  the  ground  that  there  is  no 
proof  of  the  handwriting  m  the  proxies  or  in  the 
letters.  If  Leonard  and  Stevens  were  not  duly- 
empowered  how  did  they  come  by  the  original  bill 
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of  lading  P  The  practice  of  the  vice-admiralty  courts 
is  regnlated  by  the  Orders  in  Council  of  June  27th, 
1832,  made  in  pursuance  of  the  powers  conferred 
by  2  WilL  4,  c.  51,  s.  1.  Bv  sect.  40  of  these 
rules  and  regulations,  no  doubt,  proxies  may  be 
required,  (a)  under  certain  circumstances.  We 
hare  complied  with  this  requirement  by  pro- 
ducing proxies  in  the  form  set  out  in  the 
appendix  to  the  roles.  Our  proxies  are  witnessed 
in  the  same  way  a3  required  by  that  form,  and  are 
proper  proxies  under  the  rule.  This  is  a  claim 
against  a  foreign  ship,  and  she  may  never  come 
into  our  hands  again.  Is  it  to  be  said  that  because 
the  proxies  may  possibly  be  forgeries  they  are  not 
t-o  be  of  any  effect?  They  raise  a  prlnd  facie 
presumption  that  I  Stevens  was  duly  authorised, 
and  it  lies  npou  the  respondents  to  rebut  that 
presumption. 

E.  C.  Clark*on  for  the  respondents. — ^The  real 
qnestion  is,  how  did  the  matter  present  itself  to 
the  respondents  in  the  court  below  and  to  the 
judge  of  that  court  P  The  rule  as  to  proxies  is 
positive.  Whatever  may  be  the  practice  of  the 
High  Court  of  Admiralty,  in  the  Vice-Admiralty 
Court  it  was  competent  to  the  respondents  to  re- 
quire the  production  of  proxies.  Do  proxies 
require  evidence  to  prove  them,  or  do  they  prove 
themselves  P  There  was  no  proof  that  they  were 
of  more  value  than  blank  papers.  The  appellants 
bad  every  opportunity  of  giving  evidence  of  their 
authenticity,  and  chose  to  go  to  trial  without  doing 
80.  In  paragraph  four  of  our  reply  we  required 
the  production  of  the  authority.  The  persons 
taking  active  proceedings  in  the  matter  were  not 
persons  entitled  to  sue,  they  being  only  Lloyd's 
Salvage  Committee.  [Su'  B. '  Puilumore.— As 
agents  in  the  first  instance,  and  then  a  proctor  took 
up  the  suit,  and  I  should  have  thought  this  ratified 
the  proceedings.  Sir  J.  Colvili!. — You  contend 
that  on  the  pleadings  the  appellants  must  prove 
the  signatures  P]  Li  Clarke's  Praxis,  p.  13,  it  is 
said :  "  The  warrant  of  attorney  or  proxy  in  civil 
and  maritime  causes  is  made  in  the  same  form 
with  the  proxy  or  procnratory  ad  lites,  in  ecclesias- 
tical causes,   &c Proxies  of  this  kind,  in 

order  to  be  authentic,  should  be  sealed  with  an 
authentic  seal,  in  the  same  manner  that  snch 
papers  are  in  the  ecclesiastical  courts."  See  also 
Fntsfiard'a  Digest,  p.  519.  The  ancient  practice 
of  the  court  was  for  proctors  to  exhibit  and  file 
proxies.  Now  the  court  may  order  a  proxy  to  be 
Drought  in ;  and  it  is  not  sufficient  to  bring  in  a 
proxy  without  due  verification.  [Sir  R.  Fhilli- 
xoBE. — I  have  always  understood  that  proctors 
were  responsible  ofiicers,  and  that  they  were  liable 
for  dismissal  for  doing  anything  wrong.]  No 
doubt,  but  this  is  a  question  whether  the  doca- 
ments  produced  by  tne  proctor  were  snflBcient. 
[Sir   B.    Phiujhore. — Ought    this    question    to 

(a)  See  "  Boles  and  BegolatioiM  made  in  pnrsnanoe  of 
an  Act  of  Parliament  paseed  id  the  second  year  of 
the  reign  of  His  MajeaW  King  William  the  Fourth, 
touoUng  the  piaotioe  to  be  obnrved  in  enita  and  pro- 
oeedinga  in  the  several  Courts  of  Vioe-Admiialtv  abroad, 
and  established  bv  the  King's  Order  in  Connml,"  p.  26. 
Bole  40  is  M  follows:  ^'Althongh  proxies  are  not 
nsnallv  exhibited  in  maritime  snits,  vet  Vbaj  may  some- 
times be  reqaired,  in  order  to  prevent  proetors  from  pro- 
ceeding in  oanses  on  instmotions  from  partiea  not  being 
themselves  entitled  to  intervene,  or  not  having  a  legu 
ptnonm  ttandi  to  proaeonte  a  oanse."  For  tiie  form  of 
\b»  proxy  reqaired,  see  the  appendix  to  these  rules,  No. 


have  been  raised  in  this  way?  The  Judge  de- 
cided that  he  had  jurisdiction  in  the  case,  and 
then  decided  that  these  parties  ooald  not  pro- 
ceed.] I  should  have  thought  that  the  powers  of 
the  proctors  were  not  matter  of  pleading,  but  as 
both  parties  have  chosen  this  way  it  must 
be  considered.  [Sir  R.  Puillimobe. — It  would  be 
a  special  issue ;  a  preliminary  point  altogether. 
Sir  MosTAOUB  Smith.— The  suit  onght  to  have 
gone  on.  There  should  have  been  an  aq>pIicatioa 
to  stay  proceeding's  to  await  dae  proof  of 
authority.  Rule  40  of  the  Vice-Admiralty  B^^- 
lations  is  to  prevent  proceedings  under  a  colour  of 
authority  where  there  is  none,  but  it  is  an  in- 
crease of  expense,  and  therefore  ought  not  to  be 
enforced  unless  absolutely  necessary.]  The  rule 
has  been  enforced  in  the  Bumfrietiiire  (Stuart*s 
Vice-Admiralty  Cnses  in  Lower  Canada,  p.  245). 
[Sir  R.  PiiiLUMORB. — Rule  40  is  to  prevent  proc- 
tors proceeding  without  authority.  Is  there  any 
gp-ound  in  this  case  for  supposing  that  there  was 
no  right  on  the  part  of  Leonard  and  Stevens  to  pro- 
ceed?] It  api^ars  by  the  pneeipe  that  Harper 
and  Leonard  were  improperly  joined.  No  doubt 
this  raised  the  suspicions  of  respondents.  The 
judgment,  however,  goes  on  the  ground  that  the 
signatures  and  seals  were  not  duly  authenticated. 
(3  Bums'  Ecclesiastical  Law  by  Phillimore,  9th 
edit.,  p.  377).  A  document  is  not  a  proxy  un- 
til the  handwriting  is  duly  proved  before  the 
court.  A  proxy  is  a  warrant  of  attorney,  and 
no  such  document  would  obtain  payment  oat 
of  the  Court  of  Chancery  without  authentica- 
tion. There  was  ample  time  to  prove  the  sigpoa- 
tures. 

W.  0.  F.  PhiUlmore,  on  the  same  side. — ^There 
are  three  questions.  Had  we  a  right  to  call  for 
proxies  ?  Did  we  call  for  them  P  Did  we  gret 
proxies  P  Sect.  40  of  the  Vice- Admiralty  Regula- 
tions is  made  under  statutory  authority  and  not  by 
the  judge  himself,  and  he  could  not  disregard  it. 
The  rule  was  framed  for  such  a  case  as  this. 
Two  persons  were  joined  in  the  suit  who  had  no 
right  to  intervene.  In  a'^xxirt  of  common  law 
or  Chancery  misjoinder  of  plaintiffs  was  formerly 
fatal,  and  is  now  grround  for  striking  out  the 
names.  This  was  sufficient  to  cause  suspicion 
and  to  give  a  right  to  call  for  proxies.  The  Wil- 
helmine  (1  W.  Bob.  835;  2  Notes  of  Cases,  213), 
decides  that  a  proctor  is  not  only  bound  to  give 
the  names  of  the  parties  for  whom  he  appears,  out 
to  show  that  ho  has  authority.  The  Dumfriesshire 
{sup.)  was  a  case  to  recover  penalties  under  Uie 
Passengers  Act  (5  &  6  Will  4,  c.  58),  and  shows 
that  the  non-production  of  a  proxy  is  g^und  for 
the  dismissal  of  a  suit.  We  called  for  proxies  by 
appearing  under  protest.  When  so  appearing 
imrties  are  bound  to  set  forth  their  reasons  at  onoe, 
and  we  did  so  in  our  reply,  par.  3.  We  there 
deny  that  the  proctor  held  a  proxy.  [Sir  Joseph 
Napier. — Do  you  contend  that  no  suit  can  be  in- 
stituted without  a  proxy  P]  No.  A  suit  may  go 
on  to  the  end  without  a  proxy,  but  if  a  proxy  is 
called  for  at  any  stage  it  must  be  produced^  This 
would  be  the  rule  of  the  Hiffh  Court  of  Admiralty, 
and  by  Rule  40  it  is  binding  in  vice-admiralty 
courts.  These  proxies  were  merely  pieces  of 
paper  until  the  attesting  witnesses  had  been  called 
to  prove  the  signatures.  The  form  of  the  proxy  is 
that  of  a  deed,  and  it  should  be  proved  as  such. 
If  these  proxies  had  been  attested  before  a  notary 
public,  under  17  &  18  Vict.  c.  78,  s.  8,  it  would 
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liave  been  sufficient,  as  the  seal  of  a  notary  would 
have  been  accepted  in  an  English  Court. 

JBuU,  Q.C.,  in  reply. — The  respondents  assume 
that  we  were  ordered  to  produce  proxies,  whereas 
we  have  never  been  so  omered.  In  the  Duinfriet- 
shire  (mn.)  there  was  a  positive  order  to  produce, 
and  disobedience  to  that  order ;  the  suit  was  dis- 
missed for  non-compliance  with  the  order  of  the 
court,  not  with  the  demand  of  ono  party.  It  is 
enough  to  give  the  names  of  the  parties  for  whom 
a  proctor  appears.  We  have  done  more  and  pro- 
duced proxies.  They  made  no  application  to  dis- 
miss the  suit. 

Sir  BoBBBi  FuiLUUOBE  delivered  the  judgment 
of  the  Court. — This  is  on  appeal  from  the  Vice- 
Admiralty  Court  at  Malta,  raisiuK  questions  of 
practice  in  the  admiralty  courts.  Their  lordships 
have  no  doubt  at  all  as  to  the  advice  which  it  will 
be  their  duty  to  tender  to  Her  Majesty  upon  this 
matter.  It  appears  that  a  suit  was  instituted  in 
the  Vice-Admiralty  Court  at  Malta  by  an  English 
ship,^  the  Chjmpinq,  against  a  French  ship,  the 
Eujeb%e,  for  a  collision  at  sea  somewhere  near 
Alexandria.  The  suit  was  instituted  in  that  court 
by  a  proctor  who  appeared  in  the  usual  form,  and 
stated  the  nature  of  the  suit  and  his  title  to  appear 
in  the  usual  manner.  It  has  been  contended  that 
he  was  duly  called  upon  to  produce  a  prosy,  and 
that  having  been  bo  duly  called  upon  he  did  not 
comply  with  the  order,  but  prodncea  an  imperfect 
document,  which  cannot  be  taken  in  law  as  being 
a  proxy,  and  therefore  that  the  judge  of  the  court 
below  was  justified  in  taking  the  course  that  he 
did  take,  namely,  of  dismissing  the  suit  altogether. 
With  regard  to  the  practice  of  the  court  as  to 
proxies,  it_  is  very  clearly  laid  down  by  that  ex- 
perienced judge,  *Dr.  Lushington,  in  the  case  of 
the  Willielmhie  («i(p.).  He  says :  •'  Now,  looking 
to  the  ancient  practice  of  the  court,  it  is  perfectly 
clear  that  the  rules  with  regard  to  appearances  in 
the  Court  of  Admiralty  were  originally  the  same 
as  are  now  adopted  in  the  ecclesiastical  courts.  In 
the  more  modern  practice  of  this  court  these  rules, 
it  is  true,  have  been  relaxed  for  the  convenience  of 
the  practitioners,  and  for  a  period  of  probably  not 
less  than  200  years  proctors,  have  been  permitted 
to  appear  on  behalf  of  parties  suing  without  being 
called  upon  to  exhibit  any  proxy,  as  is  the  indis- 
pensable custom  in  the  ecclesiastical  courts.  The 
first  question,  then,  which  I  must  consider  in  the 
present  instance  is  this :  What  is  the  duty  and 
what  the  responsibility  attaching  upon  a  proctor 
who  so  appears  without  exhibiting  a  proxy  ?  Upon 
general  principle,  I  apprehend  that  the  court  is 
entitled  to  expect  from  such  proctor  when  he  does 
appear  that  he  be  duly  authorised  by  some  person 
hiaving  an  interest  in  the  cause  in  issue,  or  tnat  he 
should  have  a  justifiable  and  strong  gi^^und  for 
believing  that  the  individual  for  whom  ne  appears 
has  such  an  interest.  I  apprehend  further,  that  at 
any  period  of  the  canse,  and  at  any  time  before 
tbe  case  is  dismissed  out  of  court,  the  court  has  a 
right  to  call  upon  that  proctor  to  state,  not  gene- 
rwy  but  specifically  by  name,  the  whole  of  the 
parties  for  whom  he  is  authorised  to  appear.  The 
authority  of  the  court  to  make  this  demand  upon 
the  proctor  is,  I  conceive,  inherent  in  the  juris- 
diction of  this  court,  in  common  with  all  other 
coorts,  and  is  absolutely  essential  to  the  due  ad- 
ministration of  justice  for  the  purpose  of  prevent- 
ing nnauthorised  litigation.  If  it  were  otherwise 
yroeA  would  be  the  consequence  in  regard  to  the 


proceedings  in  this  court?  The  consequences 
would  be  that  proctors  might  appear  for  individuals 
who  either  were  not  in  existence,  or  for  persons 
who  gave  no  authority,  or  who,  assuming  the 
names  of  others,  might  take  the  chance  of  a 
decree  being  made  in  their  favour,  without  at  any 
time  being  obnoxious  to  the  consequences  of  an 
unsuccessful  litigation."  Now  it  is  quite  clear 
from  the  passage  of  the  judgment  which  I 
hav«  read,  first,  that  the  usual  practice  is 
for  proctors  in  the  Court  of  Admiralty  to 
proceed  without  the  exhibition  of  any  proxy,  and, 
secondly,  that  when  they  are  called  upon  for  their 
proxy  they  satisfy  the  law  by  stating  the  names  of 
the  parties  for  whom  they  ore  authorised  to  appear. 
Read  by  the  light  of  this  judgment,  there  appears 
to  be  no  difficulty  in  construing  the  rules  and 
regulations  of  the  Vice-Admiralty  Court,  which 
were  made  at  a  subsequent  period,  one  of  which 
rules  is  (Rule  40) :  "  Although  proxies  are  not 
usually  exhibited  in  maritime  suits,  yet  they  may 
sometimes  be  required,  in  order  to  prevent  proc- 
tors from  proceeaing  in  causes  on  instructions  from 
parties  not  being  themselves  entitled  to  intervene, 
or  not  having  a  legal  jiei-gonce  standi  to  prosecute  a 
cause."  In  this  case  there  is  no  question  what- 
ever that  the  appellants  before  the  court,  being 
the  owners  of  the  cargo  on  board  the  brig,  and  the 
master  and  crew  who  appear,  as  is  usual,  as  to 
their  personal  effects,  are  the  parties  who  are  really 
interested  and  entitled  to  prosecute  the  cause  in 
this  case.  The  objection  which  has  been  taken, 
has  been  truly  said  to  be  one  of  the  most  technical 
description.  The  proxy  is  said  not  to  have  been 
duly  signed  and  sealed,  and  it  is  said  that  there  is 
no  evidence  of  the  handwriting  of  the  witnesses 
who  appear  to  have  subscribed  the  instrument. 
The  answer  to  that  is  that  if  there  had  been  a 
strict  order  of  the  court  (and  none  was  made  on 
this  occasion)  that  they  should  produce  their  proxy, 
there  would  have  been  a  prima,  faciei  compliance 
with  that  order  by  the  production  of  those  instru- 
ments, and  those  who  sought  to  impugn  their 
authenticity  should  have  taken  further  steps  in 
the  matter.  It  is  also  to  be  observed  that  gi-eat 
confusion  appears  in  the  pleadings  of  the  court 
below,  and  m  the  protest,  because  this  is  an  objec- 
tion which  should  have  been  taken  separately  and 
at  once,  and  should  not  have  been  mixed  up 
with  other  matters,  as  it  appears  to  have  been  in 
this  protest.  Even  if  the  argument  of  the  counsel 
for  the  respondents  could  be  sustained  to  its 
utmost  extent,  the  duty  of  the  judge  would  have 
been  no  more  than  this,  to  have  stayed  proceed- 
ings until  the  doubt  which  they  alleged  with  re- 
spect to  the  authenticity  of  the  document  could 
have  been  properly  solved.  Upon  all  grounds 
therefore, — upon  the  ground  first  of  all  that  there 
were  no  circumstances  of  suspicion  in  the  case 
which  warranted  the  departure  from  the  usual 
admitted  practice  and  called  for  the  production  of 
a  special  proxy, — upon  the  ground  that  if  there 
were  such  circumstances  they  were  prima  facie 
fully  complied  with  by  the  instruments  which  are 
before  the  court  on  this  occasion,  that  the  objec- 
tion ought  to  have  been  taken  at  the  eariiest 
period,  and  not  mixed  up  with  the  other  proceed- 
mgs,  and  that  the  utmost  the  court  could  have 
done  in  any  case  would  have  been  to  stay  proceed- 
ings until  further  information  could  have  been 
obtained, — their  Lordships  have  no  hesitation 
whatever  in  saying  that  it  will  be  their  duty 
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hBtnbly  to  advise  Her  Miyesty  to  reverse  the 
Bentonce  of  the  conrt  below.  Their  Lordships 
think  that  looking  to  the  confusion  which  pre- 
vailed in  these  pleadings,  the  fault  of  which  does 
not  lie  entirely  upon  one  party  but  must  be  shared 
bv  both,  no  order  should  be  made  as  to  the  coets 
of  the  appeal.  The  costs  in  the  court  below  will 
be  costs  in  the  cause. 

Appeal  aUofved. 

BiiU,  Q.  C.  asked  the  court  to  retain  the  suit  in 
accordance  with  the  prayer  of  the  appellants. 

Sir  B.  PiiiLLiMOBE. — This  court  has  always  been 
extremely  i-eluctant  to  retain  cases  and  to  depart 
from  its  functions  of  a  court  of  appeal  ana  to 
become  a  court  of  original  jurisdiction,  but  if  both 
aides  wish  it  they  will  do  so. 

Solicitor  for  the  appellants,  Hiontas  Cooper. 

Solicitor  for  the  respondents,  Francis  Kearsey. 


©quits  <l!rottrt)5. 

— • 

OOXnElT  OF  APFEAX  Ut  CHAITGEST. 

B*poited  bf  Taoif  AS  BROOnun  and  E.  SnwAHz  Boohb, 
E«qn.,  BurrUt«n-at-Law, 

Monday,  May  22. 
(Before  the  Loeds  Justices.) 
Jeston  v.  Kbi. 
Marriage  articles — Default  of  husband  in  performing 
his  part  of  the  agreenietit — BiU  by  hutbaiid  for 
specific  poformance — Death  of  wife  without  issue 
— Consideration. 
By  marriage  articles  it  was  agreed  in  consideration 
of  the  intended  marriage  thai  the  intended  husband 
shoidd  make  a  ceiiain  settlement,  and  that  the  fatlier 
of  the    intended  wife  should  (inter  alia)  settle 
three-tenOis  of  his  residtia-ry  estate  upon  trust  for 
the  httsband  for  Ii/e,  with  remainder  for  the  wife 
for  life,  with  remainder  upon   certain  trusts  in 
favour  of  the  children    of  tlie   marriage,   with 
remainder  over  in  default  of  issue.    Tlie  marriage 
took  place,  and  the  wife  died  without  issue.    Tm 
husband  failed  to  perform  his  part  of  the  marriaqe 
articles,  but  after  the  death  of  the  wife's  father  lie 
claimed  to  be  entitled  for  his  l\fe  to  three-tenths  of 
the  father's  residuary  estate,  and  he  took  out  a 
summons  in  a  suit  for  the  administration  of  the 
estate  to  enforce  his  datm. 
HeUd  {affirming  a  decision  of  Lord  Eomttty,  M.S., 
24  L.  T.  B,ep.  N.8.  10),  that  tlie  marriage  liaving 
been  tlie  material^  consideration  for  the  aiiichs  the 
husband  was  entitled  to  what  he  claimed. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Eolls,  which  is  reported  24  L.  T.  Kep.  N.  S. 
10,  where  the  facts  are  so  fully  stated  tiiat  it  ia  on* 
necessary  to  repeat  them.   The  appeal  was  brought 
bv  the  plaintiff  in  the  suit,  and  by  the  executors  of 
tne  testator  in  the  cause. 

Sovthgate,  Q.  C,  Roxburgh,  Q.  C,  and  Bomer,  on 
behalf  of  the  i^pellants,  argued  that  the  agi«eineiit 
which  the  testator  had  entered  into  to  settle  three* 
tenths  of  his  residuary  estate  was  really  a  con* 
diUonal  agreement,  the  condition  being  the  fulfil- 
ment  by  Stoton,  the  husband,  of  his  part  Of  the 
agreement.  The  person  in  default  as  to  his  part 
of  the  contract  had  no  right  to  retain  the  benefit 
of  the  other  part  of  the  contract.  The  contract 
might  have  been  enforced  by  the  wife,  or  by  the 
ohudreti,  if  there  bad  been  any,  but  the  busMmd, 


who  had  failed  in  doing  his  part,  could  not  enforce- 
it.    They  cited 

Feversluim  v.  Watson,  Finoh.  445 ; 
Perkins  v.  Thornton,  1  Amb.  502; 
Uiljord  r.  Mit/onl,  9  Ve».  87  j 
Baseir  v.  Serra,  14  Ves.  318 ; 
Lloyd.  V.  Llwjd,  2  Mr.  A  Cr.  802. 
Crofton  V.  Ormsby,  2  Soh.  A  Lef.  583 ; 

Without  calling  upon  Jessel,  Q.  C,  and  Freelittg' 
who  appeared  for  the  husband. 

Lord  Justice  Jakes  said  that  there  appeared  to 
have  been  a  misapprehension  as  to  what  was  the 
settled  rule  of  the  court.  The  husband  was  now 
claiming,  in  this  suit  to  administer  the  estate  of 
his  late  wife's  father,  a  debt  arising  upon  the 
agreement  contained  in  the  marriage  articles  on 
the  part  of  the  fother  to  settle  a  certain  sum.  The 
defence  set  up  to  this  claim  was  that  the  claimant 
had  not  performed  what  he  had  agreed  to  do  by 
the  articles.  That  was  not  a  good  defence  to  the 
claim,  for,  under  the  circnrastiuices,  there  was  now 
nothing  left  for  the  claimant  to  do  under  the 
articles  for  the  benefit  of  anyone  but  himself.  If 
there  were  any  third  parties  interested  in  his  per- 
forming his  agreement,  the  court  would  not  assist 
him  in  getting  any  benefit  under  the  articles,  un- 
less he  performed  his  own  part  of  the  agreement. 
But  that  was  not  the  state  of  things.  The  claimant 
was  clearly  entitled  to  succeed,  and  the  appeal 
must  be  dismissed  with  costs. 

Lor^ustice  Melush  was  of  the  same  opinion. 
The  artules  provided  that  the  husband  should  make 
a  certain  settlement  within  three  months  after  the 
solemnization  of  the  marriage ;  but  his  doing  so 
was  not  made  a  condition  precedent  to  the  fulfil- 
ment by  his  wife's  father  ot  his  part  of  the  agree- 
ment. At  law  the  one  party  could  only  recover 
damages  for  the  breach  of  the  other  party's  agree- 
ment, and  under  the  existing  circumstances  it 
could  not  be  said  that  any  damage  had  resulted 
Itom  the  husband's  failure  to  perform  his  agree- 
ment, for  there  were  no  wife  or  children  to  be 
benefitted  by  his  performing  it.  The  settlements 
however,  was  still  subsisting.  If  the  husband  had 
died  first  and  had  left  a  wife  and  children  sur- 
viving him,  the  wife's  father  could  have  enforced 
against  the  husband's  estate  the  performance  of 
his  agreement.  And  Just  in  the  same  way  the 
husband  who  had  survived  was  entitled  to  enforce 
performance,  as  against  the  estate  of  the  wife's 
nither,  of.tho  agreement  that  he  had  entered  into- 
The  appeal,  must,  therefore,  be  dismissed  with, 
coets. 

Solicitors  for  the  plaintiffs,  Phillips  and  Son. 

Solicitors  for  the  husband,  Beli  and  Steward. 


Thursday,  June  1. 

(Before  the  Loeds  Justices.) 

Tue  Foitebies,  Shbewsbubt,  and  Nobtb  WaIiSS 

BaILVAI  CoHPAIIY  v.  MoiOB. 

The  BaUway  Companies  Ml  1867  (30  |-  31  Vict.  e. 
127),  ss.  6,  10,  15,  18—8cheate  of  arrangetnent 
witii  cr^itors — DtXienture  holder  alto  a  judgment 
creditor  for  the  same  debt — Wltether  bound  by  the 
scheme. 

Where  a  scheme  of  arrangement  with  erediiors  fiei 
under  the  Railway  Companies  Act  1867  has  bem 
duly  confirmed  ana  enrolled,  and  has  thus  beeotn* 
binding  upon  the  debenture  holders  of  the  com- 
pany, a  debeiitwre  holder  who  had  recoeeredj'^' 
m^nt  against  the  company  for  his  debeniwvdtnt 
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befiyre  thefiUny  of  (fee  scheme,  wM  be  restrained 
fromiesuing  exewHon  againet  the  property  of  the 
compoHtf  tmder  hie  jtUhmeni,  the  jud^tnent  being 
only  one  of  his  reitiedies  for  compelling  pmnnent 
of  the  debt,  and  not  eot^erring  tipon  the  deben- 
ttire  holder  any  independent  right  in  another 
character. 

Before  the  passing  </  the  RaUway  Convj^nks  Ael 
1867,  If.,  a  dsM!ntuTe  creditor  ef  a  rvcdway  eon*- 
pony  whose  debt  was  overdue,  recovered  judgmmtt 
in  an  action  against  ^  company  for  ths  principal 
of  hie  debt,  together  with  interetk  and  costs  of  the 
action.  After  the  passing  of  the  Act,  the  oompoM^ 
filed  a  scheme  of  arrangeiiient  vnth  their  credi- 
tors.  This  scheme  became  binding  on  the  do- 
henlure  creditors  of  tlie  company,  the  necsssasy 
assetUe  tinder  the  provisioM  of  the  Act  having 
been  given  to  if,  and  it  was  duly  confirmed  by  tlie 
court  and  enrolled.  The  scheme  made  no  prO' 
vision  for  payment  of  the  debts  of  the  judgmeM 
creditors  as  siieh.  After  this  had  been  done,  tin 
company  having  regained  possession  of  their  prO' 
periy,  M.  sued  otU  execution  against  tliem,  upon 
hie  judgment,  and  the  sheriff,  ttnder  the  writ, 
seized  some  of  their  rolling  stoeje. 

Held,  upon  5iH  filed  by  the  company  that  titers  was 
jurisdiction  to  restrain  M.  from  proceeding  under 
his  judgment,  and  an  injunction  tone  granted 
accordingly. 

This  waa  an  appeal  bj  3[r.  Minor,  the  defendant 

to  this  Bnit,  from  an  order  made  by  Malins,  V.C., 

nting  an  injunction  to  restrain  the  defendant 
proceeding  nnder  a  judgment  which  he  had 
recovered  against  the  company  in  respect  of  an 
overdue  debenture. 

Mr.  Minor  had  recovered  judgment  in  an  action 
taainst  the  company  for  his  debenture  debt  before 
ibej  filed  a  scneme  of  arrangement  with  their 
creditors.  This  sdieme  was  duly  assented  to  under 
the  provisions  of  the  Act,  and,  having  been  con- 
finned  by  the  court,  was  enrolled  on  the  13th  July 
1868.  Mr.  Minor  did  not  assent  to  the  scheme, 
bat  the  class  of  debenture  holders  of  which  he  was 
a  member  was  bonnd  by  the  scheme.  In  the 
month  of  Sept.  1869  he  issued  a  A.  fa,  against  the 
company  upon  his  judgment,  ana  under  this  writ 
the  sheriff  seized  some  rolling  stock  belonging  to 
the  company.  They  moved  under  sect.  7  of  the 
Act  for  an  injunction  to  restrain  further  proceed- 
ings upon  the  judgment,  and  to  compel  the  sheriff 
to  give  up  possession.  Malins,  V.C.  wanted  an 
mjunction  accordingly:  (21  L.  T.  Bep.  N.  8.  546). 
Upon  appeal  this  mj  unction  was  dissolved  by 
•Giffard,  Ii.J.  (22L.T. Rep.N.  S. 53),  upon  thegronnd 
that  there  was  no  summary  jurisdiction  under  the 
Act  upon  the  enrolment  of  the  scheme.  But  his 
Lordship  intimated  that  he  should  have  granted 
an  injunction  if  a  bill  bad  been  filed. 

The  bill  in  this  suit  was  accordingly  filed  for 
that  purpose,  and  an  injunction  was  granted  by 
Malins,  V.C,  and  firom  that  decision  the  defendant 
i^>pealed. 

Olasse,  Q.C.  and  Lococh  Webb,  on  behalf  of  the 
appellant,  argued  that  in  the  character  of  a  judg- 
ment cveditor,  ha  was  not  bound  by  the  scheme. 
By  his  diligence  he  hod  placed  himself  in  a  supe- 
rior position  to  the  other  debenture-holders,  and 
he  ought  not  to  be  deprived  of  the  fruit  of  his 
diligence.  The  judgment  creditors  were  in  no  way 
bonnd  by  the  scheme.  The  decision  of  Hatherley 
L.  C.  whon  Y>  C,  in  Bowsn  v.  the  Brecon  Bailway 


Company  (L.  Bep.  3  £q.  541 ;  16  L.  T.  Bep.  IT.  8.  6) 
that  a  debenture-bolder,  who  recovered  judgment^ 
mm  a  trustee  of  what  he  recovered  for  all  the 
otber  debenture  holders  who  belonged  to  the  same 
class  with  himself,  was  oi^led  in  questtoD  by  Lord 
Justice  Giffard,  in  the  observations  wliich  he  made 
mnm  tbe  hearing  of  the  former  ap|>eal  from  Malins 
V.  O.  in  this  case.  The  CMS  of  foteenT.Oe  .Brecon 
Bailwcty  Company  wae  also  to  be  distingaidied 
from  tiie  present  case,  becanse  it  was  a  suit  by  one 
debenture  holder  on  behalf  of  himself  and  all  the 
others,  and  because  a  receiver  had  been  appointed. 
They  cited  also 

ttart  V.  The  Eastern  Union  Bailvxiy  CenuMUiv,  7  Es. 
2M;  8  Ex.  116: 

Riuiell  T.  77ie  East  Anglian  JtaUuiay  Conuoany, 
SMao.  *G.  104; 

Potts  t.  The  Warwiclc  CanaX  Company,  Kay,  148. 

Sir  Eoundcll  Palmes;  Q.  C,  IF.  W.  Xacke- 
ton,  Q.C.,  and  Dryden,  on  behalf  of  the  c«m> 
paoy,  argued  that  a  debenture  holder  could 
not  be  £vided  into  two  characters.  The  debt 
secured  by  the  debenture,  and  the  debt  recovered 
by  the  judgment,  were  the  same  debt.  Qu<2 
debenture  holder  he  was  bound  by  the  scheme, 
because  the  statutory  maiority  of  the  debenture 
holders  of  the  same  class  had  assented  to  it.  He 
must,  therefore,  be  equally  bonnd  qtid  judgment 
creditor.  He  was  entitled  to  what  the  scheme 
gave  him  in  place  of  his  debentnre,  and  he  could 
not  be  also  entitled  to  levy  execution  upon  the 
judgment.  The  principle  of  the  decision  in  Bowen 
v.  The  Brecon  Railway  Company  was  unaffected  by 
the  circumstance  that  a  receiver  had  been  ap- 
pointed in  that  case.    They  cited  also 

Oardner  v.  The  London,  Chatham,  and  Dover  Rait' 
wayCompanu,  L Bep. 2 Ch.  App.  201 ;  15 L. T. Bep. 

Be  The  Cambrian  Railioay$  Company,  L.  Bep.  3  Ch. 

App.  278 ;  17  L.  T.  Bep.  N.  S.  523,  530 ; 
Oarrod  T.  Simpson,  3  H.  &  C.  395 ;  IIL.  T.  Bep.  N.  S. 

777; 
Walker  v.  Jones,  L.  Bep.  1  P.  C.  50 ;  14  L.  T.  Bep. 

N.  S.  686. 

Olasse,  Q.  C,  was  heard  in  reply. 

Lord  Justice  Jambs  said  that  he  thought  the 
Vice-Chancellor  had  come  to  a  right  conclusion. 
The  appellant  no  doubt  would  be  oeprived  of  the 
firuit  01  his  diligence,  but  still  his  Lordship  thought 
the  persons  who  belonged  to  one  class  of  debenture 
holders  could  not  be  split  up  into  classes  having 
different  rights.  Some  of  them  might  have  ob- 
tained judgment  against  the  company  for  th'. 
amounts  secured  by  their  debentures;  others 
might  have  taken  a  further  step  and  might  have 
issued  execution  upon  their  judgments;  in  the 
case  of  some  the  principal  money  secured  by 
their  debentures,  and  also  interest,  might  be  in 
arrear,  while  in  the  case  of  others  onlv  the  interest 
might  be  overdue.  A  debenture  holder  who  be 
longed  to  a  class  which  under  the  provisions 
of  the  Act  was  bound  by  the  scheme,  did  not 
cease  to  be  bound  because  he  was  a  judgment 
creditor  for  the  amount  due  upon  his  debenture. 
He  could  not  be  entitled  to  elect  whether  he  would 
enforce  his  judgment  or  not ;  if  he  was  entitled  to 
do  so  at  tdl,  he  must  be  bound  to  do  so.  By  virtue 
of  the  scheme  he  became  entitled  to  debenture 
stock  in  place  of  his  debenture,  and  he  had  no 
longer  any  right  to  the  debenture,  and  conse- 
quently he  could  not  be  entitled  to  put  in  force  a 
judgment  which  he  only  obtained  by  virtue  of  the 
debenture,  and  as  a  means  of  compelling  payment 
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thereof.  The  appellant  belonged  to  a  chtss  which, 
by  virtue  of  the  10th  section  of  the  Act,  was  bound 
by  the  scheme,  and  therefore  he  could  not  be  per- 
mitted now  to  enforce  his  judgment.  The  order 
of  the  Vice-Chancellor  must  be  affirmed,  and  the 
appeal  must  be  dismisaod  with  costs. 

Lord  Justice  Mellish  was  of  the  same  opinion. 
The  question  was,  did  the  appellant  come  within  the 
words  of  sect.  10  of  the  Act  as  a  holder  of  a  mort- 
gage or  bond  of  the  compcmy  P  Though  he  had 
obtained  judgment,  he  remained  entitled  to  all  the 
other  remedies  to  which  the  holders  of  mortgages 
or  bonds  of  the  company  were  entitled.  He  was 
either  bound  by  the  scheme  or  he  was  not.  If  he 
was  not  bound  at  all,  then  he  was  not  deprived 
of  any  of  the  rights  of  a  debenture  holder.  One 
of  those  rights  was  the  power  of  suing  the  com- 
pany, and  of  that  right  all  the  debenture  holders 
who  had  not  commenced  actions  were  deprived, 
and  it  would  not  be  going  much  further  to  say 
that  a  debenture  holder  who  had  brought  his 
action,  and  recovered  judgment,  was  deprived  of 
the  right  to  enforce  his  juc^nnent. 

Sohcitor  for  Mr.  Minor,  S.  Astmi. 

Solicitor  for  the  company,  S.  F.  Noyeg. 


Monday,  Nov.  13. 

(Before  the  Lobss  Justices.) 

CowLKs  V.  Gale. 

Vendor  and  purchaser  —  Specific  perfmitianec  — 
Agreement  for  tile  of  public  luyute — Tranifer  of 
licence — 9  Geo.  4,  e.  61,  »«.  11,  14 — JAcence  in 
nam«  of  deceased  owner. 
The  triuteeg  of  a  will,  under  tJieir  power  of  sale,  put 
up  a  public  house  for  tale  by  auction  as  a  going 
ecmcern. 
On   the   day  fixed  for   completion  tlie  purchaser 
refused  to  complete,  on  tlie  ground  that  the  trustees 
were  not  in  a  position  to  tramsfer   the   licence, 
which  had  been  renewed  in  the  name  of  the  testa- 
tor after  his  death : 
Held  (reversing  the  decision  of  the  Master  of  the 
Bolh),  tJuU  as  time  is  of  tlie  essence  of  the  con- 
tract  upon  the  sale  of  a  jmblie  house  as  a  going 
concern,  and  as  the  trustees  were  not  on  the  day 
faced  for  compMion  in  a  position  to  transfer  to  the 
purchaser  a  valid  licence,  tliat  in  the  name  of  tlie 
deceased  ourner  being  a  nullity,  tlie  purchaser  was 
entitled  to  repttdiate  tlus  contract,  and  accordingly 
a  bill  for  specific  performance  of  ilte  contract  was 
dismissed  with  costs. 
Day  V.  Luhke,  L.  liep.  5  Eq.  936  followed. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Bolls,  who  held,  under  the  circumstances 
stated  in  the  head  note,  that  though  the  renewal 
of  the  licence  was  irregular,  the  purchaser  would 
not  incur  any  risk  on  that  account,  and  that  under 
the  licenccj  endorsed  by  the  vendors,  he  would 
have  an  unimpeachable  title  to  carry  on  the  trade 
of  the  public  house,  and  his  Lordship  accordingly 
made  a  decree  against  the  purchaser  for  specific 
performance. 

The  hearing  before  the  Master  of  the  Bolls  is 
reported  in  24  L.  T.  Bep.  N.  S.  788,  where  the 
facts  and  judgment  arc  fully  stated. 

Boxburah,  Q.C.,  Poland  (of  the  Common  Law 
Bar),  and  Marten,  for  the  appellant. — We  pur- 
chased this  public  house  as  a  going  concern,  and 
in  such  a  case  it  is  settled  by  Day  v.  Lulike  (L. 


Bep.  5  £q.  336)  that  time  is  of  the  essence  of  the 
contract,  therefore  the  vendors  were  bound  to 
transfer  a  valid  licence  to  na  on  the  day  fixed  for 
completion ;  but  the  licence  having  been  renewed 
in  the  name  of  the  testator  after  his  death  was 
no  licence  at  all,  and  the  vendors  had  no  licence 
to  transfer  to  us  on  the  day  fixed  for  completion. 
It  is  contended  by  the  vendors  that  we  waived 
this  objection.  In  re^ly  to  our  requisition,  "  In 
whose  names  are  the  licences  now  stuiding  P  "  the 
vendors  stated :  "  In  the  name  of  tne  late 
George  Boss  ;  they  will  be  transferred  by  the 
executors  in  the  usual  way."  We  made  no  further 
requisition  on  this,  being  content  to  accept  a 
transfer  from  the  executors  in  the  usual  way ;  bat 
the  executors  were  not  in  a  position  to  do  so.  It 
is  settled  by  Bay  v.  Luhke  {supra),  that  in  the 
absence  of  an  express  stipulation  to  the  contrary, 
the  purchaser  is  entitled  to  hare  a  transfer  of  the 
Hcence  under  sect.  11  of  the  Licensing  Act,  9  Geo. 
4,  c.  61.  Sect.  4  of  that  Act  empowers  the  justices 
assembled  at  the  general  annual  licensing  meeting 
in  every  year  to  appoint  special  sessions,  "  at  which 
special  sessions  it  shall  be  lawful  for  the  justices 
then  and  there  assembled  ....  to  licence  such 
persons  intending  to  keep  inns  theretofore  kept, 
oy  other  persons  being  about  to  remove  from 
such  inns,  as  they  the  said  justices  shall, 
in  exercise  of  the  powers  herein  contained 
and  in  exercise  of  their  discretion  deem  fit  and 
proper  persons  under  the  provisions  hereinafter 
enacted,  to  be  licensed,"  &xs.  And  sect.  11  provides 
that  "ey&CY  person  holding  a  licence  under  the 
authority  of  tnis  Act,  or  his  heirs,  executors,  &c.» 
being  desirous  to  transfer  such  licence  to  some 
other  person,  and  intending  to  apply  at  the  special 
session  then  next  ensuing  for  permission  so  to  do, 
shall,  five  days  at  least  prior  to  such  special  ses- 
sion, serve  a  notice  of  such  his  intention  upon  one 
of  the  overseers  of  the  poor,  and  one  of  the  con- 
stables of  the  parish  ...  in  the  form  in  schedule  B, 
signed  by  the  party  intending  to  make  such  ap- 
plication, or  by  his  agent  thereunto  authorised, 
and  setting  forth'  the  Christian  and  surname  of 
the  person  to  whom  it  is  intended  that  such 
licence  shall  be  transferred,  together  with  the 
place  of  his  residence,  and  his  trade  or  calling, 
during  the  six  months  previous  to  the  time  of 
serving  such  notice."  Here  the  vendors  were  not 
"  persons  holding  a  licence  under  the  autho- 
rity of  the  Act,"  and  could  not  transfer  the 
licence  under  sect.  11;  and  time  being  of  the 
essence  of  the  contract,  we  were  not  bound  to 
wait  till  they  could  take  proceedings  under  the 
14th  section,  (a)    There  bemg  no  vahd  licence  we 

(a)  Seo_.  14  provides  that  "  if  any  person,  dnly  Uoenaed 
under  this  Aot  shall  (before  the  exinration  of  such 
lioenoe)  die,  or  shall  be,  bj  siokneas  or  other  iafinni^, 
rendered  incapable  of  keeping  am  inn,  or  shall  beoome 
bankmpt,  or  shall  take  the  benefit  of  any  Aot  for  the 
relief  of  inaolTent  debtors ;  or  if  any  person  so  lioensed, 
or  the  heirs,  exeontora,  adminigtrators,  or  assigns  of  any 
person  bo  licensed,  ahall  remove  from  or  yield  np  thie 
possession  of  the  home  speoifled  in  snch  lioenoe;  or 
if  the  occapier  of  any  snch  house,  being  abont  to  quit 
the  same,  shall  have  wilfnlly  omitted,  or  shall  miva 
neglected  to  apply  at  the  general  annnal  -  licensing 
meeting,  or  at  anv  adjonmmeat  thereof,  for  a  lioenoe 
to  oontinae  to  sell  exoiseable  Ii<ioora  by  retail,  to  be 
dmnk  or  consumed  in  snch  honse ;  or  if  any  honse,  beintr 
kept  ns  an  inn  by  any  person  dnlv  Ucansed  as  aforesid^ 
shall  be  or  be  about  to  be  pnlled  aown  or  ooonpied  nnder 
the  provisions  of  any  Act  for  the  improvement  of  the 
highways,  or  for  any  other  public  purpose,  or  shall  be  by 
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should  in  the  interval  have  been  exposed  to  a 
penalty  of  oZ.  for  every  elass  of  beer  we  sold,  under 
sect.  18,  which  enacts  that  persons  selling  excise- 
able  liquors  without  a  licence  shall  be  liable  to  a 
penalty  of  not  more  than  20!.,  and  not  less  than 
ol.,  for  each  offence.  We  therefore  contend  that 
we  were  entitled  to  repudiate  the  contract,  and 
that  the  plaintiffs'  biU  should  be  dismissed  with 
costs.    Tnoy  also  referred  to 

Claydoa  r.  Qretn,  18  L.  T.  Bep.  N.  S.  607  ;  L.  Bep.  3 
C.  P.  511. 

Southgaie,  Q.C.  and  Horton  SniUl^,  for  the  plain- 
tiffs, contended  that  the  purchaser,  having  been 
informed  that  the  licence  was  in  the  testator's 
name,  and  having  taken  no  objection  to  that  when 
the  abstract  was  before  him,  had  waived  the  objec- 
tion, sold  could  not  now  raise  it.  Moreover,  the 
objection  was  merely  formal,  as  the  purchaser 
could  have  carried  on  business  safely  under  the 
irregular  licence,  and  any  penalties  that  might  have 
been  incurred  would  have  fallen  on  the  plaintiffs, 
and  not  on  him. 

Daniel  Jone$,  for  the  testator's  widow. 

No  reply. 

Lord  Justice  Jakes  said  that  he  was  of  opinion 

fin,  tempest,  or  other  nnforeseen  and  nnavcddable 
caUmity,  rendered  noflt  for  the  reception  of  travellers, 
and  for  the  other  legal  pnrpoaes  of  an  inn,  it  shall  be  law- 
ful for  the  jastioes  assembled  as  aforesaid  at  a  special 
session  holoen  nnder  the  anthority  of  this  Act,  for  the 
diTision  or  place  in  which  the  hoase  so  kept  or  having 
been  kept  shall  be  sitnate,  in  any  one  of  the  above-cvni- 
tioned  cases,  and  in  snoh  oases  only,  to  grant  to  the  heirs, 
ezeontors,  or  administrators  of  the  parson  so  dying,  or  to 
the  assigns  of  snoh  person  becoming  incapable  of  keeping 
ao  inn,  or  to  the  assignee  or  assignees  of  snoh  bankrapt 
or  insolvent,  or  to  any  new  tenant  or  oeonpier  of  any 
house  having  so  beoome  nnooonined,  or  to  any  person  to 
whom  snoh  heirs,  ezeootors,  administrators,  or  assignees 
shall,  by  sale  or  otherwise,  have  6ond  fidt  conveyed  or 
otherwise  made  over  his  or  their  interest  in  the  OKJonpa- 
tion  and  keeping  of  such  honse,  a  licence  to  sell  ezoiseable 
liquors  by  retail,  to  be  dmnk  or  consumed  in  snoh 
honse  or  the  premises  thereonto  belonging,  or  to  grant  to 
the  person,  whose  house  shall,  as  aforesaid,  have  been,  or 
shikll  be  abont  to  be,  palled  down  or  occopied  for  the  im- 
provement of  the  highways,  or  for  any  other  public 
purpose,  or  have  beoome  unfit  for  the  reception  of 
trsTellera,  or  for  the  other  legal  purposes  of  an  inn, 
and  who  shall  open  and  keep  as  an  inn  some  other 
fit  and  convenient  house,  a  licence  to  sell  exciseable 
liquors  by  retail,  to  be  drunk  or  consumed  therein: 
Provided  alw^s,  that  every  snoh  licence  shall  continue 
in  force  only  from  the  day  on  which  it  shall  be  granted 
nntil  the  5th  April  or  the  10th  Oct.  then  next  ensuing,  as 
the  c«se  may  be :  Provided  also,  that  every  person  in- 
tending to  apply  in  any  of  the  above-mentioned  cases  at 
any  such  special  session  for  a  licence  to  sell  ezoiseable 
liquors  by  retail,  to  be  drunk  or  consumed  in  a  house  or 
premises  thereunto  belonging,  in  which  ezdseable  liquors 
shall  not  have  been  sold  by  retail,  to  be  drank  or 
consumed  on  the  premises,  by  virtue  of  a  licence  granted 
at  the  general  annual  licensing  meeting  next  before  suob 
special  session,  shall,  on  some  one  Sunday  within  the 
mx  weeks  next  before  snoh  special  session,  at  some  time 
between  the  hours  of  ten  in  the  forenoon  and  of  four 
in  the  afternoon,  aiBx  or  oansed  to  be  affixed  on  the  door 
of  such  house,  and  on  the  door  of  the  church  or  ohapel  of 
the  parish  or  place  in  which  snoh  honse  shall  be  situate, 
and  where  there  shall  be  no  church  or  chapel,  or  some 
other  public  and  conspionons  place  within  such  parish  or 
place,  such  sod  the  like  notice  as  is  hereinbefore  directed 
to  be  aflixed  by  every  person  intending  to  apply  at 
the  general  annual  licensing  meeting  for  a  licence  to  sell 
exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in  a 
honse  not  theretofore  kept  as  an  inn,  and  shall  in  like 
manner  serve  copies  of  the  said  notice  on  one  of  the  over- 
seers of  the  poor,  and  on  one  of  the  constables  or  other 
p«ao«  officers  of  snoh  pariah  or  plaoe. 


that  the  decision  of  the  Master  of  the  Bolls  in  this 
case  coitld  not  be  reconciled  with  his  former  deci- 
sion in  Day  v.  Luhke  (L.  Bep.  5  Eq.  336).  In  the 
case  of  the  sale  of  a  public  nouse  as  a  going  con- 
cern, time  was  necessarily  of  the  ess  ence  of  the  con- 
tract, for  the  person  who  bought  a  public  house  did 
so  for  the  purpose  of  occupying  it  and  canying  on 
business  in  it,  and  it  would  be  very  injurious  to 
him  if  he  could  not  commence  business  at  once. 
His  Lordship  thoroughly  agreed  with  what  was  said 
by  the  Master  of  the  Bolls  in  Day  v.  Luhke  on  this 
subject.  In  the  present  case  the  16th  of  Nov. 
1870  was  the  day  fixed  for  completion,  and  the 
vendors  were  bound  to  show  that  they  were  on 
that  day  in  a  position  to  transfer  to  the  purchaser 
a  licence  under  which  he  could  lawfully  carry  on 
the  business  of  selling  excisable  liquors  by  retail, 
to  be  consumed  on  the  premises.  Beyond  all 
question  the  vendors  were  not  on  that  day  in  a 
position  to  transfer  such  a  licence  to  the  pur- 
chaser. The  licence  to  a  dead  man  was  a  mere 
nullity,  and  consequently  they  had  nothing  at 
all  to  transfer  to  the  purchaser  on  the  day  fixed 
for  completion.  It  was  said  that  the  vendors 
could  remedy  the  irregular  renewal  of  the  licence 
under  the  14(h  section  of  the  statute  9  Greo.  4,  c.  61, 
and  probably  they  could  do  so.  But  how  long 
was  tne  purcnaser  to  wait  ?  He  was  clearly  not 
bound  to  wait  till  the  next  session  of  the  magis- 
trates to  see  whether  the  vendors  could  set  the 
matter  right  under  the  14th  section,  and  thea 
transfer  the  licence  to  him  under  the  11th  section 
of  the  Act.  They  had  intimated  no  intention  to 
take  any  steps  to  rectify  their  mistake  even  on 
filing  the  bill.  As  for  the  question  of  waiver,  his 
Lordship  was  of  opinion  that  the  purchaser  had 
done  nothing  to  waive  his  objection ;  in  answer 
to  his  requisition,  in  whose  name  the  licence  was 
standing,  the  vendors  had  replied,  that  it  was  stand- 
ing in  the  name  of  the  testator,  and  that  it  would 
be  transferred  by  the  executors  in  the  usual  way. 
This,  however,  the  executors  were  not  in  a  position 
to  do.  It  had  not  been  brought  clearly  before 
his  mind  that  the  licence  had  been  renewed  in 
the  name  of  the  testator  after  bis  death,  and  it 
would  be  mischievous  to  hold  that  the  purchaser 
was  bound  by  notice  of  the  date  of  the  testator's 
death.  In  his  Lordship's  opinion  the  present  case 
was  entirely  governed  by  Day  v.  Luhke  (tup.)  and 
as  the  vendors  were  not  in  a  position  to  transfer 
a  valid  licence  to  the  purchaser  on  the  day  fixed 
for  completion,  their  bill  for  specific  performance 
of  the  contract  must  be  dismissed  with  costs. 
The  defendant  to  have  his  costs  in  the  court  be- 
low, his  deposit  repaid  with  interest  at  4  per  cent, 
per  annum,  and  the  costs  of  an  injunction  made 
by  the  Master  of  the  Bolls  to  restrain  an  action 
for  the  recovery  of  the  deposit,  &c. 

Lord  Justice  Mku.ish  concurred. 

Solicitors  for  the  appellant,  H.  J.  and  T.  Ohild. 

Solicitor  for  the  respondents,  Frederick  Ma$<m. 
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BOUUBOOXTBT. 

Beported  bj  Txoius  Bbstt,  asd  Q.  Wixbt  Eixe,  Ewit*., 
BanUtcn  at-Iaw. 

A'oi;.  15  and  16. 

Atwjol  v.  Atwell. 

Conuar«ion — SetUemeut— Power  of  »al« — Be-inveti' 

ment. 
A  getileineiU  contained  a  power  to  »eO,  real  eeiate, 
the  proceeds  to  be  kud  out  in  land,  or  Government 
or  real  eecuritiee,  tohieh,  wl^en  pnreliaeed,  slwuM 
be  liable  to  the  tame  u$eg  as  were  therein  declared 
of  ilie  said  pretniset,  which  were  to  the  settlor  for 
life,   with  remainder  to  his  wife  for   life,  with 
remainder,  in  defaidt  of  appointtnent  {which  hap' 
pened),  to  their  children,  at  tenants  in  common, 
their  heirs  and  assigns  respectively.     The  land 
was  sold  lit  1821,  and  the  proceeds  invested  in  real 
securities,  and  thtts  remained  to  tlie  present  time. 
Held,  that  the  trustees  were  not  boutul  to  invest  in 
land,  and  that  tlie  trust  property  had  acquired  the 
character  of  personalty. 
Tuts  cause  camo  before  the  court  for  further  con- 
sideratioiij  and  the  question  was  raised  whether 
the  shares  of  some  deceased  persons  were  real  or 
personal  estate.    Br  a  settlement  dated  the  17th 
Oct.  1821,  certain  land  was  settled  to  the  use  of 
Joseph  Atwell,  the  settlor,  for  life,  with  remainder 
to- his  wife  for  life,  with  remainder  to  their  children 
as  they  should  appoint,  and,  in  default  of  appoint- 
ment (which  happened),  to  the  use  of  all   the 
children  as  tenants  in  common,  their  heirs  and 
assigns  respectively,  and  the  settlement  contained 
a  power  for  the  trustees,  with  the  consent  of  Joseph 
Atwell,  to  sell,  the  purchase  money  to  be  paid  to 
the  trustees,  and  invested  in  the  purchase  of  reed 
estate  or  on  Government  or  real  securities,  which 
when  purchased  should  enure  and  be  liable  to  the 
same  uses  and  trusts  as  were  therein  declared  of 
the  trust  property.    In  July  1821  the  land  was 
sold,  and  the  purchase  money  invested  on  mort- 
gage of  certain  laud  in  Ireland,  where   it  still 
remained.    There  wore  several  children,  some  of 
whom  died  before  and  some  after  the  sale,  and 
some  before  and  others  (including  the  eldest  son) 
after  18o4,  but  before  their  &ther. 

Caldscott,  fbr  parties  interested  in  proving  a 
ccitversion. 

Sagshawe,  iSMr  other  parties  similarly  interested, 
argued  that  there  was  no  trust  by  which  the  chil- 
dren could  call  for  money  to  be  laid  oat  in  the 
purchase  of  land,  an  option  having  been  given, 
and  that  where  a  discretion  is  given  and  duly 
exercised,  a  conversion  takes  plaee.  He  referred 
to 

BobtMr.NsaU,  17  Bestr.VK; 
Bhsfperdton  v.  Tower,  1  T.  A  Col.  C.  C.  411. 
Bega,  for  the  heir  at  law  of  J.  Atwdl,  contended 
that  there  was  an  indication  in  the  power  of  sale 
thait  the  trust  property  should  retain  its  0[uality  of 
realty,  that  the  Government  or  real  securities  men- 
tioned were  designed  as  merely  temporary  invest- 
ments, and  that  a  permanent  investment  in  land  to 
be  held  on  the  original  uses  was  intended.  Heargned 
that  in  the  remamder  to  the  children  **  their  heirs 
and  assigns,"  the  word  "heirs"  was  a  word  of 
purchase,  and  not  of  limitation,   making   them 
special  occupants.    He  referred  to 
Sarlom  ▼.  Saunders,  Amb.  241. 
Lord  BoKOiLT  said  that  he  was  of  opinion  that 
it  was  not  incnmbent  on  the  trustees  to  invest  in 
laud;  Earlom  t.  Sawndert  was  decided  by  Lord 


Hardwicke  on  the  groand  that  nnless  invested  in 
land  it  could  not  devolve  in  accordance  with  ib» 
original  uses.  In  this  case,  the  limitations  in  the 
settlement  were  as  applicable  t«  personalty  as  to 
realty,  and  he  was  clearly  of  opinion  that  the  word 
"  heirs"  was  a  word  of  limitation  and  not  of  pu»' 
chase.  The  shares  of  those  c^ldren  who  died 
before  the  sale  devolved  on  their  eldest  brother, 
and  on  the  sale  taking  place  the  shares  of  the 
surviving  children  were  converted  into  personalty. 
The  shares  of  those  who  died  after  the  sale,  there- 
fore, went  to  their  father  as  their  next  of  kin,  and 
now  formed  part  of  his  personal  estate. 

Solicitors,  W.  B.  Brook  ;  Pahner,  Eland  and  Co. 


Friday,  Nov.  17. 

Be  CoNiBACT  CosFOBATioN  (Luoikd)  (Goocu's 

Case.) 

Discovery — Practice — Official    liquidator — Jffidaoit 

as  to  dociiiaents. 
An  official  liquidator  is  bound  to  make  an  c^fidavit 

as  to  documents  in  hie  possession. 
Tois  was  an  adjourned  summons  taken  out  by  Mr. 
Grooch,  an  alleged  contributory,  who  had  filed  an 
affidavit  disclosing  his  liue  of  defence,  for  an  order 
directing  the  official  liquidator  to  make  an  affidavit 
as  to  documents  in  his  possession  relating  to  the 
question  at  issue  between  them.  The  official  liqui- 
dator offered  an  inspection  of  the  papers  and  docu- 
ments of  the  company,  which  were  very  numerona, 
and  it  was  contended  on  his  behalf  that  he  ought 
not  to  be  compelled  to  make  the  affidavit  and  be  pot 
to  the  expense  of  searching  through  and  schednl- 
ing  them. 

The  SoUcitor-Oeneral  (JesseU  Q.C.)  and  Bag- 
ihawe  in  support  of  the  summons. 

Sir  Richard  Ba^aaUay,  Q.C.  and  J.  W.  Chitty 
for  the  official  liquidator. 

Lord  BonLLT  said  that  the  official  liqtiidator 
was  in  the  same  position  as  if  he  were  deWdant 
in  a  suit,  and  was  bound  to  make  an  affidavit  in 
the  usual  fonn. 

SoUoitor  fior  Mr.  Gooch,  H.  Wellington  Vallanee. 

Solicitors  for  the  official  liquidator,  Linklateri 
and  Co, 

V.C.BACOW  COUBT. 

Bep«rted  bj  tbe  Hon.  Robibt  Butlib  and  T.  H.  CAlsoVt 
Etq.,  Barriiters.«t.Iaw. 

May  30  and  31. 

Re  BoNELu's  Electbic  Tblbokaph  Compast 
(LnoTXD)  (Collie's  Cladi.) 

Company — Sale  of  undertaking — Ageni — Commi*- 
sion — Power  of  directors  to  cuet  smarately. 

It  is  not  necessary  that  directors  shotdd  meet  together 
i»  one  plaee  and  give  their  content  at  the  saine 
time  to  make  tlieir  acts  valid. 

The  directors  of  a  eompany  were  by  their  ariieks  ef 
association  emfowered  to  sell  aU  or  amy  of  the 
company's  undertakings  upon  such  terms  as  they 
should  deem  expedient,  and  to  appoint  agents 
whom  they  were  to  remunerate  as  they  miglUdee» 
reasondbU.    Three  diraetors  to  he  a  fttonMt. 

The  eompamu,  at  a  general  meeting,  resolved  to  mO 
<ft«tr  undertaking  to  the  Poetmatter  -  OenereA. 
Buhsequently  two  of  the  directors  entered  into  an 
agreement  with  €.,  avpointing  him  their  agent  fbr 
the  purposes  of  the  UM.    iPy  OutagreemeHtCviiU 
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to  rtoeive  eomtnUmon  Mi  a  gradualed  scale,  tehick, 
in  the  eoenis  that  happened,  amounltd  to  25  per 
cent,  on  the  pwchaee  money,  atid  the  director* 
thereby  agreed  to  tign  a  legalMigation  to  the  above 
effect  when  called  upon  to  do  eo.     The  agreement 
teas  a/terwarda  signed  by  tteo  other  directors,  and 
was  referred  to  and  not  repudiated  at  a  subsequent 
general  meeting  of  the  co)npany;  no  legal  obligation 
was  ever  exeeuied. 
Held,  that  the  agreement,  altltough  informal,  was 
good  OQainst  the  company,  aiid  that  C.  was  en- 
titled to  25  per  cent,  commission  on  the  purditue 
money. 
This  wati  an  application  on  behalf  of  the  liquida- 
tors of  Bonelli  s  Electric  Telegraph   Company  for 
the  direction  of  the  court  with  respect  to  a  claim 
br  AlexandM  CoUie,  for  commissiou  at  the  rate  of 
2d  per  cent,  on  a  sam  of  22,500{.,  being  the  par- 
chase  money  paid  by  the  Government  to  the  com- 
pany for  their  undertaking. 

The  eompan^  was  incorporated  under  the  Joint 
Stock  Compames  Acts  of  1856  and  1857,  and  by 
their  articles  of  association  the  following  provisions 
were  made  for  the  management  of  the  company  : 

Art.  IM.  The  objects,  baiinesua,  afburs,  and  conoems 
of  tUs  oompaoy,  of  witat  oatore  or  kind  soever  (ezoept 
eartain  datiea  apeoiAed  as  the  datiea  of  the  oompany  m 
meeting  assembled),  shall  be  entirely  directed  and 
Koremed  bj  the  directors  of  this  company  for  the  time 
bohig  :  Prorided  always  that  nothing  in  tlus  article  oon- 
iaimed  shall  take  amy,  or  be  deemed  or  omutmed  to 
take  away,  the  power  of  the  oom|Muiy  in  meeting  assem- 
bled to .  regulate,  oontrol,  saperrise,  abrogate,  or  annul, 
ao  far  as  snch  company  legally  may,  any  act,  deed,  or 
xeaolntion  of  tite  diiectors. 

Art.  181.  Three  directors  shall  be  theqnoram  necessary 
iw  Uie  twtnsaotion  of  business  at  any  meeting  of  the 
diteetMS. 

Art.  125.  The  direotors  may  meet  toirether  for  the  des- 
patch of  bnsiness,  adjourn,  and  otherwise  regulate  their 
meetings  as  they  think  fit. 

Art.  139.  The  direotors  may,  in  their  disoretion  asd 
from  time  to  time,  sell,  dispose  of,  or  tnuiaftr  to  any  one 
«r  mofie  penoos,  oorporationa,  or  oompaniea  whatsoever, 
all  or  any  one  or  more  of  the  oomiMuiy's  lines  of  telegraph 
wires,  grants,  Uoenses,  powers,  ways,  way-leases,  ease- 
ments, privilcves,  engagements,  or  oontnMts,  or  any  part 
of  its  goodwill,  estate,  inoperty,  or  interest  thwein,  upon 
'•ooh  terms  and  emoitians  as  the  asid  ^rsetsrs  shall 


Art  lis.  The  dineeton  may,  and  they  aee  hereby 
aatbosised  and  oapowered,  from  tima  to  time,  for  the 
poiposes  of  the  company,  and  qpon  such  terms  and  oondi- 
tuaoM  as  they  may  thmk  fit.  .  .  .to  sell,  ezohange, 
mdarlst,  or  otherwise  dispose  of  any  of  the  property  of 
the  assnpany ;  to  sell  B|pan  orsdit  am  of  the  goods  cr 
ptuftaiy  of  the  company,  and  also  as  io  all  otiber  mattsrs 
«s  to  which  theas  preseots  ars  silsDt,  to  tmnsact  and 
effectuate  tiie  same  for  and  on  behalf  of  the  company, 
■nd  as  i3isy  in  Uieir  disontion  shall  think  best  for  toe 
beae&t  sad  advantags  tiisreof . 

Art.  156.  The  cBrsoton  may,  in  order  ta  ftiBy  and  «See- 
'tadty  psslonn  the  dniiea  of  thsir  affiee,  or  to  fulfil  or 
.  wiswatis  any  of  the  genszsl  or  special  powats  oonfnrsd 
opoa  them  by  these  presents,  and  ttiey  are  hereby  em- 
powered, from  time  to  time,  at  their  disorstion,  to  exercise 
•U  saeh  «f  tliis  oompany's  powers  as  are  ooatained  in 
tlis  kecekAafare  Tedted  Aots  of  AuUament,  or  in  ike 
Tiikti'llk  ftiitinm.  ni  in  the  Ooaipaiiies  Aot  1862,  or  in 
tham  artkdes,  exoapt  snoh  as  ace  declared  to  be  exer- 
oiasd  only  by  the  company  in  meeting  assembled ;  and 
also  to  make,  do  and  execute  all  suoh  deeds,  documents, 
■mattei'B  sad  tUogs  whatsoever,  and  under  the  company's 
sisal  or  otherwise,  as  may  be  considered  by  them  to 
kaaxpadisDt  erieviiaita  in  tiiat  bdialf. 

Ait.l<3.  The  dinetaa  may  Itom  tisse  to  time,  at  their 
ffiacration,  snMut  any  person  or  persons  to  be  the 
aooredited  agent  or  agents  of  ths  oompany  in  all  or  any 
«(  the  tShrae  parts  of  the  TTnited  Kingdom  or  elsewhere ; 
•«d  to  aegomate  and  trsosact  business  relative  to  the 
«hisotB  of  the  oompany,  ugvi  snoh  terms  as  the  direotors 


may  think  fit,  and  may  delegate  to  suoh  agent  or  agents 
snoh  powers  as  the  directors  shall  think  reasonable,  and 
subject  to  snch  conditions,  restrictions,  and  securities  as 
the  direotors  shall  impose ;  and  any  suoh  agent  shall  be 
rsmanerated,  suapendad,  or  removed  from  snoh  agency, 
or  deprived  of  such  powers  at  the  discretion  of  the  di- 
rectors. 

Art.  161.  The  direotors  may,  from  time  to  time,  and  at 
all  times,  appoint,  employ,  remunraate,  revoke  the 
appointments  of,  or  dismiss,  all  such  electrial  or  other 
eiwineezs,  experts,  surveyors,  valuers,  brokers,  agents,  or 
other  persons,  as  thoy  mi^  think  necessary  to  advise 
upon,  or  consult  frith,  as  to  the  making,  purchasing,  sur- 
veying, examining,  or  reportug  upon  any  property,  either 
of  ths  oompany,  or  any  existing  or  oontemi>lated  line 
of  telegraph,  licence,  easement,  or  privilejre  which  may  be 
offered  to  the  company,  or  for  the  acquisition  of  which 
the  directors  may  deem  it  expedient  to  treat.  And  the 
directors  may  allow  and  pay  ont  of  the  company's  funds 
to  the  persona  so  employed  snoh  fee,  salary,  wages,  com- 
mission, compensation,  or  remuneration,  as  the  direotors 
may  deem  reasonable. 

The  company  being  unsuocesaful,  the  directors 
proposed  to  take  advantwe  of  the  provisions  of  the 
Telegraph  Act  18(38,  and  at  a  special  meeting  of 
shareholders  a  resolution  was  passed  and  after- 
wards confirmed,  empowering  the  directors  to  re- 
quest the  Postmaster-Greneral  to  purchase  the 
undertaking  of  the  company,  the  terms  to  be 
settled  as  provided  by  the  Act.  At  that  time  the 
company  were  willing  to  accept  50002.  for  the 
concern,  which  was  a  Uttle  more  than  the  amount 
of  their  debts.  In  July  1869,  one  of  the  directors 
entered  into  negotiations  with  Mr.  Collie,  the 
result  of  which  was  an  agreement,  the  terms  of 
which  were  contained  in  the  following  letter 
written  and  signed  by  two  of  the  directors  in  Mr. 
Collie's  office. 

17,  Leadenhall-street,  London. 
July  21, 1869. 
Alexander  CoUie,  Esq.,  London. 

Dear  Sir, — As  directors  of  the  Bonelli's  Telegraph 
Company  (Limited),  and  with  full  power  to  aot  for  our 
brother  directors  in  the  said  oompany,  we  hereby  agree 
to  pay  you  commission  on  ths  gross  amount  yoo,  through 
your  agent,  may  obtain  from  the  Postmaster-General  for 
the  sals  to  bim  of  the  said  oompany  on  the  following 
scale :  If  nay  sum  under  lO.OOOt.  is  got,  lOi.  per  cent,  will 
be  allowed  to  yon ;  if  the  ■am  got  be  from  lO.OOOi.  to 
Ufim.,  your  eommission  will  be  IN.  per  cent ;  if  15,06e{. 
to  20,0001  be  got,  your  oommissiam  will  be  aoi.  per  oent. ; 
uid  if  20,0001.  or  upwards,  your  commission  will  be  251. 
per  cent.  For  this  commission  yon  engage  to  use  your 
beat  exOTtions,  through  your  agent,  to  obtain  a  good 
price  for  the  company,  and  you  engage  to  do  tiiis  free 
bom  any  expense  to  the  oompany.  As  tfae  company 
possesses  no  mone:r  or  f onds,  it  is  nndeisteod  that  yau 
are  to  take  all  the  risk  of  the  expenses  in  oonneotion  with 
^  sale.  And  we  engage  to  sign  a  l^gal  obligation  to  the 
above  effect  when  cauea  upon,  and  to  get  the  signatures 
of  our  bruther  direotors  also  to  the  same. — Tours  truly, 
(Signed)  Johk  W.  Maclubb. 

Wx.  Hajcilton,  jnn. 

This  letter  was  fbrwarded  to  two  other  directors, 
and  returned  with  the  fdlawing  postscript  signed 
by  them : 

We  confirm  and  agree  to  the  above. 

AliBBBT  COOPSB. 

Caas.  9TBWABT. 
Manohaster,  July  36, 1869. 

No  deed  was  ever  enootsd,  but  Collie,  relying 
upon  the  agreement  in  the  letter,  entered  into 
negotiations,  throu^  Mr.  Bompas,  his  agent  and 
sohoitor,  with  ttie  Postoiwrtwr-wneral,  the  result 
of  wWch  was  that  he  obtained  for  the  company  the 
sum  of  22,5(X)i.,  for  tie  purchase  of  the  company's 
undertaking. 

At  a  general  meeting  of  the  company  in  Jwa. 
1870  the  sale  of  the  uadertaldng  was  confirmed. 
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and  various  sums  of  money  were  distributed  to  the 
secretary  and  directors  m  recognition  of  their 
services. 

On  the  12th  Feb.  1870  the  company  was  ordered 
to  be  wound-up,  and  Collie  claimed  to  be  paid  the 
sum  of  66251.,  bein^  25  per  cent,  commission  on  the 
purchase  money  paid  by  the  Postmaster-General  to 
the  company. 

Katj,  Q.  C.  and  Jaehton  were  in  support  of  Mr. 
Collie's  claim,  and  submitted  that  the  agreement 
being  ex  facie  good  even  if  it  was  informal,  as 
between  the  company  and  the  directors,  it  was 
good  as  between  the  company  and  Mr.  Collie. 
The  following  authorities  were  referred  to : 
Beu<er  t.  TheSlecMe  Telegraph  Company,  6  El.  A  B. 

341; 
Toiterdetl  t.  Fareham  Blue  Brick  and  Tile  Company, 

L.Kep.lC.P.674; 
Bari/ate  r.  Bhortriilge,  5  H.  of  L.  Cos.  297.  318 ; 
Re  Bamed't  Banking  Company,  Ex  parte  The  Con- 
tract Corporation,  17  L.  T.  Bep.  N.S.  269  j  L.  Bep. 
3  Ch.  105 ; 
Be  The  County  JASe  Atmiranee  Company,  2Si  L.  T. 

Bep.N.S.537;  L.  Bep.  5  Ch.  288 ; 
Agxr  V.   The  Alhentewm  Lyfe  Asturance  Society, 
3C.  B.,N.S..725. 
Fry,  Q.C.  and  Keketvich,  for  the  official  liqui- 
dators, contended  that  the  agreement  was  ultra 
virat  of  the  directors,  and  that  all  Mr.  Collie  was 
entitled  to  was  a  qaanium  meruii.    The  company 
were  entitled  to  the  combined    wisdom    of   the 
board,  and  the  directors  were  not  empowered  to 
act  separately.    They  referred  to : 

L  Arey  v.  The  Tavnar  Railway  Company,  L.  Bep.  2 

Ex.  158; 
Lindley  on  PartneraUps  251. 

The  Vice-Chakcellor  said :  This  is  certainly  a 
very  singular  case.  The  circumstances  are  not  in 
dispute.  It  is  not  in  dispute  that  Bonelli's  Tele- 
graph Company  were  in  a  state  of  ruin  and  insol- 
vency. The  directors,  whatever  their  powers 
were,  were  to  manage  the  affairs  of  the  company 
in  general  terms ;  and  they  had  to  manage  such 
affairs  as  I  have  described — affairs  which  appear  to 
have  been  in  utter  ruin  and  insolvency.  The  Tele- 
graph Act  having  been  passed,  an  opportunity  or 
a  chance  presented  itself  to  the  company  that,  by 
selling  to  the  Grovemment,  they  could  get  back 
some  of  their  capital,  and  provide  some  means  for 
paying  their  debts,  which  were  burdensome.  Then 
an  accident  presented  to  them  Mr.  Collie.  They 
•were  prepared  to  sell  for  6000J.,  and  would, 
for  anything  that  appears,  have  been  glad  to  get 
it.  Tiien  Mr.  Collie  being,  no  matter  by  what 
means,  introduced  to  their  notice,  suggests  that 
he  can  make  a  better  bargain  for  them.  They 
readily  a^ree  to  accept  his  services.  They,  in 
very  distinct  terms,  <u;ree  what  shall  be  the 
remuneration  paid  to  him  if  he  does  make  a 
better  bargain:  his  reward  to  be  proportionate 
to  the  amount  he  obtains.  The  matter  goes  on 
upon  that  footing,  and  after  Mr.  Collie  has  taken 
the  matter  in  hand,  the  negotiations  with  the  Post- 
master-General proceed  to  a  termination,  and  he 
procures  for  this  company,  which  had  a  very  in- 
distinct prospect  of  getting  50001.,  22,5002.  for  the 
purchase  of  the  whole  of  their  assets  and  estate, 
and  they  have  received  the  money.  The  ques- 
tion for  the  court  simply  is,  whether  Mr. 
Collie — having  thus  exerted  himself,  and  upon 
the  terms  specified  in  a  certain  agreement  which  is 
»eferred  to — is  entitled  to  have  that  which  the 
directors  agreed  to  give  him  if  he  succeeded.    The 


official  liquidators  say  that,  in  the  discharge  of 
their  duty  to  the  shareholders  (creditors  are  out  of 
the  question,  for  there  is  enough  to  pay  them  over 
and  over  again),  they  are  bound  to  resist  this 
claim,  and  they  have  been  advised  that  by  law  they 
can  resist  it,  and  in  that  shape  the  question  comes 
before  the  court.  It  is  admitted  by  the  official  liquida- 
tors that  Mr.  Collie,  whose  services  are  to  some 
extent  acknowledged — not  to  the  extent  to  which  he 
puts  it  upon  his  agreement,  but  to  some  extent — nw 
been  titled,  and  is  entitled  to  a  quantum  nieruUiarm 
that  he  has  done  for  the  company ;  and  so  much,  with 
an  affectation  of  great  liberality,  the  official  liqui- 
dators are  willing  to  concede  to  him.  But  that  is 
purely  gratuitous  liberality  on  their  part,  for  thqr 
nave  argued  the  case  at  the  Bar  as  if  there  was  no 
validity  whatever  in  the  agreement,  and  as  if 
there  was  no  claim  that  could  be  l^ally  enforced 
against  the  company.  If  that  is  so,  I  do  not  know 
that  it  is  any  part  of  the  official  liquidators*  dnty 
to  give  away  the  company's  money  on  any  notion 
of  generosity  which  they  may  entertain  ;  but,  how- 
ever, that  is  the  way  they  have  stated  it,  and  th^ 
have  admitted  that  to  a  quantum  meruit  at  least, 
or  at  most,  as  they  say,  Mr.  Collie  is  entitled. 
The  first  question  argued  is,  that  the  agreement 
in  question  is  ultra  vires;  that  the  directors  had  no 
right  whatever  to  enter  into  any  such  agreement. 
The  articles  have  been  referred  to,  they  are  very 
distinct  and  clear  in  their  expression,  and  in  their 
operation  and  meaning.  I  will  not  refer  to  them 
in  detail,  because  it  is  unnecessary,  as  they 
have  been  read  many  times  during  the  argument ; 
but  I  refer  particularly  to  Articles  lO*,  139, 145^ 
156, 163,  and  164,  which  present  this  state  of  cir- 
cumstances; the  directors  have  the  entire  powCT 
over  all  the  affairs  of  the  company,  except  only 
such  as  are  specially  excepted,  and  upon  wnich  no 
question  uow  turns ;  they  are  at  liberty  to  buy,  to 
lease,  or  sell,  all  or  any  part  of  the  estate,  assets, 
interests,  and  effects  of  the  company,  in  terms  as 
wide  as  can  well  be  conceived,  at  their  mere  discre- 
tion. That  it  might  be  found  expedient  to  sell  the 
company,  block  and  stock,  cannot  be  doubted  upon 
reading  the  articles  of  association.  So  to  sell  it 
was  one  of  the  powers  delegated  to  the  discretion 
of  the  directors.  The  directors,  if  it  had  been  a 
flourishing  company,  might  have  exercised  this 
power ;  and  that  they  not  only  might,  but  ought 
to  exercise  this  power,  is  abundantly  clear  when 
the  circumstances  of  the  company  are  taken  into 
consideration.  But  it  does  not  rest  there.  If  there 
had  been  any  doubt,  and  I  entertain  no  doubt 
whatever,  about  the  authority  of  the  directors 
under  the  articles  of  association,  it  would  be  entirely 
removed  by  what  took  place  in  Oct.  1868.  The 
report,  which  is  then  made  by  the  directors  of  the 
company,  is  worth  looking  at.  They  show,  by  the 
balance  sheet,  that  the  financial  position  oi  the 
company  is  little  changed,  the  rumour  of  the 
intention  of  the  Government  to  take  the  control  of 
the  telegraphs  having  prevented  any  proceeding  on 
the  part  of  the  directors,  who  had  before  tried  to 
increase  their  capital,  and  had  failed  to  do  so.  They 
cannot  go  on  without  an  increased  capital,  and 
they  excuse  themselves  for  having  done  nothing 
since  their  last  report  by  mentionmg  the  rumoor 
of  the  intention  of  the  Government  to  take  the 
telegraphs.  They  go  on  to  say  that  that  intention 
has  been  carried  into  effect;  and  they  quote  the 
7th  clause  of  the  Telegraph  Act  1868.  Then  the 
report  says,  "  The  system  about  to  be  adopted  bf 
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the  Grovomment,  and  the  superior  fitcilities  it 
possesses,  render  it  impossible  for  any  com- 
pany  to  compete  successfally ;  the  directors 
therefore,  propose  to  take  advantage  of  the  above- 
mentioned  clause."  80  that,  in  addition  to  the 
embarraf>sment  occasioned  by  what  they  call  their 
financial  position — which  means  insolvency — there 
was  this  other,  that  they  were  to  have  rivals  in 
the  shape  of  the  Government,  against  whom,  by 
no  kind  of  competition,  could  the  existing  com- 
pany hope  to  succeed.  Then,  at  the  meeting  in 
Oct.  1868,  made  special  for  this  express  purpose,  a 
resolution  was  proposed  for  adoption  and  confir- 
mation at  a  subsequent  special  meeting,  and  the 
shareholders  were  required  to  attend  in  the  usual 
way.  The  resolution  proposed,  and  which  was 
ultimately  carried,  was  :  — "  That  the  directors  be 
and  are  hereby  empowered,  in  the  name  of  the 
company,  to  request  the  Post  master- General,  in 
writing,  to  purchase  the  undertaking  of  the  com- 
pany on  the  terms  of  the  7th  clause  of  the  Tele- 
graph Act  1868,  and  to  settle  by  agreement 
with  the  Postmaster-General  the  terras  of  such 
purchase,  or,  failing  agreement,  to  settle  such 
terms  by  arbitration,"  as  provided  by  the  clause. 
Now,  if  there  were,  as  I  have  said,  any  doubt  as  to 
the  powers  in  the  directors  to  enter  into  a  contract 
under  the  Telegraph  Act  with  the  Postmaster- 
Greneral,  that  doubt  must  be  wholly  removed  by 
the  terms  of  this  resolution.  Nothing  can  be 
wider  in  its  operation  than  the  words  whicn  are  here 
used,  "  to  request  the  Postmaster- General  to  pur- 
chase, and  to  settle  by  agreement  the  terms  of  sucb 
purchase."  That  is  in  Oct.  1868.  Then,  armed 
with  these  powers  conferred  by  the  resolution,  in 
addition  to  the  powers  which  they  had  under  the 
articles,  the  directors  came  into  contact  with  Mr. 
Collie.  Now  is  there  any  general  ground  for  say- 
ing that  the  directors  are  not  empowered,  either  by 
the  resolution  or  under  the  articles,  or  by  both 
together,  to  sell  out  and  out,  on  the  best  terms 
that  they  can  make  with  the  Postmaster-General, 
everything  that  belonged  to  this  company  ?  In 
my  opinion  there  is  no  such  doubt,  llien,  if 
they  are  empowered  to  sell  by  this  resolution, 
were  any  of  tne  powers  contained  in  the  articles 
taken  away  from  them  or  abridged  P  In  'order  to 
affect  that  resolution,  they  must  have  all  the 
powers  which  the  articles  confer  upon  them,  and 
with  these  combined  powers  the  arrangement  with 
Mr.  Collie  is  entered  into.  Then  the  argument  of 
vUra  vires,  in  my  opinion,  has  no  place  whatever 
in  the  case.  The  authority  and  the  right  of  the 
directors  to  do  this  thing  cannot  be  questioned. 
Then  it  is  said  that  the  formal  authority  to  enter 
into  the  agreement  was  wanting,  for  that  the 
article  providing  that  the  acts  of  directors  shall  be 
^  binding,  means  that  they  shall  act  in  their  "  com- 
bined wisdom,"  and  that  nothing  shall  be  valid 
that  is  not  done  by  three  of  them  together.  Now, 
first  of  all,  there  is  no  such  thing  said  in  the 
articles.  I  quite  agree  that  the  "  combined  wis- 
dom" is  required  in  this  sense,  that  they  must  all 
be  of  one  mind,  but  I  do  not  know  that  it  is 
necessary  they  shall  all  meet  in  one  place.  I 
can  conceive  a  great  many  circumstances  which 
I  do  not  say  happened  in  this  case,  but 
which  may  happen  in  any  case,  where  the 
actual  presence  of  the  three  directors  cannot 
be  procured,  but  where  their  combination  can  be 
most  effectually  secured  by  correspondence,  by 
transmissioB   of  meesoges,  or  by   other  means 


which  may  be  resorted  to.    If  you  are  satisfied 
that  the  persons  whose  concurrence  is  necessary  to 

five  validity  to  the  Act  did  so  concur,  with  full 
nowledge  of   all  that  they  were  doing,  in  my 
opinion  the  terms  of  the  law  are  fully  satisfied, 
and  it  is  not  necessary  that  whatever  is  done  by 
directors  should  be  done  under  the  same  roof — 
in  some  place,  where  they  are  all  three  assembled. 
That  is  really  the  only  objection  that  has  been 
taken  on  this  part  of  tfie  case.    It  is  said  that  two 
of  those  gentlemen  were  in  London  when  the 
terms  of  the  agreement  providing  for  Mr.  Collie's 
remuneration  were  settled  as  between  them  and 
kim;    that    they    were    communicated    to    the 
other  gentlemen   at  Manchester,  who   were  not 
strancers    to    the    subject,    as    it    appears.      It 
had   been   the    subject    of    previous    considera- 
tion, negotiation  and   discussion  at  least.    It  is 
communicated  to  them,  and  with  some  reluctance, 
it  is  true — no  other  reluctance  than  that  which 
every  man  who  may  be  in  a  minority  may  be  said 
to  feel,  Mr.  Stuart  gives  up.  the  objection  that  he 
once  had,  and  concurs  completely  and  absolutely  in 
the  agreement  which  his  two  colleagues  in  London 
had  Sready  come  to.    Then  it  is  said  that  this  is 
contrary  to  the  law.    Many  cases  were  referred  to 
upon  the  general  proposition,  that  where  an  agree- 
ment has  been  entered  into  for  the  benefit  of  a 
company,  although  everything  required  may  not 
have  been  strictly  pursued,  if  tne  company  had  had 
the  benefit  of  it,  they  are  bound  by  it.   Other  cases 
have  been  referred  to,  where  it  was  held  that  a 
person  dealing  with  a  company  is  not  bound  to  see 
that  every  formality  prescribed  by  the  articles  has 
been  actually  performed,  but  that  all  things  have 
been    rightly    done    where    the    person    dealing 
with    the    company    has     no    notice    that    they 
have    hot    been    rightly    done.     Those    cases 
establish    principles    which   nobody    would   now 
think  of  questioning.    But  the  case  of  D'Arci/  v. 
Tamar  Eallicay  Company  (L.  Rep.    2   Ex.  l58) 
wag  referred    to   by   the    other    side   somewhat 
triumphantly,  if  I  may  say  so,  for  the  purpose  of 
showing  that  an  agreement  or  a  contract  made  by 
a  company  not  in  the  form  prescribed  by  the 
rules,  is  not  binding  upon  the  commny.    in  my 
opinion  it  proves  no  such  thine.    The  rules  are 
made  obvteusly  and  intentionally  to  protect  the 
company  against  frauds  or  malpractices,  or  excess 
of  that  authority  which  they  delegate  to  the  direc- 
tors.   It  is  for  their  protection  alone  that  those 
rules  are  established.    If  in  any  case  it  is  shown 
that  the  company  is  prejudiced  by  the  infraction, 
violation,  or  neglect  of  these  rules,  there  arises  a 
case  in  which  the  company  may  say,  "  We  are  not 
bound  by  this  transaction,"  and  submit  that  ques- 
tion to  the  court.  But  the  case  of  D'Arcy  v.  Tamar 
Railway  Company  was  of  a  totally  different  kind. 
It  is  a  common  law  case,  decided  upon  common 
law  pleadings.    There  the  action  was  an  action  of 
debt  upon  a  bond  under  the  seal  of  the  company ; 
the  plea  was  non  est  factum,  and  under  that  pl6a  it 
was,  of  course,  competent  to  the  company  to  prove 
the  truth  of  the  plea.    They  did  prove  it  con- 
clusively.   There  could  be  no  valid  bond  in  that 
case  unless  the  seal  of  the  company  was  affixed  to 
it;   and  the  seal  appeared  to  be  so  affixed.    The 
seal  could  not  be  lawfully  affixed  but  by  the  direc- 
tion of  the  three  directors ;   and  it  was  proved 
beyond  question  that  the  seal  had  been  affixed 
when  only  two  directors,  and  not  three,  had  given 
any  kind  of  authority  for  it.    The  authority  of  the 


Digitized  by 


Google 


530— Vol.  XXV.,  N.  8.] 


THE  LAW  TIMES  REPORTS. 


[Dw.  9,  1871. 


V.C.  B.] 


Douglas  v.  Douglas;  Douglas  v,  Websteb. 


(T.C.  W. 


third  was  obtained  at  a  later  period,  and   upon 
the  plainest  principles  of  common  law  pleading;, 
there  could   only   oe    one  way  of   dealing  with 
the  case.    It  is  true  that  the  Judees  in  D'Arcy 
T.    Tamar    Eailway    Company    didj  though    not 
necessarily   for    the    purpose    of    decision,    say 
that    what    the    law    required    was,    that    there 
should  be  the  combined  action  of  at  least  three 
directors  before  the  seal  could  be  afOxed  to  a  bond. 
Similar  expressions  have  been  made  use  of  in  this 
argument  for  the  purpose  of  insisting  that  unless 
the  three  directors  were  actually  present  bodily, 
conferring  together,  and  concurring  in  a  resola- 
tion,  there  was  no  authority  to  enter  into  the 
agreement.    I  cannot  think  that  that  is  so.    I  find 
the  "  combined  wisdom  "  applied  to  the  agfree- 
ment ;  I  find  the  concurrence  of  three  directors ;  I 
find  that  neither  then  nor  now  do  they  or  either  of 
them  express  any  doubt  upon  that  subject.    They 
have  not  been  examined,  and  the  &ct  remains, 
therefore,  I  think,  distinctly  proved,  that  they  did 
concur  in  this  agreement ;   that  they  did  by  their 
combined  deliberation  give  fuU  validity  to  it ;  and 
I  have  said  that  I  think  that  they  had  power  to 
enter  into  an  agreement  to  sell  under  the  resolu- 
tiou  as  they  had    under  the  rules.    Well,  then, 
it  is   said  that  the  quanium  vieruit  is  open  to 
question;    and    if    I    had   heard    anv    evidence 
upon    that  subject,    I   should  know  better  how 
to  deal  with  it   tlian  I  do  at  present,    because 
beyond  the  mere  insinuation,  the  mere  suggestion, 
that  it  ia   Mr.  Bompas  who  is  entitledto  the 
reward,  and  not  Mr.  CoUie  (for  which  I  can  find 
no  ground  whatever),  I  have  heard  nothing  to 
impeach   the   amount  of  qtumtum  meruit  as  it 
appears  in   the    agreement.     Mr.   Collie  was,  of 
course,  not  expect^  to  act  by  himself.    It  seems 
he  selected  a  gentleman  who  had  attained  a  certain 
celebrity  from  his  negotiations  with  the  Postmaster- 
General.     As  Mr.  Jackson  told  us,  the  moment 
Mr.  Bompas  presented  himself,  all  Mr.  Scudamore's 
objections  and  doubts  were  removed,  and  he  at 
onceyielded  to  the  demand  made  upon  him.    How 
could  Mr.  Collie  act  widiout  employing  some  other 
person?    Mr.  Collie's  case  is,  that  he  employed, 
not  onlv  that  agent,  but  many  othsrs,  at  very  con- 
siderahie  cost.    The  amount  of  his  expenditore  is 
not  suggested ;  there  is  only  a  general  statement. 
If  I  am  asked  to  deal  with  this  question  of  quantum 
mmtdt,  I  must  approach  it  as  it  would  be  approached 
by  a  jury  who  has  to  decide  it.    Then  what  would  a 
jury  have  to  consider  ?    It  would  be  said  by  the 
counsel  for   the   claimant:    "This   is  a  case  of 
salvage,  one  in  which,  the  ship  being  in  the  utmost 
danser,  by  the  exertions  of  this  salvor  the  ship  and 
tacklo  and  freight  and  cargo  are  saved  ;  the  ship 
is  broaght  into  port,  and  the  cargo  sold  advan- 
tageousTv;  all  that  was  danger  turns  out  to  be 
pure  and  unmixed  prosperity  ;  and  all  this  has  been 
done  by  the  exertions  of  this  man."    Well,  then,  if 
I  were  to  look  to  the  agreement  on  the  question  of 
qiuuKtum  m»ruit,  I  cannot  think  that  the  som  he 
claims  is  an  unreasonable    one.    But  I  am  not 
driven  to  amy  such  guessing  about  it  as  «  jury 
wonld  be.    I  find  that,  by  a  valid,  binding  agrea- 
ment,  the  amount  of  compensation  was  plainly  and 
distinotl^  fixed,  and  reasonably  and  prcuperiy  fixed, 
ooandenag  the  speoalatiTO  nature  (k  the  engage- 
meat,  «Bd  that  it  points  oat  exactly  what  amount 
the  salvor  is  to  receive.    Looking  at  it,  therefore, 
whether  as  an  agreement  bindmg  in  its  terms 
respecting  the  25  per  cent.,  or  treatmg  it  only  as  a 


case  of  quantum  meruit,  the  amount  of  which 
I  am  to  find  out  for  myself,  I  have  not  the 
sUghtest  difiSculty  in  coming  to  the  conclusion 
that  this  gentleman  is  entitled,  in  all  justice,  rea- 
son, and  fairness,  to  the  full  amount  which  he 
claims  imder  his  agreement,  and  that  the  liqui- 
dators are  bound  to  admit  that  claim.  The 
claimant  is  also  entitled  to  the  interest  on  the  sum 
which  be  ought  to  have  received.  I  omitted  to 
observe  upon  the  resolution  of  the  general  meet- 
ing of  the  company,  dealing  with  the  22,500L, 
that  although  Mr.  Collie's  claim  seems  to  hare  been 
touched  upon,  it  seems  to  hare  been  veiy  slightly 
alluded  to,  and  seems  to  have  made  no  impression. 
There  was  then  an  opportunity  of  disputing  the  re- 
solution if  anyone  had  been  disposed  to  do  so,  but 
nobody  did  dispute  it ;  and  not  only  did  no  one  dis- 
pute it,  but  the  meeting  were  bo  exuberant  in 
their  rejoicings  at  the  suocessfiil  result  to  which 
Mr.  Collie's  exertions  bad  arrived,  that  they  voted 
a  sum  to  their  secretary,  and  distributed  among 
their  directors,  dead  and  alive,  the  sum  of  15001. 

Solicitors  for  the  liquidators,  Mackenxie  and 
Trill  der. 

Solicitors  for  Mr.  Collie,  Biscltoff,  Boynpa*,  and 
Biichoff.      

T.C.  -wiczsars'  coust. 

BcpoiUd  bj  Sdwaso  Wauow,  Eaj.,  Bm<at«r«t-I««. 

Jtay  24, 25, 27, 30, 31 ;  June  3,  5,  7 ;  and  July  17. 

Douglas  v.  Douglas;  Douglas  *.  Wisbsteb. 

Domicile — Englith  or  Scotch — Beal  and  pertonal 

eatatea — Admiimtraiion — Election — JuritdicUoH. 
In    order  to    e$tablith   a    chattge   of  a   penon'f 
domicile  it   mutt   be  shown  that    an  itUeniion 
to  letlle  in  a  new  country  a*  a  ptrmanent  home 
actually  existed    in  his   mind,   or    teat  made 
reasonMy    certain   that    it   would    Jiave    hem 
formed  or  expressed  if  the  q%ieslion  had  ai-iten 
in  a  form   requiring    a    deliberate    or    solemn 
determination.    If  the  intention  exiated,  or  was 
sufieiently  carried  into  ettect,  certain  legal  conse- 
quences follow  fi-mn  it,  whether  ntch  eonsequenees 
were  intended  or  not,  and,  perhaps,  even  though 
Oie  person  in  question  may  haive  intended  the  eaaet 
contrary. 
The  widow  of  a  domiciled  Seotdmian  filed  a  bill 
cusertuig  Iter  lights  by  the  law  of  Seo&and,  t» 
elect  betwee^i  certain  benefits  given  to  her  h^  her 
htuband's  wiU  on  the  one  hand,  and  one-4hird  of 
his  movcdihs  and  her  teree  in  his  herHaUe  estate 
on  the  oilier,  and  praying  that  the  e«urt  would 
give  her  tlte  means  of  mMeing  such  an  election  by 
asoertaining    the   value    of  the  lAjects   between 
which  it  was  to  be  made.    A  demses  tif  the  tes- 
tator's reed  estate,  who  weu  also  one  of  the  exeat' 
tors,  had  filed  a  cross  bUl  for  the  administratis 
of  tJie  personalty. 
Hdd,  that  the  eowi  had  iwrisdidion  to  direct  sum 
an  inquiry  as  might  be  neeesssary  to  guide  th^ 
widow  in  exercising  -her  right  of  sleetiou,  a»*> 
as  far  as  possible,  to  give  effect  to  it. 
The  princi^l  question  in  these  caosas  was  one  ot 
domicile.    The  facts  of  the  case  appMtr  *^  ^^ 
length  in  the  judgment  of  the  Yioe-ChaBoellor  and 
it  win  be  therefore  cmly  neoessaiy  to  make  the 
following  short  statememt. 

William  Douglas  was  the  son  of  Bob«i  DouglM, 
who  was  bom  and  lived  all  his  life  in  SootiaiWi 
except  between  the  years  1792  and  ISi^  doling. 
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•which  period  he  held  an  appointment  in  the  Home 
■Office  and  lived  in  London.  William  Douglas  was 
ibom  in  London  and  remained  there  with  his 
parents  natil  1814,  when  his  father  sncoeeded  to 
the  Brigton  estates  in  Forfarshire,  gave  up  Us 
«Iwointment  and  retnrncd  to  Scotland. 

On  the  death  of  his  father,  in  1835,  William 
Donolaa  snooeeded  to  the  Brigton  estates,  and  re- 
sided there  until  1860,  when  he  oame  to  England. 
He  there  formed  a  connection  with  a  lady,  cohabited 
with  her,  and  had  a  son  by  her  in  1862.  In  1863 
he  let  the  mansion  house  on  tbe  Brigton  estates, 
reserving  for  himself  two  rooms,  for  the  preserva- 
tion of  nimiture.  In  Aug.  1863  he  married  the 
mother  of  his  first  son,  at  Folkestone,  in  Kent.  In 
1864  he  had  uiother  son  by  her,  and  in  1866  a 
daaghter.  He  died  in  EngUnd  in  1869,  and  by 
his  will,  made  according  to  the  Enrfi^  law,  he, 
inter  alia,  alter  devising  a  house  at  Putney  to  or 
for  the  benefit  of  bis  wife  and  children,  and 
bequeathing  several  srnns  of  10,00W.  and  other 
amoonts  to  or  for  their  benefit,  gave  and  devised 
the  residue  of  his  estate  to  his  nephew  Colonel 
Douglas. 

The  questions  were:  First,  whether  William 
Douglas  was  at  the  respective  times  of  the  birth  of 
his  first  son,  the  day  or  his  marriage,  and  the  date 
of  his  death,  a  domiciled  Englishman  or  Scotch- 
man ?  If  Ms  domicile  was  English,  his  will  would 
operate  as  an  English  one,  and  his  eldest  son 
would  be  excluded  from  taking  under  it.  If,  on 
the  other  hand,  his  domicile  was  Scotch,  his  real 
estate  would  not  pass  by  his  will,  and  the  eldest 
son  would,  by  the  Scotch  law,  take  the  property, 
as  legitimate  heir  of  his  father ;  secondly,  whether 
the  widow  of  William  Donglas,  who  was  entitled, 
by  the  Scotch  law,  to  elect  between  the  benefits 
given  her  by  her  husband's  will  on  the  one  hand, 
and  one-tiiird  of  his  movables  and  her  terce  of 
his  heritable  estate  on  the  other,  could  call  upon 
the  court  to  ascertain  the  value  of  the  subjects 
between  which  her  election  was  to  be  made. 

The  result  of  the  evidence,  which  was  very 
voluminons,  and  the  general  effect  of  the  argu- 
ments will  be  gathered  from  the  judgment. 

Sir  B.  Palmer,  Q.C.,  Anderson,  Q.C.,  and 
Montague  Ootikton,  for  the  testator's  widow  and 
the  plaintiff  in  the  first  suit,  cited 

Re  CofOeviAU,  2  H.  A:  C.  986 ; 

MoortkouM  T.  L»Ti,  10  H.  of  L.  Cm.  272;   8  L.  T. 
Sep.  N.S.  212; 

Aikman  v.  Aikman,  3  Maaq.  834 ; 

Jfunro  V.  Mtmro,  7  CI.  A  Fin.  842 ; 

Don(Mlv^  v.  JVoeiar*,  2»  Be.  Sesa.  Cas.  2  Ser.  307; 
on  appMl at  9o.  Joe  706; 

ForUif.  Porhtt,  Ki^,  841 ;  23  L.  T.  Bep.  108 ; 

iltiehwoa  v.J)Mim,L.Bep.lOEq.  S89;  23L.T.Bqi. 
N.S.  97; 

BeU  V.  Kenneiv,  L.  Eep.  1  H.  of  L.  So..  307 ; 

rdny  T.  ITtbv,  L.  Bep.  1  H.  of  L.  So.  441 ; 

Bodgton  v.  De  Btamehetne,  32  L.  T.  Bep.  36;  12 
MaoiP.  0.286; 

SomervUX*  v.  fio»Mr«tU«,  6  Ves.  749. 

Greene,  Q.C.  and  Naipier  Higyine  iot  WiUiam 
Charles  Douglas,  the  testator's  eldest  son,  cited 
Whidm-w.Hume,  7  H.  of  L.  Cm.  124 ;  31  L.  T.Bep. 

N.a319; 
Doe  iem.  BirttehUOe  v.  TartUa,  5  B.  A  C.  438 ; 
Pottingerr.  Whightman,  3  Mer.  67 ; 
SeIkmaUt(m'»EtMe,2Ctirt.9B6. 
Xaitt  V.  iMtV  1  Bom  L.  Cm.  of  Law  ot  Soot.  691 ; 
Sir  Bobett  RiiUimon  on  Domioile  S7. 

JothvM  WUJ&ame,  Q.C.  and  Thrum  (of  the 
Csnunon  Law  Bar),  for  the  younger  children  of 
the  testator  oted— 


WhUt  V.  Finlag,  24  So.  Sees.  Cm.  2  Ser.  38 : 

Bowdtn  V.  Leighton,  1  So.  Sesi.  Cm.  1  Ser.  16  ; 
Diekintan,  Q.  C.  and  Jackson,  for  Col.  Douglas, 
the  plaintifE  in  the  second  suit,  and  the  defendant 
in  toe  first,  cited — 

JBttinele  v.  Broihwit,  1  Vee.  Jon.  171 ; 

PuMy  r.  OttbouvrM,  3  P.  Wnu.  815; 

Betni>dt  ▼.  Johmtone,  3  Ves.  198  ; 

Ealilane  v.  Sekford,  L.  Hep.  8  Eq.  631 ;  20  L.  T.  Bep. 

Hbticiiu  v.  katthatet,  8  De  O.  M.  *  G.  13 ;  26  L.  T. 
Bep. 210 ; 

DiUon  T.  Parker,  1  Swan.  SiO ; 

3Vmwo»T.  Aivocaie-QtnereX,  12  CI.  it,  Fin.  1 ; 

Penn  v.  Lord  Ballimore,  1  Ves.  Sen.  144; 

BruAxe  v.  Barry,  2  Ves.  4  B.  127 ; 

StoTjr  ConfL  of  htm. 

WiU.  Exon.,  6th  edition,  1408 ; 

SirB.  Phillimore  on  Domioile  105, 147. 
Sir  B.  Palmer,  Q.  C,  in  reply,  cited— 

Aitomey-Qentral  v.  Bote*,  1  H.  A  C.  31 :  6  L.  T.  Bep. 
N.S.  438; 

Sharps  v.  Crispin,  L.  Bep.  1  P.  &  D.  611 ;  20  L.  T. 
Bep.  N.  &  41  ; 

Attorneti-Oeiieral  r.  CoimUtt  of  WaKUtatt,  3  H.  A  C. 
374;  IIL.T.B^.K.S.454. 

Jadgineni  reserved. 
Jidtt  17th.— The  Vicb-Cuascblloh  :  William 
Douglas,  the  testator  in  these  causes,  died  in  Eng- 
liuid  on  tiio  16th  Feb.  186^,  leaving  a  widow,  Ellen 
Douglas,  and  three  children  by  her,  one  of  whom, 
William  Charles,  was  bom  on  the  18th  June  1862, 
fourteen  months  before  the  marriage  of  his  parents. 
William  Donglas  had,  besides  considerable  move- 
able property,  a  leasehold  house  at  Putney,  in 
England,  and  some  heritable  estate  in  Scotland. 
His  will  in  the  English  form  is  dated  Slst  Dec. 
1868.  By  it  the  testator,  after  revoking  all  wills 
and  testamentary  dispositions  by  him  theretofore 
made,  gave  to  his  widow  his  plate,  furniture,  wine, 
carriages,  and  horses,  and  stable  and  garden  uten- 
sils, aad  his  balance  in  the  hands  of  his  bankers 
Messrs.  Coutts  and  Co. ;  and  he  bequeathed  to  his 
nephew.  Colonel  Douglas,  and  Patrick  Welwter, 
whom  he  appointed  executors,  the  leasehold  house 
at  Putney  in  trust,  to  allow  his  widow  to  reside  in  it, 
and  after  her  death  either  to  retain  it  as  a  residence 
for  hia  children  till  the  youngest  should  attain 
twenty-one,  or  to  sell  it  and  hold  the  proceeds 
on  the  same  trusts  as  a  legacy  of  10,0002  men- 
tioned afterwards,  with  a  proviso  that  it  might 
be  sold,  with  the  widow's  consent,  in  her  lifetime, 
in  which  case  she  was  to  receive  the  income  of  the 
proceeds  during  her  life,  and  the  capntal  afterwards 
was  to  go  as  the  10,0002.  The  testator  further 
directed  his  executors  to  i-etadn  or  provide  out  of 
his  estate  Three  pier  cent.  Stock,  equivalent  to 
72001.  sterling,  and  paj  the  income  to  his  widow 
for  life,  after  which  it  was  also  to  go  as  the 
10,0002.  And  he  bequeathed  to  his  executors 
10,0002.  steriing  in  trust  for  and  to  be  equally 
divided  among  his  children  who  should  attain 
twenty-one,  with  the  provisions  for  advancement, 
maintenance,  and  accumulation,  which  are  usual 
in  similar  cases.  If  no  child  of  the  testator's 
should  attain  twenty-one  the  funds  were  to  fall 
into  residue.  And  tne  testator  declared  that  the 
provision  made  by  his  will  for  his  wife  should  be 
taken  by  her  in  lieu  and  bar,  and  in  full  satis- 
faction of  all  dower  and  thirds,  and  all  rights  and 
interests  at  common  law  or  otherwise  to  which 
she  might  be  entitled  ont  or  in  respect  of^  or 
any  estate  or  estates  which  he  might  cue  seised  of, 
possessed  of,  or  entitled  to,  in  Scotlsnd  or  else- 
where.   And  he  left,  bequeathed,  gave,  graated 
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assigned,  and  disposed  to  Colonel  Douglas,  all  the 
residue  of  his  goods,  gear,  debts,  aud  sums  of 
money,  and  in  general  tne  Tvhole  of  tbe  residue  of 
his  moveable  means,  estate,  and  effects  whatsoever, 
that  might  pertain  or  be  vesting,  or  owing  to  him 
at  the  time  of  his  decease.  But  always  with  and 
under  tbe  burden  of  all  his  just  debts,  death-bed 
and  faneral  charges,  and  legacies  and  gifts  therein- 
before by  him  given ;  and  he  thereby  gave, 
granted,  assigned,  and  disposed  to  and  in  favour 
of  Colonel  Douglas,  his  heirs,  executors,  and 
assigns  all  and  smgnlar  lands  and  heritages,  and 
in  general  the  whole  heritable  and  real  estate  and 
effects  of  what  kind  or  denomination  soever,  and 
wheresoever  situated,  then  belonging  to  him,  or 
that  should  belong  to  him  at  the  time  of  his 
decease.  The  testator  had  on  the  19th  Sept.  1867, 
fifteen  months  before  the  date  of  his  will,  executed 
(with  what  his  advisers  and  he  considered  the 
formalities  required  by  the  law  of  Scotland  for  the 
execution  of  deeds  and  testamentary  documents), 
a  trust  disjjosition  and  settlement  by  which  he 
gave,  granted,  disposed,  and  assigned  to  and  in 
favour  of  Colonel  Douglas,  and  his  heirs  and 
assigpaeos,  an  estate  at  Brigton,  in  Forfarshire 
(worth,  it  seems,  about  400t.  a  year),  the  only 
remaining  portion  of  a  family  estate  of  con- 
siderable importance,  which  had  belonged  to  his 
ancestors.  The  testator  seems  to  have  had  other 
heritage  estate  in  Scotland,  namely,  a  moiety  of  a 
house  and  land  at  Broughty  Fenry,  which  is  not 
noticed  in  the  trust  disposition.  This  latter  pro- 
perty is  said  to  produce  about  451.  a  year.  Two 
suits  are  now  before  the  court,  one  (Douglat  v. 
Bovglas)  by  the  testator's  widow  against  the 
executors  and  the  testator's  three  children;  and 
the  other  (Dotu/lat  v.  Wchtter)  a  cross  suit  by 
Colonel  Douglas,  the  testator's  residuary  legatee, 
who  was  also  one  of  his  executors,  against  the 
other  executor  and  the  widow  and  chilcben  of  the 
testator.  The  plaintiff  in  the  first  suit  asserts 
that  the  testator's  domicile  was  Scotch,  and  that 
she,  as  his  widow,  is  entitled  if  she  chooses  to 
elect  between  the  benefits  given  to  her  by  bis 
will  on  the  one  hand  and  one-third  of  his  moveables 
and  her  terce  in  his  heritable  estate  on  the  other ; 
and  she  claims  or  is  alleged  to  claim  that  the 
Court  of  Chancery  shall  give  her  the  means  of 
making  such  an  election  by  ascertaining  tbe  value 
of  "the  objects  between  which  it  is  to  be  made, 
and  giving  her,  in  so  far  as  it  has  jurisdiction  to 
do  BO,  the  benefit  of  her  election  when  made.  It 
is  perhaps  too  broadly  stated  by  Lord  Thurlow  in 
Buti-iclce  V.  Brodhurel  (»up.),  whose  dictum  has 
been  adopted  by  Mr.  Swanston  in  his  note  to  DiUcni 
V.  Parker  (iiy).),  and  other  text  writers,  that  the 
Court  of  Chancery  will  in  all  cases  entertain  a 
suit  by  a  person^  put  to  election  to  ascertain  the 
ralne  of  the  objects  between  which  election  is 
to  be  made.  No  doubt  there  is  in  almost  all 
cases  jurisdiction  in  equity  to  compel  a  final  elec- 
tion, BO  as  to  quiet  the  title  of  those  interested  in 
the  objects,  of  which  one  is  to  be  chosen :  and  the 
court,  as  a  condition  of  compelling  such  a  final 
election,  secures  to  the  person  compeUed  to  maka 
it  all  the  information  necessary  to  guide  him  in 
doing  BO.  It  is  also  generally,  though  perhaps 
not  unrversally,  true  that  a  person  for  whose  bene- 
fit conditions  will  be  imposed  by  the  court  before 
it  makes  an  order  against  him,  can  entitle  himself 
to  the  benefit  of  the  conditions  by  filing  a  bill 
and  oSering  by  it  to  submit  to  the  order.    But 


if,  for  instance,  the  Brigton  estate  in  tbe  pre- 
sent case  had  been  given  to  a  stranger,  1  do 
not  at  present  feel  satisfied  that  Ellen  Douglas, 
if  entitled  to  elect  between  her  widow's  rights 
and  her  legacy,  could  have  sustained  a  bill 
against  the  executors  and  that  stranger  to  have 
the  value  of  tbe  Brigton  estates  ascertained. 
It  is  not,  however,  necessary  to  consider  this. 
Colonel  Douglas,  who  is  one  of  the  executors  and 
residuary  legatee,  also  claims  the  bulk  of  the  real 
estate,  and  what  he  does  not  take  has  devolved 
on  the  heir,  who,  though  an  unascertained  in&nt, 
is  before  the  court,  and  makes  no  opposition ;  and 
Colonel  Douglas  has  himself  filed  a  cross  bill, 
which,  although  it  seeks  to  establish  an  English 
domicile  in  the  testator,  and  therefore  denies  the 
widow's  right  of  election  altogether,  prays  (not 
conditional^,  but  absolutely)  for  a  general  admi- 
nistration of  the  personalty.  Under  all  these 
circimistances  the  court  has,  I  think,  jurisdiction 
on  tbe  bearing  of  these  two  causes  to  decide  the 
question  of  the  testator's  domicile  at  the  time  of 
his  will  and  of  his  death,  on  which  depends  tbe 
widow's  alleged  right  to  election,  and  also,  if  she 
is  held  to  have  the  right,  to  direct  such  inquiries 
as  may  be  necessary  to  guide  her  in  exercising  it 
and  as  far  as  possible  to  give  effect  to  it.  The 
plaintiff  in  Douglat  v.  Douglat  asks,  however,  some- 
thing beyond  this ;  she  desires  to  have  it  ascer- 
tained on  whom  the  Brigton  estate  devolves,  or 
in  other  words  whether  her  election  is  to  be  made 
against  her  own  son  or  partly  against  him  and 
partly  (and  urincipally)  against  Colonel  Douglas,  a 
stranger  in  olood  to  herself ;  and  further  whether 
the  election  is  to  be  made  against  her  son  bom 
before  the  marriage  or  her  son  bom  after  the 
marriage,  and  she  consequently  asks  a  decision 
not  only  on  the  question  whether  the  trust  dis- 
position in  favour  of  Colonel  Douglas  was  revoked, 
but  also  ou  the  question  whether  her  first-bom 
son  is  legitimate,  which  involves  the  question  of 
the  testator's  domicile  at  the  time  of  tliat  son's 
birth  and  of  the  father's  8ttfa««quenfc  marriage. 
It  seems  to  me  that  she  is  entitled  to  do  so,  for 
supposing  the  Court  of  Chancery  to  recoguLse  and 
give  effect  to  her  right  of  election,  it  will  also 
compensate  as  far  as  possible  the  persons  disap- 
pointed by  its  exercise,  which  of  course  involves 
the  duty  of  ascertaining  such  persons.  Therefore, 
notwithistanding  the  elaborate  argument  addressed 
to  me  on  the  subject,  I  consider  that  the  question 
where  the  testator  was  domiciled  at  the  oirth  of 
his  son  William  Charles,  and  the  question  whether 
the  trust  disposition  of  1867  was  revoked  by  the 
subsequent  vriD,  are  properly  before  the  Court  of 
Chancery  in.  this  suit.  The  question  of  domicile 
is  that  to  which  the  voluminous  evidence  was  prin- 
cipally directed,  and  which  was  princiiially  argued 
at  the  hearing.  It  arises  in  a  double  form,  for 
the  domicile  of  origin  of  William  Douglas,  the 
testator,  depends  on  the  domicile  of  his  father, 
Bobert  Douglas,  at  the  time  of  William's  birth, 
and  it  has  been  argpied  that  Bobert,  though  bis 
domicile  of  origin  was  Scotch,  had  acquired  »t 
that  time  an  English  domicile.  This  contention 
seems  groundless.  Bobert,  the  eldest  son  of  s 
Scotch  laird,  of  ancient  family,  and  considerable 
property,  was  sent  to  Paris,  in  17«9,  when  he  was 
sixteen  years  old,  to  be  educated,  it  would  seem 
for  the  public  service  of  Great  Briton.  On  his 
return,  m  1792,  he  became  a  clerk  in  ibe  H(Hna 
Office,  and  so  continued  till  1802.    On  24th  June. 
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in  that  year,  he  married  Mra.  Webster,  the 
widovr  of  a  gentleman  with  whom  he  had  been 
on  rerj  intimate  terms,  and  who  had  died  the  year 
before.  Mrs.  Webster  had  considerable  means,  and 
Bobert  Douglas  (who  was  then,  it  seems,  in  debt, 
but  did  not  disclose  the  fact  to  hia  wife)  shortly 
after  hia  marriage  resigned  his  clerkship  in  the 
Home  Office,  which  produced  him  3002.  a  year,  and 
lired  with  his  wife,  and  apparently  on  his  wife's 
means,  at  a  succession  of  hu-ed  houses  in  England, 
visiting,  however,  Scotland  in  every  year,  and  keep- 
ing up  his  connexion  with  his  family  there,  ia 
1811  tne  Brigton  estate,  which  Kobert  s  father  had 
in  1804  subjected  to  a  trust  disposition  iu  favour  of 
his  creditoi-3,  was  sold,  and  Bobert  himself  bought 
(principally,  it  seems,  with  money  borrowed  from 
his  wife's  trustees)  the  mansion  and  gi'ounda  of 
Brig^n,  and  some  part  of  the  estate  immediately 
adjoining  them.  Tne  rest  (about  two-thirds  per- 
haps of  the  whole)  was  bought  by  Lord  Strathmore. 
In  Sept.  1814,  Bobert 's  father  died ;  very  shortly 
afterwards  Bobert  refurnished  Brigton  and  made 
it  fit  for  occupation,  and  he  and  his  wife  thence- 
forth resided  |there  till  his  death,  in  1835.  That 
Bobert's  domicile  of  origin  was  Scotch  was  not 
and  could  not  be  denied.  It  is  equally  undeniable 
that  his  domicile  from  1816,  when  he  was  forty- 
three,  to  his  death  was  also  Scotch.  In  order, 
therefore,  to  counteract  the  presumption  that  it 
was  Scotch  throughout,  it  would  be  necessary  to 
show,  first,  that  he  acquired  another  sole  domicile 
by  actual  residence  in  England,  with  the  intention 
of  settling  there,  and,  secondly,  that  after  doing  so 
he  changed  his  mind  and  settled  in  Scotland.  I 
sec  no  reason  to  beUeve  that  he  ever  changed  his 
mind  on  the  subject.  It  seems  to  me  more  than 
proLable  that  when  on  his  fother's  death  he  went 
to  live  in  Scotland,  he  was  only  doing  that  which 
he  had  always  wished  and  intended  to  do  if  cir- 
cumstances should  make  it  feasible.  But  it  is  not 
necessary  for  the  present  purpose  to  determine 
more  than  that  on  the  4th  Aug.  1803,  when  the 
testator  was  bom,  his  &ther  had  not  yet  cast  off 
his  domicile  of  origin.  Now,  considering  that  he 
entered  the  Home  Office  when  he  was  twenty,  and 
continued  in  it  till  he  was  thirty,  and  that  it  is 
difficult  to  extract  from  his  having  resided  in 
London  lodging^,  while  he  discharged  his  duties  as 
clerk  in  that  office,  any  intention  to  settle  finally 
and  for  life  in  England,  the  supposed  change  must 
be  placed  somewhere  between  the  end  of  1802, 
when  he  resigned  his  clerkship,  or  at  the  earliest, 
the  noiddle  of  1802,  when  he  seems  first  to  have 
thoagbtofresigningit,  and  August  1803.  At  this 
latter  time  he  was  the  expectuit  heir  of  a  larse 
Scotch  estate  not  yet  encumuered,  and  which  might 
never  have  been  encumbered  had  his  father  died 
before  1804.  His  family  was  Scotch,  and  settled 
in  Scotland,  and  it  may  be  inferred  that  he  was 
much  attached  to  them.  Up  to  the  time  of  his  mar- 
riage, or  a  time  a  little  before  it,  he  certainly  looked 
on  Brigton  as  his  home.  It  seems  impossible  to 
infer  a  deUberate  intention  of  changing  all  this, 
because  while  in  some  pecuniary  distress,  and  tired 
probably  of  an  occupation  iu  which  he  rose  very 
slowly,  ne  married  an  English  widow  with  a  good 
present  jointure,  while  the  much  larger  means 
which  he  might  then  expect  to  succeed  to,  were  in 
a  state  of  expectancy.  Therefore,  the  testator's 
domicile  of  origin,  though  he  was  probably  bom  in 
England,  seems  to  me  to  have  been  Scotch,  and  the 
question  arises  whether  this    continued  till  his 


death  or  not.  Tho  testator's  personal  history  may 
be  shortly  stated  as  follows: — At  the  death  of  lii& 
father,  which  took  place  ou  the  2ud  Aug.  1835,  he 
was  just  32  years  old;  up  to  that  time  ho  had, 
from  the  age  of  13  or  14,  lived  at  Brigton  with  his 
father  and  mother  without  any  further  interruption 
than  may  have  arisen  from  occasional  visits  or  ex- 
cursions. Some  time  in  the  latter  part  of  the  life 
of  Bobert  Douglas,  the  Brigton  estate  had  been 
materially  dinunished  by  the  sale  of  a  further 
portion  of  it  to  Lord  Strathmore,  at  the  price  of 
18,0002.  and  it  seems  to  have  consisted,  when 
Bobert  died,  of  the  mansion-house  and  grounds, 
and  a  single  farm  called  the  Home  Farm.  Mrs. 
Douglas,  the  testator's  mother,  continued  to  live  at 
Brigton  after  her  husband's  death,  and  the  tes- 
tator Uved  with  her  as  before,  the  mother  paying 
the  principal  or  whole  expense  of  the  indoor  es- 
tablishment, tho  son  living  with  her  and  managing, 
the  farm,  which  was  his  own  property  and  was 
kept  in  hand.  In  1846,  Mrs.  Douglas  bought  a 
house  at  Bronghton  Ferry,  which  is  a  seaside  place 
on  the  Frith  of  Tay,  ten  or  twelve  miles  irom 
Brigton,  and  thenceforth,  till  her  death,  she  oc- 
cupied this  house  (which  was  called  Carbut  House) 
as  ner  principal  residence,  her  son  living  with  her 
and  still  farming  the  land  at  Brigton.  This,  to- 
gether with  yauiting,  seems  to  have  constituted 
his  chief  occupations.  He  occasionally  visited 
England,  but  his  visits  seem  to  have  beien  sene- 
rally  or  always  short  ones.  This  state  of  things 
continued  with  little  or  no  variation  till  September, 
1857,  when  his  mother  died.  Before  this  event, 
the  testator  had  become  acquainted  with  a  family 
of  the  name  of  Bigge,  consisting  of  a  mother  and 
two  daughters.  "Sia.  Bigge,  the  widow  of  a  per- 
fumer, lived  (I  infer)  with  her  two  daughters,  who 
were  milliners,  in  New  Bond-street,  and  in  lodg- 
ings. The  testator,  on  his  mother's  death,  came 
to  England,  where  he  seems  to  have  spent  two  or 
three  months,  returning,  however,  to  Scotland  in 
the  spring  of  1858 ;  about  that  time  Carbut  House, 
the  seaside  residence  of  Mrs.  Douglas,  the  tes- 
tator's mother,  was  sold.  He  was  in  England 
in  November,  1858,  and  appu^ntly  spent  the 
winter  there.  At  the  beg^nnmg  of  the  next  year 
(1859),  Brigton  House  was  papered  and  painted. 
Nothing  else  remarkable  seems  to  have  occurred 
in  that  year,  except  that  the  testator  then,  for  the 
firat  time,  opened  an  account  with  a  London 
banker,  la.  1860,  a  remarkable  change  occurred ; 
in  October  of  that  year  he  let  to  a  tenant  named. 
Guthrie,  the  home  farm  at  Brigton,  which  had  up 
to  that  time  been  in  his  own  hands,  and  about  the 
same  time  he  took  a  house  in  Marlboi-ough-terrace, 
Kiugsland-road,  to  which,  before  tho  end  of  1860, 
he  removed  with  the  plaintifi"  in  the  original  suit, 
then  Miss  Ellen  Bigge,  and  where  they  lived  to- 
gether (it  seems  in  ahnmble  and  obscure  way)  as 
man  and  wife  for  some  months.  In  September 
1861,  ho  again  removed  with  Miss  Bigge  to  Som- 
mer's  Cottage,  at  Brixton,  when  his  style  of  living 
was  more  in  conformity  with  his  means  and  posi- 
tion. Both  in  1860  and  1861  he  had  made  repeated 
visits  to  Brigton,  and  in  the  latter  year  the  draw- 
ing room  there  was  newly  furnished.  In  and 
throughout  1862  the  testator's  English  residence 
was  still  Sommer's  Cottage,  and  there  on  the  18th 
Sept.  1862,  Miss  Bigge  was  confined  of  a  child, 
the  defendant  William  Charies  Douglas.  Very 
soon  after  this  the  testator  was  in  Scotland  (where 
ho  had  been  in  the  earUer  part  of  the  same  year). 
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«nd  executed  a  tmst  disposition  of  his  herititble 
estate  in  foTonr  of  his  nephew  Colonel  William 
Douglas.  In  the  autumn  of  the  same  year  occurs 
the  first  mention  of  an  intention  on  the  testator's 
part  to  let  Brigton — and  this  was  actually  done  in 
the  succeeding  year.  The  mansion  there  was  in 
1863  let  for  two  years  to  a  Mr.  Miller.  The  tes- 
tator, though  he  is  said  to  have  originally  wished 
to  let  it  for  five  years,  declining  eTentually  to  part 
with  it  for  more  than  two  years  certain.  The  tes- 
tator reserved  to  himself  two  rooms  for  the  preser- 
vation of  his  furniture,  but  no  servant  of  his  re- 
mained there,  and  from  this  time  forth  during  the 
remainder  of  his  life  (between  five  and  six  years), 
he  had  no  establishment  in  Scotland.  In  August 
of  the  same  year  he  married  Miss  Rigge  at  Folke- 
stono  in  Kent.  The  learned  counsel  for  Colonel 
Douglas,  who  assert  that  the  testator's  domicile 
at  his  death  was  English,  and  who  argue  that  his 
domicile  of  origin  was  also  English,  do  not  deny 
that  he  must  be  considered  a  domiciled  Scotchman 
from  1816  or  thereabouts,  till  some  time  after  his 
mother's  death  in  1857  :  of  course  it  would  be  on 
them  to  prove  the  change,  whether  his  Scotch 
'domicile  was  a  domicile  of  origin  or  acquired. 
For  many  purposes,  no  doubt,  a  domicile  of 
origin  reanires  more  to  change  it  than  a 
domicile  ot  acquisition.  Independently  of  any 
authority  nothing  is  easier  to  understand  than 
that  a  Scotchman  by  birth  considers  himself  to  be 
a  Scotchman  in  a  much  more  definite  and  solemn 
sense  than  that  in  which  a  Scotchman  who  has 
acquired  an  English  domicile  by  settling  in  Eng- 
land considers  himself  to  be  an  Englshman.  But 
in  this  case  if  the  testator's  Scotch  domicile  had 
been  an  acquired  and  not  an  original  domicile,  it 
was  BO  acquired  as  to  resemble  an  original  domi- 
cile rather  than  an  acquired  one.  For  it  can  hardly 
be  doubted  that  from  the  age  of  twelve  or  thirteen 
at  any  rate,  the  testator  had  no  idea  of  any  homo 
except  a  Scotch  home,  and  thoaght  of  his  father 
as  a  Scotch  laird,  and  nothing  else.  Hence,  I  con- 
ceive that  if  the  testator's  domicile  of  origin  had 
been  English,  the  burthen  on  those  who  contend 
that  ho  changed  his  then  Scotch  domicile  after  his 
mother's  death  would  be  hardly  lighter  than  if  it 
had  been  Scotch,  as  I  hold  it 'to  nave  been.  In 
any  case  the  onus  of  showing  the  change  lies  on 
them.  It  is  univOTsally,  or  all  but  tmiversally, 
true  that  in  order  to  prove  that  the  domicile  of  an 
adult  of  sound  mind  nas  been  changed,  an  inten- 
tion on  his  part  must  be  shown.  The  question  on 
which  opinions  have  differed,  is,  as  to  what  he 
must  be  shown  to  have  intended.  According  to 
one  view  it  is  sufBcient  to  show  that  he  intended 
to  settle  in  a  new  country,  to  establish  his  principal 
or  sole  and  permanent  home  there,  though  the 
legal  consequences  of  his  so  doing  on  his  civfl 
status  may  never  have  entered  his  mind.  Accord- 
ing to  the  other  view  it  is  necessary  to  show  that 
he  intended  to  change  his  civil  status,  to  give  up 
his  position  as  for  purposes  of  civil  status  a  citizen 
of  one  country,  ana  to  assume  a  position  as  for  the 
like  purposes  the  citizen  of  another.  This  stricter 
view  is  supported  by  opinions  of  neat  weight, 
amongst  others,  by  that  of  the  Lord  President  in 
BonaMBon  v.  Maelure  (»»p.)  that  of  the  Lord  Chief 
Baron  Pollock  and  other  judges  in  Atiomey-Ocne- 
-tvl  V.  Couniess  of  Wahlstatt  {sup.),  and  by  some  ex- 
pressions made  use  of  by  the  late  Lords  Cranworth 
and  Kingsdown  in  Moorkorite  v.  Lord  (gup.),  and  it 
would  be  an  extremely  convenient  one,  since,  if  for 


the  pnrpose  of  showing  that  a  man  had  changed 
his  domicile,  it  were  necessary  to  show  that  the 
notion  of  a  change  of  his  civil  status  had  occurred 
to  his  mind  and  been  accepted  by  his  will  the 
attempt  would  in  most  cases  fhil.  Few  men  think 
of  or  wish  for  a  change  of  civil  domicile  as  such, 
except  perhaps  in  certain  eases  where  a  man  desir- 
ing to  change  his  political  domicile  contemplates 
the  change  of  civil  domicile  as  involved  in  it,  and 
occasionally  where  the  object  of  tiie  change  is  to 
escape  into  a  freer  condition  of  marriage  law;  for 
cases  like  HahUme  v.  Eckford.  {nip.),  where  the 
change  of  civil  status  can  be  shown  to  have  been 
recognised  and  accepted  by  a  person  who  had  no 
special  reason  to  desire  it,  and  probably  did  not 
desire  it,  are  very  rare  indeed.  iTie  stricter  rule 
would,  therefore,  in  the  great  majority  of  cases, 
leave  the  domicile  to  be  governed  by  origin  whicli 
it  seems  to  me  would  in  every  respect  be  a  con- 
venient view.  In  this  case  if  I  considered  the 
stricter  mle  as  law,  I  should  have  no  difficulty 
whatever  in  holding  that  the  testator  never  changed 
his  domicile.  I  feel  sure  that  the  idea  of  changing 
his  civil  status  from  that  of  a  Scotchman  under 
Scotch  law  to  that  of  an  Englishman  under  Bng* 
lish  law  never  occurred  to  him,  and  that  if  it  had 
occurred  to  him  he  would  have  repudiated  it. 
Probably  the  question  as  to  his  eldest  son's  legiti- 
macy would  or  itself  have  been  conclusive  on  this 
point.  Bnt  I  cannot  satisfy  myself  that  the  stricter 
rule,  as  I  have  called  it,  can  "be  considered  as  th« 
law  of  England.  It  never  was,  I  believe,  the  law 
of  any  other  country  except,  perhaps,  Scotland,  or 
recognised  as  law  by  anv  of  the  text  writers  of 
European  authority  who  have  dealt  with  questions 
of  domicile,  and  it  is  difficult  to  believe  that  tho  law 
of  England  has  drifted  so  far  from  the  general  prin- 
ciples on'which  it  professes  to  be  founded,  and  which 
it  always  professes  to  follow.  It  seems  to  me  as  it  did 
to  Vice-chancellor  James  in  Haldane  v.  Eckford 
(mp.),  that  the  intention  required  for  a  change  of 
domicile  (as  disthiguished  from  the  action  em- 
bodying it)  is  an  intention  to  settle  in  a  new 
country  as  a  permanent  home,  and  that  if  this 
intentum  exists  and  is  sufficiently  carried  into 
effect  certain  legal  consequences  follow  from 
it,  whether  such  consequences  were  intended  or 
not,  and,  perhaps,  even  though  the  person  in 
question  may  have  intended  the  exact  contrary. 
The  case  of  a  person  wishing  to  settle  permanently 
in  a  country  different  from  that  of  his  domicile,  but 
to  retain  as  regards  te.stamentary  and  matrimonial 
matters,  and  as  regards  civil  status  generally,  the 
law  of  the  country  that  he  leaves,  may  have  rarely 
arisen,  and  is,  perhaps,  not  likely  to  arise.  The 
determination,  ought,  I  think,  to  be  that  the  in- 
tention was  sufficient  to  warrant  a  conclusion  in 
fevour  of  a  change  of  domicile.  It  may,  perhaps,  be 
added  that  to  prove  such  an  intention  as  is  neces- 
.sary  to  establish  a  change  of  domicile,  and  in  the 
absence  of  evidence  that  the  intention  actuaUy 
existed  (which  can  be  shown  by  express  declara- 
tion, and  in  no  other  way),  the  evidence  must  lead 
to  the  inference  that  if  the  question  had  been  for- 
mally submitted  to  the  person  whose  domicile  is 
in  question  he  would  have  expressed  his  wish  in 
fevour  of  a  change.  Possibly,  where  the  tKTtiial 
residence  in  the  acquired  domicile  has  been  very 
long,  an  unconscious  change  of  mind  may  be  in- 
ferred, though  it  may  be  doubtftd  whether  it 
would  have  been  declared  or  admitted  if  the  qaes' 
tion  had  been  actually  raised.    Such  naoonsdons 
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changes  of  opinion  on  the  most  impoi-tant  subjects 
b»ppon  not  unfreqaently  in  such  a  space  of  time  as 
the  thirt j-two  years  of  residence  in  England  which 
occurred  in  Udiiy  ▼.  Udny  (tup.),  but  m  oases  not 
involving  a  very  long  time  I  apprehend  that  in 
order  to  establish  a  change  of  domicile  it  must 
be  shown  that  the  intention  required  (I  hare 
already  stated  what  I  consider  that  intention 
to  be)  actually  exsted  in  the  mind  or  was  made 
reasonably  certain  that  it  would  have  been  formed 
or  expressed  if  the  question  had  arisen  in  a  form 
requiring  a  deUberate  or  solemn  determination. 
What,  Uierefore,  has  to  be  here  considered  is 
whether  the  testator,  William  Douglas,  ever  actu- 
ally declared  a  final  and  deliberate  intention  of 
settling  in  England,  or  whether  his  conduct  and 
declarations  lead  to  the  belief  that  he  would  have 
declared  such  an  intention  if  the  necessity  of 
malring  his  selection  between  the  countries  had 
aiiaeo.  Any  suggestion  as  to  unconncious  change 
in  a  long  space  of  time  can  hardly  apply  to  this 
case.  For  it  seems  impossible  to  date  his  sup- 
posed intention  of  change  of  domicile  before  his 
marriage  and  the  first  letting  of  Brigton  House, 
both  of  which  events  occurred  in  the  latter  half  of 
1863,  and,  ^erefore,  less  than  six  years  before  bis 
death.  In  these  six  years  his  connection  with 
Scotland  was,  no  doubt,  loosened.  Throughout 
1864  he  resided  in  England,  and  in  Jtme  of  that  voar 
he  gave  up  his  pew  in  the  Episcopal  chapel,  which 
be  had  attended  while  living  in  Scotland.  In  Jan- 
nary  1866,  his  second  child  was  bom.  In  the 
same  year  he  agreed  to  grant  an  additional  term 
of  three  years  to  the  tenant  of  Brigton  House  (in 
which  he  still  reserved  rooms),  and  thought  of 
bluing,  but  did  not  buy  a  freehold  estate  at  Har- 
row. In  December  of  the  same  year  he  bought 
the  long  leasehold  house  at  Putney,  which  he 
afterwards  bequeathed  to  his  widow.  This  I  con- 
sider he  bought  for  the  express  purpose  of  making 
it  a  jointure  house,  and  without  emy  intention  of 
ever  Uving  in  it  himself.  The  year  1865  was  re- 
markable, also,  as  the  last  year  in  which  he  visited 
Scotland.  In  1866  his  third  child  was  bom,  and  he 
removed  to  a  house  in  Streatbam,  which  in  the  next 
year,  1867,  he  took  for  a  term — a  little  over  fire 
jMrs.  In  the  loiter  year,  1867,  he  meditated,  but 
did  not  complete,  another  purchase  of  freehold 
laud  in  England,  and  closea  the  banking  account 
which  he  had  up  to  that  time  kept  at  the  Boyal 
Bank  of  Scotland.  In  the  same  year  certain 
orotunstauces  occurred  which  were  much  relied 
m  by  the  plaintiff  in  the  cross  suit,  but  which 
when  duly  considered  seem  of  no  weight.  The 
testator  was  an  habitual  maker  of  wills,  and 
in  1867  he  made  one,  the  seventh  or  eighth,  I 
think,  of  which  there  are  traces.  While  makins 
this,  which  was  iA  the  English  form,  a  well  founded 
doubt  occurred  to  him  whether  it  would  pass  his 
real  estate  in  Scotluxd,  and  being  advised  that  it 
wotdd  not  do  so,  he  on  the  19th  Sept.  1867,  exe- 
onted  the  trust  disporation  of  Brigton.  under  which 
Colonel  Douglas  uaims.  This  circumstance  was 
relied  on  in  argument  as  bringing  the  case  within 
Baldane  t.  E^ford  (tup.),  where  a  testator's  re- 
cognition of  hunsclf  as  being  under  the  law  of 
Jereey  for  oertun  testamentary  purposes  was  hdd 
tantamount  to  a  declaration  that  he  had  intended 
to  acquire  and  considered  himself  to  have  acquired 
a  Jeraey  civil  domicile.  But  the  aigument  en- 
tir^  &&i.  A  domiciled  Scotchman  can,  according 
to  BoaUHa.  law,  and  independently  of  the  Act  24  S 


25  Vict.,  c.  114,  yrbich  had  in  1867  been  some  years 
in  force,  make  a  valid  will  as  to  movables,  if  be 
does  so  according  to  the  forms  of  the  country  in 
which  he  is  resident,  and  if  this  be  kept  in  mind 
the  inference  that  the  testator  considered  himself 
a  domiciled  Euglishman  because  he  considered  it 
clear  that  his  movable  property  would  pass  by  an 
EugUsh  will,  appears  to  fail  altogether.  To  revert 
to  the  narrative  of  the  testator's  life.  He  seems  in 
1868  to  have  relaxed  still  further  his  hold  on  Brig- 
ton by  giving  up  part  of  t^e  rooms  he  had  re- 
served for  himself  in  the  house,  and  transporting 
to  England  or  selling  some  of  has  f  omiturc  which 
remained  there,  and  in  June  of  that  year  he  agreed 
to  grant  to  the  tenant  a  further  term  of  three 
years  from  Whitsuntide  1869.  On  the  16th  Feb. 
1869,  he  died.  I  have  mentioned,  I  believe, 
the  principal  drcnmstances  which  are  reUed 
on  as  evidence  that  the  testator  in  or  after 
1863  changed  his  domicile  from  a  Scotch  one 
to  on  English  one.  There  is  no  Edlegation  of 
aziy  declared  intention  on  his  part  to  settle  finally 
out  of  Scotland.  If  anything,  the  evidence  of 
declarations  (though  in  no  way  conclusive)  seems 
to  me  the  other  way.  The  change  must  be  estab- 
lished, if  at  all,  as  an  inference  from  facts  and 
without  the  imp>ortant  element  of  any  such  lapse  of 
time  as  can  for  the  present  purpose  be  considered 
a  Ions  one.  It  seems  to  me  that  when  care- 
fully looked  at,  the  facts  do  not  Wiurant  the 
inference  which,  on  behalf  of  Colonel  Douglas, 
it  is  sought  to  draw  from  thorn.  The  circum- 
stance of  the  alleged  domicile  been  the  residence 
of  the  testator's  wife  and  children,  has  been  much 
relied  on  in  Forbes  v.  Forbes  (mp.)  and  other 
cases,  though  the  supposed  rule  that  a  man  will 
be  considered  as  domiciled  where  his  wife  and  chil- 
dren permanently  reside,  which  is  found  in  the 
marginal  note  in  AUehison  v.  Dixon  (*up.),  seems 
not  to  be  supported  by  the  judgment  in  that  case, 
or  by  Forbes  v.  Fwbes  (sup.),  and  it  is  hardly  to  be 
reconciled  either  with  the  general  tenor  of  the 
authorities  or  with  the  principle.  It  may  not  be 
immaterial  to  remark  that  the  relation  between 
the  testator  in  this  case  and  his  wife  and  children, 
was  not  quite  the  normal  one.  so  that  the  general 
rule,  if  It  existed,  may  not  apply  to  it  quite  as 
strongly  as  to  many  cases.  He  certainly  had  somo 
hesitation  in  introducing  his  wife  to  his  family 
in  Scotland  as  his  wife,  and  there  is  evidence  that 
he  never  considered  either  of  his  sons,  though  the 
younger  was  undoubtedly  legitimate,  as  lus  heir 
in  the  sense  of  being  tne  person  to  succeed  to 
the  Brigton  estates,  and  be  the  Scotch  head  of  his 
own  branch  of  this  ancient  family.  The  fair  in- 
fei«nce  from  the  facts  seems  to  me  to  be  that, 
though  the  testator  intended  his  wife  to  live  in 
England  after  his  death  (which  considering  the 
disposition  of  his  Scotch  property  was  the  natural 
arrangement,  at  least  up  to  the  date  of  his  last 
will),  he  had  never  defimtely  abandoned  the  idea 
of  returning  to  Brigton  himself,  and  believed  that 
after  a  certain  time,  and  possibly  a  tentative  visit 
or  two,  he  might  do  so  with  ^rs.  Douglas  and 
his  children,  so  that  be  never  contemplated 
England  as  the  site  of  his  ultimate  matrimonial 
home,  if  his  life  and  his  wife's  were  prolonged. 
That  be  was  a  man  accustomed  to  change  his  mind 
appears  from  his  numerous  wills,  and,  indeed, 
from  his  whole  history.  It  is  dear  that  he  did  not 
consider  any  of  the  places  which  he  successively 
occupied  in  £nglana  as  hia  settled  and  ultimate 
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home.  Though  all  the  places  which  he  took  ac- 
tive steps  to  bny  were  in  England,  there  seems 
no  reason  to  donbt  (and  some  reason  for  believ- 
ing) that  even  if  he  hod  finally  abandoned  Brigton 
he  would  have  availed  himself  of  any  very  fa- 
vourable opportunity  that  offered  itself  of  buying 
a  place  for  residence  in  some  other  part  of  Scot- 
land. That  he  wished  to  make  in  some  place, 
which  he  never  discovered,  a  home  more  perma- 
nent than  he  possessed  (after  Brigton  ceased  for 
a  time  to  be  his  home)  seems  clear.  That  he  tried 
in  vain  to  find  it  in  England  seems  also  clear,  but 
it  is  not  clear  that  ho  made  up  his  mind  to  find  it 
there  and  only  there.  The  true  conclusion  from 
the  facts  seems  to  me  to  be  that  the  testator  re- 
mained from  1863  to  his  death  in  a  state  of  mind 
which  might  have  resulted  in  his  determining  to 
settle  in  England  permanently,  but  which  never 
did  so  result;  that  if  he  had  lived  a  few  years 
longer,  and  had  found  by  experiment  that  Mrs. 
Douglas  and  his  children  would  be  welcomed  or 
tolerated  in  society  in  Brieton,  he  would  have 
transferred  himself  there ;  that  if  this  proved  im- 
practicable he  would  have  sought  another  home  in 
England  or  Scotland,  as  might  happen  to  be  con- 
venient ;  and  that,  in  fact,  ho  remained  to  the  end 
of  his  life  undecided  on  the  point  which  is  now  in 
question.  If  so,  the  onus,  which  lies  on  those  who 
assert  a  change  of  domicile,  has  not  been  discharged; 
and,  without  denying  that  the  case  is  a  peculiar  and 
difiicnlt  one,  I  think,  after  anxiously  weighing 
all  the  evidence  (of  which,  of  course,  I  have  noticw 
part  only),  that  the  domicile  of  William  Douglas, 
the  testator,  was  Scotch  from  his  birth  to  his 
death.  If  this  be  the  true  conclusion,  the  widow 
had  originally  a  right  to  elect  between  her  rights 
as  a  Scotch  widow  and  her  rights  under  the  will. 
That  she  made  no  binding  election  before  filing 
the  bill  seems  to  me  to  be  clear,  having  regard  to 
the  principle  on  which  the  court  deals  witn  such 
elections;  and  I  think  that  the  bill,  which  was 
obviously  not  intended  as  an  election,  cannot  be 
treated  as  amounting  to  one. 

The  decree  was  accordingly  made  in  both  suits, 
and  was  substantially  in  accordance  with  the 
minntes  prepared  on  behalf  of  the  plaintiff  in  the 
first  suit;  but  the  Vice-Chancellor  directed  that 
the  declaration  as  to  the  testator's  domicile  should 
precede  the  order  directing  the  accounts  and 
inquiries. 

Solicitors,  Burgoyne,  Milnes,  Burgoyne  and 
Thmpp ;  W.  M.  Wehdter. 
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Incnmhent'g  right  to  httrwlfeet — New  parish — Con- 
trihudon  of  inluibitante  to  burial  ground — ^20  * 
21  Vict.  e.  81,  ».  5. 

J»  1852,  an  order  of  eouncU  under  59  Geo.  3,  c. 
134,  «.  16,  atUhoriaed  servieet  and  offices  to  he 
performed  in  a  new  church,  aatigned  a  district 
to  it  out  of  the  parish  in  which  it  stood,  and 
granted  the  incumbent  the  feet.  The  district 
formed  part  of  a  borough  which  separately  main- 


tained its  own  poor.    There  was  no  burial  ground 
in  the  assigned  district,  and  the  persons  dying  in 
the  district  coniimied  to  he  buried  as  before  in  the 
churchyard  of  the  parish.     No  separate  burial 
hoard  has  ever  been  appointed  by,  or  ground  pro- 
vided for  the  district.   The  plaitUiffwas  appointed 
incumbent  of  this  church  in  1854. 
The    burial   ground    of   the    defendants  for    the 
whole  borough  was  consecrated  in  1856,  the  dit- 
triet  of  the  said  new  church  having  contributed 
to  the  rates  for  providing  it.    The  rectory  of  the 
parish  became  vacant  and  a  neio  rector  was  ap- 
pointed in  1864. 
Held,  in  an  action  for  the  fees  paid  to  defendants 
for  the  burials,  since  the  last  avoidance  of  (he 
rectory,  of  persons  who  had  lived  in  the  plaintiff's 
district,  that  the  plaintiff  was  entitled  to  recover. 
This  was  an  action  which  had  been  brought  by  the 
plaintiff  against  the  defendants  for  the  recovery  of 
fees  claimed  to  be  payable  by  the  defend.ints  to  the 
plaintiff  for  burials  in  the  burial  ground  provided 
by  the  defendants  for  the  borough  and  township 
of  Wigan,  under  the   provisions  of  the  statutes 
relating  to  the  burial  of  the  dead,  between  the  11th 
Sept.  1869  and  the  23rd  March  1870. 

The  plaintiff  declared  for  money  received  by 
the  defendants  for  the  nse  of  the  plaintiff:  and 
to  this  declaration  the  defendants  pleaded  that 
they  never  were  indebted  aa  alleged :  whereupon 
issue  was  joined,  and  the  following  case  was 
stated  for  the  opinion  of  this  court  by  the  con- 
sent of  the  parties,  and  by  the  oi-der  of  Mellor,  J., 
dated  the  llth  July  1860. 

The  rectory  and  ancient  parish  of  Wigan  com- 
prises the  borough  and  township  of  Wigan,  and 
several  outlying  townships,  and  until  a  burial 
ground  was  provided  for  the  said  borough  and 
township,  under  the  statutes  relating  to  the  boiml 
of  the  dead  as  after  mentioned,  the  remains  of  the 
inhabitants  of  the  said  borough  and  township, 
and  of  snch  of  the  ontlving  townships  as  had 
not  burial  grounds  attached  to  their  respective 
churches,  were  interred  in  the  churchyard  of  the 
ancient  parish  churoh,  and  on  all  snch  interments 
within  the  churchyard  of  the  said  ancient  parish, 
a  burial  fee  was  payable  by  the  custom  of  tbe  said 
parish ;  and  the  rector  of  the  said  ancient  parish 
was  alone  authorised  and  entitled  to  perform  the 
rite  of  burial,  and  to  receive  the  fees  as  aforesaid 
in  respect  thereof. 

In  the  year  1851,  the  Church  of  St.  Thomas 
was  built  and  consecrated  in  the  said  borough  and 
township  of  Wigan  as  a  chapel  of  ease  undiar  the 
provisions  of  the  statutes  43  Greo.  3,  o.  108; 
58  Geo.  3,  c.  45 ;  and  59  Geo.  3,  c.  134.  A  copy  of 
the  sentence  of  consecration  bearing  date  the  1st 
Oct.  1851  is  intended,  if  necessary,  to  form  part  of 
this  case. 

The  plaintiff  was  appointed  incumbent  of  the 
said  church  of  St.  Thomas  on  the  25th  March 
1854. 

By  an  order  of  Her  Majesty  in  Council  made  on 
the  llth  Feb.  1852,  upon  the  recommendation  of 
the  Commissioners  for  Building  new  Churches, 
under  the  16th  section  of  the  said  statnte 
69  Geo.  3,  c.  134,  and  under  and  by  virtue  of  any 
other  power  or  authorit;^  in  that  behalf,  vested  in 
Her  Majesty  and  the  said  commissioners,  a  par- 
ticular district  was  duly  assig^^  to  the  said 
church  of  St.  Thomas,  and  the  said  order  in 
council  authorised  banns  of  matrimony  to  be  pub- 
lished, and  marriages,  baptisms,  chorchings,  and 
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burials  to  be  solemuised  and  performed  in  the  said 
church  of  St.  Thomas,  and  directed  that  the  fees  to 
arise  therefrom  should  be  paid  and  belong  to  the 
incumbent  of  such  church  for  the  time  being.  A 
description  of  the  bounds  of  the  said  district  so 
assigned  was  also  then  duly  enrolled  iu  tha  High 
Court  of  Chancery,  and  registered  in  the  office  of 
the  registry  of  the  diocese,  as  required  by  the 
statutes  in  that  behalf,  and  a  copy  of  the  said 
order  and  of  the  said  description  of  the  boundaries 
so  assigned  as  aforesaid  was  inserted  in  the  London 
Gazelle,  on  the  24th  Feb.  1852.  A  copy  of  this 
order  in  council  is  to  bo  taken,  if  necessai'y,  as 
part  of  this  case. 

The  plaintiff  contends  that  from  and  after  the 
passing  of  the  New  Parishes  Act,  1856  (19  &  20 
Vict.  c.  104),  8. 14,  the  said  district  so  assigned  as 
aforesaid  to  the  said  church  of  St.  Thomas,  became 
a  separate  and  distinct  parish  for  ecclesiastical 
purposes,  such  as  is  contemplated  in  the  15th  sec- 
tion  of  the  New  Parishes  Act  1843  (6  &  7  Vict. 
c.  37),  bnt  as  this  is  not  admitted  bv  the  defendant, 
the  parties  have  agreed  to  call  St.  Thomas  through- 
out the  remainder  of  this  case  a  "  district,"  with- 
out prejudice  to  the  question  which  is  hereby  sub- 
mitted to  the  decision  of  the  court. 

There  has  never  been  any  burying  ground  be- 
longing to  the  said  district  of  St.  Thomas,  nor  has 
any  vestry  or  meeting  iu  the  nature  of  a  vestry  of 
the  said  district  appointed  any  burial  board  or 
provided  a  burial  ground  as  aforesaid,  but  the  re- 
mains of  the  parishioners  and  inhabitants  thereof 
continued  to  be  interred  in  the  burial  ground  of  the 
ancient  parish  church,  until  a  burial  ground  was 
provided  bv  the  defendants  for  the  borough  and 
township  01  Wigan,  under  the  statutes  relating  to 
the  burial  of  the  dead  as  after  mentioned. 

The  said  district  of  St.  Thomas  does  not  sepa- 
rately maintain  its  own  poor,  but  lies  wholly 
withui  the  borongh  and  township  of  Wigan,  which 
has  separate  overseers  of  the  poor,  and  separately 
maintains  its  own  poor. 

In  the  year  18^4,  under  the  provisions  of  the 
various  statutes  relating  to  the  burial  of  the  dead, 
s  burial  board  for  the  borough  and  township  of 
Wigan  was  duly  established,  and  the  said  board 
afterwards  duly  provided  under  the  said  statutes 
a  burial  ground  for  the  said  borough  and  town- 
ship. 

Ill  the  year  1856,  the  churchyard  of  the  ancient 
parish  church  of  Wigan  was  closed  by  the  order 
of  one  of  Her  Majesty's  Secretaries  of  State.  The 
burial  ground  so  provided  by  the  burial  board, 
was,  with  a  chapel  erected  thereon,  on  or  about  the 
13th  Aug.  1856,  dulv  consecrated;  from  which 
time  it  became  the  onrial  ground  for  the  said 
borough  and  township  of  Wigan,  within  the  mean- 
ing, and  according  to  the  provisions  of  the  said 
last  mentioned  statutes. 

The  said  district  of  St.  Thomas  contributed  to 
the  rates,  out  of  which  the  said  last  mentioned 
burial  ground  was  provided.  At  the  time  when 
the  said  last  mentioned  burial  ground  was  so  pro- 
vided and  consecrated  as  aforesaid,  the  Bev.  Henry 
John  Gunning  was  rector  of  the  ancientparish  of 
Wigan,  but  on  his  resignation  the  Hon.  and 
Rev.  George  Thomas  Orlando  Bridgeman  was  on 
the  22nd  Oct.  1864,  instituted  and  inducted  to 
the  rectory  of  Wigan,  and  has  since  continued  to 
be  rector  of  the  said  parish. 

The  plaintiff,  as  incumbent  of  the  district  of  St. 
Thomas,  has  since  the  avoidance  of  the  rectory  of 


Wigan  next  after  th:>  passing  of  the  New  Parishes 
Act  1856,  claimed  under  the  statute  20  &  21  Vict, 
c.  81,  s.  5,  to  be  entitled  to  perform,  and  ha» 
offered  to  perform,  the  religious  service  in  the 
burials  in  -the  burial  ground  so  provided  by  the 
said  burial  board,  of  the  remains  of  the  parishioners 
or  inhabitants  of  the  said  district  of  St.  Thomap, 
and  also  to  be  entitled  to  receive  the  same  fees  in 
respect  of  such  burials,  ea  if  the  said  burial  g^uod 
were  esclusivejv  the  burial  ground  of  the  said 
district  of  St.  Thomas. 

From  the  24th  Feb.  1868.  until  the  10th  Sept. 
186'J,  the  defendants  allowed  the  plaintiff  to  per- 
form the  religious  service  in  the  chapel,  in  the  de- 
fendants'said  burial  ground,  of  the  remains  of  the 
parishioners  and  inhabitants  of  the  said  district  of 
St.  Thomas,  and  paid  to  him  the  fees  arising  from 
the  said  burials,  but  since  the  last-mentioned  date 
the  defendants,  in  consequence  of  a  claim  to  the 
same  fees  being  made  by  the  rector  of  Wigan» 
have  refused  to  allow  the  plaintiff  to  perform  any 
such  religious  service  in  tne  defendants'  said  burial 
grounds,  and  have  retained  the  fees  arising  from 
tne  burial  of  the  remains  of  parishioners  and  in- 
habitants of  the  said  district  of  St.  Thomas,  until 
it  shall  be  determined  by  the  court  whether  the 
plaintiff  or  the  rector  of  Wigan  is  entitled  to  re* 
ceive  them. 

The  court  upon  the  above  statement  is  authorised 
to  amend  the  pleadings  if  necessary  for  determine 
iug  the  questions  at  issue  between  the  parties,  and 
to  draw  any  inferences  of  fact  which  maybe  neces- 
sary to  the  decision  of  the  case  in  the  same  manner,, 
and  as  fully  as  any  jury  might  determine  the 
same. 

The  questions  for  the  opinion  of  the  court  are 
whether  the  plaintiff  is  entitled  to  perform  the 
service  in  the  burial  of  the  dead  in  the  dofendanta' 
burial  ground,  and  to  receive  the  fees  above 
claimedljy  him. 

If  the  court  shall  be  of  opinion  that  the  plaintiff 
is  entitled  to  perform  such  servicer  in  the  burial,  in 
the  said  burial  ground  provided  by  the  dcfendanta 
of  the  remains  of  parishioners  or  inhabitants  of 
the  said  district  of  St.  Thomas,  and  to  receive  fees 
in  respect  thereof,  then  the  judgment  in  this  case 
shall  be  entered  for  the  plaintm  for  the  sum  o£ 
7lUs.6d.    ■' 

If  the  court  shall  be  of  opinion  that  the  plaintiff 
is  not  entitled  to  perform  such  services,  and  to 
receive  such  fees  as  above  claimed  by  him,  then 
judgment  shall  be  entered  for  the  defendants. 

Tne  costs  of  the  cause,  taxed  on  the  higher  scale, 
to  abide  the  event. 

Manisfij,  Q.C,  (with  him  Forbes)  argued  for  the 
plaintiff. — ^The  question  of  plaintiff's  right  to  these 
fees  depends  upon  the  5th  section  of  the  Act  to 
amend  the  Burial  Act  1857  (20  &  21  Vict.  c.  81) ; 
"  The  vestry  or  meeting  in  the  nature  of  a  vestry, 
of  any  parish,  new  parish,  township,  or  other 
district  not  separately  maintaining  its  own  poor, 
and  which  has  nad  no  separate  banal  ground,  may 
appoint  a  burial  board ;  and  sucn  vestry  or 
meeting,  and  the  burial  board  appointed  by  it, 
shall  exercise  and  have  all  the  powers  which  they 
might  have  exercised  and  had  under  the  said  Acts, 
and  this  Act,  if  such  parish,  new  parish,  township, 
or  district  had  had  a  separate  banal  ground  before 
the  passing  of  the  said  Act  of  the  18th  and 
19th  years  of  Her  Majesty:  provided  always, 
that  all  the  powers  of  any  other  vestry  or  meet- 
ing and  burial  board,  if  any,  shall  then  cease  and 
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determine,  so  far  as  relates  to  such  parish,  new 
parish,  township,  or  district  as  aforesaid;  and 
until  a  burial  ground  shall  be  so  provided  as  afore- 
said, and  consecrated  for  any  new  parish  or  district 
created  or  to  be  created  pursuant  to  the  provisions 
of  fi  &  7  Vict.  c.  37,  7  &  8  Vict.  c.  94,  and  19  &  20 
Vict.  c.  104,  or  any  or  either  of  them,  and  to  which 
the  said  Acts  or  any  or  either  of  them  may  apply, 
the  incumbent  of  such  new  parish  or  district  (if 
any  burial  ground  has  been  or  shall  be  provided 
under  the  herein  recited  Acts  for  the  bunal  of  the 
dead,  or  any  or  either  of  them,  for  any  parish  or 
parishes  out  of  rates  to  which  such  new  parish  or 
'di8trict,or  any  part  thereof,  shall  have  contributed, 
or  contribute,  or  be  liable)  shall,  with  respect  to 
the  burial  in  such  last-mentioned  burial  ground  of 
the  remains  of  the  parishioners  or  inhabitants  of 
such  new  parish  or  district,  or  of  such  part  thereof 
as  shall  have  contributed  or  contribute  as  aforesaid, 
as  the  case  may  be,  perform  the  same  duties  and 
have  the  same  rights,  privileges,  and  authorities, 
and  be  entitled  to  the  same  fees,  and  also  the  clerk 
and  sexton  of  such  new  parish  or  district  shall, 
when  necessary,  respectively  perform  the  same 
duties,  and  be  entitled  to  the  same  fees,  in  respect 
of  such  burials,  as  if  the  said  burial  ground  were 
exclusively  the  burial  ground  of  such  new  parish 
or  district,  subject,  nevertheless,  to  all  provisions  to 
which  the  incumbents,  clerks,  and  sextons  of  origi- 
nal parishes  are  respectively  subject  in  and  by  the 
said  Burial  Acts,  or  any  or  either  of  them,  provided 
also  that  nothing  herem  contained  shall  affect  the 
rights  or  privileges  of  any  existing  incumbent, 
clerk,  or  sexton,  without  the  consent  of  such 
incumbent',  clerk,  or  sexton  respectively."  The 
effect  of  the  involved  language  of  this  section,  so 
far  as  it  affects  the  present  case,  is,  that  the  vestry 
of  any  new  parish  not  separately  maintaining  its 
Own  poor,  and  having  no  separate  burial  ground, 
may  appoint  a  bunal  board ;  upon  which  such 
vestry  and  burial  board  shall  have  the  powers  con- 
feiTcd  upon  other  burial  boards  by  18  &  19  Vict. 
c.  128,  provided  that  the  powers  oi  other  vestries 
and  boards  shall  then  determine,  so  far  as  they  relate 
to  the  said  new  parish  ;  and  until  a  burial  ground 
shall  be  so  provided  for  any  new  ^rish  which  has 
been  created  pursuant  to  19  &  20  v  iot.  c.  104,  and 
tq  which  the  said  Act  may  apply,  the  incumbent 
of  such  new  parish  (if  such  new  parish  has  contri- 
buted to  rates  by  which  a  burial  ground  has  been 
provided)  shall  perform  the  same  duties  and  be 
entitled  to  the  same  fees  with  respect  to  the  burial 
of  his  parishioners  in  the  burial  ground  to  which 
his  new  parish  has  contributed,  as  if  the  said  burial 
ground  were  exclusively  the  burial  ground  of  the 
said  new  parish.  The  case  finds  that  this  district 
has  contributed  to  the  rates  of  the  burial  ground, 
and  it  remains  only  to  show  that  this  district 
is  a  new  parish,  which  has  been  created  pur- 
suant to  19  &  20  Vict.  c.  104,  and  to  which  the 
said  Act  may  apply.  This  is  commonly  called  Lord 
Blandford's  Act,  and  by  sect.  14  it  is  enacted  that 
"  Wheresoever  or  as  soon  as  banns  of  matrimony 
and  the  solemnization  of  marriages,  churchings, 
and  baptisms  according  to  the  laws  and  canons  in 
force  in  this  realm  are  authorised  to  be  published 
and  performed  in  any  consecrated  church  or 
chapel  to  which  a  district  shall  belong,  such  dis- 
trict not  being  at  the  time  of  the  passing  of  this 
Act  a  separate  and  distinct  parish  for  ecclesiastical 
purposes,  and  the  incumbent  of  which  is  by  such 
authority  entitled  for  his  own  benefit  to  the  entire 


fees  arising  from  the  performance  of  such  oSBces 
without  any  reservation  thereout,  such  district  or 
place  shall  become  and  be  a  separate  and  distinct 
parish  for  ecclesiastical  purposes,  such  as  is  con- 
templated in  the  16th  section  of  the  first  recited 
Act  (viz.,  6  A  7  Vict.  c.  37),  and  the  church  or 
chapel  of  such  district  shall  be  the  church  of  such 
parish,  and  all  and  singular  the  provisions  of  the 
said  firstly  and  secondly  recited  Acts  (the  second 
is  7  &  8  Vict.  c.  94)  as  amended  by  this  Act 
relative  to  new  parishes,  upon  their  becoming 
such,  and  to  the  matters  and  things  consequent 
thereon,  shall  extend  and  apply  to  the  said  parish 
and  church  as  fully  and  effectually  as  if  the  same 
had  become  a  new  parish  under  tne  provisions  of 
the  said  last-mentioned  Acts."  [Stopped  by  the 
court.] 

Hollcer,  Q.C.  (with  him  JleConnelT)  for  the  defen- 
dants.— Hornby  v.  Tlie  Burial  Board  of  Toxteth 
Park  (31  L.  J.  643,  Ch.)  shows  that  an  incumbent 
who  has  no  burial  ground  in  his  district  is  not 
entitled  to  burial  fees.  [^Manisty. — That  case  was 
decided  upon  statutes  before  that  of  1857.J  My 
construction  of  the  6th  section  of  that  Act  is  that 
the  provision,  by  which  the  incumbent  is  to  have 
fees  for  burials  in  a  ground  to  be  used  partly  by 
his  district,  relates  only  to  the  time  between  the 
appointment  of  a  burial  board  and  the  provision 
of  a  burial  ground.  Here  the  case  does  not  find 
that  any  bunal  board  has  been  appointed.  Further 
this  must  be  a  new  parish  under  Lord  Blandford's 
Act  1856,  and  the  description  of  the  district  in  the 
case  exactly  comes  within  the  exception  to  the  14th 
section,  "such  distiict  not  being  at  the  time  of  the 
passing  of  this  Act  a  separate  and  distinct  parish 
for  emesiastical  purposes."  Now  this  was  a 
separate  and  distinct  parish  under  the  Order 
in  Council  of  1851.  Sect.  11  shows  that 
the  churches  to  which  Lord  Blandford's  Act 
was  intended  to  apply  were  those  in  which 
it  was  not  lawful  to  perform  the  offices  of  the 
church.  The  6th  section  of  the  Act  of  1857  applied 
only  to  a  new  parish  or  district  created  by  one  of 
the  Acts  mentioned,  as  well  as  that  to  which  one 
of  them  might  apply.  This  district  cannot  be 
said  to  have  oeen  created  by  either  of  those  Acts, 
fbr  it  is  found  expressly  to  have  been  made  by 
an  order  in  council  under  statutes  erf  Geo.  3. 
[Lush,  J. — It  could  not  have  been  a  separate 
parish;  for  before  Lord  Blandford's  Act  it  was 
necessary  to  obtain  the  consent  of  the  patron  of  » 
district  m  order  to  make  it  so.  The  case  does  not 
so  find,  and  therefore  Lord  Blandford's  Act  womd 
apply  to  it.]  If  your  Lordships  think  that  this 
district  was  then  made  a  new  parish,  the  1****? 
part  of  the  5th  section  of  the  Act  of  1857  would 
apply  to  it ;  but  then  arises  the  question  whether 
that  section  did  more  than  provide  for  the  interw 
between  the  appointment  of  a  burial  board,  and 
the  formation  of  a  burial  ground. 

Manisty  was  not  heard  m  reply.  , 

The  CoTOT  [Cockbum,  C.J.,  Mellor,  Lush,  and 
Hannen,  JJ.]  gave  judgment  for  the  plaintiff. 

Judgment  for  iheplaintW- 

Attorneys  for  plaintiff,  Bett,  Brod)-ick,  and  Gray, 
for  J.  Park,  Wiend,  Wigan.  , 

Attorneys  for  defendant,  Gregory,  BowcHfe  ana 
Co.,  for  T.  F.  Taylor. 
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Metcalt  and  akoihbk  v.  Bouck. 


[Ex. 


OOUBT  OF  EZaKBQVES. 

Saportad  bj  T.  W.  SASvcaaa  and  H.  Idioa,  SMn„ 

Smures  in  Baxco  after  TRDfirr  Tiao. 
Wednesday,  Feb.  8. 
Metcalf  asd  another  ».  Bouck.    . 

Contraet — Agreement  between  A.  and  B.  not  to  tender 
in  eompetUion  vsiih  each  other — Breach  of— What 
amotmis  to — Action  for—Gomtruction  (^contract 
— NongtiU — New  trial. 

The  Gag  Committeeg  of  the  Corpm-ation  of  M.  and  9. 
reypaetively  were  in  tiie  luibit  of  advertising  for 
ieiMersfor  the  pureheue  of  tlieir  gas  tar,  and  the 
plasMtifs  and  the  defendant  had  been  aeeMtomad 
down  to  1865  to  lender  for  tlte  respective  eontraets 
in  eomj^ition  with  each  other  upon  every  oppor- 
Mmiiy.  In  Bept.  1865,  the  defendami  held  a  ton- 
(r<M<  with  the  M.  Corporation  for  their  gas  tar, 
whioh  eontraet  vias  about  to  expire  in  thai  month, 
and  he  also  held  a-eonlract  wUh  the  8.  Corpora- 
tion for  their  gas  tar  tehieh  woidd  esmire  on  the 
following  mh  July  1866.  In  Sept.  1865,  the  M. 
Qa»  Gtmunitiee  advertised  for  tenders  far  their 
gas  tar  for  ike  then  ensuing  three  years,  and 
thereupon,  ^le  plaintiffs  and  the  defendant  agreed 
that,  instead  of  tendering  against  each  other,  tiie 
defendant  should  tender  for  the  31.  contraet 
only,  and  the  plainHffs  for  the  8.  contract  onh/, 
ana  agresmems  were  signed  by  them  acaord- 
ingly  on  the  28th  Sqit.  1865.  The  ploanti^' 
agreement  was  as  follows :  "  We  hereby  agree  not 
tender  for  the  gas  tar  at  present  advertised  for 
sale  except  at  a  price  agreed  upon  by  oursefves 
and  }fr.  J.  A.  BoiuJc,  ana  bind  ourselves  to  carry 
out  this  agreement,  or  in  defoMlt  pay  the  sum  of 
50OI.  sterling. — John  Metealf  and  Sons."  The 
fottovjing  was  the  defendanfs  agreement:  "I 
hereby  agree  not  to  tender  for  the  8.  gas  tar  at  the 
emj^ation  of  our  present  contract,  except  at  a 
price  <o  he  agreed  upon  by  myself  aird  MeBsrs. 
Uetttdf,  cmd  hind  myself  to  eamj  out  this  agree- 
ment, or  in  default  pay  the  sum  dfbOOl.  sterling — 
/.  A.  Bouck."  In  pursuance  oftliat  arrangement 
the  plaintiffs  sent  in  a  nominal  tender  on^,  con- 
siderably belmv  the  defendant's  tender  for  the  M. 
gas  tar,  and  the  defendant  consequently  obtained 
that  contract. 

Shortly  before  the  expiration  of  the  8.  contract  on 
the  iSth  July  1866,  vis.,  on  the  ISth  June  1866, 
ffie  8.  Qas  Oommittee  advertised  for  tenders  for 
iJufirgas  tar  for  three  years,  and  Oie  plaintiffs  there- 
upon tendered  for  the  same  on  the  26<A  June,  at 
208.  6d.  per  ton,  which  tender  the  committee,  by  a 
resolution  of  the  27th  June,  declined,  and  r^erred 
thegettiitg  of  further  tenders  to  a  anb-committee, 
ana  on  the  29th  June  they  advertised  for  such 
further  tenders  by  the  2nd  July.  On  the  2»id 
Jtdy  the  plaintiffs  were  informed  by  letter  that 
their  tender  Itad  &ee»  declined,  and  cm  tlie 
same  day  the  defendant,  without  communicating 
with  the  plaintifs,  or  arranging  with  them  as  to 
price,  sent  in  a  tender  for  the  S.  gas  tar  at  19«.  6i. 
per  ton,  which  tender  was  accepted  and  tlie  con- 
traet obtained  by  the  d^endant. 

At  the  trial  of  an  action  by  the  plaintiffs  against  th-e 
defendant  for  breach  of' contract  in  tendering  for 
the  S.  gas  tar  at  the  expiration  of  his  previous 
cotUract,  and  at  a  price  not  agreed  upon  by  him 
and  the  plauU^s,  Lush,  J.  ruled  tlial  tliere  was 
no  evident  of  a  lender  by  the  defendant  in  com- 


petition yrith  the  plaintifs,  for  that  at  the  date  of 
defendant's  tender  of  2nd  July,  Ute  plaintiffs  tender 
of  the  26th  June  luid  been  rejected,  and  lie  directed 
a  nonsuit  to  be  entered. 
Held  by  the  Court  of  Exchequer  (Martin,  BramtveUy 
and  Cleasby,  BB.),  making  absolute  a  rule  for  a 
new  trial,  tluti  Iwd  there  been  no  second  advertise- 
ment for  tenders  the  nonsuit  would  have  been 
right,  but  that  after  tliat  advertisement  tlie  obliga- 
tion of  the  agreement  was  as  strong  tipon  the 
defendant,  as  if  tlie  first  advertisement  had  never- 
existed.    He  was  not  free  to  tender  as  he  pleased, 
and  in  tendering  as  he  had  done  he  had  committed 
a  breach  of  the  agreemetht  not  to  lender  in  compe- 
tition with  the  plaintiffs. 
Br  the  first  count  of  the  plaintiSs'  declaration,  it 
was  chained  that  in  consideration  that  the  plaintiffs 
would  agree  with  the  defendant  not  to  tender,  and 
would  not  tender,  for  the  gas  tar  then  adrertised 
for  sale  hy  the  oorporation  oi.  the  oitj^  of  Manches- 
ter, except  at  a  price  to  be  asreed  upon  b^-  the 
plaintiffs  and  the  defaodant,  and  tiiat  the  {daintiffs 
would  bind  themselvea  to  oanyoat  that  agreement 
or  in  default  pay  to  the   defendant  the  sum  oT 
500^.,  the  defendiuiit  agreed  irith  the  plaintiffs  not 
to  tender  for  the  gas  tar  which  would  be  offered 
for  sale  br  the  corporation  of  the  borough  of  Sal- 
ford,  at  the  expiration  of  the  defendant's  then 
present  contract,  exc^t  at  a  price  which  should  be 
agreed  upon  by  the  defendant  and  the  plaintiffs^ 
Averment,  that  the  plaintiffs  did  agree  with  the  de- 
fendant not  to  tender,  and  iniact  did  not  tender,  for 
the  gas  tar  then  advertised  for  sale  by  the  corpora- 
tion of  th«^  city  of  Manchester,  exemt  at  a  priee 
which  was  agreed  upon  by  thefdaintiffs  and  the  de- 
fendant, and  the  plaintiffs  did  also  bind  themselvea 
to  carry  out  their  said  agreement,  or  In  default  pay 
to  the  defendant  the  sum  of  5002.,  and  all  con-^ 
ditions  were  performed,  &c. ;  jet  the  defendant 
did  tender  for  the  gas  tar  which  was  offered  for 
sale  by  the  corporaticm  of  the  borough  of  Salford, 
at  the  expiration  of  the  defendant's  then  presMit 
contract,  and  at  a  price  not  agreed  upon  by  th» 
defendMit  and  the  plaintiffs,  whereby  the  plain- 
tiffs lost  the  oontraot  for  the  pnndiase  of  the  ga» 
tar  offered  for  sale  l^  the  said  corporation  of  the 
borough  of  Salford,  at  the  espimtion  of  the  con- 
tract E^  by  the  defendant  at  the  date  of  his  said 
agreement  with  the  plaintiffs,  and  lost  the  great 
profits,  &c.  (allegation  of  damages). 

By  the  second  cooiit  it  was  charged  that,  in 
consideration  that  the  plaintiffs  would  agree  with 
the  defendant  not  to  tender,  and  would  not  tender, 
for  the  gas  tar  then  advertised  for  sale  by  the 
corporation  of  Manchester,  exoopt  at  a  price  to 
be  agreed  upon  by  the  plaintiffs  and  defendant 
and  uiat  the  plaintiffs  would  bind  themselves  to 
carry  out  that  agreement,  or  in  de&ult  pay  to  the 
defendant  500/.,  the  defendant    agreed  with  the 

Claintiffs  not  to  tender  for  the  gas  tar  wiich  would 
e  offered  for  sale  by  the  corporation  of  the  said 
borough  of  Salford,  at  the  expiration  of  the  defen- 
dant's then  present  contract,  except  at  a  price 
which  should  be  agreed  upon  by  the  defendant 
and  the  plaintiffs,  and  the  defendant  thereby 
bound  himself  to  carry  out  the  same,  or  in  de- 
fault to  pay  to  the  plaintiffs  the  sam  of  5002. ;  and 
that  the  plaintiffs  agreed  not  to  tender,  and  in  fact 
did  not  tender,  for  the  gas  tar  then  advertised  for 
sale  by  the  corporation  of  the  city  of  Manchester, 
except  at  a  price  which  was  agreed  upon  by  the 
plaintiffs  and   the   defendant,   and    the   plaintiffs 
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did  also  bind  themselTOB  to  carry  out  their  said 
■agreement,  or  in  de&ult  to  pay  to  the  said  defen- 
dant the  sum  of  500L,  and  all  conditions,  dec. 

Breach  assigned,  that  the  defendant  did  tender 
for  the  gas  tar  which  wa«  offered  for  sale  by  the 
corporation  of  the  borough  of  Salford,  at  the 
expiration  of  the  defendant's  then  present  con- 
tract, and  at  a  price  not  agreed  upon  by  the  de- 
fendant and  the  plaintiffs,  and  did  not  pay  to  the 
plaiutiSs  the  said  sum  of  5001. 

The  plaintiffs  claimed  70001.  damages. 

The  defendant  pleaded  the  following  several 
plea« :  First,  that  he  did  not  agree  or  promise 
as  alleged ;  secondly,  further  to  the  first  count — 
that  the  plaintiffs  did  tender  for  the  gas  tar  so 
advertised  for  sale  by  the  corporation  of  Man- 
chester, and  twt  at  a  price  which  was  agreed  upon 
by  the  plaintiffs  and  the  defendant;  thirdly, 
further  to  the  said  first  count — that  the  plaintiffs 
did  not  bind  themselves  to  cany  ont  the  said 
ag^reement,  or  in  default  pay  to  the  defendant  the 
said  snm  of  500{. ;  fourthly,  further  to  the  said 
count — exoneration  and  discharge  of  the  defen- 
dant before  breach;  fifthly,  further  to  the  said 
first  count — a  denial  of  the  alleged  breach. 

Fleas  6,  7,  8,  and  9  to  the  second  count  were 
similar  to  pleas  2,  8,  4,  and  5  to  the  first  count. 
Plea  10,  was  a  demurrer  to  the  whole  declaration 
as  bad  in  substance,  on  the  ground  of  the  illegality 
of  the  alleged  agreement. 

Issue  was  taken  and  joined  on  each  of  the  above 
pleas,  and  there  wae  a  joinder  in  demurrer  by  the 
plaintiffs. 

In  pursuance  of  a  judge's  order  obtained  by  the 
plaintiffs  on  the  19th  July  1870,  for  leave  to  ad- 
minister interrogatories  to  the  defendant  to  be 
answered  by  him  by  affidavit  in  writing,  certain 
interrogatories  were  administered  to  the  defendant, 
and  were  answered  by  him  accordingly,  and  the 
following  answer  given  by  him  to  the  second  of 
euch  interrogatories  is  material : 

I  believe  that  the  oontraot  which  I  had  on  hand  on  the 
28th  Sept.  186S,  with  the  Salford  Corporation  for  gas  tar, 
tapired  on  the  13th  Jnly  1866,  'and  that  on  or  about  the 
13th  of  Jane  1866,  tiieCoorporation  of  Salford  advertised 
for  tenders,  stating  that  they  were  prepared  to  receive 
tenders  for  all  the  tar  made  at  their  works  for  a  period 
not  exeeedmg  three  years  from  the  13th  Jalv  then  next, 
and  the  plaintiffB  therenpon  sent  in  a  tender  for  the  same, 
and  I  did  not  send  in  any  tender  for  the  same ;  bnt  on  or 
about  the  29th  Jtme  1866,  the  ooipoiation  of  Salford 
advertised  a  second  time  for  tenders  for  saa  tar,  and  that 
they  woold  meet  on  the  &id  Joly  1866,  to  decide  the 
same ;  and  the  engineer  and  manager  of  the  said  gas 
works  wrote  to  me  a  letter,  dated  the  asth  Jnne  1866, 
calling  my  attention  to  the  said  advertisement,  and 
tukiny  if  they  might  expect  a  tender  from  me.  I  did  not 
send  in  any  tender,  bnt  the  said  Thomas  Hill  (defendant's 
manajger)  attended  the  meeting,  and  at  snch  meeting 
I  believe  that  the  plaintiffs'  tender  was  absolntely  de- 
clined ;  and  the  committee  offered  the  gas  tar  to  (he  said 
Thomas  Hill  for  the  same  price  as  was  paid  to  the  Man- 
chester Corporation,  and  he,  at  the  request  of  the  chair- 
man, wrote  a  letter  in  the  manager's  office,  dated  the  2nd 
Jnly  1866. 

At  the  trial  before  Lush,  J.  and  a  special  jury, 
at  the  summer  assizes  at  Manchester,  m  1870,  the 
following  appeared  to  be  the  facts  of  the  case. 
The  plaintiffs  were  manufacturing  chemists  at 
Miles  Flatting,  near  Manchester,  andthe  defendant 
was  a  manufacturing  chemist  in  the  same  neigh- 
bourhood. Gas  tar  is  an  important  requirement 
in  the  business  of  a  manufacturing  chemist,  and 
there  was  often  much  competition  in  the  trade  to 
obtain  the  supply  of  it  from  the  various  gas  works. 


Some  years  before,  and  down  to  1862,  the  plaintiff's 
firm  held  the  contract  for  gas  tar  from  the  Salford 
Gras  Works,  after  which  period  the  defenduit  ob- 
tained and  held  the  same,  and  he  also  hdd  the 
Manchester  gas  tar  contract.  The  defendant's 
Manchester  contract  was  about  to  expire  in  Sept., 
1865,  and  his  Salford  contract  would  expire  some 
nine  months  later,  namely,  on  the  13th  July  1866 
The  Manchester  gas  committee,  in  Sept.  1865, 
advertised  for  tenders  for  the  gas  tar  for  the  then 
ensuing  three  years.  The  plaintiffs  and  the 
defendant,  were  both  in  the  habit  of  tendering 
for  these  contracts  upon  every  opportunity,  and  in 
Sept.  1865,  at  the  suggestion  ot  the  defendant, 
they  came  to  an  arrangement  and  agreement 
between  themselves,  that  instead  of  tendering  the 
one  against  the  other,  the  defendant  should  tender 
for  the  Manchester  contract  only,  and  the  plaintiffs 
should  tender  for  the  Salford  contract  only,  and 
therenpon  the  following  agreements  were  drawn 
up  and  signed,  the  one  by  the  defendant  and  the 
other  by  the  plaintiffs  : — 

The  defendant's  agreement : 

Manchester,  Sept.  18, 1865. 

I  hereby  agree  not  to  tender  for  the  Salford  gas  tar, 
at  the  expiration  ot  our  present  contract,  except  at  a 
price  agreisd  upon  by  myself  and  Messrs.  Metoalf,  and 
bind  myself  to  cany  ont  uiis  agreement,  or  in  default  pay 
the  sum  of  5001.  sterling.  JOBH  A.  BovcK. 

The  plaintiffs'  agreement : 

Manchester,  Sept.  28, 1865. 

We  hereby  agree  not  to  tender  for  the  Manchester  ^aa 
tar,  at  present  advertised  for  sale,  except  at  a  pnoe 
agreed  upon  by  ourselves  and  Mr.  John  A.  Bouok,  and 
bind  ourselves  to  cany  out  this  agreement,  or  in  default 
pay  the  sum  of  500i.  sterling. 

JOHN  MSTCAI.F  Ain>  SONS. 

In  pursuance  of  this  arrangement,  the  plaintiffs 
sent  m  a  nominal  tender  only,  at  some  2s.  or  3«. 
below  the  defendant's  tender,  for  the  Manchester 
contract  in  1865,  and  the  consequence  was  that  die 
defendant  got  that  contract. 

Shortly  before  the  expiration  of  the  Salford  con* 
tract  on  the  13th  July  1866,  namely,  on  the  ISth 
June  1866,  the  Salford  gas  committee  advertised 
tor  tenders  for  their  gas  tar  for  a  period  of  threo 
years,  whereupon  tne  plaintiffs  communicated 
with  a  Mr.  Halls,  the  engineer  and  manager  for 
the  gas  committee,  to  know  the  quantity  annually 
made  bv  them,  and  were  informed  by  a  letter  from 
Mr.  Halls,  the  engineer  and  manager,  in  reply  that 
such  quantity  amounted  to  about  2500  tons.  On 
the  16th  June  1866,  the  plaintiffs  received  a  letter 
from  the  engineer  and  mantiger  of  the  Salford  Ga« 
Works,  inviting  them  to  send  in  tenders  for  the 
three  years  contract  before  the  26th  June.  In  fto> 
cordance  with  that  invitation,  the  plaintiffs,  on  the 
26th  June  1866,  sent  in  the  following  tender  for 
the  gas  tar,  at  20«.  6d.  per  ton  for  three  years. 

June  26, 1806. 
To  the  Chairman  ot  the  Oas  Committee, 
Borongh  of  Salford. 

Dear  Sir,— Wiw  reference  to  your  advertisement  (or 
sale  of  tar,  we  beg  to  offer  yon  twenty  shillings  and  six- 
pence  (30*.  6<t.)  per  ton  for  all  von  make  for  a  period  of 
three  years,  payment  montUy  in  net  cash.— Toota 
truly,  Jno.  MsTCAi.r  and  Sons. 

The  tenders  came  before  the  gas  committee  on 
the  next  day  (27th  June),  and  the  following  is  the 
entry  in  the  minute  book  relative  thoreto : 

Jane  27.— Beotived  tenders  for  tar,  for  a  tam  act 
exceeding  three  years,  from  John  Metcalf,  20*.  M. ;  Jcte 
Barrow,  17«.  Besolved  that  the  tendnr  be  deiAasd,  aad 
the  snbjeot  of  getting  farther  tenders  for  tw  b* 
to  the  works'  sub-committee. 
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That  resolution  having  been  come  to  by  the 
committee  on  the  27th  Jane,  on  the  following  day 
(the  28th)  the  plaintiffs  received  the  following 
letter  from  Mr.  Halls,  the  engineer  of  the  works : 
Xr.  Metolf. 

Sir, — I  am  directed  to  thank  yon  for  yonr  tander,  and 
to  itate  that  the  same  is  under  the  consideration  of  the 
committee.— I  am,  io.,  Q.  T.  Halls,  Engineer. 

On  the  29th  Jane  the  manager  of  the  gas  com- 
mittee wrote  to  the  defendant  tnat  the  committee 
would  meet  to  decide  the  matter  of  the  gas  tar  on 
the  2nd  July,  and  asking  him  if  they  might  expect 
a  tender  from  him. 

The  plaintiffs  heard  nothing  and  knew  nothing 
of  the  result  of  their  tender  of  the  26th  June  until 
the  2nd  July,  when  they  received  from  the  manager 
of  the  gas  works  the  following  letter  : 

Ck>rporation  of  Solford,  Oas  Department. 

Haoacer's  Office,  Qaa  Works,  Jnly  2, 1866. 

Sir, — I  beg  to  iiuorm  yon  that  the  gas  committee  have 
declined  to  accept  yonr  tender  for  tar. — I  am,  Ac, 

O.  T.  Halls,  Ilanaffer. 

Mr.  Metcalf,  Miles  PUtUng. 

It  appeared  that  on  the  same  day  that  the  plain- 
tiffs were  informed  of  the  rejection  of  their  tender 
the  defendant,  without  any  intimation  to  the 
plaintiffs  that  he  was  going  to  do  so,  or  arranging 
with  them  as  to  the  amount  of  the  tender,  ten- 
dered for  the  Salford  contract  in  the  following 
terms: 

Jnly  2nd,  1866. 
To  the  Chairman  of  the  Gas  Committee,  Salford. 

We  will  «nve  19s.  6d.  per  ton  for  all  the  gas  tar  yon 
make  at  both  yonr  stations  dnring  the  three  years  from 
date  of  expiration  of  present  oontntct.  Payment  and 
conditions  as  daring  last  contract. — Tours  timy, 

Jno.  a.  Bovck  and  Co. 

Jno.  Hill. 

That  tender  of  the  defendants  was  accepted  at  a 
meeting  of  the  gas  committee  on  the  2nd  July 
1866,  and  a  resolution  to  that  effect  was  entered 
on  the  minutes  on  that  day,  and  on  the  13th  July 
the  contract  between  the  defendant  and  the  corpo- 
ration was  signed.  The  plaintiffs  stated  in  evi- 
dence that  they  never  assented  to  the  defendant's 
tendering  and  never  knew  of  it  nntil  after  it  had 
been  accepted ;  and  that  they  (the  plaintiffs)  had 
no  opportunity  of  amending  their  own  tender,  as 
they  had  no  notice  of  its  rejection  until  after  the 
defendant's  tender  had  been  accepted.  Upon 
learning  that  the  defendant's  tender  was  accepted, 
the  plaintiffs  wrote  to  Halls,  the  manager,  the  fol- 
lowing letter : 

July  13, 1866. 
Mr.  Halls,  Eojineer,  Salford  Oas  Works. 

Dear  Sir, — We  understand  that  yon  have  offered  the 
tar  to  Messrs.  J.  A.  Bonok  and  Co.,  at  a  less  price  than 
our  own  tender,  and  this  after  declining  onr  offer.  As 
this  is  unusual,  may  we  ask  you  to  explain  why  our  tender 
baa  been  declined  P  If  it  was  a  question  of  security,  we 
were  quite  prepared  to  meet  you,  had  you  asked  us. — We 
are,  Ac  Jno.  MnoALr  and  Sons. 

To  that  letter  no  answer  was  ever  received  by 
theplaintiffs. 

The  learned  judge  ruled  that  there  was  no  evi- 
dence of  a  tender  by  the  defendant  in  competition 
with  the  plaintiffs,  for  that  at  the  date  of  the 
defendant's  tender  of  the  2nd  July  1866,  the  tender 
■of  the  plaintiffs  of  the  previous  .26th  June  had 
been  rgeoted,  and  thereupon  a  nonsuit  was  entered; 
and  alUioogh  leave  to  move  was  refused  to  the 
-plaintiffs,  execution  was  stayed. 

A  rule  having  been  obtained  by  the  plaintiffs' 
'teunsel  to  set  aside  the  nonsnit,  and  for  a  new 
trial  on  the  ground  that  the  nonsuit  was  wrong,  as 


the  rejection  of  the  plaintiffs'  tender  did  not 
authorise  the  defendant  to  tender  contrary  to  the 
contract — 

HoVeer,  Q.C.  and  BiylU,  for  the  defendant,  now 
showed  cause  against  such  rule. — ^The  question  de- 
pended entirely  on  what  was  the  proper  construc- 
tion of  the  contract  between  the  parties.    We  con- 
tend, on  the  part  of  the  defendant,  that  the  ruling 
of  the  learned  judge  at  the  trial  as  to  its  mean- 
ing  is   a   correct   construction   of  it,    and    that 
the  true  and  real  meaning  of  the  contract  is  that 
the    parties    shall    not    tender    I'lt    competition 
with  6>us  another.    Now,  the  facts  are  th:»t  the 
plaintiffs  sent  in  a  tendor,  which  was  refused  by  the 
gas  committee,  and  it  was  not  nntil  after  that,  and 
upon  being  invited  to  tender,  that  the  defendant 
did  tender  for  the  gas  tar  contract.    The  plaintiffs 
tendered  on  the  26th  June,  and  on  the  27th  June 
there  was  a  resolution  of  the  committee  declining 
their  tender,  and  on  the  29th  June  the  gas  manager 
wrote  to  the  defendant,  and  after  that  the  latter 
sent  in  his  tender.   The  meaning  of  the  agreement 
between  the  plaintiffs  and  the  defendant   clearly 
was  that  they  should  not  tender  in  competition 
with  each  other.    But  if  it  were  an  t^reement  that 
the  defendant  was  never  again  under  any  circum- 
stances to  tender   for  the  Salford  gas  tar,  that 
would  be  a  contract  in  restraint  of  trade,  and  so 
void  on  that  ground.    Its  effect  would  be  to  de- 
prive the  corporation  of  the  benefit  of  free  trade 
m  the  matter.    No  doubt,  if  limited  to  tendering 
in  competition  on  the  particular  occasion,  it  might 
be    good,  and    founded   on    g;ood    consideration. 
[Cleasby,  B.  refers  to  the  terms  of  the  defendant's 
contract,  whereby  he  agreed  not  to  tender  "  at  the 
expiration  of  our  present  contract." — Pigott  B. — 
There  was  nothing  to  prevent  the  plaintiffs  from 
repeating  their  tender  if  they  had  chosen  to  do  so, 
offering  a  penny  more.]    Anyhow,  the  plaintiffs 
did  not  send  in  any  second  tender,  and  the  defen- 
dant has  therefore  not  tendered  against,  or  in  com- 
Setition  with,  the  plaintiffs.   [Mabtin  B. — He  ten- 
ered  without  consulting  the  plaintiffs  as  to  the 
Srice  which  he  had  contracted    with    them    to 
o.]      The  plaintiffs  tendered  in  answer  to  the 
flrstadrertisement;  the  defendant  did  not — ^nothing 
came  of  that.    Then  came  the  seoond  advertise- 
ment, and  no  tender  &om  the  plaintiffs  at  aU  in 
answer  to  it;  the  bargain  between  the   parties 
had  gone  off  and  come  to  an  end,  and  there  was 
no  competition  between  them  at  all.      To  construe 
this  OS  the  plaintiffs  would  have  it  would  operate 
as  an  undue  and  unnecessary  restraint. — "  What- 
ever restraint  is  larger  than  the  necessary  protec- 
tion of  the  party  can  be  of  no  benefit  to  either ; 
it  can  only  be  oppressive,  and,  if  oppressive,  it  is, 
in  the  eye  of  the  law,  unreasonable.      (See  note  to 
Mitehd  V.  Bwnold*.  1  Sm.  L.  C.  2nd  edit.  p.  183, 
4th  edit.,  p.  305,  5th  edit.,  p.  367,  6th  edit,  p.  373.) 
Quain,  Q.  C.  and  Anthro$e  for   the  plaintiffs, 
contra,  were  not  called  npon  to  support  tneir  rule. 
Mabtin,  B. — We  are  all  I  beUeve   of  opinion 
that  in  this  case  the  plaintiffs'  role  for  a  new 
trial  must  be  made  absolute.     Had  there  been 
no    second   advertisement    for    tenders    on    the 
2nd  July,  I  should,  speaking  for  myself,  be  in- 
clined to  agree  with  my  brother  Lush,  and  to 
hold  that  there  was  no  evidence  of  a  tender  by 
the  defendant  in  competition  with  the  plaintiffs, 
because  at  the  date  of  the  defendant's  tender  of 
the  2nd  July,  the  plaintiffs'  tender  of   the  26th 
June  had  been  rejected.    Bnt  then  there  was  the 
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second  advertisement  by  the  gas  committee  for 
fresh  or  further  tenders,  to  be  delivered  on  the 
2nd  July,  and  the  obligation  with  respect  to  ten- 
dering in  answer  to  that,  is,  I  think,  tne  same  on 
the  defendant  as  if  the  first  advertisement  had 
never  existed.  The  defendant  was  not  free  to 
tender  as  he  pleased,  but  was  in  precisely  the 
same  position  with  regard  to  tendering  under 
that  second  advertisement  as  he  was  in  nnd«r 
the  first.  And  aa  my  brother  Pigott  observed  in 
the  course  of  the  argument  there  was  nothing 
whatever  to  prevent  the  {^aintiffs  from  sending 
in  a  second  tender  in  answer  to  that  second  adver- 
tisement. It  is  clear  therefore  that  the  defendant, 
in  sending  in  a  tender  in  the  way  in  which  he 
did  in  answer  to  that  recond  adveoiiisement,  was 
tendering  in  competition  with  the  plaintiffs,  and 
80  committed  a  breach  of  the  agreement  between 
them.  To  construe  the  contract  betwaen  tlie 
parties  in  the  sense  contended  for  by  the  learned 
counsel  for  the  defendant,  it  would  be  neoeeaavy 
to  altogether  alter  the  terms  and  words  of  the 
document.  The  (daintifFs'  rule  most  ibenlon 
be  made  absolute. 

JSule  abtoUtie  (a.) 

PiGon  and  CIiKasbt,  BB.  concurred. 

Attorney  for  phuntiSs,  C.  W.  Dommeti,  20, 
Gutter  Lane,  E.G.,  agent  for  Bamuel  Simpson, 
Manchester. 

Attorneys  for  the  defendant,  Priidiard  and 
Englejield,  Painter's  Hall,  E.G.,  agents  for  Boo/e 
and  Edgar,  MtuicheBter. 


Sbcons  Division  of  tus  Goubt. 
Monday,  June  19. 

MOORX  AND  ANOTIIER  V.  WsSTOX. 

Oeiieral  release  from  debts — Plea  of  in  ansieer  to 
action  forr  debt — Equitable  repUcatiim  that  debt 
sued  for  was  unknovm  toplalntifs  at  the  time,  and 
not  intended  to  be  included  in  release — Knowledge 
by  defendant  at  the  time — Oimssion  of  defendant 
to  iiifortn  plaintiffs  iliereof — Dtdy  in  thai  respect 
— Intention  ofpaiiies — Equitable  relief — Tort  and 
debt — Cases  distinguished— Demurrer. 

To  a  declaratioji  in  the  ordinary  form  for  debt,  the 
defendant  pleaded  that  befoi-e  action  the  defendant 
was  indebted  to  the  plaintiffs  and  others  in  divers 
sums,  and,  being  miable  to  pay,  it  teas  agreed  he 
should  deliver  and  tranter  to  A.  and  B.  certain 
stocks,  shares,  and  securities  in  fnll  satis&ction 
and  dischai^e  of  the  said  debts,  and  that  the  said 
creditors  should  accept  the  same  in  full  satirfaction 
cmd  discJwrge ;  and  the  plea  then  set  out  the  deed, 
which 2>urported  to  be  a  deed  poll  under  the  hands 
and  seals  of  the  parties,  the  creditors  of  the  defen- 
dant, andthedefendanf ;  whereby,  aftet-  recitingthat 
the  defendant  was  indebted  to  the  said  creditors  in 
divers  sums,  and  that  they  had  also  further  claims 
against  him,  and  had  agreed  to  accept  in  full 
discharge  tltereof  tlie  said  stocks  and  shares,  and 
in  considemitiou    of   the    delivery   and    transfer 

•  thereof,  to  enenite  to  the  defendant  the  absolute  re- 
lease thereinafter  contained — each  oftlie  said  credi- 
tors [including  the  plaintiffs),  did  ihe>-eby  "re- 
mise, release,  and  for  erer  discharge  the  defendant 
his  heirs,  ij'c,  of  and  from  all  their  said  several 

(a)  lieave  was  Bubae^nenily .given  to  the  defendant  to 
appeal  to  the  conrt  of  vrror,  and  the  ease  now  glands  for 
hearing  the  next  sitting  of  the  Conrt  of  Exchequer 
Chamber. 


debts,  claims,  and  demands,  amd  aU  mann«r  of 
actions,  ^-c,  for  or  by  i-eason  of  the  said  several 
debts  due,  owing,  or  claimed  to  he  now  or  here- 
after  due,  owing,  or  recoveralble  against  (he  defen- 
dant, or  for  or  by  reason  of  any  other  debt,  claim, 
matter,  or  thing,  from  the  beginning  oftheworldio 
the  date  of  these  presents,"  and  hg  Ue  said  deed  the 
dcfenda  ni  in  consideration  of  the  matters  crforetaii, 
released  the  said  creditors  cmd  each  and  every  of 
them  from  all  debts,  claims,  and  demands,  and  m 
actions,  &-c.,  tchieh  he  might  then  or  (ft«rea/)rr 
Iiave  or  claim  against  them.  AeermetU  ofddlvery 
and  transfer  of  the  said  shares,  Sfc^  by  the  defen- 
dant and  acceptance  thereof  by  tlie  plaintiffs  on  the 
terms  of  the  sa  id  deed,  cmd  offmlfihHettt  cfaU  con- 
ditions to  make  the  deedWnding  on  the  jfiaintiffs. 
Equitable  replication,  thai  before  and  at  the  tine  of 
the  execution  of  the  said  deed,  the  plaifUiffi  did  net 
know  that  tlie  debt  in  the  deeUtreUion  mentioned 
was  dtie  to  them  from  the  defendant,  or  thai  fkey 
had  any  claim  oj-  cause  of  action  against  him  m 
respect  thereof.  And  further  thai  the  defendant 
did  then  know  that  the  said  debt  was  due,  and  that 
the  plaintiffs  had  a  claim  or  cause  of  action  againd 
him  in  respect  thereof,  and  did  not  tWorm  (fta 
plaintiffs  thereof  before  the  execution  of  the  said 
deed.  And  that  tlie  plaintiffs  executed  the  said 
deed  intending  that  the  etceeution  -thereof  thoidd, 
and  believing  that  it  did  and  would,  and  tlutt  it  was 
intended  by  the  defendant  to  relate  only  to  tlte  sum  of 
money  which  did  not  include  the  claim  now  sued 
for,  and  in  which  the  defendant  teas  indebted  to  the 
plaintiffs  on  their  aeeownt  with  him  respecting 
transcictions  between  them  in  July  1870,  andnolin- 
tending  thereby  to  release  any  other  claim  or  cause 
of  action  whatever;  and  thai,  if  they  had  huncn, 
which  they  did  not  knoio,  at  the  time  of  the  exeetlUon 
of  the  deed,  of  the  existence  of  the  euam  in  respect 
of  which  this  action  was  brought,  they  wouldnst 
have  executed  the  said  deed. 
On  demuirer,  it  was  held  by  the  Court  of  Exchequer 
(Mai-fin,  BramweU,  and  Cleasby,BB.),  that  the  re- 
plication was  bad.  The  case  q^Lyall  and  anotherv. 
■Edwards(6H.&N.,337;  30LJ.,193,Ex)M«M<Krfii»- 
guishable,  as  being  a  ease  of  trover,  and  the  release 
tliere  pleaded  in  answer  to  the  action  was  a  release 
from  debts  or  claims  qusdem  generis,  tot tA  in  which 
a  claim  for  a  tort  could  not  be  said  to  be  indud^. 
Tlie  cases  in  equity  proceed  on  the  ground  of  mis- 
take or  such  circumstances  as  that  a  plainilff 
could  be  indemnified  and  the  contract  redifiM, 
which  could  not  be  done  in  this  court.  There  was 
Itere  no  allegaiion  of  fraud,  and  no  duty  on  the 
defendant  to  inform  the  pUantiffs  of  the  smsienee 
of  the  debt  and  non  constat  that  the  defendant 
did  not,  all  throttgh,  intend  that  the  release  should, 
and  believed  that  it  taould  ex'end  to  and  operate 
•upon  this  very  debt. 
TnE  plaintiffs  ened  the  defendant  upon  a  declara- 
tion containing  the  ordinary  mooey  counts,  for 
money  had  and  received,  and  mon^  paid,  work 
done,  commission  due,  and  for  scrips,  stiaree,  and 
stock  s(^,  delivered,  and  transferred,  and  for  in- 
terest upon  money  due  and  forbn^e,  and  npon 
accounts  stated. 

The  defendants  pleaded :  First,  never  indebted ; 
secondly,  a  release  by  deed  beiSore  action ;  thirdly, 
that  after  the  accruing  of  the  plaintiff's  daim,  and 
befoi-e  action,  he  was  indebted  to  the  plaintiSs  and 
to  diven  others  (meaa^ng  them)  in  divers  w***  of 
money,  and  hc\ng  unable  to  pay  it  >i«s  agreed  be- 
tween the  defendant  and  ti>e  pUinttffs  and  theaaid 
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other  creditors  that  the  defendant  should  deliver 
and  transfer  to  0.  M.  Phillips  and  R.  P.  Laurie, 
the  stock,  shares  and  securities  therein  mentioned 
infM  satisfaction  and  discharge  of  the  said  debts 
80  due  from  the  defendant  to  the  plaintiffs  and  his 
said  other  creditors,  and  that  they  shoald  accept  the 
same  inauchfuU  satisfaetion  and  discharge,  and  on 
the  terms  «f  the  deed  thereinafter  set  forth,  which 
said  deed  was  in  the  words  and  figures,  <!lcc.,  and  was 
«zeoated  by  the  several  persons  oy  whom  the  game 
purported  to  be  executed,  and  amongst  others  by 
one  J.  Moore,  for  and  on  behalf  of  the  plaintiffs. 
The  plea  then  proceeded  to  set  out  the  deed  in  full, 
verbatim  et  lit&raiirn,  which  purported  to  be  a  deed 
poll,  dated  the  30th  Feb.  1870,  under  the  hands  and 
aeals  of  the  parties  thereto,  therein  described  as 
"  being  creditors  of  the  said  Edward  Weston " 
(the  defendant),  and  the  said  defendant,  by  which 
deed,  after  reciting  that  the  defendant  was  in- 
debted to  them  his  creditors  in  divers  snms  of 
money,  and  they  had  also  further  claims  and  de- 
mands  against  the  said  defendant,  and  they  had 
agreed  with  him  to  accept  in  full  discharge  thereof 
respectively  the  several  stocks  and  s&res  set 
forth  in  the  schedule  thereto,  and  in  consideration 
of  the  delivery  and  transfer  thereof  in  manner  set 
forth  in  the  said  schedule  thereto,  to  execute  unto 
him  the  absolute  release  thereinaHer  contained; 
each  of  the  said  creditors  of  the  said  defendant  who 
had  set  their  hands  and  seals  to  the  said  deed  did 
theseby,  for  himself  and  his  co-partners,  heirs, 
executors,  and  administrators,  remise,  release. 
And  for  ever  discharge  the  said  defendant,  his  heirs, 
■Ac.,  lands,  tenements  goods  and  chattels,  &c.,  "of  and 
from  our  said  several  debts,  claims,  and  demands, 
And  all  and  all  manner  of  actions,  suits,  accounts, 
reckonings,  claims,  and  demands,  which  a^iust 
the  said  cbfendant  each  and  every  of  us,  the  said  cre- 
•ditors  now  hath,  or  which  each  and  every  or  any 
'Of  OB,  oar  co-partners,  &e.,  respectively  hereafter 
may,  can  or  oaght  to  have  claim  or  demand  fer  or 
i>y  reason  of  the  said  several  and  respective  debts, 
olaims  and  demands  to  us  severally  due,  owing,  or 
raoovei»ble  against  the  said  defendant,  or  for  or  by 
reason  of  any  other  debt,  claim,  matter,  cause,  or 
thing  teom.  the  beginning  of  the  world  to  the  date 
of  these  presents."  The  deed  also  contained  a  simi- 
lar releiue  by  the  defendant  of  debts  due  to  him 
firom  the  said  creditors. 

Avwrment — That  the  defendant  delivered  and 
transferrad  the  said  stocks,  shares,  and  securities 
according  to  the  said  deed,  and  that  the  same  were 
accepted  by  the  plaintiffs  and  his  said  other  credi- 
tors on  the  terms  thereof,  and  that  all  conditions 
were  f  alflUed  to  make  the  said  deed  binding  on  the 
plaintiffs,  and  nothing  had  happened  to  avoid  the 
same,  and  the  plainti£'  clwm  was  thereby  satisfied 
and  diachargea. 

The  plaintiffs  replied,  on  equitable  grounds,  to 
the  seoood  and  third  pleas,  that  the  said  deed  and 
release  in  the  second  plea  mentioned,  were  and  are 
the  same  deed  and  release  as  in  the  third  plea 
mentioned  nod  no  other ;  and  that  before  and  at 
th«  tioiie  of  the  execntion  of  the  deed,  the  plain- 
tiffs did  not,  ncr  did  either  of  them,  know  that 
the  Mbt  in  the  dedaration  mentioned  was  due  to 
them  from  the  dsfondant,  or  that  they  had  any 
ehum  or  oanse  of  action  against  the  defendant  in 
reipeot  of  the  same.  And  farther,  that  the  defen- 
dant did  th«n  know  that  the  said  debt  was  due 
from  him  to  the  {daintiffs,  and  that  the  plfuntiffs 
had  a  claam  or  cause  oi  action  against  him  in 


respect  of  the  same,  and  did  not  inform  the  plain- 
tiffs thereof  before  the  execution  of  the  said  deed, 
and  the  plaintiffs  executed  the  said  deed,  intend- 
ing that  the  execution  thereof  should,  and  believ- 
ing that  it  did  and  would,  and  that  it  was  intended 
by  the  defendant  to,  relate  only  to  the  sum  of 
money  which  did  not  include  the  claim  now  sued 
for,  and  in  which  the  defendant  was  indebted  to 
the  plaintiffs  on  their  account  with  him  respecting 
transactions  betwee*  them  in  the  month  of  July 
1870,  and  intending  thereby  to  release  only  the 
said  debt,  and  not  intending  to  release  any  other 
claim  or  cause  of  action  whatsoever ;  and  that  if 
the  nlaintiffs  had  known,  which  they  did  not  know, 
at  tne  time  of  the  execution  of  the  said  deed,  of 
the  existence  of  the  claims  in  respect  of  which  this 
action  was  brought,  they  would  not,  nor  would 
either  of  them,  have  executed  the  said  deed,  or 
caused  it  to  be  executed  on  their  behalf. 

Demurrer  to  the  plaintiffs'  replication  on  the 
ground  that  by  the  terms  and  nature  of  the  deed, 
the  plaintiffs  were  bound  to  bring  in  all  their 
debts,  and  that  their  intention  only  to  execute  for 
one  not  consented  to  by  the  defendant  and  his 
other  creditors,  does  not  limit  the  character  of  the 
release  either  at  law  or  in  equity. 

Joinder  in  demurrer. 

The  defendant's  points  for  argument :  First,  the 
recital  in  the  deed  that  the  defendant  was  indebted 
to  the  creditors,  parties  thereto,  in  divers  sums  of 
money,  and  that  they  had  also  further  claims  and  de- 
mands against  him,  and  had  agreed  to  accept  in  Aill 
discharge  thereof  respectively  the  stocks  and  sharep, 
Ac.,  shows  an  agreement  between  the  defendant  and 
his  said  creditors  that  every  claim  of  a  creditor, 
party  to  the  deed,  should  be  included  in  it ;  secondly, 
the  plaintiffs  were  bound  to  the  defendant  and  the 
other  creditors  of  the  defendant,  parties  to  the 
deed,  to  bring  in  every  claim ;  thirdly,  the  defend- 
ant was  not  bound  to  inform  the  plaintiffs  of  their 
claims ;  fourthly,  the  operation  of  the  deed  is  not 
limited  by  the  plaintiffs'  ignorance  of  their  previous 
claim,  or  by  the  defendant's  knowledge  of  it,  and 
his  omission  to  inform  them  of  it,  or  by  the  plain* 
tints'  intention  not  to  include  it ;  fifthly,  the  repli- 
cation shows  neither  fraud  on  the  defendant's 
part,  nor  a  mutual  mistake  of  the  parties  to  the 
deed ;  sixthly,  if  the  plaintiffs  have  any  equity  to 
rectify  the  deed,  it  is  an  equity  which  cannot  be 
applied  by  a  court  of  law,  inasmuch  as  all  the  other 
creditors,  parties  to  the  deed,  are  entitled  to  be 
heard  upon  it. 

The  plaintiffs'  points  for  argument :  First,  tjie 
plaintiffs  were  bound  by  the  sMd  deed  only  in 
respect  of  such  of  their  claims  as  the  plaintiffs 
and  the  defendant  had  in  contemplation  and  be- 
lieved to  exist  at  the  time  of  the  execution  of  the 
said  deed ;  secondly,  that  as  it  is  admitted  by  the 
demurrer  that  the  aefendant  always  well  knew  the 
error  as  to  the  1002.  mentioned  in  the  replication, 
but  nevertherless  suffered  and  permitted]  the 
plaintiffs  to  make  the  said  agreement  in  the  third 
plea  mentioned,  and  to  release  the  defendant  as  in 
the  second  plea  mentioned,  without  informing  the 
plaintiffs  of  the  existence  of  the  said  error,  it  is  not 
open  to  the  defendant  to  set  up  the  release  as 
against  the  claim  for  100{. 

W.  Q.  Harrison  (with  him  was  Maenamara)  for 
the  defendant,  in  support  of  the  demurrer  to  the 
plaintiffs'  equitable  replication,  contended  that  no 
equity  was  8ho?m  by  it.  Here  there  were  money 
accounts  plainly  stated  between  the  parties,  and 
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mutual  releases  eiecutod  between  them.  The 
pluntiffs  then  set  up,  iu  answer  to  the  defendants' 
plea  of  the  release,  that  at  the  time  he  executed  tho 
release,  he  forget  or  was  ignorant  of,  the  existence 
ofa  certain  del)t.  There  was  no  schedule  of  the 
debt.?,  and  there  was  no  suggestion  of  fraud,  nor 
was  there  any  duty  shown  in  the  defendant  to  disclose 
to  the  plaintiffs  anything  touching  the  existence  of 
this  debt,  and  therefore  there  was  no  breach  of 
duty  in  his  not  doing  so  at  the  date  of  the  release. 
[Bhamwell  B. — It  IS  not  a  mere  release,  but  a 
benefit  is  conferred ;  there  is  accord  and  satisfac- 
tion.] Just  so ;  the  i>osition,  too,  of  the  other 
creditors  in  the  case  must  be  considered.  [He  was 
here  stopped  by  the  court,  who  called  on] 

H.  T.  Cole,  Ci.C.  (with  whom  was  A.  Jelf,   for 
the  plaintiffs  contra,  to  support  their  replication). 
This  case  is  concluded  by  authority.      In  Lyall 
and  another  v.   Edwards  (6  H.  &   N.    337;    30 
L.  J.  193,  Ex.)  it  was  held  that,  although  a  release 
was  general  in  its  terms,  the  court  would  limit  its 
operation  to  matters  contemplated  hi  tlie  patiies 
at    the   time   of  its   execution.      bo    here   the 
meaning    and    operation    of    the    deed    of  re* 
lease    is,    that     all    debts    are    released    with 
which    tiic    plaintiffs    were   acquainted   at    the 
time,  and   wnich   they  intended  to  release,  but 
certainly  not  a  debt  of  the  existence   of  which 
they  were  ignorant.     For  such  a  construction  of 
this  deed  the  case  of  Lyall  aiul  another  t.  Edwarda 
just  cited  is  an  authority.    [Martin,  B. — That  case 
was  an  action  of  trover,  which  is  a  very  different 
thing  from  the  present  action.]    It  is  clear  that  a 
court  of  equity  would  restrain  and  limit  the  opera- 
tion of  this  release  as  the  plaintiffs  contend  for. 
The  genepsd  principle  is  laid  down  in  the  case  of 
Cole  V.  Oibson  (1  Ves.  Sen.  606),  where  Lord  Hard- 
wicke,  L.C.  said :  "  It  now  appears  by  the  defen- 
dant's own  showing,  on  a  plea  put  in  to  a  bill  call- 
ing her  to  account  for  the  money  received,  that  she 
pleaded  the  release  only  to  that  particular  relief 
songht  by  the  bill  that  prayed  an  account,  not  as 
to  the  relief  against  this  contract,  and  ^rant  of  this 
annuity ;  and  is  therefore  to  be  reatramed,  as  the 
defendant  herself  has  restrained  it,  it  being  common 
in  equity  to  restrain  a  general  release  to  what  was 
under  consideration  at  the  time  of  giving  it."    So, 
in  Faretoell  v.  Coker,  an  unreported  case,  referred 
to  by  Sir  Wm.  Grant,  M.B.,  m  the  case  of  ChoU 
numdeley  T.   Clinton  and  others  (3  Mer.  258)  as 
decided  by  Lord  King,  L.C,  and  afterwards  by  the 
House  of  Lords,  where  a  tenant   for  life,  with 
remainder  to  his  son  in  tail,  and  remainder  to  him- 
self in  fee,  devised  all  his  estate  to  his  daughter, 
and  the  surviving  daughter  executed  a  general 
release  to  her  brother,  the  tenant  in  tail,  in  words 
suffident  to  pass  the  remainder  in  fee,  and  after- 
wards filed  a  bill  to  set  aside  the  release  on  the 
ground   that  she  only  meant  to  discharge   her 
brother's  estate  of  a  portion  to  which  she  was 
entitled  under  an  antecedent  settlement.    To  this 
it  was  answered  that  the  release  was  given  for  the 
purpose  of  conveying  the  reversion,  in  order  to 
save   the    brother   the   necessity  of  suffering  a 
common  recovery.     At  first  Lord  King  decreed 
in  the  daughter's  favour,  but  afterwards  directed 
an  issue  to  try,  first,  whether  at  the  time  of  execu- 
ting the  release  she  knew  or  was  apprised  of  her  title 
under  the  will  to  the'  reversion ;  and,  secondly, 
whether  she  intended  by  the  release  to  pass  that 
reversion.    On  the  pleaaing^  in  the  present  case  it 
must  be  taken  as  admitted  that  the  plaintiffs  were 


nnaware,  and  that  the  defendant  was  aware,  of  the 
existence  of  the  debt  iu  question.    He  cited  also 
Tayler  and  olhert  r.  Romersham,  4  M.  &  S.  423. 

Martin,  B.— We  are  all,  I  believe,  of  opinion 
that  the  plaintiffs'  equitable  replication  to  the 
defendant's  second  and  third  pleaa  in  this  case  is  a 
bad  one.    Mr.  Cole  has  cited,  and  stronKly  relied 
upon,  the  case  of  Lyall  attd  another  v.  Edwards  in 
this  court  (t(5i  sup.)  as  an  authority  in  favoor  of 
the  plaintiffs  in  the  present  case.    I  think  ^at 
case  was  quite  rightly  decided,  but  then  it  is  an 
entirely  different  case  from  the  present.    That  was 
an  action  in  trover  for  a  wrongful  conversion  of 
the  plaintiff's  goods,  namely,  certain  indigo  war- 
rants, in  answer  to  which  action  the  defendants 
pleaded  a  release  of  the  defenc^ants  by  the  plain- 
tiffs by  deed  item  the  cause  of  action,  and  th^ 
was  an  equitable  replication  setting  out  an  in- 
spectorship deed  and  a  release  by  the  plaintiffs,  as 
creditors,  before  action,  of  the  defendants  from  all 
actions,  &e.,  by  reason  of  any  debts  and  claims, 
&c.,  and  that  the  claim  in  the  action  was  not  in 
the  contemplation  of  the  parties  at  the  time  the 
release  was  executed,  and  so  came  not  within  its 
operation.      The    two   subject    matters    of    the 
release    and     the    action    in    that     case    were 
utterly   and    entirely  distinct  and  different,  the 
one  from  the  other.     The  action   there  was  in 
trover   to   recover  certain  warrants   of  the  de- 
posit of  which  by  the  defendant  the  plaintiffs  were 
altogether  ignorant,  and  the  release  pleaded  by 
the  defendant  in  answer  to  the  action  was  given 
fot  the  purpose  of  releasing  a  debt,  a  claim  of  an 
entirely  different  kind.    That  case,  therefore,  does 
not  in  my  judgment  at  all  apply  in  the  present 
instance.    No  doubt  also  the  pnnciple  of  the  cases 
in  the  equity  court  which  have  been  cited  is  per- 
fectly true  and  correct,  but  I  do  not  think  it  apph^s 
here.    Here,  there  was  a  release  by  the  plaintiffs  of 
all  debts,  which  the  defendant  pleads  in  answer  to 
the  plaintiffs'  claim  for  money  due  to  them.    The 
plaintiffs,  in  replv,  allege  that  there  was  a  debt  due 
to  them  from  the  defendant  of  the  existence  of 
which  they,  the  plaintiffs,  were  ignorant  when  they 
executed  the  release,  but  that  the  defendant  knew 
of  the  debt  at  that  time.    The  plaintiffs  in  their 
replication  nowhere  allege  or  charge  any  frand  on 
the  part  of  the  defendant  in  keeping  baclc  from  the 
plaintiffs  the  knowledge  of  the  fact  that  this  debt 
was  owing  to  them  from  him;  and  n<m  constat  that 
the  defendant  did  not  intend  all  through  that 
the  release  should  extend  to,  and  operate  upon — 
and  that  he  did  not  believe  that  it  would  extend 
to,  and  operate  upon — this  very  debt.    I  think, 
therefore,  for  these  reasons,  that  our  judgment  on 
the  demurrer  should  be  given  for  the  defendant. 

Bbamwkll,  B. — I  am  entirely  of  the  same 
opinion,  and  for  the  same  reasons.  Now,  indwen- 
dently  of  any  authority,  what  is  the  effect  or  the 
pleadings  in  this  case  P  why,  that  the  plaintiffs  did 
not  know  of  the  existence  c^  this  debt,  and  did 
not  intend  to  release  it,  but  that  the  defendant 
did  know  of  its  existence,  and  did  not  inform  the 
plaintiffs  of  it.  I  may  here  observe,  n^^vely, 
that  there  is  no  statement  in  the  plea  that  the  de- 
fendant intended  that  this  release  should  not  e<* 
tend  to  and  operate  upon  the  debt.  In  terms,  it  u 
a  distinct,  entire,  and  absolute  release  froin  ■'' 
debts  whatever  in  consideration  of  the  deliverT 
and  transfer  by  the  defendant  to  the  plaintiffs  and 
the  other  creditors  of  the  defendant  of  oearW^ 
stocks,  shares,  and  securities  therein  mentioned,  And 
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which  were  so  delivered  and  transferred  accord- 
ingly, and  the  plaintiffs  now  say,  inasmuch  as  we 
hare,  since  the  date  of  that  release,  discorered  a 
debt  dne  to  as  from  you,  we  claim  to  be  allowed  to 
ignore  and  set  aside  the  operation  of  our  deed  of 
rekase,  we  ask  to  have  all  the  benefit  to  ourselves 
accming  therefrom,  and  to  diminish  and  do  away 
with  all  the  benefit  thereof  to  yon  the  defendant. 
It  would,  indeed,  be  the  hardest  case  in  the  world 
as  regards  the'  defendant  if  that  view  of  the  plain- 
tiffs were  to  be  established,  and  if  the  defendant 
wore  now  to  be  deprived  of  the  benefit  of  the 
deed  and  contract  entered  into  and  executed 
for  good  consideration  between  him  and  the 
plaintiffs.  The  cases  which  have  been  cited 
before  ns  from  the  equity  conrts  proceed  on 
the  ground  of  mistake,  or  on  a  showing  of 
such  circumstances  that  the  plaintiff  could  claim 
to  be  indemnified,  and  seek  to  have  the  contract 
rectified.  Bat  that  cannot  be  done  in  this  case, 
at  least  not  in  this  court.  Again  the  case  of  I/j/all 
and  another  v.  Edwards,  which  has  been  cited 
from  this  court,  is  perfectly  distinguishable.  The 
release  in  that  case  was  from  delt  or  claims  ejugdem 
generis,  and  the  claim  in  the  action  there  was  for  a 
torf.a  claim  which  was  no  more  within  the  purview 
of  the  release  than  if  it  had  been  a  claim  for  da  ma  ges 
for  an  assault  and  battery.  The  matter  is  very 
clearly,  precisely,  and  definitely  stated  in  the  judg- 
ment of  Wilde,  B.  in  that  case,  where  that  learned 
judge  expressed  himself  as  follows :  "  The  doctrine 
of  a  court  of  equity  is  that  a  release  shall  not  be 
construed  as  applying  to  something  of  which  the 
party  executing  it  was  ignorant,  and  we  have  now 
to  act  on  that  doctrine  in  a  court  of  law.  I  think 
it  will  be  found  that  a  court  of  hiw  would  correct  a 
mistake  of  fact,  but  it  is  not  necessary  to  decide 
that  point.  However  that  may  be  the  replication 
is  good.  With  respect  to  the  rejoinder,  it  is 
stnaiously  so  drawn  as  to  avoid  saying  that  the 
defendants  were  authorised  to  deposit  the  warrants. 
The  autbori^  to  deposit  is  set  out,  and  we  would 
expect  to  find  a  statement  that  the  warrants  were 
deposited  under  that  authority;  but  the  defendants 
carefully  omit  to  state  anything  of  the  kind.  The 
rejoinder  does  not  answer  the  allegation  in  the 
repliofition  that  the  plaintifis  were  ignorant  of  the 
deposit  of  the  warrants.  The  replication  shows  that 
the  release  was  given  for  the  purpose  of  releasing 
»  debt,  and  that  a  claim  arising  out  of  a  wrongful 
deposit  of  the  warrants  is  not  within  it."  (See 
LyaU  V.  Edwards,  6  H.  &  N.  348 ;  30  L.  J.  197,  Ex.) 
The  judgment  of  the  court  on  this  demurrer  must 
be  for  the  defendant. 

Cleasbt,  B. — I  am  also  quite  of  the  same  opinion. 
The  replication  in  LuaU  v.  Edwards  contains  this 
avemment,  "  And  the  plaintiffs  executed  the  said 
indenture  intending  that  the  execution  thereof 
should,  and  believing  that  it  did  and  would,  and 
that  it  was  intendedTby  the  defendMits  to,  relate 
only  to  the  sum  of  money  in  which  the  defendants 
then  were  indebted  to  the  plaintiffs,  and  intending 
thereby  only  to  release  the  said  debt,  and  not  in- 
tending to  release  any  other  claim  or  eattse  of  action 
whatsoever,  and  that  if  the  plaintiffs  had  known  at 
the  time  of  the  execution  of  the  said  indenture  of 
the  existence  of  the  claim  in  respect  of  which  this 
action  is  brought,  they  would  not,  nor  would 
either  of  them,  have  executed  the  said  indenture." 
There  the  replication  was  in  respect  of  a  matter 
of  which  the  defendants  only  could  have  know- 
ledge. But  it  proceeds  to  say  that  the  plaintiffs 
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executed  the  release  "believing  that  it  did  and 
would,  and  that  it  was  intended  dv  the  defendants 
to,  relate  only  to  the  sum  then  due  from  the  de- 
fendants, and  intending  thereby  only  to  release 
the  said  debt,  and  not  intending  to  release  any 
other  claim,  Ac.,"  a  statement  which  could  not 
have  been  proved  and  indeed  is  not  alleged,  in  the 
present  case,  a  circumstance  which  makes  all  the 
difference  between  the  two  cases. 

Judgment  for  the  defendant. 

Attomev  for  the  plaintiffs,  W.  A.  Oreatorex,  59, 
Chancety-»ne,  W. 

Attorney  for  the  defendant,  H.  Harris. 


(Kquitg  Courts. 

• — ♦ — 

COTTBT  or  APKBAL   TS  CHAirCEBT. 

Beportod  b7  Thou  as  Bbooksbasx.  E.  Stkwakt  Bochz,  and 
H.  Peat,  Eiqra.,  Barriiten-at-Law. 

Nov.  9,  10,  and  25. 

(Before  the  Lobds  Justices. 

Ex  parte  Wiseman  ;  Be  Kelson,  Tkitton  and  Co. 

Bankrnptcy — Deed  of  inspectorship — Proof  nf  debt 
-^-Agreement  to  indemnify — When  broken — Un- 
liqiiidaied  damages — Contingent  liability — The 
Bankrupt  Lam  Consolidation  Act  1849  (12  ^  13 
Viet.  e.  106),  ».  178— 27i(i  Bankruptcy  Act  1861 
(24  ^  26  Vict.  e.  134),  ».  153. 

A  person  who  enters  into  an  agreement  to  indemnify 
another  against  the  consequences  of  his  doing  a 
certain  ad,  is  not  thereby  necessarily  made  liable 
to  pay  a  sum  of  money  to  him,  as  he  may  possibly 
fvijU,  his  agreement  in  another  way,  and  swih  an 
agreement  is  not  broken  wntU  the  person  who  is  to 
be  vndemniAed  is  compelled  to  make  some  payment 
from  which  he  was  to  be  saved  harmless.  The 
liahility  upon  such  a  contract  before  actual  breach 
is  therefore  not  a  eontingetU  liability  which 
can  be  proved  in  a  bankrMitey  by  virtue  of  sect. 
n&  of  the  Bankrupt  Law  donsolidation  Act  1849. 

In  the  yecur  1863  K.  8f  Co.,  as  agents  for  M.,  in- 
struded  W.  ^  Co.  to  sell  some  cotton  goods  on 
his  behalf.  The  goods  were  sold  to  f.  If  Co., 
who  paid  for  them  by  means  of  three  bUls  of 
exchange  drawn  upon  them  by  W,  ^  Go.  and  ac- 
cepted by  P.  4/"  Co.  K.  ^  Co.  claimed  to  be  entiUed 
to  these  bills  by  reason  of  the  state  of  the  accounts 
between  themselves  ami  M.,  and  they  requested 
W.  ^  Go.  to  hand  over  the  bills  to  them,.  TV.  i'  Co. 
consented  to  hand  the  biUs  over  upon  being  gua- 
ranteed by  K.  Sf  Go.frcm  amy  loss  in  consequence 
of  their  so  doing.  K.  Sr  Go.  accordingly,  on  the 
29th  April  1863,  gave  W.  ^  Co.  a  guarantee  in 
writing,  by  which,  in  eontideroHon  of  the  bUls 
being  handed  over  to  them,  they  undertook  and 
agreed  with  W.  ir  Go.  to  save  and  keep  them 
Mmdess  and  indemnified  from  and  against  aU 
daims  and  demands  whiai  might  be  made  on 
them  for  the  bHU  or  fhe  proceeds  thereof,  and  aU 
loss,  costs,  eharaes,  damages,  and  expenses  which 
W.  and  Co.  might  on  any  account  or  in  any  way 
suffer,  sustain,  or  be  put  unto  in  consequence  of 
{heir  handing  over  the  biUs  to  K.  Sf  Go.  ^  And 
K.  if  Go.  tMreby  further  undertook  that  in  the 
event  of  any  proceedings  either  in  law  or  in  equity 
beina  commenced  against  W.  4"  Go.  in  respect 
of  the  bills,  or  upon  the  accounts  between  W. 
If   Go.  and    M.    m   connection   with  the  biUs, 
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K.  and  Co.  would  alto  mve  luinnlest  and 
Ase«p  mdemnificd  W.  and  Co.  from  aj»d  agahist 
all  costs,  charges,  damages,  and  expenses  which 
they  might  suffer,  sustain,  or  be  put  unto  in  conse- 
quence of  stick  proceedings.  Tlis  hills  were  accord- 
ingly handed  over  to  K.  Sf  Co.  M.  died,  and  an 
action  was  on  tlie  6th  Nov.  18(33  commenced 
a{iainst  W.  and  Co.  by  his  administ)-atnx  to 
recover  the  amount  of  the  bills.  On  theV2thJnly 
1865  the  'plaintiff  in  this  action  obtained  a  verdict 
against  W.  and  Co.  for  the  full  amount  of  the 
bills,  with  interest  aiid  costs.  Judgment  was 
signed  on  the  27th  July  1865,  and  the  costs  were 
taxed  on  the  ifh  Aug.  1865.  Meanwhile  K.  and 
Co.  had  stopped  payment,  and  Imd,  on  the  2iOth 
June  1865,  executed  a  deed  of  inspectorship,  which 
was  registered  jinder  the  Bankruptcy  Act  1861  on 
the  20</t  July  1865.  W.  and  Co.  did  not  assent 
to  this  deed.  This  deed  was  expressed  to  be  made 
between  K.  and  Co.  of  the  first  part,  the  inspectors 
of  tJie  second  part,  and  the  several  jiersons,  com- 
panies, and  co-partnership  firms,  who,  at  the  date 
of  the  deed,  were  respectively  creditors  of  K.  and 
Co.,  or  any  of  them,  or  who  tootdd  be  entitled  to 
prove  under  an  adjudication  of  bankmwtcy  against 
K.  and  Co.,  founded  on  a  petition  filed  on  the  day 
of  the  date  of  the  deed,  of  the  third  part.  This  deed 
eont<iined  a  covenant  by  K.  and  Co.  to  assign  to 
the  inspectors  their  estate  if  eaUed  wpon  to  do  so. 
No  assignment  wcu  in  fact  made.  Tip  to  the  stop- 
page of  K.  and  Co.  their  attorney  defended  the 
action  against  W.  and  Co.,  at  the  erpense  ofK.  and 
Co.,  but  after  the  stoppage  of  K.  and  Co.  the 
defence  was  continued  by  tlie  cUtomey  of  W.  and 
Co.  cU  tkeir  emaense.  tn  1866  W.  and  Co.  paid 
the  amouni  of  the  bUls  to  M.'s  administratrix. 
The  question  being  then  raised  whether  W.  and 
Co.  were  bound  to  p^-ove  for  the  amount  of  what 
they  had  so  paid  under  the  intpeetorship  deed, 
or  wh  ether  Oiey  were  at  liberty  to  sue  K.  and  Co. 
for  it  upon  the  guarantee : 

Held,  that  the  guara/ntee  was  not  a  warranty  that 
K.  and  Co.  were  the  true  owners  of  the  hiUs,  nor  a 
promise  by  K.  and  Co.  at  onee  to  pay  to  W.  and 
Go.  the  amount  of  the  biUs  if  a  valid  dmm  teae 
made-upon  them  for  thai  amxmnt,  and  consequenOy 
that  the  contract  of  indemnity  was  not  broken 
before  the  daie  of  the  inspectorship  deed: 

Seld,  therefore  (reversing  a  decision  of  the  registrar), 
thai  W.  and  Co.  could  not  prove  under  the  deed  for 
what  V>/sy  had  paid  to  the  administratrix  ofM.  in 
respect  of  the  hUls  by  virtite  either  of  sect.  178  of 
the  Banierv/pt  Law  Consolidation  Act  of  1849,  or 
of  sect.  153  of  the  Bankruptcy  Act  1861,  andth^e- 
fore  that  W.  and  Co.  could  sue  K.  and  Co.  upon  the 
guarantee. 

K.  amd  Go.  proved  in  a  suit  which  had  been  insti- 
tuted to  admmigter  M.'s  estate  for  a  sum  of  mare 
than  50001.,  wfcteA  was  due  from  him  to  them,  and 
received  tvao  dividends  thereon,  cmumnting  re- 
epeaivOy  to  1014?.  17«.  Sd.,  and  llOl.  3s.  &d.. 
The  estate  ofM.,  which  was  got  in  in  the  adminis- 
tration suit,  consisted  to  a  great  extent  of  the  sum, 
which  vm»  paid  by  W.  and  Co.  in  satisfaetion 
of  the  judgmmtt  recovered  against  them  by  M.'s 
admin%ttratri».  W.  and  Co.  daimed  a  lien  upon 
<%e  two  sums  reeeined  by  K.  and  Co.  from  M.'s 
estate,  and  cUtached  them  in  the  hands  of  the  soli- 
citors of  K.  eund  Go.,  with  whom  they  had  been 
plaoed  as  stakeholders.  K.  cmd  Co.  alto  claimed 
a  Uen  upon  these  two  mms  : 

BtUd,  that  thete  turns  ware  distributable  among  the 


creditors  of  K.  and  Co.  generally  under  ihetrusU 

of  the  inspectorship  deed. 
This  was  an  appeal  by  Mr.  James  "Wiseman,  as 
surviring  partner  of  a  firm  of  James  Wiseman  and 
Co.,  from  a  decision  of  Mr.  Begistrar  Spring  Rice, 
sitting  as  Chief  Jndge  in  Bankruptcy,  upon  a 
special  case  stated  by  agreement  for  the  opimon  of 
the  Court  of  Bankruptcy.  The  following  facts  ap- 
peared from  the  case : 

In  the  years  1862  and  1863  Messrs.  Kelson, 
Tritton,  and  Co.,  acted  aa  the  London  correspon- 
dents of  the  firm  of  Eobert  Frith  and  Co.,  of 
Bombay,  merchants,  of  which  firm  Mr.  Frederick 
Matthev,  was  a  member.  He  was  in  the  habit 
when  m  England  of  speculating  on  his  own 
account  in  cotton  or  other  goods,  and  as  his  agents 
in  such  transactions  he  employed  Kelson,  Tritton, 
and  Co. 

On  the  4th  Sept.  1862,  Kelson,  Tritton,  and  Co., 
as  such  agents,  advanced  for  Matthcy  a  sam  of 
2000J.  towards  payment  for  certain  cotton  goods 
bought  for  him  by  Messrs.  James  Wiseman  and 
Co.  who  were  commission  agents.  Kelson,  Tritton, 
and  Co.,  by  their  cheque,  paid  the  2000i.  direct 
to  Wiseman  and  Ca,  and  it  was  verbally  arranged 
between  Alatthey,  and  Kelson,  and  Co.  that  the 
2000Z.  was  to  be  retained  by  Kelson  and  Co.  out 
of  the  proceeds  of  the  sale  of  the  goods.  After- 
wards, as  the  agents  of  Matthev,  and  by  his  direc- 
tion. Kelson  and  Co.  instructed  Wiseman  and  Co. 
to  sell  the  goods  on  Matthey's  behalf.  The  goods 
were  acconiingly  sold  by  Wiseman  Mid  Co.  to 
Messrs.  Palmer  and  Co.  in  Matthey's  life- 
time, on  the  instructions  so  received  from 
Kelson,  Tritton,  and  Co.,  and  Wiseman  and  Co. 
received  in  payment  for  the  goods  three  bills  of 
exchange  dated  respectively  the  27th  Feb.  1863,  and 
drawn  by  Wiseman  and  Co.,  upon  and  accepted  by 
Palmer  and  Co.,  for  the  respective  sums  of 
741L  19«.  9d.,  9701.  Is.  Sd.,  and  672Z.  2«.  lid.,  par- 
able to  the  oi-der  of  Wiseman  and  Co.  four  months 
after  date.  After  the  death  of  Matthey,  which 
took  place  on  the  20th  Feb.  1863,  Kelson  and  Co.,  in 

enrsoance  of  ther  arrangement  in  that  behalf  with 
im,  applied  to  Wiseman  and  Co.  to  deliver  to 
them  the  three  bills  as  being  the  proceeds  of  the 
sale  of  the  goods ;  and  for  Wiseman  and  Co.'s 
security,  and  by  way  of  indemnity  to  them.  Kelson 
and  Co.  agreed  to  give  Wiseman  and  Co.  their 
guairantee  in  the  form  which  will  be  presently 
stated. 

On  the  3rd  of  March  1863  Kelson,  Tritton,  and 
Co.,  being  creditn^  of  Matthey  for  a  large  amonnt 
on  various  accounts,  issued  an  attachment  oat  of 
the  Lord  Mayor's  Court  of  London  for  2183J.  17».  9d., 
by  which  the  three  bills  of  exchange  which  were  in 
Wiseman  and  Co.'s  himds  became  attached  as 
goods  and  property  formerly  belon^ng  to  Matthey, 
no  letters  of  adminiBtration  to  his  effects  having 
then  been  taken  ont.  On  the  29th  April  186J. 
Wiseman  and  Co.  handed  over  the  bills  to  Kelson 
and  Co.,  upon  their  giving  them  a  gnarantee  in 
writing  si^ed  by  them  ftnd 'dated  the  29th  April 
1863.  This  guarantee  provided  diat,  in  consider*- 
tion  of  Wiseman  and  Ua  haviag  handed  over  the 
three  bills  to  Kelson,  Trttton,  and  Co.,  "  Kelson, 
Tritton,  and  Co.  hereby  undertake  and 
a^ree  with  WiseniMi  and  Co.  to  save  and  keep 
them  harmless  and  indenmifted  of,  from,  and 
against  all  claims  and  demands  which  may  be  made 
on  them  or  any  of  them  for  the  said  bills  or  the 
proceeds   thereof,   and   all   loss,  costs,  charges 
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damages,  and  expenses  which  they,  the  said  Wise- 
man and  Co.  or  any  of  them  shall  or  may  on  any 
accoont,  or  in  any  way,  suffer,  sustain,  or  be  put 
unto  for  or  by  reason,  or  in  consequence  of  their 
80  handing  over  and  ^ving  up  the  said  bUla  as 
aforesaid.  And  the  said  Kelson,  Tritton  and  Co. 
further  undertake  and  agree  with  the  said  Wise- 
man  and  Co.,  that  in  the  event  of  any  proceedings 
either  at  law  or  in  equity,  or  otherwise,  being  com- 
menced against  the  said  Wiseman  and  Co.  in 
respect  or  the  said  bills,  or  upon  the  accounts 
between  the  said  Wiseman  and  Co.  and  the  said 
Frederick  Matthey  in  connection  with  the  said 
bills,  or  out  of  which  the  said  bills  originated,  the 
said  Kelson,  Tritton  and  Co.  will  also  save  harm- 
less and  keep  indemnified  the  said  Wiseman  and 
Co.  from  and  against  all  costs,  charges,  damages, 
and  expenses  which  they  may  suffer,  sustain,  or  be 
put  unto  by  reason  or  in  consequence  of  such 
proceedings ;  and  in  the  event  of  security  being 
ordered  to  be  given  by  the  said  Wiseman  and  Co. 
in  any  such  proceedings,  or  their  being  ordered  to 
bring  any  amount  into  court  under  such  proceed- 
ings, then  and  in  such  case  the  said  Kelson,  Tritton 
urJi  Co.  will  procure  such  security,  or  pay  and  pro- 
vide the  said  Wiseman  and  Co.  with  the  amount 
so  ordered  to  be  paid,  as  the  case  may  be." 

Soon  after  Matthey's  death  a  suit  was  commenced 
for  the  administration  of  his  estate,  and  an  ad- 
ministration decree  was  made.  On  the  6th  Nov. 
1863,  under  an  order  of  the  Court  of  Chancery 
in  that  suit,  an  action  at  law  was  commenced  by 
Matthey's  administratrix  against  Wiseman  and  Co. 
to  recover  the  amount  ot  the  three  bills  of  ex- 
change, on  the  ground  that  Wiseman  and  Co.  had 
improperly  parted  with  them  to  Kelson  and  Co. 
The  plaintiff  demurred  to  the  defendant's  rejoinder 
in  this  action,  and  on  the  10th  May,  1865,  the 
Court  of  Common  Pleas  gave  judgment  in  favour 
of  the  plaintiff  on  the  demurrer. 

The  issues  of  fact  were  afterwards  tried  by  a 
jury,  and  a  verdict  was  found  for  the  plaintiff  on 
the  12th  July  1865,  for  2183J.  17«.  9d.,  the  amount 
of  the  three  bills  with  interest,  and  on  the  27th 
July  1865,  the  plaintiff  signed  final  judgment  for 
the  amount.  The  plaintiff's  costs  were  taxed  on 
the  4th  Aug.  1865,  at  153i.  2s.  Id.,  and  on  the 
same  day  the  master  gave  his  allocatur  for  that 
amount.  Wiseman  and  Co.  paid  the  receiver  of 
Matthey's  estate  the  sum  of  23881  lis.  4d.  (which 
was  the  amount  of  the  judgment  debt  and  costs 
and  further  interest)  by  three  instalments,  viz., 
795Z.  1».  6d.  on  the  23rd  Jan.  1866,  794L  6s.  5d.  on 
the  7th  May  1866,  and  79«.  6g.  Sd.onthe  31st  May 
1866.  The  total  amount  of  assets  collected  by  the 
receiver  of  Matthey's  estate  was  3097?.  2«.  lOd, 
which,  after  deductmg  payments  made  by  him  and 
commission,  became  reduced  to  2^9(.  9*.  lOd. 
The  receiver  of  MfAthey's  estate  had  notice  of  all 
these  facts.  On  the  30th  June  1865,  Kelson  and 
Co.  executed  a  deed  of  inspectorship  for  the  benefit 
of  their  creditors,  which  was  registered  under  the 
Bankriiptcy  Act  1861  on  the  20th  July  1865. 
Wiseman  and  Co.  did  not  assent  to  this  deed. 
The  deed  was  expressed  to  be  made  between  the 
debtors  of  the  first  part,  the  inspectors  of  the 
second  part,  and  the  several  persons,  companies, 
and  co-partnership  firms  who  at  the  date  thereof 
were  respectively  creditors  of  the  said  debtors  or 
any  of  them,  or  who  would  be  entitled  toproveuhder 
'  an  adjudication 'of  bankruptcy  against  the  debtors 
founded  on' a  petition  filed  on  the  day  of  the  date 


of  the  deed,  of  the  third  part.  This  deed  oontained 
the  usnal  covenant  by  the  debtors  to  assign  their 
estate  to  the  inspectors,  if  called  npon  to  do  so, 
but  no  assi^ment  was  actually  made,  and  the  estate 
was  administered  by  the  debtors  under  the  direction 
of  the  inspectors,  and  a  dividend  of  4«.  in  the 
pound  was  paid  long  before  the  stating  of  the 
special  case.  In  April  1866  a  claim  of  Kelson 
and  Co.  (in  their  own  name)  against  Matthey's 
estate  was  allowed  in  the  administration  suit 
at  the  sum  of  53352.  168.  5d.,  with  interest  and 
costs.  This  daim  was  for  money  due  to  them  for 
commission  and  interest  on  sale  of  goods,  as 
accents  for  Matthey,  and  also  for  moneys  due  for 
share  of  profits  on  transactions  on  joint  account  of 
Kelson  and  Co.  and  Matthey.  In  these  accounts 
both  the  advance  of  the  20007.  to  Matthey,  and  the 
payment  by  Wiseman  and  Co.  of  the  three  bills  of 
exchange  were  debited  and  credited.  On  the  18tb 
Aug.  1869  Kelson  and  Co.  received  lOUl.  17s.  3d., 
beine  the  first  dividend  payable  by  Matthey's  estate 
on  tneir  claim,  and  on  the  15th  July  1870  they 
received  the  further  sum  of  110{.  3«.  8d.,  being  a 
second  dividend.  These  two  sums  Kelson  and  Co. 
received  without  their  inspectors'  knowledge,  and 
they  handed  them  to  their  private  solicitors  pend~ 
ing  the  determination  of  claims  made  on  these 
sums  by  Wiseman  and  Co.  and  by  Kelson  and  Co. 
On  the  16th  March  1870  Wiseman  and  Co.  issued 
an  attachment  out  of  the  Lord  Mayor's  Court  for 
the  sum  of  20001.  against  the  above  two  sums, 
which  were  in  the  hands  of  the  solicitors  of  Kelson 
and  Co.  These  two  sums  were  also  claimed  by  the 
inspectors  as  belonging  to  them  under  the  trusts 
of  the  deed.  Kelson  and  Co.  contended  that  Wise- 
man and  Co.'s  claim  under  the  guarantee  was  a 
debt  provable  under  the  deed,  and  that  they  were 
bound  to  prove  under  it  for  the  23837.  14*.  4<i. 
Wiseman  and  Co.,  on  the  contrary,  contended  that 
they  were  not  bound  by  the  inspectorship  deed, 
and  that  they  were  entiued  to  sue  Kelson  and  Co. 
on  their  guarantee,  and  to  attach  in  part  satisfac- 
tion of  their  claim  the  two  sums  in  the  hands  of 
the  solicitors  of  Kelson  and  Co.  For  the  settlement 
of  all  these  questions  the  special  case  was  agreed 
upon  for  the  opinion  of  the  court.  Upon  the  hear- 
ing of  this  case  Mr.  Registrar  Spring-Bice,  sitting 
as  chief  judge,  declared  that  Wiseman  and  Co,  were 
to  be  deemed  to  be  creditors  under  the  trusts  of 
the  inspectorship  deed  only  for  the  sum  of 
21837.  17«.  9d.,  the  amount  of  the  verdict  in  the 
action  against  Matthey's  administratrix,  and  that 
they  should  be  permitted  to  prove  against  the  estate 
of  Kelson  and  Co.  for  that  sum,  but  that  Wiseman 
and  Co.  were  not  creditors  under  the  deed  for  the 
costs  of  the  action ;  that  Wiseman  and  Co.  were  not 
entitled  to  maintain  an  action  against  Kelson  and 
Co.  for  breach  of  the  indemnity ;  that  Wiseman 
and  Co.,  were  not  entitled  to  any  lien  npon  the 
two  sums  which  they  had  attached  in  the  hands 
of  the  solicitors  of  Kelson  and  Co. ;  and  that 
Kelson  and  Co.  had  no  claim  upon  those  smns, 
but  that  they  on  the  contrary  formed  part  of  the 
trust  estate  under  the  inspectorship  deed.  From 
this  decision  Wiseman  appealed. 

In  addition  to  the  facts  appearing  in  the  special 
case,  the  solicitor  of  Kelson  and  Co.,  in  answer 
to  questions  put  to  him  by  the  Lords  Justices, 
stated  that  his  firm  def^ded  the  action  brought 
by  Matthey's  administratrix  against  Wisciriati 
and  Co.  at  Kelson  and  Co.'s  expense  until  after 
the  judgment  was   given   upon    the.  demurrer. 
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Soon  after  that  Kelson  and  Co.  stopped  payment, 
and  thenceforth  by  amicable  arrangement  between 
the  parties  the  defence  of  the  action  was  carried 
on  by  Wiseman  and  Co.'s  own  solicitors  at  their 
expense. 

Sivantion,  Q.C.  and  the  Hon.  A.  Tlietiger,  on 
behalf  of  the  appellants,  argued  that  the  contract 
of  Kelson  and  Co.,  under  the  guarantee,  had  not 
been  broken  at  the  date  of  the  inspectorship  deed. 
The  date  of  execution,  not  that  of  registration,  was 
the  period  to  be  considered :  (Be  Kelson,  L.  Bep. 
4  Ch.  App.  125.)  There  was,  therefore,  no  right 
of  proof  under  the  deed  either  by  means  of  sect. 
163  of  the  Bankrupt*^  Act  1861  or  of  sect.  178  of 
the  Bankrupt  Law  Consolidation  Act  of  1849. 
As  to  the  former,  they  referred  to  : 

Cary  r.  Dawson,  L.  Bep.  4  Q.  B.  568 ;  21  L.  T.  Bep. 
N.S.23J 

Stlteley  r.  Sfaiiuiby,  L.  Bep.  2  C.  P.  568 1  16  L.  T. 
Bep.N.S.701j 

Marhn'i  Patent  Anchor  Company  T.lforton,  L.  Bep.  3 
Q.B.S06; 

Johnwn  t.  Shajte,  L.  Bep.  4  Q.  B.  700 ;  20  L.  T.  Bep. 
N.  S.  909 ; 

Bharland  v.  Spenee,  L.  Bep.  2  C.  P.  456 ;  16  L.  T. 
Bep.N.  S.SSS; 

B»  parte  WUmol,  Re  Thompion,  L.  Bep.  2  Ch.  App. 
795 ;  16  L.  T.  Bep.  N.  S.  650 ; 

Re  Penton,  L.  Bep.  1  Ch.  App.  158. 
And  as  to  the  latter,  they  referred  to : 

Bobson'a  Bankroptcf  Law,  191 ; 

Hankin  r.  Bennett,  8  Ex.  107 ; 

Warburg  r.  Taclcer,  E.  B.  i  E.  914 ; 

Adkim  T.  Farxngten,  5  H.  4b  N.  586 ; 

En  parte  Barwie,  8  De  O.  M.  &  O.  762 ; 

Miteatfe  t.  Bemton,  L.  Bep.  1  E.  A  I.  App.  242. 

Be  Oex,  Q.C.  and  Finlay  Knight,  on  behalf  of 
Kelson,  Tritton  and  Co.,  argued  that  the  guarantee 
amounted  to  a  warranty  by  Kelson,  Tntton  and 
Co.  that  the  three  bills  were  really  their  property, 
and  that  therefore  the  contract  was  broken  as  soon 
as  a  valid  claim  in  respect  of  the  bills  was  made 
by  Matthey's  adminbtratriz  on  Wiseman  and  Co. ; 
therefore  proof  could  be  made  by  virtae  of  sect. 
153  of  the  Bankruptoy  Act  1861. 

Ex  parU  MendeU  1  De  O.  J.  &  S.  330;  9  L.  T.  Bep. 
K.  S. 793  ; 

Cruse  T,  Paine  L.  Bep.  6  Eq.  641 ;  ib.  4  Ch.  App.  441 ; 
19L.T.Bep.N.S.  127. 
But  if  proof  could  not  be  made  under  sect.  153 
of  the  Bankruptoy  Act  1861,  then  sect.  178  of  the 
Bankrupt  Law  Consolidation  Act  of  1849  exactly 
met  the  case. 

Exparte  Bateman,  re  Boutledge,  8  De  O.  M.  &  <}. 

Ex  parte  Bmnois  (uM.  (up.)  ; 

Hcmlein  t.  Bennett  (uW.  tup.) 
were  in  &Tour  of  the  respondents'  contention. 

Boxhurgh,  Q.C.  and  A.  L.  Smith,  on  bebaU  of  the 
inspectors,  contended  that  the  two  sums  received  by 
Kelson  and  Co.  from  Matthey's  estate  were  dis- 
tribut^le  among  the  creditors  generally  under  the 
inspectorship  deed,  and  were  not  subject  to  any 
lien  in  &vour  of  Wiseman  and  Co. 

Bwanelon,  Q.C.  in  reply,  referred  to 
Broufh  T.  Oddy,  1  B.  &  M.  55 ; 
Antrobut  y.  Davidson,  3  Mer.  56D ; 
Kent  y.  Thomas,  L.  Bep.  6  Ex.  312;  24  L.  T.  Bep. 

N.S.668; 
Biehes  v.  Owen,  L.  Bep.  3  Ch.  App.  820. 

Jud^ent  was  reserved  until  the  25th  Nov., 
when  it  was  delivered  by — 

Lord  Justice  Mellish. — ^This  was  an  appeal 
on  a  special  case  stated  by  consent  for  the  opinion 
of  the  Court  of  Bankruptcy  between  James  Wise- 
man, of  the  first  part,  the  members  of  the  late  firm 


of  Kelson,  Trittou,  and  Co.,  of  the  second  part,  and 
the  inspectors  under  a  deed  for  winding  up  their 
estate  under  inspection,  which  was  executed  on  the 
30th  June,  1865,  of  the  third  part. 

There  are  four  questions  for  the  opinion  of  the 
court,  viz. : — Fi  rst.  Whether  Mr.  James  Wisemnn,  as 
the  surviving  partner  of  Wiseman  and  Co.,  is  to  be 
deemed  a  creKiitor  within  the  trusts  of  the  inspector- 
ship deed,  and  if  so,  for  what  amount  he  is  to  be 
permitted  to  prove ;  secondly,  whether  Wiseman  is 
entitled  to  treat  the  deed  as  not  binding  on  him, 
and  to  sue  Kelson  and  Co.  on  their  contract  of 
indemnity ;  thirdly,  whether  Wiseman  is  entitled  to 
any  lien  on  the  1014i.  178.  3d.  and  110/.  3«.  8d.  by 
virtue  of  his  proceedings  in  the  Lord  Mayor's  Court ; 
fourthly,  whether  Kelson  and  Co.  have  any  claim  on 
the  last-mentioned  sums,  and  any  right  to  retain 
them  towards  satisfiustion  of  what  theyjmay  be  called 
upon  to  pay  to  Wiseman,  or  whether  those  sums 
form  part  oi  the  trustestate  under  the  inspectorship 
deed.  The  answer  to  the  two  first  questions  depends 
upon  a  contract  of  indemnity  which  is  set  out  at 
length  in  the  fiith  paragrapn  of  the  case.  [His 
Lordship  read  it.]  On  the  6th  Nov.  1863,  an  action 
was  brought  by  the  administratrix  of  Mr.  Matthey 
against  Mr.  Wiseman  to  recover  the  proceeds  of 
the  bills  of  exchange  with  interest.  It  is  not 
stated  in  the  case  by  which  of  the  parties  the 
action  was  defended.  On  the  hearing  hefore  us  it 
was  admitted  that  the  action  was  defended  by 
Kelson,  Tritton,  and  Co.-  through  their  own 
attorneys  up  to  Mav  1866,  when  a  demurrer 
wliich  had  been  joinea  in  the  action  was  decided 
in  favour  of  the  plaintiff.  Shortly  after  this 
Kelson,  Tritton,  and  Co.  stopped  payment,  and 
the  defence  to  the  action  was  thenceforth,  with  the 
consent  of  Kelson,  Tritton,  and  Co.,  conducted  by- 
Mr.  Wiseman  through  his  own  attorney.  On  the  12th 
July  1865,  which  was  after  the  inspectorship  deed 
was  executed,  the  plaintiff  in  the  action  obtained  a 
verdict  against  Mr.  Wiseman  for  21831.  17».  9rf., 
and  shortly  afterwards  the  plaintiff  obtained  final 
judgment  for  that  sum,  and  1532.  2e.  Id.  costs.  Mr. 
Wiseman  in  the  year  1866  paid  the  whole  amount 
BO  recovered  against  him  in  three  instalments  to 
Matthey's  estate,  which  was  being  wound-up  in 
the  Court  of  Chancery.  The  question  then  is 
whether  under  these  circumstances  Wiseman  was 
a  creditor  who,  if  Kelson,  Tritton,  and  Go.  had 
become  bankrupt  on  the  30th  June  1866,  would 
have  been  entitled  to  prove  against  their  estate  for 
the  proceeds  of  the  bills  of  exchange  with  interest 
and  costs,  or  any  of  such  sums,  and  this  appears 
to  us  to  depend  upon  what  the  true  effect  of  the 
contract  of  indemnity  is.  It  was  contended  before 
us  that  j:he  contract  of  indemnity  amounted  to  a 
warranty  on  the  part  of  Kelson,  Tritton,  and  Co.  that 
they  were  the  persons  truly  entitled  to  the  bills  of 
exchange,  or  at  any  rate  to  an  engagement  on  their 
part  that,  if  a  valid,  claim  was  made  by  Matthey's 
representative  against  Wiseman  to  recover  the 
proceeds  of  the  bills  of  exchange,  they  would  forth- 
with pay  the  amount  of  the  b£s  of  exchange,  with 
interest.  If  that  was  the  true  construction  of  the 
contract,  then  no  doubt  it  would  follow  that  the 
contract  was  completely  broken  before  the  inspec- 
torship deed  was  executed,  and  the  case  would 
come  within  the  153rd  section  of  the  Act  of  1861. 
We  are  of  opinion,  however,  that  this  is  not  the 
true  construction  of  the  contract.  We  think  there 
is  no  warranty  that  Kelson,  Tritton,  and  Co.,  were 
entitled  to  the  bills,  nor  any  promise  that,  if  a 
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▼alid  claim  was  made  by  Matthey's  representative. 
Kelson,  Tritton,  and  Co.  would  forthwith  pay  the 
proceeds  of  the  bills  with  interest.  The  contract 
appears  to  as  distinctly  to  contemplate  that 
ICelson,  Tritton,  and  Co.  might,  if  they  pleased, 
cause  the  action  to  be  defended;  and  we  think  that 
if  Kelson,  Tritton,  and  Co.  had  continued  to  defend 
the  action  through  their  own  attorney,  and  then 
had  paid  the  full  sum  reoorered  and  the  costs  to 
Mattbey's  representative  as  soon  as  judgment  was 
signed,  and  before  execution  could  be  issued 
against  Wiseman,  the  contract  would  never  have 
been  brotken  at  all.  We  are  of  opinion,  therefore, 
that  no  breach  of  the  contract  had  been  committed 
previous  to  the  execution  of  the  deed  of  inspector- 
ship under  which  the  amount  of  the  bills  could 
have  been  recovered  as  damages.  K  the  contract 
had  been  broken  at  all,  and  the  special  case  does 
not  show  that  it  had,  it  had  only  been  broken  by 
Wiseman  having  been  allowed  by  Kelson,  Tritton, 
and  Co.  to  incur  adebt  to  his  ownattorney  in  defend- 
ing this  action  between  the  time  when  they  stopped 
payment  and  the  execution  of  the  deed  of  mspector- 
ship,  and  for  this  breach  we  think  that  the  amount 
of  that  debt  was  the  only  damages  that  could  be 
recovered.  We  are  of  opinion,  therefore,  that  the 
proof  for  the  amount  of  the  bills  of  exchange  which 
has  been  allowed  by  the  registrar  cannot  be  sup- 
ported under  the  153rd  section  of  the  Act  of  18^. 
It  is  next  contended  on  behalf  of  the  respondents, 
that  the  amount  of  the  bills  with  damages  and 
costs  was  a  sum  which  Kelson,  Tritton,  and  Co. 
wei-e  liable  to  pay  upon  the  contingency  of  the 
action  being  decided  in  favour  of  the  p1ainti£P,  aud 
that  therefore  this  sum  can  be  proved  under  the 
178th  section  of  the  12  &  13  Vict.  c.  106. 

It  appears  to  us,  however,  that  the  contract  of 
indemnity  was  not  confined  to  the  sum  recovered 
by  the  judgment.  It  is  clear  indeed  that  Wise- 
man's own  costs  in  defending  the  action  were  in- 
cluded in  the  indemnity,  and  we  think  that  every 
time  that  Kelson,  Tritton,  and  Co.  allowed  Wise- 
man to  contract  a  debt  to  his  own  attorney,  or  to  ad- 
vance money  in  payment  of  his  own  costs  of  the 
action,  the  contract  was  broken.  So  also  after  the 
final  judgment  was  obtained  further  legal  proceed- 
ings might  have  been  taken,  either  by  Wiseman 
himself  to  reverse  the  judgment,  or  by  theplaintiff 
to  enforce  it  against  him,  ^  from  which  Wiseman 
might  sustain  further  damages  and  costs  against 
which  he  would  be  entitled  to  be  indemnified. 
The  contract  therefore  appears  to  us  not  to  be  a 
contract  to  be  performed  once  for  all  on  the  hap- 
pening of  a  single  contingency,  but  to  be  a  con- 
tract which  was  liable  to  be  broken  repeatedly  at 
different  times  upon  the  happening  of  various  con- 
tingencies whilst  separate  oamages  could  be  re- 
covered nnder  such  breach.  We  are  of  opinion 
that  Warbui-g  v.  Tucker,  Mitcnlfe  v.  Hatuon,  Gary 
V.  Dawion,  and  BetteUi/  v.  Stainshy  are  decisive 
authorities  that  the  liability  of  a  bankrupt  under 
such  a  contract  is  not  within  the  178th  section  of 
the  Act  of  1849. 

Moreover,  in  Bettdey  v.  Sta!n$hi/,  Willes  aud 
Keating,  JJ.  who  were  the  only  judges  before 
whom  the  case  was  heard,  both  express  an  opinion 
that  a  liability  under  a  contract  of  indemnity  is 
not  a  liability  to  pay  money  at  all  within  the  178th 
section,  and  we  agree  in  that  opinion.  We  think 
that  to  come  within  the  section  the  bankrupt 
must  be  made  liable  by  the  contract  itself  to  pov 
money.    Here  the  contract  is  to  indemnify,  and, 


although  that  contract  might  have  been  performed 
by  paying  money  to  Mattbey's  representative,  it 
might  also  have  been  jjerformed  in  any  other  way 
by  which  Mattbey's  representative  might  have 
been  induced  to  abandon  and  release  Sie  claim 
against  Wiseman.  MapU$  v.  Pepper  (18  C.  B.  177) 
is  also  an  authority  that  a  liability  to  pay  damages 
for  the  breach  of  a  contract,  when  the  contract 
itself  is  not  a  contract  to  pay  money,  is  not  within 
the  178th  section.  On  the  whole  we  are  of  opinion 
that  Wiseman  was  not  entitled  or  bound  to  prove 
the  amount  of  the  bills  against  the  estato  of  Kelson, 
Tritton,  and  Co. 

The  two  last  questions  in  the  special  case  relate 
to  two  sums  of  10142.  17«.  3d.  and  1102.  3«.  8<;. 
After  Wiseman  had  paid  the  sums  re<:overed  from 
him  by  Mattbey's  representative  to  the  receiver  of 
Mattbey's  estate  in  the  Court  of  Chancerv,  the 
inspectors  of  Kelson,  Tritton,  and  Co.  made  out 
their  account  against  the  estate  of  Matthey.  In 
that  account  both  the  advance  of  the  20001.  to 
Matthey  and  the  payment  by  Wiseman  of  the  bills 
of  exchange  are  debited  and  credited.  Kelson, 
Tritton,  and  Co.  afterwards  received  these  sums  as 
dividends  from  Mattbey's  estate,  and  handed  them 
to  their  private  solicitors.  Wiseman  then  commenced 
proceedings  in  the  Lord  Mayor's  Court  against 
Kelson,  "Tritton,  and  Co.  for  the  breach  of  the 
contract  of  indemnity,  and  caused  the  two  sums  to 
be  attached.  The  question  is  to  whom  do  these 
sums  belong?  and  we  agree  with  the  registrar 
that  they  belong  to  the  estate  of  Kelson,  IVitton, 
and  Co.,  which  is  to  be  distributed  among  their 
creditors  by  the  inspectors.  They  represent  debt 
dao  to  Kelson,  Tritton,  and  Co.  at  the  time  when 
they  executed  the  deed  of  inspectorship,  and  we 
are  of  opinion  that  neither  Kelson,  Tritton,  and  Co., 
nor  any  subsequent  creditor  of  theirs,  is  entitled 
to  prevent  these  sums  being  distributed  by  the 
inspectors  nnder  the  deed  of  inspectorship.  It  is 
true  that  the  figures  stated  in  the  special  case 
prove  that  these  sums  must  have  been  in  great 
part  paid  out  of  the  sums  paid  by  Wiseman  to  the 
receiver  of  Mattbey's  estate,  but  we  do  not  think 
that  this  can  make  any  difference. 

We  answer  the  four  questions  ptated  in  the 
special  case  as  follows  : 

First,  Mr.  Wiseman,  as  the  surviving  partner  of  the 
firm  of  Wiseman  and  Co.,  is  not  to  be  deemed  and 
considered  a  creditor  under  the  trusts  of  the  in- 
spectorship deed;  secondly,  Mr.  Wiseman  is  en- 
titled to  treat  the  deed  as  not  in  any  way  binding 
on  him,  and  to  maintain  an  action  at  law  against 
Messrs.  Kelson,  Tritton,  and  Co.,  for  breach  of  the 
contract  of  indemnity ;  thirdly,  Mr.  Wiseman  is 
not  entitled  to  any  lien  upon  either  of  the  aforesaid 
sums  of  1014/.,  17».  3<i,  and  1101.  3«.  8d.  by  virtue 
of  the  proceedings  taken  by  him  in  the  Lord  Mayor's 
Court ;  fourthly,  Messrs.  Kelson,  Tritton,  and  Co. 
have  not  any  claim  upon  the  sums  of  10141. 17«.  Sd., 
and  110/.  3».  Sd.,  nor  any  right  to  retain  and  apply 
the  same  towards  satisfaction  of  what  they  may 
be  called  upon  to  pay  Mr.  Wiseman.  These  two 
sums  form  part  ot  the  trust  estate  under  the  in- 
spectorship deed. 

We  are  of  opinion  that  the  inspectors  should 
have  their  costs  out  of  the  estate,  both  in  the  court 
below  and  before  ws,  but  tliat  Mr.  Wiseman  and 
Kelson,  Tritton,  and  Co.  should  bear  their  own 
costs  in  both  courts. 

The  case  must  be  remitted  to  tho  Ccurt  oi 
Bankruptcy  to  make  tho  orders  whi«U  ,.  c;  polities 
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have  agreed  upon,  in  accordance  with  our  answers 
to  the  rjucBtious. 

Solicitors  for  Mr.  Wiseman,  Linldaier,  Hatk- 
xoood,  and  Co. 

Solicitors  for  Kelson  and  Co.,  Janson,  Cobb,  and 
Peareon. 

Solicitors  for  the  inspectors,  Machnizle,  Ti-inder, 
and  Co. 


Thuf$day,  Nov.  16. 
(Before  the  Lobds  Justices.) 
Em  parte  BoitLE ;  Be  Collett. 
Banhruntcy  AH  1869,  ».  92 — Fraudxtlent  preference 
.   — Bill  of  tale — Paynte)U  out  of  money  advaiu-M. 
A  fortnight  previously  to  the  date  of  a  debtor's  filing 
hie  petition  for  liquidation,  his  solicitor  lent  him 
200(.  on  the  secii/nty  of  a  bill  of  sale.    Ai  the  same 
time  as  he  handed  the  debtor  a  <Aome  for  this 
amount,  he  prese>ited  him  with  his  hill  of  costs, 
which  amounted  to  871.,  atui  tJie  debtor  paid  it  otit 
of  tlie  money  adva/need : 
Seld  {reversing  the  decision  of  the  Chief  Judge), 
tliat  this  teas  not  a  fraudident  preference,  as  tlie 
presentation  of  the  hill  of  costs  amounted  to  a 
dematid  for  payment. 
This  was  an  appeal  from  a  decision  of  the  Chief 
Jndge,  partially  reversing  a  decision  of  thejadge 
of  the  County  Court  of  Somerset,  holden  at  Bridg- 

On  the  15th  July  1870,  Collett  borrowed  2001. 
from  his  solicitor,  Boyle,  on  the  security  of  a  bill 
of  sale.  At  the  same  time  as  Boyle  handed  Collett 
his  cheque  for  2001.  he  presented  him  with  his  bill 
of  costs,  which  amounted  to  871.,  and  Collett  paid 
this  out  of  the  2002. 

On  the  3rd  Aug.  1870,  Collett  filed  a  petition  for 
liquidation  of  his  affairs  by  arrangement. 

The  property  comprised  in  the  bill  of  sale  was 
afterwards  sold,  and  the  proceeds  paid  into  court, 
and  Boyle  claimed  for  the  full  amount  secured  by 
the  bin  of  sale,  and  also  to  retain  the  872.  and  the 
judge  of  the  County  Court  allowed  both  claims. 

The  Chief  Judge,  on  appeal,  held  that  the  pay- 
ment of  the  871.  was  voluntary,  and  constituted  a 
fraudulent  preference  within  the  92nd  section  of 
the  Bankruptcy  Act  1869,  and  therefore  disallowed 
the  87?.,  but  gave  Boyle  102. 10s.  for  his  costs. 

The  hearing  before  the  Chief  Judge  is  reported 
in  24  L.  T.  Rep.  N.  S.  638,  where  the  facts  of  the 
case  will  be  found  more  fidly  stated. 

Boyle  appealed  from  the  decision  of  the  Chief 
Judge. 

De  Gex,  Q.C.  and  Samtders  (of  the  Common  Law 
Bar),  for  the  appellant. — We  contend  that  this  p>ay- 
ment  was  not  a  fraudulent  preference.  To  consti- 
tute a  fraudulent  preference,  the  payment  must  be 
voluntary  and  spontaneous,  and  it  must  be  paid 
with  the  object  of  giving  the  pavee  a  preference. 
Here  the  payment  was  not  a  voluntary  payment, 
but  a  payment  upon  request.  The  debtor  would 
have  avoided  malong  the  payment  if  he  could,  but 
he  made  it  as  he  was  under  the  impression  that 
otherwise  he  would  not  get  the  2002.  Moreover, 
there  are  subsequent  decisions  of  the  Chief  Jud^c 
which  are  not  m  accordance  with  his-  decision  in 
this  case,  such  as  Eie  parte  Blackburn,  re  Ghese- 
borough  (25  L.  T.  Bep.  N.  8.  76;  L.  Rep.  12  Eq. 
358)  and  Ex  parte  Matthews,  re  Cherry  (26  L.  T. 
Rep.  N.  S.  276).    They  also  referred  to 

JB»  pare«  Clayton,  r»  Clayton,  21  L.  T.  Eep.  N.  S. 
Sfe ;  I,.  Bep  5  Ch.  18. 


Seed,  for  the  trustee,  contended  that  the  deci- 
sion of  the  Chief  Judge  should  be  affirmed.  The 
payment  was  made  by  the  debtor  to  his  solicitor, 
who  was  intimately  acquainted  with  the  state  of 
his  affairs,  and  knew  that  bankruptcy  was  impend- 
ing ;  he  knew  the  circumstances  under  which  the 
debtor  had  taken  the  inn  in  which  he  carried  on 
business,  and  he  had  endorsed  one  of  the  bills 
which  the  debtor  accepted  on  purchasing  that  con- 
cern ;  and  he  also  knew  that  the  business  of  the- 
inn  was  mainly  dependent  upon  a  larg^  foundry  in 
the  neighbonrhooa,  on  the  blosing  of  which  the 
debtor's  trade  had  fallen  off  very  considerably,  and 
he  had  become  embarrassed  in  his  circumstances. 
Owing  to  the  kindness  which  he  had  received 
from  his  solicitor  the  debtor  was  anxious  to  do  him 
a  g^ood  turn,  and  accordinglv  in  contemplation  of 
bankruptcy  he  made  him  this  payment,  without 
any  pressure  on  the  payee's  part.  [Lord  Justice 
Mellish  referred  to  Brown  v.  Kempion  (19  L.  J. 
N.  S.  169,  C.  P.),  where  it  was  held  that  a  payment 
made  partly  under  the  influence  of  pressure  and 
partly  with  the  desire  to  give  the  payee  a  prefer- 
ence m  the  event  of  a  bankruptcv,  was  not  a  frau- 
dulent preference  under  the  old  law.]  No  case 
went  the  length  of  saying  that,  where  there  was 
no  request  for  payment,  the  payment  was  valid. 
Here  there  was  no  request,  and  he  contended  that 
the  payment  constituted  a  fraudulent  preference 
within  the  92nd  section  of  the  new  Ac*.  He  re- 
ferred to 

Ex  parte  Craven,  re  Craven  and  Marthatt,  23  L.  T. 
Sep.  N.  S.  563 ;  L.  Bep.  10  Eq.  648. 

Without  calling  for  a  reply. 

Lord  Justice  Jakes  said  that  this  was  an  appeal 
from  a  decision  of  the  Chief  Judge,  roversmg  a 
decision  of  the  judge  of  the  County  Court  of 
Somerset  upon  one  point  only.  The  Chief  Judge 
treated  it  as  a  mere  question  of  fact,  and  his  Lora- 
ship  would  adopt  the  same  course,  and  not  enter 
upon  the  92nd  section  of  the  Act.  Upon  the  evi- 
dence it  seemed  clear  that  Collett  paid  the  871.  to 
Boyle  because,  when  the  bill  of  sale  was  executed^ 
he  handed  his  bill  of  costs  to  Collett,  who  paid  it 
under  the  apprehension  that  unless  he  did  so  he- 
would  not  get  the  200Z.  at  alL  The  motive  of 
voluntarily  preferring  the  creditor  which  was 
necessary  to  constitute  a  fraudulent  preference  did 
not  exist  here.  The  payfhent  in  this  case  was  not 
a  voluntary  payment,  but  a  payment  on  demand. 
This  resulted  clearly  from  the  evidence  both  of  the^ 
debtor  and  of  Boyle ;  they  both  gave  their  evi- 
dence fairly  and  clearly,  and  his  Lordship  said  that 
he  had  never  seen  more  trnthfUl  or  more  candid  evi- 
dence than  that  given  by  Boyle.  The  appeal  must 
be  allowed. 

Lord  Justice  Melush  was  of  the  same  opinion. 
He  considered  it  a  Kreat  pity  that  ift  a  case 
of  this  kind,  especially  where  the  amount  in 
dispute  was  so  small,  a  question  of  fact  should  have 
to  be  tried  by  three  tribunals — the  County  Court, 
the  Chief  Judge,  and  the  Court  of  Appeal.  This 
arose  in  a  g^reat  measure  from  the  judge  of  the 
County  Court  not  hearing  the  witnesses  himself,  or 
having  questions  of  fact  tried  by  a  Juiy,  as  he 
might  do.  If  this  course  were  adopted,  tne  decision 
of  the  County  Court  on  a  question  of  fact  would 
never  be  reversed  on  appeal,  unless  it  were  plainly 
contrary  to  the  evidence.  A  different  course  was, 
however,  usually  adopted.  The  practice  ap]>eared 
to  be  to  have  the  evidence  taken  before  the 
registrar,  and  consequently  the  judge  who  had 
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to  decide  the  matter  in  the  first  instance  had  not 
the  advant^e  of  seeing  and  hearing  the  witnesses 
himself.  In  the  present  case  his  Lordship  was  of 
opinion  that  the  presentation  of  the  bill  of  costs 
amounted  to  a  demand  for  payment,  so  as  to  pre- 
vent the  payment  from  bemg  a  fraudulent  pre- 
ference. When  Boyle  presented  his  bill  to  Collett, 
the  latter  tmderstood  him  to  want  it  to  be  paid, 
and  he  paid  it  accordingly,  but  without  any  desire 
to  prefer  Boyle  over  Ins  other  creditors.  The 
decision  of  the  Chief  Judge  must,  therefore,  be 
reversed  as  to  the  87t.  Boyle  must  have  his  full 
costs  of  the  appeal  to  the  Chief  Judge,  but  no  costs 
of  the  present  appeal  would  be  given. 

Solicitors  for  the  appellant.  Reed  and  LoveU,  for 
Beed  and  Cook,  Bridgwater. 

Solicitors  for  the  respondent,  Torr,  Janeway, 
Tayart  and  Janeiaaij,  for  Carslake  and  Barham, 
Bridgwater. 


Saturday,  Nov.  25. 

Be  Gibson. 

Lunatie — Past  maintetMnce — Claims — Prioritv. 

Under  the  tnists  of  the  wiU  of  a  testator  who  died  in 

1861,  C,  a  person  of  u)isound  mind,  but  not  found 

hmatie  hy  inquisition,  was  entitled  to  a  rever- 

sioytary  intei-est  which  fell  into  possession  in  1870, 

and  which  constituted  C.'s  whole  property,  and 

wh  Ich  tlie  testator  directed  to  he  paid  to  C.s  brothers, 

recommending  them  to  apply  the  bequest  for  her 

'benefit,  at  such  times  and  in  stich  manner  as  to 

them  might  seem  most  for  her  interest.     From 

1838  to  1859,  when  she  was  admitted  as  a  pauper 

patient  to  Colney  Hatch  Asylum,  C.'s  brothers  had 

paid,  for  her  maintenance  in  a  m-ivate  asylum,  a 

stun  exceeding  the  value  of  her  iphoU  property : 

Seld,  that  C.'s  brothers  loere  entitled  to  the  whole 

property,  on  tlieir  undertakina  to  maintain  C. 

during  the  rest  of  her  life,  notwithstanding  a  claim 

by  the  treasurer  of  the  county  of  Middlesex  for  her 

maintenance  in  Colney  Hatch  Asylum. 

'This  was  a  petition  under  the  Lunacy  Begulation 

Act  1862.    By  his  will  dated  the  23rd  Deo.  1862, 

Francis  Scott  gave,  after  the  death  of  his  wife 

Margaret,   one    sixth-part  of  the  residue  of  his 

estate  and  effects  to  Christina  Gibson,  sister  of 

Thomas  and  Alexander  Gibson,  and  residing  with 

them,  or  one  of  them,  and  to  be  paid  so  soon  as 

his  trustees  might  find  it  convenient,  but  the  share 

accruing  and   belonging   to   the   said  Christina 

Gibson,  he  directed  nis  trustees  to  pay  to  her 

stud   brothers,    Thomas    and  Alexander    Gibson, 

as  acting  for,  and  on  behalf  of  their  said  sister, 

and  whose  receipt  as  managing  for  her  should 

be  a  sufficient  exoneration  and  discharge  for  his 

said  trustees,  recommending  to  them  me  care  of 

their  said  sister,  and  to  apply  the  bequest  thereby 

made  to  her  for  her  benefit  at  such  times,  and  in 

such  manner,  as  to  theni  might  seem  most  for  her 

interest. 

Francis  Scott  died  in  1861,  and  his  widow  died 
in  1870. 

The  share  of  Christina  Cribson  in  the  residue 
amounted,  after  the  dedncticm  of  certain  costs  and 
expenses,  to  641Z.  7s.  lOd.,  which  was  paid  by  the 
trustees  to  Thomas  Gibson  and  Alexander  Gibson 
in  accordance  with  the  directions  contained  in  the 
win. 

Christina  Gibson  was  a  person  of  unsound  mind, 
hut  not  found  lunatic  l^  inquisition.    She  was 


now  in  her  sixty-second  year.  Up  to  the  year 
1838  she  resided  with  her  brothers  who  maintamed 
her  at  their  own  expense,  but  in  that  year  they 
placed  her  in  Dr.  Finch's  Asylum  at  Kensington 
House,  where  she  remained  until  the  year  1856, 
when  she  was  removed  to  Peckham  House  Asylum, 
where  she  remained  until  the  7th  Oct.  18-59,  when 
she  was  removed  as  a  pauper  patient  to  the  Colney 
Hatch  Asylum,  her  brothers  being  no  longer  able 
to  pay  for  her  maintenance  owing  to  losses  which 
they  had  incurred  in  business. 

Upon  receiving  the  amount  to  which  their 
sister  was  entitled  under  the  will  of  Francis  Scott, 
and  which  amount  constituted  the  whole  of  her 
property,  her  brothers  communicated  with  the 
commissioners  in  lunacy  at  whose  suggestion  they 
made  arrangements  to  remove  their  sister  to  a 
private  lunatic  asylum,  and  to  purchase  an  annuity 
tor  her  life  with  the  sum  of  641?.  7».  lOd.,  but  before 
this  arrangement  could  be  carried  out  a  formal 
claim  was  made  upon  the  brothers,  by  the  treasurer 
of  the  county  of  Middlesex,  for  the  payment  of 
309Z.  16«.  4d.,  being  the  cost  of  the  lunatic's  main- 
tenance at  Colney  Hatch  Asylum,  from  the  7th 
Oct.  1869  to  the  7th  Sept.  1871. 

Thereupon,  Thomas  Gibson,  one  of  the  brothers 
of  the  lunatic,  presented  this  petition,  stating  the 
above  facts,  and  also  stating  that,  during  the  period 
that  the  lunatic  was  an  inmate  of  Dr.  Finch's 
asylum,  he  and  Alexander  Gibson  expended  for  her 
maintenance  upwards  of  7001.,  the  average  annual 
sum  paid  to  the  asylum  being  rather  more  than  40/., 
that  the  whole  of  the  moneys  so  expended  was  still 
due  to  him  and  Alexander  Gibson,  and  they  sub- 
mitted that  they  should  be  repaid  the  moneys 
so  advanced  by  them  in  priority  to  the  claim 
of  the  treasurer  of  the  county  of  Middlesex,  which 
latter  claim  was,  however,  admitted  to  be  a  just 
one. 

There  was  medical  evidence  that  Christina 
Gibson  was  of  unsound  mind,  and  incapable  of 
managing  herself  or  her  afi'airs,  and  that  if  she 
ultimately  recovered  her  sanity,  which  was  not 
considered  likely,  a  considerable  time  would  elapse 
before  she  did  so,  having  regard  especially  to  her 
advanced  a^e. 

The  petition,  after  praying  that  the  costs  of  the 
petitioner  and  of  the  Sohcitor  to  the  Suitors'  Fund 
of  the  Court  of  Chancenr  might  be  taxed  and  paid 
out  of  the  said  sum  of  6411;.  7«.  lOd ,  prayed  that 
the  petitioner  and  Alexander  Gibson  might  be 
directed  whether  they  should  retain  the  balance  of 
the  sum  in  part  satisfaction  of  the  sums  expended 
by  them  for  their  sister's  maintenance,  or  wnether 
they  should  p^  the  claim  of  the  treasurer  of 
the  county  of  Middlesex,  and,  out  of  the  income  or 
capital  of  the  balance  of  the  said  sum  after  making 
the  payment  last  aforesaid,  pay,  from  time  to 
time,  to  the  treasurer  of  the  county  of  Middlesex 
such  a  sum  as  should  be  sufficient  to  repay  the 
amount  that  should  be  expended  by  the  said 
treasurer  for  the  maintenance  of  the  said  Christina 
Gibson  at  the  Colney  Hatch  Asylum  so  far  as  such 
income  or  capital  should  extend. 

CracknaU,  for  the  petitioner,  submitted  that  the 
brothers  were  entitled  to  the  whole  sum  on  their 
undertaking  to  continue  the  maintenance  of  their 
sister  for  the  future.  He  relied  upon  Be  Macfar- 
Une  (2  J.  &  H.  673 ;  6  L.  T.  Eep.  K  S.  154),  where 
a  person  of  unsound  mind,  not  found  lunatic  by 
incraisiticm,  had  been  wholly  maintained  by  his 
fattier  at  an  expense,  since  the  attainment  of  his 
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majority,  g^reater  than  the  value  of  a  sum  of  stock 
belonging  to  him,  which  had  been  paid  into  court 
under  the  Trustee  Belief  Act,  and  which  consti- 
tuted his  whole  property,  and  the  court  ordered 
the  stock  to  be  sold  and  paid  to  the  father  in  part 
satisfaction  of  the  moneys  expended  by  him  upon 
his  son's  past  maintenance,  upon  his  imdertaking 
to  continue  the  maintenance  for  the  future. 

Sehomberg,  Q.  C.  for  the  treasurer  of  the  county 
of  Middlesex,  contended  that  the  brothers'  claim 
was  no  debt  at  all,  as  they  were  under  no  obliga- 
tion to  maintain  their  sister,  and  that  if  it  was  a 
debt,  it  was  barred  by  the  Statute  of  Limitations, 
and  that  the  treasurer  of  the  county  of  Middlesex 
was  therefore  entitled  to  be  paid  the  full  amount 
of  his  claim. 

Methold,  for  the  Solicitor  to  the  Suitors'  Fund, 
supported  the  petition,  an  the  ground  that  it 
would  be  more  adrantag^us  for  the  lunatic  that 
her  brothers  should  retain  the  whole  sum,  and  g^re 
an  undertaking  to  maintain  her  for  the  future. 

Lord  Justice  James  was  of  opinion  that  the  order 
suggested  by  Mr.  Cracknall  was  right.  The  claim 
of  the  brothers  was  prior  to  that  of  the  county,  and 
83  it  exceeded  the  whole  of  the  lunatic's  property, 
there  would  be  an  order  that  they  should  retam 
the  whole  sum  upon  their  nndertakmg  to  maintain 
their  sister  during  the  rest  of  her  life. 

Lord  Justice  Mbllisu  concurred. 

Solicitors  for  the  petitioner,  Denion,  Hall,  and 
Barlcer. 

Solicitors  for  the  treasurer  of  the  county  of 
Middlesex,  AUen  and  Son. 

Solicitors  to  the  Suitors'  Fund,  Johnson  and 
Magter. 

BOLLS  OOVBT. 

Beported  by  Thokas  Bkitt,  and  O.  Welbt  Eiso,  Esqri., 
BarrUten  «t-lAW. 

Saturday,  Nov.  18. 

lie    CONTHACT   COEPOHATION    (LiMITED)    (HaKIn's 

Case.) 
Practice — Examination  under  sect.  115  of  the  Com- 
panies Act  1862 — Special  examiner. 
A  person  between  whom  and  the  company  no  pro- 
^  eeedings  are  pending  is  bound  to  go  be/ore  ths 
examiner  appointed  to  take  the  examination  and 
cross-examination  of  witnesses  in  the  winding-up, 
although  he  may  eoiKeive  tliat  such  examination 
is  required  for  the  purpose  of  afterwards  taking 
.proceedings  against  lilm. 
Tills  was  an  adjourned  summons  taken  out  by  the 
official  liquidator  requiring  Mr.  Hakin  to  attend 
before  the  chief  clerk  and  be  examined  with  re- 
fernnco  to  the  affairs  of  the  company.    Mr.  Hakin 
appeared  before  the  chief  clerk,  when  it  was  pro- 
posed on  behalf  of  the  official  liquidator  that  the 
examination  should  be  adjourned  before  the  exa- 
miner  appointed  to  take  the    examination  and 
cross-examination  of  witnesses  in  the  winding-up. 
Mr.  Hakin  refused  to  go  before  the  examiner  on 
the  ground  that  he  had  not  had  any  voice  in  the 
selection  of  him. 

Sir  B.  BaagaUay  (J.  W.  Chittytnth.  him)  for  the 
official  liquidator. 

The  Solicitor-Oeneral  (Jessel,  Q.C.,  Marten  with 
him),  for  Mr.  Hakin,  argued  that  he  was  entitled 
to  a  voice  in  the  selection  of  the  examiner,  for 
although  no  proceedings  were  pending  between 
him  and  the  company  yet  the  object  of  the  exami- 


nation was  to  obtain  materials  for  founding  pro- 
ceedings against  him  hereafter. 

Lord  RoMiLLT  held  that  Mr.  Hakin  must  go 
before  the  examiner,  he  being  in  the  position  of  a 
mere  witness. 

Solicitors  for  the  official  liquidator,  LinleUUert 
and  Co. 

Solicitors  for  Mr.  Hakin,  TJiomas  and  Hollams. 


V.C.  MALIVS'  COTTBT. 

Reported  by  O.  I.  F.  Coou,  and  T.  H.  Caisos,  Eiiira., 
Uarrieten-at-Ijiir. 

Nov.  13  and  14. 

Brcttox  v.  Tub  Parish  of  St.  George,  Hanovee- 
squARB. 

Metropolis  Local  Management  Act — 25  ^-  26  Vicf. 
e.  102,  ss.  76,  107—"  Line  of  buildings"— Order 
to  puil  down — Service  on  occupier  or  builder — 
Delay. 
The  occupier  of  a  hotue  contracted  with  a  builder 
for  the  erection  of  a  conservatory  over  the  portico. 
The  framework  was  erected  on  the  24th  Aug.  1869, 
but  the  building  teas  not  finally  completed  until 
the  20lh  Sept.    On  the  26th  Aug.  the  vestry  of  the 
parish  in  which  the  house  was  situate  /tad  notice 
of  the  erection  of  the  building,  and  on   the  4th 
ifarch  1870,  claiming  to  act  under  t)ie  Metropolis 
Local  Management  Act  (25  ij*  26  Vict.  e.    102) 
«.  75,  they  issued  a  summons,  not  to  the  occupier, 
but  to  the  builder,  to  appear  before  the  inagistraie 
to  sluno  cause  why  the  building  should  not  be  pulled 
down  at  constituting  an  offence  within  tlie  Act. 
The  builder  liaving  previously  left  the  country  did 
not  appear,  and  an  order  was  made  for  tJie  demo- 
litioti  of  the  building.    The  lQ7th  section  of  the 
Act  requires  that  any  complaint  under  the  Act 
must  be  made  within  six  inoiuhs  after  the  commis- 
sion or  discovery  of  the  offence: 
Held,  first,  that  tlte  summons  was  too  late,  the  offence 
having  been  committed  on  the  24th  Aug.,  and  dis- 
covered on  the  26lh ;  secondly,  that  il  should  have 
been  served  on  the   occupier  and    not   on   the 
builder,  who  was  not  "engaged  in  "  the  work  within 
tlie  ineaning  of  tlie  75th  section. 
In  Aug.  1869,  the  plaintiff,  William  Conrtenay 
Brutton,  being  the  tenant  and  occnpier  of  a  house. 
No.  12,  Queen-street,  Mayfair,  in  the  county  of 
Middlesex,  a  comer  house  with  a  portico  project- 
ing into  the  street,  entered  into  a  contract  with  a 
builder  named  Budkin  to  erect  a  conservatory  upon 
the  portico  for  the  sum  of  1292.    The  framework 
of  the  conservatory  was  erected  on  the  24th  Aug., 
but  the  building  was  not  actually  finished  until 
the  20th  Sept.    On  the  25th  Aug.  a  person  con- 
nected with  the  vestry  of  St.  George's,  Hanover- 
square,  called  at  the  house,  inspected  the  works, 
and  took  down  the  names  and  addresses  of  Budkin 
and  the  plaintiff.    The  plaintiff  then  went  to  the 
clerk  of  the  vestry,  and  stated  that  if  they  made 
any  objection  to  the   proposed  erection  on  the 
ground  of  its  being  contrary  to  the  provisions  of  the 
Metropolis  Local  ManMement  Acts  Amendment 
Act  (25  &  26  Yict.  c.  102)  he  should  fight  the  ques- 
tion with  them,  and  requested  them  to  state  their 
intentions  before  he  proceeded  further  with  the 
works.    The  vestry,  however,  made  no  communi- 
cation whatever  to  the  plaintiiS  before  the  following 
March. 
Some  time  after  the  completion- of  the  j^nser- 
Digitized  by  VjOOQIv 


Dec.  16.  1871.] 


THE  LAW  TIMES  REPORTS. 


[Vol.  XXV.,  N.  s.— 653 


V.C.M.]. 


Brvtto.v  v.  The  Pabish  or  St.  Geoege,  Hakoveb-sqcabx. 


[V.C.  M. 


vatory,  the  architect  to  the  Metropolitan  Board  of 
Works  sent  in  his  certificate  to  the  vestry,  stating 
that  the  building  extended  beyond  the  "  line  of 
bnildiugs,"  and  was  therefore  an  infringement  of 
the  Act. 

On  the  4th  March  1870  the  vestry  took  out  a 
summons  against  Budkin,  who  had  in  the  mean- 
time giren  up  his  business  and  gone  away  to  Aus- 
tralia, requiring  him  to  appear  before  the  magis- 
trate on  the  11th  March,  to  show  cause  why  the  con- 
servatory should  not  be  pulled  down.  A  copy  of 
the  Btunmons  was  left  at  Budkin's  former  place. 
of  business,  and  was  afterwards,  on  the  10th  March, 
brought  to  the  plaintiff  by  Budkiu's  saccessor. 
The  plaintiff  immediately  communicated  with  the 
solicitors  of  the  vestry,  statiug  that  Budkin  could 
not  be  found,  and  at  bis  request  the  hearing  of  the 
summons  was  adjourned.  The  summons  was  ulti- 
mately heard  on  the  22nd  April,  when  the  plaintiff 
attended,  but  the  vestry  objected  to  his  appearing 
on  the  summons,  as  he  was  not  served,  and  the 
plaintiff  accordingly  instructed  counsel  to  appear 
for  Budkin.  After  hearing  counsel,  the  magis- 
trate himself  inspected  the  premises,  and  intimated 
his  opinion  that  the  building  created  no  nuisance, 
but  was  rather  an  ornament ;  but  as  the  builder 
was  technically  wrong,  he,  at  the  instance  of  the 
vestry,  made  an  order  upon  Budkin  to  pull  down 
the  conservatory,  but  stated  that  he  would  wil- 
lingly grant  a  case  for  the  opinion  of  the  Court  of 
Queen's  Beech  as  to  the  law  upon  the  subject. 
There  was,  however,  some  delay  in  settling  the 
case,  and  ultimately  the  magistrate  signed  the 
order,  after  which  no  case  could  be  submitted  to 
the  Superior  Court  of  law. 

The  plaintiff  then  having  received  notice  from 
the  defendants  that  they  would  proceed  to  demo- 
lish his  conservatory  on  the  3rd  Aug.,  on  the  2nd 
Aug.,  filed  the  present  bill,  and  on  the  3rd  ob- 
tained an  interim  injunction  to  restrain  the  demo- 
liliun  until  the  hearing. 

The  cause  now  came  on  for  hearing.  It  appeared 
that  the  tenant  of  the  house  next  to  the  plaintiff's, 
60  far  from  complaining  of  the  building,  wrote  him 
a  letter  expressing  his  approval  of  it. 

The  75th  section  of  the  Metropolis  Local  Manage- 
ment Act,  under  which  the  vestry  took  the  proceed- 
ings, enacts : 

That  no  bnildlng,  Btmctare,  or  erection  shall,  with- 
ont  the  consent  in  writing  of  the  Metropolitan  Board  of 
Works,  be  erected  beyond  the  greneral  line  of  bnildings  in 
any  street,  place,  or  row  of  honses  in  which  the  same  is 
utoate,  ,  .  .  sach  general  line  of  buildings  to  be  decided 
by  the  snperintending  architect  to  the  MetoopoUtan  Board 
01  Works  for  the  time  being ;  and  in  case  any  bnilding, 
stractnre,  or  erection  be  erected,  or  begnn  to  be  erected 
or  raised,  withont  enoh  consent,  or  contrary  to  the 
terms  and  conditions  on  which  the  same  may  hare  been 
granted,  it  shall  be  lawful  for  the  vestry  of  the 
parish  or  the  board  of  works  for  the  district  in 
which  such  building  or  erection  is  situate,  to  caase 
to  be  made  a  complaint  thereof  before  a  justioe  of 
the  peace,  who  shall  thereupon  issue  a  summons  re- 
quiring tiie  owner  or  ocooi>ieT  of  the  premises,  or  the 
Dnilder  or  person  engaged  in  any  work  contrary  to  this 
enactment,  to  appear  at  a  time  and  place  to  be  stated  in 
the  summons  to  answer  such  complaint ;  and^atthe  time 
and  place  appointed  in  such  summons  the  said  complaint 
shall  be  proved  to  the  satisfaction  of  the  justice  before 
whom  the  same  shall  be  heard,  such  justioe  shall  make 
an  order  in  writing  on  such  owner  or  occupier,  builder, 
or  person,  directing  the  demolition  of  any  such  bnilding 
or  erection,  or  so  much  thereof  as  may  be  beyond  the 
■aid  general  line  so  fixed  as  aforesaid,  within  such  time 
as  such  justice  shall  consider  reasonable ;  and  shall  also 
make  an  order  for  the  payment  of  the  costs  incurred  up 


to  the  time  of  hearing ;  and  in  default  of  the  bnilding  or 
erection  complained  of  being  demolished  within  the 
time  limited  by  the  said  order,  the  said  vestry  or  board 
shall  forthwith  enter  the  premises  to  which  the  order 
relates,  and  demolish  the  btulding  or  erection  complained 
of,  and  do  whatever  may  be  necessary  to  execute  the  said 
order,  and  may  also  remove  the  materials  to  a  convenient 
place,  and  subsequently  sell  the  same,  as  they  think  fit  ; 
and  all  expenses  incurred  by  the  said  vestry  or  board  in 
carrying  ont  the  said  order,  and  in  disposal  of  the  said 
materials,  may  be  recovered  by  the  said  vestry  or  board 
from  the  owner  or  occupier  of  the  said  premises,  or  the 
builder  or  person  engaged  in  the  work,  either  by  action 
at  law  or  m  a  summaiy  manner  before  a  justice  of  the 
peace,  at  the_  option  of  the  said  vestry  or  board,  in 
manner  therein  provided  as  to  the  reoovety  of  penalties. 

And  by  the  107th  section  it  is  enacted : 
That  no  person  shall  be  liable  for  the  payment  of  any 
penalty  or  forfeiture  under  the  said  recited  Acts  or  this 
Act,  or  any  bye-law  made  by  virtue  thereof,  for  any 
offence  made  cognisable  before  a  justice,  unless  the  com- 
plaint respecting  such  offence  have  been  made  before 
such  justice  witMn  six  months  next  after  the  commission 
or  discovery  of  such  offence. 

Cottrell  and  Hume  WiUiains  (of  the  Common  Law 
Bar)  for  the  plaintiff. — The  proceedings  of  the 
vestry  have  been  altogether  irregular.  If  the 
buildiug  constituted  an  offence  within  the  mean- 
ing of  the  Act,  which  we  deny,  the  complaint 
should  have  been  made  before  the  justice  within 
six  months  after  the  commission  of  the  offence. 
The  offence  was  committed  on  the  24th  Aug. 
1869,  when  the  framework  was  completed,  and  was 
discovered  on  the  25th  or  26th,  but  the  summons 
was  not  taken  out  until  the  4th  March,  1870. 
Again,  the  wrong  person  was  served,  for  the  occu- 

Eier  was  the  proper  person  to  serve,  and  not  the 
uilder,  who  nad  finished  the  building  and  had 
gone  away  and  been  paid.  The  Act  says  that  the 
notice  must  be  given  to  the  occupier,  or  builder 
engaged,  that  is,^tually  engaged  at  the  time,  not 
who  had  been  engaged.  The  reason  why  the  Act 
provides  for  service  on  the  builder  is,  that  while 
the  building  is  in  course  of  construction,  he  is  at 
law  presumed  to  be  acting  under  the  authority  of 
the  owner  or  occupier.  The  decision  of  the  archi- 
tect to  the  Board  of  Works  as  to  what  is  the  "  lino 
of  buildings  "  is  not  conclusive.  It  was  monstrous 
to  make  the  order  for  demolition  without  giving 
the  plaintiff,  the  person  most  affected,  proper  no- 
tice. Whether  the  building  constituted  an  offence 
or  not,  it  is  now  too  late  for  the  vestry  to  take 
fresh  proceedings  under  the  Act.  They  cited 

Cooper  V.  The  Wandsworth  Board  of  Works,  14  C.  B., 
N.  a,  180 :  8  L.  T.  Eep.  N.  S.  278 ; 

Simpson  v.  Smith,  L.  Bep.  6  C.  P.  87 ; 
And  the  following  Metropolitan  Local  &[an«ge- 
ment  Acts : 

18&19Vict.c.  120,  B.230; 

18  &  19  Vict  c.  122,  ss.  38,  39,  45, 105 ; 

25  &  26  Vict.  0. 102,  ss.  75, 107. 

Sehomherg,  Q.C.  and  Streeten  (of  the  Common, 
Law  Bar),  for  the  defendants. — ^The  vestry  ha/i  the' 
power  of  proceeding  either  against  th  j  owner, 
occupier,  or  builder,  as  they  chose  t^  select,  and  in 
serving  the  notice  on  the  bui'.^er  they  were  per- 
fectly regular.  The  six  r.ionths  required  by  the 
Act  did  not  comment;,  to  run  until  the  actual  com- 
pletion of  the  b-ailding  on  the  20th  Sept.  1869; 
therefore,  th.o  notice  of  the  4th  March  was  not  too 
late.  The  vestry  could  not  have  proceeded  until 
they  Lad  received  the  report  of  the  architect  to  the 
Board  of  Works.  The  plaintiff  commenced  erect- 
ing this  building  withont  complying  with  the 
provisions  of  the  Acts  of  Parliament,  and  therefore 
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cannot  now  ask  for  relief.  The  "  line  of  buildings  " 
OH  fixed  by  the  architect  muBt  bo  taken  as  cori-ect. 
They  cited 

Bavman  T.  77k  Vestry  of  St.  Pancrtu,  L.  Bep.  2  Q.  B. 

528; 
Biddulph  Y.  Tite  Vestry  of  81.  Qeorge,  Hanover, 
square,  8  L.  T.  Sep.  N.  S.  558;  33  L.  J.,  X.  S.,  411, 
Ch. ; 
St.  George,  Hanover-square  v.  8parrow,16  C.  B.,  N.S., 
209  ;  &  L.  J.,  N.  S.,  118,  M.  C.;  10  L.  T.  Eep.  N.  S. 
501; 

The  VicE-CiiAXCELMR  said  that  it  was  a  fair 
question  which  was  the  front  line  of  the  houses 
in  the  street,  but  that  in  his  view  the  portico  must 
be  taken  as  the  front  line.  At  all  events,  the 
plaintiff  was  justified  in  contesting  the  question 
with  the  Tcstry,  and  if  they  intended  to  persist  in 
their  objection  to  the  erection  of  the  conservatory, 
their  propter  course  would  have  been  to  have  given 
the  plaintiff  notice  to  that  effect  as  soon  as  they 
discovered  what  was  being  done,  instead  of  wait- 
ing till  the  work  had  been  completed.  It  was 
clear  that  the  offence,  if  offence  it  was,  commenced 
on  the  24th  Aug.,  when  the  framework  of  the  con- 
servatory was  erected,  and  it  was  admitted  that 
the  summons  might  have  been  taken  out  that 
evening,  or  on  the  morning  of  the  S.'ith.  The  six 
months  allowed  by  the  Act  then  began  to  run  on 
the  2-lth,  the  day  when  the  offence  was  committed, 
and  expired  on  the  24th  Feb.  following.  At  all 
events,  the  vestry  were  aware  of  the  offence  on 
the  26th  Aug.,  and  was  it  to  be  said  that  they  were 
entitled  to  fie  by  untU  the  4th  March  1870,  and 
aUow  the  offence  to  be  committed  without  taking 
steps  to  prevent  it  ?  On  the  4th  March  1870  they 
toolc  out  a  summons,  not  against  the  occupier,  but 
against  Rudkin,  who  had  finished  the  work  and 
gone  away  to  Australia,  and  they  left  the  notice  at 
his  place  of  business,  it  being  his  place  of  business 
no  longer,  and,  but  for  the  accidental  circumstance 
of  a  workman  sending  the  notice  to  the  plaintiff, 
the  farce  would  have  been  gone  through  on  the 
10th  March  of  making  an  order  upon  Rudkin  in 
Australia  to  pull  down  part  of  Brutton's  house  in 
London,  and  it  might  have  been  pulled  down  by 
the  parish  officers  without  any  previous  notice 
whatever  to  the  occupier.  It  was  most  remark- 
able that  such  an  absurd  proceeding  should  have 
been  possible.  The  question  now  to  be  decided 
was,  had  the  vestry  acted  within  the  powers  of  the 
Metropolis  Local  Management  Act  P  It  was  true 
that  it  was  for  the  public  Denefit  that  the  uniformity 
of  streets  should  oe  maintained,  and  persons  who 
infringed  upon  the  provisions  of  the  law  for  that 
purpose  ought  no  doubt  to  be  brought  to  justice ; 
out  when  such  large  powers  were  possessed  by  a 
public  body,  it  was  most  important  that  they 
should  be  reasonably  and  rationally  exercised,  and 
that  the  parties  aflected  thereby  should  have  an 
j>T)portumty  of  being  heard.  Now  the  vestry  con- 
tenaJ!^  that  they  were  right  in  serving  the  notice 
upon  the  ^'*il<Jer,  and  that  his  liability  continued 
fw  six  months  ^^^  the  completion  of  the  work. 
The  case  turned  on  **•«  ^^'^  section  of  the  Act, 
which  said,  that  the  notiJ^  was  to  be  served  upon 
the  "  owner  or  occupier  of  vPO  premises,  or  the 
builder,  or  person  engaged  in  "  t^''  ^°"^  .  What 
was  the  meaning  of  that  section?  Rudkin,  the 
builder,  was  not  the  '*  person  engaged  iZ;  ".  the 
work.  He  had  gone  away  and  been  paid,  and  hsd 
no  further  connection  witn  the  building.  Nothing 
could  be  more  absurd  than  that  the  vestry  should 
"^  -nk  that   serving  the  notice  on  Budkin  was 


equivalent  to  serving  it  on  the  occupier.    There 
could  be  no  doubt  whatever  that  where  there  was 
a  known  occupier,  he  was  the  person  to  be  applied 
to,  but  if  the  occupier  was  not  known,  then  the 
notice  was  to  be  served  upon  the  builder  actually 
engaged  in  the  work,  not  upon  a  builder  who  had 
some  time  before  been  engaged  in  the  work.    The 
builder  while  engaged  in  the  work  was  the  agent 
of  the  occupier,  and  had  an  interest  in  it,  bnt 
directly  he  had  completed  his  work  and  gone  away, 
what  interest  had  he  ?  He  was  therefore  of  opinion 
that  the  notice  of  the  4th  March  was  a  void  notice 
altogether.  Nothing  could  be  more  irrational  than 
the  conduct  of  the  vestry  in  thinking  that  a  notice 
on  Rudkin,  who  had  no  interest  in  the  question,  was 
a  sufficient  notice  on  the  plaintiff ;  and  there  was  no- 
body of  rational  men  in  the  world  who  would  not 
have  shuddered  at  the  idea  of  destroying  the  pro- 
perty of  one  man  by  a  notice  served  upon  anotner, 
whose  interest  in  the   property   had   altogether 
ceased.    He  therefore  dcciaed  that  the  notice  to 
Rudkin  was  a  nullity.    It  was  said  by  way  of  ex- 
cuse for  the  delay  that  no  proceedings  could  be 
taken  before  the  architect  of    the  Metropolitan 
Board  of  Works  had  made  his  report,  but  ne  was 
of  opinion  that  the  vestry  were  not  bound  to  wait 
for  his  report.    First,  then,  he  decided  that  the 
offence   commenced  on    the    24th    Aug.    1869; 
secondly,    that    the    notice    on    Budkin   was  a 
mere    nullity,   he    being    the    wrong   man  to 
serve.     The    next    question    then    was,     were 
the  proceedings  taken  in  due  time?    The  107th 
section    of    the    Act    directed    that    the    com- 
plaint should  be  made  within  six  months  after  the 
commission  or  discovery  of  the  offence.    But  the 
summons  was  not  taken  out  until  after  the  six 
months  had  expired.    That  summons  was  there- 
fore too  late,  and  a  nullity  also.    The  Act  pro- 
vided only  one  way  of  proceeding — ^namely,  by 
summons;  personal  remonstrance  would  not  do; 
letters  would  not  do;  it  must  be  by  summons,  and 
the  summons  herewas  too  late.  It  was  not  pretended 
that  this  conservatory  was  calculated  to  injure  a 
single  human  being.    The  only  person  who  could 
have  been  annoyed  by  it  was  tne  plaintiff's  next 
door  neighbour,  who,  so  far  from  saying  that  it  was 
a  nuisance,  said  that  bethought  it  an  improvement. 
Under  these  circumstances,  what  excuse  was  there- 
for these  parish  officers  ?    In  spite  of  all  the  re- 
monstrances of  the  plaintiff  and  his  solicitor,  they 
made  this  order  for  the  demolition  of  this  censer- 
vatoi^,  and  the  plaintiff's  only  remedy  was  to  come 
to  this  court,  otnerwise  they  would  undoubtedly 
have  demolished  it.    The  plaintiff  had  done  per- 
fectly right  in  appealing  to  this  court  for  protec- 
tion, and  the  pansh  omcors  had  been  irrational, 
unreasonable,  and  wrong  in  every  step  they  had 
taken  in  the  matter.    If  the  building  ereoCM  by 
the  plaintiff  was  not  lawful  from  the  commence- 
ment, time  had  made  it  lawful,  and  the  plaintiff 
had  established  his  right  to  a  perpetual  injunction 
from  interfering  with  it,  as  prayea  by  the  Dill,  and 
the  defendants  must  pay  the  costs  of  the  suit. 

Solicitor  for  the  plaintiff,  BoydeU. 

Solicitors  for  the  defendants,  Capron,  DaUon, 
and  Hitchtne. 
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Wednetday,  Nov.  2*2, 
Cartee  v.  Smith. 

WiU — CoHslrueUon — Gift  to  daughter — Subsequent 
liiaitations  in  ease  oflMving  hiwband  or  chUdren 
cutting  doton  gift. 
A  tcBtator  bequeiUhed  his  reeiduarij  estate  in  trust 
for  aU  his  children  in  equal  sJtares  as  tenants  in 
coninwn,  as  to  sons  ahsolutelij,  and  to  dattghters 
in  the  manner  thereinafter  specified,  and  the  wiU 
contained  a  daiise  of  accruer  in  the  event  of  sons 
dyingxmdertwenty-one,and daughters  dying  tinder 
that  ageorwUhoiU  having  been  married.  And  tlie 
testator  directed  iluU  tlie  share  or  shares  of  any 
daughter  shovld  be  held  in  trust  for  such  dauglUer 
for  iier  separate  use  for  life,  and  after  her  death 
for  a  surviving  husband  for  his  life,  and  after  the 
death  of  such  daughter  and  her  husband,  for  the 
benefit  oftlie  children  of  such  dauglUer.  The  tes- 
tator left  five  children,  all  of  laliom  attained 
twenty-one.  One,  a  daughter,  died  without  having 
been  inarried. 
Held,  that  such  daughter  took  one-fifth  of  the  testa- 
tor's residuary  estate  abeoUttehj. 
SbeculL  Case. 

Giles  Smith,  by  his  will,  dated  the  26th  Feb. 
1828,  after  makine  certain  specific  bequests,  gave 
•4ttid  bequeathed  all  and  singular,  the  rest,  residue 
and  remainder  of  his  estate,  property,  and  effects 
of  every  description  to  his  trustees  therein  named 
npon  trust  for  sale,  conversion  and  investment 
as  therein  mentioned,  and  to  pay  the  income 
thereof  to  his  wife  for  life;  and  subject  and  with- 
out prejudice  to  his  said  wtfe's  interest  during  her 
life,  the  testator  declared  tliat  all  his  said  residuanr 
estate  should  remain  and  be  in  trust  for  aU  his 
children  who  should  be  living  at  the  time  of  his 
-deoeose,  or  bom  in  due  time  afterwards  in  equal 
shares  as  tenants  in  common,  as  to  sons  absolutely, 
and  tb  daughters  in  the  manner  thereinafter  speci- 
fied ;  and  in  case  any  one  or  more  of  such  children, 
being  a  son  or  sons,  should  depart  this  life  under 
the  age  of  twenty-one  years,  or,  being  a  daughter 
or  daughters,  should  depart  this  life  under  that 
age  or  without  being  or  having  been  married,  then 
as  to  his,  her,  or  their  original  share  or  shares,  and 
likewise  the  share  or  shares  which  should,  under 
that  provision,  accrue  to  him,  her,  or  them,  the 
same  should  be  in  trust  for  the  others  or  other  of 
his  said  children  in  equal  shares,  if  more  than  one, 
in  the  maimer  thereinbefore  mentioned.  And  the 
testator  directed  that  the  share  or  shares  of  any 
child  who  might  be  a  daughter  should  be  held  upon 
trust  for  sncn  daughter  for  her  separate  use  for 
her  life ;  and  from  and  after  the  decease  of  such 
daughter,  in  trust  for  any  husband  whom  she 
might  leave  surviving  her  for  his  life ;  and  after 
the  death  of  such  daughter  and  her  husband,  then 
in  trust  for  the  children  of  such  daughter  as 
therein  mentioned. 

The  testator  died  on  the  10th  April  1828,  leaving 
surviving  him  his  widow,  who  died  on  the  16tn 
July  18^,  and  five  children — three  sons  and  two 
daughters — all  of  whom  attained  the  age  of  twenty- 
one  years. 

One  of  the  daughters,  Mary  Smith,  died  on  the 
3rd  April  1870,  without  having  been  married,  and 
by  her  will,  dated  the  Ist  Nov.  1866,  she  appointed 
tneplaintiffs  her  executors. 

The  question  submitted  by  the  special.  Case  for 
the  opinion  of  the  court  was,  whether)  according  to 
thg  proper  construction  of  the  lyill  of  the  testator, 


Giles  Smith,  in  the  event  which  happened  of  the 
death  of  the  testator's  daughter,  Mary  Smith,  after 
having  attained  the  age  of  twenty-one  years,  but 
without  having  been  married,  the  corpus  of  her 
one-fifth  share  of  the  testator's  residuary  estate 
became  subject  to  her  absolute  disposition  by  will 
or  otherwise,  or  became  distributable  amongst  the 
testator's  next  of  kin. 

Hardy,  Q.C.  and  RodweU  for  the  plaintifis,  Mary 
Smith's  executors. — The  gift  to  the  testator's 
daughters  is  an  absolute  gift.  The  limitations 
subsequently  expressed  merely  provide  for  the  case 
of  a  daughter  having  a  husband  and  children.  If 
she  has  none,  the  absolute  gift  prevails.  The  rule 
is,  that  if  a  testator  leaves  a  legacy  absolutely  as 
regards  his  estate,  but  restricts  the  mode  of  the 
legatee's  enjoyment  of  it  to  secure  certain  objects 
for  the  benefit  of  the  legatee,  upon  failure  of  such 
objects  the  absolute  gift  prevails :  (KeUett  y. 
\  KeUett,  L.  Rep.  3  B.  &  5.  App.  160.)  [The  Vice- 
Chancellor  referred  to  Mayer  y.  Toicnsend  (3  Beav. 
443.)] 

Haddan,  for  the  other  daughter  and  her  husband, 
took  the  same  view,  and  cited 

Cam]lbeU  v.  Broumrigg,  1  Phill.  301. 

Bcdwell,  for  the  representatives  of  two  of  the 
sons,  contended  Uiat  there  was  an  intestacy  as  to 
Mary  Smith's  one-fifth.  The  gift  to  the  (mildren 
OS  "  tenants  in  common,"  does  not  mean  "  abso- 
lutely." The  gift  to  sons  only,  and  not  daughters 
is  supplement^  bjr  the  word  "  absolutely.'  The 
testator  clearly  intends  to  make  a  distinction 
between  the  gifts.  [The  Vice-Chancellor  referred 
to  Clark  V.  Henry,  (L.  Eep.  11  Eq.  222  ;  24  L.  T. 
Eep.  N.  S.  256.)] 

The  Yice-Ckancellor  said  that  this  was  the  case 
of  a  residuary  gift,  and  that  in  such  cases  theooorb 
was  inclined  to  favour  an  absolute  gift  and  to  lean 
against  an  intestacy.  In  his  opinion  there  was  a 
complete  and  absolute  gift  to  each  of  the  daughters, 
which  was  cut  down  only  in  the  event  oF  there 
being  a  husband  and  chil(lren,  but  if  there  were  no 
husband  or  children,  the  absolute  gift  remained. 
The  same  question  arose  in  Mayer  v.  Towtisend 
(sup.),  where  it  was  held  that  the  ausolute  gilk  to  a 
daughter  was  cut  down  for  the  sake  of  the  husband 
and  children,  if  any,  and  for  their  sake  only.  The 
contingency  not  naving  happened,  the  absolute 
gift  remained.  Campbell  y.  Brownrigg  (sup.)  was 
to  the  same  effect.  There  was  nothing  new  in 
Kellett  V.  KeUett  (sup.),  but  it  was  satisfactory  that 
the  House  of  Lords  had  there  confirmed  the  pre- 
vious decisions.  In  the  present  case,  Mary  Smith 
having  attained  twenty-one,  took  an  absolute  gift, 
and  as  she  died  without  having^  had  a  husband  or 
children,  the  absolute  gift  remained.  There  must, 
therefore,  be  a  declaration  that  the  corpus  of  her 
share  became  subject  to  her  absolute  disposition 
by  will  or  otherwise. 

Solicitors :  /.  and  C.  Robinson ;  Toole  and 
Oanilin. 


Nov.  22  and  23. 
Lewis  v.  Lewis. 

Locke  King's  Ad  (17  S'  18  Vict.  e.  113),  and  Amend- 
ing Act  (30  ^  31  Vict.  e.  69) — Devise  of  mortgaged 
estate — Cltarge  of  mortgage  debt  on  residue — "  In- 
terest in  laiui  " — "  Contrary  intention  " — Pledge 
ofcJiattel — Eight  of  legatee  to  exoneration. 

An  estate  was  by  deed  settled  in  favour  of  A-  fltw?  ?*'* 
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wife  for  thc!rrespectiveliveB,(imd,  after  ihedecease  of 
the  survivor,  in  irtui,  after  the  emiiration  of  three 
months  from  such  decease,  for  safe  and  investmetii 
of  the  proceeds,  tlie  trust  fund  to  he  held  in  trust 
for  the  children  of  the  wife  as  to  sons  on  attaining 
tieenty-one,  or  dying  tmder  that  age  leaving  issue, 
and  as  to  daughters  on  attaining  twenty-one  or 
marrying.     Tlie  tvife^died  leaving  three  children, 
who  attained  ttoenty-one.     One  of  tliem,  a  daugh- 
ter, died  leaving  A.,  her  father,  her  heir-at-lcao  and 
next  of  kin.    A.,  by  his  toiU,  devised  the  one-third 
of  the  settled  estate  to  which  he  became  entitled  on 
his  daughter's  death  to  trustees,  in  trust  for  sale 
and  investment,  and  to  hold  the  same  in  trust  for 
one  of  his  sons.    And  Ite  devised  and  bequeathed 
till  his  residuary  estate  to  his  trustees,  upon  trust, 
after  payment  thereout  of  his  debts,  for  atwther  of 
his  sons.     Shortly  after  the  date  of  his  wiU  the 
testator  mortgaged  his  life  interest  in  the  setUed 
estate,  and  aUo  his  reversionary  one-third  of  such 
estate  : 
Held,  that   the  on-e-third  wcu  not  an  "  interest  in 
land,"  within  the  meaning  of  Locke  King's  Act, 
«>kJ  that  the  mortgage  debt  was  not  payable  there- 
out but  out  of  the    testator's  residuary  personal 
estate. 
In  this  case  the  question  was  whether,  having  re- 
gard to  the  proviBious  of  Locke  King's  Act  (17 
&  18  Vict.  c.  113)  and  the  Amending  Act  (30  &  31 
Vict.  0.  69)  certain  mortgage  debts  ware  payable  out 
of  a  testi^r's  residuary  estate,  or  were  primarily 
charged  on  the  mortgaged  e8tat«. 

By  an  indenture  of  settlement,  dated  the  5th 
July  1831,  and  made  between  John  Lewis  and 
Elizabeth  his  wife,  of  the  first  part,  Anthony 
Mist  Lewis  and  Mary  his  wife,  of  the  second 
part,  Leonard  Lywood  and  Lawrence  Lewis  of 
the  third  part,  John  Lywood  of  the  fourth  part, 
and  Henry  Lewis  and  George  Lewis  of  the  fifth 
part,  a  messuage  and  farm  at  Leckford,  in  the 
county  of  Hants,  were  settled  in  favour  of  the 
said  Elizabeth  Lewis  and  John  Lewis  for  their 
respective  lives,  and  after  the  decease  of  the  sur- 
vivor of  them,  to  the  use  of  the  said  John  Lywood 
and  Lawrence  Lewis,  their  heirs  and  assigns, 
upon  trust  that  they,  the  said  John  Lywood 
and  Lawrence  Lewis,  or  the  survivor  of  them,  or 
the  heirs  or  assigns  of  such  survivor,  should  at 
any  time  after  the  expiration  of  jthree  calendar 
months  from  the  death  of  the  survivor  of  them 
the  said  John  Lewis  and  Elizabeth  his  wife,  sell 
the  said  hereditaments,  and  should  invest  the 
proceeds  of  snch  sale  in  the  securities  therein 
mentioned  to  be  held  by  them  or  him  in  trust 
for  the  children  of  the  said  Elizabeth  Lewis 
OS  she  should  in  manner  therein  mentioned 
appoint,  and,  in  default  of  such  appointment, 
in  trust  for  all  her  children  who,  bemg  a  son 
or  sons  should  attain  the  age  of  twenty-one  years, 
or  die  under  that  age  leaving  issue,  or  being 
a  daughter  or  daughters  should  attain  that  age  or 
marrv.  And  it  was  by  the  said  indenture  pro- 
vided and  declared  that  if  the  major  number  of 
the  said  children  who  should  survit'e  the  said  John 
Lewis  and  Elizabeth  his  wife,  and  sLould  have 
attained  the  age  of  twenty-one  years,  should  desire 
that  the  said  hereditaments  should  not  be  sold, 
and  of  such  desire  should  give  notice  in  writing 
within  three  calendar  months  after  the  death  of 
the  survivor  of  them  the  said  John  Lewis  and 
Elizabeth  his  wife,  the  aforesaid  trust  for  sale 
should  dotenninc,   and   the    said   hereditaments 


should  be  held  upon  the  same  trusts  and  with  and 
subject  to  the  same  powers  as  followed  immediately 
after  the  said  trusts  for  sale  and  investment  of  the 
sale  moneys. 

And  it  was  by  the  smd  indenture  also  provided 
and  declared  that  the  said  hereditaments  should, 
until  the  same  should  be  sold,  be  considered  as 
personal  estate. 

Elizabeth  Lewis  died  in  Nov.  1837,  without 
having  exercised  her  power  of  appointment,  and 
having  had  eight  children,  five  of  whom  died  under 
ago  and  unmarried,  and  the  other  three  of  whom, 
namely,  John  Leonard  Lewis,  Elf  rida  Lewis,  and 
Ellen  Ann  Lewis,  attained  twenty -one. 

Ellen  Ann  Lewis  died  in  March  1861  intestate 
and  a  spinster,  and  leaving  her  father  John  Lewis 
her  heir-at-law  and  sole  next  of  kin. 

John  Lewis  by  his  wUl,  dated  the  11th  Dec.  1862, 
after  appointing  the  plaintiifs  Anthony  Lewis  and 
Joseph  Dowling  his  executors,  and  bequeathing 
certain  pecuniary  and  specific  legacies,  proceeded 
as  follows : 

I  give,  devise,  and  bequeath  unto  the  said  Anthony 
LewM  and  Joseph  Dowling,  all  that  one  nndivided  third 
part  or  share  in  an  estate  niown  aa  the  Leckford  estate, 
Bitoate  at  Leokford  or  elsewhere  in  the  oonnty  of  Hants, 
or  in  Uie  fnnds  ariaint;  from  the  sale  thereof,  which  I  in- 
herited or  became  entitled  to  on  the  death  of  my  daughter 
Ellen  Ann,  To  hold  the  same  nnto  the  said  Anthony  Lewis 
and  Joseph  Dowling,  their  heirs,  executors,  administra- 
tors, and  assigns,  according  to  the  nature  and  quali^ 
thereof,  upon  teust,  if  the  said  one-third  part  or  ware  18 
not  sold  in  due  time  after  my  decease  with  the  entirety  of 
the  said  estates  under  the  existing  trusts  for  the  sale 
thereof,  that  they  the  said  Anthony  Lewis  and  Joseph 
Dowling,  and  the  snrrivor  of  them,  and  the  heirs,  exeoD- 
tors,  or  administrators  of  snch  survivor,  their  or  his 
assigns  (hereinafter  called  my  trustees)  do  and  shall, 
when  and  aa  they  in  their  absolute  discretion  shall  think 
fit,  sell  and  absolutely  dispose  of  the  said  undivided  third 
put  of  the  Leokford  estate. 

And  after  giving  certain  discretionary  powers  to 
his  trustees  with  reference  to  the  mode  of  sale  of  the 
said  undivided  third  share,  and  giving  an  option  to 
his  son  John  Leonard  Lewis  to  purchase  the  said 
third  share  at  the  sum  of  6000{.,  to  be  secured  by 
mortgage  (but  of  which  option  the  said  John 
Leonard  declined  to  avail  himself),  the  testator  di- 
rected that  the  clear  proceeds  of  the  sale  of  the  said 
undivided  third  part  should  be  invested  in  manner 
therein  mentioned,  and  that  out  of  such  invest- 
ment an  annuity  of  60{.  should  be  paid  to  Sarah 
Cole  (therein  described  as  the  mother  of  the  tes- 
tator's son,  Albert  Frederick  Lewis),  during  her 
life.  And  subject  to  the  payment  of  the  said 
annuity,  the  testator  directed  that  his  trustees 
should  stand  possessed  of  the  said  trust  moneys, 
stocks,  funds,  and  securities  upon  trust  for  the 
said  Albert  Frederick  Lewis  absolutely,  but  in 
case  of  his  death  under  the  age  of  twenty-one 
years,  npon  trust  for  his  (the  testator's)  son,  John 
Leonard  Lewis,  and  his  the  testator's  daughter, 
Elfreda,  as  tenants  in  common.  And  after  ^ving 
directions  for  the  maintenance  and  education  m 
the  said  Albert  Frederick  Lewis  during  his  mino- 
rity, the  testator  disposed  of  his  resi&ary  estate 
as  follows : 

And  aa  to  all  the  rest,  residue  and  remainder  of  my 
estate  and  effects  whatsoever  and  wheresoever  aituate, 
including  seonrities  for  money,  I  give,  devise,  and 
be<;ueath  the  same  to  my  said  trustees  to  hold  the  same, 
to  them,  their  heirs,  executors,  administrators,  and 
assigns,  aoootding  to  the  natures  and  qualities  thereof 
reapecbvely  npon  trust,  after  payment  thereout  of  all  my 
just   debts,  funeral,  and   testamentaiy  expenaea,   ud 


Digitized  by 


Google 


Dee.  16,  1871.] 


THE  LAW  TIMES  REPORTS. 


[Vol.  XXV.,  N.  s.— 557 


V.C.  M.] 


Lswis  V.  Lxwis. 


[V.C.  M. 


Rolqect  thereto,  for  my  said  son  John  Leonard  Lewis 
sbaolutely. 

The  one  nndivided  third  share  of  the  Leckford 
estate  disposed  of  by  the  testator's  will  was  at 
the  date  of  the  will  free  from  incumbrances,  but 
by  an  indenture  of  mortgage,  dated  the  12th  Aag. 
186S,  and  made  between  the  testator  of  the  first 
part,  the  said  John  Leonard  Lewis  of  the  second 
part,  and  "William  Conway  of  the  third  part,  the 
testator  conveyed  his  life  interest  in  the  Leckford 
estate,  and  also^his  ono-third  share  in  reversion  of 
and  in  the  proceeds  of  the  sale  thereof  expectant  on 
his  decease  in  right  of  his  deceased  daughter  to 
the  said  William  Conway  by  way  of  mortgage  for 
securing  the  repayment  of  1500^  and  interest. 

By  another  indenture  dated  the  16th  July  1867, 
and  made  between  the  testator  of  the  one  part,  and 
Charles  King  of  the  otlier  part,  the  testator 
executed  a  second  mortage  to  the  said  Charles 
King  to  secure  4501.  and  mterest. 

The  testator  died  on  the  14th  Feb.  1870,  leaving 
surviving  him  the  said  John  Leonard  Lewis  and 
Elfiida  £ewis,  then  Elfrida  Bay,  his  only  children, 
and  also  the  said  Sarah  Cole  and  Albert  Frederick 
Lewis. 

After  the  testator's  death  the  Leckford  estate 
'was  sold  with  the  consent  of  the  parties  interested 
therein. 

The  present  suit  was  instituted  for  the  purpose 
of  ascertaining,  first,  whether  by  the  efi'ect  of  the 
settlement  of  the  5th  July  1831,  and  the  will  of^the 
testator  John  Lewis,  the  undivided  third  share  to 
which  he  became  entitled  on  the  death  of  his 
dacghter,  Ellen  Ann  Lewis,  was  at  the  time  of  his 
death  to  be  considered  as  personal  estate,  or  whether 
the  testator  had  at  the  time  of  his  death  an  estate 
or  interest  in  land  in  respect  of  such  third  share ; 
secondly,  whether  the  above-mentioned  mortgage 
debts,  or  either  of  them,  were  payable  out  of  such 
third  share  or  the  proceeds  of  the  sale  thereof,  or 
out  of  the  testator's  residuary  personal  estate. 

E.  G.  White  for  the  plaintiffs,  the  trustees  of 
the  will. 

Glcute,  Q.C.,  and  Lindley,  for  John  Leonard 
Lewis,  the  residuary  legatee. — -We  contend  that  by 
virtue  of  Locke  Kings  Act  (17  &  18  Vict.  c.  113), 
and  the  Amending  Act  (30  &  31  Vict.  c.  69),  the 
mortgage  debts  are  not  properly  payable  ont  of 
the  testator's  residuary  personal  estate,  but  out  of 
the  nndivided  third  share  of  the  Leckford  estate, 
devised  by  the  testator's  will  and  afterwards  mort- 
gaged by  him,  or  out  of  the  proceeds  of  the  sale  of 
such  third  share.  The  question  is,  does  this  one- 
third  constitute  such  an  "  estate  or  interest  inland" 
as  to  come  within  the  Acts  ?  By  the  principal 
Act  it  is  enacted  that  the  mortgaged  estate  shall 
descend  charged  with  the  mortgage  debt,  unless 
the  mortgagor  shall  have  signified  a  contrary  inten- 
tion; and  the  Amending  Act  declares  that  a 
general  direction  for  payment  of  debts  out  of  per- 
sonal estate  shall  not  be  held  to  signify  a  contraiy 
intention.  Now  apply  the  law  to  the  woi  ds  of  this 
will.  The  trust  for  sale  of  the  one-third  does  not 
make  it  cease  to  be  an  "  interest  in  land."  This 
case  is  governed  by  Woolstencrqfl  v.  Woohtencroft 
(2  DeG.  F.  &  J.  347;  3  L.T.  Rep.  N.  S.  388).  The  Act 
says,  "  entitled  to  any  estate  or  interest  in 
land."  Assuming  that  the  land  was  converted 
in  equity,  could  it  be  held  at  law  that  the 
testator  was  not  entitled  to  an  interest  in  land? 
This  would  be  clearly  an  interest  in  land 
within  the  Mortmain  Act,  and  we  submit   that 


it  is  equally  an  interest  in  land  within  the 
meaning  of  Locke  King's  Act.  This  being  so, 
has  the  testator  shown  any  intention  that  the 
estate  shonld  not  be  taken  cum  (mere?  If  the 
other  side  relies  on  Eiio  v.  Tatham  and  that  class 
of  cases,  the  Amending  Act  is  an  answer.  If,  on 
the  other  hand,  they  contend  that  that  Act  does 
not  apply,  then  Woohtencroft  v.  WonUtencroft  is  an 
answer.  laBr<ni>nson\.  Lwwrancc  (L.  Hep.  6  Eq.  1; 
18  L.  T.  Hep.  N.  S.  143)  the  Master  of  the  Rolls 
followed  WooUtenerofl  v.  WooUteneroft  with 
approval.  We  submit,  therefore,  that  the  general 
estate  is  not  liable  to  these  mortgage  debts. 

Cole,  Q.C.  and  Kehnvich,  for  Sarah  Cole  and 
Albert  Frederick  Lewis,  contended  that,  regard 
being  had  to  the  trusts  of  the  settlement  and  to 
the  terms  of  the  residuanr  gift,  the  mortgage 
debts  were  payable  out  of  the  testator's  residuary 
personal  Qstote.  The  share  is  in  fact  money,  and 
treated  by  the  testator  as  a  snm  of  money  arising 
from  an  out  and  out  conversion,  and  conseqnently 
is  not  an  "  estate  or  interest  in  any  land  or  other 
hereditaments  "  within  the  meaning  of  the  principal 
Act,  which  means  such  an  interest  in  land  as  con- 
stitutes land  or  other  hereditaments.  Even  if  the 
share  be  an  "  estate  or  interest  in  land  "  within  the 
meaning  of  that  Act,  there  is  sufiBcient  "  contrary 
or  other  intention  "  expressed  in  the  testator's  will 
to  exempt  it  from  bearing  its  own  liabilities,  for 
there  is  not  a  mere  general  direction  to  pay  debts, 
which  the  Amending  Act  declares  shall  not  be  evi- 
dence of  a  contrary  intention,  but  a  direction  to 
pay  them  out  of  a  specified  portion  of  the  testator's 
property,  namely,  his  residuary  estate :  (IfoanoeH 
V.  Maxwell  L.  Rep.  4  E.  &  Ir.  App.  506 ;  L.  Kep.  4 
Eq.  407,  nom.  Maxwell  v.  Hyslop ;  AUen  v.  AUen, 
30  Beav.  395 ;  6  L.  T.  Rep.  N.  S.  737.)  This  is  the  case 
of  a  bequest  of  a  specific  chattel  charged  or  pledged 
by  the  testator,  and  in  such  cases  the  specific 
legatee  is  entitled  to  have  the  charge  paid  off  out 
of  the  general  assets  of  the  testator :  (Knighi  v. 
Davit,  3  M.  &  K.  358.)  It  is  settled  that  the  word 
"debts"  includes  mortgage  debts  :  (Stone  v.  Parker^ 
1  Dr.  &  Sm.  212;  3  L.  T.:&p.  N.  S.  79.)  This  case  is 
within  Eno  v.  Tailiam  (3  De  G.  J.  &  Sm.  443 ;  8 
L.  T.  Rep.  N.  S.  127). 

They  also  cited. 
Hellish  v.  YalliKU,  2  J.  &  H.  194. 

Olasge,  in  reply,  cited, 
Rolfe  V.  Perry,  3  De  G.  J.  &  Sm.  481 ;  8  L.  T.  Eep. 
N.  S.  441. 

The  ViCB-CiiANCELLOR  Said  that  the  case  was 
one  of  considerable  nicety.  It  arose  in  this  way. 
Under  the  settlement  of  the  5th  Jul^  1831  there 
was  a  power  for  the  children  to  retain  in  specie 
the  pi-operty  settled  mwn  them  after  the  death  of 
Mr.  and  Mrs.  Lewis,  the  consequence  of  which  was 
that  each  of  the  children  took  an  aliquot  part  of 
the  produce  of  the  estate,  and,  under  the  terms  of 
the  settlement,  they  took  it  as  personal  estate. 
There  were  three  children;  one  of  them,  Ellen, 
having  attained  twenty-one,  and  having  thereby 
acquired  an  interest  in  one-third  of  the  produce 
of  the  estate,  died  intestate,  leaving  her  father, 
John  Lewis,  her  heir-at-law  and  sole  next  of  kin, 
and  in  him  vested  the  right  to  such  one-third.  In 
what  capacity  did  he  take  this  one-third  ?  Not  as 
heir-at-law,  for  her  interest  was  in  personal  estate, 
and  if  she  had  left  a  will  it  would  have  been  trans- 
mitted to  her  executors ;  but,  as  she  died  intes- 
tate, it  went  to  her  next  of  kin  as  personal  estate, 
and  the  father  took  it  as  such.    Under  those  cir- 
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camstanoes  the  father  made  hia  will.  At  that 
time  he  could  not  be  certain  in  what  state  the 
property  would  be  enjoyed,  because,  if  he 
and  his  other  two  cbiklren  had  concurred 
in  retaining  the  property  in  specie,  it  would 
haye  been  freehold  estate.  This  will  was  dated 
in  1862,  and  in  the  following  year  the  testator 
mortgaged  his  third  part  of  the  estate.  In  1867 
he  created  a  second  mortgage,  and  died  in  1870. 
Now  the  question  was,  whether  Albert  Frederick 
Lewis  took  his  one-third  share  of  the  estate  charged 
with  the  burden  of  the  mortgage  debt,  or  whether 
he  was  entitled  to  haye  the  burden  discharged  out 
of  the  general  personal  estate.  Kow  it  was  quite 
true  that  this  was  an  interest  in  land,  and  the  de- 
yisee  must  take  it  subject  to  the  burdens  imposed 
by  the  testator,  unless  he  had  shown  a  contrary 
intention ;  and  it  was  contended  that  he  had  done 
so  by  directing  all  his  debts  to  be  paid  out  of  the 
residue  of  the  estate.  It  was  admitted  that  those 
words  were,  before  the  Act  amending  Locke  King's 
Act,  suflBcient  to  indicate  a  contrary  intention,  and 
that  in  that  case  the  mortgage  debt  would  haye 
had  to  be  paid  out  of  that  mud.  The  first  ques- 
tion was  whether  that  was  an  interest  in  land 
within  the  meaning  of  Locke  King's  Act.  If  it 
was  not,  then  the  general  law  applied,  and  it  wa.s 
a  mere  bequest  of  a  chattel  subject  to  a  charge, 
and  the  general  personal  estate  must  redeem  the 
pledge  or  pay  oflE  the  charge  upon  it.  If  this  wa.s 
not  an  interest  in  land,  and  only  a  chattel,  it  was 
unnecessary  to  consider  the  matter  any  further. 
But  was  it  an  interest  in  land  within  the  meaning 
of  the  Act  ?  It  was  no  doubt  an  interest  in  land, 
becauHc  it  was  a  share  in  the  produce  of  the  estate, 
and  no  one  could  deny  that  that  was  an  interest  in 
land,  and  there  was  no  doubt  that  it  would  be  so 
within  the  Mortmain  Act.  But  it  did  not  follow 
that  it  was  so  within  the  meaning  of  Locke 
King's  Act.  Suppose  that,  instead  of  being  an 
aliquot  part  of  a  sum  of  money,  it  was  a  specified 
sum — say  lOOOZ. — to  be  paid  out  of  the  produce 
of  the  land ;  that  would  haye  been  an  interest 
in  land,  but  yet  it  would  not  have  been  so  within 
the  meaning  of  the  Act,  for  it  would  haye  been  a 
pure  chattel,  and  would  fall  within  the  rule  in 
Kni<fM  y.  Davis  (tmp.),  which  said  that,  where  a 
specific  chattel  was  charged  or  pledged  by  the 
testator,  the  specific  legatee  was  entitled  to  have 
the  charge  paia  off  out  of  the  general  assets  of  the 
testator.  Mr.  Glasse  had  suggested  that  the  father 
might  have  filed  a  bill  for  partition,  this  being  an 
estate,  or  interest  in  land ;  but,  if  so,  such  a  bill 
must  haye  been  dismissed,  because  the  property 
•could  only  be  reconyerted  by  consent  of  all  parties, 
the  general  rule  being  that,  where  an  estate  was 
once  converted,  the  concurrence  of  all  the  parties 
was  required  to  effect  a  reconversion.  His  view  of 
Locke  King's  Act  was,  that  where  an  interest  in 
land  was  given  by  a  testator  with  the  option  of 
retaining  it  in  specie,  or  of  having  it  converted, 
the  person  claiming  to  take  without  conversion 
must  take  it  subject  to  the  burden — that  is,  that 
in  such  a  case,  and  where  there  was  merely  a 
general  direction  for  payment  of  debts,  there  was 
no  contrary  intention  snown  as  required  by  the 
Act,  and  he  thought  that  the  person  taking  the 
estate  under  the  will  would  in  such  a  case  be 
obliged  to  take  the  estate  sulject  to  the  burden, 
but  then  he  must  ttike  it  as  land.  Now  here  he 
took  it  as  money,  not  as  land;  therefore,  when 
the  Act  said  that  the  heir  or  devisee  to  whom 


the  "  lands  or  hereditaments  "  should  descend  or 
be  devised  shonld  take  subject  to  the  mortgage 
debt,  he  interpreted  it  as  contemplating  the  taking 
of  land  as  land.  Here  it  was  taken  merely  as 
personal  estate,  «uid  though  it  was  an  interest 
in  land  in  a  owtain  sense,  it  was  not  an 
interest  in  l«id  wiUiin  the  meaning  of  the  Act, 
His  opinion,  therefore,  was  that  this  aliquot  part 
of  the  proceeds  of  an  estate  was  not  an  interest  in 
land  within  the  meaning  of  the  Act.  The  other 
Question  raised  was  this.  The  testator  had 
oirected  that  his  debts  generally  should  be  paid 
out  of  his  residuary  estate,  and  it  had  been  u-gued 
that  he  had  not,  in  so  doing,  shown  an  intention 
that  the  mortgage  debts  should  be  paid  out  of  his 
personal  estate  exclusively.  If  it  had  been  an  in- 
terest in  land  within  the  meaning  of  the  principal 
Act,  he  must  have  held  that  there  was  an  abseuoe 
of  intention  on  the  part  of  the  testator  within  the 
meaning  of  that  Act  and  the  Amending  Act  to 
exonerate  the  mortgaged  estate  from  the  mort- 
gage debts,  and  he  should  have  agreed  with  Mr. 
Glasse  in  that  part  of  the  argument.  All  he  now 
decided  was  that  it  was  not  an  interest  in  land 
within  the  meaning  of  the  Act.  It  was  a  mort- 
gage of  a  chattel,  and  the  general  personal  estate 
must  exonerate  the  mortgaged  estate.  There 
must,  therefore,  be  a  declaration  that  the  one-third 
was  not  an  interest  in  land  within  the  meaning  of 
Locke  King's  Act,  and  that  the  mortgage  debts 
were  not  payable  thereout,  but  out  of  the  residuary 
personal  estate.  The  costs  of  all  parties  to  be  paid 
out  of  the  residuary  po^onal  estate. 

Solicitors  :  Prior,  Bigg,  and  Church,  for  Adivu, 
Alresford ;  Broivn  and  Waters. 


V.C.  BAcoars  coubt. 

Beportad  bf  the  Ron.  Bobzbt  Butleb  and  T,  H.  Cabsot, 
Esq.,  BaiTiiten-at-Law. 


Wednesday,  Nov.  8. 
Hetuan  v.  Dcbois. 

Principal  ayid  surely — Comolidation  of  niorigagea — 
MareluQling  securities. 

In  1863,  A.  effected  a  policy  of  assuratice  on  his  own 
life  for  2000!.,  which  he  Wiortgaged  to  the  asstir- 
anee  company  to  secure  lOOOL,  and  shortly  after- 
ivard  lie  effected  a  second  policy  for  lOOOL,  xohich 
he  nwrtgaycd  to  the  company  to  secure  500J.  In 
1865  lie  again  incrtgaged  Vie  first  tnentioned  policy 
(togetlier  with  a  fwih^r  policy  which  was  after- 
wards forfeited)  to  the  company  to  secure  IClOOL, 
and  B.  became  his  surety  for  </te  repayment  of  ike 
last  mentioned  advance. 

In  1866,  A.  became  bankrupt,  and  the  company  re- 
covered J  lulgmetU  for  loOOl.  and  costf,  in  an  action 
against  the  surety  B.  B.  Itadpaid  1000?.  under 
this  judgment,  and  A.'s  wife  had  paid  to  B.  4501. 
out  of  her  sejparate  estate  to  reimburse  him  for  hi* 
loss.  In  IS(j7  A.  died ;  and  in  a  suit  ingiitiUed 
by  B.  against  the  company  and  A.'s  assignee  to 
recover  out  of  the  balance  due  to  A.'s  assignee  in 
respect  of  the  two  subsisting  policies  the  amount 
which  B.  liad  paid  as  surety  ; 

Held,  thai  B.  was  entitled  to  have  the  secttritiet 
inarshallcd,  and  to  be  paid  the  whole  amount  of 
his  loss  by  tlie  compojny,  before  OMuthing  was  paSl 
to  A.'s  assignee  in  respect  of  either  policy;  and 
further  tliat  the  payment  made  by  A.'s  wife  OtXt  of 
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her  separate  estate  did  not  affect  B.'s  rights  as 

U'jaiust  A's  assignee. 
This  was  a  suit  in.stituted  by  the  plaintiff  Heyman 
as  surety  for  a  debt  incurred  by  a  policy  holder  to 
an  assurance  company,  which  was  secured  by  a 
mortgage  to  the  company  of  certain  policies  effected 
with  them.  The  object  of  the  suit  was  to  recover 
out  of  the  balance  of  policies  paid  into  court  after 
the  death  of  the  policy  holder  the  amount  which 
the  plaintiff  had  been  compelled  to  pay  in  an  action 
brought  against  him  by  the  company. 

On  the  19th  Feb.  1863,  James  Edward  Tyrie 
effected  a  policy  on  his  own  life  (numbered  9322) 
with  the  Sovereign  Life  Assurance  Company  for 
20C>07. ;  and  on  the  21st  Feb.  he  mortgaged  the 
policy  to  the  company  to  secure  an  advance  of 
lOC'i'/. 

On  the  10th  Oct.,  1863,  Tyrie  effected  a 
second  policy  on  his  own  life  (immbered  9695) 
with  the  same  company  for  1000?.,  and  on 
the  12th  Oct.  he  mortgaged  this  policy  to  the  com- 
pany to  secure  an  advance  of  500t. 

On  the  I4th  Jan.  1865,  Tyrie  effected  a  third 
policy  on  his  own  life  (numbered  10,688)  with 
the  same  company  for  10002.,  and  on  the  16th 
Jan.  1865,  he  mortgaged  the  first  and  the  last  men- 
tioned policies  to  the  company  to  secure  an  ad- 
vance of  1500?.  In  this  last  mortgage  Heyman, 
and  one  Boyle,  became  sureties  for  lyrie,  to  secvire 
repayment  of  the  sum  advanced. 

In  July  1865  Tyrie  became  bankrupt,  and  Dubois 
was  appointed  his  assignee.  Shortly  afterwai-ds, 
Boyle,  one  of  the  sureties,  became  bankrupt. 
Nothing  was  paid  out  of  the  estates  of  either 
towards  discharge  of  the  debt  secured  by  the 
mortgage  of  the  16th  Jan.  1865. 

lu  Sept.  1865  the  company  brought  an  action 
against  Heyman,  the  other  siu?ety,  and  recovered 
judgmait  against  him  for  1500Z.  and  costs.  Hey- 
man paid  the  company  two  sums  of  500Z.  each,  m 
respect  of  the  amount  due  from  him  under  the 
judgment. 

The  policy  on  Tyrie's  life,  numbered  10,688,  be- 
came forfeited,  on  accoimt  of  the  premium  not 
haviim  been  piud ;  and  the  policy  numbered  9322, 
was  abo  forfeited,  but  was  reinstated  upon  pay- 
ment bv  the  plaintiff  of  the  premium  and  interest. 

In  ^ept.  1867  Tyrie  diea,  and  accordingly  in 
March  1868  two  sums  of  20002.  and  10002.  became 
due  from  the  company  in  respect  of  the  policies 
numbered  9322  and  9695,  subject  to  repayment  of 
the  advances  made  by  the  company. 

Heyman  filed  his  bill  against  Tyrie's  assignee 
and  the  company  to  establish  a  charge  on  the 
balance  due  from  the  company  in  respect  of  both 
these  policies,  to  the  extent  of  the  amoimt  which 
he  haa  paid  as  surety.  The  bill  alleged  that  it 
was  apprehended  that  the  balance  due  in  respect 
of  the  policy  numbered  9322  would  not  alone  be 
sufficient  to  satisfy  the  char^  claimed  by  the 
plaintiff.  In  that  case  the  plamtiff  claimed  to  be 
entitled  as  against  Tyrie's  assigjnees  to  have  the 
moneys  paj^le  in  respect  of  both  policies  mar- 
shalled, BO  aa  to  give  him  the  benefit  of  the 
balance  which  would  remain  in  respect  of  the 
policy  numbered  9695,  after  satisfaction  of.  the 
company's  security  thereon. 

Allowing  for  the  payments  made  by  Heyman  on 
account  of  the  judgment  the  company  claimed  12052. 
as  still  due  to  them  in  respect  of  the  mortgages  of 
Slst  Feb.  1863,  and  16th  Jan.  1865,  to  b(*h  of 
■»lU«iL the. policy  for  20002.,  nombored  9322,  was 


subject.  In  respect  of  the  mortgage  of  the  12th 
Oct.  1863,  to  which  the  policy  for  1(X)02.,  numbered 
9695  was  subject,  the  company  claimed  4242.  as 
still  due  to  them.  They  accordingly  paid  two 
sums  of  7952.  and  5662.,  making  a  total  of  13612> 
into  court  in  respect  of  both  pohcies. 

It  appeared  that  4502.  had  been  paid  to  Heyman 
by  Tyrie's  wife,  out  of  her  separate  estate,  to  reim- 
burse him  for  the  loss  he  had  suffered  on  account 
of  her  husband. 

Kay,  Q.  C.  and  W^tlahe  for  the  plaintiff.— We 
contend  that  as  against  Tyrie's  assignee  the  com- 
pany have,  as  creditors,  a  right  to  consolidate  these 
securities  and  retain  their  debt  out  of  either  policy. 
But  a  surety  who  pays  off  a  debt  for  which  he  is 
answerable,  is  entitled  to  all  the  equities  which  the 
creditor  could  have  enforced,  and  that,  not  merely  as 
against  the  principal  debtor,  but  also  as  against  all 
persons  claiming  under  him. 

Drew  T.  LocUtt,  32  Beav.  409; 

Newton  r.  Chorlton,  10  Hare,  646 ;  • 

19  &  20  Vict.  0. 97,  s.  5 ;  Wruht  r.  Uorley,  11  Ves.  22. 
The  payment  by  Tyrie's  wife  out  of  her  separate 
estate  is  a  payment  by  a  stranger,  and  cannot  affect 
the  plaintiJS's  rights. 

Walter  v.  James,  L.  Bep.  6  Ex.  124. 

Aiiipldett,  Q.  C.  and  Sitnmonds  for  Tyrie's  as- 
signee.— The  plaintiff,  as  surety,  has  no  right  to 
the  benefit  of  any  security  except  those  given  to 
secure  the  debt  for  which  he  became  surety. 
Wade  V.  Coope,  2  Sim.  155 ; 
Ci-ickmore  v.  Freestone,  W.  N.  1870,  p.  232  ; 
South  T.  Bloxam,  2  H.  &  M.  457 ;  12  L.  T.  Bep.  N.  S. 

204: 
Lami^leigh  r.  Brathuiait,_  1  Sm.  L.  C.  14B,  6th  edit. 
The  plaintiff  has  been  paid  4502.  on  account  of  the 
loss  which  he  has  sustained  as  surety,  and  to  that 
extent  the  policies  are  set  free  from  his  claim. 

Everitt,  for  the  Sovereign  Life  Assurance  Com- 
pany. 

Kay  was  not  called  on  to  reply. 

The  ViCE-CuA>xEij>oR  held  that  the  payment 
by  Ifc.  Tyrie  to  the  plaintiff  out  of  her  separate 
estate  was  just  the  same  as  a  payment  by  an  entire 
stranger  under  no  liability  whatever,  and  that  such 
payment  did  not  in  any  way  affect  theplaintiffs 
legal  rights  against  the  policy  moneys.  He  further 
held  tlmt  the  plaintiff  was  entitled,  to  have  the 
securities  marshalled,  and  to  be  paid  the  whole  of 
his  claim  out  of  the  moneys  due  in  respect  of  both 
policies.  He  accordingly  made  a  decree  that  out 
of  the  sum  in  court  the  plaintiff  should  be  pud 
principal,  interest,  and  costs  (including  the  costs 
of  the  action),  the  company  should  be  paid  their 
costs  of  suit,  and  the  residue  should  be  paid  to 
Tone's  assignee. 

SoUcitors:  ElmsUe,  Forsyth,  and  Sedgwick  t 
Davies,  Son,  CampbeU,  and  Beeves;  Dubois, 


Wednesday,  Nov.  15. 
Suite  v.  Gibson. 

Gotutruction  o/  wiUr-Treoatory  trust — Special  case 
— Future  righis. 

Tlie  court  wiU  not,  on  a  special  case,  make  any 
declaration  of  future  rights. 

A  testator  gave,  devised,  and  bequeathed  aU  his  real 
and  personal  estate  and  effects  whatsoever  "  unto 
and  to  (7te  a2igo2u2e  use  of  my  dear  wife  H.  8.,  her 
heirs,  executors,  administrators,  and  assigns,  in 
fiM  confidence  that  she  viiU  do  xvhat  is  right  a$  to 
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tlie  abtolwie  dUposal  thereof  between  my  diUdren, 
eiilier  in  Iter  ll/etiine  or  by  her  wiil  (rftcr  her 
decease." 
Tlie  construction  of  this  gift  was  submitted  to  tlie 
court  by  all  the  beneficiaries,  and  a  declaration 
was  asked  <is  to  tite  respective  rights  of  tlie  tes- 
tator's widow  and  children.     The  widow  was  in 
possession  of  the  property  which  formed  the  subject 
of  the  gift,  and  all  the  children  toore  8ui  jnris. 
r/tc  cotiii,  under  tlte  above  circumstances,  refused 
to  maJce  any  further  declaration  than  that  tJie 
widow  was  tawfuUy  in  possession ;  and  made  no 
order  as  to  costs. 
George  Suitu  mode  his  will,  dalcd  the  20th  Feb. 
1861,  which  (so  far  as  material)  was  as  follows : — 
"  I  give,  devise,  and  bequeath  all  my  real  and  per- 
sonal estate  and  effects  whatsoever  and  whereso- 
ever unto  and  to  the  absolute  use  of  my  dear  wife 
Harriett  Smith,  her  heirs,  executors,  administra- 
tors, and  assigns,  in  full  confidence  that  she  will 
do  what  is  right  as  to  the  absolute  disposal  thereof 
between  my  children  either  in  her  lifetime  or  by 
her  wiU  after    her   decease,"   and   the   testator 
appointed  his  sons  G.  H.  Smith  and  S.  S.  Smith 
his  executors. 

The  testator  died  on  the  •20th  Feb.  1861,  leaving 
his  wife  Harriett  Smith  and  six  children  surviving. 
The  widow  entered  into  possession  of  the  testa- 
tor's property,  and  from  time  to  time  made  advances 
to  some  of  the  children.  Difficulties,  however, 
arose,  and  all  the  parties  being  now  su!  Juris,  con- 
curred in  stating  a  special  case  for  the  opinion  of 
the  Court  of  Chancery. 

The  questions  were — First,  whether  Harriett 
Smith  under  the  testator's  will  took  an  absolute  or 
other  and  what  beneficial  estate  and  interest  in,  or 
any  and  what  power  of  disposal  over  the  real  and 
personal  estate  and  effects  of  the  testator ;  secondly, 
whether  the  testator's  children  took  any  and  what 
beneficial  estate  and  interest  in  his  real  and  per- 
sonal estate  and  effects,  as  cestui  que  trusts  under 
his  will ;  thirdly,  how  the  costs  were  to  be  pro- 
vided. 

Kay,  Q.  C.  and  /.  T.  Humphry  for  the  widow 
contended  that  no  trust  had  been  created  for  the 
children.    They  referred  to 

WM  V.  Wools,  2  Sim.  N.  S.  267 ; 
Green  v.  Martdm,  1  Drew.  6i6; 
Crockett  v.  Crockett,  2  Phil.  553  j 
Fox  Y.  Fox,  27  Beav.  301  ; 
Williams  T.  H  iUiams,  1  Sim.  N.  S.  358 ; 
Palmer  t.  Simnvonds,  2  Drew.  221. 

Ainphlett,  Q.  C.  and  Bmh  for  soma  of  the  testa- 
tor's children,  referred  to 

Wace  T.  MaUard,  21  L.  J.  355,  Ch.  j 
Gully  T.  Cregoe,  24  Beav.  185; 

Wright  r.  Atkyns,  (quoted  by  Tomer  L.J.  in  Lady 
Langdale  r.  Briggt,  8  D.  M.  &  0.  420 ;  26  L.  T.  Bep. 
306.) 

W.  C.  Harvey  for  other  children  of  the  testator. 

The  ViCE-CiiANCELLOR  at  the  conclusion  of  the 
argument  said  he  thought  that  the  decision  of  the 
House  of  Lords  in  WriglU  v.  Atkyns  precluded 
him  from  making  any  declaration  as  to  tne  rights 
of  the  parties  at  the  present  time. 

Kay  said  that  all  the  parties  interested  were  eui 
juris,  and  had  concurred  in  stating  this  special 
case,  in  order  to  have  their  rights  ascertained  by 
the  decision  of  the  court.  That  decision  would  be 
binding  on  them  under  the  Act  13  &  14  Vict.  c.  36. 
To  decide  the  extent  of  the  interest  vested  in  the 
widow  who  was  at  present  in  possession  of  the 
property,  would  not  be  to  decide  future  rights. 


He  referred  to  Shovclton  v.  Sliavclton  (32  Beav. 
143) ;  where  a  declaration  was  made  as  to  the  extent 
of  a  widow's  interest. 

The  Vice-Chancellor  said  that  he  would  make 
no  order  as  to  anybody's  rights  until  the 
parties  came  before  him  and  st<ited  questions 
which  he  was  competent  to  answer.  The  widow 
was  in  possession  of  the  property,  and  for  the 
present  he  could  not  decide  more  than  that  no  one 
was  entitled  to  interfere  with  her  posession.  All 
the  parties  were  sui  juris,  and  if  they  wished  to 
dis()ose  of  the  property  at  once,  could  concur  in 
doing  so.  Many  events  might  occur  during  the 
widow's  lifetime  which  he  could  not  foresee ;  and 
on  the  authority  of  the  House  of  Lords  in  Wright 
V.  Atkyns,  he  must  decline  to  answer  any  of  the 
questions.  Difficulties  which  mi^ht  arise  as  to  the 
respective  rights  of  the  parties  in  the  future  must 
be  decided  when  the  proper  time  came  for  doing 
60.    He  could  make  no  order  as  to  costs. 

Solicitors  :  Browne  and  Williains ;  AVjoron, 
Wells  and  Sykes. 

y.C.  mCKElSlB'  COUST. 

Reported  by  Edwabo  Wixslow,  Esq.,  BorrUter-at-Law. 

Kov.  6,  7,  and  10. 
SvKEs  I'.  Sykijs. 

Will — Estaies  tail — CItarge — Term — Trusts  for  issue 
— Remoteness — Demurrer. 

The  trusts  of  a  term  limited  previous  to  an  estate 
tail,  atid  operative  subsequently,  are  invalid  as 
tending  to  a  perpetuity. 

Where,  therefore,  a  testator  devised  certain  estates 
to  his  eldest  son  B.  for  life  with  remainder  to  tlte 
eldest  sott  of  R.,  with  remainder  to  trustees  for  u 
term  of  500  years  upon  the  trusts  thereinafter 
expressed  concerning  the  satne,  and  from  and  after 
the  end  or  sooner  dete}-mination  of  the  said  tei-m, 
and  in  the  mean  time  subject  to  tlte  trusts  thereof 
to  the  first  and  other  sons  successively  of  the  said 
R.,  tlte  grandson  of  the  testator,  in  taU  male,  with 
remainders  to  the  second  and  other  sons  siiecessively 
of  tlte  said  B.,  the  son  of  tlie  testator,  in  tail  male, 
with  remainder  to  the  testator's  son  N.  for  life,  with 
remainders  to  the  first  and  other  sons  successively 
of  the  said  N.,  in  tail  male,  with  remainder  over, 
and  declared  the  trusts  of  tlie  said  term  to  be  that 
in  case  any  one  or  more  of  his  youtu)er  sons  or 
tlieir  respective  issue  should  become  seised  in  »o«- 
session  by  virtue  of  the  limitations  aforesaid  of  the 
said  hereditaments,  the  trustees  sluiuld  raise  a  sum 
of  50001.,  and  pay  the  same  to  such  of  the  testator's 
sons  (except  stich  eon  as  should  be  seised  in  posses- 
sion) as  should  be  then  living,  or  iheir  issue  if 
dead: 

Held,  upon  a  demun-er  to  a  billfiledby  persons  inte- 
rested in  tlte  cibove  charge,  against  the  great  grand- 
son of  N.,  who  Itad  become  seised  in  possession 
utider  the  above  limitation,  and  praying  that  the 
trusts  of  Uie  term  might  be  carried  into  execution, 
that  the  charge  was  void  for  remoteness. 

Case  V.  Drosier,  2  Keen,  764  ;  on  appeal,  5  3Iyl.  Sf 
Cr.  246,  foUowed. 

This  was  a  demurrer.     The  facts  as  stated  by  the 

bill  were  as  follows : 
Joseph  Sykes  by  his  will,  dated  4th  June  1803, 

devisea  to  his  son,  Richard  Sykes,  and  his  assign^ 

certain     estates     (hereafter    called     the    aettlf>* 

estates),  to  hold  the  same  to  the  use  of  the  ^>^ 
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Richard  Sykes  and  his  assigns  daring  his  life, 
without  impeachment  of  waste,  and  from  and  after 
the  decease  of  his  said  son  Richard  to  the  use  of 
the  testatoi-'s  grandson,  Richard  Sykes,  the  eldest 
son  of  his  said  son  Richard,  and  his  assigns  during 
his  life,  without  impeachment  of  waste,  and  from 
and  after  the  determination  of  that  estate  to  the 
use  of  testator's  nephew,  the  Rev.  Thomas  Francis 
Twigge,  and  the  Rev.  Miles  Popple,  of  Welton, 
and  their  heirs  during  the  life  of  his  said  grandson, 
upon  trast  to  preserve  the  contingent  estates 
thereinafter  limited,  and  from  and  after  the  decease 
of  his  said  grandson  to  the  use  of  William  Bourne 
andThomaaThompson,  their  executors,  administra- 
tors, and  assigns,  for  the  term  of  500  years  then  next 
ensuine.  upon  such  trusts  nevertheless,  and  subject 
to  such  provisions  as  were  thereinafter  expressed, 
and  from  and  after  the  end  or  sooner  determination 
of  the  said  term,  and  in  the  mean  time,  subject  to  the 
trusts  thereof,  to  the  use  of  the  first  son  of  the 
body  of  the  testator's  said  grandson,  lawfully  to  be 
begotten,  and  the  heirs  m^e  of  the  body  of  such 
first  son ;  and  for  default  of  such  issue  to  the  use 
of  the  second,  third,  and  all  and  every  other  the 
son  and  sons  of  the  body  of  the  said  grandson 
severally  and  successively,  acctirding  to  priority  of 
birth,  and  the  heirs  male  of  the  body  and  bodies  of 
all  and  every  such  son  and  sons,  and  for  default  of 
such  issue,  to  the  use  of 'the  second,  third,  and 
every  other  the  son  and  sons  of  his  said  son 
Richard,  according  to  priority  of  birth,  and  the 
heirs  male  of  the  body  and  bodies  of  all  and  every 
such  son  and  sons,  and  for  default  of  such  issue  to 
the  use  of  the  testator's  son  Nicholas  and  his 
assigns,  during  his  life,  without  impeachment  of 
waste ;  and  from  and  after  the  determination  of  that 
estate  to  the  use  of  the  said  Thomas  Francis  Twigge 
and  Miles  Popple,  and  their  heirs,  during  the 
life  of  his  said  son  Nicholas,  upon  trust,  to  preserve 
the  contingent  estates  theremaiter  limited ;  and 
from  and  alcor  the  decease  of  his  said  son  Nicholas, 
to  the  use  of  the  first  son  of  the  body  oi  his  said 
son  Nicholas,  and  the  heirs  male  of  the  body  of 
such  first  son ;  and  for  default  of  such  issue,  to  the 
use  of  the  second,  third,  and  all  and  every  the  son 
and  sons  of  his  said  son  Nicholas,  according  to 
priority  of  birth  and  the  heirs  male  of  the  body  and 
oodles  of  such  son  and  sons,  with  like  limitations 
over,  in  favour  of  such  of  the  testator's  other  sons, 
Daniel,  Henry,  and  John,  and  each  of  their  first 
and  other  sons  in  tail  male,  with  divers  remainders 
over.  And  as  to,  for,  and  concerning  the  said  term  of 
600 years  thereinbefore  devised,  the  testator  declared 
that  the  same  was  devised  to  the  trustees  upon  the 
trusts  and  for  the  ends  and  purposes  thereinafter 
mentioned,  that  was  to  say,  that  in  case  any  one 
or  more  of  his  younger  sons  or  their  respective 
issue,  should  become  seised  in  possession  by 
virtue  of  the  limitations  aforesaid  of  the 
hereditaments  thereinbefore  devised  to  the 
testator's  son  Richard  for  his  life  with  re- 
mainders over  for  want  of  issue  male  of  his 
body,  upon  trust  that  they,  the  said  trustees,  their 
executors,  administrators,  and  assigns,  should  bv 
mortgage  and  demise  of  the  said  term,  or  by  such 
other  ways  and  means  respecting  the  same  as  they 
should  be  advised,  raise,  levy,  or  oorrow  the  sum  of 
60002.,  and  pay  and  apply  the  same  to  and  amongst 
such  of  the  testator's  sons,  save  and  except  such  as 
should  be  so  seised  in  possession,  as  should  be  then 
living,  or  their  issue,  if  dead,  such  issue  to  take  the 
respective  shares  of  their  parents  in  equal  propor- 


tions, if  more  than  one,  but,  if  only  one,  to  such 
only  son  or  his  issue. 

The  testotor  died  on  the  •26th  Nov.  1805,  and 
thereupon  his  eldest  son  Richai-d  entered  into 
possession  of  the  settled  estates,  which  had  been 
devised  to  him  for  his  Ufe,  as  above  mentioned, 
and  continued  in  such  possession  until  his  death. 
He  died  on  the  3rd  March  1832,  leaving,  issue  a 
son  named  Richard,  and  a  daughter.  After  his 
death  his  son  Richard,  the  testator's  grandson, 
entered  into  possession  of  the  estates,  and  continued 
in  possession  until  his  death.  Ho  died  in  Feb. 
1870,  without  having  ever  been  married,  and  there- 
upon the  defendant  Charles  Percy  Sykes,  the 
great  great  grandson  of  the  testator's  second  son 
Nicholas,  who  died  in  1827,  became  entitled  under 
the  limitations  in  the  testator's  will  to  the  settled 
estates,  and  entered  into  possession  accordingly. 

Upon  his  entering  into  possession  it  was  con- 
sidered on  behalf  of  the  persons  claiming  to  bo 
interested  in  the  50002.  directed  to  be  raised  under 
the  trusts  of  the  term  of  the  500  years,  that  the 
time  had  arrived  for  raising  that  sum,  and  they 
accordingly  applied  to  the  plaintiff  (the  sole  sur- 
viving trustee  of  the  term)  as  present  termor,  and 
requested  him  to  take  the  necessary  steps  for  that 
purpose ;  but  it  was  objected,  on  the  part  of  the 
defendant,  that  the  charge  was  too  remote,  and 
could  not  now  be  raised. 

Thereupon  the  plaintiffs,  who  were  the  above 
trustee,  and  one  of  the  testator's  grandsons  how- 
ever, filed  this  bill  praying  that  it  might  be 
declared  that  according  to  the  true  construction 
of  the  will,  and  in  the  events  which  had  happened, 
the  sum  of  50002.  charged  by  the  said  will  upon 
the  estates  devised  to  the  testator's  son  Richard 
for  his  life,  with  remainders  over  in  default  of 
issue  male  of  his  body  was  validly  and  effectually 
charged  upon  those  estates  and  was  now  raisable 
out  of  the  rents  and  profits  of  those  estates,  or 
by  sale  or  mortgage  of  a  competent  part  thereof 
for  the  residue  of  thd  said  term,  and  that  proj>er 
directions  might  be  given  for  raising  the  same, 
with  interest  thereon  at  the  rate  of  42.  per  cent, 
per  annum,  from  the  24th  Feb.  1870,  until  pay- 
ment ;  and  that,  so  far  as  necessary,  the  trusts  of 
the  said  term  might  be  performed  and  carried 
into  execution  by  and  under  the  direction  of  the 
court. 

To  this  bill  the  defendant  demurred  for  want  of 
equity. 

Bnstowe,  Q.  C,  Bamadge,  and  Oraham  Hastings, 
for  the  demurrer,  submitted  that  the  case  was 
governed  by  that  of  Case  v.  Brotier  {mp.).  Accord- 
mg  to  the  principle  there  laid  down  the  trusts  of  a 
term  limited  previous  to  an  estate  tail  for  raising 
extra  portions  on  the  death  of  a  tenant  without 
issue  was  invalid,  as  tending  to  a  perpetuity ; 
because  being  Umited  antecedently  to  the  estate 
tail  it  could  not  be  defeated  by  recovery.  That  prin- 
ciple was  altogether  applicable  to  the  present  case, 
for  here  the  term  preceded  the  estates  tail,  and  the 
trusts  of  the  term  were  to  be  operative  subse- 
quently to  those  estates.  The  charge  therefore 
must  be  considered  (upon  the  authorities)  as  void 
for  remoteness.    They  also  cited 

Bewari  v.  WiXLock,  5  East,  198 ; 

Lord  aovihamvton  v.  The  Marquis  of  Hertford,  2 
V.&B.54; 

Lade  r.  Holford,  Amb.  479 ; 

Marthall  T.  Holloway,  2  Snan.  432 ; 

Browne  v.  Stoughton,  14  Sim  369 ; 

ScariMniek  v.  Skelmersilale,  17  Sim  187 
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TurWn  t.  Newcome,  3  K.  &  G.  16 ; 

Peacoclce  t.  Pares,  2  Keen,  684 ; 

CoUingtvood  r.  Stanhope,  L.  Bep.  4  H.  of  L.  43 ; 

Martin  y.  Bolgate,  L.  Bep.  1  H.  of  L.  175. 
Charles  Hall  and  North  for  the  plaintiffs,  con- 
tended that  the  question  was  one  entirely  of  inten- 
tion. The  money  was  only  intended  to  be  raised 
in  the  event  of  one  of  the  testator's  younger  sous 
coming  into  possession  of  the  property  under  the 
limitations  in  the  will.  The  case  diifered  from 
that  of  Case  y.DiosU'r  (eiip.).  Here  the  trusts  were 
good  by  reason  of  the  de.structibility  of  the  charge. 
Moreover,  the  younger  sons  in  coming  into  pos- 
session, took  as  remaindermen,  and  that,  being  so 
it  could  not  be  objected  that  the  trusts  tended  to 
a  perpetuity.    They  cited — 

Sales  V.  Conn,  4  Sim.  64  ; 

FazakerUy  v.  Ford,  4  Sim.  390; 

CaUwell  T.  CretswcU,  L.  Eep.  6  Ch.  278 ;  24  L.  T. 
Bep.N.S.  564. 
BrUtowe,  Q.C.  in  reply. 

Judfjtnent  reserved. 
Nov.  10.— The  Vicb-Cuancellor. — It  seems  to 
me,  upon  consideration,  that  this  case  is  nndis- 
tinguishable  from  that  of  Case  v.  Brosier  (sie^.). 
That  case  is  of  the  highest  authority,  on  account 
of  the  care  with  which  it  was  argued,  and  the 
judges  (Lords  Langdale  and  Cottenham)  by  whom 
it  was  decided.  It  may  also  be  observed  that  the 
decision  arrived  at  by  both  judges  with  regard  to 
the  construction  of  the  limitation  in  that  case,  and 
by  virtue  of  which  it  becomes  applicable  in  the 
present,  has  since  been  establisheu  as  the  correct 
one  by  the  decision  of  the  House  of  Lords  in  Bako' 
T.  Tucker  (3  H,  of  L.  Cas.  106).  Under  these  cir- 
CHmstances  it  would  be  useless  for  me  to  go  into 
the  general  (Question  of  principle,  which,  but  for 
Case  V.  Brosier,  might  have  been  a  very  nice  one, 
or  to  seek  to  distinguish  the  preeent  case  from  that 
one  mxm  grounds  which,  if  they  had  existed  in  it, 
would  not,  as  I  read  the  judgment  of  Lords  Lang- 
dale  and  Cottenham,  have  altered  their  decision. 
The  demurrer  must  therefor^  be  allowed. 

Solicitors  for  the  plaintiffs,  WestaU  and  Boberta 
for  Thompson  and  Cook,  Hull. 

Solicitors  for  the  defendant,  Evans,  Foster,  and 
Bittter. 


Common  2.ato  ((Tourts. 


COXntT  OF  QUEEirS  BEirCE. 

Beportad  by  J.  Sbobit  and  U.  W.  HcKbllas,  Bum., 
BatTi«ton-at-lAW. 

Wednesday,  Nov.  8. 

Beg.  (on  the  prosecution  of  the  Assessment  Com- 
mittee of  St.  Pancras,  resps.)  v.  Tu£  Govebnobs 
OF  lUE  FocNSLisG  HcsFiTAi,  (apps.) 

raluatlon  Metropolis  Act  1869  (32  ^  33  Vict-.c.  67) 
St.  45,  54 — Valualum  list — Entry  of  gross  and 
rateable  value — Exceptional  principle  of  vcUMation. 

By  sect.  45  o/the  Valuatimi  Metropolis  Actl869  (32  <J- 
33  Vict.  c.  67),  the  valtuttion  made  in  pursuance 
of  that  Act  t»  to  be  conclusive  evidence  of  the  gross 
value  and  of  the  rateable  value  of  the  several  liere- 
ditaments  tncliided  the)-ein  for  the  purpose  of 
certain  rates  and  tqxes;  btii  by  sect.  54  nothing 
contained  in  the  Act  is  to  affect  "any  exemption  or 
deduction  from  or  allowance  out  of  any  rate  or 
tax  whatever,  or  any  privilege  of  or  provision  for 
being  raied  or  ta.ved  on  any  e,eceptioiMl principk  of 
valuatioti." 


The  assesstneut  committee  of  St.  Pancras  having 

entered  in  tlie  valuation  list  prepared  by  them  in 

pitrsiiance  of  ilie  above  Act,  the  true  gross  value 

and  the  true  rateable  value  of  lands  belonging  to 

the  Foundling  Hospital,  notwUlistandiiuf  that  the 

Foundling  Hospital  Act  (130eo.2,c.xj:ix.)2yrovided 

iluii  such  lands  were  not  to  be  rated  at  any  higlier 

value  than  tltat  at  wh'ch  they  were  rated  in  173d — 

Held,  that  tiie  true  gross  and  true  rcUeable  value  had 

been  riylUly  inserted  on  the  valuation  list;  and 

that  it  v:a»  not  for  tJte  assessment  committee  to  take 

into  account  the  exceptional  principles  of  valuaiion 

saved  by  sect.  54  of  the  VoMtation  Metropolis  Act 

1869, 

This  was  a  case  stated  for  the  opinion  of  the  court 

by  the  Court  of  General  Assessment  Sessions  for 

the  Metropolis. 

On  an  appeal  on  behalf  of  the  ^vemors  and 
guardians  of  the  hospital  for  the  mamtenance  and 
education  of  exposed  and  deserted  young  children 
against  a  decision  of  the  assessment  committee  of 
the  parish  of  St.  Pancras,  Middlesex,  approving 
and  confirming  an  assessment  in  the  new  valuation 
list  for  the  said  parish,  made  under  and  in  pur- 
suance of  the  valuation  Metropolis  Act  1869, 
whereby  the  building  and  premises  used  by  the 
appellants  for  the  purposes  of  the  said  hospital  was 
assessed  at  19002.  gross,  and  15922.  rateable  value, 
the  Court  of  General  Sessions  for  the  Metropolis, 
holden  on  the  27th  Feb.  1871,  confirmed  the  assess- 
ment without  costs,  subject  to  the  opinion  of  the 
court  on  the  following 

Case. 
1.  The  Foundling  Hospital  was  incorporated  by 
royal  charter,  in  the  year  1739,  under  the  name  <m 
"  The  governors  and  guardians  of  the  hospital  for 
the  maintenance  and  education  of  expmed  and 
deserted  young  children,"  and  by  an  Act  of 
Parliament  passed  in  the  same  year,  13  Greo.  2, 
c,  29,  the  powers  granted  by  the  charter  were 
confirmed  and  enlarged.  This  Act,  after  reciting 
the  charter  and  the  powers  thereby  given  for  the 
purchase  of  lands  and  the  purchase  or  erection  of 
an  hospital,  proceeds  as  follows : 

And  be  it  therefore  enacted  by  tiie  Sng's  loeet  ercel- 
]«nt  Maiestjr,  by  and  with  the  advioe  and  conaeat  of  the 
Lords  apiritnaland  traiporal  and  Commons  in  tUs  present 
Parliament  auembled,  and  by  the  aathority  of  the  same, 
that  the  said  corpoTfition  called  the  goveiBOTB  and  naidians 
of  the  hospital  for  the  nuuntenanoe  and  ednoatton  of  ex- 
posed and  deserted  yoong  ohildiea,  and  their  sneoeseots, 
shall  have  power  by  any  inatniment  nnder  their  oommoa 
seal,  to  contract  for  or  to  pnrohaae,  any  lands,  tsnonenta, 
or  hereditaments,  provided  the  same  do  not  exceed  the 
valae  of  40001.  a  year  in  fee  beyond  repairs,  or  to  take  or 
pnrchaae  for  any  term  or  terms  of  years,  or  as  tenants 
from  year  to  year  or  at  will,  ai^  lands  or  tenements 
whatsoever,  to  hold  and  enjoy  the  same,  aad  to  ereet  any 
honse  orhooses,  building  or  hnildings  uiareon,  or  to  con- 
vert any  honse  or  houses,  bnildinir  or  bnilding*  which 
they  shall  aopnroluuie  or  hire  for  that  purpose,  to  be  an 
hospital  or  hospitals  for  the  reception  of  anch  poor  and 
exposed  children,  in  snoh  manner  as  to  the  sa^  corpora- 
tion shall  seem  meeiiL  and  be  it  f  mrther  enacted  by  the 
anthoiity  aforeBaid,  that  all  and  every  honse  or  hoosae, 
lands,  toiemsnta,  or  hereditanients,  whidh  shall  at  any 
time  hereafter  be  poichaaed  or  hired  by  the  aaid  corpora- 
tion, to  be  used  and  converted  into  an  hospital  or  hos- 
pitals as  aforesaid,  or  on  which  any  sndi  hoapital  or  hos- 
pitals, hooae  or  houses ,  shall  be  erected,  shall  at  all  times 
hereaftor,  wlulat  auch  honae  or  honsea,  lands,  fa^»«»nii»n^ 
or  hereditaments,  shall  continue  in  poaaession  <^  the  aaid. 
oorporatiou,  bo  rated  and  aasessed  to  all  rates  and  assess- 
ments, at  such  yearly  rates  and  value,  and  in  stloh 
proportion  as  snoh  house  or  houses,  lands,  tenements, 
or  nereditamonts  were  rated  and  assessed  in  the  year 
1739,  and  shall  not  at  any  time  hereafter  so  long  as. 


Digitized  by 


Google 


Dm.  16, 1871.] 


THE  LAW  TIMES  REPORTS. 


[Vol.  XXV.,  N.  S.-563 


QB.] 


Res.  v.  The  Gotbbnobs  of  the  Foundung  Hospital. 


[QB. 


they  ihall  oontinne  in  the  posaeuion  of  the  said  oorpora- 
tion  w»  af oreeaid,  be  rated  or  asBeased  at  any  higher 
Value  notmthatanding  any  improTement  which  shall  be 
hereafter  made  by  the  said  corporatioD,  of  or  npon  the 
same,  by  ereotin|r  any  such  house  or  houses,  or  other 
building  or  bnildines,  or  by  aonverttnir  any  buiiding  or 
buildings  into  auoh  boapital  or  hospitals,  house  or  houses, 
any  laws,  statute,  or  usage  to  ue  contrary  notwith- 
standing. 

2.  In  the  year  1747,  the  corporation  pnrchaeed 
the  freehold  estate  on  part  of  which  the  hospital 
now  stands.  It  ocmsists  of  about  56  acres,  lying 
in  one  block,  and  was  at  that  time  open  ground, 
but  with  the  exception  of  the  inclosed  space  sur- 
ronndiug  and  attached  to  the  hospital  Wlding, 
it  is  now  covered  with  houses,  and  may  be  de- 
scribed roughly  as  lying  between  Guildford-street 
on  the  south,  Tavistock-place  on  the  north, 
Russell-square  on  the  west,  and  Gray's-inu-lane  on 
the  east.  It  is  situate  in  the  three  parishes  o 
St.  Pancras,  St.  Q^orge  the  Martyr,  and  St 
George,  Bloomsbnrr.  Tne  hospital  building  itself 
was  commenced  about  1742,  and  finished  about 
1752. 

3.  The  portion  of  the  lands  so  purchased,  and 
stiU  held  by  the  hospitcJ,  were  rated  and  assessed 
in  the  year  1739  to  the  poor  rate  of  St.  Pancras, 
at  the  yearly  rate  and  value  of  275Z.  gross  and  234Z. 
net,  and  the  governors  and  guardians  of  the  said 
hospital,  since  they  acquir^  the  aforesaid  lands 
down  to  the  present  tune,  have  been  uniformly 
rated  and  assessed  in  respect  of  the  said  lands, 
and  of  the  offices  and  buildings  thereon,  used  for 
the  purposes  of  the  hospital,  at  the  yearly  rateable 
value  of  2342.  to  all  rates  and  assessments  whatso- 
ever, except  such  as  were  made  under,  and  by 
virtue  of,  the  34  Geo.  3,  c.  96,  as  hereinafter  men- 
tioned. 

4.  Up  to  1790  no  building  leases  were  gp^anted 
by  the  nospital  on  their  estate,  but  in  that  year 
a  committee  vras  appointed,  empowered  to  grant 
leases,  and  determine,  amongst  other  things,  what 
proportions,  if  any,  of  the  expense  of  railing  and 
maintaining  the  new  squares  (that  is,  Mecklen- 
burgh  and  Brnnswick-squares),  and  their  pave- 
ments, should  be  borne  by  the  hospital. 

5.  In  consequence  of  the  large  building  opera- 
tions now  projected  and  commenced,  the  liospital 
applied  for  and  obtained  in  1794  an  Act  of  Parlia- 
ment, entitled  "An  Act  for  paving,  cleansing, 
lighting,  watching,  watering,  and  otherwise 
improving  and  keeping  in  repair  the  streets, 
squares,  and  other  public  passages  which  are  and 
shall  be  made  upon  certain  pieces  of  ground  in  the 
paiishes  of  St.  Pancras,  St.  George  the  Martyr, 
and  St.  George  Bloomsbury,  or  some  or  one  of 
them  in  the  county  of  MidcUesez  belonging  to  the 
hospital  for  the  maintenance  and  education  of 
exposed  and  deserted  young  children,  commonly 
called  the  Foundling  Hospital."  By  this  Act,  after 
reciting  that  the  governors  and  guardians  of  the 
hospital  were  seised  for  the  use  of  the  hospital  of 
certain  pieces  of  ground  containing  56  acres,  or  there- 
abouts, situate  in  the  several  parishes  of  St.  Pancras, 
St.  George  the  Martyr,  and  St.  George  Blooms- 
bury,  in  the  county  of  Middlesex,  or  some  or  one  of 
them,  and  that  several  persons  had  entered  into 
contracts  with  the  said  governors  and  guardians 
for  laying  out  and  building  several  streets,  squares, 
and  other  public  passages  and  places  upon  the  said 
pieces  of  ground,  and  that  the  same  were  then 
carrying  on,  and  that  it  would  contribute  to  the 
beiMifit  and  safety  of  all  persons  who  were  or 


should  become  inhabitants  of  the  said  several 
streets,  squares,  and  other  public  passages  and 
places,  and  to  all  persons  who  should  have  occasion 
to  pass  along  the  same  if  provision  was  made  for 
fencing  and  paving,  or  otherwise  repairing  and 
keeping  in  repair  such  intended  streets,  sauares, 
and  other  public  passages  and  places,  and  also  for 
cleansing,  lighting,  watching,  and  watering,  and 
keeping  the  same  free  from  all  nuisances,  annoy- 
ances,  and  encroachments;  it  was  enacted  that 
certain  persons  therein  named  should  be  commis- 
sioners  for  carrying  the  Act  into  execution  for  the 
t^rm  of  three  years,  and  that  in  May  1795,  and  in 
every  succeedingfyear,  the  governors  and  guardians 
of  the  hospital  should  at  their  annual  meeting,  to 
be  held  under  their  Act  of  Parliament,  elect  twenty- 
one  of  the  said  governors  and  guardians  to  be 
commissioners  for  the  succeeding  year,  and  at  the 
same  time  certain  of  the  iubabiteuts,  being  house- 
holders residing  within  the  limits  of  the  Act,  should 
elect  twenty-one  persons,  having  certain  property 
quaUfications  withm  the  limits  or  this  Act  as  com- 
missioners to  act  jointly  with  the  twenty-one 
governors  and  guardians  of  the  hospital.  All  the 
pavements  of  the  carriage-ways,  and  footways,  and 
things  purchased  or  gotten  for  the  purposes  of  the 
Act,  are  vested  in  the  commissioners,  and  the  com- 
missioners are  empowered  to  cause  the  several 
streets,  &c.,  then  or  thereafter  to  be  made  within 
the  limits  of  the  Act  to  be  piaved,  and  such  pave- 
ments to  be  kept  in  good  repair,  and  to  cause  the 
streets,  squares,  and  other  public  passages  and 
places,  to  be  cleaned,  lighted,  and  watched,  and 
watered,  and  the  sides  thereof,  and  also  the  middle 
of  any  squares,  to  be  fenced  or  enclosed  with  iron 
rails,  and  all  encroachments,  obstructions,  nuisances, 
and  annoyances  therein  to  be  removed,  and  drains, 
sinks,  gutters,  and  watercourses  to  be  made  for 
conveying  the  water  off  from  the  streets,  &c.,  and 
it  is  provided  that  no  person  shall  (under  a  jjenalty) 
alter  the  form  or  break  up  the  ground  or  pavements 
of  the  carriage  ways  or  footways,  within  any  of  the 
said  streets,  &c.,  or  make  the  same  otherwise  than 
as  should  be  directed  by  the  commissioners.  The 
commissioners  are  also  empowered  to  cause  lamps 
to  be  set  up  in  the  streets,  and  the  houses  to.  be 
named  and  numbered,  and  to  cause  the  water  to 
be  conveyed  from  the  roofs  of  houses  by  pipes, 
and  from  them  into  the  common  drains  or  sewers. 
6.  With  regard  to  the  expenses  of  carrying  out 
the  purposes  of  the  Act,  it  is  provided  that  one  or 
more  rate  or  rates,  assessment  or  assessments,  for 
the  purpose  of  repairing,  paving,  cleansing,  light- 
ing, watering,  ana  watching  of  the  several  streets, 
&c.,  within  the  limits  of  the  Act,  should  be  laid  and 
assessed  by  the  commissioners  once  or  oftener  in 
one  year,  upon  all  persons  who  should  inhabit, 
hold,  use,  occupy,  possess,  or  enjoy  any  land, 
ground,  house,  shop,  warehouses,  coach  houses, 
stable,  cellar,  vault,  building,  or  tenement  in  any 
of  the  said  streets,  squares,  and  other  public  pas- 
sages, and  places,  in  such  sum  or  sums  of  money 
as  the  commissioners  should  direct;  but  so  that 
the  rates  or  assessments  for  any  one  year  should 
not  exceed  the  following  sums :  For  paving,  cleans- 
ing and  lighting,  2«.  in  the  pound,  according  to 
the  yearly  rent  or  value  of  such  bouses,  &c.  j  for 
railing  and  ornamenting  the  areas  or  middle  spaces 
of  the  squares,  1«.  in  the  pound,  according  to  the 
yearly  rent  or  value  of  such  houses  as  should  be 
erected  and  built  in  such  squares ;  for  watching 
the  said  streets,  &c.,  6tZ.  in  the  pound  according  to 


Digitized  by 


Google 


564-Vol.  XXV.,  N.  S.] 


THE  LAW  TIMES  REPOETS. 


[Dec.  16,  1871. 


Q.B.] 


Beg.  v.  The  Governors  or  The  Foundling  Hospital. 


[QB. 


the  yearly  rent  or  value  of  the  houses,  Ac.,  situate 
within  the  limits  of  the  Act ;  and  for  watering  such 
streets,  &c.,  6d.  in  the  ponnd  according  to  the 
yearly  rent  or  value  of,  the  houses,  Ac.,  situate 
withm  the  respective  squares  and  other  public 
passages  and  places  to  be  watered  in  pursuance 
and  according  to  the  directions  of  the  Act,  and  the 
commissioners  were  to  cause  separate  and  distinct 
accounts  to  be  kept  of  the  produce  of  the  respec- 
tive rates  or  assei^sments,  and  of  the  application  of 
the  same  respectively. 

7.  The  annual  value  of  the  tenements  to  be  rated 
and  assessed,  was  to  be  rated  and  ascertained  ac- 
cording to  the  real  rack  rent  or  full  yearly  value 
thereof,  or  in  any  fair  and  equal  proportion  of  such 
real  rack  rent  or  full  yearly  value  as  the  commis- 
sioners should  think  proper. 

8.  There  is  a  special  provision  in  the  Act  as  to 
the  assessment  of  the  hospital  as  follows: 

Provided  also  that  the  aforesaid  hospital,  oommoDly 
called  the  Foundling  Hospital,  and  the  offices,  buildings, 
and  gronnds,  belongiiig,  or  to  belong  thereto,  and  used 
for  tne  purposes  of  toe  hospital,  shall  be  rated  or  as- 
sessed for  ^1  or  an;  of  the  purposes  of  this  Act,  after 
and  according  to  such  annual  sum  or  value  as  shall  be 
equal  to  three-fifth  ports  of  the  amount  of  the  several 
annual  values  which  shall  be  rated  or  assessed  upon  the 
several  houses  abutting  upon  Gnildford-street  from  Uil- 
man-street  to  the  mews  opposite  to  lansdowne-place, 
and  tiie  several  houses  now  built  or  hereafter  to  be  built 
abutting  and  adjoining  upon  such  other  streets  or  ways 
as  do  or  shall  immediatel;  adjoin  the  boundary  walla  or 
fences  of  the  said  hospital. 

In  the  course  of  about  thirty  years  from  the 
commencement  of  operations  in  1790,  the  whole  of 
the  hospital  estate  was  laid  out  in  squares  and 
streets  and  let  on  building  leases  for  terms  of,  in 
most  cases,  ninety-nine  years,  except  the  portion 
of  ground  inclosed  by  the  walls  of  the  hospital 
itself  and  retained  for  its  use.  This  inclosed  por- 
tion of  about  nine  acres  in  extent  is  wholly  within 
St.  Pancras  parish. 

9.  From  the  time  of  the  passing  of  the  34  Geo. 
3,  0.  9  (a.d.  1794)  down  to  the  passing  of  the  Police 
Metropolitan  Act  (10  Geo.  4,  c.  44,  a.d.  1829)  the 
governors  and  guardians  of  the  said  hospital  were 
rated  and  assessed  by  the  commissioners  appointed 
under  the  34  Geo.  3,  c.  96,  for  all  the  pniposes  of 
the  said  Act,  including  that  of  watching  the  streets 
and  squares,  &c.,  within  the  limits  of  the  said  Act, 
on  a  value  ascertained  in  a  manner  provided  by 
the  said  Act  as  above  mentioned. 

10.  In  the  year  1829  the  Police  Metropolitan 
Act  (10  Geo.  4,  c.  44),  was  passed.'  By  that  Act, 
sect.  19,  the  night  watch  within  their  district  was 
discontinued,  and  the  power  of  assessing  and  levy- 
ing any  rate  for  that  purpose  ceased.  By  sect.  23 
a  rate  for  the  metropolitan  police  became  leviable 
according  to  the  valuation  for  the  time  being  acted 
upon  in  assessing  the  county  rate.  Accordingly 
from  and  after  the  passing  of  that  Act  down  to  the 
present  time  the  governors  and  guardians  of 
the  said  hospital  ceased  to  be  i-ated  under  the 
34  Geo.  3,  c.  96,  for  watching  the  streets  and 
squares  aforesaid,  and  have  been  rated  for  the 
metropolitan  police  upon  the  basis  of  the  connty 
rate  under  the  said  Act  of  1829  at  the  yearly  rate 
and  value  of  234Z.  rateable  value. 

11.  For  many  years  before  and  at  the  time  of  the 
passing  of  the  Metropolis  Local  Management  Act 
(18  &19  Vict.  c.  120)  in  1865  the  governors  and 
guardians  of  the  said  hospital  continued  to  be 
rated  under  the  34  Geo.  3,  c.  96,  for  all  the  pur- 
poses of  that  Act,  except  that  of  watching  upon 


the  basis  of  value  above  stated,  1244J.,  being  the 
actual  amount  upon   which  the    rate  was  made. 

12.  In  1855  the  Metropolis  Local  Management 
Act  was  passed  and  came  into  operation  on  the 
1st  Jan.  1856.  This  Act  recites  that  it  is  expedient 
that  provision  should  be  made  for  the  better  local 
management  of  the  metropolis  in  respect  of 
sewerage  and  drainage,  and  the  pavement,  clean- 
sing, lighting,  and  improvement  thereof. 

13.  The  government  of  the  metropolis  for  the 
purposes  of  the  Act  is  placed  under  the  control  of 
the  Metropolitan  Board  of  Works  and  of  certain 
local  district  boards  of  which  the  St.  Pancras 
parish  is  one. 

14.  The  principal  sections  relative  to  rating  and 
assessment  are  as  follows : 

Sect.  161 : 

The  overseers  of  the  poor  of  every  parish  to  whom  any 
scoh  order  as  aforesaid  is  issued,  shall  levy  the  amount 
mentioned  therein  according  to  the  exigency  thereof,  and 
shall  for  that  purpose  make  separate  equal  ponnd  rates 
upon  their  parish,  or  the  part  thereof  upon  which  any 
sum  specified  in  such  order  is  required  to  be  levied  in 
respect  of  each  sum  thereby  ordered  to  be  levied,  that  is 
to  say,  a  separato  rate  in  respect  of  each  sum  ordered  to 
be  levied  for  paying  expenses  connected  with  sewerage, 
to  be  called  a  sewers  rate.  A  separate  rate  in  respect  of 
each  sum  ordered  to  be  levied  for  defraying  expenses  of 
lighting  (where  a  separato  sum  is  ordered  to  be  levied  for 
defraying  such  expenses)  to  be  called  a  lighting  rate. 
And  a  separato  sum  in  respect  of  each  sum  ordered  to  be 
levied  for  defraying  other  expenses  of  executing  this  Act, 
to  be  called  a  general  rate,  and  shall  make  such  respec- 
tive rates  of  such  amount  in  the  pound  on  the  anininl 
value  of  the  property  rateable,  as  will  in  their  judgment, 
having  regard  to  all  circumstances,  be  sufficient  to  raise 
the  sums  specified  in  such  order ;  and  such  rates  shall  be 
levied  on  the  persons  and  in  respect  of  the  property  by 
law  rateable  to  the  relief  of  the  poor  in  Oie  respective 
parishes,  and  shall  be  assessed  upon  the  net  annual  value 
of  such  property  ascertained  by  the  rate  for  the  time 
being  for  the  rehef  of  the  poor ;  and  the  said  jverseers 
shall  for  the  purpose  of  levying  such  rates  proceed  in  the 
same  manner,  and  have  the  same  powers,  remedies,  and 
privileges  aa  for  levying  money  for  the  relief  of  the  poor ; 
and  all  such  rates  shall  be  allowed  in  the  same  mannw, 
and  be  euHect  to  all  the  same  provisions  in  relation  to 
appeal,  and  to  excusing  persons  from  payment  on  account 
of  poverty  and  otherwise  as  the  rate  for  the  relief  of  the 
poor  in  the  same  parish,  and  such  overseers  shall  pay  to 
the  treasurer  of  the  vestry  or  board,  or  otherwise  aa  in 
such  order  directed,  the  amount  mentioned  In  the  order 
within  the  time  or  respective  times  specified  for  that  pur- 
pose, and  the  excess  if  any  which  may  have  been  levied 
beyond  such  amount,  which  excess  shul  be  placed  to  the 
credit  of  the  paribh,  or  part  in  which  the  same  has  been 
levied.  And  the  said  overseers  shall  at  the  time  of 
mokine^  any  such  payment  deliver  with  the  money  a  note 
in  writmg  signed  by  them  specifying  the  amount  so  paid, 
which  note  snail  be  kept  as  a  voucher  for  the  receipt  of 
that  particular  amount,  and  the  receipt  of  the  treasurer 
of  the  vestry  or  board  of  any  proper  officer  or  person  of, 
or  belonging  to  any  bank  into  which  such  money  is  so 
paid  speKsifving  the  amount  so  paid  to  him  by  the 
overseers,  snaU  be  a  sufficient  discharge  to  the  overseers 
for  such  amount. 

Sect,  162: 

Provided  always  that  all  such  hospitals,  public  schools, 
and  other  public  buildings,  dead  walls,  and  void  spaces 
of  ground  as  are  now  by  law  rateable  to  any  rate  for  the 
costs  and  charges  of  paving  or  repairing  the  pavemente 
within  any  parochial  or  other  district,  either  sepaiately 
or  jointly  with  any  other  object  or  objects  (except  only 
places  of  religions  worship  and  burial  grounds),  or  places 
which  have  been  need  for  burial  grounds  and  at«  not 
used  for  any  other  purpose,  shall  be  rateable  under  this 
Act  to  the  like  extent  and  for  the  like  objects  or  par- 
poses  as  they  may  now  be  rated,  and  the  rates  to  be  made 
in  respect  of  such  objects  or  purposes  shall  be  payable 
by  the  persons  now  liable  to  piy  the  same,  andbe  M- 
ooverable  in  likd  manner  aa  any  rate  to  which  snolt  build- 
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iugn  and  apace*  of  ^rronnd  are  now  rateable  as  aforesaid 
in  respect  of  like  objects  or  porposea. 

15.  The  following  sections  relate  to  the  repeal 
and  varying  of  inconsistent  or  convicting  local 
Acts. 

Sect.  247 : 

All  Acts  of  Parliament  in  force  in  aaj  parish  or 
place  to  which  this  Act  extends,  or  in  any  part  of  such 
parish  or  place  shall,  so  far  as  the  same  are  inconsistent 
with  the  proyisions  of  this  Act  be  repealed  as  regards 
snch  parisb  or  place,  or  snob  part  thereof,  notwitbstand- 
ing  any  prorisions  of  this  Act  continninsr  and  transferring 
lespectiTely  to  Testries  or  parishes,  and  transferring  to 
district  boards  any  dnties,  powers,  authorities  now  or 
Tested  in  Testries,  oommissioners,  or  other  bodies. 

Sect.  248 : 

Upon  the  petition  of  the  Metropolitan  Board  of  Works, 
or  of  anjT  district  board  or  Testry  rnpresentinf  to  Her 
Majesty  in  Council,  that  by  reason  of  the  pronsions  of 
any  IomI  Act  of  Ftoliament  relating  to  any  district  or 
parish,  or  any  part  thereof  respectiTely,  dimctilties  have 
arisen  in  the  exeontion  of  this  Act  and  of  snch  local  Act, 
or  either  of  them,  and  praying  for  a  suspension  or  altera* 
tion  of  all  or  any  of  the  provisions  of  such  local  Act,  or 
for  the  establishment  of  other  provisions  in  lieu  thereof, 
under  this  enactment,  it  shall  be  lawful  for  Her  Majesty, 
by  order  in  council,  to  suspend  or  alter  all  or  any  of  the 
inoTisions  of  snch  local  Act,  and  to  make  other  proTisions 
IS  relation  to  the  matters  thereof,  as  Her  liajesty,  with 
tiie  advice  of  Her  Privy  Council,  may  think  necessary 
tinder  the  circumstances  of  the  case,  and  erery  sncn 
order  in  council  shall  be  laid  before  both  Houses  of 
Parliament  within  one  month  after  the  making  thereof,  if 
IVirliament  be  then  sitting,  or  if  Parliament  be  not  sitting, 
then  within  one  month  after  the  next  meeting  of  Farlia> 
ment,  and  shall  be  published  in  the  Xondon  0<uette. 
Provided  always,  that  no  such  order  in  council  shall 
remain  in  force  Myond  the  term  of  one  year  from  the 
making  thereof." 

16.  From  nnd  after  the  passing  of  the  Metro- 
politan Local  Management  Act  down  to  the  pre- 
sent time  the  goTernors  and  guardians  of  the  said 
hospital  have  ceased  to  be  rated  for  the  purposes 
of  paving,  lighting,  cleansing,  or  any  other  pur- 
pose whatsoever  within  the  limits  of  the  34 
Greo.  3,  c.  96,  and  have  been  rated  for  the  purposes 
of  the  Metropolitan  Local  Management  Act  within 
the  parish  of  St.  Fancras  as  well  as  to  all  other 
rates  up  to  April  1867  at  the  yearly  rent  and  value 
of  234{.  gross,  and  2342.  rateable  value,  and  since 
that  time  of  2752.  gross,  and  2342.  rateable  value. 

17.  Up  to  the  passing  of  the  Metropolitan  Local 
Management  Act,  the  governors  and  guardians  of 
the  said  hospital  paid  sewerage  rates  to  the  com- 
missioners 01  sewers  upon  the  yearly  rate  and 
valne  of  2342.  rateable  value.  Since  the  passing 
of  the  said  Act  they  have  paid  sewers  rates  to  the 
parish  of    St.  Pancras  upon  the  same  value  as 

18.  On  the  9th  Aug.  1869,  the  Valuation  Metro- 
polis Act  1869  was  passed  to  provide  (according  to 
the  preamble)  a  common  basis  of  value  for  the  pur- 
poses of  government  and  local  taxations,  ana  to 
promote  uniformity  in  the  assessment  of  rateable 
property  in  the  metropolis.  This  Act  incorporates 
m  It  sects.  17  to  21,  inclusive,  of  25  &  26  Yict. 
c.  103. 

19.  By  sect.  45  of  the  said  Act  it  is  enacted  as 
follows : — 

The  valuation  list  for  the  time  being  in  force  shall 
be  deemed  to  have  been  duly  made  in  accordance  with 
this  Act,  and  the  Act  incorporated  herewith,  and  shall 
for  all  or  any  purposes  in  this  section  mentioned  be  oon- 
dusive  evidence  of  the  gross  value  and  of  the  rateable 
value  of  the  several  hereditaments  included  therein,  and 
of  the  fact  that  all  hereditaments  required  to  be  inserted 
therein  have  been  so  inserted,  that  is  to  say — 

(1.)  For  the  purpose  of  any  of  the  following  rates. 


which  are  made  during  the  year  that  the  list  is  in  force, 
namely,  the  count;  rate,  the  metropolitan  police  rate, 
the  chnroh  rate,  the  highway  rate,  the  poor  rate,  the 
police,  sewers,  consolidatsd,  and  other  rates  in  the  City 
of  London  ;  the  sewers,  lighting,  general,  and  other  rates 
levied  by  order  of  district  boards  or  vestries,  the 
main  dnunage  improvement,  and  other  rates  and  sums 
assessed  on  any  rart  of  the  metropolis  by  the  Metro- 
politan Board  of  Works,  assessments  for  contributions 
under  the  Metropolitan  Poor  Bate  1867,  and  every  other 
rate,  assessment,  and  contribution  levied,  made,  and  re- 
quired in  the  metropolis  on  the  basis  of  value. 

(2.)  For  the  purpose  of  any  of  the  following  taxes 
which  become  chargeable  during  the  year  that  the  list  ia 
in  force,  namely : 

(a)  The  tax  on  houses,  levied  under  the  House  Tax  Act 
and  the  Act  therein  incorporated  or  referred  to. 

(6)  Any  tax  assessed  in  pursuance  of  the  Income  Tax 
Act,  and  any  Acts  continuing  or  amending  the  same  on 
any  lands,  tenements,  and  hereditaments  in  all  cases  where 
the  tax  is  charged  on  the  gross  value  and  not  on  profits. 

(3.)  For  the  purpose  of  determining  so  far  as  it  ia 
applicable,  the  value  of  any  hereditament  inclnded 
therein  for  the  purposes  of  the  Acts  relating  to  the  sale 
of  exciseable  liquors,  to  the  qualification  of  a  juror,  to 
the  qnaliBoation  of  a  vestryman,  and  an  auditor  of 
accounts  under  the  Metropolis  Management  Act  1855, 
and  to  the  qualification  of  a  guardian,  and  of  a  manaror 
under  the  Poor  Law  Amendment  Act  1834,  or  the  Meno- 
politaTi  Poor  Act  1867,  at  any  time  at  which  snch  value 
IS  required  to  be  ascertained. 

And  in  oonatming  the  Metropolitan  Police  Act  and  the 
Acts  amending  the  same,  the  last  valuation  for  the  time 
being  acted  upon  in  assessing  the  county  rate  shall  be 
deemed  to  mean  the  valuation  Ust  for  the  time  being  in 
force. 

And  in  oonstming  the  County  Bate  Act  and  Acta  re- 
ferring to  the  valuation  estimate  basis  or  standard  for 
the  oounW  rate,  the  valuation  estimate,  basis  or  standard 
shall  be  deemed  to  be  the  rateable  value  stated  in  such 
list. 

And  in  construing  the  House  Tax  Act  and  the  Acta 
therein  incorporated  or  referred  to,  the  full  and  just 
yearly  rate  shall  be  deemed  to  be  the  gross  valne  stated 
in  such  list. 

_  And  in  construing  the  Income  Tax  Act  and  Acts  con- 
tinning  or  amending  that  Act  with  respect  to  schedules 
A.  and  B.  thereof,  annual  value  shall  be  deemed  to  mean 
the  gross  value  stated  in  such  lists. 

20.  By  section  54  it  is  provided  that — 
Nothing  contained  in  this  Act,  or  the  Act  incorporated 

herewith,  shall  affect  any  exemption  or  deduction  from, 
or  allowance  out  of,  any  rate  or  tax  whatever,  or  any  pri- 
vilege of  or  provision  for  being  rated  or  taxed  on  any 
exoeptional  principle  of  valuation, 

21.  On  the  hearing  of  the  appeal  the  appellants 
contended  that  the  sums  2752.  gross  and  2342.  net 
should  alone  be  inserted  in  the  valuation  list,  such 
sums  being  the  sums  ascertained  in  the  manner 
pointed  out  by  the  Foundling  Hospital  Act  (13 
Gteo.  2,  c.  xxix.) 

22.  The  appellant  further  contended  that  in 
every  case  the  entry  as  it  at  present  stands  is  im- 
proper and  insufficient,  and  tnat  if  the  actual  gross 
and  rateable  value  is  entered  at  all,  it  onght  to  be  ac- 
companied with  such  special  note  or  instractions  as 
would  prevent  the  parish  officers  from  making  the 
rates  referred  to  in  sect.  45  of  theMetropolis  v  alua- 
tion  Act  1869,  upon  such  actual  value,  and  would 
direct  them  to  make  the  rates  on  the  value  ascer- 
tained, as  provided  by  13  Geo.  2,  c.  zxix. 

23.  The  respondents  contended  that  the  true 
gross  and  rateable  valne  of  the  said  proper^,  as 
defined  bv  the  Valuation  Metropolis  Act  1869, 
should  be  inserted  in  the  valuation  list,  leaving  the 
parish  officers  when  making  the  poor  rate  to 
make  it  on  this  exceptional  principle  of  valuation 
referred  to  in  the  statute  of  Geo.  2,  and  when 
making  the  general  rate  under  sect.  161  of  18  &  19 
Vict.,  c.  120,  for  maintaining,  paring,  and  repair- 
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ing,  &c.  the  roads,  &c.,  and  for  the  payment  of  the 
interest  on  the  bond  debts  of  the  extinct  paviuK 
trust  to  make  such  general  rate  on  the  exceptional 
principle  of  valuation  referred  to  in  the  statute  of 
Oeo.  3.       , 

24.  The  respondents  further  contended  that,  at 
any  rate,  the  Bum  of  2751.  groas,  and  2342.  net, 
ought  not  alone  to  appear  in  the  list  bat  that 
some  special  entry  ougnt  to  be  made  in  the  valua- 
tion list,  with  reference  to  the  appellants'  property, 
so  as  to  enable  the  parish  officers  properly  to 
make  the  rates  referred  to  in  sect.  15  of  the 
Metropolitan  Valuation  Act  1869. 

25.  The  court  of  general  assessment  sessions 
confirmed  the  valuation  list  in  order  that  the 
opinion  of  the  court  might  be  taken  on  the  before- 
mentioned  questions  of  law. 

26.  The  Acts  referred  to  herein  are  to  be  taken 
to  form  part  of  this  c««e. 

27.  The  questions  for  the  opinion  of  the  court 
are:  first,  whether  the  true  gross  and  rateable 
value  of  the  appellaats'  property  now  in  their  oc- 
cupation, as  denned  by  the  Vtduation  Metropolis 
Act  1869,  should  be  inserted  in  the  valuation  list ; 
or,  secondly,  whether  the  gross  and  rateable  value 
of  such  property  for  the  purpose  of  such  list, 
should  be  ascertained  as  pointed  out  by  the  Found- 
ling Hospital  Paving  Act  (34  Geo.  3,  c.  xcvii) ;  or, 
thirdly,  whether  the  gross  and  rateable  value  of 
such  property  for  the  purposes  of  such  list  should 
be  ascertained  in  the  manner  pointed  out  by  the 
Foundling  Hospital  Act  (13  Geo.  2,  c.  xxix.); 
fourthly,  whether  the  valuation  list  should  contain 
a  special  entry  showing,  in  addition  to  the  true 
gross  and  rateable  value  of  such  property,  the 
gross  and  rateable  value  ascertained  under  the 
said  Acts  of  Geo.  2  and  3,  or  either  and  which  of 
them,  and  whether  it  should  contain  any  and  what 
iustructionB  as  to  the  making  or  rates  on  the  said 
values  respectively. 

28.  If  the  court  should  be  of  opinion  that  the 
said  property  ought  not  to  be  charged  and  assessed 
in  the  valuation  list  in  either  of  .such  before  men- 
tioned ways,  then  the  court  to  decide  in  what  way 
it  should  be  valued  and  assessed  in  such  lists. 

29.  The  case  to  go  back  to  the  general  assess- 
ment sessions  to  alter  the  valuation  list  in  accord- 
ance with  the  judgment  of  the  court. 

Poland,  for  the  respondents,  showed  cause. — It 
was  the  duty  of  the  general  assessment  committee 
to  enter  on  the  valuation  list  the  true  gross  and 
rateable  value  as  they  have  done.  The  object  of  32 
&  33  Vict.,  c.  67,  was  to  produce  uniformity  of  assess- 
ment, rates  having  formerly  been  made  onthe  annual 
value  as  stated  in  the  Parochial  Assessment  Act, 
the  mode  of  arriving  at  the  annual  value  being 
different  in  different  parishes.  The  Union  Assess- 
ment Committee  Act  (25  &  26  Vict.  c.  103),  ss. 
17-21,  is  by  sects.  6  and  7  of  the  32  &  33  Vict. 
c.  67,  to  be  read  with  this  latter  part,  and  the 
assessment  is  to  be  made  accordingly.  The 
valuation  list  so  made  is  by  sect.  45,  to  be  "  con- 
clusive evidence  of  the  gross  value  and  of  the 
rateable  value  of  the  several  hereditaments  in- 
cluded therein,  and  of  the  fact  that  all  heredita- 
ments required  to  be  inserted  therein  have  been 
eo  inserted,"  for  the  purposes  of  the  various  rates 
and  taxes  mentioned  therein.  Sect.  54  provides 
for  exceptional  principles  of  valuation  to  be 
applied  m  any  particular  case,  enacting  that 
"nothing  contained  in  this  Act,  or  the  Act  in- 
corporated herewith,  shall  affect  any   exemption 


or  deduction  from,  or  allowance  out  of  any  rate  or 
tax  whatever,  or  any  privilege  of,  or  provision  for, 
being  rated  or  taxed,  on  any  exceptional  principle 
of  valuation."  The  assessment  committee  are 
bound  to  insert  in  the  valuation  list  the  true  g^ross 
and  true  rateable  value :  it  is  not  for  them  to 
apply  or  make  allowance  for  the  exceptional  prin- 
ciples of  valuation  saved  by  sect.  54;  Uiat  is 
the  business  of  the  particular  local  antiiority  in 
each  case.  All  the  assessment  committee  have  bo 
do,  is  to  see  that  the  true  gross  and  true  rateable 
value  of  all  the  property  in  the  metropolis  are 
contained  in  the  valuation  list.  It  is  submitted 
that  they  were  right  in  doing  this,  and  refusing  to 
take  account  of  tnc  exceptional  principle  of  vahia- 
tion  contained  in  the  Foundling  Hospital  Act 
(32Geo.  2,c.  xxLx). 

Milheanl,  Q.C.  and  Fullaiion  for  the  appellants. — 
The  assessment  committee,  in  making  the  valnatioii 
list,  should  have  taken  into  account  tae  exceptional 
principle  of  valuation  affecting  the  property  of  the 
appellants  by  virtue  of  the  Foundling  Hospital 
Act  (34  Geo.  2,  c.  sxix.),  all  exceptional  principles  of 
valuation  being  expressly  saved  by  sect.  54  of 
32  &  33  Vict.,  c.  67.  No  provision  is  made  for 
any  appeal  from  the  determination  of  the  assess- 
ment committee  as  to  the  rateable  value  of  property, 
and  by  sect.  45,  the  assessment  is  to  be  conclusive 
for  five  years  as  to  all  taxes  named  in  that  section. 
[CocKBUKN,  C.J. — But  sect.  54  preserves  you  the 
benefit  of  the  exceptional  principle  of  valuation 
contained  in  your  Act.]  The  committee  should 
have  made  allowance  for  that.  [Cockbukx,  C.J. — 
Are  you  not  complaining  before  you  are  hurt  P 
AVhen  a  rate  is  made  affecting  you,  you  will  be 
entitled  to  the  benefit  of  the  privilege  contained  in 
your  Act ;  but  the  assessment  commiittee  are  not 
imposing  a  rate,  they  merely  prepare  a  statement 
of  valuej  At  any  rate  there  ought  to  be  a  memo- 
randum attached  to  the  entry  in  the  valuation 
list,  pointing  out  that  the  appellants'  pro- 
perty IS  entitled  to  the  privilege  conferred  tytho 
Foundling  Hospital  Act.  [Cockburn  C.J. — What 
power  have  we  to  order  the  committee  to  do  that  ? 
And  what  would  such  a  direction  amount  to,  but 
simply  calling  their  attention  to  the  54th  section  of 
the  Act.  We  can  only  say  that  the  valuation  list 
must  be  made  according  to  the  Act  of  ParUamcnt.j 

CocKBUiUJ,  C.J. — It  IS  unnecessary  to  add  Any- 
thing to  what  we  have  said  in  the  course  of  the 
argument.  This  is  neither  a  rate  nor  an  assess- 
ment, but  only  a  valuation  with  a  view  to  an 
assessment,  and  the  appeal  must  be  dismissed. 

Meixok  and  Hjlnken,  J.  J.,  concurred. 

Appeal  dUmUged, 

Attorney  for  appellants,  J.  T.  t?imp$on. 

Attorney  for  respondents,  W.  T.  Cooper. 


Tuead^y,  Nov.  31. 
Leigh  v.  Adahs. 
3Ianne  insurance — Materkil  concealment — 
LiahiUty  of  tmdenvrttcr. 
Plaintiff  wa$  acciustotned  to  insure  at  Lloyd^s  vpon 
floating  policies  quantities  of  cochineal  shipped 
for  him  from  the  Canaries;  lie  dedarcd  the  name 
of  the  ship^  upon  receipt  of  each  bUl  of  lading. 
He  received  infotnuUion  thai  a  large  quantity  would 
be  shipped  in  ih«  Candida,  and  by  the  sa>ne  mt^ 
an  anonymous  hitler  reached  Lloyd^s,  containing  a 
statement  thai  the  owners  intended  to  lose  thai 
ship  OH  lier  next  voyage,  in  order  to  make  the 
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■uiuhrwrilers  pay.     A  notice  of  thie  letter  was 
openly  affixed  to  a  board  at  Lloyd's;  and  the 
mu  tilt  iff  icas  aware  of  the  contents  of  tlte  letter, 
but  considered  them  unn-oiihy  of  credit.    At  this 
tiiiie  the  plaintiff  reasonably  e.i:peeted  that  the  bills 
of  lading  by  the  Candida  v;otttd  he  the  next  to  be 
declared  by  him,  and  in  that  case  they  wotdd  be 
covered  byjpolieies  previoiisly  made. 
jffe  entered  into  the  policy  tiow  sued  upon  without 
eommanicaiing  to  me  widerwriter  his  intelligence 
of  a  cargo  to  be  shipped  by  tlte  Candida,  or  the 
contents  of  the  anonymous  letter.    By  accident 
the  bills  of  lading  of  the  Candida  came  to  the 
plaintiff  after  those  of  later  shipiuenis,  and  this 
^policy  was  declared  upon  the  Candida  : 
Seld,  in  an  action  to  recover  for  a  total  hss  of  part 
of  the   cochineal  which  had  been  jettisoned  from 
the  Candida,  that  plaintiff  had  been  guilty  of  a 
concealment  which  invalidated  the  policy. 
The  plaintiff  is  a  merchant  carrying  on  his  busi- 
ness m  London,  under  the  firm  of  J.  Studdy  Leigh, 
and  Co.,  and  the  defendant  is  an  underwriter  at 
Uoyd's. 

The  action  is  brought  to  recover  461.  18s.  Id., 
and  interest  on  S7l.  lOs.  6d.,  part  thereof  at  the 
rate  of  5Z.  per  cent,  per  annum  from  Ist  April, 
1869,  the  proportionate  amount  of  defendjmt's 
subscription  as  underwriter  to  a  certain  policy  of 
insurance,  in  respect  of  a  total  loss  of  certain 
cochineal  (in  which  it  is  to  be  taken  for  the  pur- 
poses of  this  case  that  the  plaintiff  was  interested), 
■which  loss  occurred  during  the  voyage  of  a  vessel 
called  the  Candida,  from  the  Canaries  to  London. 
This  poUcy  was  underwritten  by  other  under- 
writers at  Lloyd's  besides  the  defendant,  of  whom 
Bome  are  also  defending  the  claims  upon  this 
policy,  and  the  actions  against  them  are  consoli- 
datea  with  the  present. 

Before  and  at  the  date  of  the  shipments  of  the 
cochineal  in  question,  the  plaintiff  nad  been  and 
was  engaged  in  trade  between  London  and  the 
Canaries,  which  was  carried  ou  in  the  following 
manner: 

He  sent  quantities  of  goods  of  different  kinds 
to  correspondents  on  those  islands,  in  execution  of 
certain  orders  received  from  them,  for  which 
almost  invariably  credit  was  given.  He  also  made 
advances  in  money  to  cochineal  growers  in  those 
islands;  and  the  arrangement  was,  that  in  pay- 
ment of  these  goods,  and  these  advances,  the 
plaintiff  should  receive  cochineal  both  from  his 
correspondents  and  the  growers,  which  should  be 
shipped  to  him  by  degrees  as  the  former  could 
porcnase,  and  an  the  latter  could  collect  it. 

In  order  that  these  shipments  of  cochineal 
might  be  properly  insured,  it  was  necessary,  as 
the  plaintiff  was  nearly  always  in  ignorance  of  the 
names  of  the  vessels  by  which  specific  shipments 
irould  be  made,  to  have  floating  policies  open, 
similar  in  form  to  the  policy  sued  upon  in  this 
action,  on  which  to  declare  the  shipment,  and  the 
Talue  of  the  produce  shipped  us  the  bills  of  ladhig 
for  the  same  were  received. 

In  pursuance  of  this  course  of  business,  the 

Elaintiff    had  opened  the   following   policies   in 
Joyd's  room  from    the  commencement  of  the 
cochineal  crop  of  1862,  viz. : — 

1862.    Ang.  15 ^63000 

1862.    Oct.  21 3000 

1862.  Deo.  22 SOOO 

1863.  JTO«a4 5000 

^616,000 


on  all  of  which  declarations  were  made  to  the  full 
amount,  and  the  cochineal  so  insured  arrived  in 
safety,  some  by  steamers,  and  some  by  sailing 
vessels. 

In  each  of  these  policies  it  was  expressed  that  it 
followed  and  succeeded  the  preceding  one  effected, 
and  it  sometimes  happened  that  a  shipment  of 
cochineal  was  declared  partly  on  one  policy  and 
partly  on  its  successor. 

On  the  30th  Sept.  1863,  as  the  plaintiff  was 
then  doing  a  greatly  increased  business  with  the 
Canaries,  ne  opened  a  fresh  policy  for  lO.OOOJ.  to 
follow  and  succeed  the  said  policy  for  5000Z,  in- 
sured at  Lloyd's  on  the  24th  June  1863. 

On  the  3rd  and  10th  of  Nov.  1863,  by  which 
time  declarations  to  the  full  amount  had  been  made 
on  the  said  policy  for  bOOOl.,  shipments  were  de- 
clared upon  the  last-mentioned  pohcy  for  10,000J.,  to 
the  extent  of  24501.,  thus  leaving  75o0i.  open  on 
the  said  policy  for  subsequent  declarations.  Ou 
the  16th  Nov.  1863,  in  consequence  of  advices 
from  a  firm  of  Eecofet,  Diaz,  and  Co.,  carrying  on 
business  at  Las  Palinas,  that  they  intended  to 
ship  a  large  parcel  of  cochineal  to  the  plaintiff  by 
their  vessel,  the  Caiulida,  a  fui-ther  policy  of 
5000Z.  to  follow  the  last-mentioned  policy  for 
10,000i.  was  opened  at  Lloyd's  by  the  plaintiff;  a 
total  of  12,550(.  was  thus  left  open  for  subsequent 
declarations. 

On  the  9th  Dec.  1863,  the  plaintiff  received  a 
bill  of  lading  of  a  shipment  of  cochineal  by  the 
ship  Azorian,  to  the  value  of  1591Z.  This  ship- 
ment was  declared  on  the  plaintiff's  policy  for 
10,000^.  of  the  30th  Sept.,  thus  leaving  a  total  of 
10,959J.  undeclared,  viz.,  5959?,  upon  the  said  poliijy 
for  10,0002.,  and  the  whole  amount  of  the  policy 
for  5000?.  of  the  16th  Nov.  1863. 

Ou  the  same  9th  Dec.  1863,  the  plaintiff  re> 
ceived  advices  that  further  shipments  of  cochi- 
neal to  a  large  amount  were  intended  to  be  made 
to  him  by  the  said  vessel,  the  Candida,  and  that 
there  was  in  addition  other  cochineal  r«ady  to  be 
shipped  to  him.  The  plaintiff,  however,  had  no 
means  of  knowing  what  the  amount  of  the  cochi- 
neal to  be  shipped  by  the  Candida  would  be, 
except  that  it  would  be  large,  amounting  in  pro- 
bable value  to  more  than  800J.,  or  what  the  amount 
of  the  additional  cochineal  so  ready  to  bo  shipped 
would  be. 

By  the  same  mail  which  arrived  on  the  9th 
Dec.  the  following  anonymous  letter  was  received 
at  Lloyd's : 

Meaan.  Lloyds. — The  house  of  Eaoofet,  Diai,  and 
Co.  intend  shippine  to  the  consignment  of  Mesarg.  J.  B. 
Tgleaioa  and  Co.,  600  aacka  of  ooobineol,  and  aenda  them 
in  the  Candida  belon^g  to  the  aforeaaid  honae  of 
Escofet,  Diu,  and  Co.  It  la  not  ooobineol,  bnt  barlev ; 
and  the  intention  ia  to  lose  the  veaael  in  order  that  the 
nnderwiitera  pay.  They  are  rained,  and  deaire  to  save 
themaelves  in  una  maimer.  The  honse  of  J.  B.  Tgleaiaa 
ia  innocent.  A  Fbiend. 

A  notice  of  the  fact  that  a  letter  had  been  re- 
ceived which  would  affect  all  persons  insuring  by 
or  interested  in  the  Candida,  and  that  such  letter 
could  be  seen  at  the  secretary's  room,  was  openly 
affixed  to  a  board  at  Lloyd's ;  but,  in  point  of  fact 
the  defendant  never  observed  such  notice,  or  saw 
such  letter. 

The  contents  of  this  letter,  and  the  fact  that  it 
had  been  received  at  Lloyd's,  were  made  known 
to  the  plaintiff  on  the  next  day,  the  10th  Dec. 

From  the  time  when  the  letter  was  received  it 
would  have  been  impossible  to  effect  an  insurauce 
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at  Lloyd's  on  goods  intended  to  be  shipped  by  the 
Candula,  except  at  au  advanced  premium. 

On  the  lltn  Dec.  1863,  the  plaintiff  gave  in- 
structions to  his  brokers  to  open  a  policy  at 
Lloyd's  for  10,0001.  to  follow  and  succeed  the 
policy  for  6000L  A  policy  was  accordingly  opened 
m  pursuance  of  such  instructions,  which  is  the 
policy  the  subject  of  the  present  action. 

The  defendant  accepted  the  risk  at  the  ordinaiy 
rate  of  premium,  and  subscribed  the  policy  (which 
is  the  policy  sued  upon)  for  lOOZ. 

At  the  time  when  the  plaintiff  gave  instructions 
to  have  this  policy  opened,  and  when  this  risk  was 
shown  to  the  defendant,  and  when  the  defendant 
subscribed  the  policy,  the  plaintiff  had  not  received 
any  bills  of  lading  of  the  shipments  by  the  Candida, 
and  was  still  ignorant  of  the  amount  of  cochineal 
which  would  be  shipped  by  her.  But  he  was  then 
expecting  that  iiirtuer  large  shipments  of  cochineal 
would  shortly  be  consigned  to  him,  besides  the 
shipments  by  the  Candida,  and  he  opened  the  said 
pohcy  in  the  ordinary  course  of  business,  and  he 
was  in  no  way  induced  to  open  the  said  policy  by 
the  fact  of  the  receipt  of  the  said  anonymous  letter 
having  been  made  known  to  him.  At  this  time 
also  the  plaintiff  reasonably  expected  that  the  bills 
of  lading  of  the  cochineal  by  the  Candida  would 
be  the  next  bills  of  lading  that  would  be  received 
by  him,  so  that  the  value  of  the  cochineal  in  such 
bills  of  lading  would  be  the  next  that  would  be 
declared ;  and  as  there  were  19,959Z,  still  unde- 
clared on  the  former  policies  as  before  mentioned, 
and  as  he  did  not  expect  that  cochineal  to  a 
greater  amount  than  to  the  value  of  10,9691  would 
come  by  the  Candida,  he  expected  that  all  the 
cochineal  that  would  come  by  the  Candida  would 
be  declared  on  such  former  policies.  But  whether 
all  the  cochineal  that  was  snipped  by  the  Candida 
would  be  declared  on  such  former  pohcies  depended 
on  what  would  be  the  value  of  the  cochineal  that 
would  come  by  the  Candida,  and  on  whether  any 
other  bills  of  lading  for  cochineal  to  be  shipped  to 
the  plaintiff  would  arrive  before  the  bills  of  lading 
of  the  cochineal  shipped  by  the  Candida ;  and  the 
plaintiff  knew  it  so  depended,  and  when  he  opened 
the  said  policy  he  knew  that  either  by  reason  of 
the  amount  of  the  cochineal  shipped  by  the 
Candida  being  larger  than  he  expected,  or.  by 
reason  of  bills  of  lading  of  shipments  by  other 
vessels  being  received  before  the  bills  of  lading  by 
the  Candida  it  might  reasonably  happen  that  the 
whole  of  the  cochineal  shipped  by  the  Candida  could 
not  be  declared  on  the  former  policies,  and  intended 
in  that  case  that  the  portion  not  declared  on  the 
former  poUcics  should  be  declared  on  the  said 
last  mentioned  policy,  the  subject  of  the  present 
action. 

The  plaintiff  did  not  communicate  to  the  defen- 
dant or  to  the  other  underwriters  of  the  said 
policy,  the  fact  that  the  plaintiff  had  received 
advices  that  shipments  of  cochineal  were  about  to 
be  made  to  him  oy  the  Candida  ;  nor  the  fiust  that 
in  the  contingency  mentioned  in  the  last  para- 
graph, part  of  the  shipments  by  the  Caiidida 
might  and  would  be  declared  on  the  said  policy. 
If  the  defendant  had  known  of  these  facts  he  would 
not  have  accepted  the  risk  or  subscribed  the  policy 
on  the  terms  on  which  he  did  subscribe  it. 

On  the  25th  Dec.  1863,  a  mail  came  in  from  the 
Canaries,  and  by  that  mail,  in  spite  of  many  pro- 
mises contained  in  previous  letters,  that  bills  of 
lading  of  larger  shipments  per  Catidida  would  be 


forwarded  by  that  mail,  bills  of  lading  were  only 
received  of  the  following  shipments  per  Candida 
to  the  extent  of  2485{.,  uiat  is  to  say : 

Qnevedo  Bomero      8  bags  cochineal ^£225 

Morera  Hermauos  66       „        1855 

LoisYnglott  15       „        „         405 

On  the  2Bth  Deo.  1863.  the  plaintiff  received 
bills  of  lading  from  the  different  correspondents  of 
a  shipment  tier  the  steamer  Ama-ou,  ralued  at 
6366Z. 

Owing  to  the  Christmas  holidays  the  bills  of 
lading  which  arrived  on  the  25th  Dec.  as  before 
mentioned,  were  not  declared  until  the  28th  Dec 
1863 ;  on  which  day  the  bills  of  lading  mentioned 
had  arrived.  Decmrations  were  made  in  respect 
of  both  these  sets  of  bills  of  lading  at  the  same 
time,  and  in  the  following  order — A  declaration 
was  first  made  as  to  the  6366^  on  the  bills  of  lad- 
ing which  arrived  on  the  28th  Dec.  by  declaring 
as  to  5569L  part  of  the  said  amount  of  636(J{.,  on 
the  policy  for  10,0001.,  of  the  30th  Sept.  1863, 
which  was  thereby  and  by  a  declaration  for  390J. 
on  produce  shipped  by  a  steamer  from  Tencriffe 
filial  up ;  and  by  declaring  as  to  797/.  residue  of 
the  said  sum  of  6366L  on  the  said  policy  for  5000?. 
of  the  16th  Nov.  1863.  A  declaration  was  then 
made  as  to  the  said  bills  of  lading  to  the  amount 
of  2485?.  per  Candida,  on  the  said  policy  of  the 
16th  Nov.,  leaving  still  undeclared  on  the  same 
policy  1718?. 

On  the  9th  Jan.  1864,  another  mail  arrived 
bringing  bills  of  lading  of  other  shipments  per 
Caiidida,  viz : 

From  T.  M.  Bethenoourt,  7  bags  cochineal  .£193 
„  Escofet  Diaz  and  Co.  185  „  „  5200 
„    M.  O.  Castelanoa  11        „        „         310 

.£5705 
Of  this  sum  of  5705?.,  1718?.  was  declared  on  the 
11th  Jan.  on  the  poHcy  of  6000?.  of  the  16th  Nov. 
1863,  leaving  3987?.,  which  was  declared  on  the 
same  day  on  the  policy  for  10,000?.  of  the  11th 
Dec.  1863,  now  sued  upon.  The  defendant  initialled 
by  his  clerk  the  declaration  so  made,  but  at  the 
time  the  defendant's  clerk  so  initialled  it,  neither 
the  defendant  or  his  clerk  in  fact  knew  of  the 
receipt  of  the  said  anonymous  letter  at  Lloyd's, 
or  the  fact  that  the  plaintiff  knew  of  the  receipt 
of  the  letter  at  the  time  oE  the  opening  of  the  said 
policy,  and  had  not  communicated  such  letter  to 
the  drfendant  and  the  other  imder  writers. 

The  whole  of  the  remainder  of  the  said  policy 
for  10,000?.  of  11th  Dec.  1863,  that  is  to  say 
6013?.  was  filled  up  by  subsequent  declarations  on 
shipments  by  other  vessels,  and  since  that  time, 
viz :  on  the  11th  Jan.  1864,  a  subsequent  policy 
was,  in  pursuance  of  the  above  mentioned  course 
of  business,  effected  for  6000?.,  the  whole  of  which 
amount  has  been  declared  upon. 

It  is  to  be  taken  for  the  purpose  of  the  argument 
of  the  special  ease  that  cochineal,  to  the  amount 
declared  upon  the  policy  in  question,  was  shipped 
on  board  the  Candula^  and  that  in  consequence  of 
disasters  sustained  by  the  ship  on  her  voyage,  a 
large  pwrtion  of  the  cochineal  was  jettisoned. 

It  is  agreed  that  the  court  shall  have  power  to 
draw  all  inferences  of  &ct  which  a  jury  ought  to 
have  drawn. 

The  question  for  the  opinion  of  the  court  is 
whether,  under  the  circumstances  above  stated, 
the  plaintiff  is  entitled  to  recover  on  the  smd 
policy. 
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If  the  court  sbould  be  of  opinion  that  he  is  so 
entitled,  then  judgment  is  to  be  entered  for  him 
for  the  said  sam  of  461.  18«.  Id.  and  interest  on 
377.  10«.  6d.,  part  thereof,  at  the  rate  of  HI.  per 
cent,  from  the  Ist  April  1869  until  judgment  and 
cost  of  suit.  If  the  court  should  be  of  a  contrary 
opinion  then  judgment  is  to  be  entered  for  the 
defendant  with  costs  of  suit. 

Pollock,  Q.C.  (with  him  F.  M.  White)  for  plaintiff : 
— The  case  finds  in  effect  that  there  was  bona 
fiilfs  on  the  plaintiff's  part  throughout  his  trans- 
actions,  and  it  must  be  taken  that  he  believed  not 
cnly  that  the  statement  in  the  anonymous  letter 
in  no  way  affected  his  goods,  but  further  that  the 
statement  was  a  mere  idle  rumour  unworthy  of 
consideration.  The  letter  too,  and  its  contents, 
were  equally  within  the  knowledge  of  the  defen- 
dant and  plaintiff,  and  the  presumption  of  the 
underwriter's  knowledge  is  sufficient  in  this  case  to 
preclude  the  defence  of  a  concealment ;  2  Duer  on 
Marine  Insurance,  555.  It  is  stated  in  Arnould  on 
Marine  Insurance  (3rd  edit.)  p.  535,  that  "  loose 
rumours  indeed  which  have  gathered  together,  no 
one  knows  how,  need  not  be  communicated :  and 
intelligence  may  be  so  general,  and  its  appli- 
cation to  the  subject  insured  so  doubtful  and 
remote,  that  the  assured  need  not  communicate 
it,  though  it  may  possibly  turn  out  to  have 
related  to  the  subject  insured."  At  the  time 
this  insurance  was  effected  the  plaintiff  did  not 
know  that  the  subject  of  it  would  he  on  board  the 
ship  concerning  which  this  loose  rumour  was 
promulgated.  It  was  held  by  Burroughs,  J.,  in 
Fi-iei-e  V.  WoodhouM  (1  Holt's  N.P.  572),  that 
"  what  the  underwriter  by  fair  inauiry  and  due 
diligence  may  learn  from  the  ordinary  sources 
of  information,  need  not  be  disclosed."  In  Elton 
V.  Larkine  (8  Bing.  198),  it  was  decided  that 
the  non-communication  of  &ct8  which  were  as 
accessible  to  the  underwriter  as  to  the  assured, 
«iid  not  Titiate  a  policy.  [Lush,  J. — Is  not  Lynch 
V.  Dumford  (14  East.  494),  exactly  in  point  against 
you?"!  No;  in  that  case  the  insurer  knew  that 
one  of  the  ships  upon  which  his  goods  were  laden 
was  reported  to  be  deep  and  leaky;  here  the 
plaintin  had  no  knowledge  that  he  should  declare 
the  goods  insured  by  this  policy  upon  the  Candida. 
Indeed  it  seems  to  have  been  only  by  accident 
that  they  were  so  declared.  This  would  be  carry- 
ing the  law  concerning  concealment  further  than 
any  of  the  cases  yet  cfecided.  See  the  judgment 
of  Shee,  J.,  in  BaJlee  v.  Hewitt  (L.  Bep.  2  Q.  B.  610). 

Sir  Geo.  Uomjman  Q.  C.  (with  him  /.  C.  Mathew) 
for  the  defendant,  was  not  heard. 

CocKBVR.v,  C.  J. — I  think  our  judgment  must 
be  for  the  defendant.  We  need  not  decide  the 
larger  of  the  two  questions  raised  in  this  case, 
viz.,  how  far  this  notice  on  the  board  of  Lloyd's 
was  intelligence  to  the  underwriters  of  the  con- 
tents of  the  letter  to  which  it  referred ;  or  whether 
a  party  insuring  is  compelled  to  commimicate 
expressly  knowledge  which  he  obtains  firom  such  a 
source,  or  whether  he  is  justified  in  assuming  that 
such  a  matter  ought  to  be  and  is  known  to  all 
underwriters  in  the  course  of  their  business.  It 
has  been  laid  down  that  the  lists  at  Lloyd's 
are  within  the  knowledge  which  every  under- 
writer is  presumed  to  possess,  but  how  far  the 
same  presumption  relates  to  a  notice  of  this  ex- 
traordinary and  exceptional  nature,  we  are  not 
justified  from  the  findings  of  this  case  in  con- 
cluding.   I  think  it  would  be  necessary,  before 


we  expressed  an  opinion  upon  the  point,  to  know 
whether  this  is  the  ordinary  business  of  an  under- 
writer. In  my  view  it  is  not  necessary  to  con- 
sider that  question,  for  according  to  the  facts  it 
was  on  the  day  after  the  notice  was  e.xhibited  at 
Lloyd's,  and  the  day  after  he  knew  that  a  cargo 
was  to  be  shipped  for  him  on  board  the  Candida, 
that  plaintiff  instructed  his  agent  to  make  this  in- 
surance. He  did  not  at  that  time  know  that  this 
policy  would  apply  to,  or  that  he  should  be  able 
to  declare  the  policy  upon,  the  cargo  of  the 
Candida ;  but  he  knew  that  it  might  possibly  so 
turn  out.  The  concealment  was  that  ne  did  not 
communicate  the  fact  that  the  policy  was  in- 
tended, if  it  might  happen  to  be  necessary,  to 
cover  the  shipment  in  the  Candida.  There  were 
two  facts  within  the  plaintiff's  knowledge  which 
he  did  not  communicate  to  the  defendant ;  one 
was  that  he  knew  a  cargo  would  be  forwarded  for 
him  bv  the  Candida;  the  other  was  that  there 
existedf  on  anonymous  letter  which  impeached 
that  ship's  reputation.    We  may  assume  for  the 

Eurposes  of  this  case  that  the  second  of  these 
Lcts  was  known  equally  by  plaintiff  and  defen- 
dant ;  but  without  information  from  the  plaintiff, 
the  defendant  could  not  know  anything  about  the 
first.  The  case  finds  that  if  the  defendant  knew 
both  these  matters  he  would  not  have  entered 
into  this  insurance,  but  would  have  required  a 
higher  premium.  Now,  unless  he  know  the  first, 
it  would  have  been  useless  to  him  to  know  the 
second.  The  fact  then  that  plaintiff  had  received 
intelligence  of  a  cargo  by  the  Camliila  was  known 
to  one  and  not  to  the  other  of  the  parties  to  this 
contract;  and  in  my  opinion  this  constitutes  a 
good  and  valid  defence  to  the  action.  I  am  of 
this  opinion  not  only  on  principle,  but  also  on 
authority.  In  Lijncli,  v.  Bun^ford  (14  East,  494), 
the  facts  are  almost  exactly  like  these ;  and  Lord 
EUenborough  concluded  his  judgment  in  these 
words :  "  If  the  underwriters  had  had  the  know- 
ledge possessed  by  the  assured,  it  might  have 
been  a  question  with  them  whether  they  would 
have  insured  at  all ;  or,  if  they  did,  whether  thev 
would  not  have  required  an  enhanced  premium. 
That  is  the  case  here,  and  the  defendant  is  entitled 
to  judgment. 

Meixob,  J. — I  am  entirely  of  the  same  opinion. 
Whether  or  not  the  insurer  was  justified  in 
supposing  the  underwriter  to  be  aware  of  the 
subject  of  the  notice,  I  am  perfectly  satisfied 
that  the  parties  did  not  contract  upon  equal 
terms ;  for  the  plaintiff  knew,  and  the  defendant 
did  not  know,  of  circumstances  which  rendered 
it  probable  that  the  notice  might  apply  to  this 
particular  insurance.  I  think  on  principle  and  ou 
authority  the  defendant  is  entitled  to  succeed. 

Lush  and  Hajinen,  JJ.,  concurred. 

Judgment  for  defendant. 

Attorneys  for  plaintiff,  Hillyer  and  Fenwick. 

Attorneys  for  defendant,  Waltons,  Bubb,  and 
Walton. 
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B«ported  b;  H.  H.  Hockinq  and  B.  A.  Kisoukb,  'Eaqn., 
BorriBters-at-Law. 

Monday,  Nov.  13. 

Bateson  v.  Gosling. 

Prindpcd  and  surety — Release  of  principal  debtor — 
Proviso  reserving  remedies againstsureties — Assign- 
ment by  debtor  of  all  his  property  to  trustees,  with 
poioer  to  trade  with  it  for  benefit  of  creditors. 
Defendant  was  sued  as  surety  mt  a  bill  of  exchange. 
Plaintiff  liad  assented  to  a  composition  deed  made 
by  the  principal  debtor,  by  which  the  debtor  had 
assigned  all  his  property  to  trustees,  with  power  to 
sell  and  dispose  of  the  same  and  advance  any 
money  that  miyht  be  necessary  to  conveH  the  pre- 
pared  earth  (part  of  the  property  assigned)  into 
bricJcs,  and  tipon  trust  to  pay  tlie  creditors  rateahly 
so  far  as  tlie  money  received  by  them  from  tlie  sale 
of  the  property  and  of  tlie  bricks  when  made,  might 
catena.  In  consideration  of  the  premises  the  credi- 
tors  gave  to  the  debtor  what  loas  in  terms  an  abso- 
lute release,but  ivas  followed  by  a  proviso  by  which 
they  reserved  their  rights  against  sureties. 
SM,  that  tlie  effect  of  the  deed  was  not  to  extinguish 
the  debt,  atid  tliat  the  reservation  of  remedies 
against  the  sureties  was  valid. 
Action  by  indorsee  against  indorser  of  a  bill  of 
exchange. 

Plea,  that  the  acceptor  of  the  bill  had  made  a 
compoBitton  deed,  to  which  plaintiff  had  assented, 
•whereby  plaintiff  had  released  the  said  accejitor 
without  reserving  his  remedies  ^lainst  sureties. 
Issue  thereon. 

The  action  was  tried  before  Brett,  J.  It  appeared 
that  the  bill  of  exchange  sued  on  was  drawn  by 
Charles  GoslinR  on  and  accepted  by  one  Daniel  Green, 
indorsed  by  Charles  GosUne  to  the  defendant,  and 
by  the  defendant  to  the  plaintiff.  It  further  ap- 
peared that,  whfle  the  plaintiff  was  the  holder  of 
the  bill,  Daniel  Green  made  a  deed  of  assignment 
for  the  benefit  of  his  creditors.  The  deed  was 
made  between  Green  of  the  one  part,  trustees  for 
the  creditors  of  the  assignor  of  the  second  part, 
and  the  several  creditors  of  the  said  assignor  of 
the  third  part.  After  reciting  that  the  assignor 
was  unable  to  pay  his  debts  in  full,  it  went  on  to 
witness  that  the  assizor  did  by  these  presents 
assign,  &c.,  unto  the  said  trustees  all  the  freehold, 
cop^old,  leasehold,  and  other  lands,  &c.,  and  all 
and  every  the  stock-in-trade,  goods,  wares,  mer- 
chandise, household  furniture,  fixtures,  money,  &c., 
which  the  said  assignor  had  in  possession  or  re- 
version; to  have  and  to  hold  the  same  unto  the 
said  trustees,  their  heirs,  &c.,  absolutely,  upon  trust 
nevertheless  to  collect  and  receive  or  sell,  and  dis- 
pose of  the  same  either  by  public  sale  or  private 
contract,  with  liberty  to  give  credit  for  the  8ame,&o. 
and  for  the  purpose  of  improving  or  benefiting  the 
said  estate  the  said  trustees  were  by  the  deed  em- 
powered to  pay  or  advance  any  moneys  that 
might  be  necessary  for  converting  the  prepared 
earth  (part  of  the  property  assigned)  into 
bricks,  and  for  selling  the  same ;  and  upon  trust 
out  of  the  moneys,  &o.,  to  pay  first  the  costs  of  the 
deed,  &c.,  and  in  the  next  place,  so  far  as  the  same 
might  extend,  to  pay  and  satisfy  rateably,  and 
wimout  preference  to  the  several  creditors  of  the 
assignor  their  respective  debts.  It  was  then  pro- 
vided that  the  deed  should  operate  as  a  trust  deed 
under  the  Bankruptcy  Act  1861 ;  and  that  the  trustees 


should  have  a  power  of  attorney  from  the  assignor 
to  bring  or  defend  suits  for  him.  Then  followed  a 
proviso  "  that  any  resolution  signed  by  the  majority 
in  number  and  three-fourths  in  value  of  the 
creditors  of  the  said  assignor  shall  be  binding  on 
all  the  several  parties  hereunto,  and  shall  be  effectual 
for  the  allowance  andpassing  of  the  accounts  of 
the  said  trustees."  The  deed  then  went  on  to 
declare,  that  in  "  consideration  of  the  premises,  and 
of  the  arrangement  hereinbefore  contained,  the 
several  creditors  of  the  third  part,  subject  to  the 
proviso  hereinafter-mentioned,  acquit,  release,  and 
for  ever  discharge  the  said  assignor  from  aU  debts, 
&c. :  provided  always  that  any  creditor  who  has 
any  specific  Uen  or  security  for  his  demand,  or  any 
part  tnereof,  or  to  the  payment  whereof  any  person 
or  persons  is  or  are  liable  as  surety  or  sureties 
for  the  said  assignor  may  execute  these  presents 
without  prejudice  to  the  same  security,  or  to  the 
claim  against  any  surety  or  sureties,  and  with 
the  consent  of  the  said  trustees  or  trustee  for  the 
time  being  of  these  presents,  may  convert  the  same 
security  or  securities  into  money,  or  make  any 
allowance  out  of  his  demand  for  the  same  to  the 
satisfaction  of  the  said  trustees."  The  deed  was  duly 
registered,  and  so  forth,  under  the  Bankruptcy  Act 
of  1861.  Plaintiff  had  in  writing  assented  to  the 
deed.  On  these  facts  the  learned  judge  held  that 
the  plea  was  not  proved,  and  directed  a  verdict  for 
the  plaintiff.  A  rule  having  been  obtained  for  a 
new  trial  on  the  ground  of  misdirection, 

Qiiain,  Q.C.  and  Foard  showed  cause. — This  deed 
contains  a  good  reservation  of  remedies  within 
Sony  V.  Forbes  (2  Brod.  &  Bing.  38).    They  cited, 

Keanley  v.  Cole,  16  M.  A  W.  ffiS ;  16  L.  J.  115,  Er. ; 

Otoen  V.  Eoman,  20  L.  J.  314,  Ch.  j 

Price  V.  BirlMr,  24  L.  J.  130,  Q.  B.  ; 

Chrten  v.  TTynn,  L.  Bep.  7  Eq.  28 ;  affirmed  on  appeal 
L.  Bep.  4  Cb.  App.  204. 

Frcu.  Turner  in  support  of  the  rule. — It  is  not 
disputed  that  Solly  v.  Foi-bes  and  Ckcen  v.  Homan 
are  good  law  j  but  in  almost  every  case  where  a 
release,  so  absolute  in  its  terms  aa  in  the  present 
case,  has  been  construed  as  a  covenant  not  to  sue, 
and  not  as  a  release,  the  provisions  of  the  deed 
have  pointed  to  something  of  a  temporary  cha- 
racter, by  which  remedies  tw^ainst  the  principal 
debtor  are  only  suspended  and  held  in  reserve  tor 
a  certain  time.  [Brett,  J. — Supposing  the  deed 
to  expressly  and  clearly  give  an  absolute  release  to 
the  assignor,  but  at  the  same  time  expressly 
reserve  rights  against  sureties,  do  yon  say  that 
that  reservation  is  null  and  voidP]  Yes.  This 
case  is  within  Nicholson  y.  BeviU  (4  Ad.  &  £.  675). 
The  assignment  operates  as  a  satisfaction  of  the 
debt,  and  therefore  dischargee  the  sureties.  The 
position  of  the  sureties  is  altered  for  the  worse. 
As  to  the  creditors,  they  get  something  in  exchange 
for  their  debt  which  may  be  a  good  deal  more  than 
the  amount  of  their  debts.  Webb  v.  Hevnit  (3  K. 
&  J.  438)  is  a  strong  authority  in  the  defendant's 
favour.  It  shows  that  where  the  creditors  have 
given  an  actual  release  to  the  principal  debtor,  the 
debt  is  absolutely  gone  jnst  as  much  as  if  it  had 
been  paid,  so  that  tne  reservation  of  remedies  is  of 
no  effect.  Here,  it  is  not  as  thongh  the  creditors 
took  the  effects  of  the  debtor  anaat  once  ^vided 
them  rateably  among  themselves ;  but  the  trustees 
are  empowered  to  trade  with  the  g^oods  of  tiie 
debtor,  so  that  they  stand  the  chance  of  realising 
a  much  larger  amount  than  the  goods  were 
acttially  worth  at  the  time  of  the  assignment.    Gdd 
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it  be  contended  that,  without  the  assent  of  the 
sureties,  the  creditors  coold  thns  speculate  with  the 
debtor's  property,  paying  themselves  in  fall  if  their 
speculation  jjroved  successfol,  and  falling  back  on 
the  sureties  if  it  proved  the  reverse  ?  [Bbbtt,  J. — 
SnppMsin^  the  trustees  had  been  saccessfal  in 
their  trading  and  had  paid  all  the  debts  off,  what 
would  they  nave  done  with  the  surplus  P]  I  take 
it  against  myself  that  they  would  have  had  to  hand 
it  over  to  the  assignor ;  but  that  does  not  affect  my 
aronment. 

WiLUSS,  J. — I  am  of  opinion  that  this  rule  must 
be  discharged.     The  defendant's  plea  is  quite  cor- 
rectly framed,  as  it  alleges  that    the   principal 
debtor  had  been  discharged  without  any  reserva- 
tion of  remedies  against  the  sureties.    When  we 
look  at  the  release  in  the  deed  we  find  that  it  is  in 
terms  a  release,  but  a  release  subject  to  a  proviso. 
But  for  the  proviso  it  would  be  an  absolute  release, 
and  would  extinguish  the  debt.    The  proviso,  how- 
ever, is  in  such  terms  that  it  has  not  been  con- 
tended that   it  does  not  reserve  the   remedies 
against  the  sureties,  and  stipulate  that  the  credi- 
tors shall  have  their  remedy  against  them,  notwith- 
standing^  the  release.  The  question  now  is  whether 
the  proviso  has  the  effect  of  preventing  the  release 
from  absolutely  extinguishing  the  debt,  so  as  to 
destroy  the  remedy  agtunst  the  sureties.    The  rule 
is  clear,  that  if  there  is  a  deed  distinctly  laying 
down  the  relation  between  the  parties,  and  wnich 
says   that,  notwithstanding    the   release,  certain 
Tesaltfi  shall  not  follow  which  by  law  do  follow,  one 
part  of  the  deed  must  be  rejected,  and  the  two 
cannot  stand  together.    In  such  a  case  the  law 
looks  on  the   relation  between  the  parties;  and 
when  a  certain  relation  is  established  it  rejects  the 
condition,  and  makes  the  ordinary  consequences 
follow.    That  rule  was  laid  down  in  the  case  of  a 
release  followed  by  a  condition  that  the  creditor 
should  sue  other  debtors.  In  Solly  v,  Forbes,  where 
the  creditor  had  granted  a  release  to  the  debtor, 
with  a  proviso  that  the  deed  should  not  affect  any 
person  who  was  jointly  liable  for  the  debts,  the 
court  there  said  that  they  must  take  the  whole 
deed;  that  they  would  not  construe  the  release  as 
extinguishing  the  debt,  but  would  read  it  in  con- 
nection with  what  followed.    Looking  at  it  in  this 
light,  they  read  it  as  a  simple  covenant  not  to  sue. 
That  was  a  case  of  joint  debtors  ;  but  different  con- 
siderations arose  in  the  case  of  principals  and 
sureties.    It  was  once  thought  that  the  sureties 
would  be  discharged,  unless  they  assented  to  the 
transaction.    A  further    consideration    arose.    If 
the  surety  were  made  to  pay  the  creditor  after  the 
release  ot  the  principal  debtor,  the  surety  would 
have  his  remedy  against  the  principal,    it  is  to 
these  two  considerations  that  the  cases  chiefly  refer 
themselves.  The  former  consideration  was  rejected 
by  Parke,  B.,  in  Kearsley  v.  Coh,  which,  though 
doubted  to  be  law  by  Lord  Truro  in  Owen  v.  Woman 
(20  L.  J.  314,  Ch.),  was  adopted  in  Price  v.  Barker 
(24  L.J.  130,  Q.  B.),  and  followed  in  terms  in  Webb 
V.  Hewitt  and  Green  v.  TPyjin,  and  it  is  now  settled 
that  where  a  creditor  has  covenanted  not  to  snethe 
princi^  debtor,  the  surety  has  no  right  to  com- 
plain if  the  creditor  has  stipulated  with  the  prin- 
cipal that  he  shall  not  forfeit  his  rights  against  the 
Borety.    The  second  consideration  is  discussed  in 
a  note  at  the  end  of  Lewis  v.  Jone»  (4  B.  &  C.  515), 
where   allusion  is  made  to  those  cases  "where, 
allowing  the  creditor  to  recover  against  the  surety 
would   operate   as   a   fraud   upon   the    principal 


...  inasmuch    as    it    would    give   the   surety  a 
right    to    proceed     against    the     principal    for 
that  debt  from  which  the  creditor  had  agreed  to 
discharge  him."    That  fUlly  explains  the  matter 
and  shows  how  the  consent  of  the  principal  debtor 
is  necessary.    The  effect  of  a  release  is  illustrated 
by  Cowper  v.  Green  (7  M.  &  "W.  633),  where  the 
creditors  released  a  debtor,  and  the  debtor  after- 
wards insisted  on  recovering  from  one  of  his  credi- 
tors a  security  which  was  in  his  hands,  and  he  even 
Sromised  the  creditor  to  pay  the  residue  of  his 
emand  if  he  would  give  up  the  security.    The 
creditor  accordingly  gave  up  the  security,  and  as 
the  debtor    failed  to  perform    liis    promise,   the 
creditor  sued  him  on  it ;  but  it  was  held  that  the 
promise  was  without  consideration,  as  the  debt 
naving  been    extingoished    by    the    release,   the 
debtor  was  entitled  to  a  return  of  his  security.    If, 
then,  fai  any  case  the  release  absolutely  destroys 
the  debt,  there  can  be  no  reservation  of  remedies 
against  the  sureties.    Whether  a  creditor  is  paid  his 
debt  or  releases  it  is  all  one  to  the  surety ;  the 
debt  is  gone.    That  was  clearly  laid  down  by  the 
present  Lord  Chancellor  in  Webh  v.  Hewitt,  when, 
at  p.  444,  he  said :  "  The  debt  is  gone  in  equity,  and 
it  is  impossible  to  reserve  a  right  against  the 
surety  in  such  a  transaction  as  that."    Nothing 
could  be  more  satisfactorily  stated.    If  the  debt  is 
gone,  no  reservation  can  be  made.   The  question 
then  arises  whether  there  was  in  this  case  such  a 
release  as  extinguished  the  debt.     Words    were 
used  which  would  be    construed    as    a    release,, 
coupled  with  other  words  which  expressly  limit 
what  has  gone  before  to  a  covenant  not  to  sue.    It 
cannot  be  said  that  the  debtor  sold  his  property  to 
his  creditors  in  discharge  of  his  debts.     There 
was  an  authority  to  the  trustees  to  carry  on  the 
business  and  to  pay  the  debts,  \i  the  business  pro- 
duced enough  to  pay  them;   but,  until  tlmt  con- 
summation was  arrived  at,  the  debts  were  to  re- 
main in  existence  as  debts.    I  may  further  observe 
that  any  surety  had  it  in  his  power,  by  paying  his 
debt,  to  stand  in  the  position  of  the  creditor  and 
enjoy  the  benefits  which  the  defendant  says  arise 
from  the  deed.    The  true  result  of  the  deed  is,  that 
the  creditors  get  this  additional  security  for  their 
debts,  and  any  surety  would  have  got  the  same  ad- 
vantt^  if  he  had  been  obliged  to  pay  the  debt. 
On  these  grounds  I  think  that  the  reservation  of 
remedies  was  valid,  and  that  the  rule  must  be  dis- 
charged. 

KEATUfG,  J. — I  am  of  the  same  opinion.  This 
action  was  brought  against  a  surety  who  pleads  a 
release  granted  to  the  principal  debtor,  without  a 
reservation  of  rights  against  the  surety.  The 
question  is,  whether  that  plea  was  proved.  At 
tue  trial 'the  deed  was  produced,  and  the  deed 
was  found  to  contain  a  release  of  the  principal 
debtor;  but  the  release  was  subject  to  a  proviso, 
and  therefore  the  words  which  would  otnerwise 
be  a  release  cease  to  amount  to  one]  when  coupled 
with  the  proviso.  Mr.  Turner  does  not  deny  that, 
if  the  right  is  reserved  by  the  proviso,  it  still  exists ; 
but  he  says  that  the  release  is  rendered  absolute 
by  reason  of  the  whole  tenor  of  the  deed,  and,  in 
support  of  this  contention,  he  points  to  the  assign- 
ment of  the  property  of  the  principal  debtor  to 
trustees.  He  does  not  contend  that  a  mere  transfer 
of  property  would  have  this  effect.  It  is  admitted 
that,  to  discharge  the  surety,  there  must  be  a 
release  which  absolutely  extinguishes  the  debt ; 
and  Mr.  Turner  contends  that,  looking  at  the  deed. 
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the  assignment  is  equivalent  to  the  pajrmeut  of  the 
debt,  and  no  doubt,  if  the  debt  has  been  absolutely 
extinguished  by  the  deed,  he  is  right  in  his  con- 
tention, and  no  reservation  of  remedies  against  a 
surety  would  be  good.  But  what  does  he  rely  on? 
Not  on  the  transfer  of  the  property,  but  on  the 
power  given  to  the  trustees  to  carry  on  the  busi- 
ness ;  and  he  seems  to  think,  though  there  I  do  not 
follow  him,  that  the  chance  which  the  creditors 
had  of  the  business  turning  out  well,  was  equiva- 
lent to  the  payment  of  the  debt.  If  the  creditors 
had  taken  the  debtor's  business  in  satisfaction  of 
their  debts,  that  would  be  another  thing.  But  they 
do  not  do  that,  for  Mr.  Turner  admits  that  there 
was  a  resulting  trust,  so  that,  if  the  business  had 
turned  out  weU  enough  to  have  enabled  the  trustees 
to  pay  off  the  creditors,  they  would  have  had  to 
hand  the  surplus  back  to  the  debtor.  Meanwhile, 
I  do  not  see  how  it  can  be  contended  that  there 
has  been  any  satisfaction  of  the  debt,  and  if  there 
has  not  been  any  such  satisfitction,  then  we  have 
to  deal  simply  with  what,  though  a  release 
on  the  face  of  it,  is  made  subject  to  a  proviso  that 
rights  against  sureties  shall  be  reserved.  Where 
that  is  done,  what  purports  to  be  a  release  is  not  a 
release,  but  only  a  covenant  not  to  sue.  The  plea, 
therefore,  has  not  been  proved,  aud  the  rule  must 
be  discharged. 

Brett,  J. — If,  on  the  true  construction  of  the 
deed,  there  were  such  an  absolute  release  as  extin- 
guished the  debt,  it  could  not  be  denied  that  the 
remedy  against  the  sureties  would  be  gone. 
But  if  there  has  been  no  such  release,  then  as  the 
remedy  against  the  sureties  is  reserved,  the  plain- 
tiff can  recover.  What,  then,  is  the  true  construc- 
tion of  the  deed?  Mr.  Turner  contends  that  it 
amounts  to  an  absolute  releare.  The  mere  fact  of 
what  ia  called  the  release  being  in  the  form  of  an 
absolute  release  is  not  sufficient,  when  there  is  a 
proviso  against  losing  rights  against  sureties.  For 
that  SoUyy.  Forbet  is  an  authority,  as  there  there 
was  what  in  form  was  an  absolute  release,  but  itwas 
coupled  with  the  reservation.  If,  under  the  present 
deed,  it  were  the  duty  of  the  trustees  to  realise  and 
collect  the  assets  in  the  ordinary  way,  it  could  not 
be  contended  that  this  release  is  absolute,  as  the  case 
would  be  concluded  by  KeargUy  v.  Cole.  But 
it  is  urged  that  the  deed  goes  further  than  that, 
as  it  authorises  the  trustees  to  carry  on  the  busi- 
ness for  the  creditors  aud  themselves.  But  I  do 
not  think  that  that  fact,  where  no  part  of  the 
deed  provides  that  the  business  shall  be  for  ever 
theirs,  but  they  hold  it  subject  to  a  resulting  trust, 
can  suffice  to  alter  the  rule.  The  duty  of  carrying 
on  the  business  is  simply  another  mode  of  realising 
the  property  for  the  supposed  greater  benefit  of 
the  creditors.  The  defendant  Uierefore  fails  to 
show  that  the  release  is  such  as  absolutely 
extinguishes  the  debt,  and  the  rule  must  be  dis- 
charged. 

Collier,  J.— I  am  of  the  same  opinion.  The 
first  question  is,  whether,  on  the  general  con- 
struction of  the  deed,  it  operates  as  extinguishing 
the  debt.  I  do  not  think  it  does.  Then  it  is  said 
that  the  words  of  the  release  are  absolute  They 
are  so,  but  they  are  followed  by  a  proviso,  aud 
that  has  the  effect  of  converting  what  would  other- 
wise be  an  absolute  release  into  a  provisional 
release. 

Attorney  for  plaintiff,  /.  B.  Pittman. 
Attorney  for  defendant,  W.  F.  Stoker. 


COXntT  OF  EZCHEQUEB. 

Beported  by  T.  W.  Saditdbrs  aod  H.  Lsiaa,  Eiqn., 
BuTisten-at-Luw. 

Ttietday,  Nov.  21. 

Stahpord  v.  Staword. 

Ride  nUi — Enlarging  generally  pending  proceediiujs 

iu  Chancery. 
Wliere  a  nde  uigi  Itad  been  granted  to  get  aside  an 
nicard  involving  certain  accounts,  and  before   it 
came  on  for  argument  cross  bills  had  been  JUed  in 
Chancery  bu  each  party  for  tJui  talcing  of  the 
accounts,  this  court,  with  the  consent  of  the  parties, 
enlarged  the  rale  generally  until  tlie  first  iettn 
after  t]ie  chief  clerks  ceHificate  hae^  become  final. 
In  this  case  an  action  of  account  had  been  brought 
by  the  plaintiff  against  the  defendant,  the  former 
claiming  to  be  tenant  in  common  of  a  house  with 
the  latter,  who,  it  was  alleged,  had  taken  all  the 
rents.    After  issue  was  jomed  the  cause  was  re- 
ferred to  an  arbitrator,  who  found  that  the  defen- 
dant was  boimd  to  account,  and  that  he  had  taken 
the  account,  and  he  found  in  favour  of  the  defen- 
dant.     At   the   commencement    of    this    term> 
ChanncU  obtained  a  rule  nisi  on  the  part  of  the 
plaintiff  to  refer  the  cause  back  to  the  arbitrator 
on   various   grounds.     Both    parties    it    seemed 
claimed  under  the  will  of  one  John  Stafford,  de- 
ceased, and  since  the  award  cross  bills  for  the 
administration  of  his  estate  had  been  filed  in  the 
Court  of  Chancery,  and  the  parties  had  agreed  to 
wait  until  the   accounts  in  Chancery  had  been 
taken  before  again  taking  any  steps  with  respect 
to  the  award. 

ClianneU  now  moved  that  the  r.;le  he  obtained 
might  be  enlarged  generally. 

G.  Lewis,  for  the  defendant,  consented. 
Kelly,  C.B. — That,  I  think,  is  the  proper  course. 
(The  rule  was  enlarg[ed  generally ;  either  party  to 
be  at  Uberty  to  bring  it  on  as  a  motion  in  the  first 
term  after  the  certificate  of  the  chief  clerk  shall 
have  become  final  in  either  of  the  suits  for  the 
administration  of  the  estate,  or  in  case  botli  bills 
be  dismissed,  in  the  first  term  after  such  dismissal 
This  consent  not  to  be  taken  as  an  admission  on 
either  side,  and  particularly  not  as  an  admission 
that  such  accounts  are  conclusive.) 


Saturday,  Nov.  25.        • 
E./6  parte  Sutton;  Be  an  Attorney. 
Aitaehment. 
A  motion  for  a  ride  for  an  attachment  canthot  h« 
made  upon  the  last  day  of  term. 
F.  T.  Streeten  moved  for  a  rule  calling  upon  an 
attorney  to  show  cause  why  an  attachment  should 
not  issue  against  him  for  the  non-deliveryof  his 
bill  of  costs  pursuant  to  a  judge's  order.    "He  was 
aware,  he  said,  that  upon  the  Inst  day  of  term  such 
a  rule  was  not  generally  granted,  but  he  was  not 
aware  that  the  practice  was  inflexible,  and  it  might 
he  thought  be  relaxed. 

Kelly,  C.  B.— The  rule  is  inflexible  that  sndi  a 
motion  cannot  be  made  on  the  last  day  of  term. 

No  itdn. 
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Beg.  v.  Mannikg  ass  Bogers. 


[C.  Cas.  B. 


CSOWN  CASES  BESEKVES. 

Reported  by  JoHir  Thoxpsox,  £84.,  Batriiter.at-Law. 

(Before  Kelly,  C.B.,  Byles,  J.,  Pigott,  B.,  Lush,  J., 
and  Has.n'en,  J.) 

Beg.  v.  Manning  and  Bogers. 

Ar$on — Building — Unfinielied  lu)u»e — ^24  ^  25  Vict, 
c.  97,  ».  6. 

An  wifiniehed  dwelling  liotue  of  which  the  external 
anaintetiial  walls  were  huilt,  and  tJie  roof  covered 
in,  aitd  a  coneiderahle  part  of  tlie  flooring  laid, 
and  the  wallg  o>td  ceilings  prepared  for  plastering, 
is  a  building  within  24  ^  25  Vict.  e.  97,  s.  6,  the 
unlawfully  atid  tnaiicioushj  settitig  fire  to  which 
tea  felony. 

Seinble,  tluU  it  is  a  question  for  the  jury,  whether  the 
strudure  in  question  is  a  building. 

Case  reserved  for  the  opinion  of  this  Court  by 

Martin,  B. 
The  following  is  a  copy  of  the  indictment : 
Lancashire  to  wit. — The  jarora  for  onr  Lady  the  Queen, 

npon  their  oath,  present  thkt  William  Manning  and  John 

aogen,  on  &o.,   at   &a.,  feloniously,   nnlamolly,  and 

Bumoioiuly  did  set  fire  to  a  certain  bnildine  of  one  John 

Bbodes,  there  situate,  a^nst  the  form  of  uie  statute  in 

■ueh  case  made  and  provided. 

It  is  obviously  framed  npon  the  24  &  25  Yict. 
c  97,  8.  6. 

The  prisoners  were  members  of  a  society  or 
union  01  hand-made  brickmakers. 

The  building  set  fire  to  was  one  of  seven  built 
in  a  row,  intended  for  dwelling  houses,  and  which 
were  built  in  part  of  machine-made  bricks.  On 
the  night  of  the  25th  June  last  the  prisoners  (and 
some  others  who  escaped)  set  fire  to  it  by  means  of 
paraffin  oil.  All  the  walls,  external  and  internal, 
of  the  house  were  built  and  finished ;  the  roof  was 
on  and  finished ;  a  considerable  part  of  the  flooring 
was  laid ;  the  internal  walls  and  ceilings  were  pre- 
pared ready  for  plastering.  The  house  was  m  a 
forward  state  towards  completion,  but  was  not 
completed. 

At  the  conclusion  of  the  case  for  the  prosecution, 
it  was  objected  by  the  learned  counsel  for  the 
prisoners  that  the  erection  set  fire  to  was  not  a 
Duilding  within  the  meaning  of  the  statute,  because 
it  was  not  completely  finished. 

I  was  against  the  objection,  but  it  was  stated 
that  Lush,  J.  in  a  similar  case  had  expressed  his 
intention  to  reserve  the  point  for  the  opinion  of 
the  Court  of  Criminal  Appeal,  and  &t  the  request 
of  the  counsel  I  assented  to  take  the  same  course. 

I  took  the  opinion  of  the  jury,  whether,  as  a 
Question  of  fact,  the  erection  was  a  building,  and 
tney  found  that  it  was.  The  prisoners  were  found 
guilty  and  sentenced,  and  are  undergoing  punish- 
ment. 

I  request  the  opinion  of  the  Court  upon  two 
points.  First,  was  the  question  conclndra  by  the 
finding  of  the  jury  P  Secondly,  if  it  was  not,  was 
the  objection  made  by  the  learned  counsel  for  the 
prisoners  a  valid  one  P  Samuel  Maktin. 

No  counsel  appeared  to  argue  for  either  side. 

Kelly,  C.B. — We  regret  that  we  have  not  had 
the  assistance  of  counsel,  because  the  point  re- 
served is  a  new  and  important  one.  Looking  at 
the  focts  stated  in  the  case,  I  am  of  opinion  that  it 
having  been  correctly  left  to  the  jury  as  a  question 
of  fact  whether  the  erection  was  a  building,  the 
finding  of  the  jury  that  it  was  is  conclusive  to 
show  that  this  was  a  building  within  the  meaning 


of  the  statute.  The  question  turns  upon  the  true 
construction  of  the  24  &  25  Vict.  c.  97,  8.  6, 
which  enacts  "  whosoever  shall  unlawfully  and 
maliciously  set  fire  to  any  building,  other  than 
such  as  are  in  this  Act  before  mentioned,  shall  be 
guilty  of  felony."  The  point  therefore  is,  whether 
this  stmcture  was  a  building  other  than  such  as 
are  in  the  Act  before  mentioned.  The  3rd  section 
enumerates  the  buildings  before  mentioned  re- 
ferred to  in  sect.  6,  and  they  are  "  house,  stable, 
coach  house,  outhouse,  warehouse,  oiRce,  shop, 
mill,  malcbouse,  hopcast,  barn,  storehouse,  granary, 
hovel,  shed,  fold,  any  farm  building,  any  building 
or  erection  used  in  farming  land  or  in  carrying 
on  any  trade  or  manufacture,  or  any  brancli 
thereof."  Now  the  argument  which  may  be 
urged  as  to  the  buildings  enumerated  in  sect. 
3  IS  that  they  would  appear  to  be  complete  build- 
ings, but  on  reading  the  3rd  section  narrowly, 
it  will  be  found  to  contain  descriptions  of 
buildings  which  are  not  in  themselves  complete 
buildings,  but  which  may  form  parts  of  complete 
buildings,  e.*^.,  office  and  shop.  Suppose  a  haase 
being  built,  and  that  an  office  taerein  is  completed, 
and  yet  the  house  unfinished :  or  suppose  a  house 
begun  and  the  shop  completed  ana  opened  for 
business,  while  the  upper  part  of  the  house  is 
being  built,  in  these  cases  the  office  and  shop  would 
be  a  building  within  sect.  3.  Sect.  3  therefore  re- 
lates  to  buildings  which  may  be  complete  or  in- 
complete. I  think  that  the  ruling  of  the  judge  at 
the  trial  was  correct,  and  that  the  question  was 
for  the  jury.  I  give  no  opinion  as  to  whether  an 
unfinished  Duilding  of  wnich  only  the  external 
widls  are  complete  is  a  building  within  the  mean- 
ing of  this  section ;  but  where  a  house  has  ad- 
vanced to  the  state  in  which  this  house  was,  I 
think  it  is  a  building  within  the  meaning  of  the 
Act. 

Btlbs,  J. — I  am  of  the  same  opinion.  I  abstain 
from  attempting  to  define  the  exact  moaning  of 
the  word  "  Duilding  "  in  this  section.  It  is  suffi- 
cient to  say  that  the  structure  now  in  question  was 
a  building  within  its  meaning. 

Picorr,  B. — I  am  of  the  same  opinion.  The  jury 
having  found  that  this  structure  was  a  building, 
though  not  complete,  I  think  it  was  a  building 
within  the  meaning  of  sect.  6. 

Lusu,  J. — I  am  of  the  same  opinion.  To  con- 
stitute a  building  within  the  meaning  of  sect.  6, 
it  is  not  necessary  that  the  structure  should  be 
completed  for  its  intended  purpose ;  it  is  sufficient 
if  it  has  advanced  so  &r  as  to  have  acquired  the 
character  of  an  entire  building.  I  think  that  an 
unfinished  house  of  which  the  walls  hod  only 
been  built  4ft.  high,  would  not  be  a  building  within 
the  section.  Here  all  the  walls,  external  and  inter- 
nal, being  complex  and  the  roof  covered  in,  I  think 
this  was  a  building  within  the  section. 

Hansen,  J. — A  house,  I  think,  means  a  building 
sufficiently  advanced  to  be  ready  for  the  habitation 
of  man,  and  a  structure  may  bo  a  building  other- 
wise than  a  house  within  sect.  6,  though  it  was 
only  advanced  so  far  as  the  one  in  question. 

Conviction  coiifirnwd. 
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In  tub  Goods  of  Suarland — Griffiths  v.  Griffiths. 


[Prob. 


COTTBT  OF  FBOBATE. 

SeporUd  ij  W.  Lxtcesteb,  Esq.,  Barri*ter4(-Uiw. 

Thnradity,  April  27. 

(Before  Lord  Peszasce.) 

In  the  Goods  of  Suarlakd. 

Intestacy — Lunatic  paupw — Grant  to  giutrdiung  as 

crcditm»— 12  ^- 13  Vict.  c.  103,  «.  16— Pmc<;ce. 
A  pauj)er  lunatic  died  intestate  in  the  possession  of 
a  sum  of  4401.,  leaving  a  luneUie  sister,  his  sole 
next  ofkin. 
The  eouH  (having  previously  refused  a  similar  ap- 
plication), now,  on  the  authority  _  of  the  12  S)- 13 
Viet.  c.  103,  ».  16,  granted  administration,  far  tlie 
use  and  benefit  of  the  lunatic  sister  during  her 
htnaey,  to  the  board  of  g-uardians  of  the  union  to 
which  the  deceased  was  chargeable,  as  creditors  of 
the  deceased. 
T.  v.  Sharlasd  died  March  18, 1870,  intestate,  a 
■widower  withont  child  or  parent  surviving,  leaving 
a  sister,  Elizabeth  Harris  Sharlaad,  his  sole  next 
of  kin,  and  only  person  entitled  in  distribution. 
He  died  in  the  Devon  Lunatic  Asylum,  of  which 
he  had  been  an  imnate  since  1815  at  the  charKe  of 
the  Totness  union.    At  the  time  of  his  death  he 
had  become  entitled  to  a  sum  of  440{.  in  the  3  per 
cent.  Consols,  and  on  Jan.  24  Inderwiek  moved 
for  a  grant  of  administration  to  Thomas  White 
Windeatt.  the  nominee  of  the  Totness  board  of 

fuardians,  as  creditors  of  the  deceased  for 
791.  12«.  3(2.,  the  expense  of  his  maintenance 
since  1862.  He  called  attention  to  the  16  &  17 
Yict.  c.  97,  s.  104,  and  read  an  affidavit  to  the  effect 
that  the  intestate's  sister,  the  sole  next  of  kin,  who 
was  also  a  pauper  lunatic,  had  been  served  with 
a  citation  in  the  presence  of  the  master  and 
matron  of  the  workhouse  in  which  she  was  con> 
fined.  The  court,  however,  was  of  opinion  that 
the  guardians  had  not  made  themselves  out  to  be 
creditors  in  the  ordinary  sense,  and  also  that 
the  next  of  kin  of  the  lunatic  sister  ought  to 
be  cited.  It  therefore  declined  to  grant  the 
motion. 

Inderwich  now  renewed 'the  motion,  and  referred 
to  the  16th  section  of  the  12  &  13  Vict.  c.  103, 
which  is  in  these  words : — "  And  in  the  event  of 
the  death  of  any  pauper  having  in  his  possession 
or  belonging  to  hun  any  money  or  property,  the 
guardians  of  the  union  or  parish  wherein  such 
pauper  shall  die  shall  reimburse  themselves  the 
expenses  incurred  by  them  in  and  about  the  burial 
of  such  pauper,  and  in  and  about  the  maintenance 
of  such  pauper  at  any  time  during  the  twelve 
months  previous  to  the  decease."  He  also  read 
affidavits  stating  that  the  next  of  kin  of  the  lunatic 
Bister  had  been  cited  by  advertisement  in  the 
Times,  in  the  Western  Daily  Mercury,  and  in  the 
Kit^slri(he  Gazette,  without  any  result ;  also  that 
notice  had  been  given  to  the  Queen's  Proctor,  and 
that  he  had  declined  to  interfere  on  the  part  of  the 
Crown. 

The  Court  thereupon  made  the  grant  to  Thomas 
White  Windeatt,  the  nominee  for  the  purpose,  of 
the  Totness  Board  of  Guardians  as  cremtors  of  the 
deceased,  for  the  use  and  benefit  of  the  lunatic 
sister,  during  her  lunacy,  and  until  she  shall  be  of 
sound  mind  and  understanding. 

Attorneys :  Vizard,  Crmeder.  and  Co. 


A'or.  4  and  14. 
(Before  Lord  Peszasce.) 
Griffiths  v.  Griffiths. 
Testamentary  suit — Attestation — Signature  as 
witness  or  executor. 
A  will  was  attested  by  three  witnesses,  of  whom  two 
only  signed  in  the  testator's  presence.    Opposite 
tJie  name  of  the  first  was  written  the  word  executor, 
o}yposite  tlm  last,  witness.    Tlie  couH  held  that  ttte 
first  witness  mlglU  liave  signed  »«>/  only  as  approning 
his  appointment  as  executor,  but  dUo  as  attesting 
the  teslaior's  signature,  and  granted probcUe  of  tiie 
wiU. 
Sarah  Ahh   Griffiths,  widow,  propounded  the 
win  of  Isaac  Griffiths  deceased,  ner  husband,  in 
the  following  form : 

This  is  to  certify  that  I,  laaao  Gtiffitiu,  pork  bntohar, 
Fivewaja,  Wa^ey  Heatk,  do  leave  all  my  propoitT  ana 
moneys  belonffiog  to  me,  leaao  Griffiths,  to  my  beloved 
wife,  Suah  Ann  Oriffithe,  and  at  her  death  to  my 
daoghter  Jane  OiiAths. 

(Siened)        X. 

William  Teokans,         '*' j  Executors. 
Stxphxk  Fabhs,  Witness. 

It  was  opposed  by  the  next  of  kin  of  the  deceased, 
who  pleaded  undue  execution. 

The  will  was  written  by  Homer,  who  had  no 
experience  of  will  making,  and  the  testator  affixed 
his  mark  in  the  presence  of  Homer  and  Farmer, 
who  signed  afterwards  in  his  presence,  and  in  each 
others^  presence.  The  will  was  then  taken  to 
Toman's  house,  where  he  signed  it.  The  only 
question,  therefore,  was  whether  Homer  signed  as 
executor  or  as  attesting  witness.  The  case  was 
tried  befbre  Lord  Penzance,  without  a  jury.  The 
persons  present  at  the  time  were  called,  and  the 
material  points  of  the  evidence  will  be  found  set 
out  in  the  judgment  of  the  court. 

Huddtestone,  Q.C.,  Dr.  Tristram,  and  L.  Warren 
for  the  widow. 

BallatUine,  Serjt.  and  Inderwiek  for  the  next  of 
kin. 

Lord  Pbkzance. — No  cases  have  been  cited  at 
the  bar,  bat  there  are  several  bearing  on  the  point> 
and  I  must  look  through  them  before  giving  judg- 
ment. 

Cur.  adv.  vult. 

Nov.  14. — Lord  Penzakce. — ^The  court  took  time 
to  consider  whether,  under  the  circumstances,  the 
will  in  this  case  was  duly  executed.  It  was  signed 
by  the  testator  in  the  presence  of  two  witnesses, 
both  of  whom  signed  their  names,  and  opposite 
the  name  of  the  one  was  written  the  word 
"  executor,"  and  opposite  the  other  the  word  "  wit- 
ness." Subsequently,  after  the  name  of  the  man 
who  had  signed  as  an  executor,  the  name  of 
another  executor  was  written,  who  was  not  pre- 
sent at  the  time  of  execution.  There  was  no 
attestation  clause  beyond  what  I  have  mentioned. 
It  was  contended  on  one  side  that  because  the  will 
was  signed  by  the  testator  in  the  presence  of  two 
persons,  who  afterwards  signed  their  names  in  his 
presence,  that  therefore  the  will  was  duly  executed. 
On  the  other  side  it  was  contended  that  as  one 
person  signed  as  an  cxacntor,  and  not  as  a  witness, 
a  proper  execution  of  the  will  did  not  take  place. 
It  resolves  itself  very  much  into  a  matter  oi  fact. 
I  looked  into  the  cases  to  see  whether  I  could  find  in 
anyof  them  anyreferenceto the  proposition,  whether 
it  IS  necessary  that  a  person  should  sign  as  »  wit- 
ness. It  seems  to  me  that  when  the  statute  say's  a 
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Chakter  v.  Charter. 


[Prob. 


man  "  shall  attest  and  subscribe  the  will,"  itnieans 
that  he  sBall  put  his  name  there  by  way  of  at*®8|'" 
ing  the  fact  that  he  has  seen  the  testator  sign  his 
name.  I  do  not  find  anj  cases  which  directly  bear 
on  the  point.  In  Wilhama  on  Executors,  p.  92, 
sixth  edit.,  the  learned  judge  says,  "And  it  has 
been  held  accordingly  in  several  cases  in  the  Eccle- 
siastical Court,  that  it  matters  not  under  that 
statute  (the  Wills  Act)  in  what  part  of  the  will 
the  attesting  witnesses  sign  their  names,  provided 
it  appears  that  the  signatures  were  meant  to 
attest  the  recj^nisite  signature  of  the  testator."  The 
cases  cited  in  the  note  to  that  passage  do  not 
refer  to  the  question  whether  a  person  must  sign 
as  a  witness.  In  the  case  of  In  the  Chads  of 
Sliarman  (38  L.  J.  34,  P.  <fc  M.;  22  L.  T.  Bep. 
N.  S.  683),  after  the  testator  had  signed  in  the 
presence  of  two  witnesses,  and  they  had  signed, 
the  will  was  afterwards  si^ed  by  a  third 
person  who  was  a  legatee.  The  question  was, 
whether  this  legatee,  by  signing  the  will,  had 
not  forfeited  her  legacy,  ana  the  court  came  to 
the  conclusion  that  as  the  execution  was  complete 
before  this  person  signed,  she  did  not  forfeit  her 
legacy.  In  this  case  the  question  is  this,  Did  this 
man  sign  as  a  witness r  Parmer  says,  "The 
testator  asked  his  wife  to  lift  him  up,  and  then 

fave  the  will  to  Homer  and  told  him  to  sign,  and 
e  did."  That  would  be  •prima  facie  evidence  that 
Homer  signed  as  a  witness.  In  cross-examination 
he  Said,  "The  testator  told  him  he  should 
want  him  to  be  executor."  It  may  be  that  he 
both  signed  his  name  in  approbation  of  that, 
and  also  as  a  witness.  Tne  other  witness 
Homer  says,  "  I  didn't  write  the  word  executor 
until  after  the  testator  had  put  his  mark ;  he  told 
me  to  sign  as  executor.  I  did  sign,  so  did  Farmer. 
I  understood  I  was  appointed  executor.  He  asked 
■me  to  sign.  I  did  so  as  executor."  In  re-examin- 
ation he  earn, "  the  testator  did  not  say  sign  as 
executor.  I  do  not  recollect  that  he  used  the 
word  executor  before  he  signed."  Upon  this 
testimony  I  come  to  the  conclusion  that  Homer 
did  not  sign  exclusively  as  executor,  but  by  his 
signature  he  meant  to  say  that  he  had  seen  the 
testator  sign  his  name,  and  also  to  affirm  his  own 
appointment  as  executor. 

Solicitors  for  plaintiff,  Mackceon,  CromweU  and 
Co. 


Nov.  8,  9,  amd  21. 

(Before  Lobjd  Penzance.) 

Charter  v.  Charter. 

Testamentary   suit — AnibiguHy  in  deterlptton  of 
executor — Fa/rdl  eoidenee  admitted. 

A  testator,  whose  totK  woe  written  for  him  by  the 
vicar  of  the  parish,  nominated  "  my  son  Forster 
Charter  "  as  nie  executor.  He  had  only  two  sons, 
"  WHUam  Forster  Charter "  and  "  Charles 
Charter."  The  Court,  confirming  a  previous 
deciHon, 

Held,  that  the  testator  had  not  described  either  of  his 
sons  with  reasonable  accuracy,  and  admitted  parol 
evidence  to  show  which  he  meant. 

FoRstER  Charter,  late  of  Woodbum-hill,  in  the 

county  of  Norftnniberland,  died,  8th  Aug.  1807, 

leaving  a  will  duly  executed,  dated  23rd  June  18S9, 

in  the  following  termB : 
"  The  last  w3l  and  testament  of  Forster  Charter, 


of  Woodbum-hill,  in  the  parish  of  Cersinside  and 
county  of  Northumberland.  I  hereby  nominate  and 
appoint  my  son  Forster  Charter  as  the  executor  of 
this  my  last  will  and  testament,  and  to  him  I  give, 
devise,  and  bequeath  all  my  messuage  lands,  tene- 
ments, and  hereditaments  whatsoever  for  his  use 
and  benefit,  and  for  the  use  and  benefit  of  the 
person  hereinafter  to  be  named.    My  will  is  that 
my  executor,  Forster  Charter,  shall  annually  pay 
to  Elizabeth,  my  wife,  the  sum  6f  101.  sterling,  and 
at  the  same  time  allow  my  said  wife  her  ordinary 
maintenance  so  long  as  they  reside  together  in  tho 
same  house ;  but  should  they  think  proper  to  live 
separately,  then  my  will  is  that  besides  paying  my 
wife  the    above-named  annuity  of  101.,  the  said 
Forster  Charter  shall  allow  my  said  wife,  rent  free, 
the  use  of  the  cottage  of  Woodbum-hill,  now  occu- 
pied by  Daniel  Wood,  and  shall  also  supply  her  gratis 
with  a  reasonable  quantity  of  bread,  com,  potatoes, 
coals,  butter,  cheese,  and  garden  produce.     Also 
my  will  is  that  should  any  difference  of  opinion 
anse  between  my  said  executor  and  my  said  wife 
with  regard  to  the  quality  or  quantity  of  the  above 
bread,  com,  potatoes,  &c.,  the  matter  shall  be  laid 
before  Walter  Davison,  shoemaker,  and  his  decision 
shall  be  final.    Moreover,  my  will  is  that  if  my 
daughter,  Barbara  Forster,  should  at  any  time  be 
sick  or  in  want,  my  said  executor  shall  afford  her 
such  pecuniary  and  other  aid  as  she  may  require 
and  his  own  circumstances  may  permit,  the  kind 
and  amount  of  aid  to  be  determined  upon  by  the 
above-named  Walter  Davison.    In  witness  whereof, 
&c."  The  will  was  written  by  the  vicar  of  the  parish 
since  deceased,  and  at  the  time  of  its  execution  the 
testator  had   two   sons,  namely,   the   defendant, 
William  Forster  Charter,  his  eldest  son  and  heir- 
at-law,  and  the  plaintiff,  Charles  Charter.    He  had 
had  a  son  named  Forster  Charter,  but  he  had  died 
neariy  twenty  years  ago.    There  was  a  daughter 
alive,  but  her  name  was  Barbara  Charter.  Wuliam 
Forster  Charter  left  home  at  an  early  age,  and  went 
to  live  at  Cleator  Moor,  in  the  county  of  Cumber- 
land.   He  thence  went  to  Australia  for  a  short 
time,  but  returned  in  1866  to  Cleator  Moor,  where 
he  was  settled  as  a  butcher  at  the  time  of  the  exe- 
cution of  the  will.    Charles  Chiwter  had  lived  with 
his  father  from  his  boyhood,  and  had  managed  the 
farm,  but  without  receiving  reg^ular  wages.    The 
defendant  William  Forster  Charter  proved  the  will 
of  the  testator  in  common  form  after  his  death,  but 
in   August   1870,  a  citation  was  issued   on  the 
appUcation  of   the  plaintiff,  his  brother,  Charles 
Charter,  calling  on  tlie  defendant  to  bring  in  the 
probate,  and  show  cause  why  it  should  not  be 
revoked. 

On  21st  April  (ante  p.  38)  the  question  was 
argued  on  an  act  on  petition,  whether  parol 
evidence  was  admissible  to  show  which  ot  the 
two  sons,  WiUiam  Forster  or  Charles,  the  tes- 
tator meant  by  this  description,  "Forster  Charter." 
The  court  held  tiiat  it  was,  and  ordea«d  pro- 
bate to  be  revoked ;  but  it  subsequently  turned 
out  that  at  the  time  of  the  decision  the  witnesses 
had  not  been  cross-examined  by  the  defendant. 
The  court,  therefore,  granted  a  rehearing.  The 
Ihcta  now  brought  out  will  be  found  in  sufficient 
fhUaess  in  the  judgmoit. 

Manisty,  Q.C.  (Dr.  Spinks,  Q.  C.  and  Bayford 
irith  him)  for  William  Forster  Charter.  Before  the 
court  can  go  into  extrinsic  evidence,  it  must  be 
satisfied  that  there  is  an  ambiguity  not  citable  of 
being    solved   otherwise.       Here    there    is    no 
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ambiguity.  An  improper  deacription  is  not  an 
ambiguity  The  description  of  "  William  Forster 
Charter"  as  "Forster  Charter"  is  an  adequate 
description,  and  sufficient  to  identify  who  is 
meant.  If  there  is  anything  in  the  description 
which  applies  to  one  more  than  the  other,  tliat  is  a 
sufficient  description,  and  makes  it  unnecessary 
and  improper  to  go  into  parol  evidence.  Ho  relied 
on 

JTtn;'*  College  Hotjntal  r.  Fielden,  18  Bear.  33 ; 

Miker  T.  Trovers,  8  Bin?.  244 ; 

'V^gtam  on  Wills,  proposition  2  ; 

1  Jarm.  on  Wills,  407  to  416,  and  the  oases  there 
referred  to. 
Dr.  Tritlram  and  Pritehard,  for  Charles  Charter, 
were  not  called  on. 

Cur.  adv.  nit. 
Nov.  21. — Lord  Fbnzanck. — A  misapprehension 
occurred  in  this  case,  which  led  to  its  being 
reheard  after  an  opportunity  had  been  given, 
of  cross-examining  witnesses  who  had  made 
affidavits.  In  the  result  the .  case  remains 
much  the  same  as  before.  If  the  evidence  is  admis* 
sible,  it  is  difficult  to  come  to  any  other  conclusion 
than  that  the  testator  intended  to  make  his  yonnger 
son  Charles  his  executor  and  legatee.  The  two  at- 
testing witnesses  speak  to  unequivocal  declarations 
by  the  testator  to  that  effect  at  the  time  the  will 
was  made.  The  widow  deposes  that  this  was  the 
testator's  continually  expressed  intention  all  along, 
and  that  he  said  he  had  done  it  over  and  over 
again  after  the  will  was  made,  and  up  to  the  time 
of  his  death.  John  Thompson  and  William  Arden, 
neighbouring  farmers,  William  Oreen,  and  Edward 
Coulson,  Jane  Best,  and  Eleanor  Dobson,  all  speak 
to  the  testator's  reiterated  statements  that  he  had 
left  all  to  his  son  Charles,  who  resided  with  him. 
Jane  Rutherford  and  Robert  Ward,  who  were 
acquaintances  of  the  testator,  speak  to  the  same 
effect,  and  the  latter,  who  was  present  when  the 
will  was  read  after  the  funeral,  at  once  called 
out  that  it  was  a  mistake.  Then  there  is 
the  provision  in  the  will  that  his  executor  should 
allow  his  widow  her  ordinarv  maintenance  as 
long  as  they  continue  to  reside  together.  The 
fact  being  that  the  yonnger  son  Charles  was 
then,  and  up  to  the  testator's  death,  residing  with 
his  mother,  whilst  his  elder  brother  was  resident 
at  a  place  a  hundred  miles  off  and  engaged  in  a 
business  there;  and,  lastly,  there  is  the  fact 
distinctly  sworn,  and  not  contradicted,  that  the 
defendant  was  never  known  by  the  name 
"Forster,"  but  only  "William"  or  "Willie." 
Against  these  facts  the  defendant  has  little  to  set 
in  the  way  of  evidence,  the  principal,  if  not  the 
only  statement  being  that  about  the  time  the  will 
was  made  the  yonnger  son  Charles  had  a  quarrel 
with  his  father,  and  left  home  for  a  time.  This  is 
indeed  deposed  to  by  the  defendant  and  one  of  his 
sisters.  But  it  is  positively  contradicted  by  the 
plaintiff  and  his  mother,  who  both  swear  that  the  dis- 
agreement was  with  his  mother  and  not  with  his 
father.  The  time  of  his  leaving  home  is  also  in  dis- 

Eute.  The  defendant's  version  of  this  affair  can 
ardly  be  true  if  the  attesting  witnesses  have  given 
a  faitnftal  account  of  the  testator's  declarations.  If 
the  evidence,  then,  is  admissible  of  the  testator's  in- 
tentions, I  come  without  difficulty  to  the  conclusion 
that  the  plaintiff  was'the  "  son  "  intended.  But  is 
the  evidence  admissible  P  I  am  not  sony  that  the 
case  has  been  re-argued,  for  it  has  brought  out 
more  prominently  than  ever  the  real  basis  of  the 
defenoant's  contention, .  and    has,    I    venture   to 


think,  narrowed  that  contention  to  a  very  distinct 
and  definite  point,  which  is  this — that  as  "  Forster" 
is  one  of  two  names  by  which  the  defendant  was 
christened,  there  is  no  ambiguity  in  the  will  to  be 
removed.  The  defendant,  in  short,  says  this: 
"  'Forster'  is,  at  least,  one  of  my  names,  and  in  no 
way  belongs  to  my  brother ;  So  that  the  deacrip- 
tion, if  not  quite  accurate,  is  at  least  more  like  my 
name  than  his.  Therefore!  there  is  no  ambiguity 
as  to  which  of  us  was  meant."  But  is  this  propo- 
sition correct  ?  If  a  man  be  christened  by  several 
names,  they  constitute  in  law  but  one  christian 
name ;  and  any  one  of  them,  the  rest  being  omitted, 
is  not  the  full  legal  name  of  the  individual.  I  am 
far  from  saying  that  a  bequest  to  a  man  by  hb 
first  christian  name,  or  by  any  one  of  them  by 
which  he  is  familiarly  known  or  even  commonly 
called  by  the  testator,  would  not  be  a  valid 
bequest.  Undoubtedly' it  would.  But  this  is  a  case 
in  which  the  name  usckI  is  neither  the  legal  christian 
name  nor  the  first  name,  nor  a  name  by  which  the 
man  was  ever  called  or  known  by  anybody.  The 
executor  is  described  as  "  my  son  Forster  Charter." 
The  first  part  of  this  description  lies  in  the  words 
"  my  son.  The  facts  proved  show  that  the  tes- 
tator had  two  sons,  and  two  only.  That  narrows 
the  indication,  then,  to  two  persons.  The  question 
is — Does  the  name  Forster  properly,  or  with 
reasonable  certainty,  describe  either  of  tjiem?  If 
not,  there  is  an  ambiguity  between  the  two  sons ; 
for  the  executor  is  to  be  a  son,  and  his  name  is 
not  given  with  reasonable  certainty.  It  is  difficulty 
if  not  im|x>ssible,  to  imagine  that  the  testator, 
whose  intentions  we  are  seeking,  purposely 
described  the  defendant,  whom  he  had  never  called 
by  any  other  name  than  "  William  "  or  "  Willie," 
as  simply  "Forster."  There  has,  then,  been  a 
mistake.  And  this  is,  to  my  mind,  a  not  unim- 
portant matter;  for  it  makes  the  case  evea 
stronger  for  the  admission  of  evidence  than  others 
in  which  the  court  has  to  deal  with  a  merely 
defective  description.  That  is  a  description  in 
which  the  testator  wrote  what  he  meant  to 
write,  and  all  that  he  meant  to  write,  but  had 
failed  in  accurately  describing  the  object  he 
had  in  his  mind.  The  testator  had  not  buled 
in  his  description  for  want  of  knowli^ge  or 
memory.  The  error  was,  therefore,  what  Sir 
William  Grant,  in  the  case  of  Careless  v.  Careless 
(1st  Meriv.  384),  called  "  a  slip  of  the  pen."  It  may 
be  that  the  writer  of  the  will  in  tnis  case  care- 
lessly omitted  the  first  Christian  name  "  William," 
though  the  testator  mentioned  the  full  name  to  turn. 
That  would  be  one  way  of  accounting  for  the 
mistake.  Another  way,  and  as  probable  an  one,  as 
it  seems  to  me,  would  be  to  surmise  that  the  writer 
had  got  the  name  of  the  testator,  "  Forster 
Charter,"  in  his  head,  and,  having  written  it  three 
lines  higher,  had  inadvertently  repeated  it  in 
describing  the  executor.  But  is  theconrt  at  liberty 
to  decide  this  case  upon  these  speculations  P  And 
if  there  has  been  a  mistake,  whether  of  omission  or 
otherwise,  in  consequence  of  which  neither  of  the  two 
sons  is  distinctly  or  accurately  described,  is  not  an 
ambiguity  created  P  And  is  any  other  course  open 
to  the  court— for  the  rest  of  the  will  and  the 
aurronndine  circumstances  do  not  solve  the 
diffictdty-^than  to  admit  fresh  evidence  of  the 
testator  s  intention  P  At  this  stage  of  the  inquiry 
it  was  that  the  plaintiff's  counsel  assarted  the 
proposition  to  which  I  have  before  alluded,  and 
which,  if  it  were  supported  by  authori^.wovlcl 
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I  think,  carry  him  throngh-^namely,  thnt  if  the 
description  was  imperfect,  the  coart  was  bonnd  to 
apply  It  to  that  dne  of  the  two  sons  whose  true  name 
it  most   nearly  resembled.      Is    this  contentioti 
reasonable,  and   is  it  supported    by   anthorilTP 
Once  concede  that  there  has  been  a  mistalce,  and  it 
seems  to  me  to  be  unreasonable  to  exclnde  evidence 
which  may  be  so  cogent  as  to  set  all  doubt  at  rest, 
and  proceed  to  apply  the  blundering 'description  to 
one  sou  rather  than  the  other,  because  the  blunder 
baa  ti&en  a  form  which  more  nearly  corresponds 
with  the  true  name  of  that  one  ratner  than  with 
the  name  of  the  other.    But  whatever  the  reason 
of  the  matter  may  be,  the  court  must,  I  think,  be 
bound   by    the   authorities.     And    how  do  they 
stand  P      I    do    not  propose  to  go  through  any 
oomber  of  them.    They    are    well   collected    in 
Jarm.  on  Wills,  vol.  1,  p.  40.5.  I  find  no  case  in  which 
the  proposition  contended  for  is  laid  down  or  applied. 
On  the  other  hand,  I  find  the  general  principle  laid 
down  in  a  oonti  ary  direction  by  a  most  carefal  and 
ablejndge — the  LordChief  Justice  Tindal.  InMiller 
v.  2Va»«-»  (8  Bing.  248),  the  Lord  Chief  Justice 
says  :  "  The  other  class  of  cases  is  that  in  which 
the  description  of  the  person  who  is  intended  to 
take    is    true    in    part,    but   not    true  in  every 
particular — as   where    an  estate  is  devised  to  a 
person  whose  christian  or  surname  is  mistaken,  or 
where  description  is  imperfect  or  inaccurate,   in 
which,  in  the  latter  class  of  cases  parol  evidence  is 
admissible    to     show     who    was    intended    to 
take  —  provided    there    is  sufficient   indication 
of  intention  on    the    face    of   the    will    to    jus- 
tify    the      application     of    the    evidence.       To 
this    general  statement  of  the  rule,  I  will  add 
one  or  two  cases.    In  Stiil  v.  HoHe  (6  Madd.  192) 
tbe  beqnest  was  "  to  Sophia   Still,   daughter  of 
Peter  Still."    Peter  had  two  daughters,  "  Selina  " 
and  "  Mary  Anne."    There  was  obviously  a  mis- 
take.     It   was    equally  obvious  that  the    name 
"  Selina  "  more  nearly  resembled  "  Sophia  "  than 
"  Mary  Anne  "  did.    Indeed  it  was  hardly  possible 
to  conceive  that  if  the  testator  knew  anything  of 
the  real  names  of  Peter  Still's  daughters,  he  could 
have  blundered  in  calling  "Mary  A^me"  "  Sophia;" 
whUe  it  was  easy  to  conceive  taat  he  might  have 
written  "  Sophia"  for  "  Selina."     But  the  coart 
admitted  parol  evidence,  including   that  of    the 
»ttom^  who  made  the  will.  In   Thomas  v.  Thonuis 
(6  T.  Bep.  671)  the  devise  was  "to  my  grand- 
daughter MaiT  Thomas,  of  L.,  in  the  parish  of 
Merthyr."    There  was  no  person  who  answered 
the  description  entirely.  There  was  a  g^reat  grand- 
daughter named  "  Mary  Thomas,"  but  she  did  not 
live  at  the  place  named.     There  was  also  a  grand- 
daughter who  did  live  at  the  place  named,  but  her 
name  was    "Elinor  Evans."     Evidence  was  ad- 
mitted to  prove  that  Elinor  Evans  was  the  person 
intended.    It  faUed  to  satisfy  the  jury ;   but  the 
court  held  that  it  had  been  properly  admitted.    In 
this  case  it  was  strongly  contended  that  the  name 
of  the  devisee  being  correctly  given,  although  the 
entire  description  was  not  accurate,  precluded  all 
inquiry  by  evidence  as  to  whether  another  person 
whose  name  in  no  way  resembled  that  given  in  the 
bill  was  the  person  intended.    But  the  court  held 
otherwise.  Morgan  v.  Morgan  (1  Or'.  &  Mee.  275) 
and  Doe  and  AUen  v.  AUen  (12  Ad.  &  Ell.  451) 
are  both  cases  in  which  there  were  two  people 
each  answering  the  description;  but  other  provi- 
visions  in  the  will  strongly  pointing  to  one  of^them 
in  preCsrance  to  the  other  as  the  olqect  probably 
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intended ;  but  the  court  in  neither  case  decided  on 
this  probability.  On  the  contrary,  they  resorted 
to  parol  evidence.  There  is,  therefore,  I  conceive, 
good  warrant  for  admitting  the  whole  of  the  parol 
evidence,  including  the  testator's  declarations ;  but 
if  these  were  even  excluded,  there  would,  I  think, 
be  sufficient  to  guide  the  court  to  the  conclusion 
that  the  name  "  Forster"  was  a  mistake,  and  that 
the  younger  son  was  intended.  On  the  whole 
the  court  pronounces  in  his  favour,  and  orders  the 
probate  to  be  revoked. 

Attorneys  for  plaintiff,  Fhtx  and  Leadbitier. 

Attorneys  for  defendant,  Helder  and  Kirkbank. 


ffipitg  CourtjJ. 


COUST  OF  APPEAL  IS   CKAHCEST. 

Baportad  by  Tboku  BBOOUBtxx.  E.  SnwAn  Bocbx,  tmi 
H.  PXAT.  Eaqn.,  BaRi<t«f»«t-Law. 

Friday,  Jtdy  14. 

(Before  the  Lobd  Chancbuab  (Hatherley). 

Pbvbebtom  v.  Babkbs. 

Partition — Sale — Discretion  of  court  to  re/use    a 

tale— Partition  Act  1868,  ».  4. 
Suit  under  the  Partition  Act  1868.  Th«  plaintiff 
and  the  principal  d^endanta  were  entitled  in 
moietie*  to  a  very  large  estate  in  ths  neighbour' 
hood  of  London,  including  a  deer  park  and  a 
large  mansion  house.  The  plaintiff  desired  a  sale 
of  the  entire  property,  and  produced  evidence  to 
show  that  it  would  sal  better  in  thai  form  titan  if 
divided.  The  defendants  objected  to  a  sale,  and 
preferred  partition.  In  the  court  below,  MdUns, 
V.O.  h«ld  that  a  large  estate  like  the  one  in  qties- 
tion  was  not  within  the  pwview  of  the  Act,  and 
that  the  court  might  take  into  consideration  the 
wishes  of  the  parties,  and  made  a  decree  for  par- 
tition: 
Held  {overruling  the  decision  of  Malins,  V.C),  that 
under  sect.  4  of  the  Partition  Act  1868,  toWe  the 
parties  interested  to  the  extent  of  one  moiety  asked 
for  a  sale,  the  court  was  imperatively  bound  to 
give  e^ee<  to  such  request,  unless  the  objecting 
parties  would  purchase,  under  sect.  6,  the  shares 
of  the  parties  asking  a  sale,  or  the  court  saw  some 
good  reason  why  a  sale  should  not  take  place. 
The  Partition  Act  1868  applies  to  large  as  weU  as  to 

small  properties. 
This  was  an  appeal  by  the  plaintiffs  fi-om  a 
decision  of  Malins,  VTC.  The  suit  was  for 
^rtition  of  an  estate,  called  the  Tring  Park 
Estate,  consisting  of  a  mansion  house,  a  deer  park, 
and  other  extensive  property  in  a  ring  fence, 
together  with  manorial  rignts  over  a  much  larger 
quantity  of  land.  The  plaintiffs,  who  were  devisees 
in  trust  under  the  will  of  William  Kay,  dated  the 
14th  Aug.  1834,  of  one  equal  undivided  moiety, 
asked  for  a  sale  instead  of  a  partition,  under  sect.  4 
of  the  Partition  Act  1868  (31  &  32  Vict.  c.  40). 
None  of  the  parties  interested  had  ever  resided  on 
the  property.  Evidence  was  produced  to  show 
that  a  muoh  larger  sum  could  be  obtained  by  the 
sale  of  the  property  in  its  entirety  than  if  divided 
for  partition,  and  there  was  no  evidence  to  the  con- 
trary. The  defendants,  by  their  answer,  objected 
to  the  estate  being  sold  in  order  that  the  plaintiffs 
might  obtain  a  Auicy  price,  and  denied  that  the 
sale  would  be  more  l]«nefic;al  to  the  parties  th^n  » 
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partition.  The  Vice-Chancellor  held  that  a  large 
estate  like  (be  one  in  question  was  not  within  the 
purview  of  the  Act,  and  that  the  court  mi^ht  take 
into  consideration  the  wishes  of  the  parties,  and 
made  a  decree  for  partition. 

Olasse,  Q.  C.  and  /.  Kaye,  for  the  appellants, 
submitted  &at  the  harden  was  npon  the  defendants 
to  show  "good  reason"  against  decreeing  a  sale, 
and  that  the  court  could  only  take  into  account 
'Considerations  of  value.  They  cited  Lys  v.  Lyt 
<19  L.  T.  Rep.  N.  S.  409  ;  L.  Rep.  4  Eq.  126.) 

Pearson,  Q.  C.  and  RowcUffe,  for  parties  bene- 
ficially interested  in  the  plwitiffs'  moiety,  took 
the  same  view. 

Cotton,  Q,  C.  and  Speed,  for  the  defendants,  con- 
tended that  if  the  court  saw  that  two  good  estates 
could  be  made  out  of  the  property,  that  was  a 
"  good  reason"  for  decreeing  partition,  and  the 
wishes  of  one  of  the  parties  might  be  taken  into 
account.  Under  the  4th  section  of  the  Partition 
Act  the  court  had  a  discretion,  and  this  discretion 
was  not  to  be  exercised  by  forcing  the  owners  of 
one  moiety  to  take  money  instead  of  land.  In  this 
case  there  was  no  difficulty  in  the  way  of  partition. 
They  referred  to 

CattUy  T.  Arnold,  4  K.  &  J.  595  ; 
Hanbur^  v.  Hiutey,  14  Bmt.  152. 

The  Loiu)  Chancblloe  (Hatherley). — It  appears 

to  me  that  in  this  case  the  Yice-Chanoellor  has 

adopted  a  construction  of  the  Partition  Act,  which 

entirely  destroys  the  effect  of  the  4th  section.    The 

scheme  and  intention  of  the  Act  are  plainly  to  be 

«een  from  the  3rd,  4th,  5th  and  6th  sections.  There 

are  no  recitals  and  no  preamble,  and  therefore  we 

are  left  to  infer  from  the  sections  themselves  what 

were  the  different  evils  which  were  struck  at.    In 

the  first  place  it  is  very  inconvenient  to  have  a 

property  held  in  undivided  shares ;  for  that  evil 

the  court  has  a  remedy  in  the  shape  of  partition. 

Then  it  has  been  found  that  upon  partition  the 

ordinary  remedies  of  the  court  are  not  sufficient 

-to  prevent,  in  some  cases,  injustice  being  done  and 

great  inconvenience  being  sustained.    Therefore 

'  this  Act  was  passed  to  assist  the  court  in  making 

a  just  and  proper  arrangement  as  between  parties 

interested.     Now,  what  are  inconveniences  con- 

.  nected  with  partition  suits  P    K  tenants  in  common 

■'Cannot  ag^ree  eoiong  themselves  as  to  partition  or 

'  sale,  any  one  of  them  may  apply  to  the  court  for  a 

partition.    The  vetj  circumstance  of  being  obliged 

.  -to  submit  to  a  partition  is  a  great  hardship  in  some 

cases,  but  it  is  a  thing  which  must  be  submitted 

.  to.    Then,  no  doubt — uid  it  was  the  foundation  of 

the  judgment  of  the  Vice-Chancellor — there  may 

•  be  extreme  hardship  in  compelling  a  man  who  has 

a  share  in  land  to  take  money  instead  of  it.    Bat, 

on  the  other  hand,  a  partition  may  expose  him  to 

■  very  serious  inconvenience.    He  does  not  know 

<  what  the  reaolt  of  the  partition  may  be ;  whether 

f>  ^e  lota  areof  equal  value  is  a  matter  of  valuation 

— ^that  is,  in  fitct,  of  opinion ;  and  supposing  ibem 

to  be  of  equal  value,  it  may  be  that  he  gets  iixe 

very  lot  i^luch  he  least  wishes  to  have ;  and  a  part 

owner  Biay  very  well  say,  "  I  would  rather  have 

^-  tbe  estate  tnmad  into  money,  and  get  my  share  of 

.  its  real  and  proper  -value,  tlum  take  the  chance  of 

having  the  estate  allotted  at  the   discretion   of 

somebody  whom  I  may  not  like  to  be  my  judge,  or 

.  under  the  direotion  of  the  court,  and  of  having 

>  allotted  to  me  a  lot  which  I  think  of  less  value  than 

the  others,  or  which,  for  other  leasoos,  I  do  not 

wiah  to  have."     He  ther^ore   may  wish  for  a 


sale.  One  man  may  prefer  a  partition,  because  he 
wishes  to  be  a  landed  proprietor;  another,  who 
is  not  BO  anxious  to  possess  land,  may  prefer 
a  sale  of  the  entirety,  as  giving  a  certainty  of  a 
fair  and  equal  division.  The  Legislature  saw  that 
all  these  questions  might  arise,  and  it  has  provided 
for  them  by  the  3rd,  4th,  5th,  and  6th  sections  of 
the  Act.  In  the  3rd  section  it  deals  with  the  oase 
which  frequently  happens  where  there  ia  extreme 
inconvenience  in  partition.  Wo  are  all  <«j"i>'<M' 
with  the  absurdities  to  which  the  partition  of  a 
single  house  has  sometimes  given  rise,  aad  there 
are  many  cases  where  a  partition  would  be  incon- 
venient in  the  extreme.  The  Legislature  has  in 
the  3rd  section  provided  a  compute  remedy  for 
this  by  empowering  the  court,  in  a  case  where 
there  would  l>e  grievance  and  hardship  in  a  parti- 
tion, to  sell,  on  the  application  of  any  p!ui;y,  not- 
withstanding dissent  or  disability  on  tne  part  of 
any  or  all,  it  might  be,  of  the  other  parties.  The 
4th  section  seems  to  me  to  be  periectly  distinct 
from  the  3rd,  for  whereas  the  3rd  section  in 
terms  applies  only  where  the  court  is  satisfied  that 
a  partition  is  inconvenient  and  not  benefioial  for 
the  parties,  there  is  no  such  condition  inserted  in 
the  4th  section ;  and  whereas  under  the  3rd  sec- 
tion a  discretionary  power  was  given  to  the  court 
to  order  a  sale,  if  it  thought  a  sale  more  b^ioScial 
than  a  partition,  the  4th  section  makes  it  impera- 
tive on  the  court,  in  a  certain  state  of  circumstuioes, 
to  order  a  sale,  unless  it  sees  good  reason  to  the  con- 
trary, that  is  to  say,  the  onus  is  thrown  on  the  per- 
son who  says  that  the  court  ought  not  to  order  a 
sale,  to  show  some  good  reason  why  it  should  not 
do  so ;  otherwise  the  court  is  bound  to  order  it. 
The  scope  of  the  enactment  appears  to  me  to  be 
this :  there  being,  as  I  have  said,  reasons  whic^ 
may  induce  some  of  the  part  o?niers  to  wish  for  a 
partition,  and  others  to  wish  for  a  sale  and  a  divi- 
sion of  the  proceeds,  the  Legislature  savs  that  if 
the  votes  are  equally  divided,  one-half  of  the  per- 
sons interested  in  the  property  desiring  a  sale, 
and  the  other  half  a  pcurtition ;  then  the  half  re- 
quiring the  sale  shall  have  the  preponderatii^ 
voice,  and  the  court  shall  be  bound  to  give  them  a 
sale  wholly  irrespective  of  the  3rd  section.  But 
still  there  is  a  certain  discretion  left  to  the  court, 
80  tiiat  the  court  can  refuse  a  sale  where  it  is 
manifestly  asked  for  through  vindictive  beling,  or 
is  on  any  other  groand  unreasonable.  If  we  thrai 
look  to  me  5th  section,  we  shall  see  how  any  itgns- 
tice  is  guarded  against  by  an  enactment  whid).  I 
think,  applies  to  the  3rd  and  4th  sections.  [After 
reading  the  section,  his  Lordship  omitinued :] 
Here  a  wide  discretion  is  given  to  the  court.  The 
court  may  think  that  a  ^e  under  the  8rd  or  4th 
section  is  rather  hard  upon  the  parties  who  are 
very  anxious  not  to  have  a  sale :  and  if  tiiey  come 
forward  and  undertake  to  buy  the  share  of  the 
party  who  requests  a  sale,  the  court  can  give  them 
liberty  to  do  so.  The  6th  section  gives  a  further 
secfontyby  providing  that  on  any  sale  under  the  Act 
the  parties  interested  may  have  liberty  to  bid.  The 
case  therefore  stands  thus:  First.  The  oaort  ia  at 
liberty,  at  tiie  request  of  a  perscm  kaldiBg  o«e- 
tenth,  and  against  the  wish  of  the  pencns  holdmg 
the  other  nine^teaths,  to  order  a  .sale,  i£  bom  the 
nature  of  the  property,  or  from  ^e  nntnber  of 
persons  interested,  the  ooart  thiidcs  it  right  and 
reasonable  to  do  so ;  secondly,  if  the  ooort.  finds 
that  the  parties  entitled  to  a  moiaty  or  npvrautds 
desire  a  sale,  the  court  must  order  it,  naieaa  aome 
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good  reason  ia  shown  to  the  contrary,  or  aniess 
the  persons  objecting  to  a  sale  offer,  to  piurchase 
the  shares  of  the  parties  desiring  it,  in  which  case 
the  court  has  a  discretion  to  authorize  them  to  do 
so.  The  onlr  qaestion  remaining  is,  what  is  the 
meaning  of  the  words  "  unless  the  court  sees  good 
reason  to  the  contrary  "  ?  The  whole  jadgment 
of  the  Vice-Chancellor  proceeds  upon  this  principle, 
"  I  do  not  think  the  Legislature  could  have  meant 
that  large  estates,  where  there  is  no  difficulty 
about  partition,  should  be  sold."  The  answer  to 
that  is  this :  The  difficulty  of  partition  is  dealt 
with  in  sect.  3,  and  there  is  not  in  sect.  4,  a  single 
word  about  the  size  of  the  estate  or  the  difficulty 
of  partition ;  it  simply  speaks  of  a  case  where  half 
the  parties  interested  desire  a  sale,  and  it  provides 
that  they  shall  hare  a  preponderating  voice.  Why 
they  should  hare  it  is  not  for  me  to  say;  but 
the  Legislature  bos  thought  fit  to  say  so.  It 
would  be  striking  the  section  out  of  the  Act  to 
say  that  the  owners  of  the  other  moiety  hare  no 
more  to  do  than  to  come  and  say,  "We  do 
not  wish  for  a  sale.''  The  Legislature  has  said 
that  thcro  shall  be  a  sale  if  the  owner  of  one  moiety 
a«k8  for  it,  unless  good  reason  is  shown  to  the 
contrary.  The  Vice-Chancellor  has  said  (for  he 
pats  his  judgment  quite  as  high  as  that)  "  I  cannot 
see  why  one  party  should  be  turned  out  of  his 
moiety  against  his  wish,  simph-  because  the  owner 
of  the  other  moiety  says  that  lie  desires  the  estate 
to  be  sold."  The  Vice-Chancellor  then  urges,  as  a 
reason  against  the  sale,  that  the  two  part  owners 
came  from  a  common  ancestor,  and  that  the  testa- 
tor gave  them  the  estate  as  laud.  No  doubt  he 
gave  it  as  land ;  but  he  gave  it  to  them  absolutely, 
and  there  was  nothing  to  prevent  them  from  dis- 
poning of  it  if  they  thought  tit.  Consequently,  I 
do  not  see  that  its  coming  from  a  common  ancestor 
makes  any  great  difference.  Neither  party  has 
ever  lived  upon  the  property.  It  has  been  vacant 
since  the  death  of  the  tenant  for  life,  for  about  six 
years,  and  the  parties  who  object  to  a  sale  have 
Ijeon  living2(X)or300milesoffallthistime.  Icannot 
SCO  that  any  reason  is  given  against  a  sale  beyond 
this,  that  the  owners  of  one  moiety  object  to  it,  and 
I  cannot  think  it  a  sound  construction  of  the  Act 
to  say  that  this  is  a  sufficient  reason.  The  defen- 
dants are  not  wholly  without  remedy.  They 
ran  obtain  leave  to  bid  under  the  6tn  section, 
or  apply  under  the  oth  section  to  have 
■the  share  of  the  plaintiffs  valued ;  but  to 
direct  a  partition,  and  not  a  sale,  in  the 
present  case  would  be  striking  the  4th  section  out 
of  the  Act.  The  court  would  not  allow  a  sale 
where  it  was  asked  merely  for  the  purposes  of 
vexation ;  but  I  see  nothing  of  the  kind  here.  I 
sec  no  reason  to  doubt  tbe  e^ndoucc  that  the 
property,  if  sold  entire,  is  likely  to  fetch  a  higher 
price  than  the  allotments,  if  sold  after  a  partition 
would  fetch,  and  I  cannot  agree  that  the  partition 
of  an  estate  of  this  peculiar  kind,  inclnding  a 
manor  extending  over  thirty  miles,  with  about 
;J<>00  acres  of  land,  a  park  and  large  family  mansion, 
is  a  plain  and  straightforward  matter.  Both  sides 
might  wish  to  have  the  house,  or  both  sides  might 
wish  to  have  the  manor,  or  one  might  be  very  sorry 
to  have  one  without  the  other.  But  I  put  the  case 
on  the  higher  ground,  because  I  think  that  the 
court,  in  order  to  refose  a  saie  when  asked  for  by 
the  owners  of  a  moiety,  must  see  some  real  good 
plain  cause,  whatever  that  cause  may  be,  w&^  it 
slioivld  not  be  ordered.    The  docreo  of  the  \  ice- 


Chancellor  must  therefore  be  reversed,  and  there- 
must  be  substituted  for  it  a  decree  for  sale,  with 
liberty  to  the  defendants  to  bid. 

Solicitors,   Wood,  Street,  and  Hayter ;  PMlltps 
and  Pearce  ;  J.  Slieppard ;  and  /.  Baw. 


Thursday,  Nov.  16. 
(Before  the  Lobd  Chanceixob  (Hatherley). 

PlKS  V.  BlCKBNSOX. 

Settled  account — Bill  for  account — Composition  deed' 

— Jurisdiction — Fraud. 
A  debtor  executed  a  coiTtposiHon  deed  under   the- 
Bankruptcy  Act  1861,  whereby  he  covenanted  to  ■ 
pay  his  creditors  a  composition  of  Ss-  in  the  pound. 
This  deed  was  dtdy  registered,  and  assented  to  by 
the  required  majority  of  creditors.     Subsequ^nfly- 
o  person  who  had  acted  as  the  debtor's  agent  in' 
certain  business  transactions  claimed  to  be  his- 
creditor  for  3001.,  and  his  name  was  entered  as  a 
creditor  for  that  amount  in  the  schedule  to  the 
deed,  and  he  received  the  composition  on  it. 
The  debtor  having   afterwards   discovered   several 
fraudulent  overaiarges  in  his  agent's  account, filed 
a  biUfor  an  account. 
Held  (affirming  the  decision  of  the  Master  of  the- 
Botis),  tluU  the  plaintiff  was  entitled  to  a  decree 
for  an  account  notwithstanding  the  composition 
deed. 
This  was  an  appeal  by  the  defendant  from  a  decree- 
of  the  Master  of  the  Rolls  (reported  24  L.  T  Rep. 
N.  S.  927).    The  facts  were  shortly  as  follows  :— 
The  suit  was  instituted  for  the  purpose  of  ob- 
taining from  the  defendant  an  account  of  ship- 
ments of  hops,  and  of  moneys  paid  and  received  in 
respect  thereof,  by  the  defendant  as  agent  for  the 
plaintiff,  who  was  a  hop  merchant  carrying  on 
business  at  Oxford  and  at  Southwark.     In  1867 
Pike  got  into  difficulties,  and  executed  a  composi- 
tion   deed,  whereby  he    covenanted  to    pay   his 
creditors  8s.  in  the  pound.    This  deed  was  duly 
registered  and  assented  to  by  the  required  majority- 
of  creditors.    Subsequently  the  defendant  claimed 
to  be  a  creditor  for  300Z.,  and  his  name  was  entered 
for  that  amount  in  the  schedule  to  the  deed,  and 
he  received  his  composition.     The  plaintiff  having 
afterwards    discovered    several    fraudulent    over- 
charges in  his  agent's  account,  filed  a  bill  for  an  • 
account.    The  Master  of  the  Rolls  having  ordered' 
an  account,  the  defendant  appealed. 

Sivanston,  Q.  C,  H.  M.  Jackson,  and  the  Hon.  K. 
RomiUy,  for  the  appellant,  submitted  that  under 
the  li)7th  section  of  the  Bankruptcy  Act  ISOl,  th& 
Court  of  Bankruptcy  had  ample  jurisdiction  to 
give  relief,  and  tliat  therefore  it  was  not  a  case  in 
which  the  Court  of  Chancery  would  interfere. 
They  referred  to 

Ex  parte  Wood  ;  Rt  Taylor  v.  Rumboll,  24  L.  T.  Eep. 

N.  S.  400; 
Ex  parte  Sheriff  of  Middlesex,  re  England ;   24  L.  T. 

Bep.N.S.  519,860; 
Re   Mark's  Trust-dssd,  15   L.  T.  Bep.  N.  S.   189; 

L.  Bep.lCli.429; 
Stone  T.  Thomas,  22  L.  T.  Bep.  N.  S.  359 ;  L.  Bep.  5 

Ch.  219; 
Phillips  r.  Furber,  82  L.  T.  Eep.  N.  S.  288,  707  ; 

L.  Bep.  5  Ch.  746  ; 
Martin  v.  Poumirg,  80  L.  T.  Bep.  N.  S.  133  ;  L.  Bep. 

4Ch.356; 
Lancaster  v.  Elce,  7  L.  T.  Eep.  N.  S.  123 ;   31  L.  J. 

189,  Ch. ; 
Willi*  v.  Jemeaatt.  2  Atk.  2M. 
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The  SolieUor-General  (JesBel,  Q.  C.)  and  W.  F. 
Robineon,  for  the  plaintifiT,  were  not  called  upon. 

The  LoKD  'Chanceluje  (Hatherly). — I  do  not 
think  that  I  need  call  upon  the  respondent,  although 
I  feel  very  strongly  the  necessity  of  watching 
closely  a  case  of  this  kind,  and  of  not  encouraging 
a  debtor  who  has  made  a  composition  with  his 
creditors  to  fight  them  in  detail  afterwards.  It  is 
of  conrse  a  question  of  importance  what  was  the 
trae  amount  of  the  assets  as  compared  with  the 
debts  when  the  deed  was  executed.  If  they  dif- 
ferrcd  by  a  large  amount  from  what  was  repre- 
sented, the  creditors  might  say  they  were  in- 
duced to  execute  the  deed  upon  a  representation  of 
facts  different  from  the  truth.  All  the  creditors 
are  interested  in  this  qnestion,  and  have  a  right 
to  see  that  there  is  no  malafidet  in  the  transaction. 
But  all  this  only  amounts  to  saying  that  the  case 
most  be  closely  watched.  Here  the  debtor  is  in  no 
degree  in  default.  It  is  as  much  the  plaintifTs  case 
&a  the  defendant's  case.  It  has  not  been  disputed 
by  the  plaintiff  that  the  sum  of  300^  was  fixed 
upon  rather  as  a  matter  of  estimation  than  of 
account.  There  were  outstanding  liabilities  of 
nncertain  amount,  and,  previously  to  the  prepara- 
tion of  the  deed,  the  defendant  was  not  thought 
by  the  plaintiff  to  be  a  creditor  at  all,  and  was 
not  placed  in  the  schedule.  But  there  must 
have  been  some  sort  of  account  to  go  upon, 
and  it  must  have  been  assumed  that  the  defendant 
had  given  honest  and  correct  information  as  to  the 
xunount  of  the  items.  But  the  moment  that  over- 
charges were  proved,  there  was,  apart  from  the 
difficulty  as  to  the  composition  deed,  a  clear  case 
for  opening  the  account.  The  plaintiff  said  the 
balance  would  turn  out  to  be  the  other  way.  At 
all  events  there  were  incorrect  items,  and  a  full 
account  must  be  taken.  But  two  objections  have 
been  raised  to  this  suit,  first,  that  the  case  was  one 
for  the  jurisdiction  of  the  Court  of  Bankruptcy ;  and 
secondly — though  this  is  only  a  more  strengthened 
form  of  the  same  objection — that  the  creditors 
would  be  affected  in  two  ways,  that  they  had  a 
voice  to  say  that  the  deed  should  be  upset  if  it  was 
'entered  into  under  a  misapprehension  of  the 
facts,  and  also  that  if  the  amount  of  assets  proved 
greater  than  was  expected  they  had  a  right  to 
«hare  them.  There  was  also  a  third  argument 
suggested,  that  if  the  plaintiff  was  compeUed,  on 
taking  the  accounts,  to  pay  the  creditor  in  full, 
this  would  be  an  unfair  advantage  as  against 
the  other  creditors.  The  court  will  not  stay 
its  hand  unless  it  is  satisfied  that  the  Court  of 
Bankruptcy  has  complete  jurisdiction.  Mr.  Swan- 
ston  has  pressed  me  with  a  dictum  in  Stwie  v. 
Thomcu,  tnat  the  application  should  in  the  first 
place  be  made  to  the  Court  of  Bankruptcy  to  see 
if  that  court  could  not  do  complete  justice.  But, 
like  all  other  observations,  that  dictum  must  be 
read  in  the  light  of  the  case  now  before  the  court. 
If  it  is  clear  that  the  Court  of  Bankruptcy  has  not 
jurisdiction  it  would  be  useless  to  send  the  parties 
there,  though  that  might  be  done  in  a  doubtful 
case.  Here  it  is  not  a  trustee  who  is  seeking  to 
recover,  but  the  debtor  who  retains  his  assets 
subject  to  the  payment  of  a  composition  which 
has  been  duly  made.  Now  if  it  turned  out  that 
one  creditor  had  brought  in  a  false  claim, 
could  the  Court  of  Bankruptcy  do  full  jus- 
tice P  The  most  it  could  do  would  be  to  order  re- 
payment by  the  defendant  of  the  amount  paid  to 
liim,  and  it  could  not  order  payment  of  anything 


found  due  from  him  on  the  account.  I  do  not 
wish  to  curtail  or  interfere  with  the  jurisdictiwa  of 
the  Court  of  Bankruptcy,  and  it  being  a  court 
adapted  for  a  special  purpose,  it  has  the  machi- 
nery for  dealing  in  the  best  manner  possible  with 
every  special  case  brought  before  it.  As  to  the 
other  creditors,  I  do  not  wish  to  say  anything  to 
encourage  or  discourage  any  procee^ngs  on  uteir 
part,  but  I  cannot  see  that  the  Court  of  Bank- 
ruptcy could  do  more  than  say  that  they  were  mis- 
led, and  set  aside  the  deed.  That  would  not 
satisfy  justice  between  these  two  parties.  Kor  can 
I  see  what  right  this  wrong-doer  has  to  interpose 
these  creditors,  who  do  not  complain,  as  difficul- 
ties in  the  way  of  doing  justice  to  the  plaintiff.  I 
think  it  best  to  do  as  the  Master  of  the  Bolls  has 
done,  namely,  to  give  the  plaintiff  his  remedy,  and 
let  the  creditors  raise  any  question  if  they  wish  to 
do  so.  It  was  objected  by  Mr.  Jackson  Uiat  there 
was  no  mention  of  the  deed  in  the  decree.  I  do 
not  wish  to  anticipate  any  questions  which  va&j 
arise  on  further  consideration ;  but  supposing  it 
turns  out  that  the  defendant  knew  there  was  a 
balance  the  other  way,  I  think  the  deed  might 
stand  perfectly  well  alter  the  accounts  arc  set 
right.  As  to  any  surplus  to  remain  after  litigation, 
the  creditors  may  take  proceedings  if  they  think 
fit  to  do  so.  The  appeal  will  be  dLamisseid  with 
costs. 

Solicitors  for  the  plaintiff,  Simpaon  and  CiiXling- 
ford. 

Solicitor  for  the  defendant,  Rowland  Miller. 


•BMUA  COVBT. 

Beportod  by  H.  Psit,  TKOnts  Bmtt,  and  Q.  Wilbt  Kns,  ' 
Eaqn.,  Buriatan-Bt-lAW. 


Judy  17  and  18. 
Febk  v.  Labseh. 


Shh 


S.ip — ChaHer-party — Lien  on  cargo  for  fr^'hl — 
Advert! tetnent  at  general  ship — 8hipm«nt  without 
notice^  eharter-party. 
C.  and  Co.,  who  chartered  a  foreign  vestd  vrndur  a 
eharter-party,  which   provided  that  the  captain 
ehotdd  have  a  lien  on  the  cargo  for  freight,  dead 
freight,  and  demurrage,  advertiwd  the  vessel  as  a 
general  ship,  the  advertisement  inviHng applications 
as  to  the  freight,  ^c,  to  he  made  "to  tf.  and  Co. 
brokers."     Theplaintiffs  entered  into  an  agreement 
with  C.  and  Co.  for  the  carriage  of  certain  goods  at 
a  certain  rate  of  freight,  and  put  the  goods  on 
board  without  notice  of  the  eharter-parh/.      The 
captain  refused  to  sign  the  hills  of  lading,  except 
subject  to  the  charter-party,  and  daimed  a  lien  on 
goods  for  expenses : 
Held,  that  the  plaintiffs  were  not  bound  by  the  charter- 
party  as  they  had  no  notice  of  it  when  they  put  the 
goods  on  hoard,  and  that  they  were  enHHed  to  have 
the  goods  returned  to  them  free  from  any  claim  by 
the  captain : 
Held,  also,  that  as  the  vessel  was  advertised  as  a 
general  ship,  the  pUdntiffs  were    not   bound  to 
inquire  wheOier  it  was  sMJect  to  a  charter  party 
or  not. 
This  was  a  suit  b^  a  firm  of  tea  merchants,  canr- 
ing  on  business  in  the  city  of  London  under  we 
style  of  Francis  Peek,  Wmoh,  and  Co.,  against 
Larsen,  the  master,  and  Bjorn,  the  owner,  of  tbe 
Norwegian  ship  Alliance,  praying  that  the  deieo- 
dants  might  be  restrained  from  sailing  wiUi,  or 
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remoyinK  certain  packages  of  tea,  -which  the  plain- 
tiffs had  pat  on  board  the  ship,  and  that  they 
might  be  ordered  to  concur  in  the  transfer  of 
the  tea  into  the  plaintiffs'  names  at  the  London 
Docks. 

The  circumstances  of  the  case  were  as  follows. 

In  Feb.  1870  Messrs.  Claxton  and  Co.  advertised 
the  Alliance  as  about  to  sail.  The  advertisement, 
80  far  as  material,  was  in  these  words : 

OUABAMTBBD  FiBST  SPRING  SHIP. 

To  safl  Mwroh  1, 1870. 

Direct  for  St.  John,  N.  B. 

The  splendid  and  fast  clipper  Pittance,  5-6ths  inVeritM 

and  coppered,  800  tons,  Niels  lAraen  commander,  loading 

in  London  Docks.    For  freight  or  passage  apply  to  J.  D. 

Oaxton  and  Co.,  brokers,  5(,  Lawrenoe-uuie,  Cheapaide. 

In  the  coarse  of  the  same  month,  the  plaintiffs 
entered  into  an  ag;reement  with  Claxton  and  Co. 
for  the  carriage  of  149  packages  of  tea  from  Lon- 
don to  St.  John's  at  17«.  6d.  per  ton  and  5  per  cent 
freight,  payable  at  St.  John,  primage  allowed. 
The  sum  payable  under  this  agreement  was 
101. 16».  8d.  less  6  per  cent,  primage.  The  tea  was 
delivered  out  of  bond  and  put  on  board  the 
Alliance  on  the  1st  March,  a  receipt  being  given  to 
the  dock  company  by  the  mate. 

On  the  same  dav  the  plaintiffs  presented  to 
Claxton  and  Co.  the  bills  of  lading  for  the  captain's 
signature.  ..noiMe 

On  the  7t'n  March,  Claxton  and  Co.  returned  the 
bills  of  lading  unsigned,  inclosed  in  a  letter,  in 
which  they  stated  that,  owing  to  certain  unfounded 
rumours,  they  were  obliged  to  remove  the  Alliance 
from  the  berth,  and  that  they  would  be  glad  if  the 
plaintiffs  would  apply  to  Messrs.  Dahll  and  Co., 
the  agents  for  the  ship,  for  the  removal  of  their 
goods  from  the  ship. 

Thereupon  the  plaintiffs  immediately  applied  to 
Dahll  ana  Co.  for  information  why  tne  snip  was 
not  to  sail,  and  reauested  their  goods  to  be  returned 
to  them.  And  tney  were  then  informed  that,  in 
conseqnence  of  Cltucton  and  Co.  being  unable  to 
carry  ont  the  terms  of  their  charter-party,  the 
captain  claimed  a  lien  on  the  tea  for  expenses 
incurred  through  waiting  for  freight  and  hnnging 
his  ship  into  dock. 

This  was  the  first  intimation  received  by  the 
plaintiffs  as  to  the  existence  of  any  charter  party 
affecting  the  ship.  They  at  once  made  farther 
inquiries,  and  learned  that  the  ship  was  char- 
tered to  Claxton  and  Co.  by  a  charter-party,  dated 
the  27th  Jan.  1870,  which  provided  that  the  ship 
ahonld,  with  all  convenient  speed,  proceed  to  a 
safe  loading  place  in  the  London  docks,  and  load 
afloat  from  the  factors  of  the  charterers  a 
full  and  complete  cargo  of  lawful  merchandise, 
inclnding  Incifer  matdbes,  acids,  and  gunpowder, 
the  freighters  binding  themselves  not  to  ship 
more  than  she  could  reasonably  stow  away,  ana, 
being  so  loaded,  shonld  proceed  to  St.  John,  New 
Brunswick,  and  deliver  the  goods,  on  being  paid 
freji^ht  as  follows: — 30».  British  sterling  per 
British  reg^ter  ton,  five  ^[uineas  ^tuity  in  full 
of  all  port  charges  and  pilotage.  The  freight  to 
become  doe  and  paid  in  cash  on  unloading,  and 
right  delivery  of  the  cargo.  The  charterers'  re- 
sponsibility to  cease  as  soon  as  such  difference  as 
might  exist  between  the  freight  payable  by  bills 
of  lading  at  St.  John,  and  the  freight  due  to  the 
vessel  in  virtue  of  the  charter-party  was  paid,  such 
difference  to  be  paid  the  captain  in  cash  on  sign- 
ing bills  of  lading.    The  captain  to  have  an  abso- 


lute hen  on  the  cargo  for  freight,  dead  freight,  and 
demurrage. 

The  captain,  on  being  formally  requested  to  sign 
the  bills  of  lading,  refused  to  do  so  except  subject 
to  the  charter-party,  and  he  also  refused  to  de- 
liver up  the  tea,  claiming  a  lien  on  it  for  ex- 
penses. Thereupon,  the  plaintiffs  instituted  the 
present  suit. 

An  interlocntory  order  was  soon  afterwards 
made  in  the  suit  that  the  tea  should  be  removed 
to  London  docks  and  placed  there  in  bond,  in  the 
joint  names  of  the  solicitors  of  both  parties,  to 
abide  the  result  of  the  suit. 

The  cause  now  came  on  for  hearing. 

Sir  Jiieluird  BaggaUaii,  Q.  C.  and  Marten  for  the 
plaintiff. — Wo  submit  that,  as  we  hod  no  notice  of 
the  charter-party,  the  defendants  are  not  entitled 
to  the  lien  which  they  claim.  The  present  case, 
we  submit,  is  governed  by  Paul  v.  Birch  (2  Atk. 
621),  where  it  was  held  that  where  a  factor  makes 
an  agreement  for  the  hire  of  a  ship  with  the 
master  on  his  own  account  for  a  certain  sum  a 
month,  and  not  on  the  part  of  the  merchants,  his 
principals,  they  are  not  liable,  nor  their  goods  put 
on  board,  to  satisfy  the  master's  demand,  but  tney 
are  liable  to  pay  the  Ctctor  for  the  cargo ;  and  as 
he  was  bound  by  the  charter-party,  which  gave 
the  master  a  specific  lien  on  the  goods,  he  had  a 
right  to  be  paia  in  the  first  place.  In  ifUcheU  v. 
Seaife  (4  Camp.  298),  where  a  ship  was  chartered 
for  a  particular  voyage  for  a  gross  sum  by  way  of 
freight,  and  the  captain  signed  bills  of  lading  for 
the  cargo  (which  was  the  property  of  and  con- 
signed to  a  third  person),  specifying  a  rate  of 
fi«ight  amounting  to  a  less  sum  than  that  men- 
tioned in  the  charter-party,  it  was  held  that  the 
shipowner  had  no  lien  on  the  cargo  beyond  the 
freight  specified  in  the  bills  of  ladii^.  In  Fry  y. 
Tlie  Chartered  Mercantile  Bank  of  hidia,  London, 
and  China  (14  L.  T.  Rep.  N.  S.  709;  L.  Rep.  1 
C  P.  689),  where  a  vessel  was  chartered  to  ship 
cotton  to  a  certain  place  under  a  charter-party  con- 
taining the  stipulation,  "  the  ship  to  have  a  hen  on 
corf^  for  freight,  31. 10«.  per  ton,  payable  on  right 
delivery  at  the  port  of  discharge;"  the  goods 
shipped  fell  short  of  a  full  cargo ;  the  bill  of  lading 
of  tnese  goods  stated  "freight  to  be  payable  as 
per  charter  party;"  the  rest  of  the  cargo  was 
shipped  at  a  lower  freight,  and  the  defendants 
were  indorsees  for  value  of  the  bill  of  lading,  and 
it  was  held  that  the  plaintiffs  (the  owners  of  the 
vessel)  had  no  lien  on  the  goods  for  the  whole 
amount  of  freight,  and  that  the  provision  as  to 
freight  being  payable  as  per  charter  party  only  in- 
corporated the  charter-party  as  far  as  tne  rate  of 
freight  was  concerned.  In  his  judgment  in  that 
case,  Montague  Smith,  J.  said  that  "  it  would  re- 
quire very  strong  words  to  render  the  defendants 
liable  for  the  freight,  payable  under  the  charter- 
party  for  the  whole  cargo."  Here  it  would  be  im- 
possible to  hold  the  shippers'  goods  liable  for  the 
whole  cargo,  as  they  had  no  notice  of  the  charter- 
party.    They  also  referred  to 

Boiiard  v.  Tucker,  1  B.  &  Ad.  712 ; 

Foster  v.  CoU>y,  8  H.  4  N.  705  j 

8hand  v.  Sanderton,  28  L.  J.  278,  Ex. ; 

Saiutenuin  v.  Scurr,  15  I..  T.  Sep.  N.  S.  008 ;  L.  Bep. 
2Q.B.86; 

SoiUhgaie,  Q.C.,  J.  G.  Mathetn  (of  the  Common 
Law  Bar),  and  F.  H.  CoU  for  the  defendants. — We 
contend  that  we  axe  entitled  to  a  lien  on  the  goods 
in  question  for  general  freight.     The  plaintiff* 
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knew  that  the  ship  was  a  foreign  ship,  and  might 
have  inferred  that  it  was  chartered.  By  the  charter- 
party  we  were  to  have  an  absolute  lien  on  the 
cargo  for  freight,  dead  freight,  Mid  demurrage. 
In  McLean  and  Hope  v.  Fhmhig  (L.  Bep.  2  Sc. 
App.  128 ;  25  L.  T.  Rep.  N.  S.  317)  dead  freight 
is  defined  to  be  simply  an  unliquidated  compen- 
sation recoverable  by  the  shipowner  from  the 
freighter  for  deficiency  of  cargo.  They  also  re- 
ferred to 

Kern  y.  Detlandet,  10  C.  B.,  N.  S.,  205  j 

Blaikie  t.  Stgmlmdge,  6  C.  B.,  N.  S.,  894  ; 

Gladstone  t.  BWley,  2  Mer.  401 ; 

Campion  T.  Colville,  3  Binif .  N.  Cas.  17 ; 

Small  T.  Moatea,  9  Bing.  574. 

No  reply  was  called  for. 

Jidij  18. — Lord  Bomilly  said  that  the  case  turned 
upon  the  question  whether  the  plaintiffs  had  notice 
or  the  charter-party,  and  whether  it  was  their 
duty  to  inquire  whether  there  was  a  charter-party 
or  not.  Every  person  who  had  notice  of  a 
charter-party  was  bound  by  its  contents,  but 
until  he  had  notice  of  the  charter-party  or  was  set 
upon  inquiry,  he  was  not  bound.  All  that  the 
plaintiffs  knew  in  this  case  they  learned  from  the 
advertisement,  which  would  have  led  anyone  to 
suppose  that  Messss.  Claxton  and  Co.  were  the 
agents  of  the  owner  of  the  ship,  and  not  the 
charterers  of  the  ship.  True  it  was  that  the  maeter 
could  not  enter  into  a  fresh  contract,  but  he  was 
bound  to  sign  a  bill  of  lading  as  soon  as  he  re- 
ceived the  goods  on  board.  He  ought  to  have 
signed  the  bills  "  as  per  charter-party,"  and  then 
the  plamtiffs  would  have  been  put  on  inquiry  as  to 
the  charter-party.  How  was  a  shipper  to  get 
notice  of  a  charter-party  except  ftom  the  master 
on  board  the  ship  ?  It  was  the  duty  of  the  master  to 
give  that  notice  on  signing  the  bill  of  lading.  If  the 
plaintiffs  had  been  guilty  of  laches,  they  might  have 
lost  their  claim  to  relief,  out  there  was  no  such  thing 
in  this  case ;  the  moment  they  heard  of  the  charter- 
party,  they  refused  to  be  bound  by  it  and  de- 
manded back  their  goods.  No  authority  was  pro- 
duced to  show  that  persons  acting  as  the  plaintiffs 
had  done  could  bo  bound  by  a  charter-party  of 
which  they  had  no  notice  at  the  time  tney  put 
their  goods  on  board.  Of  the  cases  cited  the  near- 
est to  the  present  case  was  Small  v.  Moate$  (9  Bing. 
574).  But  that  was  nothing  more  than  this :  the 
master  on  board  the  ship  had  goods  which  be- 
longed to  the  owner ;  that  is,  the  owner  had  a  lien 
on  them,  and  the  master  chose  to  sell  those  goods 
and  to  treat  them  as  if  there  was  no  lien  on  them 
at  all ;  then  the  court  had  to  consider  which  of 
two  innocent  parties  was  to  suffer — whether  the 
man  who  sold  the  "oods  as  his  own  gave  a  good 
title  to  them,  or  whether  ho  could  only  sell  what 
he  himself  possessed,  which  was  subject  to  the 
lieu  of  the  owner  of  the  vessel.  That  did  not 
govern  the  present  case;  there  the  judge  said 
"  that  a  shipper  putting  his  goods  on  board  the  ship 
as  a  geneial  ship," — which  was  the  case  here — 
"  upon  the  faith  of  a  bill  of  lading  signed 
by  a  person  whom  the  owner  has  allowed  to  bear 
the  character  of  master,  would  be  entitled  to  re- 
ceive the  goods  at  the  end  of  the  voyage  upon 
payment  of  the  freight  reserved  by  the  bill  of 
lading,  may  be  readily  admitted,  as  well  upon 
the  reasonableness  of  the  proposition  itself  as  upon 
the  authority  of  the  cases  referred  to  by  the  plain- 
tiffs in  the  conree  of  the  argument."  That  merely 
showed  that  if  the  master  had  signed  a  bill  of 


lading  for  these  goods  $implieiter,  without  any 
notice  of  the  charter  party,  the  shippers  would 
have  been  entitled  to  receive  the  goods  at  the  end 
of  the  voyage  upon  the  ordinary  payment  of  freight. 
But,  in  the  present  case,  the  master  had  not  done 
that,  but  had  said  that  he  would  only  sign  the  bills 
of  lading  subject  to  the  charter-party.  Could  that 
bind  a  shipper  who  then  heard  of  the  charter  party 
for  the  first  time  and  refused  to  be  bound  by  it  ? 
Why  was  the  shipper  under  such  circumstances 
not  to  have  back  his  goods  ?  He  had  entered 
into  no  contract,  and  the  effect  of  holding  him  to  be 
bound  by  the  charter-party  would  be  to  bind  him 
by  a  contract  into  which  "he  had  not  only  not  en- 
tered, but  had  refused  to  enter,  and  which  was  of 
a  very  onerous  character,  to  be  carried  out  by  the 
owner  and  charterer,  and  of  the  existence  of  which 
he  had  had  no  previous  intimation.  His  Lordship 
was  of  opinion  that  such  a  decision  would  not  o& 
acoording  to  equity.  That  was  not  the  doctrine  of 
notice  in  the  courts  of  equity.  The  doctrine  of 
those  courts  was  that  a  man  was  bound  by  notice 
whenevM"  he  had  either  distinct  notice,  or  such  in- 
formation as  should  set  him  on  inquiry;  and 
accordingly,  in  Small  v.  Moates  {nvp.),  one  of  the 
persons  was  treated  as  having  been  set  upon 
inquiry.  But  there  was  nothing  in  the  present 
case  to  set  the  plaintiffs  on  inquiry ;  the  advertise- 
ment was  simply  an  advertisement  of  a  general 
ship,  with  nothmg  about  it  to  suggest  such  a  thing 
as  a  charter-party.  Therefore  his  Lordship  was 
of  opinion  that  the  plaintiffs  were  not  bound  by 
the  charter-party,  as  they  had  not  received  any 
bill  of  lading,  and  no  transaction  was  completed 
between  the  parties,  and  as  they  knew  nothmg  of 
the  charter-party,  and  had  no  notice  of  it,  and  were 
not  set  on  inquiry  as  to  whether  a  charter-party 
existed  or  not. 

Decree  accordingly  in  the  ierms  of  tli«  prayer 
of  the  bill. 

Solicitors  for  the  plaintiffs,  H.  Q.  Stokea. 

Solicitors  for  the  defendants,  Pleios  and  Irvine. 


V.C.  VLAUXtV  COTTBT. 

B«ported  \>j  Q.  I.  F.  Cookb,  and  T.  H.  Cabsok,  Eiqn., 
Barristera-at-lAW. 


Saturday,  Nov.  18. 
Ec  The  European  Bakk  (LmrraD)  (MASiraa's 

C.\SB.) 

Company — Transfer  of  shares  to  man  of  straw — 
Bona  fides — MisrepresentcUion. 

Shortly  before  tJie  stoppage  of  a  limited  company  M. 
transferred  280  Quires  to  D.,  the  consideration 
being  expressed  to  he  6».,  and  D.  being  described 
in  the  transfer  as  a  "  gentUmMt."  The  shares 
were  501.  shires,  on  which  151.  had  been  paid-up. 
The  last  dividend  paid  by  the  company  had  been  at 
the  rate  of  71.  per  cent,  on  the  paid-up  eapiidl  ; 
and  although  the  shares  had  fallen  in  value,  they 
were  saleoMe  at  the  time  of  the  transfer  for  about 
71.  a-pieee.  The  transfer  was  accepted  by  the 
directors  {who  hadpowf^  to  refuse  it),  and  the  cer- 
tijicate  was  subsequently  handed  to  M. 

M.  was  a  meat  saleem,an  of  substantial  means,  and 
D.  was  a  journeyman  butcher  who  had  married 
M't  daughter,  and  was  earning  a  small  weeJcly 
salary  in  M.'s  employ.  They  alleged  that  the 
transfer  had    been   made  in  performance  of  a 
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protnite  made  hy  M.  to  D.,  on  the  laUer't  ntarriage, 
thathewould  give  himtomemoney.  No  gettlettieiU 
qf  the  shares  liad  beea  e«eetUedfor  the  heuefil  ofD.'s 
wife  and  children. 
Held,  that  the  transfer  was  invalid,  on  tJie  ground, 
first,  that  the  transaction-was  acolourahle  attempt  on 
the  part  of  M.to  avoid  tlie  liahUitij  while  retaining 
the  benefit  of  the  shares;  secondly,  thai  tlis  directors 
had  been  deceived  by  tlie  misdescription  of  D.  as  a 
"  gentleman ;  "  and  the  name  of  i>.  was  removed 
from  the  register,  and  that  of  M,  substituted. 
Amoubned  b  amnions. 

This  was  an.  application  on  behalf  of  the  liquidator 
of  the  Ear(n>ean  Bank  that  the  register  might 
be  rectified,  by  striking  out  the  name  of  Bobert 
Deering,  and  placing  thereon  instead  the  name  of 
William  Masters,  as  s  contributory  in  respect  of 
280  shares. 

The  company  was  formed  in  1864,  with  a  nominal 
-capital  of  4,000,000L,  in  80,000  shares  of  50?.  each. 
'William  Masters,  being  the  holder  of  280  shares, 
•on  which  152.  had  been  paid  up,  on  the  4th  May 
186d  •executed  a  transfer  of  these  shares  to  one  ' 
Bobert  Deering,  who  was  described  in  the  transfer 
-as  a  "  gentleman."  The  consideration  for  the 
transfer  was  expressed  to  be  fire  shillings.  On 
the  7th  May  the  transfer  was  lodged  with  the  bank, 
-on  the  8th  May  it  was  pasE^d  by  the  directors,  and 
<m  the  9th  May  a  certificate  of  proprietorship  of 
the  shares  in  Deering's  name  was  issued  to 
Mastera's  brokers,  who  subsequently  handed  the 
certificate  to  Masters. 

On  the  15th  Ma^  1866,  a  call  of  hi.  per  share 
was  made  by  the  direotors  -,  and  on  the  16th  May 
they  stopped  payment.  A  winding-up  order  was 
made  on  the  9th  June  1866,  and  Deering's  name 
was  placed  on  the  Ust  of  contrihutories. 

In  KoY.  1867  a  call  was  made  bv  the  liquidator, 
but  he  was  unable  to  recoyer  anything  from  Deer- 
log,  who  was  s  person  of  no  means. 

It  t/pfOKKA.  from  the  evidence  that  a  dividend 
-of  72.  per  cent,  on  the  paid-up  capital  had  been 
paid  by  the  bank  in  February  1866,  and  that  at 
the  time  of  the  execution  of  the  transfer  in  the 
beginning  of  May  1866,  shares  in  the  bank  were 
saleable  in  the  aoarket  at  a  price  varying  from  62. 
to  82. 

It  ftuther  appeared  from  the  evidence  of  Deering 
that  Masters  was  a  meat  salesman  in  Newgate 
Market,azid  a  person  of  substantial  means.  Deering 
fainiself  was  a  journeyman  butcher  in  Masters's 
-employ,  earning  a  weekJy  salarv,  varying,  according 
to  the  amonnt  of  work  done,  m>m  3o«.  to  50«.  In 
1864  he  had  mairied  a  daughter  of  Masters.  The 
-aooonnt  given  by  Deering  of  the  transfer  was, 
that  Masters  had  promised  on  the  occasion  of  the 
marriage  to  give  Deering  some  money;  that  at 
Ohriatmaa,  1865,  he  had  pressed  Masters  to  per- 
form his  promise,  «ad  Masters  had  spoken  about 
teansCeeruig  the  shaivs  to  him;  t^t  in  April,  1866, 
Deering  being  then  oat  of  work.  Masters  had 
agreed  to  oany  his  promise  into  effect,  and  exe- 
-cated  the  transfer  aooordiiigly.  Deering,  there- 
fore, aU^^ed  that  the  shares  nad  been  transferred 
oat  and  oat  for  the  benefit  of  himself  and  his 
family;  tiwt  Masters  retained  no  beneficial  interest 
in  the.ahares ;  wad  that  the  whole  transaction  was 
fier{e«fe^'£«Ma  fidie,Aa  consideration  being  fiuauly 
■gcq^W-  Be  admired,  however,  that  when  he 
Mc^tnli  wcAoM  </t  4ihe  call  of  the  15th  May,  he 
UMiktoliMtcra  and-WMd  that  he  taostiooktoiiim 


Masters  also,  in  bis  affidavit,  on  which  he  was 
cross-examined  in  open  court,  gave  substantially 
the  same  account  of  the  transfer.  It  appeared 
that  no  steps  had  been  taken  to  secure  a  settlement 
of  these  shares  for  the  benefit  of  Deering's  wife 
and  children. 

The  official  liquidator  applied  to  have  Masters's 
name  placed  on  the  list,  on  the  ground  that  the 
above  transaction  was  a  colourable  one.  The 
chief  clerk  refused  his  application,  which  was  now 
acyoumed  into  court. 

Qlasse,  Q.C.,  and  Oraltam  Hastings,  for  the 
official  liquidator,  contended  that  the  onus  lay 
upon  Masters  to  show  that  he  had  parted  with 
ail  interest  in  the  shares,  and  he  had  not  done  so : 
{Hyam's  case,  1  De.  G.  P.  &  J.  75 ;  1  L.  T.  Bep. 
N.  S.  113.)  It  was  clear  upon  the  evidence  that 
the  transaction  was  not  a  bona  fide  one,  and  the 
court  was  bound  to  set  it  aside. 

Coslello'a  case,  2  De  O.  F.  &  J.  802 :  3  L.  T.  Bep. 
N.  S. 4ei ; 

Budd'i  case,  3  De  Q.  F.  &  J.  297 ;  5  L.  T.  Bep.  N.  S. 
332; 

Lund's  case,  27  Bear.  465 ;  33  L.  T.  Bep.  85. 
No  weight  could  be  attached  to  the  fact  that  the 
directors  had  passed  the  transfer,  for  Masters  had 
deceived  them  by  describing  Deering  as  a  "  gentle- 
man." 

Payne's  case,!..  Bep.  9  Eq.  223  ; 

WiUiams'  ease,  L.  Bep.  9  Eq.  225 : 

KiiUrta's  ease,  L.  Bep.  5  Ch.  95 ;  21  L.  T.  Bap.  N.  S. 
688. 

Cotton,  Q.C.  and  Higgins,  for  Masters. — We  con- 
tend thit  this  was  an  out-and-out  transfer,  and  an 
out-and-out  transfer  even  to  a  man  of  straw  is 
vaUd. 

B^sease,  2  Dr.  A  Sm.  462;  U  L.  T.  Bep.  N.  S. 

WO  } 

De  Pass'  case,  4  De  G.  &  J.  544 ; 
Harrison's  case,  L.  Bep.  6  Cb.  286. 
Further,  the  official  liquidator  cannot  raise  this 
contention  after  the  lapse  of  five  years  from  the 
winding-up. 

^ie?i«U'«  ease,  L.  Bep.  3  Ch.  119 ;  17  L.  T.  Bep.  N.  S. 

863; 
ItitchsU's  ease,  L.  Bep.  9  Eq.  863 ;  211..  T.  Bqp,  N.  S. 
811. 

Bradford,  for  Deering. 

Qlasse,  in  reply. 

The  Vicb-Ohancellob. — ^This  is  an  application 
by  the  official  liquidator  of  the  European  Bank, 
"  that  the  register  may  be  rectified  by  patting 
thereon  the  name  of  William  Masters  as  a  con- 
tribatory  in  respect  of  280  shares  in  the  stead 
of  Bobert  Deenng,  and  that  Masters  may  be 
ordered  to  pay  the  costs  of  this  application."  To 
enable  the  court  to  arrive  at  a  conclusion  upon 
this  transaction,  it  is  necessary  to  look  into  the 
position  of  the  parties  at  the  time  it  took  place, 
and  to  have  a  very  careful  consideration  of  all  the 
circumstances.  [His  Honour  then  went  throngh 
the  evidence  as  to  the  position  of  the  pEurties  in 
life,  and  the  account  of  the  transfer  given  by 
Deering  and  Masters  :  he  referred  partioolarly  to 
a  statement  by  Deering,  that  at  Christmas  I860,  be 
asked  Masters  to  transfer  the  shares  to  him.] 
Now,  in  order  to  test  this  statement,  I  mast  look 
at  the  probabilities  of  the  case.  Here  is  a  joamey- 
man  butcher  talking  to  his  father-in-law  and 
employer,  and  asks  him  to  transfer  shares  to  him 
which  had  cost  the  father-in-law  42002.,  and  which 
were  pradafling  at  that  time  an  income  of  very 
dose  upon  3002.  a  y««r.    Can  I  believe  such  a 
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statement  t  It  is  impossible  to  give  credence  to 
it.  I  sav  it  is  impossible,  aocordmg  to  all  human 
probabihties ;  and  I  am  bound,  according  to  all 
the  cases,  to  look  at  all  the  sarroonding  circnm- 
stances,  and  to  see  what  conclnsion  Irom  those 
circumstances  I  can  draw.  I  cannot  come  to  the 
conclusion  that  any  such  thing  could  hare 
taken  place,  and  the  fact  of  its  being  sworn  to 
in  my  opinion  throws  the  g^reatest  discredit  npon 
the  whole  of  Deering's  statements.  That  is  at 
Christmas,  1865.  Nothing  further  is  done  until 
the  month  of  May,  1866.  It  is  not  stated  on  the 
part  of  Masters  that,  before  the  4th  May  any 
direct  communication  was  made  to  Deering  thtU; 
Masters  intended  to  make  this  munificent  gift  to 
him,  even  taking  the  shares  as  having  gone  down 
in  May  from  15T.  to  71.  a  share ;  they  were  280  in 
number,  and  they  are  still  worth  close  upon  20001., 
according  to  the  market  value  Then,  without 
making  any  previous  communication  to  Deering, 
Masters  goes  to  his  brokers,  and  gives  instruc- 
tions to  prepare  a  transfer  of  these  shares  to 
Deering.  Accordingly  the  transfer  is  filled  up  in 
the  name  of  Deering,  and  Deering  is  describea  as 
a  "gentleman."  Masters  executes  the  transfer; 
it  is  taken  to  Deering,  and  he  executes  it  also. 
It  is  then  presented  to  the  company  on  the  7th, 
and  it  is  acted  upon  on  the  8th.  When  it  is 
acted  upon,  it  is  necessary  to  have  a  certificate ; 
and  the  certificate  would  natnnJly  be  handed  to 
the  owner  of  the  shares.  Well,  who  was  it  handed 
to  P  It  was  handed  to  the  broker,  and  by  him  it 
was  handed  to  Masters,  so  that  it  never  comes 
into  Deering's  hand  at  all.  I  cannot  help  thinking 
that  if  this  had  been  a  bond  fide  transaction. 
Masters  would  have  said :  "  Now  I  have  executed 
this  transfer,  I  have  no  longer  any  interest  in 
those  shares ;  they  are  very  valuable  things ;  when 
you  get  the  certificate,  hand  it  to  my  son-in-law." 
That  would  have  been  the  natural  course  for  a 
man  to  adopt  who  was  desirous  of  giving  the 
strongest  evidence  that  this  was  a  bond  fide  trans- 
action, and  intended  to  divest  himself  of  all  in- 
terest in  these  shares,  and  to  give  that  interest  to 
his  son-in-law.  But  the  share  transfers  are  signed, 
and  the  certificate  is  handed  back  to  Masters. 
These  circumstances  are  only  important  as  en- 
abling the  court,  which  has  to  exercise  in  this  case 
the  functions  of  a  jury,  to  arrive  at  the  conclusion 
of  what  the  real  mtention  of  the  parties  to  this 
transfer  was.  Again,  looking  at  all  the  proba- 
bilities, is  it  possible  for  me  to  believe  that, 
making  a  present  to  an  unemployed  journeyman 
bnteher  of  shares,  which  were  producing  an  income 
of  three  times  as  much  as  Deering  had  ever  made 
in  his  life  by  his  hard  labour,  he  would  have  con- 
sented to  put  that  in  the  power  of  Deering,  without 
making  anv  provision  whatever  for  his  daughter 
or  her  chilaren  P  Mr.  Cotton  says  that  persons  in 
that  position  of  life  are  not  so  much  alive  to  the 
value  of  settlements  as  those  in  a  higher  grade  of 
life.  I  must  say  I  do  not  agree  with  that  view  at 
all.  A  substantial  tradesman  is  just  as  much 
alive  to  the  benefit  of  a  settlement  as  any  other 
person,  and  I  should  say  would  be  particularly 
anxious  as  to  the  result  of  his  hard  earnings,  if 
he  were  going  to  give  them  to  his  daughter.  I 
have  scarcely  ever  seen  a  case,  unless  there  be 
Bomethinif  peculiarly  to  recommend  the  son-in- 
law,  or  to  account  for  the  thing  in  some  war,  in 
which  such  a  thing  as  this  has  been  clone. 
If,  therefore,  under  these  drcumstances,  I  am 


asked  to  believe  that  Masters  int^ided  finally  to 

frt  with  all  interest  in  those  shares,  I  confess 
am  unable  to  come  to  any  such  conclusion. 
Now,  what  do  all  those  cases  that  have  been  cited 
come  to  P  What  is  the  rule  P  They  vary  in  the 
conclusions,  but  I  take  it  they  all  proceed  upon 
one  principle.  Cosiello's  case  was  mentioned,  and. 
De  Peas' 8  case  was  also  cited ;  bat  all  the  oases 
subsequent  to  that  turn  npon  the  question,  was 
the  transaction  &on<iyide  or  not  P  Counsel  on  both 
sides  have  cited  Buga't  case.  That  case  does  in 
my  opinion  correctly  lay  down  the  i^e,  and  it  is 
one  which  I  must  apply  to  this  case.  The  learned 
judge  there  says :  "  The  oourt  has  established  this 
principle  that  although  a  shareholder  in  a  company, 
knowing  that  the  company  is  going  to  ruin,  may, 
if  he  can,  transfer  his  shares  to  any  other  person, 
and  so  escape  liability,  if  he  can  obtain  tne  con- 
sent of  the  directors  to  the  transfer  (where  sudt 
consent  is  requisite),  yet  this  can  only  be  done  by 
a  transfer  bond  fide  out  and  out.  There  most  be 
nothing  oolonrable  or  collusive  in  the  transaotion. 
If  the  transfer  is  not  absolute,  but  it  is  arranged 
that  the  transferor  shall  retain  any  benefit  from  the 
shares,  in  case  the  concern  should  turn  out  profit- 
able, he  still  remains  as  between  himself  and  the 
other  shareholders  liable."  Now,  then,  is  this  a 
bona  ,^  transaction  P  Did  Masters  intend  to  pre- 
serve any  benefit  to  himself  whatever  P  It  is  said 
that  I  can  only  come  to  the  conclusion  that  he  did 
so  by  saying  that  he  has  been  guilty  of  perjury.  I 
do  not  think  that  necessary.  I  think  in  this  par- 
ticular transaction  Masters  has  allowed  himself  to 
deceive  himself,  if  I  may  use  the  expression.  If  he 
could  put  himself  back  to  the  year  1866, 1  think  he 
must  see  that  it  is  impossible  that  he  should  hare 
adopted  at  once  this  course  of  extreme  generosity 
andatthesametime,  of  extreme  folly.  If  it  was  gene- 
rosity, all  I  can  say  is,  it  was  unbounded  folly.  The 
g^ft  was  beyond  the  means  of  the  giver ;  and  be- 
sides this,  nothing  could  exceed  the  improvidence 
of  putting  this  large  amount  of  property  in  the 
absolute  control  of  Deering,  when  it  was  his  duty  as 
a  reasonable  man  to  provide  for  his  daughter  and 
her  children.  I  am  satisfied  that  he  would  not 
have  adopted  the  course  which  he  did,  if  some 
other  motives  had  not  been  at  work.  I  am  bound 
to  arrive  at  the  conclusion  that,  although  as  between 
himself  and  the  company  he  took  this  course  for 
the  purpose  of  divesting  nimself  of  the  shares,  there 
must  mive  been  an  understanding  between  him 
and  Deering,  that  if  the  company  went  wrong,  Deer- 
ing was  to  OKSar  the  brunt  of  it ;  but  that  if  it  went 
right,  Deering  was  to  re-transfer  the  shares  to 
Masters.  Then,  with  regard  to  the  circumstance 
of  the  transfer  and  the  description  given  of  the 
transferee.  There  again  the  circumstances  most 
be  looked  at.  These  were  shares  in  a  bank  carrying 
on  active  operations  at  the  time.  The  shares  were 
502.  shares,  upon  which  152.  only  had  been  paid. 
Therefore  352.  remained  unpaid,  which  would  nave 
nven  an  unpaid  capital  of  98002.  upon  those  shane. 
The  transferee  of  those  shares  therefore  takes 
upon  himself  the  liability,  if  called  upon,  to  pay 
98002.  Now,  considering  Mr.  Masters  was  makmg 
ag^tuitous  present,  as  he  says,  of  these  shares  t} 
his  son-in-law,  I  think  it  was  mcumbent  upon  him, 
as  between  man  and  man,  to  g^ve  an  accurate 
description  of  the  position  in  life  of  the  person  to 
whom  he  was  malung  the  transfer;  beoaose,  what 
was  the  effect  of  this  transfer  P  If  he  tmasferred 
them  to  a  pauner,  or  to  a  man  incapable  of  pay- 
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ing  the  calls,  and  calla  became  necessary,  what  was 
the  consequence  ?  Deering,  the  transferee,  conld 
not  pay,  and  so  far  as  he  could  not  pay  it,  threw 
the  whole  liability  on  the  other  shareholders. 
WfasA  then,  under  these  circumstances,  was  it 
iMsstegrs's  duty  to  doP  I  cannot  entertain  the 
slightest  doubt  that,  knowing,  as  he  did  the  posi- 
tion of  the  transferee,  he  hadno  justification  what- 
ever for  describing  him  as  a  gentleman — a  term 
irhich  was  calculated  to  mislead.  He  ought  to 
have  put,  as  the  truth  was, "  Journeyman  Butcher," 
«r  whatever  he  chose  to  call  him.  He  ought  to 
have  shown  on  the  face  of  that  transfer  that  Deer- 
ing was  a  man  in  an  humble  station  in  life. 
What  would  have  been  the  consequence  of 
that?  The  company  had  the  power  of  refusing 
the  transfer;  and  if  Deering  had  been  cor- 
rectly described,  I  am  most  clearly  of  opinion 
that  it  would  have  been  the  duty  of  the  direc- 
tors to  refuse  the  transfer  to  the  journeyman 
butcher  of  shares  involving  a  liability  to  pay  9800Z. 
.  I  say  it  would  have  been  a  total  miscarriage  in  the 
'  execution  of  their  duty  if   they  had  adjtnitted  a 

eirson  of  that  character  to  the  possession  of  so 
rge  an  amount  of  shares,  when  it  must  have 
been  obvious  that,  if  calls  were  made  they 
would  never  be  paid,  and  not  being  paid,  the 
liability  would,  by  their  misconduct  and  omission 
of  duty,  have  been  thrown  upon  the  other  share- 
holders. Payne's  case  and  WiUiatne'e  case,  which 
were  much  relied  on  by  the  counsel  for  the  official 
liqaidator,are  upon  this  point  most  important  cases. 
Although  it  is  dangerous  to  describe  a  man  as  a 
"gentleman"  when  he  is  not  so,  yet  there  are  some 
sorsons  you  are  obliged  to  describe  as  gentlemen, 
because  there  is  nothing  else  by  which  you  can  de- 
scribe them.  But  a  butcher  can  be  described  as 
a  butcher,  and  a  grocer  as  a  grocer ;  and  when  a 
man  does  occupy  either  of  those  positions  (and 
particularly  when  he  occupies  it  as  a  labourer)  he 
onght  to  be  described  as  what  he  truly  is,  because 
that  puts  directors  on  their  guard.  It  is  of  the 
greatest  importance  to  all  companies,  and  especially 
to  banks,  to  have  a  substantial  lx>dy  of  shareholders 
and  if  the  directors  in  this  case  had  known  who 
Deering  was,  they  would  have  said,  that  to  have 
their  register  burdened  with  the  name  of  a  journey- 
man butcher  for  280  shares,  the  liability  for  which 
is  close  upon  10,000!.,  would  be  such  a  stigma  on 
the  proceedings  of  their  company  that  they  could 
not  for  a  moment  think  of  allowing  such  a  trans- 
fer. Therefore  this  is  not  a  mere  matter  of  form — 
it  is  a  matter  of  substance.  The  question  then  is, 
whether  that  circumstance,  independently  of  all 
others,  does  not  vitiate  the  transfer?  I  said  in 
the  course  of  the  argument,  and  I  entirely  adhere 
to  it  now,  that,  although  the  consideration  stated 
here  shows  that  it  was  a  voluntary  transfer,  I 
think  the  circumstance  of  its  being  a  voluntary 
transfer  made  it  the  more  incumbent  on  the  trans- 
feror correctly  to  describe  the  transferee  than  it 
would  have  been  if  it  had  been  a  purchase  for  value. 
If  it  had  been  a  purchase  for  value,  the  very  circum- 
stance of  a  man  paying  a  large  amount  of  purchase 
money  Uko  this  would  have  shown  that  he  was  a  man 
of  means ;  but,  on  the  other  hand,  directly  a  transfer 
becomes  gratuitous,  there  is  no  guarantee  of  means 
whatever,  and  therefore  the  directors  ought  to 
faave  had  the  opportunity  of  knowing  whether  the 
transferee  was  a  substantial  man  or  not.  But  then 
it  is  said  that  the  directors  accepted,  the  transfer. 
I  quite  agree  with  the  remark  of  James,  V.C.  in 


Wittiams'B  case,  that  if  the  directors  had  known  the 
facts  it  would  have  been  their  duty  not  to  have 
accepted  the  transfer,  and  that  as  they  did  not 
know  the  &ctB,  he  must  attribute  to  them  that 
they  would  have  discharged  their  duty  and  refused 
the  acceptance  of  the  transfer  if  they  had  known 
them.  I  must  consider  that  the  directors  in 
the  present  case  were  imposed  upon  by  the 
description,  and  that  their  acceptance  of  the 
transferee  is  a  mere  nullity,  and  tlmt  the  transfer 
is  invalid  upon  the  grounds  stated  in  Payne's 
case  and .  Wuliama's  case.  It  was  the  duty  of 
the  transferor  truly  to  state  the  transaction. 
The  transferee  had  a  position  in  life  which  was 
capable  of  description,  and  in  my  opinion  it  was 
just  as  unwarrantable  to  call  Deering  a  gentleman, 
as  it  was  in  WilUams's  case  to  call  a  clerk  a  public 
accountant.  I  apprehend  that  the  description  of 
gentleman  can  only  be  justified  in  the  case  that  I 
have  suggested,  namely,  where  a  man  has  no  occn- 
pation  in  life.  If  a  man  is  an  attorney,  or  anything 
of  that  sort,  it  might  not  be  improper  to  describe  him  ' 
as  a  gentleman,  but  every  man  who  has  an  occupa- 
tion in  life  can  be  described  by  his  occupation.  Those 
who  will  use  the  term  gentleman  in  an  improper 
manner  must,  in  my  opinion,  expose  themselves 
to  the  danger  which  has  been  incurred  in  this  cose, 
namely,  that  of  the  court  holding  that  the  whole 
thing  IS  a  nullity.  A  great  number  of  cases  have 
been  cited — Coetello's  case  is  the  first  of  them,  and  it 
lays  down  the  whole  principle,  namely,  that  it  must 
not  be  a  colourable  transaction.  It  must  not  be, 
as  Knight  Bruce,  L.J.  there  said,  "  False  or  hollow." 
I  am  inclined  to  think  that  this  transaction  was  just 
as  false  and  hollow  as  the  transaction  in  that  very 
case.  Lund's  case  is  an  illustration  of  the  same 
thing.  The  cases  all  go  on  the  same  principle, 
and  I  believe  warrant  me  in  saying  that,  acting  in 
my  capacity  as  a  jury,  I  must  consider  whether, 
having  regard  to  all  the  circumstances,  this  was  a 
brnid  fide  transaction.  Having  regard  to  all  the 
circumstances,  I  come  to  the  conclusion  that  it 
could  not  have  been  the  kind  of  transaction  it 
is  represented  to  be  by  Masters  and  Deering. 
I  therefore  on  the  first  point  come  to  the  conclu- 
clusion  that  this  was  not  a  hoiid  fide,  but  on  the 
contrary  a  colourable,  transaction  for  the  i)urpose 
of  protecting  Masters  against  liability,  if  that 
should  accrue,  and  at  the  same  time  leave  him  an 
interest  in  the  shsires  if  thoy  should  turn  out  valu- 
able. On  that  ground,  therefore,  I  cannot  hold  it 
to  be  a  valid  transfer.  But  over  and  above  that 
there  is  a  second  point,  namely,  the  misdescription 
of  the  transferee.  It  that  had  not  taken  place,  I 
assume  the  transfer  would  not  have  been  per- 
mitted. Looking  therefore  at  the  whole  transac- 
tion, I  come  to  the  conclusion  that  the  transfer 
was  invalid,  and  that  Maaters's  name  must  be  re- 
stored to  the  register,  and  he  mast  pay  the  costs  of 
the  application. 

Solicitors ;  Arglet  and  Rawlins ;  Books,  Kenriek, 
and  Harston. 
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C01TBT  OF  QTTEEVS  BISVOK. 

B«poTted  by  J.  Shobit  and  H.  W.  UcKxLua,  Eaqn., 
£arri8ten-at-law. 

Saiurday,  Nov.  18. 
Eabtox  (app.)  V.  BicHuoKD  H16HVA.T  Boabd  (resps.) 

Highway  Act  1864  (27  *  28  Ftrf.  c.  101)  ».  51— 
Convkti(yn  for  encroaehiiig  upon  highway — Side 
of  carriage  way  not  dedieoHed  to  the  public. 

By  teet.  61  of  the  Highioay  Act  1864,  a  penalty  it 
provided  ttpon  summary  cmtviction,  "  if  any  per- 
son shall  encroach  by  malting  or  causing  U>  be 
made,  any  binlding,  or  pit,  or  hedge,  diteh,  or  other 
fenee,  .  .  .  on  the  side  or  sides  of  any  carriage 
way  or  cartway,  notwiilistanding  that  the  whole 
space  of  15  feet  from  the  centre  of  such  carriage 
way  or  cartway  has  not  been  maintained  wim 
stones  or  other  materials  used  in  forming  high- 
ways." 

Upon  a  case  staled  by  magistrates,  who  had  eon- 
vicied  the  owner  of  the  neighbouring  soil  of  en- 
croaehing  upon  a  highway  by  btiuditig  a  wall 
within  15  feet  of  its  centre,  but  upon  part  of  a 

nm  which  the  carriage  way  crossed,  and  which 
never  been  dedicated  to  tiie  public. 
Held  thai  this  section  did  not  relate  to  any  around 

which  was  not  part  of  the  highway,  and  that  the 

conviction  was  wrong. 
This  was  a  case  stated  by  ttro  of  her  Majesty's 
justices  of  the  peace  in 'and  for  the  division  of 
Gilling  West  in  tne  North  Riding  of  the  coonty  of 
York,  under  the  statute  20  &  21  Vict.  o.  43,  for  the 
purpose  of  obtaining  the  opinion  of  the  court  on 
questions  of  law  which  arose  as  hereinafter  stated. 

At  a  petty  sessions  holden  at  Richmond  in  and 
for  the  division  of  Gilling  West,  in  the  North 
Biding  of  the  county  of  York  on  the  3rd 
Sept.  1870,  an  information  was  preferred  by  John 
Hodgson  (hereinafter  called  the  respondent),  the 
surveyor  of  the  Richmond  Haghwajr  District 
Board,  in  the  North  Riding  of  Yorkshire,  against 
John  Easton  (hereinafter  cdled  the  appellant),  for 
thttt  he,  the  said  appellant,  on  or  before  the  1st 
Ang.  1870,  at  West  Laytou,  in  the  parish  of 
Hatton  Long  Yilliers,  unlawfully  did  encroach  on 
the  side  of  a  certain  carriage  way  there  situate, 
caHed  the  East  Lay  ton  Road,  within  IS  feet  of  the 
centre  thereof,  by  making,  or  causing  to  be  made, 
a  certain  building,  to  wit,  a  stone  wall  thereon, 
contrary  to  the  form  of  the  statutes  in  such  case 
made  and  provided :  and  was  heard  and  determined, 
the  parties  respectively  being  then  present,  and 
upon  such  hearing  the  appellant  was  duly  con- 
victed of  the  said  offence,  and  the  said  appellant 
was  adjudged  for  his  said  offence  to  foneit  and 
pay  the  sum  of  twenty  shillings,  to  be  paid  and 
applied  according  to  law,  and  also  to  pay  unto  the 
said  respondent  the  sum  of  fonr  shillings  and  six- 
pence for  his  costs  in  this  behalf. 

And  whereas  the  appellant,  being  dissatisfied 
with  this  determination,  upon  the  hearing  of  the 
said  information,  as  being  erroneous  in  point  of 
law,  hath^ursnant  to  sect.  2  of  the  said  statute 
(20  &  21  Viot.  c.  43),  duly  applied  to  the  justices  in 
writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  grounds  of  such  determination  as  afore- 
said for  the  opinion  of  this  court,  and  hath  duly 
entered  into  a  recognisance  as  required  by  the  said 

^>ute  in  that  behalf. 


Now,  therefore,  the  said  justices,  in  compliance- 
with  the  said  application,  and  the  provision  of  the 
said  statute,  and  by  consent  of  the  parties,  hMeby  ■ 
stated  and  signed  the  following  case. 

Upon  the  hearing  of  the  said  information  it  wa» 
admitted  on  the  part  of  the  appellant,  and  found  as 
ftMsts: 

That  the  carriage  way  mentioned  in  the  informa- 
tion is  a  highway  repairable  by  the  township  of 
West  Layton,  and  the  portion  of  the  highway  on 
which  the  alleged  encroachment  was  made,  runs 
across  the  Village  green  of  West  Layton  aibresaid 
for  the  distance  of  200  yards  or  thereabouts,  into- 
another  highway,  leading  fVora  the  said  village  of 
West  Layton  to  the  village  of  Ctddwill. 

That  the  appellant  is  lord  of  the  manor  of  Wesb 
Layton,  and  the  Mrfaole  of  the  village,  the  green,  and 
the  property  around  belongs  to  him. 

That  before  the  alleged  encroachment,  the- 
portion  of  the  highway  which  crosses  the  said 
village  green  was  wnolly  unenclosed,  and  the  width 
of  the  metalled  road  crossing  the  green  was  8ft. ;  the- 
grass  came  up  to  the  metalled  rmid,  and  there  was 
no  difference  between  the  grass  adjoining  the 
metalled  road  and  the  rest  of  the  green. 

That  on  the  south  side  of  the  road,  crossing  the 
green  for  the  greatest  part  thereof,  the  ground 
sloped  gradually  from  the  metalled  road  to  the 
extent  m  from  1ft.  to  2ft.,  or  an  average  of  1|Q>.  all 
the  way  down  the  village  green,  and  on  the  north 
side  there  was  a  hollow  at  about  3ft.  distance  from 
the  metelled  road,  bnt  neither  the  slope  nor  tho 
hollow  were  of  such  a  character  as  to  prevent 
carriages  or  other  vehicles  passing  along  or  cross- 
ing the  same,  if  it  were  necessary  to  do  so  for  th» 
purpose  of  avoiding  any  carriage  or  other  vehicle 
travelling  in  a  contrary  direction,  although  for  a 
few  feet  m  two  or  three  places  rather  more  than 
ordinary  care  would  require  to  be  taken  to  avoid 
any  danger  of  overturning.  On  the  east  side  of 
the  village  green,  before  entering  on  the  green, 
the  road  is  for  a  short  distance  enclosed  between 
hedges,  and  the  width  of  the  enclosed  part,  includ- 
ing the  waste  on  the  side  of  the  road,  is  12ft.  from 
h^ge  to  hedge.    The  road  is  very  little  used. 

That  the  appellant  had  lately  endosad  the  road 
across  the  said  village  green,  for  neariy  the  whole- 
length  thereof  by  building  a  wall  on  each  sid» 
thereof.  The  said  wall  is  built  at  the  foot  a(  the 
said  slope  on  the  south  side  of  the  road,  and  in  tiie- 
said  hollow  on  the  north  side  thenof,  and  npon 
both  the  north  and  soutli  side  the  wall  is  built 
upon  the  green,  and  about  4ft.  from  the  metalled 
road.    The  width  fhnn  wall  to  wall  is  ISit. 

That  the  said  vSlage  green  had  eenertdly  been 
depastnred  by  the  tenants  of  the  adjoining  fiurma, 
and  the  public  have  always  been  accustomed  to 
ride  and  walk  or  take  carts  across  the  green  where 
sufficiently  level,  without  interraption,  bnt  they 
have  not  exercised  any  greater  or  other  right  of 
passage  over  the  grass  ac^oining  the  metallea  road 
than  they  have  over  the  rest  of  the  said  green, 
which  is  about  5  or  6  aeres  in  extent,  and  extends 
in  width  fVom  80  or  100  yards  on  each  side  of  th«- 
Toad.  It  was  alleged  by  the  respondents  that  if 
two  carts  loaded  with  straw  or  hay  met  npon  the 
road,  one  or  other  would  have  to  go  on  the  g^mss, 
although  there  was  no  evidence  that  two  loaded 
carts  ^d  ever  been  seen  to  meet.  It  was  ad- 
mitted that  in  snch  event  one  or  other  nrigbt  hs*» 
to  go  on  to  the  grads. 

It  WM  contended  by  the  appelant  that  Aen 


Digitized  by 


Google 


Dec.  C3,  1871.] 

THE   TiAW  TEVTRS  BEPORTS. 

[Vol.  XXV.,  N.  S.-687 

QB.] 

Easton  (app.)  V.  EicnMOXD  Hiouwat  Boabd  (reaps.) 

[Q.B. 

was  nothing  in  the  Highway  Aot8  to  prevent  his 
building  on  his  own  laud  witnin  15ft.  of  the  centre 
of  the  highway,  providing  that  ho  did  not  build 
upon  the  highway  or  boundaries  thereof,  and  it 
was  also  contended  that  as  the  walls  were  built  on 
the  village  green,  and  at  the  distance  fi-om  the 
metalled  road  above  stated,  but  leaving  no  more 
than  a  width  of  16ft.  between  wall  and  wall,  and 
that  OS  the  part  of  the  green  on  which  the  walls 
were  built  (tnough  open  ground)  had  never,  as  the 
appellant  contended,  been  dedicated  to  the  public 
as  a  highway  to  any  greater  extent  than  the  whole 
green  had  been  dedicated,  the  walls  were  not  built 
upon  the  highway  or  sides  thereof,  so  as  be  an  en- 
.  croachment  within  the  meaning  of  the  Acts,  and 
therefore  that  the  appellant  ought  not  to  have  been 
convicted. 

The  justices,  however,  being  of  opinion  that  the 
walls  had  been  built  upon  the  sides  of  the  high- 
way, leaving  only  a  width  of  16ft.  between  wall 
and  wall,  and  that  the  appellant  had  thereby  en- 
croached on  the  said  highway  within  the  meaning 
of  the  27  &  28  Vict.  c.  101,  s.  61 ;  and  being  also 
of  opinion  (hat  by  reason  of  such  encroachment 
the  said  highway  had  been  reduced  in  width  to 
less  than  30ft.  between  the  fences  on  each  side 
thereof,  within  the  meaning  of  the  said  section, 
gave  their  determination  against  the  appellant  in 
the  manner  before  stated. 

The  question  for  the  opinion  of  the  court  is, 
whether,  upon  the  facts  above  stated,  the  appellant 
was  justified  in  building  the  walls  in  question,  only 
leavmg  a  width  of  16ft.  between  wall  and  wall,  or 
was  bound  to  leave  a  space  or  roadway  of  the 
width  of  30ft. 

If  the  court  should  be  of  opinion  that  the  appel- 
lant was  not  justified  in  building  the  walls  as 
stated  in  this  case,  the  conviction  is  to  stand,  but 
if  the  court  should  be  of  opinion  otherwise,  the  in- 
formation is  to  be  disnussed. 

Field,  Q.  C.  (with  him  HeraeheU)  arsned  for  the 
.  appellant. — The  section  under  which  the  appellant 
was  convicted  is  the  5l8t  of  the  Highway  Act  1864 
(27  &  28  Vict.  c.  101.)  "  From  and  after  the  passing 
of  this  Act,  if  any  person  shall  encroach  by  making 
or  causing  to  be  made  any  building  or  pit  or  hedge, 
ditch  or  other  fence,  or  by  placing  any  dung,  compost, 
or  other  materials  for  dressing  lancC  or  any  rubbish, 
on  the  side  or  sides  of  any  carriage  way  or  cart- 
way, except  for  the  purpose  of  improving  the 
road,  and  by  order  of  the  highway  board,  or  where 
there  is  no  highway  board,  of  the  surveyor,  he 
shall  be  subject  on  conviction  for  every  snch  offence 
to  any  sum  not  exceeding  40s.',  notwithstanding 
that  .the  whole  space  of  15ft.  from  the  centre  of 
such  carriage  way  or  cartway  has  not  been  main- 
tained with  stones  or  other  materials  used  in  form- 
ing highways  :  and  it  shall  be  lawful  for  the  justices 
assembled  at  petty  sessions,  upon  proof  to  them 
made  upon  oath,  to  levy  the  expenses  of  taking 
down  such  building,  hedge,  or  fence,  or  filUng  up 
such  ditch  or  pit,  and  removing  such  dung,  com- 
post, materials,  or  mbbish,a8  aforesaid,or  restoring 
the  injury  caused  by  the  removal  of  such  soil  or 
turf,  upon  the  person  offending.  Provided  always 
that  where  any  curiage  way  or  cartway  is  fenced 
■on  both  sides,  no  encroackment  as  aforesaid  shall 
be  allowed  whereby  such  carriage  way  or  cartway 
shall  be  reduced  in  width  to  le«8  than  30ft.  be- 
tween the  fences  on  each  side."  To  understand 
the  e£fect  of  this  provision,  it  is  necessary  to  con- 
iflider  the  previous  legis.lation  on  the  subject,  and 


the  authorities  npon  it.  The  case  of  Lowen  v.  Eaije 
(4  B.  &  C.  3)  was  decided  upon  13  Geo.  3,  c.  78,  ss. 
6  and  64,  by  which  a  person  was  liable  to  a  penalty  if 
he  "  shall  encroach  by  making  any  hedge,  ditch,  or 
fence  on  any  highway  ;"  it  was  held  that  upon  an 
action  for  trespass  against  the  surveyor  for  pulling 
down  a  fence  which  plaintiff  hod  erected,  so  that 
the  road  was  only  24ft.  wide,  a  proper  question 
for  the  jury  was  whether  the  fence  was  erected  on 
the  highway,  or  on  the  plaintiff's  soil.  By  5  &  6 
WiU.  4,  c.  50  (The  Highway  Act  1836),  s.  63, "  where, 
in  this  Act,  any  matter  or  thing  is  directeii  or  for- 
bidden to  be  done  within  a  certain  distance  of  the 
centre  of  a  highway,  that  portion  of  ground  shall  be 
deemed  and  taken  to  be  the  highway  which  has  been 
maintained  by  the  surveyor  as  highway  and  re- 
paired with  stones  or  other  materials  vxaeu.  in  form- 
ing highways  for  the  six  months  immediately  pre- 
ceding." And  by  sect.  69  a  penalty  is  imposed,  "  if 
any  person  shall  encroeuih  by  making  or  causing  to 
bo  made  any  building,  hedge,  ditch,  or  other  fence, 
on  any  carriage  way  or  cartway  within  the  distance 
of  15ft.  from  the  centre  thereof."  Under  this  Act, 
it  was  held  that  the  erection  of  a  building  within 
15ft.  of  the  centre  of  a  carriage  way  which  has 
been  repaired  by  the  surveyor  for  the  six  months 
preceding,  but  not  on  any  part  of  the  highway 
which  has  been  lately  used  for  passage,  is  not  an 
encroachment  of  which  justices  can  take  sum- 
mary cognisance :  (Cluipmaii  v.  BobiTuon,  1  E.  & 
E.  25.)  "  The  encroachment,"  Wightman  J.  said 
in  his  judgment,  "must  be  within  15ft. 
of  the  centi-e  of  the  highway,  and  also 
upon  that  which  is  highway."  Another  au- 
thority upon  this  69th  section  is  that  of  Manle  J., 
who  summed  up,  in  an  action  against  a  surveyor  for 
pulUng  down  a  fence  built  by  the  plaintiff  by  which 
the  highway  was  rendered  only  22ft.  wide :  "In  order 
that  a  fence  put  up  bv  a  party  should  come 
within  the  provisions  of  the  statute  that  has  been 
cited,  two  things  must  concur,  the  one,  that  it  must 
be  within  15ft.  of  the  centre  of  the  road,  the  other, 
that  it  must  be  on  the  road.  If  an  encroachment 
was  made  by  putting  up  a  fence  at  the  edge  of  a 
road  OS  wide  as  Portland-place,  that  would  not  be 
within  this  enactment,  becanse  it  would  not  be 
within  15ft.  of  the  centre  of  the  road.  So  if  the 
road  was  under  30tt.  wide,  and  the  encroachment 
was  at  the  side  of  it,  bnt  not  on  the  road,  it  would 
on  that  ground  not  be  within  the  69th  section  of 
the  Highway  Act.  Here  we  find  that  there  is  a 
road  running  along  this  line,  but  that  the  two 
places  inclosed  never  were  parts  of  that  road,  as  no 
carriage  ever  did  or  could  go  along  the  steep 
bank  at  The  Pound,  or  over  the  rough  uneven 
ground  at  Nichols ;  and  if  these  places  at  which 
the  fences  were  put  up  have  never  either  of  them 
been  used  by  the  public  as  a  part  of  the  road,  the 
surveyor  had  no  right  to  pull  down  the  fences,  be- 
cause they  were  within  15ft.  of  the  centre  of  the 
road :  (Evcma  v.  Oakley  Gar.  &  Kir.  125.)  Now, 
under  the  last  Act  of  1864,  there  is  certainly  a 
change  in  the  language,  but  the  question  is 
whewer  the  change  is  so  extensive  as  to  meet  this 
case.  There  must  be  an  encroachment,  which, 
according  to  Jacob's  Law  Dictionary,  "  Sig^nifies 
an  unlawful  gaining  upon  the  right  or  possession 
of  another  man."  There  must,  therefore,  be  some 
injury  to  the  rights  of  the  public,  which  the  bnUd- 
ing  of  these  weuIs  caimot  be,  unless  this  grass  had 
been  dedicated  to  the  public.  According  to  the 
case  there  has  been  no  such  dedication.    [Biack- 
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BURN,  J. — Tour  argument  is,  that  although  sect.  51 
of  the  Act  of  1864  was  passed  to  overmle  Chaptnan 
v.  Bohitu<m,  it  was  not  intended  to  orermle  Evans 
V.  Oakley?']    Yes. 

Manitty,  Q.C.  (with  him  Cave)  for  respondents. — 
In  some  cases  it  maj  be  difficult  to  decide  what  is 
the  side  of  a  road,  but  it  is  clear  that  in  this  sec- 
tion  the  side  must  mean  something  different  from 
the  carriage  way  or  cartway  itself.  In  Orove  v. 
West  (7  Taunt.  39),  cited  in  the  note  to  Evans  t. 
OaMey,  Gibbs,  C.J,  said :  "  Prima  facie  the  pre- 
sumption is,  that  a  strip  of  land  lying  between  a 
highway  and  the  adjoining  close  belongs  to  the 
owner  of  the  close,  as  the  presumption  also  is  that 
the  highway  itself  ad  medium  filtim  vim  does.  But 
the  presumption  is  to  be  confined  to  that  extent ; 
for  if  the  narrow  strip  be  contiguous  to,  or  com- 
manicate  with  open  commons  or  larger  portions 
of  land,  the  presumption  is  either  done  away  or 
considerably  narrowed  j  for  the  evidence  of  owner- 
ship, which  applies  to  the  larger  portions,  applies 
also  to  the  narrow  strip  which  communicates  with 
them."  It  must  be  a  question  of  fact  in  every 
case  how  far  a  strip  by  the  road  is  the  side 
of  the  road,  and  here  in  effect  the  jus- 
tices have  found  that  the  public  had  a 
right  to  use  the  land  enclosed  by  the  appel- 
lant. [CocKBURN,  C.J. — The  words  of  the  case  do 
not  mean  that  the  whole  green  is  a  highway,  but 
they  are  express  that  the  public  have  not  exercised 
any  grea^r  or  other  rignt  of  passage  over  the 
grass  acljoining  the  metalled  road  than  they  have 
over  the  rest  of  the  green.  Mellob,  J. — The 
justices  do  not  find  that  these  strips  were  dedicated 
to  the  public]  They  find  that  it  was  used  by  the 
public.  [MxLLOB,  J. — Yes;  but  they  tell  us  the 
kind  of  user,  in  order  that  we  may  judge  of  its 
effect.]  Taking  the  case  as  it  is,  clearly  this  is 
not  like  Evans  v.  OakUy,  where  the  strip  by  the 
side  of  the  highway  could  not  be  used  as  a  road. 
Lord  Denman  said,  in  Elwood-v.BuMen  (6  Q.  B.  409) : 
"  Where  _  a  highway  passes  through  an  inclosed 
country,  it  is  not  the  formed  road  merely  (whether 
of  pavement,  gravel,  or  other  material),  but  the 
whole  space  from  fence  to  fence  which  is  the  high- 
wajr ;  and  an  obstruction  in  any  part  is  eaually  the 
subject  of  an  indictment.  The  extent  of  a  highway, 
where  it  passes  over  a  common,  is  frequently  still 
more  indefinite  to  the  right  and  left  of  what  may 
be  the  ordinary  passage.  Even  if  your  Lordships 
hold  that  the  side  of  a  carriage  way,  to  be  withm 
the  Act  must  be  dedicated  to  the  public,  I  would 
ask  that  the  case  should  be  sent  back  to  the  magis- 
trates, in  order  that  they  may  find  the  facts  on  tnat 
point.  [Blackburx,  J. — I  see  nothing  in  the  case 
to  show  us  that  the  public  had  any  right  to  go 
over  the  grass  upon  wnich  the  walls  are  built.] 

CocKBUBN,  C.J. — In  this  case  I  am  of  opinion 
that  the  conviction  was  wrong,  and  that  there  was 
no  encroachment  on  the  appellant's  part  within 
the  meaning  of  the  Slst  section  of  the  Act  of  1864. 
It  is  suffgested  by  Mr.  Field  that  this  provision 
was  not  mtended  m  any  way  to  interfere  with  or 
limit  the  ruling  of  Maule,  J.  in  Evans  v.  OaMetj, 
and  I  think  that  its  object  certainly  was  rather  to 
meet  the  circumstances  of  Chapman  y.  Bobinson, 
and  to  set  aside  that  decision  so  iar  as  it  was 
thereby  held  that  this  erection  of  a  building  by  the 
side  of  a  highway  was  not  an  encroachment,  unless 
the  place  upon  which  it  was  built  had  been 
lately  used  for  passage.  It  seems  to  me  that  the 
i«cent  enactment  on  the  subject  was  merely  meant 


to  meet  the  case  of  a  highway  wider  than  the 
metalled  road.  And  the  true  construction  of  the 
statute  is,  not  that  it  should  include  the  case  of 
building  npon  rough  or  waste  land  by  the  side  of 
the  road,  which  could  not  possibly  be  used  by  the 
public,  but  it  is  intended  tor  the  cose  of  building 
upon  that  port  of  a  highway  which  is  not  metalled 
or  gravelled,  but  which  has  been  dedicated  to  the 

EubUc.  This  is  reasonable ;  for  the  rough  ground 
y  the  side  of  the  road  might  be  such  as  could 
never  have  been  part  of  the  highway,  and  it  would 
be  a  confiscation  of  the  owner  s  property  to  hold 
that  he  could  not  build  upon  it.  But  it  would  be 
reasonable  that,  whatever  was  part  of  the  highway, 
though  not  gravelled,  should  be  protected  and  pre- 
served for  the  public,  and  this  would  be  no  inter- 
ference with  tne  rights  of  the  owner,  who  has, 
indeed,  abandoned  aU  his  rights  to  the  strips  by 
the  side  of  the  road  when  he  dedicated  them  to 
the  public.  There  could  be  no  hardship  or  injus- 
tice m  this ;  and  by  putting  such  a  construction  on 
the  Act,  the  fair  ana  proper  objects  of  the  Legis- 
lature would  be  attainea,  and  all  rights  and  inte- 
rests would  be  reconciled  and  regarded.  Applying 
this  principle  to  tho  present  case,  the  land  by  the 
side  of  the  road,  which  formed  no  part  of  the 
highway,  was  not  within  the  enactment,  and  there- 
fore the  magistrates  were  wrong  in  convicting 
the  appellant  for  an  unlawful  encroachment  on  the 
highway,  if,  as  we  understand  the  oase,  the  pieces 
of  grass  between  the  new  walls  and  the  metalled 
road  had  never  been  dedicated  to  the  public. 

BLACKB0BN,  J. — I  also  think  that  the  magistrates 
have  here  mistaken  the  meaning  of  this  Act,  but 
I  consider  that  theirs  is  a  very  natural  mistake  to 
&11  into.  When  a  highway  exists  of  which  a  part 
only  is  metalled  road,  it  is  generally  a  question  of 
fact  how  much  between  the  fences  is  included  in 
tho  highway.  Primd  facie,  the  whole  of  it  is  high- 
way, but  this  may  be  rebutted  by  evidence,  and 
the  &cts  of  this  case  seem  to  show  that  none 
but  the  metalled  part  of  this  green  was  highway. 
Kow  at  common  law  encroachments  on  the  high- 
way, whether  it  was  gravelled  or  not,  were  unlawful 
and  indictable.  The  early  statutes,  giving  magis- 
trates summary  jurisdiction  (13  Greo.  3,  c.  78  and 
6  &  6  Will.  4,  c.  50)  were  restricted  to  the  metalled 
or  g^velled  part.  The  two  cases  cited  {Chapman 
v.  Sobinson  and  Evans  v.  Oakley)  were  clearly 
right.  The  recent  Act  simply  adopted  the  principal 
of  the  common  law,  and  related  to  the  whole  high- 
way, gravelled  or  not.  But  it  did  not  go  beyond 
the  boundaries  of  the  highway,  and  therefore  the 
magistrates  in  this  case  were  wrong.  The  Legis- 
lature had  a  right  to  take  away  people's  rights 
without  compensation,  bat  it  was  not  to  be 
presumed  that  they  had  done  so  without  clear  and 
express  words  to  that  effect.  To  have  taken  any 
land  which  was  no  part  of  the  highway  would  have 
had  this  effect,  and  that  construction  did  not 
appear  to  be  required  to  carry  out  the  object  of  the 
Act.  The  phrase,  "  on  the  side  or  sides  of  the 
highway,"  tnerefore,  was  to  be  confined  to  thofc 
parts  which  belonged  to  the  highway.  The  con- 
viction, therefore,  will  be  quashM. 

Meixob,  J. — I  am  of  the  same  opinion.  I  think 
that  it  was  not  the  intention  of  the  Legislature  to 
take  away  any  person's  property.  Therefore,  if  on 
the  sides  of  the  carnage  way  there  were  any 
pieces  of  land  not  included  in  the  highway,  they 
were  protected  from  the  penalty  of  encroaomment ; 
but  if  they  were  pieces  of  land  by  the  sides  of  the 
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highway,  and  forminR  part  of  that  which  had  been 
d^cated  to  the  public,  the  owner  of  the  neigh- 
bouring soil  had  no  right  to  build  upon  them. 
Here  I  agree  that  there  ia  no  evidence  of  dedica- 
tion to  the  public,  and  I  think  the  magistrates  hare 
misinterpieted  the  Act. 

Judgment  for  appellant. 
Attorneys :   Pattiton,  Wi^g,  and  Co. ;    and  /.  L. 
Toiidin,  for  /.  B.  Tomlin,  Bichmond,  Yorkshire. 


Gainsbokough  Union  (apps.)  v.  Welch  (resp.). 

The  Parochial  Assessment  Act  (6^7  Will.  4,  c.  96), 

B.   1 — Expenses   necessary  to  command    rent — 

Drainage  rale  under  Local  Act — Taxes  payable  by 

landlord. 

By  the  Everton  Drainage  Act  1860the  owners  andpro- 

prietors  of  land  in  NoUingha/mshire  were  charged 

with  etnbankment  and  drainage  works,  without 

whidi  the  annual  value  of  the  neighbouring  lands 

wotild  be  considerably  diminished.     The  rates  so 

charged  were  made  payable  by  the  occupiers,  who 

were  authorised  to  deduct  the  amount  from  their  rent: 

Held,  that  the  average  annual  cost  of  the  worles 

o^mht  to  be  deducted  from  the  occupier's  rent,  in 

order  to  estimate  the  net  annual  value  under  the 

Parochial  Assessment  Act  18*36. 

On  appeal  from  the  decision  of  justices  in  special 

sessions  in  the  matter  of  a  poor  rate,  the  Court 

of  Quarter  Sessions  confirmed  the  decision  of  the 

aaid  justices,  subject  to  the  following  case : 

The  respondent  ia  a  farmer  and  occupier  of  cer- 
tain lands  in  the  parish  of  Misterton,  in  the  poor 
law  onion  of  Gains  oorough,  and  the  Duke  of  Fort- 
land  is  the  owner  and  proprietor  of  the  said  lands. 
Under  the  provisions  of  a  local  Act  (23  &  24 
Vict.  c.  cliv.),  called  the  Everton,  Ac.,  Drainage 
Act  1860,  which  is  to  be  taken  to  form  part  of  this 
case,  and  which  was  "  An  Act  to  Consolidate  into 
one  Act  and  to  Amend,  Extend,  and  Enlarge  the 
Powers  and  Provisions  of  the  several  Acta  for 
Embanking  and  Draining  certain  Low  Lands  and 
Grounds  in  the  Parishes  or  Townships  of  Everton, 
Scaftworth,  Gringley-on-the-Hill,  Misterton,  and 
Walkeringham,  in  the  county  of  Nottingham,  and 
to  make  further  and  better  Provision  for  such 
Embankment  and  Drainage,"  the  said  lands  in  the 
parish  of  Misterton,  so  occupied  by  the  respondent 
as  aforesaid,  became  liable  to  be  rated,  and  have 
been  rated,  under  the  58th  section  of  the  said  Act, 
in  each  year  since  the  passing  of  the  aaid  Act,  for 
the  purposes  for  which  the  said  Act  was  passed,  in 
the  sum  of  291.  5«.,  and  a  similar  rate  will  be 
required  in  future  years. 

The  Duke  of  Portland,  the  owner  and  proprietor 
of  the  said  lands  as  aforesaid,  has  duly  paid  the 
said  sum  when  required,  and  the  same  has  not 
been  paid  by  the  respondent  at  any  time. 

The  respondent  was  rated  in  the  poor  rate 
appealed  gainst,  which  was  made  in  accordance 
with  the  v^uation  list  then  in  force  for  the  parish 
of  Misterton,  as  under : 
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The  whole  rate  ndaed  under  the  said  Act  is 


apent  in  each  ^ear  in  maintaining  drainage  works. 
No  portion  of  it  is  expended  in  constructing  new 
works,  or  in  paying  back  money  borrowed  in 
former  years,  or  in  interest  on  such  moneys. 

Without  such  drainage  rate  the  drainage  works 
by  which  the  land  occupied  by  the  respondent  is 
drained  could  not  \)e  maintained. 

Without  such  drainage  works  as  those  just 
mentioned,  the  land  occupied  by  the  respondent 
would  be  under  water  at  certain  seasons  of  the 
year,  and  could  not  be  maintained  in  its  present 
atate,  and  the  annual  value  thereof  would  he  con- 
siderably diminiahed. 

In  assessing  the  respondent  to  the  above  poor 
rate,  no  deduction  or  allowance  whatever  was  made 
for  or  in  respect  of  the  said  drainage  rate  of  291.  5s. 
in  arriving  at  the  net  rateable  value.  In  other  re- 
spects the  respondent  admits  that  the  assessment  is 
proper  and  just.  But  the  respondent  appealed 
against  the  rate  to  the  justices  in  special  sessions 
for  the  petty  sessional  division  of  East  Betford 
on  the  ground  that  he  was  entitled  to  deduct  the 
said  sum,  and  the  said  justices  decided  that  he  was 
so  entitled. 

The  present  appellants  then  appealed  to  the 
Court  (X  Quarter  Sessions,  npon  the  ground  that 
no  deduction  whatever  ought  to  be  made  for  or  ia 
respect  of  the  said  drainage  rate,  and  the  appeal 
was  heard  at  the  adjourned  Quarter  Sessions  for 
the  county  of  Nottingham,  held  at  Newark,  on  the 
24th  day  of  Oct.,  1870,  before  John  Evelyn 
Deiiison,  Esq.,  chairman,  and  a  bench  of  magis- 
trates. The  aaid  Court  of  Quarter  Sessions,  under 
the  circumstances  above  mentioned,  thought  that 
the  expenses  of  maintaining  such  drainage  works 
were  expenses  necessary  to  maintain  the  said  land 
in  a  state  to  command  the  rent  at  which  the  said 
land  was  assessed  in  the  said  rate,  and  gave  judg- 
ment for  the  respondent;  but  granted  this  case 
for  the  Court  of  Queen's  Bench,  and  ordered  that 
the  costs  of  the  appeal  and  of  this  case  should 
abide  the  event. 

The  question  for  the  opinion  of  this  court  is, 
whether  the  said  drainage  rate  of  292.  bs.  ought  to  be 
deducted  from  the  gross  estimated  rental  of  the 
said  lands. 

If  the  court  should  be  of  opinion  that  the  re- 
spondent ia  entitled  to  the  aaid  dednotion,  the  order 
of  sessions  to  be  confirmed. 

If  the  court  should  be  of  opinion  that  the  re- 
spondent is  not  entitled  to  the  said  deduction,  the 
order  of  sessions  to  be  quashed. 

Cave  (with  him  Meilor)  for  respondent. — ^The 
question  in  this  case  arises  under  the  Parochial 
Assessment  Act  1836  (6  &  7  Will  4,  o.  96),  s.  1, 
which  enacts  that  "  no  rate  for  the  relief  of  the 
poor  in  England  and  Wales  shall  be  allowed  by 
any  justices,  or  be  of  any  force,  which  shall  not 
be  made  upon  an  estimate  of  the  net  annual  value 
of  the  several  hereditaments  rated  thereunto;  that  is 
to  say,  of  the  rent  at  which  the  same  might  reason- 
ably be  expected  to  let  from  year  to  year,  free  of 
all  usual  tenant'a  rates  and  taxes,  and  tithe  com- 
mutation rentcharge,  if  any,  and  deducting  there- 
irom  the  probable  average  annual  cost  of  the 
repairs,  inaurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  command 
such  rent."  By  the  62nd  section  of  the  local  Act, 
"  The  tenant  or  occupier  of  any  lands  and  grounds 
embanked  and  drained,  or  intended  to  oe  em- 
banked and  drained  by  virtue  of  this  Act,  is  hereby 
authorised  and  required  to  pay  such  sum  and  sums 
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•of  money,  not  exceeding  half  a  year's  accruing  rent, 
as  shall  be  assessed,  taxed,  or  charged  npon  the 
owner  or  proprietor  of  any  such  lands  or  grounds 
in  his  occupation,  and  to  deduct  the  same  out  of 
his  rent  then  duo  or  accruing  due ;  and  every 
jtenant  or  occupier  who  shall  make  such  payment 
.-shall  be  acquitted  and  discharged  for  so  much 
money  as  the  sum  he  shall  so  pay  sliall  amount 
onto,  as  if  the  same  had  been  actually  paid  unto 
the  person  to  whom  his  rent  was  due  and  pay- 
able. This  deduction  is  claimed  by  the  respondent, 
not  as  a  tenant's  rate,  but  under  the  last  branch  of 
the  above  section  of  the  Parochial  Assessment  Act, 
-as  expenses  necessary  to  maintain  the  laud  in  a 
.state  to  commaud  the  rent.  The  case  finds  that, 
without  these  drainage  works,  the  annual  value  of 
the  land  would  be  considerably  diminished. 
[Stopped  by  the  court.] 

Lawrance  and  Horace  Smith  .argued  for  the  ap- 
pellants.— All  expenses  to  be  deducted  from  the 
estimate  must  be  ejugdem  geiuirla  with  those  which 
^are  expressly  mentioned  in  the  section.  The  dis- 
tinction between  these  drainage  expenses,  and  re- 
pairs or  insurance,  is  that  the  latter  are  expenses 
which  a  tenant  would  have  to  calculate  upon 
«s  the  cost  of  his  holding,  additional  to  the  rent, 
whilst  the  former  is  a  tax  expressly  imposed  upon 
the  landlord,  and  payable  by  him,  whether  his  land 
is  let  or  not,  for  the  benefit,  not  of  his  own  land 
only,  but  also  for  the  whole  district.  The  tenant's 
expenses,  which  are  to  bo  deducted  from  the  esti- 
mate, vary  according  to  the  nature  of  the  tenement 
«nd  the  laiid  in  each  case,  but  the  cost  of  drainage 
to  each  proprietor  depends  only  upon  the  qusiutity 
of  land  which  he  owns.  In  the  case  of  Ucg.  v. 
Vange  (3- Q.  B.  2i2),  the  appellant  had  received 
a  grant  or  land  in  fee,  subject  to  a  liability  to  keep 
.np  an  embankment  which  was  necessary  to  main- 
tain the  lands  in  the  neighbourhood  in  a  state  to 
-command  the  rent  from  a  tenant,  or  to  be  capable 
of  occupation  by  the  owner ;  it  was  held  that  the 
appellant  was  rateable  to'  the  poor  for  the  full 
annual  value  of  his  land,  without  deduction  on 
account     of    the    expense    of   the    embankment. 

eli.A0KBVRM,  J. — The  question  there  seems  to  have 
en  whether  the  whole  expense  of  the  embank- 
ment ought  to  be  deducted  from  the  appellant's 
«eseBsment,  and  not  whether  he  had  a  right  to 
have  his  proportion  deducted.]  Certain  deductions 
were  allowed  in  Jfe</.  v.  Hall  Dare  (6  B.  &  S.  786), 
but  the  reasons  given  by  the  conrt  for  allowing 
them  do  not  apply  to  this  ease.  The  expenses 
here  are  analogous  to  the  salary  of  a  curate :  {Beg. 
V.  Sherfm-d,  L.  Kep.  2  Q.  B.  603.)  The  case  of  Bex. 
y.  Adames  (4  B.  &  Ad.  60)  is  distinguishable  from 
this,  in  tha^  the  sewers'  rate  there  considered  was 
imposed  only  on  some  of  the  lands  in  the  parish. 

BiACKBCBK,  J.  —  I  think  this  annual  cost  of 
druning  these  lands  b  one  of  the  "  expenses  neces- 
sary to  maintain  them  in  a  state  to  command  the 
rent."  From  the  facts  found  in  the  case,  it  ap- 
pears that  this  farm  is  part  of  a  wet  fen,  in  order 
to  cultivate  which  it  is  necessary  to  maintain  these 
drainage  works.  By  the  local  Act  the  cost  of  the 
-works  IS  apportioned  among  the  landlords  of  the 
-district,  ana  the  Duke  of  Portiand  pays  his  pro- 
portion for  this  estate.  Why  is  not  this  an  ex- 
pense necessary  to  maintain  the  land  in  a  state  to 
command  the  rent  P  It  is  contended  that  all  such 
ezi>enfle8  must  be  eju»dem  generis  with  those  of 
-which  the  annual  costs  are  expressly  deducted  in 
the  section;  bat  I  am  unable  to  perceive  why  this 


expense,  which  is  necessary  to  keep  off  water,  is 
not  fjnsdcm  generis  with  insurance,  which  is  noces- 
sarr  to  keep  off  fire.  It  is  also  said  that  repairs 
and  insurance  are  expenses  which  vary  in  each  par- 
ticular estate,  and  that  this  is  an  expense  which 
applies  in  the  same  -vmy  to  all  the  neighbouring 
forms,  which  are  compelled  to  club  together  to 
defray  them  in  shares  propoitionate  only  to  their 
extent.  The  Legislature  has  imposed  this  rate 
primarily  upon  the  occupiers,  but  for  certainty 
in  the  distribution  of  the  bui-den  the  owners  are 
liable.  This  is  like  the  case  of  Be.v  v.  Adames,  and 
I  do  not  sec  why  these  expenses  should  not  be  de- 
ducted from  the  a-ssensment  in  the  same  way  as 
the  sewei-s  rate  was  deducted  there. 

Mkllor,  J. — I  am  of  the  same  opinion.  The  ap- 
pellant'.s  argument  is,  that  unless  they  are  incnn-ed 
ibr  tenant's  rates  or  taxes,  no  expenses  ought  to  1ms 
deducted  I'l-om  the  estimated  rental.  The  last  part 
of  the  sectioji,  however,  must  also  be  considered ; 
and  we  nhould  deduct  the  other  expenses  upon  the 
lauds  which  are  ncce.«sary  to  maintain  them  in  a 
state  to  command  the  rent.  These  drainage  ex- 
penses are  clearly  necessary  to  command  the  rent, 
and  it  is  not  material  in  my  opinion  whether  they 
are  paid  by  the  tenant  or  the  landlord.  It  seems 
to  me  that  these  expenses  are  certainly  in  prin- 
ciple ejtudetn  generis  with  those  expressly  men- 
tioned. 

Jttdgmentfor  respondent. 

Attorneys  for  appellants,  TItomat  H.  and  .1.  E. 
Oldman. 

Attorneys  for  respondent,  C.  and  J.  Allen  and 
Son,  for  Neiclon  aud  Jones,  East  Betford. 


Knaeesboeoitgu  Union  (apps.)  v.  Patelet  Bridge 
Union  (resps.) 

Stains  of  irj-eiHOvability  o/a  pauper — Breach  of 
residence — Legal  right  to  return. 
In  June  1868  a  pauper  sold  off  some  of  her  farni- 
twre,  atid  removed  the  rest  to  a  spare  room  in  the 
house  of  her  hrother-in-latc,  with  whom  sha  stayed 
off  and  on  untU  Jan.  1869.    She  then  teent  aicay, 
and  stayed  with  other  telaticms  and  at  an  infir- 
mary in  other  unions  until  after  September  of  thai 
year,  w/ten  «7*«  returned  to  the  house  ofherbrotlier- 
tn-lato  as  before.    In  May  1870  she  took  a  cottage 
in  the  sams  union  as  that  of  the  house  in  which 
she  was  staying,  and  put  her  furniture  into  it.  In 
the  following  tnonth  she  became  chargeable  to  the 
union. 
The  quarter  sessions  found  thai  the  pauper  had 
no   legal   right  to    r^um  to  the    liouse  of   her 
brother'in-law  after  her  departure  in  Jan.  1869  ; 
and  therefm-e  held  tJuit  she  had  not  ae^ired  a 
status  of  irremovability  in  that  union. 
The  court  sent  the  case  back,  in  order  that  the  justices 
might  find  as  afa/A  whether  or  not  her  brother-in- 
law  intended,  when  she  went  away,  to  receive  her 
again  as  before ;  and  intinuUed  that  their  judg- 
ment wotdd  depend  upon  that  fact. 
Upon  appeal  to  tne  Emphany  Quarter  Sessions  for 
the  "West  Biding  of  ICorkshire,  held  at  Wakefield, 
on  the  2nd  Jan.  1871,  againM  an  order  for  the  re- 
moval of  Alice  Slinger,  a  pauper,  from  the  Fateley 
Bridge  Union  to  the  Slnaresborough  Union,  tlie 
gOBsious    confirmed    the    order,    subject    to    the 
opinion  o(the  conrt  on  the  following  case : — 

At  the  trial  of  the  appeal  before  the  sessions  it 
was  proved  that  Alice  Slinger,  the  pauper  was 
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legaDT  settled  in  the  Knaresboroagh  Union.  The 
appeUants  then  relied  on  a  ground  of  appeal, 
irhich  alleged  that  Alice  Slinger  had  gained  a 
status  of  irremovability  in  the  Pateler  Bridge 
Union  by  the  requisite  residence,  actoal  or  con- 
structive, of  one  year. 

It  appeared  that  the  pauper,  who  had  previously 
resided  in  Leeds,  gave  up  her  house  in  that  town 
in  June  1868,  and  sold  ofif  some  of  her  furniture. 
On  the  22nd  of  the  same  month  she  came  to  the 
house  of  her  brother-in-law,  Mr.  Hainsworth,  who 
is  a  farmer  residing  in  Bishop  Thornton,  a  township 
within  the  Pateley  Bridge  union.  The  remainder 
of  her  furniture  was  brought  to  his  house,  where 
it  was  stowed  away  in  a  spare  room  which  the 
pauper  did  not  occupy,  ana  she  lived  there  till 
Christmas  1868,  except  during  several  short 
periods^  which  she  spent  at  the  houses  of  her 
brother,  Mr.  Stead,  also  of  Bishop  Thornton,  and 
of  Mr.  Ellis,  of  Clint,  a  township  adjoining  Bishop 
Thornton,  and  in  the  same  umon.  As  one  ot  the 
witnesses  said,  "she  moved  about  among  her 
relations." 

In  Jan.  1869  the  pauper  left  Mr.  Stead's,  where 
she  was  then  staying,  and  was  absent  from  the 
union  for  six  weeks,  on  a  visit  to  a  nephew,  who 
resides  at  BJiaresborough,  in  the  appellant's  union, 
for  the  purpose  of  keeping  house  for  him,  in  con- 
sequence of  his  sister's  temporary  absence,  but 
returned  to  Mr.  Stead's,  at  Bishop  Thornton,  and 
remained  in  the  union  either  with  Mr.  Hainsworth, 
or  with  Mr.  Stead,  or  with  Mr.  Ellis,  with 
a  short  interval  (in  which  she  p>aid  a  visit  to  a 
female  relative  at  Harrogate,  for  the  purpose  of 
nursing  her  in  her  confinement)  till  the  end  of 
September.  Owing  to  an  accident  she  was  taken 
to  the  infirmary  at  Leeds,  without  the  union,  where 
she  remained  five  weeks,  after  which  she  stayed  in 
Leeds  on  a  visit  to  her  daughter  for  a  fortnight. 
'Whilst  with  her  daughter  at  Leeds  she  ajiplied  to 
be  admitted  into  the  institution  of  the  Sisters  of 
Mercy  there,  but  did  not  succeed  in  her  appUcation, 
and  lutimately  returned  to  the  Pateley  Bridge  Union, 
going  first  for  a  night  or  two  to  Mr.  Ellis,  of  Glint, 
beoanse  neither  Mr.  Hainsworth  nor  Mr.  Stead 
conld  receive  her  just  then,  but  afterwards  living 
partly  at  Hainsworth's,  and  partly  at  Stead's,  nntu 
Mttj  1, 1870,  when  she  took  a  cottage  in  the  same 
onion,  and  removed  her  furniture  to  it.  She  had 
no  agreement  or  legal  title  to  live  either  at  Mr. 
Hainsworth's  or  Mr.  Stead's,  but  it  appeared  that 
she  was  allowed  to  live  with  them  as  a  poor  relation 
out  of  charity.  On  the  20th  June  1870,  she  became 
chargeable  to  the  Ftiteiey  Bridge  Union. 

It  was  not  contended,  on  benalf  of  the  respon- 
dents, that  the  pauper  had  not  actually  fived 
anflSoiently  long  in  their  union  to  give  her  a  status 
of  irremovability  by  construction,  if  she  were, 
under  the  circumstances,  capable  of  possessing 
soch  an  animug  revertendi  as  would  give  rise  to 
a  constructive  residence  during  the  periods  of 
absence  above  set  forth.  But  it  was  argued  that 
tha  pauper,  not  having  before  May  1870  had  any 
abode  of  her  own,  or  place  of  residence  in  the 
union  to  wUch  she  had  a  right  to  return,  had  not 
resided  there  within  the  meaning  of  the  Acts 
creating  and  defining  irremovabiuty,  and  could 
not  have  such  animug  reomiendi  thither. 

The  sessions  confirmed  the  order,  subject  to  a 
case. 

The  qnestion  for  the  opinion  of  the  court  is 
whether  tiliey   were  right.     If  the  court  should 


think  they  were,  the  order  of  sessions  confirming 
the  order  of  removal  is  to  stand.  If  otherwise,  both, 
orders  are  to  be  quashed. 

Maule,  Q.C.  and  Waddy  appeared  for  the  respon-- 
dents. — These  absences  of  the  pauper  ftom  the 
respondents'  union  were  sufBcient  to  constitute  a 
br^ak  of  residence  fatal  to  her  status  of  irremov- 
ability in  that  union.  In  Reg.  v.  Olossop  Union 
(13  L.  T.  Hep.  N.  S.  672;  L.  Bep.  1  Q.  B.  227),  it 
was  held  that  a  pauper's  intention  to  return  was 
immaterial  when  she  had  no  residence  of  her  own 
to  return  to.  And  in  Beg.  v.  Stourbridge  Union 
(34  L.  J.  179,  M.  C. ;  12  L.  T.  Hep.  N.  S.  542),  a 
pauper  left  a  parish  in  which  he  had  occupied 
lodgings,  intending  to  return  as  soon  as  his  trade- 
became  better;  he  did  not  retain  his  lodgings, 
but  left  some  old  clothes  there  in  the  hands  of  the 
landlord,  and  in  his  absence  his  lodgings  were  not  - 
occupied,  and  he  could  have  bad  them  at  any  time- 
on  his  return.  After  three  months'  absence  he- 
ntumed.  It  was  held  that  the  pauper  was  not 
constructively  resident  in  the  parish  during  the 
three  months,  and  that  the  absence  formed  a  break 
in  the  residence.  [Blackbuen,  J. — The  case  finda 
that  this  pauper  had  no  legal  right  to  return,  but 
it  does  not  state  whether  her  friends  would  receive- 
her  or  not.] 

CampbeU  Foeter  appeared  for  the  appellants,  bat 
was  not  heard. 

Blackbubn,  J. — It  is  not  necessarily  a  legal 
right  to  return  which  constitutes  a  constructive 
residence  sufficient  to  create  a  status  of  irremov- 
ability. It  would  be  monstrous  to  say  that  an 
absence  of  this  kind  would  be  a  break  of  residence, 
if  not  only  this  pauper  herself,  but  the  relations 
whom  she  left,  entertained  an  intention  that  she 
should  come  back.  If,  however,  her  relations  had 
at  the  time  of  her  last  departure  in  Jan.  1869  no- 
intention  to  receive  her  again  to  live  with  them  as-, 
before,  she  would  come  within  the  rule  of  Reg.  v- 
Oloesop  Union  and  Reg.  v.  Stourbridge  Union. 
On  this  point  the  case  is  ambiguous,  and  must  go- 
back  to  be  restated.  With  this  intimation  th&- 
justices  win  probably  bo  able  to  dispose  of  tha-. 
matter. 

Mellos,  J.  concurred. 

Attorneys  for  appellants,  Paterson,  Snow,  and 
Bumey,  for  Powells,  Knaresborough. 

Attorney  for  respondents,  John  Scott. 


Wednesday,  Nov.  IB. 

SXCONS  COVKE. 

Gill  (app.)  v.  Bsighi  (resp.) 

TFtn«   and  Beerh/yiue  Act  Amendment  Ad  1870^ ' 
(33  ^  34  Viet,  c  29),  s.  15— Saiaatro  and  sale  of 
liquors  in  inspected  houses — R^ht  of  owner  to  be 
heasrd. 

The.  Wine  and  Beerhouse  Ad  Amendment  Act  1870^ 
sect.  16,  gives  a  justice  power  upon  information  to 
grant  a  warrant  to  seize  liquors  in  a  suspected 
house,  and  provides  that  "  any  liquor  seized  in 
pursuaaee  of  this  section  shall  be  sold  in  such 
maimer  as  tteo  justices  in  petty  sessions  may 
divreet."  Tw«  justices  routed  to  allow  the  owner 
of  some  Uqtwr,  seized  under  this  seofwrn,  to  be  heard 
in  euplanation,  or  to  eross-^xamine  the  informer,, 
and  ordered  theUquor  to  be  sold. 

Held  ttpon  a  ease  stated,  that  the  words  of  the  section 
implied  that  the  owner  should  have  an  opportunitff 
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of  thowing  cause  why  hi$  liquor  ahovid  nol  be 

sold. 
This  was  a  case  stated  by  two  of  Her  Majesty's 
jti slices  of  the  peace  in  and  for  the  county  of 
Devon,  under  the  statute  20  &  21  Vict.  c.  43. 

On  the  29th  April  1871,  Eichard  Bright,  a  police 
constable,  deposed  to  an  information  which  ho  laid 
before  Be  Castro  Fisher  Lyne,  Esq.,  a  justice  of 
the  peace  for  the  county  of  Devon,  nnder  the 
33  &  34  Vict.  c.  29,  of  which  the  following  is  a 
copy: 

I>eTon  to  wit.  The  information  and  complaint  of 
Bicbard  Bright,  of  the  panth  of  Stoke  Gabriel,  in  the 
said  oonnty,  police  oonsbtble,  t«ken  this  !i9th  April  1871, 
before  the  anderd^ed,  one  of  Her  Hajeity'i  jaatioos  of  the 
peace  in  and  for  the  county  of  Devon,  who  laith  that  he 
be  hod  reasonable  groand  to  believe  that  certain  fer- 
mented, distilled,  or  exciseable  liqnors  or  sweets  are 
being  nnlawf all;  sold  or  kept  for  tale  at  certain  premises 
in  the  occupation  of  one  Thomas  Oill,  jnn.,  at  Chnrston 
Ferrers,  in  the  said  connfejr,  and  he  therefore  prays  that  a 
wsrrant  may  be  graated  him  to  enter  the  said  promises, 
and  to  search  for  and  seize  such  lienors  which  there  is 
reasonable  groand  to  suppose  are  in  snch  premises  or 
place  for  nmawfol  sale  contrary  to  law. 

BiCHABD  BbIOHT. 

Taken  and  sworn  before  me  on  the  day  and  year  first 
above  written,  at  Faiogton,  in  the  said  county. 

Db  Castbo  F.  Ltnb. 

The  said  De  Castro  Fisher  Lyne,  Esq.,  as  such 
justice  of  the  peace,  in  the  exercise  of  tne  discre- 
tion given  to  him  by  the  said  Act,  thereupon 
issued  bis  warrant  to  the  said  Richard  Bright, 
authorising  him  to  enter  and  search  the  premises 
of  the  said  Thomas  Gill  the  younger,  and  seize  any 
exciseable  lianors  found  thereupon.  The  said 
Bichard  Brignt  executed  the  warrant  aforesaid  on 
the  29th  April  last,  and  there  found  on  the  pre- 
mises of  the  said  Thomas  Gill  the  younger,  six 
pipes  of  cider,  which  he  then  seized  and  conveyed 
lu  safe  custody. 

On  the  3rd  May  1871,  he,  the  said  Bichard 
Bright  gave  notice  to  the  said  Thomas  Gill,  the 
younger,  under  the  hand  and  seal  of  Henry  Studdy, 
Esq.,  one  of  Her  Majesty's  justices  of  the  peace 
for  the  said  county,  that  he  the  said  Richard 
Bright  would  apply  for  an  order  for  the  sale  of 
the  said  cider  on  Wednesday,  the  10th  May  1871, 
at  the  court  room,  Brixham,  in  the  said  county, 
vhen  and  where  the  said  Thomas  Gill  the  younger 
might  attend  and  show  cause  why  the  said  cider 
should  not  be  sold,  as  the  law  directs. 

On  the  said  10th  May,  two  justices  of  the  peace 
in  petty  sessions  assembled  at  tne  court  room  at 
Bnxham  aforesaid,  when  the  said  Richard  Bright, 
hereinafter  called  the  respondent,  for  whom  Mr. 
F.  R.  Carter,  solicitor,  of  Torquay,  appeared,  and 
the  said  Thomas  Gill  the  younger,  hereinafler 
called  the  appellant,  for  whom  Mr.  Baker,  solicitor, 
of  Newton  Abbot,  appeared,  were  present ;  and  the 
respondent  gave  the  following  evidence. 

Richard  Bright,  having  been  duly  sworn,  saith  : 

I  am  a  police  constable,  living  at  Stoke  Oabriel.  I 
prodnoe  the  information  npon  which  I  obtained  the  war- 
rant against  Thomas  GiU  the  younger.  I  also  produce 
the  warrant.  I  went  to  Thomas  Gtill  the  yonnger  on 
Saturday  the  29th  April  1871,  at  Chnrston  Ferrers,  the 
place  indicated  in  the  warrant.  I  saw  Thomas  Gill  the 
younger  there,  and  read  the  warrant  to  him.  I  went  into 
the  cellar  and  found  five  pipes  of  cider,  which  I  beUeve 
were  fall.  In  a  sixth  pipe  a  tap  was  in,  and  soxe  gal- 
lons drawn.  There  were  there  also  four  emp^  pi|pes.  I 
went  and  hired  horses  and  trucks  and  took  the  cider  to 
Chnrston  Court,  Hr.  Bendle's  farm,  where  it  now  is.  I 
apply  to  the  magistrates  for  an  order  for  the  sale  of  the 
Older  so  seized,  and  to  direct  how  the  proceeds  of  the  sale 
may  be  apphed. 


Whereupon  the  a^^Uant's  attorney  procetided 
to  cross-examiue  the  said  respondent  with  a  view 
to  impeach  the  grounds  on  which  the  warrant  had 
been  granted,  and  also  proposed  to  call  witnesses 
for  the  appellant. 

To  this,  objection  was  made  by  the  respondent's 
attorney,  and  on  referring  to  the  Act  under  which 
they  were  proceeding,  the  justices  allowed  the  ob- 
jection of  the  respondent's  attorney,  and  refused 
to  permit  the  appellant's  attorney  to  cross- 
examine  the  respondent,  or  to  call  his  witnesses ; 
and  made  the  order  directing  a  sale  of  the 
liquor  seized  pursuant  to  the  Act,  holding  that  the 
appellant  by  the  statute  had  no  locu*  standi  in  the 
court,  and  the  summons  or  notice,  served  on  him 
to  appear  and  show  cause  why  the  cider  so  seized 
should  not  be  sold,  was  unnecessary,  and  not  con- 
templated or  provided  for  by  the  Act. 

Whereupon  the  appellant,  being  dissatisfied  with 
this  ruling  as  being  erroneous  in  point  of  law 
applied  to  the  justices  pursuant  to  sect.  2  of  the 
20  &  21  Vict.  c.  43,  to  state  and  sign  a  case  setting 
forth  the  facts,  and  the  grounds  of  such  determi- 
nation as  aforesaid  for  the  opinion  of  this  court. 

The  questions  for  the  opinion  of  the  court  are, 
whether  in  point  of  law  the  said  justices  were  right 
in  refusing  to  allow  the  appellant,  on  the  appbca-  - 
tion  of  the  said  respondent  for  an  order  to  sell  the 
cider  so  seized,  to  cross-^camine  the  respondent  on 
the  iitcts  on  which  the  justice  who  granted  the 
warrant  had  exercised  his  discretion,  or  for  the 
alleged  purpose  of  impeaching  the  proceedings 
taken  by  the  justice  who  had  granted  the  warrant 
aforesaid, or  its  execution;  the  justices  considering 
that  the  cider  having  been  seized  under  the  warrant 
aforesaid,  no  further  hearing  of  the  case  was  con- 
templated by  the  Act,  and  that  on  the  application 
by  the  respondent  in  petty  sessions  as  aforesaid, 
they  had  no  power  delegated  to  them  by  the  stat'ita 
bevond  that  of  making  an  order  for  the  sale  of  Uie 
cider. 

Collins  argued  for  the  appellant. — By  the  Wine 
and  Beerhouse  Act  Amendment  Act  1870  (33  &  34 
Vict.  c.  29)  s.  15,  "  Where  an  information  on  oath  is 
made  before  any  justice  of  the  peace  that  there  is 
reasonable  ground  for  believing  that  any  fermented, 
distilled,  or  exciseable  liquors  or  sweets  are  being 
unlawfully  sold  or  kept  for  sale  at  any  premises  or 
place  for  the  retail  whereat  of  fermented,  distilled, 
or  exciseable  liquors  or  sweets  no  licence  is  in 
force,  such  justice  may  in  his  discretion  grant  a 
warrant  under  his  hand  to  any  superintendent, 
Serjeant,  or  other  officer  or  officers  of  police,  by 
virtue  whereof  it  shall  be  lawful  for  the  afficer  or 
officers  named  in  the  warrant  at  any  time  or  times 
within  one  month  from  the  date  thereof  to  enter, 
and,  it  need  be,  by  force,  the  premises  or  place 
named  in  the  warrant,  and  every  part  thereof,  and 
to  search  for  and  seize  any  fermented,  distilled,  or 
exciseable  liquors  or  sweets  there  found  which 
there  is  reasonable  ground  to  suppose  are  in  such 
premises  or  place  for  the  purpose  ot  unlawful  sale 
at  such  or  any  other  premises  or  place ;  and  if  any 
person  b^  himself,  or  by  any  other  person  acting 
by  or  with  his  direction,  permission,  or  consent, 
refuse  or  neglect  to  admit  to  any  part  of  any  such 
premises  or  place  any  officer  or  person  demanding 
admittance  in  pursuance  of  the  provisions  of  this 
section,  he  shall  be  liable,  upon  summary  conviction, 
to  a  penalty  not  exceeding  20{.  Any  liquor  seized  ia 
pursuance  of  the  provisions  of  this  section  shall  be 
sold  in  such   manner   as  two  justices  ia  pett^ 
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sessions  may  direct,  and  the  proceeds  shall  be 
applied  in  the  same  manner  as  penalties  sum- 
marily imposed  by  the  same  juaticea  for  sole 
without  a  licence  might  be  applied."  Although 
this  Act  does  not  expressly  say  so,  the  litst 
part  of  this  section,  the  provision  that  liquor 
seized  shall  be  sold,  must  be  read  as  if  words 
were  interpolated  to  the  effect  "  unless  cause 
be  shown  to  the  contrary."  Although  silent 
on  the  subject,  the  Legislature  could  not  hare 
intended  that  in  this  matter  the  justices  were  to 
act  contrary  to  the  principles  of  natural  justice. 
The  object  of  the  section  seems  to  be  to  enable 
justices  to  seize  liquors  under  suspicious  circum- 
stances, before  the  owner  could  conceal  them ;  this 
object  would  be  defeated  if  the  owner  had  an  oppor- 
tunity to  show  cause  before  the  warrant  was  issued. 
It  cannot  therefore  be  said  that  the  proper  time 
for  the  owner  to  be  heard  was  at  any  otuer  stage  of 
the  proceedings  than  that  at  which  the  justices 
hero  refused  to  hear  the  appellant.  In  Reg.  v. 
Simpson  (10  Mod.  250),  Parker,  C.J.,  said:  "It 
is  more  agreeable  to  the  course  of  the  common  law 
that  he  (the  defendant  on  a  penal  information) 
should  be  summoned."  The  cases  of  Beg.  v. 
Benn  (6  T.  E«p.  198),  and  B.«x  v.  tU  Chan- 
cellor of  the  Univergity  of  Cambridge  (1  Str.  557), 
are  to  the  same  effect.  There  is  also  a  more  recent 
case.  Cooper  v.  the  Wandgworth  Board  of  Worke 
(8  L.  T.  Rep.  N.  S.  278 ;  32  L.  J.  185.  C.  P.), 
where,  under  the  Metropolis  Local  Management 
Act  1855,  8.  76,  a  district  board  of  works  ordered 
a  house  to  be  demolished,  in  de&ult  of  notice 
by  the  owner  before  he  commenced  building;  it 
was  held  that  the  board  could  not  legally  do  this 
without  giving  to  the  owner  an  opportunity 
of  showing  cause  why  the  house  should  not  be 
demolished.  Willes,  J.,  said :  "  Every  tribunal 
invested  witli  the  power  of  affecting  the  property 
of  her  Majesty's  subjects,  is  bound  to  give  the 
{Arties  against  whom  the  powers  are  to  be  exer- 
'cised  an  opportunity  of  being  heard.  This  rule  is 
universally  applicable."    [Stopped  by  the  court.] 

No  one  appeared  for  the  respondent. 

Lush,  J. — It  is  a  clear  and  established  rule  of 
law  and  justice,  that  no  one  shall  be  subject  to  a 
penalty  either  upon  his  person  or  property,  with- 
out an  opportunity  of  beingheard,  and  I  thmk  that 
rule  applies  to  this  case.  The  words  of  the  section 
necessarily  imply  that  the  owner  should  have  an 
opportunity  of  showing  that  the  evidence  upon 
which  the  warrant  had  been  g^ranted  was  not  true, 
or  of  giving  an  explanation  of  the  suspicious  cir- 
cumstances, before  the  justices  make  an  order  to 
sell. 

Hanmzm,  J.,  concurred. 

Judgment  for  appellant. 

Attorneys  for  appellants.  Church,  Son,  and 
Clarke,  for  Francu  and  Baker,  Newton  Abbott. 


CoBX  (app.)  t>.  Jahxs  (resp.) 
6^7  Wm.  4,  c.  87, ».  8 —  Convielum  for  tuing  an 
aduUeraiing  ingredient  in  bread — Ahseneeof  guiUy 
knowledge. 
By  6  ^7  Will.  4,  e.  37,  «.  8,  no  haJeer  or  other  per- 
son who  shcdi  make  bread  for  sale,  nor  amy  journey- 
man or  other  servant  of  any  tueh  baker  or  other 
person  shall  use  amy  mia;^e  or  ingredient  as 
therein  provided,  upon  pain  that  every  such  per- 
son sholl  pay  a  penaUy,  and  it  shaiU  be  lawful  for 


the  magistrates  to  came  the  offender's  narne  to  be 
j^bliahed  in  a  newspaper.  By  sect.  9  a  penalty 
u  imposed  upon  any  person  who  shall  knowingly 
sell  any  such  ingredient  mixed  with  meal  or 
flow.  By  sects.  12  and  13  a  penaUy  is  imposed 
upon  a  baker  having  such  ingredients  on  his  pre- 
mises, and  a  remedy  is  given  to  a  master  against 
his  servant,  if  the  former  be  convicted  in  conse- 
quence of  the  foMU  of  his  servant. 
Held,  upon  a  case  stated  by  magistrates,  thai  a  baker 
could  not  be  convicted  under  sect.  8  of  using  an 
adulterating  ingredient  in  making  bread,  unless 
he  or  his  setvant  luid  guilty  knowledge  of  such 
use. 
Case  stated  under  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  holden  at  Bolton  in  and  for 
the  borough  of  Bolton  in  the  county  of  Lancaster, 
on  the  24th  Dec.  1870,  before  three  of  Her  Majesty's 
justices  of  the  peace,  acting  in  and  for  the  said 
borough,  James  Core,  the  above-named  appellant, 
was  charged  on  an  information  laid  by  William 
James,  the  above-named  respondent,  being  the 
inspector  of  nuisances  and  provisions  to  the 
local  board  of  health  for  the  borough  of  Bolton, 
"  for  that  he  the  said  appellant  being  a  per- 
son making  bread  for  ude  beyond  the  limits 
mentioned  and  set  forth  in  the  Act  of  Par- 
liament hereinafter  mentioned,  to  wit,  out  of 
the  city  of  London  and  the  liberties  thereof, 
and  beyond  the  weekly  Bills  of  Mortality,  and 
ten  miles  of  the  Boyal  Exchange,  did  on  the  16th 
Dec.  instant  in  a  certain  shop  m  Newport-street, 
in  Great  Bolton  aforesaid,  use  a  certain  mixture  or 
ingredient,  to  wit,  alum,  in  the  making  of  certain 
bread  for  sale  in  such  shop,  such  mixture  or  in- 
gredient being  other  than  and  except  such  as  are 
mentioned  and  enumerated  in  the  second  section 
of  the  statute  made  in  the  sixth  and  seventh  years 
of  the  reign  of  his  late  Mmesty  King  William  the 
Fourth,  chapter  37,  intituled '  An  Act  to  repeal  the 
several  Acts  now  in  force  relating  to  bread  to  be  sold 
ontof  thecityof  London  and  thebberties  thereof,  and 
beyond  the  weekly  Bills  of  Mortality,  and  ten  miles 
of  the  Boyal  Exchange,  and  to  provide  other  reg^ula- 
tions  for  the  making  and  sale  of  bread,  and  for  pre- 
yentiuK  the  adulteration  of  meal,  flonr,  and  bread 
beyond  the  limits  aforesaid.'  " 

Evidence  was  eiven  of  the  purchase  of  a  loaf  of 
bread  in  the  snop  of  the  appellant,  and  the 
appellant  also  aiunitted  at  the  time  that  the 
loaf  was  his  own  making;  the  evidence  in  this 
respect  being  that  when  the  loaf  was  bought 
on  the  16th  Dec.,  the  witness  who  made  the  pur- 
chase said  to  appellant,  "  I  want  a  two  pound  loaf 
of  your  own  making."  Further  evidence  was 
given  that  on  analysis  the  said  loaf  contained 
40'97  grains  of  alum.  The  appellant  also  produced 
his  baker,  who,  being  duly  sworn,  deposed  that  the 
bread  sold  on  the  I6th  Dec.  was  made  by  him 
from  a  sack  of  flour  in  appellant's  shop ;  that  he, 
the  baker,  did  not  put  any  alum  in  the  flour,  and 
that  none  could  have  got  in  without  his  know- 
ledge ;  that  he  was  the  only  person  who  made  the 
bread ;  that  he  made  it  purely  from  the  flour;  and 
that  no  other  person  worked  on  the  premises  but 
himRelf. 

In  cross-examination  of  the  analyst  by  the 
appellant's  attorney,  the  following  were  the  cUef 
answers  elicited  by  the  attorney's  questions  : 

"  If  the  bread  was  pure  and  the  flour  impure,  I 
should  say  the  bread  was  not  the  production  of 
that  flour.    The  loel  in  question  came  from  impure 
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flonr.  The  loaf  mic^t  be  impure  from  pure  floor, 
as  imparities  mignt  be  adoed.  I  cannot  say 
whether  the  alum  was  in  the  flonr  before  the  bread 
was  mode.  It  might  have  been  iu  the  flour.  I  can 
give  no  opinion  as  to  whether  it  was  in  the  flour  or 
the  bread  first." 

The  appellant's  attorney  contended  that  the  Act 
of  Parliament  being  highly  penal,  the  utmost 
stringency  should  be  exei-cised  m  the  inquiry,  and 
if  the  evidence  was  equally  reooncileable  with 
innocence  as  with  guilt,  the  appellant  ought  not  to 
be  convicted,  and,  further,  that  beyond  the  simple 
finding  of  the  alum  in  the  loaf  of  bread  in  ques- 
tion there  was  no  evidence  whatever  even  of  a 
prima  facie  character  that  the  appellant  had  used 
the  mixture,  to  wit,  alum.  And  that  the  appellant 
was  ready  to  give  the  name  of  the  miller  from 
whom  he  had,  prior  to  the  16th  Dec,  the  day  of 
the  alleged  sale  by  him  of  the  said  loaf  of  bread, 
purchased  wholesale  ten  sacks  of  flour,  and  pro- 
duce a  portion  of  the  whole  of  what  he  had  still 
on  hand,  so  that  the  party  really  culpable  might 
be  reached,  pursuant  to  the  provisions  of  the  9th 
section  of  the  Act  of  Parliament  under  which  the 
appKUant  was  sought  to  bo  convicted.  The  appel- 
lant's attorney  further  contended  that  the  appellant 
was  not  a  practical  baker,  and  had  only  recently 
given  up  the  trade  of  a  tailor,  and  never  took  any 
part  whatever  in  the  making  of  bread. 

The  justices  were  of  opinion  that  the  appellant 
did  use  a  certain  mixture  or  ingredient,  to  wit, 
alom,  in  the  making  of  the  said  bread  for  sale  in 
such  shop,  and  convicted  the  appellant  in  the  sum 
of  52.  and  costs.  The  said  appeUant  being  disaatis- 
fied  with  this  decision,  as  being  erroneous  in  point 
of  law,  made  application  in  writing  within  three 
days  to  state  and  sign  a  case  setting  forth  the 
facts  and  grounds  of  such  determination  for  the 
opinion  thereon  of  her  Majesty's  Court  of  Queen's 
Bench  at  Westminster;  and  the  said  appeUant 
having  duly  entered  into  the  recognizances  required 
by  the  said  statute,  the  justices  stated  the  follow- 
ing questions  for  the  consideration  of  the  Court  of 
Queen's  Bench : — 

1.  Whether,  supposing  the  said  alum  to  have 
htai  mdzed  in  the  sauL  flour  previous  to  the 
purchase  thereof  by  the  appellant,  the  said  a{^l- 
lant  was  eatitied  to  his  acquittal  on  the  ground 
that  he  did  not  mix  the  said  alum  in  the  said  floor. 

2.  Wheth«'  the  fact  of  the  said  loaf  of  bread 
being  upon  the  appellant's  premises,  admitted  to 
be  his  own  maknig  —  that  is  to  say,  by  the 
appeUant  admitting  to  the  officer,  Batcliffe,  that 
toe  bretd  was  of  his  own  malring^—and  containing 
ahun  mixed  in  the  bread,  was  sufficient  to  ground 
a  oonviotinn  "  for  using  a  certain  mixture  or  in* 
giedient,  to  wit,  alum  in  the  making  of  sncii  bread." 

The  case  had,  at  a  previous  hearing,  been  sent 
back  to  the  jnstioea  in  order  that  they  should  find 
as'aikst  whether  the  appellant  knew  that  alum 
had  been  nsed  in  making  this  bread. 

The  justiceB  amendea  the  case  as  follows : — 

"At  the  hearing  of  the  case  in  question  no 
evidence  was  adduced  tending  to  prove  the  know- 
ledge of  the  appellant  that  alum  was  used  in  the 
bread  in  question,  and  we  did  not  find  that  appel- 
lant knew  that  alum  was  used  in  audi  bread. 

Baylie  argued  for  the  appellant. — The  efi'ect  of 
the  case  and  the  amendment  is  that  it  must  be 
assumed  that  neither  the  appellant  nor  his  servant 
had  any  knowledge  that  alum  was  in  this  bread, 
and  the  question  is  whether  the  appeUant  can  be 


convicted  of  using  alum  without  this  knowledge 
on  the  part  of  either  of  them.  Sect.  8  of  6  &  7 
Will.  4,  c.  37,  enacts  that  "No  baker  or  other 
person  or  persons  who  shaU  make  bread  for  sale 
beyond  the  limits  aforesaid,  nor  any  journeyman 
or  other  servant  of  any  such  baker  or  other  person, 
shall  at  any  time  or  times,  in  the  making  of  bread 
for  sale  beyond  such  Umits,  use  any  mixture  or  in- 
gredient whatsoever,  in  the  making  of  such  bread, 
other  than  and  except  as  hereinbefore  mentioned, 
on  any  account,  or  under  any  colour  or  pretence 
whatsoever,  upon  pain  that  every  such  person, 
whether  master  or  journeyman,  servant  or  other 
person,  who  shall  ofi'end  in  the  premises,  uid  shaU 
be  convicted  of  any  such  ofience  by  the  oath,  or 
in  case  of  a  qu^eer  by  affirmation,  of  one  or  more 
credible  witness  or  witnesses,  or  by  his,  her,  or 
their  own  confession,  shall  for  every  such  offence,  . 
forfeit  and  pay  any  sum  not  exceeding  lOi.,  nor' 
less  than  52.,  or  in  default  thereof  shi^,  by  warrant 
under  the  hands  and  seal  of  the  magistrate  or 
magistrates,  justice  or  justices,  before  whom  such 
offender  shall  be  convicted,  be  apprehended  and 
committed  to  the  house  of  correction,  or  some  - 
prison  of  the  city,  county,  borough,  or  place 
where  the  offence  shaU  have  been  oommitteid,  or 
the  ofi'ender  or  offenders  shaU  ba  apprehended, 
there  to  remain  for  any  thne  not  exceeding  six 
calendar  months,  with  or  without  hard  labour, 
from  the  time  'of  such  commitment,  unless  the 
penalty  shall  bo  sooner  paid,  as  any  such  magis- 
trate or  magistrates,  justice  or  justices,  shall  think 
fit  and  order ;  and  it  shaU  be  lawful  for  the  ma|^- 
trate  or  magistrates,  justice  or  justices,  before 
whom  any  such  offender  or  offenders  shall  be  con- 
victed, to  cause  the  ofiendcr's  name,  place  of  abode 
and  office,  to  be  published  in  some  newsp^ter 
which  shall  be  printed  or  published  in  or  near  the 
city,  county,  borough,  or  place  whwe  the  offence 
shaU  have  been  committed,  and  to  defiray  the  ex- 
pense of  publishing  the  same  out  <£  the  money  to 
be  forfeited  as  last  mentioned,  in  case  any  shall 
be  so  forfeited,  paid,  or  recovered."  This  poUioa- 
tion  is  a  punishment  for  something  which  the 
Legislature  clearly  intended  to  be  considered  as 
disgraceful,  and  although  the  word  "  knowingly" 
is  not  employed  as  in  the  9th  section  witii  respect 
to  selling,  tlie  word  "nse"  must  be  taken  to  imply 
with  intention.  [Lush,  J. — Sect.  13  contemplates 
a  master  being  punished  for  the  act  of  his  servant.] 
But  it  does  not,  therefore,  follow  that  he  should  be 
liable  for  what  was  done  in  the  ignorance  of  both  of 
them.  Thebakermaybeliableundersect8.11andl2  ' 
for  having  ingredients  for  adulteration  on  his  pre- 
mises without  his  knowledge,  but  the  Legislatnre 
probably  intended  to  distinguish  such  a  proceed- 
ing from  that  of  the  innocent  use  of  a  mixture 
supplied  to  him  by  other  people. 

J.  Edwards,  for  the  respondent. — There  is 
nothing  in  the  words  of  the  section  to  render 
proof  of  the  baker's  intention  necessary  to  justify 
his  being  convicted  for  using  adulterated  flonr. 
This  and  the  other  Acts  conoeming  bakehouses 
and  bread  were  passed  to  protect  the  public  from 
imposition  by  tmtt  partnmmr  trader  ana  the  Legis- 
lature has  rendered  it  compulsory  upontfae  bakers 
to- exercise  oarein&e  uae  of  their  "inatarialB.  It 
is  for  neeleot  dt  that  dnty-the  t^ipeUant  has  been 
convioted. 

Ba'^ia  waa  not  henrd  in  raphr. 

Ldbh,  J, — I  am  of  opimon  that  thia-  eanviction 
must  be  quashed.    The  questian  for  oar  oonsido- 
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ration  depends  npon  the  intention  of  the  Legis- 
latnre  in  imposing  a  penalty  upon  a  baker  for 
using  a  forbidden  mixture  or  ingredient  in  his 
bread,  according  to  the  8th  section  of  this  Act.  By 
the  following  section  a  penalty  is  imposed  upon 
any  person  who  shall  "  kuowiugiy  sell  or  offer,  or 
expose  for  sale,  either  Beparately  or  mixed,  any 
meal  or  flour  of  one  sort  of  corn  or  grain  as  the 
meal  or  flour  of  any  other  sort  of  corn  or  grain,  or 
any  ingredient  whatsoever  mixed  with  the  naeal  or 
flour  so  sold  or  offered  or  exposed  for  sale."  I 
think  these  two  sections  must  be  taken  together ; 
and,  so  taking  them,  the  user  of  the  8th  section 
must  be  with  a  guilty  knowledge  to  justify  a  coa- 
yiction.  Sect.  13  gives  a  remedy  to  a  master  against 
liis  servant  for  any  wilful  act  of  the  servant  by 
which  the  master  mav  be  brought  within  the  provi- 
sions of  the  statute;  but  I  do  not  think  it  was  con- 
templated that  a  baker  should  be  convicted,  when 
both  he  and  bis  servants  were  innocent  of  any  in- 
tention to  use  these  ingredients.  The  magistrates 
have  here  acquitted  the  appellant  of  guilty  know- 
ledge, and  they  seem  to  me  to  have  also  acquitted 
the  servant. 

Haniibn,  J. — I  am  of  the  same  opinion.  I  think 
the  meaning  of  the  8th  section  is,  that  if  a  baker 
uses  alum  or  any  other  adulterating  ingredient, 
and  knows  that  he  is  using  it,  or,  if  he  uses  it  and 
bis  servant  is  aware  of  it,  he  or  his  servant  may  be 
convicted ;  but  if  there  be  an  utter  absence  of 
knowledge  on  the  part  of  both  the  baker  and  his 
servant,  neither  of  them  can  be  said  to  use  the 
ingredient  so  as  to  render  him  liable  to  the 
penalties  imposed.  I  think  a  baker  cannot  be 
answerable  for  what  may  be  an  accident  or  the 
fkult  of  someone  over  whom  he  has  no  control. 
I  am  the  more  inclined  to  adopt  this  yiew  in 
consequence  of  the  provisions  alluded  to  by  my 
brother  Lush  concerning  a  master's  liability  for 
his  servant's  acts,  and  his  remedy  against  his 
servant;  and  also  in  consequence  of  the  penalty 
of  publication  imposed  upon  a  breach  of  this  8th 
section,  which  goes  &r  to  show  that  the  Legis- 
lature contemplated  it  as  something  disgraceful. 
Judffmentfor  appMcmt. 

Attorneys  for  appellant,  Uhetier  and  tlrquhart, 
for  Taylor  and  iS^on,  Bolton. 

Attorney  for  respondent,  C.  E.  Aibott,  for  B.  0. 
Hiimell,  Bolton. 


Cacdweu,  (app.)  V.  Hanson  (rosp.). 

Melropoliian  Building  Aet  1855  (18  ^  19  VieL  e. 
122),  «.  61 — Owner — Liability  for  dittrict  iwr- 
wyor'i/ees. 

The  omMlant  wcu  owner  in  fee  of  land  within  the 
dimnet  of  the  Metropolitan  Building  Acts,  of  which 
he  agreed,  in  Feb.  18/0,  togiveio  one  Loud,  a  b  uilder, 
a  lease,  from  Sept.  1865,  for  ninety-nine  years,  at 
a  peppercorn  rent,  until  June  1870,  and  at  282.  a 
year  afterwards.  The  lease  was  to  be  made  as 
toon  as  certain  houses  to  be  built  by  Loud  were 
eouered  in,  which  it  was  agreed  should  be  done  by 
March  1870.  On  the  26th  Oct.  1870  the  respondent, 
the  district  surveyor,  sent  to  Loud  his  fn-oper  bUifor 
fees  under  sect.  51  of  the  Metropolitan  Building 
Act  1856  (18  ^  19  Viet.  c.  122).  These  fees  were 
not  paid,  and  Loud  became  insolvent.  The 
respondent,  in  March  1871,  delivered  his  biU  for 
fees  to  the  appeUant,  as  owner,  and  upon  his 
rtfuaal  to  pay,  obtained  a  summary  conviction 
agamtt  him  for  the  amount. 


Held,  upon  a  ease  stated  by  tJie  nmgislrate,  thai  the 

appeUant  was  not  owner  of  tlte  buildings  so  erected 

within  Uie  meatiiiig  of  thai  section  at  the  tUne  the 

respo}tdeut'sfees  became  due. 
This  was  a  case  stated  by  one  of  the  magistrates  of 
abe  police  courts  of  the  metropoUs,  sitting  at  the 
Wandsworth  police  court,  in  the  county  of  Surrey, 
and  withiu  the  metropolitan  police  district,  under 
the  statute  20  &  21  Vict.  c.  43,  on  the  application 
in  writing  of  the  appellant,  who  was  dissatisfied 
with  his  determination  npon  the  question  of  law 
which  arose  before  him,  as  hereinafter  stated,  on 
the  3rd  May  1871,  at  the  Wandsworth  police  court 
aforesaid,  the  appellant  having  duly  entered  into  a 
recognisance  to  prosecute  the  appellant. 

Upon  the  hearing  of  a  certain  complaint  pre- 
ferred by  the  respondent,  the  district  surveyor  for 
the  district  of  !North  Battersea,  in  the  county  of 
Surrey,  within  the  said  metropolitan  poUce  district, 
again:it  the  appellant,  under  sect.  61  of  the  18  &  19 
V  ict.  c.  122  (the  Metropolitan  BuUdings  Act  1865), 
for  that  the  appellant  did  unlawfully  neglect  and 
refuse  to  pay  to  the  respondent  the  sum  of  82.  10«., 
due  to  the  respondent  by  the  appellant,  for  the 
respondent's  fees  in  respect  of  certain  buildings, 
of  which  the  appellant  was  owner,  within  the 
respondent's  said  district ;  a  proper  bill,  specifying 
the  amount  of  the  same,  having  been  duly  delivered 
to  the  appellant. 

The  magistrate  ordered  the  appellant  to  pay  to 
the  resp>ondent  the  said  sum  of  8t.  lOe. 

The  following  facts  were  either  proved  or 
admitted  by  both  parties  :* 

The  appellant  is,  and  was  at  all  the  times  herein- 
after mentioned,  seised  in  fee  of  an  estate  within 
the  parish  of  St.  Mwy,  Battersea,  in  the  county  of 
Surrey,  called  the  Clapham  Junction  Estate,  wliioh 
he  has  laid  out  for  building  purposes. 

The  defendant  is,  and  was  at  all  the  times  here- 
inafter mentioned  the  district  surveyor  for  the  dis- 
trict of  North  Battersea,  in  .the  said  county  of 
Surrey,  within  which  district  the  said  Clapham 
Junction  Estate  is  situate. 

By  an  agreement  dated  the  18th  Feb.  1870, 
made  between  the  appellant  of  the  one  part  and 
one  James  Loud  of  tne  other  part,  the  appellant, 
in  consideration  of  the  rents,  covenants,  and  agree- 
ments thereinafter  agreed  to  be  paid  and  performed, 
agreed  with  Loud  that  when  and  so  soon  as  he. 
Loud,  should  have  erected  and  covered  in  with 
slates  or  tiles  the  messuage,  tenement  and  outbuild- 
ings upon  each  of  the  several  plots  of  ground  there- 
inafter described  to  the  satia&ction  of  the  appel- 
lant's surveyor  for  the  time  being,  he,  the  appeluutt 
wonlddemisebyseparate  leases,  as  thereinafter  men- 
tioned, unto  Loud  or  his  nominee  or  nominees  four 
several  plots  of  ground  situate  on  the  south  side  of 
Livingstone-road,  being  portions  of  the  said  Clap- 
ham Junction  Estate,  delineated  in  the  plan  of  tne 
said  estate  and  numbered  107, 313, 314,  315  ;  and 
also  the  four  several  messuages  or  tenements  and 
outbuildings  to  be  erected  and  built  thereon  by 
Loud  for  the  term  of  99  years  from  the  29th  Sept. 
1865,  at  the  rent  of  a  peppercorn,  until  the  2^h 
June  1870,  and  from  thence  at  the  yearly  rent  of 
282.  during  the  remainder  of  the  said  term,  clear 
of  all  taxes  except  property  tax.  Loud  thereby 
also  agreed  that  he  would  wt  his  own  cost,  under 
the  inspection  and  to  the  satisCaction  of  the  appel- 
lant's surveyor,  erect  and  build  npon  each  of  ibe 
said  several  plots  of  land  a  good  and  sabstantial 
meeauage   or   tenement,  with   out-offices,  to   be 
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severally  erected  and  roofed  in  by  the  25th  March 
1870,  and  completely  finished  fit  for  habitation  by 
the  24th  June,  1870.  The  said  agreement  contained 
all  usual  clauses,  and  is  to  be  taken  as  forming  part 
of  this  case  for  reference  if  necessary. 

Shortly  after  the  date  of  the  said  agreement, 
Loud  commenced  the  erection  of  the  said  four 
houses,  and  proceeded  therewith,  but  the  same 
were  not  completed  within  the  time  provided  by 
the  said  agreement,  and  the  appellant  extended 
the  time  for  such  completion  from  time  to  time. 

The  said  houses  were  roofed  in,  in  or  about  the 
month  of  Sept.  1870.  The  same  were  duly  sur- 
veyed by  the  respondent,  who  delivered  to  Loud 
on  or  about  the  26th  Oct.  1870,  being  one  clear 
month  after  the  roofs  of  the  said  four  buildings 
respectively  had  been  covered  in,  a  proper  bdl 
specifying  the  amount  of  his  fees  in  tnat  behalf, 
amounting  to  82. 10«.,  for  surveying  the  same,  pur- 
suant to  the  statute :  but  Loud  did  not  pay  the 
same,  or  any  part  thereof,  and  subsequently 
effected  an  arrangement  with  his  creditors  under 
the  provisions  of  the  Bankruptcy  Act  1869. 

On  or  about  the  6th  March  1871,  the  respondent 
duly  delivered  to  the  appellant,  as  the  alleged 
owner  of  the  said  four  houses,  a  proper  bill,  speci- 
fying the  amount  of  his  fees  for  surveying  the 
same,  which  fees  the  appellant  refused  to  pay. 

On  the  part  of  the  appellant  it  was  contended 
that  Loud  was  the  owner  of  the  buildings  so 
erected  by  him,  and  in  respect  of  which  the  re- 
spondent's fees  were  incurred,  within  the  meaning 
<M  the  statute,  and  that*  the  appellant  was  not  the 
owner. 

On  the  part  of  the  respondent  it  was  contended 
that  the  appellant  was  in  the  receipt  of  the  rent 
and  profits  of  the  said  buildings  at  the  time  when 
the  respondent's  services  were  performed,  and 
that  he  was  the  owner  there<^  within  the  meaning 
of  the  statute,  so  as  to  be  liable  to  the  payment  m 
the  respondent's  fees  in  respect  thereoL 

The  magistrate,  being  of  opinion  that  the  re- 
spondent's contention  was  right,  gave  his  determi- 
nation against  the  appellant  in  the  manner  before 
stated. 

The  question  of  law  upon  which  the  case  is 
stated  for  the  opinion  of  the  court  therefore  is, 
whether  the  appellant  was  the  owner  of  the  build- 
ings in  respect  of  which  the  respondent's  fees  were 
incurred,  within  the  meaning  of  sects.  3  and  51  of 
the  Metropolitan  Building  Act  1855. 

If  the  court  should  be  of  opinion  that  the  ap- 
pellant is  liable  to  pay  such  fees  as  aforesaid,  then 
the  said  order  is  to  stand ;  but  if  the  court  should 
be  of  the  contrary  opinion,  then  the  said  order  is 
to  be  set  aside,  and  the  said  complaint  is  to  be 
dismissed. 

Wuddy  argued  for  the  appellant. — By  the  inter- 
pretation clause,  sect.  3,  of  the  Metropolitan  Build- 
mg  Act  1855  (18  &  19  Vict.  o.  122),  the  word 
"  owner  "  shall  apply  to  every  person  in  possession 
or  receipt  either  of  the  whole  or  of  any  part  of 
the  rents  or  profits  of  any  land  or  tenement,  or  in 
the  occupation  of  such  land  or  tenement  other 
than  as  a  tenant  from  year  to  year  or  for  any 
less  term,  or  as  a  tenant  at  will.  And  by  sect.  51, 
at  the  expiration  "  of  one  month  after  tne  roof  of 
any  buUaing  surveyed  by  any  district  surveyor 
under  this  Act  has  been  covered  in,  the  district 
surveyor  shall  be  entitled  to  receive  the  amount 
of  fees  due  to  him  from  the  builder  employed  in 
erecting  such  building,  or  in  doing  such  work, 


or  in  doing  any  matter  in  respect  of  which  any 
special  service  has  been  performed  bv  the  surveyor, 
or  from  the  owner  or  occupier  of  t^e  building  so 
erected  or  in  respect  of  which  such  work  has  been 
done  or  service  performed ;  and  if  any  such  builder, 
owner,  or  occupier  refuses  to  pay  the  same,  such 
fees  may  be  recovered  in  a  summary  manner 
before  a  justice  of  the  peace,  upon  its  being 
shown  to  the  satisfaction  of  such  justioo  that  a 
proper  bill  specifying  the  amount  of  such  fees 
was  delivereu  to  such  builder,  owner,  or  occu- 
pier, or  sent  to  him  in  a  registered  letter  ad- 
dressed to  his  last  known  residence."  It  was  held 
in  Tubb  V.  Good  (L.  Rep.  5  9.  B.  443 ;  22  L.  T. 
Bep.  N.  S.  885)  that  "owner  "  in  this  section  meant 
owner  for  the  time  being  when  the  fees  became 
due.  It  appears  from  the  case  that  these  houses 
were  roofed  in  before  the  26th  Sept.  1870,  and  it 
was  not  until  the  29th  o.'  that  month  that  the 
appellant  was  entitled  to  anything  more  than  a 
peppercorn  rent.  The  case  of  Evelyn  v.  Whicheord 
(£.  u.  &  E.  126)  decided  that  under  this  section  an 
owner  of  land  in  fee  simple  who  lets  it  on  a  build- 
ing lease  at  a  peppercorn  rent  is  not  liable  as 
owner  to  the  surveyor  for  fees  in  respect  of  build- 
ings afterwards  erected  on  such  land,  a  peppercorn 
rent  not  being  within  the  meaning  of  the  words 
"  of  the  whole  or  of  any  part  of  the  rents  or  profits 
of  any  land  or  tenement"  in  the  interpretation 
clause,  sect.  3.  Loud  was  clearly  not  only  the 
builder  but  the  owner,  popularly  speaking,  en  the 
house.  The  general  words  in  the  interpretation 
clause  are  quuified  by  the  particular  wonls  in  the 
section.  Where  a  section  in  the  Act  deals  only 
with  buildings,  and  does  not  refer  in  any  way  to 
land,  the  word  "  owner,"  if  used  in  it,  must  be 
limited  in  its  application  to  buildings  only. 
[Hamnkn,  J. — There  is  nothing  in  the  case  to  show 
that  the  survevor's  work  was  done  before  the 
29th  Sept. ;  altnough  be  cannot  recover  his  fees 
until  a  month  after  a  house  is  roofed  in,  he  mar, 
it  seems,  survey  the  house  the  day  before  he  sends 
his  proper  bill.  Lush,  J. — The  surveyor's  duty  is 
to  the  public,  and  he  has  to  inspect  all  buildings 
thronuiout  their  construction :  sect.  39.1 

W.  1b.  Cooler  for  the  respondent. — I  admit  that  if 
a  lease  had  been  granted  to  Lend  before  the  build- 
ing works  commenced,  the  builder  would,  upon  the 
authority  of  Trihh  v.  Good,  have  been  ihe  only 
person  who  could  have  been  made  liable.  Here, 
nowever,  there  is  nothing  but  an  agreement  for  a 
lease  upon  a  condition  which  the  case  finds  has  not 
been  fulfilled.  It  is  not  right  that  the  surveyor 
should  have  to  consider  the  equities  between  the 
parties.  The  only  question  is,  who  was  the  legal 
owner?  Loud  certainly  is  not  and  never  was. 
[Lusa  J. — ^It  may  be  that  the  interpretation  clause 
meant  that  the  "  owner"  should  be  the  person  who 
was  entitled  to  receive  rents  and  profits,  and  not 
necessarily  the  person  who  had  the  legal  title.] 
The  appellant  being  owner  of  the  land  was  also 
owner  of  the  houses  upon  it:  in  any  case,  even 
under  the  agreement,  he  was  entitled  to  rent  on  the 
29th  September,  and  it  was  not  until  the  respon- 
dent could  deliver  his  biU  that  he  was  entitled  to 
receive  his  fees. 

Waddy  was  heard  in  reply. 

Lush,  J. — I  am  of  opinion  that  the  appellant  is 
entitled  to  our  judgment.  I  think  he  was  not  at 
the  time  when  these  fees  became  due  the  owner 
"of  the  building  so  erected,  or  in  respect  of  which 
such  work  has  been  done  or  service  performed," 
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according  to  the  words  of  the  Slst  section.  Not- 
withstanding  the  extended  meaning  of  owner  in 
the  interpretation  clause,  I  think  here  it  ia  in- 
tended to  carry  with  it  merely  the  popular  sense. 
The  statute  never  intended  that  the  surveyor 
should  enter  upon  an  investigation  into  the  title  of 
the  land,  but  that  he  should  nave  his  claim  against 
the  person  who  would  be  popularly  called  the  owner 
of  the  buildings.  The  interpretation  clause  seems 
to  exclude  with  respect  to  the  whole  Act  the  limita- 
tion of  the  word  to  a  mere  legal  owner ;  it  relates 
to  the  person  who  would  be  entitled  to  the  rent 
from  an  occupier.  Loud  was,  at  the  time  these  fees 
were  due  to  the  respondent,  the  builder,  and  the 
owner  of  the  building^,  and  he  was  the  only  person 
upon  whom  the  surveyor  had  any  cl^im. 

Hannbn,  J. — I  think  the  case  is  not  free  from 
difficulty,  but  on  the  whole  I  agree  with  my 
brother  Lush. 

Jtidgment  for  appellant. 

Attorneys  for  appellant,  h^gle.  Cooper,  and  Hohnet. 
Attorney  for  respondent,  F.  Jacobs. 


Wilson  (app.)  v.  The  Mayor  and  Cobfobaiion  or 
Bolton  (resps.). 

Expentea  of  toorkt  executed  by  a  local  hoard  of 
health — Recovery  against  owner  in  a  gummanj 
manner — Prlvaie  improvement  expenses — Fublus 
Health  Act  184S— Local  Government  Acts  1868 
and  1861. 
By  the  Public  Health  Ad  1848,  ss.  69  and  90,  a  heal 
board  of  health  may,  under  certain  cireumstanoet, 
exeeuieviorlcs  in  a  street,  not  a  highway,  and  recover 
the  expenses  from  the  owners  of  Itouses  in  the  street 
in  a  suminary  m,anner;  or  the  same  may  be  declared 
by  order  of  the  said  local  board  to  be  private  im- 
provement expenses,  and  be  recoverable  as  siKh 
from  the  occupiers  of  the  said  houses  by  a  private 
improvement  rate.  By  the  Local  Government 
Amendment  Act  1861,  s.  23,  the  expenses  which 
have  been  incurred  by  any  local  board  of  health 
asprivaie  improvement  expenses  ntay,  by  order  of 
the  board,  be  declared  payable  by  annual  instai- 
ments,  and  be  recovered  'from  the  owner  or  oc- 
etipisr  of  premises  in  the  same  nuinner  as  general 
district  rates. 
The  respondents  made  a  demand  upon  the  appellant 
as  oioner  for  his  proportion  of  the  expenses  of  work 
duly  executed  by  them  in  Jan  1861.  No  payment 
was  made,  and  nothing  further  was  done  in  the 
matter  untU  the  25th  Aug.  1870,  tvhe}^  the  respon- 
dents declared  the  amount  claimed  from  the  ap- 
pellant to  be  private  improvement  expenses,  payable 
oy  him  in  itutalments.  Magistrates,  upon  a  sum- 
mons, ordered  the  appellant  to  pay  the  first  in- 
stalment : 
Seld,  imon  a  ease  stated,  that  the  magistrates'  order 
was  invalid.  The  court,  without  expressing  an 
opiTwrn  as  to  the  period  to  which  a  board  is  limited 
for  the  purpose  of  dedaring  esmenses  to  be  for 
private  improvements,  when  no  demand  has  been 
previously  made,  considered  that  the  respondents 
could  not  avail  themselves,  as  thei/  had  here 
attempted  to  do,  of  both  the  aUemative  modes  of 
proceeding  against  the  appellant,  of  which  the 
Public  Health  Act  1848  gave  them  the  option. 
This  was  a  case  stated  by  two  of  Her  Majesty's 
jnstioes  of  the  peace  in  and  for  the  borough  of 
Bolton,  in  the  county  of  Lancaster,  under  the 
statute  20  &  21  Yict.  c.  43,  for  purpose  of  ob- 


taining the  opinion  of  this  court  on  the  questions 
of  law  which  arose  as  hereinafter  stated. 

At  a  petty  sessions  holden  at  Bolton  aforesaid, 
in  and  for  the  said  borough,  on  the  •2-5th  Feb.  1871, 
the  above  named  appellant  appeared  in  obedience 
to  a  summons  duly  served  upon  him  in  that 
behalf,  the  offence  alleged  in  which  said  summons 
was  in  the  words  and  figures  following,  that  is  to 
say, 

"Borough  of  Bolton,  in  the  county  of  Lan- 
caster, to  wit.  To  Nathaniel  Wilson,  of  Little 
Bolton,  in  the  said  borough  and  county,  gentleman. 
Whereas  complaint  hath  this  day  l^en  made 
before  the  ondersigned,  one  of  Her  Majesty's 
justices  of  the  peace,  acting  in  and  for  the  said 
borough,  for  that  you,  the  said  Nathaniel  Wilson, 
being  now  and  at  the  time  of  the  serving  of  the 
notice  in  writing  next  hereinafter  mentioned,  the 
owner  of  certain  premises  fronting,  adjoining,  and 
abutting  upon  a  certain  street  to  wit,  Markland- 
street,  in  Great  Bolton,  in  the  borou^  of  Bolton 
aforesaid,  the  same  not  being  a  highway  repairable 
by  the  inhabitants  at  large,  after  notice  in  writing 
from  the  town  clerk  of  the  said  borough,  on 
behalf  of  the  mayor,  aldermen,  and  burgesses 
of  the  said  borough,  being  (by  the  council  of 
the  said  borough)  the  local  Doard  of  health 
for  Bolton  aforesaid  in  that  behalf,  dated  3rd 
July  1858,  had  been  served  upon  you,  requiring 
yon  to  execute  before  the  1st  Sept.  then  next  the 
works  therein  indicated,  did  not  within  the  time 
specified  in  such  notice  comply  therewith  by 
sewering,  levelling,  paving,  flagging,  and  channel- 
ling such  part  of  the  said  street  as  fronted,  ad- 
joined, and  abutted  respectively  upon  the  said 
premises,  but  therein  tnade  default ;  and  that  upon 
such  default  the  said  mayor,  aldermen,  and  bur- 
gesses of  such  local  board  of  health,  as  aforesaid, 
executed  the  works  mentioned  and  referred  to  in 
such  notice,  and  that  the  surveyor  of  the  said 
borough  afterwards  duly  settled  the  amount  of 
your  proportion  of  the  expenses  incurred  by  the 
said  mayor,  aldermen,  and  burgesses,  as  such  local 
board  of  health  as  aforesaid,  to  be  the  sum  of 
132.  68.  8d. :  and  that  the  .said  sum  of  131.  6«.  8d. 
has  been  since  declared  by  order  of  the  said  local 
board  of  health  payable  by  annual  instalments  of 
62. 13«.  4d.,  with  interest  after  the  rate  of  51.  percent, 
per  annum,  during  a  period  not  exceeding  thirty 
years,  until  the  whole  amount  shall  have  been  paid. 
And  that  the  sum  of  62. 13«.  4d.,  one  of  such  instal- 
ments as  aforesaid,  was,  on  the  15th  of  Sept.  1870, 
and  still  is  due  and  unpaid  from  yon  as  such  owner 
of  the  said  promises  as  aforesaid,  not?vith8tanding 
notice  of  demand  thereof  was  duly  served  upon 
you  on  the  12th  Jan.  last,  contrary  to  the  form  of 
the  statutes  in  such  case  made  and  provided." 

The  justices  heard  the  evidence  tendered  on 
behalf  of  the  respondents,  and  the  arguments  of 
the  attorney  for  the  appellant,  and  upon  such 
hearing  the  appellant  was  ordered  to  pay  to  the 
respondents  the  sum  of  62.  13s.  4d.,  being  the  first 
instalment  in  the  said  summons  mentioned,  toge- 
ther with  the  respondents'  costs  in  that  behalf. 
The  appellant  bemg  dissatisfied  with  the  said 
determination  upon  the  hearing  of  the  said  sum- 
mons as  being  erroneous  in  point  of  law,  pursuant 
to  sect.  2  of  the  said  statute  20  &  21  Vict.  c.  43, 
duly  applied  for  a  case  and  entered  into  a  recog- 
nizance, as  required  by  the  said  statute  in  that 
behalf. 

The  said  justices  in  compliance  with  the  said 
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application,  and  the  provisions  of  the  said  statute, 
.stated  and  signed  the  following  case  : — 
.  The  respondents  are  (by  the  council  of  the  said 
borough)  the  local  board  of  health  for  the  district 
of  the  borough  of  Bolton  in  the  county  of  Lan- 
caster. 

The  appellant  was  in  the  year  1857,  and  hatli 
since  continued  the  owner,  within  the  meaning  of 
the  Public  Health  Act  1848,  of  certain  premises 
abutting  upon  a  private  street,  within  the  district 
aforesaid,  called  Markland-street. 

The  respondents  alleged  that  the  said  street,  not 
being  sewered,  levelled,  paved,  flagged,  and  chan- 
nelled to  the  satisfivctton  of  the  respondents,  they, 
as  such  local  board  of  health  and  in  force  of  the 
Public  Health  Act  1848,  s.  69,  gave  the  appellant 
and  other  owners  notice  in  that  behalf  that  the 
board  required  them  to  do  such  sewering  and  other 
works  belbre  the  Ist  Sept.  then  next. 

The  magistrate  found  as  facts  that  such  notice 
was  duly  served  npon  the  appellant  in  July  1858, 
that  he  made  default,  that  the  respondents  exe- 
cuted the  works,  and  that  the  surveyor  duly  ap- 
portioned the  costs  of  such  execution  among  the 
respective  owners,  including  therein  the  amount  of 
the  appellant's  proportion  thereof,  which  was  in 
the  whole  the  sum  of  132.  Us.  Sd. 

The  works  were  completed  by  the  respondents 
on  the  30th  Nov.  1860,  and  the  apportionment  on 
21st  Jan.  1861,  and  on  the  last  mentioned  day  the 
respondents  delivered  to  the  appellant  an  account 
of  his  proportion  of  the  said  costs,  which  account 
was  in  the  words  and  figures  following : 

Tieasnrer'a  Office,  Aore's-field,  Bolton,  2Ut  Jan.  1861. 
Mr.  Nathaniel  Wilson,  St.  Georee's-road,  to  the  Mayor, 

Aldermen,  and  Burgeeaea  of  tne  Boroagh  of  Bolton. 

Notice, — UnlBBS  the  amoant  of  this  acconnt  is  paid 
within  fourteen  days  after  delivery,  interest  at  the  rate 
cf  51.  per  cent,  per  annum  will  be  charged  thereon  until 
fully  liquidated. 

Harkland-  street. 

1860,  Nov.  30th.— To  proportion  of  Bewering, 
levelling,  paving,  flagging,  and  channelling, 
viz.,  50ft.  frontage,  at  5s.  4ii £13    6    8 

On  the  25th  July  1870,  the  said  local  board  of 
health  resolvod  and  declared  that  the  said  amount 
of  132.  6b.  8d.  should  be  pi-ivato  improvement  ex- 
penses. 

On  the  4th  Sep.  1870,  the  respondents,  at  a 
meeting  of  the  council,  aa  such  local  board,  under 
the  23ra  section  of  the  Local  Government  Act 
1861,  declared  that  the 'said  expenses  should  be 
paid  by  annual  instalments  of  62. 13s.  4d„  with  in- 
terest after  the  rate  of  51.  per  centum  per  annum ; 
the  first  payable  on  the  15th  Sept.  1870,  and  tho 
laat  on  the  15th  Sept.  1871. 

On  the  12tb  Jan.  1871,  the  respondents  caused 
a  demand  in  writiug  to  be  served  upon  the  ^pel- 
lant,  reqqiring  him  to  pay  62. 13s.  M.,  the  amoant 
of  the  said  first  instalment  of  the  said  expenses, 
within  fourteen  days  of  such  notioe. 

On  the  expiration  of  the  said  fourteen  days,  the 
respondents  cansed  application  for  the  payment  of 
the  said  62.  ISs.  4d.  to  oe  made  to  the  appellant, 
but  he  refused  to  pay,  and  the  respondents  then 
procured  the  summons  hereinbefore  set  forth  to 
oe  issned  and  served. 

On  the  hearing  of  the  said  summons  it  was  ob- 
jected by  the  attorney  for  the  appellant  that,  as 
the  works  had  been  completed  and  the  apportion- 
ment made  so  long  ago  as  the  years  1860  and  1861, 
the  lapse  of  time  prevented  the  respondents  from 
now  recovering  the  amoant,  inaamuch  as  the  11th 


section  of  11  &  12  Vict.  c.  43,  deprived  the  jus- 
tices of  jurisdiction  aflcr  the  expiration  of  six 
calendar  months  from  the  date  of  apportionment 
of  the  expenses,  being  the  time  when  the  matter  of 
complaint  arose ;  and  he  also  contended  that  as, 
if  the  amount  had  been  sought  to  be  recovered  ina 
summary  way,  proceedings  most  have  been  com- 
menced within  six  months  of  the  cause  of  complaint 
arising,  so  a  similar  limitation  must  be  held  to 
apply  where,  under  the  same  section,  the  local 
board  elected  to  treat  the  amoant  as  private  im- 
provement expenses. 

The  said  appellant,  by  his  attorney,  also  ob- 
jected that  tho  statutes  of  limitation  would  also  be 
a  bar  to  the  recovery  of  this  claim. 

Considering  that  it  was  competent  to  the  said 
hoaard  to  declare  the  aforesaid  expenses  private 
improvement  expenses  on  the  20th  Aug.  18/0,  and 
that  the  Statute  of  Limitations  did  uot  apply, 
the  justices  overruled  both  these  objections, 
and  made  an  order  for  payment  by  tho  appellant 
to  the  respondents  of  62.  13«.  4<2.,  the  amount  of 
the  said  first  instalment.  Subject,  hovrever,  to  the 
opinion  of  this  court  as  to  whether  such  judgment 
was  thereby  erroneous  in  point  of  law  on  any  of 
the  grounds  hereinafter  stated. 

The  questions  for  the  opinion  of  the  court  are, 
whether  it  was  competent  to  the  said  local  board 
on  the  25th  Aug.  1870,  to  declare  the  said  expenses 
private  improvement  expenses,  although  the  works 
were  completed  in  the  year  1860;  whether  the 
justices  were  bound  to  dismiss  the  said  com- 
plaint on  the  ground  of  the  Statute  of  Litaitatioia 
barring  the  said  claim. 

Baylis  argued  for  the  appellant. — The  Pablio 
Health  Act  1848  (11  &  12  Vict.  c.  63)  s.  69,  enacts 
"  That  in  case  any  present  or  future  street  or 
any  part  thereof  (not  being  a  highway),  be  not 
sewered,  levelled,  paved,  flagged,  and  channelled, 
to  the  satisfaction  of  the  local  board  of  health, 
such  board  may,  by  notice  in  writing  to  the  re- 
spective owners  or  occupiers  of  the  premises 
fronting,  adjoining,  or  abutting  upon  such  parts 
thereof  as  may  require  to  be  sewered  levelled,  paved, 
flagged,  or  channelled,  require  them  to  sewer, 
level,  pave,  flag,  or  chaunel  the  same  within  a  time 
to  be  specified  in  such  notice ;  and  if  such  notice 
be  not  complied  with,  the  said  looal  board  may, 
if  they  shall  think  fit,  execute  the  works  men- 
tioned or  referred  to  therein ;  and  tho  expenses 
incurred  by  them  in  so  doing  shall  be  paid  oy  the 
owners  in  default,  according  to  the  frontage  of 
their  respective  premises,  and  in  such  proportioa 
as  shall  oe  settled  by  tho  surveyor,  or  in  case  of 
dispute  as  shall  be  settled  by  arbitration  (having  re- 
gard to  all  the  circumstances  of  the  case)  inthe  man- 
ner provided  for  by  this  Act ;  and  sack  expenses 
may  oe  recovered  from  the  last-mentioned  owno^  in 
a  summary  manner,  or  the  same  may  be  declared  by 
order  of  tho  said  local  board  to  be  private  im- 
provement expenses,  and  be  recoverable  as  socb  in 
the  manner  hereinafter  provided."  The  local 
board  may  adopt  either  of  these  two  modes  of 
enforcing  their  claim ;  if,  however,  they  exercise 
their  opticm  to  proceed  in  a  summary  manner 
(aocorduig  to  sect.  129),  as  I  contend  they  liave 
done  here,  their  proceedings  must  be  subject  to 
Jervia's  Act  1848  (11  &  12  Vict,  c  43),  wHch 
provides,  by  sect.  11,  that  "In  aU  oases  where  ao 
time  is  already  or  shall  heraafter  be  specially 
limited  for  making  aaj  such  complaint  or  hmng 
any  anch  information  ui  the  Act  or  Acts  of  far- 
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liameni;  relating  to  each  particular  case,  snch 
complaint  shall  be  made,  and  snch  information 
shall  be  laid,  -within  six  calendar  months  from  the 
tikno  when  the  matter  of  such  complaint  or  infor 
mation  respectively  arose."  It  has  been  held,  in 
Jaeomb  t.  Bodgson  (3  B.  &  S.  461),  that  as  the 
owner  has,  by  the  Local  Government  Act  1858 
(21  A  22  Viot.  c.  98,  s.  63),  a  right  to  diapnte 
the  apportionment  during  three  months  after 
notice  of  the  amount  setUed  upon  him  by  the 
surveyor,  the  board  maj,  within  six  months  from 
the  expiration  of  the  said  three  months,  take  pro- 
ceedings before  justices  for  the  recovery  of  the 
amount.  The  notice  of  the  proportion  settled 
npon  the  appellant  was  given  on  the  3rd  July 
1858,  and  the  summons  was  issued  in  Feb.  1871 ; 
clearly,  therefore,  even  with  the  extra  three 
months  allowed  by  the  Act  of  1858,  the  board 
cannot  proceed  summarily.  Again,  with  respect 
to  the  other  alternative  mode  of  proceoiing  at 
their  option,  viz.,  by  order  declaring  the  expenses 
to  be  private  improvement  expenses,  sect.  90  of 
the  Act  of  1848  enacts,  "  That  whenever  the  local 
board  of  health  have  incurred  or  become  liable  for 
any  expenses  which  by  this  Act  are,  or  by  the  said 
lo<»l  board  shall  be  declared  to  be,  private  improve- 
ment e:q>en8eB,  the  said  local  board  may  if  they 
shall  think  fit,  make  and  levy  upon  the  occnpier 
of  the  premises  in  respect  of  which  the  expenses 
shall  have  been  inoncred,  except  in  the  cases  here- 
inafter provided,  in  addition  to  all  other  rates,  a 
rate  or  rates,  to  be  called  private  improvement 
rates,  of  each  amotmt  as  will  be  sufficient  to 
discharge  such  expenses,  together  with  interest 
thereon  at  a  rate  not  exceeding  hi.  in  the  hundred, 
in  snch  period  not  exceeding  thirty  years,  as  the 
said  local  board  shall  in  each  case  determine." 
This  section  clearly  requires  that  a  rate  should  be 
mctde,  and  aooording  to  the  case  there  has  been  no 
rate.  Further,  in  sect  62  of  21  &  22  Vict.  c.  98, 
the  last  proviso  is,  "  In  all  snmmary  proceedings 
b^  a  local  board  for  the  recovery  of  expenses 
inoorred  by  them  in  works  of  private  improve- 
ment, the  time  within  which  such  proceedings 
may  be-  tdcen  shall  be  reckoned  from  the  date 
of'  the  service  of  notaoe  of  demand."  Even, 
therefbre,  if  these  are  private  improvement  6x> 
penses,  the  respondents  ought  to  have  taken  out 
this  summons  at  the  latest  within  nine  months  of 
the  dsmaad  of  the  21st  Jan.  1861.  [Stopped  by 
the  coart.'] 

J.  Edwards  for  the  respondents. — I  admit  that  no 
rsbe  has  been- made,  but  by  the  Ik>cal  Qovemment 
Amendment  Actl861(24&25Yictc.61),s.  23,  "The 
expenses  which  have  been  incorred  by  any  local 
board  of  heidth  as  and  for  private  improvement 
expenses  under  the  Public  Health  Act  1848,  as 
also  the  expenses  stated  in  the  62nd  section  of  the 
Local  Gkivemment  Act  1858,  to  be  a  charge  upon 
the  premises,  with  interest  after  the  rate  of  5  per 
cent,  per  annum,  may  by  order  of  the  local  board 
of  h^di  be  dedu-ed  payable  by  annual  instal- 
ments with  interest  after  the  rate  aforesaid  daring 
a -period  not  exoeeding  thirty  years,  until  the 
whole  amount  be  paid ;  and  any  snch  instalments 
and  interest,  or  any  part  thereof,  may  be  recovered 
from  the  owner  or  oconpier  of  such  premises  in  the 
swne  manner  as  genwu  district  rates,  and  may  be 
deducted  fh>m  tho  rent  of  snch  premises  in  the 
same  proportions  as  are  allowed  in  the  case  of 
private  improvement  rates  under  the  91st  section 
of  the  FubUc  Health  Act  1848."    On  the  25th 


Aug.  1870  the  board  declared  these  to  be  private 
improvement  expenses,  and  by  this  section  they 
can  now  proceed  as  if  they  had  made  a  rate. 
[Lush,  J. — The  matter  of  complaint,  as  the  board 
originally  oonsidei^  it,  arose  three  months  after 
the  notice  of  the  2l8t  Jan.  1861 ;  and  the  question 
is  whether,  after  the  expiration  of  six  months  from 
that  time,  during  which  they  might  have  proceeded 
summarily,  they  cxinld  change  the  nature  of  the 
claim,  and  by  calling  it  something  different  from 
that  which  they  had  originally  considered  it,  adopt 
another  plan  for  collecting  it.  It  .would  be  a 
grievous  wrong,  in  the  case  of  a  change  of  owners, 
if  the  board  could  thus  saddle  a  now  owner 
with  charges  they  had  neglected  to  collect  from 
his  predecessors.]  The  case  does  not  state 
whetner  these  proceedings  were  intended  to  be 
according  to  the  provisions  for  recovery  in  a  sum- 
mary manner,  or  whether  they  were  an  application 
for  a  warrant  nnder  the  23rd  section  of  the  Act  of 
1861,  as  if  a  rate  had  been  made.  Kow  this  notice 
of  the  2l8t  Jan.  1861  was  not  a  demand  at  aU ;  it 
was  merely  a  notice  to  enable  the  owner  to  dispute 
the  apportionment,  and  cannot  be  said  to  be  the 
time  from  which  the  period  of  limitation  was  to  be 
counted,  according  to  sect.  62  of  the  Act  of  1858. 
Besides,  nnder  the  Act  of  1861  these  expenses  may 
be  recovered  in  the  same  manner  as  general 
district  rates,  and  it  has  been  hdd  that  Jervis's 
Act  does  not  apply  to  rates.  [Lush,  J. — ^What 
have  you  to  say,  Mr.  Bay  lis,  with  regard  to  this 
23rd  section  of  the  Act  of  1861  ?] 

Baylis  in  reply. — ^The  intention  of  the  Legisla- 
ture appears  to  have  been  that  a  board  of  health 
might  recover  by  either  of  the  two  alternatives 
given  in  the  69th  section  of  the  Act  of  1848.  I 
say  they  have  here  adopted  one  of  these  modes  of 
proceeding,  and  have  dropped  it ;  they  cannot  now 
go  back  and  begin  with  the  other.  [Stopped  by 
the  court.] 

Lush,  J. — I  am  of  opinion  that  the  appellant  is 
entitled  to  our  judgment.    These  works  were  com- 

?Ieted  in  the  year  1860;  Bind  on  the  21st  Jan. 
861,  a  notice,  which  is  set  out  in  the  case,  was  de- 
livered to  the-  appellant.  It  is  now  contended  by 
the  respondents  that  this  notice  did  not  constitute 
a  demand  fbr  payment,  but  it  is  on  the  face  of  it  a 
notice  that  interest  will  be  charged  unless  the 
amount  there  mentioned  is  paid,  and  it  states  that 
the  amount  is  the  appellant's  proportion  of  the 
expenses  incurred  by  tne  board  tne  year  before.  I 
certainly  consider  the  document  to  be  such  a  da* 
mahd  as  that  provided  for  in  sect.  62  of  the  Act  of 
1858.  No  payment  was  made  upon  that  demand, 
and  no  f\irther  proceedings  were  taken  in  the 
matter  until  the  order  was  made  by  the  corpora- 
tion on  the  25th  Aug.  1870,  that  the  amount  they 
claimed  from  the  appellant  should  be  private  im- 
provement expenses.  By  the  69th  section  of  the 
Axst  of  1848,  the  board  had  the  ontson  in  1861  either 
of  proceeding  summarily,  or  of  making  an  order 
declaring  this  amount  to  be  private  improvement 
expenses ;  in  the  latter  case,  according  to  sect.  90 
the  board  may  levy  the  expenses  by  a  rate  upon 
the  oocupiers,  part  of  which,  by  the  following  sec- 
tion, the  occupieni  may  deduct  from  their  rent. 
The  Act  of  1861,  tor  sect  23>  seems  to  dispense 
with  a  rate,  and  the  qaestion'  is,  as  there  was  no 
rate  here,  at  what  time  trare  tjia  respondents  bound 
to  exercise  their  option?  It  is  not  necessary  to 
say  how  they  might  have  been  limited,  if  no  dc 
mand  had<  been  made  upon  the  owner.    Here  that© 
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■was  a  demand  of  pavment  on  the  21st  Jan.  1861, 
and  according  to  Jervis's  Act  and  the  63Td  section 
of  the  Act  of  1858,  the  respondents  might,  for  nine 
months  after  that  date,  have  proceeded  gnmmarily 
against  the  appellant.  Neither  is  it  necessary  to 
say  whether,  dnring  those  nine  months,  the  re- 
spondents could  have  revoked  their  notice,  and 
proceeded  otherwise ;  in  this  instance  they  did  not 
do  so.  From  the  expiration  of  the  nine  months 
after  the  demand  which  the  respondents  made, 
these  Acts  of  Parliament  clearly  disabled  them  from 
taking  any  proceedings  whatever.  They  cannot 
revive  a  claim  which  tney  have  lost  by  declaring 
that  it  shall  be  paid  by  instalments.  I  think  the 
order  made  by  the  justices  is  invalid. 

Haknen,  J. — I  am  of  the  same  opinion.  What- 
ever right  the  respondents  might  nave  to  declare 
these  to  be  private  improvement  expenses  even  at 
the  time  they  did,  I  think  they  cannot  adopt  both 
the  alternative  modes  of  proceeding  which  were  at 
their  option.  I  agree  with  my  brother  Lush  that 
this  notice  in  Jan.  1861,  was  a  demand  for  pay- 
ment upon  the  owner.  I  think  that  this  demand 
upon  the  owner  showed  an  adoption  on  the  part  of 
the  respondents  of  an  intention  to  recover  the 
money  Dy  summary  proceedings.  They  cannot 
now  convert  the  claim  they  then  made  into 
another  of  an  entirely  different  character. 

Jvdgmentfor  appellant. 

Attorneys  for  appellant,  Chester  and  Urquliart, 
for  Taylor  and  Son,  Bolton. 

Attorneys  for  respondents,  C.  E.  Abbott,  for 
B.  0.  Hinnell,  Bolton. 
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Thursday,  Nov.  16. 

(Before  the  Full  Court,  Loed  Penzance,  J.  0., 
Bbauwell  and  Pigott,  BB.) 

Wilson  v.  Wilson  and  Howell. 
Matrimonial  suit — Jurisdiction — Appea/rance  abso- 
lutely— Validity  of  Rules  and  Orders — Rule  22 — 
20  *  21  Vict.  e.  85  s.  53  ;  23  ^  24  Vict.  c.  144,  ».  1 
— Pleadings. 
The  Judge  Ordinary  sitting  alone  has  power  to  make 
rules  and  orders  for  governing  the  practice  and 
procedure  of  the  court. 
An  objection  to  the  jurisdiction  of  the  court  when  in- 
tended as  a  preliminary  objection  can  only  be 
raised  in  the  manner  pointed  out  by  the  22nd  Rule 
of  the  New  Rules  aud  Orders,  i.e.,  by  entering  an 
appearance  under  protest. 
Nevertheless,  where  a  respondent  had  entered  an 
absolute  appearance,  and  had  afterwards  pleaded 
to  the  jurisdiction,  the  court  allowed  the  answer  to 
gtand,  on  condition  that  she  amended  it  either  by 
pleading  to  the  m,erits  as  well,  or  by  makiv^  it  dear 
on  the  face  of  the  answer  that  a  plea  to  the  juris- 
diction was  the  only  answer  she  intended  to  make. 
This  was  a  husband's  petition  for  the  dissolution 
of  his  marriage,  on  the  ground  of  his  wife's  adultery 
with  the  co-respondent. ,  The  petition  was  filed  on 
13th  .^jril  1871,  and  on  20th  April  the  respondent 
entered  an  absolute  appearance.    On  4th  May  she 
filed  the  following  answer : 

"  That  the  said  George  James  Wilson  has  and 
always  had  hia  domicil  in  the  kingdom  of  Scotland, 


that  be  has  not  and  never  had  a  domicil,  and  that 
he  is  taot  aud  never  has  been  bond  fide  resident  in, 
England.  And  that  the  respondent  has  and 
always  had  her  domicil  in  the  said  kingdom  cS. 
Scotland,  and  that  she  has  not  and  never  had  a 
domicil  in  England.  And  that  the  marriage 
alleged  in  the  said  petition  was  contracted  in  the 
said  kingdom  of  Scotland,  and  that  the  adultery 
alleged  in  the  said  petition  is  alleged  to  have  been 
committed  in  the  said  kingdom  of  Scotlimd  and 
not  in  England. 

"  And  the  respondent  says,  by  reason  of  the  pre- 
mises, this  honourable  court  has  no  jurisdiction  to 
entertain  the  said  petition,  or  to  grant  the  prayer 
thereof,  and  that  this  honourable  court  ougnt  not 
to  take  cognizance  thereof." 

On  23ra  May,  application  was  made  that  the 
answer  be  struck  out  on  the  ground  that  by  Bnio 
22  of  the  New  Bnles  and  Orders,  any  party  desir- 
ing to  demur  to  the  jurisdiction,  must  appear 
under  proteBt,(a)  and  that  after  appearing  abso- 
lutely, the  time  to  plead  to  the  jurisdiction  has 
gone  by. 

After  hearing  counsel  on  the  23rd  May  1871 
(Searle  for  the  petitioner  and  Dr.  Spinks  ana  Inder- 
wick  for  the  respondent),  the  court  on  30th  May, 
made  the  foUowmg  order :  "  The  Judge  Ordinary 
having  deliberated,  ordered  that  unless  the  re- 
spondent do  within  a  fortnight  amend  her  answer 
by  answering  as  to  the  merits  of  the  case,  her  pica 
to  the  jurisdiction  of  the  court  be  struck  out, 
and  further  ordered  that  the  costs  of  the  respon- 
pondent,  of  and  incidental  to  this  order,  be  not 
allowed  on  taxation  as  against  the  petitioner." 

The  respondent  did  not  comply  with  this  order, 
but  appealed  against  it  to  the  full  court,  and  the 
case  for  the  appellant  set  out  the  history  of  the 
suit  up  to  this  point,  and  concluded  thus :  "  On 
the  hearing  of  this  appeal,  the  appellant  will  con- 
tend that  the  said  order  is  bad,  and  ought  to  be 
reversed  for  the  following,  among  other  reasons : 
That  the  respondent  ought  to  be  allowed  to  plead 
to  the  jurisdiction  of  the  court,  without  being  com- 
pelled to  plead  also  to  the  merits  of  the  cause." 

The  case  for  the  petitioner  against  the  appeal, 
also  set  out  the  circumstances  of  the  suit,  and  then 
concluded :  "  The  petitioner  will  contend  that  the 
order  is  goodfor  the  following,  amongother  reasons: 
That  the  respondent  having  enterea  an  appearance 
absolutely,  and  not  under  protest,  is  oonnd  to 
plead  to  the  merits,  and  cannot  plead  to  the  jnris- 
diction  alone." 

On  the  27th  April  1871  the  co-respondent 
Howell  appeared  under  prot^t,  and  on  4th  May 
filed  an  act  on  petition,  alleging,  in  words  almost 
identical  with  tne  respondent's  answer,  that  the 
court  had  no  jurisdiction. 

On  18th  June  1871  Searle,  on  behalf  of  the  peti- 
tioner, moved  for  directions  as  to  mode  of  trial, 
and  that  the  petitioner  might  have  leave  to  g^o  on 
and  prove  his  allegations  in  the  petition  without 
answering  to  the  co-respondent's  plea  to  the  juria- 
diction. 

After  hearing  counsel  on  behalf  of  the  respon- 

(a)  Bole  22.  If  .a  par^  oited  wishes  to  raise  any  qnes- 
tion  as  to  the  iaiiscliotion  of  the  oonit,  he  or  die  must 
enter  an  appearance  under  protest,  and  within  eight  days 
file  in  the  reeistry  his  or  her  act  on  petition  in  extension 
of  snch  protest,  and  on  the  same  day  deliver  a  cop7 
thereof.  After  the  entry  of  an  absolnte  appeaianoo  to 
the  citation,  a  parl^  oited  cannot  raiae  any  objection  to 
the  inrisdiction. 
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dent  and  co>reflpondent,  the  coart  made  the  follow- 
ing order :  "  The  Judge  Ordinary  having  read 
the  statement  filed  on  behalf  of  the  petitioner, 
and  heard  counsel  thereon  as  well  on  benalf  of  the 
petitioner,  as  on  behalf  of  the  resfmndent  and  co- 
respondent, directod,  on  the  application  of  counsel 
for  the  petitioner,  that  this  cause  bo  tried  on  oral 
evidence  before  tho  court  itself,  but  that  such 
direction  should  be  without  prejudice  to  any 
application  which  may  hereafter  bo  made  on 
benalf  of  the  respondent,  and  that  the  co-respon- 
dent should  not  be  put  to  any  costs  in  defending 
the  suit  until  after  the  question  raised  by  him  as 
to  the  jurisdiction  of  the  court  shall  have  been 
determined ;  and  fhrther  ordered  that  the  peti- 
tioner should  file  an  answer  to  the  co-respondent's 
act  on  petition  within  three  days,  and  that  the 
costs  of  the  co-respondent  incurred  with  respect 
to  this  order  be  paid  by  petitioner." 

Against  this  order  auo  the  respondent  appealed 
to  the  full  court,  alleging  in  her  case  for  appeal, 
"  That  the  Judge  Ordinary  ought  not  to  have  made 
any  order  as  to  the  mode  ot  trial  of  the  cause 
during  the  pending  of  the  above-mentioned 
appeal." 

The  petitioner  in  his  case  against  the  appeal 
gave  notice  that  he  would  contend  that  the  order 
should  be  sustained  for  this,  among  other  reasons 
— that  an  appeal  to  the  full  court  from  an  inter- 
locutory order  of  the  Judge  Ordinary  does  not 
necesBiuily  operate  as  a  stay  of  proceedings,  and 
that  the  Judge  Ordinary  has  power  to  give  direc- 
tions as  to  the  mode  of  trial,  notwithstanding  such 
appeal ;  and  that  the  order  giving  directions  as  to 
the  mode  of  trial  was  rightlv  and  properly  made. 

Dr.  Spinks  {Inderwiek  witu  him)  for  the  appellant, 
Mrs.  Wilson,  submitted  first,  that  the  rules  and 
orders,  by  one  c£  which  (22)  she  was  prevented 
from  pleading  to  the  jurisdiction,  after  entering  an 
absolute  appearance,  were  not  properly  made.  By 
sect.  53  of  the  origiiial  Act  (20  &  21  Vict.  c.  85), 
it  is  provided  that  "the  court  shall  make  such 
rules  and  regulations  concerning  the  practice  and 
procedure  under  this  Act  as  it  may  firom  time  to 
time  consider  expedient."  Sect.  8  defines  the 
court  to  consist  of  the  Lord  Chancellor,  the  three 
chiefs  and  the  three  senior  puisne  judges  of  the 
Common  Law  Courts,  and  the  judge  of  the  Court  of 
Probate.  The  original  rules  and  orders  of  the 
court  were  all  made  by  a  majority  of  those  judges, 
but  the  new  rules  and  orders  now  under  consi- 
deration were  made  by  the  Judge  Ordinary  alone, 
and  they  were  the  m^t  that  ever  had  been  so 
made.  Thev  came  into  operation  in  1866,  and  the 
{wesent  Judge  Ordinary  had  conceived  himself 
empowered  to  make  them  by  the  15th  section  of 
the  Act  of  1860  (23  &  24  Vict.  c.  144),  which  says, 
"  It  shall  be  lawful  for  the  Judge  Ordinary  of  the 
Court  of  Divorce  and  JIfatrimonial  Causes  alone  to 
hear  and  determine  all  matters  arising  in  the  said 
court,  and  to  exercise  all  powers  and  authority  what- 
.  ever  which  may  no  w  be  heard  and  determined,  or  are 
exercised  respectively  by  the  full  court,  or  bv  three 
or  more  judges  oE  the  said  court."  But  the  Act 
of  1866  confers  no  new  power  to  make  the  rules 
on  the  Judge  Ordinary.  If  he  possessed  that  power 
now  he  possessed  it  under  the  original  Act  from  the 
very  commencement  of  the  court.  The  late  Judge 
Orainary  did  not  conceive  himself  to  have  power 
to  make  rules  alone ;  for,  after  the  Act  of  1860 
was  passed,  the  new  rules  which  were  made  were 
signed  by  two  other  members  of  the  court.    If  the 


Legislature  had  intended  to  give  this  power  to 
the  Judge  Ordinary,  who  was  at  the  commence- 
ment only  a  subordinate  member  of  the  court,  it 
would  have  given  him  the  same  power  in  the 
Probate  Court  where  he  is  sole  judge.  Whereas 
it  is  expressly  provided  that  the  rules  of  the 
Court  or  Probate  shall  be  made  in  conjunction 
with  the  Lord  Chancellor  and  other  judges:  (20  & 
21  Vict.  c.  77,  s.  30.) 

_  Brax WELL,  B. — It  will  be  convenient,  I  think,  to 
dispose  of  this  preliminary  point  in  au  interlocutory 
way.    It  appears  to  me  that  these  rules  would  be 
valid,  even  under  the  original  Act.     Sect.  53  runs 
thus,  "  The  court  shall  make  such  rules  and  regu- 
lations   concerning    the    practice    and  procedure 
under  this  Act  as  it  may  from  time  to  time  con- 
sider  expedient,  and  shall  have  full  power  from 
time  to  time  to  revoke  or  alter  the  same."    There 
is  no  precise  definition  in  the  Act  of  what  the 
"  Court "  is,  but  sect.  9  gives  the  Judge  Ordinary 
sitting  either  alone  or  with  one  or  more  of  the 
other    judges   of    the    court,    full    authority    to 
exercise  all  the  powers  and  authority  of  the  said 
court,  with  certain  exceptions ;  applications  for 
dissolution  of  marriage,  new  trials,  &c.    It  seems 
to  me  that  the  language  of  the  Act  in  this  and 
other  sections  such  as  the  11th,  making  provision 
for  the  temporary  absence  of  the  Judge  Ordinary, 
and  sect.  54  giving  the  court  power  to  settle  tho 
fees  payable,  is  strongly  in  favour  of  holding  that 
the  Judge  Ordinary  under  the  original  Act  had 
all  the  powers  of  the  court,  except  in  the  cases 
excepted  in  sect.  9,  and  therefore  would  have  full 
power  to  make  these  rules  without  the  subsequent 
Act.    But  then  Dr.  Spinks  asks,  is  it  likely  the 
Leg^lature  would  have  given  the  Judge  Ormnary 
power  to  make  orders  alone  ix\  this  court  where  he 
IS  associated  with  other  judges,  when  it  refused 
him  that  power  in  the   Probate   Court,  where 
he  is  the  sole  judge  P    The  reason  of  that,  to  my 
mind,  is  this :  In  this  court  where  there  were 
other  judges  to  control  him,  the  Legislature  might 
say,  "  We  will  give  to  the  Judge  Ordinary  the 
power  of  making  rules  alone,"  whde  in  the  Probate 
Court,  where  he  is  uncontrolled,  it  would  say  that 
the  rules  and  regulations  made  by  him  should  ' 
have  the  consent  of  other  judges.    One  cannot 
shut  one's  eyes  to  this  fact  that  inconsistent  Acts 
of  Parliament  are  passed,  and  where  the  words  are 
plain  you  ought  not  to  depart  from  their  plain 
meaning,  because  there  is  an  apparent  incongruity. 
But  if  that  were  not  so,  then  the  23  &  2l  Vict. 
c.  144  would  enable  the  Judge  Ordinary  to  make 
these  rules,  because  by  it  it  is  expressly  enacted 
that  he  may  alone  hear  and  determine  all  matters 
arising  in    the  court,  and  shall  exercise  all  the 
powers  and  authority  whatever  which  before  were 
exercised  by  the  full  court  or  by  three  or  more 
judges  of  the  court.    There  is  not  any  definition 
of  what  the  full  court  is,  but  it  appears  to  me  that 
what  is  meant  is  that  whatever  power  the,  court  or 
any  number  of  its  members  could  before  exercise, 
may  hereafter  be  exercised  by  the  Judge  Ordinary 
sitting  alone.    Therefore,  under  both  the  Acts  the 
rules  are  valid.    Mr.  Inderwiek  says  this  is  an 
impolitic  rule,  because  it  shuts  a  party  out  of  his 
defence,  but  that  does  not  appear  to  me  to  be  so. 
It  merely  says  that  the  defence  must  be  made 
within  a  certain  time.    It  does  not  shut  a  man  oot 
of  a  substantial  defence,  it  simply  tells  him  to  avail 
himself  of  it  in  a  certain  manner. 

PiooTi,  B. — I  am  of  the  same  opinion.    I  am 


Digitized  by 


Google 


602-Vol.  XXV.,  N.  s.] 


THE  LAW  TIMES  REPORTS. 


[Deo.  2?,  Jgn. 


Div.] 


WOSON  V.  WU£0H  ASD  HOWBIX. 


[Div. 


clear  that  the  court  had  the  power  to  make  these 
roles  under  the  original  statute.  The  language 
of  the  8th,  9th,  and  63rd  sections  leaves  very  little 
doubt  in  my  mind  as  to  that.  lu  the  later  statute 
•23  A  24  Vict.  c.  140,  the  Legislature  perhaps  has 
not  been  so  careful  as  it  might  have  m  the  word- 
ing of  the  first  section.  It  speaks  of  the  "  Judge 
Ordinary  of  the  Court  for  Divorce  and  Matrimo- 
nial Causes  " — then  it  speaks  of  the  "  said  court," 
and  then  it  gives  him  power  to  exercise  "the 
authority  of  the  full  court ;"  then  it  goes  on  to 
say  that  he  may  exercise  Oxe  powers  not  merely 
of  the  full  court,  but  "  of  three  or  more  judges  of 
the  said  court,  the  Judge  Ordinary  bemg  one." 
The  words  "  said  court "  come  in  again  referring 
to  the  court  in  contradistinction  to  the  full  court. 
I  am  of  opinion,  therefore,  that  the  Judge  Ordi- 
nary had  full  power  to  make  these  rules. 

Lord  Pbnzance,  J.  0. — I  will  only  refer  to  what  I 
said  in  Charles  v.  Charles  (1  L.  Eep.  P.  &  M.  262 ; 
16  L.  T.  Eep.  N.  S.  416) :—  "  When  this  court  was 
formed  originally  it  consisted  of  the  Judge  Ordi- 
nanr  and  of  sevwal  judges  of  the  Courts  of  Equity 
and  Common  Law,  and  the  main  duties  devolving 
on  it  had  to  be  discharged  by  the  full  court.     Cer- 
tain subordinate  duties  were  confided  to  the  Judge 
Ordinary  alone,  but  he  was  not  intrusted  with  the 
power  of  dissolving  marriages ;  and  suits  for  disso- 
lution which  form  the  bulk  of  the  business  of  the 
court,  were  heard  and  determined  by  the  full  court. 
Then  came  the  Amendment  Act,  by  which  all  the 
puisne  judges  of  the  Common  Law  Courts  were 
added  to  the  court,  but  it  was  still  the  full  court 
alone  which  had  the  power  of  dissolving  marriage. 
Whilst  these  Acts  remained  unaltered  rules  and 
orders  were  made  from  time  to  time,  when  it  was 
neoessaiy  to  make  them,  by  the  full  court.   I  think 
there  is  a  good  deal  in  the  suggestion  that  by  the 
strict  letter  of  the  law,  the  Judge  Ordinaiy  alone 
might  have  made  rules    and   orders   under  the 
53rd  section,  but  such  a  poiwer  if  it  existed  would 
never  in  the  nature  of  things  be  exercised ;   for 
whilst  the  Judge  Ordinary  was  only  a  subordinate 
member  of  the  court,  to  whom  its  interlocutory 
but  not  its  main  business  was  confided,  he  oould 
never  have   thought  it  desirable  to  issue  rules 
and  orders  on  his  own  authority.     The  body  of 
judges  who  had  to  transact  the  main  business  of 
the  conrt  was  obviously  the  proper  authority  to 
make  rules  and  orders  for  the  regulation  of  the 
practice  of  the  court,  and  oooordingly  all   rules 
and  orders  were  made  by  the  judges  of  the  full 
court,  or  a  majority  of  them,  up  to  1860,  when  the 
23  A  24  Vict.  c.  144  came  into  roroe.    The  question 
is,  what  is  the  meaning  of  the  15th  section  of  that 
statute  P  Was  the  power  of  making  rules  and  orders 
for  the  government  of  the  practice  of  the  oonrt  one 
of  the  powers  which  had  up  to  that  time  been  exer- 
cised respectively  by  the  full  conrt,  or  three  or 
more  judges  thereof  r    Unquestionably  it  was  one  of 
the  powers  of  the  court,  and  one  which  up  to  that 
time  had  necessarily  been  exercised  by  the  body  of 
the  court,  and  the  terms  of  the  statute  arc  most 
distinct  that   it    shall  be  lawful  for  the  Judge 
Ordinal^  alone  to  hear  and  determine  all  matters 
arising  m  the  said  court,  and  to  exercise  all  powers 
and  authority  whatever  which  may  now  be  heard 
and  datermined  and  exercised  respectively  by  the 
fall  court.    I  ■hoold  regret  taking  a  wrong  view 
of  this  section,  and  I  can  quite  appreciate  ttes  force 
of  the  suggestion  fonnded  upon  the  provision  for 
the  making  of  rales  avd  ovdera  in  the  Snb»i»  Act 


— as  to  the  probability  of  the  intention  of  the 
Legislature  being  that  they  should  be  submitted 
to  some  of  the  other  judges ;  but,  aoomding  to 
my  apprehension,  the  Legislature  has  not  directed 
that  course  to  be  taken.  The  question  was  one 
for  the  Legislature  to  determine,  and  it  has  deter- 
mined it.  It  has  conferred  on  the  Judge  Ordinary 
all  powers  whatever  exercised  by  the  full  conrt. 
The  following  section  contains  a  provision  reserving 
the  power  of  app>eal  to  the  full  oonrt.  The  power  of 
appeal  is  therefore  the  only  power  of  the  full  court 
reserved  by  that  statute.  With  regard  to  the 
discretion  of  the  Judge  Ordinary  in  the  exercise  of 
the  power  of  making  rules  and  orders,  it  appears 
to  me  that  as  long  as  the  Common  Law  Judges 
took  an  active  part  in  the  transaction  of  the  busi- 
ness of  the  court,  it  was  reasonable  and  right  that 
they  should  assist  in  framing  the  rules  ana  orders 
for  the  regulation  of  its  practice  and  procedure ; 
but  after  they  oeased  to  exercise  the  powers  of  the 
court,  and  to  take  any  part  in  its  proceedings, 
except  for  purposes  of  appeal,  it  was  naeless  to  ask 
them  to  investigate  questions  of  practice,  and  to 
give  their  sanction  to  rules  with  which  they  had 
no  longer  any  intimate  concern.  On  these  grounds 
I  think  the  statute  gives  the  Judge  Ordiaarj  the 
necessary  power  to  make  rules  and  orders,  and 
that  he  could  not  properly  cast  the  responsibility 
of  making  them  ou  tne  Common  Law  Judges. ' 
To  that  I  will  only  add  that  I  agree  with  my 
brother  Pigott  that  upon  this  second  Act,  if  the 
language  of  the  section  had  been  confined  to  con- 
ferring upon  the  Judge  Ordinary  the  powers  of  the 
full  court,  there  might  have  been  ground  fopsaying 
that  it  was  meant  in  a  technical  sense  as  meaning 
the  three  judges  who  were  in  the  habit  of  sitting 
to  hear  applications  for  dissolutions,  &c.  There  is 
no  statutory  definition  of  the  full  court,  but  it 
consists  of  a  certain  number  of  judges  named,  of 
whom  there  must  be  three  present.  But  the 
section  goes  on  to  say  "  or  by  three  or  more  judges 
of  the  said  court."  Now,  the  full  conrt  never 
consisted  of  more  than  three  Judges.  It  seems  to 
me,  therefore,  that  under  this  section  the  court  hod 
the  power  to  make  the  rules. 

Dr.  Spinks. — Next  we  contend  that  the  mle  is 
unreasonable  and  bad  in  practice,  and  that  the 
full  court  in  the  exorcise  of  the  power  which  it 
possesses,  should  therefore  rescind  it.  Under  this 
rule  the  court  may  be  led  into  doing  injustice,  oad 
even  into  exercising  a  jurisdiction  not  belonging 
to  it.  Take  the  case  of  a  foreigner  cited  to  appear 
here  ;  he  would  naturally  be  ignorant  of  his  lights 
and  the  procedure  of  tnis  court ;  it  he  were  to 
appear  at  all,  he  would  almost  certainly  enter  an 
absolute  appearance,  and  would  thus  unknow- 
ingly both  bar  himself  from  a  good  tuid  final  de- 
fence, as  well  as  find  himself  compelled  to  oonteist 
the  charges  brought  against  him  in  a  court  hav- 
ing no  jurisdiction  over  him  or  his  oflbirB.  It 
would  seem  better  in  every  point  of  view  tlatt, 
before  this  court  enters  on  the  inveetigation  of 
a  question,  it  should  be  clear  that  it  has  jnriadio- 
tion  so  to  do.  As  the  rule  now  stands  the  qnaation 
6f  jurisdiction  cannot  be  raised  at  all  except  after 
an  appearance  under  protest.  [The  Goobt  : — Tluit 
is  not  quite  so.  It  is  true  that  the  effect  of  the 
rule  is  to  compel  Uie  respondent  to  enter  on  the 
merite,  unless  an  appearance  has  been  made  under 
protest ;  but  inasmuch  as  no  particalar  farm  of 
words  is  obligatory,  the  respondent's  utawer  may 
nevertheless  be  so  framed  as  to  niae  not  oolj  the 
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3nestion  of  the  merits,  but  also  that  of  the  jnris- 
iction.]  The  practice  laid  down  in  this  rule  is 
probably  fonnaed  on  the  old  practice  of  the 
Kcclesiaetical  Courts  of  the  different  dioceses; 
snch  a  practice  might  have  been  necessary  in  those 
courts  on  account  of  their  limited  jonsdiction; 
bnt  this  is  an  imperial  court  whose  citations  ex- 
tend to  all  parts  of  the  world,  and  the  reason  for 
the  practice  therefore  fails  :  (Chichester  v.  Donegal, 
Add.  6.)  [Lord  Pbszasce. — ^The  rule  is  not  a 
new  one  but  was  intended  to  embody  the  practice 
of  the  court  as  laid  down  in  Foster  v.  Foster  and 
Berrklge  (31  L.  J.  45,  P.  &  M. ;  6  L.  T.  Hep. 
N.  S.  692) ;  ZyhlinsU  t.  ZyUinsU  (ib.  31.)]  These 
cases  |are  no  authority,  the  circumstances  being 
different.  [The  Coukt. — Are  you  willing  to  amend 
your  answer  by  adding  that  the  respondent  has  no 
further  answer  to  maJEe,  and  thus  make  the  pre- 
sent pleadings  final  and  conclusiro  of  the  case  P] 
We  cannot  consent  to  that;  we  submit  that  we 
oug^ht  to  be  entitled  first  to  try  the  question  of  the 

1'nnsdiction  and  afterwards  to  go  into  the  merits. 
t  might  be  that  the  latter  proceedings  could  not 
be  entered  upon  save  by  the  leaye  of  the  court. 
[Lord  Pf.nzance. — ^I  don't  think  that  would  be  so.] 
Such  a  plea  at  common  law  would  be  a  plea  in  bar 
and  not  a  plea  in  abatement:  (West  v.  Turner 
6  A.  &  E.  614 ;  DundaUc  Railway  Company  v. 
Tapster,  1  Q.  B.  667 ;  1  Chitty  on  Pleading,  last 
edit.  428.)  The  order  is  bad  too,  because  it  requires 
the  objection  to  the  jurisdiction  to  be  raised  by  act 
on  petition,  and  there  can  only  therefore  be  an 
appeal  to  the  full  court. 

Searle,  for  the  petitioner,  was  not  called  on. 

Bramwell,  B. — I  am  of  opinion  that  this  order 
must  stand.  The  only  doubt  I  have  had  was 
whether  this  was  not  such  an  answer  as  the  re- 
spondent was  required  to  give  by  the  rules ;  if  she 
thinks  fit  to  make  any  answer  at  all,  she  may  say  : 
"I  neither  admit  nor  denvthe  adultery,  but  I  allege 
what  may  be  called  collateral  matter — viz.,  that 
the  domiciles  are  in  Scotland,  and  that  these  dif- 
ferent matters  arose  there  as  stated."  If  she  had 
done  that — if  she  had  said  in  her  answer  all  that 
she  has  said  down  to  the  third  psiragraph — if  she 
had  left  out  the  fifth  paragraph,  and  possibly, 
though  I  am  by  no  means  sure  that  it  was  neces- 
sary, if  she  had  added  negatively,  "  I  have  no  other 
answer  to  make  to  the  various  matters  alleged 
against  me,"  I  should  have  thought  that  was  open 
to  her.  Indee^,  as  was  said  by  the  Judge  Ordinary 
in  this  case  and  by  Sir  Cresswell  Cresswell  in  the 
other  two  cases,  I  should  have  thought  it  was  open 
to  her  to  have  pleaded  such  an  answer  as  this — i.e., 
raising  the  question  of  domicile  as  an  answer 
to  the  complaint.  I  should  have  thought  so, 
because  I  cannot  see  how  she  can  be  shut  out  by 
any  rule  or  order,  and  I  do  not  think  it  ever  was 
intended  that  she  should  be  shut  out  by  any 
general  rule  from  making  that  which  is  in  sub- 
stance an  answer  to  such  a  complaint  as  this 
brought  in  this  court.  If  that  had  been  the  true 
and  clear  meaning  of  the  answer,  I  should  have 
thought  this  order  ought  not  to  have  been  made. 
But  I  doubt  whether  it  was  the  meaniug  of  the 
answer  as  expressed  on  the  face  of  it.  And  I 
doubt  whether  it  Tras  the  intention  of  those  who 
put  in  this  answer.  I  think  as  I  read  it  on  the 
Mce  of  it,  and  as  I  understand  what  the  intention 
was,  it  was  meant  to  have  apreliminary  trial  whether 
in  point  of  fact  or  in  point  <^  law,  or  perhaps  both, 
Bucha  matter  as  this  was  an  answer  to  the  suit.  And 


then  if  it  had  been  decided  against  her  in  law  and 
in  feet,  it  was  intended  afterwards  to  have  an 
answer  and  a  trial  of  any  defence  she  might  think 
fit  to  set  up  as  to  the  truth  or  untruth  of  the 
allegation  of  adultery,  or  as  to  any  answer  she 
might  have  to  give  to  it.  If  that  is  the  meaning 
of  the  respondent's  answer,  I  think  it  is  an  in- 
fringement of  the  rule  which  has  been  made,  and 
by  which  certainly  I  think  we  are  bound,  because 
it  is  an  attempt  to  raise  an  objection  to  the  juris- 
diction without  having  originally  appeared  under 
protest.  It  is  an  important  matter,  because,  if  an 
appearance  had  been  entered  under  protest,  the 
preliminary  point  might  have  been  discussed  and 
settled  in  a  more  summary  and  concise  manner 
than  if  it  were  raised  in  this  sort  of  answer. 
Raising  the  point  in  an  answer,  yon  would  have  a 
trial,  a  discussion,  and  possibly  an  appeal  upon  it, 
and  then  another  trial,  discussion,  and  appeal 
ujwn  the  further  answer.  It  appears  to  me  that 
this  is  a  substantial  question  in  one  point  of  view, 
and  that  being  the  intention  of  the  answer,  I  am 
of  opinion  that  it  is  a  violation  of  the  rules.  Not 
to  be  misunderstood,  I  will  add  that,  even  if  the 
objection  had  been  taken  by  the  respondent  in 
that  preliminary  way,  by  appearing  under  protest, 
and  by  the  subsequent  proceedings  which  follow 
thereupon,  and  if  the  decision  had  been  against 
her,  it  would  have  been  equally  open  to  her  when 
she  came  to  make  the  answer  to  nave  alleged  this 
as  one  of  her  answers.  This  is  consistent  with 
the  opinion  of  the  Judge  Ordinary  in  this  and 
former  cases.  The  only  doubt  I  have  had  has 
been  whether  the  meaning  of  the  answer  is  such 
as  I  have  described  it.  But,  inasmuch  as  it 
is  doubtful,  and,  if  interpreted  in  the  sense 
which  I  have  interpreted  it,  wrong,  then  this 
court,  by  virtue  of  that  inherent  jurisdiction 
which  all  courts  have  to  set  aside  and  disregard 
proceedings  which  are  of  an  ambiguous  and  mis- 
leading character,  ought  to  set  it  aside  even  though 
it  should  turn  out  that  its  meaning  should  not  bo 
such  as  I  take  it  to  be.  It  should  bo  sot  aside  as 
doubtful  and  equivocal,  leading  the  porty  who  has 
pleaded  or  used  it  to  make  an  apnpHcaiion  to  be 
let  in  to  make  further  answer,  if  she  can  show 
that  the  ecjuivocal  character  of  the  answer  was 
not  intentional.  It  seems  to  me,  therefore, 
that  the  order  setting  this  answer  aside  onght  to 
be  confirmed.  But  if  the  respondent  should  be 
minded  to  make  an  application  to  put  in  a  further 
answer,  either  with  or  without  any  other  defence — 
pleading  it  in  such  a  way  as  not  to  give  scope  to 
the  question  of  whether  there  is  to  be  a  discussion 
at  a  future  time  as  to  its  being  a  preliminary  or 
interlocutory  answer  only — it  will  be  open  to  her 
to  do  so  consistently  with  the  judgment  ■we  are 
now  giving.  But  upon  the  case  as  it  stands,  I 
think  the  order  was  right,  and  that  the  answer 
should  be  set  aside  unless  amended  according  to 
the  order,  or  absolutely  set  aside  with  power  to 
apply  in  the  way  I  have  suggested. 

PiGOiT,  B. — I  am  quite  of  the  same  opinion.  I 
think  the  order  of  the  Judge  Ordinary  which  is 
appealed  against  is  perfectly  correct.  That  order 
proceeds  upon  the  view  that  the  answer  which  has 
been  put  in  is  not  an  answer  to  the  merits.  I  am 
clearly  of  opinion  that  no  one  can  read  that  answer 
without  seeing  that  the  intention  of  the  person 
who  made  it  was  to  say,  "  I  do  not  answer  to  the 
merits  in  effect,  because  you  have  no  right  to 
entertain  this  question  on  the  ground  of  domicile." 
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That  U  the  substance  of  the  mattec  as  pleaded. 
He  says,  in  so  many  words,  the  court  has  no 
jurisdiction  to  entertain  the  said  petition,  or  to 
grant  the  prayer  thereof,  and  this  court  ought 
not  to  take  cognizance  thereof,  for  the  reasons 
before  assigned,  which  are  reasons  of  domicile. 
Therefore,  in  that  form  of  this  plea,  I  am  clearly 
of  opinion  that  the  Judge  Oi-dinary  was  right  in 
taking  the  view  be  did,  and  that  it  is  not  an 
answer,  and  was  not  intended  to  be  an  answer, 
to  the  merits  of  the  petition.  If  that  be  so,  it 
is  a  violation  of  the  rule  which  we  have  alr^dy 
determined  was  properly  made  by  the  Judge 
Ordinary  (tcting  as  the  court.  I  do  not  know 
whether  Dr.  Spmks  intended  in  the  result  to  rely 
upon  an  argument  he  addressed  to  us,  viz.,  that 
we  were  bound  to  see  whether  it  was  a  reasonable 
rule ;  nud,  if  it  was  not,  that  thi^  being  a  full  court, 
could  abrogate  the  rule,  and  act  as  if  it  were  not  in 
existence.  It  seems  to  me,  however,  that  he  has 
given  no  authority  for  that  argument,  and  it 
would  be  a  very  unreasonable  course  for  this  court 
to  take.  For,  though  the  rule  in  this  instance  was 
made  by  the  Judge  Ordinary  alone,  yet  it  has  the 
same  effect  bv  Act  of  Parliament  as  if  it  were 
made  by  a  full  court.  And  if  it  were  made  by  a 
full  court,  it  would  be  a  strange  thing  that 
another  full  court  of  co-ordinate  jurisdiction — ^nay 
the  same  court  although  differently  constituted — 
should  abrogate  a  rule  made  by  a  power  equal  to 
Itself.  If  it  were  a  decision  of  the  law,  the 
court  certainly  would  not  take  upon  itself  to 
overthrow  a  decision  of  the  same  court.  The  ordi- 
nary course  would  be  that  it  should  go  up  to  a 
higher  tribunal.  And  so,  with  a  rule  of  court,  it 
seems  to  me  equally  unreason^le  that  we  should 
abrogate  a  rule  made  bv  the  same  court  as  our- 
selves. In  the  result,  therefore,  I  am  clearly  of 
opinion  that  the  order  is  correct.  I  quite  agree 
with  what  has  been  said,  that  it  should  be  left  to 
the  Judge  Ordinary  to  determine  upon  what  terms 
the  partj  might  be  able  to  amend,  and  to  plead  to 
the  merits. 

Lord  Penzance,  J.  0. — Looking  to  the  practice 
which  has  prevailed  since  the  court  was  instituted, 
and  looking  to  the  formal  rule  of  the  court,  it  cannot 
be  denied,  I  think,  that  according  to  the  existing 
law  and  practice  of  the  court,  whoever  desires  to 
raise  the  naked  question  of  jurisdiction  as  a  pre- 
liminary to  an  investigation  of  the  merits,  is  bound 
to  do  it  by  appearing  under  protest.  I  have  had 
some  doubts  upon  this  and  the  former  occasion 
whether  that  was  a  system  which  might  be 
amended.  Because  it  is  a  system  which  might 
lead  to  an  error  in  the  way  Dr.  Spinks  has  pointed 
out — if  a  person  were  abroad  and  not  cognisant  of 
his  rights ;  at  the  same  time  it  must  be  remem- 
bered that  this  matter  of  jurisdiction,  raised  as  a 
naked  and  preliminary  question,  is  one  that  has 
always  been  treated  by  all  courts  somewhat  with 
disfavour — at  any  rate  treated  as  a  matter  which, 
if  set  up  at  all,  should  be  set  up  very  promptly, 
and  at  the  very  commencement  of  a  suit.  There- 
fore, it  may  well  be  that  the  practice  is  one  with 
which  no  fault  ought  to  be  found;  for  in  this 
court,  as  I  pointed  out — differing  from  some  other 
courts — the  party  who  is  called  on  to  answer  has 
before  him  the  citation  and  the  petition,  which  will 
state  what  it  is  that  he  is  charged  with.  He  is,  there- 
fore, placed  in  full  possession  of  the  circumstances, 
which  will  enable  him  to  consult  an  expert — a 
person  in  the  habit  of  practising  in  the  court  in 


which  he  is  cited — and  that  person  ought  to  know 
what  to  do,  and  to  take  the  prop>er  steps.  So  much 
as  to  the  law.  That  is  the  law  at  present,  and  I 
do  not  certainly  feel  disposed  to  disturb  it  even  if 
I  bad  the  power.  Now,  what  has  happened  in  this 
case  ?  The  respondent,  on  being  cited,  has  put  in 
this  answer.  She  ."ays  thct  George  Wilson  has 
always  been  domiciled  in  Scotland,  that  she  herself 
has  always  been  domiciled  in  Scotland,  that  the  mar- 
riage between  them  was  contracted  in  Scotland,  and 
that  the  adultery  is  alleged  to  have  been  committed 
in  Scotland.  Then  come  the  facts  which  she  alleges, 
and  I  agree  with  my  brother  Bramwell  that  if  she 
had  stopped  there  it  is  extremely  doubtful  whether 
it  would  not  have  been  a  good  answer,  for  no  form 
of  answer  is  required  in  this  court.  The  petitioner 
charges  his  wife  with  adultery,  and  all  she  says  in 
answer  is — we  are  both  domiciled  Scotch  jjeople, 
the  marriage  was  Scotch,  and  the  alultery,  i£  any, 
took  place  in  Scotland.  Well,  I  am  by  no  means 
sure  that  that  would  not  have  been  a  perfectly 
good  answer,  because  it  would  have  been  open  to 
the  argument  that  it  is  all  she  has  to  say.  Being 
chargMl  with  adultery,  it  might  be  that  all  she  had 
to  say  was  that  she  was  a  domiciled  Scotchwoman, 
and  that  the  marriage  was  a  Scotch  one.  That  might 
have  been  taken  as  an  answer  on  the  merits ;  but 
it  goes  on  to  say  further  that  by  reason  of  the 
premises  the  respondent  says  the  court  has  no 
jurisdiction  to  entertain  the  petition,  or  to  gprant 
its  prayer,  and  that  the  court  ought  not  to  take 
cognisance  thereof.  Well,  that  language  clearly 
imports  what  the  learned  counsel  has  openly  argued 
for,  viz.,  that  the  respondent  had  a  right  to  raise 
the  question  of  jurisdiction  as  a  preliminary  ques- 
tion, intending  afterwards,  if  that  went  against 
her,  to  raise  the  question  on  the  merits.  If  no 
exception  had  been  taken  to  this,  and  the  matter 
had  oeen  decided  on  the  preliminary  question,  the 
argument  would  have  been  irresistible.  If  she  had 
been  charged  with  having  let  the  time  go  by,  and 
professed  to  answer  on  the  merits  without  denying 
the  adultery,  her  answer  would  have  been  irre- 
sistible. Patting  her  finger  on  the  fifth  paragrraph 
of  her  answer,  she  might  have  said,  My  answer  was 
expressly  confined  to  your  entertaining  the  ques- 
tion of  ]aris diction  at  all,  and  therefore  to  say 
that  I  have  admitted  the  adultery  or  allowed  it 
to  go  to  proof  is  to  do  me  the  greatest  possible 
injustice.  That  is  my  reading  of  the  meaning  of 
the  answer.  But  then  again  I  agree  with  my 
Brother  Bramwell  that  if  that  is  not  the  meaning 
of  it  nobody  can  deny  that  it  is  most  ambiguous, 
and  it  is  quite  plain  that  it  is  the  duty  as  well  as 
the  right  of  this  court  to  see  that  a  pleading  is 
not  allowed  to  stand  on  the  records  of  the  court 
and  become  the  basis  upon  which  parties  are  to 
go  to  trial,  which  contains  within  it  the  germs 
of  an  argument  which  might  lead  to  various  re- 
sults, accordinK  to  the  views  which  people  might 
take  of  the  mnguage  used.  It  is  the  p&in 
duty  of  the  court  to  put  aside  all  ambiguous 
pleadings,  and  to  make  the  parties  say  what 
it  is  they  rely  upon.  Therefore  had  I  known 
that  it  was  intended  to  be  suggested  that  the 
answer  was  anything  except  an  answer  to 
the  jurisdiction — merely  as  a  preliminary  matter 
— on  that  ground  alone  I  should  have  beea 
disposed  to  set  aside  the  answer.  It  seems 
to  me,  therefore,  th«t  the  answer  violates  the 
rule  I  have  spoken  of,  uid  so  it  was  that  tihis 
order  came  to  be  made.     Now  the  order  is  titat  if 
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she  does  not  answer  to  the  merits  within  a  certain 
number  of  days,  this  answer  shall  be  struck  out. 
Although  she  has  not  answered  within  the  limited 
time,  but  has  chosen  to  appeal  to  the  full  court  as 
Bhs  was  entitled  to  do,  ana  a  very  proper  case  this 
I  think  for  an  appeal,  yet  she  ought  now  to  be 
entitled  to  answer  to  the  merits.  By  that  I  do 
not  mean  that  she  should  make  an  answer  that 
distinctly  denies  or  admits  the  adultery.  All  that 
is  required  of  her  is  that  she  ought  to  put  on  the 
records  of  the  court  something  which  in  plain  lan- 
guage imports  that  she  has  answered  all  that  she 
has  got  to  answer.  As  my  brother  Bramwell  sug- 
gested, I  think  a  good  mode  of  doing  that  would 
be  to  strike  out  the  5th  clause,  and  to  add  any 
words  which  will  import  what  I  have  already  said. 
However,  I  withhold  a  definite  judgment  on  the 
matter,  because,  following  what  my  learned  brothers 
have  said,  I  am  prepared  to  hear  any  application 
that  she  mav  malce  for  the  purpose  of  putting  an 
answer  on  the  file  which  is  in  conformity  with  the 
judgment  the  court  has  given. 

The  second  appeal  was  withdrawn. 

Solicitors  for  the  petitioner,  Newma.ii,  Dale  and 
Btretion. 

Solicitor  for  the  respondents,  Crotte. 


COTTBT   OF    ADTKTRATiTT. 

Beported  by  J.  F.  AsmiAU.,  Eiq.,  Barrister-at-Law. 

Tut«daij,  Nov.  28. 
The  Achilles. 
CotU — Content  to  a  motion — Vractiee. 
TIte  court  toUl  not  give  the  costs  of  appearing  to  eon- 
sent  to  a  motion  lohwe  the  party  so  appearing  is 
not  in  any  way  prejudiced  by  tlie  motion. 
This  wae  a  suit  instituted  bv  the  holders  of  a 
bottomry  bond  on  the  AehiUes  and    her    cargo 
against  the  cargo  only. 

The  AehiUes  broke  down  on  her  voyage  home, 
and  her  master  chartered  the  EUlen  Ashcourt  to 
bring  the  cargo  home.  The  AehiUes  and  her  cargo 
were  subject  to  a  bottomry  bond.  On  the  arrival 
of  the  Ellen  Ashcourt  at  Liverpool  the  bondholders 
seized  the  cargo.  The  consignees  refused  to 
receive  it,  ana  thereupon  the  master  of  the 
EUen  Ashcottrt  discharged  the  cargo  under  the 
Mersey  Dock  Acts  Consolidation  Act  (21  &  22 
Vict.  c.  xcii),  8.  166.  The  owners  of  the  EUen 
Ashcourt  claimed  a  lien  on  the  cargo  for  fi^ight, 
and  gave  notice  to  the  Mersey  Docks  and  Harbour 
Board  to  detain  it  under  sects.  193  and  194  of  the 
same  Act. 

E.  C.  Clarkson  now  moved  the  court  for  an 
order  to  sell  the  cargo  for  the  benefit  of  all  parties, 
as  the  Mersey  Docks  and  Harbour  Board  bad  no 
power  to  do  so. 

Bruce  for  the  trustee  in  bankruptcy  of  the 
holders  of  th^  bill  of  lading  consented,  and  claimed 
the  costs  of  appearing  on  the  motion. 

Glarkson  objected,  as  the  sale  was  for  the  benefit 
of  all,  and  the  trustee  of  the  holders  of  the  bill  of 
lading  was  not  in  any  way  prejudiced.  He  did  not 
appear  to  oppose  the  motion,  and  need  not  have 
appeared  at  all. 

Sir  R.  Philuiiore. — ^There  is  no  practice  of  the 
court  by  which  I  can  give  Mr.  Bruce  his  costs. 
The  prmciple  on  which  costs  are  awarded  to  a 
party  appearing  on  a  motion,  is  that  he  appears  to 
protect  bis  own  interests  from  something  in  the 


motion  which  prejudices  them.  Here  the  motion 
is  for  the  benefit  of  all  parties,  and  nobody  can  be 
prejudiced.  Mr.  Bruce  s  clients  could  have  com- 
municated their  consent  to  this  motion  without 
appearing  in  court.    I  cannot  give  co-tts  here. 

Proctor  for  the  owners  of  the  EUvi  Anlieouti, 
Ayrton. 

Proctor  for  the  holders  of  the  bill  of  lading, 
Stokes. 


Tuesday,  Dee.  5. 

TUE  TUUEINGU. 

CoUision — Objection  to  registrar's  re^wrl—Motiaa 

for  further  evidence — Affidavits — Practice. 
The  court  wiU  not  hear  further  evidence  in  objection 
to  the  registrar's  repoti,  unless  the  paiiy  making 
the  application  can  satisfy  the    court    tltat  the 
further  evidence  cotdd  %iot,   by  proper  diligence, 
have  been  produced  before  the  registrar  and  mer- 
chants,  or  that  they  asked  ai  the  reference  for  an 
adjournment  to  produce  it,  and  were  refusal. 
The  affidavit  in  support  of  a  motion  for  leave  to 
produce  further  evidence,  wliere  the  object  is  to 
vary  the  evidence  already  given,  should  be  clear 
And  precise  as  to  the  witnesses  it  is  proposed  to 
caU,  and  the  nature  of  their  testimony. 
Tlie  affidavit  of  a  ioitncss,  who  is  not  tendered  for 
cross-examination,   and  who  deposes    to  a  fact 
tnaierial  to  tlte  inquiry  before  the  registrar  and 
merchants,  should  be  filed  before  the  hearing. 
Tlie  adjournment  of  tlie  liearing  of  a  motion  for  the 
convenience  of  counsel  does  not  preclude  tlie  parties 
making  the  motion  from,  filing  and  using  a  further 
affidavit. 
This  was  a  motion  for  leave  to  adduce  further 
evidence  on  the  hearing  of  the  objection  to  the 
registrar's  report  on  the  case.     T'Ke   Tauringia 
was  a  German  steamer,  boimd  for  Hamburgh,  and 
on  the  14th  Oct.,  1870,  she  ran  into  the  English 
steamer,  /.  B.  Watt,  which  was  bound  from  Ham- 
burgh to  West  Hartlepool,  in  ballast.    The  colli- 
sion took    place    about  18  miles  north-west   of 
Heligoland,  and  the  master  and  crew  of  the  J.  B. 
Watt  abandoned  her,  and  went  on  board  of  the 
Thuringia.    The    Tliuringia  was  arrested  at  the 
suit  of  the  owners  of  the  /.  B.   Watt,  and  the 
cause  was  heailil  before  the  Judge  of  the  Admiralty 
Court,  and    he    found    that  the   Thuringia  was 
solely  to    blame,  and    referred  the  question    of 
damages  to  the  registrar  and  merchants.    The  case 
was  heard  before  them,  and  the  question  at  issue 
was  whether  the  master  and  crew  of  the  /.  B. 
Watt  were  or  were, not  justified  in  abandoning  her 
after  the  collision,  and  on  this  question  evidence 
was  called  on  behalf  of  both   plaintiffs   and  de- 
fendants.    For  the  plaintiffs,  the  master,  the  chief 
officer,  the  carpenter,  the  boats?rain,  a  seaman  of 
the  /.  B.  Wait,  and  a  pilot  who  was  on  board  of 
her  as  a  passenger  were  called.    The  evidence  of 
these  witnesses  went  to  show  that  the  /.  B.  Wait 
was  severely  damaged  by  the  collision,  and  that  at 
the  time  they  left  ner  she  was  making  water  fast, 
and  they  all  considered  that  it  would  have  been 
unsafe  to  remain  on  board  of  her.    The  engineers 
of  the  J.  B.   W<Ut  were  not  called.     On  behalf 
of   the  defendants,  the   chief   mate,  the  second 
engineer,  and  the  pilot  of  the   Thuringia  wore 
caUed.    They  proved  that  there  was  a  good  deal 
of  water  in  the  hold,  and  that  the  boilers  had  a 
pressure  of  801b8.  to  the  square  inch,  and  that 
the  donkey  engine  was  not  going,  and  that  those 
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things  were  called  to  the  attention  of  the  engineers 
of  the  J.  B.  Watt,  and  that  thereupon  the  donkey 
engine  was  set  going  by  them.  As  part  of  the 
delendanta'  proof,  the  registrar  admitted  an 
affidavit  of  an  M.  Scupz,  a  second  captain  in  the 
French  navy,  who  was  not  tendered  for  cross- 
examination.  Thi.s  aftidavit  was  not  filed  before 
the  hearing,  but  was  produced  at  the  opening  of 
the  defendant's  case,  no  notice  having  been  given 
that  such  evidence  was  going  to  be  given.  The 
affidavit  was  objected  to  on  behalf  of  the  plaintiffs, 
but  was  admitted  by  the  registrar,  who  offered  to 
adjourn  the  hearing  to  give  the  plaintiffs  an 
opportunity  of  answering  it,  or  of  considering 
what  course  to  pursue ;  as  a  matter  of  fact,  the 
hearing  was,  at  the  end  of  the  first  day  when  this 
affidavit  was  produced,  adjourned  for  a  week. 
The  plaintiffs  did  not  accept  the  offer  of  adjourn- 
ment, nor  did  they  at  the  next  hearing,  or  at  any 
time,  produce  any  evidence  before  the  registrar  to 
contradict  the  evidence  of  M.  Senes.  From 
his  deposition  it  appeared  that  he  was  second  in 
command  of  the  French  ship  of  war  Ij  Heroine, 
which  was  then  cruising  in  company  with  the 
French  fleet  .in  the  neighbourhood  of  Heligoland. 
Between  two  and  three  o'clock  in  the  afternoon, 
owing  to  certain  manoeuvres  which  appeared  sus- 
picions on  the  part  of  a  largo  steam  vessel  (which 
was  the  Thiirinala),  L'JLrolne  was  ordered  by 
the  French  Adnural  to  proceed  towards  her.  The 
Jliuringia  steamed  away,  and  he  then  observed 
the  J.  B.  Watt,  apparently  damaged  by  a  collision. 
He  did  not  go  on  boai-d,  but  saw  the  place  where 
she  had  been  damaged,  and  said  that  it  was  not 
below  the  water  line,  and  that  although  she  was 
struck  abaft  the  bridge,  and  was  down  in  the 
water  astern,  she  was  not  so  in  any  extraordinary 
degree.  L'Horoine  remained  for  about  twenty- 
five  minutes  near  the  J.  B.  Wait,  and  then  steamed 
away  again  to  rejoin  the  French  fleet.  He  said  he 
continued  to  watch  the  J.  B.  Walt,  and  that  at 
half-past  five  o'clock,  at  which  time  they  were 
twelve  miles  away  from  her,  she  was  still  afloat. 
He  was  not  allowed  to  go  on  board,  as  his  captain 
(now  Admiral  Bruat)  thought  the  /.  B.  Watt  might 
be  in  a  sinking  state.  They  returned  to  look  for 
her  the  nest  day,  but  could  not  find  her.  Ho 
further  stated  that  the  weather  was  at  the  time 
very  fine,  the  sea  was  cahn,  that  there  was  hardly 
any  wind,  and  that  the  same  kind  of  weather  con- 
tinued during  the  night  and  the  next  day,  and 
that  the  /.  B.  Watt  was  eighteen  miles  from  Heli- 
goland. A  Captain  Fetley,  B.K.,  was  also  called 
by  the  defendants  to  prove  that,  if  the  J.  B.  WaM 
had  been  got  to  Heligoland,  she  might  have  been 
run  into  shoal  water,  and  temporarily  repaired 
there.  The  defendants  had  no  notice  before  the 
reference  that  this  evidence  would  be  given.  On 
this  evidence  the  registrar,  on  June  13tb,  reported 
that  the  master  and  crew  of  the  /.  B.  Watt  were 
not  justi  ed  in  abandoning  her;  that  they  had 
left  the  engines  in  a  highly  dangerous  state  for 
low  pressure  engines,  and  that  she  might  have 
been  got  to  Heligoland  or  some  other  place,  and 
there  temporarily  repaired;  and  that,  therefore, 
the  owners  of  the  Thuringia  were  only  liable  for  the 
amount  it  would  have  cost  to  repair  the  /.  B.  Watt 
hud  she  been  taken  into  port,  and  that  that  amount 
was  27502.;  her  value  was  about  15,0002.  The 
report  was  filed  on  June  15.  From  this  report 
the  plaintiffs  appealed,  and  now  moved  the  court 
for  leave  to  adduce  further  evidence  on  the  hearing 


of  the  petition  on  .objection.    Two  affidavits  were 
filed ;  one,  sworn  by  the  plaintiff's  proctor,  was  as 

follows  : — 

I,  Henry  Oraham|Stokeg,  of  Dootors'lCommoiis,  prootor, 
miiKe  oath,  and  say  as  foUowa  : 

1.  I  am  proctor  for  the  plaintiff  in  this  caose,  and  as 
each  proctor  I  attended  the  reference  before  the  registrar 
and  merchants  held  in  this  cause. 

2.  The  plaintiffs  in  this  oanae  claimed  to  recover  from 
the  defendants  as  for  a  total  loss  of  the  steamer,  J.  B. 
Watt ;  but  the  registrar  in  his  report  has  reported  against 
the  claim  for  a  total  loss,  npon  the  ground  that  the 
J.  B.  Watt  was  improperly  abandoned  by  the  master 
and  crow. 

8.  The  evideoee  at  the  referenoe'  on  the  part  of  the 
plaintiffs  was  taken  by  the  oral  examination  of  nitnesses. 
At  the  end  of  the  plaintiffs'  caao,  an  information  made  by 
one  If .  Senez,  an  officer  in  the  French  navy  on  booid  a 
French  frigate  named  L'Heroine,  was  tendered  in  evi- 
dence by  the  defendants.  The  defendants  had  not 
previonsly  filed  this  affirmatioo,  nor  given  any  notice  to 
the  plaintiffs  of  their  intention  to  tender  any  swih  eri- 
deace,  nor  had  the  plaintiffs  any  knowledge  that  any  moh 
evidence  wonld  be  tendered.  Th»  admission  of  snoh 
affirmation  was  objected  to  by  counsel  for  the  plaintiff, 
but  snch  affirmation  was  admitted  by  the  registrar.  I 
have  pemsed  the  shorthand  writer's  notes  of  what  took 
plaoe  on  the  occasion,  and  therefrom  and  from  my  own 
recollection  I  verily  believe  that  no  offer  was  aulde  to 
adjoam  the  reference  for  the  purpose  of  producing  the 
said  H.  Senes  for  cross-examination ;  nor  was  it  suggested 
by  the  defendants  that  th^  had  it  in  their  power  to  pro- 
duce the  said  M.  Senes,  he  not  being  within  the  jurisdic- 
tion of  the  court. 

4.  From  the  registrar's  reasons  annexed  to  his  report, 
I  verily  believe  that  he  attcched  great  weight  to  the  evi- 
dence of  the  said  H.  Senez,  and  in  a  great  manner  formed 
his  opinion  on  the  case  therefrcn. 

5.  From  inquiries  which  I  have  caused  to  be  made  on 
the  part  of  the  plaintiff  sinoe  t&e  registrar  made  his  re- 
port, I  believe  that  if  leave  be  given  to  the  plaintiffs  to 
adduce  further  evidence  on  the  hearing  of  their  petition 
in  objection  to  the  report,  they  will  be  able  to  adduce 
strong  evidence  showing  that  the  said  M.  Senez  formed 
the  (minion  expressed  in  his  affirmation  on  erroneous  and 
insufficient  grounds,  and  showing  that  at  the  time  when 
the  said  frigato  L'Heroine  fell  in  with  the  J.  B.  Watt,  she 
(the  said  J-  B.  Walt)  was  in  a  sinking  oondition  and 
incapable  of  being  taken  to  Heligoland,  or  elsewhere. 

6.  I  further  say,  that  it  was  not  until  the  hearing  of  the 
said  reference  that  the  plaintiffs  had  any  notice  or  know- 
ledge that  the  defendants  were  abont  to  suggest tliat  Heli- 
goland was  a  place  where  the  J.  B.  Walt  could  have  been 
taken  and  tomporarily  repaired.  From  inquiries  I  have 
caused  to  be  made  since  the  said  reference,  I  verily 
believe  that  if  leave  be  ^ven  to  the  plaintiffs  to  advance 
further  evidenoo,  they  will  be  able  to  prove  that,  even  if 
the  J.  B.  Watt  could  have  been  taken  to  Heligoland,  tliere 
was  no  plaoe  there  where  she  could  have  obtained  shelter, 
and  no  place  where  or  by  means  of  which  she  oould  have 
been  tomporarily  repaind,  but  on  the  oontrary,  that  she 
must,  if  taken  there,  have  been  broken  up. 

7.  i  further  say,  that  I  have  been  informed  and  believe 
that  the  first  and  second  engineers  of  the  J.  B.  Watt 
were  absent  from  this  country  on  foreign  voyages  at  the 
time  of  the  said  reference.  They  had  been  examined  and 
cross-examined  as  witnesses  at  the  hearing  of  the  cause, 
bat  owing  to  their  absence  aforesaid,  they  having  re- 
spectively left  this  country  in  the  month  of  March,  1871, 
it  was  impossible  to  produce  them  at  the  referenoe.  I 
believe  that  the  plaintiffs  will  be  able  to  avail  themselves 
of  the  evidence  of  snch  engineers  it  snch  leave  be  given 
as  aforesaid,  and  that  their  evidence  will  benefi!  the 
plaintiffs.  I  am  further  informed  and  believe  that  the 
registrar  was  in  error  in  thinking  that  the  engines  of  the 
J.  B.  Watt  were  low  pressure  engines. 

8.  1  say  tliat  the  plaintiffs  are  desirous  that  leave 
should  be  given  to  them  to  adduce  further  evidence  upon 
the  hearing  of  their  said  petition. 

Sworn,  £c.  H.  O.  Stokbs. 

Another  affidavit  was  filed  by  the  plaintiff,  sworn 
by  Q.  J.  Hogg,  the  plaintiffs   agent,  who  stated 
that  he  had  gone  to  Heligoland  i^r  the  TtSarmoa, , 
and    had    seen    the  harbour  master  than,.'  witO' 
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showed  him  a  letter  froni  Mesars.  Pritchard  and 
Sons,  the  defendants'  proctors,  asking  him  (the 
harboor  master)  to  swear  an  affidavit  to  the  effect 
that  such  a  ship  as  the  J.  B.  Watt,  in  the  condition 
she  was  after  the  collision,  ooidd  have  been  beached 
and  repaired  there,  and  inclosing  an  affidavit  to 
that  effect.  From  Mr.  Hogg's  affi(£tvit,  it  appeared 
that  the  harboor  master  had  refused  to  do  this, 
and  was  of  opinion  that  such  a  ship  conld  only  be 
pat  on  shore  there  for  the  purpose  of  saving  her 
cargo,  and  Mr.  Hogg  farther  affirmed  that,  from 
information  receiv^,  he  beheved  that  it  would 
have  been  impossible  to  have  repaired  the  J.  B. 
Watt  at  that  place(a). 

Bvti,  Q.C.  for  the  plaintiffs,  in  support  of  the 
motion. — It  is  now  the  rule  that  further  evidence 
is  only  admitted  on  good  ground  shown.  The  dif- 
ference between  the  amount  allowed  and  the 
amount  of  value  is  12,000{.  In  an  application  to 
admit  farther  evidence,  the  amount  is  of  importance 
when  it  is  remembered  that  the  parties  appear 
before  the  registrar  without  pleading  or  pMticu- 
lars.  We  did  not  know  certain  facts  on  which 
ther  relied,  which  we  should  have  known  if  there 
had  been  pleadings.  The  evidence  that  the  ship 
miffht  have  been  taken  to  Heligoland  and  beached 
took  OS  by  surprise.  We  wish  to  show  the 
impossibility  of  this.  We  knew  nothing  with  re- 
spect to  the  excessive  steam  pressure  on  the  boilers. 
The  registrar  assumed  that  they  were  low  pres- 
sure engines,  whilst  they  were  not.  [Sir  R. 
Philuxoke. — Did  you  maKe  any  application  to 
the  registrar  and  merchants  to  adjourn  or  to 
hear  evidence  on  these  points  P]  We  had  no 
reason  to  disbelieve  the  evidence  there  given,  but 
we  have  since  found  it  to  be  untrue,  and  onr  affi- 
davits set  this  out.  The  affidavit  of  M.  Senez 
ought  not  to  have  been  admitted.  He  ought  to 
have  been  produced  for  cross-examination.  We 
wish  to  proaace  further  evidence  to  show  the  stato 
of  the  J.  B.  Watt  when  L' Heroine  came  np.  The 
report  seems  to  find  that  the  engineers  neglected 
their  doty  in  leaving  the  engines  as  they  did,  and 
we  wish  to  call  evi&nce  to  show  how  this  really 
was.  We  had  no  knowledge  of  any  charge  against 
the  engineers.  Oar  case  was,  that  the  injury  to 
tiie  ship's  bottom  was  such  that  she  must  have 
gone  down  before  we  could  have  got  into  a  place 
of  safety.  [Sir  B.  Feillixoile. — If  you  had  made 
,  any  application  for  adjournment,  I  should  go  a 
long  way  with  yon.  I  object  to  the  system  of 
going  before  the  registrar  and  not  ^plying  at 
tiie  time;  letting  everything  be  finished  and 
then  objecting  to  the  report  and  trying  to  get 
in  fresh  evidence.  I  always  require  vay  strong 
affidavits  showing  why  the  evidence  was  not  pro- 

(a)  Sii  Joluk  Kanlaka  objected  to  this  affidant  being; 
reoetred  at,  all  on  the  noond  that  the  hearing  of  this 
motion  bad  been  originally  fixed  for  Toeaday,  Nov.  28th, 
and  wu  only  poBtpooed  for  oonvenienoe  of  oonnael,  and 
tluaaSdavit  had  been  filed  '■inae  (on  Fitday,  Dao.  Irt). 
It  is  not ii(H>t'Piaotioe that,  after  anotion  has  itood  over 
whiah  woud  uve  been  heard  bat  for  the  ^sesoe  of 
couael,  that«  fresh  affidavit  aboold  be  filed. 

BwK,  Q.O.  -ecmtra, — The  defendants  woold  have  been  in 
no  wove  poiition  if  the  motion  had  etood  in  to-day's 
'  ■  paper,  we-  afida*i*  wonld  then  have  been  admisatble, 
aiiAa  mm»  »<1inommant  aannot  affect  theqneation.  The 
-pia«tiaainilhM.«oaii'«naUf  is.that  notioKof  Biotion  is 
^na  and -then  the  affidavit  is  filed. 

Sir  B.^*B|UJiiOiBB.— I  think  I  mast  admit  this  afll- 
dafit,  sttligeetto  all  ohjeotionB  to  the  affidavit  itself,  and 
antjeat  At  tojny  postponement  which  Sir  John  Karslake 
may  reqoirt  to  answer  it. 


duced  at  the  hearing.]  We  are  entitled  to  great 
indulgence,  on  the  ground  that  we  had  no  means 
of  knowing  the  issue  that  they  were  about  to  raise. 

Clarhaon,  on  the  same  side. — The  report  finds 
that  she  could  have  been  taken  to  Heligoland,  and 
when  there  could  have  been  beached  and  repaired. 
If  we  were  surprised  on  one  or  both  of  these  ques- 
tions we  are  entitled  to  a  farther  hearing.  Senez' 
affidavit,  should  have  been  filed  in  the  usual  way, 
before  hearing.  It  is  a  serious  thing  to  ask  for  an 
adjournment.  If  the  affidavit  had  been  duly  filed 
we  could  have  communicated  with  the  other  French 
officers  on  board*i/'fleroi»e.  It  is  material  to  see 
how  she  could  have  been  repaired  at  Heligoland. 
[Sir  R.  Philumorb. — ^The  great  difficulty  in  the 
way  of  yoar  application  is  this ;  the  issue  before 
the  registrar  was  whether  your  crew  was  justified 
in  abandoning  the  vessel ;  notice  was  given  to  you 
that  you  must  produce  the  evidence  of  all  those 
persons  knowing  anything  about  the  navigation  of 
the  ship.  No  application  was  made  for  acyoum- 
ment.  You  do  not  appeal  on  the  ground  that  the 
registrar  was  wrong  on  the  facta  which  he  finds, 
but  that  there  is  further  evidence  behind.  'There 
must  be  some  strict  practice  on  this  point.  I  have 
always  held  that  farther  evidence  shall  not  be 
admitted  unless  it  can  be  shown  that  it  conld  not 
have  been  produced  at  the  hearing  below,  or  that 
you  had  no  means  of  getting  it  at  the  time.]  The 
evidence  shows  that  the  only  means  of  repairing  was 
by  beaching,  and  this  was  impossible,  as  we  are  pre- 
pared to  show.  [Sir  B.  Phidlimobe. — The  registrar 
did  not  refuse  to  adjourn,  nor  did  he  improperly 
admit  or  refuse  evidence.]  I  objected  to  Senez' 
evidence  being  admitted,  and  this  put  it  on  the 
other  side  to  offer  to  produce  him,  and  not  upon 
me  to  ask  for  an  adjournment  to  produce  him.  If 
we  can  prove  by  further  evidence  that  the  ship 
was  sinking,  it  would  be  a  miscarriage  of  justice 
to  refuse  to  admit  the  evidence.  If  we  ought  to 
have  produced  this  evidence  at  the  reference,  it  is 
now  on^  a  question  of  costs. 

Sir  J.  Karaldke,  Q.  0.  for  the  defendants. — 
The  rule  as  to  surprise  in  the  common  law  courts 
is,  that  to  g^t  a  new  trial  it  must  be  shown  that 
the  side  applying  did  not  know  and  had  no  means 
of  knowing  facts  which  were  given  in  evidence  for 
the  first  time  at  the  trial.  Senez'  statement  was 
read  the  first  day,  and  the  plaintiffs  should  have 
appUed  for  time  to  answer  it.  The  fact  as  to 
beaching  was  no  surprise ;  it  was  cross-examined 
to.  The  engineers  were  examined  at  the  hearing 
of  the  principal  cause,  and  ought  to  have  been 
before  tne  registrar.  Surprise  does  not  mean  the 
not  seeing  the  necessity  of  keeping  witnesses  in 
England.  There  is  no  information  in  the  affidavit 
of  Stokes  to  show  that  they  can  alter  the  effect  of 
Senez'  evidenoe.  They  knew  that  we  were  going 
to  prove  that  she  could  have  been  saved  if  she  had 
not  been  abandoned.  She  must  have  been  taken 
ashore  to  be  saved.  It  is  a  first  principle  that, 
when  a  case  is  tried  on  a  particular  issue,  and 
without  any  impatation  of  unfairness,  it  was  not 
right  to  come  anerwards  and  say  there  is  farther 
evidenoe,  and  a  ooosequent  right  to  a  fresh 
hearing. 

W.  O.  F.  PhUUmore  on  the  same  side: — ^Tho 
nature  of  the  defence  must  have  been  known  to 
the  plaintiffs.  We  were  not  bound  to  file  Senez' 
affidavit  befiin«  the  plaintiffs'  witnesses  had  been 
cross-eacamined.  It  was  put  in  as  soon  as  our  ease 
was  begun. 
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Clarkson,  in  reply.— It  is  a  standing  rule  in  this 
court  that  a  party  may  call  upon  the  other  side  to 
produce  a  witness,  who  has  made  an  affidavit,  for 
cross-examination.  The  report  finds  facts  on  im- 
proper evidence,  and  we  may  fairly  say  we  were 
taken  by  surprise. 

Sir  B.  PuiLUMORE. — This  is  an  application  to 
the  court  in  the  case  of  an  objection  to  the  report 
of  the  registrar,  assisted  by  merchants,  to  allow 
the  admission  of  freah  evidence  on  an  ap|>cal  from 
that  report.    That  the  court  has  power  to  admit 
fresh  evidence  is  unquestionable  since  the  decision 
of  the  Privy  Council  (see  The  Flying  Fi§h,  B.  &  L. 
436,442;  12  L.  T.  Rep.  N.  S.   619)),  but  never- 
'  theless  it  is  a  power  which  the  court  ought  in  my 
jndKment  to  exercise  with  great  caution,  and  I 
thi&  I  do  not  go  too  far  in, saying,  with  great 
reluctance.     It  certainly  is  for  the  interests  of 
justice  that  no  person  should  be   deprived,  b^ 
reason  ot  surprise,  of  the  means  of  mucing  a  fair 
and  iust  stntemrait  of  his  case ;  bat  it  is  no  less 
for  the  interests  of  justice  that  no  person  should 
be  enabled,  after  having  gone  to  a  fair  trial,  to  patch 
np  the  defects  which  that  trial  has  disclosed  in 
his  case  by  new  evidence  before  another  tribunal. 
It  is  manifest  that  there  is  no  door  more  widely 
open  than  that  which  I  have  mentioned.    In  this 
case  the  application  to  the  court  is  founded  on  an 
affidavit  wnicb,  though  it  does  not  expressly  use 
the  term    "surprise,     contains  averments  from 
which  the  court  is  to  infer  that  upon  material 
points  upon  which  the  decision  of  the  court  below 
turned,  the  plaintiffs  at  the  reference  were  sur- 
prised, and  that  therefore  they  were  unable  to 
state  their  case  as  fairly  and  fully  as  they  other- 
wise would  have  been  enabled  to  do.    One  of  the 
first  questions  which  every  court  of  justice  must 
look  to  in  an  application  of  this  kind  is  the  ques- 
tion of   dates.     I  find,    upon   referring   to    the 
minutes,  that  the  decision  ot  the  registrar,  assisted 
by  merchants,  took  place  in  June,  and  that  the 
registrar's  report  was  filed  on  the  15th  of   that 
month.   No  appUcation  is  made  to  the  court  till  the 
middle  of  November  for  the  introduction  of  new 
evidence,  and  that  is  a  circumstance  of  no  light 
materiality  in  determining  the  judgment  of  the 
coort.    Turning  to  the  affidavit  to  which  I  have 
referred,  it  is  stated  that  at  the  end  of  the  plain- 
tiffs case  an  affirmation  made  by  one  M.  Senez, 
an  officer  in  the  French  navy,  on  board  a  French 
frigate  called  L'Heroine,  was  tendered  in  evidence 
by  the  defendants,  and  that  the  defendants  had 
not  previously  filed  this  statement  or  affirmation, 
or  given  any  notice  to  the  plaintiffs  of  the  pro- 
duction of  any  such  evidence.    The  reception  of 
this  affirmation   in  evidence  by  the  registrar  is 
now  made  a  ground  for  (be  introduction  of  further 
evidence.    It  appears  now,  firom  the  statement  of 
counsel,  and  from  the  evidence  before  the  court, 
that  it  was  correctly  stated  that  the  affirmation  of 
M.  Senez  was  not  filed  before   the    hearing   of 
the  cause  before  the  registrar  and  merchants,  and 
it  should  have  been  so  filed,  I  think.    I  think,  also, 
that  it  is  impossible  to  read  the  report  of   the 
renstrar  withont  seeing  that  he  attached  weight, 
ami   in    some    degree    founded    his    report    on 
the    evidence    of    M.    Senez.      Now   M.    Senez 
was  an  officer  in  the  French  navy,  under  the 
command  of  Admiral  Bruat  at  the  time,  and  his 
evidence  went,  in  effect,  to  this — that  he  came  up 
to  the  /.  B.  Watt  after  the  collision,  and  that  in 
his  opinion  when  he  so  came  up  the  appearance  of 


the  vessel  was  anoh  as  to  lead  )um  to  think  that 
she  was  not  in  a  sinking  state  at  the  time,  and 
might  have  been  saved.    Inasmuch  as  the  main 
issue  submitted  to  the  registrar  and  merchants 
was  whether  or  not  the  crew  were,  in  the  circum- 
stances of  the  case,  justified  in  abandoning  their 
vessel  as  they  did  immediately  after  the  collision, 
it  cannot  be  denied  that  this  is  an  affidavit  of 
importance ;  and  unquestionably,  if  the  plaintiffs 
had  made  any  fuiplication  to  the  registrar  and 
merchants  that  tney  might  have  had  any  .oppor- 
tunity of  cross-examining  the  maker  of  the  affidavit, 
or.  if  they  had  made  an  application  for  an  adjourn- 
ment in  order  that  they  might  have  time  to  con- 
sider what  course  to  pursue,  and  such  application 
had  been  reused,  I  should  have  no  nesitation 
whatever  in  granting  the  present  motion.    Bat  uo 
such  application  was  made.    On  the  contrary,  the 
registrar  informs  me  that  he  offered  the  parties 
to  have  an  acyournment  for  the  purpose  of  con- 
sidering what  coarse  they  would  pursue,  and  that 
that  offer  was  rejected.    As  a  matter  of  taet,  it 
appears  that  after  the  iutroduction  of  this  affidavit 
there  was  an  adjournment  for  a  whole  week,  and  that 
this  affidavit  of  M.  Senez  was  brought  to  the  atten- 
tion of  the  opposite  side,  not  indeed  two  or  three  days 
before,  or  one  day  before  the  reference,  as  it  ought 
to  have  been  strictly  speaking,  but  still  on  the 
day  upon  which  the  reference  was  first   heard. 
I  do  not  find  in  the  affidavit  of  Mr.  Stokes  that 
there  is  that  amount  of  precise  statement  which 
the  court  requires  on  a  point  of  this  description. 
The  language  of  the  affidavit  is  very  va^e  in  a 
case  where  it  ought  to  bo  as  precise  as  possible.    It 
states  that  the  plaintiffs  will  be  able  to  adduce 
strong  evidence  showing  that  M.  Senez  formed  his 
opiuon  on  erroneous  grounds,  but  it  does  not  state 
with  the  amount  of  precision  requisite  the  witnesses 
who  are  to  be  brought  forward  to  show  this,  nor 
does  it  in  any  way  indicate  the  nature  of  their 
evidence  with  regard  to  this  point ;  it  should  also 
be  remembered  that  the  registrar  did  not  form 
his   opinion   on    M.  Senez  evidence  alone.    The 
second   point  urged    by  the   plaintiffs   is,    that 
they  had  no  notice  that  the  defendants  were  about 
to  suggest  that  Heligoland  was  a  place  where  the 
/.  B.  Wail  could  have  been  taken  and  temporarily 
repaired ;  and,  again,  that  is  stated  in  the  vaguest 
possible  manner  in  the  affidavit.     Now  there  is,  I 
think,  some  mistake  in  the  arg^ument  of  counsel  on 
this  point.    I  cannot  discover  in  any  part  of  the 
registrar's  finding  any  statement  that  the  vessel 
must  necessarily  have  been  taken  to  Heligoland  in 
order  to  be  bmched,  which  seems  to  have  been 
assumed  throughout  the  whole  of  the  arguments 
which  have  been  addressed  tome.   The  statement  is, 
that  she  might  have  been  taken  to  Heligoland,  which 
that  was  distant,  I  think,  about  eighteen  miles,  and 
there  proper  measures  might  have  been  taken  by 
which  the  leak  might  have  been  stopped,  so  as  to 
have  enabled  her  to  go  on  to  another  port,  where 
permanent  repairs  might  have  been  «bected.    A 
third  point  was  taken,  that  the  opinion  of  the 
registrar  and  merchants  was  partly  founded  on 
the  evidence  of  the  engineer  and  other  witnesses 
from  the  Hmritigia,  and  that  the  first  and  second 
engineers  of  the  /.  B.  Watt,  although  examined  in 
the  principal  cause  when  heard  before  this  court, 
were  absent  from  this  country  on  foreign  service 
at  the  time  of  the  reference,  and  that  it  was  impos- 
sible to  call  them.    I  have  already  said  that  the 
main  issue  which  the  parties  knew  they  had  to 
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meet  before .  the  registrar  and  inerehants  was, 
whether  or  not  the  crew  of  the  /.  B.  Watt  were,  or 
were  not  justified  in  leaving  her  directly  after  the 
collision ;  and  it  is  impossible  to  entertain  the 
Klighte^t  doubt  that  the  knowledge  of  the  nature  of 
the  issae  must  have  admonished  those  who  had  to 
prove  the-  negative,  that  the  most:  important  wit- 
nesses they,  could  adduce  would  be  the  engineers ; 
and  it  cannot  avail  now  on  an  application  for  the 
introduction  of  new  evidence  to  say,  if  we  had 
known  that  reliance  could  have  been  placed  on 
the  examination  of  the  engineers  as  to  the  state 
oT  the  low  pressure  and  the  general  machinery  of 
the  ship,  we  should  have  produced  the  absent 
witnesses,  and  we  nOw  ask  leave  to  produce  them 
in  the  Court  of  Appeal,  because  we  believe  that 
we  shall  be  able  to  avail  ou'rsrfves  of  their  evidence. 
On  the  whole,  I  am  satisfied,  looking  to  all  the 
circumstances,  that  the  court  ought  not  to  admit 
the  introduction  of  fresh  evidence  on  the  ground 
of  surprise,  which  is  in  r^lity  the  ground  on 
which  the  application  is  founded  in  this  case.  I 
am  of  opinion  that  the  applicants  have  not  brought 
themselves  within  the  conditions  of  the  rule  which 
I  have  determined  to  observe  in  all  applications 
of  this  description,  namely,  that  they  must  satisfy 
the  court  that  the  evidence  which  they  now  seek 
to  introduce,  could  not,  by  proper  diligence  and 
by  proper  {mplioation,  have  been  produced  in  the 
court  below.'  I  must,  therefore,  reject  this  appli- 
cation with  costs,  but  I  think  it  right  to  say  tbat 
this  18  a  matter  in  which,  if  you  ask  for  leave  to 
appeal,  I  will  grant  it. 

Proctors  for  the  plaintiffs  Dyke  and  8foke«. 

Proctors  for  the  defendants,  Pritchard  and  Sons. 


> 

COUBT  or  AFPBAi;  Ur  OKASrCE&T. 

Beportad  by  Tkoxas  BaoonBAn,  E.  Stiwabi  Bocas,  and 
H.  Put,  Eaqn.,  BwriiterHit-lAW. 

Nov.22nnd23. 

(Before  the  Lords  Justices.) 

Ejh  parte  TttB  Lltnvi  Coal  and  Ibon  Company  j  Re 
Hide. 

BanhruptcyAet   1869,  $i.  23,  31 — Landlord  and 
tenaiU — Vudaimer  of  lease  by  trustee — Injury  in- 
flicted by  disclaimer — Lessor's  right  of  proof. 
The  iruttee  of  a  bankrupt's  esiaie  disclaimed,  under 
the  23rd  section  of  the  Bankruptcy  Act  1869,  an 
agreement  entered  into  by  the  bankrupt,  prior  to 
hi»  bankruptcy,  to  take  a  lease  of  certain  shops  for 
a  term  of  years. 
Held,  t?uU  the  les$or  teas  entitled  wider  the  23rd 
aecHon  of  the  Ad,  to  prove  against  the  bankrupt's 
ettcUe  for  the  difference  between  the  rent  reserved 
by  the  agreement,  and  the  present  letting  value  of 
the  pretmseefor  Oie  residue  of  the  term. 
The  general  puroiew  and  object  if  the  Bankruptcy 
Act  1869  considered.  ' 

This  was  an  appeal  firom  a  decision  of  Mr.  Regis- 
trar Broogh&m,  sitting  for  the  Chief  Judge. 

By  a  memorandum  of  agreement  dated  the  24th 
July  1869,  and  made  between  the  Llynvi  Coal  and 
Iron  Companv  (Limited)  of  the  one  part,  and 
Henry  Hide  of  the  other  part,  the  company  agreed 
to  g^rant  to  Hide,  who  an«ed  to  accept,  a  lewe  of 
five  shops  situate  at  Maesteg  in  the  county  of 
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Glamorgan,  where  the  company's  work's  are  carried 
on,  for  ten  years  from  the  15th  Aug.  1869  at  the 
yearly  rent  of  500J.  It  was  agreed  that,  in  addi- 
tion to  the  usaal  covenants,  the  lease  should  con- 
tain a  covenant  by  the  company  that  they  would 
not  during  the  continuance  of  the  term  of  the 
lease  (but  m  so  far  only  as  they  were  able  to  pre- 
vent it)  set  up  or  permit  to  be  set  np  by  any  person 
in  their  employment  any  general  snop  or  shops  or 
stores  within  two  miles  of  any  of  the  shops  de- 
mised by  the  lease,  or  directly  or  indirectly  carry 
on,  or  assist  or' encourage  any  person  other  than 
the  lessee,  his  executors,  administrators,  or  assigns 
to  carry  oh  the  business  of  a  general  retail  shop- 
keeper or  dealer  in  provisions  of  any  sort  withm 
the  distance  aforesaid. 

'■  The  company  had  formerly  carried  on  business 
themselves  in  these  shops  as  retail  provision 
dealers,  and  subsequently  they  had  let  the  shops 
to'  one  Britten  at  a  rent  of  3602  a  year,  Britten 
giving  the  company  two-thirds  of  bis  {nt>fit8. 

Britten  became  bankrupt  and  his  assignee  sold 
his  stock-in-trade  to  Hide,  who  was  then  in  nego- 
tiation with  the  company  for  a  lease. 

The  company  allied  that  the  shops  in  them- 
selves' were  not  worth  more  than  WOl.  a  year, 
and  the  reason  why  Hide  gave  6001.  a  year  for 
them  was  that  a  valuable  goodwill  was  attadied  to 
them. 

After  Hide  had  carried  on  business  in  the  shops 
for  a  year  and  a  half,  he,  on  the  lat  Feb.  1870 
wrote  to  the  coinpanv  stating  that  he  had  carried 
on  his  business  at  a  loss,  and  that  he  should  have 
to  place  his  aflfairs  in  his  creditors'  hands  unless 
they  could  considerably  reduce  the  rent.  In  reply, 
the  secretary  informed  him  that  the  board  declined 
to  entertain  his  application  for  a  permanent  reduc- 
tion of  the  rent,  but  was  willing  that  for  the  cur- 
rent year  his  rental  should  be  300{.  per  annum 
instead  of  500;.  . 

Soon  afterwards  Hide  filed  his  petition  for  liqui- 
dation of  his  afiiurs  by  arrangement,  and  on  the 
18th  April  1871  Mr.  Ladbury  was  appinted  trustee 
of  the  bankrupt's  property. 

On  the  27th  April  1871,  the  company  served  a 
notice   on   the  trustee  requiring  him  to  decide-. 
whether  he  would  disclaim  the  agreement  of  the 
24th  July  1869  or  not. 

On  the  29th  May  1871  the  trustee  served  the 
company  with  notice  that  he,  as  trustee,  di8clai|ned 
the  premises  and  all  estate  and  interest  therein, 
and  also  the  agreement  of  the  24th  July  1869. 

Thereupon  the  company  sent  in  a  clium  to  prove 
for  the  sum  of  2342^  1^.  dd.  in  respect  of  the 
injury  done  to  them  by  the  operation  o£  the  23rd 
section  of  the  Bankruptcy  Act  1869,  under  which 
the  disclaimer  was  made,  and  197.  14g.  6d.  for  occu- 
pation of  the  premises  from  the  25th  March  to 
the  18th  April  1871. 

The  23rd  section  of  the  Act  provides  that  when 
any  property  of  the  bankrupt,  acauired  by  the 
trustee  under  this  Act,  consists  of  land  of  any 
tenure  burdened  with  onerous  covenants,  of  im- 
marketable  shares  in  companies,  of  unprofitable 
contracts,  or  of  any  other  property  that  is  onsale- 
able,  or  not  readily  saleable  by  reason  of  its  bind- 
ing the  possessor  thereof  to  the  performance  of 
any  onerous  act,  or  to  the  payment  of  any  sum  of 
money,  the  trustee,  notwithstanding  he  has  en- 
deavoured to  sell,  or  has  taken  possession  of  such 
property,  or  exercised  any  act  of  ownership  in 
relation  thereto,  may,  by  writing  under  his  Iwnd, 
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-disclaim  such  property,  and,  upon  the  execution 
of  MUch  disclaimer,  the  property  disclaimed  shall, 
if  the  same  is  a  contract,  be  deemed  to  be  deter- 
mined from  the  date  of  the  order  of  adjudication, 
and,  if  'the  same  is  a  lease,  be  deemed  to  have 
been  surrendered  on  the  same  date,  and,  if  the 
same  be  shares  in  any  company,  be  deemed  to 
Tie  forfeited  from  that  date,  and,  if  any  other 
species  of  property,  it  shall  revert  to  the  person 
«ntitled,  on  the  determination  of  the  estate  or 
interest  of  the  bankrupt,  but,  if  there  shall  be  no 
person  in  existence  so  entitled,  then  in  no  case 
shall  any  estate  or  interest  therein  remain  in 
the  bankrupt.  Any  person  interested  in  any  dis- 
claimed property  may  apply  to  the  court,  and  the 
court  may,  upon  such  application,  order  posses- 
sion of  the  disclaimed  property  to  be  delivered 
up  to  him,  or  make  such  other  order  as  to  the 
possession  thereof  as  may  be  Just.  Any  person 
injured  by  the  operation  of  this  section  shall  be 
deemed  a  creditor  of  the  bankrupt  to  the  extent 
of  such  injury,  and  may,  accordingly,  prove  the 
same  as  a  debt  under  the  bankruptcy. 

In  support  of  their  claim  the  company  adduced 
-evidence  that  they  could  not  now  obtain  more  than 
i200i.  a  year  for  the  premises  comprised  in  the 
agreement.  They  alleged  that  the  reason  of  this 
decline  in  the  letting  value  of  the  premises  was 
-caused  by  the  loss  oAhe  goodwill  of  the  business, 
owing  to  the  trustee  having  sold  the  stock  in  trade 
and  closed  the  shops. 

The  trustee  refused  to  admit  the  company  to 
prove  for  the  amount  of  their  claim.  They  then 
applied  to  the  Court  of  Bankruptcy,  where  the 
Be^strar,  sitting  as  Chief  Judge,  also  disallowed 
theur  ciAim.  The  company  now  appealed  from  his 
decision. 

T.  E.  Winslow  and  LincUey  for  the  appellants. 
— The  Bankruptcy  Act  of  1869,  while  aiming  at 
freeing  the  bankrupt  from  all  liabilities,  did 
not  intend  to  do  so  without  compensating  the 
persons  to  whom  the  bankrupt  was  liable  for 
the  loss  occasioned  to  them  by  his  being  freed 
from  his  liabilities,  in  other  words,  without  treat- 
ing the  bankrupt's  liability  as  a  debt  and  allowing 
the  person  to  wnom  he  was  liable  to  prove  against 
the  estate  for  the  debt.  Sect.  23  enables  the 
trustee  to  disclaim  onerous  contracts,  but  it  is  ex- 
pressly provided  by  that  section  that  any  person 
mjnred  by  its  operation  shall  be  deemed  a  creditor 
-of  the  bankrupt  to  the  extent  of  such  injury,  and 
may  accordingly  prove  the  same  as  a  debt  under 
the  bankruptcy.  It  is  quite  clear  that  the  company 
imB  been  injured  by  the  trustee's  disclaimer  of  the 
agreement,  as,  but  for  that  disclaimer,  they  could 
have  proved  under  sect.  31  for  the  rent.  The 
present  case  is  clearly  within  the  23rd  section,  as 
the  injury  sustained  by  the  company  is  directly 
traceable  to  the  disclaimer.  And  although  the 
bankrupt  is  merely  an  equitable  lessee,  still  we 
-  contend  that  he  is  in  the  stune  position  with  regard 
-to  this  section  as  if  he  held  under  an  actual 
■demise  under  seal.  The  question  which  we  want 
your  Jjordships  to  decide  is,  whether  wa  are  enti- 
tled to  prove,  and  on  what  principle  the  amount  of 
our  ■pvaot  is  to  be  calculated.  We  contend  that  we 
are  dosriy  withm  the  23rd  section,  and  that  we 
are  entil^ed  :to  piore  to  the  extent  of  our  injury, 
>that  is,  tar  tiie  difference  between  the  5001.  a  year 
-which  the  bankropt  by  hia  agreement  covenanted 
to  pay,  and  tine  rent  for  which  we  can  now  let  the 
shops  for  the  rasidne  of  the  term. 


Be  Qex,  Q.C.  and  Reed,  for  the  trustee,  sup> 
ported  the  registrar's  order.  The  object  of  the 
23rd  section  oi  the  Act  of  1869,  in  so  far  as  regards 
landlord  and  t«nant,  was  to  benefit  the  landlord  by 
preventing  the  bankrupt  from  holding  over  in 
order  to  be  paid  somethmg  for  giving  up  the  pre- 
mises, and  to  fi«o  the  bankrupt  from  aU  liabilities 
in  respect  of  his  tenancy.  Under  the  old  law,  the 
bankrupt  Was  liable  to  the  payment  of  rent  accrued 
due  subsequent  to  the  bankruptcy,  the  term  of 
years  remaining  in  the  btmkrupt  after  a  general 
assignment  of  nis  personal  estate  unless  the  as- 
signees did  some  act  to  manifest  their  assent  to  the 
assignment  as  it  regarded  the  term  and  theu'  ac- 
ceptance of  the  estate,  rents,  Ac.:  {Co^eUuui  v. 
Stepliens,  1  B.  &  Aid.  593.)  The  same  was  the 
case  as  to  railway  shares,  in  respect  of  which  calls 
became  payable :  (Tits  South  Staffordghire  Eailway 
Company  v.  Bumside,  5  Ex.  129.)  The  right  of 
proof  given  by  sect.  23  must  mean  something  dif- 
ferent from  that  given  by  sect.  31,  which  provides 
that  with  certain  exceptions  "all  debts  and  lia- 
bilities, present  or  future,  certain  or  contingent,  to 
which  the  bankrupt  is  subject  at  the-  date  of  the 
order  of  adjudication,  or  to  which  he  may  become 
subject  during  the  continuance  of  the  bankruptoy 
by  reason  of  any  obligation  incurred  previously  to 
the  date  of  the  order  of  adjudication  shall  be 
deemed  to  be  debts  provable  in  bankruptcy." 
Under  these  words  the  landlord  could  have  proved 
for  the  future  rents  of  the  premises  if  the  trustee 
had  not  disclaimed,  which  the  23rd  section  em- 
powered him  to  do,  and  the  injury  inflicted  on  the 
landlord  (assuming  him  to  have  suffered  any 
injury),  was  the  loss  of  the  dividends  on  his  proof 
under  sect.  31.  But  he  really  sustained  no  injury, 
for  the  insolvency  of  the  tenant  must  be  taken  iiito 
account,  and  it  was  fisu*  better  for  him  to  obtain  pos- 
session of  his  premises,  than  that  they  should  remain 
in  the  occupation  of  an  insolvent  tenant.  Moreover 
the  bankrupt  entered  into  the  agreement  to  take 
a  lease  of  the  premises  on  faith  of  a  misrepresenta- 
tion to  the  effect  that  he  should  have  a  monopoly 
of  the  business  of  supplying  the  people  connected 
with  the  company's  Works  with  provisions.  No 
such  monopoly  really  existed,  and  the  companies 
surely  could  not  prove  for  a  loss  occasioned  bv  the 
disclaimer  of  a  contract,  which  they'had  induced 
the  company  to  enter  into  by  misrepresentation. 
They  also  referred  to 

Be  Hay  tor  Ortmiie  Oompany,  13  L.T.Bq>.  If.  S.  515 ; 
L.  Bap.  1  Ch.  77 ; 

No  reply  was  oaUed  for. 

Nov.  23. — Lord  Justice  Jajois  said :  Upon  the 
question  of  the  right  of  proof,  I  am  myself  satisfied 
that  there  can  be  no  real  qnestaon  as  to  what  tlie 
intention  of  the  Legisature  was.  A  great  number 
of  cases  had  occurred  before,  in  which  bank- 
rupts were  left  liable  to  serecal  tAtataa  of  various 
kinds,  and  the  perscms  whaliad  tiiose  ohiims  were 
entirely  exelnaed  from  any  partietpation  in  the 
general  division  of  t^  aaaets. among. all  the  cre- 
ditors. Then  comes  this-Act  of  l^liwiant,  which, 
dealing  in  words  with  almost  eveiy  sne  of  the 
eases  which  had  oooumd  hotote,  lays,  aBcladiog 
nothing  but  demands  for  'dwa^ges  for  absolnte 
personal  torts,  there  .is  aiotlung  'wtetov«r  for 
vdidch  a  r^i|ht  to  provB>  shall'  not  be  given 
^-every  powible  demand,  evory  poaaUe  claim, 
every  possible .  liabiliby,  shall  be  >tbe  subject 
of  proof  in  Imadcntptoy  to  be  aacartained 
in  tne  very  best  way  the  Courtiof  Bankruptcy, 
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either  by  'itself,  or  with  the  aid  of  a  jury, 
or  in  any  other  way  can  do  it.  The  broad  purview 
of  this  Act  is  that  the  bankrupt  is  to  be  a  free 
man,  not  only  freed  from  debts,  but  from  contracts, 
liabilities,  ongagemeuts,  contingencies  of  every 
kind ;  and  then,  on  the  other  hand,  all  the  persons 
from  whose  claims,  and  in  respect  of  whose  lia- 
bilities he  is  so  freed,  shall  come  in  with  the  other 
creditors,  and  share  in  the  distribution  of  the 
assets  which  the  law  provides  for  the  benefit  of  the 
creditors.  That  is  the  broad  purview  of  this  Act 
of  Parliament  in  the  two  provisions,  the  31st  and 
thd  23rd  sections.  The  '23rd  section  provides 
specially  with  regard  to  onerous  contracts  as  to 
land,  as  to  railway  shares,  as  to  everything  else  in 
the  nature  of  an  oneroua  contract,  as  to  services  to 
be  paid  for  or  anything  of  the  kind,  and  it  says 
that,  if  there  are  onerous  contracts  of  that  kind, 
the  trustee  may  disclaim  them  altogether.  He  may 
be  dbposed  to  take  them  if  he  thinks  upon  the 
whole  they  will  be  beneficial  to  the  estate ;  but  if  he 
disclaims  them  the  bankrupt  is  relieved  from  them, 
and  is  not  to  be  left  liable  for  them.  In  that 
case  the  other  party  to  the  contract  has  to  prove 
for  the  injury  done  to  him.  What  is  the  injury  ? 
It  appears  to  me  that  it  would  be  absurd  to  say 
(whicn  is  the  only  real  point  that  has  been  argued 
to  my  mind  at  all  with  anything  like  weight  m  it) 
that  the  injury  he  sustains  is  the  loss  of  the  proof  he 
would  have  had  under  the  31st  section:  That  is  to 
say,  if  the  23rd  section  was  not  here,  he  would  be 
entitled  to  prove  under  the  3l8t,  but  he  is  deprived 
of  that  proof,  and  therefore  there  are  to  be  two  cal- 
culations of  dividends ;  for  instance,  if  the  estate 
wUl  produce  2s.  in  the  pound,  he  must  prove  for 
that  and  come  in  and  share  in  that  way.  That 
canaot  be  a  reasonable  intention  to  attribute 
to  the  Legislature.  I  am  satisfied  that  what  was 
meant  was,  that  the-  injury  done  meant  the  legal 
wrong  that  is  done  him,  that  is  to  say,  by  being 
deprived  of  a  certain  contract  under  wnich  he  was 
to  recover  a  certain  sum  of  money.  That  being  so, 
it  seems  to  me,  under  both  sections,  that  the  real 
meaning  is  that  the  man  is  to  be  put  to  prove 
against  the  estate  for  that  which  he  would  have 
been  entitled  to  recover,  or  to  bring  an  action  or 
to  sue  for,  if  he  had  not  been  deprived  of  the 
right  by  the  operation  of  the  23rd  section.  I 
think  tnat  a  landlord,  like  anybody  else,  who 
finds  a  lease  of  premises,  which  he  hwl  .  let 
at  a  beneficial  rent,  returned  to  him  and  thrown 
Tipon  bis  hands  at  a  time  when  he  cannot  let 
them  for  anything  like  what  he  had  done  before,  is 
entitled  to  prove  in  exactly  the  same  way  as  a 
servant  could  prove.  That  is  to  say,  if  a  servant 
had  entered  into  an  engagement,  and  a  man  had 
employed  him  for  ten  years  at  bOOl.  a  year,  and  he 
was  suddenly  deprived  of  his  employment  by  his 
employer's  bankruptcy,  he  would  be  entitled  to 
prove  for  500{.  a  year,  minus  what  he  could  reason- 
ably get  for  his  services  taking  them  into  the 
market.  It  is  the  same  with  a  landlord.  He  says,  I 
hare  a  contract  under  which  5002.  a  year  is  to  be 

eiid  to  me  for  the  use  of  my  land ;  it  is  true  that  my 
nd  is  returned  to  me;  bat  I  am  entitled  to  prove 
for  500?.  a  year  minus  what  I  can  get  for  the  land. 
It  seems  to  me  that  that  is  the  common  sense  inter- 
pretation of  these  sections  of  the  Act  of  Parlia- 
ment, and  that  there  is  nothing  in  the  world,  to 
compel  us  to  put  any  construction  upon  them  in- 
consistent witn  the  common  sense  view.  It  was 
attempted  to  raise  a  defence  to  this  e£Pect,  that  the 


contract  itself  was  voidable  or  void  in  equity,  in 
consequence  of  some  misrepresentation  by  which 
the  bankrupt  was  induced  to  enter  into  it.  It 
seems  to  me  that  that  is  very  idle.  In  fact,  there 
was  no  misrepresentation  which  could  have  affected 
the  lease.  It  was  a  mere  statement  as  to  what  the- 
probable  chances  of  profit  and  loss  would  be,  which) 
the  man  could  ascertain  for  himself.  The  man 
having  had  the  opportunity  of  trying  the  thing, 
having  continued  it  for  a  year  and  a  half,  then 
made  an  application  for  a  reduction  of  r?nt,  and 
accepted  that  reduction  for  a  year,  it  seems  ta 
me  that  any  attempt  to  resist  specific  f)erformance 
of  the  contract  on  the  ground  of  misrepresentation' 
would  be  perfectly  idle.  I  think  the  principle  is 
clear  that  the  landlord  is  entitled  to  prove  for  the 
difference  between  the  rent  which  he  had  received 
and  the  rent  the  premises  are  fairly  worth  now 
under  existing  oiroumstances,  for  the  remainder 
of  the  ten  years. 

Lord  Justice  Mellish  said:  I  am  of  the  samo 
opinion.  I  think  that  the  main  object  of  the 
Legislature  in  all  these  sections  is  perfectly 
clear.  The  Legislature,  in  Bankrupt  Act  after- 
Bankrupt  Act,  had  been  trying  as  much  as  they 
could  to  relieve  bankrupts  from  both  their  present- 
and  their  future  liabilities  npon  contracts  ;  but  up 
to  the  passing  of  this  last  Act,  that  had  been  very 
incompletely  provided  for,  and  by  the  construction 
which  courts  have  put  on  previous  sections,  it- 
was  found  that,  notwithstanding  the  language- 
used  by  the  Legislature  and  the  sections  pass^, 
a  bankrupt  did  still  remain  liable  upon  a  variety 
of  contracts  which  he  had  entered  into  pre- 
viously to  his  bankruptcy.  It  is  quite  plain 
that  the  object  of  these  sections  is,  that  the 
bankrupt  shall  be  absolutely  relieved  from  any  lia- 
bility under  any  contract  he  had  ever  entered  into,. 
Believing  him  from  that,  it  is  plainly  also  the  in- 
tention of  the  Legislature  that  the  person  who  is- 
deprived  of  the  right  of  action  against  the  bank- 
rupt, who  is  deprived  of  the  benefit  of  the  contract 
he  made  with  the  bankrupt,  shall  be  turned  into  a 
creditor  in  respect  of  what  the  Act  describes  as  the- 
injury  he  receives.  That,  I  think,  must  mean  in 
respect  of  what  he  would  have  been  entitled  to  re- 
cover against  the  bankrupt  if  the  bankrupt  had 
remained  solvent.  It  would  be  contrary  to  every- 
principle  that  ever  existed,  that,  in  assessing  the 
damages  to  be  recovered  against  the  bankrupt,  and 
which  could  have  been  recovered  against  him  if  he 
had  not  been  made  bankrupt,  and  for  which  proof 
is  made,  you  should  take  into  consideration,  in 
measuring  those  damages,  the  fact  of  the  bankrupt  - 
being  insolvent,  which,  of  course,  he  must  of  neces- 
sity be,  and  that  then  the  amount  of  the  proof  shall 
depend  npon  the  extent  of  his  insolvency.  So  that' 
if  a  man  is  insolvent,  and  can  pay  IDs.  in  the  pound, 
you  can  prove  for  Ss. ;  and  if  he  is  insolvent,  and 
can  pay  to  the  extent  of  58.  in  the  pomid,  then  yoa 
can  prove  for  half  of  that,  getting  a  dividend  upon: 
a  dividend.  It  clearly  appears  to  me  that  that 
oould  not  have  been  the  mtonfion,  and  I  do  not 
think  that  it  is  really  the  natural  construction  of 
the  words.  Look  how  it  applies  to  any  ordinary 
contract,  for  it  applies  to  any  ordinary  contract 
just  as  much  as  to  a  lease.  The  section  says,  if 
there  is  a  contract  which  is  a  burdensome  con- 
tract, not  performed  at  the  time  of  the  bank- 
ruptcy, such  as  a  contract  to  make  a  railway, 
to  build  a  house,  or  to  build  a  ship,  or  any 
contract    of   that    kind,    the    contract   itself    is 
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absolutely  to  be  put  an  end  to  by  the  disclaimer  of 
the  trustee.  What  is  the  person  who  has  entered 
into  the  contract  to  prove  for  P  Surely  he  is  to 
prove  for  what  is  the  damage  which  could 
Be  recovered  for  the  breach  of  the  contract.  That 
appears  to  me  to  be  naturally  enough  described 
by  the  words  "  any  person  injured  by  the  operation 
of  this  section,"  that  is  to  say,  any  person  aeprived 
of  any  property,  right  of  action,  or  contract  which 
he  had  with  the  bankrupt,  shall  be  deemed  to  be  a 
creditor  of  the  bankrupt ;  that  is  to  say,  he  is  to  be 
B  creditor  for  the  value  of  the  property  of  which  he 
is  deprived.  To  what  extent  P  To  the  extent  of 
such  injury.  Surely  that  is  to  the  extent  measured 
as  for  as  you  can  measure  it  in  money,  of  what  is 
the  value  of  what  could  have  been  recovered 
against  the  bankrupt.  I  think  in  the  case  I  put 
before  of  a  contract  to  make  a  railway  it  is  obvious 
what  the  extent  of  the  injury  is.  It  is  the  difference 
between  the  sum  for  which  the  bankrupt  had  con- 
tracted to  make  the  railway,  and  the  sum  for  which 
somebody  else  will  contract  to  complete  it.  It 
appears  to  me  that  it  is  just  the  same  in  the  case 
between  a  landlord  and  tenant.  The  landlord  is 
deprived  of  the  benefit  of  the  covenant  or  contract 
of  the  bankrupt  to  take  a  lease,  or  of  his  covenant  to 
pay  rent  and  perform  all  the  other  liabilities  of  the 
lease.  Being  deprived  of  that,  the  landlord  is  to 
prove  to  the  extent  of  his  injury,  that  is  to  say,  he 
IS  to  prove  for  the  amount,  as  far  as  you  can 
estimate  it,  of  what  the  damages  would  be  for  non- 
performance of  the  covenant  or  agreement.  A 
reference  to  sect.  31  appears  to  me  to  make  that 
tolerably  clear,  because  sect.  23  only  applies  to  the 
disclaimer.  Then  assume  that  the  trustee  does 
not  disclaim,  but  that  the  property  is  transferred  to 
an  insolvent  person,  then  it  is  quite  dear  under 
sect.  31  that  the  luidlord  can  prove  against  the 
bankrupt  for  damages  for  the  breach  of  the  con- 
tract. What  would  those  damages  be  P  If  the 
trustee  assigns  to  an  insolvent  person,  practically 
the  damages  would  be  to  the  full  amount  of  what 
the  bankrupt  was  li^le  to  pay  under  his  covenant. 
In  fact  they  would  be  lar^r  than  in  the  event  of 
a  disclaimer  because  the  msolvent  man  might  so 
on  keeping  possession  of  the  property,  and  the 
landlora  might  not  get  the  prop«r^  back; 
therefore  the  damages  would  be  larger.  No  doubt 
mnder  sect.  23,  in  estimating  the  amount  of 
damages,  you  are  to  take  into  consideration  the 
foot  that  the  landlord  or  other  person  to  whom  the 
property  belongs,  subject  to  the  rights  of  the  bank- 
rupt, re-obtains  possession  of  the  property,  and  if 
he  can  get  as  much  for  the  nse  of  the  propertv 
after  as  before,  then  the  damages  woula  be  nu. 
If  he  cannot  get  as  much,  it  appears  to  me  that  the 
damages  would  be  the  difference  between  what  he 
can  now  get  for  the  property  and  what  the  bank- 
rupt was  bound  by  his  contract  to  pay. 

After  some  further  discussion. 

Lord  Justice  Jaicbs  said  that  the  ease  must  be 
sent  back  to  the  registrar  to  ascertain  what  is  the 
present  letting  value  of  the  premises,  and  the  com- 
pany were  to  be  admitted  to  prove  for  the  differ- 
ence between  5002.  a  year  and  the  present  letting 
value  of  the  premises  for  the  residue  of  the  term 
from  the  commencement  of  the  liquidation.  The 
company  must  have  the  costs  back  which  they 
were  ordered  to  pay  in  the  court  below. 

Solicitors  for  tne  appellants,  WiUoughby  and  Oca. 

Solicitor  for  the  trustee,  Parker,  Lee,  and 
Saddock. 


Wednetday,  Dee.  6. 

(Before  the  Lord  Cbancellor  (Hatherley.) 

Glegg  v.  Bees. 

Demurrer — Creditm-t'    deed^Partiet—AHegalton — 
Conviction  of  felony — Begitb-alion  in  banl'tiiptey 
— Lapte  of  time. 
A  biU  filed  in  1871  alleged   that,  previfin$ly  M  a  ■ 
debtor't  conviction  for  felony,   by  an  itKuniure 
made  in  1862  between  himeelf  of  thefirtt  part,  a 
trustee  of  th«  tecfmd  part,  and  the  several  other 
pereons  whose  names  and  seals  were,  or  teere  in- 
tended to  be,  thereimto  subscribed  and  set,  being 
respectively  creditors  of  the  debtor  of  the  third 
part,  the  debtor  assigned  all  his  personal  estate 
and  effects  to  the  trustee  upon  trust  in  favour  of 
his  creditors ;  and  that  the  said  indenture  was 
dul/y  executed  by  the  debtor  and  the  trustee,  and 
registered  under  the  19Mh  section  of  the  Bank- 
ruptcy Act  1861 ;  and- the  bill  prayed  for  a  decla- 
ration that    the    defendant,  who   had,  in  1858, 
purchased  a  house  in  trust  for  the  debtor,  was  a 
trustee  of  the  house  in  qtiesHon  for  the  trustee  of 
the  deed. 
On  demurrer,  for  want  of  equity  and  of  parties : 
Held  {reversing  the  order  of  the  Master  of  the  BoUs), 
that  although  there  was  no  sufficient  allegation  in 
the  biU  that  the  deed  was  executed  by  any  creditor, 
sHU  it  did  allege  an  assignment  to  the  plaintU^, 
and  that  enabled  him  to  sue  third  person*  who 
had  the  property  in  their  possession,  and  there  was 
enough  on  the  biU  to  require  an  ariswer. 
A  trustee  may  sue  to  recover  the  fund  for  the  benefii 
o^  aXL  persons  interested  in  the  trust  without  mak- 
tng  his  cestuis  que  trust  parties. 
This  was  an  app^  by  the  plaintiff  from  a  dedaan 
o[  the  Master  of  the  Bolls  (reported  25  L.  T. 
Bep.  N.  S.  271).    The  &cts  ana  arguments  are 
taUj  stated  in  the  proceedings  in  the  court  below. 

The  Bolicitor-Oeneril  (Jessel,  Q.G.),  and  Gkarle* 
Walker,  in  support  of  the  appeM,  contended  that 
the  plaintiff  haa  sufficient  interest  to  entitle  him 
to  maintain  this  stut.  They  relied  npon  the  follow- 
ing authorities : 

Kekevriek  v.  ifanning,  18  L.  T.  Bep.  N.  8. 263 ;  1  Do 

a.M.*G.176; 
Peeursonr.  Pearson,  14 L.  T.  Bep. N.  8. S06 ;  L.  Bep. 

1  Ex.  306; 
Cabs'l  y.  Vaughem,  1  Sannd.  891,  note; 
Bouthtotll  V.  Brown,  Cro.  Eliz.  571 ; 
tHr  Francis  Snglefield's  ease,  4  Lson.  175 ; 
Atkinson  r.  Coattworth,  Straose,  519 ; 
aymanst.  Qeorge,  10 L.  T.  Bep.  N.  S.  484 ;  S3  L.  J. 

381,  Ex.;  8H.&C.68; 
Pfamdsr  v.  Riehariton,  L.   Bep.  W.   Notes  1866. 

p.  335: 
Rue  V.  Bolton,  1  Sim.  A  St.  548 ; 
Barlaoorlh  v.  Tbuno,  4  Dr.  1 ; 
Bmith  T.  Hwst,  10  Haie47; 
Ohomns  V.  Baylu,  81  B«av.  351 ; 
Sm  parts  Atkinson,  22  L.  T.  Bep.N.  S.  279 ;  L.  Bep. 

9Ea.  736; 
9,  Bythewood's  Convejandiig,  8rd  edit  1844,  p.  888; 

note; 
Bankruptcy  Act  1861,  M.  192, 197, 198. 

Ffooks,  Q.G.  and  Holmes,  for  the  defendant 
cited: 

Qarrmi  v.  lord  Lcmderdals,  8  Siin.  1 ; 

IfoUwyn  V.  Coults,  3  Mar.  707 ; 

Aeton  V.  WtndgstU,  8  Ky.  ft  K.  402 ; 

Hodgson  v.  Whxteman,  1  H.  &  C.  810 ; 

OriAth  V.  BiekttU,  7  Ha.  299 ; 

EUtson  V.  Saisan,  6  Yes.  656 :   1  White  ft  TMor, 

I«adCha.282t 
£!arUv.Ho{(,5Ha.l83: 
Kemp  V.  PryoT,  7  Yes.  845 ; 


Digitized  by 


Google 


D«c.  30,  1871.] 


THE  LAW  TIMES  REPORTS. 


[Vot  XIV.,  N.  s.— 613 


Chas.] 


Glbgo  v.  Bees. 


[CUAN. 


▼.  Brotnley,  2  P.  Wms.  869^ ; 

Lewin  on  Trusts,  4th  edit  525, 

The  LoBD  CuAKCEUAR  (Hatherley). — This  case 
■comes  on  upon  demarrer,  and  the  point  is  an 
«.Ytremely  small  one.  The  defendant  is  in  posses- 
sion of  a  certain  property  which  he  holds  (as  &r 
«a  the  statements  in  the  bill  are  concerned),  or  did 
bold,  in  trust  for  Roupell,  who  was  conyicted  some 
time-  since  of  yarious  fraudulent  proceedings — in 
short,  of  felony.  Holding  this  property  in  trost 
for  him  he  retained  it,  and  then  it  turns  out  that  a 
deed  was  executed  by  Boapell  shortly  before  his 
conyiction,  and  obyiously  with  reference  to  that 
probable  eyent,  by  which  ne  conyeyedto  the  plain- 
tiff all  bis  personal  estate  in  trust  for  the  creoitors. 
The  deed  was  in  this  form.  [His  Lordship  read 
the  deed,  and  continued  :]  There  is  an  ayerment 
in  the  bill  that  that  property — the  personal  estate 
and  the  equity  of  reidemption  and  the  particular 
property  yested  in  the  defendant — became,  and 
now  is,  vested  in  the  plaintiff  upon  the  trusts  of  the 
indenture.  With  regard  to  the  execution  of  the 
deed  the  Master  of  the  Rolls  came  to  the  conclu- 
sion (and  I  am  disposed  to  agree  with  him  there) 
that  on  the  statement  contained  in  this  bill  there 
is  no  reason  to  assume  that  any  creditor  bad  exe- 
«Dted  the  deed.  It  says  the  deed  was  made  between 
Boupell  of  the  first  part,  the  plaintiff  of  the  second 
part,  and  those  who  nad  executed  or  might  execute 
the  deed  of  the  third  part.  That  woold  not  be 
sufiBcient  as  an  ayerment  of  the  execution  of  the 
deed  by  those  parties  of  the  third  part,  coupled,  as 
the  luister  of  the  Bolls  observes,  with  the  subse- 
quent expression  that  the  deed  was  executed  by 
Bonpell  and  the  plaintiff.  I  think  I  must  assume 
that  none  of  them  executed  it,  not  a  single  word 
being  said  about  the  execution  on  their  part.  It  is 
ayerred  that  the  deed  being  so  executed  and  regis- 
tered nnder  the  Bankruptcy  Act,  it  passed  the 
personal  estate  to  the  plamtiff,  and  that  that  same 
property  is  now  yested  in  the  plaintiff.    The  words, 

the  property  is  now  vested  in  the  plaintiff,"  so 
far  as  mere  interpretation  goes,  will  have  no  special 
effect  beyond  the  statement  of  tha  deed  itself;  but 
they  are  of  importance  as  showing  theie  is  no 
revocation,  although  they  do  not  exclude  any 
subsequent  special  averment  of  the  property 
being  vested  in  the  plaintiff,  especially  as  re- 
gard the  question  of  registration  nnder  the 
194th  section  of  the  Bankruptcy  Act.  It  wouldi 
negative  any  act  of  bankruptcy,  or  the  like, 
founded  upou  the  execution  ot  this  deed  so  as  to 
divest  the  property  out  of  the  plaintiff.  The  whole 
«ffect  of  the  deM  comes  to  this,  that  I  must 
assume  that  all  the  property  of  Boupell  passed  to 
the  plaintiff  by  the  deed  upon  trust  for  the  credi- 
tors, and  I  do  not  think  that  the  doctrine  of 
Garrard  v.  Lord  Lauderdale  has  anything  to  do 
with  it.  That  doctrine  is  simply  this,  that,  as  the 
trust  is  a  trust  for  the  benefit  of  the  assigning 
party,  those  who  seek  to  take  the  benefit  of  the 
deed  as  having  had  trusts  declared  for  them,  are 
unable  to  do  so  because  the  court  comes  to  this 
conclusion,  that  wher^ts  it  may  seem  to  have  the 
effect  of  being  a  deed  on  trust  for  creditors,  yet  in 
reality  it  is  no  such  thing,  but  is  simply  an  arrange-, 
ment  between  assignor  and  assignee  by  which  uie 
ass^nee  is  to  undertake  the  agency  of  the  assig^oi's 
aSairs;  and  the  oonrt  held  in  Qarrard  v.  Lord 
Lavderdale  that  if  there  be  no  creditor  informed  of 
the  transaction,  they  cannot  take  the  benefit  of  it. 
That  case  has  been  questioned  by  Lord  St.  Leonards 


npon  the  facts ;  but  in  point  of  principle  and  law, 
I  apprehend,  there  is  no  doubt  tW  if  the  matter 
is  a  simple  transaction  between  assignee  and 
assignor,  the  assignee  is  to  take  the  property  and 
no  creditor  can  take  advantage  of  that,  except  by 
communication  made  to  him  of  the  natore  and 
effect  of  that  deed.  For  the  purpose  of  deciding 
this  case  I  think  the  deed  is  within  the  principle  of 
Oarrard  v.  Lord  Lauderdale,  but  it  is  an  assign- 
ment passing  that  interest  for  the  express  purpose 
which  the  assignor  had  in  view,  of  the  plaintiff 
pairing  his  debts,  and  getting  in  the  estate.  That 
oeing  so,  there  is  no  reason  why  he  should  not  sne 
any  person  having  the  possession  of  any  part  of 
that  which  has  been  assigned  in  order  that  it  may 
be  transferred  to  him,  the  assignee.  Here  there  is 
no  question  arising  as  to  its  being  a  volnntary 
instrument,  because  ever  since  the  case  of  Kekewieh 
y.  Manning,  and  the  other  cases  upon  that  subject, 
it  is  clear  you  cannot,  as  against  the  assignor  of  a 
voluntary  instrument  (equity  not  interfering  to 
enforce  contracts  for  which  there  is  no  considera- 
tion), enforce  any  such  voluntary  contract ;  but  if 
he  wishes  to  part  with  his  interest  for  any  purpose 
of  bis  own,  and  hands  it  over  voluntarily  to 
another,  that  person  can  carry  into  effect  the  pur- 
pose for  which  the  property  was  assigned  to  nim. 
What  reason  in  the  world  is  there  why  ho  should 
not,  as  against  third  persons,  perform  that  which 
is  the  very  object  of  the  deea  being  executed? 
Several  dnties  are  entmsted  to  him  by  the 
deed — he  is  to  take  care  and  get  in  and 
recover  the  property.  The  case  was  discussed 
a  long  time  ago  before  Sir  William  Grant 
in  Slcane  y.  Cadogan,  mentioned  in  a  note  to 
Lord  St.  Leonards'  book  on  Vendors  (Sug.  V. 
&  P.  1119,  11th  edit.),  and  the  principle  was 
recognised  and  followed  in  Kekewieh  v.  Man- 
ning ;  namely,  that  as  regards  the  assignee  of  a 
voluntary  instrument  and  third  parties  who  have 
the  property  in  their  possession,  the  assignee 
might  proceed  against  them  and  deal  with  the 
property.  It  would  be  different  where  there  was 
an  express  declaration  of  trust.  That  is  a  third 
class  of  cases ;  but  in  a  case  of  contract  he  could 
not  take  proceeding^  against  the  heir  at  law.  That 
is  all  that  was  done  in  Garrard  v.  Lord  Lauderdale. 
I  think  the  plaintiff  has  such  an  intei^t  in  this 
case  as  calls  on  the  defendant  for  an  answer.  There 
is  a  wonderful  paacity  of  allegation  in  the  bill; 
and  the  point  occnrred  to  me  whether  there  was 
sufficient  allegation  of  there  being  any  creditors  at 
all.  I  suppose  the  plaintiff  himself  is  not  one,  and 
he  does  not  say,  in  so  many  terms,  that  thero  are 
any  debts  of  Boupell ;  but  even  there  the  assign- 
ment would  be  perfectly  good ;  and  whether  there 
be  a  resulting  trust  for  Bouypell,  or  a  trust  for  the 
plaintiff,  still  he  has  a  snfncient  interest  in  the 
estate  and  is  entitled  to  recover  it  from  the  wrong- 
doers and  those  who  seek  to  retain  it  from 
the  assignee.  I  think,  therefore,  the  bill  does 
certainly  require  an  answer.  The  demurrer  is 
for  want  of^  parties  as  well  as  for  want  of 
equity,  but  the  statute  provides  that  any  per- 
son standing  in  the  position  of  this  gentle- 
man may  recover  the  Amd  for  the  benefit 
of  ail  parties  interested  in  the  trust,  with- 
out bringing  them  before  the  oonrt,  as  against 
third  ftersons,  the  wrongdoers  ;  and  he  may  bold 
the  estate  for  the  benemi  of  all  concurred.  It  is 
enough  to  say  that  this  is  a  case  where  the  court, 
when  it  comes  to  give  a  decision  upon  the  hearing, 
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vrill  take  care  to  see  that  those  who  have  interests 
in  the  property  nnder  Bonpell,  and  so  far  under 
the  plaintin,  to  whom  the  property  was  assigned 
as  a  volunteer,  shall  have  notice  of  what  is  going 
to  be  done  with  the  property.  The  prayer  of  the 
bill  is  .quite  proper.  It  does  not  seek  an  adminis- 
tration of  the  fand  against  the  -wrongdoer,  but 
simply  says,  "  I  have  assigned  to  me  all  the  per- 
sonal estate  of  Bonpell ;  you  have  some  of  that 
personal  estate  ;  you  withhold  it,  and  I  want  to 
get  it  for  the  cesiuia  quehitst;  and  whether  they 
claim  as  creditors  or  as  a  resulting  trust  under 
Boupell,  the  interest  has  been  passed  to  me,  and  I 
wish  to  secure  it  for  the  benefit  of  all  parties.  I 
think,  therefore,  the  bill  requires  an  answer.  I 
must  reverse  the  order  of  the  Master  of  the  Bolls, 
and  overrule  the  demurrer,  with  costs. ,  There 
will  be  no  costs  of  the  appeal,  and  the  deposit  will 
be  returned. 

Solicitors :  for  the  plaintiff,  Woodrooffe  and  Plat- 
hill;  for  the  defendant,  G.  Earle. 


BOUCS  COXnEtT. 

Beported  b;  H.  Peit,  Thomas  Bun,  and  O.  Wxurr  Eiaa, 
Esqra.,  B«iTiaten«t.Law. 

Nov.  3,4,6,20,  and  25. 

Tue  ConassioxEBs  of  Sewebs  of  the  Ciiy  of 

LosDON  V.  Glasse. 

ItightB  of  common  toithin  a  royal  foreH — Suit  on 
behalf  of  owners  and  occupiers  of  Umd  within  the 
forest — Denvurrer — Forest  courts — Jurisdiction— 
Multifariousness — 3{isjoinder — Want  of  parties 
— Injunction — Demurrer  afterwards  aUowed — 
Libeiiy  to  amend — Practice. 

The  platniiffs  filed  a  biU  on  behalf  of  themselves  and 
aU  other  the  owners  aiid  occupiers  of  lands  and 
tonemenis  lying  within  a  ro^fol  forest,  against 
certain  lords  of  majors  within  the  forest,  pray- 
ing for  a  declaratioti  that  they  were  entitled 
to  aright  of  common  of  pasture  upon  all  the  waste 
grownds  within  the  forest,  and  tliat  the  defendants 
might  he  restrained  from  enclosing  or  permitting 
to  remain  enclosed  any  part  of  the  waste  lands 
of  the  forest  suhjeci  to  stieh  commonahle  rights. 

Held,  that  the  biUwas  not  demurrable  on  the  ground 
of  muMfariousness,  but  that  the  relief  prayed  in 
respect  of  the  enclosures  already  made  could 
not  he  granted  in  a  suit  wherein  the  fiersons  inte- 
rested in  the  enclosures  were  not  represerUed,  or 
were  made  plaintiffs  hy  misjoinder. 

Demurrer  for  tcant  of  parties  accordingly  allowed 
loith  liberty  to  amend. 

The  names  of  aU  tlm  persons  interested  in  the  endo- 
swres  not  being  known  to  the  plaintiffs,  the  bill 
ought  to  have  been  on  behalf  of  tlie/msdlves,  and  all 
other  the  owners  and  occupiers  of  lands,  A-c, 
within  the  forest  except  the  persons  interested  in 
ilte  enclosures. 

Setnhle,  that  the  Court  of  Chancery  has  concurrent 
jurisdiction  with  the  forest  courts  i»  matters 
relating  to  royal  forests,  even  if  the  jurisdiction 
of  the  forest  courts  siUl  exists. 

Where  a  demurrer  is  allowed  to  a  suit  in  which  an 
interlocutory  injunction  has  already  been  granted, 
tlie  court  will  not  direct  tlie  order  allowing  the 
demurrer  to  he  drawn  up  without  prejudice  to  the 
injunction,  although  lioerty  to  ametid  has  been 
given. 

Demttkkek. 
The  bill  was  filed  by  the  ConumsBionera  of 


Sewers  of  the  City  of  London  on  behalf  of  them- 
selves and  all  other  the  owners  and  occupiers  of 
lands  and  tenements  lying  within  the  Forest  of 
Essex,  in  the  county  of  Essex,  otherwise  Waltham 
Forest,  or  Epping  Forest  (except  the  defendants 
thereto),again8t  the  lords  of  eighteen  manors  within 
the  forest,  and  Her  Majesty's  Attorney-General, 
praying  that  it  might  be  declared  that  the  plaintiffs 
and  the  other  owners  and  occupiers  of  lands  and 
tenements  lying  within  the  said  lorest,  are  entitled 
in  right  of,  and  as  appendant  or  appurtenant  to 
their  several  lands  ana  tenements  within  the  said 
forest,  to  a  right  of  common  of  pasture  upon  all  the 
waste  gronncb  within  the  said  forest,  for  all  manner- 
of  cattle  commonable  within  the  forest,  levant  and 
oonchant  upon  their  respective  lands  and  tene- 
ments within  the  said  forest,  and  that  the  defen- 
dants and  their  respective  servants,  agents  and 
workmen,  might  be  restrained  by  the  order  and 
injunction  of  the  court  from  fencing  in  or  other- 
wise enclosing  or  building  upon,  or  permitting  or- 
Buffering  to  be  or  to  remain  fenced  in  or  enclosed 
or  built  upon,  any  port  of  the  waste  lands  of  the 
said  forest,  which  are  subject  to  the  commonable- 
rights  aforesaid,  and  from  carrying  away,  selling, 
digging  up,  or  otherwise  destroying  the  loam  or 
soil  of  the  said  waste  lands,  or  the  pasture,  turf,  or 
herbage  growing,  or  being  thereon,  or  iVom  other- 
wise interfering  with  and  preventing  the  exercise 
bv  the  plaintiffs  and  the  other  persons  entitled  as 
atoresaid,  or  any  of  them,  of  their  said  rights  in 
and  over  the  waste  lands  of  the  said  forest,  and 
that  the  plaintiffs  and  the  other  persons  entitled 
as  aforesaid,  might  be  quieted  in  the  possession 
and  eniovment  m  their  said  rights. 

The  bill  alleged  that  the  i^jrest  of  Essex  had 
been  from  time  immemorial,  and  still  was,  except 
as  to  the  late  Forest  of  Hainault,  a  royal  forest ; 
that  the  plaintiffs  were  seised  of  a  certain  mes- 
suage, or  tenement  and  farm,  called  Aldersbrook 
Farm,  containg  divers  closes  of  arable,  meadow, 
and  pasture  land,  amounting  in  the  whole  to  about 
200  acres,  and  situate  in  the  several  parishes  oC 
Little  Ilford  and  Barking,  in  the  county  of  Essex, 
and  lying  within  the  boundaries  of  the  said  forest, 
and  idso  within  the  manor  of  Wanstead,  or  within 
the  manor  or  reputed  manor  of  Aldersbrook,  or- 
both,  or  one  of  them  (the  lords  of  which  manors 
were  amongst  the  defendants  to  the  bill),  and  that 
the  said  tenement  and  farm,  with  the  apnrtenances 
including  pastures,  commons,  and  commonable- 
rights,  -were  purchased  by  the  plaintiffs  under  cer- 
tain statutory  powers  enabling  them  in  that  behalf, 
and  were  duly  conveyed  to  the  plaintiffs,  their 
successors,  and  assignees,  by  an  indenture  dated 
the  20th  May  1854,  and  were  partly  now  in  their 
own  occupation  j 

That  the  whole  of  the  enclosed,  as  well  as  of  the 
w£«te  lands  lying  within  the  said  forest  had  been 
from  very  ancient  times  subject  to  rights  reserved 
by  the  Crown  on  the  grants  of  the  several  manors- 
and  lands  Ijdng  within  the  said  forest  for  enabling 
the  Crown  to  maintain  the  said  forest  as  one  of 
the  royal  forests  as  a  plaoe  of  recreation  for  the 
sovereign  to  hunt  the  wild  beasts  inhabiting  therein 
or  resorting  thereto,  and  also  subject  to  the  ancient 
forest  laws  made  fiwn  time  to  time  for  enforcing 
and  regulating  the  said  rights  ;  and  that  the  Crown 
so  reserved,  and  had  from  time  immemorial  claimed 
and  exercised  for  the  purposes  aforesaid,  an  abso- 
lute right  of  disposition  over  the  deer  and  certain 
other  wild  animals  within  the  said  forest,  under 
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the  name  of  venUon,  and  o^er  the  woods,  nndor- 
woods,  and  coverts  in  the  said  forest,  under  the 
mtmB  of  vert,  and  over  the  pasture,  turf,  gravel, 
and  soil  of  the  waste  lands  of  the  said  forest ; 

That  the  government  of  the  said  forest  was  for- 
merly administered  by  the  lord  warden  of  the 
forest  and  other  subordinate  officers  thereof;  and 
the  said  forest  laws  were  executed  by  forest  courts, 
which  consisted  of  the  court  of  the  Chief  Justice 
in  Eyre,  the  Swainmote  Court,  and  the  Court  of 
Attachments,  otherwise  called  the  Forty  Day  Court, 
-of  which  two  several  last-mentioned  courts,  four 
officers  of  the  forest  elected  by  the  freeholders  of 
the  county  of  Essex,  and  called  verderers,  were  and 
ought  to  be  the  judges ;  the  jurisdiction  of  the 
said  courts  embraced  all  matters  touching  the 
preservation  and  exercise  of,  and  all  infringe- 
ments upon,  the  rights  of  the  Crown  in  the  said 
forest,  to  which  rights  the  several  manorial,  com- 
mon, and  other  rights  and  privileges  existing 
within  the  limits  of  the  said  forest  are  subordinate; 
and  all  matters  of  which  the  said  courts  took  cog- 
nizance were  entered  on  the  recoi-ds  thereof;  the 
offices  of  Lord  Warden  of  the  Forest,  and  of  Chief 
Justice  in  Eyre  have  been  abolished,  and  the  powers 
and  Kuthontiee  belonging  to  the  said  offices  re- 
spectively were  now  vested  in  the  First  Commis- 
sioner of  Her  Majesty's  Woods  and  Forests  who, 
however,  had  not  exercised  and  refused  to  exercise 
the  same ;  that  there  had  been  for  many  years  only 
one  surviving  verderer  of  the  said  forest,  and  a 
writ  had  lately  been  issued  for  the  election  of  three 
{>er8ons  to  fill  the  vacancies  in  the  said  office,  and 
the  sheriff  of  the  said  county  had  declared  three 
persons  duly  elected  to  fill  the  same,  but  the 
election  of  two  of  the  same  persons  was  in  fact 
informal  and  void,  and  a  protest  against  the  same 
was  duly  made  to  the  said  sheriff ;  that  the  records 
of  the  said  forest  courts,  and  many  other  documents 
relating  to  the  said  forest,  and  the  affairs  thereof, 
and  which  are  of  great  antiquity,  were  formerly  in 
the  custody  of  the  Lord  Wudens  of  the  said 
forest,  or  of  the  stewards  of  the  Court  of  Attach- 
Inentc^  some  of  whom  were  also  from  time  to  time 
stewards  of  certain  of  the  manors  lying  within  the 
said  forest,  and  many  of  the  said  documents  had 
been  lost  or  improperly  disposed  of,  and  could  not 
now  be  traced,  and  others  had  come  into  the  hands 
of  persoits  who  were  not  officers  of  the  said  forest,  or 
of  the  courts  thereof ;  that  the  owners  of  lands 
lying  within  the  bounds  of  the  said  forest  always 
were  and  still  were  restricted  by  the  forest  laws  from 
the  full  use  and  enjoyment  of  their  said  lands,  and 
that  amongst  other  things  they  were  prohibited 
from  enclosing  their  land  with  fences  above  a 
certain  height,  or  made  so  as  to  impede  the  free 
passage  through  the  forest  of  the  deer  and  other 
wild  animftla ;  and  that  they  were  prohibited  from 
stubbing  up,  cutting,  or  selling  without  licence, 
the  woods  and  underwoods  growing  upon  their 
said  lands,  and  from  hunting  and  hawking  thereon 
without  license,  and  that  the  crops  and  produce 
growing  upon  their  said  lands,  and  the  fences 
standing  thereon  were  subject  to  great  destruction 
and  damage  from  the  deer  and  other  wild  animals 
within  the  said  forest ;  and  that  the  said  laws  were 
in  these  and  other  respects  grievous  and  burthen- 
some  to  the  owners  of  land  and  tenements,  and 
tiie  inhabitants  within  the  said  forest; 

That  the  stud  forest  laws  also  forbade  the  en- 
elosore  of  any  of  the  waste  lands  within  the  said 
forest,  and  the  erection  of  any  fences  or  other 


obstmctions  thereon;  and  that  the  lords  of  the 
several  manors  within  the  said  forest  were  not, 
nor  ever  were  able  of  their  own  authority,  or 
merely  by  consent  of  the  homages  of  their  re- 
spective manors,  to  enclose  or  grant  to  any  other 
Mrson  a  rit^ht  to  enclose  any  part  of  the  waste 
lands  of  their  respective  manors  lying  within  the 
said  forest ;  nor  could  any  such  enclosure  lawfully 
be  made  in  prejudice  of  the  rights  and  privileges 
existing  witnin  the  said  forest,  or  without  a  licence 
made  under  the  authority  formerly  vested  in  the 
chief  justice  in  Eyre  of  the  said  forest,  granted 
upon  the  view  and  certificate  of  two  or  more  of 
the  verderers,  and  subject  to  a  proviso  that  the 
enclosures  thereby  authorised  were  not  prejudicial 
to  the  forest,  or  to  the  rights  of  the  crown  in 
vert  and  venison ; 

That  the  owners  of  lands  and  tenements  within 
the  royal  forest,  and  particularly  within  the  said 
forest  Dy  virtue  of  ancient  forest  laws  made  by 
the  Crown  in  exercise  and  derogation  of  its  said 
forest  rights,  and  recognised  and  confirmed  by 
divers  statutes  of  the  realm,  had  from  very  ancient 
times  enjoyed  and  still  ought  to  enjoy  by  way  of 
compensation  for  the  burthens  and  restrictions  so 
imposed  upon  them  by  the  said  forest  laws  amongst 
other  rights  and  privileges,  rights  of  common  of 
pastui-e  over  the  waste  lands  within  the  said 
forests,  subject  to  regulations  from  time  to  time 
made  and  enforced  by  the  said  forest  courts ;  that 
the  said  rights  of  common  were  recognised  by  the 
Charia  ForettcB  made  by  King  John,  whereby  it 
was  provided  that  all  forests  which  King  Henry, 
the  tneu  king's  grandfather,  had  afforested,  should 
be  viewed  by  honest  and  lawful  men,  and  if  any 
other  wood  than  his  own  demesne  had  been 
afforested  to  the  loss  of  him  whose  wood  it  was, 
forthwith  it  should  be  disafforested,  and  that  if  he 
had  made  forest  of  his  own  wood,  then  it  should 
remain  forest,  saving  the  common  of  herbage  and 
of  other  things  in  the  same  forest  to  them  which 
before  were  aocostomed  to  have  the  same;  that 
the  said  charter  was  confirmed  by  the  Charta 
Forestee,  made  in  the  ninth  year  of  King  Henrv  UI., 
wherein  was  ooninined  a  like  saving  of  rights  of 
oommon  of  pasture  in  the  forest,  and  the  last- 
mentioned  charter  was  confirmed  by  a  parliament 
held  in  the  twenty-eighth  year  of  the  reign  of 
Eling  Edward  L,  and  by  another  parliament  held 
in  the  forty-second  year  of  the  reign  of  l^ng 
Edward  nt; 

That  the  rights  of  common  of  pasture  so  granted 
or  permitted  as  aforesaid  had  from  time  imme- 
morial been  enjoyed  by  the  owners  and  occupiers 
of  lands  and  tenements  lying  within  the  said 
forest,  whose  cattle  had  always  been  depastured 
on  such  of  the  wastes  of  the  said  forest  as  for  the 
time  being  had  been  found  most  convenient  with 
regard  to  the  boundaries  of  the  manors  or  parishes 
in  which  their  lands  and  tenements  were  situate, 
and  Bubjeot  only  to  the  regulations  made  by  the 
said  forest  courts,  and  particularly  by  the  .said 
court  of  attachments,  by  divers  orders  of  which 
court  the  reeves  of  the  several  parishes  lying 
within  the  said  forest  were  fi-equently  ordered  to 
distinguish  the  cattle  commoning  within  the  said 
forest  oelonging  to  the  inhabitants  of  the  different 
i  manors  and  parishes,  by  marking  them  upon  cer- 
tain days  appointed  by  the  said  court,  with  various 
bmids  provided  for  that  purpose,  and  the  said 
reeves  were  required  to  make,  and  did  make, 
retoms  to  the  stud  coort  of  the  cattle  so  marked 
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by  them,  and  of  the  owners'  names,  and  the 
number  of  cattle  belonging  to  them  respectirely, 
and  the  value  of  their  rents ; 

That  the  plaintiffs  and  their  predecessors  in 
title,  and  their  respective  tenants,  and  the  other 
owners  and  occupiers  of  lands  and  tenements 
lying  within  the  said  forest  had,  in  fact,  during 
a  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary  enjoyed  as  of  right  and  without 
interruption,  by  virtue  of  the  said  forest  laws  as 
appendant  or  appurtenant  to  their  respective 
lands  and  tenements  lying  within  the  said  forest 
common  of  pasture  for  all  manner  of  cattle  com- 
monable within  the  said  forest  levant  and  coucbant 
upon  their  respective  tenements  over  the  waste 
lands  of  the  said  forest ; 

That  the  defendants  as  lords  of  the  said  manors 
or  routed  manors  respectivelv,  or  in  some  other 
capacity,  pretended  to  be  entitled  to  enclose  the 
waste  lands  of  the  said  forest,  and  to  dig  up  and 
destroy  the  pasture,  turf,  and  other  herbage 
growing  thereon,  and  that  in  and  during  several 
years  now  last  past,  they  had  respectively  in- 
closed, or  authonsed,  or  sanctioned  the  inclosure 
of  large  tracts  of  the  said  wastes,  the  particulars 
of  which  were  set  forth  in  the  bill ; 

That  the  defendants,  GlasseandCollyer-Bristowe, 
had  also  dug  up  and  destroyed,  and  threatened  and 
intended  to  continue  to  dig  up  and  destroy,  the 
pasture,  turf,  and  herbage  growing  on  the  waste 
lands  of  the  said  forest  within  their  said  sevei^ 
manors  which  they  had  not  enclosed,  to  such  an  ex- 
tent as  seriously  to  interfere  with  the  right  of 
common  of  pasture  to  which  the  plaintiffs  and  the 
other  owners  and  occupiers  of  lands  and  tene- 
ments lying  within  the  said  forest  were  entitled  as 
aforesaid,  and  that  they  had  carted  away  and  sold 
for  profit  large  q^uantities  of  turf,  loam,  and  sub- 
soil to  the  great  injury  of  such  right  of  common 
of  pasture  as  aforesaid,  and  that  certain  others  of 
the  defendants  had  acted  in  the  same  manner ; 

That  the  Crown  rights  of  forest,  free-chase,  and 
free-warren,  upon  and  over  some  of  the  enclosed 
and  waste  lands  within  the  said  forest,  had  been 
from  time  to  time  sold  by  Her  Majesty's  Commis- 
sioners of  Woods  and  Forests  under  powers  vested 
in  them  by  certain  Acts  of  Parliament,  but  that 
the  said  Ch-own  rights  of  forest  had  never  been 
extinguished,  and  as  to  the  greater  part  of  the  said 
forest  they  were  still  vested  in  the  Crown,  and  the 
said  sales  had  not,  as  against  the  plaintiffs  or  the 
persons  on  whose  behalf  they  saed,  disafforested 
anjjT  part  of  the  said  forest,  or  taken  away  or 
affected  their  said  rights  of  common,  and  that 
except  as  to  the  forest  of  Hainault,  the  said  forest 
laws  were  still  subsisting  over  the  whole  of  the 
said  forest. 

The  defendants  severally  demurred  to  the  bill  on 
the  following  grounds :  for  want  of  equity ;  for 
want  of  jurisdiction,  the  forests  courts  being 
alleged  to  be  the  proper  tribunals  to  grant  the  re- 
lief prayed  for ;  for  multifarionguess ;  and  for  want 
of  parties,  the  persons  interested  in  the  inclosures 
already  made  not  being  made  defendants. 

Sir  Richard  BagrtaUay,  Q.C.,  Southgate,  Q.C., 
and  Nalder,  for  the  defendants  Glasse  and  CoUyer- 
Bristowe,  the  lords  of  the  manors  of  Alders- 
brook,  Waiistead,  &c. — The  whole  case  turns  upon 
the  allegation  in  the  eighth  paragraph  of  the  bill 
that  the  lords  of  the  manors  are  not  nor  ever 
were  able  of  their  own  authority  or  merely  by  the 
consent  of  the  homages  of  their  respective  manors 


to  inclose  or  grant  to  any  other  person  a  right  to 
inclose  any  part  of  the  waste  laiids  of  their  re- 
spective manors  lying  within  the  said  forest. 
This  allegation  is  distinctly  negatived  by  Boidcott 
V.  WinmiU  (2  Camp.  261),  where  it  was  held  thaik 
there  may  be  a  valid  custom  in  a  manor  within 
the  limits  of  an  ancient  forest  belonging  to  the 
Crown,  for  the  lord,  with  the  assent  of  the 
homage,  to  grant  parcels  of  the  waste  to  be  held 
in  severalty  by  copy  of  court  roll  and  enclosed, 
in  exclusion  of  persons  having  rights  of  common. 
The  claim  of  the  plaintiffs  is  one  which  canuot  b& 
sustained : 

OaUicard'i  Catt,  6  Bep.  50  C. ; 

The  Atlomeu-Otneral  v.  Mathitu,  4  K.  &  J.  579 ; 

Soweiiy  v.  CoUman,  15  L.  T.  Bep.  N.  S.  667 ;  L.  B«p. 
2  Ex.  96; 

Willingale  v.Maitland,  Ii.  Bep.  3  Eq.  103. 
The  claim  is  too  large,  and  not  sufficiently 
distinct.  Moreover,  this  is  not  the  proper  court 
in  which  to  sue  for  the  relief  prayed  for;  the 
question  should  be  tried  in  the  forest  courts, 
which  have  jurisdiction  in  all  matters  relating  to 
the  royal  forests,  and  if  the  judges  of  these  court* 
refused  to  act,  they  could  be  compelled  to  do  so 
by  tnandamut.  But  it  is  alleged  that  the  verderers 
recently  appointed  have  been  unduly  appointed. 
We  reply  that  new  verderers  may  be  elected,  and 
then  compelled  to  act  by  mandamus.  Again,  the 
bill  is  multifarious,  as  it  is  a  bill  against  a  number 
of  lords  of  manora  who  have  made  enclosures 
nnder  various  circumstances,  and  each  lord  might 
have  a  different  defence,  and  seek  to  justify  nis 
enclosures  by  the  customs  of  his  own  manor.  All 
the  cases  recently  decided  by  your  Lordship  as  to 
rights  of  common,  such  as 

Smith  V.  Earl  Brotcnlour,  21  L.  T.  Bep.  N.  S.  739 ; 
L.  Bep.  9  £q.  241 ; 

Warrick  v.  Queen't   College,  Oifford,  23  L.  T.  Bep. 
N.S.63;  L.  Bep.  10  £q.  105 

were  cases  of  claims  by  tenants  of  one  manor 
against  the  lord  of  that  one  manor.  Here  there 
are  eighteen  manors,  and  it  has  never  been  held 
that  the  lords  of  a  number  of  manors  could  be  all 
made  defendants  to  a  suit  of  this  kind.  If  it 
should  be  held  that  the  bill  is  not  multifarious, 
then  we  contend  that  it  is  demurrable  on  the 
ground  of  want  of  parties.  All  the  lords  of  the 
manors  should  be  before  the  court,  but  there  tiro 
two  manors  whose  lords  have  not  been  made  de- 
fendants to  the  bill,  and  moreover  the  persons 
who  are  interested  in  the  enclosures  which  have 
been  made  are  not  represented  in  this  suit,  so  that 
the  bill  is  clearly  defective  on  that,  if  on  no  other 
account. 

Sir  Roundett  Paliner,  Q.C.,  and  W.  W.  Karelake, 
for  the  Attorney-General,  contended  that  this 
court  had  no  jurisdiction  to  deal  with  the  subject 
matter  of  the  present  suit,  as  to  which  the  forest 
courts  had  exclusive  jurisdiction.  The  policy  of 
the  law,  as  exemplified  by  the  Epping  Forest  Act, 
1871  (34  &  35  Vict.  c.  93),  was  still  to  keep  forcstal 
rights  under  the  separate  jurisdiction  of  the 
forest  courts.    They  also  referred  to 

10  Geo.  4.  o.  50,  g.  100 ; 

12  A  13  Viot.  0.  81. 

Chapman  Barber,  for  the  defendant  Humphreys, 
lord  of  the  manor  of  West  Ham. 

Montague  Cocikton,  for  the  defendant  Pardoc, 
lord  of  the  manor  of  Layton  Grange. 

Kehewich,  for  the  defendant  Maynard,  lady  of  the 
manor  of  Walthamstow  Toney. 
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CeeU  BiuteU,  for  the  defendant  Warner,  lord  of 
the  manor  of  Higham  Benstcad. 

Bedwell,  for  the  derendant  Heathcote,  lord  of  the 
nanor  of  Chingford  Earls. 

Martineau,  for  the  defendant  Hodgson,  lord  of 
the  manor  of  Chingford  St.  Paul. 

The  Solieitor-Creneral  (Jessel,  Q.C.)  and  Bohinaon, 
for  the '  defendant  Mills,  lord  of  the  manors  of 
Chigvrell  and  West  Hatch. 

Bristotee,  Q.C.  and  FUcher,  for  the  defendant 
Maitland,  lord  of  the  manor  of  Loughton. 

Roxburah,  Q.C.  and  T.  G.  Wright,  for  the  defen- 
dant Hall-Dare,  lord  of  the  manor  of  Theydon 
Bois. 

Joshua  WtUiams,  Q.C,  Speed,  and  W.  R.  Fisher, 
for  the  plaintiffs. — We  contend  that  the  forest 
courts  have  fallen  into  disuse,  and  that  this  is  the 
proper  court  for  us  to  come  to  for  relief.  Our  bill 
does  not  allege  that  the  forest  courts  now  have 
jurisdiction,  out  that  they  formerlv  had  juris- 
dicdou :  but  even  assuming  them  to  nave  jurisdic- 
tion, we  contend  that  this  court  has  concurrent 
jurisdiction.  BouUott  t.  TFmmiK  (2  Camp.  261) 
shows  that  the  jurisdiction  has  been  exercised  by 
the  Court  of  Queen's  Bench,  and  in  WiUingale 
y.  Maitland  (L.  Bep.  3  £q.  103),  your  Lordship 
exercised  jurisdiction  over  land  within  the  forest. 
[As  to  the  concurrent  jurisdiction  of  the  court 
(bey  also  cited 

Andrtwt  r.  Bvlse,  4  E.  ft  J.  392 ; 

ToUer  v.  Cateret,  2  Verm.  494.] 
The  cases  of  The  Mayor  of  York  v.  Pilkiiwion 
<1  Atk.  284),  and  Warrick  v.  Queen's  College, 
Oxford  (sup.),  are  a  complete  answer,  we  submit, 
to  the  charge  of  multifariousness.  This  being 
a  bill  of  peace  to  prevent  multiplicity  of  suits,  is 
proper  in  equity : 

How  r.  Tenants  of  Bromsgrove,  1  Vem.  22 ; 

Swtlme  Hospital  y,  Andover,  1  Vem.  265 ; 

Arthington  v.  Fawkes,  2  Vem.  356 ; 

Lord  Tenham  y.  Herbert,  2  Atk.  483. 
[Lord  Bokillt. — ^These  were  all  cases  of  one 
person  claiming  a  sole  right  against  a  number  of 
persons.  Here  the  lord  of  forest  might  maintain 
a  bill  of  peace  to  establish  his  sole  right.  .This  is 
not  a  bill  of  peace.  I  have  always  understood  a 
bill  of  peace  to  be  one  to  prevent  a  multiplicity  of 
actions  against  the  plaintiff.  Smith  y.  Broicnlow 
(,sup.),  and  the  other  cases  before  me  were  not  bills 
of  peace,  but  bills  to  establish  a  right.]  If  not  a 
foil!  of  peace,  this  is  at  least  in  the  nature  of  a  bill 
of  peace.  In  Powell  v.  Potvis  (1  Y.  &  J.  159), 
where,  freehold  tenants  of  a  lordship  having  rights 
of  common,  the  lord  approved  parts  of  the  common 
and  granted  them  to  other  persons,  and  the  tenants 
prostrated  the  fences,  whereupon  actions  of  tres- 
pass were  brought  against  them,  and  they  filed  a 
bill  in  the  nature  of  a  bill  of  peace  against  the  lord 
and  his  grantees,  to  be  quieted  in  the  eiyoyment 
of  their  commonable  rights,  a  general  demurrer 
to  the  bill  was  overruled.  As  to  the  objection  that 
the  lords  of  two  manors  have  not  been  made  defen- 
dants, we  contend  that  it  is  not  necessary  to  bring 
all  the  lords  before  the  court;  and  as  to  the 
objection  that  the  persons  who  are  interested  in 
the  inclosores  made  have  not  been  made  defen- 
dants, our  answer  is  that  we  do  not  know  who  they 
are.    They  also  referred  to 

Jfonoton  V.  Squire,  Freem.  26 ; 

Setts  T.  Thompson,  23  L.  T.  Bep.  N.  S.  427 ; 

Weals  v.  The  West  Middlesex  Waterworks  Company, 
1  Jm.  a  Walk.  369. 

HaUows  y,  Femie,  18  L.  T.  Bep.  N.  S.  310 ;  L.  Bep.  3 
Cli.467. 


SotUhgaie,  Q.  C.  in  reply. — It  is  no  answer  to  our 
objection  that  the  persons  interested  in  the  inclo- 
sures  made  should  be  represented  in  this  suit  to 
say  that  the  plaintiffs  do  not  know  who  they  are. 
The  bill  ought  to  have  been  by  the  plaintiffs  on 
behalf  of  themselves  and  aU  other  the  owners  and 
occupiers  of  lands  within  the  forest,  except  the 
owners  and  occupiers  of  the  enclosures,  and  the 
defendants.    He  referred  to 

Carlisle  y.  The  South-Eastern  Railway  Company, 

IMao.  &a.  689; 
Uozley  v.  Alston,  1  Ph.  798 ; 
Clements  v.  Bowes,  1  Dr.  ^i. 

Nov.  20. — Lord  Eomiixy.— This  is  a  bill  filed 
by  the  Commissioners  of  Sewers  of  the  city  of 
London,  as  owners  of  certain  lands  within  the 
Forest  of  Waltham,  claiming  a  right  of  common  of 
pasture  for  commonable  beasts  within  and  upon 
all  the  waste  lands  within  the  forest,  and  askmg 
for  an  injunction  to  restrain  any  inclosnre  of  the 
waste  lands,  subject  to  this  right,  and  also  to  set 
right  and  destroy  any  enclosures  that  have  been 
made  within  the  last  twenty  years.  The  property 
held  by  the  plaintiffs  is  about  200  acres  in  the 
Manor  of  Aldersbrook  or  Wanstead,  which  lies 
within  the  Limits  of  the  forest.  This  claim  is  met 
by  a  general  demurrer  on  the  part  of  each  of  the 
lords  of  the  manors  within  the  forest,  who  are 
made  defendants  to  the  bill.  They  contest  the 
right  of  any  owner  of  land  within  the  forest  to 
control  the  acts  of  the  lords  of  the  manors  which 
are  confined  to  their  own  manors.  I  think  the 
main  question  is  one  of  considerable  novelty,  so 
far  as  any  modem  decisions  which  I  have  been 
able  to  discover  treat  of  the  question,  and  also  one 
of  considerable  importance.  I  think  it  may  be 
stated  to  be  this,  and  that  the  following  facts  ap- 
pear in  the  statements  contained  in  the  biU.  There 
are  some  dozen  manors  (the  number  is  not  very 
material ;  I  am  not  sure  that  there  are  more  than 
ten)  more  or  less,  lying  within  the  Forest  of  Wal- 
tham. Most  of  them  are  wholly  within  the  limits 
of  the  forest,  and  some  two  or  three  of  them  lie 
partly  within  and  partly  without  the  limits  of  the 
forest.  Each  manor,  as  I  assume  from  the  state- 
ments contained  in  the  bill,  which  must  be  taken 
strongly  against  the  pleader,  has  all  the  proper 
attributes  of  a  manor,  not  merely  the  lord  of  the 
manor,  but  the  copyholders  and  its  homage,  and 
whatever  enclosures  have  taken  place  it  has  been 
by  the  lord  of  the  manor  with  the  consent  and 
approval  of  the  homage,  and  it  has  been  made  in 
each  manor  so  as  to  bind  all  the  persons  belonging 
to  the  manor  having  any  rights  of  common  on  the 
waste  lands  of  that  manor  so  fjar  as  it  is  a  manor 
— qtid  manor.  So  that  if  there  was  a  manor  in- 
sulated, as  it  were,  and  not  part  of  another  manor, 
the  inclosure  would  be  valid  and  binding  on  all  the 
parties.  All  this  I  assume  to  be  so  on  the  facts 
stated  and  contained  in  the  bill,  and  which  are 
consistent  with  the  allegations  therein  contained. 
Then  arises  the  first  question :  Does  the  fact  that 
part  of  the  lands  so  inclosed  is  part  of  the  waste 
lands  of  the  forest  make  it  necessary  that  persons 
haying  commonable  rights  in  respect  of  the  forest, 
but  having  none  in  respect  of  the  particular 
manor,  should  be  regardea  or  taken  notice  of  in 
respect  of  such  inclosures  made  within  the  limits 
of  the  manor  P  If  this  be  so,  the  question  is  in 
what  way  it  shall  be  done,  and  m  what  way 
can  these  rights  be  stayed,  or  has  all  that  is 
necessary  for   this  purpose   been,  done  on  the 
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present  occasion  P  Of  course  tho  rieht  of  the 
limdownor  to  such  commonable  rignt  on  the 
Traste  lands  within  the  forest  for  this  pnrpose, 
most  be  assumed  on  demurrer  to  exist ;  and  it 
cannot  be  contested  or  disputed  unless  it  can  be 
shown  that  such  a  right  is  contrary  to  law.  But  I 
am  of  opinion  that  such  a  right  may  exist  accord- 
ing to  law,  and,  if  so,  I  assume  for  the  purposes  of 
the  demurrer,  that  this  right  so  alleged  exists, 
which,  in  my  opinion,  cannot  be  contested,  although 
it  will  be  necessary  for  the  plaintiffs  to  prove  it  at 
the  hearing.  I  snail  assume,  of  course,  for  the 
purposes  of  the  demurrer,  that  the  facts  stated  in 
the  Dill  can  be  proved.  Then  the  next  question  is 
this  :  If  this  is  done,  what  is  the  remedy,  if  any, 
which  belongs  to  the  persons  having  commonable 
rights  within  the  forest,  and  bow  far,  if  at  all,  can 
they  interfere  with  respect  to  the  lords  of  par- 
ticiilar  manors,  and  bow  far  are  the  lords  of  the  par- 
ticular manors,  if  at  aU,  able  to  do  anything  to  bar 
these  rights,  or  can  either  the  lords  oi  the  manors 
on  the  one  side  or  the  persons  having  rights  of 
common  on  the  other,  enforce  these  rights  P  All 
this  is  a  matter  upon  which  will  arise  a  question  of 
law  too  important  and  considerable  for  me  to  de- 
cide upon  the  demurrer,  the  more  so  as  respecting 
the  evidence  relating  to  the  manors,  many  questions 
may  arise  for  the  establishment  of  the  ngnt  which 
may  have  a  great  bearing  on  the  case.  If  the 
point  had  stood  upon  this  alone,  I  should  have  dis- 
allowed the  demurrers.  I  will  now  state  the  other 
points  which  were  raised  shortly.  The  next  is 
also  a  point  of  very  considerable  importance,  and 
is  intimately  connected  with  the  first.  In  respect 
of  this,  the  Attorney- Greneral  has  demurred  to  the 
bill.  It  is  this  :  whether  this  court,  that  is,  the 
Court  of  Chancery,  is  the  proper  tribunal  in  which 
to  raise  such  a  question,  and  whether,  if  anything 
is  to  be  done  in  respect  of  such  rights  it  must  not 
be  done  by  the  Crown  in  certain  forest  courts,  such 
as  the  Verderers'  Court,  the  Swainmote  Court,  and 
the  Court  of  the  Chief  Justice  in  Eyre,  which  seems 
now  to  be  vested  by  statute  in  the  Chief  Com- 
missioner of  Woods  and  Forests.  I  am  of  opinion, 
looking  at  and  considering  the  law  in  this  respect, 
that  these  courts  are  either  practically  extinct,  or 
so  constituted  as  to  be  unable  to  afford  substantial 
relief  in  such  a  case  as  the  present,  and  that  in  the 
auestions  raised  by  the  bill  and  with  regard  to 
tne  law  relating  to  these  courts,  the  Court  of 
Chancery  has  at  leaat  a  concurrent  jurisdiction  to 
entertain  such  questions,  and  that  although  I  pro- 
pose to  leave  the  question  open  until  the  hearing 
in  respect  of  the  custom  relating  to  commonable 
rights  in  the  forest,  this  is  not  a  question  which 
can  be  disposed  of  against  the  plaintiffs  on  de- 
murrer. The  question  as  to  a  custom  relating  to 
the  commonable  rights  over  the  wastes  of  the 
manor,  insulated  by  itself,  may  raise  considerable 
evidence  with  which  the  court  may  deal  when  it 
comes  to  the  hearing.  At  all  events,  I  should 
wish  to  have  more  evidence,  and  the  facts  proved 
relating  to  the  state  of  these  courts,  than  could  be 
given  upon  demurrer,  and  which,  in  my  opinion, 
might  influence  the  court  in  deciding  whether  the 
court  has  a  right,  or  whether  it  is  bound  to  exer- 
cise  jurisdiction  and  to  interfere  in  the  exercise  of 
it  on  the  present  occasion.  Both  these  points, 
therefore,  i  propose  to  reserve  to  the  hearing.  The 
next  point  raised  by  the  demurrers  is  that  trie  bill 
is  multifarious,  because  each  lord  of  a  manor  may 
have  a  Eepancte  and  distinct  case  against  the  plain- 


tiffs, and  that  all  the  lords  cannot  be  joined  in  the 
same  bill,  but  that  each  mast  have  a  separate  and 
distinct  case  from  the  other.  It  is  to  be  observed 
that  none  of  them  have  any  case  against  each  other. 
They  are  all  cases  against  the  plaintiffs.  I  think, 
therefore,  that  this  objection  fails  so  far  as  regards 
the  commonable  rij^ts  of  the  owners  of  land 
within  the  forest.  The  contention  is,  that  what- 
ever the  right  of  tho  manor  may  be,  there  may 
be  rights  perfectly  distinct  from  it  which  over- 
ride the  right  of  the  owner  and  occupier  of  the 
lands ;  and  that  is  the  claim  of  the  plamtiffs,  the 
occupiers  of  the  lands  within  the  forest,  to  exercise 
their  commonable  rights  on  the  waste  lands  within 
the  forest.  But  all  these  questions  are  one  ques- 
tion for  each  lord  of  the  manor  against  tho 
plaintiffs,  and  they  all  involve  the  same  point. 
Therefore  I  am  of  opinion  that  there  is  no  ques- 
tion about  mnltifariousnesB  on  this  occasion,  and 
accordingly  I  shall  overrule  the  demurrers  upon 
that  point.  The  last  point  is  this,  and  it  arises  in 
an  objection  to  the  bill  which,  in  the  present  state 
of  the  bill,  is,  in  my  opinion,  fatal  to  it — that  is,  a 
defect  of  piuties,  not  entirelv  a  want  of  proper 
parties,  or  entirely  a  misjoinder,  but  a  mixture  of 
both.  The  bill  prays  that  the  enclosures  already 
made  may  be  abated,  and  the  waste  restored,  and 
the  enclosures  taken  down.  It  is  clear  that  this 
cannot  be  done  in  the  absence  of  persons  who  are 
interested  in  maintaining  the  enclosures;  and 
these  persons,  therefore,  must  be  made  jjarties  to 
the  smt.  It  is  said  that  they  are  parties  because 
the  bill  is  brought  bv  tho  plaintiff^.  I  will  read 
the  words  of  the  bill :  "  On  behalf  of  themselves 
and  dl  other  the  owners  and  occupiers  of  lands 
and  tenements  lying  within  the  forest  of  Essex, 
in  the  countj'  of  Essex,  otherwise  Waltham  Forest, 
or  Epping  Forest."  But,  if  so,  then  the  interest 
of  these  persons  is  clearly  adverse  to  the  interest 
of  the  other  co-plaintiffs,  who  at  present  appear 
solelv  upon  the  record.    This  is  a  species  ot  mis- 

i'oinder  which  would  be  alsolutely  fatal  at  the- 
tearing,  and  as  to  which  it  would  be  impossiUe 
to  make  any  decree  or  to  enter  into  any  question 
at  alL  It  would  be  giving  relief  to  one  set  of 
plaintiffs  against  another  set  of  plaintiffs,  which 
IS  absolutely  impossible.  It  is  sud  that  the  per> 
sons  BO  situated  are  too  numerous  to  be  made- 
parties,  and  also  that  it  is  impossible  to  disoover- 
them,  or  at  least  impossible  to  discover  all  of 
them.  The  answer  to  this  is  very  obvious.  These- 
persons  must  be  excepted  from  the  class  of  plain- 
tiffs on  behalf  of  whom  the  bill  is  filed,  for  their 
interests  are  clearly  adverse  to  one  another.  I 
will  assume  that  the  defendants  are  too  nnmeroas 
to  be  all  made  parties ;  but,  if  so,  thesre  is  a  veiy 
simple  remedy  for  that.  Some  of  them  must  be 
made  defendants  to  represent  the  class  who  are 
interested  in  opposing  the  plaintiffs.  This,  how- 
ever, is,  in  my  opinion,  not  an  objection  which  is 
fatal  to  the  vital  relief  prayed  by  the  bill,  though 
at  the  hearing  it  will  reqoire  to  be  remedied. 
Therefore  in  that  respect  I  ^ve  leave  to  amend 
the  bill,  because  I  think  that  it  is  a  thing  which 
does  not  affect  the  substantial  relief  prayed. 
Having  regard  to  the  question  in  this  case,  and 
the  mode  in  which  it  is  put  with  so  obvious  an 
objection,  I  think  it  is  impossible  to  refbse  the 
defendants  the  costs  of  the  demnrrers,  which  must 
bo  allowed  upon  this  ground.  Another  otgeotion 
has  been  stated,  namdy,  that  there  are  several 
lords  of  the   manors  who  have  not  been  made 
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parties,  bat  I  think  that  unless  it  is  shown  that 
they  hare  separate  and  distinct  interests  from  the 
other  lords  of  the  manors,  it  is  not  necessary  to 
make  them  parties,  because  they  are  obviously 
sufficiently  represented  if  their  interests  are  the 
same.  If  it  should  turn  out  that  there  are  some 
whose  interests  are  different,  who  raise  a  dis- 
tinctly different  question  to  the  plaiutiSs  from 
that  which  the  other  lords  of  the  manors  raise, 
then  I  am  of  opinion  that  those  persons  will  be 
necessary  parties  at  the  hearing  of  tae  cause.  But 
upon  that  at  present  I  can  say  nothing.  I  am  not 
sure  whether  it  is  shown  that  there  are  any  lords 
of  the  manors  who  are  not  parties  to  this  bill.  I 
think  there  are  ten  made  parties.  There  may  be 
one  or  two  who  are  not  made  parties.  The  result 
is  that,  that  being  so,  I  do  not  intend  to  express 
4tny  opinion  except  upon  the  question  of  multi- 
fariousness, and  that  I  intend  to  reserve  all  the 
other  points  for  the  bearing.  I  give  leave  to 
amend  the  bill,  but  overrule  the  demurrers  in 
•other  respects,  and  direct  the  plaintiffs  to  pay  the 
«oste  of  tne  defendants. 

Nov.  25. — This  case  now  came  before  his  Lord- 
ship again,  on  an  application  that  the  order  allow- 
ing the  demurrer  with  liberty  to  amend  might  be 
-drawn  up  without  prejudice  to  an  injunction  which 
had  already  been  granted. 

Joshua  WiUiatm,  Q.C.,  appeared  in  support  of 
the  application. 

Lora  BoiinxY  said  that  the  effect  of  allowing  a 
'demurrer  was  to  put  a  stop  to  a  suit.  In  this  case, 
indeed,  liberty  to  amend  had  been  ^ven,  bat  it 
'was  not  certain  that  the  plaintiffs  would  avail 
themselves  of  that  liberty,  and  until  the  bill  was 
amended  there  was  no  suit  before  the  court  in 
which  an  ii\jimction  could  be  granted.  The  appli- 
cation must,  therefore,  be  refused. 

Solictors  for  the  plaintiffs  :  Monte  and  Ilanlcr ; 
T.  J.  NeUon,  City  solicitor. 

SoUcit<H«  for  the  defendant :  Lae,  CoUyer- 
Jiriatowe,  Withers  and  Russell ;  Tainplin  and 
Taylor,  tor  W.  C.  Meleah,  Epping;  H.  U.Widford; 
SeweU  and  Edwards !  Budd  and  Son ;  Druce,  Son, 
and  Jackson ;  Markby,  Wilde,  and  Biirra ;  Beach- 
erofl  and  Thomson ;  Walker  and.  Marlineau : 
Bolliamlejfs,  and  Freeman ;  Solicitors  to  Her  Ma- 
jesty's Ojfiee  of  Works. 

.      V.C.  MALIH8'  COXnEtT. 

B«ported  by  Q.  L  F.  Cooke,  and  T.  H.  Cabsoh,  E><iri., 
Barristera-at-Law. 

June  24,  Nov.  4  &  6. 
Re   The    Uabseilles    Extexsion    Bailway   and 
Lako  Company;  Ex  parte.  The  Cbedit  Foscieb 

AND  MOBILIEB  OF  EXGLASO  (LiXITED). 

'Company — Advance  to  directors  for  purpose  of  pur- 
chasing shares — Rigging  Uie  vuirket — Comnion 
solicitors — Notice. 

In  Nov.  1865,  Uie  directors  of  the  M.  Company 
obtained  an  advance  of  10,0001.  from  tlie  directors 
of  the  C.  Company.  The  money  was  nominally 
required  to  pay  for  work  done  wtder  a  contraci, 
htU  realiy  U  was  intended  to  be  applied,  and  was 
applied,  in  purchasing  the  sha/res  of  the  31.  Com- 
pany, in  order  to  gtve  tliem  a  colourable  value. 
According  to  the  Artides  of  Association  of  the 
M.  Company,  the  directors  were  forbidden  to 
apply  any  money  of  the  company  in  vurckasinq 
ineir  ovm  tharet. 


The  M.  Company  was  an  emanation  from  the  C. 
Company,  and  in  Nov.  1865,  ii  was  to  the  ad- 
vantage of  the  latter  that  the  shares  of  the  former 
should  bear  a  high  value.  Two  of  the  directors  of 
the  M.  Company  were  also  directors  of  the  6. 
Company,  and  tlie  same  solicitors  acted  for  both 


Held,  under  the  above  circum,stanees,  that  the  C. 
Company  was  affected  with  full  iwtice  both  of  tlie 
constitution  of  the  M.  Company,  and  of  the  pur- 
poses to  which  the  money  was  to  be  applied.  A, 
claim,  therefore,  for  the  amount  of  tlte  advance 
carried  in  by  the  C.  Company  in  the  winding-up 
of  tlie  M.  Company,  was  disallowed  with  costs. 
Tlie  decision  in  Zulueta's  claim  on  appeal  (L.  Rep. 

5Ch.4M;  22  L.  T.  lUf.  N.S.  Si)  followed. 
The  Marseilles  Extension  Bailway  and  Land 
Company  was  established  in  1864,  for  the  purpose 
of  obtaining  a  concession  of  laud  for  tne  con- 
struction  of  a  railway  near  Marseilles,  and  generally 
with  all  the  powers  of  a  railway  and  land  com- 
pany. Among  the  objects  of  the  company  stated 
m  the  memorandum  of  association,  was  the  follow- 
ing :  "  The  borrowing  of  money,  and  the  issue  of 
trimsferable  and  all  other  bonds  or  mortgage 
debentures,  founded  or  based  upon  all  or  any  of 
the  real  or  personal  assets  of  the  company."  And 
by  the  fifty-seventh  Article  of  Association,  the 
following  (among  other)  B|>ecific  powers  were 
given  to  the  directors : — 

They  may,  for  the  pnrposes  of  the  oompuiT,  maJce,  draw, 
•ooept,  or  indorse  any  promisaory  note,  bill  of  exohsnce, 
or  other  negotiable  instrameut,  and  ma;  borrow,  on  be- 
half of  the  company,  from  any  one  or  more  of  the  direo- 
tors  or  members,  or  any  other  person  or  persons,  any 
mm  or  sams  of  money,  either  by  way  of  mortgage  of  any 
of  the  property  of  the  company,  or  on  bonds,  debentoies, 
or  by  reoeiving  moneys  on  deposit  or  otherwise,  as  they 
ma^  see  fit. 

They  may  invest  any  of  the  moneys  of  the  company 
upon  saoh  secnritieB,  and  lend  any  of  the  moneys 
thereof  to  snoh  companies  or  persons,  and  upon  such 
terms  as  they  (the  directors)  may  think  desirable,  and 
may  vary  any  investments  at  their  discretion ;  but  the 
directors  shall  not  have  power  to  purchase  any  of  the 
shares  of  the  company  out  of  the  moneys  of  the  company. 

A  concession  from  the  French  Government  had 
been  obtained  by  a  Mr.  Bowles,  who  had  also  con- 
tracted for  the  purchase  of  land  near  Marseilles. 
The  company  agreed  to  take  over  this  land  from 
Bowles,  and  entered  into  a  contract  with  him  for 
the  construction  of  works  thereon.  But  the  com- 
pany never  actually  obtained  possession  of  any  of 
this  land. 

In  Nov.  1865,  the  Marseilles  Company  applied 
for  a  loan  of  10,0002.  from  the  Credit  Foncier  and 
MobUier  of  England.  And  in  compliance  with  this 
application,  several  sums  of  mouey,  amountinjg 
together  to  lO.OOOL  were  advanced  by  the  Credit 
Foncier  to  the  Marseilles  Company  at  the  end  of 
1865  and  in  the  beginning  of  1866.  For  the  sums 
so  advanced  the  Marseilles  Company  gave  some 
promissory  notes  and  bills  of  exchange,  and  also  a 
mortgage  on  some  land  near  Marseilles.  The 
circumstances  under  which  the  advance  was  made 
are  fully  stated  in  the  judgment.  Two  of  the 
directors  of  the  Marseilles  Company  were  also 
directors  of  the  Credit  Foncier  and  Mobilier  of 
England,  and  the  same  solicitors  acted  for  both 
companies. 

On  the  31st  July  1866,  resolutions  were  duly 
passed  (which  were  subsequently  confirmed),  for 
the  voluntary  winding-up  of  the  Credit  Foncier  and 
MobiUerofLiigland.  /   '^^,^1^ 
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On  the  11th  Feb.  1867,  an  order  was  made  by 
Malins,  V.C.  for  the  compulsory  winding-up  of  the 
Marseilles  Company. 

The  liquidators  of  the  Credit  Foncier  and  Mobi- 
lier  of  England  carried  in  a  claim  against  the  Mar- 
seilles Company  for  the  aforesaid  advance  of 
10,000?.  It  •was  not  disputed  that  the  money  was 
adTaaced,  and  this  constituted  a  prim.d  facie  case. 
It  was  alleged  on  behalf  of  the  Credit  Foncier  and 
Mobilier  of  England,  that  the  directors  of  that 
company  believed  that  the  contractor  Bowles  had 
taken  shares  in  the  Marseilles  Company ;  that  a 
large  sum  being  due  to  him  under  nis  contract, 
be  had  applied  to  the  directors  of  the  Marseilles 
Company  for  money  to  enable  him  to  i»y  for  the 
shares  which  he  had  taken — ^and  that  the  money 
was  reanired  for  the  purpose  of  making  a  r»yment 
to  Bowles.  It  was  also  alleged  that  the  directors 
of  the  Credit  Foncier  and  Mobilier  of  England  had 
no  notice  of  the  arrangements  existing  between  the 
directors  of  the  Marseilles  Company  and  Bowles. 

The  official  liauidator  of  the  Marseilles  Company 
resisted  the  claim  on  the  ground  that  the  advance 
had  been  made  for  the  purpose  of  enabling  the 
directors  of  the  Marseilles  Company  to  keep  up  the 
price  of  their  shares  by  "  rigging  the  market ; " 
that  this  was  contrary  to  the  memorandum  and 
articles  of  association  of  the  Marseilles  Company, 
and,  being  ultra  vires  on  the  part  of  the  directors, 
the  transaction  was  not  binding  on  the  share- 
holders ;  and  that  the  directors  of  the  Credit  Fon- 
der and  Mobilier  of  England  had  notice  of  the 
nature  of  the  transaction. 

The  chief  clerk  disallowed  the  claim  of  the 
Credit  Foncier  and  Mobilier  of  England;  and  the 
question  was  now  adjourned  into  court. 

Glaete,  Q.C.,  Cotton,  Q.C.,  and  Jackson  for  the 
Credit  Foncier  and  Mobilier  of  England. 

Napier  Higgins,  and  QUI  for  the  official  liqui- 
dator of  the  Marseilles  Company. — It  is  clear  upon 
the  evidence  that  this  money  was  borrowed  for  the 
purpose  of  buying  up  shares  of  the  Marseilles 
Company  in  order  to  give  them  a  colourable  value. 
Such  a  trafficking  in  shares  was  vUra  vires  on  the 
part  of  the  directors  :  (Joint  Stock  Discount  Com- 
pany V.  Brown,  L.  B«p.  8  Eq.  381 ;  20  L.  T.  Bep. 
N.S.  692.)  Unless  the  directors  of  a  company  are 
authorised  by  the  memorandum  and  articles  of 
association  to  purchase  their  own  shares,  such  a 
purchase  is  wlra  vires :  (Zidtiela's  ctaim,  L.  Bep. 
5  Ch.  444;  22  L.  T.  Eep.  N.S.  423.)  But  the  pre- 
sent is  even  a  stronger  case — for  the  articles  of 
this  company  contain  an  express  prohibition  from 
purchasing  their  own  shares,  as  in  Hall's  case 
(L.  Eep.  5  Ch.  707 ;  22  L.  T.  Bep.  N.S.  834).  Now 
we  contend  that  under  the  circumstances  of  the 
present  case,  where  two  gentlemen  were  direc- 
tors of  both  companies,  and  where  the  same 
solicitors  acted  for  both,  that  the  Credit  Foncier 
must  be  taken  to  have  had  full  notice  of  the 
purpose  for  which  this  money  was  borrowed. 
Further,  at  the  time  this  advance  was  made  the 
Marseilles  Company  had  acquired  no  assets  of  any 
kind,  either  real  or  personal ;  and,  inasmuch  as  by 
the  57th  article  of  association,  the  directors  were 
only  empowered  to  borrow  on  the  security  of  their 
assets,  the  borrowing  was  uUra  vires,  and  the 
Credit  Foncier  must  be  taken  to  have  had  notice 
of  these  articles : 

Emat  V.  Ifichol;  6  H.  of  L.  Ca*.  419 ;  30  L.  T.  Bep.  45 ; 
Balfour  v.  £rne»f ,  5  C.  B.,  N.  S.,  001 ;  82  L.  T.  Bep. 
^95; 


Ridtey  r.  The  Plymouth,  Ac,  Baiting  Companv,  2  Ex.- 
711. 
No  doubt  if  it  could  be  shown  that  the  share'^ 
holders  in  the  Marseilles  Company  had  any  ben^ti 
from  the  money,  they  might  be  liable  to  repa^.  it, 
but  they  had  no  benefit : 

National  Permanent  Benefit  JButMtiia  Sociefg.L.  Bep. 

6  Ch.  809 ;  22  L.  T.  Bep.  N.  S.  284  J 
Victoria,    Ac.,   Society,  Hill's    cafe,    Jonti'f   tastr 
L.  Bep.  9  Eq.  605  ;  22  L.  T.  Bep.  N.  8. 777. 
They  also  referred  to 
Hatteriley  v.  £arl  of  Shelbume,  31  L.  J.  873,  Ch. 

Olaase  in  reply. — This  is  really  a  question  of 
debt  or  no  debt,  to  be  dealt  with  on  legal  prin- 
ciples. At  law  this  would  be  treated  as  an  un- 
defended action.  It  is  quite  clear  that  the  Mar- 
seilles Company  had  our  money,  and  on  the 
question  of  notice  it  cannot  be  inferred  that  the- 
Credit  Foncier  had  notice  of  the  object  of  the  loeni 
from  the  fact  that  some  of  the  directors  of  the- 
Credit  Foncier  were  also  directors  of  the  Mar- 
seilles Company. 

Re  The  Evrofean  Bani,  Ex  parte  The  Oriental  Com- 
mercial Bank,  L.  Bep.  5  Ch.  358 ;  22  L.  T.  Bep- 
N.  S.  422. 

The  Vicb-Chakcklu>e. — This  is  a  summons  ad- 
journed from  chambers  which  raises  the  qnestioa 
whether  the  Credit  Foncier  and  Mobilier  Company 
is  entitled  to  recover  a  sum  of  10,000?.  from  th» 
Marseilles  Extension  Bailwa^  and  Land  Company. 
What  I  have  to  determine  is,  whether  the  money 
which  it  is  not  attempted  to  be  denied  was  parted 
with  by  the  Credit  Foncier  and  Mobilier  Company, 
was  parted  with  by  them  under  such  circum- 
stances as  constitute- a  debt  against  the  Marseilles 
Bailway  Company.  Upon  the  subject  of  bwrow- 
ing  by  public  companies  very  different  principiea 
have  becu  laid  down  from  those  which  apply  to 
individuals.  I  put  the  case  during  the  argument 
of  an  individual  going  to  a  bank  and  presenting 
his  title  deeds.  Mr.  Glasse  argued  that  such  an 
individual,  if  it  turns  out  that  he  has  no  property 
represented  by  those  title  deeds,  nevertheless  re- 
mains a  debtor.  That  is  perfectly  true,  because 
it  is  an  individual  borrowing  tne  money  and 
having  had  the  money,  and  professing  to  give 
security  for  it,  which  he  has  failed  to  do,  h& 
nevertheless,  of  course,  remains  a  debtor.  But 
the  debtors  in  this  case,  if  there  be  any  debtors 
before  me,  are  the  shareholders  in  a  joint-stock 
company,  who  have  certain  protections  thrown 
around  them  by  the  laws  of  the  country ;  and  it 
does  not  by  any  means  follow  that  any  sum  of 
money  borrowed  or  taken  up  by  the  directors, 
constitutes  a  debt  against  the  shareholders  if  the 
court  should  be  of  opinion  that  it  was  taken  up  or- 
borrowed  for  an  improper  purpose,  and  not  within 
the  power  of  those  directors.  I  will  call  the  com- 
panies in  this  case,  the  plaintiff  and  defendant, 
because,  having  the  conduct  of  this  case  to  decide 
as  a  judge  and  jury,  I  must  treat  this  to  all 
intents  and  purposes  as  an  action  at  law.  It  is  an 
action  for  10,0001.,  in  which  the  Credit  Foncier 
and  Mobilier  are  plaintiffs,  and  the  Marseilles 
Bailway  Company  are  defendants,  where,  there- 
fore, the  latter  borrowed  as  a  company,  and  where- 
the  question  is,  if  they  had  borrowed  properly. 
This  does  not  constitute  a  debt  against  the  share- 
holders unless  the  money  is  borrowed  for  a 
purpose  within  the  powers  conferred  upon  the 
dir^^rs  by  rhe  deed  of  settlement,  or  what- 
ever instrument  they  may  be  acting  under.    Now 

tliat  the  Credit  Fonder  and  MobilterCj^mp 
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and  the  Marseilles  Extension  Bailway  Company 
were  intimate  with  each  other,  and  that  the 
railway  company  was  an  emanation  from  the 
Credit  Foncier  Company,  can  I  apprehend,  admit 
ot  %0  doubt.  I  am  sitting  here  as  a  jury,  and  I 
canndt  shut  my  eyes  to  the  nature  of  transactions 
like  these.  No  doubt  I  cannot  import  the  evi- 
dence which  I  have  in  one  case  into  another,  but 
the  natu;i-^  of  the  transactions  of  these  companies 
has  been  «o  frequently  before  me,  that  I  can- 
not forget  them.  We  know  verj'  well  that  the 
object  of  the  Credit  Poncior  and  Mobilier  Com- 
pany, which  was  presided  over  by  Mr.  Albert 
Grant,  was  to  briu^  out,  to  foster,  and  to  en- 
courage the  promotion  of  other  companies ;  and  if 
he  saw  an  opportunity  of  putting  before  the 
public  another  company  as  an  emanation  of  his 
own,  and  conld  induce  the  public  to  take  shares  in 
it  and  to  subscribe  capital,  he  was  by  no  means 
scmpalous,  nor  those  who  were  acting  with  him, 
as  to  the  means  to  which  they  resorted.  Now  did 
the  Credit  Foncier  create,  foster,  and  encourage 
this  Marseilles  Bailway  Company  P  There  are 
circumstances  which  it  appears  to  me  impossible  to 
get  over.  The  memorandum  of  association  of  the 
Mftrseilles  Company  is  dated  the  29th  Dec.  1864. 
It  is  subscribea  by  eight  gentlemen,  and  it  is 
proved  in  evidence  and  not  attempted  to  be  denied, 
that  of  the  eight  persons  who  subscribed  this 
memorandum  of  association,  no  less  than  five  of 
them  (namely,  Mr.  Newbon,  Mr.  William  Stuart 
Lane,  Mr.  Stuart  Wortley,  Mr.  James  Levick,'  and 
Mr.  Edward  Warner,)  were  actually  directors  of 
the  Credit  Foncier  Company.  Nor  is  that  all.  Mr. 
Heritage  is  the  attesting  witness  to  the  memor- 
andum of  association  and  the  articles  of  associa- 
tion of  the  Marseilles  company.  Mr.  Heritage  was 
a  member  of  the  firm  of  Newbon,  Evans  and 
Company,  who  were  the  soUcitors  of  the  Credit 
Foncier  Company,  and  Mr.  Heritage,  of  the  same 
firm  of  Newbon,  Evans  and  Company,  was  the 
solicitor  of  the  Marseilles  Companv  also.  A  more  in- 
timate association  it  is  not  possible  to  conceive.  It 
was  an  association  which  gives  the  greatest  possible 
security  that  the  transactions  of  the  one  company 
would  oe  known  to  the  other.  The  very  consti- 
tution of  both  companies,  the  objects  they  had  in 
view,  were  all  but  identical ;  and  I  think  I  should 
be  utterly  unworthy  to  sit  in  this  place  if  I  hesi- 
tated to  come  to  the  conclusion,  that  every  part  of 
the  transactions  of  this  Marseilles  Bailway  Com- 
pany were  known  to.  participated  in,  and  promoted 
DT,  the  Credit  Foncier  Company,  who  are  the 
puuntiffs  now  before  me.  What  then  is  the  trans- 
action which  takes  place  P  The  Marseilles  Com- 
pany was  formed  professedly  according  to  its 
articles  of  association,  for  a  number  of  objects  all 
of  which  were  subservient  to  the  main  object  of 
atxiuiring  lands  for  the  purpose  of  making  nine 
miles  of  railway,  and  for  no  other  purpose.  Now 
the  concession  nad  been  obtained  from  the  French 
Government,  and  the  next  thing  would  have  been 
the  acquisition  of  land,  if  this  company  had  adopted 
the  course  of  rational  men.  [His  Hosour  then  re- 
viewed the  negotiations  of  the  company  with  Mr. 
Bowles,  for  the  purchase  of  land,  pointing  out  that 
land  which  Bowles  had  contracted  to  purchase  for 
120,0002.  the  company  professed  to  purchase  from 
him  for  208,0002.,  thereby  giving  him  an  additional 
price  of  88,0002.]  Now  for  what  was  Mr.  Bowles 
credited  on  the  15th  Nov.  186.5,  with  this  88,0002  ? 
I  con  only  come  to  the  conclusion  that  it  was  a 


wholly  colourable  transaction,  and   that  he  was 
credited  with  this  sum  to  enable  the  directors  of  the 
Marseilles  Company  to  carry  out  their  schemes  to 
defraud  and  mislead  the  public.    On  the  15th  Nov. 
1865,  no  land  had  been  acquired,  and  not  a  single 
step  had  been  taken  towaras  making  the  railway. 
At  this  time  the  Credit  Foncier  were  about  to 
bring  another  scheme  before  the  public,  namely,  the 
Imperial  Land  Company  of  Marseilles.    It  would 
not  do  for  the  Credit  Foncier  to  allow  the  Mar- 
seilles Company  to  go  down ;  because,  if  that  went 
down,  the  Imperial  Land  Company  would  never 
float.     In  order,  therefore,  to  give  a  colourable 
appearance  of  value  to  the  shares  of  the  MarseiHes 
Company,  some  six  or  eight  different  brokers  were 
employed  to  go  into  the  market  and  buy  shares. 
In  this  operation  Bowles,  who  was  the  instrument 
employed  to  carry  it  into  effect,  seems  to  have  lost 
a  sum  of  from  80002.  to  10,0002.    The  money  was 
to  be  got,  and  what  was  the  process  gone  through  f 
The  Marseilles  Company  had  no  money ;  but  they 
were  an  emanation  from  the  Credit  Foncier,  who 
had  money.     Accordingly  they  go  to  Mr.  Albert 
Grant — Newbon,  who  was  a  director  of  both  com- 
panies, and  Mr.  Heritage,  who  was  the  solicitor  of 
both  companies,  being  present — and  tell  him  that 
they  are  in  trouble;    and  that  they  must  get 
10,0002.,  or  that  the  bubble  will  burst  and  the 
whole  thing  will  go  to  the  ground.    Under  these 
circumstances  it  has  been  gravely  argued,  that 
sitting  as  a  jury  I  am  to  come  to  the  conclusion 
that  in  this  transaction  Albert  Grant,  who  was  the 
agent  of  the  Credit  Foncier  Company,  to  advance 
this  money,  did  it  in  perfect  innocence  and  believed 
two  things — first  of  all  that  this  company  owed 
the  money  to   Bowles,   under  his    contract,  and 
secondly,  that  he  did  not  know  what  was  about  to 
be  done  with  it.    I  am  satisfied  that  Mr.  Albert 
Grant  and  Mr.  Newbon,  and  all  associated  with 
him,  knew  perfectly  well  that  there  was  no  debt 
due  to  Bowles ;   and  also  that  they  knew  perfectly 
well  that  the  course  which  had  been    pursued 
with   regard  to  these   shares,  his  "rigging   the 
market,     as  it  is  called,  took  place    with  their 
full  approbation  and  under  their  sanction,  for  the 
purpose  of  carrying  out  those  general  purposes  of 
rraud  which  they  were  day  by  day  committing 
What  then  is  the  question  I  have  to  decide  P  it  la 
whether,  10,0002.  having  been  handed  over  by  the 
Credit  Foncier  to  the  Marseilles  Company  in  this  , 
transaction,  the  Credit  Foncier  can  be  affected  with 
notice.    Mr.  Glasse  has  argued  that  notice  to  a 
man  in  one  transaction  is  not  notice  to  him  in 
another.    There  is  no  doubt  about  the  doctrine  of 
this  court  as  to  notice,  that  in  order  to  affect  a 
professional  man  in  one  transaction  with  notice  of 
another,  the  two  transactions   must  be  near  in 
point  of  time,  and  under  such  circumstances  a.«i 
will  satisfy  the  court  that  the  man  engaging  in  one 
transaction  cannot  have  forgotten  the  other.     Im 
the  present  case  the  same  solicitor  is  the  solicitor  of 
the  borrower  and  of  the  lender.    Mr.  Heritage, 
as  the  solicitor  of  the  borrower,  goes  from  the 
borrower's  room  to  the  lender's  room  on  the  same 
day  and  negotiates  the  loan.    I  thought  there  was 
nothing  more  clear  in  this  court  than  that  when  the 
same  solicitor  is  concerned  in  the  same  transaction 
for  the  borrower  and  for  the  lender,  the  lender  is 
affected  with  every  knowledge  possessed  by  the 
solicitor  of   the  circumstances  of  the  borrower. 
Nothing  can  be  more  clear,  therefore,  than  that  Mr. 
Heritage,  as  the  agent  of  both  parties,  had  notice 
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of  these  transactions.  Mr.  Newbon,  a  director  of 
each  company,  is  a  party  to  them.  I  cannot  sepa- 
rate his  conduct  as  director  of  the  Marseilles  Com- 
.pany  from  that  of  director  of  the  Credit  Foncier. 
It  was  all  part  of  a  general  scheme  bv  which  the 
public  were  to  be  imposed  upon;  and  the  shares 
were  bought  for  the  purpose  of  giving  a  colour- 
able value  to  the  shares  of  this  Marseilles  Com- 
pany. How  then  is  this  claim  to  be  decided  P  I 
-am  bound  to  say  that  I  was  willing  to  accede  to 
the  proposition  made  upon  one  side,  that  this 
-question  should  go  before  a  jury,  upon  an 
^action  for  money  lent,  bat  that  proposition  has 
not  been  accepted  by  the  other  side.  I  think 
I  am  right  in  saying  that  It  has  been  the 
settled  practice  of  this  court  in  winding-up  cases 
to  settle  the  questions  of  debt  or  no  debt  itself, 
and  therefore  I  am  bound  to  decide  this  question. 
Now  it  must  not  be  overlooked  in  all  these  cases 
<that  the  question  is  whether  the  transaction  is  one 
l)inding  on  the  shareholders.  This  money  was 
borrowed,  not  for  the  purpose  of  making  a  rail- 
way, which  was  the  purpose  for  which  the  share- 
^holdcrs  had  become  members  of  this  company, 
■but  for  the  purpose  of  paying  losses  incurred  in 
rigging  the  market.  The  persons  who  lent  the 
anoney  knew  it  was  borrowed  for  that  purpose, 
«nd  can  I  possibly  come  to  the  conclusion  that  the 
unfortunate  shareholders  in  this  company  are 
bound  to  pay  a  debt  so  contracted?  I  am 
Kjlearly  of  opinion  that  they  are  not.  In  coming 
to  this  conclusion,  I  apprehend  that  I  am  acting  in 
strict  accordance  with  the  settled  rules  and  prin- 
ciples of  this  court.  Zulaeia'a  case,  which  was 
<qaoted  during  the  argument,  was  this — [His 
Honour  stated  the  facts,  and  the  judgment  of  the 
Master  of  the  Bolls  in  that  case  (see  22  L.  T.  Bep. 
N.  S.  423)].  But  upon  the  case  going  before  Lord 
Justice  Giffard  (see  L.  Bep.  5.  Ch.  464),  he  laid 
«lown,  and,  I  must  say  I  entirely  concur  with 
/him,  that  unless  there  be  express  power  for  a 
-company  to  buy  its  own  shares,  it  is  an  illegal  and 
void  act,  and  no  person  paying  money  under  those 
'Circumstances  can  recover  it.  Therefore,  in  that 
^case.  Lord  Justice  Qiffard  decided  that  Mr. 
fienry,  knowing  the  constitution  of  the  company, 
■wan  guilty  of  an  illegal  act  in  buying  shares  for 
;the  company;  and  although  in  account  he  had 
tbeen  credited  with  1300{.  as  the  price  of  those 
v6hare8,'Lord  Justice  GiflTard  reversed  the  decision 
«f  the  Master  of  the  Bolls,  and  held  that  Mr, 
Henry  could  not  recover  anything,  and  conse- 
quently Zulneta,  who  represented  hun,  could  not. 
It  appears  to  me  that  Zuhteta's  case  goes  the 
■whole  length  of  the  present  case.  If  Mr.  Henry, 
in  ZvlueioB  case,  was  affected  with  notice  of  the 
constitution  of  the  London  and  Hamburg  Bank, 
how  can  I  refuse  to  say  that  Albert  Grant,  who 
was  the  man  who  advanced  this  money  as  the 
.-a^ent  of  the  lending  company,  was  not  affected 
«nth  notice  of  the  constitution  of  the  borrowing 
company P  Mr.  Newbon  tte  director;  and  Mr. 
Heritage,  the  solicitor,  knew  that  the  constitution 
of  this  company  was  such,  that  though  they  were  at 
diberty  for  the  purposes  of  the  company  to  borrow 
•money,  yet  certainly  they  were  not  authorised  to 
<do  80  for  jthe  purposes  of  rigging  the  market,  or 
paying  losses  inconed  in  the  process.  I  therefore 
attribute  to  the  lenders,  to  Mr.  Grant,  the  chair- 
man, to  Mr.  Newbon  the  director,  and  to  Mr. 
Heritage,  the  solicitor,  that  tiiey  all  knew  the 
■coustitutaon   of   this   company,  and    tiiat    they 


all  knew  perfectly  well  that  there  was  nothing 
whatever  due  to  Bowles,  and  that  the  payment  to 
Bowles  was  a  mere  colourable  m-eteuce  for  the 
purpose  of  getting  this  money.  The  whole  thing 
IS,  in  my  opinion,  a  fraudulent  transaction,  out  of 
which  no  rights  can  arise.  It  is  a  transaction  in 
which,  I  think,  all  this  court  will  do  will  be  to 
leave  the  parties  who  entered  into  it  where  they 
were,  and  refuse  to  interfere  in  favour  of  one  or 
the  other.  The  money  •w;as  not  advanced  to  this 
company,  or  under  such  circumstances  as  can  bind 
its  unfortunate  shareholders,  but  it  was  advanced 
to  Newbon  and  the  directors  individually.  As  a 
loan  to  individuals,  the  Credit  Foncier  may  re- 
cover it  if'  they  can.  But,  as  between  themselves 
and  the  Marseilles  Company,  they  are  in  a  condi- 
tion in  which  I  intend  to  leave  them;  because 
they  have,  in  my  opinion,  entirely  faUed  to  prove 
a  case  which  entitles  them  to  be  admitted  as 
creditors  against  the  Maiseilles  Company.  I, 
therefore  disallow  the  claim  with  costs. 

Solicitors  :  Fredcrkh  Heritage ;  Ilathawaij  and 
Andrews.    

V.C.  BACOSTS  COUBT. 

Beported  by  the  Bou.  Bobsrt  Bdtleb  and  T.  K.  Cassov, 
Esq.,  Bamstera.ftt'Lai7. 

Nov.  15  and  17. 

Kemp  v.  Tub  South-Eastern  Railway  Cojip.vsv. 

Bailway  company — Agreement  to  purcJiate  landi — 

Notice  to  treat — Waiver  of  agreement. 
By  an  agreement  entered  into  in  8^t.  1863  hetwecu 
the  owners  of  certain,  lands  ana  a- railway  com- 
pany, under  which  the  company  purchased  a  cer- 
tain portion  of  lands,  it  was  agreed  that  if  tJie 
company  sltotdd  require  any  additional  grotuid 
for  any  purpose  they  should  ]}ay  for  the  same  ai  a 
Juved  rate. 
In  May  1865  tlie  company  served  tlie  owners  of  the 
latids  in  question,  with  a  notice  to  treat  tnuler  Oie 
Lands  Clauses  Consolidation  Act,  for  tite  pur- 
cJuise  of  more  land  from  them.    Two  years  after- 
wards the  company  entered  into  possession  of  the 
lands: 
Held,  tliai  the  notice  to  treat  had  superseded  the 
agreement,  and  thai  ilie  voZue  of  ilie  lands  must 
he  ascertained  accordina  to  tlie  provisions  of  the 
Lands  Clauses  Consolidation  Act. 
The  plaintiffs,  Charles    Fitch    Kemp  and    John 
Henry  Johnson,  instituted  the  present  suit  for  the 
purpose  of  restraining  the  defendants,  the  South- 
£)afitem  Bailway  Company,   from   continuing  in 
possession  of  certain  lands  at  Hildedborough,  in 
the  county  of  Kent,  of  which  the  plaintiffs  were  the 
owners,  until  the  value  of  the  lauds  should  be 
ascertained  by  arbitration  under  the  provisions  of 
the  Lands  dlauses  Consolidation  Act  1845,  and 
paid  or  secured  to  the  plaintiffs. 

By  the  South-Eastorn  Bailwar  (Tonbridge  and 
Dartford  Lines,  &c.)  Act  1862,  the  oompany  wore 
empowered  to  eater  upon,  t«ke,  and  use  such  of 
the  lands  shown  on  their  plans  and  described  in 
their  books  of  reference  as  might  be  necessary 
for  the  purposes  of  the  railways  thereby  autho- 
rised to  oe  made.  They  were  also  empowered  to 
purchase  lands,  not  exceeding  five  acres,  by  agree- 
ment for  any  of  the  extraordinary  purposes  speci- 
fied in  the  Railways  Clauses  Consohdation  Act 
1845  connected  with  the  railway.  The  powers  of 
the  company  for  the  oompolsory  purchase  of  lands 
for  the  purposes  of  this  Act  were  to  oease  at  the 
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expiration  of  three  years  from  the  passing  of  the 
Act,  and  the  works  authorised  by  tne  Act  were  to 
bo  completed,  and  the  compnlsory  powers  granted 
to  the  company  for  making  the  same  were  to 
cease  at  the  expiration  of  five  years  from  the  pass* 
ing  of  the  Act. 

By  an  agceementf  dated  the  4th  Sept.  1863,  and 
made  between  the  owners  of  the  lana  in  question 
and  the  company,  the  company  agreed  to  purchase 
certain  lands  at  the  price  of  20002.,  such  sum  to  in- 
clude compensation  for  severance  or  other  damage 
to  the  other  lands  of  the  vendors.  The  agreement 
also  contained  the  following  clauses  : — 

5.  The  comiumy  shall  ereet  and  for  ever  maintain  a 
passenger  station  npon  the  piece  of  land  nombered  77  on 
the  company's  plan,  and  one  acre  of  ground  shall  be  oon> 
oidered  as  covered  by  the  said  som  of  20001.  for  the  site 
and  purposes  of  each  station,  and  if  the  company  shall 
require  more  than  one  acre  of  ground  for  the  site  or  pur- 
poses of  the  said  station,  or  any  additional  gronnd  for 
any  purpose  beyond  that  specified  in  the  said  schedule 
hereto,  they  shall  pay  for  the  same  at  the  rate  of  1001. 
per  acre. 

9.  That  this  agreement  shall  not  prejudice  any  right  of 
the  said  vendors  as  landowners,  or  those  of  their  tenants, 
except  so  far  as  such  rights  aie  modified  or  restricted  by 
this  agreement,  which  shall  be  taken  to  be  supplemental 
to,  and  not  in  substitution  of,  the  Ijanda  Clauses  Consoli- 
dation Act  1815,  and  the  Acts  amending  the  same. 

10.  That  in  case  any  dispute  or  difference  shall  arise 
touching  or  relating  to  the  premises,  or  the  construction 
of  these  presents,  the  same  shall  be  settled  by  arbitration 
in  the  manner  provided  by  the  Lands  Clauses  Consolida- 
tion Act  witii  respect  to  the  settlement  of  matters  by 
arbitration. 

The  lands  comprised  in  the  sohednle  to  the  above 
agreement  consisted  of  about  ten  acres,  which 
were  duly  conveyed  to  the  company  on  the  1st 
April  18C)4. 

On  the  26th  May  1865  the  company  served  npon 
the  plaintiffs  a  notice  under  the  Lands  Clauses 
Consolidation  Act  to  treat  for  the  purchase  of 
certain  other  lands,  amounting  to  3a.  (h-.  Ip.,  which 
lands  were  within  the  limits  of  deviation,  as  laid 
down  on  their  plans. 

In  May  1867  the  company,  without  the  consent 
of,  or  any  previous  notice  to,  the  plaintiffs,  entered 
into  possession  of  the  lands  mentioned  in  the  notice 
to  titjat,  and  also  into  possession  of  certain  other 
lands  belonging  to  the  plaintiffs  not  mentioned  in 
the  notice  to  tr^,  such  lands  amounting  altogether 
to  3a.  3r.,  a  considerable  portion  of  which  was  not 
within  the  limits  of  deviation.  For  these  lands  the 
company  neither  paid  nor  did  they  give  to  the 
plainti^  any  bond  as  required  by  the  Lands  Clauses 
Consolidation  Act  1845. 

On  the  30th  June  1867,  the  powers  conferred 
upon  the  company  by  their  Act  of  1862,  for  making 
the  r^ways  and  works  thereby  authorised  to  be 
made,  ceased. 

On  the  27th  Jnne  1867,  the  plaintiff  Johnaoo 
wrote  to  the  oompony  proposing  that  the  value  of 
the  land  which  they  nad  taken  should  be  settled, 
and  also  wanting  to  know  for  what  purposes  the 
company  required  so  large  a  pieoe  of  land.  To 
that  letter  Johnscm  received  a  reply  dated  the  2nd 
July  1867,  and  signed  "  John  Freehind,  per  W.  W. 
Porter"  (Fredand  being  the  solicitor  m  the  com> 
pany),  in  winch  he  stated  that  the  comiwny  would 
pay  for  the  land  aocording  to  the  provisions  of  the 
agreement  of  the  4th  8q>t.  1863,  viz.,  at  the  rate 
oFlOO!.  per  acre,  and  that  the  land  would  be  used 
for  staticm  purposes. 

A  correspondence  onsneti,  in  the  coarse  of  which 
Johnson  wrote  to  the  company  stating  that  he 


found,  npon  inquiry,  that  they  did  not  require,  for 
the  purposes  ot  the  Hildenborough  station,  any- 
thing like  the  quantity  of  land  which  they  had 
railed  off,  and  requesting  a  settlement  in  respect 
of  the  lands  on  which  they  had  entered,  and 
finally  stating  that  it  they  did  not  forthwith  pro- 
ceed with  the  erection  of  a  goods  station,  which 
they  stated  they  intended  to  erect  thereon,  thob 
the  plaintiffs  would  again  take  possession  of  the 
land,  and  require  compensation  for  damage. 

To  his  lost  letter  Johnson  recMved  a  repl^  froni> 
the  before-mentioned  W.  W.  Porter,  in  which  he 
stated  that  the  company  would  require  to  use  the- 
land,  but  that  in  tno  present  undeveloped  state- 
of  the  trafSc  at  Hildenborough  it  was  not  neces- 
sary to  erect  a  goods  station  there  at  once,  but 
that  as  soon  as  the  trafSu  would  repay  the  out- 
lay they  proposed  to  erect  and  work  a  goods  station, 
there,  and  asking  if  Mr,  Johnson  was  prepared  to- 
proceed  in  the  conveyance  of  the  land  required  for- 
the  goods  station.  On  the  26th  Jan.  1869,. 
Johnson  wrote  to  the  law  clerk  of  the  company, 
stating  that  they  (the  plaintiffs)  were  prepared 
to  refer  the  yalue  of  the  whole  of  the  extra  lands 
desired  to  be  taken  by  the  company  to  arbitration 
under  the  Lands  Clauses  Act  in  the  usual  way,, 
although  the  time  for  compulsory  powers  had  long- 
elapsed,  and  proposing  that  as  there  were  so  many 
questions  to  be  settle  the  best  plan  of  arriving- 
at  a  settlement  would  be  to  leave  the  various 
questions  to  be  settled  by  the  surveyors  on  both 
sides. 

On  the  26th  Feb.  1869,  Johnson  received  a  letter- 
signed  by  "W.  W.  Porter,  stating  that  the  company 
were  prepared  to  refer  the  compensation  for  the 
whole  of  the  extra  land  taken  to  arbitration  under 
the  Lands  Clauses  Act.  The  plaintifife  accordingly 
appointed  Mr.  Thomas  Sturgess,  and  the  company 
Mr.  Edward  Byde,  to  act  as  arbitrators,  bnt  afler- 
they  had  acted  for  some  time  in  the  arbitration, 
the  company  refused  to  allow  their  arbitrator  to- 
proceed  to  any  valuation  of  the  land,  alleging  that 
under  the  provisions  of  the  agreement  of  the  4th 
Sept.  1863,  they  were  entitled  to  any  quantity  ot 
the  plaintiffs'  land  that  thev  might  require  at  the 
price  of  1002.  per  acre,  and  the  only  question  to  be 
referred  to  arbitration  was  as  to  the  damage  to  the 
plaintiffs'  other  lands.  The  plaintiffs  alleMd  that 
the  company  were  usine  the  land  which  they  had 
entered  upon  as  spoil  banks  and  for  shooting 
rubbish  and  for  other  purposes  very  injurious  to. 
their  adjoining  lands.  Thereupon  the  plaintiffs^ 
filed  their  bill,  by  the  first  paragraph  of  the 
prayer  of  which  they  prayed  for  an  injunc- 
tion restraining  the  company  from  continuing 
in  possession  of  the  lands  upon  which  they 
had  entered,  and  from  continuing  to  convert 
the  same  in  any  manner  to  the  purposes  of  the 
undertaking  of  the  company,  until  the  amount 
to  be  paid  in  respect  of  the  value  of  the  lands  and 
for  compensation  for  damages  thereto,  should  be 
ascertained  by  arbitration  under  the  provisions  of' 
the  Lands  Clauses  Consolidation  Ac^  and  should 
be  paid  or  secured  to  them. 

jKiiu,  Q.C.  and  Laavton,  for  the  plaintiff,  sub- 
mitted that.the  powers  conferred  upon  the  company 
by  the  agreement  of  the  4th  Sept.  1863  were  to  be 
exercised  -within  a  reasonable  limit  of  time,  and 
also  that  the  notice  to  treat  was  a  waiver  of  the 
agreement.    They  referred  to 
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Baker  t.  The  Metropolitan  Railway  Company,  31 

BeaT.  504 !  7  L.  TT  Eep.  N.  S.  494,  770;  32  L.  J. 

7Ch.; 
Richmond  T.  The  North  London  Railway  Company, 

L.  Bep.  5  Eq.  353 ;  L.  Bep.  3  Cb.679 ;  18  L.  T.  Bep. 

N.&i; 
Flower  t.  Tft«  London,  Brighton,  and  South  Coatt 

Railway  Company,  2  Dr.  &  Sm.  330 ;  12  L.  T.  Bep. 

N.  8. 10 ;  34  L.  J.  540,  Ch. ; 
Itarson  ▼.  The  London,  Chatham,  and  Dover  Raibvay 

Company,  L.  Bep.  7  Bq.  546  j  20  L.  T.  Bep.  N.  8. 

773  ;  38  L.  J.  371,  Ch. 

LUtle,  Q.O.  and  C.  H.  Tttmei;  for  the  railway 
company,  contended  that  the  company  were 
entitled  to  take  the  lands  under  the  proTisious  of 
the  agreement  of  the  4th  Sept.  1863,  paying  for 
them  at  the  rate  of  lOOZ.  per  acre.  As  to  whether 
the  lands  were  required  by  the  company  for  their 
works,  that  was  a  question  which  the  company 
alone  had  to  decide.  They  also  contended  that 
Mr.  Porter  was  not  the  agent  of  the  company  in 
ferenco  to  the  lands  in  question.  They  referred  to 
the  correspondence  which  had  taken  place  with  re- 
Stamp*  V.   The  Birmingham,   Wolverhantpton,  and 

Btour  Valley  Railway  Company,  7  Hare,  251 ; 
Amutead  T.  the  North  Slaffordthire  Railway  Com- 

pany,  16  Q.  B.  526 ; 
Stockton    and    Darlington    Railway    Company   t. 
Brown,  9  H.  of  L.  Cas.  246. 

The  Vice-Chakcblloe,  without  hearing  a  reply, 
said  : — This  case  has  occupied  a  very  considerable 
portion  of  time,  bat  I  think  it  lies  within  very 
narrow  dimensions.  The  first  question  which  pre- 
sents itself  is  upon  the  construction  of  this  agree- 
ment, a  task  which  is  committed  to  the  court 
whenever  the  terms  of  an  agrreement  come  under 
discussion.  The  circumstances  under  which  this 
agreement  were  entered  into  are  that  the  railway 
company,  who  were  going  to  make  a  railway 
through'  the  lands  of  the  other  parties  to  the 
agreement,  by  which  agreement  the  present  plain- 
tins  are  bound,  had  occasion  to  take  some  of  the 
land.  By  that  agreement  it  was  agreed  as  follows. 
[The  Vice-Chancellor  here  read  the  agreement  as 
set  out,  a/nte.l  The  defendants  say  that  upon  the 
eonstmction  of  that  agreement  they  were  to  be  at 
liberty  at  any  time,  under  whatever  circumstances, 
they  thought  fit,  to  take  any  land  belonging  to 
the  plaintiffs,  for  the  purpose  of  tho  railway 
generally.  If  the  only  question  before  me  were 
the  construction  of  this  agreement  I  should 
not  so  hold.  I  should  not  hold  that  it  was 
iu  the  contemplation  of  these  parties,  or  is 
expressed  by  the  words  they  have  used,  that  the 
railway,  a  perpetual  corporation,  were  to  be  at 
liberty  at  any  time  to  exercise  the  power  which  is 
supposed  to  be  conveyed  by  the  5th  clause,  to  toke 
«r  to  insist  upon  taking  from  the  owner  of  the  land 
any  portion  tnat  alter^  circumstances,  or  in  their 
ewn  judgment  they  might  think  necessary  for  the 
general  purposes  of  their  railway.  I  cannot  believe 
that  the  meaning  of  this  agreement  is — ^We,  the 
railway  company  shall  be  the  true  owners  of  all 
land  you  possess,  and  shall  take  as  much  of  it  as 
■we  like,  at  any  time,  whether  you  have  built  houses 
upon  it,  whetner  you  have  tilled  it  for  agricultural 
purposes,  whether  you  have  made  it  into  market 
gardens,  or  anything  else,  but  at  whatever  period 
we  think  fit  we  will  assert  and  exercise  this  right. 
That,  in  my  opinion,  is  not  the  meaning  of  the 
agreement.  If  the  case  stood  upon  the  agreement 
alone  I  should  hold  that  it  did  not  authorise  the 
company  without  limit,  and  to  the  extent  that  has 
een  contended  for,  to  take  any  additional  land 


they  required.  But  it  is  not  only  upon  that  that 
this  case  is  to  be  decided.  Assume  that  the  powers 
intended  to  be  conferred  by  the  5th  clause  were 
as  extensive  as  Mr.  Little  has  argued,  surely  they 
must  be  exercised  in  such  a  manner  as  ^roola 
entitle  the  company  if  they  were  plaintiffs  to  ask 
for  the  specific  performance  Of  the  agreement. 
Would  this  court  decree  the  specific  psrformoBce 
of  an  agreement  such  as  is  contended  for  on  the 
other  side  ?-  I  apprehend  that  is  wholly  out  of  the 
question.  Nothing  so  unreasonable  can  be  done 
under  the  authority  of  this  court.  But,  again, 
whatever  be  the  extent  <n-  meaning  of  the  agree- 
ment, the  parties  claiming  the  benefit  of  it  mast 
claim  that  benefit  within  a  reasonable  time — more 
than  that,  they  must  do  nothing  that  is  wholly 
inconsistent  with  the  agreement.  It  is  in  the 
power  of  persons  who  nave  such  a  power  as 
this  clause  gives  to  the  railway  company  to 
relinquish  or  modify  that,  and  they  cannot  do  it 
only  of  their  own  free  will,  if  by  doing  that  thev 
alter  the  status  and  interest  of  the  persons  with . 
whom  they  are  dealing.  Well  then,  as  I  have  said, 
assuming  the  power  of  the  company  was  that 
which  they  now  at  the  bar  assert,  now  it  is  to  be 
explained  that  in  the  year  1865,  the  agreement 
having  been  made  in  1863,  they  serve  a  notice  > 
to  treat  under  the  Act  of  Parliament?  That  I 
take  was  a  direct  relinquishment  and  departure 
from  the  agreement — no  slip,  no  accident,  no  such 
thing  as  is  suggested  by  the  Lord  Chancellor  in  his 
judgment  in  the  Bedford  case,  no  inducement  to  the 
court  to  endeavour  to  look  with  as  much  indulgence 
aud  leniency  as  it  could  upon  such  transaction.  Bnt 
consider  what  it  is,  the  railway  company  for  their 
own  purposes  have  a  right  to  exercise  this  sort  of 
option,  and  prefer  to  use  the  power  that  the  Act  of 
Parliament  gives  them,  and  they  serve  a  notice  to 
treat,  which  binds  the  owner,  and  against  which 
the  owner  of  the  land  cannot  allege  the  agreement, 
and  cannot  be  heard  to  say  anything  against  it. 
It  must  go  before  a  jury,  and  he  must  make  out 
his  case  as  well  as  he  can.  On  the  railway  com- 
pany's  part,  no  doubt,  they  would  say  this  agree- 
ment ought  to  induce  the  jury  not  to  give  more 
than  lOOl.  per  acre.  That  would  be  a  matter  to 
be  fought  before  the  jury,  but  the  railway  company 
asserted  and  exercised  the  right  which  they  pos- 
sessed of  paying  a  less  sum  if  it  were  necessary, 
and  upon  the  terms  which  are  pointed  out  by  the 
Lord  Chancellor.  I  need  not  refer  to  it  more  par- 
ticularly in  that  respect.  It  is  the  very  converse 
of  that  case.  lustead  of  supposing  that  there  was 
any  slip  or  mistake  or  misapprehension  iu  the 
assertions  of  their  rights,  or  anything  that  could 
entitle  them  to  any  sort  of  indulgence,  if  the  court 
were  at  liberty  to  extend  any  indulgence  to  them, 
they  do  a  most  deliberate  act;  for  just  before  the 
time  for  the  compulsory  purchase  under  the  Act 
of  Parliament  had  expired,  notice  was  given  by 
them,  and  acted  upon,  to  the  extent  of  taking 
possession.  But  tne  pMntiffs  do  not  seem  to 
have  been  jealous  or  alarmed  at  this  at  all ;  they 
considered  there  was  an  end  to  the  agreement,  ana 
nothing  further  is  said  about  the  agreement. 
But  this  notice  to  treat  had  been  given  by  the 
company,  who  were  at  that  time  bu^  making  their 
railway,  which  was  completed  in  1868,  they  1^ 
them  in  possession  of  that  which  they  haii  taken  in 
the  year  1867.  Correspondence  ensues  upon  that. 
Upon  the  one  side  Mr.  Johnson  says,  "  Yoa  most 
pay  for  the  land  you  have  taken."    Mr.  Freeland, 
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whose  authority  is  not  disputed,  says,  "  Remember, 
there  is  the  agreement."  Nothing  further  is  done 
upon  that  suoject  until  the  year  1869,  when,  in 
January,  that  correspondence  took  place  of  which 
Mr.  Jonnson  is  the  writer  upon  the  part  of  the 
plaintiffs,  and  Mr._  Porter,  whose  authority  is  dis- 
puted, ^>on  the '  part  of  the  defendants,  the 
authority  being  disputed  and  the  plaintiffs  having 
no  means  of  proving  that  authority,  and  the  defen- 
dants meeting  them  by  such  evidence  as  they  do, 
that  is  to  say,  that  Mr.  Porter  has  no  authority, 
although  Mr.  Porter  was  the  instrument  by  which 
the  correspondence  of  the  company  was  carried  on. 
Mr.  Freeland,  either  by  his  delegated  power  or 
during  his  illness,  used  the  band  of  Mr.  Porter, 
and  so  it  is.  I  cannot  say  that  the  agreement 
which  was  come  to  in  those  two  letters  of  1869 
constitutes  such  an  agreement  as  I  can  enforce. 
Mr.  Kay  does  not  press  for  a  decree  upon  that 
part  of  the  case.  What  he  insists  upon  is,  that, 
under  these  circumstances,  the  possession  having 
been  wholly  unlawful,  not  being  taken  under 
an  agreement,  but  being  taken  under  totally 
different  circumstances,  it  cannot  be  retained 
by  the  railway  company,  either  by  force  of 
this  agreement  or  fh>m  any  other  circumstances. 
On  the  part  of  the  railway  company  it  has  been 
argued  that  in  the  Act  of  Parliament  there  is 
power  of  acquiring  land  for  extraordinary  pur- 
poses, and  which  carries  a  ri^ht  to  complete  the 
purchase.  Bat  that  is  departing  wholly  from  the 
agreement.  That  is  giving  up  the  agreement,  that 
is  departing  from  the  notice  to  treat,  for,  whatever 
be  their  power  for  extraordinary  purposes,  they  can- 
nnot  be  asserted  but  by  means  of  a  previous  notice 
to  treat.  The  agreement  is  wholly  inconsistent  in 
the  two  branches  of  lit  when  it  is  said  that  the  Act 
of  Parliament  gives  them  power  to  acquire  land,  and 
yet  they  say  the  notice  which  they  serve  to  treat,  and 
which  imposes  upon  them  the  obligation  of  paying 
a  price,  and  having  the  price  ascertained  in  a  par- 
ticular way,  still  is  of  no  operation.  A  part  of  the 
case  which  has  been  argued  is,  that  this  land 
is  required  by  the  company  for  the  purpose  of 
their  railway.  The  House  of  Lords  in  the  case 
that  was  cited,  did  as  much  as  they  could  to 
put  an  end  to  what  I  think  is  a  doubtful  practice 
growing  up  in  the  courts,  of  employing  experts 
and  delegating  power  to  them.  The  House  of 
,  Lords  decided  in  that  case  that  the  judgment  of 
the  railway  company  was  to  be  the  rule,  provided 
that  it  was  exercised  bona  fide,  by  which  their 
authority  was  to  be  determined.  I  have  no  in- 
clination to  dispute  that,  and  I  have  no  right 
to  dispute  that,  if  I  were  inclined  to  do  so. 
But  wnen  you  come  to  the  question  whether 
land  is  required  for  the  purposes  of  this  line, 
it  is  quite  clear  to  me  that  the  defendants  have 
made  out  no  such  case  as  should  induce  the  court 
to  beUeve  that  they  wanted  it  for  any  of  the  pur- 
poses of  their  railway.  How  does  the  matter 
stand  P  They  take  an  acre  of  land,  they  point  out 
in  the  agreement  that  an  acre  will  be  enough  for 
the  station  and  the  things  connected  with  it. 
Nobody  can  doubt  that  that  would  be  abundant ; 
the  map  shows  it.  It  is  stated  that  they  wanted 
approaches  to  the  line.  One  acre  is  theirs.  The 
map,  upon  the  face  of  it,  shows  that  there  is 
abundant  space  for  making  a  station  for  ^oods,  and 
for  making  approaches  to  it ;  and  the  inequality 
of  the  sumce  does  not  suggest  anj  reason  why 
that  should  be  extended,  b^use  it  appears  that 


they  have  deposited  soil  for  the  purpose  of  ele- 
vating the  existing  surface  and  forming  those  ap- 
proaches. The  evidence  upon  the  sumect  is  of 
the  most  meagre  and  unsatisfactory  kind  that 
can  be  conceived,  but  it  is  worthy  of  notice  to  see 
the  way  in  which  Mr.  Eborall,  who  seems  to  be 
the  principal  witness  on  the  subject,  expresses  him- 
self. Mr.  Eborall  says  :  "  I  have  read  the  affidavit 
of  John  Henry  Johnson,  one  of  the  plaintiffs,  sworn 
in  this  cause,  the  28th  April  1870.  The  lands  men- 
tioned in  the  17th  paragraph  of  that  affidavit  were 
not  taken  possession  of  as  stated  for  the  purpose 
of  using  a  portion  of  them  for  spoil  banks, 
and  for  shooting  rubbish  thereon.  The  said 
lands  are  much  below  the  level  of  the  railway,  and 
any  deposits  of  spoil  made  on  any  portion  of  them 
are  solely  for  the  purpose  of  raising  those  portions 
to  the  level  of  the  railway.  The  lands  were  taken 
possession  of  by  the  defendants,  the  company,  for 
the  purpose  of  making  use  of  them  for  the  accom- 
modation of  their  passenger  and  goods  traffic.  A 
passenger  station  has  been  built  on  part  of  them, 
and  was  opened  to  the  public  in  May  1868,  but  the 
approaches  to  it  are  not  yet  completed.  To  the 
best  of  my  knowledge  and  belief  it  is  not  yet 
known  what  exact  quantity  of  land  will  be  made 
use  of  to  complete  the  necessary  approaches  to  that 
station,  but  the  remainder  of  the  lands  taken 
except  what  is  used  for  making  good  the  slips  men- 
tioned in  the  company's  answer  is  required,  and 
will  be  used  by  the  company  for  the  purposes  of  a 
goods  station.  The  goods  traffic  at  the  Hilden- 
borough  station  has  not  developed  so  rapidly  as 
was  anticipated  when  possession  of  the  lan^  in 
question  was  taken  by  the  company,  and  accord- 
ingly the  operations  of  constructing  a  finished 
goods  station  there  have  been  temporarily  sus- 
pended. They  will,  however,  be  gradually  prosecuted 
to  completion  as  the  traffic  gradually  mcreases." 
That  is  the  gentleman  who  in  a  letter  says, 
"  there  having  been  an  application  to  make  a  goods 
station  to  render  it  practicable  to  undertake  goods' 
business  at  Hildenborough,  a  very  considerable  out- 
lay would  have  to  be  incurred ;  and,  looking  at  the 
large  amount  already  spent  by  the  company  on 
the  line,  as  well  in  respect  of  land,  as  for  compen- 
sations, the  directors  do  not  feel  justified  in  ex- 
pending further  capital  at  present,  though  most 
desirous  of  afibrding  any  accommodation  in  their 
power  and  feciUty  for  business."  Then  the  case 
that  this  is  wanted  for  any  purpose  of  the  railway 
connected  with  the  agreement,  in  my  opinion 
wholly  fails.  It  is  quite  clear  that  the  company  do 
not  want  it.  If  they  do  want  it  then  they  have 
not  taken  the  right  mode  of  acquiring  it ;  but, 
relying  as  they  efo  solely  upon  the  agreement, 
assuming  that  that  gives  them  a  right  to  the 
possession  of  this  land,  they  paying  the  price  of 
1002.  per  acre,  I  say  that  if  that  were  so  under  the 
agreement,  which  I  do  not  admit  to  be  so,  that  by 
serving  the  notice  to  treat  they  wholly  waived  and 
departed  from  the  agreement,  they  have  changed 
their  position,  their  rights  and  interests,  and  the 
position  and  rights  and  interests  of  the  parties 
to  whom  they  were  opposed.  The  position  was 
taken  and  acquiesced  in,  on  the  ground  that  the 
notice  which  had  been  served  cannot  be  referred 
to  the  position  intended  to  be  taken  under  the 
agreement.  The  defendants  refused  to  com- 
plete or  perform  the  agreement;  upon  which 
the  possession  was  permitted  to  be  taken, 
and  in  my  opinion  they  can  hold  it  no  longer. 
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Whatever  their  rights  may  bo  imder  the  agree- 
laent,  they  must  assert  them  in  some  other 
way ;  whatever  their  rights  may  be,  if  they  have 
any,  under  the  Act  of  Parliament,  they  may  assert 
them,  but  they  are  not  entitled  to  retain  posses- 
sion of  that  Wd  under  the  circumstances  which 
exist.  This  makes  it  unnecessary  for  me  to  ob- 
serve very  particularly  on  the  rest  of  the  case. 
But  it  is  uupossible  to  think  upon  a  case  between 
a  railway  company  and  an  individual,  in  which  the 
railway  company  having  by  their  agents,  well 
authorised  or  not,  carried  on  these  negotiations 
for  so  long  a  period,  not  being  ignorant  (for  they 
do  not  say  they  were  ignorant  of  the  letters  o£  Mr. 
Porter),  not  being  ignorant  of  the  fact  that  the 
surveyor  appointed  by  the  plaintiff  had,  and  was 
put  into,  communication  with  Mr.  Byde,  the  sur- 
veyor of  the  defendants,  whether.arbitrator  or  not, 
does  not  signify,  that  those  two  persons  together 
ascertained  the  extent  of  the  land,  that  their 
engineer  resorted  to  the  stipulation  in  the  agree- 
ment ;  that  all  that  is  used  upon  this  discussion, 
and  arguments  which  I  am  surprised  to  hear  have 
been  adduced  by  the  railway  company  for  the  pur- 
pose of  evading  the  completion  or  fulfilment  of  a 
very  fair  contract.  I  think  the  conduct  of  the 
railway  company  has  been  eminently  unfair,  and  I 
think  the  decree  must  be  as  has  been  asked  for, 
for  an  injunction  restraining  them  from  keeping 
any  longer  in  possession  of  the  land  which  is  not 
theirs,  and  which  they  have  no  means  of  making 
theirs.  There  must  be  an  injunction  in  the  terms 
of  the  first  paragraph  of  the  prayer  of  the  bill,  with 
an  inquiry  as  to  damages.  Costs  to  be  paid  by 
the  company. 

Solicitor  for  the  plaintiff,  J.  Henry  Johiaon. 

Solicitor  for  the  company,  E.  P.  Ccams. 


V.C.  wicxEars'  oo'vbt. 

Bepotted  Ifj  Evwaxo  WnsLow,  £«q.,  Borriater^t-lAir. 

Nov.  8  and  9. 
Briggs  v.  Upton. 
Settlement — Wife's  estate — Ultimate  trust — "Legal 
ivpresentativea  in  due  course  o/admimstration   — 
Husband's  right — Demurrer. 
By  a  marriage  settlement,  property  belonging  to  tlie 
wife  was  settled  upon  the  usual  trusts  for  the  bene- 
fit of  the  wife,  her  httsband,  and  tlie  eltildren  of 
the  marriage ;  and  it  wa*  provided  thai  in  case 
there  should  he  no  ehUd  of  tlie  marriage,  then  the 
tnisteeg  should  stand  possessed  of  the  property  in 
tnisifor  euehperson  orpersoiis  as  the  wife  should 
appoini,  and,  in  defaidl  of  afpoinltnent,  "  Upon 
trust  to  pay  and  transfer  the  said  trust  property 
unto  the  legal  pei-sonal  representatives  oft}i£  wife 
in  due  course  of  administration."     TJie  wife  died 
wUluHtt  issue,  and  without  having  exercised  her 
power  of  appointment. 
Held,  upontlie  death  of  tlie  hud)and,  lluU  the  wife's 
neM  of  kin,  and  not  tlie  husband's  legal  personal 
representatives,  we}-e  entitled  to  the  property. 
This  was  a  demurrer.    The  iaota  as  stated  by  the 
bill  were  as  follows : 

By  an  indenture  dated  the  2nd  June  1825,  and 
duly  made  and  executed  between  and  by  Jane 
Briggs  of  the  first  part,  John  Upton  of  the  second 
part,  and  William  Briggs  and  the  defendant, 
Thomas  Everard  Upton,  of  the  third  part  (being  a 
settlement  made  in  contemplation  of  the  marriage 


shortly  afterwards  solemnised  between  the  said 
Jane  Briggs  and  John  Uptoa),  after  recitals 
wherebv  it  appeared  that  the  said  Jane  Upton 
(then  Jane  Bnggs)  was  entitled  under  the  will  of 
her  father,  then  deceased,  to  a  reversionary  interest 
in  certain  real  estate  expectant  on  the  decease  of 
Jane  Briggs,  her  mother,  and  was  possessed  of  the 
sum  of  lyoOi.  New  Three  per  Cent.  Consolidated 
Bank  Annuities ;  and  after  reciting  that  upon  the 
treaty  for  the  said  then  intended-marriage,  and  in 
order  to  make  some  provision  for  the  said  Jane 
Upton  and  for  the  issue  of  the  said  marriage,  it  was 
agreed  that  the  said  fourth  part  of  the  said  real 
estate,  and  of  the  1900{.  Bank  Annuities,  should  be 
respectively  vested  in  the  said  William  Briggs 
and  the  defendant  T.  E.  Upton,  their  heirs,  execu- 
tors, administrators,  and  assigns,  upon  trust 
that  they,  the  said  W.  Briggs  and  T.  £.  Upton,  or 
the  survivor  of  them,  or  the  heirs  of  such  survi- 
vors, should  either  in  the  lifetime  of  the  said  Jane 
Briggs,  the  mother,  and  Jane  Upton,  or  as  soon 
as  conveniently  might  be  after  the  decease  of  the 
said  Jane  Briggs,  with  the  like  consent  of  the  said 
Jane  Upton,  u  she  should  be  then  living,  and  if 
she  should  be  then  dead  then  of  their  or  his  own 
proper  authority,  sell  the  said  real  estate  in  manner 
therein  mentioned,  with  power  to  give  discharges  to 
purchasers.  And  it  was  by  the  mdentoro  now  in 
statement  agreed  and  declared  that  the  said  W. 
Briggs  and  T.  E.  Upton  should  stand  poaseesed  as 
well  of  the  said  sum  of  1900J.  Now  Three  per  Cent. 
Consolidated  Bank  Annuities,  as  of  the  mon^s  to 
arise  from  the  sale  of  the  said  real  estate,  upon  trust, 
after  the  solemnisation  of  the  said  int^aded  mar- 
riage, to  continue  the  said  sum  of  19002.  in  the  funds 
of  the  New  Three  per  Cent.  Bank  Annuities,  or  to 
sell  and  dispose  of  the  same  and  invest  the  money 
on  real  or  Government  security  at  interest  from 
time  to  time,  and  vary  and  change  such  secnritiea 
when  and  as  often  as  they  or  the  survivor  of  them, 
his  executors,  or  administrators,  should  think 
proper;  and  upon  farther  trust  to  pay  the  interest, 
dividends,  and  annual  produoe  of  the  bbH  stocks, 
funds,  and  securities,  and  also  the  rents  and 
annual  produoe  of  the  said  real  estate,  until 
such  sale  or  st^es  should  have  been  so  effected  as 
aforesaid,  unto  the  said  Jane  Upton  and  John 
Upton,  during  their  joint  lives,  and  to  the  sur- 
vivor of  them  during  his  or  her  life,  and  from  and 
immediately  after  the  decease  of  such  survivor, 
upon  certtun  trusts  therein  mentioned  for  the 
benefit  of  the  children  and' issue  of  the  said  Jane 
Upton,  as  she  should  by  deed  appoint,  and  in 
d^ault  of  appointment,  upon  c^iain  trusts  therein 
mentioned  For  the  benefit  of  her  children  and  issue. 
And  the  said  indenture  thea  proceeded  as  follows ; 
— Provided  also,  and  it  is  herebv  also  agreed  and 
declared  by  and  between  the  said  parties  hereto, 
that  in  case  there  shall  be  no  child  of  the  said  Jai» 
Upton,  by  the  said  John  Upton,  or  by  any  fntore 
husband  or  husbands,  or,  being  such,  and  being  a 
son  shall  d^iart  this  Ufe  vmier  the  age  of  twrnty- 
one  years,  and  without  leaving  lawml  issue,  and 
being  a  daughter  shall  die  muMr  that  age  and  un- 
married ;  th^i  they  the  said  William  Biiggs  and 
T.  E.  Upton,  or  the  survivor  of  them,  his  executors 
or  administrators,  shall  stand  possessed  ot  and 
interested  in  the  said  trust  monegrs  and  premiaea, 
and  the  accumulated  interest  and  oividNids 
thereof,  in  trust  for  such  person  and  persons,  and 
for  such  uses,  ends,  interests,  and  purpoeea,  and 
subject  to  Bucb  conditiints  as  the  aaia  Jane  Upton, 
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notwithstaading  her  intended  or  any  futare  cover- 
ture or  covertures,  by  any  deed  or  instrument 
in  writing  shall  direct  or  appoint,  and  in  de&ult  of 
sach  direction  or  appointment,  then  upon  trust  to 
pay  or  transfer  the  said  trust  moneys  and  premises 
unto  the  legal  representatives  of  the  said  Jane 
Upton  in  a  due  course  of  administration. 

Jane  Upton  died  in  Feb.  1829,  without  issue 
and  without  having  exercised  the  piower  of 
appointment  reserved  to  her  by  the  settlement. 

In  Dec.  1830,  letters  of  administration  of 
the  personal  estate  of  Jane  Upton  were  granted 
to  the  husband,  and  at  his  request  the  trustees 
of  the  settlement  sold  the  above  19001  stock  and 
paid  to  him  the  money  produced  by  the  sale; 
subsequently,  upon  the  death  of  Jane  Briggs,  the 
mother,  they  paid  to  him  a  further  sum  represent- 
ing the  proceeds  of  the  sale  of  the  real  estate  com- 
prised in  the  settlement. 

John  Upton  died  in  Feb.  1871,  and  there- 
upon the  pkkintiff ,  the  sole  survivor  of  the  next  of 
km  of  Jane  Upton  filed  this  bill  against  T.  E. 
Upton,  the  surviving  trustee  of  the  settlement, 
and  the  legal  personal  representatives  of  John 
Upton. 

The  bill  prayed  that  it  might  bo  declared  that 
under  the  trusts  of  the  settlement,  upon  t°he  death 
of  Jane  Upton  and  in  the  events  which  had  then 
happened,  her  next  of  ikin,  according  to  the  sta- 
tutes for  the  distribution  of  intestate  s  effects,  be- 
came and  were  entitled  in  et^ual  shares  (but  sub- 
ject to  the  life  interest  therem  of  the  said  John 
Upton)  to  the  whole  property  comprised  in  the 
indenture;  that  it  might  be  declared  that  the 
sale  of  the  stock  and  the  payment  to  John  Upton 
of  the  proceeds  of  such  sale  as  well  as  the  sura 
realisea  by  the  sale  of  the  said  real  estate,  were 
respectively  breaches  of  trust  on  the  part  of  the 
defendant,  T.  E.  Upton,  in  which  the  said  John 
Upton  concurred ;  and  that  the  estate  of  the  said 
John  Upton,  and  the  defendant,  T.  E.  Upton, 
were  accordingly  jointly  and  severally  liable  to 
make  good  and  pay  the  said  sums  with  interest 
thereon  since  the  death  of  the  said  John  Upton, 
and  also  to  make  good  any  other  loss  occasioned 
by  such  breaches  of  trust ;  that  if  necessary  the 
trusts  of  the  said  settlement  so  far  as  the  same 
remained  to  be  performed,  might  be  performed 
and  carried  into  execution  under  the  direction 
of  the  court. 

To  this  bill  the  defendants  demured  for  want  of 
equity. 

Greene,  Q.C.  and  Bagshawe  in  support  of  the  de- 
murrer, contended  that  the  settlement  was  intended 
for  the  benefit  of  the  children  of  the  marriage  and 
the  husband,  not  the  next  of  kin.  The  words 
"  legal  representatives,"  taken  together  with  the 
woras  "  in  due  course  of  administration,"  were 
clearly  applicable  to  the  husband  claiming  as  his 
wife's  executor  or  administrator.  He  was  to  take 
subject  to  his  wife's  antecedent  debts.  His  right 
was  paramount,  without  express  words  to  defeat  it, 
but  there  were  no  such  words,  while  on  the  other 
hand  there  was  a  marked  absence  throughout  the 
whole  of  the  recitals  of  any  intention  of  benefiting 
the  next  of  kin.    They  cit^ 

Alien  V.  Thorpe,  7  Beav.  72. 

Daniel  v.  Ihtdley,  1  Ph.  1. 

SteekdaUY.  SichoUon,  L.  Bep.  4  Eq.  359 :  16  L.  T.  Bep. 
N.  8. 767: 

Re  erylVg  Tnai;  L.  Bep.  6  Eq.  589 ; 

i!«  Tiimer,  2  J}r. «  Sffl.  501 ; 


Re  Henderson,  28  Beav.  656; 

Re  Crawford' t  Trmtt,  2  Drew.  230 ; 

Alyer  v.  Parrot,  L.  Bep.  3  Eq.  328; 

Re  Windham' a  Truett,  L.  Bep.  1  Eq.  290. 
Sir  B.  Pahnei-  Q.  C.  and  ChitUj  for  the  plaintiff, 
argued  that  if  it  had  been  the  intention  that  the 
husband  was  to  take  the  whole  property  in  the 
event  of  his  surviving  his  wife,  it  would  have  been 
so  expressed  in  the  deed.  A  settlement  of  a  wife's 
separate  estate  was  usually  intended  as  a  pro- 
tection to  the  wife  ugainst  her  husband's  marital 
rights,  and  his  benefacial  interest  in  her  property 
might  necessarily  be  expected  to  be  expressly  de- 
fined. The  words,  "legal  representatives,"  inde- 
pendently of  their  plural  signification,  could  not  be 
said  to  apply  to  the  husband.  The  only  meaning 
that  could  be  attached  to  them  was  that  given  to 
them  by  the  statutes  in  which  thoy  occur  (22  &  23 
Car.  2,  c.  10 ;  1  Jac.  2,  c.  17),  viz.,  next  of  kin.  The 
husband,  on  his  wife's  d«)th,  took  her  property 
jtire  marill,  independently  of  his  right  to  ad- 
minister, and  his  taking  out  administration  was 
merely  a  necessary  step  towards  the  perfecting  of 
his  title.  That  being  so  it  was  inconsistent  with 
common  sense  and  the  authorities,  if  he  was  to  be 
treated  as  the  ultimate  beneficiary,  to  be  found  out 
"  in  due  course  of  administration.""    They  cited 

Walter  v.  Jfofciti,  6  Sim.  148  ; 

Walker  v.  Marquis  of  Camden,  16  Sim.  329 ; 

Bainet  v.  Ottey,  1  My.  4  K,  465 ; 

Cotton  V.  Cotton,  2  Bear.  67 ; 

King  v.  Cleveland,  4  Da  G.  4  J.  477 ; 

Booth  V.  Vieara,  1  Coll.  6 ; 

Robinton  v.  Smith,  6  Sim.  47 ; 

BaUey  v.  Wright,  1  Swan.  39 ; 

Wilaon  t.  Pilkington,  11  Jur.  537 ; 

Balmer  v.  Jay,  4  Sim.  48 ; 

Smith  V.  Dudley.  9  Sim.  125 ; 

Minter  v.  Wraith,  13  Sim.  52 ; 

Scott  y.  Moor,  14  Sim.  35; 

Smith  T.  Palmer,  7  Hare  225 ; 

BaOey  v.  Wright,  18  Ves.  49 ; 

Carter  v.  Taggart,  1  De  G.  M  *  G.  ISO ; 

Kilner  v.  Leach,  10  Beav.  362. 
Greene,  Q.C.  in  reply. 

The  ViCE-CuANCELLOE. — I  think  that  the  true 
construction  of  the  sentence  is  that  the  adminis- 
tration or  disposition  of  the  fund  in  question  is 
vested  in  the  trustees  of  the  testator,  and  not  in 
the  executors,  or  administrators  of  the  wife.  This 
circumstance,  and  the  further  circumstance  that 
the  words  "  executors  or  administrators  "  are  re- 
peatedly used  in  the  settlement,  are,  I  think,  suffi- 
cient to  show  that  the  words  "legal  representa- 
tives "  are  not  to  be  construed  as  executors  or  ad- 
ministrators;  in  fact,  the  substitution  of  these 
words  for  the  existing  words  would  make  the  sen- 
tence inaccurate.  The  question  remains,  whether 
the  construction  to  be  adopted  is  person  or  persona 
who  would  have  taken  under  the  Statute  of 
Distributions,  which  wonld  exclude  the  husband, 
or  person  or  persons  who  would  be  entitled  to  the 
personal  estate  if  the  wife  had  died  intestate. 
This  appears  to  me  to  be  a  question  of  great  diffi- 
culty. Against  the  claim  of  the  husband,  it  is 
first  said  that  as  this  is  a  marriage  settlement,  if 
it  had  been  intended  that  he  should  ti^e  the  whole, 
if  he  survived,  it  would  probably  have  been  so 
expressed ;  and,  secondly,  which  is  perhaps  the 
same  argument  in  another  ftarm,  that  to  g[ive  effect 
to  his  cuim,  would  be  equivalent  to  striking  the 
clause  out  of  the  instrument.  Further,  it  is  stud 
on  behalf  of  the  pUintifF,  that  the  words  "legal 
representatives  "  do  not  properly  describe  the  hus- 
band in  respect  of  his  beneficial  interest  in  his 
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wife's  property;  a  remark  which  derives  weight 
from  the  way  in  which  those  words  are  used  in 
the  Statute  of  Distrihutions,  and  probably  in  some 
degree  horn  the  decision  in  Bohinsmi  y.  Smith 
($up.).  The  words  "  in  a  due  course  of  administra- 
tion," it  is  suggested,  point  the  same  way.  In  the 
case  of  Sobinaon  t.  Smith,  reliance  was  placed  by 
the  Vice-Chancellor  on  the  word  "  pay  "  as  denoting 
that  the  husband  of  the  lady,  who  was  the  trustee 
under  the  will,  was  not  to  take  beneficially,  since 
in  that  case  he  would  "  retain."  Bat  this  remark 
would  apply  to  the  case  of  an  appointment  under 
an  antecedent  power  in  which  the  word  must 
necessarily  have  meant  "  pay  or  retain,"  since  it 
could  not  hare  been  intended  to  exclude  the  hus- 
band from  the  possibility  of  being  an  appointee. 
A  somewhat  similar  remark  might  be  founded  in 
this  case  on  the  plural  "  representatives  "  which 
must  mean  representative  or  representatives,  but  is 
of  course  not  strictly  applicable  to  the  husband. 
Notwithstanding  Mr.  Greene's  criticism,  I  think 
the  case  of  Robinson  v.  Smith  is  somewhat  in  the 
plaintiffs  favour.  On  the  other  side,  reliance  is 
placed  on  the  recital  as  showing  an  absence  of 
mtention  to  benefit  the  next  of  kin  and  the  rights 
of  the  wife's  antecedent  creditors  are  suggested ; 
and  principally,  and,  above  all,  reliance  is  placed 
on  the  absence  of  any  such  express  words  as  are 
required  to  exclude  the  husband's  primd  facie 
right.  It  might,  perhaps,  have  been  iHirthcr 
suggested  that  the  plaintiffs  construction  would 
exdude  the  right  of  a  second  husband,  which 
could  hardly  have  been  the  intention;  but  it  is 
not  to  be  forgotten  that  the  limitation  in  question 
is  preceded  by  a  power  of  appointment,  and  that 
although  the  settlement  contemplates  the  possi- 
bility of  a  future  marriage,  the  possibility  of  a 
second  husband  surviving  the  wife  was  hardly 
likely  to  have  been  taken  into  consideration  in 
framing  the  ultimate  limitation  in  de&ult  of 
appointment.  Upon  the  whole,  and  not  denying 
the  novelty  and  difiBculty  of  the  case,  I  have  come 
to  the  conclusion  that  the  plaintiff's  argument 
ought  to  prevail,  and  that  the  secondary  meaning 
of  the  words  "  legal  representatives  "  as  here  nsed, 
is  ,"  persons  "  who  would  be  beneficially  entitled 
to  the  personal  estate  of  Mrs.  Upton,  if  she  had 
died  intestate  and  unmarried.  I  therefore  over- 
rule the  demurrer.    The  costs  will  be  reserved. 

Solicitors  for  the  pliuntiff,  Iliffe,  Buteell,  and 
Iliffe. 

Solicitors  for  the  defendants,  Few  and  Co.,  for 
John  E.  Upton,  Leeds. 


Nov.  6  and  20. 
HoLMJSs  V.  Syuoks. 

Company  —  Winding-up  —  Transfer  of  shares  — 
Bankruptcy  of  transferee — Inspectorship  deed — 
Bankruptey  Act  1861,  »«.  153,  154 — Companies' 
Actl862,s.  77— CaUf— Plea  of  deed. 

A  transferor  of  shares  in  a  company  in  liquidation, 
who,  by  the  default  of  the  transferee  to  register  ilie 
transfer,  had  been  placed  on  the  list  of  contrilm- 
tories,  and  competted  to  pay  calls,  filed  a  biU 
against  the  adminitlrator  of  the  tramaferee,  who 
had  since  died,  seeking  to  be  indemnified  against 
the  cdUs.  To  this  biU  the  defendant  pleaded  a 
deed  of  inspectorship  executed  by  the  transferee 
Vee  months  after  the  order  for  winding-up  the 
npany. 


Held,  thmt  the  plaintiff  had  no  right  of  proof  under 

the  deed,  and  that  %t  eotdd  not  be  pleaded  a*  a  bar 

to  his  claim. 
Toe  question  in  this  suit  was  whether  a  deM  (tf 
inspectorship  under  the  Bankruptcy  Act  1881,  was 
good  as  a  plea  in  bar  to  a  claim  against  the  diefen- 
dant  for  calls  under  a  liquidation.  The^foiets  were 
shortly  these.  ■■  •    ' 

The  plaintiff  in  the  suit  was  the  <$Wt>er  of  tea 
shares  in  the  Contract  Corporation  (Limited).  In 
Ihlarch  1864  he  sold,  through  his  broker,  his  shares 
to  a  Mr.  Frederick  Symons.  At  the  same  time  he 
executed  a  transfer  and  received  the  purchase 
money.  In  April  1866,  the  Contract  Corporation 
failed,  and  was  ordered  to  be  wonnd-np,  and  the 
transfer  of  the  shares,  not  being  reg^tered,  the 
plaintiffs  name  was  placed  upon  the  list  of  con- 
tributories.  On  the  llth  July  1866,  Symons  eze- 
cuted  a  deed  of  inspectorship  under  the  Bank- 
ruptcy  Act  1861.  !No  call  was  then  due  on  ib» 
shares.    In  Augnst  1870  Symons  died  intestate. 

The  plaintiff  had  paid  several  calls  on  the  shwres, 
and  he  now  filed  this  bill  against  the  leg^  personal 
representative  of  Symons,  praying  for  a  declara- 
tion that  the  intestate  formerly,  and  his  estate  now, 
was  liable  to  indemnify  him  against  the  colls  he 
had  paid,  and  all  future  calls. 

To  this  bill  the  defendant  pleaded  the  devd  of 
inspectorship,  in  bar  to  the  plaintiffs  claim. 

weene,  Q.  C.  and  Maidlow,  in  support  of  the 
plea,  contended  that  the    plaintiff   snould  have 

S roved  for  his  claim  in  rankruptcy,  under  the 
eed,  and  should  not  have  come  to  this  court. 
He  was  entitled  under  the  153rd  section  of  the 
Bankruptcy  Act  of  1861  to  prove  for  unliqui- 
dated damages.  The  154th  section  of  the  sam« 
Act  ^ve  a  right  to  prove  where  the  bankrupt  at 
the  time  of  adjudication  was  "  liable  in  respect  of 
any  contract  or  promise  to  pay  premiums  upon 
any  policy  of  assurance,  or  any  other  sums  of 
money,  whether  yearly  or  otherwise,  or  to  repay 
to  or  indemnify  a  person  against  any  such  pay- 
ments." Here  there  was  a  contract  to  pay  un- 
liquidated calls,  and  the  amount  of  those  calls 
ought  to  have  been  estimated  and  proved  for  under 
the  deed.  It  was  also  expressly  provided  by  the 
77th  section  of  the  Companies  Act  1862  that  a 
bankrupt's  assignee  should  be  deemed  to  represent 
him  for  the  purposes  of  winding-up.  The  Leg^- 
lature  had  distinctly  f>ointed  out  the  proper  course 
to  be  pursued,  and  as  the  plaintiff  had  neglected  to 
avail  himself  of  it  at  the  proper  time  his  claim  was 
now  barred.    They  cited 

Be  Bank  of  Hindustan,  China,  and  Japan ;  MitcheU's 
ease,  L.  Kep.  5  Ch.  400 ;  22  L.  T.  Bep.  N.  S.  188 ; 

ExyarU  WUmot,  L.  Bep.  2  Ch.  795 ;  16  L.  T.  Bep. 
KS.650S 

Pariury's  Case,  3  De  G.  F.  &  J.  80 ; 

Re  Land  Credit  Company  of  Irdand,  L.  Bep.  6  Ch. 
582;  24L.  T.  Bep.  N.  S.  645j 

Tinancial  Corporation  v.  Lawrence,  L.  Bep.  4  C.  P. 
731. 

Dickinson,  Q.C.  and  E.  Cutler,  for  the  plaintiff, 
argued  that  he  had  no  power  to  prove  under  the 
de«d.  No  doubt  the  Companies  Act  1862  gave 
statutable  right  of  proof  as  between  a  company 
and  a  oontriontory;  but  that  was  not  this  case. 
Neither  the  153rd  nor  154th  sections  of  the  B«mk- 
ruptCT  Act  1861  gave  any  power  to  prove  for  un- 
liquidated damages  nnder  a  deed  like  the  present. 
There  was  no  case  directly  in  point  nnder  the 
154th  section,  bat  under  the  ISSrd  section  Ex 
parte  WHmot  (sti,p.)  was  an  authority  that  there 
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could  be  no  snch  proof  admitted.  The 
of  Martin's  Patent  AncJmr  Company  v.  Morton 
(L.  Rep.  3  Q.  B.  313),  MuJ^e  v.  Rowan  (L. 
Rep.  3!Ki.  85  ;  17  L.  T.  Bep.  N.  S.  676) ;  Gary  v. 
Dawwi  (h.  Bep.  4  Q.  B.  569;  21  L.  T.  Bep.  K  S. 
23)  ole^rly  pjiowed  that  the  liability  to  indenmify 
here  was  not  such  a  liability  as  that  referred  to  in 
the  154th  seotion;  and  the  case  o{  Johnson  v.  Skafie 
(L.  Bep,  4  Q.  B-  700;  20  L.  T.  Bep.  N.  S.  909), 
although  decided  under  the  153rd  section,  was  also 
aa  authority  that  this  was  not  a  liability  arising 
out  of  a  contract  or  promise.  In  short,  the  effect 
of  the  decisions  on  the  question  was  to  show  that 
the  intestate's  estate  had  not  been  released  by  the 
deed  of  its  liability,  and  the  plea  must  therefore  be 
overruled.  They  also  cited  Sluirland  v.  Spence 
(17  L.  T.  Bep.  N.  S.  355:  L.  Bep.  2  C.  P.  456) ; 

Greene,  Q.  C,  in  reply,  referred  to  Ex  parte  Picker- 
ing  (L.  Bep.  4  Ch.  61 ;  19  L.  T.  Bep.  N.  8.  369), 
and  commented  on  the  cases  cited  on  behalf  of 
the  plaintiff. 

Judgment  reserved. 

Nov.  20th. — The  Vice-Chancblujk  :  This  is  a 
creditor's  suit  by  a  transferor  of  shares  in  the 
Contract  Corporation  (Limited),  now  in  liquidation, 
who,  by  the  default  of  the  transferee  to  register 
the  transfer,  has  been  placed  on  the  list  of  contribu- 
tories  and  compelled  to  pay  calls.  The  transferee 
has  since  died  intestate,  and  the  defendants  are 
his  administrators.  The  defence  (raised  by  the 
plea)  is  founded  on  a  composition  deed  executed 
by  the  transferee  three  months  after  the  order 
for  winding  up  the  company.  All  objections  to  the 
form  of  the  plea  were  waived  at  the  bar,  and  the 
question  was  argued  on  its  merits.  That  question 
if,i  whether  the  composition  deed  bars  the  claim  ? 
If  it  does  so,  as  was  admitted  at  the  bar,  it  mast 
be  by  virtue  either  of  sect.  153  or  sect.  154  of  the 
Bankruptcy  Act  of  1861.  Sect.  153,  which  gives 
a  right  to  proof  in  respect  of  unliquidated  damages, 
does  not,  in  my  judgment,  assist  the  defendant's 
<S8e.  Even  supposing  that  under  a  deed  like  the 
present  there  is  a  right  to  prove  for  unliquidated 
damages  (which  is  contrary  to  Ex  parte  Wilmot 
{sup.),  and  that  this  is  a  liability  on  a  contract  or 
promise,  which  is,  as  it  was  argued,  opposed  to 
Johnson  v.  Skafle  {sup.),  sectr.  153  seems  mtended 
to  correct  one  defect  only — viz.,  that  arising  from 
the  non-liquidation  of  damages  :  (Gary  v.  Dawson 
(sup.)  Here  there  was  no  damage  at  the  date  of 
the  deed.  Sect.  154  gives  a  right  of  proof  where 
the  bankrupt  at  the  tune  of  adjudication  is  "  liable 
in  respect  of  any  contract  or  promise  to  pay  pre- 
miums upon  any  policy  of  insurance,  or  any  other 
sums  of  money,  whether  yearly  or  otherwise,  or  to 
repay  to,  or  indemnify,  a  person  against  any  such 
payments."  Even  assummg  that  there  is  a  con- 
tract or  promise  here,  I  think  it  clear,  on  the 
authorities,  that  the  sums  payable  under  it  are  not 
such  sums  of  money  as  are  mentioned  in  this 
clause :  Gary  v.  Dawson  (sup.) ;  Miulge  t.  Bowan 
(sttp.) ;  Martin's  Anchor  Company  v.  Morion  (sup.). 
And  consequently  that  the  liability  to  indem- 
nify the  plaintiff  against  them  is  not  such 
a  liability  to  indemnify  as  is  there  mentioned. 
Ko  doubt  sect.  77  of  the  Companies  Act 
1862  enacts  that  if  any  contributory  become 
bankrupt  his  assignees  shall  be  deemed  to  repre- 
sent him  for  the  purposes  of  the  winding-up,  and 
may  be  called  upon  to  admit  the  proof  against  his 
estate  of  any  moneys  due  from  the  bankrupt  in 
respect  of  his  liability  to  contribute  to  the  assets 


of  the  company  being  wound-up.  But  this  is  a 
special  right  first  given  by  the  section,  and  does 
not  in  terms  or  it  seems  in  spirit,  extend  to  a  proof 
against  the  estate  of  a  transferee  who  has  allowed 
the  liability  of  the  shares  to  fall  on  the  transferor. 
It  follows  that  there  was  no  right  of  proof,  and 
consequently  no  bar  of  the  plaintiff's  debt.  The 
plea  must  therefore  be  overruled :  but  the  costs 
will  be  made  costs  in  the  cause. 

Solicitors :  /.  and  B.  Qoles  H.  J.  Oodden. 


Common  S^fn  Courts. 

♦ — 

OOXTBT  or  QXTEBVB  BBVCK. 

Beportad  by  J.  Shobti  imd  H.  W.  McKauLUi,  S»V., 
Bunistan-at-Law, 

Wednesday,  Nov,  8. 

Wbblet  v.  Woollby. 

Oun^owder — Keeping  in  unlicensed  place — 23  ^  24 

Vttt.  e.  139,  ».  6 — Manufacttiring — Cartridges. 
23  ^  24  Viet.  c.  139,  «.  6,  enacts  tluU  certain  regula- 
tions shall  he  observed  with  regard  to  the  "  manu- 
facture and  keeping  of  ammunition,"  ojm  of 
which  is  thai  no  "  ammunUion  containing  5w. 
of  gunpowder  shaU  be  kept  in  any  place  not 
licensed  for  that  puipose.  .  . 
An  infonnaiimi  pi-eferred  against  tJie  appeXlant,  a 
gunmaker,  who  bouglii  and  kept  ready-made 
cartridges  to  sell  by  retail,  but  did  not  manufac- 
ture them,,  alleged  that  lie  did  unlanofuUy  keep 
certain  ammunition,  to  wit,  50,400  cartridges, 
containing  bib.  weight  and  upwards  of  gunpowder, 
to  wit,  80u>.  of  gunpowder,  in  a  certain  pMce  with- 
out a  licence. . .  He  was  convicted  under  the  above 
section  and  sect.  7  (penalty  clause),  fined  and 
adjudged  to  forfeit  the  ammunition,  in  excess  of 
the  qtiantity  which  might  be  lawfully  kept. 
On  a  case  stated : 

Held,  that  sect.  6  o/  23  ^  24  Vict.  c.  139,  ajaplies  only 
to  manufactui-ers  of  explosive  compositions  keep- 
ing the  satne,  and  that,  therefore,  the  conviction 
under  it  of  the  appellant,  who  was  not  a  manufac- 
turer of  the  a/mmunitioti  he  kept,  was  wrong. 
Cask  stated  by  justices  imder  20  &  21  Vict.  c.  43. 

This  was  an  information  preferred  by  Bobert 
Woolley,  inspector  of  nuisances  duly  appointed  for 
the  borough  of  Birmingham,  against  Philip  Webley 
of  the  said  borough,  gunmaker,  for  that  he  the 
said  Philip  "Webley,  on  the  13th  Feb.  1871,  at  the 
said  borough,  did  unlawful! v  keep  certain  ammu- 
nition (to  wit)  50,400  cartridges,  containing  51b. 
weight  and  upwards  of  gunpowder  (to  wit)  80Ib. 
weight  of  gunpowder  in  a  certain  place  there, 
without  such  licence  for  that  purpose  as  is  required 
by  the  statute  in  that  bemilf,  contrary  to  the 
statute ;  and  after  hearing  the  parties,  and  the 
evidence  adduced  by  them,  we,  the  undersigned 
(being  two  of  Her  Majesty's  justices  of  the  peace 
in  aiul  for  the  said  borough  of  Birmingham),  did 
thereupon  convict  the  said  Philip  WelHey  of  the 
said  offence  in  the  f>enalty  of  101.,  together  with 
the  costs  of  obtaining  the  said  conviction,  amount- 
ing to  the  sum  of  9«.  6(2.,  and  did  order  and 
adjudge  that  the  ammunition  so  kept  as  aforesaid, 
should  be  forfeited  to  the  Queen.  And  the  said 
Philip  Webley,  alleging  that  he  is  dissatisfied  with 
the  said  determination  as  being  erroneous  in  point 
of  law,  did,  within  three  days  thereafter,  apply  to 
us,  the  said  justices  to  state  and  sign  a  case  setting 
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forth  the  facts  and  the  grounds  of  such  determina- 
tion for  the  opinion  thereon  of  the  Court  of 
Queen's  Bench  at  Westmingter. 

Therefore,  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  we  hereby  state  and  sign 
the  following : 

Case. 

The  appellant  having  appeared  npon  summons 
before  us,  the  undersigned,  to  answer  to  the  said 
information,  it  was  thereupon  proved  in  evidence, 
and  admitted  between  the  said  parties  on  the  hear- 
ing before  us,  aforesaid : 

That  the  said  Philip  Webley  was  a  gun  and  pistol 
nianufwturer,  in  the  said  borough  of  Birmingham, 
and  a  dealer  in  cartridges  purchased  from  the 
makers,  and  retailed  by  lum  to  customers,  but  not 
otherwise  a  manufacturer  of  any  of  the  articles 
mentioned  in  sect.  6  of  the  Gunpowder  Act  1860, 
nor  a  dealer  in  gunpowder  or  manufacturer  of  cart- 
ridges or  other  articles  mentioned  in  sect.  18  of  the 
said  Gunpowder  Act  1860,  save  in  so  far  as  the 
cartridges  dealt  in  by  the  said  Philip  Webley,  as 
aforesaid,  severally  contained  small  quantities  of 
gunpowdjer. 

It  was  also  proved  and  admitted,  as  aforesaid, 
that  on  the  13th  Feb.  last,  the  said  Bobert  Woolley, 
then  being  such  inspector  as  aforesaid,  visited  the 
premises  of  the  said  Philip  Webley,  in  the  said 
borough  of  Birmingham,  and  then  and  there  found 
therein  50,400  loaded  metal  cartridges,  made  by 
Eley  Brothers,  of  London,  of  various  sizes,  and 
severally  containing  small  quantities  of  gunpowder 
varying  according  to  the  size,  from  6  grains  each 
to  19  grtuns  each,  and  in  the  whole  containing  up- 
wards of  501b.,  to  wit,  801b.  weight  of  gunpowder, 
and  that  the  said  Philip  Webley  had  not  obtained 
and  was  not  in  possession  of  any  licence  for  making 
or  keeping  ammunition  or  gunpowder,  as  provided 
by  the  said  Gunpowder  Act  1860. 

Wherefore  we  the  said  justices  did  adjudge  and 
determine  that  the  said  Philip  Webley  did  keep  am- 
munition (to  wit)  50,400  loaded  metal  cartridges  in 
a  place  where  it  was  not  then  and  there  lawful  under 
the  Gunpowder  Act  1860  to  keep  ammunition,  and 
we  did  adjudge  that  the  ammunition  so  kept  as 
aforesaid  and  exceeding  the  quantity  that  might 
lawfully  be  kept  in  the  said  place,  should  be  for- 
feited, and  that  in  addition  to  such  forfeiture  the 
said  Philip  Webley  should  forfeit  the  sum  of  lOI.(a) 
It  was  contended  on  the  part  of  the  said  Philip 

(o.)  23  A  24  Viot.  o.  139,  s.  6.—"  The  following  regula- 
tiona  shall  be  observed  with  regard  to  the  mannfactare 
of  loaded  percassion  oaps,  and  the  manafactme  and 
keeping  of  ammimition,  ....  or  otiier  pteparations  or 
compomtionB  of  an  explosive  natue.  No  Bnoli  articlee  aa 
aforesaid,  exoept  peroasuon  caps,  exoeeding  the  respec- 
tive quantities  hereinafter  mentioned  and  set  opposite  to 
the  desoriptions  of  the  reepeotiveaiticles  (that  u  to  say) 

Asunonition  containing  five  ponnds  of  gnnpowdei 
....  shall  be  kept  in  anj  place  not  licensed  for  that 
pnrpoee  a*  hereinafter  mentioned,  and  no  each  artioles 
eliall  be  kept  in  any  place  so  licensed  in  excess  of  the 
respective  qoaatitieg  specified  in  liie  licence  in  that 
behalf. 

Sect.  7  enacts  tiiat  all  ammonition  made  or  kept  in  any 
place  where  nnder  the  Act  it  is  not  lawful  to  make  or  (aa 
the  case  ma;  be)  keep  ammanition,  and  itaj  quantity  of 
ammunition  kept  in  a  place  where,  nnder  the  Aot^  it  may 
be  lawful  to  keep  sach  ammunition,  exceeding  the 
quantity  which  may  be  lawfully  kept,  there  shall  be  f or- 
feited ;  and  eveiy  peMon  making  or  keeping  ammunition 
oontnuy  to  the  Act  shall,  for  soaoiiig,  in  addition  to  mch 
forfeiture  a«  afonsaid,  forfeit  for  ereiy  raoh  offence  any 
sum  not  exceeding  101. 


Webley  that,  under  the  circumstances  before 
stated,  a  hcence  under  the  said  Gunpow^der  Act 
1860  was  not  required  by  him  for  the  keeping  of 
ammunition  as  aforesaid. 

If  the  said  court  should  be  of  opinion  that  such 
licence  was  require!  for  keeping  such  ammunition 
as  aforesaid,  then  the  conviction  sliall  be  confirmed. 
But  if  the  court  shall  be  of  a  contrary  opinion,  then 
the  conviction  shall  be  quashed. 

Given  under  our  hands  this  21st  April  1871  at 
the  borough  aforesaid. 

S.OICEL  TnOBXTOX. 

Hesbt  Maston. 
Field,  Q.  C.  (with  him  Chandoe  Leigh)  for  the 
appellant. — The  question  is  whether  keeping  car- 
tridges is  keeping  gfunpowder  within  the    terms 
of  the  section  under  which  this  conriction  took 

?h»ce,  sect.  6,  sub-sect.  2.  [He  referred  to  sects. 
Oand  15.]  The  fair  construction  of  sect.  6,  is  that 
it  provides  against  a  manufacturer  who  carries  on 
a  dangerous  process,  having  in  the  vicinity  of  his 
works  a  quantity  of  gunpowder.  And  that  section 
applies  only  to  manufacturers.  [Cockbubjc,  C.  J. 
— Then  there  is  no  limit  to  the  number  of  car- 
tridges which  may  be  kept  by  a  person  not  a 
manufacturer,  and  sect.  18  will  not  touch  him  ?] 
The  argument  must  go  to  that  length.  It  is 
founded  on  sect.  18,  and  on  the  apparent  anomaly 
of  prohibiting  the  keeping  of  51  d.  of  gunpowder 
in  small  cartridges  when  the  same  person  may 
lawfully  keep  50lb.  loose.  If  this  conviction  is 
good  every  gunmakcr  in  England  will  be  liable. 
[JBLuiKEK,  J . — It  is  supposed  that  a  dealer  or  mann- 
facturer  would  have  proper  premises.]  A  person 
employed  in  the  perilous  operation  of  filling 
cartridges  may  by  sect.  6  sub-sect.  7,  have  501b.  of 
powder  loose  beside  him.  [Meixob,  J. — But  the 
place  must  be  licensed — that  imposes  somo  check. 
CocKBUKN,  C.  J. — And  even  when  he  has  mad2  the 
cartridges  he  is  limited  to  51b.] 

J.  0.  Ofiffi,ts  contra. — Sect.  2  relates  to  keeping 
and  making  gunpowder  only.  Sect.  18  touches 
gunpowder  and  cartridges,  and  sects.  6  and  7  ai« 
applicable  to  both.  There  are,  however,  do  other 
sections  applying  to  ammunition.  [Cockburx, 
C.  J. — Is  not  the  whole  of  sect.  2  intended  to  regu- 
late the  places  wherein  gunpowder  shall  be  manu- 
factured ?  Melwk,  J. — It  only  means  "  keeping  " 
as  incidental  to  manufacture.]  It  does  not  relate 
to  other  than  a  manufacturer.  But  sect.  18  applies 
to  manufacturers  and  others — one  may  keep  2001b., 
the  other  501b. — and  there  is  no  reference  to  a 
licence.  Sect.  2  was  designed  to  protect  the 
public  against  the  danger  of  a  large  accumulation 
of  combustible  material.  [Cockbcrx,  C.J. — ^There 
is  a  manifest  distinction  between  danger  in  making 
cartridges  and  the  danger  of  keeping  them  when 
made.]  The  object  of  the  Legulature  was  to 
prevent  the  storing  of  a  quantity  of  gunpowder  in 
an  unlicensed  place  for  sale.  Sect.  6  applies  to  the 
keeping  of  ammunition  by  any  person  whether  a 
manufacturer  or  not. 

CocicBURN,C.J. — It  is  quite  unnecessary  to  decide 
in  the  present  instance  whether  such  a  case  as  this 
falls  within  the  18th  section  of  the  Act.  That  may 
be  a  matter  for  further  consideration ;  but  we  are 
of  opinion  that  the  case  does  not  fiill  within  sect. 
6,  and,  consequently,  th&t  the  conviction  is  wrong. 
I  think  the  distinction  made  bv  Mr.  Field  in  arga- 
ment  is  sound,  and  manifestly  presents  itself  as 
the  true  and  proper  view  to  ue  taken  of  sect.  6. 
That  section  relates  to  manufacturing  and  keeping 
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of  things  mamifaotored,  and  I  do  not  think  it 
would  be  expedient  or  prudent  to  extend  the  pro- 
YisioDS  of  the  clause  to  anything  not  properly 
within  it.  This  appellant  is  not  a  manufacturer, 
and  therefore  the  section  which,  in  my  constmction 
of  it,  applies  to  that  which  a  person  keeps  after 
he  has  manniJEtctured  it  does  not  apply  to  him  ;  for 
although  ho  may  be  said  to  have  kept  what  is 
within  sect.  6,  yet  he  did  not  manufacture  it. 
Hence  it  follows  that  the  conviction  must  be 
quashed. 

Mkixob,  J. — I  am  of  the  same  opinion.  I  think 
that  what  1^.  Field  suggested  is  tiie  clear  distinc- 
tion to  be  observed  ;  and  I  am  satisfied  that  sect. 
6  applies  to  manufacturers,  and  does  not  affect 
persons  who  are  not  manufacturers  keeping  a 
quantity  of  cartridges.  I  will  reserve  any  opinion 
as  to  sect.  18  until  a  question  shall  arise  upon  it. 

HANifBN,  J.  concurred. 

Attorneys  for  appellant,  Biition,  Yeate«,  and 
Hart,  for  W.  8.  AUe/i,  Birmingham. 

Attorneys  for  respondent,  oharpe,  Parkers,  and 
Co.,  for  Hayes,  Birmingham. 


OOXTBT  or  EXCEEQimS. 

Beported  by  T.  W.  Sinaoiss  and  H.  LxiaB,  Swvi., 
B»rruter».at-Law. 

JTiw.  16  and  17. 
Hbab  v.  Tattbbsall  akd  anoiubb. 
Specific   ehattd — flfofo  on    condition — Wan-aniy — 
Ptu-chaser's  knowledge  of  breach  of  iDarranty  at 
time  of  sale — Accident  to  chattel  -whilst  in  pur- 
chaser s  possession   on    trial — Bight   to   return 
within  time  limited  by  conditions — How  affected 
by  accident — Repudiation  of  contract. 
The  plaintiff  purcliaeed,  at    the  defendants'  horse 
auction,  a  mare  warranted  to  have  been  hunted 
iviih  ipeeified  packs  of  hounds;  and  by  the  condi- 
tion* of  sale  the  animal,  if  jwt  ansteering  tlie 
■warranty,  wcm  to  be  retwmed  before  the  expira- 
tion of  a  specified  time.    After  the  purchase  and 
payment  of  the  price,  but   before  removing  ths 
mare  from  the  defendemta'  premises,  the  ^plaintiff 
wot  told  by  some  persons  tn  (he,  tcHe  yard  that 
the  mare  had  not  been  hunte^'with  Hie  particular 
hownds    named,    hit   hfi>,   nevertMess,    without 
making  any  inquirt^of  the  d<fendants  in    the 
matter,  sent  his  q/i^rn  to  take  her  away,   and 
whM  the  oroopA  was  riding  her  from  (he  defen- 
dants' to  thejfiUtintiff's  siM>les  the  mare,  without 
any  negligedee  or   default   on    the  part  of  the 
groom,  bnl/fi-om  her  otcn  inherent  disposition,  be- 
came restfwe  and  ran  away,  and,  coming  in  cen- 
to^ wiA  a  carriage  in  the  street,  received  serious 
injwnj.    Having  ascertained  that  the  warranty 
''O'^JUnb-ue,  the  plaintiff  returned  her  to  the^  de- 
fendants  within  the  time  limited  by  the  conditions, 
"21a  brought  an  action  to  recover  back  the  pur- 
yiase  money.    It  was  admitted  by  ths  defendants 
JtluU  (li/e  mare  did  not  answer  (lie  warranty  in  fact: 
^eld,bytheCourtofExchequer(KeUy,C.B.andBram- 
laeU  and  Cleasby,  BE.),  that  the  rnaire  having  been 
t  bought  on  a  special  contract  giving  power  to  tlte 
>    purchaser  to  return  her  within  a  specified  time,  %f 
'     not  answering  tlie  warranty,  whidi  U  was  admitted 
■     she  did   not,  the  right  to   return  her  was  not 
•      affected    by  the  gossip  of  tlie  sale  yard,  which 
'      amounted  to  nothing ;  and  that  as  the  injury  to 
the  mare  occurred  not  frmn  any  negligence  or 
\       default  on  the  paH  of  the  plaintiff  or  his  groom, 


but  from  an  accident  beyond  their  control,  and 

aiving  to  the  inlterent  vice  of  the   animal  itself, 

the  plaintiff  was  entitled  to  return  her,  althomjh 

she  was  not  in  (lie  same  condition  as  at  the  tiuic 

of  sale. 

This  was  an  action  by  the  plaintiff  to  recover  the 

money  paid  by  him  for  the  purchase  of  a  mare 

bought  Dy  auction  at  the  defendants'  horse  sale, 

and  which  was  brought  for  an  alleged  breach  of 

warranty — the  alleged  warranty  bemg  that    the 

mare  "had  been  hunted  with  the   Bicester  and 

Duke  of  Grafton's  hounds,"  and  whicli  the  plaintiff 

alleged  was  not  the  fact. 

The  first  count  of  the  declaration  charged  that 
the  defendants,  by  warranting  that  a  certain  mare 
had  been  hunted  with  the  Bicester  and  Duke  of 
Grafton's  hounds,  sold  the  same  to  the  plaintiff  for 
a  price  which  the  plaintiff  paid  to  the  defendants, 
yet  the  said  mare  nad  not  then  been  hunted  with 
the  Bicester  and  Duke  of  Grafton's  hounds.  The 
second  count  charged  that  the  defendants,  by  war- 
ranting that  a  certain  mare  had  been  hunted  with 
the  Bicester  and  Duke  of  Grafton's  hounds,  sold 
the  same  to  the  plaintiff  for  a  price,  to  wit,  4Sl.  Is., 
which  the  plaintiff  paid  to  the  defendants,  and  the 
said  warranty  was  made  upon  the  terms  and  con- 
ditions that  the  defendants  should  not  be  respon- 
sible for  a  breach  thereof,  or  for  the  same  being 
untrue,  unless  the  plaintiff  returned  the  said  mare 
to  the  defendants  before  five  o'clock  on  the  Wed- 
nesday evening  next  after  the  said  warranty  and 
sale,  yet  the  said  mare  had  not  before  or  at  the 
time  of  the  said  warranty  been  hunted  with  the 
Bicester  and  Duke  of  Grafton's  hounds ;  and  the 
plaintiff  returned  to  the  defendants  the  said  mare 
before  five  o'clock  on  the  Wednesday  evening  next 
after  the  said  warranty  and  sale.  The  third 
count  was  the  common  money  count,  for  money 
payable,  money  received,  and  money  due  on  ac- 
count stated. 

The  defendants  pleaded,  first,  to  the  first 
count,  a  denial  of  the  warranty  as  therein  alleged ; 
seoondly,  further  to  the  same  count,  that  the  mare 
had  then  been  hunted  with  the  Bicester  and  Duke 
of  Grafton's  hounds  ;  thirdly,  to  the  second  count, 
denying  the  warranty  as  therein  alleged ;  fourthly, 
further  to  the  said  third  count,  that  the  mare  had, 
at  the  time  of  the  warranty,  been  hunted  with  the 
said  hounds ;  fifthly,  flirther  to  the  said  second 
count,  that  the  plaintiff  did  not  return  the  mare  as 
therein  alleged ;  sixthly,  further  to  the  said  second 
count,  that  it  was  a  part  of  the  said  terms_  and 
conditions  therein  mentioned,  that  if  the  plaintiff 
returned  the  said  mare  he  should  return  her  in 
the  same  condition  in  which  site  ivas  at  the  time  she 
was  delivered  to  him  by  the  defetidants,  and  without 
having  been  injured  or  damaged  in  the  mean  time ; 
and  that  the  plaintiff  did  not  return  the  said  mare 
in  the  same  condition,  Ac,  but  in  an  injured  and 
damaged  condition?  seventhly,  to  the  last  count, 
never  indebted  as  alleged. 

The  plaintiff  by  his  replication  (1)  took  issue 
upon  all  the  said  pleas,  and  (2)  for  a  further 
replication  to  the  sixth  plea,  alleged  that  it 
was  a  further  part  of  the  said  terms  and 
conditions  in  the  said  second  count  mentioned 
that  the  plaintiff  might  return  the  said  mare  to 
the  defendants  notwithstanding  she  was  not  in 
the  same  condition,  Ac,  and  notwithstanding  she 
had  been  iiyured  or  damaged  in  the  mean  time,  if 
such  other  different  or  clmnged  condition,  or  such 
injury  or  damage  were  not  eaund  or  occasioned  by 
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reaacm  of  any  careUetnets,  negligence,  default,  or 
improper  conducf,  or  misfeaeance,  malfeaaance,  or 
nonfeatame  of  the  plaintiff,  and  that  the  said 
mare  not  being  in  the  same  condition,  and  being 
in  an  injured  and  damaged  condition,  were  not 
caused  w  occasioned  by  any  carelettnees,  ^-c,  of  tlie 
plaintiff,  and  upon  that  second  replication  issue 
was  txucen  by  the  defendants. 

The  facte  of  the  case  as  proved  or  admitted  at 
the  trial  of  the  action,  which  took  place  before 
Kelly,  C.  B.,  and  a  special  jury,  at  the  sittings  for 
Middlesex,  after  Trmity  Term  last  (23rd  June 
1871),  were  as  follows : 

The  plaintiff  was  a  gentleman  resident  in 
Manchester-square,  and  the  defendants  were  the 
well-known  horse  agents  and  auctioneers  at  the 
west  end  of  London,  near  Albert-gate,  Hyde-park. 
On  Thursday,  the  13th  March  last  the  plaintiff 
attended  at  the  defendants'  establishment,  at  a  sale 
by  auction  of  horses  advertised  for  that  day,  and 
received  upon  the  occasion  a  printed  catalogue, 
describing  the  various  animals  as  arranged  and 
numbered  in  several  lots  for  sale ;  and,  amongst 
others,  the  following  lot  was  thus  described  in  the 
uaid  catalogue : 

The  Eleven  (A)  StaU  Stable. 

The  following  boniea,  which  have  been  h'tnted  vnth  the 
Bkeiter  and  Duke  of  Ora/ton'i  houndt,  the  property  of 
J.  O.  Danbar,  Esq.,  who  has  met  with  an  aocident. 
And  then,  after  describing  several  other  animals, 
came  the  following : 

87.  Minie,  by  Longraoge,  dam  by  Horkaway ;  with 
good  action. 

The  plaintiff  bid  for  and  purchased  the  said  mare 
(No.  87)  for  forty-one  guineas  (43t.  !».),  and  paid 
for  her. 

The  catalogue  contained,  at  the  end  of  it,  the 
following  printed  notice : 

P.  S. — Horses  not  answering  the  description  most  be 
Tetnmed  before  fire  o'clock  on  Wednesday  evening  next, 
otherwise  the  pnrohaser  shall  be  obliged  to  keep  the  lot 
with  all  faults. 

The  plaintiff,  according  to  his  own  statement, 
had,  after  the  purchase  and  before  taking  the  mare 
sway,  a  conversation  about  her  with  the  groom  of 
Mr.  Dunbar,  its  late  owner,  and  asked  him  "  if 
there  was  any  peculiarity  about  her ;"  to  which  the 
groom  replied,  "  she  was  a  very  good  mare,"  and 
on  being  further  asked  bv  the  plaintiff  what  sort 
of  bridle  she  had  better  oe  ridden  in,  the  groom 
said  that  "  when  fresh  she  was  sometimes  apt  to 
bore  "  and  that  the  plaintiff  might  as  well  ride 
her  with  a  "  gag  snaffle."  The  plaintiff  thereupon 
gave  directions  accordingly  to  nia  own  groom,  a 
man  called  Hawkins,  whom  he  sent  the  same 
afternoon  to  fetch  the  mare  away  from  the  defen- 
dants' stables,  and  to  take  her  home  to  the  plain- 
tiff's stables  in  Manchester-square.  Hawkins  went 
for  the  mare  accordingly,  and  put  a  proper  saddle 
upon  her,  and  abo  a  "gag  snaffle  bridle,  and 
took  her  out  of  the  defendants'  yard.  Upon 
leaving  the  defendants'  stable  he  proceeded  by 
Albert-gate  into  the  park,  and  out  by  the  Stan- 
hope-gate into  Park-lane,  and  then  along  Dean- 
street  into  South  Audley-street.  The  mare  showed 
no  sig^s  of  ill-temper  or  alarm  on  leaving  Tatter- 
sail's,  bat  went,  as  the  groom  (EEawkins)  called 
it,  "  stubbornly,"  and  was  "  a  puller."  At  the 
junction  of  Dean-street  with  South  Audley-street 
vehicles  were  passing  up  and  down  South  Audley- 
street,  blocking  up  the  crossing,  and  persons  in 
Dean-street  had  to  pause  for  an  opportunity  to  get 


into  South  Audley-street.  In  front  of  Hawkins  and 
the  mare,  in  Dean-street,  was  a  kind  of  vau-phaeton 
belonging  to  and  then  being  then  driven  by,  a  trades- 
man, a  stationer.  Upon  this  carriage  being  .pulled 
up  at  the  junction  of  the  two  streets  to  wait  the 
proper  opportunity  of  entering  SoufJi  Audley- 
street,  the  groom  pulled  up  the  mare  to  Bt(^.ber, 
but  she  would  not  brook  the  stoppage  and  broke 
away,  dashing  up  South  Audley-street  betweoi 
the  ranks  of  carriages,  and,  running  against  the 
lamp  of  one  carriage,  proceeded  on  her  course  up 
South  Audley-street  until  she  came  against  the 
splinter  bar  of  another  carriage,  a  kind  of  furni- 
ture van,  coming  out  of  Grosvenor-street,  and  cut 
her  chest.  Upon  getting  clear  of  this,  she  pursued 
her  coarse  into  Grosvenor-squre,  round  which  she 
galloped  at  full  speed,  some  five  or  six  times, 
before  the  groom,  who  kept  his  seat  all  the  while,, 
could  pull  her  up,  and  then  she  stopped,  more,  it 
was  alleged,  from  fatignie  and  loss  of  blood  than 
from  any  power  whicn  her  rider  had  over  her, 
'The  result  of  her  collision  with  the  carriage  last- 
mentioned  was  that  she  was  severely  cut  about 
the  chest. 

The  groom  in  question,  who  was  proved  to  be  an 
experienced  and  careful  horseman,  having  been, 
previously  to  entering  the  plaintiff's  service,  tie 
"  whip  "  to  a  pack  of  harriers,  swore  that  from  the 
time  she  started  off  till  the  moment  she  stopped, 
the  mare  was  quite  ungovernable,  and  that  he  was 
unable  to  do  anything  with  her.  The  plaintiff',  in 
cross-examination,  said  that  he  bought  tne  raaie  as 
a  hack,  though  he  should  not  have  bid  for  her  if 
she  had  been  described  as  a  hack,  and  that  being 
described  as  having  been  hunted  was  the  induce- 
ment to  him  to  bid  for  her,  as  he  concluded  that 
any  horse  habitually  ridden  to  hounds  would  be  a 
manageable  animal.  It  seemed  that  after  the 
purchase  some  persons  in  the  sale  yard  told  the 
plaintiff  that  the  mare  had  not  been  hunted  with 
the  specified  packs  of  hounds.  But  the  plaintiff 
made  no  inquiry  of  the  defendants  on  the  point. 
The  groom  of  the  late  owner,  who  took  the  mare  to 
Tatt^sall's,  was  called  for  the  defendants,  and  said 
he  had;  in  answer  to  plaintiff's  question,  told  the 
plaintiff  that  the  mare  had  not  been  hunted  at 
Bicester,  but  in  Ireland ;  and  another  witness,  a 
groom  who  broke  her,  ispoke  of  her  as  being  "  as 
quiet  as  a  lamb  "  when  nc2<den  with  a  proper  bit. 
The  plaintiff  having,  after  tbe  accident,  satisfied 
himself,  by  inquiries,  and  also  fruim  her  behaviour 
on  the  occasion  in  question,  that  tl>e  mare  had  not 
been  hunted  as  mentioned  in  the  cjatalogae,  and 
that  she  was  an  unrideable  animal,  retturned  her  to 
the  defendants  on  the  following  day  (Tuesday, 
March  14),  with  a  letter  of  that  date,  stating  that  he 
returned  her  "  as  not  answering  their  description," 
and  then  proceeding  to  give  an  account  of  the 
accident,  and  the  injury  thereby  caused  to  her 
chest,  Ac.,  and  adding,  "  From  the  inquiries  I  have 
made,  I  am  convinced  that  the  mare  has  not  b«en 
habitually  hunted  with  the  Bicester  and  Duke  of 
Grafton's  hounds,  and  that  she  has  been  g) 
described  through  some  mistake.  Under  the  cit 
cumstances,  I  trust  that  Mr.  Dunbar  will  see  thai 
I  have  no  alternative  but  to  return  the  mare,  and 
apply  to  you,  as  I  hereby  do,  for  the  return  of  my 
money." 

To  that  letter  the  defendants  replied  on  the  15th 
March,  stating  that  Mr.  Dunbar  had  called  oa 
them  that  morning,  and  had  written  a  letter 
(which     they     enclosed),    and    ^80    that    "Mr. 
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Dunbar  said  that  he  never  heard  of  the  mare 
being  unqnict,  and  did  not  consider  himself 
answerable  for  the  bad  riding  of  the  person 
employed  by  the  plaintiS  to  take  the  mare  away, 
aua  that>  under  tne  circumstances,  they  (the  de- 
fendants) did  not  think  the  mare  was  returnable 
to  Mr.  Dunbar.  The  letter  of  Mr.  Dunbar, 
inclosed  in  the  above  letter  of  the  defendants,  was 
as  follows : 

TIio  maro  Minip,  that  bai  been  retamed  to  Tattersall's, 
I  hare  alsvays  foand  perfeotl;  quiet  to  ride.  She  hag 
been  ridden  in  Ireland  oy  a  lafy  for  nearly  a  year,  and  I 
hmra  had  her  at  Bicester  since  February.  My  grooms 
have  never  foond  her  in  any  way  difficult  to  ride. 

The  plaintiff  had  an  interview  with  Mr.  Dunbar  on 
the  same  day  (15th  March),  and  was  told  br  him 
that  the  mare  had  not  been  hunted  with  the 
Bicester  and  Duke  of  Grafton's  hounds,  and  that 
the  description  in  the  catalogue  in  that  respect 
was  a  mistake  on  the  part  of  a  clerk  in  the  defen- 
dants' establishment.  This  interview,  and  the 
result  of  it,  was  communicated  by  the  plaintiff  to 
the  defendants  in  a  letter  of  the  16th  March,  in 
reply  to  their  letter  to  him  of  the  15th,  in  which 
the  plaintiff  stated  that  Mr.  Dunbar  was  of  opinion 
that,  as  the  mis-description  in  the  catalogue  arose 
from  an  error  of  their  clerk,  the  defendants  ought 
to  bear  an^  loss  arising  therefrom,  and  that  he 
(the  plaintiS)  declined  to  take  the  mare,  or  have 
anything  more  to  do  with  her. 

Mr.  Dunbar  also  refused  to  take  the  mare  back. 

The  defendants  declined  to  repay  the  plaintiff 
his  money.  It  was  admitted  that  the  mare  was 
received  back  by  them  under  protest,  and  was 
afterwards,  by  arrangement  between  the  parties, 
sold  vrithout  prejudice,  on  the  24th  April,  and 
fetched  the  sum  of  212. 

It  was  contended  by  the  defendants'  counsel  at 
the  trial  that  the  mare  was  not  returned  as  she 
ong^t  to  have  been,  in  the  same  condition  in  which 
she  was  when  purchased,  and  that  there  was  no 
such  implied  qualification  as  that  set  up  by  the 
replication;  secondly,  that  the  plaintiff  was  not 
induced  by  the  warranty  to  buy  the  mare ;  thirdly, 
that  before  the  mare  was  taken  away  the  plaintiff 
i*n«t(7  that  she  had  not  been  hunted  with  the  speci- 
fied hounds,  and  therefore  could  not  rescind  the 
contract ;  and,  fourthly,  that  only  nominal  damages 
were  recoverable,  the  loss  not  arising  from  any- 
thing relating  to  the  subject  matter  of  the 
warranty. 

The  jury  found  a  verdict  for  the  plaintiff  for 
432.  Is.,  the  pi  ice  paid  by  him  for  the  mare,  ex- 
pressly finding  that  there  was  no  negligence  on 
the  part  of  the  plaintiff's  groom,  and  that  the 
plaintiff  was  induced  to  purchase  the  mare  by  the 
warranty  contained  in  the  catalogue  of  her  having 
been  hunted  with  the  hounds  therein  mentioned 

Leave  having  been  reserved  to  defendants  to 
move  to  enter  the  verdict  for  themselves  on  the 
plaintiff's  replication  to  their  sixth  plea,  if  the 
court  should  think  there  was  such  an  implied 
contract  as  that  in  the  said  sixth  plea  mentioned, 
and  no  such  implied  qualification  as  that  men- 
tioned in  the  replication  thereto,  a  rule  was 
accordingly  subsequently  moved  for  and  obtained 
in  last  Michaelmas  Term  by  H.  Jamet,  Q.  C.  for 
the  defendants  to  set  aside  the  plaintiff's  verdict 
and  to  enter  a  verdict  for  the  defendants  on  the 
grounds  that  the  sale  of  the  mare  was  not  under 
the  warranty,  and  that  the  mare  could  not  be 
returned  in  the  same  condition  as  at  the  time  of 


the  sale  ;  or  to  enter  the  verdict  for  nominal 
damages  ;  or  for  a  new  trial  on  the  ground  that 
the  plaintiS  was  only  entitled  to  recover  nominal 
damages.    A£<^Bt  that  rule, 

Benmati,  ^C.  and  C.  E.   WlUoughby,  for  the 
plaintiff,  now  showed  cause. — There  was  no  doubt 
that  the  plaintiff  purchased  the  mare  upon  and 
subject  to  the  representation  or  warranty  that  she 
had  been    hunteid   with  the  particular  pocks  of 
honnds  specified  in  the  catalogue  of  sale.    That 
warranty  formed  an  essential  condition  and  part  of 
the  conti'act ;  and  upon  discovering  that  it  was 
untrue,  and  that  the  mare  had  not  been  hunted 
with  the  hounds  in  question,  the  plaintiff  was  en- 
titled to  repudiate  the  contract,  and  to  return  the 
moi-o,  and  to  recover  back  the  purchase  money. 
The  cases  of  Baunennan  v.  White  (4  L.  T.  Hep. 
740;  10  C.  B.,  N.  S.,  844;  31  L.  J.  28,  C.  P. ;  cited 
also  in  the  notes  to  Gutter  v.  Powell,  2  Sm.  L.  C.), 
and  Behn  v.  Buniest,  in  error  from  the    Q.  B. 
(8  L.  T.  Rep.N.  S.  207 ;  3  B.  4  S.  762) ;  are  in 
point,  and  support  the  contention  of  the  plaintiff. 
In  the  present  case,  too,  the  warranty  or  condition 
was  in  writing,  or  printed,  and  not  verbal,  as  in 
Batmertnan  v.  White.     The  oiiits  of  proving  the 
condition  to  have  been  complied  with  lay  on  the 
defendants,   and  that  they  have  not  done,  nor, 
indeed,  under  the  circumstances,  could  they  have 
done  it.    With  respect  to  the  change  in  the  con- 
dition of  the  mare  when  returned  to  the  defen- 
dants, it  all  turns  upon  how  the  accident   hap- 
pened.   We  contend  that  it  flowed  from  the  in- 
nerent  bad  character  or  disposition  of  the  animal 
itself.     Had    the  mare  fallen  ill  owing  to  some 
constitutional   disorder,  whilst  in  the   plaintiff's 
possession  and  before  the  Wednesday  afternoon, 
ne  would  have  been  entitled  to  return  her.    [Bhav- 
WKLL,  B. — What  would  you  say  if  whilst  she  was 
in  the  plaintiff's  possession  she   had  been  acci- 
dently  killed  F]    In  that  case  an  entirely  different 
question  would  have  been  raised,  and  a  return  of 
tne  chattel  would  have  been  rendered  impossible. 
In  the  present  case  the  accident  arose  from  no  act, 
neglect,  or  de&iilt  of  the  plaintiff  or  his  servant, 
and  it  is  submitted  that  he  is  entitled  to  retain 
his  verdict,  and  that  the  defendants'  rule  should 
be  discharged. 

H.  James,  Q.C.andH'.  Oraham,{or  the  defendants, 
contra,  argued  in  support  of  their  rule. — The  plain- 
tiff took  the  mare  away  fW>m  the  defendants  pre- 
mises as  she  was,  after  having  obtained  information 
that  she  did  not  answer  the  description  given  of 
her  in  the  catalogue,  and  the  moment  he  did  so 
he  made  his  election  to  accept  the  contract,  and 
waived  his  right  to  have  time  till  the  Wednesday 
afternoon  for  electing  whether  to  keep  her  or  not. 
He  took  her  away  with  his  eyes  open,  and  know- 
ing the  condition  was  not  fulfilled.  He  himself 
in  evidence  admitted  he  would  not  have  returned 
her  but  for  the  accident.  He  made  no  inquiry  at 
the  time  of  the  purchase  whether  or  not  shenad 
been  hunted  with  the  Bicester  and  Grafton  hounds. 
[Bhamwkll,  B. — I  thought  he  said  the  mare  be- 
haved in  such  a  way  that  he  felt  sure  therefrom 
that  she  could  not  have  been  hunted.]  He  said  he 
made  no  inquiry  of  Mr.  Tattersall,  or  any  one.  If 
then  he  took  her,  as  he  did,  not  to  see  whether  or 
not  she  answered  the  warranty  (for  that  he  knew 
at  the  time  she  did  not  do),  but  to  see  whether  or 
not  she  suited  him  as  a  hack,  he  was  bound  to 
return  her  unii\jured,  in  the  same  condition  as 
she  was  in  when  taken  away.    The  trial  was,  not 


Digitized  by 


Google 


634— Vol.  XXV.,  N.  a] 


THE  LAW  TIMES  REPOBTS. 


[Deo.  30,  1871. 


Ex.] 


Head  v.  Tattebsall  and  iUforuEB. 


[Ex. 


whetber  the  mare  answered  the  condition  of  the 
bargain  and  the  description  given  in  the  catalogue, 
but  a  trial  whether,  minus  that  fact,  she  would  suit 
the  plaintiff  for  riding.  It  is  a  sound  proposition 
that  in  relation  to  the  power  to  return,  the  thing 
returned  must  be  in  the  same  condition  as  before 
the  sale.  The  judgment  of  Lord  Eldon,  C.  J.,  in 
CitHie  V.  Hannay  (3  Esp.  82),  is  versr  clear  and 
precise  to  that  effect,  where,  in  speaking  ot  the 
purchaser's  right  to  return  a  horse  not  answering 
the  warranty,  and  to  bring  an  action  for  the  full 
money  paid,  ho  added  that  in  such  a  case  "  the 
seller  had  a  right  to  expect  that  the  horse  should 
be  returned  in  the  same  state  he  was  in  when  sold, 
and  not  by  any  means  diminished  in  value."  The 
cases  of 

Beed  y.  Blandford,  2  T.  &  J.  278 ; 
Muu  v.  Sircet,  16  Q.  B.  493;  2i)  L.  J.  167,  Q.  B. ;  and 
Carke   ▼.  Dickion    and  othert,  E.  B.  &    E.    148; 
27  L.  J.  223; 

are  distinct  authorities  in  favour  of  the  defendants ; 
and  show  that,  where  the  circumstances  are  such 
that  the  goods  cannot  be  returned  in  their  original 
state,  no  matter  from  what  cause  or  by  whose  act, 
there  no  action  can  be  maintained.  As  Crompton,  J. 
said,  in  Clarhi  v.  Dickson  (E.  B.  &  E.  150),  "  when 
a  party  exercises  his  option  to  rescind  the  contract, 
he  must  be  in  a  state  to  rescind,  that  is,  he  must 
be  in  such  a  state  as  to  be  able  to  put  the  parties 
into  tlveir  original  state  he/ore  the  contract." 
[Bramwull,  B. — Suppose  the  mare  had  been  put 
into  the  stable  and  had  there,  without  any  fault 
on  the  plaintiffs'  part,  sprained  her  fetlock 
during  the  time  the  purchaser  was  making  inquiry 
whether  or  not  she  had  been  hunted  with  these 
hounds,  oould  he  then  have  returned  herP] 
It  is  submitted '  that  he  oould  not ;  she  would 
not  be  in  the  same  condition.  [Bkaxweix,  B. — 
That  would  be  rather  hard,  would  it  not  P] 
It  is  submitted  that  it  would  not  be.  The 
mare  was  at  the  purchaser's  risk,  and  the 
seller  had  no  further  control  over  her.  [Cuasbt, 
B. — In  Beed  v.  Blandford,  as  also  in  Clarke 
T.  Diekton,  the  plaintin  had  derived  a  benefit 
under  the  contract.]  The  situation  of  the  par- 
ties here  was  altereid,  fuid  the  plaintiff  under 
the  circumstances  had  no  right  to  return  the 
mare.  They  cited  also  UdM  v.  Atlierton  and 
another  (4  L.  T.  Rep.  N.  S.  797.)  At  all  events, 
having  taken  the  mare,  after  being  informed  that 
she  £d  not  answer  the  description,  nominal 
damages  only  could  be  recovered  by  the  plaintiff. 
Kelly,  C.  B. — It  appears  to  me  that  the  defen- 
dants' rule  in  this  case  must  be  discharged.  The 
action  was  brought  *o  recover  the  purchase  money 
paid  by  the  plaintiff  for  a  mare  bought  by  him  at 
a  sale  by  auction  at  the  defendants'  establishment, 
and  which  the  plaintiff  had  returned  to  the  defen- 
dants on  the  ground  of  an  alleged  breach  of  war- 
ranty in  that  the  animal  did  not  answer  the  de- 
scription contained  in  the  printed  catiUogue  of  sale. 
The  purchase,  no  doubt,  was  made  on  a  special 
contract,  the  warranty  contained  in  the  cata- 
logue being  that  the  mare  "  had  been  hunted  with 
the  Bioesterand  Duke  of  Grafton's  hounds,"  and  the 
plaintiff  bid  for,  and  purchased,  and  paid  the  pur- 
chase money  for  the  mare,  relying  on  that  warranty. 
Then,  the  asie  taking  place  on  the  Monday,  there 
is  appended  to  the  catalogue  of  sale  the  fcAlowing 
printed  condition :  "  P.S. — Horses  not  answering 
the  description  must  be  returned  before  five  o'clock 
on  Wednesday  evening  next,  otherwise  the  pur- 


chaser shall  be  obliged  to  keep  the  lot  with  all 
faults."  Under  that  condition  the  purchaser  was 
clearly  entitled  to  return  the  mare  within  the  time 
specified,  namely,  before  five  o'clock  on  the  follow- 
ing Wednesday  evening,  provided  she  did  not  an- 
swer the  description  given  of  her  in  the  catalogue ; 
and  it  being  clearly  proved  and,  indeed,  admitted, 
that  the  mare  did  not  answer  that  description,  in- 
asmuch as  she  had  not  ever  been  hunted  with  tho 
Bicester  and  Grafton  houuds,  the  plaintiff  was  en- 
titled to  return  her  to  the  defeuoants,  as  he  did, 
within  the  limited  period,  and  prima  faein  was 
entitled  to  recover  the  purchase  money  in  thus 
action.  But  then  two  objections  are  taken  on  the 
part  of  the  defendants  to  the  right  of  the  plaintiff 
to  return  the  mare.  In  the  first  place  it  is  said 
that  the  plaintiff  was  not  entitled  to  return  her, 
because,  at  the  time  when  he  took  her  away  from 
the  defendants'  stables  after  the  purchase,  he  bad 
notice  that  she  had  not  been  hunted  with  the  par- 
ticular hounds  mentioned  in  the  printed  catalogue, 
and  that  the  representation  made  was  in  that  re- 
spect inaccurate  and  untrue,  and  therefore  tho 
plaintiff  ought  not  to  have  taken  the  mare  away 
from  the  defendants'  premises.  There  may  lie 
some  little  doubt  on  the  evidence  what  the  com- 
munication or  information  which  the  plaintiff  re- 
ceived on  the  point  really  was,  but  it  seems  to 
have  been  that  a  groom  who  knew  something 
about  the  horses  belonging  to  the  former  owner  of 
the  mare  said  something  in  the  plaintifi^s  hearing, 
or  it  may  have  been  in  answer  to  a  direct  question 
on  the  point  from  the  plaintiff  himself,  about  tho 
mare's  having  been  hunted  in  Ireland,  and  not 
with  the  Bicester  hounds.  The  question,  then,  is 
whether  that  communication  or  iiuormatiou  bound 
tho  plaintiff,  if  he  meant  to  return  the  mare  at  aU,  to 
return  her  at  once  and  leave  her  in  the  defendants' 
hands  and  demand  the  return  of  his  money.  I 
am  of  opinion  that  it  did  not.  It  was  mwe 
loose  talk,  occurring  after  the  purchase  was  com- 
pleted. The  plaintiff  was  entitled  to  take  time 
until  the  W^lnesday  evening  to  consider  the 
matter,  and  to  ascertain  the  truth  ot  otherwise  of 
the  information,  and  to  decide  whetiier  or  not  he 
would  avail  himself  of  the  power  to  return  tiie 
mare  within  the  time,  in  case  he  found  the  infor- 
mation to  be  true;  nor  could  he  have  left  the 
mare  standing  in  the  defendants'  stable  daring  all 
the  time  he  was  making  the  necessary  inquiries. 
There  was,  moreover,  no  necessity  for  him  then 
and  there  to  put  an  end  to  the  transaction  upon 
such  loose  and  casual  information.  I  am  of 
opinion  that  there  is  no  force  in  the  otqeotion. 
Trien,  secondly,  it  is  objected  on  behalf  of  the 
defendants  that,  even  asstuning  the  plaintiff  to 
have  had  a  right  to  return  the  mare  when  he  did. 
he  was  only  entitled  to  do  so  provided  she  was 
in  the  same  condition  as  she  was  in  when 
taken  away  from  the  defendanta'  establishment,  and 
several  cases  have  been  cited  by  the  learned  counsel 
for  the  defendanta  in  support  of  that  proposition. 
No  doubt,  as  a  general  rale,  the  ptoties  must  be 
put  in  the  same  position  in  which  tliey  were 
before  the  contract,  but  the  oases  cited  do  not,  I 
think,  relate  or  apply  to  the  case  of  a  special  con- 
tract like  the  present,  where  the  par^  claims  the 
right  to  return  the  chattel  upon  specined  grounds. 
The  case  of  Curtis  v.  Hannay  (cited  from  3  Esp.) 
has  no  application.  There  tne  horse  in  question 
had  been  kept  by  the  purchaser  a  constdenble 
time  after  he  had  discovered  ita  d^ects,  aad  was 
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in  a  worse  state,  when  at  length  he  returned  it  to 
the  vendor,  than  it  was  in  at  the  time  of  the  sale 
and  warranty.  Had  the  defendant,  in  that  case, 
returned  the  horse  directly  upon,  or  within  a 
reasonable  time  after,  discovering  that  it  did  not 
answer  the  warranty  given,  the  decision  would 
without  doubt  have  been  very  different.  In  the 
present  case  the  injury  to  the  mare  occurred 
thiough  no  act  or  fault  of  the  plaintiff  or  his 
servant,  and  it  was  returned  within  the  time 
specified  by  the  conditions  of  sale,  it  being 
admitted  that  the  animal  was  not  according  to  the 
warranty.  The  plaintiff,  therefore,  is,  in  my  judg- 
ment, entitled  to  recover,  and  the  defendants  rule 
must  be  discharged. 

Bramwell,  B. — I  am  entirely  of  the  same 
opinion.  It  is  admitted  here  that  the  mare  did 
not  answer  the  description  or  warranty  given  of 
her  in  the  defendants  printed  catalogue  of  sale, 
and  that,  if  bought  without  notice  to  him  of  that 
fact,  the  plaintiff  would  be  entitled  to  return 
her  within  the  limited  time,  provided  that 
he  had  done  no  injury  to  her,  or  anything 
which  caused  her  to  be  in  a  worse  condition 
than  when  he  took  her  away  from  the  defen- 
dants' stables.  To  "return"  means  here  to 
elect  to  rescind  the  contract,  and  cannot  depend 
upon  a  mere  manual  return  of  the  chattel.  He 
might  have  rescinded  the  contract,  and  shown  that 
he  had  elected  to  do  so  by  returning  the  article. 
It  being  admitted,  then,  that  the  plamtiff  had  a 
right  to  rescind,  two  objections  have  been  raised 
in  the  present  case — the  first  is,  that  he  had  notice  of 
the  variance  between  the  animal  and  the  description 
given  of  it  in  the  catalogue.  That  objection  is  not 
a  vtdid  one,  and  cannot  be  maintained.  It  appears 
that  on  the  occasion  of  the  sale,  and  before  the 
mare  was  taken  away,  the  plaintiff  heard  some 

Eersons  in  the  yard  say  that  the  mare  had  not 
een  hunted  with  the  hounds  in  question.  At  the 
time  the  plaintiff  heard  that  he  had  purchased  the 
mare,  and  had  acquired  the  right  to  take  her  away 
and  to  return  her  within  the  tune  mentioned — the 
Wednesday  evening  following — if  found  not  to 
answer  the  description ;  and  u  no  time  had  been 
mentioned,  then  to  return  her  within  a  reasonable 
time ;  and  that  right  cannot  be  in  any  way  affected 
by  the  bare  idle  gossip  of  the  sale  room,  which  in 
no  sense  amounts  to  notice  such  as  would  preclude 
the  plaintiff  from  exercising  his  right  to  return 
the  mare.  Then,  secondly,  it  has  been  objected 
that,  admitting  the  plaintiff's  right  to  return  the 
mare,  he  was  bound  to  return  uer  in  the  same 
condition  as  that  in  which  he  bought  her^  and  that 
he  could  not  here  do  so,  in  consequence  of  the 
happening- of  the  subsequent  accident.  No  doubt 
it  is  true,  as  a  general  projjosition  or  rule  of  law, 
that  a  chattel  bought  on  trial  must,  if  returned 
at  all,  be  returned  in  the  same  condition  as  it  was 
in  at  the  time  it  was  bought,  but  that  rule  must,  I 
think,  be  understood  witii  this  qualification, 
namely,  that  the  article  must  be  returned  in  the 
same  condition,  subject  to  any  such  accidents 
and  contingencies  as  the  article  sold  may  be  liable 
to,  and  with  a  due  regard  to  such  rights  and  duties 
as  the  nature  of  tlie  case  requires.  Where  there 
has  been  no  default  or  negligence  on  the  pur- 
chaser's part  causing  or  leadmg  to  the  accideut  or 
injury,  there  he  has  a  right  to  return  the  article 
even  though  it  be  damaged.  If  in  walking  the 
horse  home  to  the  purchaser's  stables  it  had  run  a 
nail  into  its  foot  and  thereby  lamed  itself,  or  if  in 


being  ridden  home,  and  without  fault  on  the  rider's 
part,  and  of  its  inherent  disposition,  it  runs  away 
and  injures  itself,  surely  the  right  to  return  re- 
mains, to  the  purchaser  iu  such  cases,  unaffected  by 
the  obUgation  to  return  the  horse  in  the  same 
condition.     It    would  indeed    be   very    hard   if 
it    were    otherwise.     Suppose,    for   instance,    a 
valuable   horse    sold   and   taken    away   with   a 
warranty   of   soundness,  for   a  palpable   breach 
of  which    it   is    returned    within    the    limited 
time,  and  then  because  on  its  way,  either  to  the 
purchaser's  stables  or  on  its  way  back  to  the 
seller's  stables,  it  meets,  without  any  fault  on  the 
purchaser's  part,  with  an  accident  of  a  more  or 
less  serious  nature — it  may  be  even  not  affecting  its 
value  to  the  extent  of  ten  shillings — is  it  then  to 
be  said  that  the  purchaser  is  thereby  disabled  from 
returning  it  ?     Where  the  buyer  has  done  no  more 
than  he  had  a  right  to  do  under  his  contract,  and 
the  accident  or  injury  to  the  horse  arises  from  an 
inherent  fault  in  its  disposition,  it  is  impossible  to 
say  that  he  has  not  a  right  to  return  it,  and  there- 
fore I  think  the  cases  cited  and  the  proposition 
contended  for  by  the  plaintiff  must  receive  the 
qualification  which  I  have  here  suggested.    The 
case  put,  snpposititiously,  by  Mr.  James,  of  the 
mare  having  been  injured  by  the  plaintiff's  trying 
her  at  jumping  over  a  fence,  would  have  been 
a  very  different  case,  because  he  could  not  then 
have  been  said  to  have  been  trying  her  in  respect 
of  anything  connected  with  the  warranty — as,  for 
instance,  to  ascertain  the  truth  of  the  statement 
that  she  had  been  hunted  with  the  particular  packs 
of  hounds  mentioned  in  the  catalogue.    Another 
oaa«  was  put  which   I  may  as  well   allude  to. 
Suppmse,  it  was  said,  a  hoi*se  warranted  sound, 
and    purchased  and  taken  away  and  safely  de- 
posited   in    the    purchaser's    stables,    and    then 
that  it  suddenly  drops  dead  in  its  stall  from  an 
aneurism  or  some  other  natural  disease ;  the  horse 
could  not  iu  that  case  be   returned,  but  is  the 
purchaser  to  be  without  any  remedy?     I  doubt 
very  much  whether,  even  in  that  case,  the  contract 
could  not  be  rescinded.    In  the  present  case  it 
seems  to  me  that  the  plaintiff  had  a  rieht  to  take 
the  mare  away  in  order  to  inform  himself  as  to  the 
truth  of  the  contradiction  of  the  warranty,  and 
that,  finding  the  warranty  to  be  inaccurate,  he 
hod  a  right  to  return  her  or  rescind  the  conteact 
within  the  limited  time,  although  she  was  not  in 
the   same  couditum,   provided   that    the  altera- 
tion in  her  condition  was  owing  not  to  any  fault, 
negligence,  or  default  on  his  part,  or  that  of  his 
servants,  but  to  the  inherent  disposition  or  vice  of 
the  annimal  herself,  or  to  some  of  those  contin- 
gencies which  are  inevitable  and  beyond  human 
control. 

Cleasbv,  B. — I  am  of  the  same  opinion.  This 
was  a  contract  with  a  condition,  the  effect  of  which 
was  to  give  the  buyer  the  ri^ht  to  elect  to  return 
the  chattel  withiu  the  specified  time.  The  seller 
had  nothing  to  do  with  it.  It  was  entirely  in  the 
plaintiff's  option  whether  he  would  exercise  the 
right  or  not.  No  doubt  a  buyer  might  so  act  as  by 
his  conduct  to  disentitle  himself  of  the  right  to 
return  the  chattel,  as  in  the  case  of  the  purchaser 
cutting  up  the  log  of  mahogany  {Udell  v.  Aiherton, 
uhi  sup.) ;  but  there  is  nothing  of  the  sort  in  the 
present  instance.  The  taking  of  the  mare  home 
was  precisely  what  the  plaintiff  must  have  done, 
or  what  he  ought  to  do,  and  his  doing  so  did  not 
disentitle  him  to  return  it.     If  the  defendants 
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thcmsckcs  Iiad,  before  the  purchase,  or  even  after 
it.  and  before  the  mare  was  taken  away,  given  him 
notice  that  there  was  some  mistake  in  the  cata- 
logue, and  that  the  mare  had  not  been  hnnted 
with  the  Bicester  and  Grafton  bounds,  there  might 
then  have  arisen  some  question  as  to  the  plaintiff's 
right  to  return  her  if  he  chose  to  take  her  away 
after  receiving  such  notice ;  but  the  loose  casual 
Kossip  of  the  yard  amounts  to  nothing,  and  ought 
not  to  affect  the  right  of  the  parties  in  any 
way.  Accidental  circumstances  over  which  the 
plainti  i  had  no  control  will  not  affect  the 
question,  provided  he  is  in  a  position  to_  do 
wie  thing  —  namely,  to  return  the  article. 
Having  the  right  of  election  to  return  within 
a  given  time  he  is  not  affected  or  deprived  of 
the  right  by  an  accident  which  happened,  not 
through  bis  default,  but  from  something  beyond 
his  control.  As  a  general  rule,  damages  arising 
from  the  depreciation  of  any  chattel  fall  upon  the 
person  in  whom  the  property  of  the  chattel  is 
vested.  The  property  m  the  chattel  here  had  not 
vested  absolutely  in  the  buyer.  The  plaintiff,  as  pur- 
chaser, had  the  temporary  property  of  it  vested  in 
him,  but  it  reverted  to,  and  became  revested  in  the 
defendants,  the  sellers,  and  they,  as  the  persons 
in  whom  the  property  ultimately  vested,  are  the 
parties  upon  whom  the  loss,  if  any,  must  and 
ought  to  tall.  In  Beed  v.  Blatidford  tne  purchaser 
had  possession  of  the  shares  he  had  purchased  in 
the  ship,  and  had  derived  a  profit  from  them  or 
might  have  done  so.  So  also  in  Clarke  v.  Dickson, 
and  these  cases  are  distinguishable  on  that  ground 
from  the  present  case. 

CuAiTN-ELL,  B.  had  left  the  court  before  the  arga- 
inente  were  concluded. 

Ride  dUeharged. 

Attorneys  for  the  plaintiff,  WiUoughhy  and  Co., 
13,  Clifford's-inn,  B.C. 

Attoraeys  for  the  defendants,  Markhy  and  Tarry, 
57,  Coleman-street,  B.C. 


CN>irBT  OF  OOlClEOn:    PLEAS. 

Rcport«iI  t>T  H.  H.  Hocnxo  and  B.  A.  KnoLAXc,  Esqn., 
BuTi«ten-at-Law. 

Nov.  8, 10,  and  11. 

Phosphate  op  Lime  Company  (Limited)  v.  Gkebn 
AND  another. 

P((5Zt<;  company — Loan  by  the  direetorg — ItuibilUy 
to  pay — CompromUe — Ultra  vires — }Iean$  of  a 
shareholder's  ktioxoledge — Ratification  6y  share- 
Iwlder — flow  far  binding. 

The  defendants,  the  promoters  of  a  company,  were 
entitled  to  receive  a  sum  of  money  on  the  conclu- 
sion of  a  transaction  with  the  company  and  one  D. 
The  directors  of  the  company  advatuxd  the  defen- 
dants a  sum  of  6600Z.  and  some  debenture  stock 
in  the  company  on  the  security  of  the  money  which 
wovM  be  due  to  the  defendants  on  the  conclusion 
of  the  transaction  with  D.  The  transaction  went 
off,  and  the  directors  called  upon  tlie  defendants  to 
repay  the  money.  The  defetulants  being  unahU  to 
pay,  proposed  a  compromise,  which  the  directors 
accepted,  that  they  should  deliver  up  400  shares, 
lohich  they  held  in  the  company,  to  be  cancelled  in 
sati^action  and  discliarge  of  their  debt. 

At  a  general  meeting  of  the  company,  the  fact  that 
the  400  shares  had  been  forfeited  was  mentioned 
to  the  shareholders  and  published  in  a  circular. 


and  tlie  books  of  the  company  were  opoi  for  in- 
spection, so  that  every  shareholckr  had  the  means 
of  inquiring  into  the  transaction.  The  articles  of 
association  provided  tluU  the  company  shotdd  not 
buy  or  seU  its  own  slutres.  •'  "" 

In  an  action  brought  to  recover  the  money  tert; 
It  was  held,  that  althou<ih  the  directors,  iW  «)Uenng 
into  a  compromise  with  the  defendoMtt,  liad  ex- 
ceeded the  authority  given  to  them  bif  Hw  atdds*  of 
association,  yet  that  the  sharehold*rs"]iad  ratified 
tlie  directors'  acts  by  not  objecting  at  the  ngtU 
time,  and  that  they  could  not,  aftei-  profiting  by  an 
increased  dividend  arising  from  tite  forfeiture  of 
the  shares,  open  anew  transactions  to  which  ihey 
had  tacitly  assented. 
A  shareholder  is  bound  by  the  acts  of  the  directors, 
if  he  had  tlie  means  of  knowing  iliaf  they  have 
acted  beyond  their  authority,  and  he  does  not  inter- 
fere. 
This  was  an  action  brought  to  recover  the  sum  of 
6500J.,  money  alleged  to  have  been  lent  by  the 
plaintiffs  to  the  defendantii.     It  was  stated  in  the 
declaration  that  the   defendants    were    sued  for 
money  payable  by  the  defendants  to  plaintiffs,  and 
for  money  paid  by  the  plaintiffs  for  the  defendants 
at  their  request,  and  tor  money  received  by  the 
defendants  for  the  use,  &c.,  ana  for  interest  upon 
money  due  from  the  defendants,  &c.,  and  forborne 
at  interest  by  the  plaintiffs  to  the  defendants  at 
their  request,  and  tor  money  found  to  be  due  from 
the  defendants,  &c.,  on  accounts  stated  between 
them.     In  the  second  count  of  the  declaration  the 
plaintiffs  complained    that    the   defendants    con- 
verted to  their  own  use  and  wrongfully  deinriyed 
the  plaintiffs  of  the  use  and  possession  of  certain 
goocb  of  the  plaintiffs,  to  wit,  twenty-five  debenture 
bonds  of  the  Phosphate  of  Lime  Company. 

The  defendants  pleaded,  first,  never  indebti^; 
secondly,  as  to  the  indebitatus  count,  t^faOt'  they 
satisfied  and  discharged  the  plaintiffs'  claim'  by 
payment;  thirdly,  also  to  the  i7uM>itatms  coont, 
except  in  respect  of  interest,  that  they  satisfied 
and  discharged  the  plaintiffs'  claim  by  delivering 
to  the  plaintiffs  certain  shares  in  this  company, 
then  being  of  great  value,  to  wit,  60001.  and  all 
their  right  and  title  therein,  and  the  oertificat^i 
thereof,  and  a  certain  paper  purporting  to  be  a 
transfer  of  the  said  shares,  and  oy  the  plaintiffs 
accepting  the  same  in  full  satis&ction  and  dis- 
chaiye  oi  the  plaintiffs'  claim;  foarthly,  to  Uie 
residue  of  the  aeclaration,  "  Not  Ouilty  ;  fiffchiT, 
that  the  bonds  were  not  the  plaintiffs',  as  allied; 
and  lastly,  that  they  satisfied  and  discharged  the 
plaintiffs'  daim  by  delivering  to  the  puintiffa 
certain  shares,  and  the  certificates  thereof,  and  a 
paper  purporting  to  be  a  transfer  of  the  said  shares, 
and  by  the  acceptance  by  the  plaintiffs  of  the  same 
in  full  satisfoction  and  discharge  of  the  causes  of 
action  in  the  last  count  stated. 

The  plaintiffs  took  and  joined  issue  on  all  the  de- 
fendants' pleas. 

The  case  was  tried  at  the  Guildhall  sittings  after 
last  Trinity  Term  before  Mr.  Justice  Brett  and  a 
special  jury,  when  a  verdict  was  found  for  the 
defendants,  leave  being  reserved  for  the  plainti&* 
counsel  to  move  for  a  verdict  to  be  entered  for  (he 
plaintiffs  on  the  ground  that  the  act  of  the  directors 
of  the  company  in  compromising  with  the  defen- 
dants was  illegal,  and  wcus  beyond  their  powers. 

It  appeared  that  the  plaintiffs  in  this  action  irar« 
the  Phosphate  of  Lime  Company  (Limited),  ulio  at 
the  time  of  the  trial  of  the  action  were  in  ooorae  of 
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liquidation  in.  fihe  Court  of  Chancery.  The  eom- 
paoy  was  incorporated  on  the  18th  of  <rul7  1865, 
under  the  Joint  Stock  Companies  Act  for  the  pur- 
pose of  acquiring  and  working  certain  mines  and 
quarries  of  Phosphate  of  Lime,  situated  in  the 
island  of  Sombrero  in  the  West  Indies,  and  also 
some  mines  in  Spain.  The  capital  of  the  company 
was.  SOO.OOOJ.  in  12,000  shares  of  25J.  each,  of  which 
101.  only  >wa»  paid  up.  The  defendants  were  gen- 
tlemen who  had  been  instrumental  in  making 
negotiations  for  the  put7)ose  of  purchasing  these 
mines,  and  they  made  arrangements  with  the 
owners  of  the  mines  in  the  West  Indies  and 
also  in  Spain  that  upon  the  completion  of  the 
purchase  and  the  transfer  of  the  mines  to  the  com- 
pany, they  should  receive  the  sum  of  10,0002.  upon 
«ach  mine.  The  Sombrero  mine  was  duly  conveyed 
to  the  company,  and  the  defendants  shortly  after 
received  the  sum  of  10,000{.  as  agreed.  Negotia- 
tions were  also  entered  into  for  the  transfer  of 
the  Lagrossan  mine  in  Spain,  but  somo  unexpected 
difficulties  as  to  the  title  to  that  mine  arose, 
which  postponed  the  completion  of  the  purchase, 
•*nd  up  to  March  1866,  the  title  being  still  imper- 
ieet,  the  -sale  had  not  been  concluded.  At  that 
time  the  defendants  had  bought  a  large  number 
of  shares  in  the  company,  and  being  unable  to  pay 
for  them,  applied  to  the  directors  for  assistance. 
It  was  stated  to  the  directors  that  if  these  shares 
were  not  taken  up,  it  wonld  have  a  bad  effect 
on  the  credit  of  the  company,  and  cause  a  depre- 
ciation of  their  stock  in  the  market.  The  directors 
accordingly,  anxious  to  save  the  credit  of  the  com- 
pany, entered  into  an  arrangement  with  the  de- 
lendants  by  which  they  agreed  to  advance  the  sum 
of  1400/.  in  debenture  bonds,  and  6500J.  in  cash, 
«B  a  part  of  the  commission  which  would  be  due  to 
themt^m  the  owner  on  the  sale  of  the  Lagrossan 
Min«f, -subject  to  the  condition  that  if  the  title  was 
not  perfected  and  the  sale  effected  within  three 
months,  that  they  were  to  repay  the  money. 
Before  the  money  was  paid,  the  directors  obliged 
the  defendants  to  sign  the  following  receipt : 

London,  March  9, 1866. 

Beoeived  pa  onr  joint  and  several  aooonnt  for  the 
Phosphate  of  Lime  Company  (Limited),  the  sum  of  7S00{. 
and  twenty-five  debenture  boads  of  1001.  each  of  the 
company,  the  said  cash  and  bonds  bein^r  taken  and  ao- 
oepted  by  as  as  an  advance  from  the  company  pending 
the  completion  of  Ifr.  Dumas'  parohase,  and  to  be  ac- 
ooonted  for  by  ns  jointly  and  severally,  and  repaid  to  the 
oompany  to  the  extent  of  6JS00(,  and  fourteen  of  the  said 
debentiue  bonds  of  1001.  each  in  the  event  of  the  said 
Dnrohaae  from  any  oanse  not  being  completed  within 
three  months  from  the  date  hereof. 

(Signed)  Thomas  Gbkrk, 

EnwAKU  C.  NicROLiiS. 

The  defendants  accordingly  met  the  settlement 
on  the  Stock  Exchange,  and  saved  the  credit  of 
the  company,  but  were  left  with  a  large  amount 
of  shares  upon  their  hands.  In  consequence  of 
this  advance  to  the  defendants,  the  board  on 
the  same  day  passed  a  resolution  that  a  cheque 
for  6S00i.  being  7500?.  less  lOOOZ.  retained  in  pur- 
suance of  Messrs.  Green  and  NichoUs'  letter  of  Deo. 
1865,  which  authorised  the  directors  to  retain  the 
sum  of  IQOOl.  for  the  purposes  of  the  company  and 
fourteen  debenture  bonds  of  the  company  of  1001. 
«aoh,  being  twenty-five  such  debenture  bonds  less 
eleven  retained  by  the  oompany  in  pursuance  of 
Messrs.  Green  and  NichoUs's  authority  to  the 
directors  to  that  effect,  be  issued  to  Messrs.  Green 
and  Nicholls,  it  being  agreed  and  understood  and 
80  expressed  in  Messrs.  Green  and.Nicholls'  receipt 


to  the  company  that  the  sum  of  65001.  and  fourteen 
debenture  bonds  of  the  company  are  to  be  ac- 
cepted and  taken  by  them  as  an  advance  by  the 
company  pending  the  completion  of  Mr.  Dumas' 
purcnase,  and  to  he  accounted  for  by  them  jointly 
and  severally,  and  to  be  repaid  to  the  company  in 
the  event  of  the  purchase  from  any  cause  not  being 
completed  within  three  months  from  that  date. 
Mr.  Dumas  was  the  owner  of  the  Lagrossan  mine, 
and  he  had  agreed  to  pay  the  sum  of  10,0001.  to 
the  defendants  on  the  completion  of  the  purchase 
by  the  company,  but  this  payment  was  never  made, 
for  within  three  months  of  the  advance  by  the 
directors  to  the  defendants  the  purchase  went  off. 

In  consequence  of  the  sale  going  off  the  directors 
were  anxious  to  obtain  repayment  of  their  advance 
from  the  defendants,  and  negotiations  were  entered 
into  for  that  purpose.  In  the  end  a  compromise 
was  entered  into  on  the  terms  that  the  defendants 
should  discharge  their  liability  by  surrendering  to 
the  company  400  shares  which  they  possessed,  to 
be  cancelled,  on  which  shares  101.  had  been  paid  in 
discharge  of  the  65002.  and  the  debenture  bonds. 
The  defendants  accordingly,  in  pursuance  of  such 
agreement,  transferred  to  the  directors  400  101. 
shares,  to  be  forfeited  in  discharge  of  the  total 
liability  of  7500J.  Afterwards,  at  the  bosrd  meet- 
ing that  was  held  to  ratify  this  compromise,  the 
directors  resolved  that  while  willing  to  stand  to 
the  arrangement  for  compromise  already  entered 
into  between  the  defendant  Nicholls  and  the  chair- 
man, viz.,  that  400  10/.  paid  shares  of  the  company 
(representing  4000/.  paid  to  the  company)  should 
be  delivered  up  to  be  cancelled  in  satisfaction  of 
the  advance  due  by  those  gentlemen  to  the  com- 
pany, and  that  the  board  decline  to  re-open  the 
question  with  a  view  to  arbitrating  it.  And  further 
that  if  the  proposal  in  question,  which  came 
from  Mr.  Nicholls,  and  had  been  accepted  by  the 
directors  be  withdrawn,  the  board  reserved  them- 
selves all  right  of  proceeding  to  enforce  the  pay- 
ment in  full  of  the  amount  claimed  to  be  due  to 
the  company. 

In  consequence  of  this  compromise  the  defen- 
dants were  credited  in  the  company's  ledger  with 
the  40001.,  under  date  Aug.  21, 1866,  "  By  shares 
forfeited  account,  40001."  The  defendants  names 
also  appeared  in  the  list  of  forfeited  shares,  and 
the  account  was  there  also  charged  with  the  sum 
of  4000/. 

At  the  latter  end  of  1866  the  Phosphate  of  Lime 
Company  went  into  voluntary  liquidation,  and 
they  transferred  all  their  assets  over  to  a  new  com- 
pany, called  "The  Sombrero  Company."  Under 
the  new  arrangement  it  was  agreed  that  the 
shareholders  in  the  Phosphate  Company  should 
be  entitled  to  a  share  in  the  new  company,  share 
for  share,  but  with  no  further  liability,  the  shares 
being  reduced  to  10/.  per  share,  but  no  shares 
were  created  in  lieu  of  tne  400  shares  surrendered 
up  to  be  cancelled  by  the  defendants.  In  conse- 
quence of  the  liquidation,  in  March  1867,  a  report 
was  issued  to  the  shareholders  which  stated  the 
reasons  for  the  liquidation  of  the  old  company 
and  the  fbture  prospects  of  the  new  one,  and  it 
also  informed  the  shareholders  that  a  reduction 
in  the  capital  had  been  effected  partly  by  shares  can- 
celled owing  to  the  abandonment  of  the  Lagrossan 
purchase,  and  partly  by  shares  forfeited  for  non- 
payment of  calls  and  partly  by  the  reduction  by 
the  vendors  of  the  Sombrero  Estate  on  the  fully 
paid-up  shares  issued  to  them.    On  the  day  fcl- 
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lowing  a  eeneral  meeting  was  called,  and  the 
directors  who  had  become  the  directors  of  the  New 
Sombrero  Company  made  a  report  to  the  share- 
holders which  was  road  to  and  circulated  among 
the  assembled  shareholders,  and  at  which  the 
books  of  the  old  company  were  open  for  inrestiga- 
tion.  The  Sombrero  Company  continued  to  carry 
on  its  business,  taking  over  to  it  both  the  debts 
and  assets  of  the  Phosphate  of  Lime  Company, 
but  after  having  paid  several  dividends  it  went 
into  liquidation.  On  the  9th  Feb.  1870,  a  demand 
■was  made  on  Messrs.  Green  and  NichoUs  in  re- 
spect of  the  6500/.  cash,  and  the  fourteen  deben- 
ture bonds,  and  the  following  is  a  copy  of  the 
letter : 

13,  Qmluun  Street,  9tli  Feb.  1870. 

Gentlemeii, — As  licjnidator  of  the  Phosphate  of  Lime 
Compan;  (Lunited),  it  baa  oome  to  m:r  Imowledge  that 
on  the  9th  llaroh  1866,  yon  on  tout  joint  and  sereral 
account  reoeived  from  the  Phosphate  of  Lime  Company 
(Limited),  as  an  advance  pendioe  the  completion  of  Mr. 
Dnmas*  pnrohase,  the  earn  of  7500{  in  oaeb ,  and  twenly-five 
dobentote  bonds  of  1001.  eaoh,  and  that  in  the  event  of 
the  said  pnTohaae  through  any  oaaae  not  being  com- 
pleted within  three  monUu  of  the  said  9th  March  1866, 
yon  jointly  and  severally  undertook  to  retnm  to  the  com- 
pany 6S0OI  in  cash  and  fonrteon  debentture  bonds  of  100{. 
Upon  investigating  the  matter  I  find  that  althongh  the 
said  purchase  was  not  oattied  ont  yon  have  failed  to 
refund  either  the  cash  or  the  bonds,  and  I  must  therefore 
request  that  yon  will  in  the  oonree  of  a  week  from  this 
date  hand  me  yonr  cheque  for  6S00I  and  fourteen  of  the 
company's  debeotore  bonds  for  1001.  each. — lam,  Gentle- 
men, yooTS  faithfully, 

S.  LowKLL  Pbio,  Liquidator. 

Heesrs.  Green  and  £.  Nichcdls. 

Messrs.  Green  and  Kicholls  accordingly  put  the 
matter  in  the  hands  of  their  solicitors,  who  wrote 
to  the  liquidator,  stating  that  the  defendants  denied 
that  they  were  under  any  liability  whatever  to  the 
Phosphate  of  Lime  Company.  Proceedings  were 
shortly  afterwards  taken  against  the  defendants, 
of  which  the  result  was  the  present  action. 

The  19th  article  of  the  company's  articles  of 
association  pioyided,  "  That  the  company  shall  not 
on  any  pretence  purchase  its  own  shares,"  and  by 
a  subsequent  article,  sect.  113,  it  was  provided  that 
"  the  oompenv  may  let,  mortage,  sell,  or  otherwise 
dispose  of  either  absolutely  or  conditionally  in  such 
maun^  and  upon  such  terms  as  they  may  think 
fit  any  of  the  property  of  the  company,  and  may 
accept  payment  of  and  satisfaction  for  any  property 
80  disposed  of  or  dealt  with  in  such  manner  as  they 
may  deem  eniedient.  A  verdict  having  been  as 
above  stated  found  for  the  defendants  a  rule  was 
obtained  oallingonthedetendantsto  showcansewhy 
a  verdict  should  not  be  entered  for  the  plaintiffs  on 
the  ground  that  the  act  d  the  directors  of  the 
company  in  (xunpromising  with  the  defendants  was 
illegal  utd  beyond  their  powers. 

Oiffard,  Q.  C.  {Benjamin,  and  W.  0.  Harrison 
vrith  him)  contended  that  the  defendants  were  not 
liable;  there  had  been  a  settlement  between  the 
defendants  and  the  directors  which  coiild  not  be 
reopened.  There  was  an  accord  and  satisfaction 
strictly  within  the  competence  of  the  directors 
under  the  articles  of  association,  and  if  that  argu- 
ment fails  the  company  have  satisfied  and  adopted 
the  acts  of  the  directors ;  and  since  the  event  the 
company  have  so  changed  the  position  of  the  defen- 
dants by  their  own  acts  that  they  are  estopped 
from  disputing  the  acts  of  the  directors.  The 
plaintiffs  cannot  say  that  the  directors  bought  the 
shares,  for  it  is  not  a  purchase  where  you  resume 
your  own  (Taylor  v.  Chifh«$tcr  llmbvay  Company, 


L.  Bap.  2  Ex.  365;  14  L.  T.  Rep.  N.  S.  437), 
nor  can  it  be  said  that  a  person  who  takes  some- 
thing in  satisfaction  of  a  debt  is  purchasing 
within  sect.  19.  Even  if  there  was  no  authority 
to  bind  the  shareholders,  and  no  ratification 
by  them,  yet  they  cannot  rescind  the  agree- 
ment without  restoring  the  defendants'  shares.  If 
an  act  done  is  unauthorised,  and  the  party  takes 
advantage  of  the  contract  without  knowledge  of 
the  circumstances,  when  he  becomes  aware  of  them 
he  must  repudiate  or  carry  ont  the  whole  contract : 
(Eyres  v.  South  Australian  Company,  L.  Bep.  3 
P.  "C.  C.  548.)  The  following  cases  were  also  cited : 
iieu(«r  V.  Electric  Telegraph  Company,  2  Jur.  N.  8. 

1245;  6E1.&B1.341; 
Re  itagdalena  Steam  Navigalion  Company,  29  L.  J. 
667,  Ch. ;  6  Jnr.  N.  S.  975  ;  3  L.  T.  Rep.  N.  S.  147 ; 
Smith  V.  Hull  Olau  Company,  8  C.  B.  668 ;   19  L.  J. 

123,  C.  P  J 
Bargate  v.  Sliortridge,  24  L.  J.  457,  Ch. ;   5  H.   L. 

Ca<..297; 
arady'a  Ca$e,  32  L.  J.  326,  Ch. ;  8  L.  T.Bep.  N.  S.98 ; 
Evana  v.  Smallcombe,  L.  Rep.  3  H.  L.  Eng.  &  Lr.  App. 
249  ;  19  L.  T.  Bep.  N.  S.  207. 

Sir  Georije  Sony  man,  with  him  Hawkins, -Q-C. 
and  Lanyoiu — The  company  never  authorised  the 
directors  to  enter  into  such  a  compromise  by  their 
subsequent  acts.  This  is  not  an  act  of  the  com- 
pany ,  inasmuch  as  the  persons  who  make  the  o<m- 
tract  were  not  authorised  to  make  it.  The  artides 
of  association  say  :  "  You  shall  not  by  agreement 
purchase  shares,"  and  this  is  an  agreement,  and 
illegal.  The  capital  of  the  company  also  is  dimi- 
nished by  the  cancellation  of  the  shares,  and 
throws  a  larger  liability  on  the  remainder  of  the 
shareholders  than  they  were  wilUng  to  undertake. 
The  shareholders  had  no  notice  of  what  had  taken 
place  until  the  general  meeting.  It  has  been 
argued  on  the  other  side  that  the  shu«holders 
would  see  by  the  circular  that  the  400  shares  had 
been  cancelled,  but  the  circulars  were  not  dis> 
tributed.  [Brett,  J. — It  was  stated  at  the  meet- 
ing that  the  shares  were  cancelled,  and  every 
shareholder  had  an  opportunity  of  being  present.] 
Yes,  but  at  the  general  meeting  the  directors  mis- 
represented the  facts  under  which  the  shares  were 
cancelled  and  represented  them  as  forfeited.  In 
Sjtackman  v.  Evans  (L.  Rep.  3  H.  of  L.  Cas.  171) 
Lord  Cranworth  states,  "  that  the  act  of  directors, 
thought  not  warranted  by  the  deed  of  settlement 
would  be  valid  if  it  was  eitner  previously  aatlioriaed 
or  Bubsequenfly  ratified  by  all  the  shai^crfders." 
Here  there  was  no  such  acquiescence  as  amonnts 
to  approval  and  confirmation.  Lord  Chelmsford 
come  to  the  same  decision  as  Lord  Cranworth  on 
the  same  facts,  that  a  compromise  could  not  be 
good  unless  every  shareholder  knows  of  it.  The 
House  of  Lords  decided  that  the  notice  to  every 
shareholder  must  be  complete,  and  to  be  complete 
must  be  brought  before  every  shareholder.  He 
cited 

Itnperial  Bank  of  China  v.  Bank  of  Hindusian, 
L.  Bep.  6  Eq.  91. 

WiLLBS,  J. — Although  a  considerable  time  has 
been  occupied  in  the  argument  of  this  case  I  do  not 
think  it  is  too  long  when  wo  consider  the  questions 
which  arose  and  the  amount  we  are  dealing  with. 
When  the  matters  in  question  come  to  be  winnowed 
out,  the  number  of  facta  are  not  so  great  as  would 
at  first  appear.  The  Phosphate  of  Lime  Company 
was  formoid  with  a  capital  of  300,0002.,  with  shares 
of  251.  each,  101.  paid-up,  for  the  purpose  of  working 
two  mines,  one  at  Sombmt},  in  the  West  IndiM, 
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the  other  at  Lagrosan,  in  Spain.  Messrs.  Green 
and  NiohoUs,  the  defendants,  were  the  pronaoters 
of  the  company,  and  they  would  reap  a  considerahle 
benefit  in  tne  event  of  its  being  floated.  They  pur- 
ohaaed  a  large  number  of  shares  in  the  com- 
pany, but  owing  to  the  bargain  which  the  directors 
endeavoured  to  make  for  the  purchase  of  the 
Lagrosan  mine  not  being  completed,  they  had  not 
received  their  promotion  money,  and  were  unable 
to  pay  for  lixe  shares  when  called  upon  to  do  so. 
The  shares  not  being  paid  for  would  have  been 
prejudicial  to  the  interests  of  the  company,  and 
the  directors  consequently  seem  to  have  advanced 
a  sum  of  money  which  is  now  sought  to  be  re- 
covered from  the  defendants.  The  terms  on  which 
the  advance  was  made  appear  from  the  request  of 
the  owner  of  the  Lagrosan  estate  to  pay  the  defen- 
dants the  first  instalment  due  to  him  on  handing 
over  his  property  to  the  company,  and  that  the 
defendants  took  the  money  appears  from  the 
receipt  signed  by  them  to  the  company  on  the  9th 
March  1866,  and  accepted  it  as  an  advance  from 
the  company  pending  the  completion  of  the 
Lagrosan  purchase,  and  to  be  accounted  for 
jointly  and  severally  by  them,  and  repaid  to 
the  company  in  the  event  of  the  purchase 
from  any  cause  not  being  completed  within  three 
months  from  the  date  of  such  receipt.  From  this 
state  of  things  it  was  contended  tnat  Green  and 
Nicholls  should  have  the  benefit  of  the  money  as 
if  the  purchase  of  the  mine  had  been  completed. 
Upon  the  purchase  falling  through,  however,  a 
claim  is  made  on  the  defendants  for  the  money  ad- 
vanced to  them;  this  they  jesist,  and  a  cor- 
respondence was  opened  between  the  directors 
and  the  defendants,  the  result  of  which  was  a 
compromise,  entered  into  on  24th  July  1866. 
The  compromise  was  that  the  defendants,  instead 
of  paying  back  to  the  compcmy  the  money  claimed, 
should  give  up  400  lOZ.  shares  to  the  company,  in 
order  that  they  might  be  cancelled.  The  shares 
were  at  that  time  shares  of  252:  each,  102.  paid  up ; 
as  these  shares  were  not  money,  and  were  of  some 
value,  the  transaction  would,  if  authorised  by  the 
company,  become  an  accord  and  satisfaction.  The 
shores  were,  according  to  the  arrangement  stated, 
given  up  to  the  directors  and  cancelled.  There  was 
a  question  raised  at  the  trial  on  the  subject  of  fraud, 
it  being  suggested  that  defendants'  acts  were  not 
only  unauthorised,  but  fraudulent,  but  this  charge 
was  not  made  out ;  if  a  charge  of  fitiud  had  been 
proved,  it  is  almost  needless  to  say  the  company 
would  have  been  entitled  to  recover.  The  charge 
was  not  estabhshed,  and  since  the  trial  all  imputed 
tion  of  fraud  has  been  withdrawn.  The  defendants' 
case,  on  the  other  hand,  is  that  the  company  rati- 
fied the  acts  of  the  directors  so  as  themselves  to  be 
bound  by  them.  Then  a  difficulty  is  forced  upon 
ns  by  the  19th  and  113th  articles  of  association. 
The  19th  section  forbids  the  company  to  pur- 
chase its  own  shares,  but  article  113  gives  the 
directors  power  to  forfeit  shares  by  way  of 
lien  in  case  a  member  be  indebted  to  the 
company  and  does  not  pay  after  reasonaUe 
notice  has  been  given  him.  If  the  shares  in 
qnestDon  had  belonged  to  the  defendants, 
under  the  llSth  article  the  directors  could  have 
forfeited  them ;  but  these  forfeited  shares  were 
not  in  tfae  defendants' names,  but  in  the  names  of 
some  third  .parties,  and  thus  article  113  does  not 
apply.  It  is  oont«ided  that  the  power  of  taking 
shares  to  discharge  debts  due  to  the  coropony  is 


not  altO|;ether  foreign  to  the  scope  of  the  authority 
of  the  directors ;  but  the  fact  of  tneir  taking  shares 
at  a  valuation,  and  forfeiting  them  at  a  p>articular 
price,  makes  it  still  a  sale  of  shares.    In  the  first 
altonative,   therefore,    the    defendants   &il.     It 
remaftis  for  us  to  consider  if  the  compEmy  adopted 
and  ratified  the  acta  of  the  directors.     I  tako  it 
that  the  law  of  ratification  is  equally  applicable  to 
contracts  as  to  torts.    The  principle  of  ratification 
is  as  old  as  any  law,  except  that  in  the   Sacred 
Book,  and  it  must  be  with  full  knowledge  or  with 
intention  to  adopt  the  acts  of  the  principal.    The 
qnestion  is,  did  the  company  adopt  the  acts  of  the 
directors  in  order  to  settle  the  matters  in  dispute  P 
In  the  course  of  the  year  1866  the  old  company, 
with  its  25L  shares,  each  102.  paid,  transferred  ail 
its  business  to  a  new  company,  called  the  Sombrero 
Company,  with  shares  of  101.  each,  share  for  share, 
in  full  considoratiou  for  the  capital  of  the  Phos- 
phate   Company,  and  in    the    arrangement    the 
shares  of  the  Phosphate  Company  were  to  be  t^en 
as  future  capital     As  early  as  March  1867  the 
transfer  to  the    Sombrero   Company  was    com- 
pleted,    which     turned     out     of     considerable 
benefit   to    the    shareholders.     The  benefit    was 
divided  amongst  persons  who  had  a  greater  benefit 
in  the  shares  than  they  would  have  had  if  the  400 
forfeited  shares  had  remained  part  of  the  capital. 
After  the  arrangement  had  been  assented  to  by 
the  shareholders,  the  accounts  were  made  out  and 
brought  before  the  shareholders.     It  is  clear  that 
400  shares  were  intended  to  be  omitted  from  the 
capital,  and  as  the  articles  of  association  prevent 
the  company  from  purchasing  shares,  the  directors 
say  the    shares   are  forfeited  for  nonpayment  of 
calls.    It  is  clear  th^  were  not  so  forfeited.    If 
we  look  to  the  fkct  that  the  transaction  was  not 
concealed,  and  that  the  circular  of  the  directors 
conveyed  sufiicient  information,  together  with  the 
account  which  was  presented  to  the  shareholders 
at  the  general  meeting,  which  showed  the  entry 
that  the  shares  were  forfeited,  and  also  that  there 
is  no  evidence  that  a  single  shareholder  was  igno- 
rant, it  forces  itself  upon  my  mind  that  there  was 
evidence  of  the  adoption  of  the  directors'  act.    The 
transaction  was  nc^rious.    At  the  time  the  com- 
pany was  in  difficulties  which  would  require  an 
arrangement  to  be  made  for  the  benefit  of  the 
shareholders.    The  proposal  that  there  should  be 
a  transfer  to  the  Sombrero   company  was   unob- 
jected to.  When  the  accounts  are  produeed,  so  large 
a  number  as  400  shares  would  call  the  attention  of 
shareholders,  but  no  one  c(»nes  forward  to  object. 
All  that  shows  there  was  a  rati£k!ation  of    the 
transfer  to  the  Sombrero  company.    I  have  only  to 
add  one  proposition.     The    transfer    was    found 
necessary,  and  the  transaction  was  founded  on  the 
fact  of  the  reduction  of  the  capital.    Now  the  law 
is  that  a  principal  who  takes  a  benefit  under  a 
transaction  ratines   it  and  is  bound  to  it.     The 
company  taking  a  benefit  are  bound  by  it.     Bat 
this  case  goes  further,  for  from  Man;h  1867  to  May 
1870,  when  this  action  wfis  brought,   the  daare- 
holders  receive  dividends.    It  wetdd  be  both  in- 
equitable and  unjust  that  the  tsompany,  having 
received  a  higher  dividend  owing  to  the  redtMed 
number  of  shares,  should  call  on  the  defendants 
to  pay  without    giving   them    hack  their  siBres. 
A      great     many     aothorities     were     refetred 
to    in    the    course    ol    the    argnment,    bnt    I 
shall  not  refer   to  more   than  one  as  th^  are 
not  inconsistent  with  t^e  principle  of  ratification. 
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Spaekman's  ease  (L.  Bep.  3  H.  of  L.  171)  was  one 
of  great  hardship,  and  Lord  8fc.  Leonard's  differed 
ftom  the  judgment  of  the  peers,  though  not 
so  much  in  law  as  in  the  conclusion  ,_of  ^aot.  He 
says,  and  I  agree  with  him,  that  it  i^-ri^t  that 
absent  shareholders  should  not  be  boutid  by  an 
act  of  the  directors  tdira  vires,  to  which  they  LftTe 
not  consented ;  bnt  yet,  although  an  act  be  uUra 
vires,  if  the  absent  shareholders  acquiesce  they 
will  be  bound."  I  should  of  course  adopt  the 
opinions  and  bow  to  the  decision  of  such  sapient 
judges  as  the  peers  who  heard  that  case,  but 
Spacfc«ion'«  case  is  not,  in  my  opinion,  in  point. 
In  conclusion,  we  have  tlie  unusual  fact  of  the 
interest  of  the  shareholders  being  brought  to  a 
close  by  the  sale  and  transfer  to  the  Sombrero  coni- 
pany.  I  am  of  opinion  that  the  condition  of  rati- 
fication was  fulfilled,  and  that  consenuently  the 
-verdict  of  the  jury  ought  to  be  upheld,  and  this 
rule  discharged. 

Kk&ti2(0,  J. — The  declaration  was  to  recover 
money  due  to  the  plaintiffs,  and  the  defendants 
pleaded  accord  and  satisfaction  of  the  debt.  The 
answer  to  this  was  tliat  if  there  was  an  accord,  and  if 
the  directors  had  received  the  shares  in  satisfaction 
of  the  debt,  th«y,  in  doing  so,  had  exceeded  their 
authority.  The  oirectors  might  answer  again,  that 
they  did  not  exceed  their  power,  but  if  they  did 
the  shareholders  ratified  their  act.  At  the  general 
meeting  the  report  of  the  directors  was  read  and 
circulated,  informing  the  shareholders  of  the  dimi- 
nution of  shares.  Every  shareholder  might  hare 
acquired  a  knowledge  of  bow  this  had  occurred. 
It  IS  insisted  that  they  did  not  know,  but  not  one 
shareholder  is  called  at  the  trial  to  s^  ho  had  not 
such  knowledge,  and  we  may  conclude,  therefore, 
Jhat  they  were  aware.  Up  to  May  1870,  the  share- 
holders nad  derived  a  benefit  from  the  increased 
dividend  arising  fh>m,  and  due  to  a  certain  extent 
to,  the  diminution  of  shares.  If  this  case  had 
been  put  to  the  jury,  I  have  no  doubt  they  would 
have  found  that  there  had  been  a  ratification.  I 
entirely  concur  that  almost  inequitable  state  of 
things  would  arise  from  onr  deciding  otherwise 
than  we  do.  There  having  been  a  sale  of  the 
company  for  the  shareholders,  after  taking  the 
benefit  arising  from  the  reduction  of  the  number 
of  shares,  and  having  had  ample  means  of  full 
inquiry,,  io  try  and  rip  this  transaction  yrith 
effect,  would  lie  very  unjust,  and  I  jcHn  with  satis- 
faction in  saying  that  it  is  consistent  both  with 
law  and  fact  that  this  rule  should  be  discharged. 

Brett,  J. — The  directors  have  no  authority  to 
make  such  a  compromise  as  they  did  here,  as  this 
was  a  purchase  or  shares,  and  they  could  not  make 
ft  compromise  repugnant  to  law  and  the  articles  of 
association;  but  the  question  is,  Did  the  share- 
holders ratify  the  acts  of  the  directors  P  It  is  not 
necessary,  and,  in  fact,  impossible,  to  prove  abso- 
lute knowledge  to  every  shareholder.  It  has  been 
said  that  the  company  is  not  bound  unless  the 
appellant  can  prove  notice  to  every  shareholder,  but 
I  ao  not  consider  it  necessary  to  show  that  a  share- 
holder had  knowledge,  it  is  sufScient  to  show  that 
he  had  the  power  of  knowing ;  and  then  there  is 
evidence  of  such  facts  being  known  to  the  share- 
holders, for  the  report  was  read  at  the  shareholders' 
meeting,  and  the  same  meetine  authorised  the 
absorption  of  the  company  with  the  Sombrero. 
There  must  have  been  a  sufficient  number  of 
shareholders  present  to  make  the  absorption  a 
legal  act,  and  so  l^gal  that  it  has  never  been  ques- 


tioned. At  the  meet^g' the  copy  of  (he  ledger 
and  the  aoeonnts,  whien  all  coiud  see,  was  put 
before  the  sha-reholders ;  apd  from  that  time  a 
dividend  i")  paid  upon  a  dii3jitii3faed  amount,  and 
that  continued  until  thl^  Svtiou  is  brought;  so 
that  the  company  propose,  td  Iceep  to  tbomselveB 
the  dividend  on  the  cancelled  shares,  and  to  mt^ke 
the  defendant  liable  for  his  debt  as  welt  \  (hwe- 
fofe  think  that  there  was  evidence  for  a  jury  to  be 
justified  in  saying  that  the  sharefaoTders  had 
adopted  the  directors'  compromise,  aqd  have  rati- 
fied their  act. 

Rule  discharged. 

Attorneys  for  plaintiff,  Mereer  and  Mercer. 

Attorneys  for  defendant,  Stevens,  Wilkinten,  and 
Han-ies. 


Monday,  Nov.  20. 

TtsoN  V.  LoBD  Mayor  of  Loxdox. 

Lands  Olaiues  Oonsolidalion  Act  1845  (8  Vict.  r. 
18,  8.  121)  Lvndon  (CUy)  Improvement  Act  1847 
(10  Sr  11  Viet.  e.  ecltxx.) — NoHee  to  treeit  wider 
local  Act  —  Before  whotn  ecmpensatioa  to  b« 
assessed  — Tenancy  more  than  one  year — Inferest 
to  be  calculated  from  time  of  notice. 
The  corporation  had  given  the  plaintiff  six  mo«M«* 
notice,  as  required  by  the  City  Improtwisettt  Act, 
of  their  intejitimt  to  take  his  premins,  and  the 
notice  to  mtit  also  inchuled  a  notice  to  treat. 
Tlie  plaintiff  was  entitled  to  the  residue  of  an  nn- 
expiredterm  of  a  lease  at  this  time,  hiU  at  ike  time 
of  the  expiration  of  the  six  months'  notice  hie 
interest  would  be  for  less  than  a  year. 
If  the  plaintiff's  interest  was  greater  than  thai  for  a 
year  he  wcu  entitled  io  go  before  a  jury ;  if  iwrf, 
/it«  eomipensaiion  was  to  be  assessed  uwirr  ih^ 
Isl  section  of  the  Lands  Glauses  Confiolidat  ion 
Act. 
Held  thai,  from  the  date  of  the  notice,  the  arrvoration 
could  not  refuse  to  proceed  with  the  purchase,  and 
that  tlte  period  from,  which  the  plaxniiff's  inieregi 
was  to  be  oalcuUited,  for  the  purpose  qfdetermin- 
ing  what  eompensatkm  was  to  be  paid  Mm,fcag 
from  the  date  of  the  service  of  the  notice,  from 
which  time  the  lands  were  bound,  and  noi  from  the 
expiration  of  such  notice. 
Special  Case. 

This  was  an  action  of  mandamus  bronebt'  to^ 
compel  the  defendant  to  iasne  his  precept  r>f  the 
assessment  of  compensation  claimed  by  the  plain- 
tiff, and  to  take  all  the  necessary  steps  to  have 
such  compensation  duly  assessed,  and  for  damages 
for  his  having  made  default  in  the  issuing  of  such 
precept  and  in  the  taking  of  such  necessary  steps, 
and  by  the  consent  of  the  parties  and  the  order  of 
M.  Smith,  J.,  dated  the  7th  Dec.  1870,  a  special 
case  was  stated  for  the  opinion  of  the  court,  with- 
out pleadings. 

The  plaintiff  was,  on  Jan.  25,  1867,  tenant  of 
the  whole  and  occupier  of  a  portion  of  a  house 
and  premises  forming  Ko.  14,  Black  Horse-alley, 
in  the  parish  of  St.  Bride,  London,  for  the  re- 
mainder of  a  term  exceeding  one  year,  under  and 
by  virtue  of  an  agreement  dated  24th  June  1867; 
and  such  agreement  provided  for  a  term  of  three 
years  firom  Midsummer  day  1867,  and  for  a  yearly 
tenancy  after  the  expiration  thereof  at  the  sam^ 
rent  and  subject  to  the  six  months  notice  to  quit.  " 

Upon  the  25th  Jan.  1869,  the  Corporation    .i; 
London,  as  promoters  of  the  Holbom  \aS>r  j  Im- 
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provement  (Additional  Works')  Act  1867,  served  on 
the  plaintiff  a  notice  to  treat  for  the  said  premisee. 
The  notice  stated  that  it  was  the  intention  of  the 
mayor,  aldermen,  and  commons  in  common  cenncil 
assembled  to  take  and  use  the  plaintiff's  house,  shop, 
and  offices,  with  the  appurtenances  belonging.  It 
farther  stated  that  the  mayor,  aldermen  and  com- 
mons were  willing  to  treat  and  agree  with  the 
plaintiff  for  the  purchase  of  his  estate  and  interest 
in  the  premises  and  for  compensation  to  be  made 
for  the  injury  and  damage  sustained  on  account  of 
the  execution  of  the  Act.  It  further  stated  that 
it  gave  the  person  or  persons  in  possession  or 
occupation  of  the  premises  or  any  of  them  or  any 
part  thereof,  notice,  and  required  them  at  the  ex- 
piration of  six  months  from  and  after  the  giving  of 
Buch  notice,  peaceably  and  quietljr  to  deliver  up 
possession  of  the  same;  and  the  notice  also  required 
the  plaintiff  within  the  expiration  of  one  month 
from  its  date  to  deliver  at  the  office  of  the  Comp- 
troller of  the  City,  a  statement  in  writing  of  the  par- 
ticulars of  the  estate  and  interest  to  which  he 
claimed  to  be  entitled  and  of  the  amount  of  the 
sum  of  money  he  would  be  willing  to  receive  in 
eatisfaction  or  recompense  for  the  value  of  such 
estate  and  interest,  and  as  compensation  for  any  im- 
provements or  fixtures,  and  for  any  iiyury  or 
damage  that  he  might  sustain  on  account  of  the 
execution  of  the  Act,  and  of  the  manner  in  which 
such  amount  of  money  had  been  computed ;  and 
fai  case  that  plaintiff  should  have  a  greater  interest 
in  the  premises  than  as  tenant  at  will,  and  should 
claim  compensation  in  respect  of  any  unexpired 
term  or  interest  under  any  lease  or  grant  of  the 
premises  so  required,  then  he  was  further  required 
to  produce  the  lease  or  grant  in  respect  of  which 
such  claim  was  made. 

Upon  the  19th  Feb.  1869,  the  plaintiff  sent  to  the 
corporation  a  statement  of  the  amount  of  his  claim 
and  the  nature  of  his  interest  in  the  said  premises. 
The  plaintiff  was  in  the  occupation  of  the  premises 
at  the  date  of  the  commencement  of  the  action. 
The  necessity  for  a  formal  demand  on  the  defen- 
dant to  perfonn  his  duty  was  waived  before  action, 
and  it  was  agreed  that  no  objection  of  form  should 
be  taken  on  either  side. 

The  question  for  the  opinion  of  the  conrt  was 
whether  the  plaintiff  at  tne  date  of  the  issuing  of 
the  writ  was  entitled  to  maintain  this  action. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive then  judgment  with  the  costs  of  suit  was  to 
be  ^ven  to  the  plaintiff  that  a  writ  of  nttmdcmma 
do  issue  to  the  defendant  to  issue  his  precept  in 
respect  of  the  said  lands,  pursuant  to  the  statutes, 
and  to  do  all  acts,  and  take  all  necessary  steps  for 
the  purposes  of  having  the  compensation  to  be 
pwd  assessed  by  a  jury.  If  the  court  should  be 
of  opinion  in  the  negative,  the  judgment  with 
costs  of  suit  to  be  entered  for  the  defendant. 

The  plaintiff's  points  of  argument  were:  first, 
that  the  plaintiff  is  entitled  to  have  the  value  of 
his  interest  assessed  by  a  jury,  and  to  a  manda- 
mw$  1  secondly,  that  the  plaintiff  had  at  the  time 
of  the  service  of  the  notice  to  treat  a  greater  inte- 
rest in  the  said  house  and  premises  than  as  tenant 
from  year  to  year;  thirdly,  that  the  notice  to 
treat  bound  the  lands,  and  that  the  respective 
rights  of  the  pai'ties  must  be  determined  accord- 
ing to  the  state  of  things  at  the  date  thereof; 
fourthly,  that  it  was  the  duty  of  the  corporation 
npon  such  notice  to  treat  being  given,  to  take  the 
necessary  steps  to  have  the  amount  of  compensa- 
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tion  assessed,  and  that  any  neglect  to  perfonn  that- 
duty  was  actionable;  fifthly  that  the  defendant, 
ought  not  to  be  allowed  to  set  up  any  differwice- 
in  the  amonnt  of  the  plaintiff's  interest  at  the  time 
of  action  brought,  and  the  time  when  the  notice 
to  treat  was  given,  which  would  be  to  take  advan- 
tage of  their  own  laches. 

The  points  on  which  the  defendants  argued  were  r 
First,  that  inasmuch  as  at  the  date  when  the  six 
months'  notice  by  the  corporation  to  the  plaintiff 
expired,  his  term  of  three  years  in  the  premises 
had  less  than  a  year  to  run,  and  at  the  date  of  the' 
commencement  of  the  action  such  term  had  expired 
by  effluxion  of  time,  the  plaintiff  is  not  entitled  to 
have  a  jury  summoned  to  assess  compensation  to 
him ;  secondly,  that  the  plaintiff's  right  to  compen- 
sation, if  any,  is  enforceable  only  under  the  12l8t. 
section  of  the  Lands  Clauses  Consolidation  Act 
1845  i  thirdly,  that  at  the  date  of  action  brought,, 
the  plaintiff  was  not  entitled  to  have  a  jury  sum- 
moned ;  fourthly,  that  he  was  not  entitled  to  claim 
a  writ  of  mandamu$. 

The  Holbom  Valley  Improvement  (Additional 
Works)  Act  1867  incorporates  the  London  (City) 
Improvement  Act,  which  incorporated  portions  of 
the  Lands  Clauses  Consolidation  Act,  It  is  pro- 
vided by  the  13th  section  of  the  London  (City) 
Improvement  Act  1847  (10  &  11  Vict.c.cclxxx.)  that 
for  the  purposes  of  this  Act  it  shall  be  lawful  for 
the  mayor,  aldermen,  and  commons,  and  they 
are  hereby  authorised  and  empowered  to  take- 
and  use,  or  cause  to  be  taken  and  used,  any 
lands,  and  poll  down  and  remove,  or  causer 
to  be  pulled  down  and  removed,  any  houses 
or  builoings  which  they  may  deem  necessary  or 
expedient  to  take,  use,  or  pml  down  and  remove 
for  the  purposes  of  this  Act,  at  any  time  at  the  ex-  . 
piration  of  six  months  after  notices  in  writing  from 
the  mayor,  aldermen,  and  commons,  or  their  agent 
duly  authorised,  of  the  intention  to  take  or  use  the 
same,  shall  have  been  left  at  the  principal  offioe  of 
business,  or  given  to  the  principal  officer  of  the 
corporation  interested  in  or  entitled  to,  or  by  this 
Act  enabled  to  sell  and  convey  any  such  lands, 
houses,  or  buildings,  or  to  the  person  who  shall  be 
the  owner  and  occupier  thereof,  or  have  been  left 
at  his  usual  or  last  known  place  of  abode  or  busi- 
ness, or  with  the  tenant  or  occupier  of  the  same 
lands,  houses,  or  buildings,  or  nave  been  affixed, 
upon  some  piurt  of  such  l^nds.  houses,  or  buildings. 
A!nd  by  the  34th  section  it  is  enacted,  that  all 
persons  in  the  actual  possession  of  any  lands  to  be 
taken  or  purchased  by  virtue  of  this  Act,  as  owners, 
leaseholders,  tenants  at  will,  or  lessees  for  a  year,, 
or  for  any  shorter  time  or  oUierwise,  shall,  at  the 
expiration  of  six  mcmths  from  and  after  notice  in 
writing;  frt>m  the  mayor,  aldermen,  and  commons, 
or  their  agent  duly  authorised,  shall  have  been  left 
at  or  affixed  upon  the  premises,  or  so  soon  after  as 
they  shall  be  required  so  to  do,  peaceably  and. 
quietly  deliver  up  the  possession  of  the  said  pre- 
mises to  the  mayor,  iddermen,  and  commons,  or 
the  person  authorised  by  them  to  take  possession 
thereof ;  and  in  case  any  such  persons  shall  refuse 
to  give  up  such  possession  as  aforesaid,  then  it 
shall  be  lawful  for  the  said  court  of  mayor  and 
aldermen  to  issue  their  precept  to  the  sheriffs  of 
the  said  city  of  London  to  deliver  possession  of  the 
premises  to  such  pers(Mi  as  shall  in  such  precept 
be  nominated  to  receive  the  same ;  and  tne  said 
sheriffs  are  hereby  required  to  deliver  such  posses- 
sion accordingly  of  the  said  premises,  and  to  levy- 
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Bnch  costs  as  shall  accme  from  the  issuing  of  such 
precept  on  the  person  so  refusing  to  give  np  such 
possession  as  aforesaid,  by  distress  and  sale  of 
their  goods,  but  no  such  possession  shall  be 
delivered  np  nntil  snch  payment  or  deposit  of 
purchase  or  compensation  money  shall  have  been 
made  as  it  is  directed  by  the  Lands  Clauses  Conso- 
lidation Act  1845. 

W.  0.  Harrison,  for  the  plaintiff. — If  the  plain- 
tiff bad  no  greater  interest  than  one  from  year  to 
year,  the  amount  of  his  compensation  is  to  be 
settled  by  two  justices,  under  the  l'21st  section  of 
the  Lands  Clansett  Consolidation  Act  184-5  ;  but  if 
the  plaintiff  had  a  greater  interest  than  that  of  a 
tenant  from  year  to  year,  then  he  is  entitled  to 
hare  a  jury  summoned,  and  to  go  before  them  in 
the  usual  manner  to  assess  the  value  of  his  un- 
expired term  or  interest  in  his  premises.  Here 
the  plaintiff  had  a  greater  interest  than  a  tenant 
fWmi  year  to  year,  for  the  agreement  was  for  three 
years  fW)ra  the  24th  June  I8b7,  and  at  the  time  when 
notice  to  treat  was  given,  which  was  on  the  25th 
Jan.  1869,  Tyson  had  an  equitable  interest  in  the 
premises  greater  than  three  years.  We  must  look 
at  and  examine  the  equitable  interest,  for,  whereas 
the  agreement  for  a  lease  gives  an  actual  occu- 
pation for  three  years,  the  equitable  interest 
gives  an  occupation  for  four  ^ears  at  least: 
aweetman  v.  Metropoliian  Railway  Company 
(1  H.  &  M.  543 ;  10  L.  T.  Rep.  N.  S.  15G).  That 
which  is  to  be  valued  under  the  Lands  Clauses 
Consolidation  Act  is  not  what  the  plaintiff  has, 
bnt  what  he  claims  to  have.  It  was  held  in  The 
Marquit  of  Salitbury  v.  The  Great  Northern  Bail- 
wau  Compaiiy  (17  Q.  B.  840)  that  a  notice  by  a 
railway  company  to  a  landowner,  served  in  pur- 
suance  of  the  Lands  Clauses  Consolidation  Act 
1845,  requiring  the  lands  for  the  purposes  of  the 
company,  is  a  sufficient  exercise  or  the  powers  of 
oompulsorr  purchase  to  place  the  parties  in  the 
poaition  or  vendor  and  purchaser,  and  Lord  Camp* 
bell  there  states  "  that  the  contract  may  be  con- 
sidered as  mutual,  it  being  in  the  landowner's 
power  to  compel  the  company,  after  the  expiration 
of  the  period  prescribed  for  exercising  their  com- 
pulsoiy  powers,  to  complete  the  purchase."  He 
Bubseqaently  goes  on  to  say,  "  It  seems  to  me  that 
the  intention  of  the  Legislature  was,  that  the 
contract  of  purchase  should  be  complete  as  soon  as 
the  notice  has  been  given  by  the  company."  The 
amount  of  compensation  here  is  to  be  assessed 
with  reference  to  the  value  of  the  plaintiff's 
interest  in  the  premises,  and  not  with  reference  to 
its  value  to  the  corporation. 

BiAlnng  v.  Metropolitan  Board  of  Works,  Ii.  Bep.  6 

Q.B.87;  23  L.  T.  Bep.  N.  8.930; 
Morgan  v.  Metropolitan  Rattvxm  Company,  L.  Bep.  3 

C.  P.  553:  18  L.  T.  Bep.  K.  8.568 ;  in  error,  L.  B«p. 

4  C.  P.  97. 
The  quantum  of  the  plaintiff's  interest  in  the  land 
is  fWim  the  date  of  the  notice,  and  the  premises 
are,  for  the  nurposes  for  which  they  are  required, 
virtually  in  tne  hands  of  the  corporation  from  such 
date,  and  from  that  time  the  pl.tintiff's  interest 
must  be  calculated. 

Thes!ger  for  the  defendants. — The  only  real  ques- 
tion is  whether  the  date  from  which  compensa- 
tion is  to  be  assessed  was  the  time  when  tne  six 
months'  notice  was  given,  or  whether  it  was  the 
time  when  the  six  months'  notioe  expired.  If  the 
expiration  of  the  six  months  is  the  time,  then  the 
plniiitiff  would  have  less  than  an  interest  of  a 
yonr ;  but  if  the  date  of  giving  the  notice  is  the 


time,  he  would  have  an  interest  in  the  premises 
greater  than  that  of  a  tenant  from  year  to  year. 
The  quantum  of  interest  must  be  in  respect  of  the 
value  of  interest  in  the  premises.  Under  the  18th 
section  of  the  Lands  Clauses  Consolidation  Act 
notice  to  treat  is  to  be  given  to  the  parties  in- 
terested, and  under  the  2l8t  section  the  parties  arc 
to  state  their  claims  within  twenty-one  days.  If 
the  quantum  of  value  be  under  502.,  they  must  go 
before  two  justices  of  the  peace,  even  if  the  in- 
terest which  they  possess  in  the  premises  is  greater 
than  that  of  a  yearlv  tenant,  but  if  the  interest  is 
greater  than  'jOI.  they  may  go  before  a  jury.  I 
admit  that  when  uotjce  to  treat  is  given  a  contract 
is  created  between  vendor  and  purchaser:  {Sparroia 
V.  Oxford,  Worcester,  and  WolverlMinpton  Railway 
Company,  9  Hare,  436).  But  the  power  to 
take  the  lands  is  not  at  the  date  of  the 
notioe  but  six  months  after,  at  its  expira- 
tion: (}Iorgan  v.  Metropolitan  Bailicay  Gotn- 
pany,  in  error  L.  Bep.  5  C.  P.  97.)  In  that  case 
the  railway  company  had  given  the  plaintiffs 
notice  of  their  intention  to  taJke  their  premises  at 
the  expiration  of  six  months,  and  the  plaintiffs 
accordingly  had  taken  other  premises,  ana,  the  six 
months  having  expired  meanwhile,  the.  former 
premises  remained  upon  their  hands.  The  Lord 
Chief  Baron  said,  that,  in  consequence  of  the 
notioe  given  to  them  bv  the  company,  the  plaintiffs 
were  not  only  entitled  to  a  mandamus,  but  to  an 
action  for  damages  also.  He  goes  on  to  say,  that 
the  company  wore  bound  to  give  the  plaintiffs  a 
notice  to  treat  within  a  reasonable  time  after  the 
eniration  of  the  six  months  from  which  notice  to 
take  was  served  upon  them,  but  he  does  not  say 
that  compensation  is  due  from  the  time  of  the  first 
notioe.  So  the  interest  which  the  corporation  are 
entitled  to  take  is  the  interest  at  the  expiration  of 
the  notice.  The  premises  are  bound  from  the  time 
of  notice  to  treat,  but  if  the  tenant  has  sustained 
any  costs  or  losses  by  removing  before  the  expira- 
tion of  the  term,  he  would  be  entitled  to  compen- 
sation. 

WnxES,  J. — We  are  not  satisfied  npon  the  argu- 
ment tha^  the  plaintiffs  interest  in  the  premises 
was  less  than  that  of  a  year,  nor  are  we  satisfied 
that  any  distinction  ought  to  be  drawn  in  ftvour 
of  the  Lord  Mayor  from  the  time  of  notioe  to  quit 
and  notice  to  treat,  both  which  notices  were  em- 
bodied in  one  document  in  the  present  case.  Taking 
the  two  notices  together,  and  bearing  in  mind  the 
decision  in  Morgan  v.  The  Metropolitan  Bailtoay 
Comyanu  (L.  Rep.  4  C.  P.  7 ;  18  L.  T.  Bep.  N.  S.  668, 
I  think  Sir.  Thesiger  is  right  in  saying  the  notices 
compel  the  defendants  to  treat  for  the  premises,  or, 
following  the  opinion  of  the  Lord  Chief  Baron, 
that  they  are  to  take  them  as  an  obligation.  As 
the  case  comes  before  us,  the  notioe  to  treat  has 
relation  to  the  time  when  given,  which  is  at  the 
same  time  as  the  notioe  to  quit.  The  land  was  to 
be  taken  according  to  the  provisions  of  the  Act  of 
Parliament,  which  has  a  binding  effect  on  ths  pre- 
mises from  the  time  of  the  notice,  as  at  the  expira- 
tion of  the  six  months.  It  means,  "  We  have 
made  up  our  minds  to  take  your  lands,  and  we 
give  yon  notice."  The  giving  the  first  notioe  is 
the  period  to  which  all  questions  of  compensa- 
tion for  injury,  damage,  or  losses  of  any  kind 
must  be  referred,  and  if  such  is  the  case  for  one 
purpose,  why  not  for  all  purposes?  The  six 
months'  notice  was  intended  for  the  tenant's  benefit 
that  he  should  leave  without  incurring  useless 
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■expenBes.  In  applyine  the  121st  section  of  the 
L^ds  Clauses  Consoliclation  Act  1845,  apart  from 
the  34th  section  of  the  London  (City)  Improvement 
Act,  there  is  no  doabt  you  must  take  the  estate  of 
the  tenant  at  the  time  of  the  notice.  There  is  no 
doubt  in  this  case  that  at  the  time  of  such 
notice  the  plaintiff  had  more  than  a  year's  tenancy, 
Aud  proceedings  would  hare  been  taken  ag^nst 
him  under  the  provisions  of  sect.  21,  where  his 
estate  was  freehold  or  leasehold.  The  13th  section 
of  the  Local  Act  gives  a  power  to  take  houses  and 
lands,  but  not  to  purchase  them,  while  the  34th 
section  is  not  especially  directed  to  the  case  of 
tenants  tmm  year  to  year,  but  to  all  classes  of 
persons,  whether  tenants  at  will,  by  the  year,  or  in 
lee.  It  is  framed  for  the  benefit  of  the  city,  and 
«uacts  that  all  persons  in  the  actual  possession  of 
any  lands  to  be  taktn  or  purchased  by  virtue  of 
the  Act,  as  owners,  leaseholders,  tenants  at  will  or 
lessees,  for  a  year  or  for  any  shorter  time  or  other- 
wise, shall,  at  the  expiration  of  six  months  from 
and  after  notice,  in  writing,  from  the  mavor, 
aldermen,  and  commons,  or  their  agent  auly 
authorised,  shall  have  been  left  on  the  premises,  or 
80  soon  after  as  thev  shall  be  required  so  to  do, 
peaceably  and  quietly  deliver  up  to  the  mayor, 
aldermen,  and  commons,  or  the  person  authorised 
by  them  to  take  possession  thereof,  and  in  order 
to  remove  all  doubt  the  section  ends,  "  but  no  such 
possession  shall  be  delivered  up  until  such  pay- 
ment or  deposit  of  purchase  or  compensation 
money  shall  have  been  made  as  is  directed  by  the 
Lands  Clauses  Consolidation  Act  184-5."  The 
statute  deals  with  the  case  of  possession  where 

rssession  exists  without  regard  to  the  estate,  and 
am  of  opinion  that  the  plaintifi  is  entitled  to 
com^nsation,  and  in  such  a  manner  as  is  more  ex- 
pensive to  the  corporation,  namely,  by  the  verdict 
«f  ajuiy. 

Keating,  J. — I  am  of  the  same  opinion.  The 
period  of  time  when  the  tenant's  interest  deter- 
mined was  when  notice  to  quit  was  given.  Here 
the  two  notices,  one  the  notice  to  quit,  the  other 
the  notice  to  treat,  were  combined  m  one.  The 
six  months  merely  relates  to  the  time  when  the 
corporation  will  require  possession.  Mr.  Thesiger 
lUTgues  that  the  period  was  at  the  expiration  of  the 
six  months,  but  they  are  bound  to  take  the  lands 
from  the  date  of  the  notice.  The  notice  means.  We 
take  your  lands,  and  at  any  time  after  the  expira- 
tion of  six  months  yon  must  deliver  up  possession 
and  have  compeusation  assessed. 

BaETT,  J.— The  question  of  possession  in  sect. 
34  leaves  every  question  to  be  dealt  with  according 
to  the  Lands  Clauses  Cousolidation  Act. 

Collier,  J. — The  21st  section  of  the  Lands 
Glauses  Consolidation  Act  gives  the  tenant  twenty- 
one  days  to  consult  his  interest  and  to  state  par- 
ticulars of  his  claim.  Here  the  time  is  simply 
extended  to  six  months,  but  as  the  provisions  are 
not  altered,  that  makes  no  possible  difference  on 
the  principle  on  which  compensation  is  to  be 
assessed. 

Jtidgntent  for  the  plaintiff. 

Attorney  for  plaintiff,  Bteioitt. 

Attorney  for  defendants,  NeUon. 


(ffifquitg  Courtg. 

— ♦ — 

COVBT  OP  APTEAIi  HT  CSAVCEBT. 

Baported  bj  Txoiua  BBOonsm,  E.  SrawiJtT  Bochb,  tnd 
H.  PxAT,  Eaqrs.,  Barristen-ftt-Law, 

Wednesday,  Aug.  2,  1871. 
(Before  the  Lords  Justices.) 
Heinbich  v.  Sctton. 
Be  FiDDEY  (A  Solicitor). 
Solicitor — Coats — Charge  on  property  recovered  or 
preserved  by  hie  exertions — In  what   court    his 
application  oughi  to  be  tnade — "  StiU  depending  " 
—Statute  23  $■  24  Vict.  c.  127,  s.  28. 
VTheti  a  solicitor  makes  an  application  to  the  Court 
of  Chancery  to  have  it  declared  that  he  is  entitled 
to  a  charge  upon  property  which  has  been  recovered 
or  preserved  by  nim  for  his  dient  in  a  suit  in 
whu:h  he  has  oeen  employed,  he  must  make  his 
application  to  the  judge  to  wliose  court  the  suit  it 
attached,  and  the  appliecUion  must  be  entitled  in 
that  siiit  as  well  as  tn  the  matter  of  the  solicitor. 
Decision  of  Matins,  V.C.  reversed. 
This  was  an  appeal  firom  a  decision  of  Malins,  Y.C. 
A  Mrs.  Jones  sold  a  reversionary  interest  to  which 
she  was  entitled  in  some  land  to  a  Mr.  Frost  for 
2bl.    She  afterwards  instituted  a  suit  in  the  Bolls 
Court  to  have  the  sale  set  aside  on  the  ground  of 
under  value.    Frost  submitted  to  a  decree  in  this 
suit  setting  aside  his  purchase.    In  this  suit  she 
employed  Mr.  Fiddey  as  her  solicitor.    She  after- 
wards, with  other  plaintiffs,  instituted  in  the  Court 
of  Malins,  V.C,  the  suit  of  Heinrich  v.  Sutton,  in 
relation  to  the  same  property  against  some  other 
persons  who  claimed  an  interest  in  it.    In  this 
suit  she  employed  different  solicitors.    The  costs 
of  Mr.  Fiddey  in  the  suit  of  Jones  v.  Frost  had 
been  taxed  at  1201.,  and  he  applied  by  summons  in 
the  suit  of  Heinrich  v.  Sutton  for  a  declaration 
that  he  was  entitled  to  a  chartfe  upon  the  property 
for  his  costs.    Malins,  Y.C.  held  him  entitled  to 
the  order,  and  Mrs.  Jones  appealed. 

De  Gex,  Q.O.  and  Bamadge,  on  behalf  of  the 
appellant,  contended  that  the  order,  if  Mr.  Fiddey 
was  entitled  to  it  at  all,  could  only  be  made  at  the 
Rolls,  and  in  the  suit  of  Jones  v.  Frost.  According 
to  sect.  28  of  the  Act  23  &  24  Vict.  c.  127,  the 
application  was  to  be  made  to  "  the  court  or  judge 
before  whom  any  such  suit,  matter,  or  proceeding 
has  been  heard  or  shall  be  depending."  That  could 
not  mean  any  branch  of  the  Court  of  Chancery ;  it 
could  only  mean  the  court  to  which  the  suit  in 
which  the  solicitor  was  employed  was  attached. 
That  this  was  so  was  shown  by  the  fact  that  in 
Be  Keane  (24  L.  T.  Rep.  N.  S.  57),  Stuart,  V.C. 
required  a  similar  application  to  be  entitled  in  the 
suit  in  which  the  solicitor  had  been  employed. 
Malins,  V.C.  had  no  jurisdiction  in  this  cas9. 

Shapicr,  Q.  C,  and  Story  ilashdyne,  on  behalf  of 
Mr.  Fiddey,  argued  that  the  order  could  not  pro- 
perly be  made  in  the  suit  of  Jones  v.  Frost,  as 
that  suit  was  at  an  end.  The  28th  section  of  the 
Act,  when  it  spoke  of  "  the  court,"  intended  any 
branch  of  the  court.  It  was  not  necessary  to 
entitle  Uie  application  in  the  suit  at  all.  In  Be 
Keane,  it  was  only  so  entitled  for  convenience 
sake,  because  it  happened  to  be  made  to  the  judge 
to  whose  court  the  suit  was  attached.  The  Act 
only  required  the  application  to  be  entit  ed  in  the 
matter  of  the  solicitor. 
Without  calling  for  a  reply. 
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Lord  Jastice  Jaitbs  said  that  he  thought  the 
order  had  been  improvidently  gjranted ;  it  ought 
not  to  have  been  made  bv  this  branch  of  the 
court.  The  application  ought  to  have  been  made 
in  the  Soils  Court.  The  argiunent  upon  the  con- 
struction of  sect.  28  of  the  Act  really  amounted 
to  this,  that  the  word  "judge "  ought  to  be 
struck  out  of  it,  and  that  the  section  shonld  be 
read  as  if  it  had  only  said  "  the  court,"  instead 
of  "the  court  or  judge."  It  was  clear  that  the 
charge  upon  the  property  was  not  a  thing  which 
was  to  be  given  ibr  a  particular  sum,  but  it  was 
to  be  for  such  an  amount  as  to  the  court  or 
judge  should  appear  just.  That  would  seem  to 
show  that  it  was  to  be  subject  to  inquiry,  and  to 
the  exercise  of  a  judicial  discretion,  and  the  judge 
■who  had  heard  the  suit  originally  was  surely 
the  proper  person  to  exercise  that  discretion.  That 
threw  some  light  upon  the  reason  why  the  word 
"judge  "  was  introduced  into  the  section.  It  was 
only  a  judge  of  the  Court  of  Chancery,  as  distin- 
guished from  a  court  of  law,  of  whom  it  could  be 
Eredicated  that  a  suit  or  matter  was  depending 
efore  him,  because  in  that  court  suits  or  matters 
were  attached  to  the  court  of  a  particular  judge. 
An  action  at  law,  on  the  other  hand,  was  dependuig 
in  or  attached  to  a  particular  court,  but  not  to  any 
particular  judge  of  the  court.  It  was  reasonable 
that  the  judge  oefore  whom  the  proceedings  in  the 
suit  had  been  carried  on  from  the  beginning  should 
be  the  person  who  was  to  exercise  a  judici^  discre- 
tion as  to  the  amount  of  charge  upon  the  property 
to  which  the  suit  related  which  should  be  given  to 
the  BoUcitor  who  by  his  exertions  had  recovered  or 
preserved  it  for  his  client.  It  would  be  inconsistent 
with  the  spirit  of  the  provisions  of  sect.  28  that  a 
judge  who  had  not  heaid  the  suit  originally  should 
exercise  a  judicial  discretion  of  this  kind.  This  was 
in  substance  the  view  which  Vice-Chanoellor  Stuart 
must  have  taken  of  the  construction  of  the  section 
when  he  made  the  order  which  had  been  referred 
t*  in  iie  Keane.  He  required  that  the  application 
should  be  entitled  in  the  suit  in  which  the 
solicitor  had  been  employed,  and  that  must  have 
been  because  the  application  was  really  an  applica- 
tion in  that  suit,  and  onght  therefore  to  have 
been  made  to  the  judge  who  had  heard  the  suit, 
and  before  whom  it  was  depending.  His  Lordship 
was  of  opinion  that  the  order  h^  not  been  made 
by  the  proper  jurisdiction,  and  it  must  be  dis- 
charged upon  that  ground,  without  entering  into  the 
merits.  The  respondent  must  pay  the  costs  before 
the  Yioe-Chancellor,  bat  no  costs  of  the  appeal 
would  be  given. 

Lord  Justice  Melush  expressed  his  concurrence. 

Solicitors  for  the  appellant,  Wilkinton  and 
Sowhtt. 

Sohcitor  for  the  respondent,  0.  Fiddey. 


Friday,  Aug.  4, 1871. 
(Before  the  Lords  Justices.) 
Be  Leigh's  T&vsts. 
BaUway  Company — Pwrchcue  of  land  in  aeitlemeni 
— Bcinvettment  of  purchate  money  —  Repairs — 
Erection  of  new  mmdinga — Permanent  improve- 
menie — Tenant/or  life  caid  remainderman — Cottt 
— Advene  litigation — Apportionment — TheLa/ndi 
Cla/uses  Oontolidation  Act  1845,  8^9  Viet,  e.  18, 
».  69. 
Land  forming  part  of  a  settled  estate  ivae  ptirchated 


by  a  railway  company  wnder  their  pariuNNCHtorjr 
powers,  and  thepttrehaie  money  too*  paid  into  «ouH 
under  tlie  proaisions  of  the  Lands  Ctawses  OonsoU- 
dalion  Act  1845.  The  tenatU  for  life  preseiUed  a 
petition  asking  that  theTnoncymight  he  applied  (1)  tn 
repaying  a  sum  that  he  had  already  eaopended  in 
improvements  to  and  repairs  of  the  mansum  hoftse, 
aiid  in  erecting  new  farm  buildings  uptyn  one  of" 
tlie  farms  belonging  to  the  estate,  the  tenant  of 
which  was  ready  to  pay  a  larger  rent  in  eonie- 
qiienee  of  the  improvements  (2)  tn  repairing  Oie 
roof  of  the  mansion  house  which  was  not  water' 
tight  (3)  ni  erecting  new  farm  buildings  tqaon 
fowr  other  f<vnns  belonging  to  the  estate  (4)  in 
putting  down  a  ptihlic  house  on  the  estate,  and 
building  in  its  place  cm  improved  house  of  lh« 
same  kind,  which  it  was  expected  would  produce 
a  much  higher  rental  than  the  old  one.  The 
rmnainderm,en  cotuented  to  the  proposed  apjdiea- 
tion  No.  4,  but  not  to  Vie  others. 

Held,  tliat  no  part  of  what  had  already  been  spent 
by  tlie  tenant  for  life  in  repairs  and  improvementg 
ought  to  be  repaid  out  of  the  money  %n  court,  h» 
not  being  entitled  to  ei'eate  any  charge  on  the 
estaiefor  the  anwunt  which  he  had  so  eimended : 

Held  also,  that,  the  tenant  for  life  being  the  proper 
person  to  keep  the  mansion  house  in  repair,  even 
though  lie  was  not  aeeountable  for  dilapidations, 
the  proposed  expenditure  on  repairs  of  the  manaion 
house  ought  not  to  be  paid  out  of  the  fund  tn 
court : 

Held  also,  that  the  erection  of  new  buildings  upon 
the  estate  was  in  substance  the  same  thing  as  the 
purchase  of  buildings  upon  other  land,  and  that 
the  fund  in  couH  might  be  applied  in  paying  the 
expense  of  such  erection,  but  thai  it  ought  not 
to  be  so  applied  loithout  the  consent  of  the  remain- 
dermen. 

An  order  was  accordingly  made  {reversing  a  decision 
of  Bacon,  V.  C),  for  the  payment  of  uie  proposed 
expenditure  on  new  buUdings  to  which  the  re- 
maindermen consented,  tlie  money  to  be  paid  upon 
the  chief  derk  certifying  the  due  execution  of  the 
work. 

When  the  petition  was  set  down  for  hearing 
before  the  Vice-Chancellor  only  the  railway 
company  were  served,  and  they  not  opposing,  the 
Viee-ChanceUor  made  an  order  sanctioning  aU  the 
expenditure  which  was  asked  for  by  the  petUian. 
Before,  however,  this  order  had  feewi  drawn  up, 
tlie  making  of  ii  came  to  the  knowledge  of  the 
remaindermen.  They  then  applied  to  the  Vice- 
Chancellor  to  home  the  petition  reheard  in  their 
presence.  This  was  done,  and  the  Vice-Chancellor 
made  a  new  order,  refusing  to  sanction  any  of  the 
expenditure  asked  for : 

Hda,  that  the  railway  company  could  only  he  called 
upon  to  pay  the  costs  of  one  hearing  before  the 
Vice-ChcmeeUor. 

A  local  board  of  health,  who  had  taken  another  part 
of  the  settled  estate,  and  whose  purchase  money 
had  also  been  paid  into  court,  were  respondents  to 
the  same  peiitimi,  by  which  it  was  proposed  <dso 
to  deal  vnth  their  pui-chase  money  : 

Held,  that  the  costs  of  the  one  hearing  before  the 
Vice-ChanceUor  must  be  paid  in  moieties  by  the 
railway  company  and  tlie  local  board. 

This  was  an  appeal  by  the  tenant  for  life  of  certain 

settled  estates  from  the  refusal  of  V.C.  Bacon  to 

allow  some  sums  of  money  which  had  been  paid 

into  court  under  the    provisions  of   the   Lands 

Clauses  Consolidation  Act  1845,  to  be  appUed  in 
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paying  for  repairs  of  the  mansion,  and  for  the  erec- 
tion of  some  new  buildings  upon  some  forms  which 
formed  part  of  the  settl^  estate.  The  moneys  in 
ouestion  were  the  purchase  moneys  of  portions  of 
tne  settled  estate  which  had  been  taken  by  the 
Lancashire  and  Yorkshire  Railway  Company  and 
the  Wigan  Local  Board  of  Health  under  their 
statutory  powers.  The  petition  stated  that  the 
tenant  for  life  had  lately  expended  the  sum  of 
15812.  6s.  in  making  "  substantial  and  permanent " 
improvements  upon  the  mansion  house  and  the 
grounds  attached  thereto,  such  as  erecting  a  fire 
tank  and  water  closet,  a  hot-water  apparatus,  gas- 
works, and  a  new  conserratory  and  hothouse,  and 
reglazing  and  repairing  the  vineries,  all  which  im- 
provements, the  petition  alleged,  were  calculated 
to  increase  the  value  of  the  mansion  bouse  and 
grounds,  and  t^o  render  the  same  more  commodious 
to  live  in  and  more  eligible  for  letting,  in  case  it 
should  be  necessary  to  let  the  same.  The  petition 
also  stated  that  the  tenant  for  life  had  lately  ex- 
pended 142J.  6».  \0d.  in  erecting  a  new  hop  kiln  and 
buildings,  and  a  new  cooling  floor,  at  one  of  the  farms, 
called  Nettlestead  Court  Farm,  and  it  alleged  that 
these  erections  were  pjreatly  needed,  and  were  sub- 
stantial and  permanent  improvements,  and  that  in 
consideration  of  them  the  tenant  of  the. farm  was 
-willing  to  pay  by  way  of  increased  rent  interest  at 
51.  per  cent,  per  annum  upon  the  142i.  6».  lOd. 
The  petition  asked  that  these  two  sums  of  1581J.  68. 
and  1422.  6*.  lOd.  might  be  repaid  to  the  tenant  for 
life  out  of  the  fund  in  court. 

The  petition  also  asked  that  an  expenditure 
might  be  authorised  out  of  the  fund  in  court  of 
lOOi.  for  repairing  the  roof  of  the  mansion 
house,  which  was  not  watertight,  and  3572. 
in  building  additional  servants'  rooms  there ; 
an  expenditure  of  444{.  in  repairs,  improvements, 
and  alterations  in  the  buildings  at  the  Black  Fens 
Farm ;  an  expenditure  of  350L  in  increasing  the 
oast-houses  and  building  a  cottage  at  the  East  Far- 
leigh  Farm  (the  tenant  m  that  case  being  willing 
to  pay  an  additional  rent  of  5  per  cent,  upon  the 
outlav) ;  an  expenditure  of  3001.  in  erecting  addi- 
tional cottages  for  farm  labourers  at  the  Bocks 
Farm  (the  tenant  being  willing  to  pay  an  additional 
rent  of  5  per  cent  on  the  outlay) ;  and  an  en)endi- 
ture  of  700{.  in  pulling  down  and  rebuiloing  a 
public  house  called  "  The  Leigh  Arms ;"  which  the 
petition  stated  to  be  so  much  dilapidated  that  it 
would  not  be  worth  the  expense  of  repuring. 
It  was  also  estimated  that  by  means  of  the  rebuild- 
ing the  rental  would  be  increased  from  18J.  to  501. 
a  year.  The  petition,  when  it  was  presented,  was 
not  served  upon  the  remaindermen,  out  only  upon 
the  railway  company  and  the  local  board  of  health, 
and  they  not  opposing  what  was  asked  for,  the 
Vice-Chancellor  made  an  order  according  to  the 
prayer  of  the  petition.  Before,  however,  tne  order 
bad  been  drawn  up,  the  remaindermen  became 
aware  of  what  had  been  done,  and  they  immediately 
applied  to  the  court  to  have  the  order  stayed,  and 
for  a  rehearing  of  the  petition  in  their  presence. 
The  petition  was  reheard  accordingly,  and  counsel 
appeared  for  the  remaindermen,  and  opposed  it. 
■The  Vice-Chancellor  then  refused  to  sanction  any 
of  the  proposed  payments.  From  this  decision 
the  petitioner  appealed,  and  on  the  hearing  of  the 
appeal  his  counsel  stated  that  he  should  not  ask  to 
have  the  expense  of  building  the  new  conservatory, 
or  that  of  erecting  the  additional  rooms  for  ser- 
vants, or  that  of  reglazing  the  vineries,  paid  out  of 


the  fund  in  court.  These  three  items  amounted  to 
more  than  12002.  Upon  the  original  hearing,  the 
Vioe-Chanoellor  ordered  the  costs  of  the  petition  to 
be  paid  by  the  respondents,  the  railway  company 
and  the  local  board  of  health.  Upon  the  second 
hearing  his  Honour  ordered  the  costs  of  the 
remaindermen  to  be  paid  by  the  tenant  for  life, 
and  he  directed  the  tenant  u>r  life,  as  well  as  the 
railway  company  and  the  local  board,  to  bear  their 
own  costs. 

Freeliiiq  and  LittMey,  on  behalf  of  the  appellant, 
contended  that  all  which  was  now  asked  for  was  an 
expenditure  upon  substantial  and  permanent  im- 
provements to  the  property  which  would  be  benefi- 
cial to  the  remaindermen.  The  authorities  showed 
that  the  court  would  sanction  this. 

Re  Wight's  Estates,  6  W.  Bep.  718 ; 

Ex  parte  Davis,  3  Do  G.  &  J.  144 ; 

Be  ItKUmbent  of  Whitfield,  IJ.  &  H.  610; 

Ex  parte  Melward,  27  Boav.  571 ; 

Re  Johnson's  Settlements,  L.  Bep.  8  Eq.  348 ; 

Re  GUlheroe's  Trusts,  20  L.  T.  Bep.  N.S.  6; 

Re  Rvdyerd's  Trvtts,  2  Qiff.  394 ; 

Re  Dummer's  Will,  2  De  G.  J.  &  S.  515 :.  12  L.  T.  Bep. 
N.S.626; 

Ex  parte  Rector  of  Holywell,  2  Dt.  &  S.  463 ;  12  L.  T. 
Bep.N.S.726; 

Ex  parte  Shaw,  4  T.  4  C.  Ex.  506. 
Re  Lathropp'g  Charity  (L.  Rep.  1  Eq.  467;  13 
L.  T.  Bep.  N.  S.  784),  was  distinguishable  as  being 
the  case  of  a  charity. 

Winile,  appeared  for  the  trustees. 
Eddie,  Q.  C,  and  Treinlctt,  appeared  for   the 
remaindermen. 

Lord  Justice  Jam£S  directed  them  to  confine 
their  arguments  to  the  question  of  the  proposed 
expenditure  for  new  buildings  at  the  different 
farms  mentioned  in  the  petition.  Their  lordships 
would  not  sanction  the  repayment  to  the  tenant 
for  life  of  the  sums  which  he  nad  already  expended, 
for  be  was  not  entitled  to  charge  those  sums  upon 
the  estates.  Nor  could  the  proposed  expenditure 
upon  repairs  of  the  mansion  bouse  be  sanctioned. 

Eddit,  Q.  C.,  then  stated  that  the  remaindermen 
would  not  raise  any  objection  to  the  proposed 
expenditure  in  new  buildings  at  the  &rms.  They 
did,  however,  object  to  the  proposed  outlay  in  re- 
buUding  "  The  Leigh  Arms.'' 

Lord  Justice  James  said  that  the  court  would 
not  order  the  expenditure  to  which  the  remainder- 
men objected  to  bo  paid  out  of  the  fund  in  court. 
If  there  was  jurisdiction  to  do  so  there  was  still 
the  further  question  whether  that  jurisdiction 
ought  to  be  exercised.  The  question  whether  the 
court  could  sanction  an  expenditure  upon  new 
buildings  seemed  to  be  covered  by  previous 
decisions.  The  erection  of  a  new  building  was 
in  substance  the  same  thing  as  the  acquisition  of 
a  new  property.  The  principle  of  the  decisions 
was  that  it  was  really  tne  same  thing  whether  a 
new  house  was  built  upon  the  settled  estate,  or  a* 
house  outside  the  boundary  of  the  estate  was 
acquired  by  purchase.  With  regard  to  the  repairs 
of  the  mansion  house,  the  tenant  for  life,  even 
though  he  was  not  liable  for  dilapidations,  was  the 
proper  person  to  pay  for  them,  and  therefore  the 
proposed  expenditure  for  that  purpose  could  not  be 
allowed.  The  Vice- Chancellors  order  would 
therefore  be  varied  to  the  extent  of  sanctioning 
the  payment  out  of  the  fund  in  court  of  the  ex- 
pense of  erecting  the  proposed  new  buildings  at 
the  four  farms  mentioned  in  the  petition.  The 
order  would  be  that  the  amount  expended  in  each 
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case  (not  exceeding  the  estimate  given  in  the  peti- 
tion) should  be  paid  out  of  the  fund  in  court  upon 
the  chief  clerk  certifying  the  due  execution  of  the 
•work. 

Lord  Justice  Mellish  expressed  his  concurrence. 

FreeUiu)  then  asked  that  the  costs  befoi-e  the 
Vice-Chancellor  might  Ije  ordered  to  Ije  paid  by 
the  railway  company  and  the  local  boanl. 

Leonard  Field,  on  behalf  of  the  local  board,  and 
Willis,  on  behalf  of  the  railway  company,  urged 
that  they  ought  only  to  pay  between  them  the  costs 
of  one  bearing  before  the  Vice-Chancellor.  The 
cxjiense  of  a  second  hearing  was  not  cansed  by 
any  neglect  of  theirs,  but  by  a  contest  between  the 
tenant  for  life  and  the  remaindermen. 

Lord  Justice  Jauks  said  that  the  company  and 
the  local  board  must  pny  in  equal  shares  the  coets 
of  one  hearing  in  the  court  below. 

Solicitors  :  Beaehcroft  and  Tlioiiipeon ;  Meytiell 
and  Pcmherton;  Clarh;  Wuodcocl;  and  Syland; 
ISharpe,  I'urkere,  and  Co. 


TliitrgJay,  Nov.  16.  1871. 

(Before  the  Lodds  Jcstices.) 

E.':  parte  Cloichj  Be  I}:gu.\v. 

Banl-nqitcy   Ait  1861,  »».  194,  197— Deed  of  in- 

epeetorthip — Ueiji»t ration  under  ».  194 — Jurindie- 

iion  of  the  Court  of  Baiihrnptey. 
Sect.  197  of  the  Btiiihiipfcy  Act   1861,  given  tU 

Court    of  BttHkrnpfc>i  jurisdiction    over    deeds 

reyistm-ed  under  section  194  of  that  Art. 
Ex  pa\ie  Atkinson ;  Be  Brooksbank  (22  L.  T.  Bep. 

N.S.  279;  L.  Bep.  9  En.  736),  folhwed.. 
Ex  parte  Morgan;  Be  Woodhouse  (7  L.  T.  Ben. 

N.  S.  729 ;  1  De.  G.  J.  c^  S  288),  not  followed. 
This  was  an  appeal  from  a  decision  of  the  judge  of 
the  Halifax  County  Court. 

The  debtor,  in  1868,  executed  a  deed  of  inspector- 
ship containing  the  usual  covenant  to  assign  his 
property  to  the  trustees  when  called  upon  to  do  so, 
and  the  deed  was  registered  under  the  194th 
section  of  the  Bankruptcy  Act  1861. 

The  debtor  having  received  a  certain  sum  of 
money,  the  trustees  of  the  deed  made  an  applica- 
tion in  the  County  Court  that  he  might  be  ordered 
to  pay  over  the  amount  to  them  upon  the  trusts  of 
the  deed.  The  judge  of  the  County  Court  having 
refused  to  make  the  order  on  the  ground  that  he 
had  no  jurisdiction  with  respect  to  a  deed  registered 
'Bndcr  the  194th  section  of  the  Act.  the  trustees 
appealed  from  his  decision. 

Be  Gcx,  Q.C.  and  Bagley,  for  the  appellant,  con- 
tended that  the  deed,  though  registci-ed  under  the 
194th  section,  was  subject  to  the  jurisdiction  given 
to  the  Court  of  Bankruptcy  by  sect.  197  of  the 


Bankruptcy  Act  1861,  relying  upon 
Tynton*  v.  Qeorgt,  10  L.  T. 
68;  and 


Synton»  v.  Qeorgt,  10  L.  f .  Rop.  N.  S.  424 ;  3  H.  &  C. 


Bx  parte  Atkinson;  Re  Brooksbank,  22  L.  T.  Bep. 
N.  S.  279 ;  L.  Bep.  9  Eq  736. 

R^}xbHrgh,  Q.C.  and  Bobertsoii  Griffiths,  for  the 
respondents. 

Beed,  for  other  parties. 

Without  calling  for  a  reply. 

Lord  Justice  James  said  that  he  could  see  no 
reason  why  the  197th  section  should  not  ajiplv  to 
deeds  registered  under  the  194th  section  as  well  as 
to  deeds  registered  under  the  192ud  section  of  the 
Act.  The  words  of  the  197th  section  were,  "  Prom 
and  after  the  registration  of  every  such  deed,  &c., 


the  debtors  and  creditors,  &c shall  in  alb 

matters  relating  to  the  estate  and  effects  of  such 
debtor  be  subject  to  the  jurisdiction  of  the  Court 
of  Bankruptcy,"  &c.  There  was  no  reason  why 
the  words  "  every  such  deed  "  should  apply  to  deeds- 
registei-ed  under  the  192nd  more  tlian  to  deed» 
registered  under  the  194th  section.  The  County 
Court  judge  sitting  as  a  court  of  bankruptcy  had 
full  jurisdiction  to  deal  with  all  questiou.s  arising 
under  the  deed,  and  the  case  must  be  referred  back, 
to  him  with  a  declaration  to  that  effect. 

Lord  Justice  Mku.isii  was  of  the  same  opuiion. 

Solicitors  for  the  appellants.  Emmets,  Wat-son 
and  Emmet,  for  Emmet  and  Emmet,  Halifax. 

Solicitors  for  the  respondents,  Edwards,  ftayton 
and  Jatfues,  for  /.  and  H.  J.  Franklin,  Halifitx. 


Tlmrsday,  Nov.  23,  1871. 
(Before  the  Lords  Jcsticks.) 
Ex  parte  BoLLASD ;  Be  Ciierby. 
Bankruptcy  Act  1869,  s.  92 — Fraiuhdent  preference 
— "  With  a  view  of" — "  Voluntarily" — Contem- 
plation  of  bankruptcy. 
A  bankrupt  having  shortty  before  his  bankruptcy 
made  a  large  payment  to  a  creditor,  the  trustee 
dmm^d  to  have  tlte  money  refunded  on  the  ground 
thai  the  nayment  constituted  a  fraudulent  prefer- 
ence unaer'the  92nd  section  of  the  Banhntptcy  Art 
1869.  The  County  Court  judge  directed  the  ques- 
tion to  be  tried  by  a  jury,  who,  in  reply  to  the 
issttes  left  to  tliem,  fouiul  titat  the  bankrupt  was, 
at  tlte  time  lie  made  tlie  pamnent,  unable  to  pay  his 
debts  1  that  he  did  not  nwice  the  paymetU  with  a 
vifno  of  preferring  the  payee  over  his  oOter 
creditors ;  and  that  he  made  tlte  payinenf  vo{un- 
tarily  and  without  real  pressure  from  the  payee  at 
a  time  when  lie  might  be  reasonably  supposed  to 
know  that  bankruptcy  was  imminetU. 
Jleli,  tltat  as  tJiejunj  had  found  as  a  /act  that  tJur 
bankrupt  did  not  make  tlte  payment  with  a  view 
of  jtreferring  tlie  payee  over  his  other  creditors, 
the  payment  did  not  amount  to  a  frauduletit  pre- 
ference  under  the  92nd  section  of  me  Act. 
Held,  also,  that  the  issue  left  to  the  jury,  whetlter  the 
bankrupt  made  the  payment  voluntarily  and  with- 
out real  pressure  was  wholly  immaterial,  and  that 
the  issues  ought  to  have  been  in  the  very  tcords  of 
the  92tid  section,  and  otiglit  to  have  included  tlie 
question  whether  tlte  creditor  was  "a  payee  «»* 
good  faith  and  for  vcUttable  consithiralion,"  but 
that  as  no  objection  had  been  tAikcn  to  the  findings 
of  the  jury  tlte  court  could  not  go  behind  their 
verdict. 
Decision  of  tlte  Chief  Judge  (25  L.  T.  Bep.  N.  S., 

276)  affi)-med. 
Seinble,  that  in  the  i*2nd  section  of  the  Bimkruptcu 
Act  1869,  the  words  "  with  a  view  of  giving  such 
creditor  a  preference  over  tlte  other  creditors  "  are 
l>racticaUy  equivalent  to  the  ivord  "  volutttarily  " 
in  the  teehnical  sense  which  it  luid  uiider  the  old 
law  I   and  that  the  provision  as  to  tlte  person 
making  tlte  paijment  becoming  battkrnpt  within 
three  months  after  the  date  of  tlte  pmiment  is  sub- 
stituted for  "contemplation  of  battkAtptcy  "  under 
the  old  law. 
Tms  was  an  appeal  from  a  decision  of  the  Chief 
Judge  in  Bankruptcy,  reversing  a  decision  of  the 
judge  of  the  Liverpool  County  Court,  whereby  it 
was  declared  that  a  certain  payment  made  by  the 
bankrupt  amounted  to  a  fraudulent  perference, 
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Ex  jiaiie  Boliaxd;  Be  Chkbry. 


[Chax. 


and  the  payee  was  ordered  to  refund  the  amonnt 
to  the  trustee  of  the  bankrupt's  estate. 

The  hearing  before  the  Chief  Judge  in  Bank- 
ruptcy is  reported  in  25  L.  T.  Rep.  N.  S.  276, 
where  the  facts  of  the  case  will  be  found  fully 
stated. 

Hertehfll  (of  the  Common  Law  Bar,  with  him 
Lttlle,  Q.C.)  for  the  appellant. — We  contend  that 
this  payment  constitutod  a  fraudulent  preference 
withm  the  92nd  section  of  the  Bankruptcy  Act 
1869,  and  that  the  decision  of  the  Chief  Judge  ought 
to  be  reversed.  The  jury  did  indeed  find  that  the 
debtor  did  not  make  the  payment  with  the  view  of 
preferring  the  payee  over  his  other  creditors,  but 
their  other  findings  contradict  that  finding,  fur 
they  find  that  at  the  time  of  the  payment  he  was 
unable  to  pay  his  debts  as  they  became  due  fk>m 
his  own  moneys,  and  that  he  made  the  payment 
voluntarily  and  without  real  pressure  at  a  time 
when  he  might  reasonably  be  supposed  to  know  that 
bankruptcy  was  imminent.  It  is  a  conclusion  of 
law  from  tne  facts  found  by  the  juir  that  the  pay- 
ment was  a  fraudulent  preference.  As  Jervis,  C.  J., 
Bays  in  Hale  v.  AHhhU  (26  L.  J.,  N.  S.,  273,  C.  P.), 
*'  where  the  inevitable  consequence  of  the  act  done 
is  immediately  to  defeat  or  delay,  the  jury  must 
find  the  intent,  for  every  man  is  taken  to  contem- 
plate the  natural  and  necessary  consequence  of  his 
act."  Where  a  man  who  is  unable  to  pay  his 
debts,  voluntarily  and  without  real  pressure  pays 
one  of  his  creditors,  the  natural  and  necessary  con- 
sequence of  his  act  is  to  prefer  that  creditor  over 
his  other  creditors,  and  he  must  be  taken  to  have 
intended  to  do  so.  There  is  nothing  in  the  Act  of 
1869  to  get  rid  of  the  old  law  on  fraudulent  pre- 
ference, which  was  mainlr  the  result  of  judicial 
decisions.  In  Ex  parte  lemvett ;  lie  Craven  and 
Marslioll  (23  L.  T.  Rep.  N.  8.  650;  L.  Rep.  6  Ch. 
76),  James,  L.  J.,  says  :  "  It  is  said,  however,  that 
the  Bankruptcy  Ace  1869,  s.  92,  alters  the  law. 
....  It  appears  to  me  that,  to  make  that  section 
apply,  the  transaction  must  be  one  which  would 
have  been  an  act  of  fraudulent  preference  under 
the  old  law."  And  in  the  same  case,  Mellish,  L.  J., 
aays :  "  I  think  that  if  the  Legislature  had  intended 
to  alter  the  law  as  to  fraudulent  preference  to  such 
an  extent  as  to  say  that  a  payment  made  partly 
with  the  view  of  preferring  a  particular  creditor, 
but  partly  in  consequence  of  pressure,  was  a  fraudu- 
lent preference,  it  would  have  said  so  more  plainly. 
I  think  that  the  words  are  aimed  at  purely  voluntary 
payments."  The  bankrupt  in  the  present  case 
made  the  payment  without  real  pressure,  and 
when  he  was  unable  to  pay  his  debts;  he  must  be 
taken  to  have  intended  to  produce  a  result  which 
was  the  natural  consequence  of  his  action,  namely, 
to  give  the  payee  a  fraudulent  preference.  The 
words  of  the  92nd  section  are,  "  with  a  view  of 
giving  such  creditor  a  preference  over  the  other 
creditors ; "  what  a  man  does  "  with  intent  to,"  he 
does  "  with  a  view  of;"  the  teftns  are  equivalent. 
This  would  clearly  have  been  afraudulent  preference 
under  the  old  law,  and  we  contend  that  this  section 
was  not  intended  to  alter  the  old  law,  and  to  make 
anything  not  a  fraudulent  preference  which  was  so 
under  the  old  law.  If  the  payment  is  made  volun- 
tarily, and  in  contemplation  of  bankruptcy,  it 
amounts  to  a  fraudulent  preference,  and  the  Ixtnk- 
rupt  cannot  be  heard  to  sav  that  he  did  not  intend 
to  prefer  the  creditor.  [Mellish,  L.  J. :  In  the 
new  Act  the  provision  that  a  payment  made  with 
a  view  of  giving  a  preference  shall  be  deemed 


fraudulent,  it  the  person  making  it  become 
bankrupt  within  three  months  after  making 
the  payment,  substitutes  the  three  months  for 
the  old  "  contemplation  of  bankruptcy. "]  The 
scheme  of  the  new  Act  is  that  all  creditors 
shall  come  in  and  share  pari  passu  in  the  distri- 
bution of  the  bankrupt  s  assets ;  to  uphold  the 
Chief  Judge's  decision  would  be  to  narrow  this 
scheme.  It  is  clear  that  a  voluntary  payment  at  a 
time  when  the  debtor  knows  that  a  distribution  of 
his  assets  will  soon  become  necessary,  is  a  fraudu- 
lent preference.  But  it  is  said  that  the  payee 
received  the  money  in  good  faith  and  for  value,  and 
that  the  present  case  is  taken  out  of  the  92nd  sec- 
tion by  the  words  of  the  proviso  at  the  end  of  that 
section,  which  provides  that  "  this  section  shall  not 
affect  the  rights  of  a  purchaser,  payee,  or  incum- 
brancer, in  good  faith,  and  for  valuable  consider- 
ation." That  cannot  mean  the  mere  prior  existence 
of  a  debt,  for,  if  so,  it  would  include  and  protect 
any  creditor.  This  part  of  the  section  was  not 
brought  before  the  jury  at  all.  [Lord  Justice 
Mkllisii. — The  issues  sent  to  the  jury  ought  to 
have  been  in  the  very  words  of  the  section,  and 
ought  to  have  included  the  question  whether  the 
creditor  was  "  a  payee  in  good  faith  and  for  valuable 
consideration."]  Tlien  we  submit  that  we  are  at 
least  entitled  to  a  new  trial. 
The  following  cases  were  also  referred  to : — 

Freman  r.  Pope,  21  L.  T.  Bep.  N.  S.  816;  L.  Bep. 
9£q.206. 

BilU  V.  Smith,  12  L.  T.  Bep.  N.  S.  22  ;  34  L.  J.,  N.  S., 
68,Q.B. 

Without  calling  upon  Dc  Giw,  Q.C,  and  CJiarlet 
Russell  (of  the  Common  Law  Bar),  who  appeared 
in  support  of  the  order  of  the  Chief  Judge, 

Lord  Justice  James  said : — I  am  of  opinion  that 
the  decision  of  the  Chief  Judge  in  this  case  is  per- 
fectly well  founded.  I  think  that  the  matter  is 
determined  by  the  verdict  of  the  jury,  and  that  the 
proper  question  was  left  to  the  jury,  namely,  whe- 
ther the  debtor  made  the  payment  with  a  view  of 
giving  the  creditor  preference  over  the  other  cre- 
ditors. It  is  not  suggested  to  us  that  there  was 
any  miscarriage  on  the  port  of  the  judge  in  directing 
the  jury  as  to  it,  or  that  the  verdict  was  against 
the  evidence.  If  it  were  so,  there  should  have 
been  on  application  to  set  it  aside.  There  is  a  ver- 
dict by  the  jury — and  we  must  take  them  to  have  had 
evidence  to  found  it  upon— after  a  proper  direction 
ft«m  the  judge  defining  the  very  thing  which 
the  Act  of  Parliament  requires  as  to  fraudulent 
preference.  Then  it  is  said  that  there  is  another 
finding  of  the  ^ur^  in  answer  to  a  question  of  the 
judge,  which  is  inconsistent  with  their  former 
fincung ;  namely,  that  the  payment  was  made  to- 
Inntanly,  and  without  real  pressure.  But  that 
finding  seems  to  me  wbollv  immaterial,  ae  far  as  I 
can  see ;  and  I  cannot  go  oehind  the  miun  finding 
of  the  jury,  which  has  not  been  quarrelled  with  in 
any  mode ;  indeed  I  have  no  disposition  to  do  it, 
on  the  facte  g^ne  into  before  as  to  induce  us  to 
wraat  a  new  trial.  The  whole  question  is  whether 
tne  Chief  Judse  was  right.  On  a  verdict  finding 
as  a  fact  that  me  creditor  did  not  make  the  pay- 
ment with  a  view  of  giving  the  payee  a  preference 
over  the  other  creditors,  the  court  is  asked  to  find 
that  the  very  thing  did  exist  which  the  jury  have 
expressed  as  a  matter  of  fitct,  with  all  the  evidence 
before  them,  and  with  proper  directions  from  the 
judge,  did  not  exist.  I  am  of  opinion  that  the 
appcid  must  be  dismissed. 
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He  TUK    OhIKNTAL  CoMMERCIAi  BaKK  ;    ClaTM  OF  THE   ElTlOPEAS   BaXK. 


[Cbas. 


Lord  Justice  Mellish  said : — I  am  of  the  same 
opinion.  This  case  has  been  tried  on  certain 
iesnes  directed  before  the  judge  of  the  County 
Court.  The  first  issue  raises  the  -whole  question 
which  has  to  be  determined ;  namely,  whether  the 
bankrupt,  when  he  made  the  payment  to  Mr.  Mat- 
thews, was  unable  to  pay  his  debts  as  they  became 
due  from  his  own  money,  and  whether  he  made 
it  with  a  view  to  give  that  gentleman  preference 
over  his  other  creditors.  That  is  the  whole 
definition  of  fraudulent  preference  which  is  in  the 
Act.  Then  the  jury  find  on  that,  as  to  the  first 
point,  that  he  was  unable  to  pay  his  debts  as  they 
become  due  from  his  own  money.  And  they  find, 
as  to  the  second  point,  that  he  did  not  make  the 
payment  with  a  riew  of  giving  the  payee  a  pre- 
lerence.  If  the  finding  had  stopped  there,  there 
could  have  been  no  doubt  that  it  was  a  finding 
that  the  payment  was  not  a  fraudulent  preference. 
But  another  issue,  which  is  wholly  immaterial,  was 
left  to  them,  namely,  whether  the  payment  was 
made  by  the  bankrupt  voluntarily  ana  without  real 
pressure,  bankruptcy  being  reasonably  imminent ; 
and  in  answer  to  this  question  they  find  that  the 
payment  was  made  voluntarily  and  without  real 
pressure,  bankruptcy  being  reasonably  imminent. 
What  is  meant  by  real  pressure  ?  That  is  not  the 
test  at  all.  It  is  perfectly  clear  on  the  authorities, 
and  we  acted  on  it  in  the  case  that  has  been 
referred  to  of  E.r  parte  Tempest  (#Ki).)(a),  that  if 
there  has  been  such  a  demand  as  partly  influenced 
the  bankrupt  in  making  the  payment,  so  that  he 
did  not  make  it  entirely  voluntarily,  then  it  is  not 
a  fraudulent  preference.  The  words  "voluntarily" 
and  "without  real  pressure"  show  that  the  effect 
of  this  question  was  simply  to  mislead  the  jury, 
leading  them  to  believe  that  if  there  was  not  what 
is  called  "  real  pressure,"  although  there  was  such 
a  degree  of  demand  as  to  prevent  the  payment 
being  made  with  a  view  to  give  the  payee  prefer- 
ence over  the  other  creditors,  then  it  was  made 
"  voluntarily."  If  there  were  reallj;  any  gronnd 
for  questioning  the  verdict  of  the  jury,  f  think 
that  Mr.  Herschell  would  have  been  willing  that 
we  should  have  been  told  the  real  facts,  so  as  to 
8ee_  whether  re&lly,  by  that  verdict,  a  wrong 
decision  has  actually  been  come  to.  But  the  facts 
not  having  been  opened  or  explained  to  us,  the  only 
cxmclusion  that  I  can  come  to  is,  that  really  the 
verdict  in  answer  to  the  first  question  is  perfectly 
right,  according  to  the  well-settled  law  as  to  what 
is  frondnlent  preference.  I  do  not  think  it 
necessarr  in  this  case  to  give  any  opinion  whether 
the  words  "with  a  view  m  preferring  such  creditor 
over  the  other  creditors  "  have  the  same  meaning 
as  the  word  "  voluntarily  "  had  before.  I  rather 
tUnk  it  would  be  found,  if  yon  came  to  look  at  all 
the  authorities,  that  the  words  "  with  a  view  of 
prefferring  such  creditor  over  the  o^ter  creditors  " 
are  practically  emuvalent  to  the  wwrd  "volun- 
tarily," in  the  teconical  sense  which  it  had  under 
tihe  old  law.  Those  words  have  been  inti«dneed 
into  the  new  Act  because  the  word  "  voluntarily  " 
was  a  deceptive  word,  having  a  meaning  different 
fiT>m  the  common  meaning  which  persons  would 
»pvij  to  it.  A  person  mi^t  think  a  payment 
Tohmtary  when  in  the  techmcal  soise  it  was  reslly 
not  so.  I  agree  that  this  appeal  should  be  dis- 
Biased. 


(a)  See  also  £e  parte  Col'.ett,  Re  Beyle,  25  L.  T.  Bcp. 
N.S.550. 


Be  Gex,  Q.C.— The  Chief  Judge  thought  that  he 
could  not  give  us  the  costs  of  the  appeal  before 
him.  He  first  gave  us  all  the  costs.  Then  Mr. 
Little  mentioned  one  or  two  cases  before  your  Lord- 
ships, and  the  Chief  Judge  thought,  bavmg  regard 
to  those  cases,  that  he  could  not  give  us  our  costs, 
as  he  was  reversing  the  decision  of  the  Judge  of 
the  County  Court. 

Lord  Justice  Melush — That  is  quite  right. 

Lord  Justice  Jahes — We  can  only  give  yon  the 
costs  of  this  appeal. 

Appeat  accordingly  dismiteed  with  eoett. 

Solicitors  for  the  appellant — Chetter  and  Urqu- 
hart  for  Laceg,  Banner,  Neicton,  Btuhby,  and  Rich- 
ardson, Liverpool. 

Solicitors  for  the  respondent — Turner  and  Turner 
for  Bodge  and  P/iipp*,  Liverpool. 


Friday,  Kov.  24, 1871. 

(Before  the  Lohos  JcsncBs.) 

Ee  The  Orikstal  Covvbrcial  Bank  (Luoies); 
Claix  of  the  Europeah  Bank  (Luqteb). 

Gompfiu'j — Winding-up — BiU  of  Exekange — Proof 
— Undciiaking  by  drawer  to  provide  euxeptor  with 
funds — Special  contract — Dotthle  proof. 
The  rule  inbaukruplcy  against  double  proof  against 
one  ettate  in  respect  of  the  same  debt  a^^lies  also 
in  liquidations  under  the  Companies  Act,  1862. 
Tlie  E.  Company,  at  the  request  of  the  O.  Com- 
pmty,  accepted  bilU  for  tliem,  on  the  0.  Com- 
pany undertaking  to  provide  them  v>Uh  funds 
to  meet  the  bills  at  maturity.  The  bills  were 
indorsed  by  the  0.  Company,  and  discounted 
by  the  A.  Company  for  value.  When  the  bills 
arrived  at  maturity,  the  three  companies  were  in 
liquidation,  and  tlte  0.  Company  not  having  pro- 
vided the  E.  Company  with  funds  to  meet  them, 
the  bills  %Bere  dishonoured.  The  A.  Company 
proved  upon  the  biUs  in  the  winding-up  of  b<m  the 
E.  and  the  O.  Company,  receiving  from  the  E.  Oom,- 
pany  ten  shillings  in  the  pound  on  thefuU  amoKni 
of  the  bills,  and  receiving  from  the  O.  Company  a 
dividend  which  made  up  twenty  shillings  in  the 
pound  on  the  full  amount  of  the  bHU.  The  E- 
Company  theti  claimed  to  prove  againtt  the  0- 
Company  for  the  whole  cvmount  of  dividend  which 
they  had  been  eompelled  to  pay  to  the  A.  Company. 
Held,  thai  the  debt  arising  fivm  the  indor»em«nt  of 
the  biUs  by  the  O.  Company,  and  that  arising 
from  their  undertaking  to  fiimieh  the  E.  Com- 
pany with  funds  to  meet  the  bilh  were  tub- 
stantiaUy  the  same  debt ;  and  that  the  elatm  of 
the  E.  Company  mutt,  therefore,  be  disdOowea, 
inasmudi  tu  the  effect  of  aUowing  it  would  be  to 
aUow  a  double  proof  against  the  estate  of  the 
0.  Companyiu  respect  of  ihe  same  debt. 
Decision  of  Vtee-ChaneeOor  Bacon  (24  L.  T.  Bep. 

N.  S.  936)  revvned. 
This  was  an  appeal  by  the  official  Hqnidator  of  the 
Oriental  Commercial  Bask  from  a  decision  of 
Vice-Chancellor  Bacon,  admitting  a  daim  made 
by  the  ofBcial  litpidator  of  the  European  Bank  to 
prove  in  the  winding-op  of  the  Oriental  Cnn- 
mercial  Bank  for  the  sum  dl  4,4021.  Os.  9(2.,  under 
the  circnmstances  which  are  shorty  stateil  in  the 
above  head-note,  and  which  are  more  fully  set  out 
in  the  judgment  of  Lord  Jostice  Mdlish. 

Tie  hearing  before  the  Yioe-CfaMUiellor  is  re> 
ported  in  24  L.  T.  Kep.  N.  S.  986. 


Digitized  by 


Google 


Jon.  6,  1872.] 


THE  LAW  TIMES  REPORTS. 


[Vol.  XXV.,  N.  S.-64& 


Be  The  Oribnial  Coxmbbcial  Bakk;    Claim  op  tub  Edbopban  Bank. 


Cbam.] 


[Ohas. 


De  Oat,  Q.C.,  Koa/,  Q.C,  and  H.  M.  Jackton,  for 
the  liqaid&tor  of  the  Oriental  Commercial  Bank. — 
We  submit  that  the  Yice-Cbancellor'B  decision 
cannot  be  upheld,  as  it  in  fact  makes  us  pa^  two 
dividendi  in  respect  of  the  same  debt,  which  is 
contrary  to  the  Well-settled  rule  in  baukraptcy, 
that  there  cannot  be  a  double  proof  against  the 
same  estate  in  respect  of  the  same  debt.  This  is 
the  case  of  the  drawer  and  acceptor  of  an  accommo- 
dation bill,  both  becoming  bankrupt.  The  holder 
of  the  bill  is  entitled  to  prove  against  both  estates, 
but,  as  is  laid  down  in  B^les  on  Bills,  10th  edit., 
p.  4i50, "  if  the  holder  of  a  bill  has  proved  against  the 
estate  of  the  person  for  whose  accommodation  the 
bill  was  accepted,  there  can  be  no  further  proof  by 
anyone  to  whom  the  bill  is  returned,  nor  by  the 
accommodation  acceptor  when  he  pays  it."  And 
again  in  Chitty  on  Bills,  10th  edit.,  p.  474,  it  is 
thus  stated:  "  If  the  holder  of  a  bill  prove  on  it, 
and  receive  dividends  out  of  the  estate  of  the 
acceptor,  and  also  oat  of  the  estate  of  another 
party,  the  assignees  of  the  latter  cannot  prove 
■against  the  acceptor  for  the  amount  of  the  dividends 
80  paid  by  them.  Upon  this  point  all  the  judges 
agreed  in  the  case  of  Cowley  v.  Dunlop  (7  T.  B. 
&B5).  For  the  same  debt  cannot  be  proved  twice 
against  the  same  estate,  and  there  is  no  injustice 
-done  the  indorser  if  his  estate  has  also  been  com- 
pelled to  pay  a  dividend ;  because  it  cannot  exceed 
the  deficiency  on  the  amount  of  che  bill  after  the 
-dividend  {)aid  by  the  acceptor,  and  such  deficiency 
is  the  very  sum  which  the  indorser  would  have 
lost,  had  he  been  the  holder  of  the  bill."  The  rule 
in  bankruptcy  against  double  proof  goes  still 
farther,  and  extends  to  the  joint  and  separate  estates 
«f  partners.  In  Be  Biddiduh ;  Wright's  Executors' 
Case  (6  De  G.  M.  &  G.  796),  where  two  members 
■of  a  firm  of  bankers  had  drawn  out  a  balance  stand- 
ing to  the  account  of  customers  in  the  character  of 
-executors,  and  had  invested  it  in  the  names  of 
themselves  and  two  other  trustees  upon  an  un- 
authorised security,  it  was  held,  on  the  haukruptcy 
of  the  bankers,  not  to  be  a  case  for  double  proof 
against  the  joint  estate  and  the  separate  estates  of 
the  two  partners.  There  Knight  Bruce,  L.  J.  said : 
■"  The  order  of  1849  "  {i.e.,  the  order  made  by  his 
Lordship  when  Yice-Chanoellor  in  the  same  case, 
which  IS  reported  in  3  De  G.  &  Sm.  588)  "has 
been  relied  upon,  but  I  did  not  by  that  order 
intend  to  encourage  any  notion  that  in  this 
case  there  could  be  a  cUvidend  from  the  joint 
as  well  as  from  the  separate  estate.  I  am  satis- 
fied that  there  cannot  here  be  a  double  divi- 
dend, and  that  the  circumstances  relied  upon  afford 
no  ground  on  which  this  case  can  be  withdrawn 
from  the  general  rule  excluding  a  double  proof;" 
and  Tomer,  L.  J.  said:  "  In  En  parte  Bevan  (10 
Yes.  109),  Lord  Eldon  said :  '  I  never  could  see 
'why  a  creditor  having  both  a  joint  and  several 
security  should  not  go  against  both  estates.  But 
it  is  settled  that  he  must  elect.'  I  think  it  im- 
.possible  to  disturb  the  rule  so  laid  down,  or  to  hold 
this  case  not  to  fall  within  it."  And  in  the  recent 
■case  of  Ejc  parte  Car»^  Be  Whiiford  (L.  Bep.  3  Ch. 
463),  where  W.,  the  treasurer  of  a  union,  lodged  the 
union  mone^  to  his  account  as  treasurer,  at  a 
bank  in  which  he  was  a  partner;  the  partners 
assigned  their  property  to  trustees  to  bis  admi- 
nistered as  in  banlmiptcy ;  the  guardians  of  the 
union  cidled  on  W.'a  sureties  to  pay  the  balance 
due  from  him,  and  they  paid  it.  The  surdies  then 
received  a  dividend  on  a  proof  made  in  Ws  name 


against  the  joint  estate,  and  on  their  afterwards 
claiming  to  prove  against  Ws  separate  estate,  it 
was  hdd  by  the  Lords  Justices  (Wood  and 
Selwyn)  that  the  claim  must  be  rejected,  without 
prejudice  to  any  application  to  expunge  the  joint 
proof,  and  substitute  a  proof  against  the  separate 
estate.  Bighy  v.  Macnamara  (2  Cox  Ch.  Cas.  419) 
is  an  authority  that  the  rule  against  double  proof 
appUes  also  in  Chancery.  [On  this  point  they  also 
referred  to  Cooper's  Points  of  Practice,  p.  612.] 
We  contend  that  the  same  rule  is  also  applicable 
in  cases  of  winding-up  under  the  Gompames  Act, 
1862,  for  by  section  133  of  that  Act,  it  is  provided 
as  one  of  the  consequences  of  a  voluntai^  winding- 
up,  that  the  property  of  the  company  shall  be  applied 
in  satisfaction  of  its  liabilities  pari  passu,  but  this 
provision  would  be  violated  by  admitting  a  double 
proof  in  respect  of  one  debt.  Sect.  158  also  in- 
dicates the  intention  of  the  Legislature,  that  the 
assets  of  the  company  in  liquioation  should  be 
fairly  divided  amongst  the  different  creditors.  It 
is  said  that  there  are  two  distinct  contracts  here 
on  our  part — one  with  the  acceptors  and  the  other 
with  the  holders  of  the  bills,  and  the  fact  of  there 
having  been  an  express  contract  by  us  to  furnish 
the  European  Bank  with  funds  to  meet  the  biUs, 
is  relied  upon  afi  giving  them  a  distinct  right  of 
proof;  but  we  contend  that  the  express  contract 
makes  no  difference  in  that  respect,  as  in  its  ab- 
sence there  would  have  been  an  implied  contract. 
If  the  European  Bank  had  ]>aid  the  bills  in  fiU^ 
there  could  have  been  only  one  proof  against  us  ia 
respect  of  the  biUs,  and  we  should  only  have  paid 
them  what  we  have  paid  the  Agra  Bank  ;  namely, 
ISg.  in  the  pound.  How  can  the  insolvency  of  the 
European  Bank,  and  their  inability  to  pay  the  full 
amount  of  the  bills,  render  us  Uable  to  pay  more 
than  we  should  have  had  to  pay  had  they  remained 
solvent  'i 

Eddis,  Q.C.  and  Graham  Hastings  for  the  li> 
quidator  of  the  European  Bank. — Where  one  per- 
son gets  another  to  accept  a  bill  for  his  acpom- 
modation,  there  is  an  implied  contract  on  the  part 
of  the  person  receiving  accommodation  to  indem- 
nify the  acceptor  against  being  called  upon  to  pay 
the  bill.  This  is  decided  by  BeynoMs  v.  Doyle 
(2  Scott  N.  Rqj.  45),  and  by  Yates  v.  Hovpe  (9  C. 
B.  549),  where  Maule,  J.,  says,  "  It  is  clear  that 
there  is  an  inched  contract  in  all  these  cases,  that 
the  person  for  whose  accommodation  the  acceptance 
is  given  shall  provide  for  the  bill,  or  in  some  way 
take  care  that  the  acceptor  shall  not  be  damnified 
by  his  aooeptanoe."  But  here  there  was  a  special 
undertaking  by  the  Oriental  Bank  to  furnish  us 
with  funds  before  the  bills  arrived  at  maturity. 
We  contend  that  we  have  a  claim  in  respect  of  this 
guarantee,  distinct  from  that  which  arose  from  the 
Orient^  Bank  having  endorsed  the  bills.  The 
Agra  Bank  proved  against  the  Oriental  Bank  in 
respect  of  the  indorsement,  we  claim  to  prove 
against  them  in  respect  of  the  guarantee  or  special 
contract.  We  contend  that  I'rehn  v.  The  Boyal 
Bank  of  Liverpool  (21 L.  T.  Hep.  N.  S.  830 ;  L.  Bm. 
5  Ex.  92)  and  an  unreported  case  before  the 
Master  of  the  Bolls,  Be  The  Briiish  aitd  South 
Americam  Steam  Navigation  Compamy  (Claim  qf  the 
European  Bank),  upon  the  authority  of  which  the 
Yioe-Chancellor  decided  the  nres^  case,  shoir 
that  Uie  indorsement  of  a  bill,  and  the  giving  a 
guaiamtee  to  furnish  the  acceptor  with  funds,  grro 
rise  to  two  distinct  debts.  The  identity  of  the  deU 
lies  at  the  root  of  the  whole  doctrine  of  doable 
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proof;  that  identity  does  Hot  exist  iii  the  present 
case,  and  therefore  we  contend  that  the  Vice- 
Chancellor's  decision  ought  to  be  upheld,  especially 
as  there  is  a  strong  feeling  on  the  part  of  the 
court  not  to  cony  the  doctrine  of  double  proof 
further  than  it  has  already  been  carried. 

Without  calling  for  a  reply, 

Lord  Justice  Meixise  said :— This  is  an  appeal 
from  an  order  of  Vioe-Chancellor  Bacon,  allowing 
the  claim  of  the  European  Bank  to  prove  against 
the  estate  of  the  Oriental  Commercial  Bank,  upon 
a  contract  of  indemnity  entered  into  on  issuing  a 
letter  of  credit.  The  contract  was  in  these  words: 
"We  beg  to  advise  you  that  our  (Jalatz  cor- 
respondent, Mr.  Constantinidi,  has  valued  on  your 
establishment  for  our  account  in  the  sum  of  15,2501., 
as  per  particulars  at  foot,  which  drafts  please  ho- 
nour on  presentation  for  our  account,  on  the  usual 
undertaking  that  we  fhmish  you  with  funds  to 
meet  same  at  maturity."  Then  Mr.  Constantinidi 
drew  the  bills  on  the  European  Bank.  He  in- 
dorsed them  to  the  Oriental  Commercial  Bank, 
and  the  Oriental  Commercial  Bank  indorsed  them, 
and  probably  got  the  value  of  the  bills  from  the 
Agra  Bank.  The  Agra  Bank  have  proved  for  the 
earn,  I  think,  of  88002.,  which  is  the  amount  of  the 
bills  which  were  indorsed  to  them — ^they  have 
proved  for  that  amount  against  the  European 
Bulk,  and  have  received  a  dividend  of  10«.  in  the 
ponnd.  They  proved  against  the  European  tor  the 
whole  amount  of  the  biUs,  and  received  first  a  divi- 
dend of  3«.  M.,  and  then  thegr  proved  against  the 
Oriental  Commercial  Bank  for  the  balajice;  sub* 
aequently  they  received  another  dividend  of  6».  Sd., 
making  lOs.  in  the  whole,  from  the  European,  and 
then  tney  received  15«.  in  the  pound  on  the  balance 
from  the  Oriental  Commercial  Bank,  so  that  be- 
tween the  two  banks  they  received  20«.  in  the 
ponnd  on  the  whole  amount  of  the  bills.  What 
the  European  now  seek  is,  to  prove  for  10».  in  the 
pound  against  the  estate  of  the  Oriental  Com- 
mercial Bank,  being  the  amount  which  the^  have 
pud  to  the  Agra  Bank,  in  respect  of  the  bills  re- 
ferred to  in  the  contract  which  I  have  read;  and  it 
certainly  is  quite  obvious  that  if  this  proof  is 
allowed,  the  Oriental  Commercial  Bank  wUl  pay  a 
double  dividend  on  the  same  debt.  It  appears  to 
me,  clearly,  that  it  is  substantially  the  same  debt, 
bec»nse  whatever  suras,  supposing  there  had  been 
no  insolvency  at  all,  the  Oriental  Commeroial  Bank 
might  pay  the  Agra  Bank,  although  they  had  paid 
them,  no  doubt,  for  the  purpose  of  performing  the 
contract  they  had  entered  into  by  their  indorsement, 
yet  substantially  whatever  sums  they  paid  to  the 
Agra  Bank,  would  go  in  reduction  df  the  sums 
which  the  Oriental  Commercial  Bank  had  promised 
to  pay  the  European.  Of  course,  if  none  of  the 
parties  had  ever  become  insolvent,  the  Oriental 
CommoTcial  Bank  could  never  have  been  liable  to 
pay  more  than  20«.  in  the  pound ;  that  is  to  say, 
they  never  could  have  been  called  upon  to  pay 
these  bills  twice  over.  If  they  had  been  solvent, 
they  would  not  have  been  liable  to  do  more 
tbaji  pay  these  bills  once,  notwithstanding  they 
had  entered  into  two  contracts  with  two  sepa- 
rate acceptors  that  the^  would  my  them — be- 
cause they  engaged  with  the  European  that 
they  wonld  furaish  them  with  funds  to  meet 
the  bills  at  maturity,  and  they  also  engaged 
with  the  holders  of  the  bills  that  they  would  pay 
them  if  the  European  Bank  did  not  pay  them.  m> 
that  substantially  they  have  entered  into  separate 


contracts  with  two  separate  parties  to  the  bills  of 
exchange — ^the  one  tne  acceptor,  the  other  the 
holder,  that  they  will  see  those  bills  paid.  That 
is  the  substance  of  their  contract,  and  they 
clearly  perform  both  contracts,  for,  if  all  the  par- 
ties liaa  r^nained  solvent,  they  wonld  have  per' 
formed  both  contracts  by  paying  the  bills  once, 
because,  as  they  had  g^uarantera  the  acoeptors, 
and,  in  fact,  the  acceptance  had  been  for  their 
use,  their  pa^rment  to  the  holders,  the  Agra 
Bank,  would  in  substance  and  in  point  of  uw 
have  been  a  payment  by  the  acceptors.  Then 
the  question  is,  can  they,  because  they  have 
become  insolvent,  be  liable  to  pay  two  divi- 
dends on  the  same  debt  P  They  would  only 
have  been  liable  to  pay  the  debt  once  if  aU 
the  parties  had  remamed  solvent.  It  has 
been  the  law  for  a  gpreat  number  of  years  with 
reference  to  proofs  in  bankruptcy,  that  if  an 
acceptor  accepts  bills  for  the  accommodation  of 
the  drawer,  and  the  drawer  enters  into  a  contract 
either  express  or  implied— and  I  do  not  think 
there  is  any  difference  between  the  two — that  he 
will  provide  for  the  bills  when  they  become  due, 
and  tnen  the  drawer  becomes  bankrupt,  there  can- 
not be  a  double  proof  against  his  estate— one  proof 
by  the  holder  of  the  bul,  and  the  other  proof  by 
the  acceptor  of  the  bill  on  the  contract  of  in- 
demnity. Then  the  real  question  before  us  is  this : 
Does  it  make  any  distinction  that  the  Oriental 
Commercial  Bank  were  not  drawers;  that  they 
entered  into  the  contract  with  the  acceptors,  but 
afterwards  became  liable  for  the  bills  as  indorsers  P 
It  appMTS  to  me  that  that  should  not  make  any 
distmctiom.  I  do  not  find  any  precise  dedsion 
npon  the  point,  although  I  think  the  case  cited 
from  2  Cox  {Rigbi/  v.  MaoMmara),  seems  rather 
to  show  that  this  rule  against  double  proof 
applies  in  the  Court  of  Chancery  as  well  as  in  the 
Court  of  Bankruptcy,  and  therefore  would  apply 
equally  where  companies  are  being  wound-up.  It 
seems  to  me  that  tne  principle  is  a  perfectly  sound 
one.  It  is  said,  no  doubt,  that  there  cannot  be 
double  proof  against  joint  and  separate  estates. 
That  is  really  only  carrying  the  same  principle  a 
good  deal  farther.  In  t&t  case  there  is  this 
difference,  that  you  are  not  proving  twice  against 
the  same  estate,  but  against  different  estates, 
though  belonging  to  the  same  person.  No  doubt 
some  judges  nave  said  that  the  doctrine  should 
not  be  carried  any  farther.  That  may  be,  but  as 
respects  the  principle  that  an  insolvent  estate, 
whether  wound-up  m  Chancery  or  in  bankruptcy, 
ought  not  to  pay  two  dividends  in  respect  or  the 
same  debt,  that  appears  to  me  to  be  a  sound 
principle.  If  there  were  no  such  rule,  then  you 
could  always  manage  to  get  a  person  to  enter  mto 
a  variety  of  contracts — one,  two,  or  more  contracts 
— either  with  the  same  or  with  different  persons, 
BO  that  practically  people  would  get  a  better 
security  in  the  case  of  insolvency.  It  would  bo 
said,  my  debtor  will  have  to  pay  three  or  four 
different  dividends  on  the  same  debt,  so  that, 
although  he  only  pays  10«.  or  5«.  in  the  pound,  I 
shall  practically  receive  something  very  near  208. 
in  the  pound.  I  i^prehend  that  the  law  does  not 
allow  that,  and  that  the  real  principle  is  that  there 
is  only  to  be  one  dividend  in  respect  of  what  is  in 
substance  the  same  debt,  because  the  payment  of 
that  one  sum  does  go  in  discharge  of  mth  con- 
tracts, although  there  are  two  separate  contracts. 
Just  as,  if  the  parties  had  all  remained  scdvent. 
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Be  Gbbening  asd  Co.  (LnatED) ;  Ex  parte  Mabsh. 

[V.C.B. 

they  would  only  have  had  to  pay  the  whole  sum 
once,  80,  if  they  become  insolvent,  they  have  only 
to  pay  one  dividend  in  respect  of  the  debt  which 
clearly  goes  for  the  benefit  of  all  concerned,  and 
for  the  benefit  of  the  person  who  is  ultimately 
liable — who  is  in  the  same  position  as  the  European 
Bank  here  is  to  the  Agra  Bank.  Therefore,  upon 
the  whole,  with  ^reat  respect  to  the  Yice-Chan- 
oellor,  I  am  of  opinion  that  this  proof  should  not 
be  allowed. 

Lord  Justice  Ja.M£s:  I  entirely  concur.  The 
appellants  will  have  their  costs  in  the  court 
below.  The  liquidator's  costs  will  come  out  of  the 
estate. 

Solicitors  for  the  appellants,  Uptoiw,  Johnson, 
TTpton,  and  Budd. 

Solicitors  for  the  respondents,  Argles  and 
Bawline. 

V.C.  BACOH'S  COVBT. 

Beported  b7  the  Hon.  Bobxxt  Bdtlxb  and  T.  H.  Cabsow, 
Eiq.,  Barriiten.«t-I«w. 

Nw.  9  and  11, 1871. 

Be  Gbeeking  akd  Co.  (Liuited)  ;  Ex  parte  Mabsh. 

Company — Winding-up — Ootte  of— Liability  of  pott 

member — Companies'  Act  1862,  «.  38. 
•  Where  a  poet  nnember  of  a  company,  after  lie  had 
been  settled  on  the  list  of  eontributories,  and  a  caU 
had  been  made  upon  hvm,  bought  rtp  the  debts  in 
respect  of  which  he  was  liable  to  contribuie  to  the 
company : 
Held,  that  he  was  not  liable  to  contribute  to  the  costs 
of  ioinding-up  the  company,  except  cu  to  so  much 
of  such  costs  as  were  incurred  in  settling  the  B  list 
of  eontributories,  and  that  he  was  not  even  liable  to 
contribute  to  those  costs  if  the  liqxixdator  had,  at 
the  time  of  settling  that  list,  sufieient  motley  in 
hand  to  pay  tliem. 
This  was  an  application  on    behalf   of    Messrs. 
T^homas  and    William  Marsh,  that  their  names 
might  be  removed  from  the  list  of  eontributories 
to  the  above-named  company.    There    was  also 
another  summons  by  the  omcial  liquidators  for  pay- 
ment of  certain  cq^s  made  by  them. 

Messrs.  Marsh  had  been  shareholders  in  the  com- 
pany,  but  in  Jan.  1869  they  transferred  all  their 
shares  therein  to  Messrs.  Qreening.andinthe  follow- 
ing October  the  company  was  ordered  to  be  wound- 
up under  the  supervision  of  the  court.  The  present 
members  being  unable  to  satisfy  all  the  lixkbiUties 
of  the  company  a  list  of  such  past  members  as  still 
remained  liable  to  contribute  was  made,  upon  which 
Messrs.  Marsh  were  settled  in  consequence  of  their 
transferee  having  become  bankrupt  and  unable  to 
pay  any  of  the  calls  made  upon  him.  The  amount 
of  the  debts  due  by  the  company  at  the  time  Messrs. 
Marsh  traosferred  their  shares  was  8761.  19».  ICW., 
and  this  amount  had  since  been  reduced  by  a  divi- 
dend of  5«.  in  the  pound.  The  liquidators,  how- 
ever, made  a  call  of  21. 10».  per  share,  which  they 
admitted  would  bring  in  30402.  This  oaU  Messrs. 
Marsh  refused  to  {my,  as  they  considered  it 
nnreosonable.  At  the  time  of  maKing  this  call  the 
Oquidator  had  paid  a  sum  of  400?.  for  costs,  and 
had  also  retained  a  further  sum  of  4001.  to  meet  the 
costs  incurred,  or  to  be  thereafter  incurred,  in  the 
winding-up.  After  the  call  had  been  made  Messrs. 
Marsh  bought  up  all  the  debts,  for  the  jmymeut 
of  which  they  were  liable  to  contribute  to  the 


company,  with  the  exception  of  a  few  small  un- 
ascertained debts  in  respect  of  which  they  were 
willing  to  pay  a  sum.  of  money  into  court. 

The  question  now  was  whether  Messrs.  Marsh, 
having  been  settled  on  the  list  of  eontributories, 
and  a  call  having  been  made  upon  them,  although 
there  were  now  no  debts  for  which  they  were 
liable,  were  still  liable  to  contribute  to  the  assets 
of  the  company  in  respect  of  the  costs  of  the 
winding-up. 

Amphlett,  (J.C.  and  Brooksbanh,  for  Messrs. 
Marsh,  submitted  that  the  B  eontributories  were 
settled  on  the  list  for  the  purpose  of  satisfying  the 
debts  incurred  while  they  were  members,  and  that 
in  this  case  those  debts  having  ceased  to  exist  so 
far  as  Messrs.  Marsh  were  concerned,  they  were  no 
longer  liable  to  contribute  to  the  assets  of  the 
company.  The  reasoning  of  the  Lord  Chancellor 
in  Brett's  Case,  re  the  Blahely  Ordnance  Com- 
pany, Limited  (25  L.  T.  Bep.  N.  S.  47 ;  s.  c.  40  L.  J. 
497,  Ch.),  applied  equally  to  the  present  case,  and 
it  made  no  difference  whether  the  debts  were 
paid  off  before  the  call  or  after  it.  They  idso 
referred  to 

Be  the  Oriental  Commercial  Bank,  Morris's  eates  SiO 

W.B.,2S; 
Be  the  Accidental  and  Marine  Inturanee  Corporation, 
Ex  parte  the  Briton  Medical  and  General  lAfe 
Auociation,  23  L.  T.  Bep.  N.  S.  223;  L.  Bep.  5  Ch. 


Companiea'  Act  1862  (35  ft  28  Viot.  o. ! 
and  96. 


sects.  38 


Kay,  Q.C.  and  E.  8.  Ford,  for  the  official  liqui- 
dators, contended  that  by  the  38th  section  of  the 
Companies'  Act  1862  it  was  expressly  enacted  that 
past  members  should  contribute  to  the  assets  of 
the  company  for  payment  of  the  debts  and  liabili- 
ties of  tne  company,  and  the  costs,  charges,  and 
expenses  of  the  winding-up.  The  second  subscript 
tion  relieved  them  from  being  liable  to  contribute 
in  respect  of  any  debt  or  liability  contracted  after 
they  ceased  to  be  members,  but  did  not  relieve 
them  from  their  liability  in  respect  of  the  costs  of 
the  winding-up  for  which  ther^ore  they  were  still 
liable. 

The  Yice-Chancbuab  etid: — I  do  not  think  it 
necessary  for  you  to  say  anything  further  Mr. 
Amphlett.  The  Lord  Cluuicellor's  judgment  in 
Brett's  case  throws  upon  me  the  necessity  of  deal- 
ing with  the  case  which  he  said  it  was  not  necessary 
then  to  decide.  The  difficulties  of  it  he  pointed  out, 
but  in  doing  so  he  uses  expressions  which  I  find 
to  be  a  sufficient  guide  to  me  to  enable  me  to  deal 
with  this  case ;  for,  as  I  imderstand  his  judgment, 
it  was  that  the  Act  of  Parliament  is  not  to  be  read 
in  the  way  in  which  it  has  been  suggested — that 
is  by  the  mere  Uteral  construction — but  that  the 
court  is  to  deal  with  the  question  of  the  costs  aa 
the  justice  of  the  case  before  it  requires.  A  lia- 
bility to  contribute  to  the  coste  no  doubt  &ila 
upon  all  the  members,  but  not  an  equal  liability, 
but  a  Uability  for  the  B  members  or  for  the  A  mem- 
bers to  pay  no  other  costs  than  those  which  fairly 
belong  to  their  relative  positions.  Cases  have  been 
quoted  and  one  was  urged  by  Mr.  Higg^s  in  the 
argument  before  the  Lord  Chancellor — as  I  under- 
stand the  report — in  a  case  in  which  the  greater 
pert  of  the  coats  had  been  incurred  in  consequence 
of  the  B  list  having  raised  ^fficulties,  or  it  being 
difficult  to  compel  them  to  do  justice.  In  such  a 
case  I  think  it  would  be  reasonable,  giving  full 
effect  to  the  words  of  the  Act  of  Parliament,  fol- 
lowing the  entire  spirit  and  meaning  of  it,  and  not 
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departing  from  the  roles  which  govern  this  conrt 
upon  the  question  of  costs,  to  make  the  burden  of 
the  costs  fall  upon  the  persons  who  fairly  deserve 
to  bear  their  burden.  Suppose  that  it  was  neces- 
sary to  resort  to  the  B  list  in  order  to  pay  in  full — 
which  it  is  the  liquidators'  duty  to  do — to  pay  in 
full  the  whole  of  the  debts  of  the  company,  and 
.that  there  was  one  farthing,  or  one  shilling,  or  any 
other  small  sum  due  from  one  man,  ana  all  that 
the  liquidators  had  received  or  could  receive  had 
been  disbursed — applied  in  paying  either  divi- 
dends or  the  whole  to  the  creditors  upon  the  A 
listv  can  it  be  the  meaning  of  the  Act  of  Farlia- 
tnent  that  all  the  costs  of,  it  may  be,  a  very  expen- 
sive winding-up,  should  be  borne  by  that  manP 
If  there  were  no  Act  of  Parliament — no  other  law 
than  that  of  common  honesty  in  the  case,  that 
would  be  monstrous ;  and  it  is  only  necessary  to 
put  those  two  extreme  cases  to  see  that  the  Act  of 
Parliament  is  not 

Kay,  Q.C. — Your  Honour  sees  the  argument  I 
suggested  is  limited  by  this :  no  man  can  ever  be 
caUeid  upon  for  more  than  the  amount  due  on  his 
shares. 

The  Vici-Chanceixok. — ^The  man  who  now  holds 
«  shilling  may  have  held  half  the  shares  in  the 
.company.  What  I  said  was  not  without  clearly 
understandingthe  meaning  of  what  you  have  now 
suggested.  You  put  an  extreme  Case ;  I  put 
anoSier  extreme  case.  You  used  your  case  for  the 
purpose  of  showing  that  it  could  not  be  intended 
in  the  face  of  this  Act  of  Parliament  that  the  B 
contributories  were  to  go  free  from  any  contribu- 
tion to  the  costs.  I  quite  agree  that  chat  is  so ; 
but  I  say  that  the  discretion  of  the  court  must  be 
exercised  upon  this  subject  of  costs,  not  only 
beoause  the  Lord  Chancellor  has  said  so  in  that 
expression  which  Mr.  Kay  expressed  himself 
unable  to  understand  "  redendo  singulss  singulis," 
which  I  understand  to  mean  plainly  that  the  costs 
are  to  be  disposed  of  between  the  persons  named 
in  the  respective  lists  according  to  the  circum- 
stances of  the  case  :  that  the  B  contributories 
cannot  escape  from  the  payment  of  some  costs 
which  have  been  incurred  since  the  winding-up 
order  was  made.  Well,  the  duty  of  the  liquidator 
no  doubt  is  to  make  out  a  list.  It  must  be  a 
list  which  must  have  two  parts  in  it  —  a  list 
-of  those  who  are  immediately  and  directly 
liable,  the  A  contributories,  and  those  who  are 
only  seecmdarily  liable,  the  B  contributaries,  a 
.duty  which  in  this  case  he  has  discharged.  The 
«osts  incurred  in  making  out  the  lists,  so  far  as 
they  have  been  occasioned  by  the  B  contributories, 
I  tbinlc  the  B  contributorira  are  bound  to  pay ; 
that  is,  f^ey  are  bound  to  pay  if  those  costs  nave 
110b  been  already  paid.  The  B  list  was  made,  and, 
it  having  been  made,  the  liquidator  exercises  the 
autlunity  he  possesses  of  maung  a  call.  Kow  he 
makes  what  I  do  not  hesitate  to  say  was  a  most 
unreasonable  call  under  the  circumstances,  he  calls 
for  31. 1Q«.  a  share  on  each  of  the  B  contributories 
who  have  not  paid — I  suppose  '.>0t  including  those 
who  have  paid— and  he  wants  dCOOL  raised  by  this 
«all.  I  say  that  is  an  abuae  of  tiaa  authority  of 
the  liquidator.  He  had  no  right  to  do  any  such 
Ihiag.  The  utmost  amount  he  could  require  must 
liavfl  been  v«ry  much  less  than  that. 

Kay,  Q.G. — I  am  bound  to  mention  that  the 
call  waa  made  bcdbre  the  decision  in  Brett' t  case, 
whan  the  general  understanding  was,  that  the  call 
on  the  B  list  went  to  pay  all  the  debts. 


The  YicE-CuASCELLOK. — I  can  find  no  excuse  for 
the  liquidator  malfing  a  call  of  su<^  an  amount^ 
except,  indeed,  that  which  he  seems,  if  not  to 
avow,  to  plainly  indicate,  that  that  money,  all  he 
has  called^  will  be  required  to  pay  the  debts  and 
the  costs.  Now,  at  this  time,  tnis  was  the  state 
of  things  as  shown  in  his  own  balance-sheet : — be 
has  received  nearly  2000{.,  and  discharged  bJTinwplf 
of  the  20002.  by  saying  he  has  paid  certain  debts  in 
full  under  the  oraers  of  the  court,  certain  divi- 
dends, the  amount  of  which  he  states,  and  had  ob- 
tained or  paid  8002.  for  costs  incurred  up  to  that  time. 
If  the  costs  up  to  that  time  includea  the  costs  of 
settling  the  B  list  as  well  as  the  A  list,  to  those 
costs  he,  as  liquidator,  was  justly  entitled,  and  the 
B  contributories  cannot  escape  from  it  unless  it 
has  been  already  paid.  There  must  be  some  in- 
quiry upon  that  subject.  It  must  be  ascertained 
what  was  the  state  of  things  when  the  liquidator 
designed  to  make  a  call  for  30002.  Now,  what  is 
the  B  contributory  to  do  ?  It  is  true  he  had  not 
at  the  time  acquitted  his  obligation  to  the  societyi 
and  was  he  therefore  to  be  called  upon  to  pay 
30002. — he  and  the  others  P  It  is  out  of  all  sense 
and  reason,  and  that  unreasonable  demand  is  what 
gives  occasion  to  this  proceeding.  For  all  the  pro- 
ceedings upon  the  call  I  cannot  make  the  B  contri- 
butory who  is  before  me  pay  any  portion  of  llie 
costs.  I  have  dealt  with  tne  costs  up  to  the  time 
of  the  call,  which  I  think  the  liquidator  was  entitled 
to  be  paid  if  he  had  not  already  been  paid ;  but  if 
he  had  been  paid  out  of  the  assets  of  the  company, 
he  had  no  claim  whatever  against  the  B  contribu- 
tories. He  had  a  right  to  make  a  call ;  he  had 
no  right  to  make  such  a  call  as  he  did  make.  I 
can  give  him  no  costs,  therefore,  of  that  proceed^ 
ing.  The  B  contributory  comes  here  with  his 
application;  I  can  give  him  no  costs,  for  this 
reason :  that  although  he  has  since  satisfied  the 
court  that  he  is  under  no  obligation  to  pay  any 
money,  he  has  not  until  lately — until  the  present 
moment  almost — acquitted  himself  of  that  c^liga- 
tion.  Then  I  say  that  although  he  had  a  right  to 
come  here  and  resist  the  call  which  had  been 
made,  he  had  no  right  on  the  grounds  which  he 
now  states.  He  had.  a  right  to  reduce  the  amount 
of  call.  He  had  a  right  to  pay  oS  the  debts  as  h« 
has  done  as  efEectually  as  in  Bi'eU'e  case  ;  and 
unless  Mr.  Amphlett  convinces  me  otherwise  I  can 
give  him  no  costs  of  that  proceeding,  because  his 
acquitting  himself  of  his  obligation  came  so  late 
in  the  day.  I  give  no  costs  against  hini,  for  the 
reason  I  have  mentioned.  The  order  will  be  that, 
it  appearing  that  all  the  debts  for  which  the  B  con- 
tributories are  liable  have  been  satisfied  excepting 
102.,  which  is  to  be  paid  into  court,  dismiss  the 
summons  for  the  call  without  costs.  The  B  con- 
tributories to  pay  the  costs  of  settling  the  B  list 
unless  the  liquidator  had  su£Scient  money  in  hand 
at  the  time  of  settling  the  list  wherewith  to  pay 
them. 

Solicitors  for  tiie  c^cial  liquidator,  Merrlman, 
Powell,  and  Co. 

Solicitor  for  Messrs.  Marsh,  A.  Fuibrook. 
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V.C.  B.]    CoECOEAN  V.  Witt— Be  BRrrisH  Golumbu,  Ac,  Saw  Miu,  Co.  (Stamp's  Claim).    [V.C.  B. 


Thursday,  Nm.  16, 1871. 

CoKcoiAK  V.  Witt. 

PraeUee— Motion  ordered  to  stand  over  untU  hearing 

— Bimnisaal  of  hill — Costs  of  motion. 
Wliere  a  plaintiff  aUmoed  his  btU  to  be  dismissed  for 
want  ofmroseeulion,  the  costs  of  a  motion  which 
was  ordered  to  stand  till  the  hearing  are  allowed 
as  costs  in  the  cause. 
Thb  plaintiff  Bryan  Corcoran  filed  his  bill  in  the 
above-named  snit  on  the  21at  March  1870,  for  the 
dissolution  of  the  partnership  which  existed 
between  him  and  the  defendant  George  Witt.  On 
the  24th  March  the  plaintiff  moved  for  a  receiver. 
The  application  was  opposed  by  the  defendant,  and 
was  ordered  to  stand  over  from  time  to  time  until 
the  2nd  May  1870,  when  it  was  ordered  to  stand 
over  until  the  hearing  of  the  cause  upon  the  plain- 
tiff and  defendant  entering  into  an  undertaking 
to  pay  into  Bamett's  bank  all  the  assets  of  the 
firm  that  should  come  into  their  hands,  and  not  to 
apply  any  of  the  partnership  assets  except  for 
{mrtnersmp  purposes.  Nothing  was  said  as  to  the 
costs  of  the  motion.  Xo  further  steps  were  taken 
in  the  suit,  and  on  the  4th  May  1871  the  defendant 
moved  fbr  and  obtained  the  common  order  dis- 
missing the  bill  for  want  of  prosecution.  The 
defendant  also  asked  that  he  might  be  declared 
entitled  to  his  costs  of  the  motion  for  a  receiver, 
if  the  suit  was  not  prosecuted  to  the  hearing,  but 
the  Vice-Chancellor  (James)  refused  to  make  any 
other  than  the  common  order.  The  taxing  master 
having  allowed  the  oosts  of  the  motion  as  coats  in 
the  cause,  on  the  ground  that  the  motion  for  a 
receiver  was  unsuccessful,  the  plaintiff  applied  that 
it  might  be  referred  back  to  the  taxing  master 
to  review  his  taxation  in  respect  of  the  costs  of 
the  motion,  which  he  contended^  were  wrongly 
allowed. 

Am/phUtt,  Q.C.  and  C.  A.  Holmes,  for  the  plaintiff, 
submitted,  that  the  motion  for  a  receiver,  which 
was  in  fact  a  motion  for  the  preservation  of  the 
partnership  property,  was,  having  regard  to  the 
undertaking  and  terms  nnder  whicn  the  defendant 
was  put  by  the  court,  subataotially  successful,  and 
80  fell  under  rule  1,  as  laid  down  by  Sir  John  Leach, 
Y.C.,  in  a  memorandum  (1  Sim.  &  St.  357).  The 
cases  of 

Btmms  V.  Keating,  1  Mao.  k  0. 659, 663 ; 

Betts  V.  CVgard,  1  J. «  H.  74 ; 

Jfoutuey  V.  Earl  oj  XontdtUe ;  AUome^-Qeneral  v. 
£art  o/£on«(2aZ«,  L.  Bep.  10  Eq.  557;  on  appeal, 
L.  Eep.  6  Ch.  141 ;  23  L.  T.  Kep.  N.  S.  794, 
were  all  cases  in  which  the  question  was  as  to  the 
costs  of  a  motion  for  an  injunction,  where  the  right 
to  the  injunction  was  the  material  part  of  the  suit. 
Here  the  motion  for  a  receiver  was  not  necessary 
for  the  final  determination  of  the  suit.  They  also 
referred  to 

JvMs  T  haUen,  10  Hare,  App.  11 ; 

Bumiold  V.  Forteath,  4  Jnr.  N.  S.  606. 

Kay,  Q.C,  and  Nalder  appeared  for  the  defen- 
dant. 

The  ViCB-CHAScmjiOii,  without  hearing  the 
defendant's  counsel,  said:  The  motion  for  a 
recover  being  unsncoessful,  upon  the  authorities 
referred  to  the  costs  of  that  motion  must  be  costs 
in  the  cause.  The  present  motion  must  be  refused 
with  costs. 

Solicitors  for  the  plaintiff,  Clowes,  Hiekley,  and 
Steward. 

S<4ioitors  for  the  defendant,  W.  and  /.  Flower 
and  Nttssey. 


Re  Tub  Bbitkh  Columbia  and  Vancouvbe  Island 

Sfab,  LmtBEtt,  AND  Saw  Mill  Company  (Limited) 

(Stamp's  Claim). 
Company  —  Manager  —  Bemunei'otion     of  —  Nof 

profits. 
The  manager  of  a  company  was  to  receive  as  re- 

munercUion  ji<r  his  services  a  fixed  salary  and  a 

moiety  of  the  "  net  profile  "  on  all  sum^  realised 

on  certain  contracts. 
Held,  that  tJie  manager  toas  entitled  to  a  moiety  of 

the  profits  on  such  contract,  deducting  only  the 

expenses  necessary  on  account  of  each  contract,  but 

not  deducting  any  of  the  expense  incidental  to  the 

mMna^ement  of  the  compaivy. 
Br  an  agreement  in  writing  nnder  the  seal  of  the 
above-named  company  dated  the  18th  Nov.  1864, 
the  company  agreed  to  engage  Edward  Stamp  as 
their  manager  in  British  CoTumbia  at  a  salary  of 
600!.  per  annum.  In  addition  to  this  salary  Stamp 
was  to  be  entitled  to  such  sums  of  money  as. 
should  be  equaV  to  a  moiety  of  the  "net  profits'" 
on  all  sums  realised  on  contracts  made  for  the 
supply  of  spars  and  masts  to  Her  Majesty's  Govern- 
ment in  Great  Britain,  or  to  other  European 
governments,  or  to  private  individuals,  or  com- 
panies in  Great  Britain  or  Europe,  but  not  else- 
where, and  also  to  a  commission  of  5  per  cent,  upon' 
the  company's  net  profits  upon  all  otner  contracts ; 
such  commission  to  be  paid  out  of  the  net  profits, 
when  realised,  tuid  if  less  than  4002.  per  annum 
the  company  were  to  pay  Stamp  such  sums  as  with 
the  amount  of  the  commission  would  make  up  the: 
sum  of  400Z.  per  annum.  In  consequence  of  this 
commission  not  having  realised  the  minimum  of 
4001.  per  annum.  Stamp  took  proceedings  in  British 
Columbia  against  the  oomptiny,  and  was  paid 
4001.  per  annum  for  the  period  daring  which  ho 
remained  in  their  service. 

The  company,  being  unsncoessful,  was,  on  the 
2nd  Aug.  1869,  order^  to  be  wound-up.  Stamp 
thereupon  carried  in  a  claim  for  4300).,  being  a 
moiety  of  the  profits  on  each  particular  contract  (as. 
specified  in  tne  agreement),  deducting  only  the 
particnlar  expenses  attributable  to  each  contract, 
such  as  freight  and  necessary  disbursements  on 
account  of  the  cargo,  the  subject  of  the  contract. 

On  behalf  of  t£e  liquidatoro,  however,  it  was 
contended  that  the  meaning  of  "  net  prints  "  was 
that  portion  of  profits  which  was  divisible  among 
the  shareholders  after  all  the  expenses  of  manage- 
ment had  been  deducted. 

Fry,  Q.  C,  appeared  in  support  of  the  claim. 

Kay,  Q.  C.  and  Jackson  were  for  the  official 
Uquidators. 

The  Vice-Chaxcbllob  was  of  (^nnion  that  the 
meaning  of  "  net  profits "  in  &»  agreement  was 
such  profits  as  arose  upon  each  particnlar  contract^ 
deducting  only  those  expenses  which  were  neces- 
sary on  account  of  such  cargoes,  but  not  deducting 
any  of  the  expenses  incidental  to  the  management 
of  the  company.  Mr.  Stamp  must  therefore  be- 
admitted  as  a  creditor  <tf  tlie  company  for  the  full 
amount  of  his  claim. 

Solicitors  for  the  claimant,  Roberts  and  Simpson. 

Solicitors  for  the  official  liquidating,  Bischoff, 
Bompas,  and  Bitehqff. 
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Be  The  United  Pobts  and  Gesehal  Ixsurasce 
Company  (Bbows  asd  Tickee's  Cases). 

Company — Amalgnmatton — Validtfy  of^Notice  of 
aUotmeiif. 

A  duly  regieicred  member  of  a  c&iiqianij  farmed  hy 
the  auiahjamalion  of  Iko  comintiiies.  of  one  of 
whieh  he  had  i^'wionnhj  hci^n  a  hicmhcr,  and  who 
had  consented  to  the  auiidi/iiitnilion.  cannot  set  up 
the  valhUty  of  the  Phi«lyiu.,(it!oti  ngaitut  a'cd'itors 
of  the  company. 

Wltere  the  manager  of  n  ro,;v,i'yuyfiii-ii-ci.rded  to  T. 
notice  that  he  iras  entitled  ^)  sliares  iu  tin?  company/, 
accompanied  by  a  form  of  appUcalluu  fnr  etiares, 
and  T.  signed  the  form  of  opiaicatlon  and  returned 
it  to  the  manager,  It  iras 

Held,  thai  T.  was  liable  as  a  eltareholJcr,  notice  of 
allotment  being  ImmoterUd. 

This  was  an  application  on  l)ehalf  of  the  official 
liquidator  to  settle  the  names  of  Messrs  Brown 
and  Tucker  upon  the  list  of  contributories  to  the 
United  Ports  Company,  in  respect  of  certain 
shares  of  which  they  were  respectively  the  regis- 
tered holders. 

Messrs.  Brown  and  Tucker  were  formerly  share- 
holders in  the  Bristol  Marine  Insurance  Company 
Limited. 

By  an  agreement  dated  the  6th  March  1869,  the 
United  Porte  Company  agreed  to  purchase  all  the 
business  and  the  goodwill,  together  with  all  the 
risks  and  liabilities  of  the  Bristol  Company,  for  the 
sum  of  15,0002. ;  5000Z.  to  be  paid  in  cash,  and  the 
remaining  10,0002.  in  10,000  shares  of  12.  each, 
fully  p«ua  up  in  the  United  Ports  Company,  such 
shares  to  be  issued  and  to  be  entered  in  the  books 
of  the  United  Ports  Company,  and  the  certificates 
to  be  made  out  and  to  be  delivered  to  and  in  the 
names  of  such  persons  as  the  Bristol  Company 
sbould  direct,  and  for  the  purpose  of  carrjring  out 
the  agreement  the  Bristol  Company  was  to  be 
Tolnntarily  wound-up. 

This  agreement  was  approved  of  at  a  special 
meeting  of  the  directors  of  the  United  Ports 
Company  and  the  seal  of  the  company  was  affixed 
to  it. 

By  the  articles  of  association  of  the  United  Ports 
Company  the  board  of  directors  were  empowered 
to  acquire  by  purchase  or  amalgamation  the  busi- 
ness of  "any  Dranch  of  the  business  or  assets  of 
any  other  Fire,  Life,  Marine  or  other  Insurance 
Company,  or  Society,"  and  to  settle  the  terms  and 
conditions  of  such  purchase  or  amalgamation. 

The  agreement  was  also  approved  of  at  an  extra- 
ordinary general  meeting  of  the  shareholders  of 
the  Bristol  Company,  and  the  seal  of  the  company 
Trot  ordered  to  be  affixed  thereto. 

The  Bristol  Company  were  empowered  by  their 
articles  of  association  to  purchase  the  business  of, 
or  to  amalgamate  with,  any  company  having  similar 
objects. 

In  pursuance  of  the  agreement  between  the  two 
companies,  the  following  form  of  application  for 
shares  was  sent  to  the  members  of  the  Bristol 
Company,  for  such  of  them  to  fill  up  and  return  to 
the  United  Ports  Company,  as  were  desirous  in 
pursuance  of  the  agreement  to  have  shares  allotted 
to  them  in  the  Umted  Ports  Company  in  exchange 
for  the  shares  held  by  them  in  tae  Bristol  Com- 
pany. 

Shareholders'  form  of  appliaation  for  exchange  of  shares 
from  the  Bristol  Harine  Insurance  Company  (Limited) 


to  the  United  Ports  and  General  Insurance  Company,  in 

accordance   with   the    aneement   for   amalgwnation 

entered  into  between  the  two  companies  duly  approved 

at  shareholders'  meetings. 
To  the  Directors  of  the  United  Ports  and  General 
Insnranoe  Company. 

Gentlemen, — I  request  you  will  allot  me  shares  in  the 
above-named  company  of  It.  each  fnlly  paid  up,  and  I 
agree  to  accept  the  sam?;  and  I  hereby  authorise  and 
empower  yon  to  insert  my  name  in  the  register  of  ehaie- 
holders  of  the  company  for  the  number  of  sharex^iUotted 
to  me,  and  I  accept  the  same,  pursnant  to  the  agreement 
with  the  Bristol  and  Marine  Insurance  Company 
(Limited).  And  I  further  hereby  declare  that  I  aocept 
the  same  in  fnll  discharge  of  all  claims  and  demands, 
subject  nevertheless  to  the  cash  payment,  as  per  .agree- 
ment, of  10a.  per  share,  returnable  on  the  shares  hdd  in 
the  Bristol  Marine  Insnranoe  Company  (Limited). 

Accompanying  this  form  of  application  was  a 
letter  from  the  manager  of  the  United  Ports  Com- 
pany, in  which,  afler  stating  that  the  agreement 
tor  the  amalgamation  had  been  ratified  by  the 
shareholders  of  both  companies,  he  stated  that, 
"  In  carrying  out  this  amalgamation,  this  company 
requests  you  to  sign  the  annexed  form  of  applica- 
tion for  shares  of  12.,  fully  paid  up,  being  share  for 
share,  held  by  you  in  the  Bristol  Marine,  and 
return  the  same  immediately  in  the  accompanying 
envelope.  By  the  terms  and  conditions  of  the  said 
amalgamation,  each  shareholder  in  the  Bristol 
Marine  Insurance  Company  (Limited)  is  entitled 
to  receive  one  share  of  It.  in  the  United  Ports  and 
Greneral  Insurance  Company  for  eveiy  share  with 
22.  paid  thereon  held  in  the  Bristol  liifarine,  with  a 
furtner  payment  of  10«.  p<;r  share  in  cash." 

The  Bristol  was  a  limited  company,  with  shares 
of  202.  each,  22.  per  share  being  paid  up.  The 
United  Ports  was  unlimited,  although  its  shares 
were  nominally  only  12.  each. 

This  form  of  application  was  filled  up  by  Messrs. 
Brown  and  Tucker  for  the  number  of  shares  which 
they  respectively  held  in  the  Bristol  Company  and 
returned  to  the  United  Ports  Company. 

Notice  of  allotment  and  share  certificates  were 
sent  to  Brown  and  his  name  was  entered  on  the 
register  of  members  of  the  United.Ports  Company, 
but  Mr.  Tucker  in  his  affidavit  stated  that  he  had 
no  recollection  of  having  ever  received  nor  did  he 
believe  he  ever  had  received  any  notice  of  allot- 
ment. The  certificates  of  his  shares  were  still  ki 
the  possession  of  the  company,  never  having  been 
sent  to  him,  but  his  name  was  entered  on  the 
register  of  members  of  the  company. 

Neither  Mr.  Brown  nor  Mr.  Tncker  ever  repu- 
diated their  shares  until  after  the  winding-up  took 
place. 

In  Oct.  1869,  an  arrangement  was  come  to  with 
the  English  Assurance  Company,  whereby  it  was 
agreed  that  the  English  Company  ^onld  take 
over  the  business  of  the  United  Ports  Company, 
and  that  the  shareholders  in  the  latter  company 
should  become  shareholders  in  the  English  Com- 
pany. 

This  arrangement  was  confirmed  at  an  extraor- 
dinary general  meeting  of  the  shareholders  of  the 
United  Ports  Company,  at  which  meeting  Mr. 
Brown  was  present  and  voted. 

On  the  6th  Nov.  1869,  the  United  Ports  Com- 
pany was  ordered  to  be  wound-up.  The  chief 
cleric  having  held  that  Messrs.  Brown  and  Tncix 
must  be  settled  upon  the  list  of  contributories, 
these  summonses  were  at  their  request  adjouitied 
into  court. 

Aniphleti,  Q.C.  and  Brookshank,  for  the  official 
liquidator,  referred  to : 
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Re  The  Lomdon  and  County  Qetural  Agency  Aetocia- 

lion.  Hare's  Cane,  20  L.  T.  Bep.  N.  S.  157;  L.  Bep. 

4Ch.503; 
Be   The  Empire  Assurance    Corporation,   Challis's 

Case,  23  h.  T.  Bop.  N.  S.  882 ;  L.  Bep.  6  Ch.  266 ; 
Sottthall   T.    The    British    Mnltial   Life   Assurance 

Socielu,  23  L.  T.  Bep.  N.  S.  682 ;  L.  Bep.  11  Eq. 

65;  40L.J.97,Ch.  i 
Re  The  Richmond-hill  Hotel  Company,  Pellal's  Case, 

L.Eep.  2  Ch.  527,635; 
Oakes  r.  Turqttand,  16  L.  T.  Bep.  N.  S.  806  ;  L.  Bep. 

2  E.  A  I.  App.  325. 

Fi-y,  Q.C.,  LiuiUcy,  and  Crachuill,  for  Messrs. 
Brown  and  Tucker,  contended  that  the  contract 
for  the  sale  of  the  Bristol  to  the  United  Ports 
Company  was  vlffa  vires  and  void,  and  not  merely 
voidable,  and  that  the  allotment  beine  part  of  a 
void  agreement  vras  also  void,  there  being 
no  independent  contract  to  take  shares.  The 
contract  between  the  companies  was  not  filed 
with  the  Registrar  of  Jomt- Stock  Companies 
according  to  the  provisions  of  the  Companies 
Amendment  Act  (30  &  3\  Vict.  c.  131),  sect.  26, 
and  therefore  the  company  had  no  power  to  allot 
that  which  was  applied  for — viz.,  shares  with  11. 
per  share  paid  up.  As  to  Mr.  Tucker,  there  was 
clearly  no  contract  with  him,  as  he  never  received 
notice  of  allotment  or  share  certificates  which 
remained  in  the  possession  of  the  company  until 
the  winding-up. 
The  following  cases  were  referred  to : 
Clinch  r.  The  Financial  Corporation,  19  L.  T.  Bep. 

N.  8. 182 ;  L.  Bep.  4  Ch.  IIT; 
Be  The  London  and  Northern  Insurance  Corporation, 

Stace  and  Worth's  Case,  21  L.  T.  Bep.  N.  S.  182  ; 

L.  Bep.  4  Ch.  682 ; 
Bank  of  Hindustan,  China,  and  Japan  v.  Alison, 

23  L.  T.  Bep.  N.  S.  616,  on  app.  854;  L.  Bep.  6 

C.  P.  54; 
Re  The  Oriental  Commercial  Bank,  Alabaster's  Case, 

L.  Bep.  7  Eq.  273.  285; 
Be  7%e  universal  Banking  Corporaiion,  Qunn's  Case, 

L.Bep.3Ch.  40;  17  L.  T.  Bep.  K.  S.  365 ;  37  L.J. 

40,  Ch. ; 
Re  The  New  Theatre  Company  (Limited),  Btoxam's 

Case,  33  Bear.  529;  33  L.  J.  574  Ch. ;  10  L.  T.  Bep. 

N.  8. 320,  772; 
Re  The  Anglo-Danish  and  Baltic  Steam  Navigation 

Company,  Bahlgreen  and  CarroWs  Case,  L.  Bep. 

3,Ch.323; 
Re  The  Peruvian  Sailtcay*  Company,  Crawley  and 

Robinson's  Cases,  L.  Bep.  4  Ch.  32^  331 ;  19  L.  T. 

Bep.N.S.715. 
Amphlett,  Q.C.  replied. 

The  Yice-Chancellor  said :  All  that  is  required 
by  the  provisions  of  the  Companies'  Act  1862  to 
constitate  a  shareholder  is  that  a  man  must  agree 
to  take  shares,  and  that  his  name  must  be  upon 
the  register.  This  provision  being  made  for  the 
benefit  of  creditors,  persons  who  have  complied 
with  the  requirements  of  the  Act  cannot  be  heard 
to  say  that  they  ore  not  shareholders  in  a  question 
between  the  sliareholders  and  creditors  of  a  oom- 
pany.  It  is  said  that  the  agreement  between 
the  two  companies  was  void,  but  I  have  heard 
nothing  to  induce  me  to  think  that  it  was  so. 
The  Ports  Company  had  tall  power  to  enter  into 
the  agreement,  and  the  Bristol  Company  not  having 
that  power,  applied  to  the  conrt,  under  a  voluntary 
winding-up,  and  obtained  its  sanction  to  the  agree* 
ment.  Ttus,  however,  is  a  onestion  which  I  nave 
not  at  present  to  decide.  The  question  which  I 
have  to  decide  is  whether  a  contract  has  been 
entered  into  whereby  Messrs.  Brown  and  Tucker 
agreed  to  become  members  of  the  Ports  Company, 
and  whether  their  names  appear  on  the  register  P 
The  evidence,  so  far  as  Mr.  crown  is  concerned,  is 


quite  satisfactory.  There  is  the  letter  from  the 
manager  of  the  Ports  Company  announcing  the 
agreement  and  requesting  Mr.  Brown  to  sign  a 
form  of  application  for  shares  which  he  enclosed, 
and  informing  him  that  by  the  terms  and  conditions 
of  the  amalgamation  he  was  entitled  to  receive  in 
the  Ports  Company  the  same  number  of  shares  as 
he  had  held  in  the  Bristol  Company.  By  this 
letter  the  company  bound  themselves  to  allot  to 
Mr.  Brown  that  number  of  shares.  Mr.  Brown 
filled  up  the  form  of  application  and  returned  it  to 
the  company,  and  received  notice  of  allotment  and 
share  certificates,  and  his  name  was  placed  upon 
the  register  of  the  members  of  the  company.  There 
is,  therefore,  clearly  a  binding  contract  between  him 
and  the  company.  As  to  Mr.  Tucker  the  evi- 
dence is  not  quite  80  satisfactory.  He  had,  how- 
ever, received  a  letter  and  form  of  application 
for  shares  similar  to  those  sent  to  Mr.  Brown, 
which  form  he  filled  up  and  returned  to  the  com- 
pany, and  thereupon  the  company  were  bound  to 
allot  to  him,  and  he  was  bound  to  take,  the  shares 
for  which  he  had  applied.  There  was,  therefore  a 
binding  contract  entered  into  between  Mr.  Tucker 
and  the  company,  of  which  either  party  might 
have  enforced  specific  performance.  Mr.  Tucker's 
affidavit  in  which  he  stated  that  he  had  no  recol- 
lection of  ever  having  received,  nor  did  he  believe 
that  he  ever  received  any  notice  of  allotment  is 
not  sufficient,  but  I  do  not  think  it  is  material 
whether  he  had  notice  of  allotment  or  not,  as  1 
am  of  opinion  that  the  contract  was  complete 
immediately  on  his  filling  up  and  returning  the 
form  of  application  for  shares.  Messrs.  Brown 
and  Tucker  must,  therefore,  be  placed  upon  the 
list  of  contributories.    No  order  as  to  costs. 

Solicitors  for  the  official  liquidators,  A.  Putbrook. 

Solicitors  for  Mr.  Brown,  B.  and  W.  B.  Smith, 
agent  for  Fry  and  Otter,  Bristol. 

Solicitors  for  Mr.  Tucker,  White  and  Sons. 


SaiureUiy,  Dec.  16, 1871. 

BuKRELL  V.  Maxwell. 

Practice— Trwtee  Ad  1850  (13  |- 14  Vict.  c.  60), 

».  49 — Absent  Trustee. 
Title  court  ordered  a  cause  to  he  set  down  for  lusariiig 

nottoithslanding  one  of  (he  defendants,  who  was  a 

trustee,  had  not  enters,  cm  appearance. 
This  suit  was  instituted  for  the  partition  of  certain 
property  of  which  there  were  three  trustees,  who 
were  the  defendants  in  the  suit. 
'  Two  of  the  trustees  had  entered  an  appearance, 
and  there  was  an  affidavit  of  the  plaintiff  in  which 
he  stated  that  after  making  dihgent  search  and 
inquiry  for  the  third  trustee,  he  had  been  unable 
to  find  him. 

Under  these  circnmstanoes  the  plaintiff  applied 
that  the  Clerk  of  Records  and  Writs  might  be 
ordered  to  certify  that  the  cause  was  fit  to  be  set 
do?m  notwithstanding  the  third  trustee  had  not 
entered  an  appearance. 

Henhingt,  in  support  of  the  application,  referred 
to  the  Trustee  Act  1850  (13  &  14  Vict.  c.  60),  s.  4», 
where  it  is  provided  that  if  it  shidl  be  made  to 
appear  to  the  court,  by  affidavit,  that  diligent 
search  and  inquiry  has  lieen  made  after  any  person 
made  a  defendant,  who  is  only  a  trustee,  to  serve 
him  with  the  process  of  the  court,  and  that  he 
cannot  be  found,  it  shall  be  lawfol  for  the  conrt  to 
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hear  and  determine  such  cause,  and  t,o  make  such 
absolute  decree  therein,  against  every  person  who 
shall  appear  to  them  to  be  only  a  trustee,  and  not 
otherwise  concerned  or  interested  in  the  matter  in 
question,  in  such  and  the  same  manner  as  if  such 
trustee  had  been  duly  served  with  the  process  of 
the  conrt,  and  had  speared  and  filed  his  answer 
thereto,  and  had  also  apipearcd  by  his  counsel  and 
solicitor  at  the  hearing  of  such  cause;  he  also 
referred  to — 

Westhead  v.  8aU,  6  W.  E.  52 ; 

De  Cre^igny  v.  Ketvm,  cited  in  12  Sim.  163. 

The  YiCE-CiiANCEUOB  made  the  order  as  asked. 
Solicitor,  BttrreU. 


Nov.  24  and  Dec.  7, 1871. 
Cabieb  v.  Eabl  of  Ducie. 

Settlement —  Conttruetlon. 

By  a  marriage  tetdemmU  a  swn  of  Contois  was 
tetUed  in  trust  for  the  children,  and  issue  of  diil- 
dren,  other  than  and  except  an  eldest  or  only  son, 
viho  should  be  entitled  to  the  father's  settled  estates, 
provided  that  if  the  htitMnd  should  die  in  Ida 
wife's  lifetime,  lecurvng  an  only  child,  and  siich 
child  should  be  a  son,  then  such  only  child  shotdd 
be  entitled  to  the  whole  trust  fund ;  but  if  there 
should  be  two  children,  or  only  one  chiul  of  the 
marriage  (other  than  an  eldest  or  only  son)  who 
should  attain  the  age  of  twenty-one  or  marry,  in 
such  ease  such  two  children,  or  such  one  only  child 
{other  than  an  eldest  or  only  son)  should  not  be 
entitled  to  any  pa/rt  of  the  trust  fund,  but  it  should 
belong  al>soluiely  to  the  husband,  as  such  two  chil- 
dren, or  one  only  child  {other  than  an  eldest  or 
only  child)  were  othencise  provided  for  by  a  deed 
of  even  date,  creating  a  charge  upon  the  settled 
estates. 

There  were  two  children  of  the  marriage,  a  son  and 
a  daughter.  The  daughter  married,  and  subse- 
quently the  son  died  an  infant,  and  the  daughter 
thereupon  became  entitled  to  the  settled  estates. 
The  husband  died  in  the  lifetime  of  the  wife.  The 
deed  creating  a  charge  upon  the  smled  estates  teas 
invalid; 

Held,  that  the  daughter  was  entitled  to  tlie  trust  fund. 

The  &cts  of  this  case  are  sufficiently  set  out  in 

the  judgment. 

WiUcock,  Q.C.  and  W.  W.  Katvlalie  appeared  for 

theplaintiffs. 
Kay,  Q.C.  and  Speed  for  Lord  and  Lady  Ducie. 
Eddis,  Q.C.  and  Kekewich  for, Mr.  Laugton's 

executors. 
The  following  cases  were  referred  to : 
Collinirteood  v.  Sianhope,lj.  Bep.  4  H.  of  L.  43  ; 
Bearle  r.  Eicis,  1  C.  *  Fin.  80 ; 
Jordan  T.  Jordan,  L.  Bep.  5  H.  of  L.  254 ; 
Xaeoubreyr.  Jones,iK.&J.tOi; 
Gordon  v.  Levi,  1  Amb.  364. 

Dee.  7. — ^The  Vice-Chahcelloe  without  hearing 
a  reply  said :  This  wnt  is  instituted  by  two  oat  of 
four  trustees  of  a  sum  of  34,2862.  78.  bd.  of  3L  per 
cent.  Consols  for  the  purpose  c^  having  it  declared 
by  this  conrt  who  is  entitled  to  that  sum.  The 
defendants  are  the  two  other  trustees  of  the  fund 
(who  are  also  the  legal  personal  rerpresentatives  of 
the  late  James  Haughton  Langston),  and  JnUa, 
Conntesa  of  Dock,  who  claims  to  be  abeolntely 
entitled  to  it.  The  fond  in  its  origin  consisted  of  a 
sum  of  dOOOi.  advanced  by  the  late  Lord  Ducie  on 
the  marriage  of  his  dauxhter,  the  Honble.  Julia 
Frances  Morton  with  the  late  Mr.  James  Hangh- 


ton  Langston,  and  of  a  sum  which  Mr.  Lang- 
ston engaged  to  provide  of  an  amount  sufficient  to 
produce  when  invested  in  31.  per  cent.  Consols, 
together  with  the  5000J.,  the  yearly  income  of  lOOOJ. 
These  sums  were  duly  paid,  and  now  stand  in- 
vested in  the  names  of  trustees.  The  marriage 
took  place  on  the  6th  July  1824,  when  the  settle- 
ments, out  of  which  the  question  arises,  were 
executed.  In  order  to  approach  the  solution  of 
that  question,  it  will  be  convenient  to  state  the 
&cts  bearing  upon  it.  They  appear  to  be  these. 
At  the  time  of  the  marriage,  Mr.  Langston,  the 
husband,  was  tenant  in  taU  in  possession  of  what 
are  called  the  Sarsden  estates,  which  he  derived 
under  the  will  of  his  father,  and  which  were  held 
by  him  subject  to  the  provisions  of  that  will, 
lliere  was  issue  of  the  marriage  two  children  only, 
the  defendant  Lady  Ducie,  who  was  married  to 
the  present  Earl  in  May  1849,  and  a  son  named 
Algernon  Langston,  who  died  in  the  vear  1850,  in 
the  ninth  year  of  his  age.  Mr.  James  IS..  Langston 
died  in  Oct.  1B63,  leaving  his  widow  and  only 
surviving  child,  now  Lady  Ducie,  and  in  Jnne 
1869,  Lady  Julia  Langston  died.  The  defendant. 
Lady  Ducie,  having  become  tenant  in  tail  in 
remainder  of  the  Sarsden  estates,  they  were  re- 
settled in  Jan.  1852,  by  a  deed  mentioned  in  the 
pleadings,  but  to  which  it  is  unnecessary  further  to 
refer.  TTie  question  to  be  decided  is  who  is 
entitled  to  the  trust  fund  of  34,2812.  7s.  5d. 
Consols  P  First,  it  is  claimed  by  the  Earl  of  Ducie 
in  right  of  his  wife.  Secondlv,  Mr.  Langston's 
executor  claims  it  as  part  of  tne  personal  estate 
of  his  testator :  and  thirdly,  the  Countess  of  Ducie 
as  the  administratrix  of  her  mother.  Lady  Julia 
langston,  alleges  that  if  she  and  her  husband  are 
not  entitled  to  the  whole  of  the  trust  fund,  the 
sum  of  5361L  18».  Sd.,  part  of  the  trust  fund 
(being  so  much  thereof  as  was  purchased  with  the 
sum  of  50002.  paid  by  Thomas  Lord  Ducie),  forms 
part  of  the  personal  estate  of  Lady  Julia  Langston. 
The  settlement  upon  the  construction  of  which 
these  questions  must  be  determined  is  dated  the 
6th  July  1824.  After  providing  for  the  life 
interest  of  the  husband  and  wife  tn  the  fund,  it 
was  declared  that  from  and  immediately  after  the 
decease  of  the  survivor  of  them  the  trustees  should 
stand  possessed  of  the  trust  fund  in  trust  for  all 
and  every  or  such  one  or  more  (exclusively  of  the 
other  or  others)  of  the  child  or  children  of  the  said 
James  Haughton  Langston,  by  the  said  Julia 
Frances  Moreton  (except  an  eldest  or  onlv  son, 
who,  for  the  time  being,  should  be  entitled  in 
possession  or  in  remainder  expectant  on  the 
decease  of  the  said  James  Hauehton  Idmgston, 
to  the  settled  estates  of  the  said  James  Saagh- 
ton  Lai^ton),  or  for  all  and  every  or  such 
one  or  more  ezdnsively  ci  the  other  or 
Others  (tf  the  issue  bom  in  the  lifetime 
of  the  sud  James  Hangfaton  LangBton,  and 
Jnlia  Frances  Moreton,  or  the  survivon  of  them, 
of  any  one  or  more  each  child  or  children  (except 
an  eldest  or  only  son  for  the  time  being  entitled  as 
aforesaid),  or  for  all  and  eyery,  <^  such  one  or 
more  exchinvely  of  the  odwr  or  others  of  tiie  said 
child  or  children,  and  aH  and  every,  or  such  oae  or 
more  exchnively  of  the  other  or  others  of  tiNir, 
or  any  of  their  issue  bom  as  aforesaid  (exoc^  as 
aforesaid)  sA  such  time  or  timee  (not  more  maote 
than  twenty-one  years  after  the  deoeus  of  the 
survivor  of  them,  the  said  James  Hamilton 
Langston  and  Julia  Frances  Moretm)  M  Ibef  tiia 
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eaid  James  Haughton  Langston  and  Julia  Frances 
Moreton,  or  the  survivors  of  them,  should  by  deed 
or  by  the  will  of  the  survivor  appoint,  and  in 
default  of  appointment  araonK  such  children  (ex- 
cept as  aforesaid)  in  equal  shares,  the  shares  of 
sons  to  be  vested  at  twenty-one  and  those  of 
daughters  at  that  age  or  marriage,  such  marriage 
to  be  with  the  consent  of  their  parents  or  guardians. 
So  br,  therefore,  it  is  clear  that  as  the  events  hap- 
pened, the  defendant,  Lady  Ducie,  took  upon  her 
marriage  a  vested  interest  in  the  whole  fund 
(her  brother,  then  an  infant,  being  the  eldest  son 
of  the  marriage),  subject  to  the  powers  of  appoint- 
ment, none  of  which  were  at  any  time  exercised. 
The  settlement  further  declares  that  every  part  or 
share  of  the  trust  fund  which  might  be  appointed 
to  or  in  favour  of  any  son  of  the  marriage  who 
should  die  under  the  age  of  twenty-one,  or  who, 
under  that  age,  should  become  an  eldest  or  only 
son,  and  so  entitled  to  the  settled  estates  as  afore- 
said, and  also  every  part  or  share  of  the  trust  fund 
-which  might  be  appointed  to  or  in  favour  of  any 
daughter  of  the  marriage  who  should  die  under  the 
age  of  twenty-one,  and  unmarried,  should  be  taken 
and  considered  as  if  no  such  appointment  had  been 
made,  except  so  far  as  such  part  or  share  should 
have  been  actually  expended  for  the  benefit  of 
such  son  or  daughter.  The  settlement  then  pro- 
vides that  if  there  should  be  more  than  one  cnild 
for  whom  portions  were  iat^ded  to  be  thereby  pro- 
vided, and  any  of  them  beiugasonor  sons  should  die 
under  the  age  of  twenty -one,  or  become  an  eldest  or 
only  son  under  that  age,  and  so  entitled  as  afore- 
said, or,  being  a  daughter  or  daughters,  should 
die  under  that  age  and  unmarried,  then  the  share 
intended  to  be  thereby  provided  for  each  such  son 
80  dying  or  becoming  an  eldest  or  only  son,  and 
for  each  such  daughter  so  dying,  or  so  much 
thereof  as  should  not  have  been  paid  or  applied 
for  the  preferment  or  advancement  of  any  such 
son  or  sous,  should  go,  accrue,  and  belong  to  the 
survivors  or  survivor  of  such  children  (not  being 
an  eldest  or  only  son  as  aforesaid)  and  (so  far  as 
circumstances  would  admit)  should  vest  in  and  be 
trans&iTed  to  him,  her,  or  them,  if  more  than 
one,  in  equal  shares,  at  the  same  time  and  in  the 
same  manner  as  thereinbefore  declared,  concern- 
ing his,  her,  or  their  original  shares.  And  in  case 
more  than  one  such  son  should  die  or  become  an  eldest 
or  only  son  as  aforesaid,  under  the  age  of  twenty- 
one  ;  or  more  than  one  such  daughter  should  die 
under  that  age  and  unmarried,  then  and  so  often 
as  the  same  should  happen,  all  and  every  the  sur- 
viving or  accruing  shaj^s  or  share  of  such  last- 
mentioned  child  or  children,  so  dying,  in  the  trust 
fund,  or  in  such  part  thereof  as  should  not  have 
been  applied  for  nis,  her,  or  their  preferment  or 
advancement,  should  again  accrue  to  the  survivors 
or  survivor  of  the  children  (not  being  an  eldest  or 
only  son  as  aforesaid),  and,  so  far  as  circumstances 
would  permit,  should  vest  in  and  be  transferred  to 
him,  her,  or  them  respectively,  aa  was  thereinbefore 
declared  concerning  nis,her,or  theiroriginal  shares. 
The  settlement  further  provides  that  in  case  there 
should  not  be  any  chud  of  the  marriage,  who 
should  obtain  a  vested  interest,  and  the  husband 
should  survive  the  wife,  the  whole  of  the  fund 
shall  be  held  in  trust  for  him  absolutely ;  but  in 
case  the  husband  should  die  in  the  lifetime  ot  his 
wife  "  leaving  an  only  child,  and  such  child  shall 
be  a  son"  th«n  in  trust  for  such  onlv  child.  It  is 
th^  farther  provided  that,  if  the  husband  shall 


die  in  the  wife's  lifetime,  and  there  shall  not  be 
any  child  who  shall  acquire  a  vested  interest,  then 
so  much  of  the  fund  as  had  been  provided  by  the 
husband  should  go  to  his  personal  representatives, 
and  that  the  other  part  of  the  fund  should  be  hcdd 
in  trust  for  the  wife.  Then  follows  a  proviso  which 
has  created  such  difiSculty  as  exists  in  the  case. 
"  Provided  always,  and  it  is  hereby  declared,  that 
in  case  the  said  Julia  Frances  Moreton  shall  sur- 
vive the  said  James  Haughton  Langston,  and  there 
shall  be  only  two  children  of  the  said  intended 
marriage,  other  than  and  except  an  eldest  or  only 
SOD,  so  entitled,  as  aforesaid,  or  only  one  child  oi 
the  said  intended  marriage  (other  than  and  except 
&8  aforesaid)  who,  being  a  son  or  sons,  shall  live  to 
attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters,  shall  live  to  attain  that 
age,  or  to  be  muried  with  such  consent  as  fore- 
said, then,  and  in  such  case,  such  two  only  chUdren 
(other  than  and  except  as  aforesaid)  or  such  one 
only  child  (other  than  and  except  as  aforesaid) 
shall  not  have  or  be  entitled  to  any  part  or  share 
of  the  said  Three  Per  Cent.  Consolidated  Bank  An- 
nuities, either  by  virtue  of  any  appointment  to  be 
made  in  their,  his,  or  her  favour,  or  otherwise  how- 
soever, but  in  the  event  of  the  said  Julia  Frances 
Moreton  surviving  the  said  James  Haughton 
Langston,  and  there  being  only  two  such  chudren 
or  one  such  child  (other  than  and  except  as  afore- 
said) the  said  James  H!aughton  Langston  shall 
(subject  to  the  life  estate  of  the  said  Juha  Frances 
Moreton)  have,  and  be  absolutely  entitled  to  the 
said  Three  Per  Cent.  Consolidated  Bank  Aiinuities 
for  his  own  use  and  benefit,  as  in  the  event  of  the 
said  Julia  Frances  Moreton  surviving  the  said 
James  Haughton  Langston,  and  there  being  only 
two  such  diildren  or  only  one  such  chud  ae 
aforesaid  (other  than  and  except  as  aforesaid) 
such  two  children  or  such  only  child  are  pro- 
vided for  by  a  certain  other  indenture  or  deed 
of  settlement  bearing  date  herewith."  It  is  upon, 
this  proviso  that  an  argument  has  been  sub- 
raittea  by  the  personal  representatives  of  Mr. 
Langston,  to  the  effect  that  they  are  entitled 
to  the  fund  as  a  part  of  his  personal  estate. 
Now,  considering  the  entire  scope  and  efiect  of 
the  settlement,  I  think  it  would  be  impossible  to 
turive  at  such  a  conclusion  without  doing  violence 
to  the  plain  intention  of  the  parties,  to  be  gathered 
from  the  terms  of  the  deed.  For  it  is  abundantly 
clear  that  it.  is  only  in  one  event  that  Mr.  Lang- 
ston, or  his  representative,  was  to  be  entitled  to 
receive  back  the  amount  which  he  had  contributed 
to  the  settlement  fund,  viz.,  if  at  the  time  of  hia 
death  in  his  wife's  lifetime  there  should  not  be  any 
child  of  the  marriage  who  should  acauire  a  vested 
interest  in  the  fund  In  case  of  his  aeath,  leaving 
an  only  child,  and  such  child  should  be  a  son,  that 
child  would  take  the  fund  absolutely.  So  that 
although  it  is  true,  as  has  been  suggested,  that  the 
generu  principle  observed  in  framing  settlements 
made  in  such  circumstances  aa  here  appear,  is, 
diat  the  estates  and  the  money  shoula  be  sub- 
ject to  different  provisions,  the  foil  effect  of  the 
instrument  cannot  for  that  reason  be  disreg^arded, 
nor  is  it  possible  to  adopt  that  literal  oonstructioa 
of  the  proviso  which  has  been  ccmtended  for, 
since  the  proviso  expressed  the  reason  for  which 
it  was  introduced,  and  it  is  clear  upon  examining 
the  documents  that  no  such  reason  existed.  _  The 
ground  upon  which  an  attempt  is  made  in  the 
proviso  iMtly  quoted,  to  withcuraw  the  provision 
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for  Tonnger  children,  is  stated  to  be  that  such 
children  were  provided  for  by  another  deed  of 
even  date.  By  that  deed  Ifr.  Langston  pur]x>rted 
to  charge  the  Sarsden  estates,  devised  to  him  by 
the  will  of  his  father,  with  portions  for  his  younger 
children.  But  it  seems  that  this  charge  was  in- 
effectual, the  power  to  charge  contained  in  the 
deed  of  the  6th  Aug.  1835,  mentioned  in  the 
bill  executed  under  the  direction  of  the  court  (after 
a  litigation  respecting  the  father's  will),  and  by 
which  the  devised  estates  were  settled,  containing 
no  such  power  as  Mr.  Langston  supposed  he 
posBessed  when  he  executed  the  deed  of  1824. 
Although  it  is  not  necessary  to  rest  the  decision 
of  this  case  upon  the  ground  last-mentioned,  it  is 
obvions  that  it  has  a  direct  bearing  upon  the 

Suestion  raised,  and  would  probably  be  sufficient 
'  it  were  necessary  to  resort  to  it,  to  displace  the 
claim  made  by  Mr.  Langston's  representative. 
The  interest  given  to  the  children  of  the  marriage 
is  expressed  in  clear,  and  fliU,  and  unambiguous 
terms.  The  trusts  of  the  settlement  fund  are 
declared  to  be,  subject  to  the  life  interests  of  their 
parents,  for  the  children  of  the  marriage  (except 
eldest  or  only  son,  who  for  the  time  being  should  be 
entitled  in  possession  or  in  remainder  expectant  on 
the  decease  of  the  said  James  H.  Langston  to  the 
settled  estates),  an  interest  vested  at  their  respective 
ages  of  twenty-oneyears,  or  in  the  case  of  daugh- 
ters at  marriag^.  The  period  at  which  the  rights 
of  the  parties  are  to  be  ascertained  has  been  well 
snd  conclusively  settled  to  be  that  at  which  the 
fiind  beocones  distributable  under  the  trusts. 
When  that  period  arrived  Lady  Ducie  was  the 
only  person  entitled  to  a  vested  interest.  And 
anless  something  is  to  be  found  in  the  settlement 
to  destroy  or  qualify  that  vested  interest,  her 
right  appears  to  me  to  be  unquestionable.  The, 
nue  that  an  estate  once  vested  is  not  to  be  devested 
bnt  by  plain,  express  words,  is  forcibly  expressed 
by  Lord  Cairns  in  the  case  of  Collingtcood  v.  Stan- 
hope (li.  Rep.  4  H.  of  L.43),  which  was  referred  to  in 
the  course  of  the  argument,  that — "  when  once  yon 
have  got  an  estate  vested  you  cannot  devest  it  with- 
out the  concurrence,  to  the  letter,  of  the  terms  and 
conditions  upon  which  the  estate  is  to  be  devested." 
It  was  suggested  durine  the  argument  that,  within 
rnles  which  the  court  m»  sometimes  adopted  in 
construing  marriage  settlements,  it  would  not  be 
unreasonable  to  hold  that  Lady  Ducie,  who  has 
nndoubtedly  inherited  the  settled  estates,  was  to 
be  considered  as  an  eldest  or  only  son.  I  do  not 
think  that  I  have  any  warranty  for  so  changing  the 
words  of  the  instrument  before  me ;  nor,  if  I  conld 
do  so,  would  it  assist  the  case  of  the  representative 
of  Mr.  Langston,  and  it  is  dear  that  if  there  had 
been  but  one  child,  and  he  a  son,  he  would  be  en- 
titled to  the  settlement  fund  as  well  as  to  the 
settled  estates.  I  am  therefore  of  opinion  that  the 
decree  should  declare  that  the  defendant,  Julia, 
Countess  of  Ducie,  is  entitled  to  the  whole  amount 
of  3/'.  per  cent.  Consols  mentioned  in  the  prayer, 
and  to  the  dividends  due  thereon  since  the  death 
of  her  mother,  and  order  the  transfer  and  payment 
accordingly.  The  costs  of  all  parties  as  between 
BoUoitor  and  client  to  be  paid  out  of  the  fund. 

Solicitors  for  all  parties,  Harriton,  Finch,  and 
Jennings. 
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Tetley  and  akotuer  v.  Suakd. 

Prhtcipal  and  agent-^Brdker — Broker  making  him- 
self  t]ie  primsipal— Liability  of  principal  tooroher 
— Contract  of  sale — Delivery  of  goods. 
Defendant  employed  plaintiffs,  who  mere  cotton 
brokers  ia  Lotmm,  to  buy  500  bales  of  cotton  for 
him,  telling  them  to  buy  gradually  at  8id.,  if  they 
eotdd  not  do  better.  Cotton  comd  not  then  have 
been  botigM  at  S^d.  Plaintiffs  slwrtbj  afterward* 
passed  to  defendant  a  bought  note,  "Bought  on 
your  (tecount  500  bales,  ^'c,  at  S^d."  This  teas 
sianed  by  plaintiffs  as  brokers,  and  at  the  bottom 
of  the  note,  a  charge  of  J  per  cent,  was  made  for 
brokerage.  Before  delivery  of  the  cotton,  the 
defendant  became  aware  that  plaintiffs  had  not, 
at  the  time  of  their  passing  this  bought  tiote, 
made  any  contract  for  him  for  the  purchase 
of  cotton,  but  that  they  had  stuisequenUy  bought 
the  500  bales,  in  tlieir  own  name,  to  enable 
them  to  make  delivery  to  him  partly  at  S^d. 
and  partly  at  7\^.  per  lb.  Defendant  wotdd 
■not  have  accepted  the  bought  note  frmn  plaintiffs  if 
lie  had  known  that  tliey  were  thus  acting  as  prro- 
cipals  in  the  transaction.  Defendant,  on  becoming 
aware  of  the  state  of  cireiimstatuxs,  refused  to 
accept  the  cotton,  a>id  this  action  was  brought  to 
recover  damages  for  such  non-aeeeptanee.  It 
was  proved  that  there  was  a  custom  in  the  London 
cotton  market  that,  if  a  broker  bought  for  his  em- 
phyer  of  an  undisclosed  principal,  he  was  liable 
himself  upon  the  contract. 
Held,  that  the  action  was  not  maintainable,  as  no 
contract  of  tale  had  been  inade  between  plaintiffs 
and  defendant. 
Plaintiffs  before  tlie  ejepiration  of  the  time  for  the 
delivery  oj  tlie  cotton,  tendered  ntarks  of  cotton  that 
was  not  in  accordance  with  the  terms  of  the  con- 
tract, and,  on  defendant  rejecting  the  same,  they, 
before  tlte  expiration  of  the  time  fixed  jor  delivery, 
tendered  marks  of  cotton  that  was  in  accordance 
with  the  contract. 
Held,  thai  plaintiffs  had  not,  by  tlie  first  deliverif, 
broken  the  eontrcKt,  so  as  to  justify  defendant  t« 
refusing  to  accept  the  eottmi  snbgeqtcently  tendered. 
Tins  was  an  action  brought  to  recover  damages 
for  the  non-acceptance  of  200  bales  of  cotton, 
alleged  to  have  been  sold  by  the  plaintiffs  to  the 
defendant. 

The  pleas  were  a  denial  of  the  contract  and  a 
denial  tnat  the  plaintiffs  tendered  cotton  according 
to  the  contract. 

It  appeared  that  the  defendant,  a  merchant  in 
London,  had  on  the  14th  May  1870,  entered  into  a 
contract  with  some  merchaiita  at  Liverpool,  for 
the  sale  to  them  of  500  bales  of  cotton  at  9|e{.  per 
lb.,  for  deliveiy  on  a  future  day,  and  to  enaole 
himself  to  perform  this  contract  he  put  himself 
in  communication  with  the  plaintiffs,  cotton  brokers 
in  London,  with  a  view  to  purchasing  cotton.  The 
plaintiffs  said  they  thought  they  could  buy  at  Sid. 
and  the  defendant  then  told  them  to  buy  g^tidnally 
at  &id.,  if  they  could  not  do  better,  and  that  they 
were  not  to  disclose  his  name.    Cotton  coal«l  not 
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hare  been  bought  ac  that  time  at  8id.  The  cotton 
which  the  plaintifis  were  thns  to  hnj  for  the  de(en> 
dant  was  to  be  Tinirellj  cotton,  June  or  July  ship- 
ment. Delivery  was  to  be  made  on  a  future  day. 
A  few  days  afterrrerds  plaintiffs  sent  to  defendant 
a  bought  note,  as  follows : 

Boaght  on  Tonr  Mcoont  500  balee  Tinivdly  ootton, 
June  or  July  abipment,  at  Sid.  pet  lb.— (Signed)  Tstuct 
and  Co.,  broken. 

Brokerage  i  per  cent. 

This  note  also  specified  the  future  dar  on  which 
deliTeiy  was  to  be  made.  Before  this  oay  arrived, 
plaintiffs  sent  to  defendant  the  marks  of  800  bales 
Tinivelly  cotton,  and  defendant  knowing  nothing 
further  of  the  circumstances  than  what  thus  &r 
appears,  accepted  this  cotton  and  paid  for  it.  Sub- 
sequently, and  before  the  time  for  completion  of 
the  contract  arrived,  the  plaintiffs  tendered  to  the 
defendant  marks  of  the  remaining  200  bales,  bat, 
it  i^pearing  that  these  bales  were  not  of  June  or 
July  shipment,  the  defendant  refused  to  accept 
them.  The  defendant  then  discovered  for  the  first 
time  that  the  plaintiffs,  at  the  time  of  their  sending 
him  the  above-mentioned  bought  note,  had  not 
entered  into  any  contract  on  his  behalf  with  a 
third  partr,  but  that  they  had  subsequently  bought 
these  500  bales  of  cotton  in  their  own  name — ^300 
at  8^td.,  and  200  at  7\id.  per  pound.  After  the 
defendant  had  refused  to  accept  the  200  bales, 
which  were  tendered  as  above-mentioned  bv  the 
plaintiffs,  and  before  the  time  for  (he  completion 
"^f  the  contract  had  expired,  the  plaintiffs  tendered 
marks  of  200  bales,  which  answered  the  descrip- 
tion in  the  contract.  The  defendant,  however, 
refused  to  accept  them,  and  it  was  for  the  non- 
acceptance  of  these  200  bales  that  this  action  was 
brought. 

At  the  trial  before  Bovill,  C.J.,  at  the  sittings  in 
Londan  after  last  Lent  Term,  the  above  facts  were 
proved,  and  further,  the  defendant  swore  that  he 
cmploved  the  plaintiffs  to  buy  the  cotton  for  him 
as  brokers;  that  he  believed  they  were  acting  in 
that  capacity,  and  that  he  would  not  have  bought 
the  cotton  of  them  if  he  had  known  that  they  were 
acting  as  their  own  principals  in  the  transaction. 

On  the  part  of  the  plaintiffs  it  was  contended 
that  there  was  a  custom  in  the  cotton  trade  in 
London  that  where  a  broker  bought  of  an  undis- 
closed principal,  he  was  himself  personally  liable 
to  his  employer.  This  was  admitted  by  the  defen- 
dant. It  was  fhrther  contended,  but  this  was  not 
admitted,  that  by  the  custom  of  the  London  ootton 
market,  where  a  broker  passed  a  bought  note,  like 
that  passed  in  the  present  case,  having  no  principal, 
he  was  himself  liable  on  the  one  hand,  and  could 
enforce  the  contract  on  the  other,  as  the  real  prin- 
cipaL  For  the  defendant  it  was  contended  that 
the  pliuntiffs  were  not  entitled  to  recover,  as,  first, 
they  had  themselves  broken  the  contract  by  de- 
livering cotton  that  was  not  in  accordance  with 
the  terms  of  the  contract,  and  the  contract  having 
thus  been  broken,  it  was  of  no  avail  to  the  plain- 
tiffs that  they  subsequently  delivered  the  right 
cotton,  even  though  such  delivery  took  place  before 
the  day  stipulated  in  the  contract ;  and,  secondly, 
that  no  contract  of  sale  had  been  proved  between 
the  plaintiffs  and  the  defendant. 

It  was  agreed  on  both  sides  that  theie  was  no 
qaeetion  for  the  jury.  The  learned  judge  there- 
upon directed  a  verdict  to  be  entered  for  the  plain- 
tiffs for  the  amount  claimed,  pving  the  defendant 
leave  to  move  to  set  this  verdict  aside,  and  enter  a 


nonsnit  or  verdict  for  the  defendants,  if  the  court 
should  be  in  favour  of  the  defendant  on  either  of 
the  points  contended  for  by  him. 

Afn-il  18. — Sir  /.  Karsltuce,  Q.  C,  moved  accord- 
inriy. 

The  CouBT  (Bovill,  C.J.,  Byles,  M.  Smith,  and 
Brett,  JJ.)  refused  a  rule  on  the  first  point,  on  the 
ground  that  the  plaintiffs  had  fulfilled  their  con- 
tract by  tendering  marks  of  cotton  acoording  to 
the  contract,  before  the  time  for  delivery  had  ex- 
pired. A  rule  ni»i  upon  the  second  point  having 
been  granted, 

Nov.  23  €md  24. — Sir  Geo.  Honyman,  Q.O.  and 
WatMn  WiUiams  showed  cause. — This  is  a  case 
where  a  man,  having  a  contract  for  the  purchase  of 

foods  at  a  fixed  price,  sells  them  hinuelf,  taking 
is  chance  of  a  nse  or  fall  in  the  market.  The 
plaintiffs,  having  authority  from  the  defendant  to 
bny,  were,  in  the  absence  of  fraud,  justified  in 
buying  of  themselves.  The  bought  note  does  not 
mention  the  name  of  any  prinoiiial,  so  that  the 
plaintiffs  themselves  are  liaDle  on  it.  If  a  broker 
passes  a  bought  note  without  naming  any  prin- 
cipal, a  custom,  by  which  he  may  be  sued  on  it, 
without  its  being  shown  that  he  nas  no  principal, 
is  good  (Humfrey  v.  Dale,  27  L.  J.  390,  Q.  B.) 
That  is  the  effect  of  the  usage  here.  If,  then,  the 
plaintiffs  were  personally  bound  by  the  contract, 
the  defendant  was  similarly  bound.  In  Sharman  v. 
Brandt  (Ex.  Ch. ;  L.  Bep.  6  Q.  B.  720),  Blackbum, 
J.,  at  Nisi  Prius,  though  he  nonsoited  the  plain- 
tiff on  another  ground,  did  not  think  that  the  &ot 
of  the  plaintiff  having  contracted  as  broker  was 
fatal  to  his  suing  as  principal.  Fairlie  v.  Fenton 
(22  L.  T.  Rep.  N.  S.  373;  L.  Bep.  5  Ex.  169)  is 
distinguishable,  as  there   the  principal  was  ex- 

firessly  named.  They  cited  also  SehmaUx  t.  Avery 
16  Q.  B.  655 ;  20  L.  J.  228,  Q.  B.),  and  Colder  v. 
BoheU  (24  L.  T.  Bep.  N.  S.  27 ;  Ex.  Ch.  25  L.  T. 
Bep.  N.  S.  129.) 

Sir  J.  Karslake,  Q.  C.  and  Cohen,  in  support  of 
the  rule. — It  is  very  evident  that  the  defendant 
employed  the  plaintiffs  to  act  for  him  as  brokers, 
and  thenf  professed  to  act  as  such.  They  cannot 
sucoeed  in  this  case,  unless  they  can  establish  that 
brokers  employed  to  buy,  may,  without  the  con- 
sent or  knowledge  of  their  employers,  make  them- 
selves the  sellers.  [They  were  then  stopped  by 
the  court.] 

WiLLEs,  J. — ^This  is  a  case  in  which  the  plaintiffs 
allege  that  they  were  the  sellers  to  the  defendant 
of  oOO  bales  of  cotton,  which  they  contend  were 
sold  by  them  to  him  on  the  29th  June,  1870,  and 
in  respect  of  which,  they  complain,  that  though 
the  defendant  accepted  and  paid  for  300  bales,  he 
has  refused  to  accept  the  remaining  200.  All 
the  questions  that  have  arisen  may  be  Xsregarded, 
except  two,  the  first  of  which  arises  out  of  the 
existence  of  a  contract  of  sale  between  the  parties ; 
and  the  second  is  as  to  the  authority  of  the  plain- 
tiffs to  enter  into  that  contract  for  the  defendant 
so  as  to  bind  him.  These  two  questions  resolve 
themselves  into  one,  viz.,  whether  the  plaintiffs 
were  entitled,  in  respect  of  their  employment  as 
brokers,  to  purchase  cotton  for  the  defendant,  to 
constitute  themselves  the  principal  sellers,  and 
force  upon  the  defendant,  who  had  employed  them 
as  brokers,  cotton  in  respect  of  which  there  was  no 
other  seller  than  themselves.  That  question  may 
be  regarded  in  different  ways.  I  will  first  deal 
with  it  in  an  abstract  form,  and  consider  whether 
a  person,  employed  by  another  as  his  agent  to 
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purchase  for  him,  has  a  right  to  make  himaelf  tho  I 
seller.  He  no  doubt  may  do  so,  if  his  principal 
assents ;  but  not  because  it  is  within  his  employ- 
ment as  agent  to  do  so,  but  because  the  assent 
turns  the  original  contract  into  a  contract  between 
two  principals.  Here,  however,  the  defendant 
intenaed  to  employ  the  plaintiffs  as  brokers  only, 
and  would  not  nave  employed  them  to  buy  for  him 
if  he  had  known  that  they  were  going  to  be  their 
own  principals.  The  question,  therefore,  is,  whether 
the  plaintiffs  had.  a  right  to  insinuate  themselves 
as  principals  into  the  contract.  A  good  deal 
may  turn  on  the  character  of  the  particular 
transaction.  I  can  imagine  a  case  where  it 
is  impossible  for  a  principal  to  have  in  his 
mind  anythingjbut  a  desire  to  have  a  specific 
thing,  and  in  respect  of  which  the  agent  could 
exercise  no  control  and  could  be  of  no  assistance. 
It  may  be,  that  anch  an  imaginary  case  might  be 
stated,  in  which  it  might  be  said  that  the  character 
of  the  transaction  cried  out  that  to  apply  the 
ordinary  law  of  principal  and  agent  was  impossi- 
ble, on  the  principle  that  ee$$ante  causa,  ceeiai  et 
lex.  But  where  the  agent  is  employed  to  pnrohase 
something  not  specific,  on  terms  which  to  a  certain 
extent  are  under  his  control,  at  a  price  which  is 
not  so  fixed  but  that  the  agent  may  be  subjected 
to  temptation,  we  have  then  a  case  where  the 
agent  is  exposed  to  temptations  which  the  law 
says  he  ou^t  not  to  bo  subjected  to.  In  this  case 
there  is  another  remarkable  circumstance.  The 
plaintiffs,  who  were  dealt  with  as  agents  were 
entitled  to  a  commission  for  certain  labour  and 
certain  discretion  to  be  exercised  by  them,  and  if 
such  an  imaginary  case  as  I  have  stated  existed  in 
the  course  of  busmess,  that  would  be  one  in  which 
tho  person  employed  as  agent  had  done  no  work 
as  agent,  and  so  would  be  entitled  to  no  fee.  He 
would  be  entitled  to  be  at  once  paid  as  principal, 
but  not  to  receive  any  fee  as  agent.  In  the  pre- 
sent case,  the  transaction  was  subject  to  a  per- 
centage of  one-half  per  cent.  If  the  plaintifis  were 
reallv  the  principals  this  would  be  part  of  the  price 
of  the  cotton  and  nothing  more.  They  we  not 
entitled  to  anything  ae  agents,  because  there  has 
been  no  agency.  The  charge  made  for  brok^^e 
points  to  the  employment  of  the  plaintiffs  as  agents. 
There  are  other  indications  that  an  agency  was 
intended,  and  that  the  plaintifis  were  retained  as 
brokers — intermediaries^to  act  between  the  de- 
fendant _  and  some  third  parties.  First,  there  is 
the  distinct  statement  of  the  parties  (for  it  must 
be  observed,  that  the  plaintiffs  do  not  deny  that 
they  were  employed  as  brokers,  but  rest  their  case 
on  an  alleged  custom)  especially  that  of  the  def^d- 
ant,  which  the  plaintifis  must  be  taken  to  have 
admitted  to  be  true,  inasmuch  a^  they  did  not  go 
to  tho  jury  on  the  point.  The  defendant  expressly 
stated  that  he  would  not  have  dealt  with  the 
plaintifis  if  he  had  known  that  they  were  them- 
selves going  to  be  the  sellers.  He  further  told  us, 
that  he  instructed  the  plaintiffs  to  buy  gradually, 
at  8id.,  if  they  could  not  do  better.  Therefore, 
there  was  no  fixed  price,  to  begin  with,  but  the 
price  was  to  depend!^  on  the  state  of  the  market, 
and  the  defendant  would  expect  assistance  from 
the  business  habits  and  knowledge  of  the  market 
which  the  plaintiffs  possessed.  There  was  thus  a 
duty  cast  on  the  plaintifis  as  brokers,  to  be  diligent 
in  performing  their  dutv  as  such.  If  a  broker  oan 
be  his  own  principal,  he  need  not  go  into  the 
market  at  aU.     If  ho  already  has  the  cotton  or 


wants  to  speculate,  and  at  once  sells  at  8j<i.,  be 
does  nothing  at  all  as  broker.  But  it  is  said  that 
no  harm  is  done.  It  may  w«ll  be  that  the  plain- 
tiffs could  not  have  done  better,  and  if  cotton  had 
gone  up,  the  defendant  would  have  actuaUy  been 
the  gainer.  Still  the  defendant  is  entitled  to 
answer: — "I  employed  a  man  because  he  was  a 
broker,  and  had  a  knowledge  of  the  market, 
and  knew  its  turns  and  falls,  and  where  to  go 
for  cotton.  I  cannot  foUow  him  through  all  these 
things,  but  I  object  to  his  placing  himaelf  in  a 
position  in  which  his  interest  is  antagonistic  to 
mine."  That  seems  to  me  conclusive  of  the  ques- 
tion. I  may  further  remark  that  the  plaintiflw 
were  employed  to  buy  cotton,  which  was  to  answer 
a  particular  description,  and  it  may  be  that  some 
cotton  which  would  satisfy  this  description  is  of  a 
somewhat  inferior  quality  to  what  would  generally 
be  understood  by  the  description.  In  sncn  a  case 
a  broker  might  be  exposed  to  temptation  if  allowed 
to  make  himself  the  principal,  when  the  thing  is 
not  individualised  in  the  contract,  and  the  broker 
has  to  do  his  best  for  his  principal,  and  if  be  can 
make  himsdf  the  seller,  ue  can  put  upoa  bis 
principal  the  sort  of  article  most  easUy  got, 
without  taking  special  care  as  to  the  quality. 
Not  to  put  it  any  stronger,  the  broker  is  tempted 
to  violate  tho  fealty  which  he  owes  to  his  em- 
ployer. Again,  the  plaintifis  were  not  directed  to 
buy  in  one  lot,  but  were  to  use  their  discretion  as 
to  the  time  for  buying,  and  the  exercise  of  this  dis- 
cretion and  knowledge  of  the  state  of  the  market 
is  one  of  the  qualities  which  are  looked  for  in  a 
broker.  An  agent  has  other  duties  cast  upon  him. 
I  will  refer  omy  to  one.  An  agent  ought  not  to 
deal  with  a  person  who  is  unUkely  to  fuml  his  con- 
tract, but  is  bound  to  be  judicious  in  selecting  a 
person  to  deal  with  his  principal.  In  making  such 
a  selection,  if  he  is  allowed  to  choose  himself, 
there  is  a  great  temptation  to  do  so,  even  though 
he  may  not  really  oe  so  responsible  a  person 
as  others  with  whom  he  would  otherwise  deal. 
I  laid  down  in  Mollett  v.  Bohinson  (23  L.  T.  Bep. 
N.  S.  185;  L.  Eep.  6C.  P.  646),  "  that  it  was  an 
axiom  of  the  law  of  principal  and  agent,  that  a 
broker  employed  to  seu  cannot  himself  become  the 
buyer,  nor  can  a  broker  employed  to  buy  become 
himself  the  seller,  without  distinct  notice  to  the 
principal,  so  that  the  latter  may  object  if  he  think 
proper;"  and  my  only  reason  for  now  gcang  at 
large  into  this  question  is,  to  justify  the  correct- 
ness of  what  I  treated  in  MoUdt  v.  liobinson  as  an 
axiom.  In  that  case,  I  referred  to  no  authority  in 
support  of  that  position;  I  will,  however,  now 
refer  to  Smith's  Mercantile  Law  (8th  edit.  p.  109) : 
"  It  has  been  already  said,  in  the  chi^ter  on  part- 
nership, that  from  a  person  standing  in  a  position 
of  confidence  witli  regard  to  another,  the  strictest^ 
good  &uth  is  required  This  maxim  ^plies  in  full'' 
Force  to  agents,  of  whose  mwals  the  law  is  so  care- 
ful, that  it  will  not  suffer  them  even  to  incur  temp- 
tation; thus  an  agent  employed  to  sell  is  not 
allowed  to  be  the  purchaser,  at  least  not  unleas  he 
makes  known  that  he  int^ids  to  become  such,  and 
furnish  his  employer  with  all  the  knowledge  he 
himself  possesses,  or  unless  the  court,  perceiving 
that  the  principal  would  lose  by  a  re-sale,  think  fit 
on  that  account  to  uphold  the  transaction.  So 
neither  can  an  agent  employed  to  purchase  be  him- 
self the  seller,  unless  there  was  a  plain  uader- 
standing  between  him  and  his  principcdL"  That  is 
the  law,  and  I  apprehend  that  my  view  is  oonfirmed 
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in  a  case,  which  I  will  refer  to,  as  it  is  not  cited 
in  Smith's  Mercautile  Law — the  case  of  Bothsehild 
T.  Broohman,  (2  Dow  &  Clark,  188,)  in  which  it  was 
decided,  that  "  where  a  person  placed  himself 
ander  the  advice  of  a  dealer  in  Enghsh  and  foreign 
funds,  and  the  latter  advised  porchasea  and  sales 
of  stock,  and  it  afterwards  appeared  that  these 
purchases  and  sales  were  merely  nominal  trans- 
fers and  re-transfers  of  the  dealer's  own  stock,  the 
difference  being  settled  in  acconnt,  it  was  held 
that  the  court  of  equity  rightly  interfered  to 
compel  an  acconnt  between  the  parties,  and  to  set 
aside  the  transactions  that  had  taken  place,  on  the 
ground  that  the  dealer  stood  in  a  situation  of 
advantage  which  equity  will  not  allow  to  an  agent 
in  dealing  with  his  printipal."  That  is  a  rule  which 
equally  applies  in  law  and  equity.  The  noble  lord 
who  delirered  judgment  in  that  case  stated  the 
general  rale  as  I  have  stated  it,  and  laid  down  that 
a  person  employed  as  agent  and  intermediary 
could  not  employ  himself  as  principal,  because  of 
the  temptation  that  he  thereby  is  erpceed  to.  So 
here  the  plaintiff's,  by  dealing  with  themselves  as 
principals,  subjected  themselves  to  all  the  tempta- 
tions I  have  spoken  of,  and  I,  therefore,  think  that 
apart  from  the  custom,  the  plaintiffs  made  for  the 
defendant  a  contract  which  tney  had  no  authority 
to  make,  and  that  they  cannot  foroe  that  contract 
on  them.  Now,  it  appears  that,  in  pursuance  of 
the  contract  alleged  to  have  been  made  for  the 
defendants  by  the  plaintiffs,  300  bales  were  de- 
livered to  and  paid  for  by  the  defendant,  and  it  was 
not  until  a  dispute  arose  as  to  the  remaining  200, 
that  the  defendants  discovered  that  the  plaintiffs 
had  been  supplying  their  own  cotton,  and  that, 
without  at  the  time  having  any  cotton  in  their 
hands,  they  had  made  the  bargain  as  if  they  were 
then  buying  of  a  principal,  and  afterwards  went* 
into  the  market  and  bought  cotton  at  a  lower 
price,  which  they  then  sought  to  force  on  the 
defendant  at  8^.  Of  all  these  facts  the  defendant 
was  unaware  at  the  time  he  received  the  300  bales ; 
his  acceptance,  therefore,  of  them  and  payment 
for  them  cannot  be  taken  as  a  ratification  of  what 
had  been  done.  Then  it  is  said,  that  the  custom 
applies  and  authorises  the  broker  to  treat  him- 
self as  the  principal.  I  do  not  think  that  the 
custom  in  this  case  goes  the  length  of  that 
set  up  in  Mollett  v.  Hobimon  where  the  con- 
tract Detween  principal  and  agent  was  reallv 
turned  into  a  contract  between  principals.  It 
was  there  contended,  that  the  purchaser  was 
made  liable  to  the  broker  by  the  custom  of  the 
market,  even  though  he  was  not  acquainted  with 
it.  The  judges  differed  in  that  case,  my  brother 
Keating  and  myself  considering  that  the  custom 
was  bad.  But  it  must  be  observed^  that  the 
direct  effect  of  the  custom,  if  a  good  one  would 
be  to  import  into  a  commission  given  to  a  broker 
to  buy  the  implied  term  "  you  may  act  as  broker 
with  yourself  or  a  third  person;  I  allow  you  to 
deal  with  yourself  as  a  principal,  without  any  re- 
gard to  the  discretion  that  I  employ  yon  to  exer- 
cise, or  the  care  for  my  interests  which  it  is  your 
dn^  as  my  broker  to  take."  Nevertheless,  the 
Chief  Justice  and  my  brother  Smith  thought  the 
custom,  though  unknown  to  the  defendtuit,  ap- 

glied.  If  any  such  custom  were  introduced 
ere,  I  should  be  of  opinion  that  it  would  not 
have  the  effect  of  expunging  the  character  of 
broker,  and  could  only  apply  to  what  the  plaintiffs 
did  fks  brokers,  but  co«ld  not  change  them  from 


brokers  into  principals.  It  is  Ukc  a  case  where  a 
company  has  power  given  to  it  by  its  charter  in 
the  widest  terms  to  make  bye-laws,  still  such 
a  company  could  not  make  bye-laws  of  such 
a  (^racter  as  to  set  aside  its  charter.  Here  the 
plaintiffs  were  employed  as  brokers,  and  only 
those  customs  could  apply  to  their  employment 
which  did  net  destroy  their  character  as  brokers. 
The  custom  here  fells  very  far  short  of  that  proved 
iaMoUett  v.  Bobinson,asid  I  very  much  doubt,  if  the 
matter  came  to  be  properly  investigated,  whether 
the  custom  here  is  anything  more  than  the  com- 
mon law.  To  conclude,  there  can  be  no  doubt  that 
the  employment  by  the  plaintiffs  of  themselves  as 
principals,  withoni  the  consent  or  knowledge  of  the 
defendant,  was  unauthorised,  and  that  being  so, 
the  contract  on  which  the  plaintiffs  sue  falls  to  the 
ground. 

Keating,  J. — I  am  entirely  of  the  same  opinion. 
It  seems  to  me  that  this  is  an  extremely  plain  case. 
The  plaintiffs  have  brought  an  action  on  a  con- 
tract for  the  sale  of  gocSs,  alleged  to  have  been 
sold  by  them  to  the  defendant;  the  defendant 
denies  this  contract,  and  the  question  is  whether 
such  a  contract  has  been  proved.  The  plaintiffs, 
to  prove  the  contract,  have  produced  a  written 
document,  which  on  the  face  of  it  purports  to  bo 
an  ordinary  bought  note  between  a  broker  and 
his  principal,  ana  the  question — the  simple  ques- 
tion— is,  whether  the  defendant  authorised  the 
plaintiffs  to  bind  him  by  a  contract  in  which  they, 
the  plaintiffs,  were  principals.  Now,  it  appears 
from  the  facts  admitted  at  the  trial,  that  tne  de- 
fendant in  the  ordinary  course  of  business  employed 
the  plaintiffs  as  brokers  to  act  for  him  as  such.  He 
never  knew  that  they  were  acting  in  any  other 
capacity,  and  if  he  had  known  that  they  were,  he 
would  not  have  employed  them.  For  this  he  gave 
a  plain  reason.  Mr.  Williams  in  his  argument 
admitted  that,  if  it  could  be  shown  that  the 
defendant  employed  the  plaintiffs  in  a  fiduciary 
capacity,  they*  could  not  recover.  Now,  was  the 
employment  of  the  plaintiffs  of  a  fiduciary  charac- 
ter P  To  answer  tnis  question,  we  must  look  at 
the  evidence.  The  defendant  employed  the  plain- 
tiffs as  brokers,  and  there  is  no  evidence  of  any 
ot^pr  employment.  Where,  then,  was  the  authority 
to  make  this  contract  ?  It  must  be  remembered 
that  no  custom  has  been  proved  to  meet  the  facts 
of  the  case.  For  my  own  part,  if  a  custom  had 
been  proved  which  authorised  a  broker,  employed 
as  such  to  purchase,  to  convert  himself  into  a  prin- 
cipal seller  without  the  knowledge  or  consent  of 
his  employer,  I  should  hold  such  a  custom  bad,  as 
contradicting  the  principle  of  law  which  Mr. 
Williams  stated.  This  case,  I  think,  supplies  an 
illustration  of  the  rule,  that  an  agent  employed  to 
buy  ought  not  to  be  allowed  to  make  himself  the 
seller,  nor  an  agent  employed  to  sell  to  be  himself 
the  buyer ;  as  here,  the  defendant,  authorised  the 
plaintiffs  as  brokers  to  buy  gradually  at  8id.  if 
they  could  not  do  better,  and  the  plaintiffs  then 
sold  at  once  for  8^.,  and  afterwards  bought  them- 
selves at  less  price.  There  is  not  a  single 
authority  a^inst  the  view  I  have  taken.  Jiayner 
y.  Grote  (15  M.  A  W.  359)  has  been  cited;  but 
it  is  remarkable  that  in  the  judgments  this  very 
case  was  put  and  the  opinion  (h  the  court  was  inti- 
mated. To  conclude,  the  only  question  for  our 
decision  is,  whether  the  defendant  authorised  the 
plaintiffs  to  make  for  him  the  contract  on  which 
they  now  sue.    I  do  not  think  he  did,  and  th* 
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role    for    a    nonsuit    must,    therefore,    be    made 
absolute. 

Brett,  J. — In  this  case,  it  is  admitted  on  all 
hands  that  the  defendant  employed  the  plaintiffs 
to  boy  for  him  at  a  limit.  That  oeing  the  relation 
between  the  parties,  the  plaintiffs  on  the  29th  June 
passed  to  defendant  a  note  in  the  form  in  which 
they  ought  to  have  passed  it,  if  they  had  been 
acting  as  brokers.  Afterwards  cotton  was  deli- 
vered to  the  defendant  and  accepted  by  him,  but 
without  any  knowledge  on  his  part  of  the  real  facts 
of  the  case.  A  custom  was  agreed  upon  at  the 
trial  to  exist,  by  virtue  of  which  a  broker  in  the 
cotton  trade  was  personally  liable  on  a  contract 
made  by  him  for  his  employer  with  an  undisclosed 
principal.  No  further  custom  was  proved.  At  the 
end  of  the  trial  a  great  discussion  arose  as  to 
whether  there  was  any  question  for  the  jury,  and 
both  sides  agreed  that  there  was  not.  It  was 
then  first  of  all  said  that,  in  referring  the  ques- 
tion to  the  court,  no  power  need  be  given  to 
draw  inferences  of  fact,  as  there  were  no  in- 
ferences to  be  drawn ;  but  it  was  ultimately 
agreed  that  there  should  be  a  verdict  for  the  plain- 
tiffs on  the  first  count,  with  leave  for  the  defen- 
dant to  move  to  set  it  aside  and  enter  a  nonsuit, 
the  court  to  have  power  to  draw  inferences  of  fact. 
That  being  the  state  of  things,  Mr.  Williams  has 
contended  tliat  the  plaintiffs  are  entitled  to  retain 
their  verdict,  as  there  was  a  question  which  ought 
to  have  been  left  to  the  jury.  I  will  not  deny  that, 
under  some  circumstances,  there  might  have  been 
a  question  for  the  jury — viz.,  whether  the  plaintiffs 
had  been  employed  to  act  as  brokers,  or  whether 
they  had  actiuiUy  been  acting  as  brokers.  If  these 
matters  had  been  disputed,  there  might  have  been 
a  question  for  the  jury,  as  in  Schannau  v.  Brandt, 
where  the  question  was  left,  whether  the  defendant 
went  to  plaintiff  to  employ  him  as  broker,  or  to 
buy  of  him.  Here,  however,  no  question  was  left, 
and  the  plaintiffs  are  not  entitled  to  retain  their 
verdict  because  there  was  a  question  which  ought 
to  have  been  left.  It  was  next  contended  that  the 
judge  ought  to  have  directed  a  verdict  for  the 
plaintiffs,  as  the  plaintiffs  were  bound  to  the  de- 
fendant on  the  contract  either  by  law  or  by  the 
custom,  and  as  the  plaintiffs  were  bound  to  the 
defendant,  the  defendant  must  also  have  been 
bound  to  the  plaintiffs  ;  but,  though  the  plaintiffs 
may  have  been  bound  on  this  contract  to  the 
defendant,  it  does  not  follow  that  the  defendant 
was  bound  to  the  pbuntiffs  on  it  as  a  contract  of 
sale.  He  cannot  have  been  bound,  unless  he  had 
either  bound  himself  or  authorised  the  plaintiffs  to 
bind  him.  It  is  not  pretended  that  the  plaintiffs 
had  any  express  authority  to  bind  the  defendant 
on  such  a  contract ;  on  the  contrary.  It  remains 
then  to  be  seen,  whether  the  plaintiffs  had  any 
implied  authority.  So  far  from  that,  the  law,  for 
good  reasons,  declares  that  the  relation  between 
the  parties  was  inconsistent  with  such  an  implica- 
tion. When  a  man  is  employed  by  another  as 
agent,  he  cannot  make  himself  the  principal.  That 
is  stated  not  only  in  the  pausage  in  Smith's  Mercan- 
tile J^w,  referred  to  by  my  brother  Willes,  but  it 
IS  also  laid  down  in  equally  clear  terms  by  Storev 
in  his  work  on  Agency,  p.  9 : — "  But  though  aU 
persons  8uij'urt«  are  in  general  (as  we  have  seen) 
capable  of  becoming  agents,  yet  we  are  to  under- 
stand that  they  catmot  at  the  same  time  take  upon 
themselves  incompatible  duties  and  characters ; 
or  become  agents  in  a  transaction,  where  they  have 


an  adverse  interest  or  employment.  Thus  a  per- 
son cannot  act  as  agent  in  buying  for  another 
goods  belonging  to  himself ;  and  at  a  sale  made 
for  his  principal,  he  cannot  bctome  the  buyer." 
The  same  principle  is  also  laid  down  in  Storey's 
Equity  Jurisprnacnce,  and  in  all  the  text  books  on 
the  law  of  principal  and  agent.  Is  then  the  case 
altered  by  the  custom  P  If  the  same  custom  as 
was  proved  in  Mollcit  v.  Bohhisoii  had  been  proved 
here,  I  should  have  thought  it  was  inconsistent 
with  the  relation  between  the  parties;  bnt  the 
custom  proved  is  not  the  same,  so  that  if  MoUett  v. 
Robinson  were  an  authority,  it  would  not  govern 
this  case.  I  may  further  cite  a  passage  from  the 
judgment  of  Bramwcll,  B.  in  the  case  of  Salomons 
V.  Petuicr  (12  L.  T.  Rep.  N.  S.  267 ;  3H.  &  C.  tJ42) : 
"Mr.  Bovill,"  he  said,  "as  I  thought,  made  a 
fatal  concession  when  he  admitted  that  the 
defendant  might  have  withdrawn  from  the 
bargain,  when  it  came  to  his  knowledge  that 
the  plaintiff  was  one  of  the  purchasers.  Bat 
why  nad  he  that  power  P  The  answer  mnst  be, 
that  he  departed  trom  his  authority  by  making 
such  a  bargain,  and  if  he  had  no  authority  to 
make  it,  he  cannot  have  earned  commission.  I 
think,  then,  that  our  conclusion  is  clear,  that  the 
judge  ought  to  have  directed  a  verdict  for  the  de- 
fendant. It  is  said  by  Mr.  Williams  that  such 
a  decision  will  change  the  course  of  business.  If 
it  will  do  so,  I  think  the  sooner  it  does  so  the 
better ;  if  brokers  are  going  to  act  as  merchants, 
the  sooner  they  drop  the  name  of  brokers  the 
better  it  will  be. 

Utile  absoluie. 

Attorneys  for  plaintiffs,  Thomas  and  HoUatns. 

Attorneys  for  defendant,  Simpson  and  Cullin^j- 
ford. 

Nov.  9  atid  25, 1871. 

North  Beitisu  and  Mescaktile  Insurance 

compasy  v.  moffatt  and  ajjotiier, 

Insuranco  —  Constnietion  of 'policy — Goods  "at- 
sureiVs  own,  in  intst,  or  on  (ominission,  for 
tcliich  lis  is  responsible" — Goods  which  assured 
has  sold  lying  at  a  whatf,  but  of  which  he  stiU  re- 
tains  the  dock  iparraats. 

Defendants  t-ffected  volieiis  with  filaintiffe,  by  tchieh 
plaintiffs  insure  dagainst  loss  by  fire,  merehattdise, 
"  the  assured's  own,  in  trust  or  on  commission, 
for  which  tlicy  are  responsible,"  in  any  of  cetiain 
specified  depositories  of  which  B.  tvharftcas  one. 

B.  wharf  was  burnt  down  while  these  policies  loere 
runmiuf,  and  certain  teas  lyi)ig  in  them  were 
destroyed.  These  teas  luxdbeen  deposited  in  bond 
by  the  importer  with  Vie  proprietor  of  B.  wharf, 
who  isstted  warrants  for  them,  deliverable  to  the 
depositor,  or  his  assigns  by  indorsemetU.  Defen- 
dants luid  purchased  tliese  teas  from  the  importer, 
who  indorsed  to  them  the  waiTants  in  blank. 

Defendants,  before  the  fire  occurred,  liod  resold  the 
teas  to  customers,  and  had  been  paid  for  the  same. 
They  luild,  however,  tlio  warrants  on  behalf  of  such 
eiutomers,  but  merely  for  the  convenience  of  pay- 
ing, if  required  to  do  so,  tlte  charges  necessary  to 
clear  the  teas,  payaUe  by  the  vendors,  all  charges 
payable  by  the  defendaiUs  having  been  previously 
paid : 

Held,  that  (lie  teas  were  not  covered  by  (he  policies. 

Special  case  without  pleadings. 
This  was  an  action  brought  by  the  pkuntiffa 

against  the  defendants  for  the  recovery  of  the  sum  of 
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<>36/.  13«.  7(/.,  which  the  plaintiifj  allege  to  have 
been  paid  by  them  to  the  deCcndants  in  excess  of 
the  snms  due  on  certain  policies  of  insurance,  and 
which  the  defendants  have  agreed,  in  the  event  of 
that  allegation  being  well  founded,  to  repay  to  the 
plaintiffs,  and  by  consent  of  the  parties  and  the 
order  of  Brainwell,  B.,  the  following  case  has  been 
stated  for  the  opinion  of  the  court  without  any 
]>!eadings : 

1.  Tlie  plaintiffs  are  an  insurance  company,  in- 
corporated by  royal  charter,  and  the  defendants 
are  wholesale  tea  merchants,  carrying  on  business 
in  the  city  of  Loudon. 

2.  Tbedefendantsfor  several  years  past  have  Vieen 
from  time  to  time  large  insurers  with  the  plain- 
tiffs, and  in  the  year  1865  they  effected,  amongst 
others,  two  iK>licies,  each  dated  the  ir<th  Oct., 
1865,  and  numbered  respectively  573,18.5  and 
573,186,  by  which  the  plaintiffs,  in  consideration  of 
an  annual  premium,  insured  from  loss  or  damage 
by  fire,  as  from  the  29th  Sept.  1865  (subject  to 
conditions  in  the  policy  contained)  to  an  amount 
not  exceeding  on  eac^h  policy  3500/.,  merchandise 
(jute,  petroleum,  and  its  products  excepted)  "  the 
assurcd's  own  in  trust  or  on  commission,  for  which 
thcj-  the  said  assured  were  responsible,"  in  or  on 
all  or  any  of  the  warehouses,  vaults,  cellars,  shed.?, 
wharfs,  yards,  or  quays,  belonging  to  and  (if  not 
under  the  protection  of  a  marine  policy),  on  board 
any  vessel  or  craft  at  certain  wharves  in  the  said 
policies  mentionetl.  Among  those  wharves  was 
one  called  Seal's  Wharf,  mentioned  in  both  the 
said  policies. 

3.  On  the  30th  Oct.  1865,  and  while  the  said 
policies  were  in  force,  a  fire  occurred  at  Beal's 
whorf  aforesaid,  and  by  that  fii*e  certain  chests  of 
tea  which  had  been  and  then  were  warehoused 
there  in  manner  hereinafter  stated,  were  either 
consumed  or  damaged.  The  defendants  thereupon 
made  upon  the  plaintiffs  a  claim  under  the  said 
policies  in  respect  of  the  said  chests  of  tea,  the 
loss  or  damage  of  which  they  alleged  to  be 
covered  by  the  said  policies.  The  amount  of  this 
claim  was  1,130/.  8«.  7<7. 

4.  The  plaintiffs  were  not  satisfied  as  to  their 
liability  to  pay  to  the  defendants  under  the  said 
policies  the  whole  of  the  sum  so  claimed.  Pending 
the  investigation  of  the  claim,  the  defendants  re- 
ouested  the  plaintiffs  to  pay  them  the  amount 
tnereof,  which  they  agreed  to  do  on  receiving  from 
the  defendants  a  letter,  a  copy  of  which  is  aa 
follows  : 

London,  28,  Fenohnrch-stteet,  £.C., 
7th  Feb.  1866. 
To  the  IMreotors  of  the  North  British  and  Mercantile 
Insurance  Company. 
Qentlemen, — Having  made  claim  upon  yonr  company 
for  loss  nnder  policies  Nos.  573,183,  and  573,186,  which 
claim  yon  state  has  not  yet  been  establi«hed  or  investi- 
gated, we  request  you  to  pay  na  the  sum  of  11301. 8a.  7<]., 
uie  amount  claimed  ;  and  we  afree  that,  in  case  it  shall  be 
found  hereafter  that  we  have  been  overpaid  to  the  extent 
of  the  whole  or  any  part  of  that  sum,  we  will  return  to 
yon  the  amount  of  such  overpayment.  With  this  we  hand 
yon  the  warrants  for  the  {roods  covered  by  these  policies, 
and  specified  in  our  claims,  for  which  please  hand  us 
your  receipt.— We  are  gentlemen,  your  lery  obedient 
■ervants, 

UopPATTandCk). 

The  plaintiffs  accordingly  did.  on  the  6th  d^  of 
February,  1866,  pay  to  the  defendant  the  wnole 
amount  claimed,  namely  1130/.  8».  7('.,  and  the 
defendants  thereupon  gave  a  receipt,  a  copy  of 
which  is  as  follows : — 


Feb.  6tb,  1866. 

Beceived  from  the  directors  of  North  British  and 
Mercantile  Insurance  Company  the  sum  of  llSOt.  8s.  7((. 
in  full  discharge  of  all  claims,  expense^,  and  gratnitias 
arising  nnder  the  items  of  policies  573,185,  and  573,186, 
for  loss  and  damage  by  fire,  which  occurred  on  the  28th 
Oct.  1865. 

In  consideration  of  the  same  it  is  hereby  agreed  that 
the  sum  insured  by  the  said  policy  shall  stand  roducod 
by  the  above  amount  in  the  proportion  paid  under  each 
item  thereof  until  the  date  of  the  next  renewal  ;  and  as 
the  said  company  have  paid  this  claim  before  it  has  be^n 
examined  by  them,  we  have  given  our  undertaking,  bear- 
ing date  the  6th  inat.,  to  refund  any  overpayment. 

1130'.  84.  7tl.  HopFATT  and  Co. 

A  portion  of  the  sum  of  IIJW)/.  8».  7d.,  to  the 
amount  of  12/.  10«.  6d.,  has  since  been  repaid  to  the 
plaintiffs  in  respect  of  a  small  quantity  of  tea  which 
was  claimed  for  as  destroyed,  but  turned  out  upon 
the  defendiiuts'  own  investigation  not  to  have  been 
destroyed.  The  plaintiffs  having  since  completed 
their  investigation  of  the  said  claim,  allege  that 
the  defendants  have  been  overpaid  to  the  extent 
of  636/.  13(t.  7d.,  part  of  the  said  amount  of 
111.3/.  88.  7c/.,  nnder  the  following  circnmstanoes : 

5.  The  teas  damaged  or  destroyed  by  the  said 
fire,  as  above-mentioned,  may  be  divided  into  two 
classes.  One  class  consisted  of  teas  which  had 
not  been  sold  by  the  defendants  at  the  time  of  the 
fire,  and  were  then  warehoused  in  a  warehouse  on 
Beal's  Wharf  aforesaid.  The  amount  of  the  de- 
fendants' claim  in  respect  of  this  class  of  teas  was 
4S1/.  4«.  6(/.,  and  the  plaintiffs  admitted  that  to  this 
extent  they  were  liable  under  the  said  policies,  and 
they  do  not  seek  to  be  repaid  that  sum  by  the 
defendants. 

6.  The  second  class,  in  respect  of  which  the  de- 
fendants claimed  636/.  13«.  7d.,  consisted  of  teas 
which  had  been  warehoused  at  Beal's  Wharf,  and 
which  had  been  sold  by  the  defendants  before  the 
time  of  the  fire,  and  the  following  are  the  facts 
thereto  relating  : — The  teas  had  been  originally  de- 
posited in  bond  with  the  wharfingers  to  whom  Beal's 
Wharf  belonged  by  the  importers  thereof,  to  whom 
the  wharfingers  issued  warrants  in  respect  thereof. 
The  warrant  is  a  document  acknowledging  that 
certain  chests  of  tea  therein  specified  are  deliver- 
able to  the  person  named  therein,  or  bis  assigns 
by  endorsement,  and  the  bearer  giving  a  receipt 
for  the  same.  Upon  a  warrant  endorsed  by  the 
person  named  therein  being  presented  by  any  one 
to  the  wharfingers,  and  uix>n  the  person  presenting 
it  signing  a  receipt  for  all  or  any  part  of  the  teas 
contained  therein,  and  upon  payment  of  the  duty 
and  rent  due  thereon  (if  any),  the  wharfingers 
deliver  to  him  the  tea  for  which  the  i-eceipt  is 
signed.  It  is  not  the  practice  to  deliver  any  of 
the  teas  mentioned  in  a  warrant  without  produc- 
tion of  it.  The  wharfingers  know  nothing  of  the 
actual  ownership  of  the  teas,  but  act  upon  the 
production  of  tno  warrant  duly  endorsed.  The 
defendants  had  purchased  the  teas  from  the  im- 
porters, who  duly  endorsed  the  warrants  in  blank, 
and  delivered  them  to  the  defendants. 

7.  Before  the  date  of  the  policies  under  which 
the  claim  of  the  defendants  was  made,  the  de- 
fendants had  sold  to  various  customers  the  whole 
of  the  teas  included  in  the  said  second  class.  All  the 
sales  were  of  certain  specified  chests,  and  were 
made  by  sample,  and  the  contracts  for  such  sales 
were  verbal,  and  not  reduced  into  writing.  "The 
terms  of  such  sales  were  for  three  months  upon 
credit,  or  for  cash  subject  to  discount.  The  pur- 
chasers bad  power  to  pay  at  any  time  within  the 
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three  months,  deducting  discount  for  the  time  not 
expired  of  the  said  credit  of  three  months. 

8.  A  further  term  of  such  sales  was,  that  all 
rent  due  to  the  wharfingers  in  respect  of  the  teas 
comprised  in  such  sales  up  to  the  time  of  the  ex- 
piration of  such  credit,  that  is,  up  to  the  expira- 
tion of  three  months  from  the  date  of  the  said  sales, 
should  be  born  by  the  vendors,  and  that  all  rent 
due  to  the  wharfingers  in  respect  of  any  time  sub- 
sequent to  the  expiration  of  the  three  months, 
during  which  the  teas  might  be  left  on  the  wharf, 
and  also  the  Custom  House  duties,  should  be  borne 
by  the  purchasers. 

9.  Shortly  after  each  of  the  said  sales  by  the 
defendants,*  and  before  the  expiration  of  the  said 
period  of  credit,  they  sent  to  each  purchaser  an 
mvoice,  stating,  among  other  things,  the  weights, 
marks,  and  numbers  of  the  chests  bought  by  liira, 
and  the  price  payable  in  respect  thereof  by  him  to 
the  defendants.  It  is  upon  this  invoice  that  the 
payment  to  the  defendants  for  the  teas  was  made. 

10.  The  period  of  credit  of  all  the  teas  in  the 
second  class  had  expired  before  the  said  fire ;  and 
all  the  purchasers  thereof  had  also,  before  the  said 
fire,  paid  the  defendants  the  price  thereof. 

11.  The  ordinary  course  upon  sales  by  the 
defendants  was  not  to  deliver  the  warrants 
to  the  purchasers,  but  to  retain  the  said  war- 
rants in  their  own  possession  (on  behalf  of  the 
purchasers),  and  to  perform  for  the  purchasers,  as 
and  when  required  by  them,  whatever  was  neces- 
sary to  get  the  teas  cleared  and  delivered,  that  is, 
to  pay  the  Cnstom  House  duties  and  the  rent  duo 
in  respect  of  the  goods,  and  the  amounts  paid  by 
them  for  such  duties,  and  so  much  of  such  rent  as 
was  to  be  borne  by  the  purchasers  were  afterwards 
repaid  to  them  by  the  purchasers.  The  carriage 
of  the  goods  was  paid  by  the  purchasers.  This 
course  was  pursued  with  respect  to  the  teas  in- 
cluded in  the  second  class;  and  at  the  time  of  the 
fire  all  the  warrants  then  belonging  to  the  pur- 
chasers remained  in  manner  and  for  the  purposes 
aforesaid  in  the  hands  of  the  defendants,  as  the 
defendants  had  not  then  been  required  by  the  pur- 
chasers to  clear  or  deliver  them  to  or  on  behalf  of 
such  purchasers. 

12.  Tho  wharfingers  never  received  any  notice 
of  the  sale  of  the  teas  to  the  defendants  by  the 
importers,  or  of  the  sales  by  the  defendants  to 
the  purchasers  from  them. 

13.  There  was  due  to  the  wharfingers,  in 
respect  of  each  of  such  chests  so  comprised  in  the 
eaid  second  class,  a  sum  of  money  as  rent  for 
warehousing  the  same  after  the  purchase  thereof 
by  the  defendants  from  the  importers,  and  before 
the  sale  thereof  by  the  defendants  to  their  cus- 
tomers, which  rent  was  unpaid  at  the  time  of  tho 
said  sales  and  said  fire,  and  was  a  charge  upon 
the  said  teas,  to  be  paid  by  the  person  claiming 
delivery  thereof  prior  to  delivery  by  the  said 
wharfingers. 

14.  The  defendants  previous  to  the  fire  had 
made  entries  in  their  own  books,  appropriating  to 
each  purchaser  the  specific  chests  of  tea  bought 
by  him,  and  had  written  on  each  warrant  the 
name  of  the  purchaser  of  the  teas  therein 
comprised. 

15.  The  defendants  had  no  contract  with  the 
purchasers  of  any  of  the  said  teas  to  insure  the 
said  teas,  or  any  part  thereof,  against  loss  or 
damage  by  fire,  or  to  be  repaid  hy  the  said  pur- 
chasers or  any  of  them  the  premiums  which  the 


defendants  might  pay  for  insuring  the  said  teas 
or  any  port  thereof  against  loss  or  damage  by  fire ; 
nor  hiave  the  defendants,  in  fact,  charg^  the  said 
puivhasers  or  any  of  them  with  any  such  premiums 
m  respect  of  the  said  teas  or  any  part  thereof. 

16.  The  defendants,  after  the  fire,  voluntarily 
and  without  the  knowledge  of  or  any  communica- 
tion with  tho  plaintiffs,  paid  to  the  persons  who 
had  purchased  from  them  the  teas  included  in  the 
said  second  class  the  value  of  such  teas  in  various 
sums,  making  together  the  said  sum  of  6362. 13«.  7d. 

17.  After  the  fire,  the  plaiutifis,  acting  with  the 
other  insurance  companies  which  had  policies  out- 
standing upon  goods  warehoused  at  Seal's  wharf, 
took  possession  of  the  damaged  property  at  the 
wharf,  as  and  by  way  of  salvage.  That  part,  if 
any,  of  the  teas  includfed  in  the  second  class  wUch 
was  not  actually  destroyed  by  the  fire,  was  in- 
cluded in  the  salvage,  but  it  was  impossible  to 
identify  it.  The  cost  of  recovering  and  drying  the 
damaged  tea,  and  putting  it  up  for  sale,  exceeded 
tho  proceeds  of  the  sale  by  4000J.  This  loss  was 
borne  by  the  plaintiffs  and  the  said  other  insurance 
companies,  and  the  plaintifis  paid  towards  this 
loss  4762. 

18.  The  plaintiffs  claim  to  be  repaid  the  said 
sum  of  636(.  13«.  7<l.  in  pursuance  of  the  promise 
of  the  defendants  mentioned  in  the  4th  paragraph 
of  this  case,  as  a  sum  to  the  extent  of  which  tno 
defendants  have  been  overpaid. 

19.  The  question  for  the  opinion  of  the  court  is 
whether  the  defendants  were  entitled,  under  the 
terms  of  the  said  policies,  or  either  of  them,  to  be 
paid  by  the  plaintifis  the  said  sum  of  6362. 13<.  7d. 
in  respect  of  loss  or  damage  caused  by  the  said 
fire  to  the  said  teas  included  in  the  second  class  P 

20.  If  the  court  shall  be  of  opinion  in  the  affir- 
mative, Judgment  shall  be  entered  for  the  defen- 
dants with  costs  of  ruit. 

21.  If  the  court  shall  be  of  opinion  in  the  nega- 
tive, judgment  shall  be  entered  for  the  plaintiffs 
for  the  said  sum  of  6362.  13«.  7d.,  with  costs  of 
suit. 

n.  MaltJtews,  Q.C.  {Holl  with  him)  for  the  plain- 
tifis.— The  words  "for  which  they  are  responsible" 
apply  to  the  whole  sentence,  and  are  not  to  be 
limited  to  the  words  "  upon  commission."  If  that 
is  so,  the  plaintifis  are  entitled  to  recover,  as  the 
defendants  were  clearly  not  responsible  for  these 
teas.  Secondly,  the  teas  were  not  the  assured's 
own,  for  they  had  sold  them.  They  were  not 
theirs  "  in  trust."  They  could  not  have  pledged 
them  {Fuentes  v.  Montis,  L.  Rep.  8  C.  P.  268; 
18  L.  T.  Rep.  N.  S.  21),  and  the  defendants  had  not 
got  them  "  on  commission."  Thirdly,  the  defen- 
dants had  no  insurable  interest  in  them:  {Seagrave 
V.  Union  Marine  Inawrance  Company,  L.  Bep.  1 
C.  P.  305.) 

Sir  John  Karslake,  Q.C.  {WcUkin  WiUiama 
and  Underdown  with  him)  for  the  defendants. — 
Waters  v.  Monarch  Life  and  Fire  Assurance  Com- 
pany (5  E.  &  B.  871)  is  an  authority  in  favour  of 
the  defendants.  There  the  words  of  the  policy 
were  nearly  the  same  as  in  the  present  case,  tieing 
on  goods  in  the  plaintifTs  wu'ehouses  or  on  "goods 
in  trust  or  on  commission  therein."  The  plaintiff 
there  having  taken  upon  himself  to  insure,  a 
voluntary  trust  arose,  so  that  if  he  got  the  money 
from  the  insurance  company  he  would  be  bound 
to  pay  it  over  to  the  owner  of  the  goods.  Waters 
had  no  interest  in  the  goods  insured  •  beyond  his 
lien    for   the   warehouse    rent.       The    question 
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then  arose,  what  damages  tras  he  entitled  to 
recover  irom  the  insurance  o£BceP  It  was 
contended  that  he  could  not,  at  the  most,  re- 
cover anything  beyond  the  amount  of  his  lien. 
But  the  court  held  that  he  conid  recover  the  whole 
amonnt.  Lord  Campbell,  C. J.,  said,  "What  is 
meant  in  those  policies  by' goods  in  trust'?  I 
think  that  means  goods  with  which  the  assured 
were  entrusted ;  not  goods  held  in  trust  in  the 
strict  technical  sense,  so  held  that  there  was  only 
an  equitable  obligation  on  the  insured,  enforceable 
by  a  suit  in  Cnancery,  but  goods  with  which 
they  were  entrusted,  in  the  ordmary  sense  of  the 
word."  So  here,  although  the  property  in  the 
teas  had  passed  from  the  defendants,  yet  there 
remained  a  duty  which  was  to  be  performed  by  the 
seller,  to  pay  the  dues,  &c.,  and  to  put  the  goods 
in  such  a  position  at  the  wharf,  that  the  purchaser, 
if  he  sent  for  them,  could  get  them  away.  The 
defendants,  therefore,  held  them  in  trust.  The 
words,  "  for  which  they  are  responsible,"  apply 
solely  to  goods  held  "  on  commission,"  it  being  a 
common  thing  for  agents  who  have  goods  to  sell 
on  commission  to  be  held  responsible  for  them ; 
whereas  the  same  obligation  is  not  cast  upon 
trustees.  London  and  Nmih-Wesiern  Bailwau 
Compa»l/  V.  Glyn  (28  L.  J.  188,  Q.  B. ;  1  E.  &  E. 
652)  is  a  still  stronger  case  than  Waters  v.  ifonarch 
Asturanee  Company.  There  the  plaintiffs,  being 
common  carriers,  effected  a  jjolicy  on  "goods 
their  own,  and  in  trust  as  carriers,  and  the  de- 
fendants covenanted  to  make  good  to  the  assured 
all  damage  and  loss  which  they  might  suffer  by 
fire  on  the  property  particularised.  It  was  held 
that  the  plamtifEs  could  recover  the  whole  value 
of  an;^  goods  sent  to  them,  and  not  merely  their 
own  interest  as  carriers,  and  that  they  could 
i«cover  from  the  insurers  the  value  of  a  packet  of 
silk  destroyed  in  their  warehouse  by  an  accidental 
fire,  although,  by  reason  of  its  not  having  been 
declared  under  the  Carriers'  Act,  they  were  not 
liable  as  carriers  for  its  loss.  This  case  effectually 
disposes  of  the  plaintiffs'  contontion  that  the 
defendants  had  no  insurable  interest. 

H.  Matthews,  Q.C.  in  reply. — In  Waters  v. 
Umarch,  S^c,  Company,  there  was  bailment, 
custody,  lien,  entrusting  for  safe  custody.  Kone 
of  these  elements  appear  in  the  present  case.  The 
words  "  for  which  they  are  responsible  "  plainly 
point  to  pecuniary  responsibility.  As  to  the  want 
of  on  insurable  interest,  he  cited  further 
Foaltt  V.  Iniutt,  U  M.  ft  W.  10. 

Cur.  adv.  vuU. 

Nov.  26. — The  judgment  of  the  Court  (Willes, 
Keating,  and  Brett,  JJ.)  was  delivered  by  Keating, 
J. — This  was  a  special  case  stated  between  the 
parties  for  the  purpose  of  having  it  decided  whether 
the  plaintiffs  can  recover  from  the  defendants  a 
sum  of  636{.  13«.  7d.,  alleged  by  them  to  have  been 
paid  to  the  defendants  in  excess  of  the  sums  due 
on  certain  policies  of  insurance,  and  which  the 
defendants  agreed  in  the  event  of  that  allegation 
being  well  founded  to  repay  to  the  plaintiffs.  The 
policies  in  question  were  dated  the  13th  Oct. 
1865,  and  in  consideration  of  an  annual  pre- 
mium the  plaintiffs  insured  from  loss  or  damage 
by  fire  the  property  thereinafter  described,  "  not 
exceeding  tne  sum  specified  as  applicable  to  the 
several  articles,  viz.,  3500i.  (three  thousand  five 
hundred  pounds)  on  merchandise  (jute,  petroleum, 
and  its  products  excepted)  the  assured's  own,  in 
truster  on  commission,  for  which  they  are  respon- 


sible in  or  on  all  or  any  of  the  warehouses,  vaults, 
ships,  Ac,,"  or  other  places  specified,  and  certain 
wharves,  including  Seal's  Wharf.  Whilst  the 
policies  were  in  force  a  fire  occurred  at  Beal's 
wharf,  in  the  policy  mentioned,  and  consumed  cer- 
tain chests  of  tea,  which  form  the  subject  of  the 
present  litigation.  Those  teas  had  been  deposited 
in  bond  by  the  importer  with  the  wharfinger,  to 
whom  Bears  wharf  belonged,  and  who  issued  war- 
rants for  the  same,  deliverable  to  the  depositors  or 
their  assigns  by  endorsement  thereon.  The  defen- 
dants had  purchased  the  teas  from  the  importer, 
who  indorsed  to  them  the  warrants  in  blank. 
The  defendants  before  the  fire  occurred  had  resold 
the  teas  in  specified  chests  to  customers,  and  had 
been  paid  for  the  same.  They  held,  however,  the 
warrants  on  behalf  of  such  customers,  but  merely 
for  the  convenience  of  paying,  if  required  to  do 
so,  the  charges  necessary  to  clear  the  teas,  such 
as  Custom-house  dues  and  rent  payable  by  the 
vendees,  all  charges  payable  by  the  defendants 
having  been  previously  paid.  Under  the  circum- 
stances, therefore,  stated  in  the  present  case,  we 
are  of  opinion  that  before  and  at  the  time  of  the 
fire  the  property  in  the  teas  had  passed  to  the 
vendees,  ana  that  the  teas  remained  at  their  risk 
and  not  at  the  risk  of  the  defendants,  who  had  no 
longer  any  interest  in  them.  But  it  was  con- 
tended on  behalf  of  the  defendants  that  even 
supposing  that  to  be  the  case,  still  the  policy, 
bemg  a  floating  policy,  covered  the  goods 
in  question  as  goods  in  trust,  and  that 
therefore  the  defendants  were  liable  to  pay 
their  full  value,  and  the  cases  of  Waters  v.  Th^ 
Monarch  In»vra)ice  Company  (5  E.  &  B.  870),  and 
London  and  North-Wetteni  Bailioay  Company  v. 
Olynn  (1  E.  &  E.  652),  were  relied  on  in  support  of 
that  contention.  In  those  cases  goods  held  oy  the 
plaintiffs  as  bailees  were  insured  by  them  under 
policies,  the  conditions  of  which  provided  thffc 
goods  held  in  trust  would  not  be  covered  by  the 
policies  unless  they  were  insured  as  such.  The 
goods,  accordingly,  were  insured  exOTessly  as 
goods  held  in  trust  by  the  assured.  The  offices 
contended  that  as  the  plaintiffs  as  bailees  had  no 
insurable  interest  in  the  goods  beyond  their 
liens  respectively,  they  could  only  recover  to  the 
amount  of  such  liens.  But  the  court  held  in  each 
case  that  the  plaintiffs  were  entitled  to  recover 
to  the  full  amount  insured;  and  intimated  that 
the  excess  beyond  the  f)er8onal  interest  of  the 
assured  would  pi-obably  be  held  in  trust  for 
the  parties  really  interested,  though  unaware 
of  the  insurance  living  been  effected.  If,  there- 
fore, the  words  in  the  present  policy  had  been 
similar  to  those  in  the  policies  referred  to,  we 
should  have  thoucht  the  cases  were  authorities  in 
favour  of  the  defendants'  view,  notwithstanding 
that  they  had  no  interest  oven  amounting  to  a  lien 
upon  the  goods  in  question ;  but  it  will  be  observed, 
the  wordmg  in  the  present  policy  is  essentially 
different,  for  whilst  m  the  cases  referred  to  the 
insurance  extended  to  goods  "  in  trust  or  on  com- 
mission generally,"  in  the  present  case  it  is  ex- 
pressly limited  to  goods  "  in  trust  or  on  commis- 
sion for  which  they  (the  assured)  are  responsible." 
In  Tlis  London  and  North-Westem  Company  v. 
Olynn,  Erie  and  Hill,  JJ.,  had  thrown  out  that  if 
insurance  companies  wished  in  future  to  limit  their 
responsibility  to  the  responsibility  of  the  assured, 
they  must  employ  express  words  to  that  effect.  It 
seems  to  us  that  the  present  plaintiffs  have  done 
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so  in  this  policy,  and  have  expressly  limited  their 
liability  to  such  goods  as  were  held  in  trust  by  the 
assured,  and  for  which  they  were  responsible.  It 
follows  that  the  goods  in  question,  for  which  the 
assured  were  not  resjionsible,  were  not  covered  by 
the  policy,  and  consequently  that  the  plaintiffs  are 
entitled  to  the  judgment  of  the  court. 

Jiulgmeni  for  the  plalntlffa. 

Attorney  for  plaintiffs,  G.  M.  Chmetitn. 
Attorneys  for  defendants,  WiUoughbij  and  Cox. 


CBOWV  CASES  SESEBVSD. 

Bsported  by  John  Thoxpson,  Esq.,  Bftrri«ter-at-Law. 

Saturday,  Nov.  18,   1871. 

(Before  Kelly,  C.  B.,  Byles,  J.,  Pigott,  B., 
LcsH,  J.,  and  Hakkan,  J). 
Reg.  v.  Stenson  and  Hitciiman. 
FaUe  pretences  and  conspiracy — Evidence. 
S.  and  H.  were  jointlij  indicted  on  counts  for  false 
pretences  and  a  general  cotmt  for  conspiracy.    8. 
was  convicted  on  tlie  counts  for  false  pretences,  and 
both  on  the  count  for  conspiracy. 
The  evidencewas,  that  they  wore  ostensihly  carrying  on 
business  as  publishers  under  the  name  ofB.  and  Co., 
and  thai  H.  was  the  autlior  of  a  book  publislied  by 
them.    To  force  the  sale  of  tlie  book,  a.  got  M.  to 
write  letters  purporting  to  come  from  a  titled  lady 
ordering  a  copy  of  the  book,  and  to  address  fliem, 
to  country  booksellers.  These  letters  were  delivered 
by  if.  to  8.,  and  found  their  way  by  post  to  different 
country  booksellers,  and  inclosed  with  them  was  a 
printed  circular  from  the  Jinn,  offering  reduced 
teitns  for  an  order  of  seven  copies  or  more.    At 
the  trial  two  witnesses  produced  a  number  of  such 
letters,  some  of  which  had  been  given  to  them  by  the 
booksellers  {other  than  those  named  in  the   in- 
dictment) who  received  tJiem,  and  smne  came  to 
thetn  from  such  booksellers  by  nost.     There  were 
no  counts  in  the  indicbneni  alleging  any  inte>it 
to  defraud  these  partiealar  booksellers.     It  was 
also  proved  that  H.,  after  tlie  frauds  cluxrged,  had 
represented  himself  as  B.  and  Co.  : 
Held,  thtU  the  letters  were  admissible  in  evidence, 
toiihout  ealli}ig  the  booksellers  who  actually  re- 
ceived them. 
Held,  also,  that  the  representations  of  IT.  after  the 

frauds  charged  were  admissible  in  evidence. 
Case  reserved  at  the   sessions  of  the  peace  for 
the  county  of  Middlesex,  on  the  12th  Sept.  1871, 
by  Mr.  Serjeant  Cox,  the  deputy-assistant  judge. 

The  defendants  were  charged  with  obtaining 
money  by  false  pretences,  and  also  for  a  con- 
spiracy to  deftana. 

The  indictment  contained  nine  counts. 
The  first  count  charged  that  the  prisoners  "  did 
send  to  and  caused  to  oe  received  by  one  Charles 
Pope  Chappie  a  certain  manuscript  letter  or  paper, 
'  on  which  was  stamped,  printed,  and  embossed  an 
earl's  coronet,  in  coloured  relief,  and  purporting  to 
be  written  by  a  person  rightfully  using  the  title 
and  designation  of  Lady  Scott,  and  that  the 
defendants  "  by  so  sending  and  causing  it  to  be 
received,  as  aforesaid,  the  said  letter,  &c.,  did 
falsely  pretend  to  the  said  Charles  Pope  Chappie 
that  a  lady  of  rank  lawfully  bearing  the  name  of 
Lady  Scott,  entitled  by  law  to  use  and  display  a 
coronet,  was  then  desirous  to  purchase  a  copy  of  a 
certain  work  called  "  Sunshine  and  Shadow,"  and 
then   asked  the  said  Charles    Pope    Chappie  to 


procure  for  her  a  copy  of  the  said  work  en- 
titled, &c.,  in  time  for  her  return  from  town, 
and  also  that  the  said  letter  was  a  true  and 
genuine  letter  of  a  lady  of  rank ;  and  also  that 
the  order  in  the  said  letter  contained  was  a  true 
and  genuine  order  for  goods,  to  wit,  for  the  said 
book,  entitled,  &c. ;  and  also  that  a  certain  Lady 
Scott  desired  to  become  a  customer  of  the  said 
Charles  Pope  Chappie;  and  also  that  a  certain 
Lady  Scott  had  then  recently  gone  from  Ilminster 
to  London,  and  was  about  to  return  from  London 
to  Ilminster,  and  then  required  to  be  purchased  for 
her  the  said  book  entitled,  &c.,  and  upon  her 
return  would  call  at  the  shop  of  the  said  Charles 
Pope  Chappie  and  pay  for  the  said  book,  by 
means,  &c.,  tne  said  defendants  did  obtain  from  ihe 
said  Charles  Pope  Chappie  a  certain  valuable 
security,  to  wit,  an  order  for  the  payment  of  the 
snm  of  22.  7s.  3d.,  with  intent,  &c. 

The  second  count  charged  a  similar  fidse  pre- 
tence to  B.  W.  Hetheriugton. 

The  third,  fourth,  fifth,  sixth,  seventh,  and  eighth 
counts  charged  the  like  false  pretences  to  Alfred 
Lambert,  Henry  Bailly,  James  Ensor,  William 
Morley,  Thomas  Weller,  and  Barnard  Valentine. 

The  ninth  count  charged  that  on  the  1st  day  of 
June,  1871,  the  said  d^endants,  "together  with 
others,  whose  names  are  to  the  jurors  unknown, 
unlawfully  did  conspire,  combine,  confederate,  and 
agree  together  by  divers  false  pretences  and  fraudu- 
lent and  indirect  means  and  aevices  to  obtain  from 
and  acquire  to  themselves  the  moneys  of  certain 
dealers  in  books,  to  wit,  Charles  Pope  Chappie 
(and  the  seven  other  persons,  named  in  the  eight 
counts  cliarging  false  pretences)  and  others,  and  to 
cheat  and  defraud  the  said  dealers  in  books  of 
their  said  moneys  against  the  peace,  &c. 

The  evidence  for  the  prosecution  was  that  tlie 
defendants  were  carrying  on  business  ostensibly 
as  pablishers  under  the  style  of  Hamilton  ana 
Co.  The  defendant  Hitchman  had  published  a 
book  entitled  "  Sunshine  and  Shadow,"  of  which 
he  professed  to  be  the  writer,  in  the  assumed  name 
of  the  Viscount  de  Montgomery.  This  book  was 
published  and  sold  at  the  publishing  offices 
conducted  by  the  defendants.  For  the  purpose, 
as  it  was  alleged,  of  procuring  a  sale  for 
the  book,  they  caused  to  be  sent  by  post 
to  a  great  numoer  of  booksellers  in  the  country 
a  letter  purporting  to  be  from  one  Lady 
Scott,  stating  that  she  (the  writer)  desired  to  par- 
chase  a  copy  of  the  work  entitled  "  Sunshine  and 
Shadow  "  (a  prospectus  of  which  was  enclosed,  con- 
taining extracts  from  numerous  eulog^tic  criti- 
cisms), and  requesting  the  bookseller  to  procure  a 
copy  of  it  for  her,  which  she  would  call  and  pay 
for  on  her  return  from  town.  The  prospectus 
enclosed  with  this  letter  stated  that  if  a  bookseller 
would  order  seven  copies  at  once  a  larger  discount 
would  be  allowed,  and  he  might  return  unsold 
copies. 

The  effect  of  this  letter  was  proved  by  some  of 
the  booksellers  in  question  to  have  been  that, 
believing  it  to  be  the  genuine  order  of  a  Lady 
Scott,  tney  had  <Mderea  the  book  thronsh  their 
usual  London  agents,  who  proved  that  they  had 
procured  the  volumes  from  the  defendants'  office, 
paying  for  them  there  the  wholesale  price  at  which 
books  are  sold  by  publishers  to  booksellers ;  and 
one  of  the  country  booksellers  (Chappie),  indnoed 
by  the  offer  in  the  prospectus  of  the  seven  oopieo 
at  a  larger  discount,  sent  an  order  and  atrnqiM 
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for  21.  7».  3d.  for  seven  copies,  which  were  duly 
forwarded  to  him  by  the  defendants. 

It  was  proved  that  all  of  these  letters  purporting 
to  be  from  lAdy  Scott  were  written  bv  a  lady 
named  Maniate,  whose  evidence  was  as  follows : 

I  am  a  teaolur  of  language!  at  Brompton.  I  answsred 
an  advertisement  in  the  Timet  for  a  lady  wanted  to  copy 
letters.  The  d^endant  Stenson  called  on  me.  He 
bionsht  a  qnantit;  of  note  paper  with  a  coronet  upon  it, 
and  the  form  of  a  letter  whion  I  was  to  write.  It  was 
the  Lady  Soott  (Letter  now  prodnoed.)  I  wrote  a  great 
nomberof  them,  and  gave  them  to  the  defendant.  He 
also  brought  me  some  enTelopes  and  a  directory  oontun- 
ing  the  names  of  oonntry  bookgellers,  and  directed  me  to 
a&reaa  the  envelopes  to  them.  I  did  so,  and  gave  them 
to  the  defendant.  All  the  letters  and  envelopes  before 
me  (those  prodaoed  by  the  booksellers  named  in  the 
indictment,  as  also  those  prodnoed  by  Abraham  Qonld 
and  by  Hr.  Miles)  are  in  my  handwriting,  and  were 
some  of  those  I  wrote  by  the  direction  of  Stenson  and 
gave  to  him. 

There  was  no  evidence  to  connect  the  defendant 
Hitchman  with  this  proceeding  of  Stenson. 

There  was  no  direct  evidence  that  the  letters 
were  sent  out  by  the  defendants  or  one  of  them. 
They  were  not  proved  to  have  made  them  up  or  to 
have  posted  them.  The  jury  were  asked  to  infer 
that  tney  did  so  from  the  fact  proved  that  they 
were  written  and  addressed  by  Mrs.  Maniate  by 
direction  of  one  of  the  defendants  (Stenson),  who 
was  proved  to  bo  ostensibly  carrying  on,  with  the 
other  defendant,  Hitchman,  the  business  of  Hamil- 
ton and  Co.,  at  whose  offices  the  book  ordered  by 
the  supposed  Lady  Scott  was  published. 

There  was  no  evidence  to  prove  that  the  letters 
were  not  sent  by  a  Lady  Scott,  but  the  jury  were 
asked  to  infer  the  non-eidstence  of  any  Lady  Scott 
entitled  to  use  a  countess's  coronet,  from  the 
evidence  of  Mr.  George  Harrison,  a_  "Windsor 
herald,  who  proved  that  he  was  acquainted  with 
the  crests  of  the  nobility;  that  the  crest  on  the 
letters  produced  was  a  countess's  coronet;  that 
there  were  several  Lady  Sootts,  but  none  of  them 
was  a  countess,  or  entitled  to  use  the  crest  upon 
the  letters. 

The  existing  Lady  Scotts  were  not  called. 

It  was  contended  for  the  prosecution  that  it 
might  be  inferred  from  the  fact  that  Mrs.  Maniate 
had  written  all  the  letters  and  addressed  all  the 
envelopes  for  defendant  Stenson,  that  they  were 
not  sent  out  by  any  Lady  Scott,  but  by  the  defen- 
dants, or  one  of  them;  and  further,  that  this 
might  also  be  inferred  from  the  printed  pros- 
pectus of  the  book  having  been  enclosed  with  the 
letters. 

The  object  of  this  false  pretence  was  alleged  to 
be  to  induce  the  country  booksellers  to  order  the 
book,  whereby  the  defendants  obtained  a  sale,  and 
consequently  the  money,  for  a  book  that  would  not 
have  been  bought  by  the  booksellers  but  for  the 
false  pretence  contained  in  the  Lady  Scott  letter. 

In  the  course  of  the  trial  the  following  questions 
were  raised : 

First,  the  booksellers  named  in  the  indictment 
were  called  to  prove  the  receipt  by  them  of,  and  to 
produce  the  Lady  Scott  letter  received  by  them 
through  the  post. 

Then  Abranam  Gronid  said : 

I  am  an  advertising  agent.  I  knew  Hitchman  eleven 
years  wo  as  Montgomery.  Knew  Stenson  at  the  latter 
part  of  last  year.  I  went  aboat  to  collect  evidenoe  for 
this  prosecnbon.  I  prodnoe  five  letters  which  I  received 
from  oookaelleni  in  different  towns.  Three  of  them  were 
given  to  me  by  themselves  when  I  called  upon  them,  and 
two  came  to  me  by  post. 


Cross-examined : 

I  win  not  be  qoite  positive  how  many  came  by  post,  or 
how  many  were  given  to  me  by  the  booksellers.  They 
told  me  when  they  gave  them  to  me  that  they  had  re- 
ceived them  by  post.     (Question  objected  to.) 

These  letters  were  copies  of  the  Lady  Scott 
letter,  and  were  identified  by  Mi-s.  Maniate  as 
having  been  written  and  addressed  by  her  for  the 
defendant  Stenson. 

They  were  addressed  to  other  booksellers  than 
those  named  in  the  indictment,  and  were  put  in  by 
the  prosecution  under  the  count  charging  a  con- 
spiring to  dcfi-aud  the  booksellers  there  named 
"and  others." 

It  was  objected  for  the  defendants — first,  that 
a  false  pretence  that  formed  part  of  the  charge 
could  not  be  proved  by  the  mere  production  of 
letters  by  a  witness  who  had  received  them  from 
the  parties ;  secondly,  that  the  evidence  must  be 
limited  to  the  charges  of  false  pretences  made  to 
the  persons  named  in  the  indictment. 

I  so  held. 

It  was  then  contended  for  the  proseoution  that 
under  the  ninth  count  (for  conspiring  to  defraud 
the  said  booksellers  and  others)  it  was  competent 
to  the  prosecution  to  prove  similar  frauds  on  other 
booksellers  than  those  named  in  the  indictment. 

It  was  replied  for  the  defendants,  that  even  if 
this  were  so,  letters  alleged  to  have  been  received 
from  booksellers  in  the  country  by  the  witness 
personally,  or  coming  to  him  by  post,  are  not 
admissible  on  mere  production  by  the  recipient, 
and  that  they  could  be  made  evidence  only  by 
calling  the  booksellers  themselves  to  prove  how 
and  when  they  had  come  to  them. 

I  was  of  o()inion  that  the  letters  so  produced 
were  inadmiHsible  both  to  prove  the  counts  for  fol.«e 
pretences  and  the  count  for  conspiracy,  but  counsel 
for  the  prosecution  strongly  urging  that  if  the 
evidence  was  wrongly  rejected  there  would  be  a 
miscarriage  of  justice  without  redress,  while  the 
defendants  would  have  a  remedy  if  the  prosecuticn 
was  wrong,  I  consented  to  receive  them,  and 
reserved  the  point. 

Secondly.  Laterin  the  course  of  the  trial,  counsel 
for  the  prosecution  proposed  to  put  in  evidence  as 
proof  of  conspiracy  under  the  ninth  count  certain 
acts  of  the  defendant  Hitchman,  done  after  the  date 
of  the  offence.  It  was  objected  on  the  part  of  the 
defendants,  that  acts  done  after  the  alleged  fraud 
was  completed  could  not  be  admissible  evidenoe  of 
a  conspiracy  to  commit  that  fraud.  I  admitted  the 
evidence,  reserving  this  point  also  for  the  conside- 
ration of  the  court. 

Witnesses  were  then  called  to  prove  that  defen- 
dant Hitchman,  after  the  date  of  the  frauds  char|l[ed 
in  the  indictment,  had  called  himself  by  the  name 
of  Hamilton,  and  represented  himself  as  of  the  firm 
of  Hamilton  and  Co. 

Thirdly.  Subsequently  Mr.  Miles,  a  partner  in  the 
firm  of  Hamilton,  Adams,  and  Co.,  publishers, 
having  their  business  near  to  that  of  the  defen- 
dants, produced  a  quantity  of  letters  which  he  stated 
had  come  to  the  office  of  Hamilton,  Adams,  and 
Co.,  by  mistake  for  Hamilton  and  Co. 

Mrs.  Maniate  was  recalled  to  prove  that  all  the 
letters  and  envelopes  so  produced  by  Mr.  Miles 
were  some  of  those  she  liad  written  by  direction  of 
defendant  Stenson.  It  appeared  that  they  were 
not  addressed  to  the  b<K)K.sellers  named  in  the 
indictment. 

On  the  part  of  the  defendants,  it  was  objected 
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that  they  could  not  be  received,  first,  as  the 
evidence  must  be  limited  to  the  specific  charges  in 
the  indictment ;  and,  spcondly,  as  there  was  no 
sufficient  evidence  that  these  letters  had  ever  been 
sent  to  or  received  by  the  persons  to  whom  they 
were  alleged  to  be  addressed. 

For  the  proseontion,  it  was  contended  that  they 
were  admissible  under  the  count  for  conspiracy 
charging  the  attempt  to  defraud  the  booksellers 
named  '•  and  others,  and  that  one  of  the  defendants 
having  directed  them  to  be  written  made  them 
evidence,  without  further  proof  of  whence  they 
came. 

I  reserved  this  point  also  for  the  opinion  of  this 
Court. 

I  withdrew  from  the  jury  the  case  as  against 
Hitchman  on  the  first  eight  counts  of  the  indict- 
ment (charging  false  pretences),  but  I  left  to  them 
the  question  as  to  him  (Hitchman)  on  the  count 
for  conspiracy,  and  as  to  the  defendant  Stenson  on 
all  the  counts. 

The  jury  found  the  defendant  Hitchman  guilty 
on  the  'count  for  conspiracy  only,  and  the  defen- 
dant Stenson  guilty  on  all  the  counts  except  the 
first. 

Sentence  was  deferred,  and  the  prisoners  remain 
'  in  custody. 

The  opinion  of  the  Court  is  r«c|uested  on  the 
three  pomts  above  stated ;  first,  if  in  all  or  mther 
of  them  the  evidence  was  wrongly  admitted ; 
secondly,  if  so,  whether  such  wrongful  admission 
invalidates  the  conviction,  first  of  Stenson  under 
the  counts  for  false  pretences,  and  second  of  both 
the  defendants  under  the  count  for  conspiracy. 
Edward  Wm.  Cox, 
Deputy- Assistant  Judge. 
Montagu  Williams  for  the  prisoner  Stenson. — 
The  letters  produced  by  Gould  and  Miles  wpro  in- 
admissible, without  calling  the  coontiy  book- 
sellers to  whom  they  were  addressed  to  show  in 
what  state  and  under  what  circumstances  they  re- 
ceived them.  [Lush,  J. — Maniate  wrote  the  letters 
and  addressed  them,  and  then  gave  them  to 
Stenson;  and  then  they  are  found  in  difierent 
country  towns.  He 'gave  her  a  directory  to  copy 
the  names  and  addresses  of  the  country  book- 
sellers. If  the  letters  had  been  altered,  Maniate 
might  have  been  questioned  upon  that.  It  was  for 
Tou  to  show  if  anything  else  had  been  put  into  the 
letters.  Kblly,  C.B. — The  simple  question  _  is, 
whether  Stenson  sent  the  letters  P  It  is  possible 
that  some  one  else  may  have  done  so.  Fjgott,  B. 
— You  might  have  shown  how  Stenson  got  rid  of 
them.  LvsH,  J. — The  letters  were  last  traced  to 
his  hands,  and  it  is  a  fair  inference  that  he  sent 
them.]  There  was  no  evidence  who  sent  them  or 
who  received  them. 

StraiglU  {H.  Brmone  with  him)  for  Hitchman. — 
The  statements  by  Hitchman,  made  after  the 
frauds  charged,  that  he  represented  the  firm  of 
Hamilton  and  Co.,  were  not  admissible  to  connect 
him  with  the  frauds  or  the  conspiracy.  [Kelly, 
C.B. — Is  it  possible  to  imtwine  that  the  partner 
most  deeply  interested  in  the  book  could  be  ignorant 
of  the  proceedings  taken  by  the  other  partner  to  sell 
and  get  rid  of  the  book?  Lush,  J. — The  statement 
in  the  case,  "  that  the  defendants  were  ostensibly 
oanying  on  business  as  partners  under  the  style 
and  firm  of  Hamilton  and  Co.,  and  that  Hitchman 
had  published  the  book  of  which  he  professed  to 
be  the  writer,"  shows  a  previous  connection  be- 
tween the  prisoners.] 


Beeleij,  for  the  prosecution,  was  not  called  npon. 

Keixy,  C.  B. — In  this  case,  which  is  a  peculiar 
one,  there  are  only  two  questions  substantially. 
The  first  is,  whether  the  letters  produced  by  Ovuld 
and  Miles  were  admissible  in  evidence  P  It  appears 
that  the  prisoner  Stenson  induced  the  witness 
Maniate  to  write  a  number  of  fabricated  letters, 
purporting  to  be  written  by  a  Lady  Scott,  ordering 
one  copy  of  a  book  called  "  Sunshine  and  Shadow. 
The  letters  were  in  such  terms  as  to  indicate  that 
the  book  was  a  work  of  great  merit,  and  to  induce 
persons  to  purchase  it.  A  number  of  these  letters, 
and  also  envelopes  addressed  to  country  book- 
sellers, were  written  by  her,  and  the  whole  of 
them  were  delivered  over  to  Stenson.  The 
evidence  was,  that  these  letters  were  received 
by  the  country  booksellers  through  the  post.  The 
letters,  together  with  a  circular,  stating  that,  if  a 
bookseller  would  order  seven  copies  at  once  a 
larger  discount  would  be  allowed,  emanatine  from 
the  defendant's  establishment,  carried  on  nnoertbe 
name  of  Hamilton  and  Co.,  found  their  way  into 
the  hands  of  the  country  booksellers.  A  witness, 
Grould,  produced  five  of  such  letters.  Some  were 
given  to  him  by  the  booksellers  to  whom  they 
were  addressed  by  Maniate,  and  some  he  received  by 
post  from  booksellers  in  different  towns.  Upon  this 
the  question  was  raised,  whether  the  letters  were 
admissible  in  evidence,  without  calling  the  book- 
sellers themselves.  I  am  of  opinion  that  they  were 
admissible  in  evidence  as  soon  as  the  foundation 
was  laid  that  a  nmnber  of  similar  letters  were 
written  by  Maniate  for  Stenson  and  placed  in  his 
hands,  and  evidence  was  given  that  they  had  been 
transmitted  to  country  booksellers  by  post.  We 
come  then  to  the  chiu^  of  conspiracy.  Sorely 
there  was  evidence  of  an  intention  to  de&and  the 
trade  in  general.  In  addition  to  those  letters, 
there  was  evidence  that  a  number  of  others  pro- 
duced by  the  witness  Mills  were  prepared  at  Sten- 
son's  instance  and  delivered  to  nim  by  Maniate, 
and  that  they  somehow  or  other  had  got  into  circula- 
tion. This  was  evidence  against  him  on  the  count 
for  conspiracy.  The  next  question  is,  whether 
these  letters  were  evidence  against  the  other 
prisoner,  Hitchman  P  He  was  a  partner  in  the 
establishment  carried  on  by  him  and  Stenson,  and 
he  was  the  author  of  the  work  which  it  was  the 
object  of  these  fabricated  letters  to  circulate  and  to 
seU.  I  therefore  think  the  letters  were  someevidenoe 
against  him  on  these  counts.  As  soon  as  evidence 
was  given  that  a  conspiracy  had  been  the  means  of 
these  letters  coming  into  existence,  any  evidence 
which  would  connect  the  other  prisoner  Hitchman 
with  the  general  intent  and  objects  of  a  conspiracy 
was  evidence  against  him .  And  then  arose  the  second 
question,  viz.,  whether  declarations  by  the  prisoner 
Hitchman,  after  the  date  of  the  frauds  chuved,  that 
he  had  called  himself  by  the  name  of  Hamilton, 
and  represented  himseu  as  Hamilton  and  Co., 
were  admissible  against  himp  There  can  be  no 
doubt  that  anything  dene  at  any  time,  even  as  late 
as  the  day  before  the  trial,  which  shows  that  a 
person  had  been  at  a  former  time  a  party  to  a  con- 
spiracy, is  admissible  in  evidence  against  such 
person.  Here  not  only  were  the  declarations  made 
by  him,  but  it  was  shown  that  he  had  the  strongest 
motives  as  a  member  of  the  firm  and  the  author 
of  the  work,  to  sell  and  circulate  it,  and  therefore 
they  were  admissible  against  him  on  the  count  for 
conspiracy.  Both  on  the  counts  for  fUse  pretences, 
as  well  as  on  that  for  conspiracy.  I  think  the  evi- 
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dence  was  admisaible,  and  that  the  oonviction  mast 
be  a£Snned. 

Bylbs,  J. — I  also  think  that  the  conviction 
should  be  afiSrmed. 

PiGOTT,  B. — I  am  of  the  same  opinion.  The 
evidence  was  clearly  admissible,  it  is  sufficient  to 
say,  upon  the  count  for  conspiracv,  but  I  also 
thuik  it  was  admissible  upon  tne  cnarge  of  false 
pretences.  The  letters  were  written  by  order  of 
Stenson,  and  delivered  to  him,  and  found  their 
way  into  the  hands  of  country  booksellers.  It  is  a 
tsir  inference  to  draw  that  atenson  sent  them  to 
the  booksellers.  As  to  the  declarations  of  Hitch- 
man,  after  the  frauds  charged  in  the  indictment,  I 
caimot  see  any  doubt  that  they  were  evidence  to 
connect  him  with  what  he  did  before.  They  clearly 
connect  him  with  the  conspiracy. 

Lush,  and  Hadnem,  JJ.,  concurred. 

ConvieiUm  affi/rm«d. 

Saturday,  Nov.  18, 1871. 

(Before  Kellt,  C.B.,  Btles,  J.,  Pioott,  B.,  Lush,  J., 

and  Haknen,  J.) 

Beo.  v.  Holmes  and  Furness. 

Indecent  astaitU — Evidence — ContradieHon  of  pro- 

seoutrw. 
On  the  trial  of  an  indictment  for  an  indecent  oueaidt, 

the  defence  being  content  on  the  part  of  the  prose- 

eutrix,  she   denied  on  eross-examinaiion  having 

had  intercourse  loHh  8. 
Held  that  8.  could  not  be  called  to  contradict  her 

upon  this  answer. 
Thu  rule  applies  to  cases  of  rape,  attempis  to  commit 

a  rape,  a^d  indecent  assaults,  in  the  nature  of 

attempis  to  commit  a  rape. 
Case  reserved  for  the  opinion  of  this  Court. 

At  the  General  Quarter  Sessions  of  the  peace 
holdeu  in  and  for  the  county  of  Surrey  on  Tuesday, 
17th  Oct.  1871,  Henry  Holmes  and  Joseph  Frede- 
rick Fumess  were  tried  upon  an  indictment 
charging  them  with  indecently  assaulting  one 
SaraJa  Palmer. 

The  prosecutrix,  in  her  cross-examination,  was 
asked  by  the  prisoner's  counsel  if  she  had  had 
connection  witn  Bobert  Sharp,  and  she  denied  it. 

The  prisoner's  counsel  called  the  said  Bobert 
Sharp,  and  asked  him  if  the  prosecutrix  had  ever 
had  connection  with  him,  but  the  counsel  for  the 
prosecution  objected  on  the  authority  of  Reg.  v. 
Coehrofi,  (11  Cox.  C.  C.  410),  and  the  court  refused 
to  allow  the  question  to  be  answered,  but  reserved 
the  point  whether  such  answer  ou^ht  to  have  been 
allowed  to  be  given,  for  the  decision  of  the  Court 
for  Crown  Cases  Beserved. 

The  jury  found  both  prisoners  guilty,  and  the 
court  sentenced  the  said  Henry  Holmes  to  six 
calendar  months'  imprisonment  with  hard  labour, 
and  the  said  Joseph  Frederick  Famess  to  fonr 
calendar  months'  imprisonment  with.hard  labour, 
both  at  the  House  of  Correction  at  Wandsworth, 
in  the  said  county,  but  respited  the  execution  of 
the  said  sentences  until  the  decision  of  the  Court 
for  Consideration  of  Crown  Cases  Beserved  should 
be  known,  and  committed  the  prisoners  to  the 
custody  of  the  governor  of  the  common  gaol  at 
Newington  in  the  said  county  in  the  mean  time. 
E.-  BicHARDS  Adams,  Chairman. 

The  case  was  remitted  by  this  court  to  the 
sessions  for  the  purpose  of  IJavine  a  copy  of  the 
evidence  stated,  which  was  retumM  as  follows :        | 
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Sarah  Palmer,  single  woman,  in  service  at  Mrs. 
Essex,  4,  Blythe-terraoe,  South  Lambeth-road  : 

On  Tnesday  night,  Sept.  5,  mv  miatreu  gave  me 
permission  to  tto  ont  and  take  tea  with  some  one. 
Both  my  arms  have  been  bomt,  tiiis  prevents  me 
from  using  my  arma  properly.  At  6  p.m.  I  left 
home  and  took  tea  at  the  oomer  of  Myers-street.  I 
left  at  8  p.m.  to  retom  home.  I  went  past  the  hooae 
in  which  Holmes  lives ;  it  is  at  the  oomer  of  Water- 
street.  I  called  at  my  mother's ;  she  was  not  in.  I  left, 
and  vraa  going  home.  I  saw  Holm(  s  and  Fnmc  ss  at  the 
door  of  Holmes's  honse.  I  spoke  to  Holmes;  Fnmess 
wa«  there.  I  said,  "  Holmes,  have  yon  seen  my  mother  i" 
He  said,  "  No,  Sarah ;  I  have  not  seen  her."  I  left  him, 
and  walked  towards  home.  Holmes  and  Fnmess  came 
mnning  after  me  to  the  oomer  of  Sonth  Lambetb-road. 
Holmes  said,  "  Sarah,  yonr  mother  wants  yon."  I  said 
to  Holmes  and  Famess,  "  la  it  tme  i"  They  both  said, 
"  It  is  quite  true."  I  walked  by  the  side  of  them  down 
to  where  th«y  said  mother  wae.  We  passed  a  pnblio 
honse  called  the  Canton  Arms.  We  walked  straight 
down.  It  is  a  very  doll  atreet.  I  went  down  becaos* 
they  said  mother  was  in  a  pabUohonse  there.  Whm  I 
was  in  this  road,  Holmes  aaid  [Witnesa  then  described 
the  indecent  aaaanlt  in  which  Holmea  was  the  actor  and 
aiding  Fnmeas  J.  I  met  a  gentleman  and  complained  to  him. 
This  ^ntleman  went  home  with  me.  I  did  not  know  him. 
My  mutresa  waa  at  home.  I  waa  to  have  been  home  by  nine 
o'clock.  It  waa  ten  o'clock  when  I  sot  hoiue.  I  was 
crying.  I  made  a  complaint  to  my  mistress,  "rhey  went 
for  my  mother ;  she  came,  and  I  complained  to  tier.  I 
mentioned  two  names  to  my  mother. 

Cross-examined  by  counsel  for  Holmes : — 

I  am  sixteen.  I  have  known  Holmes  before  about  twelve 
months.  He  had  been  very  friendly  with  my  mother.  I 
hare  been  to  his  hooae  sometimea  two  or  three  times  in 
a  week.  On  this  evening  I  did  not  ro  into  Holmes's 
honse.  It  was  about  a  qoa^r.paat  eight  when  I  passed 
Holmes's  honse.  Thia  was  in  tne  Soath  Lambeth-road. 
There  are  hooaes  on  both  aides  of  the  load.  The  road  is 
lighted.  The  bricks  were  a  good  distance  ronnd.  I  have 
walked  ont  with  Holmea ;  my  mother  and  Mrs.  Stafford 
were  with  na.  Two  gentlemen  were  looking  on  and 
watching  while  thia  waa  going  on.  The  brioka  were  piled 
np.  Both  of  them  (H.  and  F.)  poahed  me  The  hole  is  a 
very  large  one,  deeper  than  my  knees.  I  did  not  go  down 
the  whole  time.  Tnere  waa  a  third  young  man  ;  he  left 
na;  he  left  me  againat  my  own  hooae.  Both  the 
priaonera  nndid  their  tronaora.  I  did  not  hear 
anyone  pass  hj.  This  oocnpied  abont  half  an  hoar. 
Mrs.  Ksaez  fives  a  long  way  from  the  bricks. 
I  knew  a  Mrs.  Stafford  and  Bobert  Sharp  three  and 
a-half  years.  He  has  been  a  aweetheifft  of  mine. 
I  have  not  aaid  to  Charlotte  that  I  would  not  have 
aaid  anything  about  it  aiilesa  my  miatreea  had  aeen  the 
dirt  on  my  back.  My  miatress  aaw  the  dirt  on  my  back, 
and  fonnd  fault  wiili  me  for  being  ao  late.  Mrs.  Stafford 
said,  "  He  haa  done  nothing  to  you,  don't  go  against 
"  Harry."  I  aaid,  "  I  won't  if  I  can  help  it,  he  wonld 
have  done  wrong  if  he  oonld."  I  have  been  fltmiliar  with 
Holmea  and  with  Sharp.  No  connection  has  taken  place 
between  me  and  Sharp.  I  told  Charlotte  that  I  went  to 
be  examined,  bat  they  aaid  it  waa  no  use,  I  onght  to  have 
been  examined  the  same  day. 

Cross-examined  by  counsel  for  Fumess  : 
I  never  had  oonneotion  with  any  man  ifhatever.  On 
the  same  Snnda^  Charlotte  asked  me  if  I  was  in  the 
family  way.  I  did  not  tell  Shan  that  tliere  was  some 
yellow  on  my  gown  from  the  briok.  Charlotte  asked  me 
If  I  waa  in  the  family  way  by  Bob  Sharp.  I  have  aeen 
Fomeaa  before ;  he  haa  apoken  to  me  two  or  three  times. 
I  did  not  know  his  name.  I  aaid  to  my  mother  Holmes 
and  another  young  man.  I  was  in  their  company  from  a 
qoarter  paat  eight  till  ten.  I  waa  not  alone  with  Fnmess 
that  evening.  I  aoteamed  as  lond  as  I  could.  Holmes 
had  his  arm  on  my  month.    I  believe  two  gentlemen  did 

fi  by ;  they  oonld  not  aee  me.  There  waa  no  lamp  where 
waa.  I  was  in  the  back  kitchen  at  Holmea'a  on  Wednes- 
day week.  Holmea  said,  "  Sarah  I  am  trnW  aorry  for 
what  I  have  done  to  yon,  will  you  ask  yonr  father  to  make 
it  np  before  yon  go  into  oonrt."  Mrs.  Stafford  was 
present.  I  went  there  abont  nine.  I  drank  beer  with  them. 
It  was  a  wet  evening. 
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Be-examined : 

No  man  had  erer  done  anything  improper  with  me 
before.  Mn.  Keightly  ia  Sharp's  sister.  It  waa  after 
thia  eTeoing  that  Hrs.  Keightly  spoke  to  me ;  this  waa 
after  tiie  first  hearing  before  the  muistrate.  She  said, 
"  Haa  Bob  done  anything  to  yon  P"  I  said,  "  No ;  he  haa 
not."  I  saw  Sharp  laat  Simday  week.  He  waa  in 
the  pnblie-honie  when  I  went  to  get  some  ale. 
He,  Sharp,  said,  "  I  want  to  speak  to  yon,  I  will  oome 
ontaide  to  yon  and  leave  my  ale."  I  waa  going  home,  he 
aaid,  "  Sarah,  I  know  no  harm  of  yon,  I  will  take  my  oath 
of  that.  I  will  take  off  my  ooat  and  pawn  it  before  I  go 
againrtyon.  Do  not  go  against  Holmes.  Hake  it  np 
with  him,"  I  aaid,  "  I  oan't  make  it  up,  I  must  leare  it  to 
father."  He  said,  "Don't  go  agamst  iiim,  he  haa 
no  mother  nor  father."  Mrs.  Stafford  said,  "kiss 
Holmes,"  and  I  did,  and  shook  hands  with  him.  I  saw  a 
third  man  before  I  spoke  to  Holmea.  When  this  took 
plaoe  no  other  man  was  present  bat  Holmea  and  Fnmess. 
This  took  plaoe  in  a  street  leadiner  to  Sooth  Lambeth- 
road.  It  led  to  Albert-sqnare.  It  ia  a  new  street.  There 
are  houses  on  botii  sides  of  the  wi^.  The  bricks  were 
between  the  path  and  the  houses,  'fhe  pile  was  on  the 
footpath.  It  led  down  as  if  you  were  going  into  the 
kitchen.  The  two  men  looking  on  seemed  very  respect- 
able. They  were  on  the  other  side  of  the  road.  I  waa 
not  got  into  the  hole. 

Fanny  Essex,  4,  Blocke-terraco,  South  Lambeth- 
road: 

Froaeoatrix  has  been  in  my  serrice  fire  or  six  months. 
She  was  so  in  the  month  of  September  and  is  now.  She 
has  oondnoted  herself  in  every  way  as  I  oonld  expect. 
Her  arms  hare  been  bornt  preTioasly  to  her  ooming  into 
our  service.  Her  hands  are  a  little  oontraoted.  On  the 
Mh  Sept.  I  gave  her  leave  to  go  to  a  tea  party.  She  left 
about  six  and  should  have  returned  at  nine,  but  did  not 
till  ten  o'clock.  I  saw  her  as  soon  as  she  came  in.  Her 
things  appeared  to  be  in  a  disordered  state.  She  waa 
very  confused.  She  appeared  as  if  ahe  had  been  crying. 
She  made  a  complaint,  and  in  consequence  I  sent  for  her 
mother.  Her  mother  came  in  about  half  an  hour,  I  was 
present  when  the  girl  saw  her  mother,  she  made  a  com- 
plaint, and  a  name  was  mentioned. 

CroBB-examined : 

I  complained  to  her  about  being  lata.  There  waa 
a  mark  of  dirt  on  her  ^aoket.  We  had  on  one  or  two 
oocasions  to  find  fault  with  her  for  being  long  on  errandi. 

Eliza  Palmer,  mother  of  prosecutrix  : 

I  live  at  U,  Water-street.  Hy  danghter  will  be  aeven- 
teen  next  April.  On  Tuesday,  5th  April,  I  received  a 
meaaage.  I  went  to  the  house  of  Miss  Essex  about 
h^  paat  ten,  p.m.  I  saw  m^  danghter.  She  made  a 
complaint,  and  waa  crying  bitterly.  She  mentioned  a 
name — only  one.    She  referred  to  another  peraon. 

Gross-examined : 

I  have  known  Holmes  about  twelve  montha.  He  is 
reepeotable  decent  young  man.  He  has  been  friendly 
witn  ns.  I  do  not  know  that  my  daughter  was  six 
months  ago  keeping  company  with  Sharp. 

George  Palmer,  &ther  of  the  prosecutrix : 

Froseontrix  is  my  danghter.  Before  I  waa  examined 
at  the  police  ooi^,  I  saw  the  two  prisoners  the 
evening  before  they  were  both  together.  Holmea 
aaid  —  Fnmess  was  present  —  "I  am  very  sorry, 
Palmer,  to  have  done  what  I  have  done ;  I  hope 
you  will  try  to  make  it  np."  I  said  "  I  do  not  know 
whether  I  can  or  not ;  I  have  left  it  in  a  gentlemao'a 
hands  to  carry  the  job  through."  Fumeaa  nid,  "  I  waa 
vrith  your  daughter,  Mr.  Palmer,  the  evening  before  this 
oooaaion."  Holmes  said,  "It is  of  no  use  your  saying 
we  were  not  there,  for  we  weie  there."  I  never  had  to  find 
fault  with  my  daughter,  except  for  playing  in  the  street. 

Cross-examined : 

When  I  gave  Holmes  in  charge,  he  said  "  I  shall  lose 
my  work.'  I  omoe  gave  my  dan^ter  a  amaok  on  the 
head. 

William  Kempster,  Div.  W. : 

On  the  8th  Sept.  I  took  Holmes  into  onstody. 
He'  waa  at  Kennington-oross.  I  told  him  he  waa 
charged    with    indecently    assaulting    Sanlh    Falmer, 


at  South  Lambeth,  on  Tnesdar,  Sth  Sept.,  with 
another  one.  He  turned  to  the  father,  who  was  present, 
and  said,  "  Palmer,  can't  we  settle  this  ?  It  will  throw 
me  out  of  my  situation  if  I  am  locked  up."  Palmer  said, 
"  No,  I  ahaill  charge  him."  I  was  preaent  on  the  first 
examination  on  8tti  Sept.  Fumeas  was  not  then  in 
custody.  There  were  four  examinations.  Fnraeas  waa 
taken  mto  custody  on  the  29th.  He  came  to  the  police 
court  on  behalf  of  Holmes.  I  know  the  plaoe  wlnre  the 
alleged  asaanit  took  plaoe.  The  street  leads  from  Sonth 
Lambeth-toad  to  Albart-aqoare.  It  ia  about  200  yarda  to 
tiis  sqnare.  Honses  are  being  built.  On  the  opposita 
side  some  houses  are  oooupied,  and  aome  are  empty. 
The  atreet  ia  twenty  or  thirty  yards  wide.  There  u  a 
stack  of  bricks  on  the  footpatn  close  to  where  there  is  a 
hole.  Proseentrix  told  me  ahe  oinng  to  the  aoafbld 
poles  and  the  bricks. 

For  the  defence,  Louis  Elizabeth  Eeigbtley : 
My  husband  is  a  corporal  in  the  Boyal  Artillery,  and 
I  Hve  at  17,  Spring-plaoe,  Wandaworth-road,  Sooth 
Lambeth,  near  the  residence  of  Palmer,  the  bither  and 
mother.  I  do  not  know  anything  of  Holmea  and  Par- 
ness.  I  have  known  proaeootrix.  I  never  had  mnoh 
oonversation  with  her  tall  Sunday  night  sabaeqnent 
to  the  first  hearing.  She  stopped  me  in  Spring-plaoe,  I 
spoke  to  her.  She  told  me  the  young  man  had  not  had 
connection  with  her  that  night.  She  said  she  was  two 
months  gone  in  the  family  way.  She  said  she  should  not 
have  told  her  mistress  if  she  had  not  seen  her  olothea  dis- 
ordered and  dirt  on  her  back ;  this  waa  after  the  first 
hearing.    I  believe  it  waa  on  lOtb  September. 

Cross-examined : 

Bobert  Sharp  is  my  brother.  Henerertoldaeahewaa 
his  aweetheart.  I  waa  never  intimate  with  her.  I  live  in 
the  same  house  with  my  brother.  I  did  not  know  any- 
th^g  about  this  charge  till  she  spoke  to  me  about  it.  Oa 
Sunday  night  I  went  to  the  father  and  mother  to  know 
about  it.  I  could  not  understand  what  the  girl  aaid  or 
what  she  meant.  I  did  not  ask  her  any  qnestiona.  Sha 
said  she  had  been  examined  by  two  dootora.  I  nerer  put 
any  questions  to  her  except  how  her  mistress  found  it  out. 
She  told  me  she  had  been  examined,  bat  whether  at  har 
father's  honse  or  at  the  hospital  I  cannot  say.  I  never 
saw  Holmes. 

Elizabeth  Stafford,  wife  of  George  Stafford  : 

Holmea  lodged  in  my  honse.  On  the  Sth  Sept.  I  ftrat 
heard  of  this  charge.  On  the  27th  Sept.  I  met  proaemi- 
trix.  We  went  into  the  Ptinoe  of  Wales  and  had  8<me- 
thing  to  drink.  I  have  seen  Holmes  and  Fumeaa 
together.  Prosecutrix  put  her  hand  where  she  ought  not. 
Prosecutrix  said  "  He  haa  not  done  anything  to  hurt  me." 
I  have  seen  her  kiss  him  lots  of  times ;  she  always  kissed 
him  first. 

Cross-examined  : 

I  saw  her  put  her  hand  where  she  ought  not  In  a  paaaaga 
as  she  waa  ooming  back.  It  was  some  few  weeks  ago, 
not  many  before  thia  ohar^  waa  made,  onlj  a  email  time 
before  he  waa  looked  up  ;  it  was  between  eight  and  nine 
in  the  evening.  There  waa  a  lamp  on  the  kitchen  mantel- 
piece which  threw  a  light.  He  was  going  to  kiss  her,  and 
she  was  going  to  kiss  him.  She  threw  her  hand  tike 
this  (showing  how).  I  told  Mrs.  Tyler  I  had  forgotten  to 
mmtaon  before  the  magistrate  about  her  putting  her 
hand  where  she  should  not.  Every  one  said  I  shoold 
have  to  mention  it.  I  was  only  examined  once.  I  waa 
asked  whether  I  had  seen  anythmg  more ;  I  said  no. 

Bobert  Sharp : 

I  am  nineteen  years  old.  Q.  Have  yon  ever  had  oon> 
nection  with  Sarah  Falmer  F 

Question  objected  to.    Objection  allowed. 

Straight  for  the  prisoners. — The  authorities  on 
this  question  are  conflicting.  The  only  defenoe 
raised  at  the  trial  was  the  consent  of  the  pro- 
secutrix to  the  alleged  indecent  assault.  The  evi- 
dence was  material  to  the  issue  because  it  went  to 
her  credibility.  The  cases  of  Bex  y.  Hod^ion  (Boss. 
&  By.  211),and  Beg.v.  Oochroft  are  dedsions  against 
the  admissibility  of  evidence  to  contradict  the  pro- 
seentrix ;  but  Bex  v.  Hodgson  was  decided  at  a 
period   when   a  more   extensive    protection  was 
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allowed  to  witaiesBeB  than  now.  In  that  case 
the  prosecntrix  was  told  she  need  not  answer 
the  question — whether  she  had  had  connection 
with  a  named  manP  on  the  ffroond  that 
the  answer  might  tend  to  criminate  ner,  and  she 
declined  to  answer,  so  that  the  question  now  raised 
did  not  arise.  The  question  here  is,  the  prosecutrix 
havine  denied  having  had  connection  witn  any  other 
man  woatever,  can  a  man  be  called  to  contradict  her, 
and  prove  that  he  has  had  connection  with  her  P 
In  this  oase  the  prosecutrix  stands  in  a  peculiar 
position  in  relation  to  the  charge,  and  great  latitude 
IS  allowed  as  to  evidence  affecting  her  general  cha- 
racter. In  Beg.  v.  J?yr8  (2  P.  &  F.  579)  Byles 
J.  held  in  a  case  of  rape  that  not  only  what  the 

Erosecutrix  said  immediately  after  the  occasion, 
at  what  was  said  in  answer  to  her,  was  receivable. 
So  Martin  B.  in  Beg.  v.  AmaU  (6  Cox.  C.  C.  439) 
admitted  on  a  trial  forrapeevidenceof  a  conversation 
between  two  persons  in  relation  to  the  charge  made 
in  the  presence  of  the  prosecutrix.  The  credibility 
of  the  proeeoatrix  is  to  a  very  great  extent  mixed 
op  with  the  charge.  The  case  of  Beg.  v.  Bobins 
(2  Moo.  &  Bob.  512)  is  a  direct  authon^  in  favour 
of  the  admission  of  the  evidence.  In  that  case  the 
prosecutrix  denied  having  had  connection  with  a 
man  mamed.  And  Coleridge  J.,  after  consulting 
with  Erskine  J.,  said  that  neither  he  nor  that 
learned  judge  Imd  any  doubt  on  the  question,  and 
that  it  was  not  immaterial  to  the  question  whether 
the  prosecntrix  had  had  this  connection  against 
her  consent  to  show  that  she  had  permitted  other 
men  to  have  connection  with  her,  which,  on  her 
cross-examination,  she  had  denied.  In  Bex  v. 
Barker  (3  C.  &  F.  588),  evidence  of  the  general 
looseness  of  character  of  the  prosecutrix  was  ad- 
mitted, but  Park  J,  doubted  whether  particular 
acts  of  intercourse  could  be  proved.  In  Bex  v. 
Ma/rtm(6  C.  &  P.  562)  Williams  J.  allowed  evidence 
to  be  given  d  the  previous  intercourse  between  the 
prosecutrix  and  one  of  the  prisoners,  but  not  be- 
tween her  and  other  men.  In  Beg.  v.  Cockroft  the 
prosecutrix  declined  to  answer  the  question  whe- 
ther she  had  had  intercourse  with  other  men,  and 
80  the  question  did  not  arise. 

Oppenheiim  for  the  prosecution. — It  is  submitted 
that  the  proposed  contradiction  is  not  relative  to 
the  issue  upon  the  indictment.  Before  the 
Common  Law  Procedure  Act  1854,  s.  24,  the  cross- 
examining  counsel  was  boimd  by  the  answer  of  a 
witness  to  the  question  whether  he  had  been  con- 
victed, but  that  section  enables  him  to  prove  the 
fact  by  the  production  of  the  certificate  of  convic- 
tion in  case  the  witness  denies  it.  Evidence  of  a 
previous  connection  with  the  prisoner  may  be 
shown,  but  not  with  other  men ;  for  that  is  not 
relevant  to  the  issue,  as  a  rape  may  be  committed 
on  a  prostitute.  So,  too,  general  evidence  of  light- 
ness of  character  on  the  ^rt  of  the  prosecution  is 
admissible.  In  Bev  v.  Cla/rhe  (2  Stark.  Bep.  241) 
Holroyd,  J.  admitted  evidence  of  tbe  prosecutrix's 
loose  character,  but  refused  to  allow  evidence  of 
particular  acts. 

Kkllt,  C.  B. — The  question  in  this  case  is  of 
very  great  importance,  and  if  we  had  entertained  a 
substantial  doubt  upon  it,  we  should  have  desired 
the  case  to  be  re-argued  before  all  the  judges  :  but, 
looking  to  the  principle  of  evidence  and  tne  autho- 
rities upon  it,  it  seems  impossible  to  entertain  a 
aeriooa  doubt  that  the  evidence  tendered  to  con- 
tradict the  prosecutrix  was  inadmissible.  On  the 
trial  of  an  indictment  for  a  rape,  or  an  attempt  to 


commit  a  rape,  or  for  an  indecent  assault,  which 
in  effect  may  amount  to  an  attempt  to  commit  a 
rape,  if  the  prosecutrix  is  asked  whether  she  has 
not  had  connection  with  some  other  man  named, 
and  she  denies  it,  we  are  clearly  of  opinion  that 
that  man  cannot  be  called  to  contradict  her.  The 
general  principle  is,  that  when  a  witness  is  exa- 
mined as  to  a  collateral  fact,  the  answer  must  be 
taken  for  better  or  worse,  and  he  cannot  be  con- 
tradicted as  to  that  by  a  third  person.  If  the  pro- 
posed evidence  were  receivable,  tide  prosecutrix 
might  be  cross-examined  as  to  the  whole  history 
of  ner  life,  and  one,  ten,  or  even  fifty  persons 
might  be  called  to  contradict  her  on  varioos  points 
of  the  evidence,  and  she  be  totally  unprepared  to 
meet  tbe  evidence  of  contradiction  of  any  one 
of  them.  On  principle,  therefore,  I  am  of  opinion 
that  the  party  cross-examining  on  SQch  collateral 
&cts  must  be  bound  by  the  answers,  other- 
wise it  would  lead  to  a  multiplication  of  col- 
lateral issues,  and  would  be  attended  with  great 
inconvenience  and  injustice  to  the  proBeontriz. 
Upon  the  authwities,  the  ground  for  uve  rejection 
of  the  evidence  is  still  stronger.  Bex  v.  Modgton 
is  a  decision  that  the  prosecutrix  is  not  bound 
to  answer  the  question  whether  she  has  not  had 
connection  with  another  man  named,  and  that 
evidence  could  not  be  called  to  show  that  she  had 
had  such  connection.  That  case,  which  ia  a  direct 
authority,  was  confirmed  by  the  twelve  jadges. 
Then  there  is  the  case  of  Beg.  v.  Ooehrqft,  in  wmoh 
Martin,  B.  and  Willes,  J.  distinctly  held  that  the 
prosecutrix  was  not  bound  to  answer  such  ques- 
tions, and  that  if  she  did,  witnesses  could  not  be 
called  to  contradict  her  answers.  We  are  now 
called  upon  to  overrule  those  decisions,  on  the 
authority  of  Beg.  v.  Bobint,  where  Coleridge,  J., 
after  consulting  Erskine,  J.,  admitted  evidence  to 
contradict.  With  regard  to  Bex  y.  PeaJee  the 
evidence  really  amounted  to  this,  that  the  prose- 
cutrix was  the  associate  of  common  prostitutes, 
and  such  evidence  of  general  loose  character  has 
long  been  held  to  be  admissible  in  cases  of  this 
nature ;  and  so  in  Bex  v.  Martin.  Such  evidence 
has  a  direct  bearing  on  the  issue  of  consent  or  non- 
consent  on  the  part  of  the  prosecutrix.  No  doubt 
there  was  originally  a  difference  of  opinion  on  this 
question,  but  in  uie  last  case  the  evidence  was 
rejected  in  accordance  with  the  decision  of  the 
twelve  judges  in  Bex  y.  Hodgson,  and  we  have  the 
single  opinion  of  Coleridge,  J.  to  the  contrary. 
We  must,  therefore,  declare  our  opinion  that  the 
evidence  was  inadmissible. 

Bixxs  J. — I  am  of  the  same  opinion.  The  ques- 
tion is  whether  the  prosecutrix,  who  denied  having 
had  connection  with  a  particular  man,  can  be  con- 
tradicted by  the  man  who  is  produced  as  a  wit- 
ness to  swear  that  he  had  connection  with  her. 
That  is  not  a  contradiction  material  to  the  issue, 
for  a  rape  may  be  committed  upon  a  common 
prostitute.  I  nave  had  the  op^rtunity  of  con- 
sulting my  brothers  Willes  and  Keating,  J  J.  and 
they  are  of  the  same  opinion  as  they  have  already 
acted  up>on,  that  the  evidence  of  contradiction  la 
not  admissible.  If  the  evidence  is  inadmissible 
in  the  case  of  rape,  d  fortiori  it  is  inadmissible  in 
the  case  of  an  indecent  assault. 

PiooTT,  B. — I  think  that  such  evidence  of  con- 
tradiction is  not  relevant  to  the  issue,  and  would 
lead  to  injustice  in  many  cases  if  it  were  receivable. 
The  prosecutrix  would  be  taken  by  anrprise,  and 
unprepared  to  rebut  it. 
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Lush,  J. — I  am  of  the  same  opinion.  For  a 
time  I  was  inclined  to  a  different  opinion,  but  now 
I  am  quite  convinced  that  the  judgment  of  the 
conrt  is  right,  and  that  snch  evidence  is  too  remote 
from  the  issue.  The  collateral  issue  has  no  bearing 
on  the  real  one,  whether  or  no  the  particular  act 
complained  of  was  done  with  the  consent  or  against 
the  will  of  the  prosecutrix. 

Hanmen,  J. — I  think  there  is  no  distinction 
between  the  cases  of  rape  and  indecent  assault,  so 
far  as  regards  this  question  ;  the  same  reasoning  is 
applicable  to  both.  It  may  be  regarded  as  a  matter 
going  to  the  general  character  of  the  prosecutrix ; 
but  still  I  tUnk  the  issue  of  connection  with  a 
named  person  is  inadmissible.  It  would  be  impos- 
sible for  the  prosecutrix  to  be  prepared  for  such  a 
contradiction,  and  the  alleged  intercourse  might 
have  been  under  similar  circumstances  to  that 
under  investigation. 

Oonvietion  affirmed. 

COITBT  OF  ADMIBAZTT. 

Reported  by  J.  P.  AsrnfAU.,  Eaq.,  Barrist«r-Bt-Law. 

Dec.  5,  9, 12,  and  19, 1871. 
The  Citt  or  Buenos  Atres. 
Collision — Measure  of  damages — Demurrage — Time 
and  rate — Reference  to  registrar  and  merchants — 
Objection  to  registrar's  report. 
In  a  cause  of  limitation  of  liability  arising  ont  of  a 
collision,  where,  the  fund  in  court  being  insuffij»ent 
to  satisfy  the  claims  against  it,  a  reference  has 
been  made  to  the  registrar  and  merchants  to  assese 
ilie  damages  as  to  time  and  rate,  the  court  will 
review  the  registrar's  report  amd  correct  it,  if  it 
should  appear  thai  any  portions  of  tlie  report  are 
founded  on  what  the  eo-urt  deems  to  be  an  errcmeous 
mew  of  the  evidence. 
Demurrage  is  allowed    to  the   ovmers  of  a  ship 
damaged  by  collision  during  the  time  that  the  has 
been  necessarily  delayed  for  the  purpose  of  effecting 
the  repairs  rendered  requisite  w/  the  collision,  and 
of  transacting  business  unquestionably  connected 
with  the  collision. 
As  ihe  master  has,  in  some  circumstances,  the  duty 
cast  upon  him  qf  acting  as  agent  for  the  cargo  as 
well  as  the  ship,  the  making  a  protest  and  obtain- 
ing the  necessary  official  documents  in  a  foreign 
port  relating  to  the  damage  done  to  both  ship  and 
cargo  is  business  unauestionably  connected  with 
the  collision.    Delay  in  their  prepartion  caused  by 
the  dUaioriness  of  the  foreign  avthorities,  and  by 
no  default    of  the  masf-er,   is  chargeable  to  the 
collision. 
QuoEre,  whether  trans-shipment  and  forwarding  of 
aargo  can  be  said  to  be  business  connected  with  tlie 
collision. 
The  usual  rate  of  demurrage  allowed  to  steam  vessels 
of  the  ordinary  class,  carrying  cargo,  is  6d.  per 
ton  on  the  gross  tonnage,  or  9d.  per  ton  on  the  net 
tonnage,  per  day.     This  estimate  is  arrived  at  by 
doublvng  the  amount  of  the  wages  of  the  crew  and 
of  the  cost  of  their  provisions,  so  as  to  include 
both  ea^enditure  and  loss  of  trade. 
This  was  an  objection  to  the  registrar's  further 
report  in  this  cause.    The  suit  arose  out  of  a 
collision  which  took   place  at  the  island  of   St. 
Vincent  between  the  British  steamship,  the  City  of 
Buenos  Ayres,  and  the  North  German  steamship, 
Bismarck,  of  Hamburgh.     The  owners  of  the  City 
of  Buenos  Ayres  admitted  their  liability,  and  insti- 


tated  a  suit  to  obtain  a  limitation  of  the  amount, 
and  paid  into  conrt  the  sum  of  10,5142.,  being  at 
the  rate  of  81.  per  ton  on  the  registered  tonnage  of 
the  vessel,  with  interest  up  to  the  date  of  such 
payment.  Two  sets  of  claimants  appeared,  namely, 
the  owners,  master,  and  crew  of  the  Bismarck,  and 
the  owners  of  the  cargo  on  board  her.  The  court 
thereupon,  as  the  amount  paid  in  was  insufficient 
to  satisfy  both  claims,  referred  the  question  to  the 
registrar  and  merchants  to  decide  the  proportion 
in  which  each  claim  should  be  paid.  The  evi- 
dence before  the  registrar  and*  merchants,  on  which 
the  first  report  was  based,  was  entirely  docn- 
mentary  evidence.  The  protest,  which  was  made 
before  the  North  German  consul  at  Rio  de  Janeiro 
on  4th  June  1869,  contained  an  extract  of  the  loc 
of  the  Bismarck.  From  this  extract,  it  appeared 
that  on  30th  Nov.  1868  the  Bismarck,  bound  on  a 
voyage  from  Glasgow  to  the  Cape  of  Good  Hope, 
moved  out  into  Glasgow  roads  and  took  on  board 
some  powder.  On  Ist  Dec.  she  went  to  sea  in 
good  order,  with  her  cargo  well  stored,  and  with 
her  coals  on  board.  After  landing  her  channel 
pilot  at  Queenstown,  she  proceeded  on  her  voyage 
until  10th  Dec,  when  a  fire  was  discovered  in  her 
coal  bunkers.  The  powder  was  then  thrown  over- 
board, and  by  the  use  of  the  steam  pump,  the  fire 
was  mastered  and  apparently  extiugnisned.  On 
16th  Dec.  the  coals  again  commenced  to  bum,  and 
were  again  extinguished  by  the  steam  pump,  and 
some  coals  were  taken  out  of  the  bunkers.  On  19tb 
Dec.  the  Bismarck  cast  anchor  at  aboat  6  p.m.  in  the 
roads  of  Porto  Grande.  St.  Vincent,  and  about  9  p.m. 
on  the  same  evening  she  was  run  into  and  was  very 
seriously  damaged  by  the  City  of  Buenos  Ayrei. 
As  the  vessel  was  fast  making  water,  and  there 
was  a  fear  that  she  would  sink  in  deep  water,  the 
pumps  were  set  to  work,  and  were  kept  going  all 
night ;  and  on  the  following  morning  tne  ship  was 

fot  under  steam  into  shallow  water,  whereupon  the 
ry  portion  of  the  cargo  was  discharged.  The 
master  of  the  Bismarck  at  once  went  ashore  to 
enter  a  protest  against  the  City  of  Buenos  Ayres, 
but  could  obtain  no  security  either  from  the  Eng- 
lish Consul  or  from  the  Portuguese  authorities,  and 
that  steamer  left  St.  Vincent.  On  22nd  Dec.  a 
survey  was  held  on  board  the  Bismarck  ;  the  steam 
pump  was  continued  at  work  without  intermis- 
sion ;  the  discharge  of  the  cargo  and  of  the  ccals  to 
the  amount  of  115^  tons,  went  on,  and  attempts 
were  made  to  stop  the  leak,  but  without  saooesa. 
On  28th  Dec.,  a  second  survey  was  held  on  board, 
and  in  consequence  a  diver  was  sent  down,  and  he 
discovered  that  the  hole  in  the  ship's  side  went 
down  8ft.  under  the  water  line.  After  continued 
efforts  to  stop  the  leak,  and  to  lessen  the  water  in 
her  by  pumping,  on  5th  Jan.  the  ship  was  given  a 
list  to  starboard  in  order  to  raise  the  leak  better 
out  of  the  water,  and  the  boiler  smiths  began  at 
the  repairs  from  the  outside.  On  16th  Jan.,  whilst 
the  repairs  still  went  on,  the  captain,  the  first  and 
second  oflScers,  and  the  first  and  second  engineers, 
went  on  shore  to  note  a  protest  prepared  by  a 
notary.  On  18th  Jan.  the  ship  was  hove  further  over 
to  starboard  by  means  of  filled  water  casks,  to 
which  on  22nd  Jan.were  added  three  boats  filled  with 
water  in  order  to  enable  the  smiths  to  reach  the 
lowest  plates.  On  29th  Jan.  the  boiler  makers  had 
finished  the  plates  outside  but,  according  to  tte 
protest,  it  was  not  possible  for  them  to  coW 
the  lowest  part  of  the  cut  with  plates,  and  that 
part  was  stopped  as  well  as  possible  from  tte  in- 
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side  with  sacks  and  wood.  The  ship  was  then 
tight,  and  the  fires  in  the  boilers  were  allowed  to 
go  out,  and  the  pumps  to  stand.  Thereupon  the 
ship  was  cleaned,  and  on  Ist  Feb.  a  survey  was  held 
by  a  boiler  maker  and  the  commanders  of  two 
Brazilian  steamers,  who  reported  to  the  captain  of 
the  port,  that  the  ship  was  repaired  as  far  as  the 
means  at  that  port  would  admit,  but  that  as  the 
lower  part  of  the  repairs  had  been  effected  under 
water,  they  could  not  have  been  sufficiently  com- 

Elete  to  warrant  the  reloading  of  the  vessel  with 
er  cargo ;  they  therefore  recommended  that  she 
should  be  sent  to  a  port  in  Europe  for  permanent 
repairs,  and  the  cargo  forwarded  to  its  destination  by 
some  other  vessel ;  they  farther  suggested  that  a 
short  trial  of  the  engines  should  be  made  in  order 
to  test  if  any  damage  had  been  sustained  by  them 
in  the  collision.  The  trial  trip  did  not  take  place 
until  14tb  Feb.  and,  according  to  the  protest,  "  the 
intermediate  time  was  used  to  caulk  the  deck  and 
take  in  coeds."  The  trial  trip  took  place  in  the 
presence  of  appointed  surveyors,  who  found  that 
the  repaired  side  of  the  ship  made  much  water,  and, 
therefore,  recommended  that  the  ship  should  not 
go  to  a  European  port,  but  should  go  to  Bio  de 
Janeiro  there  to  effect  the  necessarv  repairs.  The 
Bremen  three-masted  schooner  Witty  was,  there- 
upon chartered  to  take  on  to  the  Cape  of  Grood 
Hope  the  undamaged  part  of  the  car^o,  and  on 
16tn  March  the  Bismarck  put  to  sea  lor  Bio  de 
Janeiro,  being,  according  to  the  surveyors,  in  a  suffi- 
cient seaworthy  state  for  this  voyage,  and  arrived 
there  in  safety  on  30th  March.  On  31st  March 
she  was  surveyed,  and  after  stating  the  damage 
the  Burvevors  recommended  "  that  the  ballast  and 
coal  be  discharged  and  the  steamer  put  in  di^ 
dock,  and  another  survey  held  when  in  dock ;  that 
before  going  into  dock  she  should  make  a  trip  in 
this  h^bonr  for  the  purpose  of  examining  the 
working  of  her  machinery,  it  being,  nevertheless, 
understood  that  the  machinery  laaa  to  be  re- 
examined after  the  steamer  leaving  the  dock."  On 
3rd  April  a  survey  was  held  on  the  machinery,  and 
the  surveyors  reported  that  they  "  have  this  day 
inspected  the  machinery  of  the  said  steamer  while 
under  steam,  and  found  it  working  satisfactorily, 
but,  nevertheless,  are  of  opinion  that  the  said 
machinery  should  have  a  thorough  overhaul  after 
leaving  the  dock."  On  9th  April  the  steamer  being 
then  in  dry  dock,  a  survey  was  held  and  certain 
repairs  were  ordered,  in  order  "  to  make  the  steamer 
in  as  good  condition  as  she  was  before  the  accident," 
and  amongst  other  things  that  "  the  hull  of  the 
steamer  be  thoroughly  cleaned  and  painted  with 
three  coats  of  red  metallic  oxide,  the  floorings  to  be 
taken  up  for  examining  the  bulkhead."  On  28th 
April  another  survey  was  held,  the  vessel  being  still 
in  drydock,  and  the  surveyors  inspected  the  water- 
tight comparments,  and  reported  that  "  some  leaks 
were  perceptible  in  the  bulkheads,  only  the  sides  of 
the  vessel  being  perfectly  watertight ;  that  the  inside 
painting  of  the  hull  has  been  destroyed  by  the  salt 
water  tnat  remained  in  it  a  long  time  at  St.  Yin- 
cent,  and  also  by  the  repairs  that  have  been  requi- 
site," and  they  recommended  that  "  the  inside  of 
the  boll  and  bulkheads  be  well  cleaned  and  painted 
with  red  metallic  oxide."  On  29th  April  the 
vessel  left  the  dry  dock.  On  8th  May  surveyors 
inspected  the  machinery,  and  recommended  some 
repairs  to  the  clutch  coupling  at  the  end  of  the 
shaft,  and  further,  that  "the  donkey  pumping 
engine  will  require  a  thorough  repair,  as  it  has 


been  working  night  and  day  to  keep  the  water  out 
of  her  as  much  as  possible  the  whole  time  the 
vessel  was  at  St.  Vincent,  as  also  on  her  passage 
to  Bio  de  Janeiro,  and  the  working  parts  are  much 
worn,  and  one  of  the  cocks  broken."  All  these 
surveys  at  St.  Vincent  were  signed  by  the  sur- 
veyors on  the  days  on  which  they  were  held,  but 
on  each  of  them  appeared  the  following  endorse- 
ment : 

The  above  survey  took  place  in  oar  preaenoe,  and  the 
ai^atorea  of  the  experta  (here  are  the  namea  of  the 
variona  sarveyors)  are  gennine  and  written  with  their 
own  handa.  Otherwiae  without  prcgndioe  as  to  the  extent 
and  liability  of  the  inanranoe. 

Bio  de  Janeiro,  Hay  21, 1889. 

Lackimakn  and  Co., 
Agent  to  the  Hamburgh  Underfrriters. 

On  31st  May  a  further  survey  was  held,  and  the 
surveyors  reported : — "  We  found  her  under  steam 
with  engines  ready  to  work ;  having  set  same  at 
work,  while  at  anchor,  ahead  and  astern,  found 
same  in  good  state  and  condition.  Examining 
from  the  exterior  accessible  parts  of  the  bottom, 
we  found  that  some  parts  were  denuded  of  paint, 
while  since  the  ship  came  out  of  dock,  the  whole, 
by  lying  in  the  lively  and  warm  water  of  the  har- 
bour to  complete  the  repairs,  has  become  suffi- 
ciently dirty  for  the  said  bottom  to  be  recleaned 
and  repainted."  On  3rd  June  she  was  fixially  sur- 
veyed, and  it  was  reported  that  "  the  vessel  is 
in  periect  condition  to  undertake  any  voyage 
to  Europe."  These  last  two  surveys  were  also 
signed  by  the  surveyors  on  the  dates  of  the  sur- 
veys, and  had  on  them  an  endorsement  similar 
to  the  one  already  set  out,  but  dated  10th  June.  The 
Bismarck  saUed  for  Hamburgh  on  19th  June  with  a 
valuable  cargo  shipped  at  Bio.  The  registrar  and 
merchants  had  before  them  all  the  accounts  and 
vouchers  relating  to  the  expenses  incurred. 

On  1st  July  1870,  the  registrar  made  his  first 
report,  and  found  that  the  expenses  incurred  in 
consequence  of  the  collision,  and  the  demurrage 
due  together,  amounted  to  82052.  As  to  the  demur- 
rage, which  was  afterwards  the  only  question  con- 
tested, the  registrar  reported  that,  as  tne  Bismarck 
would  have  been  delayed  at  St.  Vincent  in  con- 
sequence of  the  fire  among  her  coals,  and  would 
have  taken  till  the  end  of  January  to  proceed  to 
her  ports  of  destination,  demurrage  did  not  begin 
to  run  imtil  1st  Feb. ;  that  the  repairs  were  com- 
pleted at  Bio  de  Janeiro  on  8th  May ;  that  the 
further  surveys  were  only  to  fit  her  for  her  home- 
ward vovage;  that  three  days  more  were  to  be 
allowed  tor  necessarv  work  on  coming  out  of  dock, 
and  he  thereupon  found  that  100  days  was  the 
time  during  which  the  owners  of  the  Bismarck 
could  claim  demurrage.  As  to  the  rate  at  which 
demurrage  was  allowed  he  reported,  that  the  usual 
l«te  was  6<i.  per  ton  on  the  g^oss  tonnage  of  a 
vessel,  or  Qd.  per  ton  on  the  net  tonnage;  that  it 
was  an  ample  allowance  in  the  present  case  as 
appeared  from  an  account  filed  of  the  wages  of  the 
crew,  numbering  twenty-four  hands ;  their  wages 
amounted  to  121Z.  per  month;  the  cost  of  pro- 
visioning them  at  Is.  6<2.  per  head  would  be  36«. 
per  day,  or  say  22.  per  day,  or  602.  a  month;  so  that 
the  cost  of  the  wages  and  provisions  of  the  crew 
would  be  about  18u2.  per  month,  and  as  the  amount 
allowed  for  demurrage  at  122.  lOs.  per  day  would 
be  3752.  per  month,  this  would  leave  2002.  a  month 
to  cover  interest  in  capital,  wear  and  tear,  which 
would  of  course  be  trifling  whilst  the  vessel  was 
lying  in   harbour  and  undergoing  repairs;  this 
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made  the  total  snin  allowed  for  demmiage  12501. 
Ibr  tiie  period  of  100  days. 

From  thia  report  the  owuera  of  the  Bigmarck 
appealed  and  in  the  puticolara  of  objection  filed 
faV  ihem  in  pnrsnance  of  an  order  of  the  judge,  thejr 
objected,  amongot  other  things,  to  die  rate  <h 
dcnniirrage  ^owed;  first,  becaoae  1«.  per  ton  is 
the  nsoaland  proper  rate  allowed  to  Teasels  ai  the 
description  of  the  Bismarck ;  secondly,  thirdly,  and 
fonrthly,  becanse  122.  10«.  per  day  was  on  made- 
qnate  gnm,  and  only  jnst  covered  daily  cost  and 
not  interest  on  capital  and  wear  and  tear,  and, 
fifthly,  bocaose  St.  Vincent  and  Rio  de  Janeiro 
were  especially  expensive  ports  and  the  cost  of  niain- 
tftining  the  crew  there  was  nnnsnaUy  large ;  to  the 
reduction  of  the  number  of  days  for  which  demur- 
rage ran  ther  olijected,  first,  becanse,  admitting 
that  some  deduction  should  be  made  for  tiie  time 
which  the  Bitmarck  would  have  taken  to  safl  from 
St.  Vincent  to  her  ports  of  destination,  forty-three 
days  was  an  excessive  deduction ;  secondly,  because 
tw«nty-one  days  was  sufficient  deduction ;  thirdly 
and  foorthly,  because  the  Bitmardc  was  not  ready 
for  sea  on  8th  or  11th  May,  but  on  4th  June ; 
fifthly,  becanae  demurrage  should  have  been 
allowed  from  19th  Dec.  to  4th  June,  deducting 
only  twenty-one  days. 

These  objectionB  were  argued  before  the  court 
and  the  report  was  confirmed  in  all  respects, 
except  80  fin*  as  it  related  to  the  plaintiff's  daim 
for  demurrage,  and  as  regpuds  tnat  part  of  the 
report,  the  ooort,  without  expressing  any  opinion, 
referred  it  back  to  the  registrar  and  merchants, 
with  liberty  to  hear  fresh  evidence  uid  with  an 
expreu  direction  that  the  registrar  should  be  at 
Uberty  to  award  in  respect  of  the  claim  for  demur- 
rage a  less  or  a  larger  sum  than  had  been  awarded 
in  the  first  report. 

On  the  farther  reference  three  witnesses  were 
called.  The  first  witness  was  Mr.  Edward  Leopold 
Avis,  a  provision  merchant  in  the  city  of  London ; 
he  stated  that  he  had  been  in  bnsiness  for  twenty- 
eight  or  thirty  years,  and  that  he  had  a  general 
knowledge  of  the  price  of  provisions  all  over  the 
world,  and  that  he  supplied  provisions  to  ships 
sailing  to  all  parts ;  that  the  cost  of  provisioning 
ordinary  seamen  in  the  port  of  London  for  the 
last  thne  years  was  from  13d.  to  \bd.  per  head  per 
day,  for  common  seamen,  and  for  officers  from  Ss. 
to  3«.  M. ;  that  the  expense  of  provisioning  ships 
at  St.  Vincent  is  much  more  expensive  than  m  Lon- 
don as  everything  has  to  be  imported  and  nothing 
is  produced  there,  except  veg^etables  and  sufi^ar; 
that  at  Bio  de  Janeiro  the  cost  of  ship's  provisionii 
was  dearer  still,  owing  to  heavy  import  duty ;  that 
an  salt  provisions  were  imported ;  that  fresh  beef 
and  vegetables  were  the  omy  native  products  avail- 
able :  uutt  at  St.  Vincent  the  cost  would  be  twice, 
St  Bio  three  times,  that  kA  provisions  in  London ; 
that  German  crews  cost  less  than  Bnglish  to  pro- 
vision, iw  they  require  less  meat,  and  eat  more 
fiuinaceons  food ;  that  his  evidence  as  to  the  cost 
of  ship's  provisions  referred  to  salt  beef,  and  that 
he  had  no  knowledge  that  there  were  large  stores 
of  wild  cattle  runnmg  wild  at  St.  Vincent ;  that 
the  cost  of  f^h  beef  at  Bio  was  as  he  had  been 
informed  from  6d.  to  8i.  per  lb.,  but  that  he  knew 
nothing  of  the  price  at  St.  Vincent,  except  that 
fresh  beef  would  be  somewhat  dearer  at  Bio  than 
at  St.  Vincent  on  account  of  the  mode  of  trade. 

The  second  witness  was  Wilhelm  Lauer,  the 
master  of  aQennan  vessel  of  about  1000  tons  burden. 


He  stated  tiiat  he  had  never  been  at  St  Vinoent, 
but  often  at  Bio ;  tiiat  in  1868  he  was  at  Bio  with 
his  ship  for  three  months ;  that  he  usually  laid  in 
his  ship's  stcses  (not  fresh  sti^ee)  at  Bremen, 
where  the  prices  were  about  the  same  as  in  Lon- 
don; that  at  Bio  evenrthing  is  dearer  than  in 
En^and,  including  fr'eeh  stores ;  iiiat  the  price  of 
fresh  meat  at  Bio  depends  on  the  season  of  the 
year,  it  being  in  the  arj  seas<Ri  sometimes  double 
the  price  it  is  in  the  wet  season;  that  the  wet 
season  is  from  April  to  October ;  that  during  that 
time  fresh  meat  is  cheaper  than  in  England  or  at 
Bremen ;  that  the  price  of  salt  meat  at  Bio  is 
about  doable  that  m  London;  that  the  cost  of 
provisioning  a  ship  at  Bio  for  a  G«rman  crew  would 
be  about  double  Uiat  in  London ;  that  the  cost  erf 
provisioning  the  officers,  including  the  master 
when  at  sea,  would  be  about  double  that  of  a 
common  seaman ;  that  by  the  Oerman  law  a  masto' 
is  bound  to  g^ve  his  men  fresh  meat  twice  a  week 
whilst  in  port ;  that  the  cost  of  fresh  meat  at  Bio 
was  about  the  same  as  the  cost  of  salt  meat  at 
Bio ;  that  biscuit  at  Bio  was  double  what  it  is  at 
Bremen. 

The  third  witness  called  was  Constant  Staevens, 
who  was  the  managing  derk  to  Messrs.  Lippert 
and  Co.,  the  owners  of  the  Bitmairck,  and  he 
stated  that  he  was.  sent  out  by  that  firm  to  St. 
Vincent,  when  the  news  came  of  the  collision; 
that  he  Mrrived  at  St.  Vincent  on  the  14th  Feb.  1869; 
that  he  had  bought  the  BUmarck  for  her  owners  at 
Glasgow,  and  had  fitted  her  out,  and  that  her  total 
cost  was  13,5002 ;  that  she  was  fitted  out  to  trade 
on  the  coast  of  South  Africa,  Cape  Colony,  and  up 
to  P(ni  Natal,  and  to  the  Mauritias  eventually, 
because  it  was  in  n^otiation  to  have  a  nuul  con- 
tract from  the  Manntins  to  Fort  Natal  which  she 
got  later,  and  carri^  ont  until  the  French  sad 
German  war  began ;  that  she  sailed  from  Glasgow 
with  230  tons  on  board,  her  tonnage  being  497  tons; 
that  he  took  this  cargo  at  low  rates  of  freight  as 
she  was  obliged  to  go  out  for  the  local  tarade,  and 
they  yrere  wming  to  take  any  rates  rather  than  go 
in  ballast ;  that  Uie  fivights  paid  were  from  30s.  to 
60s.,  mostly  about  35«.,  instead  of  80s.  per  ton,  the 
usual  rate ;  that  it  was  intended,  when  the  ship 
sailed,  that  she  should  put  in  at  St.  Vincent  for 
coals ;  that  arrangements  had  been  made  with  the 
firm  (tf  Messrs.  Miller  and  Son,  of  Bristol,  that 
their  firm  at  St.  Vincent  should  supply  the  ship  with 
coals ;  that  the  Bismareh  put  into  St.  Vincent  in 
pursuance  of  this  arrangement ;  that  it  never  to(^ 
more  than  twenty-four  hours  to  coal  a  steamffl: 
at  St.  Vinoent;  that  he  chartered  the  schooner 
WiOy  to  take  on  the  cargo  on  20th  Feb.  1869,  bnt 
that  it  took  about  three  weeks  after  this  diUe  to 
get  the  cargo  ready  and  on  boa^d  the  WiUy ;  that 
the  delay  at  St.  Vinoent  from  1st  Feb.  to  16th  March 
was,  first,  for  the  purpose  of  making  the  ship  as 
safe  as  possible  for  her  journey  to  Euo ;  secondly, 
to  get  uie  Bismarck's  documents  properly  drawn 
up  as  required  by  the  local  authorities  and  bv  the 
law  that  refers  to  such  average  cases ;  thirdly,  to 
enable  the  master  to  provide  for  the  cargo  as  in 
duty  bound;  to  get  the  damaged  parts  of  tfaa 
cargo  put  to  rights  as  far  as  px^sible,  and 
to  discnarge  the  duties  he  had  undertaken  by 
signing  buls  of  lading  at  Glasgow;  that  the 
accommodation  for  reloading  the  cargo  wm  very 
bad ;  that  they  stayed  at  Si.  Vincent  about  five 
days  after  the  WHly  sailed ;  that  his  orders  were 
to  get  away  as  soon  as  possible,  and  tiiat  every 
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poBsibl^ezertion  nas  made  to  get  away;  that  they 
were  obliKed  to  buy  stores  at  St.  Yincent  or 
they  would  have  been  starving  several  times,  and 
they  were  nearly  starving ;  that  steamers  calling 
there  had  only  got  their  own  amount  of  pro- 
visions; that  there  were  no  cattle  on  the 
island  of  St.  Vincent,  but  only  on  the  island 
of  Antonio,  abont  seven  miles  distant,  and  that 
there  was  an  occasional  steamer  trading  between 
the  islands;  that  they  had  three  months'  ship's 
stores  on  board ;  that  they  bought  stores  for  three 
weeks  at  St.  Yincent  for  the  voyage  to  Rio ;  that 
expenses  were  much  heavier  than  in  London ;  that 
there  was  very  little  fresh  meat ;  that  the  cost  oi 
provisioning  a  common  seaman  in  Europe  woold 
be  about  1«.  6d.  per  day,  and  for  an  o£Scer  three  or 
four  times  as  much;  that  he  sailed  to  Bio  de 
Janeiro  with  the  Biemarck;  that  he  was  present  at 
all  the  sorveyB  held  there;  that  they  got  the 
steamer  out  of  dry  dook  as  soon  as  they  could ; 
that  the  snrveTors  would  not  look  at  the  engines 
in  the  dry  dock ;  that  they  only  did  such  repairs  in 
dry  dock  as  could  not  be  done  elsewhere,  as  they 
were  anxious  to  save  the  rent  of  the  dock ;  that  from 
27th  April  to  8th  May  repairs  were  still  going  on ; 
that  everything  was  done  as  the  surveyors  recom- 
mended, and  as  quickly  as  possible ;  that  no  cargo 
was  engaged  for  her  at  Bio  until  6th  June,  and 
none  shipped  until  8th  June,  and  that  she  was  not 
chartered;  that  the  time  between  8th  May  and 
Slst  May  was  entirely  taken  up  by  the  repairs  to 
her  engines  ;  that  the  cost  of  provisions  at  Bio  in 
some  cases  is  two  or  three  times  that  in  London  and 
Hamburgh  ;  that  the  Bisma/rck  took  on  board  about 
five  weeks'  provision  at  Bio  for  the  voyage  to 
Hamburgh ;  that  if  there  had  been  no  collision  she 
would  have  taken  twenty-one  days  to  go  to  the  Cape 
of  Grood  Hope,  one  day  at  the  Cape,  three  days  to 
Port  Elizabeth  from  the  Cape,  one  day  there,  three 
days  from  Fort  Elizabeth  to  Natal,  and  two  days 
there ;  that  the  documents  prepared  at  St.  Yincent 
were  so  prepared  by  orders  of  the  master,  and  that 
the  delay  with  regard  to  them  was  owing  to  the 
want  of  persons  competent  to  prepare  them,  and  to 
the  Portogaese  authorities  requiring  so  many 
forms  to  be  gone  through,  and  being  very  dilatory. 
In  addition  to  tiiis  evidence,  the  documents 
above  referred  to  were  produced  at  the  reference. 
First,  a  protest  entered  into  by  the  mastei*,  first 
and  second  officers,  first  and  second  engineers, 
and  the  carpenter  of  the  Bismarck,  relating 
to  the  collision ;  the  proceedings  relating  to 
this  document  bemn  on  24th  Dec.  1868,  and 
finished  on  1st  Feb.  1869,  but  the  master 
did  not  obtain  a  certified  copy  from  the  notary 
until  9th  March  1869 ;  secondly,  a  public 
form  of  civil  inspection  of  the  cargo  ordered  by 
the  Court  of  the  Island  of  St.  Yincent  on  the  peti- 
tion of  the  master  of  the  Bletnarek ;  the  proceed- 
ings connected  with  this  document  began  on  Slst 
Dec.  1863,  and  were  concluded  on  13th  Jan.  1869, 
but  the  master  did  not  obtain  a  certified  copy  until 
11th  March  1869 ;  thirdly,  a  public  form  of  civil 
inspection  of  another  portion  of  the  cargo  ordered 
by  the  above  court  on  the  petition  of  the  master ; 
the  proceedings  in  connection  with  this  document 


besBQ  on  22nd  Jan.  1869,  and  were  concluded  on 
3ra  Feb.  1869,  but  the  master  did  not  get  a  certified 
copy  until  11th  March  1869 ;  fourthly,  a  protest, 
entered  into  by  the  same  persons  as  the  first  pro- 
test, with  reference  to  the  coals  damaged  by  fire  on 
the  voyage  from  Glasgow  to  St.  Yincent ;  the  pro- 


ceedings with  reference  to  this  protest  began  on 
21st  Dec.  1869,  and  were  concluded  on  1st  Feb. 
1869,  but  a  copy  was  not  supplied  by  the  notary 
till  10th  March  1869 ;  fifthly,  a  copy  of  civil  pro- 
ceedings instituted  at  St.  Yincent  against  the  CUy 
of  Buenos  Ayres,  to  recover  damages  for  the  col- 
lision, commenced  on  16th  Feb.  1869,  and  concluded, 
on  the  non-appearance  of  the  defendants,  4th  March 
1869 ;  a  notarial  copy  was  furnished  on  8th  March 
1869 ;  sixthly,  a  copy  of  civil  proceedings  of  in- 
spection instituted  in  the  court  by  Millers  and 
Nephews  for  the  appointment  of  surveyors  to 
report  on  the  possibility  of  repairing  the  ship  at 
St.  Yincent;  these  proceedings  were  commenced 
on  14th  Jan.  1869,  and  on  15th  Jan.  the  surveyors 
appointed  reported  that  it  was  not  possible  to 
institute  thorough  repairs  at  St.  Yincent,  but  only 
a  temporary  repair  to  enable  her  to  proceed  to 
some  other  port  where  she  might  be  thoroughly 
repaired,  and  the  proceedings  were  concluded  on 
20th  Jan.  1869 ;  and  seventhly,  a  similar  document 
as  to  the  reports  of  the  later  surveys  held  at  St. 
Yincent,  from  which  it  appeared  that  proceedings 
were  began  on  27th  Feb.  1869,  that,  on  4th  March 
the  survevors  reported  the  extent  of  the  damage 
done,  and  that  the  proceedings  were  conclud«l 
8th  March  ;  notarial  copies  of  these  two  documents 
were  furnished  to  the  captains  on  9th  March  1869, 
and  it  appeared  fixjm  the  notaries'  verification  that 
there  was  only  one  notary  in  the  island;  and 
ninthly,  an  account  sent  in  by  Miller  and  Nephew 
to  the  master  of  the  Bismarck,  from  which  it  ap- 
peared that  they  had  supplied  24  live  sheep,  at  the 
price  of  91,200  reis  (about  £21  5«.  8d.),  and  17231b. 
of  fresh  beef  at  241,220  reis  (about  £66  Sg.  lOd.,  or 
7'841d.  per  lb.),  and  other  provisions,  which  had  been 
chiefly  purchased  from  snips  lying  in  the  harbour. 
The  de&ndants  produced  no  evidence,  but  at  the 
reference  the  re^trar  produced  and  read  in  the 
presence  of  both  parties  two  letters  which  are  set 
out  in  his  report. 

The  further  report  was  made  on  8th  July  1871 
and  the  registrar,  after  stating  the  way  in  which 
the  case  had  come  before  him,  and  disposing  of 
certain  preliminary  questions,  set  oat  the  evidence 
as  appeariug  from  the  various  documents,  and  then 
proceeded  as  follows  : — 

"  The  question  that  we  have  to  consider  is,  what 
portion  of  the  time  between  the  vessel's  arrival  at 
St.  Yincent,  on  19th  Dec.  1868,  and  her  departure 
from  Rio  on  19th  June  1869,  is  properly  charge- 
able to  the  collision.  Now  the  nrst  point  to  oe 
observed  is,  that  on  the  voyage  to  St.  Yincent,  and 

Erevious  to  her  arrival  at  that  place,  fire  had  twice 
roken  out  amongst  the  coals,  first  on  10th  Dec.  and 
again  on  the  16th  of  that  month ;  and  although  the 
crew  ultimately  succeeded  in  getting  the  mastery 
over  the  fire,  it  is  idle  to  suppose  that  they  would 
have  continued  their  voyage  from  St.  Yincent 
without  a  thorough  overhaul  of  the  vessel,  and 
without  discharging  the  whole  of  the  coals,  if  not  a 
portion  of  the  cargo,  in  order  to  ascertain  the 
origin  of  the  fire.  That  this  would  have  taken 
some  time  to  effect,  is  apparent  from  the  length  of 
time  which  seems  to  have  been  required  to  dis- 
charge the  coals  and  cargo  after  the  accident,  when 
they  had  every  inducement  to  employ  the  greatest 
expedition  in  order  to  save  the  cargo  from  being 
damped ;  they  had  also  the  assistance  of  the  crew 
of  a  Russian,  frigate,  which  was  in  port  at  the 
time.  Looking  at  all  the  circumstances  of  the 
case,  we  think  that,  even  had  there  been  no  col- 


Digitized  by 


Google 


676— Vol.  XXV..  N.  s.] 


THE  LAW  TIMES  REPORTS. 


[Jan.  6,  189S. 


Adm.] 


Tub  City  op  Buenos  Atres. 


[Adx. 


lision  at  all,  the  vessel  could  hardly  have  dis- 
charged her  coals,  overhaaled  the  carKO,  and  re- 
plenished her  stock  of  coals,  and  have  been  u;ain 
prepared  to  pursue  her  voyage  under  five  days. 
The  collision  occurred  within  three  hoars  of  her 
arrival  at  St.  Vincent ;  so  that  there  would  have 
been  five  days,  during  which  she  would  have  been 
necessarily  detained  at  St.  Vincent,  and  which 
cannot  be  charged  to  the  collision. 

"  Secondly,  it  will  be  seen  from  the  manifest  of  the 
Bitmarek's  cargo,  which  is  the  last  document  in 
the  printed  appendix,  that  the  vessel  was  originally 
destmed  to  the  Cape  of  Good  Hope,  Fort  Elizabeth, 
and  Fort  Natal,  rather  less  than  one  fourth  of  the 
freight  being  payable  in  respect  of  goods  to  be 
earned  to  the  Cape  of  Grood  Hope,  about  the  same 
amount  for  those  to  Fort  Elizabeth,  and  rather 
more  than  half  the  freight  for  the  cargo  which  was 
to  be  landed  at  Port  NataL  As  has  before  been 
stated,  when  it  was  ascertained  that  the  vessel 
could  not  continue  her  voyage,  the  damaged  por- 
tion of  the  carg^  was  sold,  and  the  undamaged 
portion  was  put  on  board  a  vessel  called  the  Wuly, 
which  had  been  hired  expressly  for  the  purpose  of 
carrying  it  to  its  destination,  and  thus  enabling 
the  owners  of  the  Biemarck  to  claim  the  freight. 
And  as.  In  addition  to  the  freight  which  they  have 
received,  they  have  been  allowed  for  any  loss  they 
may  have  sustained  in  respect  of  the  damaged 
goods,  toother  with  the  whole  cost  of  tnns-shippmg 
the  remamder  of  the  cargo,  and  of  the  hire  oi^  the 
schooner  WUly,  it  follows  that  a  deduction  must 
be  made  from  the  demurrage  for  the  time  which 
would  probably  have  been  required  to  complete 
the  voyage  to  the  three  above-named  ports,  and  to 
there  discharge  the  cargo.  Objection  was  at  first 
taken  to  any  deduction  on  this  account,  but  it  is  so 
clear  that,  if  the  claimant  gets  the  full  freight, 
which  he  would  have  earned  had  no  collision  taken 
place,  he  must  allow  for  the  time  during  which  he 
would  have  been  employed  in  earning  that  freight, 
that  it  seems  strange  that  the  point  should  ever 
have  been  contested;  ultimately,  however,  the  ob- 
jection waa  withdrawn.  Now,  according  to  the 
evidence  of  Mr.  Staevens,  it  would  have  taken  the 
vessel  fix>m  twenty  to  twenty-one  days  to  get  from 
St.  Vincent  to  the  Cape  of  Gk)od  Hope ;  he  allowed 
one  day  to  discharge  cargo  there,  three  days  from 
the  Cape  to  Fort  Elizabeth,  one  day  discharging 
there,  three  days  thence  to  Fort  Natal,  and  two 
days  discharging  at  that  port.  In  all,  then,  he 
allows  fh)m  thirty  to  thirty-one  davs  to  complete 
the  voyage  from  St.  Vincent;  and  it  will  probably 
not  be  thought  that  the  time  is  at  all  too  long, 
when  it  is  remembered  that  the  Cape  is  above 
6000  miles  from  St.  Vincent,  and  Natal  nearly 
1200  miles  from  the  Cape,  and  that  she  had  to 
discharge  cargo  at  three  different  ports.  We 
shall,  tnerefore,  deduct  thirty-one  days  on  this 
account.  Mr.  Fhillimore  contended  that  some 
allowance  must  be  made,  on  account  of  the  freight 
which  it  is  thought  she  might  possibly  have  earned 
for  cargo,  which  she  might  have  taken  in  at  the 
Cape  or  at  Fort  Elizabeth.  No  evidence,  however, 
was  given  that  she  would  have  obtained  any  such 
cargo,  or  as  to  the  amount  of  freight  which  she 
would  thereby  have  earned,  so  that  it  was  impos- 
sible to  form  even  a  '  conjectural  estimate'  on  this 
eoint.  It  is  also  not  to  be  forgotten,  that  if  she 
ad  taken  in  cargo  either  at  the  Cape  or  at  Fort 
Elizabeth,  it  is  probable  that  she  would  have  been 
detained  somewhat  longer  at  those  places  than  has 


been  allowed  for.  On  the  whole,  we  think  that 
thirty-one  days  would  be  a  fair  allowance  to  make 
for  the  completion  of  the  voyage  and  the  discharge 
of  the  cargo,  and  that  period  must,  therefore,  be 
deducted  from  the  time  for  demurrage. 

"And  now  we  come  to  a  very  importemt  question, 
namely,  whether  any,  and,  if  so,  what  amount  of  time 
was  wasted  at  St.  Vincent,  and  whether  the  ship 
could  by  reasonable  diligence  have  sailed  from  St. 
Vincent  at  an  earlier  period  than  she  did ;  if  so, 
and  that  this  time  was  not  necessarily  required  for 
the  repair  of  the  damages  sustained  by  the  vessel 
in  the  collision,  it  is  clear  that  the  plaintifis  cannot 
claim,  as  against  the  defendants,  the  time  that  has 
been  so  wasted.  It  must  not  be  forgotten,  that  all 
that  was  done  at  St.  Vincent  was  to  discharge  the 
coals  and  the  cargo,  and  to  do  certain  temporary 
repairs  to  the  vessel,  sufficient  to  enable  her  to  get 
to  some  port  where  the  permanent  repairs  could  be 
effected.  On  the  other  hand,  we  must  remember 
that  St.  Vincent  is  an  open  roadstead,  that,  there- 
fore, it  could  hardly  be  expected  that  repairs  could 
be  performed  as  expeditiously  there  as  at  a  port 
where  there  were  docks  and  other  facilities  for  the 
purpose.  The  coals  and  cargo  were,  it  seems,  dis- 
charged by  the  28th  Dec.,  and  without  examining 
too  minutely  whether  the  subsequent  repairs  were 
as  expeditiously  performed  as  they  might  have 
been,  we  find  from  the  survey  and  protest,  that  on 
the  1st  Feb.  the  temporary  repairs  nave  been  com- 
pleted, sufficient  to  enable  her  to  proceed  to  a  port 
tor  the  purpose  of  having  the  permanent  repairs 
done;  but  that  the  surveyors  recommended  that 
she  should  previously  have  a  short  trial  of  her 
engines.  It  was  not,  however,  until  the  14th  Feb. 
that  this  trial  trip  took  place.  Why  it  was  that  it 
was  BO  long  deferred  we  are  not  informed,  except 
that  we  are  told  that '  the  intermediate  time  was 
used  to  caulk  the  deck  and  take  in  coals.'  On  the 
trial  trip  it  was  found  that  the  vessel  made  ao 
much  water  on  the  repaired  side,  that  it  was 
determined  to  send  her  to  Rio  for  repairs,  instead 
of  to  a  north  European  port,  as  had  been  previously 
intended. 

"  It  was  at  this  time  that  Mr.  Constant  Staevens 
arrived  at  St.  Vincent,  a  circumstance  which,  it 
appears  to  us,  was  not  attended  with  all  the  ad- 
vantages which  the  owners  no  doubt  contemplated, 
when  they  sent  him  oat  to  manage  the  vessel's 
afiairs.  From  the  position  which  he  held,  as  re- 
presenting the  owners  on  the  spot,  he  might  have 
given  us  the  fullest  information  on  the  case  ;  but 
unfortunately  he  was  troubled  with  that  kind  of 
memory  which  rxjnsisted  in  remembering  very  dis- 
tinctly all  those  matters,  however  trifling,  which 
seemed  to  tell  in  favour  of  his  owners,  and  in  ig- 
noring altogether  facts  which  seemed  to  have  au 
opposite  tendency,  and  which  it  might  reasonably 
have  been  expectied  that  he  would  have  known. 

"  The  vessel,  as  I  have  said,  had  undergone  her 
trial  trip  on  the  14th  Feb. ;  it  was  not,  however, 
until  the  16th  March  following  that  she  sailed  for 
Bio.  What  was  the  reason  of  this  great  delay  we 
are  not  informed.  Mr.  Staevens,  when  asked,  took 
refuge  under  the  plea  that  the  ship  was  under  the 
management  of  tne  master,  and  the  master  was 
not  produced  before  ns  for  examination.  There 
was  a  suggestion  that  the  vessel  was  detained 
from  the  14th  Feb.  to  the  16th  March,  to  enable 
Mr.  Staevens  to  arrange  about  the  sale  of  the 
damaged  cargo,  and  to  despatch  the  undamaged 
portion  to  its  destination.    There  was  also  some 
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evidence  that  Mr.  Staevens  waa  employed  during 
this  time  in  obtaining  the  necessary  papers  to 
enable  him  to  claim  against  the  underwriters, 
as  well  for  the  damage  occasioned  by  the  fire 
which  had  broken  out  on  board,  as  for  that 
resulting  from  the  colliBion.  But,  even  were  it  so, 
it  woulabe  no  reason  for  detaining  the  vessel  at 
St.  Vincent.  The  cargo  had  been  long  before  dis- 
charged from  the  Bismarck  and  placed  on  shore  in 
the  hands  of  Messrs.  Miller,  Brothers,  who  were 
the  agents  at  St.  Vincent  of  the  owners  of  the 
Bismarck.  Any  duties,  therefore,  connected  with 
the  sale  or  despatch  of  the  cargo  could  have  been 
readily  performed  by  those  gentlemen,  and  if  Mr. 
Staevens  preferred  to  see  to  the  sale  and  transship- 
ment of  the  cargo*,  and  to  collect  the  necessary 
documents  himself,  that  can  be  no  reason  why  he 
should  have  detained  the  vessel  for  that  purpose. 
Mr.  Staevens  might,  if  he  had  thought  it  necessaiy 
have  remained  behind  at  St.  Vincent,  and  when  he 
had  disposed  of  all  the  business,  have  followed  the 
ship  to  Kio ;  but  he  could  have  no  right  to  detain 
the  vessel  for  this  purpose  at  the  cost  of  other 
parties.  If  Mr.  Staevens  had  never  come  out  at 
all,  is  it  supposed  that  these  duties  would  not  have 
been  efficiently  performed  by  Messrs.  Miller,  the 
owners'  agents,  on  the  spotP  Or,  if  Mr.  Staevens 
was  unwilling  to  allow  the  master  to  go  to  Bio 
without  him,  not  having  sufficient  confadence  in 
him  to  entrust  him  with  making  arrangements  for 
the  permanent  repairs,  is  that  a  ground  upon 
which  we  can  allow  this  vessel  to  be  detained,  at 
the  expense  of  third  parties,  for  a  period  of  some 
thirty  days,  at  a  cost,  according  to  the  owners' 
claim,  of  nearly  25Z.  per  day  P  We  are  clearly  of 
opinion  that  no  good  reason  has  been  given  why 
this  vessel  was  detained  at  St.  Vincent  from  the 
the  14th  Feb.  to  the  16i/h  March  ;  nothing,  in  fact, 
which  would  induce  us  to  throw  the  cost  of  this 
detention  upon  third  parties.  There  seems,  in- 
deed, to  be  no  reason  why  she  might  not  imme- 
diately after  the  trial  trip  have  made  arrangements 
for  going  to  Bio ;  and,  allowing  two  days  for  this 
purpose,  we  think  thak  there  was  here  a  loss  of 
twenty-eight  days,  that  is  from  the  16th  Feb.  to 
the  16th  March,  which  cannot  properly  be  charged 
to  the  collision. 

"  The  vessel  then  arrived  at  Bio  on  the  30th 
March,  and  no  time  seems  to  have  been  lost  in 
having  her  surveyed,  a  preliminary  survey  having 
been  held  on  her  on  the  31st.  On  the  3rd  April 
the  machinery  was  surveyed,  and  on  the  9th  of  the 
same  month  the  vessel  underwent  a  thorough 
survey.  We  are  not  disposed,  considering  the  port 
at  which  the  repairs  were  done,  the  nature  of  the 
climate,  and  the  character  of  the  people,  to  com- 
plain of  the  time  during  which  she  remained  in 
dock.  Something  also  would  probably  have  had 
to  be  done  to  the  vessel  after  she  came  out  of  dock 
on  the  29th  April ;  at  the  same  time  we  are  at  a 
loss  to  understand  why  the  eneines  were  not  over- 
hauled during  the  twenty-six  days  that  the  vessel 
remained  in  dock,  in  order  that  the  repairs  to  the 
vessel  and  the  engines  might  have  cone  on  together. 
Instead,  however,  of  this  being  dOne,  it  was  not 
until  the  8th  May,  more  than  a  week  after  she 
had  come  out  of  dock,  that  the  engines  were  sur- 
veyed. When,  too,  this  was  at  length  done  no 
such  damage  yna  discovered  as  would  have  required 
any  very  long  time  to  repair,  for  it  was  chiefly  the 
donkey  engine  that  required  repair,  and  that 
certainly  could  have  been  done  Woilst  the  vessel 


was  in  dock.  We  are  not  told  when  the  repairs  to 
the  engines  were  completed;  but  on  the  Slst 
May  another  survey  is  held,  and  it  is  then  said  that 
the  vessel,  by  '  lying  in  the  lively  and  warm  water 
of  the  harbour  to  complete  repairs,  has  become 
sufficiently  dirty  for  the  said  bottom  to  be  re- 
cleaned  and  painted.'  It  should  here  be  observed 
that  the  vessel  had  only  come  out  of  dock  on  the 
29th  April,  and  that  whilst  there  her  bottom 
had  been  '  thoroughly  cleaned  and  painted  with 
three  coats  of  red  metallic  oxide,'  or  at  all  events 
a  charge  for  it  has  been  made  and  allowed.  To 
suppose  then  that  a  vessel  that  had  been  thoroughly 
cleaned  aud  painted  with  three  coats  of  paint 
should,  after  being  in  the  harbour  of  Bio  only  one 
month,  have  become  so  dirty  as  to  require  to  be 
re-cleaned  and  re-painted  is  utterly  unreasonable. 
It  is  vei-y  well  known  that  vessels,  even  after  along 
transatlantic  voyage,  aore  detained  at  Bio  for  con- 
siderably more  than  a  month  discharging  and 
taking  in  cargo,  without  its  being  considered 
necessary  to  dock  and  re-paint  them ;  were  it 
otherwise  the  port  would  hardly  be  so  much 
frequented  as  it  is.  The  claim  then  for  this  second 
cleaning  and  painting  of  the  vessel's  bottom,  which 
was  at  one  time  strongly  insisted  upon,  appears  to 
us  to  be  utterly  unreasonable.  But  if  the  necessity 
for  re-painting  the  vessel  is  given  up,  what  becomes 
of  the  claim  for  demurrage  during  the  time  that 
this  re-painting  was  going  on  P  It  is  clear  that 
this  must  go  also.  And  what  we  must  endeavour 
to  ascertain  is,  not  when  it  was  that  the  last  repairs 
were  done  to  her,  but  when  they  might  with 
reasonable  diligence  have  been  completed,  and  the 
vessel  have  been  placed  iu  a  position  to  enter  upon 
a  new  voyage ;  to  put  her,  in  fact,  in  the  same 
condition  as  she  would  have  been  upon  her  arrival 
at  Natal,  had  she  prosecuted  her  voyage  to  that 
port,  and  there  discharged  her  cargo. 

"  I  have  already  stated  that  there  seems  to  be 
no  reason  why  the  repairs  to  the  engines  might 
not  have  gone  on  at  the  same  time  as  the  repairs 
to  the  ship,  instead  of  being  deferred  until  after 
she  came  out  of  dock.  But  giving  the  plaintiffs 
the  benefit  of  the  doubt,  and  assuming  that  no 
time  was  lost  up  to  the  time  of  the  survey  of  the 
8tb  May,  let  us  inquire  what  would  be  a  reason- 
able time  to  allow  from  that  date  to  complete  all 
the  rei)air8  shown  by  that  and  the  previous 
surveyf,  both  to  the  engines  and  to  the  vessel 
itself.  Now  there  is  a  fact,  apparently  trifling  in 
itself,  which  seems  to  indicate  that  by  a  particular 
day  the  repairs  had  been-  completed.  If  the 
surveys  of  the  3lBt  March,  3rd,  9th,  and  28th 
April,  and  8th  May  be  examined,  it  will  be  seen 
that  they  were  all  signed  by  Messrs.  Lackemann 
and  Co.,  the  agents  to  the  ELamburgh  underwriters 
at  Bio,  on  one  and  the  same  day,  namely,  the  2l8t 
May  1869 ;  and  to  each  survey  the  following 
words  were  added :  '  without  prejudice  as  to  the 
extent  and  liability  of  the  insurance.'  Now  is  it 
possible  that  at  this  date  all  the  repairs  had  been 
completed,  and  the  accoiuits  were  being  made  up 
and  submitted  to  the  underwriters'  agent;  and 
that  the  subsequent  re-docking,  re-cleaning,  and 
re-painting  the  bottom  had  relation  to  some 
engagement  subsequently  entered  into  by  Mr. 
Staevens  for  the  voyt^e  to  Hamburgh  P  Is  it 
possible  that  the  merchants  may  have  made  it  a 
condition  to  their  shipping  this  very  valuable  cargo 
on  board  the  Bismarck,  that  those  additional  repairs 
should  be  done  to  her  P    But  whether  this  be  so  or 
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not,  what  we  are  clearly  of  opinion  is,  that  all  the 
necessary  repairs,  all  snch  as  were  occasioned  by 
the  collision,  onght  to  have  been,  eren  if  they  were 
not,  completed  by  the  2lBt  May.  There  is 
nothing  in  the  surveys  to  show  us  that  they  were 
not  completed  by  that  day ;  and  the  time  allowed 
by  ns  appears  to  be  amply  sofficient  for  the  pur- 
pose. If  then  we  are  right  in  this  opinion,  no  de- 
murrt^e  would  be  due  after  that  day. 

"  Now  the  whole  time  claimed  by  the  plaintiffs 
is  from  the  19th  Dec.  1868  to  the  19th  June 
1869,  a  period  of  182  days.  From  this  then  we 
must  first  deduct  the  five  days  during  which  the 
-vessel  would  have  had  to  remain  at  St.  Vincent,  in 
discharging  her  coals  and  overhauling  her  cargo 
to  discover  the  origin  of  the  fire,  and  in  replenish- 
ing her  stock  of  coals,  even  if  no  collision  had 
occurred.  Secondly,  there  is  the  deduction  of 
thirty-one  days  for  a  time  which  would  have  been 
required  to  complete  her  voyage  and  earn  her 
freight.  Thirdly,  there  is  the  loss  of  time  at  St. 
Vincent  from  the  16th  Feb.  to  the  16th  March,  a 
further  period  of  twenty-eight  days.  Fourthly, 
there  is  from  the  21st  May,  when  the  repairs  ought 
in  our  opinion  to  have  been  completed,  to  the  19th 
June,  or  twenty -eight  days  more.  In  all  there 
would  be  ninety-two  days  to  be  deducted  from  the 
182  claimed,  leaving  ninety  days  as  the  number  in 
reepeot  of  which  demurr^e  is  properly  due. 

"  Secondly,  as  to  the  rate  at  which  the  demurrage 
ought  to  be  ajlowed. 

"  In  our  former  report  we  had  estimated  it  ac- 
cording to  the  rate  usoallv  adopted  by  us  in  the 
case  of  steam  vessels  of  this  class ;  tliat  is  to  say, 
at  6d.  per  ton  per  day  on  the  gross  tonnage,  or  9d. 
per  tcm  on  the  net  tonnage.  This  is  the  rate 
which  experience  has  shown  us  to  be  generally 
BuflScient  to  cover  all  the  expenses,  and  to  leave  a 
fair  remuneration  to  the  owner  for  the  loss  of  the 
services  of  his  veesel.  The  gross  tonnage  of  the 
Birmarck  was  497  tons,  which  at  6d.  per  ton  would 
give  121.  Ss.  6d. ;  the  net  tonnage  was  336  tons, 
which  at  9d.  per  ton  gives  121.  12».  We  allow  it 
at  121.  10».  per  day.  The  rest  of  our  remarks 
under  this  h^d,  were  only  to  show  that  ths  rate 
which  we  had  allowed  appeared  to  be  fair  and 
reasonable,  looking  at  the  wages  paid  to  the  crew, 
and  the  probable  cost  of  the  provisions.  I  stated 
that,  according  to  their  own  showing,  the  wages 
paid  to  the  crew  amounted  to  121{.  a  month,  or 
about  4Z.  a  day ;  and  that  as  Is.  6d.  per  head  per 
day  for  provisions,  would  only  give  for  the  whole 
crew  of  twenty-four,  ofiicers  and  men  included, 
36«.  per  day,  if  we  allowed  it  even  at  21.  a  day,  that 
would  make  the  cost  of  wages  and  provisions  to 
amount  to  only  6{.  a  day.  I  added  tlutt  as  a  gene- 
ral rule,  it  was  found  that  the  demurrage  was 
equal  to  about  twice  the  cost  of  the  wages  and 
provisions,  and  that  as  we  had  allowed  122.  10s.  a 
day,  it  appeared  to  us  to  be  more  than  sufficient. 

"  It  was  not  objected  that  the  sum  of  6d.  per  ton 
on  the  gross  toniiiBgc,  or  9d.  per  ton  on  the  net 
tonnage,  was  not  the  usual  rate  for  vessels  of  this 
class,  or  that,  as  a  general  rule,  this  would  not  be 
a  proper  rate  at  which  to  allow  the  demurrage ; 
nor  was  it  said,  that  about  double  the  cost  of  the 
wages  and  provisions  would  not  be  a  fair  allow- 
ance ;  but  it  was  contended  that,  under  the  excep- 
tional circumstanoes  of  this  case,  which  I  wdl 
presently  state,  the  amount  was  not  suflSdent.  No 
evidence  of  these  exceptional  circumstances  was 
given  when  the  case  was  formerly  before  us,  whidi 


is  the  more  remarkable  if  they  intended  to  rely 
upon  them  for  an  exceptional  award.  And  it  was 
chiefly  to  establish  this  point  that  the  witnesses 
were  produced  before  us  at  the  second  hearing. 
The  tenor  of  their  evidence  I  will  now  proceed  to 
state." 

The  learned  registrar  here  set  out  the  evidence 
of  the  witnesses  as  above,  and,  after  specially 
noticing  the  evidence  of  Staevens  as  to  the  scarcity 
and  the  cost  of  provisions  at  St.  Vincent,  and  u 
to  his  statement  that  they  were  starving,  con- 
tinued : — 

"  Now,  one  of  the  peculiarities  of  these  references 
is  that  we  are  notTbliged  to  shut  our  eyes  to  &ct8 
which  are  within  our  own  cognisance,  even  though 
they  should  not  be  proved  by  the  evidence  in  the 
case,  nor  are  we  compelled  to  believe  statements, 
even  though  they  should  be  sworn  to,  which  are 
contrary  to  our  experience ;  thus  if  a  witness  were 
to  swear  before  ua  that  the  usual  price  of  rope  was 
lOOg.  per  cwt.,  when  we  knew  it  to  be  worth  only  from 
38«.  to  42s.,  or  thnt  a  fir-built  American  vessel  was 
more  valuable  and  more  expensive  than  an  oak-bnilt 
Engli.'ih  vessel,  wo  should  simply  not  believe  bim, 
and  should  prefer  to  act  upon  our  own  experience 
and  knowleoge  of  the  foots.  Applyxpg  then,  these 
principles  to  the  evidence  of  Mr.  Staevens,  we  can 
only  say  that  they  are  contrary  to  our  experience. 
From  having  hivd  a  brother  resident  for  many 
years  at  St.  Vincent,  as  judge  in  the  Mixed 
British  and  Portuguese  Commission  Court,  estab- 
lished at  that  place,  I  happened  to  have  some 
knowledge  of  the  place,  and  I  had  always  under- 
stood  that  fresh  provisions  of  all  kinds  were  most 
abundant  and  cheap  at  St.  Vincent;  that  large 
herds  of  cattle  were  to  be  found  in  some  of  the 
islands  in  a  semi-wild  state,  from  which  the 
market  at  St.  Vincent  was  amply  snpplied ;  that  it 
was  a  favourite  place  of  resort,  especially  for 
Ajnerican  merchant  vessels,  and  for  our  own  ships 
of  war,  to  obtain  fresh  provisions,  and  that  of  ute 
it  had  become  a  very  important  coaling  station. 
With  this  knowledge,  it  was  impossible  for  me  to 
accept  without  Question  *the  evidence  of  Mr. 
Staevens,  unreliable  as  we  had  found  it  to  be  npon 
other  points,  and  with  a  strong  bias  in  favoor  of 
his  own  side.  Accordingly  I  wrote  to  Mr.  George 
Miller,  a  partner  of  the  firm  of  Messrs.  Miller 
Brothers,  who  had  acted  as  the  ship's  agent  at  St 
Vincent,  and  who  I  knew  to  be  in  this  country,  for 
information  on  the  subject,  and  I  received  from 
him  a  letter,  of  which  the  following  is  a  copy : 

"  '  St.  Werburgh  Chambers,  Bristol, 
'"3rd  Feb.  1871. 

" '  Dear  Mr.  Botheiy, — I  have  thought  the  best 
answer  I  can  give  to  your  note  will  be  the  enclosed 
account  just  received  from  our  St.  Vincent  hoose 
for  supplies  made  to  a  steamer  put  in  there  in 
distress.  You  will  see  that  the  price  of  beef  is 
140  reis  per  pound,  which  is  equal  to  about  l^d. 

"  *In  your  brother  Charles's  time  beef  was  about 
2d.  per  pound ;  but  the  constantly  increaring 
demand  at  St.  Vincent  of  late  years  for  supplies  to 
steamers,  and  the  imposition  of  a  municipal  tax,  bM 
caused  this  increase  in  price.  At  some  ct  tlie 
other  islands,  where  the  consumption  is  geoenllf 
limited  to  the  wants  of  the  inhaoitants,  the  pnK 
is  less,  but  it  has  been  affected  in  all  of  tbaoi,  w 
suppUes  of  cattle  have  been  drawn  from  titem  tx 
St.  Vincent. 

"'At  St.  Jago.  St.  Antonio,  St.  NicholH,  JtaRS 
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and  Brava,  there  are  abandant  supplies  of  fresh 
reg^tables  and  f  mits,  and  at  very  moderate  prices  : 
bnt  as  the  harbours  are  not  good,  and  at  times 
dangerous,  they  are  little  frequented,  except  St. 
Jago,  which  has  a  tolerable  harbour,  safe  for  nine 
months  in  the  year,  but,  then,  it  it  notoriously  un- 
healthy. Comparatively  few  vegetables  are  grown 
in  St.  Vincent,  but  there  is  a  nearly  daily  importa- 
tion of  them  from  the  island  of  St.  Antonio,  mstant 
about  twelve  miles.  You  will  see  in  the  account 
several  articles  supplied  under  the  head  of  engi- 
neers' stores.  The  large  number  of  steamers  and 
ooUiers  that  now  go  to  St.  Vincent  has  led  to  our 
having  kept  in  store  there  almost  everything  that 
can  be  required  for  refitting  either  steamers  or 
colliers,  and  we  have  besides  a  staff  of  skilled 
English  en^eers,  smiths,  &o.,  supplemented  by 
taught  natives,  available  for  Ondertaking  light 
repairs  when  needed. 

" '  Will  you  kindly  return  me  the  account  in  the 
course  of  a  post  or  two  P — Believe  me,  yours  truly, 

"  '  G.  MlLLBK."  " 

(Here  followed  the  account  mentioned  in  the 
letter,  showing  the  price  of  fresh  beef  as  140  reis, 
or  about  7"8413.  per  pound). 

"As  Mr.  Miller  had  not  replied  to  my  question 
about  the  cattle,  I  wrote  again  to  him,  and  received 
the  following  reply : 

" '  Bentry,  'Westbary-on-TiTm,  Gloucestershire, 
6th  Feb.  1871. 

" '  My  dear  Mr.  Rothery, — Nearly  all  the  cattle 
at  the  Cape  Verde  Islands  may  be  said  to  be  in  a 
half  wUd  state,  they  roam  about  nearly  at  will  for 
pasturage  over  unenclosed  common  lands,  and 
nerd  together,  but  they  are  all  marked  and  owned. 
Formerly  there  was  an  export  trade  to  the  West 
Indies,  but  it  has  ceased  for  many  years.  The 
supply  now  is  fully  sufficient  for  the  existing  de- 
mand, bnt  it  cannot  be  said  that  there  are  large 
herds  from  which  an  unlimited  supply  could  be 
drawn.  If  the  demand  increased,  no  doubt  a 
lai^ely  increased  production  would  be  stimulated ; 
at  present  breeding  is  left  entirely  to  chance,  and 
no  sort  of  attention  given  to  it.  The  only  island 
in  which  I  ever  knew  wild  cattle  to  exist  was  Santa 
Lucia,  one  of  the  smallest  of  the  Cape  Verde 
group;  there  were  very  few  there,  probably  not 
more  than  a  hundred,  bnt  I  believe  there  are  none 
there  now. 

'"The  fights  described  by  your  brother  he  will 
have  seen  on  the  plains  at  St.  Nicholas,  not  be- 
tween actually  wild  cattle,  but  between  cattle 
accustomed  to  roam  nearly  at  will. 

"  '  I  am  sorry  that  I  did  not  fully  reply  to  yOur 
first  note.  If  there  is  any  other  pomt  upon  which 
you  wish  information,  and  think  I  can  give,  pray 
do  not  hesitate  to  ask  me  for  it. — Believe  me,  yours 
very  truly,  "'G.  Miluse.' " 

"  But  the  case  does  not  rest  here ;  and  I  am  glad 
that  it  does  not,  for  it  would  not  be  satisfactory  to 
have  to  decide  a  question  of  this  description,  upon 
information  received  from  a  gentleman  who,  how- 
ever competent  and  however  trustworthy  I  might 
know  him  to  be,  had  not  been  sworn  to  give  evi- 
dence in  the  cause.  It  happens,  however,  that  the 
information  furnished  by  Mr.  Miller  is  strongly 
corroborated  by  documents  which  have  been 
brought  in  by  the  plaintiffs  themselves,  and  which 
are  now  before  us.  One  of  these  documents  is  the 
account  of  the  provisions  supplied  to  the  Bismairdc 
during  ttie  time  she  was  at  St.  Vincent,  by  Messrs. 


Miller  Brothers,  and  bears  date  the  15th  March 
1869,  the  day  before  the  vessel  left  the  island.  If 
this  account  be  examined  it  will  be  seen  that,  in 
addition  to  twenty-four  live  sheep,  the  Bisrruwrck 
during  her  stay  at  St.  Vincent's  was  supplied  with 
17231b.  of  fresh  beef ;  and  that  the  price  at  which 
it  was  supplied  was  the  same  as  that  mentioned  in 
the  account  sent  to  me  by  Mr.  Miller,  namely, 
140  reis — equal  to  about  7j(J.  per  lb.  It  further 
appears  that  she  obtained  \yc4tA  and  provisions 
from  eight  different  vessels  that  were  in  the  har- 
bour, but  at  what  price  there  is  nothing  to  show,  as 
the  quantities  are  not  stated. 

"  With  these  facts  before  us,  how  is  it  possibls  to 
believe  the  statements  of  Mr.  Staevens  that,  whilst 
at  St.  Vincent's,  they  were  nearly  starving ;  that 
they  could  obtain  no  supplies  from  the  vessels  that 
were  in  the  harbour,  that  fresh  meat  and  pro- 
visions were  not  to  be  had,  and  that  the  market 
was  not  well  supplied  with  cattle,  or,  as  he 
describes  it,  that  '  sometimes  there  came  one  or 
two  muttons,  sometimes  one,'  and  that  'there 
might  be  occasionally  a  small  Portuguese  steamer 
as  a  sort  of  adventure.' 

"  I  should  add  that,  as  it  seemed  only  fair  that 
both  parties  should  know  the  contents  of  these 
letters,  I  read  them  aloud  at  the  meeting  of  the 
6tb  Feb.,  but  neither  counsel  appUed  to  be  allowed 
to  produce  any  further  evidence  on  the  point. 

"  On  the  whole,  then,  we  have  no  hesitation  in 
saying  that  the  evidence  of  Mr.  Staevens  as  to  the 
cost  and  difficulty  of  obtaining  provisions  at  St. 
Vincent's  cannot  be  relied  upon.  As  to  the  cost 
and  quantities  of  the  provisions  supplied  at  Bio, 
Mr.  Staevens  either  could  not  or  would  not  give 
us  any  information. 

"  How  then  stands  the  case  in  regard  to  the  cost 
of  the  provisions  at  St.  Vincent  and  at  Bio  P  It  is 
impossible  to  give  much  weight  to  the  general 
statement  that  the  cost  of  provisioning  a  ship  at 
those  places  is  two  or  three  times  that  at  London 
or  Hamburgh;  for  when  the  witnesses  spoke  of 
provisioning  a  ship,  it  is  clear  that  they  meant 
provisioning  her  for  a  voyage,  not  merely  supply- 
ing the  crew  with  provisions  during  the  time  that 
the  ship  remained  in  port.  Salt  meat  and  biscuit 
could  no  doubt  be  more  cheaply  purchased  in 
London  or  at  Hamburgh  or  Bremen  than  at  St. 
Vincent  or  Bio;  but,  on  the  other  hand,  sugar, 
cocoa,  coffee,  lime-juice,  rum,  and  a  variety  of 
other  things  which  go  to  the  provisioning  of  a 
ship,  could  be  purchased  more  cheaply  at  Bio  at  all 
events,  if  not  at  St.  Vincent,  than  they  could  be 
either  at  Hamburgh  or  in  London.  And  as  to 
fresh  meat,  with  which  of  course  the  crew  would 
be  largely  supplied,  it  has  been  shown  not  only 
that  there  was  no  want  of  it  at  St.  Vincent,  but 
that  it  was  obtained  at  a  not  unreasonable  price — 
namely,  7\d.  per  lb.  As  to  Bio,  we  find  from 
Captain  Lauer's  evidence  that  the  time  during 
which  the  Bismarck  was  at  Bio,  from  April  to 
June,  was  the  season  when  fresh  meat  is  cheapest. 
Fresh  vegetables  also  would  appear  to  have  been 
abundimt  and  reasonable  at  both  places. 

"  It  has  therefore  not  been  shown  to  our  satis&c- 
tion  that  the  cost  of  provisions  at  St.  Vincent  and 
Bio  was  so  great  as  to  justify  ns  in  awarding  a 
higher  rate  of  demurrage ;  indeed,  there  8eems_  to 
be  no  reason  to  think  that  the  cost  of  maintaining 
the  crew  at  St.  Vincent  and  at  Bio  would  be  muc^ 
if  at  all,  more  than  the  cost  of  provisioning  a  ship 


Digitized  by 


Google 


080-Vol.  XSV.,  N.  8.] 


THE  LAW  TIMES  REPORTS. 


[Jan.  6, 1872. 


Adm.] 


The  Citt  of  Buknos  Ayres. 


[Adm. 


at  London  or  Hamburgh  ;  at  all  events,  there  is  no 
evidence  to  show  us  that  it  was  so. 

"  The  question  then  remains,  whether,  with  the 
additional  evidence  now  before  us,  there  is  reason 
to  think  that  the  estimate  in  our  former  report  of 
21.  per  day  for  the  maintenance  of  the  crew  of  the 
Bismarck  was  or  was  not  too  little ;  and  whether 
this  sum  would  not  as  a  general  rule  cover  the 
cost  of  provisioning  a  vessel  of  this  size  with  her 
crew  of  twenty-four,  officers  and  men  included  P 

"  And  first,  it  should  be  observed  that  all  the 
witnesses  concur  in  s^ing  that  the  cost  of  pro- 
visioning  a  ship  at  London  and  at  Hamburgh 
is  about  the  same.  In  the  next  place,  Mr.  Avis, 
the  provision  merchant,  says,  and  he  is  clearly  the 
best  authority  on  this  point,  that  the  cost  of  sup- 
plying provisions  for  the  common  seamen  is,  and 
has  been  for  about  the  last  three  years  past,  from 
13<i.  to  15(2.  per  man  per  day ;  let  us  take  it  at  14d. 
Thirdly,  Captain  Lauer,  the  German  master,  who 
must  also  be  the  best  witness  as  to  the  relative 
cost  of  provisioning  an  officer  and  a  common  sea- 
man on  board  a  German  merchant  vessel,  says  that 
the  keep  of  an  officer  is  double  that  of  a  seaman. 
Now,  of  the  crew  of  twenty-four  hands  all  told, 
eighteen  were  common  seamen,  and  six  officers, 
including  the  master  and  two  superior  officers. 
The  cost,  then,  of  provisioning  the  whole  of  the 
crew  per  day  would,  according  to  the  evidence  of 
Mr.  Avis  and  Captain  Lauer,  amount  to 

Eighteen  men,  at  14d.  each £1    1    0 

Six  officers,  at  2<.  4({.  eac]i  0  14    0 

Total  £1  15    0 

_ "  Supposing,  however,  we  allow  the  cost  of  pro- 
visioning the  six  officers  at  three  times  that  of  the 
men,  we  should  only  have 

Eighteen  men,  at  14(2.  each £1     1     0 

Six  officers,  at  3«.  6(2.  each  110 

Total  £2    2    0 

"  Indeed,  this  was  the  estimate  claimed  by  Mr. 
Phillimore,  although  he  made  up  the  acconnt  in  a 
somewhat  different  way;  he  claimed  for  twentv- 
one  of  the  crew  at  the  rate  of  1«.  6(2.  a  day  each, 
and  for  the  master  and  two  chief  officers  at  3«.  6(2. 
a  day  each.    This  would  give 

Twenty-one  men,  at  Is.  6(2.  each £1  11     6 

Three  officers,  at  3«.  M.  each 0  10    6 

Total  £2    2    0 

"  We  may,  therefore,  take  the  total  cost  of  pro- 
visions per  (lay  to  be  at  the  outside  2  guineas.  As 
to  the  wages,  there  is  no  question  upon  this  point. 
By  the  plaintiff's  own  documents,  the  monthly 
wages  appear  to  have  been  1212.,  which  would  be 
42.  0«.  8(2.  per  day.  The  total  cost  then  for  w^es 
and  provisions  would  be  62.  2«.  8(2. ;  doubling  this, 
whicn  is  one  mode  of  obtaining  the  sum  proper  to 
be  allowed  for  demurrage,  we  get  only  122.  5«.  4<2., 
whei-eas  the  sum  which  we  have  allowed  for  the 
demurrage  of  this  vessel  is  122.  10«.  per  day. 
Tested,  therefore,  by  this  rule,  our  award,  so  far 
as  the  rate  is  con(«med,  would  appear  not  to  be 
unreasonable. 

"  But  it  was  said  that  the  cost  of  this  vessel,  and 
the  expenses  of  navigating  her,  were  so  great  that 
the  rate  of  demurrage  allowed  by  us  would  not 
cover  the  expenses,  and  at  the  same  time  afford  a 
feir  remuneration  to  her  owners  on  the  capital  em- 
ployed. It  was  said  by  Mr.  Staevens  that  the 
original  cost  of  the  vessel  was  13,5002.,  bat  that. 


owing  to  the  expense  of  fitting  her  out  and  other 
charges,  he  estimated  that  she  had  cost  them  alto- 
gether 15,U0U2.  He  stated  that  the  insurance  was 
at  the  rate  of  9  per  cent,  per  annum  on  this  value. 
He  claimed  also  5  per  cent,  on  the  capital  expended, 
and  10  per  cent,  for  wear  and  tear,  making  alto- 
gether 24  per  cent,  on  the  capital  expended,  whi(^ 
would  be  36002.  per  annum,  or  rather  less  than 
102.  a  day.  This  then,  added  to  the  cost  of  wages 
and  provisions,  would  make  about  162.  a  day 
instead  of  122.  lOit.,  the  amount  allowed  by  us. 

"  Now,  the  first  thing  that  strikes  us  as  strange 
in  this  calculation  is  that  a  claim  of  10  per  cent. 
per  annum  should  be  made,  for  the  wear  and  tear 
of  a  vessel  which  was  not  being  navigated,  not 
tossed  about  by  the  winds  and  waves  with  the 
chance  of  injury  to  her  masts,  sails,  and  rigging, 
but  which  was  lying  safely  in  port,  part  of  the 
time  iu  dry  dock,  and  undergoing  a  thorough  and 
complete  repair.  That  a  vessel  would  or  could, 
under  these  circumstances,  depreciate  at  the  rate 
of  10  per  <^nt.  per  annum,  is  what  no  one  in  the 
smallest  degree  conversant  with  these  matten 
would  allow.  Vessels,  it  should  be  observed,  de- 
preciate by  being  used,  not  whilst  undergoing 
repair  and  when  in  dry  dock. 

"  Again,  it  is  to  be  observed,  that  when  vessels 
are  insured  for  a  whole  year,  it  is  not  unusual  for 
the  iu  -urance  office  or  the  underwriters  to  make 
some  abatement  when  it  is  shown  that  the  vessel 
has,  from  some  cause  or  other,  been  laid  up  in 
harbour  instead  of  being  exposed  to  the  dangers  of 
navigation.  Mr.  Staevens  denied  that  any  snoh 
abatement  had  been  made  in  this  case ;  and  although 
we  have  shown  that  implicit  reliance  cannot  he 
placed  on  the  word  of  this  gentleman,  we  will 
admit  for  the  moment  that  this  was  so.  We  will 
take  the  value  of  the  vessel  at  15,0002.,  and  allow 
that  the  rate  of  insurance  was  as  stated,  at  9  per 
cent.  We  will  also  allow  the  owners  the  5  per 
cent,  claimed  on  the  (»ipital  employed ;  but  we  can 
hardly  allow  them  for  suppose<i  wear  and  tear,  for 
which  there  was  no  preten{!e.  We  should  thus 
have  to  allow  at  the  rate  of  14  per  cent,  on  a  capital 
of  15,0002.,  which  would  give  21002.  per  annum,  or 
something  under  62.  per  day.  If,  instead  of  allow- 
ing 6  per  cent,  on  the  (»pital,  we  allowed  6  per 
cent.,  this  would  give  22502.  per  annum,  or  under 
62.  4».  |)er  (lay.  Add  to  this  the  cost  of  the 
wages  aud  provisions,  which  has  been  shown  to  be 
at  the  outside  62.  2».  8(2.,  and  we  get  122.  6».  8(2.  per 
day  as  the  rate  proper  to  be  allowed  for  the  demnr- 
rage  of  this  vessel.  What,  however,  we  have 
allowed  is  122.  10».  per  day,  a  sum  therefore  fully 
sufficient,  not  only  to  cover  the  wages  and  pit)- 
visions  of  the  crew,  but  to  give  the  owner  a  fair 
interest  on  his  capital. 

"  From  whatever  point  of  view  then  we  regard 
this  question,  it  seems  to  us  that  the  rate  wnich 
we  have  allowed  for  the  demurrage  of  this  vessel 
namely,  122.  10».  per  day,  is  a  reasonable  and 
proper  sum,  and  is  amply  sufficient  to  (50ver  not 
only  all  the  owners'  expenses,  but  to  allow  them  » 
reasonable  compensation  for  the  capital  employed. 
Bv  our  former  report  we  had  allowed  for  the  demnr- 
r^e  of  the  vessel  12502.,  being  for  100  days  at 
the  rate  of  122.  10».  per  day.  As,  however,  by  we 
additional  liirht  which  has  been  thrown  upon  W 
ca&e  by  this  further  inquiry,  we  have  come  to  *w 
conclusion  that  90  days  would  be  »  saflw^ 
allowance  to  make,  and  as  we  see  no  gMW»  ■* 
alter  the  rate  previously  allowed,  on*  •!■■••• 
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regard  to  tfae  demnrrafi^e  must  be  reduced  to  1125!., 
being  at  the  rate  of  \2l.  IOh.  per  day  for  90  days. 

"We  are  very  glad  to  have  boen  afforded  this 
opportunity  of  correcting  the  estimate  which  we 
had  formed  on  the  case  as  it  was  at  first  presented 
to  us.  And  although  the  result  may  not  perhaps 
be  quite  so  satisfactory  to  the  plaintiffs  as  they 
may  have  anticipated,  it  wiU  no  doubt  bo  a  satisfac- 
tion to  them  to  feel  that  the  case  has  now  been 
thoroughly  investigated,  and  that  their  arguments 
have  been  most  fully  weighed  and  considered. 
To  us  also  it  is  a  satisfaction  to  feel  that  the  prin- 
ciples which  have  hitherto  guided  us  in  awarding 
demurrage  in  cases  of  this  description,  appear, 
upon  a  more  careful  examination  of  the  subject 
than  we  have  ever  before  given  to  it,  to  be  sound. 
The  attempt  which  the  owners  of  the  Bismarck 
have  made  to  obtain  a  larger  award  having  proved 
unsuccessful,  it  only  remains  for  us  to  say  that 
they  ought,  in  our  opinion,  to  pay  all  the  costs 
occasioned  thereby. 

"  H.   C.   ROTHBRY, 

"  8th  July  1871.  Registrar." 

From  this  report  the  owners  of  the  Bismarck 
appealed,  and  filed  a  petition  in  objection,  of  which 
the  material  allegations  are  as  follows : — 

11 The  owners  of  the  Bismarck  claim  that  one 

day  only  instead  of  five  should  be  deducted  for  the  pro- 
bable stay  at  St.  Vinoent,  had  no  oolUigion  happened. 

12.  The  learned  registrar  has  farther  dednoted  from  the 
time  allowed  for  the  repairs,  the  whole  time  allowed  from 
iith  Feb  to  16tb  March  bein^  the  time  from  the  Bismarek's 
trial  trip  to  tke  date  when  she  actnally  left  St.  Vincent. 
This  dednotion  was  not  made  in  the  first  report.  .  .  . 
Bat  it  is  snbmitted  as  matter  of  law  that  the  master, 
being  in  the  oironmstanoeB  agent  for  the  cargo  ew  well  as 
ship,  was  bonnd  to  perform  these  dniiea,  and  especially 
to  attend  to  the  transshipment  of  the  cargo,  for  which  he 
had  signed  bill  of  lading,  and  for  the  one  conveyance 
whereof  he  was  Tesponsible ;  and  that  this  was  thaview 
taken  by  all  concerned  with  the  Hittnarck  at  St.  Vincent 
is  clear  from  the  evidence  of  Staevens.  Then  it  appears 
that  the  whole  time  between  14th  Feb.  and  16tb  March 
was  required  for  the  performance  of  these  duties. 

13.  .  .  .  And  it  is  submitted  that  there  is  nogronndfor 
ascribing  wilful  delay  to  the  masters  and  others  concerned 
in  the  management  of  the  Bismarck,  and  that  on  the  con- 
trary, there  is  every  probability  for  supposing  that  they, 
as  it  18  in  fact  sworn,  used  their  best  endeavours  to  leave 
St.  Vincent  as  soon  as  possible. 

14.  It  appears,  moreover,  from  the  evidence  of  Stnevens 
that  the  ship  was  not  fit  tor  sea  on  14th|Feb.,and  thatfor 
the  purpose  of  fitting  her  for  sea  alone  some  days  must 
have  been  consumed. 

15.  As  to  the  date  of  the  final  repair  of  the  damage,  it 
appears  that  the  last  survey  of  the  Bismarck,  at  Bio 
Janeiro,  was  held  on  3rd  June,  and  it  was  not  till  then  that 
she  was  certified  to  be  fit  for  sea.  There  is  no  reason  for 
ascribing  any  wilful  delay  to  the  master  or  others  con- 
cerned with  the  Bismarck ;  on  the  oontiary,  they  had 
every  motive  for  expedition 

16.  (This  paragraph  set  out  that  the  repairs  at  Bio  had 
been  done  in  as  short  a  time  aa  possible,  and  in  accord- 
anoe  with  the  surveys.)  On  the  3rd  Jum  the  vessel  was 
again  surveyed,  and  on  the  4th  June,  the  time  for  demnr- 

?e  claimed  by  the  owners  of  the  Bismarck  expires. 
7 It  is  moreover  sworn  that  there  was  not  even 

rinning  made  of  enga^ng  cargo  for  her  till  the  5th 


or  6th  June  ;  and,  in  fact,  she  did  not  leave  Bio  with  her 
cargo  till  the  15th  June. 

18.  The  period  from  the  19th  Dec  to  the  4th  Jnne,  less 
one  day's  delay  at  St.  Vincent,  and  thirty-one  days  for 
completing  her  original  voyage,  makes  135  days  demur- 
rage of  the  Bismarck,  the  time  claimed  on  behalf  of  her 
owners. 

19.  As  to  the  rate  of  such  demurrage  a  day  the  li-amed 
registrar  has  found  the  value  of  the  vessel  to  have  been 
15,0001.,  the  amount  contended  for  by  the  petitioners,  and 
he  has  allowed  interest  on  that  amount  and  iasaranoe  at 
8  per  o«nt.,  in  estimating  tito  amount  of  the  demurrag«, 


"!?.' 


as  claimed  by  the  petitioners.  The  amount  of  the  wagns 
of  the  crew  is  agreed  at  41.  Os.  8d.  a  day,  and  the  ordinary 
cost  of  provisioning  the  crew  (that  is,  the  cost  at  London 
or  North  German  prices)  has  been  found  by  the  learT.ed 
registrar,  in  terms  of  the  petitioner's  contention,  at 
22.  29.  a  day,  instead  of  369.  to  2(.  a  day,  as  found  in  the 
first  report.  The  learned  registrar  mis,  however,  dis- 
allowed any  claim  in  respect  of  the  wear  and  t^u:  or 
wasting  of  the  ship,  although  he  allowed  for  it  in  his  first 
report,  and  although  it  is  manifest  that  there  must  be, 
and  in  fact  was,  such  wear  and  tear  or  wasting ;  and  he 
has  disallowed  all  o'aim  in  respect  of  increased  cost  of 
provisions  at  the  ports  of  St.  Vincent  and  Bio  de  Janeiro. 

20.  (This  paragraph  set  out  the  evidence  as  to  prices 
at  St.  Vincent  and  at  Bio  de  Janeiro.) 

21.  (This  paragraph  set  out  the  evidence  as  to  natural 
products  at  those  places.) 

22.  It  is,  however,  suggested  that  fresh  meat  could  be 
procured  very  easily  and  cheaply  at  St.  Vincent,  in  spite 
of  the  testimony  of  Avis  and  Staevens  to  the  contrary. 
The  learned  registrar  has  for  this  purpose  thought  fit  to 
refer  bv  letter  to  a  Mr.  Miller,  who  seems  to  have  some 
connection  with  St.  Vincent.  It  is  submitted  on  behalf 
of  the  petitioners  that  such  reference  to  a  person  not 
summoned  b^  either  part^,  nnswom  and  not  cross- 
examined,  is  Irregular  and  improper,  and  the  petitioners 
desire  to  take  every  objection  avsolable  to  them  in  law  to 
the  information  given  by  him.  .  .  .  The  petitioners  there- 
fore claim  an  allowance  on  an  average  of  double  the  ordi- 
nary price  of  provisions  on  acoonnt  of  the  deamess  of 
the  ports  of  St.  Vinoent  and  Bio  de  Janeiro. 

23.  If  to  the  items  of  the  petitioners'  claim  allowed 
by  the  learned  registrar  addition  be  made  of  a  reasonable 
sum  in  respect  oif  wear  and  tear,  and  the  price  of  pro- 
visions allowed  by  him  be  doubled,  the  sum  will  amount 
to  something  in  excess  of  16{.  a  day,  and  the  petitioners 
claim  16i.  a  day. 

24.  The  learned  registrar  has  improperly  reported  that 
the  petitioners  onght  to  pay  the  costs  of  both  references. 

The  answer  of  the  respondents,  so  far  as  it  was 
material,  was  aa  follows : — 

4.  As  to  the  11th  article  of  the  petition :  The  averments 
in  the  said  11th  article  contained  are  untrue.  It  is  proved 
by  the  evidence  that  115^  tons  of  coal,  that  is  to  say, 
more  than  one  half  of  the  quantity  of  coal  which  the 
vessel  could  carry,  were  discharged  at  St.  Vincent 

5.  As  to  the  loth  and  11th  articles  of  the  petition  :  It 
is  submitted  that  the  reasons  given  in  the  registrar's 
further  report,  as  well  ew  the  evidence  before  the  regis- 
trar and  merchants  aa  to  the  legral  proceedings  whioh 
were  taken  at  St.  Vincent  solely  on  acoountof  the  fire  and 
the  consequences  thereof,  fully  warrant  the  conclusion 
that  had  there  been  no  collision  the  ship  would  at  least 
have  been  detained  five  days  at  St.  Vinoent. 

6  As  to  the  12th,  13th,  and  14th  articles  of  the  petition : 
(a)  The  averments  in  the  said  articles  contained  are 
untrue  or  inaccurate,  (b)  The  Bismarck  was  reported 
ready  for  sea  on  the  1st  Feb.  and  the  learned  registrar 
has  not  only  allowed  the  interval  between  the  let  and  the 
14th  Feb.  for  taken  in  coals,  for  certain  necessary  repairs, 
and  for  the  trial  trip,  but  has  also  allowed  a  furtiier  time 
of  two  days  for  any  further  preparations  that  might  be 
neoessary  to  enable  the  ship  to  proceed  to  Bio.  There 
was  no  evidence  to  show,  nor  is  any  gronnd  alleged  in  the 
petition,  why  the  said  interval  of  two  days  was  not  a 
sufficient  allowance,  and  it  is  snbmitted  that  on  a  practical 
question  of  this  nature  the  decision  of  the  registrar  and 
merchants  ought  to  be  held  conclusive  in  the  absence  of 
any  reason  or  evidence  to  the  contrary,  (c)  The  learned 
registrar,  in  his  first  report,  stated  that  the  detention  of 
the  vessel  between  the  14th  Feb.  and  the  16th  March  at 
St.  Vincent  was  unaccounted  for,  and  that  he  thought 
that  if  he  hid  erred  at  all,  it  was  by  allowing  too  much 
time  for  demurrage.  On  the  argument  on  the  objections 
to  the  registrar's  first  report,  it  wew  nrg^  on  behalf  of 
the  respondents,  that  the  demurrage  allowed  in  that 
report  was  even  excessive,  because  the  detention  of  the 
vessel  between  the  14th  Feb.  and  the  16th  March,  being 
nnaooounted  for,  ought  not  to  have  been  allowed  in  the 
oalcnlation  of  the  demurra^,  and  it  was  because  the 
appellants  alleged  their  desire  to  adduce  fresh  evidence 
to  explain  ibis  and  other  points  connected  with  their 
claim  for  demurrage  that  their  said  claim  was  referred 
back  to  the  registrar  and  merchants,  (fj)  It  is  submitted 
that  tile  learned  registrar  was  right  in  disallowing  in  his 
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fnrttier  report  the  time  between  the  14th  Feb.  utd  the 
16th  March,  beosose,  although  it  was  mcnmbent  npon  the 
appellaDte  to  prove  that  the  detention  was  the  necessary 
and  proximate  oonseqoenoe  of  the  oollisi  n,  they  failed  in 
adducing  any  satisfactory  evidence  to  that  effect,  and 
also  be^Qse  the  evidence  aildnced  before  the  regfiatrar 
and  merchants  shows  that  the  afore-mentioned  detention 
was  not  snoh  a  necessary  and  proximate  consequence  of 
ibe  collision  as  to  make  the  owners  of  the  City  of  Buenot 
Ayres  legtdly  liable  in  respect  of  the  same,  (e)  It  is 
fiuther  submitted,  that  the  reasons  friven  for  the  ship's 
detention  in  the  afore-meTitioned  articles  of  the  petition 
are  not  proved  by  the  evidence  before  the  registrar  and 
merchants,  and  that,  even  if  they  had  been  proved,  the 
owners  of  the  City  of  Buenot  Ayret  wonld  not  have  been 
legally  Uable  in  respect  of  such  detention  as  a  conse- 
quence of  the  collixion. 

7.  As  to  the  ISth,  16th,  17th,  and  18th  articles  of  the 
petition  :  (a)  The  statements  therein  contained  arc  ontrue 
or  inaoonrate.  (b)  As  to  the  second  repainting  at  Bio, 
this  court  has  uieady  decided  that  the  appellants  claim 
in  respect  of  the  same  must  be  rejected,  and  it  is  there* 
fore  submitted  tiiat  their  claim  for  so  much  of  the  demni- 
rage  as  was  occasioned  by  the  second  repainting  cannot 
be  supported,  (c)  It  is  submitted  that  the  question  when 
with  reasonable  diligence  the  necessary  renairs  at  Bio 
might  have  been  completed  and  the  vessel  made  fit  for 
a«a,  is  one  which  the  tribnnal  of  registrar  and  merohants 
is  peculiarly  competent  to  decide,  and  that  their  decision 
ought  not  to  be  overmled  unless  it  appears  manifestly  to 
be  wrong,  but  it  is  aiko  submitted,  that  the  evidenoe 
before  the  registrar  and  merohants  fully  supports  that 
decision. 

8.  As  to  the  19th,  aOth,  21st,  and  23rd  articles  of  the 
petition  :  (a)  The  averments  therein  contained  are  untrue 
or  inaccurate.  (6)  The  learned  registrar  founded  his 
estimate  of  the  rate  ot  demurrage  on  the  consideration 
that  the  sum  of  6d.  per  ton  on  the  gross  tonnage  was  the 
usual  rate  at  which  demurrage  is  estimated  for  vessels  of 
the  class  of  the  Bi*marck,  a  rate  which  was  generally 
found  to  be  equal  to  about  donble  the  cost  of  wiLges  and 
proTisions  per  day,  and  the  learned  registrar  awarded  a 
rate  of  demurrage  even  exceeding  the  sum  which  a  calcu- 
lation upon  either  basis  would  give,  (c)  It  wa^  alleged 
on  behalf  of  the  appellants  before  the  registrar  and  mer- 
chants, and  is  alleged  in  the  petition,  that  the  present 
case  is  exceptional,  oecanse  the  expenxos  of  pronsioning 
the  crew  at  St.  Vinoent  and  Bio  were  peculiarly  great. 
But  the  appellants  did  not,  although  uiey  miKht  have 
done  so  and  were  challenged  to  do  so,  produce  thn  proper 
eridence  to  show  the  cost  of  the  provisions  actually  con- 
sumed at  St.  Vincent  and  Bio.  (a)  It  is  submitted,  how. 
ever,  that  the  decision  as  to  the  cost  of  provisions  at  St. 
Vincent  and  Bio  by  the  learned  registrar,  assisted  b^ 
merohants,  who  had  the  advantage  of  hearing  the  exami- 
nation and  cross-examination  of  the  witnesses,  ought  not 
to  be  oTermled  b^  this  court  unless  it  is  maniJFestly  erro- 
neous, (e)  It  is  nirther  submitted,  that  the  account  given 
of  the  endenoe  in  the  afore-mentioned  articles  of  the  peti- 
tion is  inaccurate  and  incomplete,  and  that  the  evidence 
fully  wananted  the  conclusion  stated  in  the  registrar's 
further  report  as  to  the  cost  of  provisions  at  St.  Vincent  and 
Bio.  (/)  As  regards  the  complaint  made  in  the  22nd  article 
of  the  petition,  that  the  learned  refristrar  referred  by 
letter  to  Hr.  Miller,  the  said  Mr  Miller  was  a  member  of 
the  firm  of  Miller  and  Co.,  the  appellants'  own  agents  for 
the  ship  at  St.  Vincent,  and  the  appi'llants  neither  ob- 
jected to  the  production  of  Hr  Miller's  letters  nor 
asked  to  produce  any  further  evidence,  although  those 
letters  were  read  by  the  learned  registrar  for  the  purpose 
of  warning  Mr.  Staevens,  the  appellants'  principal  witness, 
of  the  reckless  statements  he  bad  made,  and  to  afford  him 
an  opportunity  of  making  an  explanation  as  well  as  to 
enable  the  appellants  to  adduce  further  evidence  if  they 
thought  proper,  (g)  It  is  submitted  that  the  reference  to 
Mr.  Miller  which  is  complained  of  was  i  either  unusual  nor 
improper,  but  it  is  also  submitted  that  it  is  wholly  im- 
material, not  only  because  the  decision  of  the  registrar 
and  merohants  as  to  the  cost  of  provisions  at  St.  Vinoent 
and  Bio  was  not  founded  on  the  information  reoeived  from 
Mr.  Miller,  but  also  beoansn  that  decision  was  fnlly  borne 
out  by  Uie  evidence,  and,  finally,  because  the  petitioner* 
failed  to  prove  by  satisfactory  evidence  which  thoy  must 
or  might  nave  had  in  their  possession  what  was  aotoally 
expended  for  provisions  at  St.  Vincent  and  Bio.  (h)  It 
WM  snggMtad  by  the  appellants  before  the  registrar  and 


merchants  that  there  was  a  third  proper  mode  of  esti- 
mating the  rate  of  demurrage,  namely,  by  allowing  a  nun 
made  up  of  five  per  cent,  on  the  original  cost  price  of  the 
vessel,  ten  per  cent,  for  wear  and  tear,  nine  per  cent,  for 
insuranoe  and  the  cost  of  wtuf^  and  provisions.  But  it 
is  submitted  that  to  adopt  this  basis  <k  oalonJation  woaU 
be  equally  arroneons  and  unusual,  and  that  although  th* 
demurrage  might  well  be  measured  by  the  nett  eamiius 
of  the  ship,  it  cannot  properly  be  measured  by  or  ous 
to  depend  on  the  original  oost  price  of  the  ship ;  and  it  is 
further  submitted  tiiat,  in  fact,  the  mode  in  which  the 
learned  registrar  fixed  the  rate  of  demurrage  is  limplj 
founded  on  what  experience  and  praotioe  have  proved  to 
be  the  ordinary  nett  earnings  of  a  ship  of  the  tonnagssad 
class  of  the  Btsmarck,  (i)  It  is  submitted  that  the  deoi- 
sion  arrived  at  by  the  learned  registrar  as  to  the  rate  of 
demurrage  is  one  which  for  many  reasons  ought  not  to  be 
overmled  unless  it  is  manifestly  wrong;  but  it  issbe 
submitted  that  his  deoiaion  is  rignt  for  Oxe  reasons  stated 


in  the  r^strar's  further  report,  and  also  beosoae  thi 
nett  earnings  of  the  Bi»marek,  wtuoh  is  all  the  ^jpeOaiita 
lost  by  the  detention,  were  not  proved  to  be  greater,  tnd 
were  even  admitted  by  the  appellants  before  the  registiu 
and  merohants  not  to  be  greater,  than  the  oidinaiy  ears- 
ings  of  ships  of  her  dasa  and  tonnage,  and  tha  axpsosai 
of  the  ship  during  the  detention  wen  not  proved  to  have 
been,  and  were  not,  in  fact,  unusually  Urgo. 

Dee.  5  and  9.—BtUt,  Q.  C,  for  the  plaintiffs 
(owners  of  the  Bitmarck). — We  claim  demnrrage 
for  136  days.  The  sum  allowed  per  day,  12i.  lOi., 
is  too  small.  As  t«  the  time,  the  deduction  of  five 
daj-8  at  St.  Vincent  was  improper.  We  do  not 
object  to  the  deduction  of  thirty-one  days  for  the 
time  that  would  have  been  occupied  in  the  voyage 
to  Port  Natal.  We  object  to  the  deduction  a  t£e 
twenty-eight  days  at  St.  Vincent,  and  to  part  d 
the  deduction  of  twenty-eight  days  at  Rio  de 
Janeiro.  The  evidence  as  to  the  time  occupied  at 
St.  Vincent  shows  that  but  for  the  collision  no 
overhaaling  of  the  cargo  would  have  been  neces- 
sary. There  is  no  evidenoe  that  the  coals  need 
have  been  discharged,  and  no  inference  could  be 
drawn  from  the  fact  of  the  fire,  as  the  discharge  of 
the  coals  took  place  after  the  collision,  and  was  a 
natural  consequenco  of  it.  These  facts  depend  on 
Staevens'  evidence,  which  is  uncontradicted.  The 
vessel  would  only  have  been  two  days  at  St.  Vin- 
cent but  for  the  collision,  and  she  was  going  there 
under  any  circumstances  to  coal.  As  to  the  dis- 
allowance of  twenty-eight  days  at  St.  Vincent, 
Staevens'  evidence  showed  that  she  was  not  ready 
to  start  before  the  16th  March.  It  was  the  duty  of  tl^ 
master  to  find  another  ship  to  carry  on  the  cargo, 
and  this  was  the  cause  of  the  delay.  If  it  shomd 
be  found  that  they  stayed  for  the  purpose  of  getting 
the  necessary  papers  prepared  with  reference  to 
the  ship  in  whicn  the  cargo  was  forwarded,  the 
master  only  did  his  duty.  There  is  no  evidenoe 
that  this  could  have  been  done  by  Messrs.  Miller, 
or  that  they  were  agents  for  the  owners  of  the 
Bitmarck.  The  master  was  bound  to  get  the 
documents  for  the  owners  of  the  cargo,  or  they 
could  not  have  claimed  against  the  nnderwritov. 
As  to  the  deduction  of  twenty-eight  days  at  Rio, 
the  engines  could  not  have  been  repaired  in  dry 
dock,  according  to  the  evidence,  and  extensive 
repairs  were  necessary.  The  fact  of  the  undw- 
writers'  agent  signing  the  snrveys  does  not  in 
any  way  indicate  when  the  repairs  were  finished. 
If  the  signatures  to  the  surveys  ending  8th  Hay 
prove  anything,  the  same  sienature  is  appended  to 
those  of  31st  May  and  3rd  •June,  and  the  date  only 
differs.  The  underwriters  would  only  be  liable  for 
what  was  the  consequence  of  the  collision.  Nocaigo 
was  contracted  for  until  5th  June.  There  is  nothing 
on  the  &oe  of  Staeveos's  evidence  to  entitle  the 
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registrar  to  discredit  it.  The  producing  of  Mr. 
liimler's  letter  was  moet  unjustifiable ;  it  was  intro- 
ducing unsworn  testimony  for  the  purpose  of  dis- 
crediting sworn  evidence.  [Sir  E.  PHUi.rM0BB. 
— I  cannot  see  upon  what  ground  this  letter  could 
be  admitted  in  evidence.  I  presume  you  objected 
to  it  at  the  time.]  We  could  not  object  to  its 
use,  as  it  'Was  in  the  possession  of  the  court ; 
it  was  not  evidence  according  to  first  principles, 
and  we  were  not  bound  to  object.  It  affected  the 
mind  of  the  registrar  as  to  Mr.  Staevens's  credi- 
bility, if  not  as  to  the  amount  we  were  entitled  to. 
As  to  the  rate  of  demurrage,  the  proper  measure 
is  12.  per  thousand  per  day  on  the  value  of  the  ship : 
(The  Black  Prince,  Lush,  568.)  We  are  therefore 
entitled  to  15Z.  per  day,  as  our  value  was  15,000Z. 

Dec  Wi. — W.  O.  F.  PhiUimore  on  the  same  side. 
— The  common  practice  in  estimating  the  rate  of 
demurrage  is  to  take  the  earnings  (S  the  vessel 
before  the  collision,  and  so  find  the  amount.  Here 
that  is  difficult,  as  the  Bismarck  was  fitted  out  to 
create  a  new  trade,  and  her  freight  was  below  the 
usual  rate.  The  averment  in  the  answer  that  %d. 
per  ton  on  the  gross  tonnage  is  the  usual  rate  of 
demurrage  is  contrary  to  the  Black  Prince  {siip.) 
We  claim  10  per  cent,  for  interest  and  wear  and 
tear,  that  is  5  per  cent,  for  interest  and  5  per  cent. 
for  wear  and  tear.  There  is  no  question  as  to  the 
9  per  cent,  for  insurance.  On  the  question  of 
wi^es  of  crew  and  provisions  the  first  is  right,  the 
second  is  too  small.  In  the  first  report  the  registrar 
allowed  for  wear  and  tear ;  here  he  does  not,  and 

fives  no  reason  for  changing.  A  vessel  must 
etoriorate,  even  in  harbour.  The  cost  of  provisions 
allowed  is  too  small,  and  we  tdaim  4Z.  48.  a  day  on 
account  of  the  extra  expenses  at  Saint  Vincent  and 
Bio,  as  shown  by  Stsavens's  evidence,  uncontra- 
dicted save  by  the  letter  of  Mr.  Miller. 

The  AdmiraUy  Advocate  (Dr.  Deane,  Q.C.)  for  the 
respondents  (the  owners  of  cargo  on  board  the 
Biamarek.) — ^There  is  no  obligation  thrown  upon  a 
master  whose  ship  has  been  injured  to  remain  with 
his  cargo  to  see  it  transhipped. 

The  HamAmrgh,  Bro.  &   Inah.  272;  8  L.  T.   Bep. 

N.  8.175; 
The  Kaimak,  L.  Bep.  2  P.  C.  605-513;  21  L.  T.  Bep. 
Bep.  N.  S.  1S0-1@. 
The  master  stayed  to  adjust  the  papers  relating  to 
the  cargo;  this  had  nothing  to  do  with  the  colli- 
sion, and  there  was  no  justification  for  retaining 
the  ship  at  St.  Yincent  after  Feb.  16th.  She  was 
fit  to  sail  after  the  survey  of  let,  Feb.  1869.  At 
Bio  there  is  nothing  to  show  that  the  donkey  engine 
oould  not  have  been  repaired  in  dock.  The  bill  of 
Messrs.  Miller  put  in  shows  that  the  pjice  of  provi- 
sions was  not  excessive.  The  calculation  in  the 
Black  Prince  (sup.)  was  made  under  the  extraor- 
dinary circumstances  of  that  case.  The  Bismarck 
must  have  discharged  her  coals  at  St.  Yincent,  as 
the  fire  had  been  extinguished  with  salt  water,  and 
this  rendered  them  liable  to  take  fire  again.  The 
costs  of  these  proceedings  should  not  Ml  on  the 
respondents,  as  the  cause  of  any  error  in  the  report 
is  that  the  owners  of  the  Bismarck  have  not  put 
in  any  dociftuentary  evidence,  as  to  the  actual 
expenses  incurred,  before  the  registrar  and  mer- 
chants. 

Cohen,  on  the  same  side. — The  discharge  of  the 
burnt  coals  and  the  reloading  must  have  taken 
some  days.  The  legal  proceedings  connected  with 
the  coals  lasted  three  weeks,  and  this  would  have 
been  done  independently  of  the  collision.    We  are 


only  allowed  five  days  for  this.  On  the  first  re- 
ference there  was  no  evidence  of  what  the  ship  was 
doing  at  St.  Yincent,  but  on  the  second  there  was, 
and  firom  this  it  appears  that  the  master  -was  taking 
part  in  legal  proceedings  and  the  trans-shipment  <3 
the  cargo,  which  he  was  not  bound  to  do,  nor  was 
he  bound  to  delay  the  voyage. 

Noiara  v.  Hender$on,  L.  Bep.  5  Q.  B.  316 ;  22  L.  T. 

Eop.  N.  8.  577 ; 
ShipUm  T.  Thornton,  9  A.  &  E.  314. 
As  the  master  is  not  bound  to  look  after  the 
interests  of  the  cargo,  he  cannot  charge  us  with 
the  delay.  The  legal  proceedings  were  to  obtain 
evidence,  against  the  underwriters.  With  regard 
to  the  delay  at  Rio,  everything  was  completed  on 
May  2l8t,  the  underwriters's  agents  would  not  have 
appended  their  signatures  to  the  surveys  until  the 
repairs  were  actually  done.  As  to  the  rate  of  de- 
murrage. Demurrage  cannot  be  properly  measured 
by  the  price  paid  for  the  ship:  (Pritchard's  Digest.) 
Iliis  snip  would  not  earn  more  than  usual,  and 
is  therefore  only  entitled  to  the  usual  rate.  The 
Black  Prince  {sup.)  was  a  case  where  unusual 
profits  were  made.  The  usual  rate  is  dd.  per  ton, 
and  that  is  the  basis  of  the  registrar's  report.  He 
goes  into  the  othei  modes  of  calculation  to  make 
his  report  agree  with  the  appellant's  theory  as  to 
wear  and  tear.  The  evidence  as  to  the  cost  of 
provisions  is  not  satisfactory.  The  question 
whether  evidence  should  be  objected  to  before  the 
registrar  and  merchants  should  be  decided,  as  they 
may  get  information  out  of  court.  Miller's  letter 
is  not  difierent  from  other  evidence,  such  as  is 
admitted  at  these  references.  [Sir  R.  PHnxi- 
MORE. — ^No  doubt,  but  the  objection  in  this  case  is 
that  Miller's  letter  is  used  to  contradict  Staevens's 
evidence  ;  an  unsworn  document  used  against 
sworn  testimony.  The  registrar  in  his  report 
clearly  is  guided  by  this  letter,  and  there  was  no 
opportuni^  of  cross-exammation.  This  is  not 
right.]  The  registrar  did  not  form  his  opinion  on 
that  letter  alone,  and  he  came  to  the  conclusion 
that  Staevens's  evidence  was  untrustworthy,  and 
there  is  nothing  to  show  the  contrary. 

Dee.  12.— TT.  0.  F.  PhiUimore  in  reply.— There 
was  no  opportunity  of  testing  Miller's  statements. 
There  was  no  necessity  for  us  to  enter  into  a  pro- 
test as  to  the  coals  at  St.  Yincent.  The  coaling 
would  only  have  taken  twenty-four  hours. 
Although  a  master  is  not  bound  to  trans-ship,  it  is 
nowhere  decided  that  he  may  not  do  so.  _  No  doubt 
this  delayed  them,  but  the  principal  object  of  the 
delay  was  the  survey  of  the  damaged  cargo  and  of 
the  ship.  The  underwriter's  certificate  on  the 
Bio  surveys  only  shows  that  surveys  have  been 
held.  Evidence  was  that  the  donkey  engine  could 
not  have  been  repaired  in  dry  dock.  As  to  rate  of 
demurrage;  this  was  a  first  trip,  and  ordinary 
rules  cannot  apply.  She  was  prevented  by  the 
delay  of  collision  and  the  Oeiman  war  from  con- 
tinmng  her  trade,  and  future  earnings  are  there- 
fore no  test.  The  rate  of  6d.  jjer  ton  cannot  apply 
to  large  steamers.  The  test  is  the  average  price  of 
the  vessel  at  the  time  of  the  collision.  'There  were 
extraordinary  expenses  according  to  the  evidence. 

Our.  adv.  vult. 

Dee.  19. — Sir  B.  Phillimork. — This  is  an  appeal 
from  second  report  of  the  registrar  assisted  by 
merchants,  in  a  cause  of  limitation  of  liability, 
which  was  referred  to  him  by  this  court  in  order 
that  he  might  pronounce  upon  the  claims  of  the 
owners.of  Uie  vessel  Bismarck  and  of  the  owaera 
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of  the  cargo  laden  on  board  bar,  against  the  Cily  of 
Biwnos  Ayreg.  The  limit  of  the  liability  of  the 
Buenos  Ayres  had  been  fixed  by  the  court  at  the 
sum  of  10,614Z. ;  the  claim  of  the  owners  of  the 
Bismarck  was  for  a  sum  of  19,5461.  6s.  6d. ;  the 
claim  of  the  owners  of  the  cargo  was  for  a  sum  of 
44442.  19«.  7d.  The  fund,  therefore,  paid  into  court 
of  10,614i.,  with  the  interest  at  4  per  cent,  from 
the  date  of  the  collision  until  the  payment  into 
court,  was  insn£Bcient  to  satisfy  the  two  claims 
upon  it,  and  the  question  to  be  decided  was  the 
proportion  in  which  that  tand  should  be  divided 
Detween  them.  The  first  report  of  the  registrar, 
made  in  April  1870,  found  that  the  wum  of 
82052.  Ok.  9d.  was  due  to  the  petitiouers,  instead  of 
the  sum  of  13,5462.  6».  6d.  claimed  by  them.  To 
the  owners  of  the  cargo  35582.  11«.  was  awarded  in 
lieu  of  the  sum  of  44442.  19«.  7(2.  claimed.  With 
that  award  the  owners  of  the  cargo  are  content. 
Objections  were  taken  by  the  owners  of  the  Bis- 
marck to  this  report,  and  the  case  was  heard  before 
me  in  December  and  January  last ;  and  the  result 
was,  that  all  objections  were  withdrawn,  with  the  ex- 
ception of  those  which  related  to  the  sum  allowed 
for  demuntige,  and  with  respect  to  this  item  the 
court  sent  back  the  report  for  reconsideration,  with 
liberty  to  both  parties  to  produce  further  evidence, 
and  with  power  to  the  registrar  to  increase  or 
diminish  the  amount  previously  awarded.  In  July 
the  registrar  mode  a  second  report,  in  which  he 
found  that  11252.  was  due  to  tne  owners  of  the 
Bismarck  on  account  of  demurrage  in  lieu  of  the 
£um  of  12502.  previously  reported  to  be  due.  The 
owners  of  the  Bismarck  have  appealed  against  this 
award  to  the  court,  and  they  place  their  objections 
to  it  upon  two  grounds — namely,  that  the  demurrage 
is  inadequate,  both  with  regard  to  the  time  and  to 
the  rate  of  expenses  allowed.  The  demurrage 
allowed  on  the  first  report  was  <br  100  days,  at 
122. 10«.  per  day ;  the  demurrage  allowed  by  the 
second  report  is  for  ninety  days  only,  at  the  same 
rate.  The  appellants  claimed  in  their  }>etition 
10352.  more  than  the  sum  allowed,  on  the  ground 
that  they  were  entitled  to  demumige  for  l.'iS  day^■, 
at  the  rate  of  162.  per  day.  That  period  nf  time 
was  reduced  by  five  days  during  the  courBe  of  the 
agreement,  and  130  days  are  now  claimed  by  the 
appellants.  It  is  not  without  reluctance  that  the 
court  entertains  objections  from  a  tribunal  so  well 
calculated  to  deal  with  the  questions  submitted  to 
it  as  that  of  the  registrar  and  merchants ;  never- 
theless, as  I  have  before  me  the  evidence  upon 
which  their  conclusions  were  founded,  and  as  I 
learn  from  the  report  the  way  in  which  it  affected 
their  jud^ents,  I  must  not  shrink  from  my  duty 
of  correcting  any  portions  of  the  report  which  are 
founded — ifany  such  there  be — upon  what  appears 
to  me  an  erroneous  view  of  the  evidence.  And  in 
the  present  case,  also,  I  must  remember  that  there 
is  some  variation  between  the  first  and  the  second 
report.  I  most  now  procee<l  to  state  my  opinion 
upon  the  two  questions  of  the  time  and  the  rate 
as  to  which  it  is  alleged  the  demurrage  allowed  is 
insufiicient.  The  Bismarck  left  Glasgow  on  the 
30th  Nov.  1868  for  the  Cape  of  Good  Hope.  On 
the  10th  Dec.  last  it  appeared  that  a  fire  had  broken 
out  among  the  coals.  It  was  extinguished,  and  on 
the  26th  it  broke  out  again,  and  was  again  extin- 
piished.  At  six  p.m.  on  the  19th  Dec.  she  arrived 
m  the  roadstead  at  St.  Vincent,  and  it  is  im|)ortant 
to  observe  the  fact  that  the  Bismarck  had  always 
intended  to  take  in  coals  at  this  place.    Three 


hours  after  her  arrival  at  St.  Vincent  she  was  nm 
into  and  seriously  damaged  by  the  OUy  of  Buenos 
Ayres.  The  Bismarck  remained  at  St.  Vincent 
until  the  16th  March,  when  she  sailed  for  Bio 
Janeiro  for  the  purpwse  of  effecting  fhrther 
repairs,  and  there  she  arrived  on  the  30th  March. 
On  the  19th  June  she  left  Bio,  with  a  cargo 
for  Ilamburgh.  The  question  is  whether  lOl, 
or,  if  not  all,  how  much  of  this  period  of 
time  was  properly  occupied  in  effecting  repairs, 
rendered  necessary  by  the  collision,  to  the  vessel. 
In  their  arguments  before  this  court  the  appel- 
lants claimed  the  whole  interval  from  the  19th  Dec. 
to  the  4th  June,  with  the  exception  of  two  days 
at  St.  Vincent,  and  four  days  at  Bio,  making  a 
total  of  130  davs.  The  registrar  has  allowed  only 
ninety  days.  And  first,  with  respect  to  the  delay  at 
St.  Vmcent.  That  period  admits  of  two  divisions  : 
First,  the  time  occupied  by  coaling ;  secondly,  the 
time  occupied  by  the  transaction  of  business  and 
repairs.  As  to  the  first  period,  the  registrar  has 
considered  that  five  dayd  of  this  detention  mnst  be 
ascribed  to  the  coaUng  as  connected  with  the  cir- 
cumstances of  the  fire,  and  cannot  be  charged  to 
the  collision.  I  think  the  evidence  shows  this 
deduction  to  be  too  large,  and  that,  having  re^rd 
to  the  fact  that  the  Bismarck  always  intendra  to 
coal  at  St.  Vincent,  and  that  the  fire  seems  never 
to  have  been  connected  with  the  cargo,  and  to  the 
average  of  time  which  is  shown  to  be  necessary  for 
coaling,  that  three  days  would  have  been  sufficient. 
I  add,  therefore,  under  this  head,  two  days  to  the 
ninety  days  which  has  been  allowed  by  the  regris- 
trar.  The  next  deduction  is  from  the  16th  Feb.  to 
the  16th  March,  or  twenty-eight  days.  This  deduc- 
tion, which  was  not  made  in  the  first  report,  is 
founded  on  the  ground  that  the  Bismarck  was  in  a 
proper  condition  to  sail  for  Bio  on  the  14th  Feb.; 
and  allowing  two  days  in  addition,  she  ought,  at  all 
events,  to  have  sailed  on  the  16th  Feb.  The  period 
between  the  16th  Feb.  and  the  16th  March  was,  ac- 
cording to  the  evidence  of  Mr.  Staevens,  occupied 
with  the transactionof  business, havingfor  its  object 
to  obtain  necessary  papers  properly  certified  by  the 
Portuguese  authorities — who  proceed,  unfortu- 
nately, in  a  lethargic  manner — the  sale  of  the 
damaged  cargo  and  the  trans-shipment  of  the  un- 
damaged cargo  upon  a  vessel  called  the  Willy. 
After  the  examination  of  the  evidence,  I  have  come 
to  the  opinion  that  the  correct  conclusion  was 
arrived  at  by  the  registrar  in  his  first  report,  in 
which  this  deduction  was  not  made.  There  seems 
to  have  been  no  inducement  to  delay  at  St.  Vincent, 
but  on  the  contrary,  from  the  extreme  deamess  of 
provisions  and  the  want  of  appliances  for  making 
repairs,  every  inducement  for  leaving  it,  and  the 
instructions  were  positive  to  get  away  as  soon  as 
possible.  It  is  difficult  in  this  case  to  draw  a  line 
between  business  unquestionably  connected  with 
the  collision — such  as  making  the  protest  and 
obtaining  the  necessary  official  documents — aad 
business  connected  with  the  trans-shipment  of  the 
cargo.  The  master  had,  in  the  circumstances,  the 
duty  cast  upon  him  of  acting  as  agent,  to  a  certain 
extent  for  the  cargo  as  well  as  the  ship.  It  is  not 
necessary  that  I  should  decide,  and  I  am  not  pre- 
pared to  decide,  whether,  if  the  time  had  been 
occupied  entirely  by  the  trans-shipmen  trendered 
necessary  by  the  collision,  that  delay  ought  or 
ought  not  to  be  chained  to  the  cMlision, 
but  I  am  of  opinion  that  the  result  of  the 
evidence    is    that    the    delay    was    caused    by 
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the  necessaiT  transactiou  of  business  connected 
with  the  collision,  I  must  therefore  allow  the 
twenty-eight  days  which  have  been  disallowed. 
I  have  now  to  deal  with  the  question  of  twenty- 
eight  days'  delay  at  Bio,  where  tne  Bisnuirck  arrived 
on  the  30th  March.  I  have  considered  the  whole 
of  the  evidence,  not  only  derived  from  the  testi- 
mony of  the  witness,  bat  from  the  documentary 
evidence.  The  registrar  has  disallowed  twenty- 
eight  days,  inclnding  the  interval  from  the  2l8t  to 
the  Slst'jJiiy.  The  evidence,  especially  the  docu- 
mentary evidence,  leads  me  to  the  conclusion  that 
this  is  an  excess  of  eight  days ;  I  shall  therefore 
allow  a  deduction  of  twenty  days.  Lastly,  I  have 
to  consider  the  objection  as  to  the  rate  of  allow- 
ance, and,  according  to  the  best  judgment  I  can 
form  on  the  evidence  before  me,  I  am  satisfied  that 
the  finding  of  the  registrar  upon  this  point  ought 
not  to  be  disturbed.  Having  regard  to  all  the 
circumstances  of  the  case,  and  the  peculiar  posi- 
tion of  the  respondents,  I  shall  make  no  order  as 
to  costs. 

Proctors  for  the  owners  of  the  Blamarle,  Dyke 
and  Stoket. 

Solicitors  for  the  owners  of  cargo,  WdUons,  Babb, 
and  WdUons. 


fflfquitg  (ilTourta. 


COXniT  OF  APFEAI.  ZS  CKJLSCSVX. 

Beported  b/  Thoiia9  BsooxsBiUcx,  E.  Stswait  Boche,  and 
H.  Pbai,  Eaqrs.,  BaiTist«i*«t-I«w. 

Saturday,  Nov.  18, 1871. 

(Before  the  Lokds  Justices.) 

Fabuall  v.  Fariiall;   Ex  parte  Tuk  London  and 
CovNTY  Banking  Company. 

Administration  suit — Executorship  account — Mort- 
gage to  bank — Realisation  of  mortgage — Balance 


ag< 
'ill 


still  due  to  bank. 

F.,  being  at  the  time  of  his  death  indebted  to  a  hank 
in  a  sum,  as  a  security  for  which  he  had  deposited 
with  tlicm  the  title  deeds  of  an  estate,  by  his  toiU 
empowered  his  executors,  in  aid  of  his  personal 
estate,  to  mortgage  and  grant  powers  of  sale  of  his 
real  estate.  On  application  by  F.'»  widow,  M., 
who  acted  as  sole  executrix,  to  be  allowed  to  draw 
on  her  late  husband's  account,  the  bank  refused  to 
honour  cheques  drawn  by  her  in  her  personal  cha- 
racter, but  opened  an  account  with  her  entitled 
"  F.'s  executors' accottnt,"  and  honoured  cheques 
vpon  it,  signed  "  M.  for  exectUors  of  F."  Sub- 
sequently M.  agreed  to  charge  the  property,  of 
which  the  bank  lield  tlie  title  deeds,  with  the  cur- 
rent balance,  atid  deposited  other  title  deeds  with 
them  to  secure  tJie  sum  then  due  and  farther  ad- 
vances. Of  the  moneys  drawn  out  by  her  from 
time  to  time,  M.  applied  the  bulk  for  the  personal 
expenses  of  herself  and  her  vhildren,  and  in  vari- 
ous speculations.  The  real  estate,  of  which  the 
bank  held  the  title  deeds,  having  been  sold,  the 
proceed*  proved  insufficient  to  satisfy  the  ainotwt 
due  to  the  bank : 

Held  (reverting  a  decision  of  Bacon,  V.G.),  tliat  if. 
waspersonaUy  liable  for  the  balance  due  to  the 
hank,  and  that  the  bank  were  not  entitled  to  prove 
against  the  general  estate  of  F.  for  such  balance. 

This  was  an  appeal  from  a  decision  of  Bacon,  Y.  C, 

holding  that,  under  the  circumstances  stated  in  the 
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head  note,  the  London  and  County  Banking  Com- 
pany were  entitled  to  prove  against  the  testator's 
general  estate  for  the  balance  due  to  them,  alter 
realising  their  securities,  in  respect  of  the  sums 
drawn  out  by  the  testator's  widow,  on  the  execu- 
torship account. 

The  hearing  before  the  Vice-Chancellor  is  re- 
ported in  24  L.  T.  Rep.  N.  S.  610,  where  the  facts 
of  the  case  will  be  found  fully  stated. 

The  plaintiff  in  the  suit,  which  was  one  for  the 
administration  of  the  testator's  estate,  appealed 
from  the  Vice-Chancellor's  decision. 

Fry,  Q.  C.  and  Ince  for  the  appellant.— -Wo  con- 
tend that  the  bank  has  no  claim  at  law  or  in  equity 
against  the  general  personal  estate  of  the  testator 
in  respect  m  this  balance.  This  is  not  a  case  of 
money  paid  to  satisfy  the  debts  of  the  testator,  but 
of  money  lent  to  the  executor ;  and  the  cases  at  law 
show  that  whenever  money  is  advanced  to  an 
executor,  notwithstanding  his  promise  "  as  execu- 
tor "  to  pay,  he  is  personally  liable,  and  judgment 
will  be  recovered  de  bonis  propriis.  In  Rose  v. 
Bowler  (1  Hy.  Bl.  108),  it  was  held  that  an  execu- 
tor cannot  be  charged  as  such  either  for  money 
had  and  received  by  him,  or  for  money  lent  to  him, 
or  on  an  account  stated  of  monev  due  from  him 
as  such,  those  charges  making  litm  personally . 
liable.  In  Powell  v.  Graliam  (7  Taunt.  585),  Gibbs, 
C.  J.  said :  "  In  several  cases  the  defendant  has 
been  charged  as  promising  as  executor,  and  yet  he 
has  been  held  liable  de  bonis  propriis ;  but  this  is, 
because  in  those  cases,  the  nature  of  the  debt  has 
been  such  as  necessarily  made  the  defendant  liable 
de  bonis  propriis.  For  example,  where  there  has 
been  a  count  against  him  for  money  had  and  re- 
ceived by  him  as  executor  if  he  receives  the  money, 
he  most  be  personally  liable.  So  of  money  lent ; 
so,  of  money  due  on  an  account  stated.  But  this 
proposition  must  be  confined  to  the  case  of  an 
account  stated  of  money  received  by  himself  per- 
sonally." And  in  the  same  case  Park,  J.  said  : 
"The  rule  has  been  well  laid  down  by  my  Lord  Chief 
Justice  ....  If  money  were  lent  to  on  executor 
himself,  even  though  it  were  to  be  employed  for 
the  purposes  of  the  testator,  yet  the  loan  is  made 
to  the  executor  himself;  and  thus  are  reconciled 
the  judgments  given  in  this  court  by  a  very  learned 
person  in  two  case.s,  of  Seear  v.  Atki)ison  (1  Hy. 
Bl.  102),  and  Rose  v.  Bowler  "  (sup.).  The  effect  of 
admitting  this  claim  would  be  to  allow  debts  con- 
tracted by  an  executor  to  come  into  competition 
with  the  testator's  own  debts,  which  would  be  very 
mischievous.  We  therefore  submit  that  this  claim 
should  be  disallowed.  They  also  referred  to 
M'Leod  V.  Drummond,  17  Ves.  152  ; 
WillUms  on  Executors,  6th  edit  p.  1638. 

Kay,  Q.C.,  and  Waller,  in  support  of  the  order. 
— We  contend  that  the  claim  ougnt  to  be  admitted. 
Assuming  the  executrix  to  be  personally  liable,  we 
contend  that  it  docs  not  follow  that  the  testator's 
estate  is  not  liable.  .Haynes  v.  Forshaw  (11  Hiire, 
93)  is  strongly  in  our  favour.  In  that  case  (p.  104) 
Wood,  A^C.  says :  "  In  support  of  this  claim  the 
case  of  Ashby  v.  Asliby  was  cited,  and  a  passage 
in  Williams  on  Executors  (6th  edit.  p.  1639)  re- 
ferring to  it,  in  which  case  the  court  intimated 
an  opinion,  that  wh^e  a  party  has  advanced 
money  to  an  executor,  for  the  purpose  of  paying  a 
debt  of  the  testator  he  may  have  a  right  to  obtain 
a  judgment  de  bonis  lestatoris,  but  not  to  charge 
the  executor  personally.  I  am  not  aware  that 
there  is  any  existing    decision  which    goes  that 
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length ;  although  there  ie  no  doabt  that  if  there  be 
a  fund  in  court  belonging  to  the  estate  of  a  tes- 
tator, and  the  executor  has  paid  a  debt  due  from 
the  estate,  he  has  been  allowed  to  say.  Place  me  in 
the  position  of  the  creditor  who  has  been  thus  paid ; 
and,  perliape,  although  I  do  not  find  such  a  case,  a 
third  |)arty  having  for  any  sufficient  cause  die- 
charged  a  debt,  might  be  permitted  to  stand  in  the 
position  of  the  creditor  as  against  the  fund,  or 
against  devisees  and  other  persons  taking  under  the 
will."  We  therefore  contend  that,  at  the  very 
least  we  are  entitled  to  stand  in  the  position  of 
any  creditors  who  have  been  paid  out  of  the  moneys 
advanced  by  us.    They  also  referred  to 

Ex  parte  Kingtton,  re  Qrou,  L.  Bep.  6  Ch.  632. 

Without  calling  for  a  feply, 

Lord  Justice  James  said :  I  must  say  I  am 
rather  surprised  at  the  length  of  time  which  this 
case  has  occupied,  but  according  to  my  experience, 
the  weaker  the  case  the  longer  the  argument.  It 
seems  to  me  qnite  clear  that  there  was  no  legal 
debt  due  from  the  estate.  The  executrix  borrows 
money  as  executrix,  and  the  bank  debit  her  as 
executrix.  To  say  that  because  a  banker  lends 
money  to  an  executor  or  an  executrix,  that  charges 
the  estate,  woiild,  it  seems  to  me,  be  to  give  execu- 
tors unlimited  power  to  charge  their  testator's 
estate  to  any  extent  whatever.  No  doubt  the 
executor  has  the  power  to  deal  with  the  assets. 
I  have  given  these  very  bankers  myself  in  a  former 
order  {FarhcU  v.  FarJudl,  L.  Rep.  7  Eq.  286)  the 
full  benefit  of  the  specific  assets  which  they  have 
had,  and  held  that  they  were  not  answeraole  for 
any  devcutavU  which  the  executrix  committed  as 
to  the  moneys  that  she  raised  by  mortgage  or 
otherwise.  But  to  hold  that  when  an  executrix 
goes  and  borrows  money  and  says,  "I  borrow 
money  as  executrix,"  she  enables  the  person  who 
has  lent  her  the  money,  to  prove  as  a  creditor 
against  her  testator's  estate,  wonld  be  to  hold  what 
there  is  no  authority  or  principle  for  holding. 
The  contract  is  with  the  executrix  alone,  and  can 
only  be  upon  the  personal  credit  of  the  executrix, 
as  I  understand.  That  being  so,  there  is  no  loan 
to  the  estate — there  is  no  credit  given  to  the 
estate;  the  credit  is  given  to  the  person  who 
borrows,  it  may  be,  for  the  ptnpose  of  the  estate. 
^en  it  is  said  that  there  may  be  some  equity 
arising  from  the  application  of  the  moneys  to  the 
payment  of  debts,  and  we  have  been  referred  to  a 
case  of  Mayne$  ▼.  Forthcno  (iwp.) ;  but  when  that 
case  oomes  to  be-  fully  considered,  with  all  its 
&ot8,  not  picking  out  a  passt^  here  and  there, 
what  it  decides  is,  that  an  executor  paying 
money  for  the  estate  is  entitled  to  stand  in 
the  place  of  the  person  who  has  been  paid  the 
money,  and  in  the  place  of  the  creditor  if  that 
be  necessary.  That  must  have  been  with  reference 
to  a  case  where  an  executor  had  paid  money  to  a 
creditor,  there  being  some  superior  creditor  to 
whom  he  ought  to  baVe  paid  it.  If  the  executrix 
had  duly  paid  it,  she  wonld  have  been  entitled  to 
hare  it  applied  at  once  in  discharge.  The  same 
learned  jnage  (Wood,  V.  C.)  in  Haynes  v.  Forshaio 
(11  Hare,  104),  goes  on  to  say :  "  If  that  is  so  with 
regard  to  an  execator,  an  executor  may  stand 
in  the  place  of  the  creditor  who  has  been  paid  off; 
and  perhaps,  he  siqrs,  somebody  else  who  nas  paid 
him  off  in  discharge  of  the  estate  may  be  able 
'«  stand  in  the  place  of  the  creditor."  I  can  easily 

onceive  many  cases  in  which  it  would  be  just  and 

quitable  to  do  so,  but  that  must  be  taking  the 


whole  circumstances  of  the  case  into  consideatun, 
and  seeing  that  the  estate  is  not  thereby  preja- 
diced.  But  certainly  it  does  not  mean  this,  that 
if  a  man  lends  money  to  an  executor,  who  sai^s, 
"  I  am  going  to  pay  one  of  the  testator's  debts 
with  it,"  and  the  debt  is  not  paid,  yet  the  lender  is 
to  stand  in  the  same  place  as  if  ne  had  paid  the 
debt.  It  is  said  that  the  bankers,  in  lending 
money  to  the  executrix,  took  it  for  granted  that 
she  was  going  to  i4>ply  the  whole  of  the  money 
which  she  borrowed  from  them  for  the  pnrpose  of 
the  estate,  and  therefore  that  they  are  entitled  to 
stand  as  creditors  of  the  estate.  It  seems  to  me 
that  there  is  no  foundation  for  that  contention, 
and  I  am* of  opinion  that  the  claim  &ilB. 

Lord  Justice  Melush  said :— I  am  of  the  same 
opinion.  It  appears  to  me  that  the  law  is  really 
perfectly  settled  that  upon  a  contract  made  by  aa 
executor  after  the  death  of  the  testator,  the  execa- 
tor is  only  liable  personally,  and  cannot  be  sued  as 
executor,  so  as  to  get  execution  against  the  asaet^ 
of  the  testator.  The  authorities  on  the  subject  ar^ , 
all  laid  down  in  Williams  on  Executors,  at  'p'ge 
1605  of  the  3th  edition  (p.  1636  of  the  6th 
edition),  and  there,  no  doubt,  the  writer  speaks 
of  the  liability  of  the  executor,  not  personally, 
but  out  of  the  assets  of  the  testator.  "It 
seems,"  says  he,  "  to  have  been  once  considered 
that,  whenever  an  action  was  brought  a^inst  an. 
executor  or  administrator,  on  promises  laid  to  have 
been  made  by  him  after  the  death  of  the  testator 
or  intestate,  he  was  chargeable  in  his  own  rights 
and  not  in  his  representative  capacity.  The  more 
modem  authorities  have,  however,  established 
that,  in  several  instances,  the  executor  may  be 
sued,  at  executor,  on  a  promise  made  by  him  as 
executor,  and  that  a  declaration  founded  on  such  a 
promise  will  charge  the  defendant  no  further  thaa 
a  declaration  on  a  promise  of  the  testator."  Bat  if 
we  look  through  the  different  cases  which  follow 
that  statement,  it  will  be  found  that,  in  every  ode, 
I  think,  without  exception,  the  consideration  for 
the  promise  of  the  executor  is  a  contract  made  wiUi 
the  testator,  or  a  transaction  with  him.  Now  the 
first  case  he  cites  is  the  case  of  Bowse  v.  Coxe  (3 
Bing.  20).  There  the  deckwation  stated  that  & 
cause  depending  in  Chancery,  in  which  Thomas 
Biddle  was  a  party,  was  referred  to  arbitration, 
and  that  it  was  one  of  the  terms  of  submission  that 
in  case  either  of  the  parties  should  die,  the  death 
was  not  to  abate  the  reference.  Then  one  of  than 
died;  the  reference  goes  on  and  an  award  was 
made,  and  then  a  promise  was  made  by  the  execator, 
as  executor,  upon  that  award  ;  but  then  that  was« 
promise  on  the  reference  which  had  been  made  in 
the  lifetime  of  the  testator,  with  an  express  engage- 
ment that  his  executors  ^ould  be  liable  for  the 
performance  of  the  award.  Thea  be  next  cites  the 
case  of  Powell  v.  Oraham  (7  Taunt.  581).  In  that 
case,  one  count  of  the  declaration  stated  a  promise 
by  the  testator  in  his  lifetime,  that,  in  oonsioeratioa 
that  the  plaintiff  wonldenter  into  his  serrioeasnnne 
and  housekeeper,  and  would  continue  to  serve  him 
'  till  his  death,  nis  execator  shonld,  after  hia  deoeaoe^ 
pay  the  plaintiff  20?.,  and  then  avened.  the  de- 
fendant's liability  as  executor,  and  that  in  ooa- 
sideration  theraot  the  defendant  promised  to  pay  the 
pl^mtiff  that  sum.  Therefore  the  {bondation  cf  &o 
promise  made  by  the  executor  is  the  previous  con- 
tract made  with  the  testator.  Then  the  writer 
goes  on  to  say :  "  So  it  should,  seem  that  a  count 
averring:  that  the  defendant,  at  ejMcutor,  was  in- 
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debted  to  the  pliuntiff  tor  so  mnch  money,  paid 
by  the  plaintifi  to  the  nse  of  the  defeii(&nt,  as 
exeeutai;  and  that  in  consideration  thereof  the 
defendant,  a$  exeetttm;  promised  to  pay,  charges 
the  defendant  in  hia  representative  character 
only."  Then  he  states  the  reason  : — "  For  instance, 
snppose  two  persona  are  jointly  bonnd  as  sureties, 
and  the  one  dies,  and  the  aurviror  ia  saed  and 
obliged  to  pay  the  whole  debt.  In  such  case,  if 
the  deceased  had  been  living,  the  am-vivor  might 
have  sned  him  for  contribution  in  an  action  for 
money- paid;  and  it  should  therefore  seem  that  he 
18  entitled  to  sne  the  executor  of  the  deceased  for 
money  paid  to  his  use  as  executor."  That  shows, 
no  doubt,  that  money  paid  for  the  use  of  an 
executor  is  a  good  count  when  it  arises,  and  is  in 
consequence  of  a  contract  made  with  the  testator. 
Then  he  goes  on  to  say :  "  But  a  count  alleging  that 
the  defendant,  as  executor,  was  indebted  to  the  plain- 
tiff for  so  much  money  lent  to  the  plaintiff  by  the 
defendant,  as  exeeutoi;  and  that  the  defendant,  in 
consideration  thereof,  as  executor,  promised  to  pay 
charges  him  personally;"  that  is,  the  count  for 
money  lent,  though  it  is  alleged  to  have  been  lent 
to  him  as  executor,  charges  him  personally,  and  he 
18  only  liable  upon  it  personally ;  and  so  it  is  with 
a  count  which  charges  the  defendant  for  money 
had  and  received.  Now,  no  doubt,  as  respects 
money  had  and  received,  in  the  case  of  Aahhxi  v. 
Aslihy  (7  B.  &  C.448),  Lord  Tenterden  and  Bayley, 
J.,  said  that,  though  it  had  been  so  decided,  and 
that  decision  has  never  been  altered  up  to  this 
day,  yet  if  it  were  res  nova  they  would  have  some 
doubt  in  some  cases.  As  has  been  explained  during 
the  argument,  it  is  very  possible  that  an  executor 
might  receive  money  after  the  death  of  the  tes- 
tator in  consequence  of  some  act  done  or  contract 
made  by  the  testator  during  his  lifetime,  and  then 
in  that  case  it  certainly  seems  somewhat  anomalous 
that  you  should  not  he  able  to  recover  it  out  of  the 
assets,  though  the  law  has  settled  that  you  cannot 
even  in  that  case.  Then  the  writer  goes  on  to  aay  : 
"  So  a  count  alleging  that  the  defendant,  at  execu- 
tor, waa  indebted  to  the  plaintiff  for  goods  sold  aiid 
delivered  by  the  plaintiff  to  the  defendant,  as 
exeaUor,  at  his  request,  or  for  work  done 
and  materials  for  the  same  used  and  provided 
by  the  plaintiff  for  the  defendant,  cm  executor,  at 
his  request,  and  that  the  defendant,  as  executor, 
promised  to  pay,  charges  the  defendant  in  his  per- 
sonal, and  not  in  hia  representative,  character ;  for 
8uch  a  claim  must  necessarily  be  for  debts  due 
from  the  defendant  in  his  own  right,  as  no  goods 
can  be  sold  to,  or  work  performed  for,  another  in 
his  representative  character."  That  is  the  case,  I 
think,  of  Corrmr  v.  Shew  (3  M.  &  W.  350).  That 
shows  perfectly  plainly  that  no  contract  can  be 
made  with  an  executor,  but  will  charge  him  per- 
sonally, and  not  charge  him  de  boHts  iestatoris. 
But  here  is  work  and  labour  done,  and  goods  sold 
and  delivered.  It  does  not  say  what  it  was  for ;  in 
all  probability  it  might  have  been  for  the  funeral 
of  tne  testator,  or  it  might  have  been  for  other  ser- 
vices. If  that  is  so,  stiS  it  only  charges  him  per- 
Bonally,  which  shows  how  strict  the  law  is.  Now, 
the  only  doubt  that  has  been  raised  is  from  what  is 
said  by  Bayley,  J.,in  the  case  of  48?t6yv.Asfe6j/,which, 
I  cannot  help^thinking,  has  been  misunderstood 
bv  the  ViceiJhanceUor  in  this  case  (and  I  must 
also  say  it  appears  to  me  to  have  been  misunder- 
stood by  Wood,  V.O.  in  Saynes  v.  Forshaw),  as  if  he 
meant  to  lay  down  that  if  an  executor  asked  a  banker 


or  anybody  else  to  pay  money  for  the  purpose  of 
paying  a  debt  of  the  testator  and  he  did  pay  the 
money,  that  then  that  would  bo  money  paid  to  his 
use  as  an  executor.  Now  all  that  Bayley,  J.  waa 
considering  wos,  whether  the  count  for  money 
paid  to  the  use  was  a  good  count,  and  of  course  it 
was  o  good  count,  if  by  any  possibility  money 
could  be  paid  to  the  use  of  the  executor  as  executor. 
I  cannot  but  think  that  what  he  says — which  has 
been  read  two  or  three  times,  and  tnerefore  I  will 
not  read  it  again — is  really  explained  by  the  in- 
stance which  he  puts  afterwards,  and  that  he 
did  not  mean  to  say  that  nnless  the  matter 
arose  out  of  a  contract  or  something  done  b^ 
the  testator,  it  could'  be  money  paid  to  bis 
use  as  executor.  And  that  ia  very  clearly  ex- 
plained by  what  is  a  very  good  judgment  by 
Littledale,  J.,  in  the  same  case,  where  he  says : 
"  There  may  be  some  doubt  as  to  the  first  count 
of  this  declaration,  for  all^ough,generaUy  speaking, 
pleiie  administravit  cannot  be  pleaded  to  a  charge 
subjecting  a  defendant  to  a  personal  liability,  yet 
a  case  may  be  put  where  an  action  may  bo  brought 
by  a  plaintiff  against  a  defendant,  in  his  chacacter 
ot  executor,  for  money  paid  to  his  use.  'Suppose 
that  a  plaintiff  had  become  bound  jointly  with  a 
testator,  and  after  hia  death  had  paid  the  whole 
debt,  I  should  think  that  an  action  against  the 
executor  for  money  paid  to  his  use  might  be  sup- 
ported, and  that  the  plaintiff  would  be  entitled  to 
judgment  de  bonis  tettatoris.  As  to  the  third 
count,  there  can  bo  no  doubt  that  it  charges  the 
defendants  in  their  representative  character  "  ;  it 
was  an  account  stated.  "  The  question  for  ua 
mainly  arises  on  the  second  count,  in  which  the 
defendants  are  charged  with  having  received 
money  in  their  character  of  executor  and  execu- 
trix. The  question  is  whether  that  makes  the  de- 
fendants liable  in  their  representative  character  so 
as  to  warrant  a  judgment  de  bonis  iestatoris.  All 
the  authorities  show  that  such  a  count  only  makes 
the  defendant  liable  personally  ;  and  it  appears  to 
me  that  if  the  case  were  perfectly  new,  that  would 
be  the  correct  view  of  the  law  upon  the  subject." 
Littledale,  J.  does  not  share  the  doubts  of 
Lord  Tenterden  and  Bayley,  J.  *'  Upon  the 
death  of  a  testator  an  executor  is  bound  to  pay 
his  debts  in  a  certain  order;  first,  debts  due  to 
the  Crown,  then  judgment  debts,  then  specialty 
debts,  and  lastly  debts  on  simple  contract.  But 
these  last  mast  be  debts  of  the  testator.  In  this 
case  thero  never  was  any  simple  contract  debt 
owing  from  the  testator.  The  debt  stated  in  the 
declaration  is  a  debt  contracted  by  the  defendants 
in  their  character  of  executor  and  execatrtx,  by 
their  having  received  a  sum  of  money  to  be  paid 
over  to  the  plaintiff.  That  is  a  debt  not  contem- 
plated by  the  law  in  the  rule  laid  down  as  to  the 
order  in  which  debts  are  to  be  paid.  If  the  tes- 
tator, in  his  lifetime,  had  been  indebted  to  the 
plaintiff  for  money  had  and  received  to  hiRuse,  there 
would  not  be  any  specific  appropriation  of  the  money 
so  received  to  the  plaintiffs  nse,  but  that  money 
on  the  death  of  the  testator,  would  have  gone  into 
his  general  funds,  ajod  the  debt  must  have  been  paid 
out  of  those  funds  in  its  regular  order.  But  where 
an  executor  receives  money  to  the  use  of  a 
particular  individual,  it  operates  as  a  specific 
appropriation  of  that  money  belonging  to  the 
party,  and  he,  in  his  individual  capacity,  must  be 
liable  for  the  money  so  received ;  it  has  nothing 
to  do  with  the  accounts  of  the  testator."      There 
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Littledale,  J.  lays  down  very  plainly  what  I 
apprehend  is  perfectly  clear  law  —  that  the  debts 
contracted  by  an  executor  cannot  come 
into  competition  with  the  debts  contracted 
by  the  testator  in  respect  of  their  being  paid 
out  of  the  assets.  I  am  therefore  of  opinion  that 
the  claimants  are  not  entitled  to  prove  for  this  debt 
in  competition  with  the  creditors  who  were 
creditors  of  the  testator,  for  the  purpose  of  being 
paid  out  of  the  assets. 

Fry,  Q.C. — ^Your  Lordships  will  give  me  the 
costs  of  opposing  the  claim  in  chambers  and  in 
the  court  below  f 

Lord  Justice  Jasces— Yes ;  all  costs  below. 

Solicitors  for  the  appellants,  SleveM,  WiUeinton, 
and  Harriet. 

Solicitors  for  the  respondents,  Slcven$  and 
Maithetos. 


Monday,  Dee.  4, 1871. 
(Before  the  Lords  JHdstices.) 

Eixis  V.  Barker.  « 

Coercion — Family  arrangement — Suit  to  set  aiide 
deed—Tru»tee  —  Undue     influence  — Breach    of 
trutt. 
A  testator,  who  was  tenant  of  a  farm  from  year  to 
year,  devised  his  real  estate  to  his  nepliew,  and  au- 
thorised his  trustees  to  give  up  the  tenancy  of  tlie 
farm  in  favour  of  his  nepheto,providedthe  landlord 
would  accept  him  as  tenant,  and  in  tliat  event  lie 
bequeathed  to  him  all  the  slock  upon  the  farm ;  and 
the  testator  directed  his  trustees  to  set  apart  a  cer- 
tain sum  out  of  his  personal  estate  in  favour  of  his 
nieces.    On  the  testator's  death  it  turned  out  tluit 
if  a  mortgage  to  which  the  real  estate  was  subject 
were  paid  out  of  the  personal  estate,  and  if  the 
nephew  took  the  faming  stocic,    nothing  tootdd 
remain  for  the  nieces.    Accordingly  one    of  the 
trustees,  who  wai  also  agent  to  the  landlord,  in- 
formed the  latter  of  the  state  of  tlie  testator's 
affairs,  whereupon  the  landlord  said  that  unless 
the  nephete  acted  fairly  and  honourably  in  the 
matter,  he  would  refuse  to  accept  him  as  tenant  of 
the  farm.     The  trustee  then  wrote  to  the  nephew 
offering  to  put  him  in  possession  of  the  farm,  and 
to  give  him  2001.  if  he  wovld  give  up  his  right  to 
the  real  estate  in  favour  of  hie  sisters,  and  stating 
that  the  landlord  wotdd  do  as  the  trustees  thought 
fit  concerning  the  tenancy  of  the  farm      There- 
upon the  nephew,  vnthoui  having  had  any  in- 
dependent advice,  executed  a  deed  whereby  in  con- 
sideration of  2002.  paid  to  him  by  the  trustees, 
and  also  in  consideration  of  the  natural  love  aiid 
affection  which  he  bore  towards  his  sisters,  he  con- 
veyed the  real  estate  to  the  trustees  upon  trust  to 
sell  and  to  hold  the  proceeds  upon  the  trusts  of 
the  will,  and  lie  was  afterwards  accepted  as  tenant 
of  the  farm.    On  a  bill  by  the  nephew  to  set  aside 
the  deed  .- 
Held  {affirming  the  decision  of  the  Master  of  the 
Rolls)  that  tlie  execution  of  the  deed  had  been 
obtained  from  the  nephew  by  coercion,  and  thcU  it 
must  be  set  aside  with  costs  as  against  the  trustees. 
Tuis  was  an  appeal  by  the  tmstees  of  the  will  of 
Francis  Ellis  from  an  order  of  the  Master  of  the 
Bolls,  setting  aside  with  costs  as  against  the  trus- 
tees a  deed  executed  by  John  Ellis,  the  testator's 
nephew,  under  the  circumstances  stated  in  the 
above  head-note,  on  the  ground  that  he  had  exe- 
cuted it  under  coercion. 


The  hearing  before  the  Master  of  the  Bolls  is 
reported  in  25  L.  T.  Rep.  N.  8.  7,  where  the  dr- 
cumstances  of  the  case  wul  be  found  fully  stated. 

It  is  only  necessary  to  add  that,  at  the  time  the 
testator  made  his  will  he  was  possessed  of  con- 
siderable personalty,  luid  held  only  a  smaU  quan- 
tity of  real  estate.  Subsequently  he  pnrcbased 
certain  real  estate  at  Wrawby  for  1300I„  12001  of 
which  he  borrowed  from  his  bankers,  depositing 
the  title  deeds  of  the  purchased  property  with 
them  by  way  of  security.  He  then  built  a  new 
farmhon'se  on  this  property  at  a  cost  of  900L, 
which  sum  he  also  borrowed  of  his  bankers  oa  the 
same  security. 

The  value  of  the  farming  stock  on  the  Flix- 
borough  farm  was  about  8001. 

The  trustees,  seeing  that  if  the  mortgage  on  the 
Wrawby  estate  were  paid  out  of  the  testator's  per- 
sonalty nothing  would  remain  for  the  other 
legatees,  took  the  opinion  of  counsel  on  the 
matter.  The  counsel  whom  they  consulted  said : 
"  I  am  of  opinion  that  John  Ellis  is  entitled  to  the 
real  property,  free  of  incumbrances,  and  to  have 
the  debt  to  the  bankers  paid  out  of  the  personalty, 
the  testator  having  clearly  manifested  an  intention 
to  exonerate  the  Wrawby  property  within  the 
meaning  of  the  17  &  18  Vict.  c.  113 :  (see  Stoae 
v.Barh'r(l  Dr.  &  Sm.  212);  Smith  v.  Smith  [Z 
Giff.  263);  and  Euo  v.  Tathain  (1  N.  R.  529.)  lam 
of  opinion  that  the  utmost  the  executors  can  ven- 
ture to  do  with  reference  to  the  Flixborough  pro- 
perty, is  to  lay  the  exact  state  of  the  case  before 
John  Ellis,  end  suggest  that  he  should  assent  to 
such  an  abatement  of  tho  legacy  to  him  of  the 
Flixborough  farming  stock,  Ac.,  as  may  be  in  pro- 
portion to  the  abatement  the  legatees  and  annui- 
tants will  have  to  suffer.  Anv  attempt  to  exercise 
any  pressure  upon  him  would  render  them  liable 
to  very  serious  consequences,  if  John  Ellis  were  to 
take  proceedings  against  them  in  Chanoeiy.  It 
appears  that  whether  John  Ellis  takes  the  whole 
or  a  part  only,  or  none  of  the  Flixborough  per- 
sonalty, there  will  clearly  not  be  sufficient  to  satisfy 
the  legacies  and  annuities,  and  that  both  legatees 
and  annuitants  will  have  to  abate." 

The  Solicitor-General  ( Jessel,  Q.  C),  Fry,  Q.  C, 
and  Bcdwell,  for  the  appellants. — We  contend  that 
the  deed  ought  to  be  npheld,  and  if  not  that,  at 
any  rate  the  trustees  are  entitled  to  their  costs. 
They  only  induced  the  plaintiff  to  carry  out  what 
they  supposed  to  be  the  intention  of  the  testator, 
who  must  have  intended  his  nephew  to  take  the 
real  estate  subject  to  the  mortgage.  The  testator 
having  died  after  the  decision  in  Eno  v.  TathtM 
(7  L.  T.  Rep.  N.  S.  664 ;  4  Giff.  181),  and  before  the 
date  of  the  Act  which  in  consequence  of  that 
decision  was  passed  to  amend  Locke  King's  Act, 
the  plaintiff  was  entitled  to  have  the  mortgage  on 
the  real  estate  paid  out  of  the  testator's  personal 
estate.  In  £tio  v.  Tot^m,  a  bequest  of  all  the  testa- 
tor's personal  estate  to  his  executrix  subject  to  the 
payment  of  his  just  debts  and  funeral  and  testa* 
mentary  expenses  was  held,  on  the  construction 
of  Locke  King's  Act  (17  &  18  Vict.  c.  113),  a  suffi- 
cient manifestation  of  an  intention  that  a  i^ 
estate  was  not  to  be  primarily  liable  to  a  mortg^Gi 
the  effect  of  this  decision,  which  was  prononnow 
in  Jan.  1863,  being  to  limit  considerably  the  in- 
tended operation  of  Locke  King's  Act,  an  An 
amending  that  Act  was  passed  in  1867  (30  i  " 
Vict,  c  69),  the  Ist  section  of  which  providw 
that  "  in  the  construction  of  tho  will  of  any  person 
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who  may  die  after  the  31st  Dec.  1867,  a  general  | 
direction  that  the  debts,  or  that  all  the  debts  of  the 
testator  shall  be  paid  oat  of  his  personal  estate, 
shall  not  be  deemed  to  be  a  declaration  of  an  inten- 
tion contrary  to,  or  other  than,  the  nile  established 
by  the  said  Act  (i.e.,  Locke  Kiiu;'8  Act),  unless  such 
contrary  or  other  intention  shiul  be  further  declared 
by  woms  expressly  or  by  necessary  implication, 
referring  to  all  or  some  of  the  testator's  debts  or 
debt  charged  by  way  of  mortgage  on  any  part 
of  his  real  estate."  The  trustees,  therefore,  did 
nothing  more  than  construe  the  testator's  will  in 
accordance  with  what  the  L^slature  shortly 
afterwards  (the  testator  died  in  Deo.  1865)  enacted 
should  from  the  end  of  1867  be  the  role  as  to  the 
construction  of  wills,  and  we  contend  that  they  were 
justified  in  inducing  the  plaintiff  to  execnte  a  deed 

S'ving  effect  to  that  construction  of  the  will.  They 
d  not  employ  coercion  or  undue  influence  in  obtain- 
ing the  pmintiff's  execution  of  the  deed,  but  wrote 
to  nim  giving  him  time  for  reflection,  and  making 
a  fair  offer  to  him  for  no  selfish  objects  of  their 
own,  but  with  an  honest  wish  to  carry  out  what 
they  considered,  and  we  sabmit  were  justified  in 
considering,  to  be  the  real  intentions  of  the  testa- 
tor. And  the  plaintiff  deliberately  executed  the 
deed  for  the  valuable  consideration  of  a  sum  of200{., 
and  of  being  accepted  as  tenant  of  the  farm,  where- 
by he  became  entitled  to  the  farming  stock,  which 
was  of  considerable  value.  We  contend  that  the 
deed  ought  to  be  upheld  as  being  a  family  arrange- 
ment, deeds  of  that  nature  being  specially  favoured 
by  the  courts.  Duress  of  eoods  is  not  sufficient  to 
invalidate  a  deed  of  &miiy  arrangement  at  law ; 
there  must  be  duress  of  the  person  to  render  such 
a  deed  void.  The  same  rule  prevails  in  courts  of 
equity,  where  such  a  deed  can  only  be  set  aside 
oil  the  gronnd  of  nndue  influence;  the  foot  of 
its  having  been  procured  by  influence  is  not 
sufficient  to  invalidate  it,  unless  the  person  exer- 
cising the  influence  derives  some  benefit  under  the 
deed.  In  Hoghtoii  v.  Hoghion  (15  Beav.  278)  the 
Master  of  the  Rolls  held  that  the  same  principles 
are  not  applied  to  family  arrangements  as  to  deal- 
ings between  strangers.  So,  too,  in  the  Irish  case 
of  Wettbij  V.  WeHhy  (2  Dr.  &  W.  502)  it  was  stated 
by  Sugden,  L.  C,  that  the  court  will  endeavour  to 
support  family  arrangements,  even  where  resting 
upon  grounds  which  might  not  be  considered 
satisfactory  if  the  transaction  had  occurred  be- 
tween strangers.  The  same  principle  was  recog- 
nised in  the  old  case  of  WijcherUij  v.  WyckerUy 
(2  Ed.  175),  before  Northington,  L.  0.  Upon  these 
grounds  we  sabmit  that  the  deed  ought  to  be 
npbeld,  but  if  your  Lordships  should  come  to  a 
contrary  conclusion,  we  contend  that  at  any  rate 
the  trustees  ought  not  to  be  made  to  pay  costs, 
as  they  acted  thronghout  the  matter  with  an 
honest  wish  to  carry  out  the  testator's  in- 
tentions, and  to  protect  their  eegtui»  que  trust. 
They  were  trustees  for  the  residuary  legatees,  and 
not  for  the  plaintiff,  till  he  was  accepted  as  tenant 
of  the  farm.  They  were  guilty  of  no  breach  of 
trust,  and  we  contend  that  they  should  not  be 
made  to  pay  costs,  especially  as  the  plaintiff  did 
not  apply  to  them  before  fihng  his  bill.  [During 
the  argument,  Lord  Justice  Melusb  referred  to 
Tennent  v.  Tenn«nt»,  L.  Bep.  2  Sa  App.  6.] 

Withont  calling  upon 

Sir  Richard  BaggaUay,  (^C,  and  Maenaghien, 
who  appeared  for  the  plaintiff ;  and 

CoUman,  who  appecuvd  for  tlio  testator's  nieces, 


Lord  Justice  James  said  that,  in  his  opinion,  the 
decree  of  the  Master  of  the  Bolls  was  perfectly 
right,  both  in  the  relief  which  he  had  g^ranted  and 
in  making  the  trustees  pay  the  costs  of  the  suit. 
There  was  no  room  for  any  reasonable  doubt  as 'to 
the  meaning  of  the  will.  The  testator  clearly  inti- 
mated a  wish  that  his  nephew  should  remain  tenant 
of  the  farm,  and  bequeathed  him  the  farming  stock, 

?rovided  the  landlord  would  accept  him  as  tenant, 
a  addition  to  that,  the  testator  gave  him  all  his 
real  estate,  and  he  gave  pecuniary  legacies  to 
his  nieces  and  to  certain  other  persons.  On 
the  testator's  death  the  trustees  found  that  if 
they  gave  effect  to  the  obvious  meaning  of  the 
will,  there  would  not  be  sufficient  assets  to  pay  the 
legacies,  and  it  occurred  to  them  that  if  the  testator 
had  been  aware  of  the  real  state  of  his  assets  be 
would  not  have  given  so  much  to  his  nephew.  No 
doubt  they  honestly  believed  this,  but,  as  trustees 
of  the  will,  it  was  their  bounden  duty  to  carry  out 
the  trusts  of  the  will  strictly  and  impartially,  and 
they  bad  no  ri^t  to  use  their  power  as  trustees,  or 
any  other  power  they  bappeuM  to  possess,  for  the 
purpose  of  making  a  new  will  for  the  testator. 
They  took  a  different  view  of  the  matter,  and 
determined  to  use  their  power  and  influence  to 
induce  the  nephew  to  give  up  some  of  the  property 
to  which  he  was  entitled  under  the  will.  Before 
taking  any  steps  for  this  purpose,  they  took 
counsel's  opinion  on  the  matter,  and  were  distinctly 
warned  that  any  attempt  to  exercise  pressure  upon 
the  nephew  would  render  them  liable  to  very 
serious  consequence  if  he  were  to  take  proceedings 
against  them  in  Chancery.  In  spite  of  this  warn- 
ing, they  persisted  in  carrying  out  their  own  idea. 
One  of  them,  who  waa  also  agent  to  the  landlord, 
went  to  the  landlord  and  made  such  a  state- 
ment of  the  case  to  him,  that  he  said  that,  unless 
the  nephew  acted  rightly  and  honourably  in  the 
matter,  he  wonld  not  accept  him  as  tenant 
of  the  farm.  Then  the  trustee  wrote  to  the  plain- 
tiff, making  certain  proposals,  and  threatening  him 
with  the  ]o.ss  of  the  farm  unless  he  accepted  them. 
The  trustees  clearly  were  guilty  of  a  breach  in 
duty  in  thus  endeavouring  to  induce  the  landlord 
not  to  accept  the  plaintiff  as  tenant  of  the  farm, 
and  thus  to  defeat  the  testator's  intention,  unless 
he  accepted  their  terms.  The  trustees  were  not, 
in  his  Lordship's  opinion,  animated  by  the  desire 
of  gaining  any  advantage  for  themselves  by  getting 
their  own  legacies  paid ;  but,  nevertheless,  it  was 
as  clear  a  case  of  breach  of  trust  as  his  Lordship 
had  ever  seen.  The  Master  of  the  Bolls  was  there- 
fore perfectly  right  in  setting  aside  the  deed  which 
the  plaintiff  was  thus  coerced  into  executing.  It 
was,  however,  urged  that  the  trustees  ought  not 
to  pay  the  costs  of  the  suit,  as  they  had  acted 
honestly,  and  with  no  selfish  intention  of  gaining 
any  benefit  for  themselves.  The  fact  that  they 
were  morally  right  was  no  excuse.  When  the  bill 
was  filed,  they  resisted  it  in  the  most  hostile  man- 
ner ;  and,  having  been  beaten,  they  must  like  any 
other  unsuccessful  litigant,  pay  their  opponent  s 
costs. 

Lord  Justice  Mellish  said  that  he  was  of  the 
same  opinion. 

Appeal  aecordlngUi  dismisged  with  ecste. 
Solicitors  for  the  appellants,  iScoM  and  Co.,  for 
Henry  Liversidge,  Winterton. 

Soncitors  for  the  respondents,  R.  Lamherl 
and  Son,  for  Slisplierd,  Crust,  Todd,  an  I  Mills, 
Beverley. 
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V.C.  M.]      Be  The  Great  Oceanic  Telbokafh  CoicrAirT  (LnaxED)  (Habwabd's  Case.)       [V.C.  M. 


▼.  C.  MAJUirS*  OOVBT. 

Reported  bj  O.  I.  F.  Coon  and  T.  H.  Cabsos,  Eiqn., 
Barriaton-at-Law. 


Sattmlay,  Nov.  11, 1871. 

He  TuK  Great  Oceanic  Telbseafh  Coxpant 
(Limited)  (Harwabs's  Case). 

Company — Unqxuilified  perton  aetvng  at  director — 
Implied  (igreement  to  take  minimwrn  qiudifieatitm 
in  shareg. 
A  man  viho  acts  at  director  of  a  company,  mwti  be 
eonridered  at  liaving  applied  for,  and  having  eon- 
trotted  to  accept,  that  mimber  ofslutrea  whim  con- 
ttituies  the  minim/um  qiialifica,tion  for  a  director. 
H.  was  advertised  in  the  prospectus  of  a  company 
as  a  director,  and  attended  a  meeting  of  directors 
at  which  an  allotment  committee  was  appointed, 
who  afterwards  allotted  to  H.  fifty  shares,  which 
was  fixed  by  the  articles  of  association  as  the  min- 
imum fualifieation  for  a  director.  If.  subseqnently 
signed  a  chcqito  on  the  company'i  bankers    as 
a  director. 
Held,  that  although  H.  had  made  no  express  appli- 
cation for  sluires,  he  was  liable  as  a,  contributory 
in  respect  of  fifty  shares. 
AtwointNKD  summons. 

This  was  an  application  by  the  official  liquidator 
of  the  Great  Oceanic  Telegraph  Company  that 
Harward's  name  mieht  be  placed  on  tne  list  of 
contribatorioB  as  liable  in  respect  of  fifty  shares. 

The  prospectus  of  the  company  was  issued  in 
Feb.  1869,  and  the  company  was  registered  in  Sept. 
1869  with  a  nominal  capital  of  600,000?-.  in  shares 
of  10?.  each. 

It  was  provided  by  the  articles  of  association, 
which  were  dated  the  17th  Sept.  1869,  that  the 
qualification  of  a  director  should  be  fifty  shares 
standing  in  his  own  name  solely,  and  on  which  all 
calls  should  have  been  paid.  It  was  also  provided 
that  the  company  might  commence  business  before 
all  the  shares  had  been  subscribed.  Not  more  than 
1200  of  the  shares  were  taken,  and  the  operations 
commenced  bv  the  company  proved  s  feilure.  On 
the  29th  April  1870  it  was  ordered  by  the  court  to 
be  wound-up. 

It  appeared  that  Harward's  name  was  published 
as  a  director  in  the  prospectus  of  the  company  ; 
that  Harward  was  present  at  a  meeting  of  the 
board  of  directors  held  on  the  19th  Oct.  1869,  at 
which  a  committee  was  appointed  to  allot  shfkres ; 
and  that  on  the  3rd  Nov.  1869,  fifty  shares  in  the 
company  were  allotted  to  Harward  by  this  com- 
mittee. It  also  appeared  that  on  the  18th  Jan. 
1870,  B[arward  signed  as  a  director  a  cheque  on 
the  company's  bamcera,  which  was  applied  in  pay- 
ment of  a  debt  incurred  by  the  company. 

Harward,  on  the  other  hand,  stated  in  his  affi- 
davit that  he  had  never  seen  a  copy  of  the  articles 
of  association,  and  was  not  aware  until  after  the 
winding-up  that  the  qualification  of  a  director  was 
fixed  ftt  fifty  shares.  He  denied  that  he  had  ever 
applied  for  fiftv  shares,  and  stated  that  he  had 
only  agreed  to  become  a  director  conditionally — 
its  soon  as  he  was  satisfied  that  there  was  a  fair 
prospect  of  the  success  of  the  qpmpany.  As 
regards  the  meeting  of  the  19th  Oct.  1889,  he  said 
thnt  he  had  on  that  day  been  present  at  a  meeting 
of  the  directors  of  another  company ;  and  that,  the 
meeting  of  the  directors  of  the  Oceanic  Telegraph 
Company  being  held  immediately  afterwaras  in 
the    same  room,  ho  had  remained  in   order  to 


satisfy  himself  as  to  the  prospects  of  that 
pany;  but  he  denied  that  he  had  tokMi  my 
part  in  tibe  business  trmsaoted.  As  to  tm 
signature  of  the  cheque,  he  snd  tiiat  be  only 
signed  it  to  get  rid  of  the  creditor,  add  that  ii» 
company's  bankers  refused  to  acknowledge  his 
signature,  and  did  not  cash  the  cheque  until 
another  signature  had  been  obtained. 

The  chief  clerk  refused  to  place  Harward's 
name  on  the  list,  and  the  n»tt«r  was  now  a^joomed 
into  court. 

OJasse,  Q.O.  and  Higgint  for  the  oftdti  Uqoi* 
dator,  contended,  first,  that  inasmuch  as  Hsrward 
had  been  held  out  as  a  director,  and  had  continued 
to  act  as  a  director  tM  long  as  there  was  anything 
to  do,  he  had  bound  himself  to  accept  fifty  shares, 
which  was  the  minimum  qnaMcstion  tore,  director: 
secondly,  that  by  his  presence  at  tiie  meetiojg  of 
directors  at  which  the  allotment  commtete»  waa 
appointed,  Harward  had  constituted  Hbe  oommittae 
his  agents  to  allot  him  fifty  shares,  and  theref ora ' 
must  be  taken  ae  having  formally  aocepted  thoni. 
They  referred  to 

Curri«-s  Case,  3  DeO.  J.  ft  8. 3S7 ;  8  L.  T.  Bep.  N.  S. 

472; 
Levita's  Case,  L.  Bap.  3  Ch.  86 ;  17  L.  T.  Bep.  N.  8. 

337; 
G.  B.  Levita's  Case,  L.  Bep.  5  Cli.489:  22 1..  T.  Bap. 

K.  S.  9B5  ; 
Kisieaid's  Cats,  L.  Bep.  11  Eq.  192;  2SL.T.Bep.  N.S. 

4S0: 
Letkt's  Cow,  L.  Bap  8  Ch.  469 ;  23  L  T.  Bq>.  N.  & 
724. 
The  VicE-CHANCEtLOR  referred  to  Be  Disderi  and 
Co.  (L.  Rep.  11  Eq.  242;  23  L,  T.  Bep.  N.  8. 
694). 

Cotton,  Q.C.  and  Coode  for  Harward,  contended 
on  the  authority  of 

Abercom'i  Case,  4  Da  O.  F.  &  J.  78 ;  S  L.  T.  Bep.  N.S. 

236; 
imperial  Lamd  Credit  Corporation,  18  W.  B.  1191 ; 
.^ttaWx'*  Com,  L.  Bap.  2  Eq.  435 ; 
that  no  agreement  to  take  shares  could  be  inferred 
from  what  Harward  had  done.    It  was  a  fiiUacy  to 
argue  that  Harward  had  constituted  the  aUotaseat 
committee  his  agents  to  allot  him  shares ;  for  that 
committee  wan  only  appointed  to  allot  shares  t» 
those  who  applied  for  them,  and  Harward  had 
made  no  express  application.    In  lie  Disderi  and 
Co.,  the  question  was  not  whether  the  directon 
were  to  ho  placed  on  the  list  of  oontributories ; 
but  whether,  being  on  the  list,  they  were  to  be 
considered  as  the  holders  of  paid  up  shares.    Theif 
also  referred  to 

Toihill's  Case,  L.  Bep.  1  Ch.  85 ;  13  L.  T.  Bap.  N.  8. 

485; 

Chapman's  Case,  L.  Bep.  2  Eq.  S67 ;  14  L.  T.  Bap. 

N.a.  752. 

CRasse  was  not  called  on  to  repljr. 

The  Vioe-Ohancehor. — This  is  an  application 

by  the  official  liquidator  to  place  Mr.  Harward's 

name  on  the  list  of  oontributories,  which  has  been 

refhsed  by  my  chief  clerk;  with  that  refbsal  I 

cannot  concur.    It  appears  that  the  prospectus  of 

this  companv  was  issued  in  Feb.  1869 ;  and  that 

in  it,  and  in  fact  from  first  to  last,  Mr.  Harward's 

name  was  advertised  and  held  out  as  a  director  of 

the  comfiany.    The  mere  fact  of  a  man  being  held 

out  as  a  director  would  not,  in  ray  opinion,  be 

sufficient  to  make  hini  liable  as  a  contributory,  if 

there  were  nothing  more.    But  here  there  is  more. 

The    articles   of  association  which    provide  that 

the  mimimnm  qualification  of  a  director  shall  be 

fifW  paid-up  shares,  are  dated  17th  Sept.  1869; 

ana  thirty-two  days  after  that  date,  on  the  19th 


Digitized  by 


Google 


Jan.  13.  1672.] 


THE  LAW  TIMES  BEPOBTS. 


[Vol.  XXV.,  N.  S.-691 


V.C.  M.] 


Fbnsock  v.  Pesnocx. 


[V.O.  M. 


Oot,  I  find  that  Harwasrd  wm  present  at  s 
meeting  of  the  board  of  directors.  I  must 
treat  him  as  being  boaud  to  know  that  he 
had  no  right  to  sit  at  that  meeting  as  a 
director,  unless  he  had  taken  fifty  shares, 
and  paid  all  calls  upon  them.  It  is  admitted 
that  he  was  present,  but  it  is  said  that  he  took 
no  part  in  tne  bnsinoss.  But  he  was  present 
at  a  meeting  of  directors,  and  in  what  capacity 
could  he  have  regarded  himself  as  sitting  there  ? 
fie  took  as  much  part  by  being  present  silently, 
as  if  he  had  spoken.  At  tliat  meetmg  a  committee 
of  allotment  wa«  appointed  which  had  a  difBcult 
task  to  perform.  Only  about  a  thousand  shares 
had  been  applied  for,  and  under  these  circum- 
stances reasonable  men  would  have  returned  the 
deposits  and  stopped  the  operations  of  the  com- 
puiy.  I  find,  however,  that  on  the  3rd  Nov.  1869, 
the  committee  of  allotment  met  and  allotted  fifty 
•hares  to  Harward.  Daring  all  this  time  he  had 
expressed  no  intention  of  withdrawing  from  the  com- 
pany ;  and  can  I  permit  him  to  say  that  he  had  not 
applied  for  shares,  and  that  ^he  conunittee  had  no 
authority  to  allot  them  to  him  P  My  view  of  the  law 
is  that  a  man  by  acting  as  a  director  must  be  con- 
sidered as  having  applied  for,  and  having  contracted 
with  the  company  to  accept,  that  number  of  shares 
which  is  the  minimum  qualification  for  a  director. 
In  the  present  case,  therefore,  I  must  consider 
Harward  as  having  applied  for  and  having  agreed 
to  take  fifty  shares.  It  was  his  duty  to  know  that 
-on  the  3rd  Nov.  fifty  shares  were  allotted  to  him. 
Now  what  was  Harward's  conduct  ?  The  company 
had  entered  upon  an  abortive  undertaking,  and 
would  need  payment  for  the  shares.  Two  months 
«lapse  from  the  3rd  Nov.  1869 :  did  he  repudiate  ? 
Though  he  had  constituted  himself  one  of  a  body 
which  had  incurred  liability,  he  did  not  take  a 
single  step  to  repudiate  what  he  had  done.  In 
Jan.  1870,  a  creditor  of  the  company  applied  to 
Mm  for  money,  and  Harward  gave  him  a  cheque 
which  he  had  signed  as  director.  He  thus  con- 
olnsively  and  'finally  established  himself  in  the 
position  of  a  director  of  the  company.  It  is  said 
that  the  bank  did  not  recbgnise  his  signature ;  but 
that  does  not  alter  the  fact  that  he  signed  the 
<^eque  as  director.  And  the  probable  explanation 
of  this  is  that  his  name  had  not  been  sent  in  to 
the  company's  bankers  as  one  authorised  to  sign 
cheques.  All  these  facts  prove,  first,  that  Harward 
imd^took  to  bo  a  director  of  the  company;  secondly, 
that  he  acted  as  a  director.  And  wliat  must  be 
the  coBsequeuce  P  I  am  sorry  to  find  that  some 
of  the  earlier  cases  give  colour  to  the  argument 
that  Hjarward  is  not  to  be  liable  as  a  contributory. 
But  the  more  recent  cases  are  the  other  way.  The 
Marquis  of  Abereorn's  case  turned  upon  the  fact 
that  the  Marquis  had  never  acted  as  a  director. 
In  Austin's  case  it  was  proved  that  Mr.  Austin  had 
repadiated  the  character  of  director.  It  is  clear 
from  the  judgment  of  Wood,  V.C,  that  he  thought 
Ifr.  Austin  had  a  narrow  escape,  and  the  de- 
cision turaed  entirely  on  the  acts  of  repudiation. 
In  the  cases  both  oi  A.  Levita  asd  G.  H.  Levita 
th«  liabiUt^  to  contribute  was  enforced.  In  the 
case  of  Luderi  atid  Co.  a  decision  on  this  im- 
mediate ouestion  was  not  called  for ;  but  I  there 
considerea  the  subject,  and  expressed  my  opinion 
that  a  man  by  acting  as  a  director  must  be  taken 
to  have  accepted  a  director's  qualification  in 
shares.  Leek't  case  before  the  Court  of  Appeal 
has,  I  hope,  finally  settled  the  law  upon  this  point. 


And  I  find  there  that  the  Lord  Justices  concurred 
in  the  opinion  which  I  expressed  in  the  case  (»f 
Diederi  and  Co.  Mr.  Harward's  name  must 
therefore  be  placed  on  the  list  as  the  holder 
of  lifty  shares,  and  he  must  pay  the  costs  of  the 
proceedings  both  in  chambers  and  in  court. 

Solicitors:   John  Tucker;  Fratieia  and  Bosan- 
qtcet. 

Friday,  Nov.  24, 1871. 

Pbnnock  v.  Pjsnnock. 

Gijl    hij    Kill  —  Conairudion  —  Whether    ahsoliite 

interest,  or  life  estate  with  power  of  appointment. 
A  testatrie   exercised  a  general  poieer  of   appoint- 
ment ocer  an  undivided  share  of  reallij  containsd 
in  a  post-nuptial  aelHoneiU  as  follows ;  "  I  direct, 
UmU,  ami  appoint  aU  tlie  said  share  of  real  estate 
unto  J.  H.,  his  Iteirs,  eiiecutors,  administrators, 
and  assigns,  irt  trust  to  stand  possessed  thereof, 
and  to  enjoy  the  rents,  profits,  and  income  arising, 
a)id  to  arise  therefrom  for  his  oion  absolute  !we, 
for  and  during  tlie  ter)n  of  his  natural  life,  with 
power  to  take  and  apply  the  whole  or  any  paH  of 
the  capital  arising  therefrom  to  and  for  his  oion 
benefit,  a)%d  from  and  after  the  decease  (f  J.  H.t 
I  direct  llie  same,  sutfject  as  aforesaid,  to  he  equally 
divided  atnongst  my  nepheios  and  nieces." 
Held,  that  J.  S-  took  a  life  interest  with  a  power 
of  absolute  disposition  over  tlie  fee;  and  J.  H., 
lowing  died   wiihowl    having  done    any   act  in 
exercise  of  the  power,  tlie  gift  over  was  carried 
into  effect. 
This  was  a  petition  for  distribution  of  a  fund  in 
court  representing  the  pi'oceeds  of  the  sale  of  real 
estate  sold  under  a  deci'ee  in  a  partition  suit. 
By  a  post-nuptial  settlement  dated  the  5th  July 

1869,  an  undivided  share  in  realty  was  settled 
upon  Hannah  Hurst,  the  wife,  for  life,  with  a 
general  power  of  appointment  after  the  death. 
On  the  26th  Oct.  1869,  a  suit  for  partition  of  the 
property  in  question  was  instituted,  in  which  the 
nusband  and  wife  were  plaintiffs,  and  on  the  29th 
Jan.  1870,  a  decree  for  sale  was  made.  The  pro- 
perty was  sold  on  the  3rd  Aug.  1870. 

Hannah  Hurst  made  her  will,  dated  the  4th  Jan. 

1870,  and  after  reciting  the  settlement  the  will 
continued  as  follows :  "  In  exercise  of  the  said 
power  .  .  .  Idohereby  direct,  Umit,  and  appoint 
all  the  said  parts  and  shares  of  and  in  the  said 
.  .  .  real  estate  .  .  .  unto  my  said  hus- 
band, John  Hurst,  his  heirs,  executors,  adminis- 
trators, and  assigns,  in  trust  to  stand  possessed 
thereof,  and  to  enjoy  the  rents,  profits,  and  income 
arising,  and  to  arise  therefrom  for  his  own  absolute 
use  for  and  during  the  term  of  his  natural  life, 
with  power  to  take  and  apply  the  whole  or  any 
part  of  the  capital  arising  therefrom  to  and  for 
Lis  own  benefit,  and  from  and  after  the  decease  of 
my  said  husband  I  direct  the  same,  subject  as 
aforesaid,  to  be  equally  divided  amongst  such  of 
my  nephews  and  nieces  as  shall  be  then  living, 
and  the  two  children  of  my  late  nephew  Joshua, 
they  taking  one  share  equally  between  them.'* 
And  the  wUl  contained  power  K)r  the  husband  to 
sell  the  property. 

Hannah  Hurst   died  on  the    9th  June    1870, 
and  John  Hurst   died  on   the   22nd  June    fol- 
lowing, intestate.     The    petition  was   presented' 
by  some  of  the  nephews  and  nieces  oi  Hannah 
Hurst. 

Glaste,  Q.C.  and  Nalder,  for  the   petitioners. 
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contended  that  John  Hurst  took  under  his  wife's 
will  a  life  interest  only  with  an  absolute  power  of 
appointment ;  and  that  inasmuch  as  he  had  done 
no  act  disposing  of  the  property  for  the  benefit  of 
himself  or  anybody  else,  the  gift  over  contained 
in  the  will  toot  effect.     They  referred  to 

Reith  T.  Seymour,  4  Bau.  ^ ; 

Bradly  r.  Watcolt,  13  Vea.  445 ; 

Doe  r.  aiwer,  1  C.  B.  448. 

0.  0.  Edwards  and  /.  T.  Huniphroj  for  parties 
in  the  same  interest. 

Pcareon,  Q.C.  and  A.  0.  Maiieii  for  the  heir-at- 
law  of  John  Hurst,  contended  that  he  was  entitled 
to  the  money,  on  the  ground  that  John  Hurst  took 
an  absolute  interest  in  the  property  under  the  will. 
They  referred  to 

Holmei  T.  Oodson,  8  De  O.  M.  &  0. 152 ; 

Nmclan  y.  WaUh,  4  De  Q.  A  Sin.  584 ; 

Re  McueweWt  Will,  24  Bear.  248; 

Wealt  T.  Olive,  S2Bea,T.  421 ; 

Jbt  David'g  Tnut,  Johns.  405 ; 

Barton  r.  Barton,  SK.A3.  512  : 

Re  Mortlock's  Tnut,  3  K.  ft  J.  456. 

Olaese  was  not  called  on  to  reply. 

The  ViCB-CiiASCELLOK. — I  have  to  ascertain  the 
intention  of  a  testatrix  who  had  a  power  to  appoint 
certain  real  estate,  and  has  exercised  the  power  in 
these  words.  [His  Honour  read  the  will  as  above 
stated.]  It  is  contended  that  this  is  a  gift  of  the 
fee  simple  in  this  property  to  the  husband  of  the 
testatrix';  and  I  have  been  referred  to  a  number  of 
cases  in  which  property  was  ^ven  in  terms  suffi- 
cient to  carry  an  absolute  interest,  and  words 
having  been  superadded  to  the  gift,  the  super- 
added words  have  been  disregarded.  Now  it  is 
not  denied  that  if  in  the  present  case  the  limitation 
had  been  to  the  hasband  for  life  with  a  power  of 
appointment  and  a  gift  over  in  default  of  appoint- 
ment, and  if  the  husband  had  died  without  exer- 
cising the  power,  the  gift  over  would  have  taken 
effect.  The  actual  gift  is  to  the  husband  for  life 
"  with  power  to  take  and  apply  the  whole  or  auy 
part  of  the  capital  arising  therefrom  to  and  for  his 
own  benefit,"  and  after  the  husband's  death  the 
property  "subject  as  aforesaid"  is  to  go  to  the 
nephews  and  nieces  of  tho  testatrix.  Wnat  is  the 
meaning  of  the  words  "  subject  as  aforesaid  P  "  It 
is  clear  that  in  these  words  the  testatrix  intended 
to  express  that  the  gift  to  her  nephews  and  nieces 
was  to  bo  subject  to  the  exercise  of  the  power 
which  she  had  previously  given  to  her  husband. 
It  has  been  argued  that  the  testatrix  intended  to 
give  an  absolute  interest  to  her  hnsband.  But  if 
so,  why  did  she  make  him  tenant  for  life  ?  In  my 
opinion  ho  took  a  life  interest  under  the  will, 
together  with  an  absolute  power  of  disposition 
over  the  property.  He  could  have  exercised  this 
power  in  nis  own  favour  or  in  favour  of  anybody 
else  he  wished ;  but,  subject  to  the  exercise  of  that 
power  the  property  was  to  go  to  the  nephews  nnd 
nieces.  In  so  construing  tne  will,  I  believe  that 
my  decision  will  be  in  accordance  with  the  previ- 
ous authorities,  and  especially  with  the  case  of 
Meith  V.  Seytnour,  which  was  referred  to  during 
the  argument.  Tliere  a  gift  of  personal  estate  to  a 
wife  for  life,  with  a  direction  that  after  her  death 
one  moiety  thereof  should  be  at  hor  entire  disposal, 
either  by  will  or  otherwise,  was  held  to  amount  to 
an  estate  for  life  in  the  wife,  with  a  power  of  ap- 
pointment. I  shall  adopt  a  similar  construction 
^■ere ;  and  as  John  Hurst  died  a  few  days  after  his 

'e  without  exercising  the  power,  the  gift  over 


contained  in  the  will  took  effect,  and  this  money  is 
divisible  among  the  nephews  and  nieces  of  the 
testatrix. 

Solicitors,   CoUijer  and   Go. ;    A.  C.  Edward f  ; 
Milne,  JtiddeU  and  MeUor;  Lever  and  Son. 


Dee.  4  and  5, 1871. 

iteTuE  Imperial  Land  CoxpAm-  of  Mabseilles 
(LnuTBo)  (Towksbsd's  Case). 

Company — Application  for  shares — Non-reeeipt  of 
notice  of  aUotmeui — Betractaiion. 

An  appUcaiion  in  writing  was  made  hy  a  person  for 
shares  in  a  company ;  an  aUotment  teas  made  to 
him  in  mirsuanee  of  such  application,  and  notice 
of  the  (Motmenl  icas  posted  to  him,  btU,  in  conse- 
quence ofhishaviny given  an  insufficient  address  in 
the  form  of  application,  the  loiter  of  allotment  rcas 
not  received  by  him  in  due  course  of  post,  hut  loas 
returned  to  the  company  through  the  Post  office. 
The  applicant  then  not  having  received  any  notice 
of  tlte  allotmejU,  wrote  to  the  company  withdraw- 
ing his  application,  but  on  the  following  day  Ite 
received  the  notice,  the  company  having  repoated  it 
to  the  proper  address: 

Held,  that  inasmtKh  as  his  not  having  duly  received 
the  notice  ofallohnent  was  aitribtUable  to  his  own 
mistake,  he  was  not  at  liberty  to  retract  his  offer  to 
take  the  sliares,  and  must,  therefore  be  placed  on 
the  list  of  contributories. 

This  was  an  application  to  discharge  an  order  made 
in  Chambers  removing  the  name  of  Mr.  Joseph 
Henry  Townsend  from  the  list  of  contributories 
of  the  Imperial  Land  Company  of  Marseilles 
(Limited). 

The  company  was  formed  in  the  early  part  of 
1866,  with  a  capital  of  1,600,0007.  in  80,000  shares  of 
20{.  each.  It  was  part  of  the  plan  of  the  company 
to  offer  a  certain  number  of  shares  to  those  who 
held  shares  in  the  Credit  Foncier  and  Mobilier  of 
England  (Limited),  and  there  were  accordingly  two 
forms  of  application  for  shares  annexed  to  the 
prospectus,  one  of  which  was  supplied  to  the 
general  public,  and  tho  other  to  shareholders  in 
tlie  Credit  Foncier.  In  each  form  the  applicant 
was  directed  to  give  his  name  and  address  in  full. 

On  the  6th  March  1866,  Mr.  Joseph  Henry 
Townsend,  a  solicitor  in  Dublin,  and  a  shareholder 
in  the  Credit  Foncier,  applied  through  his  brokers, 
Messrs.  Woodlock  and  O'Donnell  of  Dublin,  for 
thirty  shares  in  the  Marseilles  Company,  and  at 
the  same  time  paid  a  deposit  of  1{.  per  snare.  In 
tho  form  of  application  he  stated  nis  address  as 
"36,  Westland-row,"  omitting  the  word  "  Dublin." 

On  the  15th  March  fifteen  out  of  the  thirty  shares 
were  allotted  to  him,  and  on  the  16th  a  notice  of 
such  allotment  was  posted,  addressed  to  him  at 
"  36,  Westland-row  "  only.  This  notice  however 
did  not  reach  Mr.  Townsend,  and  was  returned  to 
the  company's  secretary  through  the  Post-office.  It 
was  then  found  that  the  letter  of  application  for  the 
shares  was  stamped  with  the  name  of  the  firm  of 
Woodlock  and  O'DonneD,  Dublin,  whereupon  the 
secretary  of  the  company  on  the  20th  March  for- 
warded the  letter  of  aJlotment  to  Messrs.  Woodlock 
and  O'Donnell,  requesting  them  to  hand  it  to  Mr. 
Townsend.  On  the  same  day  Mr.  Townsend  wrote 
and  sent  the  following  letter  to  the  company's 
secretary  : 
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36,  Wa«tland-row,  Dublin,  March  20, 1866. 
Sib, — All  mV  ftriends  here  who  applied  for  shares  in 
yoax  oompany  haTin;  leoeired  notioes  of  their  allotments 
on  the  16th  inat.,  I  mtrine  received  no  notification  of  any 
allotment  to  me  np  to  Uie  present  time,  I  now  begr  to 
withdravr  my  application,  and  shall  feel  obliged  by  yonr 
returning  my  deposit  ot  301.  —  I  am.  Sir,  your  Tery 
obedient  seiraat,  J.  H.  Townsbnd. 

The  notice  of  allotment  was  finally  received  by 
Mr.  Townsend  on  the  following  day,  the  2lBt  March. 
The  company  declined  to  accede  to  his  request  for 
the  retnm  of  his  deposit,  on  thq  ground  that  his 
not  having  duly  received  the  notice  of  allotment 
was  owing  to  his  having  neglected  to  add  the 
word  "  Dublin  "  to  his  address  in  his  letter  of 
application. 

Calls  were  made  npon  Mr.  Townsend  from  time 
to  time  in  respect  of  the  fifteen  shares,  but  were 
always  resistea  by  him. 

In  Dec.  1867  the  company  was  wonnd-up,  and 
Mr.  Townsend  was  settled  on  the  list  of  contribn- 
tories,  bnt  ultimately  the  chief  clerk  made  an 
order  directing  his  name  to  be  removed  from  the 
list.  From  this  order  the  o£5cial  Kqaidator  now 
appealed. 

Olatte,  Q.  C.  and  Hlggins,  for  the  official  liqui- 
dator.— In  the  first  place  we  were  not  obliged 
to  give  any  notice  of  allotment  whatever ;  signing 
and  returning  the  form  of  application  was  alone 
sufficient  to  make  Townsend  a  shareholder :  (Re 
The  United  Porie  and  Ocnei-al  Ltsurance  Compamj, 
Tucker's  cofie,  20  W.  R.  88).  In  the  next  place  the 
notice  would  have  duly  reached  Townsend  bad  it 
not  been  for  his  own  mistake  in  not  giving  his  fall 
address,  and  he  cannot  now  take  advantage  of  his 
own  mistake.  If  the  letter  had  reached  its  desti- 
nation, there  would  unquestionably  have  been  a 
complete  contract.  But  the  contract  was  in  fact 
complete  the  moment  the  letter  was  posted.  It  is 
the  act  of  posting  which  makes  the  contract,  and 
the  parties  are  not  answerable  for  any  mistake 
made  by  tho  Post-office :  [Diinlop  v.  IVgging, 
1  H.  of  L.  Cas.  381 ;  Duncan  v.  Topham,  8  C.  B. 
225).  There  can  be  no  donbt  that  there  was  a 
good  contract  at  all  events  on  the  21st  March, 
when  Townsend  finally  received  the  notice  of  allot- 
ment. An  offer  or  apjilication  to  take  shares  is  a 
continuous  ofier,  and  must  be  considered  as  being 
renewed  every  moment  until  the  contract  ia  com- 
pleted by  the  acceptance  of  it. 

Adam  V.  LindteU,  6  Bam.  A  Aid.  681 ; 

Chithr  on  Contnuste,  5th  edit.,  pp.  11  and  12 ; 

Pothier,  vol.  2,  pp.  14  *  15. 
If,  instead  of  disputing  his  liability,  he  had  tak<>n 
out  a  summons  under  sect.  35  of  the  Companies 
Act  1862,  the  issue  might  have  been  raised  while 
the  company  was  a  going  concern;  but  he  is 
now  too  late,  a  winding-up  order  having  been 
made. 

Re  The  CUvelanA  Iron  Company,  ex  parte  Steven$on, 
16  W.  B.  95. 
CoUoH,  Q.C.  and  Loeoek  Wehb,  for  Townsend, 
snbmitteid  that,  as  he  was  a  shareholder  in  the 
Credit  Fancier,  the  secretary  must  have  looked  for 
his  name  and  address  in  the  books  of  that  company 
in  order  to  ascertain  whether  he  was  entitled  to 
an  allotment  of  shares  in  the  Marseilles  com- 
pany, and  must  be  therefore  taken  to  have  known 
nis  proper  address.  A  person  applying  for  shares 
in  a  company  is  not  bound  by  an  allotment  until 
the  notice  of  allotment  is  received  : 

The   Britieh    and   American   Telegraph    Company 
(Limifed),  v.  Colton  L.  Bep.  6  £z.  108; 


Re  Britith  and  American  Steam  Navigation  Company, 
Ward't  Cote,  L.  Bep.  10  Eq.  659 ;  22  L.  T.  Bep. 
N.  8.695; 

Re  Conelantinaple  and  Alexandria  Hotel*  Company, 
Finueane't  Caee  20  L.  T.  Bep.  N.S.  729 ; 

Riidpath'i  Caee  L.  Bep.  11  Eq.  86. 

To  constitute  a  binding  contract  there  must  be  the 
application  for  shares,  tho  allotment,  the  notice  of 
allotment,  and  acquiescence ;  Re  National  Savinge 
Bank  Aeeociatimi,  Hebb't  Case  (L.  Bep.  4  Eq.  9 ; 
16  L.  T.  N.S.  308).  We  contend,  therefore,  that 
Townsend's  retractation  was  valid. 

The  Vice-Chaxcbllor  (after  stating  the  facts). — 
It  is  perfectly  clear,  beyond  all  possibility  of  doubt, 
that  if  Mr.  Townsend  had  added  the  word  "  Dublin  " 
to  the  "  36,  Westland-row  "  in  his  application  for 
shares,  on  the  morning  of  the  17th  March,  at  the 
latest,  he  would  have  received  the  letter  of  allot- 
ment. Kow,  then,  to  whom  .is  the  blame  attri- 
butable ?  If  he  did  not  regularly  receive  his  letter 
of  allotment,  it  waa  most  un(K)ubtedly  from  an 
omission  on  his  own  part.  Being  a  professional 
man,  a  solicitor  in  Dublin,  I  should  have  expected, 
when  it  waa  explained  to  him  that  it  was  from  his 
own  omission  to  put  his  proper  address,  that,  in- 
stead of  attempting  to  wriggle  out  of  the  liability 
upon  the  shares,  ho  would  have  at  once  said,  "  It 
is  my  iault  that  I  did  not  put '  Dublin ;'  of  course 
I  ought  to  have  done  so ;  tnerefore  I  will  put  you 
in  the  same  position  as  if  my  letter  had  been  filled 
up  properly ;  send  me  the  letter  of  allotment  now, 
and,  as  it  is  mj  fanlt,  I  will  treat  this  letter  as  if  I 
had  received  it  on  the  17th."  That  would  have 
been  the  proper  course.  However,  this  does  not 
appear  to  have  been  the  opinion  of  Mr.  Towns- 
end,  and  he  attempts  to  avail  himself  of  his  own 
error  to  raise  a  contest  with  the  company  as  to 
whether  they  are  to  return  his  deposit,  and  to 
take  advantage  of  his  own  default  in  order  to  get 
his  money  back,  and  so  be  in  the  situation  as  if 
he  had  never  applied  for  the  shares  at  all.  I 
have  had  a  very  lengthened  argument  indeed,  and 
it  turns  very  much  upon  very  nice  points  of  law ; 
and  I  have  now  to  decide  upon  them.  I  am 
bound  to  say,  taking  all  the  case^  together,  I  do 
not  think  the  law  tdmits  of  much  doubt.  It  is, 
I  apprehend,  perfectly  clear  that  to  constitute  a 
contract  to  take  shares  in  a  company  there  must 
be  an  application  for  tho  shares,  and  there  must 
be  an  allotment,  and  a  communication  of  the 
allotment  to  the  applicant.  Still  further  the 
law  seems  to  go — and  I  think  reasonably  so — 
that  it  is  not  sufficient  that  the  letter  should 
have  been  posted  to  the  applicant  informing  him  of 
the  allotment,  but  it  must  oe  received  by  him.  That 
is  settled  by  several  cases.  I  need  not  do  more  than 
refer  to  The  British  and  American  TcUgraph 
Company  v.  CoUon  (sup.),  which  decides  that, 
although  the  letter  may  have  been  posted  to  the 
applicant  informing  him  of  the  allotment  having 
been  made,  if  in  consequence  of  some  confusion  in 
the  numbers  in  tho  street,  or  from  any  other  cause 
not  attributable  to  the  applicimt,  the  letter  does 
not  reach  him,  he  is  to  be  considered  as  if  it  had 
never  been  sent  to  him  at  all.  I  apprehend  no  case 
has  decided,  nor  do  I  think  any  case  ought  to  de- 
cide, that  a  man  is  to  be  considered  in  the  same 
position  as  if  he  had  not  received  the  letter  where 
the  non-receipt  of  it  is  attributable  to  his  own 
fault.  In  this  case  Townsend  would  have  received 
the  letter  if  he  had  complied  with  that  which  the 
form  imposed  upon  him,  namely,  the  obligation  to 
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Rive  his  address  in  full.  I  pnt  the  qnestion  to  Mr. 
Cotton  thus :  Suppose  the  form  had  been,  "I  apply 
for  these  shares,'  and  a  letter  sent  to  him  at  the 
address,  would  that  be  clearly  binding  upon  him  ? 
And  Mr.  Cotton  seemed  at  once  to  admit,  if  that 
had  been  the  form,  he  would  have  been  bound.  No 
doubt  it  is  not  in  words,  but  in  substance  it  is 
identical.  The  company  inyite  persons  who  wish 
to  have  shares  to  apply  for  them,  and  to  g^ve  the 
address.  Here  the  applicant  does  not  give  the 
address.  I  think  itis  distinctly  implied  that  a  letter 
sent  to  the  address  which  he  gives  shall  be  taken 
as  baying  been  sent  to  him.  Take  thb  case :  What 
a  monstrous  thing  it  would  be  if  a  man  might,  by 
giving  a  false  address,  or  b^  omitting  part  of  his 
address,  get  out  of  the  liability  that  wonld  other- 
irise  fall  upon  him  !  The  question  here  is,  to  whom 
is  the  fault  to  be  attributed  P  To  whom  can  it  be 
attributed  but  to  Mr.  Townsend  himself  P  A  very 
lengthened  argument  has  taken  place  to  show  me 
that  the  company  might  by  research  have  found 
out  where  he  was.  First  of  all,  it  was  said  that  he 
was  a  shareholder  in  the  Credit  Fonder  and 
Mobilier  of  England  (Limited),  and  that  as  the 
secretary,  Mr.  Lowe,  was  the  secretary  of  the  one 
company  and  the  other,  Mr.  Lowe  might  have 
known  and  supplied  the  word  "  Dublin."  Then 
again  it  is  said  that  there  was  the  name  of  a  Dublin 
broker,  and  if  they  had  looked  at  the  stamp  upon 
it  they  would  hare  seen  that  it  came  from  Dublin, 
and  therefore  it  ought  to  have  been  filled  ap  with 
"Dublin"  after  "Westland  Row,"  I  think  the 
answer  to  all  that  is  very  obvious.  All  this  busi- 
ness is  transacted  in  a  great  hurry ;  the  clerks  have 
not  time  to  look  to  see  where  every  man  lives ; 
therefore  it  is  incumbent  on  him  to  give  the 
address.  And  it  amounts  to  a  contract  if  the 
letter  comes  with  the  address  that  he  gives  ;  if 
duly  posted  that  is  a  notice  to  him,  and  as  Towns- 
end  gave  "  Westland-row  "  only,  I  consider  it  as 
good  a  notice  to  him  as  it  he  liad  added  the  word 
"  Dublin,"  and  it  had  reached  Dublin.  Now  is 
there  any  anthorit^  on  the  subject  P  Many  au- 
thorities have  been  cited,  and  I  cannot  help  thinking 
that  the  case  of  Adamt  v.  Lindsell,  is,  after  all,  the 
authority  most  applicable  to  this  case.  It  is  a  case 
veiy  fuUy  commented  nj)on  by  Kelly,  C.  B.,  in 
that  case  of  The  British  and  American  Telegraph 
Company  t.  Oolton.  It  is  a  very  short  case,  ana  a 
Tery  plain  one ;  it  is  this : — The  person  who  desires 
to  sell  goods  writes  to  the  person  proposing  to 
buy  them,  offering  them  at  a  certain  price  on  re- 
ceiving a  reply  by  return  of  post.  The  proposed 
buyer  lived  at  Bromsgrove,  a  well-known  town  in 
the  county  of  Worcester.  The  seller  directed  the 
letter  to  Bromsgrove,  Leicestershire,  the  conse- 
qaenoe  of  which  was  that  the  letter,  inst«id  of 
airiying  the  next  day,  was  delayed  two  days,  and  the 
receiver  of  the  letter  wrote  and  accepted  the  offer. 
The  question  was,  whether  that  was  a  binding 
offer.  Now,  it  is  perfectly  clear,  if  it  meant  re- 
ceiving the  answer  by  return  of  post,  it  was  not 
80,  and  therefore  there  was  no  binding  contract ; 
bat  if  it  meant  an  answer  as  soon  as  the  conduct 
of  the  seller  would  enable  the  buyer  to  give  an 
answer,  then,  although  the  buyer  did  not  get  the 
letter  till  the  third  day,  when  he  answered  it, 
tMX^pting  the  offer,  there  was  a  binding  contract. 
The  question  was,  in  whom  did  the  fault  lie  P  Now 
I  need  not  go  to  that  part  of  the  case  in  which 
Lord  Tenterden  points  out  all  the  questions,  but 
to  that  part  in  which  he  says,  all  that  is  to  be  dwio 


is  that  there  must  be  an  answer  by  return  of  post. 
He  says: — "The  defendants  must  be  considered 
in  law  as  making,  during  every  instant  of  the  time 
their  letter  was  travelling,  the  same  identical  offer 
to  the  plaintiffs;    and  then   the  contract  is  com- 
pleted by  the  acceptance  of  it  by  the  latter.    Then 
as  to  the  delay  in  notifying  the  acceptance."    This 
is  the  passage  which  is  peculiarly  applicable  to- 
this    case:  —  "That    arises     entirely   from    the 
mistake    of  the   defendants,    and     it    therefore 
must    be    taken,   as    against    them,    that    th& 
plaintiff's  answer  was  received  in  coarm  of  post." 
That  is,  as  I  have  said,  if  they  had  not  made  a 
mistake,  the  answer  would  have  arrrived  upon  the 
second  or  third  day,  but  their  own  mistake  caused  ft 
delay  to  the  fifth  day ;  he  answered  by  return  of 
post  according  as  he  received  the  letter.  But  there 
the  court  says  the  delay  arose  entirely  from  the 
mistake  of  the  defendants,  and  therefore  must  be 
taken  as  against  them,    although  the    plaintiff's 
answer  was  received  in  due  course  of  post.     I  say 
in    the  same  words,  in  this  case 'the  delay  wa» 
caused  entirely  by  the  omission  of  the  defendant^ 
Mr.  Townsend,  to  put  his  proper  address  to  the 
letter.    He  has,  in  my  opinion,  contracted  with  the 
company  that  a  letter  aadressed  to  him  at  a  place 
which  he  gives  as  his  address  shall  be  a  duly  postea 
letter,  and  he  who  has  caused  the  mistake  is  not 
the  person  entitled  to  take  advantage  of  it.    The 
company  did  all  they  could;  they  complied  with  the 
requirements  of  his  letter.    I  do  not  desire  to  have 
recourse  to  the  letter  of  the  20th  March  at  all; 
this  was  a  letter  duly  addressed  to  him,  which  he 
ought  to  have  received,  and  which  he  would  have 
received,  but  for  his  own  mistake  or  defimlt.    I 
must  treat  him  the  same  as  if  the  address  hadbeea 
given.  That,  in  my  opinion,  completely  disposes  of  the 
case,  but  in  order  to  take  away  all   possibility  cf 
excuse,  as  soon  as  the  company  got  back  hia  letter, 
which  is  returned  by  the  post  office,  they  took  this 
course.    I  do  not  think  it  was  the  best  course  that 
might  have  been  taken,  because  I  think  then  tiie 
bustle  and  confusion  of  posting  all  these  letter* 
had  been  got  over,  and  they  might  have    said, 
"  This  is  a  Credit  Foncier  shareholder  ;  let  us  look 
at  the  books  and  see  what  his  address  is,"  and  they 
might  have  supplied  the  word  "  Dublin,"  bat  thej 
do  not  do  so.      Finding  the  name  of  the  brokers 
through  whom  he  had  paid  the  deposit  into  the 
bmk  upon  the  letter,  they  forward  a  letter  upoi 
the  20th  to  those  brokers,  requesting    them   to 
forward  it  to  Mr.  Townsend,  and  the  letter  arriving 
on  the  2l8t,  an  hour  or  two  afterwards  is  htoidea 
by  them  to  Mr.  Townsend,  and  upon    the   2l8b 
therefore,  Mr.  Townsend  gets  the  letter  of  all<^ 
ment;  and  I  do  adhere  to  my  opinion  that  apon 
that  occasion  Mr.  Townsend  ought  at  once  to  have 
said,  "  I  have  written  to  you  a  letter  upon  the  20tfa« 
complaining  that  I  did  not  receive  my  letter  of 
allotment  when  other  persons  did,  bat  I  find  it 
is  entirely  my  own  fault,  as  I  made  a  mJBtakft 
accidenta% ;  therefore  I  will  put  you  in  the  same 
poeition  as  if  I  had  received  it  from  the  asnpany 
to-day.    I  shall  consider  I  ought  to  have  reoeirea 
it  on  the  17th,  and  the  last  tUng  I  should  think 
of  doing  would  be  to  take  advantage  of   my  own 
omission  in   not    putting   my   proper  addresa." 
That  was  the  prt^r  course  to  have  adopted  on 
that    occasion,  but  it  was  not    adopted  oy  Mr. 
Townsend.     Then  it  is  argued  that  bef(x«  the 
letter  of    the  20th  was  sent,  he  had  retracted. 
Upon  that  snbgect  I  am  by  no  means  satisfied.  The 
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letter  of  the  oompaay  was  posted  in  London  on 
the  20tb,  and  his  letter  was  posted  in  Dublin  on 
the  same  day.    The  company  s  letter,  although  it 
did  not  reach  him  on  the  same  day  it  was  posted, 
was  sent  to  him  directly  it  reached  Dublin  upon  the 
21st,  and  his  letter  reached  them  upon  the  21st. 
Now  the  cases  all  concur  in  this,  that  a  letter 
'  becomes  the  property  of  the  person  to  whom  it  is 
.  sent  when  once  put  into  the  post,  provided  it  is 
afterwards    received,    and    therefore    the    com- 
pany's letter  beine  posted  in  London  upon  the 
20th  was  a  good  allotment  upon  the  20th.    I  am 
.dearly-  of   opinion    there    was    a    good    allot- 
ment upon   the   16tb,   although   the   20th  was 
within   reasonable   time,  and    the  letter  having 
been  received  by  him  on  the  21st,  I  must  consider 
that  was,  at  all  events,  a  notification  to  him  of  the 
allotment.    But  then  it  is  said  that  he  had  counter- 
manded it  on  the  same  day.     Now,  I  have  not  a 
particle  of  evidence  to  show  which  of  the  two  letters 
iras  posted  first,  and  there  being  no  evidence  to 
show  that  Ifr.  Townsend's  preceded  the  company's, 
I  ain  bound  to  make  every  presumption  against  Mr. 
Townsend,  and  hold  that  it  is  incumbent  on  him  to 
show  that  his  letter   was  posted    before    theirs. 
That  he  has   not  done,  ana  I  shall  assume  their 
.  latter  was  posted  in  London  before  his  in  Dublin, 
and  therefore  I  decide  against  Mr.  Townsend,  first, 
'  upon  the  ground  I  have  already  stated,  that  the 
letter  of  the  16th  being  directed  to  the  address  he 
had  given  was  a  good  letter  of  allotment  to  him ; 
and  secondly,  if  that  had  failed,  at  all  events  the 
letter  of  the  20th  was  a  good  letter  of  allotment ; 
and,  in  my  opinion,  upon  every    ground   he  is 
bound  by  tnat  letter  <^  iUlotment.    Another  topic 
was  that  there  liad  been  great  delay,  and  at  one 
time  I  was  rather  inclined  to  think  there  was  some- 
thing in  that.      All   this  took  place  in    March, 
1866,   and  the   caavpeay  was   not  wound-up  till 
Dec.,  1867.    Now,  if  the  company  had  acquiesced 
in  the  repudiation  of  his  shares  all  that  time,  there 
might  have  been  a  good  deal  in  that  point,  that  it 
was  too  long;  but  it  turns  out  that  up  to  a  very 
late  period  there  were  demands  on  one  side  and  re- 
flistwce  on  the  other ;  he  threatening  to  bring  an 
action  for  the  return  of  the  deposit,   which  he 
never  did,  and  they  throughout  insisting  that  he 
should  pay  the  calls  made  upon  the  shares,  so  that 
there  was  not  on  either  side  a  retreat  from  the 
battle.    The  company  were  making  demands  npon 
him,  and  he  was  resisting  them ;  therefore,  I  am  of 
opinion  that  the  delay  was  not  fatal  to  the  official 
liquidator.    And  looking  at  all  the  circumstances, 
and  considering    that  many   other    persons   put 
npon  the  list  are  obliged  to  contribute,  lam  untdile 
to  see  that  Mr,  Townsend   has  brouffbt  himself 
within  any  g^und  upon  which  he  ought  to  be  re- 
.  lieved  from  that  liability  which  he  would  have 
incurred  if  his  right  address  had  been  given,  and 
hB  must  therefore  be  put  upon  the  list. 

Solicitors :  Q,  S.  oaaH.  Brandon ;  Be  Jersey  and 
Mitklem. 


Common  1^  Courts. 


COITBT  OP  QUEEV8  UUtHiU.. 

Reported  bj  3.  Sbobtt  and  K.  W.  HcKellab,  Eaqm,, 
B<UTiiten4t-Ijiw. 

WiiiSON  V.  Nbwberby. 

Friday,  Nov.  17, 1871. 

Tew  trees — Duty  of  posgessor — Negligence — Da- 

mwrrer, 
A  dedaratioa  alleged  thai  the  defendant  woe  pos- 
sessed of  certain  yew  trees,  the  clippings  of  which 
.  tocre  to  his  knoioledge  poisonous  to  cattle,  aitd 

cliarged  tho  breajih  of  a  resulting  duty  to  prevent 

the  clippings  from  getting  on  to  tlie  land  of  other 

pwsons. 
add  (on  detnwrrer),  Otat  tlie  alleged  duty  did  ngt 

result  from  the  premises  staled,  and  thai  the  de- 

daraiion  was  therefore  bad. 
DssiURRER  to  a  declaration. 

Declaration.  For  that  before  the  grievancefi, 
&c.,  the  defendant  was  possessed  of  certain  yew 
trees,  then  being  in  and  upon  certain  land  of  the 
defendant's  in  nis  occui»tion,  the  clippings  of 
which  said  yew  trees  were  to  the  knowledge  of  the 
defendant  poisonous  to  horses  and  cattle,  and  there- 
upon it  became  and  was  the  duty  of  the  defendant 
to  take  due  and  proper  care  to  prevent  the  sa^ 
clippings  oS  the  said  yew  trees  from  being  put  or 
placed  in  and  upon  land  other  than  the  land  of  the 
fondant's,  or  in  his  occupation,  where  the  horses 
and  cattle  of  his  neighbours  and  others  might  be 
enabled  to  eat  them ;  and  plaintiff  says,  that  de- 
fendant, disregarding  his  duty  in  that  behalf,  did 
not  take  due  and  proper  care  to  prevent  the  stud 
clippings  from  being  put  and  placed  in  and  upon 
land  ot£er  than  land  of  the  defendants,  or  in  his 
occupation,  where  the  horses,  &o.,  of  his  neigh- 
bours and  others  might  be  enabled  to  eat  them, 
but,  on  the  contrary,  took  so  little,  bad,  and  im- 
proper care  of  the  said  clippings  of  the  said  yew 
trees,  that  the  same  were  put  and  placed  in  and 
upon  land  other  than  land  of  the  defendant,  or  in 
his  occupation,  whereby  the  horses  of  the  plaintiff, 
being  upon  land  where  they  lawfully  might  be, 
were  enabled  to  eat  the  said  clippings  off  the  said 
yew  trees,  and  did  eat  of  the  same,  and  were 
thereby  poisoned  £md  killed,  whereby  plaintiff  lost 
the  value  of  the  said  horses,  and  has  been  other- 
wise damnified. 

Demurrer  and  joinder  in  demurrer. 

HerscheU,  in  support  of  the  demurrer .^The  de- 
claration is  bad,  for  it  alleges  an  absolute  duty  on 
the  part  of  the  defendant  to  prevent  the  yew  tree 
clippings  from  getting  on  to  another  person's  land 
by  any  means  whatever — a  duty  which  cannot  be 
implieid  from  the  only  facts  stated ;  namely,  the 
possession  of  the  yew  tree,  and  the  knowledge  that 
the  dippings  of  yew  trees  are  poisonous.  It  is 
quite  consistent  with  the  facts  alleged,  that  the 
clippings  were  put  on  a  neighbour's  dungheap  by 
his  permission,  or  that  the  clippings  were  made  by 
a  stranger,  and  put  on  the  plaintitf 's  laud  without 
the  knowledge  oi  the  defendant,  in  which  case  the 
defendant  would  clearly  not  be  liable.  The  present 
case,  therefore,  does  not  fall  within  tiiat  of  Fletcher 
V.  Bylands,  (13  L.  T.  Bep.  N.  S.  121,  and  in 
error,  14  L.  T.  Bep.  N.  S.  623), 

Quain,  Q.C.  (with  him  A.  L.  Smith),  in  support 
of  the  declaration. — The  declaration  in  substance 
states  that  the  defendant  knew  the  clippings  from 


Digitized  by 


Google 


696-Vol.  XXV.,  N.  8.] 


THE  LAW  TIMES  REPORTS. 


[Jan.  13,  1873. 


Q.  B.]         Mutual  Tostisb  Wisstmisstbr  Cuaxbkrs  Associatiok  v.  St.  Geob6e*8  Ukios.        [Q.  B. 


the  yew  trees  were  poisonous  to  cattle,  and  that  he 
was  guilty  of  negligence  in  keeping  them  in  such 
a  way  as  to  be  injurious  to  his  neighbours.  The 
defendant  would  not  be  guilty  of  negligence  if  the 
clippings  were  put  on  the  plaintiff's  land  by  a 
stranger.  But  the  declaration  alleges  that  the 
defendant  was  in  possession  of  these  dangerous 
things.  If  so,  he  must  take  due  and  reasonable 
care  to  prevent  them  injuring  his  neighbours. 
The  case  comes  within  that  of  Fhtcher  v.  Rylands 
(uhi  ativ.),  where  it  was  held  that  the  law  casts  on 
every  landowner,  who  keeps  on  his  laud  anything 
of  such  a  nature  that  if  it  escapes  on  to  his  neigh- 
bour's land  it  will  cause  damage  thereto,  an  abso- 
lute duty  to  prevent  such  escape ;  and  also  within 
The  Stdnnarine  Telegraph  Company  v.  Dickson 
(15  C.  B.,  N.  S.,  759 ;  10  L.  T.  Rep.  N.  S.  32),  where 
the  declaration  contained  no  allegation  that  the  de- 
fendants knew  of  the  existence  of  the  cabledamaged. 
"  It  appears  to  me,"  said  Erie,  C.  J.,  "  that  al- 
though the  defendants  acted  in  the  lawful  enjoy- 
ment of  a  right,  they  have  exercised  that  ngnt 
negligently.  If  they  had  used  the  care  and  skill 
which  they  were  bound  to  use,  the  mischief  would 
not  have  happened.  If  one  person,  knowing  that 
another  has  claims  which  conflict  with  his  own, 
carelessly  forgets  them,  he  is  almost  g^uilty  of  a 
wilful  injuiy  : ' — observations  which  seem  strictly 
applicable  to  the  present  case. 

UergcheU,  in  reply,  was  not  called  upon. 

Mellob,  J. — I  am  clearly  of  opinion  that  this 
declaration  is  bad.  The  duty  alleged  is  one  which 
does  not  result  from  the  premises.  The  only  pre- 
mise on  which  the  duty  is  founded,  is  that  "  the 
defendant  was  possessed  of  certain  yew  trees,  then 
being  in  and  upon  certain  lands  of  defendant's  in 
his  occupation,  the  clippings  off  which  said  yew 
trees  were  to  the  knowledgje  of  the  defendant 
poisonous  to  horses  and  cattle."  What  is  the  duty 
alleged  to  result  from  this  P  That  thereupon  "  it 
became  and  was  the  duty  of  the  defendant  to  take 
due  and  proper  care  to  prevent  the  said  clipping 
off  the  said  yew  trees  from  being  put  or  placed  m 
and  upon  other  land  than  land  of  tne  defendant,  or 
in  his  occupation,  where  the  horses  and  cattle  of 
his  neighbours  and  others  might  be  enabled  to  eat 
them."  Now  it  is  not  alleged  that  the  defendant 
knew  of  the  yew  trees  beirg  clipped,  or  that  he  had 
anything  to  do  with  the  escape  of  the  clippings  to 
the  lanaof  the  plaintiff.  Can  it  be  said  that  the 
mere  possession  of  yew  trees  on  one's  land,  is  to 
result  in  such  terrible  consequences  as  this  decla- 
tion  tries  to  make  out  F  I  cannot  believe  that  any 
such  duty  as  alleged  can  be  deduced  from  the  pre- 
mises laid  in  the  declaration.  As  to  the  case  of 
Fletcher  v.  Hylands,  it  furnishes  no  analogy.  The 
foundation  of  that  case  was  an  old  one  in  Salkeld, 
where  it  was  said  that  it  was  the  duty  of  every  man 
to  keep  his  muck  on  his  own  land.  That  is  very 
different  from  saying,  that  if  the  clippings  of  a 
man's  yew  trees  should  by  anv  means  get  on  his 
neighbour's  land  without  his  knowledge,  he  is  to 
be  answerable  for  the  consequences.  I  think  the 
present  case  does  not  fall  within  the  analogy  of  any 
of  the  cases  cited,  and  that  the  declaration  is  there- 
fore bad, 

Lusii  and  Hanken,  JJ.,  concurred. 

Attorneys  for  plaintiff,  Pletot  and  Irvine. 

Attorney  for  defendant,  Phelp$  and  Bidgwick. 


Saiurday,  Nov.  18, 1871. 

Tub  Mutval  TosTims  Wustmikster  CiTAjanBS 
AssociATios  (LiMiTBn)  (apps.)  v.  The  AssBssiteKT 
CoxKissiosEBS  OF  St.  Geokge's'Usioji  (resps). 

Tenenwnt$  $trveturaUy   divided — Conhvl  o^  outer 

door — Kind  of  tenancy — BateabilUy. 

The  appellants  were  owners    <^  the    Westmin^er 

Chambers,  consisting  of  seven  blocks  of  buUdiug, 

each  with  an  entrance  door  and  a  staircase.     They 

contained  altogether  117  seis  of  rootns,  structuraUy 

divided,  eacli.  with  an  outer  door  on  to  the  stair' 

case,  and  having  no  other  eommunication  with 

each  other.     The  street  door  to  each  block  was  kept 

locked  at  night,  and  a  porter,  who  was  hired  by 

the  appellants,  resided  in  each  Hock,  and  had  a 

key  of  and  access  to  aU  the  sets  of  rooms  in  the 

building  for  the  purpose  of  a  general  svperin- 

tendence,  and  as  the  seivant  of  the  ocenpiers.    The 

form  of  agreement   beiiveen  the  appellants  and 

oceitpiet-s,  contained  the  tistial  clatises  in  the  leate 

of  a  separate  house — snch  as  power  to  the  Vartd- 

lord  to  enter  and  paint,-  ana  to  enter  and  see 

repairs  carried  out,  ^c. : 

Held,  thai  each  set  of  rootns  ought  to  be  separaieiy 

placed  upon  the  valuation  list  of  the  parish,  and 

ecu:h  occupier  separately  rated  to  the  relief  of  ike 

poor. 

Special  case  stated  for  the  opinion  of  the  Court  cf 

Queen's  Bench,  pursuant  to  an  order  of  the  Court 

of  General  Assessment  Sessions,  holden  under 

and  by  virtue  of  the  Valuation  (Metropolis)  Act 

1869,  at  the  Guildhall,  Westminster,  on  the  4th 

March  1871. 

The  Mutual  Tontine  Westminster  Chambers  • 
Association  (Limited),  hereinafter  called  the  appel- 
lants, had  objected  before  the  assessment  com- 
mittee of  the  St.  George's  Union  to  the  valua- 
tion of  certain  buildings,  known  as  and  hereafter 
called  "The  Westminster  Chambers,"  as  made 
in  the  valuation  list  of  the  parish  of  St.  Matguet 
and  St.  John,  Westminster,  of  which  the  ap- 
pellants were  the  owners ;  and  being  aggrieved  by 
the  decision  of  the  said  assessment  committee 
thereon,  they  duly  appealed  against  the  same  to 
the  Court  of  General  Assessment  Sessions,  on  the 
ground  (amongst  others)  that  the  Westminster 
Chambers  were  erroneously  assessed  in  the  said 
valuation  list  as  117  hereditaments,  and  should 
have  been  assessed  as  seven  hereditaments  only. 

The  Westminster  Chambers  consist  of  seven 
blocks  of  building,  having  seven  principal  en- 
trances. Each  of  these  blocks  is  divided  into  two 
ranges  by  an  internal  staircase,  which  has  only  one 
door  at  the  principal  or  street  entrance.  These 
blocks  of  buudings  are  structurally  divided  into 
one  hundred  and  seventeen  different  suites  or  sets  of 
rooms,  which  are  quite  distinct  from  each  other, 
like  chambers  in  the  inns  of  court,  and  are  in  some 
instances  let  and  occupied,  and  are  in  every  in- 
stance capable  of  being  let  and  occupied  separately 
as  residences  or  offices ;  each  suite  or  set  of  rooms 
has  an  outer  door,  opening  on  to  one  of  the  said 
internal  staircases,  and  also  an  inner  private  hall 
or  passage,  a  water-closet,  and  a  lavatory.  There 
is  no  means  of  communication  between  these  suites 
or  sets  of  rooms  except  the  said  internal  staircases. 
The  form  of  agreement  hereafter  set  out,  with 
the  memorandum  and  schedule,  shows  the  terms 
npon  which  the  rooms  are  let,  and  such  agreement 
is  to  be  taken  as  forming  part  of  this  case. 
The  outer  or  street  door  to  each  block  of  building 
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is  kept  locked  at  oigbt,  and  a  porter,  who  is  hired 
by  the  appellants,  resides  in  a  distinct  set  of  rooms 
in  the  basement  of  each  block  of  building,  and  has 
a  key  of  and  access  to  the  suites  or  sets  of  rooms 
in  such  building,  for  the  purpose  of  a  general 
snperintendence,  and  as  the  servant  of  the  occu- 
piers respectively,  by  whom  he  is  in  some  cases 
einployed  and  paid  for  looking  after  the  rooms. 

The  Westminster  Improvement  Act,  1853  (16  & 
17  Vict.  c.  176),  8.  69,  applies  to  the  appellants, 
and  enacts : — 

That  where  any  house  erected  on  land  of  the  commia- 
sioners  shall  be  ooonpied,  or  be  intended  to  be  occnpied 
by  different  persons  in  distinct  sets  of  apartments,  the 
oommissioneni,  their  successors  or  assigns,  may,  if  they 
shall  think  fit  so  to  do,  demise  or  sell  any  set  of  apart- 
ments separately  from  the  rest  of  the  said  house. 

The  appellants  provide  gas  for  the  staircases  and 
passages,  and  water  for  the  entire  buildings,  and 
pay  all  rates  and  taxes  in  respect  thereof,  charging 
their  tenants  higher  rents  in  consequence. 

Upon  the  same  facts,  the  commissioners  of  as- 
sessed taxes  had,  under  the  48  Geo.  3,  c.  55, 
stated  a  case  for  the  opinion  of  her  Majesty's 
judges,  as  to  whether  the  assessment  of  the  West- 
minster Chambers  to  the  house  duty  should  be  on 
seven  blocks  of  building,  or  on  each  suite  or  set  of 
rooms,  as  distinct  properties,  according  to  the 
14th  Bule  of  Schedule  B  of  that  Act ;  and  the 
judges  had  decided  that  the  Westminster  Cham- 
bers should  be  assessed  in  seven  blocks. 

The  appellants  contended  that  the  Westminster 
Chambers  ought  to  be  assessed  in  the  said  valua- 
tion list  as  seven  hereditaments  only,  relying  on 
the  decision  of  the  judges  above  mentioned.  The 
respondents  contended  ttiat  that  decision  had  no 
bearing  on  this  case,  and  that  the  Westminster 
Chambers  were  correctly  assessed  in  the  said 
valuation  list,  by  treating  each  of  the  said  suites 
or  sets  of  rooms  as  a  rateable  hereditament. 

The  Court  of  General  Assessment  Sessions  de- 
cided that  the  Westminster  Chambers  ought  to  be 
assessed  as  seven  hereditaments,  and  ordered  that 
the  said  valuation  list  be  altered,  by  striking  out 
the  separate  valuation  of  each  suite  or  set  of  rooms, 
and  inserting  in  lieu  thereof  a  separate  valuation 
of  each  of  the  said  seven  blocks  of  building,  sub- 
ject, nevertheless,  to  a  case  for  the  opinion  'of  the 
Court  of  Queen's  Bench,  on  the  question  whether 
the  Westminster  Chambers  ought  to  be  separately 
valued  in  the  said  valuation  list  in  suites  or  sets  of 
rooms,  as  distinct,  separate,  rateable  hereditaments, 
or  in  seven  blocks  of  building. 

The  said  court  further  ordered  that  the  question 
of  value  be  heard  and  determined  after  the  decision 
of  the  case  by  the  Court  of  Queen's  Bench,  and 
that  the  costs  of  the  appeal  remain  subject  to  the 
order  of  the  Court  of  General  Assessment 
Sessions. 

If  the  court  is  of  opinion  that  the  decision  of  the 
sessions  is  right,  the  valuation  list  is  to  be 
amended  accoridingly,  otherwise  to  remain  as  ap- 
proved of  by  the  assessment  committee  ;  in  either 
case  subject  to  the  decision  of  the  sessions  on  the 
question  of  value,  and  the  costs  of  the  appeal. 

The  following  is  the  form  of  agreement  before 
alluded  to : — 

An  agreement  made  and  entered  into  the  day  of 

18        between  the  Mutual  Tontine  West- 
minster   Chambers    Association    (Limited),   by  George 
Sands  Sidney,  their  secretary,  beremafter  called  the  les- 
sors of  the  oae  part,  and 
hereinafter  called  tho  lessee  of   the  other  part.     The 


lessors  hereby  let,  and  the  lessee  hereby  takes,  all  that 

rooms  numbered  and  being  on  the 

floor  of  the  building,  and  numbered  of  the  chambers 
belonnng  to  the  association,  called  the  Westminster 
Chambers,  situate  in  Victoria-street,  in  the  city  of  West- 
minster, together  with  the  use  of  the  water  closet  and 
washing  closet  attached  thereto,  and  also  the  use  in 
common  with  other  tenants  of  the  entrance  hall,  and 
stairs,  and  lift  leading  to  tho  same  premises,  for  the  term 
of  year  from  the  day  of  18    ,  and  so 

on  from  quarter  to  quarter,  but  determinable  at  the  end 
of  the  first  quarter,  or  of  any  subsequent  quarter,  by 
either  of  the  parties  giving  to  the  other  of  them  three 
calendar  months  previaus  notice  in  writing  for  that  pur- 
pose, and  under  too  quarterly  rent  of  I.,  payable  on  the 
ttsusj  quarter  days,  free  from  all  deductions  whatsoever, 
the  lessors  hereby  agreeing  to  pay  all  taxes,  rates,  assess- 
ments, and  impositions,  parliamentary,  parochial,  or 
otherwise,  charged  or  to  be  charged  on  the  premises,  but 
if  the  premises  shall  be  rendered  uninhabitable  by  fire 
not  originating  therein,  and  not  occasioned  by  the  lessee, 
his  executors,  administrators,  or  assigns,  or  his  or  their 
serrant',  the  rent  shall  be  suspended  until  the  premises 
are  rendered  habitable.  And  the  lessors  and  lessee  hereby 
mutually  agree,  &o. 

Then  came  the  usual  agreements  in  the  lease  of 
a  house,  and  at  the  end  was  added — 

Memorandum. — The  premises  are  taken  by  the  lessee, 
subject  to  the  regulations  made  by  the  lessors  with 
respect  to  the  duties  of  the  porter,  the  supply  of  coal,  and 
other  matters  for  the  general  convenience  of  the  tenants. 
These  regulations  are  set  forth  in  the  schedule  to  this 
agreement,  and  are  to  be  considered  as  forming  part. 
'The  lessors,  however,  reserve  to  themselves  the  right  of 
altering  and  modifying  these  regulations  from  time  to 
time,  as  the  oonTonienco  of  tho  tenants  or  other  circnm- 
stances  may  render  desirable. 

In  the  schedule  referred  to  were — 
The  Rbovlations. 

Memorandum  of  regulations  made  by  the  directors  in 
respect  of  supply  of  coals,  cleaning  rooms,  &o. 

There  are  seven  entrances  to  the  building,  and  the  care 
of  each  entrance,  and  the  rooms  connected  therewith, 
will  be  in  the  charge  of  a  resident  porter,  appointed  and 
removable  by  the  directors.  There  are  duplicate  keys  to 
the  outer  door  of  every  set  of  chambers,  one  of  which  is  to 
be  always  in  the  hands  of  the  portar,the  other  in  the  care 
of  the  tenant,  while  tho  ro^ms  are  in  use.  The  tenants  have 
the  right,  free  of  charge,  to  tho  general  services  of  the 
porter,  within  the  scope  of  his  general  duties,  as  herein- 
befcro  defined.  Tenants  have  the  right  to  the  special 
services  of  the  porter,  as  hereinafter  defined,  upon  the 
terms  hereinafter  mentioned.  Coals  are  supplied  by  the 
directors  at  a  charge  of  3^^.  per  measure  of  900cubio 
inches,  and  wood  at  Id.  for  each  fire  lighted,  and  gas  is 
brought  to  the  entrance  of  each  set  of  rooms,  and  may  be 
laid  on  by  the  tenants  at  their  own  expense,  if  desired. 
Tenants  are  not  allowed  to  have  stores  of  coals  in  their 
rooms.  The  general  duties  of  the  porter,  and  which  are 
to  be  performed  free  of  charge  to  the  tenants,  are  as 
follows : — To  be  constantly  in  attendance  in  the  section 
of  the  building  committed  to  his  charge,  either  by  himself 
or,  in  his  temnorary  absence,  by  some  trustworthy 
assistant.  To  cleanse  every  morning,  before  nine  o'clock, 
A.K.,  the  general  stairs,  passages,  lifts,  and  entrances 
attached  to  the  section,  and  to  attend  to  the  lighting  and 
extinguishing  of  the  gas  therein.  To  receive  and  deliver 
to  the  sOTeral  tenants  all  letters,  paroels,  and  messages, 
and  to  receive  the  keys  of  the  outer  doors  of  the  several 
sets  of  rooms  from  the  tonants  on  their  leaving  for  the 
night.  To  attend  to  the  regular  and  proper  supply  of 
coals  to  the  several  apartments.  The  special  services  of 
the  porter  wkioh  he  is  bound  to  render  to  the  several 
tenants,  if  required,  at  a  charge  of  It.  Gd.  per  week  for 
eaoh  room,  comprise  the  cleansing  and  arrangement  of 
each  such  room,  and  the  lighting  of  the  several  fires, 
whenever  required.  Any  extra  servioes  required  of  the 
porter  by  the  tenant,  and  which  are  not  inconsistent  with 
his  general  dnties,  are  to  be  the  subjects  of  special 
arrangement.  Any  servioes,  whether  special  or  exixa,  so 
rendered  by  the  porter,  will  be  rendered  as  the  servant 
of  the  tenant,  and  for  which,  or  the  consequences  thereof, 
the  aasociatioa  will  not  be  responsible. 

Poland  argpacd  for  the  appellants  that  the  re* 


Digitized  by 


Google 


698- Vol.  XXV.,  N.  s.] 

THE  LAW  TIMES  REPORTS. 

[Jan.  13, 1872: 

QB.] 

LocKwooD  V.  Jenkinson. 

[QB. 

spondents  were  wrong,  and  the  Court  of  Greneral 
Assessment  Sessions  were  right.  The  general 
superintendence  of  the  chambers,  reserved  by  the 
appellants  through  the  porter  of  each  blocli,  ren- 
ders the  occupation  that  of  mere  lodgers,  who 
ought  not  to  be  separately  assessed  to  the  relief  of 
the  poor.  By  the  registration  cases  which  have 
been  decided  under  the  different  Acts  concerning 
the  representation  of  the  people,  the  test  for  sepa- 
rate rating  has  been  not  the  structural  severance 
of  the  tenement  only,  but  also  the  reservation  by 
the  landlord  of  the  control  of  the  outer  door : — 
HenretU  v.  Booth,  15  C.  B.,  N.  S.,  500 ; 
Pitt  V.  SmedUy,  7  M.  A  0.  85. 

Maiu»lij,  Q.  C.  and  Strceten  appeared  for  the 
respondents,  but  were  not  heard. 

CbcKBURX,  C.  J. — There  is  no  occasiod  to  call 
upon  the  other  side.  The  case  is  a  very  clear  one. 
l^ere  can  be  no  doubt  that  each  occupier  of  the 
hundred  and  seventeen  sets  is  separately  rateable  to 
the  relief  of  the  poor,  and  consequently  there  should 
be  a  valuation  of  each  in  the  assessment  list.  The 
alteration  in  the  original  list  by  the  Court  of  Ge- 
neral Assessment  Sessions,  was,  therefore,  an 
error,  and  must  be  set  right.  The  question  in 
these  cases  always  is,  whether  the  occupier  has  a 
distinct  and  separate  habitation,  or  is  a  mere  in- 
mate with  the  landlord.  Sometimes  it  is  not  easy 
to  say  which  he  is,  but  one  of  the  tests  adopted  is 
whether  the  landlord  reserves  to  himself  the  con- 
trol of  the  outer  door,  so  that  although  liable,  per- 
haps, upon  the  contract  between  them,  yet  the 
tenant  cannot  maintain  trespass  against  the  land- 
lord for  entering  his  rooms.  Here,  I  conceive,  in 
accordance  with  that  rule,  these  occupiers  would 
have  been  mere  inmates  if  the  appellants  had 
reserved  the  control  of  the  outer  door  of  each  block 
of  buildings.  To  decide  whether  they  have  done 
BO,  I  look  at  the  agreement  between  them  and  the 
occupiers.  I  find  in  the  agreement  all  the  character- 
istics of  a  lease,  and  in  the  clauses  all  the  provisions 
of  a  tenancy  under  a  lease.  The  landlord  has  no 
right  to  enter  the  premises  which  are  to  be  occupied 
by  the  tenant.  There  is  to  be  a  porter  in  each 
block  appointed  by  the  appellants,  but  he.  is  only 
for  the  convenience  of  the  mhabitants,  not  to  secure 
fbr  the  landlord  a  control  over  the  rocHns,  or  a  right 
to  enter  them.  It  is  stipulated  that  the  porter 
may  take  care  of  the  keys  in  the  absence  of  the 
occupiers,  but  he  is  bound,  as  their  servant,  to  give 
them  up  when  asked  for  them.  There  is  nothing 
in  the  agreement  to  prevent  a  man  from  going  out 
and  takmg  his  key  in  his  pocket.  It  seems,  there- 
fore, to  be  a  plain  case,  for  the  agreement  fails  to 
show  anch  a  control  over  the  outer  door  in  the 
landlord,  as  to  enable  him  to  exclude  the  tenant 
from  entering  without  being  liable  for  trespass. 

Blackbtthh,  J. — I  am  of  the  same  opinion.  In 
this  case  it  is  the  duty  of  the  overseers  of  every 
parish  to  make  a  valuation  list  of  their  parish,  and 
It  is  the  duty  of  the  aasessmest  committee  to 
revise  the  vsluation  lists,  in  aooordance  with  the 
statutes.  If,  therefore,  each  set  of  these  rooms  is 
liable  to  the  poor  rate,  and  each  occupier  is  rate- 
able, the  committee  ought  to  put  each  set  in  Uie 
list.  No  doubt,  in  pomt  of  law,  a  landlord  may 
agree  to  let  a  portion  of  his  house  upon  any  terms 
be  pleases,  bnt  the  rateability  of  the  tenant  must 
depend  upon  the  agreement  containing  the  terms 
of  the  tenancy,  if  t£ere  be  one,  or  upon  the  facts 
concerning  his  oecopation,  if  there  ne  no  aeree- 
nMOt.    I  think  it  will  be  found  that  all  these 


registration  cases  come  to  this, — when  there  is  no 
demise  in  writing,  it  becomes  of  importance  to 
consider  the  control  of  the  outer  door ;  bnt  when 
there  is  a  lease  or  an  agreement  before  the  coort, 
from  which  the  nature  of  the  tenancy  may  bo 
gathered,  it  is  not  of  so  much  consequence 
what  control  the  landlord  has  over  the  door. 
In  the  case  of  Reg.  v.  Smith  (30  L.  J.  74,  M.  C. ; 
2  L.  T.  R«p.  N:  S.  437),  the  question  was 
whether  the  appellant  had  exclusive  occupatioa 
of  the  whole  of  his  house,  and  the  ground 
upon  which  the  judgment  of  Hill,  J.  and  mysdf 
was  given  in  favour  of  the  exclusive  occupation, 
was  the  substance  of  the  agreement,  by  which 
we  considered  that  the  appellant  had  retMued 
possession  of  all  the  rooms,  although  he  bad 
agreed  to  allow  another  person  to  have  the 
occupation  of  some  of  them.  The  substance  oE 
the  agreement  was,  too,  the  ground  of  our  de- 
cision in  Boade  v.  Tnimpingha  (L.  Biep.  6  Q.  B. 
56;  23  L.  T.  Rep.  N.  S.  821).  Now,  look  at  this 
agreement,  and  say  whether  it  can  be  maintained 
that  the  lessor  did  not  intend  to  part  with  tho 
control  of  the  various  rooms  to  the  occupiers.  It 
seema  to  me  that  such  an  assertion  would  b» 
monstrous.  It  is  clear  that  each  tenant  has  the 
exclusive  occupation  of  his  rooms,  and  ought  to  bo 
rated  separaJiely.  It  is  suggested  in  the  case  that 
our  decision  in  this  way  is  opposed  to  that  of  the 
judges  who  have  decided  concerning  these  same 
premises  with  respect  to  the  inhabited  house  da^; 
but  there  each  tenement  must  be  a  distinct  pro- 
perty, and  that  point  is  of  no  authority  with  regard 
to  the  present  question. 

Meluih,  J. — I  am  entirely  of  the  same  opinioa. 
The  stipulations  of  this  agreement  are  onunarily 
found  in  the  lease  of  a  house,  about  which  there  is 
no  doubt  of  its  distinct  rateability.  The  usual 
powers  of  re-entry  contained  in  it  would  be  un- 
necessary if  Mr.  Poland's  contention  were  right. 
All  the  clauses  go  to  show  a  separate  tenancy,  and 
it  is  a  mistake  to  say  that  the  porter  is  in  any  way 
the  representative  of  the  appellants ;  he  is  pro- 
vided by  them,  but  that  is  an  arrangement  for  the 
convemence  of  the  tenants.  There  is  no  dntr 
upon  his  part  inconsistent  witii  the  separate  and 
distinct  tenancy  of  each  of  the  occupiers.  They 
can  employ  him  in  cmy  way  they  like.  There  maj 
be  nice  pomts  as  to  the  amount  of  control  a  lan£' 
lord  has  over  the  outer  door,  but  upon  this  agree- 
ment there  can  be  no  doubt  the  occupiers  a^Kild 
be  rated  separately. 

Judgment  for  the  respondmUa. 

Attorneys  for  appellants,  BurcheUf. 

Attorneys  for  respondents,  CaprotH  DaU<m,  and 
HUehins. 


Tuetday,  Nov.  21,  1871. 
LocKwoQB  v.  IxsKisaax. 

Deed  of  composition  eueigning  estate  a»d  <leUt — 
Beeaqfre-ageignment  by  trustees — Power  tf  deUer. 
to  «N« — Banhruptey  Law  OonsoUdation  Act,  1840, 
•.  191  —  Banhntptoy  Act  1861,  ss.  192  tmi 
197. 

To  cm  aetionfor  debt,  drfendant  pleaded  a  e<nnpo»i' 
Hon  deed,  under  sect.  192  of  the  Sankrupley  AA, 
1861,  by  which  plamtiff  had  assigned  his  ettata  to 
trustees,  and  aoerred  that  this  cause  of  aciion  was 
vested  m  the  trustees.  Plaintiff  repUsd,  «aMM«' 
out  a  dause  of  the  eomposiiion  d»ed,  wMA 
provided  that  the  trustees  might  re-assign  iha  estatt 
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to  the  plaintiff,  and  averred  that  the  eompotitioii 
v>a»  paid,  that  the  trustees  had  re-atsigned  the 
estate  to  the  plaintiff,  and  that  the  plaintiff's  rirfht 
of  suing  for  m  e  dell  da  imed  had  rei'i  ved.  Defendan  t 
rejoined  that  the  alhged  re-assignment  n-as  not  in 
pursuance  of  the  Banhruptcy  Act,  or  under  the 
sanction  of  the  Court  of  Bankruptcy : 
Held,  upon  demurrer,  that  the  plaintiff  had  no  right 

to  sue  in  his  oum  name. 
Ckoss  demnrrers  to  a  pica,   replication,  and  re- 
joinder. 

The  declaration  contained  counts  for  money 
lent  by  the  plaintiff  to  the  defendant,  and 
for  interest  upon  and  for  the  forbearance  at 
interest  by  the  plaintiff,  at  the  defendant's  re(juest> 
of  moneys  owing  from  the  defendant  to  the  plamtiff, 
and  for  money  found  to  be  dne  from  the  defendant 
to  the  plaintiff  on  accounts  stated  between  them ; 
and  the  plaintiff  claimed  902. 

To  this  the  defendant  pleaded  for  a  third  plea, 
that  after  the  accruing  of  the  said  debts  and  causes 
of  action  in  the  declaration  mentioned,  and  after 
the  11th  Oct  1861,  and  before  the  Ist  Jan. 
1870,  to  wit,  on  the  16th  March  1869,  the 
plaintiff  and  one  Abraham  Mallinson  were 
)ointly  and  each  of  them  was  severally  indebted  to 
divers  persons ;  and  by  a  deed,  to  wit,  an  indenture 
then  made,  and  bearing  date  the  day  and  year  last 
aforesaid,  and  expressed  to  be  made  between  the 
l^aintiff  and  the  said  Abraham  Mallinson  (therein 
and  hereinafter  called  the  debtor)  of  the  first  part, 
John  Marshall,  John  Smith,  and  Anthony  Knowles 
Kaye  (therein  and  hereinafter  called  the  trustees) 
of  the  second  part,  and  all  and  every  the  joint  and 
separate  creditors  of  the  debtors  or  of  either  of 
them  whether  executing  or  assenting  to  t^e  said 
deed  or  not  (therein  and  hereinafter  called  the 
creditors),  of  the  third  part;  after  reciting  that 
the  debtors  were  jointly  indebted  to  divers  parties 
thereto  of  the  third  part  in  large  Bums  of  money, 
and  that  they  were  also  separately  indebted  to 
divers  parties  theretoof  the  third  part  in  other  sums 
of  money ,  which  money  respectively  they  were  unable 
to  p^  in  full ;  and  reciting  that  the  debtors  had 
jointly  carried  on  business  together  under  the  firm 
of  Iiockwood  and  Mallinson,  and  that  the  pliuntiff 
liad  also  carried  on  a  separate  business  as  a  woollen 
cloth  manufacturer,  nnder  the  stjde  of  James. 
Iiockwood  and  Son,  and  that  in  the  conduct  and 
management  of  the  said  several  bnsinessess  the 
said  Abraham  Mallinson  and  the  said  firm  of 
Lockwood  and  Mallinson  had  rendered  themselves 
liable  to  pay  several  of  the  claims  of  the  creditors 
upon  the  said  firm  of  James  Lockwood  and  Son, 
and  that  the  said  firm  of  Lockwood  and  Mallinson 
had  advanced  unto  it  divers  large  snms  of  mcmey 
from  the  said  firm  of  James  Lockwood  and  Son  ; 
and  reciting  that  at  a  meeting  of  the  joint  and 
8^>arate  creditors  of  the  debtors  and  each  of  them 
and  of  the  said  seveial  firms  of  Lockwood  and 
Mallinson,  and  James  Lockwood  and  Son,  held  on 
the  11th  March,  1869,  as  therein  mentioned,  it 
wae  resolved  that  the  debtors  should  execute  a 
deed  for  the  benefit  of  creditors  conveying  and 
assigning  the  joint  and  separate  estates  of  the 
debtors  to  trustees  for  the  benefit  of  the  joint  and 
aqtarate  creditors  of  the  debtors  for  the  purposes 
and  in  manner  therein  expressed,  and  that  such 
deed  should  contain  a  release  from  the  creditors  of, 
their  claims,  and  that  the  said  John  Marshall, 
John  Smith,  and  Anthony  Knowles  Kaye  should 
1m  tmstees   ander  such   deed ;    they,   the  said 


debtors  and  each  of  them,  did  by  the  said 
deed  (expressed  to  be  made  in  pursuance  of  the 
said  resolution,  and  for  the  purpose  aforesaid 
effectuating  the  arrangement  therein  mentioned, 
and  in  consideration  of  the  release  on  the  part  of 
the  creditors  therein  contained  and  heremafter 
mentioned)  covenant  with  the  said  creditors  re- 
spectively as  therein  expressed  to  pay  to  the 
trustees  such  a  sum  or  soms  of  money  as  should 
be  sufficient  to  enable  the  trustees  to  distribute 
and  pay  to  each  of  the  creditors  of  the  debtors 
(whether  joint  creditors  or  creditors  upon  the 
partnership  estate,  or  the  respective,  separate,  or 
private  estate  or  estates  of  the  debtors,  ana  whether 
creditors  of  the  said  firm  of  Lockwood  and  Mallin- 
son, or  James  Lockwood  and  Son),  a  composition 
of  16».  in  the  pound  upon  the  amount  of  their  re- 
spective debts,  by  three  e<jual  instalments  and 
in  manner  following,  that  is  to  say,  58.  4d.  in 
respect  of  every  pound  of  each  such  respective 
debt  or  debts  at  the  end  of  fonr  calendar 
months  from  the  date  of  the  now  stating 
deed;  the  further  sum  of  5».  4d.  in  respect  oi 
every  pound  of  each  such  respective  debt  or  debts 
at  the  end  of  eight  calendar  months  from  the  date 
of  the  same  deed ;  the  further  sum  of  58.  4d.  in 
respect  of  every  pound  of  eaA  such  respective 
debt  or  debts  at  the  end  of  twelve  calendar  months 
from  the  date  of  the  same  deed  without  any  deduc- 
tion whatsoever;  and  together  also  with  such 
further  sum  ae  would  from  time  to  time  enable 
the  trustees  to  pay  the  costs  and  expenses  of  such 
distributions  and  payment  of  such  instalments 
respectively ;  and  by  the  same  deed  the  debtors 
did  and^each  of  them  did  (in  further  pursuance  of 
the  said  resolutions  and  for  effectuating  the  said 
arrangement  and  securing  the  payment  oi  the  said 
composition,  and  for  the  considerations  therein 
mentioned)  grant  and  assign  imto  the  trustees  all 
and  singular  the  real  and  personal  estate,  moneys, 
and  securities  for  money,  debts,  machinery,  stock 
in  trade,  wares,  merchandise,  tools,  tenants,  fix- 
tures, and  other  movable  articles,  goods,  chattels, 
and  effects  of  the  debtors  and  of  each  of  them 
(including  the  said  debts  and  causes  of  action  in 
the  dedaration  mentioned),  with  power  to  the 
trustees  to  ask,  demand,  sne  for,  recover,  receive, 
and  give  effectual  receipts,  release,  and  discharge 
for  the  same  respectively,  and  such  other  powers 
relating  thereto  as  therein  particularly  mentioned 
To  have  and  to  hold,  receive,  take,  and  enjoy  the 
said  real  and  personal  estate,  moneys  and  securi- 
ties, debts,  and  other  the  goods,  chattels,  effects, 
and  premises  expressed  to  be  thereby  granted  and 
assigned  as  aforesaid  (inclndinK  the  said  debts  and 
causes  of  action  in  the  declaration  mentioned)  unto 
and  to  the  nse  of  the  trustees,  their  heirs,  ^xecu- 
•tors,  administrators,  Euid  assigns  respectively  npon 
and  for  the  trusts,  intents,  and  purposes  therein 
expressed  and  declared  concerning  the  same ;  and 
by  the  same  deed,  in  consideration  of  the  premises 
and  of  the  covenant  of  the  debtors,  and  the  con- 
veyance and  assignment  severally  thereinbefore 
contained  as  aforesaid,  the  creditors  did  severally 
for  themselves  and  their  respective  heirs,  execu- 
tors and  administrators,  partners,  partner,  and 
snccessors  release  and  for  ever  quit  cuum  unto  the 
debtors  and  each  of  them  respectively  their  and 
each  of  their  heirs,  executors,  and  wlmiiiistrators, 
all  action  and  actions,  suit  and  suits,  cause  and 
causes  of  action  debts,  claims,  and  demand*  wfaidi 
the  creditors,  or  any  or  either  of  t^em  respectively. 
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or  any  or  either  of  their  respective  heirs,  ezecntors, 
or  administrators,  at  any  tune  or  times,  thereafter 
should  or  might  have  or  be  entitled  to,  from,  npon, 
or  against  the  debtors,  or  either  of  them,  by  reason 
or  on  account  of  any  debts,  sums  of  money,  bills, 
notes,  or  securities  for  money,  contracts,  promises, 
agreements,  reckonings,  accounts,  dealings,  trans- 
actions, liabilities,  claims,  and  demands  whatso- 
ever theretofore  owing  from,  or  made,  or  given, 
or  entered  into  by  the  debtors,  or  either  of  them, 
with  the  creditors,  or  either  of  them  respoctivelv ; 
and  it  was  thereby  agreed  and  declared  that  the 
said  indenture  was  intended  to  operate,  and  should 
(so  far  as  it  lawfully  might  be)  operate  to  all 
intents  and  purposes  whatsoever  as  a  deed  of 
composition  within  the  provisions  of  the  Bank- 
ruptcy Apt  1861  (sect.  192)  and  the  Bankruptcy 
Amendment  Act  1868,  and  be  registered  accord- 
ingly as  by  the  said  deed,  reference  being  there- 
unto had,  wUl,  amongst  other  things,  more  fully 
and  at  large  appear.  [The  plea  then  averred 
that  all  the  requirements  of  the  Bankruptcy  Act 
1861  were  carried  out,  and  that  the  deed  was  valid 
under  that  Act.]  And  all  conditions  were  per- 
formed, and  all  things  were  done  and  happened 
necessary  to  make  the  said  deed  a  deed  of  compo- 
sition and  arrangement,  and  a  trust  deed  for  the 
benefit  of  all  the  joint  and  separate  creditors  of 
the  plaintiff  and  the  said  Abraham  Mallinson,  and 
of  each  of  them,  under  and  pursuant  to  the  192nd 
sect,  of  the  Bankruptcy  Act  1861,  as  amended  by 
the  Bankruptcy  Amendment  Act  1868  and  the 
general  orders  in  bankruptcy  made  in  pnrsuance 
of  the  said  last-mentioned  Act ;  and  by  means  of 
the  premises  the  said  debts  and  causes  of  action 
in  the  declaration  mentioned  before  the  commence- 
ment of  this  action  became,  and  were,  and  are 
vested  in  the  said  John  Marshall,  John  Smith,  and 
Anthony  Knowles  Kaye  as  such  trustees  as  afoi-e- 
said. 

The  replication  to  the  said  third  plea  stated 
that,  after  the  making  of  the  said  deed  in  the  said 
third  plea  mentioned,  and  before  the  making  of 
the  other  indenture  hereafter  mentioned,  the  said 
John  Marshall  died,  and  that  afterwards  and  before 
this  action  an  indenture,  bearing  date  27th  July 
1870,  was  made  and  executed  by  the  said  Anthony 
Knowles  Kaye  and  the  said  John  Smith  of  the 
first  part,  the  plaintiff,  and  the  said  Abraham 
Mallinson  of  the  second  part,  and  one  Thomas 
Mallinson  of  the  third  part,  which  last-mentioned 
indenture  recited  at  considerable  length  amongst 
other  parts,  that  the  assignment  therein  the  said 
indenture  of  15th  March  1869,  and  contained 
was  upon  the  trusts  and  subject  to  the  pro- 
visions therein  contained,  and  npon  trusts  and 
to  the  iutent  that  the  said  John  Marshall,  John 
Smith,  and  Anthony  K.  Kaye  should  and  might  at 
any  time,  upon  payment  to  them  of  such  a  sum  as 
should  be  sufficient  to  pay  and  meet  all  the  com- 
positions aforesaid  upon  the  said  several  debts,  at 
the  rate  of  16».  in  tne  pound,  with  the  costs  of 
distribution  and  all  other  the  costs  and  ex- 
penses incurred  in  and  about  the  execution 
of  the  trusts  thereof,  reconvey  and  re-assign 
the  said  real  and  personal  estate,  moneys, 
effects  and  premises  thereby  granted  and 
assigned.  The  indenture  proceeded  to  state  that 
whereas  the  said  John  ILu-shall  has  died  since 
the  date  of  the  hereinbefore  recited  indenture, 
leaving  the  said  John  Smith  and  Abraham 
'^"'owles  Kaye  him  surviving.    And  whereas  the 


sfud  David  Lockwood  and  Abraham  Mallinson, 
with  the  privity  of   the  said  trustees,  have  paid 
to  all    the    several    creditors    upon   their    joint 
and  separate  estates,  the  foil  amount  of  the  said 
composition  dividends,  amounting  together  to  the 
said  sum  of    16«.  in  the  pound,  upon  each  tuid 
every  of    their  said  debts,    except    to   the  said 
Thomas  Mallinson,  who  is,  and  was  at  the  dttte  of 
the  said  indenture,  one  of  the  creditors  of  the  said 
David  Lockwood  and  Abraham  Mallinson.     And 
wherois  the  said  David  Lockwood  and  Abraham 
Mallinson  have  given  bills  to  the  said  Thomas 
Mallinson  for  the  amount  of  the  dividends   dae 
upon  his  debt  against  them  ;  and  it  has  been 
agreed  by  and  between  the  said  .parties  hereto, 
that  the  said  John  Smith  and  Anthony  Knowles 
Kaye  shall  reconvey  and  re-assign  the  said  real 
and  personal  estate,  moneys,  effects,  and  premises 
comprised  in  the  said  recited  indenture,  to  the  said 
David  Lockwood  and  Abraham  Mallinson,  and  the 
said  Thomas  Mallinson,  in  consideration  of   the 
said  bills,  has  agreed  to  confirm  such  reconveyance 
and    re-assignment,  and  to  forego  the   security 
provided  by  the  said  indenture.     Now  this  in- 
denture   witnesseth,    that    in    pnrsuanceof    the 
Boid  agreement,  and  of  the  provision  contained 
in  the   said  hereinbefore   recited  indenture,  and 
in    consideration    of    the  payment  as    aforesaid 
of  all    the    dividends,    amounting    to    the  sum 
of   16s.    in    the    pound,     to     all    the    creditors 
of    the    said    David    Lockwood    and   Abraham 
Mallinson,  whether   on  their  joint    or    separate 
estates,    except    the    debt   of   the   said    Thomas 
Mallinson    they,    the    said    Anthony    K.    Kaye 
and  John   Smith,  do,  and    each  of  them  doth, 
hereby  grant  and  assign,  and  the  said  Thomas 
Mallinson  doth    hereby   confirm    unto  the    said 
David  Lockwood  and  Abraham  Mallinson,  their 
heirs,  executors,  administrators  and  assigns,  all 
and  singular,  so  much  of  the  real  and  personal 
estate,  moneys,  and  securities  for  money,  debts, 
macliincry,    stock-in-trade,    wares,    merchandise, 
tools,    tenants'    fixtures,    and    other     moveable 
ai-ticles,  goods,  chattels,  and  effects  comprised  in 
and  conveyed  or  assigned    by  the  hereinbefore 
recited  indenture  as  belonged  to  the   said  David 
Lockwood  and  Abraham  Malliuson,  jointly  or  as 
copartners  previous  to  and  at  the  time  of  the  ex- 
ecution of  the  said  indenture,  except  such  as  have 
been  disposed  of  in  pursuance  of  the  provisions  of 
the  hereinbefore  recited  indenture ;  and  all  the 
estate,  right,  title,  interest,  claim,  and  demand  what- 
soever of  them,  the  said  John  Smith  and  Anthony 
Knowles  Kaye  therein  and  thereto,  to  have  and  td 
hold  the  same  unto  the  said  David  Lockwood  and 
Abraham    Mallinson,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  according  to  the  nature 
thereof  respectively,  according  to  the  several  estates 
aijd  interests  which  they  the  said  David  Lockwood 
and  Abraham  Mallinson  had  therein  previous  to 
the  date  of   the  hereinbefore  recited  indenture. 
And  this  indenture  further  witnesseth  that,  in 
pursuance  of  the  said  agreement,  and  for  the  con- 
flideratious  aforesaid,  they  the  said  John  SmiUi 
and   Anthony    Knowles  Kaye    do,  and  each  of 
them  doth  hereby    grant   and  assign,  and  the 
said  Thomas  Mallinson  doth  hereby  confirm  unto 
the  said   David  Lockwood,  his   heirs,  executors, 
administrators,  and    assigns,  all    and   singular, 
so  much  and  such  parts  of   the  said   real  and 
personal  estate  and  premises  as  belonged  to  him, 
the  said  David  Lockwood,  as  his   own  private 
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estate,  previous  to  the  execution  of  the  herein- 
before recited  indenture,  and  was  comprised  in, 
and  conveyed  or  assigned  thereby,  except  such  as 
have  been  disposed  of  in  pursuance  of  the  said 
indentures ;  and  all  the  estate,  right,  title,  interest, 
claim,  and  demand  whatsoever  of  them,  the  said 
John  Smith  and  Anthony  Knowles  Kaye  therein 
and  thereto,  to  have  and  to  hold  the  same  unto 
and  to  the  use  of  the  said  David  Lockwood,  his 
heirs,  executors,  administrators,  and  assigns, 
acconling  to  the  nature  thereof  respectively,  and 
according  to  the  estates  or  interests  he  had 
therein  previous  to  the  execution  of  the  aforesaid 
indenture. 

And  the  plaintiff  said  that  the  indenture  of  the 
16th  March  1869  recited  in  the  said  indenture  of 
the  27th  July  is  the  indenture  mentioned  in  the 
said  third  plea ;  and  that  so  much  of  the  contents 
of  the  said  indenture  of  the  said  16th  March  as 
is  recited  in  the  said  indenture  of  the  27th  July  is 
correctly  recited  therein.  And  the  plaintiff  said 
that  all  the  i-ecitals  in  the  said  indenture  of  the 
27th  July  were  respectively  true  at  the  time  of  the 
making  of  that  indenture ;  and  that  before  the 
making  of  the  last-mentioned  indenture,  all  the 
interest  of  the  creditors  for  whose  benefit  the 
indenture  of  the  16th  March  was  made,  except 
the  said  Thomas  Mallinson,  in  the  said  real  and 
personal  estate,  moneys,  effects,  and  premises 
thereby  granteid  and  assigned,  had  absolutely 
ceased ;  and  that  at  the  time  of  the  making  of  the 
said  indenture  of  the  27th  July,  nothing  remained 
to  be  done,  and  no  trust  remained  to  be  executed 
Tinder  the  said  indenture  of  the  16th  March  for  the 
benefit  of  anyone  except  the  said  Thomas  Mallin- 
son, except  making  the  reconveyance  and  re-assign- 
ment which  was  made  by  the  said  indenture  of 
the  27th  July.  And  the  plaintiff  says,  that  by  join- 
ing in  the  said  indenture  of  the  27th  July  all  the 
interest  which  the  said  Thomas  Mallinson,  as  such 
creditor  as  aforesaid  or  otherwise,  had  in  the  said 
real  and  personal  moneys,  effects,  and  premises, 
and  all  trusts  to  be  performed  or  executed  for  his 
benefit  under  the  said  indenture  of  the  16th 
March  absolutely  ceased;  and  the  said  trustees 
■were  absolutely  discharged  from  all  the  trusts  con- 
tained in  the  said  indenture  of  the  16th  March, 
and  ceased  to  be  such  trustees  as  aforesaid,  and 
that  by  means  of  the  premises  the  plaintiffs  right 
of  suing  for  the  debt  and  claim  in  the  declaration 
mentioned  revived,  the  said  debt  and  claim  being 
part  of  and  included  in  the  premises  whi  h  the 
said  indenture  of  the  27th  July  purported  to 
convey. 

The  rejoinder  to  the  said  replication  to  the  third 
plea  stated  that  a  majority  in  number  representing 
three-fourths  in  value  of  the  creditors  of  the  plain- 
tiff and  of  the  said  Abraham  Mallinson  jointly,  and 
each  of  them  separately,  whose  debts  respectively 
(proved  and  computed  according  to  the  Bankruptcy 
Amendment  Act  1868)  amounted  to  101.  and 
upwards,  did  not  execute  or  in  writing  assent  to 
and  approve  of  the  said  deed  of  the  27th  July  1870, 
in  the  said  replication  mentioned ;  and  that  a 
majoritv  in  number  representing  three-fourths  in 
value  of  the  creditors  of  the  plaintiff,  whose  debts 
respectively  (proved  and  computed  according  to 
the  said  last-mentioned  Act)  amounting  to  102.  and 
upwards,  did  not  execute  or  in  writing  assent  to 
and  approve  of  the  said  last-mentioned  deed ;  and 
that  the  said  last-mentioned  deed  was  not 
anthorieed  or  sanctioned  or  ratified  by  the  Court  of 


Bankruptcy,  having  jurisdiction  in  that  behalf, 
and  that  the  said  last-mentioned  deed  was  not 
registered  by  the  Chief  Begistrar  in  Bank- 
ruptcy, or  left  at  his  office  for  the  purpose 
of  being  so  registered  within  twenty-eight  days 
from  the  da^  of  the  execution  thereof,  by  any 
party  or  parties  thereto,  or  at  any  time  before  the 
commencement  of  this  suit.  And  that  the  defen- 
dant did  not  have  any  notice  of  the  said  iMt- 
mentioned  deed  before  the  commencement  of  this 
suit. 

BaifliB,  for  plaintiff. — The  only  question  raised 
by  this  plea  is  whether  the  plaintiff  has  a  right  to 
sue  in  his  own  name,  or  is  still  compelled  to  use 
the  names  of  the  trustees  for  recovering  his  debts, 
notwithstanding  the  complete  satisfaction  of  all 
the  claims  of  his  creditors.  By  sect.  197  of  the 
Bankruptcy  Act  1861,  the  jurisdiction  of  the  Court 
of  Bankruptcy  and  the  rights  and  liabilities  of  the 
parties  under  a  composition  deed  are  rendered  the 
same  as  if  the  debtor  had  been  adjudicated  a « 
bankrupt ;  and  by  sect.  197  of  the  Bankruptcy 
Consolidation  Act  1849  "If  the  produce  of  the 
estate  of  any  bankrupt  shall  be  sufficient  to  pay 
20».  in  the  pound  and  interest  aa  hereinafter  men- 
tioned, and  to  leave  a  surplus,  the  court  may  order 
such  surplus  to  be  paid  to  such  bankrupt,  his 
executors,  administrators,  or  assigns ;  and  every 
such  bankrupt  shall  be  entitled  to  recover  the  re- 
mainder, if  any,  of  the  debts  due  to  him;  but 
such  surplus  shall  not  be  paid  until  the  creditors 
who  have  proved  shall  have  received  such  interest 
upon  their  debts."  The  effect  of  this  section  is  to 
give  to  the  bankrupt  the  power  to  sue  for  his  debts 
as  soon  as  the  object  of  the  bankruptcy  is  accom- 
plished. The  object  of  bankruptcy  is  to  distribute 
the  whole  of  the  bankrupt's  effects  between  his 
creditors,  and,  if  possible,  to  pay  his  debts  in  full 
with  interest ;  the  object,  however,  of  a  compo- 
sition deed  is  to  satisfy  the  creditors,  and  at  the 
same  time  to  reserve  to  the  debtor  so  much  of  his 
estate  as  may  suffice  to  enable  him  to  resume  his 
business.  Here  the  object  of  the  deed  has  been 
accomplished  as  much  as  the  object  of  bankruptcy, 
when  the  bankrupt's  debts  are  paid  in  full,  with 
interest.  The  rignt  to  sue  in  his  own  name,  there- 
fore, reverted  to  the  debtor  upon  the  execution  of 
the  deed  set  out  in  the  replication.  By  the  assign- 
ment the  power  to  sue  is  vested  in  the  trustees  for 
a  particular  object,  viz.,  to  secure  the  payment  of 
the  composition.  That  object  being  fumlled,  the 
trustees'  power  to  sue  is  at  an  end.  [Cockbuen, 
G.  J. — It  is  only  by  the  statute  that  this  chose  m 
adion  can  be  assigned  to  the  trustees ;  there  is  no 
power  in  the  trustees  by  statute  to  reassign  their 
right  to  sue.]  It  may  be  said  that  this  deed  of 
11th  Oct.  1861,  containing,  as  it  appears  from  the 
replication,  a  clause  enabling  the  trustees  to  re- 
assign, is  not  an  absolute  assignment,  but 
defeasible  upon  the  pajrment  of  the  composition : 
Re  Syniona  (17  W.  B.  1040).  It  is  analogous  in 
effect  to  a  mortgage.  [Cockbvrn,  C.  J.— 1(  that 
could  be  BO,  the  deed  would  fail  to  be  within  the 
provisions  of  the  192nd  section  of  the  Bankruptcy 
Act  1861.] 

Field,  Q.C.  (with  him  Kemplay),  for  defendant. — 
The  deed  on  its  face,  and  the  plea  which  sets  it 
out,  both  claim  for  it  validity  under  that  section  ; 
it  must  therefore  be  also  subject  to  the  197th  sec- 
tions of  both  the  Acts  referred  to.  Now  there  is 
no  averment  in  the  second  deed  that  it  was  exe- 
cuted under  the  Bankruptcy  Acts,  or  that  it  had 
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xeeeired  the  sanction  of  the  Court  of  Bankruptcj ; 
and  this  is  stated  in  the  rejoinder.  Under  the  i94th 
section  of  the  Bankmpt  Law  Consolidation  Act 
1849,  the  right  to  sue  is  revested  in  the  bankrupt 
only  upon  an  order  of  the  coart ;  this  alone,  there- 
fore, is  a  fatal  objection  to  the  plaintiff's  right  to 
sne  here.    [Stopped  br  the  conrt.] 

Baijlig,  in  reply. — The  provision  in  the  first  deed 
■for  the  reassignment  by  the  tmstoes  does  away 
with  the  necessity  for  any  application  to  tlie 
court. 

CocKBCBV,  C.  J.— I  am  of  opinion  that  our  judg- 
ment must  be  for  the  defendant.  The  points 
relied  upon  by  Mr.  Baylis  appear  to  me  to  be 
untenable.  He  tries  to  Uken  the  deed  set  out  in 
his  plea  to  a  mortgage,  so  that  the  claase  assigning 
the  debtor's  effects  and  debts  should  be  defeated 
.  when  the  creditors  are  satisfied.  I  agree  with  him 
that  the  composition  having  been  paid,  the  debtor 
is  entitled  to  have  the  remainder  of  his  estate  re- 
assigned to  him ;  but  then  comes  the  difficulty 
which  arises  here;  the  re-aesignment  has  taken 
place  by  deed,  but  there  is  a  provisiou  of  the 
English  law,  as  old  as  any  part  of  the  law,  but 
which,  ncTertheless,  I  hope  I  may  live  to  see  abro- 
gated, that  a  choee  in  action  cannot  be  assigned 
except  under  especial  statutory  enactment.  The 
assig^nment  to  the  trustees  in  the  first  deed  is  by 
■  force  of  the  express  provisions  of  the  Bankruptcy 
Acts;  but  there  is  no  provbrion  in  those  or  any 
other  Acts  for  the  re-assignment  of  the  debts  due 
to  the  debtor,  without  express  order  of  the  Court 
of  Bankruptcy.  This  deed,  being. in  pursuance  of 
the  Bankruptcy  Act  1861,  is  subject  to  the  practice 
•with  r^ard  to  bankruptcy,  required  hj  the  197th 
-section  of  the  Bankmpt  Law  Consolidation  Act 
1849.  It  is  there  enacted  that  after  the  court 
shall  order  a  surplus  to  be  paid  to  a  bankrupt, 
he  shall  be  entitled  to  recover  the  remainder 
of  the  debts  due  to  Eim.  That  applies  to  this 
case,  and  requires  an  order  of  the  court  before 
the  {d^tiff  can  sue.  We  must  not  look 
only  at  the  scope  of  the  parties'  intention, 
we  must  look  at  the  law  of  ixmkruptcy.  This 
mutter  is  clearly  within  the  jurisdiction  of  the 
Court  of  Bankruptcy,  and,  upon  application,  the 
sanction  of  the  court  might  have  been  obtained  for 
the  deed  of  re-assignment.  This  is,  I  admit,  a 
purely  technical  ground  of  objection  to  the  action, 
out  we  should  be  straining  the  law  beyond  justifi- 
oation  if  we  were  to  refuse  to  reco^ise  it. 

Mkllob,  J. — I  am  of  tbesam^  opinion.  The  first 
deed  was  valid  only  under  the  192nd  section  of  the 
Bankruptcy  Act  1861,  and  is  subject  by  sect.  197 
to  the  general  law  of  bankruptcy.  The  trustees 
would  therefore  have  been  nght  to  sue  under 
these  circumstances,  or  the  plMntiff  might  have 
-sned  in  their  name.  Mr.  BayKs  says  that  the 
parties  have  introduced  a  provision  into  the  deed 
iHiich  enables  the  trustees  to  revest  his  effects  and 
debts  in  the  debtor  without  goin^  to  the  Court  of 
Baakruptoy.  I  think  this  provision  can  have  no 
such  effect.  We  are  limited  to  the  law  of  bank- 
ruptcy, and  on  referring  to  sect.  197  of  the  Act  of 
1849,  it  is  made  necessary  for  this  purpose  to  ob- 
tain an  order  in  bankruptcy.  I  am  satisfied  titat 
our  judgment  must  bo  for  the  defendant. 

Ldsh,  J. — 1  am  sorry  to  be  obliged  to  yield  to 
this  merely  technical  objection,  tmt  I  cannot  accede 
to  the  argument  that  this  deed  contains  a  defea- 
-•ibie  assigiUBent  This  is  not  so  at  alL  The  as- 
.aignment  was  indefleasible  and  absolute;    and  it 


had  the  effect  of  divesting  the  plaintiff  of  all  his- 
property,  and  of  vesting  it  in  the  trustees.  And, 
notwithstandine  the  clause  enabling  the  truHtees  k> 
re-fl8»ign,  an  oraer  <rf  the  Court  of  Bankruptcy  is  a 
necessary  fonndatiou  for  the  exercise  of  that  power. 
The  reassignment  contained  in  the  second  deed 
gives  to  the  plaintiff  only  an  equitable  title  to  hia- 
debts,  not  a  right  to  sue  for  them. 

Haxsts,  J. — I  am  ai  the  same  opinion.  A  <-io«» 
111  action  cannot  be  transferred  except  by  atatote. 
Tlie  power  to  do  so  is  given  partially  by  the  Bank- 
ruptcy Acts,  but  we  have  no  authority  to  extend 
that  power.  Moreover,  I  think  there  is  good  rea- 
son why  sect.  197  of  the  Bankrupt  Law  Conso- 
lidation Act  1849  should  be  supported;  the  recovery 
of  the  right  to  sue  should,  in  my  opinion,  vest  in  » 
debtor  only  under  the  sanction  of  the  Conrt  ti 
Bankruptcy. 

Juilgmentfor  defendant. 

Attorneys  lor  plaintiff.  Lever  and  Son  for  Tkot. 
Jiohiiiion,  Liverpool. 

Attorneys  for  defendant,  Learoyd  and  Learoyd. 


Tlivrtday,  Nov.  23,  1871. 
Jones  v.  Habbiks. 

BitU  y  Sale  Act  1854  (17  S'  18  Viet,  c  36),  «.  1— 

Affidavit — DeteriptioH  of  grantor  i  residence. 
The  grantor  kcu  correctly  described  in  a  hiQ  oftala 
as  "  Isaac  Anthony,  of  Dynevor  Lodge,  in  tie 
parish  of  Llanarthney,  in  the  county  of  Car- 
marthen, auctioneei:"  A  letter  adiretied  to  him 
at  Dynevor  Lodge  tcotdd  t-each  him  from  the  next 
poet  totcn,  Lla}idilo,  nine  miles  off.  The  oMdtmit 
stated  that  "  the  said  Isaac  Anthony  resides  «f 
Dintevor  Lodge,  and  is  an  auctioneer: ' 
Held,  to  be  a  sufficient  deseripllon  of  Hie  grantor'* 

residence  to  satisfy  the  Bills  of  Sale  Act  1854. 
Intebpleaoer  issue,  plaintiff  claiming  the  pro- 
perty of  one  Isaac  Anthony,  under  a  bill  of  sale, 
the  defendant  being  an  execution  creditOT.  TW 
ease  was  tried  at  Swansea  during  the  spring 
assizes  1871,  before  Mellor,  J.,  when  a  verdict  was 
found  for  the  plaintiff,  leave  bein^  resarved  to  tb» 
defendant  to  move  for  a  nonsmt  on  the  acouatk 
that  the  affidavit  filed  with  the  bill  of  sale,  con- 
tained an  insufficient  description  of  the  resid«ne* 
of  the  said  Isaac  Anthony,  the  assignor.  In  th» 
bill  of  sale  he  was  correctly  described  as  the  par^ 
of  the  first  part,  "Isaac  Anthony,  of  Dynevor 
Lodge,  in  the  parish  of  Llanarthney,  in  the  eoanty 
of  Carmarthen,  auctioneer."  It  was  proved  that » 
letter  addressed  to  Isaac  Anthony,  Dynevor 
Lodge,  would  reach  him  from  the  neighbonriiy 
post  town  of  Llandilo,  which  was  nine  miles  oK 
The  affidavit  was  as  foUows : 

I,  Walter  William  Edwaids,  at  Uaadilo,  ia  Vba  ooaotr 
of  Carmartlmi,  sttomey's  dak,  made  oath  and  aaj  tf^ 
follows  i  Urat,  that  the  paper  writing  hereto  annexed  ia 
a  true  copy  of  a  bill  in  rale  made  or  given  by  Isaaa 
Antiionv  to  David  Jones,  of  Wen,  in  the  parish  ef 
TjlatiarUnay,  ia  the  ooon^  of  Csnnarfken,  gnitlemaak 
and  of  the  sohedole  or  iaventory  tKn«to  annexed  er 
therein  referred  to  and  every  attestation  of  the  execi^iaB 
thereof.  Seoondly,  that  the  bill  of  sale  was  made  or 
given  on  the  Sth  Dws.  I87Q,  being  the  day  of  the  data 
Oeteof .  Thirdly,  that  I  was  pieeeat  and  «d  see  tt* 
said  Isaao  AaOraoy  oga  and  exsonte  the  said  biH  of  al^ 
and  that  the  Mtd  lease  Aaihony  naidea  at  I>jfiMf*«r 
lodge,  and  ia  an  aaotioBeer.  Fourthly,  that  the  nams 
W.  Wm.  Edwards,  rabsoribed  as  a  witoesa  attestngOt 
exeoation  of  the  said  bill  of  sale,  is  in  my  hauda  iTUab 
and  that  I  reside  at  Uandflo,  and  an  an  sMotaafa  oIiaK 
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— ^W.  Wm.  Edwabos.    Sworn  at  Llandilo,  in  the  ooonty 
«(  Carmarthen,  this  17th  Deo.  1870,  before  me,  Nath. 
Savies,  a  oommiasioner  for  taking  affidavits  in  the  Conrt 
■of  Queen's  Bench,  Weatminster. 

A  rale  nUi  had  becu  obtained  by  the  dofcudant 
in  porsuance  of  the  leave  reserved. 

Ve  Btitzen,  for  plaintiflF,  showed  caasc. — By  the 
BUls  of  Sale  Act  1854  (17  &  18  Vict.  c.  :?6),  sect.  1, 
•every  bill  of  sale  shall,  together  with  an  affidavit  of 
the  time  of  such  bill  of  sale  being  made  or  given, 
«nd  a  description  of  the  residence  and  occupation 
-of  the  person  making  or  giving  the  same,  and  of 
«vet7  attesting  witness  to  such  bill  of  sale,  be 
filed  in  the  office  of  the  Queen's  Bench.  The  Bills 
•of  Sale  Act  1866  (29  &  30  Vict.  c.  96)  gives  a  form 
of  affidavit  in  the  schedule.  Several  cases  hare 
been  decided  upon  the  sofficiency  of  the  descrip- 
tion in  the  affidavit  of  the  residence  and  occupation 
•of  the  person  making  or  giving  the  bill.  In  Hewer 
T.  Cox  (3  E.  &  £.  428)  the  test  of  sufficiency  was 
held  to  be  whether  a  creditor  could  have  been 
misled  as  to  the  identity  of  the  person  so  described. 
Here,  if  the  whole  affidavit  be  read,  and  the  bill  of 
sale  referred  to,  no  creditor  could  be  misled.  The 
case  of  Pickard  v.  Brelz  (5  H.  &  N.  9),  relied  upon 
by  the  defendant  on  the  motion  for  the  rule,  has 
no  bearing  upon  this  case,  for  there  the  affidavit 
contained  no  description  of  the  grantor's  occupa- 
tion at  all,  and  there  was  no  yerification  of  the 
description  in  the  bill  of  sale.  Here  perjury  might 
be  assigned  against  the  person  who  made  the  affi- 
davit, if  the  grantor  were  not  an  auctioneer  or  did 
not  reside  at  the  Dynevor  Lodge  described  in  the 
bill  of  sale.  In  Bilgrft  v.  Bogg  (L.  Hep.  3  Q.  B.  268 ; 
.  7  L.  T.  Eep.  N.  S.  699),  the  description  of  the  attest- 
ing witness,  as  an  accountant  living  at  Hanley,  was 
held  to  bo  sufficient,  although  he  was  only  in  the 
emplcr^  of  another  accountant.  Lush,  J.,  said  in  his 
jndgment,  "  A  residence  is  given,  and  an  occupa- 
tion ;  and  the  description  is  sufficiently  minnte  to 
enable  a  stranger  making  reasonable  mquiries  to 
find  out  the  person  described."  "  It  is  true  the 
description  is  not  the  whole  truth ;  but  he  is  iu 
truth  an  accountant,  although  he  is  also  in  the 
employ  of  Hayes  as  an  accountant.  There  is, 
therefore,  nothing  intended  or  calculated  to  mis- 
lead, and  the  description  is  sufficient."  Every 
word  of  this  is  applicable  to  the  present  case. 
TAorp  v.  Browne  (L.  Rep.  2  £.  A  I.  App.  220),  was 
a  decision  of  the  House  of  Lords  upon  an  Irish 
Act  of  Parliament  which  requires  an  affidavit  of 
description  similar  to  that  of  the  Bills  of  Sale  Acts. 
All  the  English  cases  relating  to  this  point  were 
cited  and  discussed,  and  it  was  held  that  the 
description  of  residence  in  the  words  "  George 
Humphreys  Browne,  formerly  of  Ballina  Park,  in 
the  county  of  Wexford,  and  now  of  the  city  of 
Dublin,  Esq.,"  -was  sufficient.  Lord  Colonsay,  in 
expressing  nis  concurrence  with  the  unanimous 
opmionof  the  other  lords,  said, "  Those  are  certainly 
traces  of  the  party  which  so  far  as  they  go  will 
serve  to  identify  him ;  and  I  think  there  is  enough 
here  stated  for  the  purpose  of  identification."  The 
last  case  on  the  subject  b  Brodrick  v.  Scale  (L.  Bep. 
«  C.  P..  98;  23  L.  T.  Rep.  N.  S.  864),  but  it  has  no 
bearing  upon  this  case,  the  decision  being  based  on 
the  ground  that  the  description  was  false. 

Coleridge  supported  the  rule. — In  Pickard  v. 
Breiz  (5  J3.  &  N.  9)  the  groond  of  the  decision  was 
that  there  was  no  reference  in  the  affidavit  to  the 
description  iu  the  bill  of  sale ;  and  this  is  the  fault 
«f  tho  affidavit  in  this  case.    In  JUen  v.  Thompson 


(1  H.  &,  N.  15)  the  affidavit  was  held  insufficient, 
although  the  omission  was  not  req^ired  for  the 
purpose  of  identification.  [Biackbuhn,  J.— The 
case  of  Bouih  v.  Roahlot  (1  E.  &  E.  8o0),  cited  in. 
Pickard  v.  Bretz,  is  most  in  point  here.  Erie,  J. 
said  the  affidavit  should  furnish  such  proof  of  re- 
sidence and  occupation  as  should  bo  sufficient  for 
reasonable  purposes.  It  is  not  required  that  it 
should  be  expressed  in  language  eibsolutely  in- 
capable of  being  perverted.  Could  there  be  any 
reasonable  doubt  here  that  the  deponent  meant  in 
his  affidavit  the  Dynevor  Lodge  mentioned  in  the 
bill  of  sale  P  Cockbuun,  C.  J. — Here  there  is 
something  which  may  be  ambiguous;  and  the  ques- 
tion arises,  whether  that  ambiguity  may  not  be 
cleared  up  by  what  is  contained  m  the  bill  of  sale.] 

CocKBURN,  C.J.— lam  of  opinion  that  this  rule 
should  be  discharged.  No  doubt  the  Act  requires 
that  the  affidavit  shall  describe  the  residence  of  the 
grantor,  but  it  does  not  state  the  degree  of  particu- 
larity required  in  the  description.  We  have,  there- 
fore, to  put  a  oonstructiou  upon  the  word  "  resi- 
dence ;"  and  I  think  the  Act  rec[uires  a  reasonably 
sufficient  description  of  the  residence  to  enable  a 
person  to  make  inquiries  concerning  the  grantor 
which  may  bo  necessary  for  his  protection  before 
he  advances  him  money  or  goods.  I  think  the 
description  iu  this  case  is  sufficient  for  the  purpose 
for  which  it  is  requLi  ed.  The  words  in  the  imdavit, 
"  the  said  Isaac  Anthony  resides  at  Dynevor  Lodge, 
and  is  an  auctionceer,"  may  not  be  enough  of  them- 
selves to  guide  persons  to  the  establLdimeut  of  his 
identity ;  out  then  arises  the  question  whether  the 
deficiency  in  the  affidavit  may  be  supplied  by 
reference  to  the  bill  of  sale.  It  is  true  that  in 
Pickard  v.  Bretz  the  court  held  that  the  bill  of  sala 
must  not  be  referred  to,  but  that  was  because  the 
affidavit  failed  to  \onij  or  refer  to  the  description 
in  the  bill  of  sale.  Watson,  B.  said,  in  terms,  "  I 
agree  with  Mr.  James,  that,  provided  the  affidavit 
shows  the  occupation  by  reference  to  the  bill  of 
sale,  that  would  he  sufficient.  But  this  affidavit 
does  not ;  it  neither  states  what  the  occupation  is, 
nor  whether  the  occupation  mentioned  in  the  bill 
of  sale  is  correct."  I  agree,  that  if  there  were  here 
no  description  of  residence  in  the  affidavit,  it  would 
not  do  to  refer  to  the  bill  of  sale.  Here,  however, 
there  is  an  attempt  at  a  description  of  the  residence, 
which,  so  far  as  it  goes,  is  true.  But  it  raises  an 
ambiguity,  which,  in  my  opinion,  may  well  be 
cleared  up  by  looking  at  the  description  iu  the  bill  of 
sale  which  is  attached  to  the  affidavit.  If  the 
grantor  resided  at  any  other  Dynevor  Lodge  than 
that  mentioned  in  the  bill  of  sale  as  being  in  the 
parish  of  Llanarthney,  I  think,  a»was  remarked  in 
the  argument,  peijury  might  be  assigned  against 
the  maker  of  the  affidiavit.  The  case  of  BoiUh  v. 
Rouhlot  is  a  strong  authority  in  favour  of  the 
plaintiff. 

Blickbcbk,  J. — I  also  thuik  that  the  affidavit  is 
sufficient,  and  the  rule  should  be  discharged.  The 
Act  requires  the  bill  of  sale,  or  a  copy,  to  be  filed, 
together  with  an  affidavit  containing,  amongst 
other  things,  a  description  of  the  residence  and 
occupation  of  the  person  making  or  giving  the  bill, 
and  of  every  attesting  witness  thereto.  Several 
cases  have  been  decided  upon  this  enactment,  the 
result  of  which  seems  to  be  that  when  the  affidavit 
is  absolutely  silent  upon  any  of  the  matters  re- 
quired,  the  fact  that  the  bill  of  sale  contama  a 
proper  description  is  not  sufficient  to  make  the 
assignment  valid.    The  object  of  the  statute  is  to 
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give  the  security  of  an  oath  to  the  honesty  of  tho 
description ;  each  fact  required  to  bo  stated  must 
be  true,  and  it  mast  be  BTTOm  to  by  some  person 
other  than  the  grantor.  In  all  the  cases  where  the 
affidavit  has  been  refused,  these  requirements  bare 
not  been  complied  with.  In  the  present  case,  hoir. 
ever,  everything  has  been  done,  provided  that  the 
description  of  the  grantor's  residence  is  sufficient. 
This  was  the  point  considered  by  the  House  of 
Lords  in  Thorp  v.  Broinie.  It  was  there  stated, 
and  often  also  in  other  cases,  and  nowhere  better 
than  by  the  late  Hugh  Hill,  J.,  in  Htieer  v.  Cox, 
that  the  object  of  these  requirements  "  was  to  protect 
creditors ;  not  those  only  to  whom  money  might  bo 
owing  from  the  assignor  at  the  time  of  giving  the 
bill  of  sale,  but  those  also  to  whom  he  might  after- 
wards in  the  course  of  business  become  indebted." 
Now,  here  Dynevor  Lodge  would  not  be  a  suffi- 
cient description  by  itself;  but,  upon  reference  to 
the  bill  of  sale,  it  is  sufficient  to  protect  all  credi- 
tors of  the  assignor  who  choose  to  make  inquiries 
about  him.  It  has  been  urged  that  we  cannot 
use  the  description  in  the  bill  of  sale  to  satisfy  the 
requirements  of  the  Act,  because  that  description 
is  not  sworn  to.  This  was  the  objection  in  Itoiith 
T.  RoHblot !  there  was  in  the  affidavit  a  description 
of  the  deponent,  whose  name  and  description  were 
the  same  as  those  of  the  attesting  witness;  but 
the  affidavit  did  not  expressly  state  that  the  de- 
ponent and  attesting  witness  were  one  and  the 
same  person;  it  was  held,  however,  that  no 
reasonable  person  making  inquiry  about  the 
matter  could  fail  to  understand  that  this  was  the 
attesting  witness.  The  description  of  residence 
required  mnst  always  be  a  question  of  more  or 
less;  what  would  suffice  to  describe  the  residence 
of  a  duke  might  not  do  for  that  of  a  person  of 
lower  rank.  Greater  particularity  mignt  be  re- 
quisite as  the  person  is  less  known  and  less  oa.<sy 
to  find.  I  do  not  see  that  the  description  of  resi- 
dence, looking  at  both  documents  and  the  sur- 
rounding circumstances,  is  insufficient ;  and  that 
conclusion  does  not  conflict  with  any  of  the 
decisions. 

Mbliob,  J. — I  am  of  the  same  opinion,  and  I 
think  that  by  discharging  this  rule  wo  shall  not 
conflict  with  any  previous  authority.  Wo  have 
here  to  decide  whether  that  description  in  the 
affidavit,  which,  by  itself,  would  bo  insufficient, 
may  be  rendered  clear  enough  to  satisfy  the  Act 
bv  reference  to  what  is  in  the  bill  of  sale.  Mr. 
Coleridge    admits  that  the    description    of    the 

frantor  s  residence  in  the  bill  of  sale  is  sufficient, 
at  he  says  that  is  not  verified  by  affidavit.  Ko 
cue,  however,  can  doubt  that  the  Dynevor  Lodge 
mentioned  in  the  affidavit  is  the  same  as  that 
more  particularly  described  in  the  bill  of  sale. 
Taking  the  two  together,  I  think  the  requirements 
of  the  statute  are  fnlfilled. 

Ride  discharged. 
Attorney  for  plaintiff,  Tho$.  Clarke. 
Attorneys  for  defendant,   Inyhdiic,  luce,   and 
Greening. 


Safmday,  Nov.  25, 1871. 

LOSDOS  ASD   SCBUBBAX    BaN'K  V.  WaLKISSUA*. 

Action  agaiiuit  drawer  of  hill  of  excluttige — Paymeii 

hy  acceptor — Holder's  right  lo'jn-oceed  for  eottt. 
Plainliffn  tited  Vie  acceptor  and  drawer  of  a  biR  of 
exchange  cotteurrentli/.     The  acceptor  paid,  am, 
teith'jut  any  demand  for  the  cost  of  tcrit,  the 
plaintiffs  served  the  draicer  with  declaration.   The 
drawer  pleaded  paymeal  before  action,  and  the 
judge  at  the  trial,  coiisiderin^  the  plaintiffs'  eondvct 
improper,  entered  a  nomiucU  verdict,  and  refuted 
to  certify. 
Held,  that  tlw  plaintiffs  had  a  right   to  go  on  unlR 
payment  of  costs  by  the  dratre);  and  that  thejudgs 
had  nopower  to  enter  a  nominal  verdict  npontltit 
plea. 
Actios  upon  a  bill  of  exchange,  tried  before  Black- 
bum,  J.,  during  this  term.   Verdict  for  plaintiffU., 
with  leave  for  plaintiff  to  move  to  enter  a  verdict 
of  501.,  the  amount  of  the  bill.  Plaintiff  comraenced 
actions  against  the  acceptor  and  drawer  of  the  bill; 
the  defendant   in   this    case  being    the    drairer. 
Before  docluration  against  the  drawer  the  acceptor 
{laid  the  amount ;  plaintiffs  then  declared  in  this 
action,  withoit  first  demanding  the  cost  ot  the 
writ.    Afterwards  defendant  refused  to  [my  what 
he  considered  the  unnecessary  cost  of  the  declara- 
tion, and  pleaded,  amongst  other  pleas,  payment 
before  action ;  he  did  not,  however,  plead  payment 
after   action   brought.    The  learned    judge  con- 
sidered   the    plaintiffs'    conduct    improper,  and 
directed  the  verdict  as  above  and  refused  Oo  c«^ 
tify  for  costs . 

A  rule  nisi  hod  been  obtained  in  pursnaDce  d 
the  leave  reserved,  on  the  ground  that  the  jadgc 
had  no  power  upon  the  pleadings  to  dimt  a 
nominal  verdict :  (RandaU  t.  Moon,  21  L.  J.  226, 
C.  P.) 

Anderson   now  showed  cause. — The  case  relied 
upon  at  the  n.otion  for  the  rule  is  distingaisbaUs 
from  the  present ;  there  the  payment  was  made  by 
the  drawer,  and  the  holder,  of  course  had  a  right 
to  go  on  with  his  action  against   the    acc^tor. 
Here,  even  if  the  plaintiffs  had  a  right  to  sue  the 
drawer,  the  present  defendant,  concurrently  with 
the  acceptor,  they  ought  not  to  have  declared 
against  tne  drawer  after  payment  by  the  acceptor, 
[Blackburn-,  J.— Your  difficulty  is  the  14th  role 
of  Hilary  Term,  1853,  "  Payment  shall  not  in  any 
case  be  allowed  to  be  g^ven  in  evidence  in  reduc- 
tion of  damages  or  debt,   but  shall  be  pleaded  io 
bar."]    The  plea  should  have  been  payment  afttf 
action  brought,  and  it  may  now  be  amended  as  if 
from  the  time  of  pleading. 
Rose,  in  support  of  the  rule,  was  not  heard. 
CocKBUBX,  C.  J. — I  think  it  was  an  unhaudsome 
and  unprofessional  proceeding  on  the  part  of  the 
plaintiffs'  attorney  to  go  on  with  this  action  after 
payment  by  tho  acceptor,  merely  for  the  puroose 
of  thereby  accumulating  costs.     It  would  oaTe 
been  far  better  if,  before  declaring,  he  had  commn- 
nicated  with  the  other  side,  and  demanded  the 
cost  of  the  writ,  for  which  the  defendant  most 
have   known  he  was  liable.     The   defendant,  ^ 
all  events,  neglected  to  pay  for  the  writ,  which.* 
the  same  as  a  refusal,  and  as  a  question  of  strict 
right  the  plaintiffs  were  entitled  to  go  on  with  the 
action. 

Blackburk,  J. — At  the  trial  I  omitted  to  observe 
the  rale  as  to  payment  being  inadmissible  as  « 
redaction  of  damages.    Having  done  what  I  ^ 
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no  right  to  do,   it   must  be  set   aside.    Amend- 
ment of  the  plea  now  would  do  no  good. 
Mbixob,  J.  concurred.  Bide  ahtolute. 


TSx  parte  Edhttkds. 
Mandamus — liecfiter  of  public  moneys — HigM    to 

have  accounts  audited. 

Tlte  Exchequer    aud  Audit  DepaHment  Act  1866 

(29/7i  and  30f7(  Viet.  c.  39),  and  those  Acts  whiclt 

it  amends  or  altei's,  give  no  right  to  a  receiver  of 

public  moneys  to  compel  the  Commissioners  of 

Hie  Treasury  to  direct  the  Comptroller  and^Auditor 

General  to  examine  and  audit  his  accottnts. 

This  was  a  motion  on  behalf  of  Mr.   Leonard 

Edmunds  for  a  rule  nisi,  calling  upon  the  Lords 

fc   Commissioners  of  the  Treasury   to   show  cause 

why  a  writ  of  mandamus  shoold   not    issue  to 

compel  them  to  transmit   his    accounts    to    the 

Comptroller  and  Auditor  General  for  examination 

and  audit,  "  on  behalf  of  the  House  of  Commons," 

under  29  &  30  Vict.  c.  39. 

It  appeared  from  Mr.  Edmunds'  afBdavit  that 
he  was  appointed  to  the  office  of  clerk  of  the 
patents  by  the  Crown,  on  the  23rd  Aug.  1833, 
and  held  the  said  ofKce  until  the  29th  July 
1864,  During  such  period  of  nearly  thirty-one 
years,  he  mack  and  issued  33,945  patents,  charters, 
and  other  iustrumeuts,  and  he  received  and  dis- 
bursed on  account  of  the  Crown,  and  was  made 
personally  accountable  to  the  Crown  in  respect  of 
the  aforesaid  33,945  patents,  charters,  and  other 
instruments,  for  the  enormous  sum  of  public 
money  hereinafter  particularly  mentioned,  and 
set  forth  in  the  following  summary,  amounting 
in  the  aggregate  to  the  sum  of  1,516,888{.  The 
following  is  the  summary  alluded  to,  being  the 
twenty  several  public  accounts  between  the  Crown 
and  hunself,  namely : — 

Twelve  several  yearly  "Appropriation  Grants 
of  Parliament,"  1852  to  1864,  voted  by 
Parliament  "on  account  of  the  incidental 
expenaes,  servioes,  salaries,  &o.,  in  the 
Patent  Office,"  nnder  the  Patent  Law 
Amendment  Act  1852,  amoanting  to  ...      JE667,775 

Stamps,  accounts  of  "  Receipts  of  Bevenne" 

paid  over  to  the  loland  Bevonue  : 
From  1^3  to  1852,  under  3  &  4  WiU.  4,  o.  84. . .         889,616 
From  1852  to  1864,  under  the  Patent  Law 

Amendment  Act,  1852 286,329 

Accounts  of  "  Bevenne  fees  of  office,"  "  Ex- 
chequer Revenue  fees,"  paid  over  to  the 

Consolidated  Fund 53,927 

"Bevenne  fees  of  office,"  paid  over  to  the 

SnitoTs'  Fnnd   14,098 

"  Pnrse  bearer"  ditto 21,369 

"Sealer"  ditto  5224 

"Chamber"  ditto 1218 

"Hanaper,"  fees  of  office,  paid  over  to  tho 
Clerk  of  the  Hanaper 77,382 

jei,516,888 
The  aggregate  sum  of  952,917{.,  in  respect  of 
the  aforesaid  total  sum  of  1,516,8882.,  was  received 
in  cash,  in  sums  ranging  from  \0s.  6d.  to  301.  over 
the  counter  and  into  the  "  till"  of  the  said  office, 
by  Mr.  Thomas  Roecoe,  the  clerk  aud  cashier. 
Daring  the  whole  period  of  his  tenure  of  the  afore- 
said office  of  clerk  of  the  patents,  1833  to  1864,  Mr. 
Edmunds  alleged  that  he  was  "  a  principal  public 
accountant  to  the  Crown,"  a  "receiver  and  paymaster 
of  imprested  monevs,  grants  of  Parliament,"  a  "  re- 
oeiver  of  revenue,  and  a  "  receiver  of  revenue  fees 
of  office."  He  had  been  held,  and,  in  the  absence  of 
his  lawful  "  valid  and  effectual  certificates  of  dis- 


charge, even  and  quit,"  he  is  still  and  to  this 
day  held  personally  responsible  and  accountable  to 
the  Crown  and  to  Parliament  for  the  whole  of  the 
aforesaid  aggregate  sum  of  1,516,8882.  His  twenty 
several  accounts  detailed  in  the  aforesaid  "  sum- 
mary," aud  amounting  in  the  aggregate,  as  afoi-e- 
said,  to  the  enormous  sum  of  1,516,8882.,  aud  in- 
volving between  300,000  and  400,000  items  of 
account,  have  never  been  brought  to  statutory 
and  Parliamentary  "  examination  audit  and  report" 
in  any  manner  or  form  during  the  whole  oi  the 
aforesaid  period  of  thirty-one  years  of  his  tenure  of 
the  said  office  of  clerk  of  patents,  either  on  behalf 
of  the  Crown  or  "  on  behalf  of  the  House  of  Com- 
mons," by  the  old  board  of  commissioners  of 
audit,  abolished  in  1866  by  the  Exchequer  and 
Audit  Departments'  Act,  24  &  30  Vict.  o.  39,  or  by 
the  Comptroller-General  of  Exchequer  and  Audit, 
the  lawful  officer  of  the  Crown  and  of  ParUament, 
created  in  1868  by  the  aforesaid  Act,  and  perform- 
ing the  functions  in  succession  of  the  "  complete 
examination  and  audit  of  the  public  aoconnts  of  the 
United  Elingdom,"  theretofore  exercised  and  per- 
formed by  the  said  old  board,  or  by  the  standing 
committee  of  the  House  of  Commons  "  of  public 
accounts,"  appointed  for  the  "  examination  of  the 
accounts,  showing  the  appropriation  of  the  sums 
granted  by  Parliament  to  meet  the  public  expendi- 
ture." He  was  the  only  "  principal  accountant" 
and  "  receiver  of  public  moneys,"  the  "  only . 
accountant  to  the  Crown  and  to  Parliament"  to  be 
found  within  the  United  Kingdom,  whose  accounts 
are  still  open,  who  has  been  pertinaciously  and 
unlawfully  "  refused"  his  audits,  and  whoso 
accounts  hove  been  as  pertinaciously  "  refu:eed" 
by  the  Board  of  Treasury,  from  the  begin- 
nmg  to  the  end  of  the  aforesaid  thirty-one 
years  in  direct  violation  of  the  law  and  of  tho 
duty  of  the  said  Board  of  Treasury  to  the  Crown, 
to  Parliament,  and  to  the  public.  Mr.  Edmunds 
was  an  uncertificated  accountant  to  the  Crown  in 
these  enormous  sums  of  money ;  and,  in  conse- 
auence,  he  alleged,  he  suffers  under  destmctive 
aisabilities,  leaving  him  open,  to  the  end  of  his 
life,  to  the  endless  litigation  and  official  persecu- 
tions under  which  he  has  suffered  for  over  seven 
years.  He  has  incurred  an  expenditure  of  much 
over  50002.  in  the  course  of  his  defence  to  totally 
&lse  charges  of."  fraud  and  felony"  alleged  against 
him  by  the  Treasury,  and  the  public  purse  has 
suffereid  in  over  20,0002'.  in  the  costs  of  the  various 
cruel  and  oppressive  proceedings  taken  by  the 
Crown  against  him ;  all  of  which  might  have  been 
lawfully  avoided  if  the  "  statutory  audits,"  jjer- 
petually  demanded  by  him  as  of  right,  had  been 
granted.  He  has  incessantly  demanded,  from 
year  to  year,  and  in  every  year  from  1835  to  the 
present  day,  as  of  right  and  according  to  law  and 
justice,  that  he  might  be  "  forced"  by  the  Execu- 
tive Government,  under  the  provisions  of  the 
several  Acts  of  Parliament  in  force  "  for  the  com- 
plete examination  aud  audit  of  the  public  accoimts 
of  the  United  Kingdom  "  into  the  statutory  and 
parliamentarv  examination,  audit,  and  report, 
"charge  and  discharge,"  item  by  item,  of  the 
whole  of  his  aforesaid  twenty  several  public  ac- 
counts in  the  aforesaid  "summary"  set  forth, 
amounting,  as  aforesaid,  to  the  sum  of  1,516,8882. 
And  be  further  demanded  also,  as  of  right,  and 
according  to  law  and  instice,  his  "  valid  and 
effectual  certificates  of  discharge  even  and  quit," 
in  respect  of  the  aforesaid  several  accoimts. 
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On  the  16th  Oct.  1871  Mr.  Edmunds  wrote  and 
left  with  the  Secretary  of  the  Treasury  a  letter  to 
the  Lords  CommisBioners  respecting  this  demand, 
and  transmitted  therewith  the  whole  of  his  ac- 
counts. 

On  the  21st  Oct.  these  accounts  were  returned 
witii  a  letter  from  Mr.  Lingen,  in  which  he  said, 
"  I  am  directed  by  my  Lords  to  state  that  they 
-decline  to  re-open  the  questions  between  yourseu 
-and  the  Crown." 

In  answer  to  an  application  made  to  Sir  Wm. 
Dunbar,  the  Comptroller  and  Auditor-General,  to 
take  the  necessary  steps  to  bring  these  several 
accounts  into  examination  and  audit,  Mr.  Edmunds 
received  a  letter  containing  the  following  :  "  I  am 
to  acquaint  you  in  reply,  that  the  Comptroller  and 
Auditor-General  can  only  examine  and  audit  those 
accounts  which  he  may  be  directed  to  examine 
and  audit  either  by  Parliament,  or  under  certain 
circumstances  by  the  Lords  Commissioners  of  Her 
Majesty's  Treasury ;  and  as  he  has  received  no  such 
directions  in  resuect  of  the  accounts  to  which  you 
refer,  he  is  unable  to  take  any  steps  towards  their 
examination  and  audit." 

In  reply  to  an  application  made  to  Mr.  Glad- 
stone on  Mr.  Edmunds'  behalf,  Mr.  B.  W.  Jackson, 
M.P.,  received  the  following  letter : — 

12th  Aug.  1871. 

Sib, — Mr.  Gladstone  has  laid  before  the  board  the 
letter  vhich  yon  addressed  to  him  on  the  29th  nit.,  nrginir 
that  an  official  andit  and  examination  of  the  aoconnts  ol 
Mr.  Leonud  Edmonds  shoold  be  nndertaken  in  the 
aianser  presaribed  by  the  Exoheqner  and  Andit  Depart- 
menta  Act.  In  reply,  I  am  directed  by  their  Lordships  to 
aoqaaint  you  that  every  matter  in  dispute  between  the 
'Treasury  and  Mr.  Edmunds  was  referred  to  arbitration, 
inclading  the  adjustment  of  aoconnts,  and  the  result  of 
tiie  arbitration  was  that  Mr.  Edmunds  was  found  a 
-debtor  to  the  Crown  of  several  thousand  pounds.  My 
Lords,  therefore,  s«e  no  grounds  for  a  oompUanoe  wiui 
jrooT  request  .  .  .  (Signed) 

William  Law.. 

To  E.  Ward  Jackson,  Esq.,  M.P. 

With  regard  to  the  arbitration  alluded  to  in  the 
said  letters,  Mr.  Edmunds  stated  that  in  the  year 
1864  Mr.  John  Greenwood,  then  assistant  solicitor 
of  the  Treasury,  and  Mr.  W.  M.  Hindmarsh  were 
directed  by  the  Treasury,  in  conjunction  with  Lord 
Chancellor  Westbury,  who  had  put  the  Treasury 
in  motion,  "  to  e.xamine  into  the  conduct  of  the 
business  of  the  Patent  Office,  and  to  report,  there- 
upon." In  pursuance  o£  snch  direction  the  said 
Messrs.  Greenwood  and  Hindmarsh  issued  in  the 
years  1864  and  1865  four  several  reports  in  which 
they  made  direct  charges  against  Mr.  Edmunds, 
in  words  and  terms  of  "  fraud,  felony,  peculation, 
and  embezzlement  of  enormous  sums  of  public  money 
in  the  said  office  of  Clerk  of  the  Patents,  running  over 
the  thirty-one  years  of  his  tenure  of  office.  They 
made  an  aggregate  charge  in  nine  several  stated 
sums  of  34,o69{.  Such  reports  were  printed  and 
publiahed  by  the  Treasury  in  both  Houses  of 
Parliament. 

At  the  close  of  the  year  1865,  and  again  early  in 
1866,  Mr.  Edmunds  demanded  of  the  Board  of  Trea- 
sury that  proceedings  should  be  taken  wainst  him 
in  Qie  lawful  Court  of  Her  Maieety's  Exchequer, 
wherein  might  be  tried  the  trutn  of  the  aforesaid 
oharees,  which  he  asserted  io  be  false  and  scanda- 
lous, oy  a  jury,  and  in  due  course  of  law.  He  at 
the  same  tune,  and  also  by  letter,  and  again  sub- 
sequently demanded  the  lawfiil  investigation  and 
audit  of  his  public  accounts  by  pn^erlj  qualified 
official  accountants. 


No  reply  was  ever  made  at  any  time  to  his  de- 
mands of  official  audits,  repeated  over  and  over 
again  in  subsequent  communications  ivitb  the 
Treasury ;  but  on  the  12th  Jan.  1866  the  Board  of 
Ti-easury  informed  him  by  official  letter  "  that  they 
had  directed  proceedings  to  be  taken  against  hiiu 
in  the  Court  of  Exchequer."  The  Treasury,  hov- 
ever,  never  filed  any  information  in  the  Ezcneqaer, 
but  in  lieu  thereof,  after  a  delay  of  four  months, 
viz.,  on  the  I4th  May  1866,  they  filed  an  infonn»- 
tion  in  the  Court  of  Chancery  against  him,  which 
came  on  to  be  heard  before  Giffiffd,  V.C.  on 
2nd  June  1868.  Mr.  Edmunds  asserted  that 
by  the  evidence  adduced  upon  this  informataote 
the  whole  of  the  allegations  of  fraud,  fdonj, 
peculation,  and  embezzlement,  which  had  faeoi 
made  against  him  were  wholly  disproved.  In 
the  resist  Giffard,  Y.C.  made  a  decree,  of  wliidli 
the  following  is  an  extract :  —  "In  one  respect 
I  am  happy  to  say  that  the  arguments  and 
the  evidence  adduced  on  behalf  of  Mr.  Edmonds 
have  be«n  successful,  that  is  to  si^,  tiaej 
have  been  successful  in  clearing  his  character 
from  .all  imputation.  They  have  satisfied  me  that 
his  liability,  whatever  it  may  be,  is  a  liability  from 
mistake — mistake  under  circumstances  of  veiy 
considerable  difficulty,  brought  about  in  some  le- 
spects  because  he  could  not  obtain  the  audits  whitA 
he  asked  for  I  think  in  1834,  and  subsequently  m 
18.S2  or  1853,  and  brought  about  also  by  what  is  a 
most  unfortunate  Act  of  Parliament  which  wn 
passed  with  reference  to  a  g^ven  state  of  <arcnm- 
stances,  when  in  point  of  fact,  these  circamstanoes 
changed  very  materially  afterwards." 

Although  the  Vice-Chancellor  declared  that  Mr. 
Edmunds  was  not  entitled  to  make  certain  deduc- 
tions which  he  claimed,  he  concluded  his  decree  as 
follows  :  "  Having  regard  to  all  the  circumstances, 
the  very  difficult  position  in  which  he  was  placed, 
and  the  facts  of  the  audits  being  refused,  I  cer- 
tainly shall  not  make  him  pay  any  costs." 

Mr.  Edmunds  commenced  an  action  for  libd 
against  Mr.  Greenwood  for  the  statements  made 
in  the  reports  by  him  and  Mr.  Hindmarsh,  but 
before  it  came  on  for  trial  he  reluctantly  consented 
to  refer  the  action  t<^ther  with  all  matters  in 
dispute  between  himself  and  the  Crown  to  arbiti»- 
tion. 

On.  the  27th  Nov.  1869,  the  arbitrators  to  whom 
these  matters  were  referred  published  their  award, 
in  which  they  found  Mr.  Eiununds  a  debtor  to  the 
Crown  in  a  lump  sum  of  7142i.  13«.  Mr.  Edmunds 
asserted,  however,  that  not  one  of  the  twenty 
several  public  accounts  between  himself  and  tlK 
Crown  was  ever  before  the  said  arbitrators  in  any 
shape  or  form,  original,  duplicate,  or  copy.  They 
never  issued  or  pretended  to  issue  "valid  and 
effectual  certificates  of  discharge,  even  and  quit" 
They  did  not  pretend  to  usurp  or  exercise  the 
statutory  fimctions  of  the  Comptroller-General,  the 
officer  of  the  Crown  and  of  Parliament,  or  the 
functions  of  the  standing  Committee  of  Pnhib 
Aooounts.  Although,  before  the  award  was  made, 
Mr.  Edmunds  addressed  a  letter  to  the  arbitFatan 
demanding  an  early  day  to  lay  before  th^a  evi- 
dence on  nis  behalf,  they  positively  rafosed,  as 
they  said,  to  "open  the  arbitiation,"  and  ihej 
afterwards  declined  to  suf^ly  him  with  infbv- 
mation  as  to  the  details  or  grounds  of  their 
award. 

Mr,  Edmonds  farther  asserted  that  notwiA- 
standing  this  award,  he  is  not  indebted  to  the 
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Crown  m  any  snm  whatever,  but,  on  the  contrary, 
the  Crown  is  indebted  to  him  in  the  sum  of  27,000Z. 
and  npwords,  which  he  said  would  appear  when 
his  acooiints  had  been  duly  audited  by  the 
Comptroller  and  Auditor-General.  This  award, 
he  said,  in  effect  reverses  the  judgment  of 
GMffard,  V.C.,  although  the  evidence  adduced  by 
him  in  Chancery,  and  upon  which  the  Vice-Ohan- 
oellor  founded  his  judgment,  was  never  seen  by 
the  arbitrators. 

On  the  12th  June  1870,  Mr.  Edmunds  was 
arrested  at  the  suit  of  the  Crown  for  the  amount 
of  this  award  and  costs.  He  was  committed  to 
Whiteoross-street  Prison  on  that  day,  and  re- 
mained in  prison  until  the  25th  Jan.  1871,  when 
he  was  discharged  without  demand  or  appli- 
cation on  his  part.  In  consequence  of  the  uore- 
said  char^  made  against  him,  he  had  been 
deprived  since  1864  of  his  two  pensions  for  thirty- 
five  years'  public  service  of  the  Crown  and  of 
Parliament,  to  which  he  claimed  to  be  entitled  as 
of  right  in  the  absence  of  any  fraud  or  misconduct 
having  \)een  shown  to  have  been  committed  by 
him. 

Fairy,  Serjt.  (with  him  Joyce)  moved  for  a 
Tmt  ot'mandamtts  upon  this  affidavit.  By  the  Act 
25  Oeo.  3,  0.  62;  the  patents  which  had  been 
granted  to  the  ancUtors  of  imprest  were  vacated ; 
and  by  sect.  4,  "in  order  effectually  to  provide 
such  examination  of  aH  public  accounts  in  future 
as  may  be  necessary  for  the  security  of  the  public 
interest,"  his  Majesty  was  authorised  to  appoint 
five  commissioners  for  auditing  the  public  accounts. 
By  sect.  9,  "  the  said  commissioners  or  their  sac- 
oessois  shall  be,  and  they  are  'hereby,  authorised 
and  required  to  call  before  them,  by  precepts  under 
their  hands  or  the  hands  of  any  thre*  or  more  of 
them,  all  such  persons  as  shall  have  received  any 
mm  or  sums  of  money  by  way  of  imprest  or  in  any 
other  maimer,  for  which  they  shall  be  acconntable, 
to  attend  upon  them  personally,  and  to  produce 
documents  for  the  purpose  of  examination.  And 
by 'sect.  10, "  the  said  commissioners,  or  any  three  or 
laoie  of  them,  shall  try  and  examine  the  several  ao- 
cxrants  Mid  ▼ouohers  which  shall  be  transmitted  to 
them  from  time  to  time,  with  as  little  delay  as  pos- 
sible, and  upon  trial  and  examination  thereof  shall 
make  full,  just,  and  perfect  accounts,  or  declaration 
of  aoconnts,contaiiiinR  briefly  the  sumandsubstance 
thereof  in  charge  and  discharge."  By  1  &  2  Geo. 
4,  c.  121,  s.  9,  "  whenever  any  account  shall  have 
been  declared  before  the  Chancellor  of  the 
3E!xcheqaer,  the  commissioners  for  anditing  the 
pnUio  acconnts  shall,  as  soon  as  conveniently  may 
be  afler  such  declaration,  cause  a  certificate  thereof 
to  be  made  ont,  which  shall  contain  the  date  of 
snch  declaration,  the  total  amount  of  the  sums 
fomaag  the  charge  .and  discharge  parts  of  the  said 
aoooont,  togetho:  with  the  amount  of  the  balance, 
if  any,  either  indebted  or  in  surplusage ;  or,  in  case 
ttyaore  should  be  no  such  balance,  then  the  words 
'  even  and  quit '  shall  be  inserted  in  the  said  cer- 
tificate, which  shall  be  signed  by  any  two  or  more 
of  the  said  commissioners,  and  shall  be  delivered 
to  the  accountant,  or  to  any  person  duly  applying 
for  the  same  on  his  behalf,  without  any  fee  or  reward 
whatsoever  being  demanded  for  the  same ;  and 
every  certificate  so  made  out  and  signed  as  afore- 
said shall  be  as  valid  and  effectual  to  discharge  the 
Accountant,  either  in  the  whole  or  for  so  much  of  the 
moneys  with  which  he  was  originally  chargeable  as 
Aall  therein  appear  to  have  been  duly  accounted 


for,  and  for  all  other  punmses  whatsoever  relating- 
to  or  concerning  the  said  account,  as  if  a  quietus 
or  abstract  of  the  said  account  had  duly  issued 
from  the  office  of  the  Clerk  of  the  Pipe,  according- 
to  the  course  of  his  Majesty's  Exchequer  in  use- 
before  the  passing  of  this  Act,  any  law,  custom,  or 
usage  to  the  contrary  thereof  in  any?rise  notwith- 
standing." The  Act  now  in  operation  is  29  A  30  Vict. 
0.  39,  by  sect.  5  of  which  the  offices  of  Comptroller- 
General  of  the  Exchequer  and  Commissioners  of 
Audit  were  abolished,  and  the  person  to  be  "ap- 
pointed Comptroller  and  Auditor-General,  shwl 
have  and  perform  all  the  powers  and  duties  con- 
ferred or  imposed  on  the  Comptroller-G«neml  of 
the  Exchequer  and  the  Commissioners  for  Anditing 
the  Public  Accounts  respectively."  By  sect.  44,  "  it 
shall  be  lawful  for  the  'Treasury  from  time  to  time, 
if  they  see  fit  so  to  do,  to  dispense  with  the  trans- 
mission to  the  Comptroller  and  Auditor-General,  of 
any  accounts  not  being  accounts  of  the  receipt  and 
expenditure  of  public  money,  and  with  the  audit  of 
such  accounts  by  him,  any  law,  usage,  or  custom 
to  the  contrary  notwithstsmding :  provided-  always 
that  copies  of  any  Treasury  minutes  dispensing 
with  the  audit  of  such  accounts  shall  be  laia  before 
Parliament."  All  these  Acts  of  Parliament  con- 
template the  audit  of  all  accounts  of  public  money, 
and  impose  upon  the  Comptroller  and  Auditor- 
General,  and  also  upon  the  Commissioners  of  the 
Treasury  the  duty  of  canning  out  the  audits.  This; 
too,  seems  to  have  been  the  duty  of  the  authorities 
for  the  time  being  in  more  ancient  times.  (See 
5  Rio.  2,  c.  2.)  In  the  case  of  GoUhrook  v.  The 
Atiortv-y-Ocneral  (7  Price,  146)  it  was  held  that  the 
Commissioners  for  Auditing  the  PubUc  Accounts 
appointed  under  25  Geo.  3,  c.  62,  were  amenable  to 
the  jurisdiction  of  the  Court  of  Exchequer,  and 
subject  to  this  control 

CocKBimN,  C.  J. — I  think  that  in  this  case  we 
can  grant  no  rule.  We  must  first  see  that  there 
is  a  public  duty  cast  upon  the  Commissioners  of 
the  Treasury,  by  the  non-performance  of  which  the 
individual  who  makes  the  application  is  interfered 
with  in  his  rights  or  property.  I  cannot  see,  by 
the  established  course  of  the  Excheauer,  or  by  the- 
statutes,  any  right  granted  to  an  inoividual  m  re- 
ceipt of  public  money  to  have  his  accounts  audited. 
Prior  to  the  Act  of  25  Geo.  3,  c.  52,  certain  ofiicers 
called  Auditors  of  the  Imprest  held  their  appdnt- 
ment  for  the  purpose  of -examining  the  accounts  of 
public  moneys  which  tlje  Crown  might  submit  to 
them ;  yet  there  is  nothing  to  show  that  the  per- 
sons who  had  charge  of  those  public  moneys  bad 
any  right  to  call  upon  the  auditors  of  the  impnest 
to  examine  them.  A  person  receiving  pubUc- 
money  was  bound  to  give  an  account  to  the  audi- 
tors when  it  -was  demanded  of  him,  but  I  think 
such  person  had  no  right  at  common  law  to  demand 
an  audit ;  nor  does  it  appear  that  the  statutes  have 
created  such  a  right.  I'De  Act  which  I  have  men- 
tioned substituted  commissioners  for  the  former 
auditors  of  imprest,  and  required  of  the  commis- 
sioners the  same  duties  as  those  previously  fulfilled 
by  the  auditors.  The  language  of  the  whole  of 
the  statute  shows  that  its  provisions  were  entirely 
for  the  protection  of  the  public  interest,  and  not 
for  the  purpose  of  giving  a  receiver  of  money  a 
claim  to  nave  his  accounts  disclurged.  The  statute 
1  <&  2  Geo.  4,  c.  121,  made  some  alterations  in  the 
practice  of  the  commissioners  in  auditing  the  pub- 
lic accounts,  but  imposed  no  duties  upon  them,  or 
upon  the  Lords  of  tne  Treasury,  in  respect  of  the 
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rights  of  public  accountants.  The  Act  now  in 
force  is  the  29  &  30  Vict.  c.  39,  by  -which  one  officer 
is  established  in  the  place  of  the  commissioners  of 
audit,  but  the  matters  upon  which  this  application 
depends  are  in  no  way  affected  by  the  provisions. 
This  Act  also  uses  language  which  shows  that  the 
objects  of  all  these  enactments  were  the  protection 
of  the  public  property  and  the  satisfaction  of  the 
House  of  Commons;  they  throw  a  public  res- 
ponsibility on  all  receivers  of  public  money,  but 
they  do  not  give  them  any  private  right  to  claim 
examination  and  quittance.  I  quite  agree  that 
where  the  established  course  has  been  to  audit 
accoimts,  and  examine  vouchers  and  documents, 
the  individual  who  is  responsible  for  them  has  a 
moral  right  to  claim  the  continuance  of  that  course ; 
and  he  has  a  serious  grievance  to  complain  of,  if 
the  Lords  of  the  Treasury  refuse  to  direct  an  audit 
of  his  accounts.  Whether  that  is  the  case  here  is 
another  question.  If  the  ground  of  the  commis- 
sioners' refusal  be  that  the  arbitration  has  settled 
all  Mr.  Edmunds's  claims,  I  am  not  prepared  to  say 
that  their  refusal  is  not  justified.  He  has,  how- 
ever, no  legal  right  to  enforce  an  audit.  Although 
it  is  competent  to  the  Commissioners  of  tno 
Treasury  to  enforce  this  examination  which  is 
asked  for,  we  have  no  power  to  interfei-e  by  mnii- 
damiu,  or  in  any  way  to  compel  them  to  take  the 
step  which  Mr.  Edmunds  claims.  I  pronounce  no 
opinion  upon  the  merits  of  the  question. 

Blackburn  and  Mellob,  J.J.,  concurred. 

Eiilc  vcfuecd. 

Attorney  for  applicant,  E.  Johigon. 


SZCHEQUEB  CHAMBEB. 

Bei>orted  bjr  B.  Leioh  und  E.  K.  KiHOLtKE,  £aqTs., 
Ba-risten-at-lAW. 

Jane  17  and  19,  a)id  Dec.  2,  1871. 

APPEAL  FROM   THE  EXCHEQUER. 

(Before  Byles,  BLACKBuas,  KEAtrxG,  Mellob, 
M.  Smith,  and  Lusu,  JJ.) 

Clougu  f.  LoxDON  AND  North-Westbrn  R.vilway 
Company. 

Sale  of  goods — Fraud — Election  to  rescind  contract 
after  action  brouglU — Pleading — EquitcMe  plea — 
TransUut. 

To  suppoH  a  plea  of  rescission  of  a  eontra-d  on  the 
ground  of  fraud,  it  i«  not  necessary  to  prove  that 
ths  eireumitaneet  of  the  fraud  were  known  to  the 
defendant,  and  the  contract  rescinded  before  action 
hrouglii.  The  election  to  rescind  may  he  made  at 
any  time,  unless  there  has  been  a  previoits  election 
to  <^rm  the  contract. 

A.  _  piircJiased  goods  of  tlte  L.  P.  Company,  iwl 
intending  to  pay  for  them.  Tlte  L.  P.  Company 
delive)-ed  thein  to  the  defendants  as  carriers,  to 
deliver  them,  according  to  A.'s  instrttctuyns,  to  the 
plaintiff.  The  defendants  afterwards  held  the 
goods  for  the  plaintiff,  at  his  request,  as  warehoiise- 
vien.  A.  becoming  bankrupt,  the  L.  P.  Company 
demanded  the  goods,  and  the  defendants  re'dolivered 
them,u)ider  the  mistaken  supposition  that  the 
transitus  was  not  yet  over. 

In  an  action  of  trover  agaitist  the  defendants  .• 

Beld,  that  an  equitable  plea  of  rescission  of  the  con- 
tract,  on  tJte  ground  of  A.'s  fraud,  to  which  the 


plaintiff  was  privy,  would  raise  a  good  defence  to 
the  action,  altliough  tlte  fraud  was  not  discovered 
tiU  tlte  cross-examination  of  tlie  plaintiff  at  the 
trial  of  tlte  action. 
Semile,  titat  in  getieral  such  a  plea  should   aver 
,  readimse  attd  wiUlnyness  on  tlte  part  of  the  defen- 
dant to  repay  any  sitms  he  may  have  received 
under  the  cotUrcut. 
Semble,  also,  that  siUh  a  plea  tooidd  raise  a   good 

defence  ai  law. 
This  was  an  appeal  by  the  defendants  from  a 
decision  of  the  Court  of  Exchequer  on  the  23rd 
April  1869,  making  absolute  a  rule  to  set  aside  the 
verdict  found  for  the  defendants  on  the  trial  erf  the 
cause,  and  to  enter  a  verdict  for  the  plaintiflf  for 
the  sum  of  205?.,  and  the  following  is  a  statement 
of  the 

Case. 

1.  The  action  was  commenced  on  the  2nd  June 
1868,  and  was  brought  to  recover  the  valae  of  nine 
pianofortes,  which  the  plaintiff  alleged  to  hare 
Deep  purchased  of  the  London  Pianoforte  Com- 
panv  by  one  William  Adams,  and  by  him  assigned 
to  tne  plaintiff,  and  wrongfully  detained  from  the 
plaintiff  by  the  defendants- 

2.  A  copy  of  the  declaration  and  subsequent 
pleadings,  as  they  stood  when  the  cause  came  on 
for  trial,  are  included  in  an  appendix  to  this  case, 
and  together  with  all  other  documents  therein  are 
to  be  taken  as  part  of  the  case. 

3.  The  facts  proved  at  the  trial  were  as  follows : 
William  Adams  had  been  an  auctioneer  at  Man- 
chester. He  had,  on  several  occasions  obtained 
pianofortes  from  London  pianoforte  makers.  He 
used  to  pay  a  portion  of  the  price  in  cash,  and 
give  his  acceptance  for  the  balance.  The  pianos  he 
so  obtained  ne  sold  by  auction,  and  the  bills  he 
gave  for  them  were  generally  dishonoured.  Adam? 
was  abjudicated  a  bankrupt  in /orma;>a«perM,  in 
Lancaster  Castle,  by  the  registrar,  on  the  21$t 
April  1868,  under  sect.  101  of  the  Bankruptcy  Act 
1861. 

4.  The  plaintiff  had  known  Adams  since  Se]^ 
or  Oct.  1867.  He  had  on  one  or  two  occasions 
advanced  Adams  money  on  pianos  which  Adams 
had  sent  to  him,  and  which  the  plaintiff  had 
sold  by  auction.  The  plaintiff  was  aware  of 
Adams  s  bankruptcy  in  April  1868. 

5.  In  the  mouth  of  May  1868,  the  plaintiff,  having 
occasion  to  go  to  London  on  some  cotton  trans- 
actions, agreod  to  go  with  Adams,  who  was  going 
to  London  to  purchase  pianofortes,  as  he  stated, 
for  shipment  abroad,  and  the  plaintiff  accordingly 
proceeded  to  London  in  company  with  Adams 
on  the  14th  May  1868.  On  the  15th  May  1868 
Adams  went  to  the  London  Pianoforte  C-ompaay, 
and  arranged  to  purchase  of  them  nine  pianoe. 

6.  On  the  18th  May  1868  the  plaintiff  alleged 
that  he  advanced  Adams  2502.  to  pay  the  necessary 
deposit  money  on  those  and  other  pianos  to  be 
bought  by  Adams  of  other  makers,  and  prodooed 
a  receipt,  of  which  the  following  is  a  copy : 

London,  18th  Half  18B. 
Beoeived  of  Mr.  B.  H.  Clon^h,  of  IJTeipool,  tiM  mm  if 
2S0t.  as  an  advanoe  on  nine  pianofortes  ftom  th«  Loafai 
Pianoforte  Company,  and  two  from  Measn.  OoOaa^  Oil- 
lard,  and  Company,  consigned  to  Mr.  Cfencb,  T* 
250t.,  Wiw-IAM  ." 


and  stated  that  in  consideration  of 
Adams  had  agreed  to  deliver  to  the 
nine  pianos,  together  with  the  two 
by  another  maker  by  way  of  seonii^. 
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Hame  day  the  plaintiff  and  Adams  went  together 
to  the  London  Pianoforte  C6mpany's  ofiSces,  when 
Adbams  completed  the  purchase  of  the  nine  pianos 
with  Mr.  Oeary,  the  manager  of  the  London  Piano- 
forte Company.  The  price  of  the  nine  pianos  was 
2051.,  of  which  Adams  paid  down  681.  in  cash, 
being  70Z.  parcel  of  the  price  less  2|  discount,  and 
gave  his  acceptance  at  four  months  for  the  balance 
135/.  8».,  of  wbich  the  following  is  a  copy : 

13ol.Ss.    '  London,  Hay  18th,  1868. 

Foar  months  after  4ate  pay  to  oar  order  one  niudred 
and  thirtj.five  pounds  eight  shillinra,  ralae  reoeiTed. 
Geo.  Wood,    >     Directors  London 
W.  B.  Muoi*.  >  Fisnoforta  Company. 
To  W.  Adams  and  Co.,  M,  Corporation- 
8tr<>et,  Hanchester. 
Accepted  payable  at  Metropolitan  Bank,  London. 

WiixiAM  Adaks  and  Co. 

Beceiving  at  the  same  time  an  inroice  and  receipt, 
of  which  the  following  is  a  copy  : 

May  1868. 
Messrs.  Adams  and  C, 

Bonght  of  the  London  Pianoforte  Company. 
[Here  follotrg  a  list  of  nine  pianofortes  with 
number  and  price  aflSxed  to  eooh,  the  total 

price  of  the  nine  being'   JB205    0    0 

Bycaah    68    0    0 

jei37    0    0 

By  2i  discount Jil  12 

Bill  at  four  months  from  date     135    8 

Boceived,  J.  Oeart. 

Adams  told  Mr.  Geary  that  the  pianos  were  for 
shipment  to  Canada,  and-  directed  him  to  send 
them  to  the  plaintiff,  who,  ho  said,  was  his  ship- 
ping ogent,  at  the  address.  Temple-court,  Liver- 
pool. 

The  bill  given  by  Adams  has  never  been  nego- 
tiated, nor  nas  it  been  paid.  At  the  trial  both 
Adams  and  the  plaintiff  stated  that  neither  of  them 
had  engaged  freight  for  the  pianos. 

7.  On  the  19th  May  1868  the  London  Pianoforte 
Company  sent  the  nine  pianos  by  the  defendants' 
railway  addressed  to  the  plaintiff  at  Temple-court, 
Liverpool,  as  directed  by  Adams.  They  reached 
Liverpool  the  same  day.  On  their  arrival  the 
defendants'  messenger  was  sent  with  the  advice 
note  of  the  arrival  of  the  goods  to  the  plaintiff's 
address,  Teraple-couit,  Liverpool,  but  the  plaintiff 
Vas  not  to  be  fonnd  there,  he  having  removed  to 
York-buildings  in  consequence  of  a  fire  at  Temple- 


court.  The  messenger  therefore  brought  back  the 
note,  and  the  pianos  remained  at  the  defendants' 
Liverpool  station.  A  note  was  thereupon  sent  by 
the  defendants  to  the  plaintiff  through  the  post  to 
Temple-conrt  aforesaid,  and  reached  him  on  the 
22nd  May  1868.  (This  note  informed  him  that  the 
pianos  consigned  to  him  lay  at  the  defendants' 
station,  and  were  held  by  them,  not  as  carriers,  but 
as  warehousemen,  at  owner's  risk,  and  asked  him 
for  instructions  as  to  their  removal  as  soon  as 
possible.) 

8.  On  the  20th  May  1868  the  defendants'  ser- 
.  vants  at  Liverpool  wrote  to  the  defendants'  London 

ofBce  for  further  advice,  and  on  the  21st  May  1868 
I  one  of  the  defendants'  clerks  in  London  wrote  to 
I  the  London  Pianoforte  Company  informing  them 

that  the  consignee  of  the  gocKls  had  remov^  from 
I  Temple-court,  Liverpool,  and  could  not  be  found, 

and  asking  for  further  instructions. 

9.  The  above  mentioned  letter  reached  the 
manager  of  the  London  Pianoforte  Company  on 
the  morning  of  the  22nd  May  1868,  about  nine 
o'clock  a.m.,  and  a  few  minutes  after  reading  it  the 
manager  of  the  London  Pianoforte  Company  heard 

,  that  Adams  was  a  bankrupt. 
I       10.  In  consequence  of  tnis  information  the  said 
manager  sent' a  messenger  to  the  goods  station  of 
I   the    defendants,  Camden-town,  London,    with  a 
notice  ordvring  tlie  delivery  of  the  goods  to  the  plain- 
tiff to  he  stopped    iminedicUely.    The  notice  was 
delivered  at  half-past  nine  a.m.  on  the  same  mom- 
'  ing  to  the  clerk  of  the  defendants  who  had  written 
'  the  letter  to  the  London  Pianoforte  Company  of 
the  21st    May  1868.      A    tele^^m    could   havo 
been  sent  from  London  to  Liverpool  in  fifteen 
minutes. 

11.  Between  ten  and  eleven  on  the  morning  of 

the  22nd  May  1868  (the  day  the  plaintiff  received 

the  advice  note  from  the  defendants)  the  plaintiff 

called  at  the  defendants'  Liverpool  station,  where 

the  pianos  were  lying,  and  the  defendants  delivered 

to  mm,  on  his  giving  up  the  said  note,  a  freight 

I  note  of  the  pianos,  and  the  plaintiff,  at  the  defen- 

{  dants'  request,  signed  a  book  called  the  "  freight 

-  book,"  and  went  away  leaving  the  pianos  at  the 

defendants'    station.     The   following   is    a   cop^ 

of  the  entry    in  the   said  book  so  far  as  it  is 

material : 


I^KOOK 

PABE  LANE  STATION, 

AMD  NOBTH-WBSTEaB  BAILWAT  BtATIO>. 

No.  of 
Inroice. 

SUtion. 

Consignee. 

Kesldence. 

TeiLple- 
court 

Species  ot 
goods. 

Weight. 

Csrtisge. 

By  whom  receired  in 
good  order  and  con- 
dition. 

Time. 

28,512. 
No.  of 

Crown- 
street, 
Csmden- 
Uwn. 

B.  K. 
dough. 

Nine 
Pisno- 
fortes. 

1 

Ton.cwt.qni.lbs.      ^^..^j. 

B.  H.  Clongh. 

lO.SOs  in. 

a*AVtM. 

The  plaintiff  did  not  pay  the  cariage  of  the  pianos, 
and  it  remained  unpaid ;  but  on  the  plaintiff  receiv- 
ing the  freight  note  from  the  defendants  he  went  to 
the  dcfenaants'  warehouse  and  saw  the  pianos 
taken  off  the  trucks  and  safely  pkccd  in  the  said 
warehouse. 

12.  It  was  proved  by  the  defendants  that  their 
custom  is  to  deliver  up  goods  on  presentation  of 
the  freight  note,  on  the  person  presenting  it  sign- 
ing his  name  in  a  book  called  the  the  book, 
and  paying  the  csirriage.  The  following  is  a 
copy  of  the  entry  in  the  said  book  so  far  as  it  is 
material : 


LONDON  AND  NOBTH-WESTEBN  EAILWAT  COMPANr. 
Cbamb  Book— Ckaboss. 


I 


B.  H. 
Clongh 


Nine 
Piano- 
fortes 
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1 

Inroice 
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13.  On  the  22nd  May  1868,  the  London  Piano- 
forte Company  wrote  and  posted  a  letter  to  the 
defendants  saying  "  Nine  pianofortes  consigned 
to  E.  H.  Clough,  Temple-court,  Liverpool  Please 
have  the  above  returned  to  us  without  delav." 

14.  After  receipt  of  that  letter,  and  an  indemnity 
from  the  London  Pianoforte  Company,  the  defen- 
dimts,  on  the  26th  May  1868,  sent  the  pianofortes 
back  to  the  London  Pmnoforte  Company.  On  the 
3rd  May  1868,  the  manager  of  the  London  Piano- 
forte Company  wrote  and  posted  to  the  said  Wm. 
Adams,  and  Adams  received,  a  letter  in  which 
he  Eaid  "we  have  ordered  the  pianofortes  back 
until  we  hear  from  you." 

15.  On  the  27th  Alay  1868,  the  plaintiff  called 
At  the  defendants'  Liverpool  station  with  the 
freight  note  for  the  purpose  of  removing  the 
pianos  and  paying  the  carriage,  when  he  was  in- 
formed that  they  had  been  sent  back  to  London 
by  order  of  the  London  Pianoforte  Company,  who 
have  ever  since  retained  them ;  and  on  the  2nd 
June  1868,  the  plaintiff  commenced  this  action 
a^nst  the  defendants  for  the  value  of  the  nine 
pianos. 

16.  The  bill  and  the  £68  remained,  and  do  still 
remain,  in  the  possession  of  the  London  Pianoforte 
Company.  Adams  never  demanded  the  return  of 
either,  nor  did  tlie  pianoforte  coinpany  e,ver  offer 
to  return  lliem. 

17.  The  case  on  the  part  of  the  defendants  was 
that  the  pianos  had  been  obtained  from  the  piano- 
forte company  by  a  fraud,  to  which  the  plaintiff 
was  privy,  and  also  that  there  was  an  effective 
stoppage  in  transitu.  Lush,  J.,  held  that  no 
stoppage  in  transitu  had  been  effected,  and  that  the 
eoods  bad  been  completely  accepted  by  the  defen- 
dants as  warehousemen,  before  any  stop  was  placed 
upon  them. 

18.  The  plaintiffs  connsel  then  took  the  objec- 
tion that  the  ninth  plea,  which  set  up  the  plaintiff's 
privity  with  Adams's  fraud,  was  pleaded  to  the 
third  count  of  the  declaration  whicn  was  against 
the  defendants  as  carriers,  and  that  there  was  no 
similar  plea  to  the  second  count  which  was  against 
the  defendants  as  warehousemen. 

19.  The  defendants'  counsel  then  asked  leave  to 
amend,  which  was  granted.  Lush,  J.  holding  that 
it  raised  no  new  question,  but  merely  set  the  plea 
right  to  raise  the  question  which  the  parties  came 
to  try,  and  that  such  amendment  was  necessary 
to  rmse  the  real  question  at  issue  between  the 
parties. 

Lush,  J.,  left  three  questions  to  the  jury,  as 
follows : — 1.  Did  Adams  obtain  the  goods  with  the 
intention  of  not  paying  for  them  P  2.  Did  Clough 
in  fact  advance  the  £2^  P  3.  Did  he,  at  the  time  ne 
advanced,  know  of  the  fraudulent  intention  of 
Adams  P 

The  iurvanswered  the  above  questions  as  follows : 
—To  the  ferst :  He  did.  To  the  second :  He  did, 
but  not  bond  fide.    To  the  third :  Yes. 

20.  Upon  these  finding.^,  a  discussion  took  place 
with  respect  to  the  pleadings,  and  ultimately  Lush, 
J.  directed  the  verdict  to  be  returned  for.the  de- 
fendants, the  pleadings  to  be  taken  as  amended ; 
but  if  the  court  shomd  think  that  the  defendants 
were  not  entitled  to  the  verdict,  either  upon  the 
pleas  as  they  stood,  or  tifion  ami  possible  amcndnient 
thereof,  then  the  verdict  to  be  entered  for  the 
plaintiff  for  £205. 

21.  The  pleas  in  the  appendix,  marked  A.  and  B. 
were  thereupon  added  by  the  defendants  pursuant 


to  the  leave  given  by  the  judge.  To  these  pleas, 
the  plaintiff,  after  the  trial,  and  before  moving  for 
the  rule  hereinafter  mentioned,  put  on  the  record 
the  replication  marked  C.  in  the  appendix,  as  the 
plaintiff  alleges,  but  the  defendants  deny,  he  wem 
entitled  to  do  so  under  the  leave  reserved  ax  stated 
in  paragraph  20. 

In  Hilary  Term  1869  (21st  Jan.),  a  rule  was  moved 
for  and  obtained  by  the  plaintiff's  counsel,  to  aeb 
aside  the  above-mentioned  verdict,  and  to  enter  a 
verdict  for  the  plaintiff  for  £205  on  the  followiag 
grounds: — First,  that  supposing  the  judge  to  have 
been  right  in  making  the  amendment  by  allowing 
a  plea  of  fraud  to  the  second  count,  the  contract 
had  not  been  voided,  but  on  the  contrary,  confirmed, 
by  the  Pianoforte  Company  (Limited),  aiier  notice 
of  the  alleged  fraud.  Secondly,  that  the  amendment 
should  not  have  been  allowed.  Thirdly,  that  tite 
verdict  wa.s  against  evidence.  Fourthly,  misdireo- 
tion.  The  judge  should  have  directed  the  jury  in 
accordance  with  the  ground  first  above-mentioned, 
and,  as  alleged  by  the  replication  to  the  plea,  allowed 
on  amendment  (which  issue  was  supported  by  the 
plaintiff  in  evidence). 

In  the  following  Easter  Term  1869  (23rd  April), 
the  Court  of  Exchequer  made  the  above-mentioned 
rule  absolute,  to  enter  a  verdict  for  the  plaintiff  for 
£'205,  by  the  rule  appealed  against,  and  the  defoi- 
dants  thereupon  appealed  from  that  decision; 
the  question  for  the  opinion  of  the  Court  of  Ex- 
chequer Chamber  being,  whether  the  said  rule 
ought  to  have  been  made  absolute,  or  to  have 
been  discharged. 

The  pleadings,  as  set  out  in  the  appendix,  vrere  as 
follows : — The  declaration  contained  three  counts. 
The  first  count  was  in  trover  for  the  conversioa 
of  the  nine  pianos  ;  the  second  count  charged 
the  defendants,  as  warehousemen,  with  not  re- 
delivering certain  goods  to  the  plaintiff ;  and  the 
third  count  charged  them,  as  carriers  for  hire  of 
certain  goods  of  the  plaintiff  from  London  to 
Liverpool,  to  be  there  delivered  to  the  plaintiff  for 
reward  to  the  defendants  in  that  behalf,  Ac,  but 
which  they  did  not  safely  carry  and  deliver,  &c 

The  pleas  were,  First,  to  the  first  coimt,  set 
guilty. 

Secondly,  to  the  first  count,  not  possessed. 

Thirdly  (the  plea  marked  A,  added  porsoMit 
to  leave  reserved,  paragraph  21),  for  a  defenee 
on  equUdble  grounds,  as  to  the  first  count; 
"  That  before  the  acts  complained  of  were 
committed,  the  goods  were  delivered  to  the 
defendants  by  the  plaintiff  to  be  by  thete 
warehoused  and  taken  care  of,  and  before 
the  said  goods  were  so  delivered  to  the  de- 
fendants, the  same  were  the  property^  of  the 
London  Pianoforte  Company,  and  the  pluntiff,  by 
and  through  the  fraud  of  himself  and  one  William 
Adams,  had  induced  the  said  London  Pianofcn^ 
Company  to  part  with  the  said  goods,  which  fitcts 
the  plaintiff,  at  the  time  of  Ihe  delivery  of  the 
said  goods  to  the  defendants  as  aforesaid,  oon- 
cealed  from  the  defendants,  and  the  defendants 
had  no  notice  or  knowledge  thereof  until  the 
said  goods  were  claimed  by  the  said  Londcm 
Pianoforte  Company,  as  hereinafter  mwitioncd, 
and  had  no  ground  or  reason  to  believe  bat  that, 
at  the  time  of  the  said  goods  bein^  so  delivered 
to  them,  the  same  were  the  plaintiff's,  and  that 
the  plaintiff  had  a  lawful  title  thereto,  and  after- 
wards and  before,  &o.,  and  while  the  defendants  had 
the  said  goods  under  the  said  bailment  tbereoC 
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tile  said  London  Hanoforte  Companv  discovered 
the  said  fraud  and  misrepresentation  of  the  plaintiff 
and  the  said  William  Adams,  and  thereupon,  and 
within  a  reasonable  time  of  the  discovery  therecf, 
claimed  and  demanded  of  the  defendants  the  delicery 
up  to  them  of  the  said  goods,  and  assumed  the 
property  thereof,  and  gave  notice  to  the  defendants 
not  to  deliver  the  said  goods  to  the  plaintiff,  and 
forbade  them  to  do  so ;  and  thereupon  the  defen- 
fkmts,  at  the  instance  of  the  said  London  Piano- 
forte Company,  and  by  their  command  and 
aathonty,  and  relying  on  the  right  and  title  of  the 
8«id  London  Pianoforte  Company  to  the  said 
goods,  refused  to  give  up  and  re-deliver  the  said 
goods  to  the  pliuntiff,  which  are  the  acts  com- 
plained of." 
.  Fourthly,  to  the  second  and  third  coants,  non 
<imum«mt. 

Fiftoly,  to  the  same  counts,  that  the  Diaintiff 
did  not  deliver,  nor  the  defendants  receive,  the 
goods  for  the  purpose  of  and  on  the  terms 
alle^^ 

Sixthly  (the  plea  marked  B,  added  pursuant  to 
leftve,  paragraph  21)  for  defence,  on  equitable 
grounds,  as  to  tne  said  second  connt, "  That,  before 
uie  said  goods  were  delivered  to  the  defendants 
as  alleged,  the  same  were  the  property  of  the 
London  Pianoforte  Company,  and  the  plaintiff, 
by  and  through  the  fraud  and  misrepresentation 
en  himself  and  one  William  Adams,  induced  tho 
said  London  Pianoforte  Company  to  part  with 
the  said  goods,  which  facts  the  plaintiff,  at  the 
time  of  the  delivery  of  the  same  goods  to  the  de- 
fendants by  the  plaintiff  as  alleged,  concealed  from 
the  defendants,  and  the  defendants  had  no  notice 
OT  knowledge  thereof  until  the  said  goods  were 
olaimed  by  the  said  London  Pianoforte  Company 
as  hereinafter  mentioned,  and  had  no  notice  or 
knowledge  thereof  until  the  said  good  were  claimed 
by  the  said  London  Pianoforte  Company  as  herein- 
after mentioned,  and  had  no  ground  or  reason  to 
believe  but  that,  at  the  time  of  the  delivery 
of  the  said  goods  to  them  as  alleged,  the  same 
were  the  plaintiff's,  and  that  the  plaintiff  had  a 
lawfiil  title  thereto ;  and  afterwards,  after  the 
said  goods  had  been  delivered  to  the  defendants 
as  alleged,  and  before  the  breach  in  the  said 
contract  alleged,  or  any  breach  on  the  part  of  the 
defendants,  and  while  the  defendants  had  the  said 
goods  under  the  bailment  alleged,  the  said  London 
Pianoforte  Company  discovered  the  said  fraud  and 
misrepresentation  of  the  plaintiff  and  the  said 
"William  Adams,  and  thereupon,  and  within  a 
reasonable  time  of  the  discovery  thereof  claimed 
and  demanded,  Ac."  (and  so  on  to  the  end,  as  in 
the  thinl  plea,  omitting  the  words  at  the  end, 
"  which  are  the  acts  complained  of") 

Seventhly,  to  the  third  count,  that  before  and  at 
the  time  of  the  delivery  of  the  goods  to  the  defen- 
dants as  carriers,  the  goods  were  sold  by  the 
London  Pianoforte  Company, the  owners  thereof,  to 
A<lams  on  credit,  in  the  belief  that  he  was  solvent, 
and  afterwards  Adams  assigned  the  said  goods  to 
the  plaintiff  and  directed  tho  defendants  to  send  the 
same  to  the  plaintiff,  and  that  after  the  delivery 
of  the  goods  to  the  defendants,  and  the  assignment 
by  Adams  to  tho  plaintiff,  the  vendors  learned 
that  Adams  was  insolvent,  and  thereupon,  and 
before  breach  of  the  alleged  contract  in  the  second 
count  mentioned,  and  before  the  expiring  of  the 
said  credit,  stopped  the  goods  in  transitu. 
Eighthly,  to  tne  third  count,  that  before  and  at 


the  time  of  the  delive^  of  the  goods  to  the  defen- 
dants as  carriers,  the  London  Pianoforte  Company 
were  owners  of  the  siud  goods,  and  were  induced  to 
part  with  the  possession  of  them,  and  caused  the- 
same  to  be  delivered  to  the  defendants  as  aforesaid, 
for  the  plaintiff  as  the  agent  of  Adams,  under  a 
colourable  and  fictitious  sale  and  purchase  on  the 
part  of  Adams,  and  by  and  through  his  fraud  and 
misrepresentation,  and  that  the  London  Pianoforte- 
Company,  before  any  breach  of  contract  in  the  said 
second  count  mentioned,  stopped  the  goods  in 
transitu  whilst  in  the  defendants  hands. 

Ninthly,  to  the  third  count,  a  plea  similar  to  the- 
eighth,except  that  insteadof  alleging  the  plaintiff  to 
be  the  agent  of  Adams,  it  averred  that  the  plaintiff 
was  privy  to  the  fraud  of  Adams  both  before  and 
at  the  time  of  the  delivery  of  the  goods  to  the 
defendants  as  such  oarriers. 

The  plaintiff  by  his  replication  took  issue  on  the 
pleas,  and  repUedalso  to  the  seventh  plea  that  the- 
assignment  to  him  by  Adams  was  bond  fide  and 
for  value,  and  on  this  replication  issue  was  joined. 

Further  replication,  upon  equitable  grounds,  to 
the  additional  pleas,  third  and  sixth  (put  on  the- 
record  after  the  trial  and  before  the  rule  was  moved 
for:  see  par.  21),  that  the  goods  were  sold  to- 
Adams  for  2051 ,  to  be  paid,  682.  in  cash  and  tho 
balance  by  a  bill  at  four  months  ;  and  that  Adams 
paid  the  68Z.  and  accepted  and  delivered  the  said 
till,  and  the  company,  in  pursuance  of  the  contract, 
delivered  the  goods  to  the  defendants  to  be  by  them 
delivered  to  the  plaintiff ;  and  that  the  alleged  fraud 
was  fraud  whereby  the  plaintiff  and  Adams  induced 
the  company  to  make  the  contract  and  deliver  tho 
goods  as  aforesaid ;  and  before  the  company  made- 
any  claim  upon  the  defendants,  and  before  suit,  the 
company  had  notice  of  the  fraud,  and  after  such 
notice  waived  the  fraud  and  affirmed  the  contract, 
and  kept  the  682.  and  the  bill  of  exchange. 

Tho  defendants'  (apps.)  points  for  argument : 
First,  that,  as  to  the  fraud,  there  was  no  other 
objection  taken  at  the  trial  than  that  there  was  no 
plea  of  fraud  pleaded  to  the  count  against  tho 
defendants  as  oailees,  but  only  against  them  as 
carriers  (par.  18),  and  that  it  was  never  objected 
that,  admitting  the  fraud,  the  pianoforte  company 
had  not  avoided  the  contract,  nor  was  such  ques- 
tion left  or  asked  to  be  left  to  the  jury ;  secondly, 
that  both  before  and  after  the  amendment  made  at 
the  trial  (pars.  18, 19)  there  was  no  issue  on  the- 
record  raising  the  qraestion  of  waiver  of  the  fraud 
and  confirmation  of  the  contract  by  the  London 
Pianoforte  Company;  that  no  such  question  was 
loft  to  the  jury  (par.  19),  but  that  that  issue  was 
raised  for  the  first  time  by  tho  plaintiff's  replication 
0. ;  thirdly,  that  the  said  replication  C.  was  added 
without  leave ;  fourthly,  that  the  question  whether 
there  was  a  waiver  of  the  fraud  and  a  confirmation 
of  the  contract  by  the  London  Pianoforte  Company 
depends  upon  the  intention,  to  be  inferred  from  the 
conduct,  of  the  London  Pianoforte  Company  after 
their  discovery  of  the  fraud,  which  is  a  question  for 
the  jury,  but  no  such  question  was  left  to  them;, 
fifthly,  that  the  conduct  of  the  London  Pianoforte 
Company  did  amount  to  a  rescission  of  the  contract ; 
sixthly,  that  no  waiver  of  the  fVaud  and  confirma- 
tion of  the  contract  by  the  London  Pianoforte 
Company  was  proved  by  the  plaintiff  at  the  trial ; 
seventhly,  that  there  was  no  leave  reserved  at  the 
trial  to  enter  the  verdict  on  the  grounds,  on  which 
the  Court  of  Exchequer  decided,  and  that  at  most 
the  rule  ought  to  have  been  made  absolute  only  for 
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a  ucw  trinl ;  ciKbtbiy,  that  the  plea  of  etoppage  in 
transitu  was  proved. 

The  points  of  argument  of  the  plaintiff  (resp.). 
First,  that  the  decision  of  the  court  below  was 
right,  and  ought  to  be  affirmed ;  Bccondly,  that  the 
contract  between  Adams  and  the  pianoforte  com- 
pany being  voidable  only,  and  not  void,  and  the 
pianoforte  company  not  having  avoided  it,  the  pro- 
perty in  the  pianos,  the  subject  of  the  action, 
remained  in  tne  plaintiff,  and  he  was  entitlid  to 
i-ecover  their  value. 

Quain,  Q.C.  (with  him  was  Pojiham  Pikf)  for  the 
defendants,  the   appellants,  contended    that   the 
judgment  of  the  court  below  was  wrong  and  could 
notoe  supported.    A  principal  objection  taken  by 
that  judgment  was,  that  the  68{.  cash  paid  in  part, 
and  the  bill  of  exchange  given  by  Adams  for  the 
balance  of  the  2052.,  had  not  been  tendered  back  to 
him.    The  Chief  Baron  was  of  opinion  that  the 
pianoforte  company  should,  before  the  action  had 
commenced,  have  elected  to  rescind  the  contract, 
and  the  other  learned  judges  thought  that  some  act, 
prior  to  and  distinct  from  the  pleas,  should  have  been 
done  by  them,  showing  their  intention  to  rescind, 
and  that  they  thould  nave  offered,  or  at  any  rate 
expressed  a  readiness,  to  repay  the  rash  and  return 
the  bill.    With  great  submission  it  is  urged  that 
these  opinions  are  incorrect.    If  made  at  all,  the 
tender  should  have  been  mado  to  Adams,  but  ho 
was  no  party  to  the  action.    The  ])1ainti£f  himself 
was  a  party  to  the  fraud  from  the  beginning  j  we 
could  not  have  tendered  to  him.    But  it  is  insisted 
that  no  tender  at  all  was  necessary.    It  was  not 
for  us  to  go  round  the  country  to  find  out  Adams 
and  tender  to  him ;  on  the  contrary,  the  onus  was 
on  him  to  demand  it  back.    The  payment  of  TOirt 
of  the  price  was  the  very  gi»t  of  the  frand.    The 
general  rule  is,  that  where  the  right  to  rescind  is 
exercised,  the  party  exercising    the  right  must 
restore  the  other  party  to  the  same  condition  he 
was  in  before  the  contract  was  made ;  but  where 
the  right  to  rescind  springs  from  discovered  fraud 
there  is  an  exception  to  the  rule:  (see  2  Parsons  on 
Contracts,  5th  edit.,  p.  780 ;  and  also  Stevens  v. 
Atuiin,  a  case  very  similar  to  the  present  one, 
1  Metcalfe  557  (American),  where  it  was  held  that 
where  B.  received  the  promissory  note  of  A.  for 
goods  which  A.  fradulently  obtained  of  him  and 
.•■old  to  C,  who  had  knowledge  of  the  fraud,  B. 
might  maintain  trover  for  the  goods  against  G. 
without  restoring  the  note  to  A.    No  doubt  the 
defraude(f  party  must  rescind  as  soon  as  circum- 
stances permit,  and  not  continue  the  contract  after 
discovering  the  fraud.    The  defendants  acted  on 
that  principle  here.   There  was,  moreover,  no  inno- 
cent third  party  here.    The^tM  tertii  set  up  by  the 
plaintiff  he  must  stand  or  fall  by,  and  the  teriiut 
here  was  a,particep$  in  the  fraud.    [Blackburx,  J. 
refers  to  Clarke  v.  Dickgon  and  others  (E.  B.  &  E. 
1 18;  27  L.  J.  223,  Q.B.)]  A  party  cannot  claim  the 
benefit  of  bis  own  fiwid.    The   defendants,  the 
pianoforte  company,  have  done  no  act   oflSrming 
the  contract  or  showing  that  they  were  holding  to 
the  68Z.  and  the  bill  of  exchange.  After  knowledge 
of  the  frand  of  Adams  and  the  plaintiff,  the  com- 
pany never   expressly  or  impliedly  affirmed  the 
contract.     They  were  always  reaay  and  wilUng 
and  in  a  condition  to  return  the  cash  and  the  bill 
on  their   being  demanded  and  the  pianos  being 
returned,  but  neither  the  plaintiff  nor  Adams  were 
ready  and  willing  to  receive  back  the  money  and 
disamrm  the  contract,  for  to  the  very  last,  even  in 


the  witness  box,  they  stood  on  the  contract  as  a 
valid  contract.  The  defendants  have  neither  eaten 
their  cake  nor  claimed  to  have  it.  He  cited  also, 
and  strongly  relied  upon,  the  cases  of 

Campbell  v.  Fleming  and  another,  1  A  ft  E.  40,  3 

L.  J.,  N.  8.,  136,  Q.  B. ; 
Newnluim  v.  Stevenson  and  another,  10  C.  B.  713; 
20  L.  J.  Ill,  C.  P. 
i^unon.  Sent.,  for  the  plaintiff  (B.  G.  WilHaias 
with  him). — Fraud  only  renders  a  contract  -void- 
able, not  void.  To  disaffirm  a  contract  vitiated 
by  fraud,  some  positive  act  of  disaffirmance  is  ne- 
cessary :  the  plea  of  fraud  in  itself  is  not  sufficient; 
just  as  there  must  exist  a  cause  of  action  before  an 
action  can  bo  brought.  [Blacrbuiin,  J. — May  not 
the  rescission  of  a  oontrai^t  have  a  relation  bade, 
like  a  ratification  PI  InXeiciihrnn  v.  Sftfriison  (10 
C.  B.  713;  20  L.  J.,  N.  S.,  Ill,  C.  P.).  Jervis,  C.  J., 
says,  that  the  bringing  of  an  action  is  not  sufficient 
in  itself  to  avoid  a  contract ;  and  see  the  judgment 
of  Parke,  B.,  in  Stevenson  v.  Neicnham,  in  the 
Exchequer  Chamber  (13  O.  B.  265 ;  22  L.  J.  110, 
C  P.).  [Lush,  J. — But  there  it  was  the  vendor  who 
sued.]  In  The  Deposit  and  Oencral  Life  Assurante 
Company  v.  Aysennph  (t!  E.  &  B.  763;  26  L.  J. 
20,  Q.  B.),  it  is  said  by  Lord  ( 'nmpbell  that,  in  an 
action  for  calls  the  plea  should  show  some  positive 
disaffirmanc«  of  the  transfer  of  shares.  [liUSH,  J. 
— There,  also,  the  plea  is  pleaded  by  the  vendor.] 
It  shows  that  the  plea  itself  is  no  disaffirmanoe. 
And  in  Bwlch-y-Plwm  Lfod  Mining  Contpany  v. 
Baynes  (L.  Rep.  2  Ex.  324 ;  16  L.  T.  Rep.  N.  S.  &97; 
36  I  J.  J.  183,  Ex.),  it  was  decided  that,  to  support 
a  plea  of  frand,  it  is  necessary  to  allege  repudiation 
of^  the  contract  on  the  discovery  of  mud.  In  the 
present  case  it  was  too  late  to  amend  at  the  time 
of  verdict.  [Lush,  J. — The  plea  means,  '•  We  have 
discovered  fraud,  and  we  are  in  possession  of  the 
goods."]    He  also  cited 

PeoK  r.  Qlnahee,  L.  Bep.  1  P.  C.  219 ;  15  I..  T.  B*p. 

N.  8.6;  SSL.  J.  66,  P.O.; 
Kingsjord  v.  Merry,  in  error  from  the  Exchequer,  1 
H.  *  N.  503 ;  26  L.  J.  83,  Ex. 
Quat'n  in  reply. — The  action  is  brought  by  a 
party  to  the  frond,  and  there  are  no  intervening 
rights  of  third  persons.  The  defence  of  fraud  may 
be  set  up  at  any  time,  unless  there  is  evidence  that 
the  vendor  has  elected  to  hold  to  his  contract. 
He  need  not  repudiate  the  contract  before  action, 
for  in  that  case  the  fraudulent  person  might  pre- 
clude repudiation  by  bringing  nis  action  at  once. 
In  this  case  there  was  no  affirmance  of  the  ccm- 
tract,  and  there  was  no  need  of  disaffimuuioe; 
having  got  possession  of  the  property  the  defen- 
dant is  safe.  [Blackburk,  J. — Was  not  the  plea 
of  stoppage  in  transitu  some  evidence  of  affijm- 
ance  oS  the  contract  P]  That  plea  was  overruled, 
and  then,  having  found  out  the  fVaud,  we  tO(A 
advantage  of  it.  The  whole  circumstances  of  die 
fraud  were  not  discovered  until  the  trial.  [Black- 
BUR>i,  J. — Should  not  that  have  been  stated  in  the 
plea,  then  the  plaintiff  could  have  confessed  it,  and 
saved  further  costs  P]  The  frand  was  before  action, 
and  the  rescission  reuited  back  like  a  ratifioation, 
and  the  property  becomes  revested  in  the  vendor 
ab  initio.  As  to  tender  back  of  the  price,  if  any 
one  was  entitled  to  it,  it  was  not  the  plaintiff  but 
Adams,  and  it  would  have  been  a  useless  formality, 
as  Adams  and  the  plaintiff  repudiated  all  title  to 
the  money. 

Our.  adv.  vuU. 
Dec.  2. — The  judgment  of  the  court  was  de- 
livered by 
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MeUiOR,  J. — This  is  an  appeal  from  the  judg- 
mont  of  the  Exchequer,  making  absolute  a  rule  to 
enter  the  verdict  for  2052.,  in  purRuunce  of  the 
leave  i-eserved  at  the  trial.  To  make  the  case 
intelligible  it  is  desirable  to  call  attention  to  the 
dates.  The  writ  in  this  action  was  issued  by  the 
plaintiff  Clough  on  the  2Dd  June  1868,  against  the 
London  and  North-Western  Railway  Company, 
■who  are  the  defendants  on  the  record.  The  Lon- 
don Pianoforte  Company,  who  are  the  parties 
rcnlly  interested,  and  who  have  indemnified  the 
defendants  on  the  record,  appeared  in  their  name. 
The  declaration  was  delivered  on  the  30th  June, 
and  contained  three  counts :  First,  i  rover;  second, 
a  count  against  the  defendants  as  warehousemen  ; 
third,  a  connt  agninst  them  as  carriers.  The 
pleas,  as  the  record  stood  when  the  trial  came  on 
oefore  Lush,  J.,  were  seven  in  number :  First,  to 
first  count,  not  guilty;  second  to  ditto,  not  pos- 
sessed; third,  to  second  and  third  counts,  non- 
assumpsit  ;  fourth,  to  second  and  fourth  counts, 
that  tne  plaintiff  did  not  deliver,  nor  defendants 
receive  the  goods  for  the  purposes  alleged ;  fifth, 
to  the  third  count,  that  the  ^oods  were  sold  to 
Adams  on  credit,  that  he  was  msolvent,  and  that 
the  vendors  stopped  the  goods  in  traiisiiu ;  sixth, 
to  the  third  count,  that  Adams  by  fraud  induced 
the  London  Pianoforte  Company  to  part  with  the 

Sossession  of  the  goods  and  to  aeliver  them  to  the 
efendants  as  carriers,  to  deliver  them  to  the 
plaintiff,  as  agent  for  Adams,  and  that  the  London 
Pianoforte  Company,  before  any  breach  of  contract 
by  the  defendants  on  the  record,  stopped  the  goods 
whilst  in  transitu;  lastly,  to  the  third  count, 
a  plea  similar  to  the  sixth,  except  that,  instead 
of  alleging  that  the  plaintiff  was  the  agent  of 
Adams,  it  avcn-ed  that  the  plaintiff  was  privy 
to  the  fraud  of  Adams.  The  replication  took  issue 
on  all  these  pleas,  and  also  replied  to  the  fifth  plea, 
that  there  was  a  bond  fide  assignment  by  Adams 
to  the  plaintiff  for  value.  Issue  was  joined  on 
this  replication.  There  were  also  demurrers  with 
which  neither  the  judge  at  Nisi  Prius,  nor  we,  who 
arc  now  sitting  as  judges  on  an  appeal,  have  any- 
thing to  do.  Those  issues  came  on  for  trial  at 
Nisi  Prius  before  Lush,  J.,  on  the  whiter  circuit  of 
1868,  and  evidence  was  given.  To  some  extent  there 
seems  to  be  no  dispute  as  to  what  was  proved. 
On  the  18th  May  1866,  the  London  Pianoforte 
Company  made  a  contract  with  Adams,  by  which 
they  sold  to  him  nine  pianofortes,  which  he  stated 
he  was  purchasing  for  expoi-tatiou,  for  the  price  in 
all  of  2052,  Adams  paid  them  in  cash  682.,  and  ac- 
cepted a  bill  at  four  months  for  1351.  8«.,  which, 
together  with  a  small  discount  of  11. 12«.,  repre- 
sented the  whole  price;  the  London  Pianoforte 
Company  gave  him  a  receipt,  and  received  bis 
directions  to  forward  the  pianos  by  rail  to  B.  H. 
Clough,  Temple-court,  Liverpool,  who,  Adams 
stated,  was  his  shipping  agent.  The  London 
Pianoforte  Company  sent  them  accordingly  by  the 
London  and  North-Western  Railway  Company, 
addressed  as  directed,  and  they  arrived  at  Liver- 
pool. Clough  was  BOt  found  at  the  address  given, 
and  the  London  and  North- Western  Railway  Com- 
pany on  the  21st  May  wrote  to  the  London  Piano 
forte  Company  stating  that  this  was  the  fact,  and 
requesting  their  directions.  Almost  at  the  same 
time  the  London  Pianoforte  Company  received  in- 
formation that  Adams  was  a  bankrupt.  They, 
at  half-past  nine  a.m.  on  the  22nd  May,  sent 
directions   to  the    London    and    North- Western 


Railway  Company  in  London  to  stop  the 
goods  ill  irantitii;  but  the  London  and  North- 
western Railway  Company  did  not  forward  this 
notice -to  Liverpool  by  telegraph,  and  before  this 
intimation  an-ivcd  at  Liverpool  by  train,  Clough, 
the  now  plaintiff,  hod  called  at  the  Liverpool 
station  of  the  London  and  North- Western  Kail- 
way  Company,  ond  enough  took  place  between 
him  and  the  London  and  North-Wcstem  Railway 
Company  to  put  on  end  to  the  IrtmnifiiK,  the 
London  ond  North-Western  Railway  Company 
agreeing  with  him  to  hold  the  goods  no  longer  as 
carriers  but  as  warehousemen  for  him.  The  Lon- 
don Pianoforte  Company  nevertheless  required  the 
London  and  North-Western  Railway  Company  to 
send  the  pianos  bock  to  London  to  them,  a.x\d  the 
London  and  North- Western  Railway  Company,  on 
receiving  an  indemnity  from  them,  did  so.  The 
London  Pianoforte  Companv,  on  the  23rd  May, 
wrote  to  Adams,  informing  him  that  Clough  had 
not  been  found  at  his  address,  and  telling  him  that 
thev  had,  in  the  meantime,  ordered  the  pianos 
back  until  they  heard  from  him.  On  the  27th 
May  the  plaintiff  demanded  the  pianos  from  the 
London  and  North-Wcstern  Railway  Company, 
and  heard  that  they  had  been  returned  to  the  Lon- 
don Pianoforte  Company.  On  the  2nd  June  the 
plaintiff  Clough  issued  the  writ  against  the  London 
and  North-WesteiTi  Railway  Comjwny.  Up  to  this 
time  it  is  clear,  as  a  matter  of  fact,  that  the  Loudon 
Pianoforte  Company  were  treating  the  fontract  as 
an  existing  one,  and  were  relying  on  their  right  to 
stop  in  tmn$itu ;  but  there  is  nothing  whatever  to 
show  that  they  were  as  yet  aware  that  the  contract 
was  one  which  had  been  induced  by  fiaud,  so  as  to 
give  them  a  right  to  avoid  it  on  that  ground.  But 
at  the  trial  they  succeeded,  ou  the  cross-examina- 
tion of  Clough  and  Adams,  in  making  a  strong 
cose  to  go  to  the  jury  that  Adams,  who  had  just 
been  discharged  from  prison  as  a  bankrupt,  suing 
in  forma,  pauperis,  went  to  London  with  the  plain- 
tiff on  a  concerted  plan  to  obtain  the  pianos  with- 
out paying  for  them,  in  order  that  Clough  might  sell 
them  by  auction  and  obtain  the  proceeds,  and  that 
the  681.  was,  in  iUct,  dough's  money  advanced 
for  the  purpose  of  cari-ying  out  the  the  fraud,  and 
that  a  document  given  in  evidence,  by  which 
Adams  acknowledged  to  have  received  2-jOl.  as  an 
advance  on  the  pianos  was  a  part  of  the  fraud. 
The  pleas  as  to  stoppage  in  transitu  weix)  not 
abandoned  by  the  defendants,  but  insisted  on. 
Lush,  J.,  most  properly  ruled  that  the  evidence 
showed  that  the  tra)isiiiM  was  ended  before  the 
stoppage.  The  case  then  goes  on  to  state  as 
follows :  [His  Lordship  here  read  paragraphs 
18,  10,  and  20  of  the  special  case.]  It  is  stated 
in  the  case  that  the  bill  and  68J.  remained  and  still 
remain  in  the  possession  of  the  London  Piano- 
forte Company.  Adams  never  demanded  the  re- 
turn of  either,  nor  did  the  pianoforte  company 
ever  offer  to  retnm  them.  It  is  to  be  observed 
that  neither  in  the  pleas  as  they  stood  before  the 
leave  to  amend  was  given  is  there  any  averment 
that  the  London  Pianoforte  Company  were  ready 
and  willing  to  restore  the  68J.,  nor  in  the  repli- 
cation is  there  any  averment  that  they  still  retained 
the  money,  though  Adams  claimed  it.  And  we 
learn  from  Lush,  J.,  that  nothing  whatever  was 
said  by  either  party,  either  in  the  examination  of 
the  witnesses,  or  in  their  address  to  the  jury,  on 
this  point,  or  he  would  certainly  have  taken  the 
opinion  of  the  jury  on  it.    There  can  be  no  doubt. 
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as  Adams  was  there  present  giving  evidence  on 
behalf  of  the  plaintiff,  and  endeavonnng  to  support 
the  fraud,  that  the  jury,  if  asked,  must  have  found 
that  neither  he  nor  the  plaintiff  was  ever  ready 
and  willing  to  receive  back  the  money  and  bill, 
and  thereby  admit  that  the  contract  was  fraudulent 
and  voidable  on  that  ground.  No  distinct  evidence 
was  given  as  to  when  the  London  Pianoforte 
Company  first  became  aware  that  the  plaintiff  was 
privy  to  the  fraud.  They  clearly  had  enough  in- 
formation to  lead  them  to  assert  it  at  the  time 
when  they  pleaded  the  last  plea ;  but  probably,  as 
Mr.  Qnain  said,  they  had  not  more  than  suspicion 
till  the  plaintiff  was  cross-examined.  No  sug- 
gestion was  made  as  to  the  importance  of  the  date 
of  their  knowledge,  and  no  question  was  asked  of 
the  jury  on  that  head.  We  think  that  we  must  con- 
strue the  reservation  as  meaning  that  the  plaintiff 
was  not  to  have  the  verdict  entered  for  him,  if  on 
these  facts  and  findings  there  was  any  defence 
which  might  have  been  made  the  subject  of  a  good 
plea,  either  on  legal  or  equitable  grounds.  If  there 
was  evidence  of  any  such  defence,  but  the  opinion 
of  the  jury  was  not  taken  on  some  material  point 
where  it  enght  to  have  been,  it  may  entitle  the 
plaintiff  to  a  new  trial,  but  not  to  have  the  verdict 
entered  for  him.  The  last  plea  actually  pleaded  on 
the  record  to  the  third  count  only,  and  which  was 
moat  properly  amended  by  applying  it  to  all  the 
counts,  was  not  proved,  as  it  averred  that  the  dis- 
covery of  the  fraud  was  before  any  breach  of  con- 
tract by  the  defendants  on  the  record,  whilst  in 
&ct  the  evidence  proved  that  it  was  after  a  breach 
of  contract  by  them,  and  probably  after  the  action 
was  commenced.  It  certainly  was  before  the  case 
went  to  the  jury ;  and  the  pleas  marked  A  and  B, 
which  the  defendants  have  since  the  trial  delivered, 
are  subject  to  the  same  defect.  But  on  the  reser- 
vation the  plaintiffs  are  not  to  have  the  verdict 
entered  for  them,  if  upon  any  possible  amendment 
of  them  the  defendants  would  be  entitled  to  the 
verdict.  And  we  think  a  plea  might  be  framed, 
stating  that  the  goods  had  been  sold  to  Adams  and 
delivered  by  the  London  Pianoforte  Company  to 
the  railway  company  for  the  purpose  of  being  de- 
livered to  the  plaintiffs  under  a  contract  induced 
by  his  fraud,  to  which  the  plaintiff  was  privy ;  that 
the  London  Pianoforte  Company,  under  a  mistaken 
supposition  that  the  irangltus  was  still  subsisting, 
obtained  from  the  railway  company  the  redelivery 
of  the  goods  to  them,  which  was  a  breach  of  the 
contract  between  the  railway  company  and  the 
plaintiff,  but  that  afterwards,  and  after  the  action 
commenced,  the  London  Pianoforte  Company, 
having  discovered  the  fraud,  and  that  the  plaintiff 
was  privy  to  it,  did  elect  to  rescind  and  revest  the 
property  in  the  goods,  and  that  this  was  done  before 
any  act  was  done  by  them,  affirming,  or  otherwise 
determining  their  election,  and  that  no  interest 
had  vested  in  any  innocent  person,  rendering  it 
inequitable  or  unjust  to  rescind  the  contract ;  and 
that  the  plaintiff  was  inequitably  proceeding  with 
the  suit  with  the  purpose  of  obtaining,  in  damages 
flwm  the  defendants  on  the  record  and  from  the 
London  Pianoforte  Company,  who  wore  the  real 
defendants,  the  value  of  the  goods  thus  revested  in 
the  London  Pianoforte  Comjwny.  Such  a  plea,  we 
think,  would  have  been  proved,  and  would  have 
ftimishcd  a  complete  answer  probably  at  law  ;  but 
it  is  enough  now  to  determine  that  it  would  have 
been  good  on  equitable  grounds.  This  is  contrary 
to  the  judgments  in  the  court  below;  and  it  is 


proper  to  point  out  what  they  seem  to  consider  tlie 
latal  defects  in  such  a  plea,  and  then  to  render  the 
reasons  that  make  us  think  those  not  fatal.  "Hie 
Chief  Baron  seems  to  base  his  judgment  on  the 
principle,  that  it  was  necessary  that  there  shonid 
De  an  averment  in  the  plea,  and  proof  at  the  trial, 
of  some  communication  to  the  plaintiff,  show- 
ing that  the  Loudon  Pianoforte  Company  bad 
elected  to  rescind  the  contract  before  the  com- 
mencement of  the  action.  The  three  other  jadges 
do  not  seem  to  put  it  on  that  ground ;  but  they  all 
agree  with  the  Chief  Baron  in  thinking  that  it  was 
essential  that  the  London  Pianoforte  Company 
should  do  some  act,  before  and  independent 
of  delivering  a  plea,  indicating  their  inten- 
tion to  avoid  the  contract,  and  that  this  act 
should  be  accompanied  by  an  offer,  or,  at  least, 
an  expression  of  their  readiness  and  willingness  to- 
hand  over  to  Adams  the  68?.  and  the  acceptaoc» 
which  they  had  received  on  the  footing  that  the 
contract  was  valid,  and  which  they  had  no  right 
to  retain  after  the  contract  was  avoided.  These 
objections,  if  good,  would  certainly  apply  to  the 
plea  we  have  supposed;  whether  it  was  pleaded  at 
law  or  on  equitable  grounds.  Thero  is  a  further 
objection  to  the  plea,  as  a  plea  at  law,  that  the  re- 
cission  came  after  the  plaintiff  had  a  vested  cause 
of  action  against  the  London  and  North-Western 
Railway  Company,  and  that  it  could  not  operate 
to  defeat  that  vested  cause  of  action  by  relation. 
If  it  were  necessary  to  decide  this,  we  shonid  have 
to  say  whether  we  would  follow  the  opinion  a- 
pressed  in  the  end  of  the  judgment  of  the  Ex- 
chequer Chamber  in  Steventon  v.  Newnham,  deli- 
vered by  Parke,  B.,  or  the  etjually  strong  opinion 
expressed  by  Cresswell,  J.  in  BiUiier  v.  Yomhj 
(6  E.  &  B.  33;  25  L.  J.  189,  Q.  B.),  apparently  con- 
curred in  by  the  majority  of  the  Exchequer 
Chamber  in  that  case.  "It  is  not  necessaiy  to  form 
any  judgment  as  to  this  controverted  pomt,  for  it 
is  clear  that,  as  a  court  of  equity  interferes  on  the 
principle  of  granting  relief  to  the  defrauded  party 
from  whom  the  fraudulent  party,  a^inst  con- 
science, seeks  to  obtain  the  fruits  of  his  fraud,  no 
such  point  could  arise  on  a  plea  pleaded  on  equi- 
table grounds,  and,  as  the  leave  is  reserved,  it  i» 
enough  if  a  good  plea  on  equitable  grounds  could 
have  been  pleaded.  It  is  also  to  be  observed  tb^ 
the  supposed  plea  being  of  a  matter  that  occnmd 
after  action  brought,  the  plaintiff  might  have  con- 
fessed its  truth,  and  taken  judgment  for  his  costs 
up  to  the  time  of  the  plea  pleaded.  But  it  is  oh- 
vioUB  here  that  the  plaintiff  never  would  h^ 
confessed  it  and  acknowledged  his  fraud.  He 
must  be  considered  as  having  taken  issue  on  it 
We  shall  now  proceed  to  examine  the  grounds  on 
which  the  judges,  in  the  court  below,  proceeded 
and  to  give  our  reasons  for  coming  to  a  different 
conclusion.  We  agree  completely  with  what  is 
stated  by  all  the  judges  below  that  the  proper^  "• 
this  case  passed  from  the  Lon<lon  Pianoforte  Com^ 
pany  to  Adams  by  the  contract  of  sale.  The  »* 
that  the  contract  was  induced  by  fraud  did  not 
render  the  contract  void  or  prevent  the  P"'P**J 
from  passing,  but  merely  gave  the  party  defrauded 
a  right,  on  discovering  the  fraud,  to  elect  whether 
he  would  continne  to  treat  the  contract  as  binding, 
or  would  disaffirm  the  contract  and  resume  his  pn^ 
perty.  This  was  not  controverted  at  the  bar,  ana 
it  is  not  necessary  to  cite  authorities  for  it.  An* 
we  further  agree  that  the  contract  continues  vaJw 
till  the  party  defrauded  has  determined  his  elec- 
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iaon  by  avoiding  the  contract.  And  it  is  stated  in 
Com.  Di^.  "  Election,"  c.  2  :  "  If  a  man  onco  deter- 
mines his  election,  it  shall  be  determined  for 
•«yer ;"  and,  as  is  also  stated  in  Com.  Dig.  '•  Elec- 
tion," c.  1,  that  "  a  determination  of  a  man's  elec- 
tion shall  be  made  by  express  wordri  or  by  act." 
And  consequently  we  agree  with  what  seems 
to  be  the  opinion  of  all  the  jiidges  below,  that 
if  it  can  be  shown  that  the  London  Pianoforte 
Company,  at  any  time  after  knowledge  of  the 
fraud,  ei^er  by  express  words  or  by  un- 
eqnivocal  act  affirmed  the  contract,  their  elec- 
tion has  been  determined  for  ever.  But  we 
iliffer  from  them  in  this,  that  we  think  the 
party  defrauded  may  keep  the  question  open 
«o  long  as  he  does  nothing  to  affirm  the  contract. 
The  principle  is  precisely  the  same  as  that  on 
which  it  is  held  that  the  landlord  may  elect  to 
4Toid  a  lease  and  bring  ejectment  when  his  tenant 
bas  committed  a  forfeiture.  If  with  knowledge  of 
the  forfeiture,  by  receipt  of  rent  or  other  un- 
equivocal act  he  shows  his  intention  to  treat  the 
lease  as  subsisting,  he  has  determined  his  election 
for  ever,  and  can  no  longer  avoid  the  lease.  On 
the  other  hand,  if  b^  brmging  ejectment  he  un- 
equivocally shows  his  intention  of  treating  the 
lease  as  void,  he  has  determined  his  election,  and 
cannot  afterwards  waive  the  forfeiture.  (See  Jones 
V.  Carter,  15  M.  &  W.  718.)  We  cannot  do  better 
than  cite  the  language  of  Bramwell,  B.  in  Croft  v. 
Lund^,  6  H.  of  L.  705,  which  precisely  expresses 
what  I  mean.  He  says  : — "  The  common  expression, 
■*  waiving  a  forfeiture,'  though  sufficiently  correct 
for  most  purposes,  is  not  strictly  accurate.  When 
a  lessee  commits  a  breach  of  covenant,  on  which 
the  lessor  has  a  right  of  re-entry,  he  may  elect  to 
avoid  or  not  to  avoid  the  lease,  and  he  may  do  so  by 
deed  or  by  word ;  if,  with  notice,  he  says,  under 
circumstances  timt  bind  him,  that  he  will  not 
«void  the  lease,  or  he  does  an  act  inconsistent 
irith  his  avoiding,  as  distraining  for  rent  (not 
under  the  statnte  of  Anne),  or  demanding  subse- 
«inent  rent,  he  elects  not  to  avoid  the  lease ;  bnt 
if  he  says  he  will  avoid,  or  does  an  act  in- 
consistent with  its  continuance  as  bringing 
«iectment  he  electit  to  avoid  it.  In  strictness, 
merefore,  the  question  in  such  cases  is,  has  the 
lessor,  having  notice  o^  the  breach,  elected  not  to 
«void  the  lease  F  or  has  he  elected  to  avoid  it  P  or 
has  he  made  no  election  ?"  In  all  this  we  agree, 
»nd  think  '^lat,  rmUatis  iniUandis,  it  is  applicable  to 
the  election  to  avoid  a  contract  for  fraud.  In  such 
cases  the  question  is,  Has  the  person  on  whom  the 
•fraud  was  practised,  having  notice  of  the  fraud, 
«Iected  not  to  avoid  the  contract  P  or  bas  he  elected 
to  avoid  it  P  or  has  he  made  no  election  P  We 
think  that  so  long  as  he  has  made  no  election,  he 
retains  the  right  to  determine  it  either  way,  subject 
to  this — that  if,  in  the  interval,  while  he  is 
deliberating,  an  innocent  third  party  has  ac- 
quired an  interest  in  the  property,  or  if  in 
consequence  of  his  delay  the  position  even  of 
the  wrong-doer  is  aflfected,  it  will  preclude 
him  from  exercising  his  right  to  rescind ; 
and  lapse  of  time  without  rescindinK  will  furnish 
««idence  that  be  has  determined  to  syQlrm  the  con- 
tract, and  when  the  lapse  of  time  is  great  it  pro- 
probably  would  be  treated  in  practice  as  conclusive 
«ridence  to  show  that  he  has  so  determined.  Bat 
we  cannot  see  any  principle,  and  are  not  aware 
of  any  aathortty,  for  saying  that  the  mere  fact  that 
one,  who  is  party  to  the  fraud,  has  issued  and  com- 


menced an  action  before  the  rescission,  is  such  a  ' 
change  of  position  as  would  preclude  the  defrauded 
party  from  exercising  his  election  to  rescind. 
Neitner  can  we  see  the  principle  nor  discover  the 
authority  for  saying  that  it  is  necessary  that  there 
should  be  a  declaration  of  his  intention  to  rescind 
prior  to  the  plea.  It  seems  to  us  clear,  on  prin- 
ciple, that  a  statement  in  a  plea  by  the  party  from 
wnom  the  property  passed,  that  he  claims  back  the 
property  on  the  ground  that  he  was  induced  to 
part  with  it  by  fraud  is  o^  unequivocal  a  determi- 
nation of  bis  election  to  avoid  the  transaction  as 
could  well  be  made.  Of  course,  if  he  had  already 
determined  his  election  the  other  way,  or  if  such 
things  have  happened  as  preclude  mm  from  re- 
scinding, the  plea  would  have  ho  effect,  but  after 
succeeding  by  means  of  such  a  plea,  the  person 
pleading  it  could  never  successfully  set  up  the  con- 
tract as  still  valid  either  against  the  plaintiff  in  the 
action  in  which  the  plea  was  pleaded,  or  any  one 
else.  He  would,  both  by  act  and  by  word,  have 
determined  his  election  for  ever,  according  to  the 
doctrine  laid  down  in  Comyn's  Digest,  "  Election," 
c.  2,  cl.  3.  And  no  authority  vras  cited  on  the 
argument,  nor  are  we  aware  of  any  authority  for 
saying  that  this  unequivocal  expression  of  his 
determination  of  his  election  must  be  preceded 
by  some  act  in  pais.  Newnham  v.  Stevenson  was 
much  relied  on  by  the  defendants'  counsel,  bnt  in 
reality  decides  nothing  as  to  this  point.  The 
plaintiff  there  had  obtained  goods  under  a  con- 
veyance from  one  Saunders,  made  by  him  volun 
tarily,  and  in  contemplation  of  bankruptoy;  and 
whilst  they  were  in  his  possession,  and  were  his 
property,  and  before  Saunders  had  become  a  bank- 
rupt, the  defendant  wrongfully  distrained  on  him. 
The  Court  of  Common  Pleaw  in  their  judgment 
s-xy :  "  By  a  tran'ifer  which  is  a  fraudulent  pre 
ference,  the  property  vests  in  the  transferee, 
subject  to  be  divested  by  the  assignees  at  their 
election,  and  the  title  of  the  transferee  is  perfect, 
except  so  fiu-  as  it  is  avoided  by  the  assignees." 
So  far  this  isi  unquestioned  law.  The  court  then 
proceeds  to  deal  with  ihe  evidence  in  the  case  be> 
fore  them.  "  The  assignees  in  this  case  were  not 
proved  to  have  done  anything  to  affect  the  plain- 
tiff's title.  They  had  not  demanded  the  goods ; 
they  had  not  even  ratified  the  defendant^  act; 
and  the  commencement  of  an  action  in  trover, 
which  m^  be  abandoned  at  any  time,  and  which 
assumes  that  the  goods  came  into  the  possession  of 
the  defendant  lawfully,  ctuinot,  without  more,  be 
taken  to  be  an  election  on  the  partof  the  assignees  to 
avoid  the  transfer."  It  is  upon  this  latter  sentence 
that  Serjeant  Simon  relied;  but  we  think  that  it 
does  not  at  all  express  an  opinion  that  no  statement, 
however  explicit  on  the  record,  could  amount  to  a 
determination  of  the  election.  It  is,  however, 
quite  true  that  no  man  can  at  once  trea!;  the  con- 
tract as  avoided  by  him  so  as  to  resume  the  pro- 
perty which  he  parted  with  under  it,  and  at  the 
same  time  keep  the  money  or  other  advantages 
which  he  had  obtained  under  it,  and  therefore  uie 
Loudon  Pianoforte  Company,  on  rescinding  the 
contract,  were  bound  to  restore  to  Adams  the 
money  and  the  acceptance  which  they  had  obtained 
from  him.  Probably  a  court  of  equity,  if  applied 
to  for  an  injunction  to  prevent  the  plaintiff  from 
continuing  the  action,  would  have  made  it  a  con- 
dition that  the  defendants  should  do  equity  by  pay- 
ing the  plaintiff  whatever  the  plaintiff  had  paid 
them   under  the  contract;   and    probably,  nrom 
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analogy  thci'eto,  a  court  of  law  would  require  a 
party  pleading  a  plea  of  this  sort  to  bring  into 
court  any  money  which  the  plaintiff  had  paid  to 
them.     It  is  not  necessary  to  determine  how  that 
may  be,  for  Adams  was  no  party  to  this  action, 
and  the  defendants  could  not  be  required  in  this 
action  between  the  plaintiff  and  themselves  to  bring 
into  court  money  which,  in  consequence  of  the 
rescission  of  the  contract,  they  held  for  the  use  of 
Adams.     It  may  be  that  Adams  in  fact  was  only 
agent   for    the   plaintiff,    and     that    the    money 
in  reality   belonged   to   the   plaintiff;     but   that 
was    not     known    to    the     defendants,    and    it 
does  not  lie  in  the  plaintiff's  mouth  to  object 
to  the  defendants'  plea  on  the  ground  that  they 
had  not  discovered  the  whole  of  his  fraud.    Neither 
does  it  lie  in  the  plaintiff's  mouth  to  object  to  the 
plea,  because  it  does  not  contain  a  statement  that 
they  were  ready  and  willing  to  return  to  Adams 
the  money  he  had  paid  them,  that  being  a  matter 
affecting  the  rights  of  a  stranger  to  the  suit,  but 
in  no  way  affecting  the  rights  of  the  plaintiff. 
If,  indeed,  it  could  hare  been  shown  that  the  bill 
hod  been  negotiated,  so  as  to  pnt  it  out  of  the 
power  of  the  Londun  Pianoforte  Company  to  return 
it,  or  still  more,  if  it  had  been  the  fact  that  Adams 
was  willing  to  receive  back  the  money,  and  that 
they  had  refused,  there  would  have  been  ground 
for  saying  that  they  had  already  determined  their 
election  by  affirming  the  contract ;  but  nothing  of 
the  kind  existed,  in  fact,  the  only  ground  on  which 
the  jury  could  have  been  asked  to  find  that  the 
London  Pianoforte  Company  had  affirmed  the  con* 
tract  was,  that  they  pleaded  and  relied  upon  a  plea 
of  stoppage  in  tran$itu  which,  if  they  could  have 
provea  it,  would  have  entitled  them  to  resume  their 
vendor's  lien  for  the  unpaid  balance  of  the  price 
without  parting  with  the    cash,  and   which  was 
therefore  so  &r  mconsistent  with  a  plea  of  recis- 
sion  for  fraud,  the  legal  consequence    of  which 
would  be  that  they  could  not  retain  the  money. 
But  different  and  quite  inconsistent  defences  are 
raised  every  day  in  distinct  pleas ;  and  though  the 
jury  might  perhaps  have  been  asked  on  this  to  find 
that  there  had  been  an  affirmance  of  the  contract  by 
holding  the  money,  it  was  the  plaintiff's  business 
to  raise  the  point  at  the  trial,  and  ask  that  it  should 
be  submitted  to  the  jury.    Probably,  if  this  point 
were  present  to  the  minds  of  the  plaintiff's  counsel 
at  the  time  of  the  trial,  they  abstained  from  raising 
it  from  a  well  founded  belief  that  the  jury  would  have 
found  nothing  in  favour  of  the  plaintifi  which  they 
could  reasonably  have  found  against  him.     Having 
abstained  from  raising  thepoint  before,  it  is  too  late 
for  them  to  do  so  now.     We  think,  therefore,  that 
the  plaintiff  is  not  entitled  to  a  new  trial  in  order  to 
have  this  point  left  to  a  jury.    And  as  we  think 
that  the  facts  proved  did  constitute  a  defence,  we 
think  the  rule  should  not  have  been  wade  absolute, 
and  that  we  should  now  discharge  it,  leaving  the 
verdict  for  the  defendants. 

Bide  disclutrged. 

Attorneys  for  the  plaintiff,  Gregory,  Bo7vcllffe, 
Bmocliffe  and  if-atole,  1,  Bedford-row,  W.C,  agents 
for  Atpinall  and  Bird,  Liverpool. 

Attorneys  for  the  defendants,  Pike  and  Son,  26, 
Old  Burlington-street,  W. 


COXJKT  or  BAVKBinPTCT. 

Sepcitail  bjr  A.  A.  Dosu  and  B.  Oubst,  Etqn.. 
BnrriBtenhat-lAir. 

Monday,  Nov.  13, 1871. 

(Before  the  Cuiet  Judgb.) 

Ea  parte  Pagb  ;  Be  Sfbikgall. 

Practice — Cotti — Buk$/or  the  f>ayment  of. 
If  two  creditors  present  separcUe  petitions  the  costs  of 
the  creditor  upon  whose  petition  the  adjtidicatiott 
is  founded  uitl  be  paid  in  priority  to  the  costs  of 
the  other  creditors. 
This  was  an  apiwal  from  a  decision  of  the  registrar 
of  the  Norwich  County  Court  on  the  18th  July 
last  respecting    the    order    in    which    the  costs 
of    liquidation     and     bankruptcy    were    to    be 
paid. 

F.  W.  Sprinsall,  who  was  a  grocer,  residing  in 
Norwich,  filed  nis  petition  for  the  liquidation  of 
his  affairs  about  the  month  of  June  1871,  but  the 
creditors  at  the  first  meeting  failed  to  pass  the 
neces.-ary  resolution,  and  shortly  afterwards 
Messrs.  Green  and  Wright,  two  of  the  creditors, 
filed  a  petition  in  bankruptcy  against  the  debtor; 
the  act  of  bankruptcy  being  the  petition  before 
mentioned. 

On  the  next  day  Mr.  Isaac  Page,  the  father-in- 
law  of  Springall,  filed  a  second  petition  against 
him  in  bankruptcy  founded  upon  an  admission  of 
insolvency  by  the  debtor  in  the  prescribed  form, 
which  was  duly  filed.  Upon  this  latter  petition  the 
debtor  was  by  his  own  consent  immediately  a4ja- 
dicated  bankrupt. 

The  registrar  of  the  County  Court  decided  that 
the  costs  of  the  parties  to  the  liquidation  and 
bankruptcy  were  to  be  paid  in  the  following; 
order : — 

Receiver  in  liquidation,  first ;  receiver  in  bank- 
ruptcy, second;  the  costs  of  the  trustee  and  his 
solicitor,  third;  the  costs  of  Green  and  Wright  on 
their  petition,  fourth;   the  costs  of  Page  on  bis 
petition  on  which  adjudication  was  pronounced, 
fifth. 
Against  this  decision  Mr.  Page  appealed. 
Bagleij  appeared  for  the  appellant. 
Beed  for  .the  respondent,   Mr.  J.   Green,  the 
trustee. 

The  CuiEF  Judge. — ^The  question  in  this  case 
involves  a  point  of  construction.  I  am  of  opinion 
that  the  trustee  is  in  the  first  place  to  deduct 
from  the  amount  in  his  hands  the  actual  disbnne- 
mcnts  for  realisation,  and  that  the  remainder  which 
forms  the  net  proceeds  of  the  estate  referred  to  in 
the  31st  rule,  is  to  be  distributed  in  the  following 
manner:  and  in  so  far  as  the  order  made  by 
the  registrar  differs  from  the  present  it  mart 
be  varied  as  follows :  Receiver's  cnarges  under  'he 
petition  for  liquidation,  first ;  receiver's  charges 
in  bankruptcy,  second;  solicitor's  costs  of  the 
liquidation,  third ;  the  costs  of  Mr.  J.  Page,  the 
petitioning  creditor  in  the  bankruptcy,  fourth; 
the  trustee's  and  his  solicitor's  costs  in  the  banb 
ruptcy,  fifth;  the  costs  of  Messrs.  Green  vA 
Wright,  of  the  petition  filed  by  them,  and  not 
proceeded  with,  sixth.  The  appeal  must  be  dis- 
missed, but  without  costs. 

Solicitors  for  the  appellants,  Flux  and  Leai- 
hitter,  for  W.  H.  TUleU  and  Co.,  Norwich. 

Solicitors  for  the  respondents,  Linklateri  ««» 
Hackwood,  for  Cooks,  Norwich. 
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Beported  by  Tbohas  Bbooksbakx.  E.  Stbwakt  Bochs,  and 
H.  PSAT,  £aqr8.,  BurUtai»«t-Law. 


Saturday,  Nov.  4, 1871. 
(Before  the  Lords  Justices.) 
Farquhab  v.  Hadobn. 
WiU — Con$traetton — Share  in  Uaaehcid  premitet 
belonffijig  to  a  parhtership  firm — Bequest  by  one 
paHnerto  another — Extent  ofinterett  which  paseet 
thereby. 
F.,  who  was  a  partner  in  a  firm  of  eolicitori,  which 
eoneitted  of  hnn*e^  and  L.,  and  whote  hiuineu 
wae  carried  on  in  leaeehold  premises  of  which  F. 
and  L.  were  joint  tenants,  hy  his  wiU  bequeathed 
to  his  partner,  L.,  all  his  share  of  the  leasehold 
premises  in  which  his  business  was  carried  on, 
and  aU  his  share  of  the  office  furniture,  books,  and 
other  office  or  household  effects  therein,  for  his  oum 
absolute  itse  and  benefit.      After  F.'s  death  the 
assets  of  the  partnership  proved  to  be  insufficient 
for  the  payment  of  the  partnership  debts,  though 
F.'s  frivale  estate  was  amply  solvent : 
Hdd  {reversing  a  decision  of  Stuart,  V.C.),  that  the 
share  of  the  leasehold  premises  belonging  to  F., 
being  subject  to  the  payment  of  the  partnership 
debts,  notning  passed  to  L.  under  the  above  gift. 
This  was  an  appeal  by  the  residoary  legatees  under 
the  ■will  of  Mr.  Thomas  Newman   Farqahar,    a 
solicitor,  and  a  partner  in  the  firm  of  Johnston, 
Farqahar,  and  Leech,  who  carried  on  their  business 
at  6o,  Moorgate-street,  in  the  city  of  London,  and 
at  4,  Old  Palace-yard,  in  the  city  of  Westminster, 
firom  a  decision  of  Stuart,  V.C.,  with  reference  to 
the  construction  of  a  bequest  contained  in  Mr. 
Farqnhar's  will,  in  favoor  of  his   partner,  Mr. 
Joseph  Leech. 

At  the  time  of  Mr.  Farquhar's  death,  as  well  as 
at  the  time  when  he  executed  his  will,  the  only 
partners  in  the  firm  of  Johnston,  Farquhar,  aud 
Leech  were  Mr.  Farquhar  and  Mr.  Joseph  Leech, 
they  being  interested  therein  in  eqnal  shares.  Mr. 
Farquhar  executed  his  will  in  Oct.  1863,  and  he 
died  on  the  30th  July  1866.  The  bequest  in  ques- 
tion was  as  follows  :  "  I  bequeath  all  my  share  of 
the  leasehold  premises  in  Moorgate-street,  and  in 
Old  Falace-yard,  or  elsewhere,  in  which  my  busi- 
ness is  carried  on,  and  all  my  share  of  the  office 
famiture,  books,  and  other  office  or  hoasehold 
effects  therein  respectively,  to  my  partner,  Joseph 
Leech,  in  case  he  shall  be  Hying  at  my  decease,  for 
his  own  absolute  use  and  benefit."  The  lease  of 
the  premises  in  Moorgate-street  was  of  considerable 
▼alue;  it  had  been  granted  to  Messrs.  Farquhar 
and  Leech  as  joint  tenants.  The  Vice-Chancellor 
in  his  judgment  assumed  that  they  were  tenants  in 
common  in  nndivided  moieties  of  these  premises, 
but  the  iitct  was  as  already  stated.  The  lease  of 
the  premises  in  Old  Palace-jrard  was  of  no  value. 
After  Mr,  Farquhar's  death  it  was  discovered  that 
the  partnership  assets  were  insufficient  to  pay  the 
partnership  debts.  This  arose  from  the  circum- 
stance that  the  drawings-out  of  the  partners  had 
been  based  upon  an  ozoessive  valnation  of  some  of 
the  partnership  assets.  The  private  estate  of  Mr. 
Farquhar  was  amply  solvent.  The  above  beqmest 
to  Mr.  Leech  was  never  assented  to  by  Mr.  Far- 
quhar's executors,  but  in  1867  it  was  arranged 
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that  the  lease  of  the  premises  in  Moorgate-street, 
and  the  office  furniture  and  books  therein,  should 
be  purchased  by  Mr.  Leech  for  88002.,  the  half  ai 
which,  viz.,  44001.,  he  was  to  pay  to  Mr.  Farqu- 
har's executors,  and  this  sum  he  accordingly  paid 
to  them.  This  arrangement  was  made  expressly 
without  prejudice  to  any  question  as  to  what  his 
rights  might  be  under  the  above  bequest. 

This  suit  was  instituted  to  administer  Mr.  Far- 
quhar's estate,  and  to  carrv  into  execution  the 
tmsts  of  his  will.  Mr.  Leech  presented  a  petition 
in  the  suit,  by  which  he  prayed  that  it  might  be 
declared  that  the  above  bequest  to  him  was  a 
bequest  of  an  undivided  moiety  of  the  leasehold 
premises  in  Moorgate-street,  and  of  the  other  par- 
ticulars comprised  therein ;  without  regard  to  the 
state  of  the  partnership  assets  and  liabilities  at 
the  date  of  the  death  of  Mr.  Farquhar,  and  that  in 
the  adjustment  of  the  accounts  between  the 
petitioner  and  the  executors  of  Mr.  Farquhar  he 
was  entitled  to  have  credit  given  to  him  for  the 
44002.  which  he  had  paid  for  the  purchase  of  Mr. 
Farquhar's  moiety  of  the  Moorgate-street  premises 
and  other  particulars.  StuMt,  Y.G.,  made  an 
order  in  conformity  with  the  prayer  of  this  petition, 
and  from  this  decision  Mr.  Farquhar's  residuary 
legatees  (who  were  his  children)  appealed. 

The  material  portion  of  the  Vice-Chancellor's 
judgment  was  as  follows:  "This  question  seems 
to  me  to  be  reasonably  clear,  if  it  is  considered 
that  it  is  a  question  which  arises  in  the 
administration  of  the  estate  of  one  partner  who  has 
chosen  to  make  his  surviving  partner  an  object  of 
his  bounty.  Mr.  Farquhar,  by  his  will,  in  clear 
and  distinct  terms,  has  specifically  given  to  Mr. 
Leech  all  his  share  of  the  leasehold  premises  in 
Moorgate-street  in  which  the  business  was  carried 
on.  The  specific  matter  of  the  bequest  is  very 
clearly  and  aistinctly  stated.  The  testator  and  Mr. 
Leech  were  tenants  in  common  of  this  lease- 
hold property,  each  of  them  being  entitled 
to  an  undivided  moiety  thereof,  and,  in  language 
as  distinct,  I  think,  as  any  language  could  well  be, 
that  undivided  moiety  which  the  testator  had 
he  has  given  to  his  partner.  But,  in  the 
administration  of  the  private  estate  of  the  testator, 
not  in  the  administration  of  the  afiairs  of  the 
partnership,  it  is  said  that  there  is  an  equity  as 
betweeu  the  residuary  legatees  and  this  specific 
legatee ;  and  that  I  am  to  consider  that  that  which 
the  testator  gave  is  not  that  which  he  has  described, 
but  only  such  an  interest  in  that  leasehold 
property  as  he  might  have  after  the  affairs  of  the 
partnership  were  wound-up.  Now,  if  the  testator 
nad  said  that,  of  course  this  specific  legatee  could 
get  no  more  than  the  testator  desired  that  he 
should  have.  But  there  is  nothing  in  the  will  to 
show  anything  of  the  kind.  The  case  is  reduced  to 
this — it  Is  a  claim  by  the  residuary  legatees  to 
that  whidi  wns  specifically  given  to  another  object 
of  the  testator's  bounty.  This  is  ridiculous,  because 
a  specific  legatee  is  entitled  to  the  specific  thing 
bequeathed  to  him,  unless  the  testator's  estate  is 
insolvent.  In  this  administration  suit,  upon  taking 
the  accounts  of  the  assets  and  of  the  debts  ana 
liabilities  of  Mr.  Farquhar,  it  appears  from  the 
chief  clerk's  certificate  that  there  is  no  insolvency. 
In  administering  the  estate  of  a  testator,  as  to 
which  no  creditor  has  come  in  to  make  any  claim,  I 
am  asked  to  say  that  a  specific  legatee  shall  be 
disappointed  because  the  residuary  legatees 
apprehend    that  in  winding-up    the  partnership 
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affairs  there  may  be  some  demand  arising  against 
the  testator's  separate  estate.  The  effect  of  this 
beciuest  to  Mr.  Leech  was  to  give  him  specifically 
this  part  of  the  partnership  property.  As  to  the 
rights  of  the  creditors  of  the  partnership,  that  is 
quite  another  thing ;  because  each  partner  is  liable 
t<)  the  whole  extent  of  his  assets  to  make  good  the 
partnership  debts ;  and  it  can  make  no  difference 
that  the  whole  of  the  testator's  property,  as  well  as 
the  whole  of  Mr.  Leech's  property,  is  applicable  to 
make  good  the  partnership  debts  to  tne  utmost 
farthing,  in  proportion  to  the  share  of  each  partner 
in  the  partnership,  and  that  this  is  property 
belonging  to  the  testator  as  assets  applicable  to 
satisfy  the  partnership  debts.  I  propose  to  make 
an  order  declaring  that,  it  appearing  by  the  chief 
clerk's  certificate  that  no  person  has  come  in  under 
the  decree  in  this  cause  to  claim  any  debt  out  of 
the  estate  of  the  testator  in  uhe  cause,  the 
petitioner,  as  specific  legatee  thereof  under  the  will 
of  the  testator,  is  entitled  to  all  the  share  of  the 
testator  of  and  in  the  leasehold  premises  in 
Moorgate-street  and  Old  Palace-yard,  and  the 
other  things  mentioned  in  the  bequest. 

Sir  B.  Palmer,  Q.C.,  Givjw,  Q.C.,  and  T. 
Bieveiis,  on  behalf  of  the  appellant,  argued  that 
the  interest  of  a  partner  in  the  assets  of  the  part- 
nership, could  only  be  his  share  of  those  assets 
after  pa3rment  of  the-partnership  debts.  This  was 
well  settled  by  a  series  of  authorities,  of  which 
they  cited : 

West  T.  Skip,  I  Ves.  Sen.  239  ; 
Taylor  v.  Ficl<U,  4,  Ves.  396  ; 
Barker  v.  Ooodair,  11  Ves.  85  ; 
Dutlon  T.  Jforrisoji,  17  Ves.  193 ; 
Darty  T.  Darby,  3  Drew.  603. 
The  partnership  estate  being  in  this  case  in  sol- 
vent, there  was  nothing  which  could  pass  under  the 
bequest  to  Mr.  Leech. 

Dichiiison,  Q.C,  and  Daniel  Jones,  on  behalf  of 
Mr.  Leech,  argued  that  the  cases  cited  on  the  other 
side  did  not  prove  that  partners  could  not  agree 
how  a  particular  portion  of  the  assets  should  be 
applied.  The  question  to  be  decided  was  merely 
as  to  the  intention  of  the  testator.  There  was  no 
question  about  the  rights  of  the  creditors  of  the 
firm,  for  Mr.  Farquhar  s  estate  was  ample.  There 
could  be  no  doubt  that  he  could  by  deed  in  his 
lifetime  have  given  his  share  in  the  leasehold  pre- 
mises to  Mr.  Leech,  and  it  ought  to  make  no 
difference  that  he  had  expressed  his  wish  by  his 
will.  The  fact  that  the  ptu^ners  happened  to  have 
overdrawn  could  not  alter  the  intention  of  the 
testator. 

Without  calling  for  a  reply, 

Lord  Justice  James  said :  With  deference  to  the 
Vice-Chancellor,  I  am  bound  to  say  that  I  enter- 
tain no  doubt  whatever  upon  the  result  of  the 
argument  as  to  the  proper  construction  to  be  put 
upon  this  bequest.  The  question  is,  what  is  the 
natural,  grammatical,  and  ordinary  meaning  of  the 
words  the  testator  uses.  He  says,  "I  bequeath 
all  my  share  of  the  leasehold  premises  in  Moor- 
gate-street and  in  Old  Palace-yard,  or  elsewhere  in 
which  my  business  is  carried  on,  and  all  my  share 
of  the  office  furniture,"  and  so  on,  "  to  my 
partner."  It  is  admitted  that  if  those  words  had 
been  used  in  a  bequest  to  anybody  else,  it  would 
only  have  given  the  share  which  the  testator  had. 
What  he  had  at  the  time  of  his  death  was  a  right 
to  this  property,  subject  to  what  in  the  ordinary 
-course  of  administration  would  be  the  application 


of  the  assets  of  the  partnership  in  payment  of  the 
partnership  debts.  What  is  contended  is,  that  it 
was  not  merely  a  gift  of  the  interest  of  the  testator 
in  the  property,  but  a  gift  of  the  interest  of  the 
testator  in  these  particular  parts  of  the  partner- 
ship assets  with  an  additional  gift  of  so  much  of 
his  residuary  personal  estate  as  should  be  required 
if  necessary  to  free  these  particular  parts  from 
their  ordinaiy  primary  obligation  to  pay  the  part- 
nership debts.  I  cannot  find  anytning  of  that 
kind  in  the  words,  and  to  say  that  that  was  the 
intention  of  the  testator  is  to  say  that  yon  may 
guess  at  it  from  something  other  than  what  he  has 
said.  If  I  were  to  place  myself  now  in  the  posi- 
tion of  the  testator,  and  try  to  guess  at  what  his 
meaning  was,  this  would  be  the  last  thing  I  should 
guess  that  he  ever  intended  to  do — viz.,  that  i» 
case  the  other  assets  should  turn  out  to  be  insoffi- 
cient  for  the  payment  of  the  partnership  debts, 
then  his  partner  was  to  call  on  nis  estate  to  contri- 
bute more  than  its  ordinary  share  to  the  payment 
of  these  debts,  in  order  to  give  effect  to  this  bequest. 
If  I  were  to  guess  at  his  meaning,  that  would  be  the 
last  thing  that  I  should  guess  he  intended.  If  the 
will  had  been,  as  the  Vice-Chancellor  said,  "a 
gift  of  my  moiety  of  it,"  and  the  testator  had 
really  had  at  the  time  of  his  death  as  tenant  in  com- 
mon a  legal  and  equitable  estate  in  this  leasehdd 
property  which  would  pass  to  his  executors,  it 
might  have  required  some  further  consideration 
whether  the  gift  would  not  then  have  been  a  gift 
of  the  moiety  free  from  debts,  and  whether  Locke 
King's  Act  would  not  then  have  applied.  Bnt 
we  have  not  to  deal  with  such  a  case,  we 
have  to  deal  with  a  case  in  which  there  was 
something  answering  the  description  of  "  all  my 
share  of  the  leasehold  premises."  We  have  to  give 
effect  to  those  words  by  giving  to  Mr.  Leech  that 
thing  which  at  the  time  of  tne  testator's  death 
was,  according  to  the  ordinary  us©  of  language, 
described  by  the  words,  "  All  my  share."  Mr. 
Leech  at  law  took  all  the  assets  of  the  partnership, 
and  became  liable  to  all  the  debts  of  the  partner- 
ship. He  was  the  only  person  who,  at  the  time  of 
the  death  of  the  testator,  took  all  the  assets,  and 
became  liable  to  all  the  debts  of  the  partnership. 
The  sole  question  is  whether  he  has  a  right 
to  call  on  the  testator's  estate  to  pay  more 
than  his  share  of  the  debts,  according  to  the 
ordinary  course  of  administration.  No  snch 
right  has  been  given  to  him  ;  his  equity  is  only 
to  call  on  the  testator's  estate  to  concur  with  him 
in  the  payment  of  the  partnership  debts  when  all 
the  partnership  assets  (including  this  specific 
devise)  have  been  appUed  according  to  their 
primary  liability  in  payment  of  the  debts  of  the 
partnership.  I  am  of  opinion,  therefore,  that  the 
Vice-Chancellor's  order  is  erroneous,  and  ought  to 
be  reversed. 

Lord  Justice  Mblush  said :  I  am  of  the  same 
opinion.  Let  us  first  consider  what  is  the  plain, 
natural,  and  grammatics  meaning  of  the  words 
which  the  testator  has  used.  Now,  the  testator 
has  no  interest  in  this  house  at  all  except  his  in- 
terest as  partner  with  Mr.  Leech ;  they  were  jwnt 
tenants  ot  the  lease,  and  the  testator's  interest 
consisted  simply  of  that  which  a  deceased  partner 
had  in  equity  in  the  assete  of  the  partsershil^ 
that  is  to  say,  an  interest  subject  to  the  pay* 
ment  of  the  debts  of  the  firm.  That  being 
his  interest,  he  bequeaths  "  all  my  share  of  the 
leasehold  premises  and  of  the  office  fhmiture,  and 
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books,  &c.,"  to  his  partner,  Mr.  Leech.  It  is  said 
that  that  is  an  inaccurate  description.  One  does 
not  see  that  there  is  substantially  any  inaccurate 
description  at  all.  He  had  an  interest  in  the 
property  subject  to  the  payment  of  the  debts, 
such  an  interest  as  a  personal  creditor  of  his  own 
might  hare  taken  in  execution.  That  was  the 
interest  which  he  had,  and  he  leaves  it  to  his 
partner.  That  may  not  be  conclusive,  if  we  find 
m  the  surrounding  circumstances  and  facts  of  the 
case  (which  we  are  entitled  to  take  into  considera- 
tion), and  in  the  language  of  the  rest  of  the  will, 
anything  which  shows  us  that  he  really  did  intend, 
at  all  events,  whether  the  partnership  was  solvent 
or  not,  that  Mr.  Leech  should  have  this  property. 
But  in  order  to  depart  from  the  grammatical  con- 
struction we  mast  be  convinced  that  the  testator 
contemplated  the  events  which  have  happened, 
and  thsrf;  he  intended  that,  in  the  events  that  have 
happened,  Mr.  Leech  should  take  under  this  gift. 
I  am  convinced  that  he  did  not  contemplate  those 
events  at  all ;  he  thought  that  the  partnership 
was  perfectly  solvent,  and  he  intended  on  that 
assumption  tnat  his  partner  should  continue  to  be 
in  the  personal  enjoyment  of  the  partnership  pro- 
perty for  the  purpose  of  carrying  on  the  business. 
It  is  plain  to  mj  mind  that  the  real  object  oi  the 
testator  in  makmg  the  gift  was  that  he  thought  his 
partner  would  have  a  much  greater  enjoyment  of 
this  property  than  anybody  else,  and  the  reason 
he  gave  it  £im  was  that  he  might  continue  in 
that  personal  enjoyment.  That "  shows  plainly 
that  he  never  thought  the  partnership  assets  were 
insolvent,  so  that  his  executors  and  the  creditors 
would  then  be  entitled  to  have  this  property  sold 
to  a  third  person  if  it  was  necessary  for  the  pay- 
ment of  the  partnership  debts.  Therefore,  I  am 
clearly  of  opinion  that,  either  he  never  contem- 
plated the  event  of  the  partnership  being  insolvent 
at  all,  or,  if  he  did  contemplate  that,  he  did  not 
intend  the  legacy  in  that  event  to  take  effect.  If 
we  were  to  depnve  the  children  of  the  testator  of 
their  share  of  the  residue  when  we  cannot  see  that 
the  testator  intended  to  do  so,  it  appears  to  me 
that  we  should  be  putting  a  very  wrong  construc- 
tion upon  the  will. 

Order  of  Vice-Chancellor  discharged  and  peti- 
tion diemlssed  ivith  cost*. 

Solicitors  for  the  appellants,  Lyne  and  Holman. 

Solicitors  for  the  j)etitioner,  Jwintton,  FarquJiar, 
and  litech. 


Saturday,  Nov.  4, 187L 

(Before  the  Lords  Justices.) 

CUCSENS  V.  CovsiNs. 

Costs — Taxation — Cuimsel'-s  fees — dUowanee  of  fees 
to  three  eoutuel — Queen's  Counsel  originally  re- 
tained— Junior  rnnrael  %cho  drew  the  pleeidings 
called  within  (he  bar  before  the  hearing. 

Where  the  junior  counsel  roho  drew  the  pleadings  in 
a  siuit  lias  bvi-n  eaUed  within  tlie  bar  before  the 
hearing  of  the  cause,  the  fees  of  three  counsel  will 
be  dlUnved  on  a  taxation  of  costs  as  hehreen  party 
and  party.  In  a  case  where  the  ruagnitiide  of  the 
suit  IS  such  that  according  to  the  orditmry  prac- 
tice of  liiiijants,  it  was  proper  to  give  a  retainer 
to  a  Qtteen  s  Counsel  in  the  first  instance. 

This  was  an  appeal  from  a  decision  of  Bacon,  V.C, 

with  reference  to  the  taxation  of  costs  in  this 

snit. 


The  suit  was  instituted  by  two  partners,  Messrs. 
B.T.Cousens  andThomas  Gooch,against  their  part- 
ner, Mr.  J.  S.  Cousens,  for  the  purpose  of  obtain- 
ing a  rectification  of  the  partnership  articles.  It 
was  instituted  as  a  cross  suit  to  one  which  Mr. 
J.  S.  Cousens  had  instituted  against  Messrs.  R.  T. 
Cousens  and  Thomas  Gooch.  Ultimately,  both 
the  bills  were  dismissed  with  costs.  In  the  suit 
which  was  instituted  by  J.  S.  Cousens,  he  in  the 
first  instance  retained  a  Queen's  Counsel.  Before 
the  hearing  of  the  two  suits  (which  were  heard  to- 
gether), the  junior  counsel  who  had  drawn  the  plead- 
mgs  for  J.  S.  Cousens,  was  called  within  the  bar, 
and  consequently  another  junior  counsel  was  in- 
structed in  his  place,  and  briefs  in  behalf  of  J.  S. 
Cousens  were  delivered  to  the  Queen's  Counsel 
originally  retained,  the  original  junior,  then 
become  a  Queen's  Counsel,  and  the  new  junior. 
No  retainer  in  the  cross  suit  had  been  given 
to  the  Queen's  Counsel  who  had  been  in  the  first 
instance  retained  in  the  original  suit,  but  upon 
the  hearing  briefs  in  the  cross  suit  on  behalf  of  the 
defendant,  J.  8.  Consens,  were  delivered  to  all  the 
three  counsel  who  appeared  for  him  in  the  original 
suit.  The  bill  in  tne  cross  suit  having  been  dis- 
missed with  costs,  to  be  paid  by  the  plaintiffs,  B. 
T.  Consens  and  'Thomas  Gooch  to  the  defendant, 
J.  S.  Cousens,  the  taxing  master,  upon  the  tax- 
ation of  the  costs,  allowed  the  fees  of  all  the  three 
counsel.  The  plaintiffs  objected  to  the  allowance 
of  the  fees  of  the  leading  Queen's  Counsel  to 
whom  no  retainer  in  the  cross  snit  had  been  given, 
as  it  was  given  in  the  original  suit.  The  plaintiffs 
made  a  further  objection  to  the  amount  of  the  fees 
which  the  taxing  master  had  allowed.  The  taxing 
master,  in  his  certificate,  made  the  following  obser- 
sations  : — "  The  case  as  to  the  three  counsel  is  this 
— Mr.  Eddis  had  been  the  defendant's  junior  in 
this  suit,  but,  prior  to  the  hearing,  he  took  silk. 
The  practice  in  this  ofiioe  prior  to  the  decision  in 
Horsley  v.  Cox  (L.  Rep.  7,  Bq.  464 ;  20  L.  T.  Rep. 
N.  S.  473),  by  Lord  Romilly,  waa  to  allow  the 
costs  of  the  third  counsel  in  such  cases ;  and  I 
conceive  that  I  am  bound,  whatever  my  opinion 
may  be,  to  follow  that  case  imtil  a  court  of  co- 
ordinate or  superior  jurisdiction  has  ruled  other- 
wise." 

The  plaintiffs  applied  to  the  yice-Chancellor  to 
vary  the  taxing  master's  decision,  but  his  Honour 
declined  to  do  so,  and  from  this  decision  the  plain- 
tiffs appealed. 

Osborne  Morgan,  Q  C.  and  Lindley,  on  behalf  of 
the  appellants,  argued  that  the  magnitude  neither 
of  the  original  suit  nor  of  the  cross-suit  was  such 
as  to  justify  the  allowance  of  the  costs  of  three 
counsel  upon  a  taxation  as  between  party  and 
party.  "Tnat  was  the  reason  why  the  costs  of 
three  counsel  were  allowed  in  Pearce  v.  Lindsay 
(John.  4  M.  702  ;  1  De  G.  F.  &  J.  573 ;  2  L.  T.  Rep. 
N.  8. 169).  There  was  no  reason  why  a  brief  in 
{lie  cross-suit  should  have  been  given  to  the 
Queen's  Counsel  who  was  retained  in  the  first 
instance  on  behalf  of  J.  S.  Cousens  in  the  original 
suit.  [Lord  Justice  James. — In  practice  it  would 
be  found  impossible  to  do  without  the  same 
counsel  in  the  cross-suit  as  in  the  original  suit.] 
Carter  v.  Bernard  (16  Sim.  157),  in  which  the  costs 
of  three  counsel  were  allowed,  was  a  case  of  a  very 
special  nature.  Since  Oreen  v.  Briggs  (7  Hare, 
279)  until  Horsley  v.  Cox  (ubi  sup.)  it  had  always 
been  the  practice  to  disallow  the  costs  of  a  third 
counsel — as,  for  example  in  the  cose  of  ^rown  v. 
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27(6  Midland  Railway  Company  (10  Hare  App.  45) 
— though  in  that  case  the  junior  yrho  drew  the 
pleadings  was  called  within  the  bar  before  the 
hearing.  The  question  now  to  be  decided  was, 
whether  the  decision  in  Hartley  y.  Cose  was  appli- 
cable to  every  case  P  The  taxing-master,  by  the 
language  of  his  certificate,  evidently  invited  the 
parties  to  take  the  opinion  of  the  Court  of  Appeal 
on  this  question.  They  also  urged  that  the 
taxing-master  had  allowed  fees  of  excessive 
amount. 

Without  calling  upon  W.  F.  Bobituon,  who  ap- 
peared on  behalf  of  the  defendant,  J.  S.  Cousens, 

Lord  Justice  James  said  that  he  did  not  mean 
to  lay  down  as  a  rule  that  in  every  case  where  the 
junior  who  had  drawn  the  pleadings  was  called 
within  the  bar  before  the  hearing  of  the  cause, 
the  fees  of  three  counsel  ought  to  be  allowed  upon 
taxation.  The  question  to  be  considered  was 
whether  the  nature  of  the  case  was  such  that, 
according  to  the  ordinary  practice  of  litigants,  it 
would  be  proper  to  give  a  retainer  to  a  Queen's 
Counsel  in  the  first  instance.  If  the  case  was  one 
in  which  it  would  be  proper  according  to  that 
practice  to  give  a  retainer  to  a  Queen's  Counsel  in 
the  first  instance,  then  upon  that  hearing  it  would 
be  right  to  give  briefs  to  three  counsel — viz.,  the 
Queen's  Counsel  originally  retained,  the  Queen's 
Counsel  who  originally  drew  the  pleadings,  and  a 
new  junior,  and  the  costs  of  all  tne  three  counsel 
ongnt  to  be  allowed  on  taxation,  for  they  would 
not  be  a  mere  matter  of  luxury.  The  taxing 
master's  decision  was  therofore  right  in  this  case, 
and  with  regard  to  the  amounts  of  the  fees  >rhich 
he  had  allowed,  the  appellants  ought  to  have  been 
content  with  the  decision  of  the  v  ice-Chancellor, 
and  not  to  have  brought  such  a  question  before 
the  Court  of  Appeal.  'The  appeal  would  be  refused 
with  costs. 

Lord  Justice  Meixish  expressed  his  oonoarrence. 

Solicitors  for  the  plaintiffs,  H.  Wellington  Vol- 
lance. 

Solicitors  fbr  the  defendant,  Fhus  and  Co. 


Nov.  7,  and  11, 1871. 

(Before  the  Lobds  Justices.) 

Badtord  t).  Willis. 

Vendor  and  purchaser — Specific  peifonnanee — 
Boubtfvi  title  —  WiU — Cotutruetion —  Vetting — 
"  Unmarried  " — Oift  to  trutteea  on  trust  /or  an 
unmarried  woman  for  life  for  her  teparate  lue, 
and  after  her  death  to  convey  to  her  huaband  in 
fee — WJtether  the  estate  vests  in  the  husband 
immediately  on  his  marriage. 

A  testator  devised  and  beqtteiuhed  certain  freehold, 
leasehold,  and  personal  property,  and  the  rents, 
issttes,  and  profits  tltereof  to  trustees  upon  trust  to 
pay  to  or  permit  his  daughters,  A.  and  L.,  to 
receive  in  equal  shares  for  their  respective  lines, 
for  their  separate  use,  and  after  tluiir  respective 
deaths  upon  trust  to  convey  and  assure,  assign, 
pay  ana  transfer  the  whole  thereof  unto  and 
equally  between  the  respective  husbands  of  them, 
his  said  daughters,  to  hold  to  them  reapecHvehj, 
and  their  respective  heirs,  executors,  ad/minis- 
trators,  assigns,  according  to  the  several  natures 
and  qualities  thereof  respectively.  Provided  always 
that  if  either  of  his  said  da/iighters  sliould  happen 
to  depart  this  life  unmarried,  then  and  in  such  case 


tlie  share  of  such  daughter,  in  and  to  his  aforevoA 
trust  estate  should  accrue  and  belong  to  tht  twr- 
vivor  of  them,  his  said  daughters,  and  be  taken 
and  enjoyed  by  her  for  her  life  in  like  manner  a* 
was   thereinbefore  directed  with    respect  to  k«r 
origitud  share,  and  on    her  decease   the  whole 
should   devolve  to,    and  should  be  conveyed  and 
assured,  assigned  and  transferred  to  the  hxubaxd 
of  his  said  surviving  dauglUer,  as  was  therein- 
before directed  with  respect  to  her  original  share. 
After  the  testator's  death,  L.  married,  and  her 
husband  died  in  her  lifetime,  having  by  his  letQ 
given  to  her  all  his  interest  uyider  the  testator'i 
wiU.    SubsequetUly,  a  portion  of  tfie  freehold  pro- 
perty deviscdby  the  testator  on  trust  for  L.  and 
her  husband,  was  put  up  for  sale,  and  at  the  tale, 
W.  became  the  purchaser.    He,  afterwards,  upon 
investigating  the  title,  objected  to  complete  his  pur- 
chase, upon  tlie  ground  that  L.  might  marry  again, 
and  thai  if  her  second  or  any  subsequent  husband 
stirvived  her,  he  would,  under  the  will  of  the  tes- 
tator, be  entitled  to  the  property  put  up  for  sale. 
Thereupon,  a  bill  for  specific  performance  wasfiUd 
against  W.,  and  he  demurred  to  the  bill  for  vxuU 
of  equity : 
Hdd,  tluU,  upon  tite  true  construction  of  tlie  Usiaior't 
wVl,  the  property  given  to  tlie  trustees  upon  tnsl 
for  L.  and  lier  husboAid,  vested  in  the  first  huband 
whont  she  married,  subject  to  her  life  estate,  and 
that  this  vested  remainder  passed  under  tiie  htu- 
bands  will  to  L. 
Held,  therefore  (reversing  the  decision  of  Widcens, 
V.C.,  24  L.  T.  Rep.  N.  8.  574),  that  the  title  aai 
one  which  tJie  court  would  compel  the  purchaser  to 
accept. 
Held  also,  that  the  word  "  unmarried  "  in  the  aicve 
gift   over    meant   "  without   ever    heuing  le«» 
married." 
This  was   an  t^peal  by  the  plaintiffs,  who  were 
vendors,  seeking  to  emorce  specific  performuioe 
of  a  contract  for  the   sale  of   land,    against  tbe 
allowance  by  Wickens,  V.C.,  of  a  demurrer  for 
want  of  equity  put  in  to  the  bill  by  the  defendsnt, 
the  purchaser.    The  hearing  of  the  demurrer  by 
the  Vice-Chancellor  is    reported  24  L.  T.  Bep. 
N.  S.  674,  where  the  facts  of  the  case  are  » 
fully  stated  that  it  is  unnecessary  to  repe^  tkent 
Greene,   Q.C.  and  H.  M.  Williams,  on  behalf  « 
the  plaintiffs,  argued  that  as  soon  as  the  testator' 
daughter  married,  the  property,  subject  to  ha" 
life    estate,  vested  absolutely  m   her    hnsbaM- 
The  direction  that  the  trustees  should  convey  to 
the  husband  after  the  daughter's  death  was  n>«'*T 
given  in  addition  to  secure  the  life  estate  of  w* 
daughter.       This  construction  of  the  will  "* 
clearly  the  right  one,    and  it  would  be  in  »p- 
cordance  with    the    disposition  of  the  court  U) 
fovour  of  an  early  vesting : 

Driver  r.  Frank.  8  H.  A  S.  85;  8 1!aast.468i 
Btanley  v.  fitonlm,  16  Tes.  4S1 ; 
Stvrt  T.  PUUel,  6  Bing.  N.  0. 434 ; 
Adams  r.  Buseh,  6  Bins.  N.  C.  164 ; 
Carlton  T.  ThomfMon,  L.  Bep.  1  So.  App.  23S; 
Parker  T.  Sowerfry,  1  Draw.  488 ; 
SmtM  V.  PalnMT,  7  Ha.  235 ; 
Be  Mottram,  10  Jar.  N.  S.  915; 
Boreham  r.  BimaU,  8  Ha.  131 ; 

1  Jarm.  on  Wills  (3rd  edit)  304, 305 ; 

2  Feame's  Oontmg;ent  Bemainders  (lOthedit). 

The  word  "  unmarried"  in  the  gift  over  ?''*?^ 
construed  as  meaning  "  withoat  ever  hftvii*  o**" 
married :" 

Be  Scmindsrs  Trusts,  L.  Bep.  1  E<}.  680; 
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Semeood  v.  Bey  wood,  29  Bear.  9;  8  L.  T.  Bep.  N.  S. 
429. 
The  title  was  so  clearly  a  good  one  that  this 
court  would  compel  the  purchaser  to  accept  it, 
even  though  the  judge  of  the  court  below  had 
expressed  a  different  opinion ; 

BtMey  t.  Carter,  L.  Bep.  4  Ch.  App.  230;  20  L.  T. 

Bep.N.  S.381; 
Alexander  v.  Mills,  L.  Bep.  6  Ch.  App.  124 ;  24  L.  T. 
Bep.  N.  S.  200. 

Shehbeare  (with  whom  was  Dickinson,  Q.C.)  on 
behalf  of  the  defendant,  contended  that  there 
was  a  reasonable  doubt  upon  the  title,  and  therefore 
the  court  would  not  force  it  upon  a  purchaser. 
The  doubt  was  one  which,  as  James,  L.  J.,  said  in 
Alexander  v.  MUls  (ubi  «u}>.),  arose  upon  the 
construction  of  an  inartificial  instrument.  This 
testator  evidently  thought  it  not  unlikley  that  his 
daughters  might  marry  more  than  once,  and  this 
distinguished  the  case  from  Driver  v.  Frank,  where 
the  testator  did  not  contemplate  that  more  than  one 
person  would  fill  the  character  of  a  "  second  son." 
The  rule  which  was  deduced  by  Mr.  Jarman  firom 
Driver  t.  Frank,  that  if  a  devise  were  made  to  an 
unmarried  man  for  life,  with  remainder  to  his  wife 
in  fee,  the  first  wife  he  married  would  take  a 
Tested  interest,  was  not  supported  by  any  other 
authority,  and  thecases  of  Peppin  y.Bickford{S  Ves. 
570),  and  LongwoHh  t.  BMamy  (40  L.  J.  513,  Ch.) 
were  opposed  to  that  rule. 

Without  calling  for  a  reply. 

Lord  Justice  James  said  he  could  not  concur 
with  the  decision  of  the  Vice-Chancellor.  He  had 
no  hesitation  in  saying  that  the  broad  general  rule 
was  this — that  if  there  were  no  context  from 
which  a  contrary  intention  could  be  inferred,  a 
gift  to  an  unmarried  woman  for  life,  with  re- 
mainder at  her  death  to  her  husband  in  fee,  would,  as 
soon  as  she  married,  vest  the  estate  in  her 
husband  in  fee.  The  general  rule  of  the  court  in 
fevonr  of  early  vesting  was  one  which  applied  with 
peculiar  force  to  such  a  case.  It  could  not  be 
imagined  that  a  rational  testator  could  intend  to 
make  no  provision  whatever  for  any  family  which 
his  daughter  might  have  by  the  first  husl»nd  she 
married,  simply  for  the  purpose  of  making  a  provi- 
eionfor  some  other  husband  whom  she  might  marry 
if  her  first  hasband  died  before  her,  and  who  might 
h^pen  to  survive  her.  It  was  impossible  to  impute 
such  an  irrational  intention  as  this  to  a  testator, 
unless  his  words  were  susceptible  of  no  other 
construction  whatever.  If,  on  the  other  hand,  the 
first  husband  took  a  vested  estate  upon  his  mar- 
riage with  the  daughter,  then  it  would  be  in  the 
power  of  the  daughter  and  her  husband  in  her 
lifetime,  or  of  the  husband  after  her  death,  to 
make  a  provision  for  their  fiunily.  By  means  of 
the  gift  to  the  father,  the  children  would  be 
benefited.  This  was  a  case  to  which  the  rule 
in  favour  of  an  early  vesting  applied  in  the  most 
forcible  way.  Was  there  then  anything  in  the 
context  to  exclude  the  application  of  this  ruleF 
On  the  contrary,  his  Lordshipheld  that  the  context 
strongly  favoured  the  view  that  the  property  was 
to  vest  at  once  in  the  first  husband.  The  word  "  un- 
married "  in  the  gift  over  must  be  construed  "  with- 
out ever  having  been  married."  The  result  of 
this  was  that  the  will  contained  a  complete  dispo- 
sition of  the  property  upon  the  death  of  the 
daughter,  in  tne  two  alternative  events  of  her 
having  married,  and  not  having  married  at  all.  In 
the  one  case  the  property  vested  at  once  in  her 


husband  as  soon  as  she  married ;  in  the  other  case 
it  went  over  to  her  sister.  The  direction  that  after 
the  death  of  the  daughter  the  trustees  were  to 
convey  the  property  to  her  husband,  was  relied 
upon  as  showing  ttukt  the  property  was  to  go  to 
some  living  person  to  whom  the  conveyance  could 
be  made.  But,  in  his  Lordship's  opimon,  this  di- 
rection merely  indicated  the  mode  in  which  the 
previously  vested  beneficial  interest  was  to  be 
clothed  with  the  legal  estate,  and  it  could  not  be 
taken  to  show  an  intention  that  the  beneficial 
interest  was  not  to  vest  at  all,  until  the  daughter's 
death.  Though  the  limitation  of  the  life  estate  to 
the  separate  use  of  the  daughter  would  extend  to 
more  than  one  coverture,  that  was  quite  consistent 
with  the  remainder  being  vested  in  the  first  hus- 
band. At  any  rate  it  was  not  enough  to  control 
the  plain  meaning  of  the  words  of  the  gift  to  the 
husband  (on  the  daughter's  death).  This,  in 
his  Lordship's  opinion,  was  plainly  the  true 
construction  of  the  gift.  The  case  involved  a 
general  principle,  which  was  not  governed  by  the 
words  of  this  particular  will.  There  was  nothing, 
therefore,  to  prevent  the  court  from  acting  upon 
its  opinion,  and  compelling  the  purchaser  to  accept 
the  title.  With  regard,  however,  to  the  costs, 
inasmuch  as  the  cheapest,  the  simplest,  and  the 
most  expeditions  mode  of  raising  the  question  had 
been  adopted,  his  Lordship  thought  that  the  de- 
fendant ought  not  to  be  oraered  to  pay  any  costs. 

Lord  Justice  Msllish  expressed  his  concurrence. 

Solicitor  for  the  plaintiffs,  W.  H.  Bishop. 

Solicitor  for  the  defendant,  W.  M.  Wyatt. 


Saturday,  Nov.  11, 1871. 

(Before  the  Lokos  Justices.) 

Ee  Cheshibx  (a  Lnnatic). 

Eedesiatttcal  property — Lease  for   lives — Sale   by 
trustees — Lunatie  tena/nt  for    life — Approval   of 
eouH — Petition — Jurisdiction — Whether  in  Chan- 
eery  or  in  luna^ — Stat.  23  ^  24  Viet,  c  124, 
«.  38. 
A  lease  of  land  granted  by  an  eeclesiaitical  eorpO' 
roUion  for  lives  v>as  vested  by  the  vsiU  of  the 
lessee  in  tmsteei,  upon  certain  trusts.    The  irtU' 
tees  had  no  power  of  sale.    The  tenant  for  Itfe 
mas    a    lunatic    not    so  found    by    inquisition. 
One     of    the  lives  for  tohieh    the    lease    wa* 
granted     having     dropped,     the     Ecdesiastieal 
Commissioners  refused  to  renew  the    lease,  but 
offered  to  purchase  it,  and  an  agreement  for  pur- 
elMse  wa*  entered  into  subject  to  the  approval  of 
the  eouH.    A  petition  was  then  presented  asking 
the  approval  by  the  court  of  the  proposed   sale, 
under  tlieproviaions  of  sect.  38  of  the  stat.  23  ^  24 
Vict.  c.  124 : 
Beld,  that  the  ordsr  could  be  made  in  Chancery,  and 
that  Hiiere  was  xM  necessity  for  entiUing  the  peti- 
tion in  lunacy. 
This  was  a  petition  entitled  in  Chancery  and  in 
lunacy,  in  the  matter  of  Oaroline  Cheshire  (a  person 
of  unsound  mind,  but  not  so  found  by  inquisition), 
in  the  matter  of  the  estate  of  Thomas  Cheshire, 
deceased,  and  in  the  matter  of  the  Act  23  &  24 
Yict.  e.  124,  and  it  asked  the  sanction  of  the  court 
to  a  proposed  sale  to  the  Ecclesiastical  Commis- 
sioners of  the  residue  of  a  lease  for  livei  which 
had    been  originally   granted  by  the    D^an  and 
Chapter  of  Feterfciorough   to   Thomas  Cheshire, 
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deceased.  By  the  38th  section  of  the  Act  23  &  24 
Vict.  c.  1'24,  it  is  enacted  that  the  trustees  of  a 
lease  granted  by  any  Ecclesiastical  Corporation, 
and  who  have  no  power  of  sale,  may  sell  the  same 
with  the  consent  in  writing  of  the  person  entitled 
to  the  rent,  if  such  person  be  capable  of  giving 
consent,  or  if  there  shall  be  no  person  capable  of 
giving  consent,  or  if  such  consent  be  withheld, 
the  trustees  may  sell  the  lease  with  the  approbation 
of  the  Court  of  Chanceiy  to  be  obtained  upon 
petition. 

By  an  indenture,  dated  the  7th  March  1843,  the 
Dean  and  Chapter  of  Peterborough  demised  to 
Thomas  Chenhire  some  plots  of  laud,  situate  at 
Peterborough  and  elsewhere,  to  hold  to  Thomas 
R.  O.  Cheshire,  his  heirs  and  assigns,  for  the  lives  of 
Walker,  then  aged  fifty-one,  N.  Wilkinson,  then 
aged  forty,  and  A.  H.  White,  then  aged  ten,  and 
the  life  of  the  longest  liver  of  them,  at  a  rent  of 
82.  per  annum,  and  subject  to  the  covenants  and 
conditions  in  the  lease  contained.  Thomas  Che- 
shire died  on  the  21st  March  1865,  By  his  will, 
dated  the  6th  Sept.  1842,  he,  after  making  some 
specific  devises,  gave  and  devised  to  two  trustees, 
their  heirs,  executors,  administratoi's,  and  assigns, 
all  the  residue  of  his  freehold,  copyhold,  and  lease- 
hold estates,  upon  trust  to  let  the  same  at  the 
best  rent  that  could  be  obtained,  during  the  lives 
of  his  daughters,  Eliza  Cheshire,  and  Caroline 
Cheshire,  and  the  life  of  the  longest  liver  of  them, 
and  out  of  the  rents  to  pay  an  annuity  to  his 
daughter,  Mary  Ann  Chapman,  the  wife  of  Henley 
Thomas  Chapman,  and  after  her  death,  in  the 
event  of  H.  T.  Chapman  surviving  her,  to  pay  him 
an  annuity  of  lOOJ.,  and  upon  further  trust  (in  the 
events  wmch  actually  happened),  to  pay  the  residue 
of  the  rents,  and  the  whole  of  them  after  the  death 
of  H.  T.  Chapman,  during  the  joint  lives  of  Eliza 
Cheshire  and  Caroline  Cheshire,  to  them  in  equal 
moieties,  with  remainder  over  after  their  respective 
deaths.  The  will  contained  a  discretionary  power 
for  the  trustees  to  pay  the  share  of  Caroline  Che- 
shire in  the  rents  to  her  sister,  Eliza  Cheshire, 
for  her  maintenance  or  for  her  benefit.  The  tes- 
tator directed  his  trustee,  after  the  death  of  the 
survivor  of  his  daughters,  Eliza  Cheshire  and  Caro- 
line Cheshire,  to  sell  his  freehold,  copyhold,  and 
leasehold  esliates,  but  there  was  no'  power  of 
sale  given  to  the  trustees  prior  to  that  period.  The 
testator  also  directed  his  trustees  from  time  to 
time  to  renew,  or  to  endeavour  to  procure  a  renewal 
of  the  subsisting  lease  or  leases  of  any  part  of  his 
estates  of  leasehold  tenure,  as  often  as  the  same 
should  expire  or  become  renewable.  The  testator's 
daughter,  Mary  Ann  Chapman,  died  on  the  9th 
Nov.  1868.  R.  0.  Walker,  one  of  the  eettuig  qtie 
iriut  of  the  lease,  died,  and  thereupon  the  trustees 
applied  to  the  Ecclesiastical  Commissioners,  in 
whom  the  reversion  expectant  on  the  determina- 
tion of  the  lease  had  become  vested,  for  a  renewal 
of  the  lease.  The  commissioners  refused  to  grant 
a  renewal,  but  they  offered  to  purchase  the  unex- 
pired residue  of  the  lease  tor  SOOl.  Caroline 
Cheshire,  one  of  the  tenants  for  life,  being  of  un- 
sound mind,  though  not  so  found  by  inquisition, 
this  sale  could  not  be  carried  out  without  the  aid 
of  the  court,  and  therefore  a  provisional  agreement 
was  entered  into  with  .the  commissioners,  subject 
to  the  consent  of  the  court  being  obtained.  This 
petition  was  accordingly  presented  by  the  sur- 
viving trustee  of  the  testator's  will,  EHiza  Cheshire, 
Caroline  Cheshire  (by  her  next  friend),  and  H.  T, 


Chapman,  praying  that  the  trustee  might  be  at 
liberty  to  sell  the  unexpired  residue  of  the  lease  to 
the  Ecclesiastical  Commissioners  for  800^  The 
property  produced  a  clear  improved  rent  of  4W. 
per  annum, 

C.  A.  Samulors  appeared  for  the  petitioners. 

Their  Lordships  held  that  the  jurisdiction  to 
make  the  order  asked  for  was  in  Chancery  and  not 
in  lunacy,  and  that  the  petition  need  not  be  entitled 
in  lunacy,  and  they  made  the  order  asked  for  by 
virtue  of  their  original  jurisdiction  in  Chancery, 
directing  that  the  order  should  be  drawn  up  by 
the  registrar  in  Chancery. 

Solicitors  :  Clarke,  Son,  and  Bau-Unt. 


Tuesday,  Nov.  21, 1871. 

(Before  the  Lobds  Justices.) 

Carver  v.  Pihto  Lkite. 

Discovery — Docunw.nU —  Suit  to  vestrain  aUtgect 
infringement  of  trade  mark — Names  of  customers 
— Prices  —  Places  to  which  goods  exported  — 
Letters  hy  former  partner  of  defendants. 

In  aiyplytng  the  rule  of  the  court  thai  he  tcho  dis- 
covers at  aU  miist  discover  fully,  the  materiatiti^ 
or  immateriality  of  the  discovery  is  not,  in  ordi- 
nary cases,  very  accurately  weighed,  but  the  court 
will  weigh  it  in  cases  where,  under  pretence  of 
getting  discovery  for  the  purposes  of  the  suit,  a 
discovery  might  be  extracted  from  the  defendatii 
which  might  he  prejudicial  to  him,  while  tie  plain- 
tiff's ease  migM  fail  at  the  hearing,  and  in  cases 
ivhere  the  discovery  can  only  he  material  for  sontt) 
consequential  purpose  if  the  plaintiff  shoidd  s«c- 


In  a  »iiit  by  a  firm  of  tnerehants  who  exported 
certain  goods  against  anotliei-firm  who  exported 
similar  goods,  to  restrain  the  defendants  from 
using  or  placing  on  their  goods  certain  trade 
marks,  to  tlie  use  of  which  the  biU  alleged  that 
tlie  plaintiffs  were  exclusively  entitled,  the  defen- 
dants hy  their  answer  denied  thai  Hie  plaintiffs 
were  entitled  to  the  exclitsive  use  of  the  marks  in 
question.  An  order  was  made  against  the  defen- 
dants for  m'oduetion  of  documents,  in  jmrsuance 
of  which  the  defendants  made  an  c^idavit  of  docu- 
ments, sealing  iip  certain  portions  of  the  docu- 
ments, which  portions  they  swore  did  not  con- 
tain anything  relating  directly  or  indirectly  to  the 
matters  in  question  in  the  suit; 
Held  (reversing  the  decision  of  the  Vice-ChaneeVor 
{Wickens)  of  the  County  Palatine),  that  the  defen- 
dants tvm-e  not  bound  to  unseed  the  names  of 
titeir  customers,  or  the  prices  paid  or  received  by 
them  for  goods,  or  the  names  of  the  writers  of 
letters  received  by  them,  or  of  tlie  persons  to  lehom 
httei-s  were  sent  by  them,  except  in  the  case  of  letters 
received  from  or  sent  to  a  former  partner  of  the 
defendants : 
Held  also  (affirming  the  Vici-Chaneellor's  decision) 
that  the  defendants  were  bound  to  unseal  the 
names  of  the  places  to  which  the  goods  were  ex- 
ported by  them. 
This  was  an  appeal  from  two  orders  made  by 
Wickens,  V.C,  as  Vice-Chaacellor  of  the  County 
Palatine  of  Lancaster. 

The  bill  was  filed  on  the  15th  March  1870,  by 
Messrs.  Carver,  Brothers,  and  Co.,  who  carry  on 
the  business  of  general  merchants  and  commis- 
sion agents  at  MAnchester,  against  Maosel  PiiW 
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Leite  and  Alfred  Pinto  Leite,  ■who  carry  on  the 
business  of  commission  agents  at  Manchester 
under  the  firm  of,  Pinto  Leite  and  Son,  to  restrain 
them  from  using  certain  trade  marks  alleged  to 
belong  to  the  plaintifFs. 

An  important  part  of  the  plaintiffs'  business 
consisted  in  exporting  to  Oporto,  for  sale  through 
their  agents  there  upon  their  account,  grey  and 
other  cotton  cloths,  manufactured  for  them  iu 
England. 

The  defendants  also,  as  part  of  their  business, 
exported  similar  cotton  cloths  to  Oporto,  but  they 
dia  so  only  as  commission  agents,  and  not  as  mer- 
chants. 

The  bill  alleged  that  the  defendants  were  in  the 
habit  of  placing  on  the  cloths  exported  by  them 
certain  numbers,  letters,  and  other  marks  to  the 
use  of  which  as  trade  marks  the  plaintiffs  claimed 
to  have  an  exclusive  right,  and  that  by  the  use  of 
these  trade  marks  goods  inferior  in  quality  to 
those  exported  by  the  plaintiffs  were  passed  off 
upon  Portuguese  purchasers  as  goods  exported  by 
tnejdaintins. 

The  bill  prayed  that  the  defendants  might  be 
restrained  by  injunction  from  placing  on  the 
cloth  a  exported  by  them  any  of  the  trade  marks 
mentioned  in  the  bill,  or  any  colourable  imitation 
of  them. 

The  bill  having  been  amended  on  the  5th  April 
1870,  an  order  was  made  on  the  11th  of  that  month 
that  the  defendants  should  file  an  affidavit  of  docu- 
ments in  their  possession  relating  to  the  subject 
matter  of  the  suit,  and  that  they  should  produce 
such  documents,  with  liberty  to  seal  up  such  parts 
of  them  as  did  not  relate  to  the  questions  at  issue 
between  the  parties. 

In  pursuance  of  this  order,  the  defendants,  on 
the  17th  June  1870,  made  an  affidavit  of  docu- 
ments, setting  forth  a  list  of  the  documents  in  their 
possession  in  two  schedules,  the  first  of  which 
comprised  the  trade  books  of  the  defendants,  which 
Tvere  described  as  order  books,  purchase  books, 
packing  books,  and  invoice  books,  and  a  number 
of  letters  received  by  the  defendants  from  their 
customers,  and  of  copies  of  letters  sent  by  the  de- 
fendants to  their  customers,  the  respective  dates 
of  these  letters  being  given,  but  not  the  names  of 
the  customers  from  whom  they  were  received,  or 
to  whom  they  were  sent.  The  second  schedule 
comprised  documents  which  they  objected  to  pro- 
duce, on  the  ground  that  they  were  confidential 
correspondence. 

In  this  affidavit,  with  regard  to  the  sealed-up 
parts  of  the  documents  comprised  in  the  first 
schedule,  the  defendants  swore  positively  that 
there  was  not  contained  in  any  or  either  of  the 
portions  so  sealed  up  anv  memorandum,  minute, 
or  entry  relating  directly  or  indirectly  to  the 
matters  in  question  in  the  cause,  or  any  of  them, 
or  whereby  or  wherefrom,  to  the  best  of  their 
knowledge  and  belief,  the  plaintiffs  could  gather 
any  information  or  knowledge,  which  would  in 
anywise  enable  them  to  establish,  or  aid  them  in 
endeavouring  to  establish,  the  claims  set  up  by 
them  in  their  amended  bill,  filed  in  the  cause  in 
respect  of  which  they  sought  relief,  or  any  or  either 
of  such  claims. 

The  bill  in  this  suit  was  re-amended  on  the  13th 

May  1870,  and  on  the  15th  Aug.  1870,  a  further 

order  was  made  for  production  of  documents  by 

the  defendants. 

On  the  22nd  Aug.  1870,  the  plaintiffs  made  an 


application  before  the  district  registrar  at  Man- 
chester, that  the  defendants  might  be  ordered  to 
unseal  for  the  inspection  of  the  plaintiffs  such 
parts  of  the  letters  and  documents  mentioned 
m  the  defendants'  affidavit  of  documents  as 
disclosed  the  names  and  addresses  of  the  manu- 
facturers of  the  goods  in  question  in  this  cause, 
and  as  disclosed  the  names  and  afldresses  of  the 
purchasers  thereof,  and  as  disclosed  the  instruc- 
tions given  to  the  several  manufacturers  of  the  said 
goods  as  to  the  headings  or  borders  to  be  placed 
upon  the  same,  and  as  disclosed  the  instructions 
given  to  the  defendants  by  their  customers  or 
correspondents  as  to  the  stamps  or  marks  to  be 
placed  upon  the  said  goods ;  also  the  invoices  ren- 
dered to  the  defendants  for  the  costs  of  the  manu- 
facture or  construction  of  the  blocks  and  dies  or 
stamps  used  by  the  defendants  for  impressing  or 
stamping  on  the  goods  shipped  by  them  to  Oporto 
or  elsewhere  in  Portugal,  the  various  marks  and 
indicia  complained  of  by  the  plaintiffs  in  this  suit ; 
also  the  copies  of  all  orders  given  by  the  defen- 
dants for  such  tickets,  blocks,  or  dies. 

On  this  application  an  order  was  made  bv  the 
district  registrar  at  Manchester,  "  that  the  defen- 
dants do,  within  fourteen  days  from  the  date  of 
the  service  of  this  order,  disclose  the  entirety  of 
every  entry  in  their  books  relating  to  the  matters 
in  question  in  this  suit,  and  do  accordingly  unseal 
andTuncover  the  names  of  manufacturers,  customers, 
or  other  persons,  and  of  places  and  the  prices,  and 
other  particulars  forming  part  or  parts  of  such 
entries,  in  every  case  in  which  such  names,  prices, 
or  particulars  are  now  scaled  up  or  covered. 

From  this  order  the  defendants  appealed  to  the 
Vice-ChanceUor  of  the  County  Palatine  of  Lan- 
caster, deposing  in  an  affidavit  which  they  made 
in  support  of  their  appeal,  that  the  plaintiffs  were 
their  rivals  in  trade  both  in  Manchester  and  in 
Portugal,  and  that  it  would  be  extremely  injurious 
to  them  to  be  compelled  to  disclose  to  the  plaintiffs 
the  names  of  their  customers  and  the  prices  which 
they  received  for  their  goods. 

'The  appeal  was  heard  on  the  8th  Nov.  1870,  but 
the  Vioe-Chanoellor  reserved  his  judgment  until 
the  defendants  should  have  filed  their  answer. 

By  their  answer,  which  was  filed  on  the  23rd 
Jan.  1871,  the  defendants  denied  that  the  plaintiffs 
were  entitled  to  the  exclusive  use  of  the  borders, 
numbers,  and  other  devices  alleged  by  the  bill  to 
be  their  peculiar  trade  marks.  The  defendants 
asserted  that  these  marks  were  commonly  used  by 
exporters  of  cotton  cloths,  and  that  they  did  not 
serve  to  distinguish  the  cloths  exported  by  one 
trader  fi«m  those  exported  by  another  trader,  but 
merely  to  distinguish  one  make  of  cloth  from 
another. 

On  the  24th  March,  1871,  a  motion  was  made  on 
behalf  of  the  plaintiffs  before  the  Vice-Chancellor 
that  the  defendants  might  be  ordered  to  unseal 
the  whole  of  the  books,  lettera,  copies  of  letters, 
and  documents  produced  by  them,  and  which  had 
been  sealed  up  oy  them,  or  that  they  might  be 
ordered  to  unseal  the  portions  of  the  letters  and 
copies  of  letters  which  contained  the  names  of  the 
writers  of  the  letters,  and  of  the  persons  to  whom 
those  copies  were  sent,  and  of  the  places  from  and 
to  which  the  letters  were  sent,  and  which  contained 
a  description  of  the  stamp  or  mark  to  be  placed 
on,  or  which  had  been  placed  on,  the  goods  re- 
forred  to  in  such  letters,  and  that  they  might  also 
be  ordered  to  unseal  the  portions  of  the  books 
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irhich  contained  the  names  of  the  persons  by  whom 
the  goods  were  ordered,  and  to  whom  they  were 
sent,  and  from  what  manufacturers  they  ordered 
them,  and  also  which  contained  the  stamps  or 
marks  to  be  placed  on  the  goods,  and  all  portions 
of  the  documents  referring  thereto. 

On  the  15th  April  1871,  the  Vice-Chancellor  of  the 
Dnchy  Court  delivered  his  judgment  on  this  motion, 
and  on  the  defendant's  appeal  from  the  order  of  the 
district  registrar.  Ailer  stating  the  facts  of  the 
case,  he  said : — "  In  order  to  explain  why  I  reserved 
my  judgment,  and  for  other  purposes,  it  is  proper 
to  state  here,  in  the  first  instance,  the  view  that  I 
take  of  the  existing  practice  as  to  the  discovery  of 
documents.  Before  the  alteration  in  1852,  there 
was  a  distinction  between  the  right  to  a  full  answer 
and  the  right  to  discovery  of  documents,  inasmuch 
as  the  plaintiff  was  entitled  to  a  full  answer  (in 
the  absence  of  a  plea  or  demurrer)  to  every  ques- 
tion relevant  to  the  statements  in  the  bill,  whereas 
the  order  for  the  production  of  documents  was  so 
far  discretionary  that  the  court  only  made  it  if,  on 
comparing  the  bill  and  answer,  the  court  thought 
that  the  plaintiff  had  a  prima  facie  right  to  see 
them.  This  was  sometimes  said  to  involve  a  con- 
tradiction, since  it  would  be  idle  to  refuse  produc- 
tion of  a  document  which  the  plaintiff  might 
require  the  defendant  to  set  out  verbatim.  Still, 
as  a  matter  of  fact,  the  distinction  was  recognised 
in  practice.  The  alteration  of  practice  in  1852 
gave  the  plaintiff  a  right  to  an  order  on  sum- 
mons for  the  production  and  inspection  of  docu- 
ments before  answer.  But  it  was  not,  I  conceive, 
intended  to  enlarge  the  plaintiff's  right  to  dis- 
covery by  a  sidewind.  I  apprehend  that  the  defen- 
dant is  still  entitled  to  resist  the  production  of 
documents  before  answer,  not  only  on  the  grouud 
that  he  intends  to  plead,  or  to  plead  and  answer, 
but  also  on  an  allegation,  supported  by  such  evi- 
dence as  the  circumstances  render  necessary,  that 
his  answer,  when  filed,  wUl  displace  the  plamtiff's 
right  to  production  in  whole  or  in  part.  It  seems 
to  me  that  these  principles  must  apply  to  the  ques- 
tion of  sealing  up.  That  which  a  defendant  is 
entitled  to  seaJ  up  must  be  that  which,  if  it  were 
on  a  separate  paper,  be  would  not  be  bound  to 
produce.  It  was  on  these  grounds  that  I  post- 
poned my  decision  on  the  defendant's  motion  till  I 
bad  seen  the  answer.     The  defendants  deny  the 

Slaintiffs'  property  in  the  marks,  and  that  any 
eception  of  the  public  has  been  effected  by  means 
of  them.  They  say  that  they  are  mere  agents, 
obeying  the  instractions  of  customers  in  Portugal, 
and  that  the  marks  complained  of  are  impressed  on 
the  coverings  of  the  goods  by  the  defendants' 
workmen,  and  in  their  warehouse,  and  they  deny 
any  pecuniary  interest  which  could  lead  them  to 
perpetrate  any  such  fraudulent  .acts  as  are  com- 
plamed  of.  The  impression  which  the  answer 
conveys  is  that  of  an  unwillingness  to  disclose 
more  than  is  absolutely  necessary.  But  it  is  fair 
to  observe  that  what  the  defendants  seek  to  guard 
is  the  secret  of  their  principals  rather  than  their 
own.  The  documents  to  which  this  motion  relates 
are  entries  in  certain  trade  books,  described  as 
order  books  and  purchase  books,  and  certain  por- 
tions of  a  bundle  of  invoices.  Each  item  in  the 
order  book  runs  across  a  double  page,  and  is  divided 
into  seven  parts.  The  first  and  seventh  of  these 
are  only  index  numbers.  The  other  five  show, 
first,  tfae  date  of  the  order ;  second,  the  descrip- 
tion of  the  goods ;   third,  who  gave  the  order ; 


fourth,  whence  it  came ;  and  fifth,  to  what  manu- 
facturer the  execution  of  it  was  entrusted.    Each 
item  in  the  purchase  book  runs  also  across  a  double 
page,  and,  after  the  date  and  the  number  of  the 
order,  contains  the  following  columns :  marks,  of 
whom  bought,  quantity,  price,  description,  value, 
delivery,  terms  &c.,  instructions.      The   invoices 
are  from  stamp  manufacturers,  who  have  supplied 
the  stamps  by  which  the  marks  are  impressed  on 
the  goods.    The  purchase  and  order  books  as  pro- 
duced are  sealed  up  to  an  extent  which  cannot 
well  be  understood  without  insjiection,  but  which 
certainly  strikes  me  as  unusual,  and  as  calculated 
to  make  useless  the  discovery  to  be  extracted  from 
them.    The  order  of  the  district  reg^trar  which 
the  defendants  seek  to  dischaive  is  dated  the  22nd 
Aug.  1870,  and  directs  that  the  defendants  shall, 
within  a  limited   time,    disclose  the   entirety   of 
every  entry  in  their  books  relating  to  the  matt-er» 
in  question  in  this  suit,  and  shall  accordingly 
unseal  and  uncover  the  names  of  manu&ctnrers, 
customers,  and  other  persons,  aad  of  places,  and 
the  prices  or  other  particulars  forming  part  or 
parts  of  such  entries  in  every  case  in  which  such 
names,  prices,  or  particulars  are  now  sealed  up  or 
covered.    It  seems  to  me,  after  some  consideration, 
that  for  the  purposes  of  the  issues  which  will  have 
to  be  tried  at  the  hearing,  the  names  of  the  manu- 
&ctnrer8  of  the  g^oods  can  hardly  be  relevant.    The 
other  particulars  are,  I  think,  prima  facie  such  as 
the  plaintiffs  may  reasonably  require  to  see.    The 
case  against  the  defendants,  it  will  be  remembered, 
is,  in  substance,  and  taking  the  bill  and  answer 
together,  that  they  are  the  agents  through  whom 
certain  Portuguese  tradesmen  acquire  the  means  of 
supplanting  the  plaintiffs  in  Portugal,  and  selling 
goods  of  inferior  quality  with  the  marks  which 
the  plaintiffs  attacn  to  goods  of  superior  quality. 
The  goods  sold  are  long  since  dispersed  and  irre- 
coverable,  and   the   only  obvious   test   of    their 
quality  would  be  the  price  paid  for  them  to  the 
manufacturer.    Nor  can  I  doubt  that  the  plaintiffs 
are  entitled  to  know  the  customers'  names,  and  the 
places  to  which  the  goods  are  sent,  and,  in  fact, 
all  that  the  purchase  and  order  books  show  except 
the  manufacturers'  names.    I  think  also,  though 
with  more  doubt,   that  the  same  principle  woiud 
apply  to  the  names  and  addresses  of  the  manu&c- 
turers  of  the  stamps.     It  does  not  occur  to  me  at 
present  that  these  names  and  addresses  are  likely 
to  be  useful  to  the  plaintiffs  for  any  legitimate 
purpose,  and,  on  the  whole,  I  am  not  prepared  to 
order  the  defendants  to  unseal  them.    I  propose 
to  vary  the  district  registrar's  order  by  striking 
out  the  word   '  manufacturers,'   but  no   further. 
With  regard  to  the  plaintiffs'  motion,  I  propose  to 
order  that  the  defendants  shall  unseal  the  portions 
of  the  letters  and  copies  of  letters  which  contain 
the  names  of  the  writers  of  the  letters,  and  of  the 
persons  to  whom  those  copied  were  sent,  and  of  the 
places  from  and  to  which  the  letters  were  sent,  and 
which  contain  a  description  of  the  stamp  or  mark 
to  be  placed  on,  or  which  had  been  placed  on,  the 
goods  referred  to  in  such  letters.     I  am  not  quite 
sure  that  I  am  right  in  treating  all  the  rest  of  the 
plaintiff's  notice  of  motion  as  being  either  too  large 
or  superfluous.     Probably,  however,  what  I  have 
said  will   snfiBciently  explain  what  I  think  the 
plaintiff's  rights  are." 

From  the  two  orders  thus  made  by  the  Vice- 
Chancellor  the  defendants  now  appealed. 

Korth,  for  the  appellants. — ^We  contend  that  we 
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onght  not  to  be  oTdered  to  disclose  the  names  of 
onr  customers,  or  the  prices  which  we  pav  and 
receive  for  the  goods.  Such  discovery  would  be  of 
no  advantage  to  the  plaintiffs,  while  it  would  inflict 
a  great  injury  on  us  in  our  trade.  The  rule,  as  laid 
down  in  Bowetv.  Femie  (3  My.  &  Cr.  632),  is 
that  the  court  is  not  at  liberty  to  disregard  the 
statements  in  the  answer  as  to  parts  of  the  docu- 
ments which  are  not  disclosed,  however  suspicious 
those  statements  may  be,  unless  those  statements 
are  inconsistent  with  each  other.  In  De  2a  Btie  v. 
Biekinton  (3  K.  &  J.  388),  it  was  held  that  when 
plaintiff's  right  to  relief  at  the  hearing  is  clear, 
assuming  the  title  stated  by  his  bill,  defendant, 
by  his  answer  denying  that  title,  is,  in  certain 
cases,  protected  from  discovery ;  thus,  in  a  suit  to 
restrain  an  alleged  infringement  of  a  patent,  the 
defendant,  by  his  answer,  denying  the  fact  of  the 
infringement,  is  protected  from  making  any  dis- 
covery immaterial  to  that  question,  and  which, 
when  that  question  is  decided,  would  be  given 
nnder  the  decree.  In  ManseU  v.  Feeney  (4  L.  T. 
Kep.  N.  S.  437;  2  J.  &  H.  320),  where  a  defen- 
dant, by  af&davit,  admitted  documents  to  relate  to 
the  matters  iu  question  in  the  suit,  but  denied  that 
they  tended  to  prove  the  plaintiff's  case  (an  alleged 
partnership),  or  that  the  plaintiff's  name  appeared 
in  them,  production  was  ordered,  with  liberty  to 
seal  up  money  items  in  the  accounts.  In  Neicall  v. 
The  Telegraph  ConstrtuUion  Company  (L.  Rep.  2 
Eq.  766),  Wood,  V.C,  says:  "On  behalf  of  the 
plaintiff^  it  has  been  argued  that  it  is  not  right 
that  a  rival  manufacturer  should  see  the  contracts 
into  which  the  plaintiff  has  entered,  and  soon.  .  .  . 
Let  him  seal  up  the  names  of  persons  with  whom 
he  has  contracts,  the  prices,  and  the  like,  which 
have  no  bearing  whatever  on  the  question."  Hotoe 
V.  MeKeman  (30  Boav.  647),  where  the  plaintiff 
complained  that  the  defendant  had  sold,  under  the 
plaintiff's  name,  sewing  machines  which  had  not 
oeen  manufactured  by  him,  and  he  Bought  a  dis- 
covery of  all  the  machines  sold  by  the  defendant, 
the  price,  the  profit,  the  names  of  the  purchassrs 
and  other  particulars ;  and  it  was  held  that  the  de- 
fendant was  bound  to  gjve  these  particulars,  is 
against  us,  but  that  decision  is  not  law,  for  there  is 
a  distinct  decision  to  the  contrary  on  the  very  same 
point  by  the  Lord  Chancellor  and  Giffard,  L.  J., 
viz.,  2£oore  v.  Craven  (L.  Rep.  W.  Notes  1870,  p. 
13),  which  was  cited  in  Thompson  v.  Bunn  (L. 
Rep.  5  Ch.  575).  The  plaintiffs  are  entitled  to  dis- 
covery only  of  facts  relevant  and  material  to  the 
issue,  and  which  wUl  assist  them  at  the  hearing ; 
the  names  of  our  customers  and  the  prices  are  not 
such  facts,  and  we  contend  that  we  are  entitled  to 
seal  them  up.  He  referred  to 
Winam on  TAaoovexj^mutim ; 
Lockttt  V.  Lockttt,  L.  Bep.  4  Ch.  336. 

Tr._  F.  Bobitison,  for  the  plaintiffs,  contended 
that  it  was  material  for  the  plaintiffs  to  know  the 
names  of  the  defendants'  customers ;  that  where 
the  defendants  admitted  that  they  were  using  part 
of  a  mark  which  was  one  of  the  plaintiffs'  marks, 
the  plaintiffs  were  entitled  to  see  the  whole  of  the 
marks  used  in  combination  with  that  part ;  and  that 
the  plaintiffs  were  entitled  to  see  all  letters  received 
from  Arsenic  Pinto  Leite  (a  former  partner  of  the 
defendants)  and  all  copies  of  letters  written  to 
him.  [Lord  Justice  Jaxes  :  You  are  entitled  to  see 
those  letters  and  copies  of  letters]. 

North,  in  reply. 

Lord  Justice  Jaues  :  In  this  case  it  appears  to 


me  that  the  Vice-Chancellor  is  Substantially  right. 
It  is  important  to  adhere  to  the  rule  of  the  court, 
that  wnere  there  is  discovery  there  should  be  full 
discovery  of  anything  reasonably  material  to  the 
plaintiff  s  case  at  the  hearing,  and  which  may  be 
produced  without  an  overwhelming    amount  of 
injury  to  the  defendant.   Generally  speaking,  as  the 
Lord  Chancellor  (Hatherley)  has  well  expressed 
it  (if  I  may  say  so),    in  ordinary   cases   you    do 
not  weigh  in  golden  scales  the  materiality  or  im- 
materiality of  the  discovery  in  considering  whether 
you  are  to  apply  the  rule  that  he  who  discovers  at 
all  must  discover  fully;  but  as  he  says  (and  it 
appears  to  me,  if  I  may  be  permitted  to  say  so, 
with  very  good  sense  indeed),  there  are  cases  in 
which  it  is  imp)ortant  that  the  court  should  weigh 
it,  and  those  are  the  cases  in  which,  under  pretence 
of  getting  discovery  for  the  purposes  of  the  suit,  a 
discovery  might  be  extracted  from  the  defendant 
which  might  be  prejudicial  to  him,  while  at  the 
hearing  it  may  turn  out  that  the  whole  of  the 
plaintiff's    case    may  fail,  and   where    discovery 
can  only  be  material  for  some  consequential  pur- 
pose if  the  plaintiff  should  succeed.    I  am  inclmed 
to  go  as  far  as  any  judge  to  limit  discovery  where 
I  am  at  all  satisfied  in  my  mind  that  it  may  be  in- 
jurious to  the  defendant,  and  where  I  am  not  satis- 
fied that  there  is  not  any  real  prospect  of  its  being 
of  material  service  to  the  plaintifi  at  the  hearing. 
Upon  that  ground  I  think  the  Vice-Chancellor  s 
order  may  in  this  case  be  well  varied  by  not  com- 
pelling the  defendants  to  discover  the  names  of 
their  customers,  nor  to  discover  the  prices  at  which 
the  goods  were  sold  by  them,  or  bought  from 
anybody  else.    Those  are  really  matters  in  their 
trside,  and  are  not  matters  which,  as  it  seems  to 
me,  can  in  any   way  aid  the  plaintiffs  in  estab- 
lishing   their    title    to  the   marks  in  question. 
There  is  one  other  matter  to  which  attention  has 
been  drawn  by  Mr.   Robinson,   and   I   am  not 
satisfied  that  the  observation  may  not  be  right. 
It  is  argued  that  when  the  defendants  admit  that 
they  are  using  part  of  a  mark  which  is  one  of 
the  plaintiffs'  marks,  the  plaintiffs  have  a  right 
to  see  all  the  combinations  of  that  mark,  because 
they  may  have  a  bearing  upon  the  question  of  in- 
fringement or  non-infringement,  and  that  they 
have  a  right  also  to  see  what  directions  were  given 
by  the  (fefendants  with  respect  to  those  marks. 
That  may  have  a  very  considerable  bearing,  if  not 
immediately  on  the  relief,  certainly  a  considerable 
bearing  upon  the  costs  to  be  given  at  the  hearing. 
Then  discovei^  is  sought  as  to  what  the  circum- 
stances were  under  which  the  marks  were  put  on 
the  cloth.    I  cannot  see  what  possible  harm  it  can 
do  the  defendants  to  give  this  discovery,  and  it 
may  do  a  great  deal  of  good  to  the  plaintiffs.   Then 
with  regard  to  what  the  marks  were  which  were 
actually  put  on,  and  what  directions  were  given 
as  to  that,  I  do  not  think  the  Yice-Chancellor's 
order  should  be  varied  in  that  respect.    Then  as 
to  the  names  of  the  people  to  whom  the  goods  were 
sent,  it  does  seem  to  me  that  there  can  be  no  harm 
in  the  defendants  showing  the  names  at  least  of  the 
places  in  Portugal  (they  admit  all  the  goods  went 
there),  to  which  the  goods  were  sent.  It  is  not  like 
the  case  of  a  trade  secret  of  any  kind.    That  being 
so,  it  appears  to  me  that  the  only  alteration  wc 
should  make  in  the  order,  is  that  which  I  have 
dictated,  and  which  I  think  you  have  taken  down 
between  you  ;  that  is  to  say,  that  notwithstanding 
the  order  of  the  Yioe-Chancellor,  the  defendants 
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are  not  to  unseal  the  names  of  the  customers  oi* 
the  prices,  and  that  the  other  order  as  to  the 
marks  on  goods  be  limited  to  those  referred  to  in 
the  letters  which  liave  been  or  shall  bo  under  this 
order  unsealed.  The  costs  will  be  costs  in  the 
cau.se. 

Lord  Justice  JIellish  concurred. 

Lord  Justice  Jamks  then  requested  coansel  to 
draw  up  an  order  in  accordance  with  the  judgment, 
as  the  court  had  not  the  usual  assistMice  of  the 
registrar  here. 

Nortli. — I  think  this  will  do :  Direct  that  not- 
withstanding the  order  of  tJie  district  registrar  of 
the  -i^nd  Aug.  1870,  and  the  Vice-Chancellor's  two 
orders  of  the  15th  April  1871,  the  defendants  are 
not  to  be  required  to  unseal  any  portion  of  a 
document  containing  the  names  of  purchasers  or 
customers,  or  the  names  of  any  persons  to  or  from 
whom  any  letters  produced  were  written  or  re- 
ceived (other  than  letters  written  to  or  by  Arsenio 
Pinto  Leite),  or  any  prices ;  and  with  respect  to 
any  portions  of  letters,  or  copies  of  letters  which 
contain  a  description  of  the  stamps  or  marks  to  be 
placed,  or  which  had  been  placed,  on  the  goods 
referred  to  in  such  letters,  discovery  by  the  de- 
fendants is  to  be  limited  to  such  stamps  or  marks 
as  may  be  referred  to  in  any  parts  of  letters  which 
have  been  or  may  bo  uncovered.  And  such  dis- 
covery as  the  defendants  have  to  make  under  the 
said  orders,  having  regard  to  this  order,  is  to  be 
made  within  seven  days  from  this  date. 

Lord  Justice  Jajies. — It  will  be:  This  court 
doth  order  the  production  oi-dered  to  be  made 
within  a  week.  Make  it  a  special  order  of  our 
court. 

Solicitors  for  the  appellants,  Sale,  Shipman, 
Seddon,  and  Snlc,  Manchester. 

Sobcitoi-s  for  the  respondents,  Earle,  Son,  Orfwd, 
Eurle,  and  yiiluc,  Manchester. 


Friday,  Dec.  8, 1871. 

(Before  the  Lokds  Justices.) 

He  The  Costkact  Cokporatios  (Limited) 

(Bake&'s  Case). 

Company  —  Winding-up  —  Contribidorij  —  Infant 
trangferee  —  Itepudiailon  after  cotning  of  age  — 
Stibsequeut  dealing  with  the  tluiree — Acquietcenee 
— Delay. 

In  Oct.  1865,  2?.,  an  infant  of  the  age  of  nineteen 
yeart,  executed  a  transfer  to  him  of  shares  in  a 
company,  at  the  request  of  his  employer,  who  was 
a  friend  of  tJie  real  purchtuer  of  tlie  shares.  In 
April  1866,  the  company  was  ordered  to  be  wound- 
up. On  the  SWi  Sept.  1867,  B.  attained  twenty- 
one.  On  the  hth  Dec.  1867,  he  was  served  with 
notice  of  a  summons  to  settle  him  on  the  list  of 
contributories,  which  twtice  he  forwarded  to  his 
employer,  as  he  had  also  done  a  notice  of  a  caU 
■previously  received  by  him.  On  the  11th  Jan. 
1868,  he  received  notice  ofanotlter  caU,  and  on  the 
same  day  wrote  to  the  liqiiidaior,  repudiating  the 
shares.  The  liquidator  then,  in  Feb.  1868,  took 
out  a  summons  to  remove  B.'s  name  from  tJte  list 
of  contributories,  and  substitute  tlie  name  of  tJie 
transferor.  This  application  luxving  beeit  refused 
in  cliambert,  the  summons  was  cidjoumed  into 
court,  but  aftei-wards  allowed  to  drop,  and  no  steps 
were  lal-»n  to  enforce  the  caU  against  B.  In 
April  1871,  B.,  in  consideration  of  the  liquidator 
not  enforcing  the  call  {which  was  one  forme  whole 


amount  remaining  payable  on  the.  shares)  against 
him,  elywd  a  letter  authorising  tlie  liquidator  to 
ti«e  his  name  in  proccdings  againisi  the  real  pur- 
chaser of  the  shares.    In  June  1871,  B.  took  out  a 
sHiniiions  to  hare  his  name  removed  from  the  li«t 
of  contributories  : 
Held  {affirming  the  decision  of  the  Master  of  th« 
liolls),  tluit  the  letter  authorising  tlie  liquidator  to 
sue  in  his  name  did  not  constitute  a  witJulrataal  of 
B.'s  repudiation  of  the  shares,  having  been  signed 
by  him  under  the  impression  that  it  would  not 
subject  him  to  any  liability  ;  and  thai  he  was  «!- 
titled  to  have  his  name  removed  from,  the  list,  in- 
a«m'ieh  as,   if  it  remained  there,    he.  would  be 
liable  to  be  sued  for  an  indeinnity  a^/ainst  calls  by 
his  transferror,  who  tva^  on  list  B. 
This  was  an  appeal  from  an  order  of  the  Master  of 
the  Rolls  removing  the  name  of  Henry  Butter 
Baker  from  the  list  of  contributories  of  the  Con- 
tract Corporation  (Limited). 
The  facts  of  the  case  were  as  follows : 
In  Oct.  1865  Mr.  Frederick  Heritage  sold  sisty 
100/.  shares  in  the  comjjany,  on  which  only  lOf. 
per  share  had  been  paid  up  on  tlie  Stock  Exchange, 
and  Baker's  name  was  given  as  the  purchaser; 
and  in    the  deed  the  transfer  was  expressed  to 
be  in  consideration  of  3001.  paid  by  Baker  to  Herit- 
age. 

The  real  purchaser,  however,  was  one  Carter,  who 
requested  a  friend  of  his,  one  TJrwick,  a  chemist, 
to  get  one  of  his  assistants  to  execute  the  transfer 
and  hold  the  shares  for  him.  At  Urwick's  request 
Baker,  who  at  the  time  of  the  transfer  was  an  in- 
fant of  the  age  of  nineteen,  executed  the  transfer, 
being,  as  he  alleged,  unaware  of  the  real  nature  of 
the  document,  and  regarding  his  signature  as  a 
mere  formality. 

No  part  of  the  purchase  money  was  paid  by 
Baker. 

The  transfer  was  duly  registered  in  the  books 
of  the  company. 

A  call  of  61.  per  share  was  made  early  in  1866, 
and  notice  of  this  call  was  sent  to  Baker,  who  for- 
warded it  to  his  employer. 

On  the  23rd  April  1866  the  company  was  ordered 
to  be  wound-up. 

On  the  30th  Sept.  1867  Baker  attained  the  age 
of  twenty-one. 

On  the  5th  Dec.  1867  he  was  served  with  notioo- 
of  a  summons  to  settle  him  on  the  list  of  contribu- 
tories, which  notice  he  at  once  forwarded  to  his 
employer. 

On  the  18th  of  the  same  month  he  was  placed 
on  the  list  of  contributories. 

On  the  23rd  of  the  same  month  an  order  was 
made  for  a  call  of  85?.  per  share  on  all  the  shares- 
in  the  company. 

On  the  11th  Jan.  1868,  Baker  was  served  with 
notice  of  this  call,  accompanied  by  a  letter  from 
the  official  litjuidator  requiring  him  forthwith  to 
make  a  certain  payment  on  account  of  the  oul. 
Thereupon  Baker  on  the  same  day  wrote  to  the- 
official  liquidator  a  letter  in  the  following  words : 
I  received  this  momiiig  a  ootice  to  pay  into  the  b»wt 
a  snm  of  money  to  the  account  of  the  Uquidftier  of  tW 
Contract  Corporation.  I  have  nothing  whatever  to  M 
with  the  a£6ur.  I  lived  with  Mr.  Urwick,  chemiit,  of  St 
Oeorge's-ioad,  Pimlico,  aa  his  asBiBtant,  at  the  tune  i 
eiraea  some  papers  to  take  op  sbarea  in  the  oompa»^ !°' 
Mr.  Urwick  and  a  friend  of  his.  I  am  only  a  onemi'' • 
assistant,  out  of  situation  for  the  last  eight  months  F*>^ 
on  account  of  bad  health.  I  have  no  means  of  esppo^ 
whatever;   my  mother,  who  it  a  widow,  keeping  "■*■ 
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When  I  went  to  live  with  Mr.  'Drwiok  in  1865  (the  year 
in  which  the  sharea  were  taken  np  in  my  name),  Ihad 
only  inst  completed  my  apprentioeehip,  and  was  only 
nineteen  years  of  age,  I  merely  acted  for  m^  employer 
and  hig  friend.  I  was  told  to  sign,  and  I  did  so.  The 
letters  I  received  from  time  to  time  have  been  forwarded 
to  Mr.  Urwiok,  as  desired  by  him.  I  have  no  money  ;  I 
never  had ;  neither  am  I  at  any  time  likely  to  have  any. 

On  the  28th  Jan.  1868  the  official  liquidator 
took  oat  a  snmmons  to  amend  the  list  of  oontribu- 
tories  by  striking  ont  Baker's  name  and  inserting 
instead  the  name  of  Frederick  Heritage  as  a  con- 
tributory, in  respect  of  the  sixty  shares  which  had 
been  transferred  by  Heritage  to  Baker. 

The  chief  clerk  refused  the  application,  being  of 
opinion  that  the  plea  of  infancy  could  not  be  raised 
on  behalf  of  Baker,  on  account  of  the  delay  be- 
tween  the  date  of  his  coming  of  age  and  his  letter 
of  repudiation. 

The  summons  was  then  adjourned  into  court, 
but  was  allowed  to  drop,  and  no  steps  were  taken 
to  enforce  the  call  against  Baker. 

The  official  liquidator  subsequently  having 
learned  that  Carter  was  the  beneficial  owner  of  the 
shares,  determined  to  take  proceedings  against 
.  Carter,  and  requested  Baker  to  sign  a  letter 
authorising  him  to  take  proceedings  in  Baker's 
name. 

Accordingly,  on  the  15th  April  1871,  Baker 
signed  a  letter  addressed  to  the  official  liquidator 
in  the  following  terms : 

Re  The  Contract  Corporation  (Limited). 
In  consideration  of  yonr  not  enforcing  the  call  order  in 
this  matter,  dated  the  28th  Jan.  18^,  against  me,  I 
anthorise  }ron  as  official  liquidator  of  the  above  company, 
and  on  their  behalf,  and  at  their  cost  and  risk,  and  for 
their  benefit,  to  use  my  name,  or  the  name  or  names  of 
m^  execDtors  or  administrators,  in  prosecnting,  compro- 
mising, or  abandoning,  on  sncfa  terms  and  in  snch  manner 
as  yon  may  be  advised,  any  snit,  action,  or  other  pro- 
ceeding, against  Oeorge  WUliam  Lee  PInmpton  Carter, 
or  sneh  other  person  or  persons  as  may  be  advised,  and 
his  and  their  heirs,  exeontors,  or  administratws,  for  the 

earpose  of  obtaining  an  indemnity  from  them,  or  compel- 
ng  them  to  procure  a  release  for  me,  in  respect  of  or 
from  all  liability  on  the  100  shares  in  respect  of  which  I 
am  settled  on  the  list  of  oontribntories  of  the  said  com- 
pany ;  [Baker  held  other  forty  shares  also,  which  Carter 
had  pnrohaaed  from  one  Kains]  and  I  undertake  that  I, 
-and  myezeontora  or  administrators,  will  not  interfere 
in  any  manner  in  the  condnot  of  such  snit,  action,  or 
other  proceeding  against  the  said  persons,  or  any  of  them, 
their  or  his  heirs,  exeontors,  or  administrators,  and  that 
the  same  shall  be  left  entirely  to  yonr  oontrol,  and  that  I 
and  my  executors  or  administrators  will  render  yon  all 
assistimoe  in  m^  or  their  power  in  prosecnting  the  same. 
And  I  further  irrevocably  anthorise  and  request  yon  as 
snch  official  liquidator  to  retain  any  moneys  which  may 
be  recovered  in,  or  by  means  of  suoh  suit,  action,  or  pro- 
eeeding,  towards  payment  and  satisfaction  of  my  lia- 
bility as  a  contributor  in  respect  of  the  said  100  shares. 
The  anthorittj  and  undertaking  hereby  given  extend  to 
yonr  successor  or  successors  in  office,  and  the  same  are 
subject  to  the  eonsideration  of  yonr  keeping  me  and  my 
estate  at  all  times  fully  indemnified  against  all  costs  and 
expenses  in  respect  of  such  suit,  action,  or  other  pro- 
oeeding. 

In  pursuance  of  this  authority  the  official  liqui- 
dator, with  the  leave  of  the  Master  of  the  Rolls,  in 
whose  court  the  order  for  the  winding-up  of  the 
company  had  been  made,  filed  a  bill  in  May  1871 
in  Baker's  name  against  Carter  to  enforce  his  lia- 
bility to  indemnify  Baker  in  respect  of  the  shares. 

On  the  13th  June  1871,  Baker  took  out  a  snm- 
mons to  have  his  name  removed  from  the  list  of 
contributories  in  respect  of  the  sixty  shares  which 
iiad  been  transferred  to  him  by  Heritage. 

This  summons  was  adjourned  into  court,  and  on 


the  11th  Nov.  1871  the  Master  of  the  Bolls,  being 
of  opinion  that  the  letter  of  the  ISth  April  1871 
had  been  obtained  by  the  official  liquidator  for  the 
benefit  of  the  estate,  and  that  it  was  impossible  for 
him  properly  to  make  use  of  the  letter  for  the  pur- 
pose of  keeping  Baker  on  the  list,  ordered' Baker's 
name  to  be  removed  from  the  list  of  contributories. 

From  this    order    the    official    liquidator    now 
appealed. 

Sir  Ricliard  Bcu/^alhy,  Q.C.  and  ChUty,  for  the 
official  liquidator,  the  appellant. — We  contend  that 
as  Baker  allowed  his  name  to  remain  on  the  list 
for  nearly  four  years  after  attaining  twenty-one, 
he  cannot  now  have  it  removed,  Tot  the  act  of 
allowing  his  name  to  remain  on  the  list  amounts 
to  a  ratification  of  the  contract.  In  the  Cork  and 
Bandon  Railway  v.  Caxuove  (10  Q.  B.  935)  Cole- 
ridge, J.  said  that  he  thought  that  if  a  person 
"  having  been  registered  while  an  infant,  remains 
a  shareholder  afterwards,  he  is  clearly  liable,  and 
this  whether  the  calls  were  made  during  or  since 
his  infancy."  And  in  the  same  case,  Erie,  J.  said : 
"  The  act  of  permitting  his  name  to  continue  is,  in 
my  opinion,  a  ratification."  In  Ketley's  Cage 
(Brownl.  120)  it  was  held  that  a  lease  maide  to  an 
infant  is  only  voidable,  but  in  no  case  void  prima 
fa^k,  bnt  the  infant  may  at  his  election  make  it 
Toid,  before  rent  day  comes.  [Mellisu,  L.  J. — 
The  principle  of  the  cases  on  infancy  seems  to  be 
that  if  the  contract  may  be  beneficial  to  the  infant, 
it  is  valid  unless  he  repudiates  it ;  but  if  it  cannot 
possibly  be  for  his  advantage,  it  is  not  binding  on 
him  unless  he  ratifies  it.  Here  the  infant  could 
not  have  derived  any  advantage  from  the  contract, 
as  he  was  merely  a  trustee.]  In  Ite  the  Nonocf/ian 
Cliareoal  Iron  Company;  MiteMVs  Cate  (21  L.  T. 
Rep.  N.  S.  811 ;  L.  Rep.  9  Eq.  363)  a  person,  to 
whom  shares  had  been  transferred  in  his  infancy, 
as  a  mere  trustee  for  the  transferor,  was  held  to  be 
a  contributory,  because  he  had  not  taken  steps  to 
have  his  name  removed  within  a  reasonable  time. 
And  in  The  Dnhlin  and  Wkklmo  Railway  Company 
V.  Black  (8  Ex.  181)  it  was  held  that  a  plea  of 
infancy  to  an  action  for  railway  calls  should  allege 
that  the  infant  repudiated  within  a  reasonable  time 
after  he  became  of  full  age.  The  same  principle 
was  recognised  in  Re  Constantinople  and  Alexandria 
Hotel  Company  ;  Ebbett's  Case  (20  L.  T.  Rep.  N.  S. 
574 ;  L.  Rep:  5  Ch.  302.)  And  in  Holmes  v.  Blong 
(8  Taunt.  39)  Dallas,  J.  says :  "  I  agree  that  in 
every  instance  of  a  contract  voidable  only  by  an 
infant  on  coming  of  age,  the  infant  is  bound  to  give 
notice  of  disaffirmance  of  such  contract  in  rdbson- 
able  time ;  and  if  the  case  before  the  court  were 
that  simple  case,  I  should  be  disposed  to  hold,  that, 
as  the  infant  had  not  given  express  notice  of  dis- 
affirmance within  four  months,  he  had  not  given 
notice  of  ■disaffirmance  in  reasonable  time."  On 
the  authority  of  these  cases  we  submit  that  Baker's 
name  ought  to  be  left  on  the  list  of  contributories. 
But  it  wUl  be  argued  that,  as  he  wrote  to  the  liqui- 
dator repudiating  the  shares  soon  after  he  attained 
twenty-one,  he  ought  to  be  discharged  from  all 
liability  in  respect  of  the  shares.  We  contend  that 
by  his  letter  authorising  the  liquidator  to  sue  in 
his  name  he  retracted  that  repudiation,  and  that 
as  he  has  acquiesced  for  over  three  years  in  the 
chief  clerk's  decision  on  the  snmmons  of  the  28th 
Jan.  1868,  he  cannot  now  have  his  name  removed. 
Moreover,  the  application  to  remove  his  name  was 
really  made  on  behalf  of  Heritage,  who  wants  to 
be  placed  on  the  A  instead  of  the  B  list,  in  order 
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to  be  able  to  take  proceedings  against  the  stock- 
jobbers for  passing  the  name  of  an  infant  as  trans- 
feree of  the  shares. 

Waller  (with  him  the  SolieUot-'Oenerdl,  Je»$el, 
Q.  C),  for  Baker. — We  submit  that  the  decision  of 
the  Master  of  the  BoUs  ought  to  be  upheld.  This 
case  is  not  gOTemed  bv  any  of  the  cases  cited,  for 
here  the  infant  repudiated  the  shares  within  a 
reasonable  time.  He  attained  twenty-one  at  the 
end  of  September,  and  early  in  the  following  Feb- 
ruary he  wrote  to  the  ofiScial  liquidator,  expressly 
repudiating  the  shares.  Afterwards  indeed  he 
authorised  the  ofiScial  liquidator  to  sue  in  his  name, 
but  we  contend  that  this  did  not  amount  to  a  re- 
tractation of  his  repudiation  of  the  shares.  It  is 
said  that  he  will  not  be  injured  by  remaining  on 
the  list,  as  the  official  liquidator  has  undertaken 
not  to  enforce  calls  against  him ;  but  if  he  remains 
on  the  list  Heritage  may  sue  him  for  indemnity 
against  calls.  We,  therefore,  contend  that  he  is 
entitled  to  have  his  name  removed  from  the  list. 

Sir  Richard  BaggaUay,  Q.C.  in  reply. 

Lord  Justice  Jaxss  said :  I  am  of  opinion  that  in 
this  case  the  order  of  the  Master  of  the  Rolls  should 
be  affirmed.  The  letter  that  was  written  by  the 
in&nt — the  ex-infant,  as  I  may  call  him — after  he 
attained  his  age,  in  January,  was  as  complete  a 
repudiation  as  it  was  possible  for  auy  repudiation 
to  be.  He  said :  "  I  nave  nothing  to  do  with  the 
shares ;  I  was  a  boy  of  nineteen  at  the  date  of  the 
transfer,  and  I  was  induced  by  my  employer  to 
put  my  name  to  a  piece  of  paper  as  somethmg  in 
respect  of  which  1  should  never  be  under  any 
liability."  There  being  that  complete  repudiation 
on  the  part  of  the  infant,  and  a  repudiation  accepted 
by  the  official  liquidator  on  the  part  of  the  company, 
it  would  require  something  very  strong  indeed  to 
constitute  a  repudiation  of  that  repudiation.  It  is 
said  now :  "  You  knew  that  your  name  was  on  the 
list  of  contributories,  and  you  remained  for  years 
without  making  any  application  to  have  it  re- 
moved." But  it  appears  that  the  truth  was  that  the 
official  liquidator  nad  made  an  application  to  have 
Baker's  name  removed,  and  Heritage's  substituted 
for  it;  and  the  officii  liquidator  adjourned  the 
matter  into  court  without  having  obtained  any- 
thing like  a  formal  decision  npon  it,  and,  having 
ascertained  that  the  chief  clerk's  opinion  was 
hostile  to  him,  he  allowed  the  matter  to  drop.  It 
seems  to  me  that  it  is  impossible  to  treat  it  as 
res  judicata  against  Baker.  At  all  events.  Baker 
having  disclainied  all  liabilitv,  it  remains  so  for  a 
year  or  two;  he  hears  nothing  more;  no  fresh 
application  is  made  to  him;  nothing  is  said  to  him 
of  this  kind:  "Well,  now,  we  have  failed  to  put 
Heritage's  name  on  the  list  instead  of  yours,  and 
now  you  must  pay  the  calls,  or  make  some  pro- 
vision as  to  it.  The  official  liquidator  allows  the 
call  to  remain  in  abeyance,  as  ne  has  allowed  the 
summons  to  remain  in  abeyance.  Then  there  was 
a  thing  which  at  first  sight  appeared  to  me  a  dr- 
cumstance  which  would  induce  mo  very  much  to 
hold  Baker  on  Ihe  list,  if  I  thought  that  he  could 
by  no  possibility  be  liable — namely,  the  circum- 
stance of  that  letter  to  the  official  liquidator,  by 
which  it  appeared  that  he  was  only  assisting  the 
official  liquidator  to  make  the  real  debtor  liable, 
that  is  to  say,  that  he  was  remaining  on  the  list  for 
the  benefit  of  the  official  liquidator,  and  only  to 
make  the  person  pay  who  ought  to  pay.  I  should 
have  been  very  ranch  disposed,  if  tnat  were  so,  to 
allow  the  shores  to  remain  in  the  name  of  Baker, 


not  in  order  to  impose  any  liability  upon  him,  but 
for  the  purpose  of  enabling  the  company  to  sue  the 
real  debtor.  But  I  have  heard  no  answer  to  what 
Mr.  Waller  very  properly  drew  onr  attention  to, 
that  it  is  not  merely  between  the  company  and 
Baker  that  there  may  be  a  liability,  but  that  Mr. 
Heritage,  being  on  the  list  in  class  B.,  might  have 
a  very  good  claim  against  Baker,  as  a  person  who 
has  allowed  his  name  to  remain  on  the  list,  and 
who  has  represented  himself  as  being  a  share- 
holder. That  being  so,  it  appears  to  me  that 
Baker  may  now  say,  and  truly  say,  "I  did  not 
fully  understand  the  nature  of  that  letter ;  it  was 
never  fully  explained  to  me  that  I  should  be  re- 
maining subject  to  any  liability  whatever.  I 
meant  to  do  nothing  at  ^1  but  to  enable  the  com- 
pany to  use  my  name,  if  that  could  be  done  with- 
out the  slightest  liability  on  my  part."  However, 
that  cannot  be  done.  I  think,  therefore,  that 
Baker  has  come  in  time,  under  the  circumstances, 
to  have  his  name  taken  off  the  list  of  contribu- 
tories, and,  although  one  cannot  help  thinking 
that  it  is  somebody  else's  application,  and  not 
Baker's,  that  Baker  has  a  right  to  have  his  name 
taken  off,  and  to  be  relieved  from  liability,  as  the 
Master  of  the  Bolls  has  decided. 

Lord  Justice  Mjolish  said :  I  am  of  the  sfune 
opinion. 

Appeal  accordingly  dinnitied  with  co$U. 

Solicitors  for  the  official  liquidator,  Linklaters, 
Hackieood,  Addison,  and  Broion. 

Solicitors     for    Baker,    Lee,    CoUtjer  •  Brittotee, 
Withers,  and  Eugseli. 


Thursday,  Dec.  7,  1871. 
(Before  the  Lobss  Jcstices.) 
Ex  parte  Hosey  ;  Be  Jeffert. 

Bauhruptcy  Act  1869,  «.  37 — JoitU  and  sevetvl 
promissory  twte— Ditlinet  ccntracU — Joint  avi 
separate  estate — Bight  of  proof— Double  proof. 

The  repayment  of  a  loan  was  secured  by  a  joitU  and 
several  promissory  note,  signed  by  a  firm,  and 


by  hidividual  members  of  the  firm: 
leU  (o^nn '     ~ 


Held  (affirmiiig  the  decision  of  Mr.  Begistrar  Pepys, 
sitting  as  Chief  Judge  in  Bankruptcy),  that  under 
the  37th  section  of  the  Banh-aptof   Act  1869,  the 
lender  was  entitled  to  prove  against  and  receive 
dividends  from,  both  the  joint  estate  of  the  firm  and 
the  separate  estates  of  iJie  individttal  VKmibers  of 
it. 
Tuis  was  an  appeal  by  the  trustee  under  the  bank- 
ruptcy of  the  firm  of  J.  and  W.  Jeffery  and  Co. 
from  a  decision  of  Mr.  Registrar  Pepys,  sitting  as 
Chief  Judge  in  Bankruptcy,  admitting  a  proof  by 
one  creditor  against  both  the  joint  esUMe  of  the 
bankmpt  firm,  and  the  separate  estates  of  tiro 
members  of  the  firm. 
The  facts  of  the  case  were  briefly  as  follows : 
On  the  1st  June  1869,  Mr.  Handcock  lent  to  W. 
S.  Jeffery  a  sum  of  10,0001.,  to  secure  the  rep*y* 
ment  of  which  sum  a  joint  and  several  promisson' 
note  was  given  to    Handcock,  signed  by  W.  S. 
Jeffery,  J.  R.  Jeffery,  J.  and  W.  Jeffery  and  Co. 
(of  which  firm  W.  S.  Jeffeiy  and  J.  R.  Jeffeiy 
were  members),  and  by  certain  other  persons  who 
were  not  members  of  the  firm. 

The  firm  having  become  bankrupt,  Handcodf 
claimed  the  right  to  prove  against  ooth  the  joi^ 
estate  of  the  firm,  and  the  separate  estates  of  W.  S. 
Jeffery  and  J.  R.  Jeffery  in  respect  of  the  sum  wb" 
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by  him  to  W.  S.  Jeffery  on  the  security  of  the  pro- 
missory note  of  the  Ist  June  1869. 

The  Bceistrar  admitted  the  claim. 

From  tnis  decision  the  trustee  under  the  bank- 
ruptcy now  appealed. 

Litile,  Q.  C.  and  Wiiislow  for  the  appellant. — 
We  contend  that  the  registrar's  decision  is 
wrong,  and  that  this  claim^should  not  have  been 
admitted.  The  question  turns  upon  the  construc- 
tion of  the  37th  section  of  the  Bankruptcy  Act 
1869,  which  provides  that  "  if  any  bankrupt  is,  at 
the  date  of  tue  order  of  adjudication,  liable  in  re- 
■pect  of  distinct  contracts  as  member  of  two  or  more 
mstinct  firms,  or  as  a  sole  contractor,  and  also  as 
member  of  a  firm,  the  circumstance  that  such  firms 
are  in  whole  or  in  part  composed  of  the  same  indi- 
viduals, or  that  the  sole  contractor  is  also  one  of 
the  joint  contractors,  shall  not  prevent  proof  in 
respect  of  such  contract  against  the  properties 
respectively  liable  upon  such  contracts.  In  the 
corresponding  section  of  the  Bankruptcy  Act  1861, 
sect.  152,  the  words  are,  "  the  circumstance  that 
such  firms  are  in  whole  or  in  part  composed  of  the 
same  individuals,  or  that  the  sole  contractor  is  also 
one  of  the  joint  contractors,  shall  not  prevent  proof 
and  receipt  of  dividend  in  respect  of  such  distinct 
contract  against  the  estates  respectively  liable  upon 
such  contracts."  The  omission  in  the  new  section 
of  the  words  "and  receipt  of  dividend"  was 
intended  to  restore  the  law  to  what  it  was  before 
the  Act  of  1861.  In  Ed  parte  Bcwlandeon  (3  P. 
Wms.  405)  it  was  held  that  if  A.  and  B.  are  bound 
in  a  bond  jointly  and  severally  to  J.  S.  he  may  elect 
to  sue  them  jomtly  or  severally  j  but  if  he  sues 
them  jointly,  he  cannot  sue  them  severally, 
for  the  pendency  of  one  suit  may  be  pleaded  m 
abatement  of  the  other.  By  the  same  reason,  if  A. 
and  B.,  joint  traders,  become  bankrupt,  and  there 
are  joint  and  separate  commissions  taken  out 
against  them,  and  A.  and  B.  before  the  bankruptcy 
become  jointly  and  severally  bound  to  J.  S.,  J.  a. 
may  choose  under  which  commission  he  will  come, 
but  shall  not  come  under  both.  There  may  be 
proof  without  receipt  of  dividends,  and  we  contend 
that  that  is  what  was  contemplated  by  the  37th 
section  of  the  Act  of  1869.  That  was  the 
case  under  the  bankruptcy  law  prior  to 
the  Act  of  1861.  In  Ex  parte  Bentleij  (2 
Cox  Ch.  Cas.  218)  it  ■«tw  held  that  a  creditor  under 
a  joint  and  several  bond  may  prove  against  both 
the  joint  and  separate  estate,  but  must  make  his 
election  before  a  dividend.  In  Ooldsmidy.  Cazenove 
(7  H.  of  L.  Cas.  785)  it  was  laid  down  by  the 
House  of  Lords  that  the  rule  which  prohibits 
double  proof  is  not  confined  to  the  case  where  one 
of  two  firms  consists  of  only  on©  person,  who  is 
also  a  member  of  the  other  firm,  but  applies  like- 
wise to  a  case  where  the  two  firms  consist  of 
several  persons,  some  of  whom  are  members  of 
both  firms.  It  was  this  decision  that  led  to  the 
enactment  contained  in  sect.  152  of  the  Act  of 
1861.  This  case,  however,  does  not  come  within 
the  37th  section  of  the  new  Act  at  all,_  for  that 
section  deals  with  the  bankrupt's  liability  in  respect 
of  distinct  contracts ;  but  here  there  are  not  two 
distinct  contracts,  but  an  alternative  contract. 
Therefore  this  is  merely  the  common  case  of  a 
joint  and  several  debt,  and  is  governed  by  the  old 
law,  which  is  clearly  laid  down  in  all  the  text 
books.  lu  CoUen's  Bankrupt  Laws,  p.  467,  it  is 
thus  stated  :  "  A  joint  and  several  creditor  cannot 
come  upon  both  estates  at  the  same  time.    He 


mnst  make  his  election,  and  whichever  he  chooses 
he  will  not  be  allowed  to  come  upon  the  other  un- 
less there  is  a  surplus  after  paying  its  own  debts. 
But  he  must  have  time  to  look  into  the  accounts 
of  the  respective  estates  that  he  may  see  which 
will  be  most  beneficial  to  him,  and  has  been 
allowed  to  defer  his  election  till  a  dividend  is  de- 
clared. Even  the  receiving  of  a  dividend  is  no 
determination  of  his  election,  and  he  has  been 
allowed  to  change,  upon  refunding  the  dividend." 
So  too  in  Robson's  Bankruptcy,  p.  519 :  "A  joint  and 
several  creditor  may,  in  the  first  instance,  prove  his 
debt  against  both  the  joint  estate  and  separate  es- 
tate, and  afterwards  make  his  election  wnether  he 
will  rank  as  a  joint  or  separate  creditor,  which  he 
may  do  after  he  has  had  time  to  look  into  the  ac- 
counts of  the  respective  estates  and  to  judge  of  their 
respective  capacities."  The  registrar's  decision  in 
this  case,  if  upheld,  will  be  very  injurious  to 
separate  creditors,  such  as  butchers,  bakers,  &c., 
who  supply  the  bankrupt  with  provisions,  for  their 
dividends  will  be  greatly  reduced  if  the  joint  and 
several  creditors  are  admitted  to  prove  against 
both  estates  at  the  same  time.     They  also  cited 

Chelham  v.  Ward,  1  Bog.  *  P.  630 ; 

Oardner  v.  WaUh,  5  Ell.  A  Bl.  83 ; 

Beeeham  v.  Smith,  EU.  Bl.  &  EU.  442 ; 

Lindle;  oa  Partnership,  2nct  edit.,  1188; 

Bankruptcy  Act  1849,  s.  177  j 

Bankruptcy  Act  1869,  ss.  32,  39,  78. 
Without  calling  on 

De  Oex,  Q.C.  and  Tluiaiger,  who  appeared  for 
the  resp)ondents. 

Lord  Justice  Jajtes  said :  I  am  of  opinion  in 
this  case,  that  the  conclusion  of  the  registrar 
ought  to  be  affirmed.  It  really  depends,  and  the 
argument  has  been  addressed  to  us,  upon  the  con- 
struction of  one  of  the  few  clauses  m  the  Bank- 
ruptcy Act  of  1869  (a  not  very  clear  Act  of 
Parliament)  which  seem  to  me  to  be  reason- 
ably clear  and  capable  of  interpretation.  [His 
Lordship  read  the  37th  section  of  the  Act 
and  continued :]  Kow  the  case  before  us  is  this: 
A  gentleman  of  the  name  of  Jeffery  borrows  a 
large  sum  of  money  in  respect  of  which,  he  was 
beyond  all  question,  a  "  sole  contractor,"  because 
he  was  the  person  liable  upon  the  dehitatue  for  the 
sum  lent  on  the  note.  He  was  a  sole  contractor 
under  the  Bankruptcy  Act.  Then  the  person  who 
lent  the  money  required  something  njore  than  that 
security,  and  he  got  the  firm  of  which  he  was  a 
member  to  join  in  the  promissory  note  as  sureties 
to  the  lender,  and  they  did  join  in  the  promissory 
note.  Therefore,  there  was  a  contract  and  there 
was  a  "  distinct  contract ;  "  there  was  the  sole 
contractor  as  a  distinct  contractor,  and  there 
was  the  joint  contract  of  the  firm.  It  seems  to 
me  to  be  utterly  impossible  to  say  that  this  case  is 
not  clearly  written  within  the  meaning  of  the 
words  of  the  37th  section  of  the  Act.  The  firm 
has  joined  in  the  security  in  the  character  of  a 
firm  in  such  a  way  that  not  all  the  members  of 
the  firm  are  liable  only,  but  the  firm  is  liable 
jointly.  Then  certain  members  of  the  finn,  in 
addition  to  the  original  borrower,  have  in  a  distinct 
and  several  character,  as  distinct  individuals,  put 
their  names  to  a  document,  by  which  each  says :  "I 
am  become  liable  to  pay  severally,"  and  the  con- 
sequence is  a  distinct  and  several  contract  bind- 
ing upon  him''  individually.  He  promises:  "I 
myself  will  pay  the  debt."  That  is  as  "  distinct " 
a  contract  as  can  be,  and  it  is  not  in  the  slightest 
degree  affected  by  the  fact  that  all  these  contracts 
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arG  put  into  one  instrument,  bearing  one  stamp. 
It  is  said  that  to  uphold  the  decision  of  the  regis- 
trar in  this  case  would  be  doing  some  enormous 
mischief  by  giving  effect  to  those  words.  If  people 
aro  allowed  by  law  to  get  a  ^oint  and  several  secu- 
lity,  as  I  suppose  they  are,  it  seems  unreasonable 
that  those  who  have  given  a  joint  and  several 
security  should  not  be  bound  by  it.  People  who 
have  chosen  to  contract  joint  and  several  liabili- 
ties should  be  liable  to  satisfy  them  just  as 
they  are  liable  to  pay  any  other  debts.  If  this 
may  lead  to  any  mischief,  and  if  any  mischief 
will  result  from  our  affinning  the  registrar's  deci- 
.'•ion,  it  apjiears  to  me  that  our  reversing  it  would 
simply  Icikd  to  the  substitution  of  a  little  more 
paper  and  a  little  more  ink  for  the  purpose  of 
doing  the  same  thing,  and  the  note  would  be  put 
on  different  pieces  of  paper.  Is  it  not  as  distinct 
as  if  there  were  distinct  promissory  notes  ?  If 
they  had  given  distinct  notes  to  the  lender  they 
would  have  been  clearly  within  the  Act  of  Parlia- 
ment. That  being  so,  it  is  said  that  the  37th  sec- 
tion of  the  Act  does  not  say  that  they  are  to  re- 
ceive a  dividend  as  well  as  to  be  entitled  to  prove. 
The  whole  Act  of  Parliament  is  framed  from  end 
to  end  with  a  view  to  all  who  prove  receiving 
dividends,  and  thus  it  was  unnecessaiy  to  repeat 
the  words  in  each  section.  It  provides  once  for  all 
that  those  who  are  admitted  to  prove  shall  receive 
dividends  in  every  case.  That  being  so,  it  is  un- 
necessai-y  to  repeat  the  words  in  this  case  or  in  that 
case,  because,  if  repeated  once,  some  doubt  would 
have  been  thrown  upon  all  the  other  sections  from 
which  they  are  omitted.  It  appears  to  me  that  no 
argumentcan  be  based  upon  theomissionofthe  words 
"  and  receive  dividends."  We  know  that  liability 
upon  a  '•  bill  of  exchange  or  promissory  note  "  was 
the  more  restricted  form  in  which  the  provision  of 
the  37th  section  occurred  in  the  corresponding 
section  of  the  previous  Act  (Bankruptcy  Act  IStil, 
8.  V.d),  and  those  words  are  omitted  in  the  37th 
section  of  the  new  Act.  I  am  of  opinion  that 
the  decision  of  the  registrar  was  right. 

Lord  Justice  Melusu  : — I  am  of  tue  sameopinion. 
Before  the  passing  of  the  Act  of  1861,  although  a 
debt  could  be  proved  against  both  the  joint  and 
separate  estates  where  the  debtor  had  executed  a 
joint  and  several  guarantee  or  bond,  or  a  joint  and 
several  contract,  yet  the  creditor  could  not  re- 
ceive a  dividend  from  both  the  estates,  and  he  had 
to  elect  from  which  he  would  receive  the  dividend. 
That  was  for  the  first  time  altered  by  the  Act  of 
1861.  The  alteration  was,  however,  confined  to 
bills  of  exchange  and  promissory  notes.  It  says 
(Bankruptcy  Act  1861,  s.  152) :— "  If  any  debtor 
shall  at  tne  time  of  adjudication  be  liable  upon  any 
bill  of  exchange  or  promissory  note  in  respect  of 
distinct  contracts  as  member  of  two  or  more  firms 
carrying  on  separate  and  distinct  trades,  and 
having  distinct  estates  to  be  wound-up  in  bank- 
ruptcy, or  as  a  sole  trader,  and  also  as  the  member 
of  a  finn,  the  circumstance  that  such  fii-ms  are  in 
whole  or  in  part  composed  of  the  same  individuals, 
or  that  the  sole  contractor  is  also  one  of  the  joint 
contractors,  shall  not  prevent  proof  and  receipt  of 
dividend  in  respect  of  such  distinct  contracts 
against  the  estates  respectively  liable  upon  such 
contracts."  I  have  had  some  doubt  on  reading 
that  section  whether  it  applied  to  such  a  case  of  a 
bill  of  exchange,  where  &  member  of  the  firm,  for 
instance,  drew  on  the  firm,  or  where  the  members 
of  a  firm  entered  into  a  joint  and  several  promis- 


sory note,  or  only  applied  to  a  case  where  the 
separate  ijcrs-on  carried  on  a  distinct  trade,  and 
that    doubt    I   had    from    the    insertion    of   the 
words  "or  as  a  sole  tiuder;"  but  it  maybe  ob- 
served that,  before  the  end  of  the  section,  the 
same  class  of  persons  who  were  previously  called 
"  sole  ti-aders,"  are  called  "  sole  contractors."  Pro- 
bably nothing  more  was  meant  than  this— and  at 
any  rate  I  think  that   section  goes    strongly  to 
show — that  under  certain  circumstances  a  joint 
and  sevei-al  promissory  note  must  have  been  in- 
tended to  be  within  it.    Whether  every  joint  and 
several  promissory  note  would  be  within  it,  or 
only  one  where  there  was  a  joint  firm  and  a  sepa- 
rate trader  who  carried  on  business  by  himself 
and  signed  the   note   "joiutly  and    separately," 
there  may  possibly  have  been  some  doubt ;  but  I 
think  there  can  be  no  doubt  that  the  section  was 
intended  to  include  a  joint  and  several   promis- 
sory note,  and  not  to  be  confine<l  to  cases  where 
separate  instruments  were  executed  for  the  pur- 
pose of  making  a  "joint  and  several  contract." 
Now  we  come  to  the  Act  of  1869,  and  see  what 
the  purport  of  that  is.     I  camiot  help  thinking 
that  the  plain  intention  of  the  Legis^lature  was  to 
caiiy  the  doctrine  of  the  15'2nd  section  of  the  Act 
of  1861  still  further.    Now  the  37th  section  of  the 
Act  of  1860  says,  "  If  any  bankrupt  is  at  the  date 
of  the  order  of  adjudication  liable  in  respect  of 
distinct  contracts  as  member  of  two  or  more  dis- 
tinct firms,  or  as  a  sole  contractor,  and  also  as 
member  of  a  firm,  the  circumstance  that  such 
firms  are  in  whole  or  in  part  composed  of  the  same 
individuals,  or  that  the  sole  contractor  is  also  one 
of  the  joint  contractors,  shall  not  prevent  proof  in 
respect  of  such  contracts  against  the  properties 
respectively    liable    upon    such  contracts.      The 
words  "  as  sole  trader '  arc  omitted  and  the  section 
simply  speaks  of  "sole  contractor"  and  also"* 
member  of  a  firm."    It  is  true  that  it  speaks  of 
the  joint  liability  as  being  the  liability  of  the  firm, 
and  the  reason  of  that,  I  apprehend,  is  that  ualess 
there  is  a  firm  there  would  be  no  "joint  estate." 
I  should  apprehend  that  the  word  "  firm  "  would 
apply  to  every  case  where  there  was  a  joint  estate. 
If  persons  who  did  not  carry  on  business  in  part- 
nership at  all,  either  generally,  or  in  respect  of  a 
particular  business,  made  a  jomt  and  severai  note, 
although  they  would   be  jointly  and    severally 
liable,  there  would  be  nothmg  but  their  separate 
estates  to  administer,  there  would  be  no  joint 
estate,  and,  therefore,  the  section  speaks  of  it 
merely  as  a  firm  or  as  a  sole  contractor,  and  also 
as  member  of  a  firm.    Those  words  are  not,  as  it 
appears  to  me,  to  prevent  the  words  "  sole  con- 
tractor "  and  also  "  joint  contractor,"  according  to 
the  plain  and  ordiiuury  meaning  of  the  words, 
being  applied  to  every  joint  and  several  promissory 
note.    A  joint  and  several  promissory  note  being 
entered  into,  there  are  joint  contractors  and  sole 
contractors.    Being  one  instrument,  it  may,  no 
doubt,  be  that  if  the  holder  sues  all  at  once  npon 
it  and  gets  a  judgement  on  the  joint  estate,  he  can- 
not afterwards  sue  the  same  individual  again  in 
his  separate  capacity.    The  reason  of  that  is  th^ 
it  is  wholly  unnecessary,  because  he  has  a  joint 
judgment,  and  he  may  get  executions  against  both 
the  joint  estate  of  all  the  joint  persons  against 
whom  he  has  got  judgment,  and  also  against  the 
goods  of  each  of  the  persons  separately.    I'  ^ 
wholly  nimecessary  to  go  again  for  a  sepw*'* 
judgment.    But  it  appears  to  me  really  that,  not- 
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withstanding  it  is  all  on  the  same  piece  of  paper, 
it  is  qviite  plain  that  a  joint  and  several  promissoTy 
note  is  a  distinct,  sep»«te  contract,  and  a  distinct 
joint  contract.  It  appears  to  me  within  the  plain 
meaning  of  the  woros  of  this  section,  and  the  only 
conclusion  I  can  draw  from  the  section  is,  that  it 
was  the  intention  of  the  Legislature,  that  where- 
ever  there  were  a  joint  and  sereral  contract,  and 
joint  and  separate  estates  being  administered  in 
bankruptcy,  the  creditor  should  be  entitled  to 
prove  against  both  estates.  Then  the  only  other 
question  is  this:  It  is  said  that  though  he  is 
entitled  to  prove,  he  is  not  entitled  to  receive 
dividend,  because  the  words  "  and  receive  divi- 
dend "  which  were  in  the  Act  of  1861  are  omitted 
in  the  new  enactment.  If  that  were  really  so,  the 
whole  section  would  be  perfectly  idle.  When  we 
look  at  the  way  in  which  the  Act  is  framed  from 
the  31st  section  down  to  the  37th,  we  see  that  the 
Legislature  deals  in  those  sections  with  proofs 
thrt  ma^  be  made.  Thus  in  the  31st  section 
it  is  said,  after  making  an  exception  which  I 
need  not  read:  "  Save  as  aforesaid  all  debts 
and  liabiUties,  present  or  future,  certain  or  con- 
tingent, to  which  the  bankrupt  is  subject  at 
the  date  of  the  order  of  adjudication,  or  to 
which  he  may  become  subject  during  the  con- 
tinuance of  the  bankruptcy  by  reason  of  any 
obligation  incurred  previously  to  the  date  of  the 
order  of  acyudication,  shall  be  deemed  to  be  debts 
pij^vable  in  bankruptcy,  and  may  be  proved  in 
manner  prescribed  before  the  trustee  in  the  bank- 
ruptcy." Then  it  states  in  the  32nd  section  that 
certain  debts  shall  be  paid  in  priority  to  other 
debts.  Then  the  34th  section  deals  with  the  claims 
of  landlords :  "  The  landlord  or  other  person  to 
whom  any  rent  is  due  from  the  bankrupt  may  at 
any  time  either  before  or  after  the  commencement 
of  the  bankruptcy  distrain  upon  the  goods  or  effects 
of  the  bankrupt  for  the  rent  due  to  him  from  the 
bankrupt,  with  this  limitation,  that  if  such  distress 
for  rent  be  levied  after  the  commencement  of  the 
bankruptcy,  it  shall  be  available  only  for  one  year's 
rent  accrued  due  prior  to  the  date  of  the  order  of 
adjndication,  bnt  the  landlord  or  other  person  to 
whom  the  rent  may  be  due  ftom  the  bankrupt  may 
prove  under  the  bankruptcy  for  the  overplns  due 
for  which  the  distress  may  not  have  been  avBilable." 
Then  the  next  section  is :  "  When  any  rent  or  other 
payment  falls  due  at  stated  periods,  and  the  order 
of  adjudication  is  made  at  any  time  other  than  one 
of  such  periods,  the  person  entitled  to  suoh  rent 
or  payment  mav  prove  for  a  proportionate  part 
thereof  up  to  the  day  of  the  adjudication,  as  if 
such  rent  or  payment  grew  due  from  day  to  day." 
Therefore  all  these  ana  the  following  sections  are 
treating  of  what  a  creditor  may  prove  for.  Having 
gone  through  all  the  matters  in  respect  of  what  a 
person  may  prove,  the  Legislature  says,  in  sect.  41, 
that  the  trustee  is  to  pay  dividends  to  all  the  per- 
sons "  who  have,  proved.  I  cannot  doubt  that  the 
object  of  those  sections  was  not  merely  to  enable 
creditors  to  go  through  the  form  of  proof,  but 
that  they  mean  pUunly  proof  for  the  purpose  of 
receiving  dividend. 

Lord  Justice  Jauss. — The  appeal  will  be  dis- 
missed with  costs. 

Solicitors  for  the  appellant,  Beed,  Phelps,  and 
Sidgwkk. 

Solicitors  for  the  respondent,  LinUaters,  Hack- 
wood,  and  Addwon. 


Tliwraday,  Bee,  14, 1871. 

(Before  the  Lohds  Justicks.) 

Ex  paiie  Dbwhiest  ;  Be  Vaslohe. 

Bankmptey — Money  acquired  during  banlcruplqi — 
Payment  oirf  of  such  money  by  bankri'id  before 
order  of  discliarge — BiglU  of  trustee  to  recover — 
Bankruptcy  Act  1869,  ss.  15, 17. 
S.  became  teTtant  from  year  to  year  of  a  house  which 
a  bankrupt  had  hitherto  ocaipied  on  a  similar 
tenancy,  and  bought  the  bankrupt's  furn  iture.    Hu 
then  let  tlte  hotwe  furnished  to  the  bankrupt  at  a 
rent  of  61.  per  week,  it  being  agreed  that  tlie  bank- 
rupt shotdd  pay  six  months'  rent  in  advance,  if 
re(2uired  to  do  so.     The  bankrupt,  ivho  had  not 
obtained  an  order  of  discharge,  received  a  sum  of 
200!.  as  eompensaiion  for  the  loss  of  a  situation, 
and  thereout  paid  8.  six  months'  rent  of  tlie  house 
in  advance : 
Held  (affirmitig  the  order  of  the   Chief  Judge   in 
Bankruptcy  discHiarging  an  order  of  the  County 
Court  judge)  tluU  8,  eoiud  not  bewdered  to  refund 
the  sum  thus  received  to  the  trustee  of  the  bank- 
rupt's estate. 
This  was  an  appeal  by  the  trustee  of  a  bankrupt's 
estate  from  an  order  of  the  Chief  Judge  in  Bank- 
ruptcy, discharging  an  order  of  the  judge  of  the 
Manchester  County  Court,  whereby  one  Edward 
Southam  was  ordered  to  pay  to  the  trustee  a  sum 
of  130J.  paid  to  him  by  the  bankrupt  under  the 
following  circumstances. 

John  Charles  Yanlohe  was  adjudicated  a  bank- 
rupt in  the  Manchester  County  Court  on  the  14th 
Sept.  1870. 

At  the  time  of  the  adjudication  Yanlohe  was 
tenant  from  year  to  year  of  the  house  of  1 ,  Hanover- 
square,  Higher  Broughton,  Manchester.  His  ten-  - 
ancy  was  determined  by  agreement  on  the  following 
Christmas  quarter  day,  and  from  that  date  Southam 
became  tenant  of  the  house  from  year  to  year  at  the 
yearly  rent  of  lOOi.,  and  at  a  sale  of  the  bankrupt's 
furniture  he  bought  the  greater  part  of  it. 

By  an  agreement  dated  the  16th  Jan.  1871, 
Southam  let  the  house,  with  the  furniture,  to  the 
bankrupt  at  a  weekly  rent  of  51.  from  the  25th 
Dec.  then  last,  and  the  bankrupt  agreed  to  pay  him 
six  months  in  advance  if  Southam  shonld  require 
him  so  to  do. 

On  the  27th  Nov.  1870,  the  bankrupt  entered 
into  an  agreement  with  Mr.  B.  D.  Busden,  of  Man- 
chester, merchant,  to  serve  him  in  his  business  for 
the  term  of  three  years  from  the  Ist  Dec.  1870  at 
a  salary  of  500Z.  a  year. 

Subsequently  Busden,  hearing  that  Vanlohe  was 
a  bankrupt,  wished  to  get  rid  of  him,  and  it  was 
eventually  arrangfed  that  the  agreement  between 
them  should  be  put  an  end  to  upon  Busden  paying 
Vanlohe  2001.  as  compensation  for  the  loss  of  his 
situation,  and  that  sum  was  accordingly  paid  to 
him  on  the  13th  Jan.  1871.  ' 

"William  Bramley  Dewbirst,  who  had  been  ap- 
pointed trustee  in  the  bankruptcy,  on  hearing  of 
this  arrangement  between  Vanlohe  and  his  em- 
ployer, summoned  the  bankrupt  to  appear  before 
the  court  for  examination  on  the  2nd  Feb.  1871. 

Meantime  on  the  30th  Jan.,  Vanlohe,  as  he 
alleged  at  the  request  of  Southam,  paid  the  latter 
130r,  being  part  of  the  compensation  money  which 
he  received  from  Busden,  for  six  months'  rent  of 
the  house  in  advance. 

At  the  time  of  making  this  payment  Vanlohe  had 
not  obtained  an  order  of  discharge. 
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On  the  13th  June  1871,  the  trustee  made  an  ap- 
plication in  the  Manchester  Connty  Conrt  that 
Soatham  might  be  ordered  to  pay  to  the  trustee 
the  1302.  which  he  had  received  from  the  bankrupt, 
on  the  sronnd  that  the  compensation  money,  oat 
of  which  that  snm  was  paid,  vested  in  the  trustee, 
on  his  appointment,  under  sect.  17  of  the  Bank- 
ruptcy Act  1869. 

On  beine  examined  in  the  Connty  Conrt, 
Soatham  admitted  that  at  the  time  of  letting  the 
house  to  Yanlohe,  he  was  aware  that  the  latter  was 
a  bankrupt.  In  answer  to  the  question,  "  Were  you 
aware  at  the  time  of  his  paying  you  such  sum  (the 
130J.)  where  he  obtained  it?  "  He  replied,  "  Yes, 
I  expected  he  got  it  from  Mr.  Rusden."  To  the 
question,  "  Were  you  aware  that  such  sum  was  part 
of  a  sum  paid  to  the  bankrupt  as  damages  on  the 
breach  of  the  agreement  P  "  He  replied,  "  I  cannot 
exactly  say  that,  but  I  knew  there  was  some  dis- 
pute between  them,  and  that  he  w^s  to  receive  some 
money  fcova.  an  arbitration."  On  being  asked 
whether  he  was  aware  that  the  bankrupt  nad  not 
obtained  his  discharge,  or  that  the  bankruptcy  was 
not  completed,  he  said,  "  No.  I  knew  nothing  about 
it,  except  that  he  had  recently  had  a  great  deal  of 
trouble,  and  been  in  the  Bankruptcy  Court." 

The  judge  of  the  County  Court  thereupon  ordered 
Southam  to  pay  the  130{.  to  the  trustee. 

Southam  appealed,  and  the  Chief  Judge  in 
bankruptcy  discharged  the  order  of  the  County 
County  Court  judge. 

The  trustee  now  appealed  from  the  order  of  the 
Chief  Judge. 

Be  Oex,  Q.C.  (with  him  Beed)  for  the  appellant. 
— We  submit  that  the  landlord  mast  refund 
this  sum.  The  15th  section  of  the  Bankruptcy 
Act  1869  provides  that  the  property  of  the  bank- 
mpt  divisible  amongst  his  creditors  shall  comprise 
fdl  such  property  as  may  belong  to  or  be  vested  in 
the  bankrupt  at  the  commencement  of  the  bank- 
ruptcy, or  may  be  acquired  by  or  devolve  on  him 
during  its  continuance.  And  the  17th  section  pro- 
vides that  on  the  appointment  of  a  trustee  the  pro- 
perty of  the  bankrupt  shall  forthwith  pass  to  and 
Test  in  the  trustee  appointed.  Now  the  2002.  paid 
to  the  bankrupt  as  compensation  for  the  loss  of  his 
situation  was  acquired  by  him  during  the  continu- 
ance of  his  bankruptcy,  and  was  therefore,  by  the 
15th  section,  divisible  amongst  his  creditors,  and 
by  the  17th  section  it  vested  in  the  trustee,  and 
therefore  it  could  not  be  legally  paid  away  by  the 
bankrupt,  and  the  person  to  whom  part  of  it  was 
ptud  must  be  made  to  refund  it.  Under  the  old  bank- 
ruptcy law  it  was  necessary  that  the  commissioners 
shoald  assign  the  bankrupt's  property  to  the 
assignees,  but  in  Plant  v.  CoUerlll  (2  L.  T.  Bep. 
N.  S.  20 ;  5  H.  &  N.  430),  it  was  held  that  by  the 
Bankrupt  Law  Consolidation  Act  1849  (12  &  13  Vict. 
c.  106,  SB.  4,  142),  the  property  in  a  bankrupt's 
land  and  deeds  relatingto  it  vested  in  the  assignees 
on  their  appointment.  And  in  Cartwright  v.  Glover 
(3  L.  T.  B«p.  N.  S.  880;  2  Giff.  620),  Stuart,  V.C, 
held  that  under  the  145th  section  of  that  Act  a 
bankrupt's  interest  in  leasehold  property  remained 
in  the  assignees  until  they  elected  not  to  take  the 
devise ;  and  therefore  where  the  assignees  allowed 
the  bajikrupt  to  remain  in  possession  of  lease- 
hold premises  and  pay  the  rent  to  the  lessor,  but 
arterwards  sold  without  the  bankrupt's  knowledge, 
his  Honour  held  the  sale  valid.  Under  the  old  law 
as  laid  down  in  Copehmd  v.  Stephen*  (1  B.  &  Aid. 
593),  the  general  assignment  of  a  bankrupt's  per- 


sonal estate  did  not  vest  burdensome  property, 
such  as  a  term  of  years  in  the  assignees,  unless 
they  did  some  act  to  manifest  their  acceptance  ol 
the  assignment,  but  under  the  Act  of  1849  snch 
property  vested  ip»o  facto  in  the  assignees  on  their 
apppointment.  In  Cartwrighi  v.  Olover,  Stuart, 
V.C.,  held  that  Copeland  v.  Stephens  had  no  appli- 
cation to  property  which  vested  under  the  Act  of 
1849.  But  the  provisions  of  the  Act  of  1869,  are 
much  stronger  than  those  of  the  former  Bank- 
ruptcy Acts.  Sect  15  greatly  extends  the  pro- 
perty divisible  amongst  the  creditors,  and  sect  17 
provides  that  all  the  bankrupt's  property  shall  vest 
in  the  trustee  forthwith  on  his  appointment.  [Lord 
Justice  Mellish. — Sect.  15  does  not  say  that  the 
property  shall  vest  in  the  trustee,  but  that  it  shall 
be  oivisible  amongst  the  creditors.  Can  jrou  fol- 
low money  other  than  trust  money?]  This  is  trust 
money.  [Lord  Justice  Meijlish. — ^The  trustee  ought 
to  have  given  notice  to  the  debtor  to  pay  the  money 
to  him.]  This  was  clearly  trust  money.  Gumming 
V.  Boehuch  (1  Holt.  172),  shows  that  the  bankrupt 
is  a  trustee  for  the  assignees.  Elliot  v.  Clayton 
(16  Q.  B.  581),  shows  that  the  assignees  were 
entitled  to  the  proceeds  of  a  trade  carried  on 
by  the  bankrupt.  [Lord  Justice  Jakes. — I  know 
of  no  case  where  money  p>aid  by  an  nncertificated 
bankrupt  had  been  followed  in  the  hands  of  the 
payee.]  Here  the  payee  knew  that  the  money  was 
trust  money,  and  we  contend  that  therefore  it  may 
be  followed  in  his  hands,  as  he  was  aware  of  the 
trust.  And  the  trustee  was  clearly  entitled  to  the 
2002.  paid  the  bankrupt  as  compensation  for  the 
loss  of  his  situation,  for  Beckham  v.  Drake  (2  H.  of 
L.  Cas.  679),  shows  that  the  right  of  action  in  re- 
spect of  a  breach  of  the  employer's  agreement  with 
the  bankrupt  passes  to  the  trustee.  We  contend 
that  imder  the  15th  and  17th  sections  of  the  Act  of 
1869,  the  trustee  was  entitled  to  this  snm,  and  that 
the  landlord  shoald  be  ordered  to  refund  it.  Again, 
on  general  principles,  it  would  be  very  injurious  to 
uphold  the  decision  of  the  Chief  Judge,  for  the 
tendency  of  such  a  decision  would  be  to  induce 
bankrupts  to  be  more  reckless  than  ever  in  their 
expenditure  after  Uieir  bankruptcy.  He  also  re- 
ferred to 

Troughton  v.  Qiiley,  Ambl.  690  ; 
Re  Rawbone't  Truat,  3  K  &  J.  476. 

Without  calling  upon 

Bagley,  who  appeared  for  Mr.  Southam,  the 
landlon^ 

Lord  Justice  Jajcbs  said  that,  in  his  opinion,  the 
decision  of  the  Chief  Judge  was  quite  right.  This 
bankrupt,  like  many  others  before  him,  had,  before 
obtaining  his  order  of  discharge,  had  dealings  with 
the  worM,  and  although  the  bankrupt  laws  had 
been  in  existence  for  some  hundreds  of  years,  this 
was  the  first  time  that  it  had  ever  been  suggested 
that  you  could  follow  money  bond  fide  paid  away  by 
an  uncertificated  bankrupt  into  the  hands  of  the 
person  to  whom  it  had  been  paid.  If  the  trustee 
nad  given  notice  to  the  banlcrapt's  employer,  he 
could  have  intercepted  the  money  and  prevented  it 
from  being  paid  to  the  bankrupt.  But  where  the 
bankrupt  received  the  money  and  paid  it  away 
bond  fide  and  without  collusion,  in  the  ordinal? 
coarse  of  business,  it  would  be  most  mischievous  to 
follow  it  into  the  hands  of  the  person  to  whom  it  had 
been  so  paid.  If  an  order  could  be  made  to  refund 
the  money  in  the  present  case,  where  were  yon  to 
stop  ?  Where  a  butcher  or  a  baker  received  pay- 
ment from  an  undischarged  bankrupt,  knowing 


Digitized  by 


Google 


Jan.  20,  1872.] 


THE  LAW  TIMES  REPORTS. 


[VoL  rxv.,  N.  8.-733 


Chas.] 


Ex  parte  Meteb;  Be  Stefuaht. 


[Chan. 


tihat  the  money  wm  received  hy  the  bankrupt  as 
damages  for  the  breach  of  a  contract  of  hiring,  he 
might  just  as  well  be  ordered  to  refVind.  Here  the 
payment  was  made  without  oollusion,  and  there 
was  no  ground  for  ordering  the  amount  to  be  re- 
funded. The  application  was  a  mere  experiment, 
and  the  appeal  must  be  dismissed  with  costs. 

Lord  Justice  Mellish  was  of  the  same  opinion. 
Appeal  aecordingly  dismigged  with  costs. 

Solicitors  for  the  appellant.  Home  and  Hunter, 
for  Blain  and  Cliorlton,  Manchester. 

Solicitors    for   the  respondent,  Pritehard  and 
Englefield,  for  John  Leujii,  Manchester. 


Bee.  14  wid  16, 1871. 

(Before  the  Lords  Justices.)     • 

Ej:  paiie  Meyer  ;  Be  Stepuaxy. 

Bankruptcy  Act  1869,  s.  6,  sub-sect.  3 — Act  of  bank- 
ruptcy— "  Olliertaise  absenting  himself" — Failure 
to  keep  cm  appointment  to  bring  money  to  creditor 
— Intent  to  delay — Onus  of  proof. 
On  tits  6th  Nov.  a  trader  promised  his  creditor  that 
he  would  bring  him  the  money  for  a  dislumoured 
biXL  before  three  o'clock  that  day;  he  broke  that 
promise  and  also  two  similar  promises  for  the  two 
following  days.     On  the  9th  Nov.  judgment  was 
signed  by  default  in  an  action  at  the  suit  of  the 
trader's  father-in-Uuo,  witha  writ  in  which  he  had 
been  served  some  days  before  he  made  {lie  appoint- 
ments with  his  eredito);  and  his  furniture   and 
stock-in-trade  were  seized  in  execution.  Tlie  trader 
addtused  evidence  that  he  had  tried  to   borrow 
money  to  meet  the  bill  on  the  6th  Nov.,  and  stated 
that  he  failed  to  keep  his  appointm,ent  with  his 
creditor  only  because  he  had  not  ohtained  tlie 
money : 
Held,  thai  under  the  circumstances  tlie  failure  to 
keep  ihe  appointment  with  his  creditor  did  not  con- 
stitute an  act  of  bankruptcy  under  the  Srd  «i(&- 
sect,  of  the  6th  section  of  the  Bankruptcy  Act  1869. 
Bat,  semble,  that  the  failure  to  keep  such  an  appoint- 
ment at  the  house  of  a  creditor  is  prinid  facie 
evidence  of  intent  to  defeat  or  delay  one's  credi- 
tors, and  that  the  onus  lies  upon  the  debtor  of 
provirtg  tliat  he  had  no  such  intent,  in  tlie  ahsence 
of  which  proof  the  failure  to  keep  such  an  appoint- 
ment would  constitute  an  act  of  bankruptcy. 
This  was  an  appeal  from  an  order  of  Mr.  Registrar 
Pepjs,  sitting  ae    Chief  Judge   in  Bankruptcy, 
whereby  he  annulled  an  order  of  adjudication  m 
bankruptcy  which  he  had  previously  made  against 
Benjamin  Stephan>. 

Stephany  carried  on  the  business  of  a  wholesale 
china  and  glass  dealer,  at  9,  Crispin-street,  Spital- 
fields.  The  petition  for  ac^ udication  was  presented 
bv  Messrs.  J.  L.  Meyer,  Sons,  and  Co.,  Mr.  Eugene 
Cfocquerel,  and  Mr.  John  Matthew  May,  three  of 
the  trade  creditors  of  Stephany,  who  joined  to- 

§  ether  in  the  petition,  as  neither  of  them  had  a 
ebt  due  amounting  to  501.,  which  is  the  amount 
required  by  the  6th  section  of  the  Bankruptcy 
Act  1869,  to  found  a  petition  for  adjudication  in 
bankruptcy. 

The  act  of  bankruptcy  alleged  in  the  petition  as 
the  ground  for  the  abjudication  was,  that  the 
debtor  had,  with  intent  to  defeat  or  delay  his 
creditors,  being  a  trader,  departed  from  his  awell- 
ing-honse,  or  otherwise  absented  himself. 
In   support   of  the   petition,   Henry  Edward 


Merer,  a  member  of  the  firm  of  J.  L.  Meyer,  Sons, 
and  Ca,  deposed  that  on  Monday  the  6th  Nov. 
1871  he  called  at  Stephany's  place  of  business  for 
the  purpose  of  seeking  payment  of  a  bill  of  ex- 
change for  182.  \2s.  6d.,  which  had  been  returned 
to  him  dishonoured  on  the  morning  of  that  day, 
and  that  he  then  saw  Stephany,  who  promised  to 
bring  him  the  money  for  the  bill  before  three 
o'clock  that  day. 

Henry  Emanuel  Nordon,  a  clerk  in  the  employ- 
ment of  Meyer  and  Co.,  deposed  that  on  the  said  6th 
Nov.  the  said  Henry  B.  Meyer,  about  five  o'clock, 
having  informed  nim  that  the  said  Benjamin 
Stephany  had  not  kept  his  appointment  to  call 
and  pay  the  amount  of  the  said  bill  of  exchange, 
by  his  instruction  he  called  at  the  place  of  busi- 
ness of  Stephany,  and  then  saw  Stephany,  and 
upon  his  asking  him  for  the  amount  of  the  bill 
which  he  had  promised  that  day  he  stated  to 
him  that  he  had  not  then  the  cash  in  the  house, 
but  would  call  round  at  Messrs.  Meyer  and  Co.'s 
place  of  business  to-morrow  morning  between 
eleven  and  twelve  o'clock ;  and  that  Stephany  not 
having  kept  his  appointment  on  Tuesday  the  7th 
Nov.  he  (i^ordon)  again  attended  at  9,  Crispin- 
street  (Stephany's  place  of  business)  at  about  half- 
vast  twelve  o'cloclc,  when  he  saw  the  wife  of 
Stephany,  who  informed  him.  that  Stephany  was 
not  \%,  and  that  she  did  not  know  when  he 
would  be  in  ;  and  that  he  (Nordon)  again  attended 
at  about  three  o'clock,  and  then  saw  Stephany, 
who  stated  that  he  could  do  nothing  for  him  then, 
but  would  call  at  Messrs.  Meyer  and  Co.'s  the 
next  day  at  eleven  o'clock  to  pay  the  amount  of 
the  bill,  and  that  Stephany  did'  not  call  at  the  time 
appointed,  nor  had  he  since  been. 

May,  one  of  the  petitioning  creditors,  deposed 
that  on  the  2nd  Nov.  1871,  he  called  at  Stephany's 
place  of  business  for  the  purpose  of  obtaining  pay- 
ment of  a  bill  of  exchange  for  102.  6«.  8<{.,  which 
had  that  morning  been  returned  to  him  dis- 
honoured, and  ho  then  saw  Stephany's  wife,  who 
informed  him  that  he  was  not  in,  but  had  gone  to 
the  city,  and  would  no  doubt  call  upon  him ;  that 
on  the  following  day  he  called  at  Stephany's  again 
with  the  same  result,  and  then  ne  wroto  to 
Stephany  who  in  reply  wrote  stating  that  he 
would  call  upon  him  on  the  7th  or  8th  Nov.  and 
pay  the  bill,  but  be  did  not  call. 

Eugene  Cocquerel,  also  one  of  the  petitioning 
creditors,  deposed  that  on  the  Ist  Nov.  1871,  he 
called  at  Stephany's  place  of  business  to  obUun 
payment  of  a  dishonoured  bill  for  112.  15«.  lOd., 
aud  that  Stephany  informed  him  that  he  could  not 
pay  him  that  day,  bnt  would  call  on  the  Friday 
following  (Srd  Nov.),  and  pay  him  for  certain,  but 
he  did  not  call. 

On  the  28th  Oct.  1871,  Stephany  was  served 
with  a  writ  in  an  action  at  the  suit  of  his  father-in- 
law,  one  Morrice  Hyman,  issued  under  the  Sum- 
mary Bills  of  Exchange  Act,  and  on  the  9th  Nov. 
judgment  was  signed  by  default,  and  execution 
was  on  that  same  day  levied  by  seizure  of  the 
whole  of  Stephany's  furniture  and  stock  in  trade. 

In  opposition  to  the  petition,  Stephany  deposed 
that  on  the  6th  Nov.  1871,  he  was  only  absent 
from  his  place  of  business  for  about  one  hour 
during  the  whole  day,  and  was  during  that  time 
engaged  in  trying  to  obtain  money  with  which  to 
settle  the  claim  of  Meyer  and  other  of  his  credi- 
tors ;  that  when  he  promised  to  pay  Coc<)uerel,  he 
had  every  reasonable  probability  of  obtaining  the 
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money  by  the  time  he  theu  meutioned;  that  he 
had  never  with  intent  to  defeat  or  delay  his  cre- 
ditors departed  from  his  dwelling-house,  or  other- 
wise absented  himself,  and  that  he  had  not  daring 
the  month  of  Nov.  1871,  been  absent  from  his 
place  of  business  for  the  space  of  two  hours  in  any 
one  day,  and  had  always  been  attending  to  his 
business  in  the  front  part  of  his  premises  where  he 
could  be  seen  by  any  persons  requiring  to  con- 
verse with  him. 

Jacob  de  Freece  deposed  that  Stephany  was  in- 
debted to  him  in  the  sum  of  50/.,  for  money 
advanced  to  him ;  that  on  the  morning  of  the  tJtn 
Nov.  1871,  Stephany  called  upon  him  and  told  him 
he  had  a  bill  to  meet  amountmg  to  about  182.,  and 
asked  him  to  lend  him  18/.,  in  order  to  enable 
him  to  meet  the  bill,  and  that  he  told  Stephany 
that  he  could  not,  at  the  moment,  say  whether  he 
could  spare  the  money  or  not,  but  that  on  his  re- 
turn from  Limehouse  in  the  afternoon  he  would 
call  on  him  and  let  him  know ;  and  that  he  accord- 
ingly called  on  Stephany  that  afternoon  and  in- 
formed him  that  he  was  unable  to  spare  the  money. 

Stephany  also  stated  that  he  ma<le  several 
applications  to  one  Hill  for  a  loan  to  meet  the 
bills. 

On  his  examination  in  the  court  below  in  oppo- 
sition to  the  petition,  Stephany  stated  that  his 
reason  for  not  keeping  his  appointments  to  call 
and  pay  the  bills  was  simply  tnat  he  had  not  the 
money ;  that  he  never  absented  himself  from  his 
house  to  avoid  his  creditors,  and  that  he  had  no 
reason  to  avoid  his  creditors. 

On  being  cross-examined,  he  admitted  that 
Meyer  had  threatened  to  take  proceedings  against 
him;  and  on  being  asked  whether  his  object  was 
not  to  stop  those  proceedings,  he  replied  :  "  I  did 
not  want  them  to  go  on,  because  if  I  had  borrowed 
the-  money  I  should  have  paid  them,  and  then  they 
would  not  have  gone  on.  He  also  stated  that  he 
had  reason  to  beUeye  that  he  could  borrow  the 
money. 

De  Ge-e,  Q.  C.  and  Finlay  Knight,  for  the  appel- 
lants.— We  contend  that  the  bankrupt's  failnra  to 
call  and  pay  Meyer  the  amount  due  to  him  at  the 
appointed  tune,  was  an  act  of  baukmptcy  under 
the  6th  section  of  the  Bankruptcy  Act»1869,  which 
in  defining  what  acts  or  defaults  shall  be  deemed 
to  be  and  shall  be  included  under  the  expression 
"  acts  of  bankruptcy,"  enumerates  in  its  ord  sub- 
section the  following :  "  That  the  debtor  has,  with 
intent  to  defeat  or  <Klay  bis  creditors,  done  any  of 
the  following  things,  namely,  departed  out  of  Eng- 
land, or,  bemg  out  of  Encland,  remained  out  of 
Enffland ;  or,  being  a  trader,  departed  from  his 
dwelling-house,  or  otherwise  absented  himself;  or 
begun  to  keep  house,"  &c.  In  Bmsell  v.  BcU 
(1(7  M.  &  W.  340),  where  a  debtor,  upon  appli- 
cations made  to  him  by  creditors  for  payment  of 
their  debts,  made  appointments  with  them  to  meet 
him  at  specified  times  and  places  with  reference  to 
a  settlement  of  their  demands,  bat  failed  to  keep 
such  appointments,  it  was  held  that  the  failures  to 
keep  the  appointments  constituted  acts  of  bank- 
ruptcy, although  the  places  at  which  the  appoint- 
ments were  made  were  not  his  usual  place  of 
business.  Bat  there  is  an  Irish  case  which  is  still 
more  decisively  in  our  favour.  iJe  John  O'NeiU 
(9  Ir.  Ch.  Rep.  279)  is  on  all  fours  with  the  present 
case.  There,  a  trader  made  an  appointment  with 
his  creditor  to  call  at  the  creditor's  house  on  a 
certain  day,  to  make  arrangements  for  taking  up 


the  trader's  acceptance  falling  due  that  day. 
The  trader  failed  to  keep  the  appointment,  and  did 
not  pay  any  money  on  acoount  of  the  bill;  the 
trader's  goods  had  been  sold  under  a  fi.  fa.  on  the 
day  the  petition  was  presented,  and  it  was  held 
that  the  not  keeping  the  appointment  was  an 
act  of  bankruptcy.  In  giving  judgment,  Macau,  J. 
said,  "  I  have  never  been  able  to  see  the 
difference  between  breaking  an  appointment  at  the 
house  of  the  creditor  and  breaking  an  appointment 
at  the  bouse  of  the  trader  himseu.  The  latter  has 
been  always  held  to  be  an  act  of  bankruptcy ;  and 
I  am  of  opinion  that  where  a  trader  makes  an 
express  appointment  to  meet  his  creditor  at  a 
particular  hour  at  the  creditor's  house,  for  the 
purpose  of  paying  a  debt,  and  fails  to  keep  that 
appointment,  he  thereby  commits  an  act  of  bank- 
ruptcy." .  In  Cmiei*  v.  miles  (1  C.  *  P.  212), 
Abbott,  C.J.,  went  so  far  as  to  hold  that  "a  man 
who  absents  himself  from  any  place  to  which  be 
knows  his  creditor  is  coming,  in  order  to  avoid 
him,  and  to  prevent,  as  he  calls  it,  his  bothering 
him  for  money,  commits  an  act  of  bankruptcy.' 
In  GillinglMin  v.  Laing  (6  Taunt.  532),  a  news- 
vendor,  who  frecmented  the  Royal  Exchange  for 
the  purpose  of  collecting  intelligence  for  a  news- 
paper, appointed  a  crecutor  to  meet  him  on  the 
Boyal  Exchange,  and  afterwards  directed  a  friend, 
if  the  creditor  mquired  there  for  him,  to  say  he  was 
not  there ;  and  it  wae  held  that  this  was  an 
"  otherwise  absenting  himself,"  which  constituted 
an  act  of  bankruptcy  within  the  statute  1  Jac  1, 
c.  15,  s.  2.  It  is  clear  that  the  words  "  or  otherwise 
absented  himself  "  in  sect.  6,  sub-sect.  3,  of  the  A£t 
of  1869,  must  mean  something  different  from 
absenting  himself  firom  his  own  house  as  the 
words  of  the  section  "  departed  from  his  dwelling 
house"  meet  that  case.  We,  therefore,  owitend 
that  on  the  words  of  the  section,  and  ou  the  autho- 
rity of  the  cases  we  have  cited — especially  on  the 
authority  of  Be  John  O'Neill — the  bankrupt  in  this 
case  committed  an  act  of  bankruptcy  in  miling  to 
call  on  Meyer  in  accordance  with  his  promise. 
They  also  referred  to  : 

Ex  parte  Beer,  1  M.  D.  A  De  0. 390 ; 
Tucker  v.  Jones,  2  Bm^.  2 ; 
Parke  v.  Prosier,  1  C.  *  P.  176 ; 
Widger  r.  Browning,  9  D.  &  I^.  30G  ; 
Ex  parte  Barney,  Re  Horton,  7  L.  T.  Bep.  N.  S.  483 ; 
^  L.  J.,  N.  S.,  41,  Bank. 

Kay,  Q.C.  and  Bagley,  for  the  respondent.— We 
contend  that  absentmg  oneself  is  so  act  of  bank- 
ruptcy, unless  there  is  an  intent  to  defeat  or 
delay  the  creditors.  It  turns  entirely  upon  the 
intent.  In  Ex  parte  Lavender  (4  D.  &  Ch.  484)  a 
bankrupt,  pendmg  a  negotiation  for  the  loan  of 
money,  was  arrested  in  the  country  and  discharged 
on  bail;  he  at  the  time  promised  to  meet  the 
creditor  and  his  soUoitor  on  the  following  day  and 
give  security.  On  the  following  day,  however,  he 
went  to  London  in  order  to  prooore  part  of  the 
loan,  and  therewith  to  pay  the  creditor  the  debt 
instead  of  giving  security.  He  wrote  to  the  soli- 
citor stating  the  fact  and  its  object,  and  promised 
to  return  in  a  day  or  two  and  pay  the  debt ;  he 
was,  however,  detained  longer  m  London,  to"» 
fide,  upon  the  same  negotiation,  and  it  was  held 
that  evidence  of  intent  to  delay  his  creditor  was 
rebutted.  In  giving  judgment  in  that  case 
Erakine,  C.J.  said :  "  The  preponderance  of  autho- 
rity justifies  me  in  saying  that  in  this  kind  of 
case  the  whole  question  turns  on  what  was  tDB 
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Ex  parte  Meyee;  Re  Stepuany. 

[Cham. 

intent  of  the  party  -vrhen  he  failed  to  keep  his 
appointment.  If,  &om  the  facte,  a  jury  can  fairly 
inter  that  the  delay  of  creditors  was  intended,  then 
no  doubt  that  failure  to  keep  an  appointment 
amounts  to  an  act  of  bankruptcy.  .  .  .  But  it 
cannot  for  a  moment  be  contended  that  the  bare 
failure  to  keep  an  appointment  alone  constitutes  a 
snfBcient  foundation  for  a  jiai.  The  necessities 
and  casualties  of  life  are  too  numerous  and  un- 
certain to  admit  of  such  a  doctrine ;  and  even  if 
the  onv4  of  rebutting  an  iufereuce  created  by  such 
failure  is  thrown  on  the  bankrupt,  according  to  the 
case  of  Widgef  v.  Browning  (9  D.  &  By.  306)  the 
circumstances  of  this  case  are  quite  sufficient  to 
rebut  any  such  inference.  It  is  manifest 
here  that  the  intent  was  not  to  delay  the 
creditor,  but  to  benefit  him  by  immediate  payment 
of  the  money,  in  preference  to  postponement  by 
the  mere  giving  of  the  securities  proposed."  In 
Lees  V.  Marlon  (1  M.  &  B.  211)  Parke,  J.  says: 
"  If  a  debtor  makes  an  appointment  to  meet  his 
creditor  at  his,  the  debtor's,  place  of  business,  or  at 
a  place  usually  resorted  to  oy  him  in  the  way  of 
his  business,  or  at  any  other  specified  place,  not 
being  the  place  of  residence  of  the  creditor,  and 
then  the  debtor  breaks  the  appointment  and 
absents  himself  with  a  view  to  delay  his  creditor, 
this  is  an  act  of  bankruptcy.  But  no  case  has  yet 
gone  the  length  of  deciaing  that  where  the  appont- 
ment  was  to  meet  the  creditor  at  his,  the  creditor's 
residence,  and  the  debtor  breaks  that  appointment, 
such  conduct  amounts  to  an  act  of  bankruptcy.  .  .  . 
If  his  omission  to  do  so  (to  keep  such  an  appoiut- 
ment)  were  to  be  deemed  an  absenting  lumself 
within  the  meaning  of  the  bankrupt  law,  it  would 
be  difficult  for  any  man  in  considerable  business  to 
avoid  committing  an  act  of  bankruptcy."  In  the 
present  case  we  contend  that  the  debtor  committed 
no  act  of  bankruptcy.  He  did  not  break  his 
appointment  with  intent  to  defeat  or  delay  his 
creditor,  but  simply  because  he  had  failed  to  get 
the  money  he  expected  to  get,  and  he  did  not  call 
upon  the  creditor  because  he  knew  that  the 
creditor  would  infer  from  his  not  calling  that  he 
was  unable  to  pay.  It  was  not  his  failing  to  call, 
but  his  promise  to  pay,  that  delayed  the  creditor. 
[Lord  Justice  Meixisb. — The  same  argument  might 
be  applied  to  the  case  of  a  debtor  promising  to  pay 
his  creditor  if  he  would  call  in  a  week,  and  tnen 
departing  from  his  place  of  business.]  That  would 
be  an  express  act  of  bankruptcy  within  the  words 
of  the  6th  section.  The  creditors  would  have  been 
just  OS  much  delayed  if  the  debtor  had  called  on 
Meyer  at  the  appointed  time  and  told  him  that 
he  had  not  succeeded  in  getting  the  money. 
It  was  the  promise  to  pay  and  not  the  promise  to 
call  at  the  creditor's  house  that  put  him  oS.  If  he 
had  sent  a  messenger  to  sar  that  he  had  failed  in 
getting  the  money,  it  would  have  served  the  same 
purpose  as  if  he  had  called  himself.  The  failure 
to  call  was  of  no  importance.  Nearly  all  the  cases 
where  the  debtor's  absenting  himseH  from  a  place 
other  than  his  own  house  has  been  held  an  act  of 
bankruptcy  are  cases  of  failing  to  keep  an  ap- 
pointment with  a  meeting  of  creditors,  and  not 
with  a  single  creditor.  The  main  ingredient  of 
Buch  an  act  of  bankruptcy,  namely,  intent  to  delay 
cireditors,  is  here  wanting,  and  we  submit  that  the 
registrar's  decision  ought  therefore  to  be  affirmed. 
They  also  referred  to 

Pisher  r.  Boucher,  10  B.  A  C.  705. 
During  the  argument  Lord  Justice  Meujsb  said 


that  the  question  was  whether  the  failure  of  a 
debtor  to  keep  an  appointment  to  bring  money  to 
his  creditor  was  not  such  evidence  of  intent  to 
delay  as  to  throw  upon  the  debtor  the  onus  of 
proving  that  he  had  no  such  intent. 

RoherUon  Ortffilhs,  for  the  execution  creditor. 

Be  (r«.c,  Q.C.  in  reply. — The  debtor  repeatedly 
promised  to  call  and  pay,  and  that  be  did  so  with 
intent  to  delay  his  creditors  is  self-evident.  More- 
over, when  cross-examined  in  the  court  below  he 
plainly  said  that  he  did  not  want  his  creditors  to 
take  proceedings  against  him;  in  other  words, 
he  wanted  to  delay  them  in  taking  such  proceed- 
ings. 

Lord  Justice  James  said  :  In  this  case  it  is  alleged 
that  the  debtor,  being  a  trader,  departed  from  his 
dwelling-house  or  otherwise  absented  himself  with 
intent  to  defeat  or  delay  his  creditors.  The  regis- 
trar who  has  examined  the-witnesses  has  come  to 
the  conclusiop  that  he  had  no  such  intent.  We' 
are  asked  to  reverse  that  decision  and  to  convict  the 
debtor  of  the  off'ence  of  which  he  has  thus  been  ac- 
quitted by  the  registrar.  A  long  list  of  cases 
has  been  cited,  extending  over  many  years, 
which  are  useful  as  to  questions  of  law  and  to  show 
the  principles  applicable  to  such  cases  as  this. 
These  cases  show  that  to  constitute  an  act  of  bank- 
ruptcy under  the  words  "  otherwise  absenting  him- 
self," there  must  be  the  intent  to  defeat  or  delay 
the  creditors.  If  a  debtor  keeps  out  of  the  way  of 
his  creditors  that  is  an  absenting  himself  within 
the  words  of  the  section,  but  to  make  it  an  act  of 
bankruptcy  there  must  be  the  intent  to  defeat  er 
delay  his  creditors,  which  is  a  question  of  fact, 


just  as  much  as  the  intent  in  any  criminal  case. 
This  court  is  both  judge  and  jury  to  determir.e 
that  question  of  fact.  1  have  to  decide  on  my 
judicial  oath  whether  the  particular  act  of  absenting 
himself,  with  which  the  debtor  is  here  charged, 
was,  as  a  matter  of  fact,  with  intent  to  defeat  or 
delay  his  creditors.  Not  only  am  I  not  satisfied 
that  there  was  any  such  intent,  but  I  am  perfectly 
satisfied  that  there  was  not.  It  is  quite  clear  that 
a  promise  to  pay,  with  intent  to  defeat  or  delay 
one's  creditors  is  not  an  act  of  bankruptcy.  But 
that  was  the  promise  really  made  by  the  debtor  in 
this  case ;  it  made  no  difference  whether  he  brought 
the  money  himself  or  sent  it.  It  was  not  a  pro- 
mise that  the  debtor  should  be  at  the  creditor's 
house  at  the  specified  time,  but  that  the  money 
should  be  there.  No  doubt  a  man  must  be  taken 
to  intend  what  would  be  the  natural  consequence 
of  his  act.  But  no  delay  was  occasioned  by  the 
debtor's  act  in  this  case.  The  meaning  of  his 
promise  was  that  if  he  could  get  the  money  he 
would  call  round  at  his  creditor's  with  it.  Having 
failed  in  his  efforts  to  get  the  money  he  thought 
that  there  was  no  use  in  calling.  Nothing  could 
have  been  more  likely  to  accelerate  the  movements 
of  his  creditor  than  his  failui-e  to  call  with  the  money. 
For  the  creditor  must  have  known  that  he  had  not 
got  the  money.  There  was  no  keeping  out  of  his 
creditor's  way  on  the  debtor's  part,  for  the  evidence 
shows  that  the  creditor  saw  him  almost  every 
time  he  called  at  his  pLoce  of  business.  Moreover, 
the  debtor  could  not  suppose  that  he  was  gaining 
a  minute's  time  by  failing  to  call  and  tell  his 
creditors  that  he  had  not  succeeded  in  getting  the 
money.  I  am  of  opinion  that  the  registrar's  de- 
cision was  perfectly  right,  and  if  it  had  come 
before  me  in  the  first  instance,  I  should  have  come 
to  the  same  decision  as  he  has  done. 
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L0N6LEY  V.   LOSGLET. 

[Rolls. 

Lord  Justice  Mellish  said :  I  am  of  the  same 
opinion. 

Ajipeal  aeeordinghj  dtsmisted  with  costs. 
Solicitor  for  the  appellants,  /.  8.  Salaman. 
Solicitor  for  the  respondent,  E.  A.  Marsden. 


BOUS  coxr&T. 


Beported  bj  Tbohas  Bbett  and  O.  Weut  Kiso,  Eiqr*., 
Baniat«rs-at-Law. 


Djc.  18  and  19, 1871. 

LoSGLET  V.  LOSGLEV. 

Will — Construction — Devise  and  bequest  of  estate  and 
effects  to  trustees  and  their  lieirs — Trusts  applie- 
ahle  to  personalty  only — Real  estate — Itestdting 
trust. 

A  testator  gave,  devised,  atvd  bequeathed  all  his 
stock-in-trade,  hotisehold  furniture,  plate,  linen, 
china,  books,  moneys  standing  in  his  name  in  the 
funds,  book  debts,  securities  for  money,  policies  of 
insurance,  and  all  sums  of  money  that  miglU  be 
received  or  recovered  thereunder,  and  aU  otlier  the 
estate  and  effects  of  iohieh  he  should  be  possessed, 
entitled  to  or  interested  in,  at  tlie  time  of  his  de- 
cease, and  of  whatever  nature  or  kind,  or  whereso- 
ever the  same  might  be,  unto  H.  L.  and  R.  H., 
their  heirs,  executors,  and  administrators,  accoi'd- 
ing  to  tlie  nature  and  quality  thereof  respectively, 
upon  tittsts  which  were  held  applicable  only  to 
personalty  : 

Held,  that  certain  freehold  atid  copyhold  property  of 
which  the  testator  became  possessed  subseiment  to 
the  date  of  his  will,  passed  to  the  trustees,  tut  with 
a  restdting  trust  in  favour  of  the  heir-at-law  aiid 
customai-y  heir  of  the  testator. 

Arthur  Lokgley  by  his  will  dated  7th  March  1856, 

gtre,  devised,  and  bequeathed,  unto  his  brother 
enry  Longley  and  Richard  Hatchett,  all  his  stock- 
in-trade,  household  furniture,  plate,  linen,  china, 
books,  moneys,  moneys  standing  in  his  name  in 
the  funds,  book  debts,  securities  for  money,  policies 
of  insurance,  and  all  sums  of  money  that  might  be 
received  or  recovered  thereunder,  and  all  other  the 
estate  and  effects  of  which  he  should  be  possessed, 
entitled  to,  or  interested  in  at  the  time  of  his 
decease,  and  of  whatever  nature  or  kind,  or  where- 
soever the  same  might  be,  to  hold  the  same  and 
every  part  thereof  unto  Henry  Longley  and  Richard 
Hatchett,  their  heirs,  executors,  and  administra- 
tors, according  to  the  nature  and  quality  thereof 
respectively  upon  the  trusts,  and  for  the  ends, 
intents,  and  purposes  thereinafter  expressed  and 
declared  of  andconccmtngthe  same,  that  was  to  say, 
that  they,  the  said  Henry  Longley  and  Richard 
Hatchett  or  the  survivors  of  them,  or  the  heirs, 
executors,  or  administrators  of  such  survivor,  or 
other  the  trustees  or  trustee  for  the  time  being  of 
that  his  will  should,  as  soon  as  conveniently  might 
be  after  his  decease  (unless  his  dear  wife,  Emma 
Longley,  would  wish  the  same  to  be  carried  on 
as  thereinafter  mentioned),  sell  and  dispose  of 
his  trade  or  business  of  a  hosier  and  draper  then 
carried  on  by  him  in  High-street,  Sonthwark,  and 
of  the  goodwill  thereof  for  the  most  money  that 
could  be  got  for  the  same,  and  get  in  his  outstanding 
debts,  and  also  convert  into  money  all  snch  of  his 
personal  estate  as  should  not  consist  of  money,  and 
•Iso  make,  execute,  and  perfect,  all  necessary  and 
proper  deeds,  writings,  and  assurances,  for  the 
pur|x>so  of  vesting  the  some  in  any  purchaser  or 


purchasers  thereof.  And  he  farther  direct«d 
that  his  said  trustees  and  the  survivor  of 
them,  and  the  executors  and  administrators  of 
snch  survivor  should  stand  possessed  of  and  in- 
terested in  the  money  to  arise  ny  such  sale  or  sales, 
and  also  of  and  in  the  rest  and  residue  of  his 
estate  and  effects,  upon  trust  to  lay  out  and  invest 
the  same  in  the  purchase  of  parliamentary  stocks 
or  funds  of  Great  Britain,  or  upon  real  securities,  at 
interest,  in  the  names  of  them,  the  said  trustees 
for  the  time  being  of  that  his  will,  and  should 
alter,  change,  and  vary  the  same  as  and  when  they 
should  think  fit,  and  should  stand  possessed  of  and 
interested  in  the  said  stocks,  funds,  and  securities, 
upon  the  trusts  therein  declared  in  favour  of  his 
wife  and  children,  and  if  at  the  time  of  the  second 
marriage  or  decease  of  his  said  wife  there  should 
be  no  child  or  children  living,  then  he  declared  that 
the  whole  of  the  trust  moneys,  funds,  and  secnri- 
ties  should  be  divided  equally  hetween  and  amongst 
all  his  brothers  and  sisters  as  should  then  be  living 
to  be  held  and  enjoyed  by  them  for  their  own  sole 
and  separate  use  and  benefit  absolutely.  Abd  he 
further  directed  that  if  his  said  wife  should  be  de- 
sirous that  his  said  business  should  be  carried  on 
afler  his  decease,  his  said  trustees  or  trustee  for 
the  time  being  should  carry  on  and  conduct  the 
same  as  advantageously  as  possible  for  the  benefit 
of  his  said  wife  and  children,  until  the  decease  or 
second  marriage  of  his  said  wife,  or  until  the 
youngest  of  his  children  then  living  shonld 
attain  the  age  of  twenty-one  years,  and  alter 
the  youngest  child  should  have  attained  his 
or  her  majority,  and  after  the  decease  or  second 
marriage  of  his  said  wife,  then  he  directed  that 
the  said  business  should  be  sold  and  the  produce 
arising  from  the  sale  thereof,  should  be  held  by  the 
trustees  for  the  time  being  of  his  will  and  applied 
to  and  for  the  benefit  of  such  of  his  children  as 
should  be  then  living,  or  if  all  were  dead  for  his 
brothers  and  sisters  then  living  in  a  similar  man- 
ner, and  upon  the  trusts  thereinbefore  expressed, 
with  respect  to  the  trust  funds  arising  from  the 
sale  of  his  stock  in  trade,  goodwill,  and  personal 
estate  and  effects,  if  the  same  were  made  imme- 
diately after  his  decease  as  aforesaid,  or  snch  of 
them  as  might  then  be  capable  of  taking  effect 
The  testator  died  on  the  13th  Jan.  1871,  possessed 
of  certain  freehold  and  copyhold  property  acquired 
since  the  date  of  hb  will. 

The  bill  in  this  suit  was  filed  by  the  hcir-8t-la» 
and  customary  heir  of  the  testator  (both  infants) 
praying  that  it  miKht  be  declared  that  the  t^ 
tator's  said  will  dicT  not  effectually  dispose  of  the 
eqaitable  or  beneficial  interest  in  the  freehdd  and 
copyhold  hereditaments,  and  that  they  were  n^ 
suDJect  to  the  trusts  of  the  said  will  but  that,  sub- 
ject to  the  widow's  right  to  dower  and  freebcndii 
the  equitable  interest  therein  resulted  to  the  plain- 
tiffs respectively. 

Soutligate,  Q.C.  and  B.  B.  Swan,  for  the  plain- 
tiffs, submitted  that  the  real  estate  did  not  pMS  by 
the  will  at  all,  or  that  if  it  did  there  were  no  trarta 
declared  thereof,  and  the  equitable  interest  resnllw 
to  the  plaintiffs  respectively  as  the  heir-at-la**"* 
customary  heir  of  the  testator,  upon  the  authonq 
of  Dunnage  v.  WhUe  (1  J.  &  W.  583).  Th^** 
cited 

Doe  V.  Buchner,  6  T.  B.  610 ; 

Doer.  Hurrell,  6  Sam.*,  Mi.  18}  __     m, 

Coard  v.  Holdemess,  20  Bear.  147 ;  S5  !<. ".  *»»> 

D'Almaine  r.  Xottley,  1  Diew.  889. 
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Be  Ware's  Tbusts. 


[V.C.  B. 


Otwald  for  the  trustees. 

Ramadge,  for  the  brothers  and  sisters  of  the  tes- 
tator,  contended  that  the  words  "  devise,"  "  estate," 
and  "  heirs  "  used  by  the  testator  irere  sufficient 
to  pass  the  real  estate  to  the  trustees,  and  that  the 
case  of  FiMertmi  v.  Martin  (17  Jur.  778)  shows  that 
when  the  real  estate  passes  to  trustees,  the  apparent 
inapplicability  of  the  trusts  to  real  estate  will  not 
confine  the  trusts  to  the  personal  estate.  He  also 
cited 

Patterson  y.  Bttddart,  17  B«a.T.  210; 

£  W  T.  Lloyd,  L.  Bep.  7  Eq.  453 ;  20  L.  T.  Sep.  N.  S. 

SouthgcUe,  Q.O.  in  reply. 

Lord  BoMiLLT  held  that  the  real  estate  passed 
by  the  will  to  the  trustees,  relying  on  the  use  by 
the  testator  of  the  words  "  devise,  "  estate,"  and 
"  heirs,"  but  that  the  trusts  were  entirely  confined 
to  personal  estate,  and,  following  the  cose  of  Dun- 
nage y.  White,  that  there  was  a  resulting  trust  in 
&vour  of  the  plaintiffs. 

Solicitors :  WiUiam  Shirt;  WUktnson  and 
HowleU. 

V.  C.  BACOV'S  COUBT. 

Beported  by  tka  Hoo.  Bobbbt  Bvtlbb  and  T.  H.  Cibsoh, 
£aq.,  Burriaten-at-Law. 

Friday,  Nov.  24,  1871. 

Be  Wake's  Trusts. 

Will — Construction  —  Gift   absolute  or  for  life — 

Petition  affecting  Crown — Jurisdiction. 
A  testator  hy  his  will  hequeaihed  to  each  of  the  'per- 
sons   thereinafter  named,   including  a    married 
niece,  for  his  or  her  own  ahsolute  use,  10,000J., 
"  except  at  liereinafler  limited."    After  bequeath- 
ing ceiiain  annuities  to  three  ladies,  the  testator 
directed  thai  the  legacies  to  his  nieces  were  to  be 
invested,  and  the  interest  therefrom,  together  with 
the  annuities,  were  to  be  in  trust  for  their  separate 
use,  a}id  in  case  any  one  of  the  three  annuitants, 
or  either  of  his  nieces,  shoidd  become  bankrupt  or 
insolvent,  or  sell,  mortgage,  or    dispose    of  the 
annttal  sum  or  interest  bequeathed  to  her,  then 
the  same  should  cease  and  become  part  of  his 
residuary  estate  as  though  she  were  dead,  except 
in  respcA  of  hit  marriM  niece,  whose  legcunj  was 
to  go  to  her  children  according  to  her  appoint- 
ment, and  in  default  to  them  equally.     Upon  the 
death  of  the  married  niece  it  was 
Held,  that  she  took  the  legacy  for  her  life  only,  with 
retnainder  to  her  children  as  site  sImxiM  appoint, 
and  in  default  to  them  e<juaUy,  and  that  therefore 
her  htuiband  ought  not,  m  respect  of  it,  to  take  oiU 
administration  to  her. 
Where  tlie  Crown,  being  interested  in  respect  of 
administration    duty,    consented  to  appear,    the 
court  decided  the  qtiestion  between  the  Crown  and 
sttbject  on  petition. 
Samwkl  Wars,  by  his  will  dated  the  5th  July  1859, 
g»ve  and  bequeathed  "nnto  each  of  the  persons  here- 
inafter named,  to  and  for  his  or  her  own  absolute 
nse  and  benefit,  the  sum  affixed  to  his  or  her  name, 
except  as  hereafter  limited,    John    Cumberlege, 
Miss  Cumberlege,   Samuel  Francis  Cumberlege, 
and  Mrs.    Cantley,    brothers   and   sisters,    each 
10,0001.,  except  as  hereafter  limited."    The  tes- 
tator, after   making   certain   other   specific  and 
pecuniary  bequests,  declared  that  he  limited  the 
absolute  use  and  benefit  of  the  capital  sums  of  the 
legacies  to  his  nephew,  John  Cumberlege,  and  to 


his  niece,  Miss  Cumberlege,  together  20,OOOZ.,  so 
that  these  sums  might  be  left  by  them  respec- 
tively after  their  deaths  in  such  proftortions  as 
they  might  appoint  to  their  brothers  and  sisters,  in 
failure  of  apjwintment  to  be  equally  divided 
between  the  three,  or  their  respective  representa- 
tives. After  bequeathing  certain  annuities  to 
three  other  ladies,  the  testator  directed  that  "  the 
legacies  to  my  nieces,  Miss  Cumberlege  and  Mrs. 
Cautley,  are  to  be  invested  as  the  trustees,  or  the 
majority  of  them,  approve,  and  the  interest  there- 
from, together  witu  the  annuities  before  men- 
tioned to  females,  are  to  be  in  trust  with  my  exe- 
cutors for  these  female  annuitants  for  their 
separate  use,  independently  and  exclusively  of  any 
husband  or  husbands,  and  without  being  subject 
to  their  debts,  control,  or  engagements,  and  snch 
annuities  and  interests  to  be  payable  only  by 
acknowledgment  in  their  own  writing.  In  case 
any  one  of  the  said  three  annuitants,  and  in  case 
either  Miss  Cumberlege  or  Mrs.  Cautley  shall 
become  a  bankrupt,  or  take  relief  Eis  an  insolvent 
debtor,  or  sell,  assign,  mortgage,  or  otherwise 
dispose  of  the  annual  sum  or  interest  bequeathed 
to  her,  then  the  same  shall  cease  and  tall  into  and 
become  part  of  my  residuary  estate  as  though  she 
was  actually  dead,  except  in  respect  of  Mrs. 
Cautley,  whose  legacy  is  to  g^  to  her  children 
according  to  her  appointment,  and  in  default  to 
them  absolutely." 

The  testator  died  on  the  l-2th  Dec.  1860.  Upon 
Mrs.  Cautley's  marriage  a  settlement  was  executed 
whereby  Mr.  Cautley  covenanted  to  settle  all  future 
acquired  property  upon  himself  and  his  wife,  for 
their  joint  lives,  and  then  for  their  children,  as 
they  or  the  survivor  of  them  should  appoint,  and 
in  de&tult  of  appointment  equally. 

Mrs.  Cautley  died  on  the  9th  July  1867,  leaving 
her  husband  her  surviving  without  naving  become 
bankrupt  or  insolvent,  or  having  sold  or  in  any 
way  incumbered  the  interest  bequeatlasd  to  her  by 
the  will  of  her  uncle  Samuel  Ware.  By  her  will, 
dated  the  6th  Aug.  1866,  in  pursuance  of  the  power 
given  her  by  the  will  of  her  uncle,  Samuel  Ware, 
Mrs.  Cautley  appointed  the  10,0002.  to  be  divided 
equally  among  her  four  children. 

Upon  the  death  of  Samuel  Ware,  legacy  duty 
was  paid  upon  the  legacy  to  Mrs.  Cautley,  and  the 
Commissioners  of  Inland  Bevenue  now  required  Mr. 
Cautley  to  take  out  letters  of  administration  to  his 
wife  in  respect  of  that  legacy,  in  which  case  the  child- 
ren would  afterwards  have  to  pay  succession  duty, 
as  they  contended  that  the  legacy  was  bequeathed 
in  trust  for  Mrs.  Cautley  absolutely,  though  not 
indefeasibly,  and  in  trust  for  her  during  her  life 
for  her  separate  nse,  and  that  it  was  not  bequeathed 
in  trust  for  her  children,  unless  she  should  become 
bankrupt  or  insolvent,  or  soil,  or  otherwise  dispose 
of  the  annual  interest  of  the  10,0002. ;  and  that 
accordingly,  inasmuch  as  no  snch  event  happened, 
upon  her  aeath,  her  husband  became,  or  on  taking 
out  administration  to  her,  would  become,  entitled 
to  that  sum. 

Under  these  circumstances  the  executors  of  the 
will  of  Samuel  Ware,  with  the  consent  of  the 
Commissioners  of  Inland  Bevenue,  presented  the 
present  petition,  praying  for  the  direction  of  the 
court  as  to  whetner  Mr.  Cautley  ought  to  take 
out  administration  to  his  wife  in  respect  of  the 
legacy  bMueathed  to  her  by  the  will  of  her  uncle 
Samuel  Ware. 

On  behalf  of  the  petitioners,  it  was  submitted 
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that  the  10,000?.  was  bequeathed  in  the  first  place 
in  trust  for  Mrs.  Cautley  during  her  life  for  her 
separate  use,  with  a  proviso  determining  her  life 
interest  iu  case  she  should  become  bankrupt  or 
insolvent,  or  in  any  way  incumber  such  sum,  and 
subject  to  such  determinable  life  interest  was  be- 
queathed to  her  children  according  to  her  apiwint- 
mcnt,  and  that  therefore  her  will  operated  as  a 
valid  appointment  of  such  sum  among  her  four 
children. 

Amphhtl,  Q.C.  and  A.  Bailoy  appeared  in  stip- 
port  of  the  petition. 

W.  W.  Kardake,  for  the  Commissioners  of  In- 
land Revenue,  contended  that  the  gift  to  Mrs. 
Cautley  was  in  the  first  instance  absolute,  and  not 
being  within  the  express  words  of  the  subsequent 
limitations,  thei-e  was  nothing  in  the  will  to  cut  it 
down,  aud  that  therefore  the  husband  must  take 
out  administration  to  Mrs.  Cautley.  He  referred 
to  the  following  authorities : 

Haxvkun  on  Wills,  p.  267  ; 

WhittcU  V.  Dudin, 2  J.  &  W.  279  ;      ■ 

Huhne  v.  Huhne,  9  Sim.  611; 

Mayer  v.  Toiouentl,  3  Beav.  443 ; 

Arnold  v.  Arnold,  16  Sim.  iM ; 

Campbell  v.  Brownrigg,  1  Ph.  .SOI ; 

Winckworth  v.  Winckworth,  8  Beav.  576; 

Eaton  V.  Barker,  2  Coll.  Ch.  124. 

The  YicE-CuAXCELLOR  said :  I  have  some  doubt 
whether  I  ought  to  entertain  this  petition,  which 
is  to  decide  a  questiou  between  the  Crown  and  a 
subject.  However,  it  has  been  agreed  that  the 
question  as  to  the  interest  of  the  Crown  shall  be 
decided  upon  this  petition,  and  the  parties  desire 
to  have  my  decision.  That  is  the  only  subject  on 
which  I  have  any  doubt.  Upon  the  construction 
of  the  will  I  have  not  the  shadow  of  a  doubt.  No- 
thing can  be  plainer.  The  rule  which  is  para- 
mount is,  that  the  will  is  to  be  construed  accord- 
ing to  the  expressions  of  the  testator  and  the 
meaning  which  his  e^mressions  convey.  The  other 
rule,  which  Mr.  Karslake  has  alluded  to,  is  equally 
clear  and  equally  rational.  If  the  gift  is  made  in 
absolute  tenus,  and  there  is  afterwards  introduced 
a  qualification  of  that  gift,  the  qualification  can 
only  be  applied  exactly  within  the  limits  and  ac- 
cording to  the  terms  which  the  testator  prescribes. 
Subject  to  the  event  within  those  terms  the  gift 
may  be  read  as  if  the  qualification  did  not  exist. 
The  thing  to  which  the  qnalification  is  applied  has 
no  existence,  and  the  words  of  the  will  therefore 
have  no  application.  Kothing  is  so  plain  as  the 
will  in  this  case.  It  begins,  as  Mr.  Karslake  has 
very  truly  said,  with  an  absolute  gift;  but  it  does 
not  stop  there,  it  does  not  even  pause  there.  The 
testator  having  used  that  expression  "  absolutely," 
he  says,  "  That  is  not  what  I  mean,  because  that 
absolute  interest  is  to  be  subject  to  what  I  shall 
hereafter  say."  Ther^ifter  he  says — I  am  not 
'quoting  his  words — ^but  his  meaning  is,  "  Although 
I  have  used  that  expression  'absolutelv'  that 
is  not  what  I  mean,  for  as  to  Miss  Cumberlege  and 
Mrs.  Cautley — two  of  the  annuitants — I  mean  that 
those  two  laidies  shall  have  life  interests  in  what  I 
have  -purported  to  give  them  absolutely — in  any 
«vent  they  are  to  have  only  life  interests — a  mar- 
ried woman  is  to  have  it  for  her  separate  use,  but 
at  all  events  only  a  life  interest,  ana  then  this  may 
happen,  some  persons  whom  I  do  not  mean  to  be 
the  objects  of  my  bounty,  may,  through  the  mis- 
conduct or  misfortune  of  Mrs.  Cauttey,  have  a 
daim.  I  do  not  mean  that  to  happen.  If  both  Miss 


Cumberlege  and  Mrs.  Cautley  should  become  bank- 
rupt or  insolvent  the  money  will  fall  into  the  resi- 
due, but  that  is  not  all  I  mean,  because  Miss 
Cumberlege  having  no  children,  and  Mrs.  Cautley 
having  a  family,  then  I  direct  that  instead  of  her 
share  falling  into  the  residue  it  shall  go  as  she 
shall  appoint,  or  iu  default  to  her  children.  Could 
any  intention  be  more  clearly  expressed  ?  Conid 
any  intention  be  more  eminently  rational  ?  And 
all  the  cases  upon  which  Mr.  Karslake  has  relied 
are  perfectly  in  accordance  .with  the  construction 
which  I  put  upon  this  will.  They  were  cases  in 
which  the  event  of  the  qualification  did  not  happen, 
and  therefore  the  absolute  gift  prevailed — that  was 
because  there  was  a  clear  absolute  gift  and  nothing 
in  contravention  of  it.  Nothing  had  happened  to 
which  the  qualification  could  apply ;  and,  therefore, 
the  decisions  were  as  they  were,  in  all  those 
numerous  cases  which  Mr.  Karslake's  g;reat  in- 
dustry has  brought  forward  upon  this  occasion. 
There  is  not  a  word  in  these  cases  which  iuterferes 
with  the  interpretation  of  this  wilL  Any  of  the 
children  in  Mrs.  Cautley's  lifetime  might  have 
filed  a  bill  to  hiive  their  right  declared ;  the  repre- 
sentative of  any  one  of  them  who  was  dead  might 
have  done  so  to  have  that  right  asserted  which  i.-; 
clearly  possessed.  The  right  of  the  children  rests 
wholly  upon  the  testator's  will,  the  words  of  which 
are  too  clear  to  admit  of  any  serious  doubt.  I  am 
therefore  of  opinion  that  letters  of  administration 
ought  not  to  be  taken  out  by  Mr.  Cautley  in  re- 
spect of  this  legacy  of  10,000/.,  and  that  Mrs.  Caut- 
ley's  will  operated  as  a  valid  appointment  of  that 
sum  among  her  children. 

Solicitors  for  the  petitioners,  Bailey,  Shaw,  Smith, 
and  Bailey. 

Solicitor  to  the  Crown,  Solicitor  to  the  Iidand 
Bevenuc. 


Saltu-Jay,  Bee.  9,  1871. 
GoccH  t>.  Bace. 

rradicc—V-'etiiia  onier — Petition /or — Title — 

Trustee  Act  mo  (13  S'  14  Vict.  c.  60),  s.  43. 

When  a  purcltascr  prcteiUed  a  pciitiou  for  a  vegltng 

order  ititiiuled  iti  the  cause  only  tlie  pelUion  wat 

ordered  to  he  amended  by  intitttlitig  U  under  the 

Trustee  Act  1850. 
Tius  was  a  petition  on  behalf  of  a  purchaser  of 
certain  real  estates  for  a  vesting  order,  the  vendor, 
iu  whom  the  legal  estate  was  outstanding,  being 
out  of  the  jurismction. 

The  property  had  been  sold  under  a  decree  in  a 
creditor's  administration  suit,  aud  the  petition  was 
presented  in  the  cause  only. 

Qrosveaor  Wood,  in  support  of  the  petition,  sub- 
mitted that  it  was  not  necessary  for  the  petition  to 
be  intituled  in  the  matter  of  the  Trustee  Act  ISoO, 
but  that  it  was  sufficient  to  intitule  it  in  the  cause 
only.    He  referred  to 

Wood  V.  Beetlestone,  1  K.  i  J.  213 ; 

Viscountess  D'Adhemar  v.  Bertrand,  35  Bear.  W. 

The  Vice-Chakceiu)r  ordered  the  petition  to  be 
amended  by  intituling  it  in  the  matter  of  the 
Trustee  Act  18-50,  and  upon  that  being  done, 
g^nted  the  order  as  prayed. 

Solicitors  :  Milne,  KiMle,  and  Mettor. 
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Saturday,  Dec.  9, 1871. 
Atxobnet-General  v.  Clements. 
Settletncni — Trust  for  wife  in  default  of  children — 
Death  of  husband  —  Possibility  of  posthumous 
<7i  ildren — Application  premature. 
A  fund  in  court  was  settkd  upon  a  married  woman 
nhsohttehj  in  d^fatdt  of  issim.    The  woman  gave 
birth  to  a  stillborn  child  on  the  1st  June  1871, 
and   her    husband    died    on    the    \Wi    of    the 
same  vionth.    TJiere  was  no  other  issue.    On  an 
appUration  by  the  woman  on  the  9th  Dec.  follow- 
ing, that  the  fund  be  paid  to  her, 
Held,  that  the  applicaiion  was  premature. 
This  was  an  application  on  oehalf  of  Eliza  Alice, 
Clements,  that  a  sum  of  467i.  now  standing  to  the 
credit  of  this  cause  to  "  The  account  of  the  settle- 
ment of  Eliea  Alice  Clements,  wife  of  the  defendant 
Allen   Clements,"    might  be  transferred  to  her 
under  the  followine  circumstances.  Mrs.  Clements 
was  married  on  the  7th  Nov.  1870,  by  a  licence 
which  her  husband  had  obtained  by  making  certain 
false  declarations,  in  consequence  of  which  this 
suit  was  instituted.   By  a  decree  made  on  the  25th 
April  1871  (reported  24  L.  T.  Eep.  N.  S.  3&t),  it 
was  ordered  that,  Allen  Clements  uaving  incurred 
a  forfeiture  of  all  his  wife's  present  and  future 
property,  under  the  Marriage  Act  (4  Geo.  4,  c.  76, 
s.  23),  the  property  to  which  she,  or  he  in  her 
right,  was  at  present  entitled,  should  be  paid  into 
court  to  the  aboTe-mentioned  account,  to  be  held 
in  trust  for  Mrs.  Clements  for  life,  and  after  her 
decease,  in  trust  for  such  of  her  children  as  being 
sons  thould  attain  twenty-one,  or  being  daughters 
should  attain  thafcage  or  marry,  and  if  thire  should 
be  no  such  child,  and  Mrs.  Clements  should  survive 
her  husband,  in  trust  for  her  executors,  adminis- 
trators and  assigns. 

On  the  1st  June  1871  Mrs.  Clements  gave  birth 
to  a  stillborn  child,  and  on  the  12th  of  the  same 
month  her  husband  died. 

Mrs.  Clements  having  attained  the  age  of  twenty- 
one  on  the  10th  Aug.  1871,  now  applied  to  have 
the  above-mentionea  fund  in  court  transferred  to 
her,  as  in  the  events  that  had  happened  she  was 
absolutely  entitled  to  the  same. 
S.  Hunter  appeared  in  support  of  the  petition. 
The  Vice-Chan c£LLOR  was  of  opinion  that  the 
application  was  premature,  and  directed  the  peti- 
tion to  stand  over  until  nine  months  from  the 
death  of  the  husband  had  expired,  when,  upon  an 
affidavit  that  no  child  had  been  bom,  he  would 
make  the  order  as  prayed. 
Solicitor,  William  Haigh,  Jun. 


Saturday,  Bee.  9, 1871. 

Wakman  v.  Zeal. 

Practice — Administration  suit — Vanjing  decree — 

23rd  General  Order,  mU  21. 
Where  fuilher  proceedings  in  an  administration  suit 

beea/me  necessary,  the  court  aUowed  a  decree  to 

be  varied  by  inserting  a  direction  that  any  of  the 

parties  be  at  liberty  to  apply. 
The  petition  in  this  case  asked  that  a  decree  made 
in  UuB  suit  might  be  varied  by  inserting  therein 
a  direotion  for  any  of  the  parties  to  have  liberty  to 
apply. 

The  suit  was  instituted  for  the  administration  of 
the  estate  of  John  Coleman,  who,  br  his  will, 
d*ted  22nd  Aug.  1844,  devised  and  bequeathed 


to  trustees  all  his  real  and  personal  estate,  in  trust 
for  his  wife  for  life,  and  after  her  decease  in  trust 
to  sell  and  convert  the  same,  and  divide  the  pro- 
ceeds equally  among  his  children.  On  the  9th 
Nov,  1868,  a  decree  was  made  whereby  it 
was  declared  that  the  trusts  of  the  will  ought  to 
be  performed  and  carried  into  execution,  but  the 
decree  omitted  to  reserve  the  usual  direction  for 
liberty  to  apply. 

Sarah  Coleman,  the  tenant  for  hfe  of  the  pro- 
perty, died  on  the  13th  July  1871,  whereupon 
it  became  necessary  to  sell  and  convert  the  real 
and  personal  estate  of  the  testator.  The  de- 
fendant, the  surviving  trustee  of  the  will,  having 
been  advised  that  he  could  not  safely  execute  the 
trusts  of  the  will  without  the  direction  <)i  the 
court,  the  petitioners  now  applied  that  the  decree 
of  the  9th  Nov.  1868,  which  had  not  been  enrolled, 
might  be  rectified  by  inserting  a  direction  that 
any  of  the  parties  bo  at  liberty  to  apply,  and  that 
the  testator's  real  estate  might  be  sold  under  the 
direction  of  the  court. 

Batten,  in  support  ot  the  petition,  referred  to  23 
General  Orders,  rule  21,  where  it  was  provided  that 
clerical  mistakes  in  decrees  or  orders,  or  errors 
arising  from  any  accidental  slip  or  omission,  may 
at  any  time  before  inrolment  be  corrected  upon 
motion  or  petition,  without  the  form  and  expense 
of  a  re-hearing.    He  also  referred  to 

Atlcem  V.  Peddle,  14  Sim.  301 ; 

Bird  V.  Heath,  6  Hare,  236. 

Kay,  Q.C.  and  W.  W.  Cooper  appeared  for  the 
respondent. 

The  ViCE-CiiANCELLOR,  being  of  opinion  that  tho 
omission  was  of  such  a  description  as  might  be  cor- 
rected by  petition  under  the  23rd  General  Order 
rule  21,  granted  the  application. 

Solicitors  for  the  petitioners,  WaTUilce  and  Letts. 

Solicitors  for  the  respondents,  Oodwin  and 
Pickett,  agents  for  H.  Pianiger  and  Son, Westbury. 


Common  I/ain  Courtd. 


COVBT  OF  QTHBEVS  BEB'CE. 

Beported  \tj  3.  Ssobtt,  M.  W.  MrKti.UR.  and  J.  P. 
AsriSAix,  Esqn.,  Barristen-at-Law, 

Tuesday,  Mag  30, 1871. 

Beckett  v.  Tub  West  of  Enoland  Mabiks 

Insvbance  Company  (Limited). 

Marine  insurance — Construction  of  policy — Incep- 
tion of  risk — Policy  on  freight — Goods  not  on 
board— At  and  from. 

A  ship  was  chartered  to  carry  a  cargo  from  Liver- 
pool to  Lagos,  on  tlie  west  coast  of  Africa,  titere 
discharge  and  reload  another  cargo  for  tho  United 
Kingdom,  in  consideration  of  a  lump  sum  by  waif 
of  freiglU,  payable  half  before  sailing  from  Liver- 
pool, half  on  delivei'y  of  tJie  hotneward  cargo. 
The  fiaintiff,  the  shipowner,  effected  an  inswance 
on  freigJU  "  at  and  from  Lagos,"  mtd  tlie  policy 
contained  <t  cZau«e  wheireby  tlte  defendants,  tne 
insurance  emnpawj,  agreed  tlvat  tlie  insurance 
"  sluiU  commence  -upon  freight  and  goods  or  mer- 
cha^idise  aforesaid  from  tlte  loading  of  the  said 
goods  or  merchandixe  on  board  the  said  ship  or 
vessel  at  as  above."  The  ship  teas  lost  before  she 
had  shipped  any  of  her  hometcard  cargo. 


Digitized  by 


Google 


740— Vol.  XXV.,  N.  s.] 


THE  LAW  TIMES   REPORTS. 


[Jon.  20,  1872 


Q.  B.]         Beckett  v.  Tub  West  of  Ekolaxo  Mabike  Insvbance  OoMPAjrr  (Lisuted). 


[Q.B. 


Held,  that  this  elatue  precluded  the  plaintiff  from 

ree«vering  against  tlte  itnderwritert,  although  the 

freight  viat  diartered  freight. 
Declabation  on  a  policy  of  insarance  (afterwards 
set  out),  upon  freight  to  be  earned  by  the  ship 
Oein,  under  a  charter  party  (afterwards  set  out), 
lost  or  not  lost,  at  and  from  Lagos  and  [or']  any 
place  or  places  on  the  west  cost  of  Africa,  between 
Cape  Palmas  and  Cape  Formosa  to  any  port  of 
call,  and  \_or']  discharge  in  the  United  Kingdom ; 
the  insarance  to  commence  upon  the  freight  and 
goods  or  merchandise  aforesaid  from  the  loading 
of  the  said  goods  or  merchandise  on  board  the 
said  vessel,  alleging  interest  in  the  freight,  and 
loss  of  the  vessel  by  the  perils  insured  against 
whilst  in  Lagos  Boacte  and  during  the  continuance 
of  the  risk.  Pleas :  First,  denial  that  the  defen- 
dants became  insurers ;  secondly,  denial  of  in- 
terest ;  thirdly,  that  the  policy  was  not  made  tor 
the  benefit,  or  by  the  authority,  of  thesMd  persons 
interested  as  alleged ;  fourthlv,  denial  that  the 
ship  was  under  charter;  fifthfv,  denial  of  loss; 
sixthly,  that  the  loss  of  the  said  ship  and  subject- 
matter  of  insurance  did  not  happen  during  the 
continuance  of  the  said  risk,  but  before  the  same 
had  commenced,  aud  before  the  said  ship  was  at 
La^os,  or  any  place  on  the  west  coast  of  Africa 
between  Cape  Palmos  and  Cape  Formosa,  within 
the  meaning  of  the  said  policy. 

On  these  please  the  plaintiffs  joined  issue. 

At  the  tnal  before  Blackburn,  J.,  at  Guildhall, 
sittings  after  Michaelmas  Term,  1870,  it  appeared 
that  the  plaintiff  was  a  shipowner  at  Glasgow,  and 
that  the  defendants  were  an  Insurance  Company, 
carrying  on  business  at  Exeter.  On  the  26th 
April  1869  a  charter-party  was  entered  into  be- 
tween the  plaintiff  and  Messrs.  Holland,  Jaques, 
aud  Co.,  in  the  following  terms : 

London,  24th  April,  1869. 
liirerpaiol,  26th  April,  1879. 
[Charter-partv.l 

It  is  this  day  mntaally  aereed  between  John  Beckett, 
Esq.,  owner  of  the  erood  ship  or  vessel  called  the  Qem, 
A  1  red.,  of  the  measnrement  of  120  tons  or  thereaboats, 
now  in  Liverpool,  and  Messrs.  Holland,  Jaqnes,  and  Co., 
of  London,  merchants,  that  the  said  ship  being  ti|rl>t, 
Btaanoh,  and  strong',  and  every  way  fitted  for  the  YOjuge, 
shall  reoeive  and  take  on  boafd  in  one  of  the  docks  and 
river  for  gunpowder,  all  such  lawful  goods  or  merohao- 
disc  as  the  charterers  or  their  agents,  may  send  alongside, 
and  shall  forthwith  proceed  and  deliver  the  same  at  any 
place  or  places  on  the  West  Coast  of  Africa  agreeable  to 
bills  of  lading,  as  directed  by  Urn  charterers'  agent, 
between  Cape  I^ma4  and  Cape  Formosa  inclusive,  and 
reload  a  full  and  complete  cargo  of  African  produce ;  the 
vessel  to  load  a  full  cargo  if  required  inside  Lagos  Bar, 
which  the  said  merchants  bind  themselves  to  ship,  ^., 
and  being  so  loaded  shall  therewith  proceed  to  London 
and  deliver  the  same  (the  act  of  Ood,  to.,  excepted). 
The  freight  to  be  paid  as  follows  :  In  full  for  the  round 
the  lump  anm  of  6001.  payable  by  charterers,  acceptance 
at  three  months'  date  for  8001.  from  day  of  clearing,  and 
the  balance  on  correct  delivery  of  the  return  cargo,  as 
customary,  in  cash.  Fifty  miming  days,  &o.  [Here  fol- 
low various  immaterial  clauses.] 

(  HOLUAND,  JaQVU,  AMD    Oo. 
IJOHN  BCCKBTT. 


Signed 


Pursnont  to  the  charter-party,  an  ontward  cargo 
was  shipped  at  Liverpool  by  the  charterers,  con- 
sisting of  eleven  bales  of  cotton  goods,  to  be  de- 
livered at  the  port  of  Jellah  Coffie,  on  the  West 
Coast  of  Africa,  and  of  one  hundred  cases  of 
hatchets,  and  fifty  tons  of  salt,  and  a  quantity  of 
mats  for  dunnage  to  be  deUvered  at  ikgos,  and 
for  this  cargo  the  master  signed  bills  of  lading 
on  10th  May. 


On  11th  May  the  policy  in  question  was  effected 
by  the  plaintiff's  brokers,  and  its  material  parts 
are  as  follow : 

West  of  England  Insoranoe  Company  (Limited). 
No.  4806.    SOOI. 

Whereas  Walker,  Xartin  and  Todd  have  tepraaentod 
to  the  West  of  England  Marine  Insurance  Company 
(Limited)  that  they  are  interested  in  or  duly  autho- 
rised as  owner,  agent,  or  otherwise  to  make  the  insur- 
ance hereinafter  mentioned  and  described  with  the 
said  company,  and  havs  promised  or  otherwise  obliged 
themselves  to  pay  forthwilh  for  the  use  of  the  sud  com- 
pany at  the  otBoe  of  the  said  company  the  sum  of  6(.  ••  a 
premium  or  consideration  at  and  after  the  rate  of  4i0<.per 
cent,  for  such  insurance ;  now  this  policy  of  insurance 
witnesseth  that,  in  oonsideration  of  the  premises,  the  said 
company  promises  and  agrees  with  the  said  Walker, 
Martin,  and  Todd,  their  executors,  administrators,  and 
assigns,  that  the  said  company  will  pay  and  make  good 
all  such  losses  and  damages  hereinafter  expressed  as 
may  happen  to  be  subject  matter  of  this  policy,  and  may 
attach  to  this  policy  in  respect  the  sum  of  SOOt.  hereby 
declared  to  be  upon  freight  valued  at  3001.  the  ship  or  ves- 
sel called  the  Oem,  whereof  is  at  present  master, 
or  whoever  shall  go  for  master  of  the  said  ship  or  vessel, 
lost  or  not  lost,  at  and  from  La^s,  and,  [or]  any  plooe  or 
places  on  the  west  coast  of  Africa  between  Cape  Palmaa 
and  Cape  Formosa,  to  any  port  of  call  and  [orl 
discharge  in  the  United  Kingdom,  including  all  risk  of 
eraft,  warranto  1  f  e«  of  captures  and  seisures,  and  the 
consequences  of  any  attempts  thereat. 

And  the  said  company  promises  and  agrees  that  the 
insurance  aforesaid  skall  commence  upon  the  freight  and 
goods  or  merchandise  aforesaid,  from  the  loading  Uie  said 
goods  or  merchandise  on  board  the  said  ship  or  vessel  at 
as  above,  and  continue  until  the  said  goods  or  merohon- 
dise  be  discharged  and  safely  landed  as  at  above ;  and 
that  it  shall  be  lawful  for  the  said  ship  or  vessd  to 
proceed  and  sail  to  and  touch  and  stay  at  any  ports  or 
places  whatsoever  in  the  course  of  hor  said  voyage  for  all 
necessary  purposes,  without  prejudice  to  this  insurance, 
and  touching  the  adventures  and  perils,  &o.  (Here  follow 
the  usual  perils  insured  i^inat,  the  suing  and  la- 
bouring clause,  and  certain  warranties,  free  firom 
average  under  5  per  cent.,  and  ship  and  freight,  war- 
ranted free,  average  under  3  per  cent.,  unless  general,  or 
the  ship  be  stranded.]  In  witness  whereof  the  said 
company  have  hereunto  set  their  common  seal  at  Exeter 
the  11th  May  1869. 

The  Gem  left  Liverpool  on  11th  May,  and  arrived 
at  Jellah  Coffie  on  12th  July  1869,  tad  there  dis- 
charged the  eleven  bales  of  cotton  shipped  tor  that 
place,  and  after  three  days*  delay  proceeded  for 
Lagos.  On  18th  July  1869,  she  arrived  iu  Lagos 
roads.  Between  Lagos  roads  and  Lagos  harbour 
there  is  a  bar  which  makes  it  necessary  for  ships 
drawing  more  than  9ft.  of  water  to  discharge  part 
of  their  cargo  into  lighters  in  the  roads,  so  aa  to 
enable  them  to  get  over  the  bar  into  the  harbour. 
Vessels  usually  discharged  part,  if  not  all,  of  their 
cargoes  in  Lagos  roads,  aud  when  the  Oem  arrived 
there,  several  vessels  were  then  discharging  in  that 
place.  On  19th  July,  the  master  gave  notice  to 
the  consignees  that  the  ship  was  ready  for  dis- 
charging m  the  roods,  and  on  21st  July  a  portion 
of  the  cargo  was  discharged,  and  the  discharge 
continued  down  to  29th  July,  when  the  ship  had  87 
tons  on  board,  aud  was  drawing  only  SJft.  of  water, 
and  thereupon  the  master  apphed  to  the  consignees 
for  a  tug  and  pilot  to  take  tne  ship  inside  the  bv 
to  enabfe  her  to  finish  the  dischaivc  there,  and  to 
commence  reloading  the  homewardcargo  in  Lagos 
harbour.  On  5th  Aug.  a  pilot  came  on  board  and 
a  tug  took  the  Oetn  in  tow,  and  they  proceeded  for 
the  harbour,  but  in  crossing  the  bar  tne  Oem  struck 
the  ground  and  broke  the  tow.  rope,  and  was 
obliged  to  put  back  into  the  roads.  The  Gem 
remained  at  anchor  in  the  roods,  without  dis- 
charging any  more  cargo,  until  11th  Aug.  when 
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another  attempt  was  made  to  tow  the  Oem  across 
the  bar,  but  she  again  struck  the  g^und,  and  the 
tu^  was  unable  to  get  her  off.  The  Gem  ultimately 
drifted  on  the  beach,  and  was  abandoned.  No 
portion  of  the  homeward  cargo  had  been  shipped. 

Upon  these  facts,  Blackburn,  J.,  ruled  that  the 
Gem  had  arrired  "  at "  Lagoe  within  the  meaning 
of  the  policy,  and  so  directed  the  jury,  and  a 
verdict  was  entered  for  the  plaintiff  for  300J.,  but 
leave  was  reserved  to  the  defendants  to  move  to 
enter  a  verdict,  if  the  court  should  be  of  opinion 
that  Blackburn,  J.  was  wrong  in  his  ruling.  The 
words  in  the  policy — ^"The  insurance  aforesaid 
shall  commence  upon  the  freight  and  goods  or 
merchandise  aforesaid  from  the  loading  of  the 
said  goods  or  merchandise  on  board  the  said  ship 
or  vessel  at  as  above" — ^were  not  in  any  way 
brought  to  the  attention  of  Blackburn,  J.  or  the 
jury  during  the  trial. 

On  Jan.  11,  1871,  the  defendants  moved  pnr> 
snaut  to  the  lease  reserved,  and  brought  to  the 
attention  of  the  court  the  above  clause  of  the 
policy,  and  obtained  a  rule  calling  upon  the  plain- 
tiffs to  "  show  cause  why  the  verdict  obtained  in 
this  cause  should  not  be  set  aside  and  a  verdict 
entered  for  the  defendants  instead  thereof,  on  the 
gpx>und  that  the  risk  had  not  attached  when  the 
ship  was  lost." 

Aay  30. — Maniaiy,  Q.  C.  (Barnard  with  him) 
showed  cause. — ^This  was  a  policy  on  chartered 
freight.  It  is  not  so  expressed  in  the  policy,  but 
it  was  so  in  point  of  fact.  The  voyage,  therefore, 
must  be  considered  as  a  whole,  and  the  moment 
the  vessel  arrived  at  Lagos  the  policy  attached. 
The  ship  had  already  broken  ground  upon  the 
voyage  on  which  the  freight  was  to  be  earned  under 
the  charter  party  by  sailing  from  Liverpool,  and 
on  her  arrival  at  Lagos  the  risk  commenced. 
When  she  was  ia  Lagos  Boads  she  was  "  at " 
Lagos  within  the  meaning  of  the  policy.  The 
foot  that  she  had  not  discnai^ed  the  whole  of  her 
outward  cargo  cannot  affect  the  plaintiff's  right 
to  recover :  (Foley  y.  The  United  Fire  and  Marine 
Insurance  Conipany  of  Sydney,  L.  Bep.  5  C.  F. 
155 ;  22  L.  T.  Bep.  N.  S.  108.)  The  clause  in  the 
charter  party  which  provides  that  the  insurance 
shall  commence  when  goods  are  on  board  cannot 
apply  to  freight.  No  doubt  if  the  policy  were  on 
goods  or  ship  it  would  prevent  the  plaintiff  firom 
recovering,  out  with  respect  to  freight  can  have 
no  more  effect  than  if  it  were  omitted  altogether. 
If  it  should  be  held  binding  it  will  have  the  effect  of 
rendering  void  the  word  "  at,"  as  the  freight  would 
have  been  uninsured  during  the  greater  part  of 
the  time  the  ship  was  at  Lagos.  The  policy  in 
Foley  V.  The  United  Fire  and  Mari>te  Ineiirancc 
Company  of  Sydney  {tnip.)  was  upon  chartered 
freight  "at  and  from  Mauritius  to  rice  ports;" 
and  Kelly,  C.B.  says  : — "  It  seems  to  me  that  it 
would  be  a  strained  construction  of  the  policy 
to  subdivide  the  period  during  which  the  ship  was 
at  Fort  Louis  into  two  portions,  and  to  say  that 
she  shall  not  be  insured  for  more  than  one  of  these 
two  portions."  This  clause  in  the  policy  is  only 
the  ordinary  printed  form  of  the  company's  poli- 
cies, and  cannot  override  an  express  stipulation 
appivin^  to  a  particular  adventure. 

Watktn  WiUiama  (Sir  O.  Honyman,  Q.C.,  with 
him)  in  support  of  the  rule. — The  plaintiff  admits 
that  if  thu  were  a  policy  in  goods,  this  clause 
would  bar  his  claim,  and  we  contend  that  with  this 
special  clause  in  the  policy  the  words  in  this  case 


can  applv  only  to  freight.  The  clause  is  printed 
and  used  in  policies  on  goods  also.  "At  and 
from  "  are  words  used  in  the  ordinary  form  of  the 
the  policy,  and  must  be  qualified  by  the  meaning 
to  be  given  to  the  special  clause.  The  risk  did  not 
commence  until  the  goo<l8  were  laden  on  board, 
and  in  this  case  the  outward  cargo  was  not  dis- 
charged. [CocKBUBN,  C.  J.— The  plaintiff  was  en- 
titled to  his  freight  whether  the  goods  were  loaded 
or  not.  He  gets  his  chartered  freight  indepen- 
dently of  the  loading.  The  assured  cannot  have 
intended  that  the  poUcy  should  not  be  the  same  as 
the  risk.]  Whether  the  assured  did  or  not  cannot 
affect  the  defendants,  as  the  brokers  made  the 
policy,  and  they  clearly  so  intended.  Again,  there 
IB  a  difference  between  freight  and  chartered 
freight.  [Biaokburn,  J. — It  has  been  settled  for 
a  century  that  "  freight "  must  be  construed  in  a 
policv  in  its  widest  sense.]  Ordinary  policies  on 
freight  are  made  quite  irrespective  of  the  goods 
being  laden  on  board. 

Winter r.  Haldimand,  3  B.  A  Ad.  &19 ; 

Potter  V.  BanHn,  L.  Bep.  3  C.  P.  562 ;  18  L.  T.  Bep. 

N.  S.  712;  and  in  the  Exoheqaer Chamber:  L.  Ber> 

5  C.  P.  341 ;  22  L.  T.  Bep.  N.  S.  347. 

The  time  for  the  commencement  of  the  insurance 
is  fixed  in  order  to  avoid  the  risk  of  the  most 
critical  part  of  the  voyage,  viz.,  that  during  which 
the  vessel  lies  off  a  dangerous  port,  as  in  the 
present  instance,  and  the  words  of  the  policy  are 
expressly  framed  to  meet  decided  cases.  The 
trade  on  the  west  coast  of  Africa  is  peculiar,  being 
a  barter  trade,  consequently  large  quantities  of 
nuts,  oil,  and  other  African  produce  are  constantly 
in  store  waiting  for  ships,  wnich,  therefore,  have  a 
homeward  cargo  always  ready  for  them.  Then  it 
might  be  said,  that  a  policy  of  insurance  always 
attached  on  the  arrival  of  the  ship.  This  clause  is 
inserted  to  prevent  the  attaching  at  that  period, 
and  the  meaning  of  it  is,  that  the  risk  shall  not 
commence  until  the  cargo  is  loaded,  and  only  then 
Should  the  court  decide  against  the  underwriters 
of  the  present  policy,  more  stringent  terms  must  be 
devised  and  inserted  into  policies  in  order  toexpress 
theirobvions  intention  as  to  the  inception  of  the  risk. 
This  policy  is  not  in  the  ordinary  form  of  Lloyd's 
policy ;  it  is  a  special  form.  In  Lloyd's  policies, 
where  an  insurance  is  effected  on  freight,  it  is  so 
expressed  in  the  margin  of  the  policy,  without  the 
general  form  being  in  any  way  altered,  and  the 
clause  as  to  the  attaching  of  the  policy  is 
"  beginning  the  adventure  upon  the  said  goods  and 
merchandises  from  the  loading  thereof  on  board 
the  said  ship,"  which  words  are  only  applicable  to 
a  poliqr  on  ship  or  goods.  This  policy  declares  the 
insurance  to  be  on  freight  in  the  body  of  the  policy 
and  is  on  nothing  else,  and  there  is  a  special  clause 
that  "  the  insurance  aforesaid  shall  commence  upon 
the  freight  and  goods  or  merchandise  aforesaid 
from  the  loading,  &c.  In  this  poUcy  this  clause 
can  only  apply  to  freight. 

CocKBUBK,  C.  J. — I  am  of  opinion  that  this  rule 
must  be  made  absolute.  The  words  used  are  plain, 
precise,  and  perfectly  intelligible ;  they  mean  that 
the  risk  shall  not  attach  until  the  goods  are  actually 
on  board.  I  did  not  at  first  understand  how  or 
why  such  a  stipulation  as  the  one  in  question  should 
be  introduced  or  submitted  to  on  the  part  of  the 
plaintiff,  the  shipowner,  seeing  that  his  remunera- 
tion on  the  chtui^r-party — his  freight  (the  term 
being  applied  to  whatever  was  earned  by  the 
vess3) — was  in  no  wise  dependent  on  the  loading 
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and  carrying  of  the  goods,  but  was  for  the  use  of 
his  vessel,  whether  a  cargo  was  carried  or  not. 
Therefore,  it  struck  me  that  if  there  was  any  way 
in  which  we  could  read  these  words,  reddendo 
singula  srnrjnVs,  the  argument  of  Mr.  l£anisty 
might  prevail ;  but  I  think  the  answer  given  by 
Mr.  Watkin  Williams  quite  conclusive,  firet,  that 
this  clause  being  part  of  a  printed  form  of  policy 
oannot  be  intended  to  apply  to  goods,  for  the 
simple  reason  that  until  they  were  loaded  the  risk 
did  not  attach ;  but  besides  that  I  think  Mr. 
Williams  has  given  a  second  very  good  reason  for 
the  insertion  of  the  words  by  the  underwriters, 
viz.,  the  peculiar  difficulty  of  loading  vessels  on 
the  west  coast  of  Africa,  where  they  are  exposed 
to  dangers  of  tempests  and  other  perils  during  the 
process  of  loading.  That  being  so,  one  can  quite 
understand  the  underwriters  saying  "  We  do  not 
take  upon  ourselves,  without  requiring  extra 
premium,  the  risk  of  the  vessel  loading  at  the 
coast  under  these  circumstances."  Though  it  may 
be  that,  they  said:  "When  the  loading  is  com- 
pleted  and  the  vessel  is  over  the  bar,  with  a  full 
cargo  on  board,  we  will  undertake  it."  But,  even 
independently  of  that,  I  cannot  see  any  possible 
means  of  getting  over  the  precise.language  used 
in  the  policy.  I  think,  therefore,  that  this  vessel 
having  been  lost  before  the  loading  was  completed, 
the  risk  under  the  policy  never  attached,  and  that 
the  defendants  are  entitled  to  judgment,  and  that 
the  rule  must  be  made  absolute. 

BtACKBURN,  J. — I  come  to  the  same  conclusion. 
The  policy  of  insurance  is,  in  fact,  a  contract  by 
which  the  underwriters  promise  that  they  will 
iudemnify  the  assured  against  certain  perils  from 
the  particular  time.    When  the  clause  is  looked  at, 
we  see  that  it  amounts  to  this,  that  the  under- 
writers insure  from  the  time  the  cargo  is  on  board, 
whether  the  subject  matter  of  the  insurance  is  on 
freight  or  on  goods.     Of  course  then  another  ques- 
tion comes  in — if  the  freight  is  merely  dependent 
•upon  finding  a  cargo,  the  ship  may  never  be  in  a 
position  to  earn  it.    Therefore,  although  the  period 
may  have    arrived  when    the    underwriters    are 
responsible  for  perils,  and  the  ship  went  down,  yet 
if  no  freight  really  existed,  it  could  not  be  recover- 
able  from    the    underwriters.    Then  comes    the 
question,  did   tlie    period  come,  and  was  there 
freight  upon  which  the  risk  would  attach  P    It  is 
now   pertectly  well   established   that   the  word 
•"  freight "  is  a  general  term  used,  as  a  merchant 
would  understand  it,  to  mean  the  benefit  that  is  to 
be    got  from  the  employment  of  the  ship;  not 
merely  chartered  freight,  but  also  that  benefit  which 
the  ship  would  get  from  carrying  the  owner's  goods 
in  the  owner's  ship.    Therefore  I  think  "  freight" 
clearly  included  this  charter,  and  that  there  clearly 
was  cargo   in   existence,  so   that   freight  really 
did    exist,   and  from  the   loss   of  the  vessel  the 
freight  was  lost.    Now  in  the  case  of  an  ordinary 
Lombard-street  policy  in  general  use,  where  there 
is  no  particular  mention  made  of  freight  or  the 
period  when  it  is  to  be  paid,  it  is  to  commence 
"  beginning  the  adventure    .    .    .    upon  the  ship, 
Ac. ;    it  does  not  state  the  timewhen  the  risk  is  to 
commence,  and  conseqnently  it  is  always  the  prac- 
tice on  those  policies  for  the  risk  to  begin  at  the 
place  where  the  voyage  insured  against  begins, 
viz.,  "at  and  from  LAgos"  (in   this  case.)    In 
the  case  of  Potter  v.  ^nkin  (»mo.)   alluded  to 
by  Mr.  Williams,  the  policy  was  effected  on  char- 
tered freight  from  Calcutta  to  London,  to  attach 


only  during  a  preliminary  voyage  to  New  S^eaUnd. 
There  the  freight  which  was  actually  provided  was 
freight  which  the  ship  would  have  carried  from 
Calcutta  to  England,  but  then  the  policy  had  said, 
"  Prom  the  Clyde  to  Southland,  New  Zealand,  while 
there,  and  thence  to  Otago,  New  Zealand,  and  for 
thirty  days  in  port  there  afler  arrival,"  and  the 
underwriters  were,  I  think,  perfectly  rightly  held 
responsible.  But  here  it  was  from  "  at  and  from" 
Lagos,  and  if  the  matter  had  stood  here,  I  apprehend 
that  the  vessel,  having  reached  Lagos,  •'he  under- 
writers' risk  would  have  commenced  there;  bat 
then  con?e  the  words,  "and  the  said  company  pro- 
mises and  agrees  that  the  insurance  aforesaid  waO 
commence  upon  the  freight  and  goods  or  merchan- 
dise from  the  loading  of  the  said  goods  or  merchan- 
dise on  board  the  said  ship  or  vessel  at  as  abore," 
and  those  words  are  printed  in  a  part  of  the  policy 
where  they  do  not  catch  attention.  At  the  trial 
I  never  noticed  them,  and  I  was  not  even  aware  of 
them  when  the  motion  for  a  new  trial  was 
made  until  my  attentihn  was  called  to  them. 
I  think  the  company  makuig  a  policy  which  is 
different  from  the  ordinary  form,  should  print 
them  a  little  more  conspicuously.  But,  having 
regard  to  the  wordb  used  in  it,  I  cannot  see  hwr 
we  can  construe  this  clause  as  applying  to  the 
goods  and  merchandise  and  not  to  freight. 

Mellor,  J. — The  construction  which  we  are 
asked,  on  behalf  of  the  plaintiffs,  to  put  on  the 
clause  is  hardly  a  fair  one.  What  the  words  re^y 
mean  is,  the  commencement  of  the  risk  on  the 
freight  shall  be  when  the  goods  and  merchandiw 
are  on  board  at  Lagos,  and  not  when  the  ship 
merely  arrives  there.  Once  let  that  construction 
be  put  on  the  policy,  and  the  case  is  perfectly 
clear. 

Hasnen,  J. — I  am  of  the  same  opinion.  I  think 
it  impossible  to  put  any  construction  on  these 
words  which  would  give  effect  to  Mr.  Manisty  8 
ai^ument.  We  cannot  reject  operative  words  in  » 
sentence  merely  because  there  may  be  a  reason  for 
a  suggestion  that  one  of  the  parties  may  not  have 
contemplated  the  effect  they  would  have.  It  ""'f ' 
be  remembered  that  they  are  the  words  rf  the 
underwriters  as  well  as  those  of  the  assured.  Mr. 
Williams  has  given  us  very  good  reason  w^  w 
underwriters  should  desire  to  put  those  words  ift 
and  I  do  not  see  how  they  could  have  expressed 
their  intention  in  other  terms,  although,  as  oy 
brother  Blackburn  suggested,  they  oertawly 
might  have  printed  them  in  larger  letters. 

Etd^abtoliit*- 
Attorneys    for     the    plaintiffs,     Morton   »d<1 
Meadows.  , 

Attorneys  for  the  defendants,  Tlu»Mi  <«<> 
Hollands. 


June  8  and  July  6, 1871. 

GaNDV  v.  Anici.Aimt  MaJUNE  InsOKANCB  Co}tI^'<- 

Marine  insurance — Concealment  of  material  fo'^ 
Lloyd's  rules— " Mcdf-ti^ne"  survey —I^  " 
class — Knowledge  of  imderwriter. 

By  Uoyd's  rules,  a  vessel  classed  A  I  for  letm  y^ 
must  undergo  a  half-time  survey,  simifi^  "^ 
undergone  by  the  letters  "H.  T.'"*  endors^oa^ 
Lloyds'  register.  If  such  survey  it  refu«^  H  "^ 
oumer,  the  vessel  is  struck  off  the  rwirfw.         , 

Such  refusal  is  not  necessarily  {Codcbwih  ^■^' 
ditsoUiente)  a  wofenVii  fact  wluch  nee^  '*  ™ 
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munieated  to  an  undenvrUer  of  Lloyd's,  viho  sub- 

teribes  a  policy  on  such  a  veseel  after  the  refusal 

(the  letters  "  H.  T."  not  being  in  tin;  register), 

but  bifore  the  vessel  v:as  strncJc  off  the  register. 

The  materiality  of  the  fact  is  a  <iuestioii  for  the 

jvru. 

Semble,  that  the  initialing  of  a  slip  is  so  far  tjie 

compleHon  of  a  contract  of  insurance    that  an 

■undervmter  is  only  bound  by  his  knmvUclge  of 

facts  existing  at  that  time,  and  not  by  knotvledge 

teithin  his  poicer  between  that  time  and  the  cxecu' 

Hon  of  the  policy. 

DecL-tRATios  on  a  policy  of  insarance  dated  Ist 

Dec.  1869  on  the  snip  Annie,  lost  or  not  lost,  for 

twelve  months  from  1st  Dec.  1869,  to  30th  Nov. 

1870,  alleging  that  the  defendants  executed  and 

underwrote  the  said  policy  for  the  sum  of  3002.,  at 

a  premium  of  7  guineas  per  cent.,  and  that  the  ship 

was  totally  lost  on  Slst  Dec.  1869,  by  the  perils  of 

lihe  seas  insured  against. 

Foarth  plea:  That  the  defendants  were  induced  to. 
exeeote  the  said  policy  and  to  become  insurers  to  the 
plaintiff,  by  the  misrepresentation  of  the  pUuntiS  and  his 
BAents,  and  by  the  wrongful  and  improper  concealment  by 
the  plaintiff  and  hia  agents  from  the  defendants  of  certain 
material  facta  then  Imown  to  the  plaintiff  and  unknown 
to  the  defendants,  and  which  ought  to  bave_  been  oom- 
mnnicated  to  the  defendants  by  the  plaintiff  and  his 
agents. 

Pursuant  to  a  master's  order,  the  following  par- 
ticulars of  concealment  were  delivered  by  the 
defendants  to  the  plaintiffs  : 

Wliereas  the  vessel,  when  the  insurance  was  offered  to 
defendants  and  accepted  by  theni,  stood  in  the  register 
book  nnder  class  A,  the  plaintiff,  who  was  managing 
owner,  had  at  the  time  the  intention  that  she  should  go 
out  of  the  book,  and  with  that  intention  had  refused  to 
subject  her  to  the  survey,  which,  according  to  the  rules 
of  the  book,  she  must  have  undergone  to  entitle  her  to 
keep  her  class,  and  to  which  the  surveyor  of  the  book,  by 
letter,  required  her  to  be  subjected.  The  consequence 
was,  that  she  was  insured  at  a  first-class  premium ; 
whereas,  if  the  truth  had  been  known,  she  would  not  have 
been  insured  at  all. 

The  cause  came  to  trial  at  the  Liverpool  winter 
assizes,  before  Brett,  J.  The  entry  of  the  Aniw 
in  Lloyds'  book  was  produced,  and  its  material 
parts  were  as  follows  :  "Annie ;  bk.,  345 ;  K.  Bmns. 
1865,  6  mo.;  7  A  1,  11,  65;"  this  meant  that  the 
Annie  was  a  barque  of  345  tons  register,  built  in 
New  Brunswick ;  launched  in  1865,  iu  the  month 
of  June ;  classed  A  1  for  seven  years,  having  been 
surveyed  and  classed  in  Nov.  1865.  Lloyds  rules 
were  also  produced,  and  those  relating  to  this 
question  ore  as  follow : 

Bnle  33. — Ships  A  will  consist  of  new  ships  uid  those 
which  have  not  passed  the  prescribed  age,  mvvided  they 
are  kept  in  a  state  of  complete  repair  and  efficiency.  The 
character  A  wfll  not,  however,  be  granted  to  any  vessel 
nnleaa  aatistaotory  evidence  of  the  date  and  build,  and 
place  whrae  boUt,  is  produced. 

Bnle  31. — The  number  of  years  to  be  assigned  for  this 
character  to  be  determined  with  reference  to  the  original 
constitution  and  quality  ot  the  vessels,  materials  em- 
ployed, and  the  mode  of  building ;  and  their  oontinnanoe 
for  the  time  so  assigned  to  depend  upon  its  being  shown 
Irr  occasional  surveys,  annnally  if  practicable,  that  their 
efficiency  is  duly  maintained.  The  characters  of  ships 
classed  A  will  be  struck  out  of  &e  ships'  book,  unless 
they  be  submitted  to  the  following  intermediate  survey, 
witbin  periods  not  exceeding  four  years  in  case  of  vessens 
olaased  eight  yean  and  under,  either  originally,  on  resto- 
ration, or  on  continuation,  and  within  periods  not  exceed- 
ing half  that  assigned  in  vessels  classed  for  longer  terms. 
The  survey  will  be  registered  iu  the  register  book  thus  : 
"  B.  T."  (half-time),  with  the'date  of  the  survey  affixed. 
[Hie  rule  then  set  out  how  the  survey  was  to  be  made.] 


The  current  rate  of  insurance  of  a  vessel  classed 
A  1  was  then  seven  guineas  per  cent. 

It  appeared  that  the  defendants'  copy  of  Lloyd's 
book  was  sent  by  them  to  Lloyd's  to  be  posted  up 
on  20th  Nov.,  and  was  returned  to  them  23rd  Nov.» 
the  entry  as  to  the  Annie  being  struck  out ;  bnt 
this  did  not  come  to  the  defendants'  knowledge 
until  after  they  had  subscribed  the  policy,  as  they 
did  not  refer  to  the  register  after  it  had  been 
altered. 

The  remaining  facts  given  in  evidence,  the  quee- 
tions  left  to  the  jury  by  the  learned  judge,  and  the 
verdict  are  fully  set  out  in  the  judgments.  A 
verdict  was  entered  for  the  plaintiffs,  and  leave 
was  reserved  to  the  defendants  to  move  to  enter 
a  verdict,  if  the  court  should  be  of  opinion  that  the 
learned  judge  should  have  directed  a  verdict  for 
the  defendants  on  the  plea  of  concealment. 

The  defendants  obtained  a  rule  nisi  to  enter  the 
verdict  for  them  pursuant  to  the  leave  reserved, 
on  the  ground  that  the  plea  of  concealment  was 
proved  as  matter  of  l&w,  so  that  the  jury  ought 
to  have  been  directed  to  find  that  issue  for  the 
defendants,  or  for  a  new  trial  on  the  ground  that 
the  judge  misdirected  the  jury  in  telling  them 
that  there  was  no  misrepresentation,  that  the  in- 
sured might  have  changed  his  mind  as  to  continu- 
ing the  classification  of  nis  ship,  and  in  not  direct- 
ing them  that  the  defendants  were  not,  under  the 
circumstances,  put  upon  inqniry  and  also  on  the 
ground  that  the  verdict  was  against  the  weight  of 
evidence. 

June  8. — Benjamin  showed  cause. — The  refusal 
of  the  plaintiff  to  have  his  ship  surveyed,  and  so 
kept  on  Lloyd's  book,  was  not  material ;  this  did 
not  in  itself  render  the  ship  degraded.  "The  plain- 
tiff might  have  changed  his  mmd.  There  was  no 
concealment  of  a  material  fact  not  practically 
known  to  the  defendants.  Even  supposing  the  re- 
fusal to  be  a  material  fact,  the  plaimifl'haa  a  right 
to  consider  that  the  ship  would  be  struck  out  of 
Lloyd's  book,  and  that  the  defendants,  being  mem- 
bers of  Lloyd's,  had  the  knowledge  that  it  was  so 
struck  out,  or,  at  any  rate,  that  they  would  know 
that  the  time  for  half-time  survey  was  passed,  and 
that  the  fact  of  "  H.  T."  not  being  entered  against 
the  Annie  would  indicate  to  them  that  the  survey 
had  not  taken  place.  The  defendants'  underwriter 
referred  to  tne  book,  and  he  ought,  with  his 
acquaintance  of  the  rules  of  Lloyd's,  to  have  been 
able  to  read  his  own  book.  The  defendants'  copy 
of  Lloyd's  book  was  returned  to  them  with  the 
entry  of  the  Annie  struck  out  before  the  policy  was 
signed.  It  may  be  said  that  the  slip  was  initialled 
and  the  contract  entered  into,  bnt  a  sUp  is  not  a 
contract  of  marine  insurance  by  30  Vict.  c.  23,  s.  7. 
Maekenzie  v.  CouJmn,  L.  Bep.  8,  Eq.  368 ; 
Parry  r.  OreatShip  Company  4  B.  &  S.  556 ;  33  L.  J. 
41,  Q.  B. ;  9  L.  T.  Bep.  N.  S.  379. 

Butt,  Q.  C.  and  Herschell  in  support  of  the 
rule. — Knowledge  acquired  by  the  underwriter 
after  the  terms  of  the  contract  have  been  agreed 
u|>on  cannot  affect  the  defendants'  position  as  to 
the  validity  of  the  contract.  The  entry  at  the 
time  of  contract  showed  the  ship  to  be  classed  A  1, 
and  on  that  basis  the  premium  was  settled.  The 
practice  as  to  half-time  surveys  is  not  sufficiently 
strict  to  enable  an  underwriter  to  judge  whether  a 
survey  ought  to  have  taken  place,  or  even  to  put 
him  on  inquiry.  The  ship  was  supposed  to  be 
still  A 1  by  both  plaintiff's  agent  and  defendants' 
underwriter,  and  it  must  have  been  known  to  the 
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plaintiff  that  this  was  the  basis  on  which  )io  ob- 
tjiined  the  rate  of  insurance  at  seren  guineas.  The 
ship  was  struck  out  of  the  register  before  the  exe- 
cution of  the  policy,  but  after  the  initialling  of  the 
ship,  which  according  to  the  practice  of  under- 
writers, although  not  by  law,  is  the  contract ;  all 
subsequent  matters  are  mere  questions  of  routine, 
and  the  ship  once  initialled  on  certain  terms,  the 
underwriter  is  not  bound  to  make  further  inqairy. 
No  doubt  by  Mackenzie  v.  Coulson  {sup.)  a  slip  is 
not  evidence  of  a  contract,  and  that  is  all  that  case 
decides ;  it  cannot  be  said  on  the  authority  of  that 
cose,  that  after  the  terms  of  a  contract  are  arranged, 
the  position  of  the  contracting  parties  is  in  aur 
way  affected  by  mere  means  of  knowledge  whicu 
they  subsequently  acquire.  There  was  nothing  in 
the  book  at  the  time  tne  premium  was  agreed  upon 
to  show  that  the  half-time  survey  ought  to  have  been 
held,  nor  anything  to  show  the  plaintiffs  deter- 
mination not  to  have  the  ship  snrreyed.  This  was  a 
material  fact,  which  the  plaintiff  knew  and  the  defen- 
dant did  not  know,  and  had  no  means  of  knowing, 
and  which  the  plaintiff  was,  therefore,  bound  to 
have  communicated.  If  a  material  fact  be  not 
communicated,  even  although  it  had  once  been 
known  to  the  underwriter,  yet  if  it  be  not  present 
to  his  mind  at  the  time  of  effecting  the  insurance, 
the  want  of  such  communication  affords  a  good 
defence  to  the  underwritor.  It  is  not  enough  for 
the  assured  to  show  that,  if  the  underwriter  had 
given  sufficient  considen^on  to  the  facts  of  the 
case,  the  particulars  supplied  by  the  assured, 
together  with  the  underwriter's  previous  know- 
ledge, would  have  made  the  latter  acquainted  with 
the  material  fact.  This  is  laid  down  in  Batee  v. 
Hewitt  (L.  Kep.  2  Q.  B.  596 ;  36  L.  J.  282,  Q.  B.) ; 
but  this  case  is  even  stronger,  because  the  under- 
writer had  no  previous  knowledge  at  the  time  of 
making  the  contract;  even  his  means  of  know- 
ledge was  acquired  afterwards,  and  he  did  not  use 
those  means,  nor  was  he  bound  to  do  so. 

Cur.  aih).  vtiU. 

July  6. — ^The  judgment  of  Mellor,  Lush,  and 
Hannen,  JJ.,  was  delivered  by 

Mellob,  J. — The  plaintiff  in  this  case  was  the 
owner  of  the  barque  Annie,  built  at  New  Bruns- 
wick in  1865,  in  which  year  he  had  purchased  her, 
she  being  at  the  time  classed  at  Lloyd's  A  1  for 
seven  years  firom  1865 ;  she  was  in  fact  classed  in 
Nov.  1865.  In  Oct.  1869  she  was  Iving  in  the 
Canning  Graving  Dock  at  Liverpool  for  some 
repairs,  and  on  the  22nd  Oct.  the  surveyor  of 
Lloyd's  at  Liverpool  wrote  a  letter  to  the  plaintiff, 
whereby  he  informed  him  that  the  barque  Annie 
was  then  due  for  half-time  survey,  and  requested 
to  know  when  she  would  be  ready  for  survey.  To 
this  letter  the  plaintiff  replied  on  the  23rd  Oct.  as 
follows ; — "  In  reply  to  your  memorandum  to  hand, 
I  beg  to  say  thtA  I  have  decided  not  to  continue 
the  Annie  in  Llovd's  book."  By  the  rolp^  of 
Lloyd's  a  ship  cutssed  A  1  tor  seven  years,  in 
order  to  retain  that  position  in  the  register,  is 
required  to  undergo  a  half-time  snrvev,  and  upon 
the  report  of  such  survey  it  is  decided  by  the  com- 
mittee of  Lloyd's  register  to  whom  such  report  is 
referred  whetner  she  shall  retain  her  classincation 
of  A  1,  or  shall  be  degraged  from  that  class.  If 
the  survey  is  satisfactory  to  the  committee,  the 
ship  retains  her  classification,  and  in  that  case.'the 
letters  "  H.  T."  are  placed  opposite  her  name  and 
description  in  the  register,  and  the  date  of  the 
survey  is  affixed;    but  these  letters  are  only  so 


E laced  after  she  has  satisfactorily  undergone  "the 
alf-time  survey."  If  the  report  is  not  satis&ctory, 
she  is  degraded  from  her  class,  and  if  a  survey  u 
not  had,  or  is  declined,  she  is  struck  out  of  the 
register.  The  time  for  half-time  survey  is  not  in 
practice  strictly  observed  in  certain  cases,  as  if,  for 
instance,  the  ship  is  at  sea.  Every  subscriber  to 
Lloyd's  obtains  a  copy  of  the  register,  and  in  the 
case  of  London  subscribers  the  Dooks  containing 
the  register  arc  sent  weekly  to  Liverpool  for  cor- 
rection, where  they  are  posted  npand  returned  the 
next  day.  Every  subscriber  to  Lloyd's  can  get  any 
information  he  requires  by  going  to  the  secretary 
of  Lloyd's  registry.  On  the  28th  Oct.,  Messrs. 
Banks  and  Co.,  the  plaintiff's  brokers  at  Liverpool 
instructed  Messrs.  Maclean  and  Co.,  brokers,  in 
London,  to  ascertain  and  telegraph  to  them 
"  to-morrow"  at  what  rate  thev  should  insure  "the 
Annie,  of  Liverpool,  345  tons,  built  at  New  Bruns- 
wick, 1865,  for  twelve  months,  being  intended  to 
take  coal  from  this  to  Gibraltar  or  a  Mediterranean 
port,  and  to  bring  home  one  from  Sicily  or 
Pomaron,  and  will  probably  continue  in  this  trsde." 
These  were  the  instructions  upon  which  the  insur- 
ance was  subsequently  effectea  with  the  defendants 
on  the  15th  Nov.  On  receipt  of  the  letter  from 
Banks  and  Co.,  of  28th  Oct.,  Mr.  Wright,  a 
partner  in  the  firm  of  Maclean  and  Co.,  went  to 
the  defendants'  office  to  ascertain  at  what  rate  the 
insurance  could  be  effected,  and  read  the  letter  of 
28tb  Oct.  to  Mr.  Kemp,  the  defendemts'  under- 
writer. A  copy  of  Lloyd's  book  was  then  in  the 
office,  and  the  entry  as  to  the  .4nn(«  was  referred  to 
by  Mr.  Kemp,  who  asked  Mr.  Wright,  "  Is  this  the 
ship  you  wish  to  insure  P"  To  which  Mr.  Wright 
replied,  "It  is."  She  then  stood  in  the  book 
classed  A  1  seven  years  from  1865;  and  there- 
upon Kemp  gave  Wright  a  quotation  of  the  rate 
at  which  be  would  insure ;  and,  nltimately, 
on  the  15th  Nov.,  the  slip  was  init.iallfid  tor  tn 
insurance  of  3001.,  and  the  policy  was  in  doe 
course  issued  and  dated  the  1st  Deo.  1868. 
The  Annie  was  in  fact  struck  out  of  Uoyd't 
register  on  the  16th  Nov.,  and  the  plaintiff  was  in- 
formed thereof  on  the  17th  by  letter,  stating  that 
his  vessel  not  having  passed  the  surrey  had  been 
struck  off  the  register.  The  Annie  was  wrecked 
and  became  a  total  loss  on  the  31st  Dec.  1869.  At 
the  trial  the  defendante'  counsel  contended  that 
the  judge  ought,  as  a  matter  of  law,  to  direct  a 
verdict  to  be  entered  for  the  defendants  on  a  pie* 
of  concealment.  The  judge,  however,  declined 
doing  so ;  but  at  the  end  of  the  case  he  reserved 
leave  to  the  defendants'  counsel  to  move  to  hare 
the  verdict  entered  for  the  defendants  if  this  court 
should  be  of  opinion  that  he  ought  so  to  hare 
directed.  The  judge  left  to  the  jury  several  ques- 
tions, and  amongst  them  the  folfowmg :  "  Was  tibe 
ship  on  the  15tn  Nov.  in  the  ordinary  bnsineM 
sense  degraded  from  her  class  P"  To  whidi  the 
answer  of  the  jury  was,  "  No."  "  Was  the  fiwt  that 
plaintiff  had  resolved  not  to  continue  tha  shq) 
on  the  list  and  had  so  stated  to  the  surv^flr 
a  material  fectP"  To  this  question  the  jnqr 
answered  "  No."  He  then  asked  the  jury,  "  Om^ 
the  underwriter  to  have  known  on  tl»»  tt» 
Nov.  that  the  continuance  of  the  (dtw  JWff 
depend  on  whether  the  ship  had  been  thMi  MjV 
surveyed  and  passed,  and  would  witida  ft  ^^,SS 
be  surveyed  and  passed  or  repwred;  ■Bdjt  *wt 
ought  the  knowledge  to  have  put  the  nnivMNHP 
to  ask  whether  the  ship  had  been  BiuTflywiW^Mi 
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about  to  be  sarveyed  ?  "  To  this  question  the 
answer  of  the  jury  was  "  Yes."  The  verdict  there- 
npon  passed  for  the  plaintiff.  The  defendants' 
counsel,  in  Hilary  Terra,  obtained  a  rule  to  enter 
the  Terdict  for  the  defendants,  pursuant  to  the 
leave  reserved ;  and  for  a  now  trial,  on  the  ground 
of  misdirection  by  the  judge  in  telling  the  jury 
that  there  was  in  fact  no  misrepresentation,  that 
the  assured  might  have  changed  his  mind  as  to 
continuing  the  classification,  and  that  the  defen- 
dants were  not,  under  the  circumstances,  put  upon 
inc^uiry ;  and  also  that  the  verdict  wos  againiit  the 
weight  of  evidence.  On  the  argument,  it  was  not 
insisted  that  there  was  any  misrepresentation  in 
point  of  fiict  on  the  part  of  the  plaintiff,  and  we 
nave  only  to  determine,  first,  whether  the  judge  was 
bound,  under  the  circumstances,  to  direct  thejury  as 
matter  of  law  that  the  vordict  on  the  plea  of  conceal- 
ment must  be  found  for  the  defendants;  secondly, 
whether  there  was  any  misdirection  by  the  judge ; 
and,  lastly,  whether  the  verdict  was  against  the 
weight  of  evidence.  As  to  the  first  question,  we 
are  clearly  of  opinion  that  the  judge  was  quite 
right  in  refusing  to  direct  the  jury  as  matter  of 
law  that  the  plea  of  concealment  was  proved ;  with- 
out putting  it  to  the  jury  to  draw  the  proper  infer- 
ences from  the  i^ts  proved  there  was  not,  in  the 
facts  themselves,  enough  to  enable  the  judge  to 
say  "  aye  "  or  "  no  "  that  there  had  been  the  con- 
cealment of  a  material  fact ;  and,  imder  the  cir- 
cumstances of  the  case,  it  was  impossible  to  with- 
draw the  question  from  the  jury.  It  appears  to 
have  been  contended  on  the  trial  that  the  ship 
became  in  tact  a  degraded  ship  by  virtue  of  the 
resolution  expressed  in  the  letter  of  the  23rd  Oct., 
but  this  was  not  insisted  upon  on  the  argument, 
except  BO  far  as  it  was  included  in  the  question  of 
materiality.  The  misdirection  complained  of  re- 
solves itself  into  two  distinct  matters :  first,  that  the 
judge  in  directing  the  attention  of  the  jiuy  to  the 
question  with  regard  to  the  materiality  of  the  reso- 
lution of  the  plamtiS  not  to  continue  the  Annie  in 
Lloyd's  book,  and  his  communication  thereupon  to 
the  surveyor  of  Lloyd's  on  the  23rd  Oct.,  submitted 
to  the  jnry,  whether  there  was  anything  in  those 
ciroumstuioes  to  preclude  the  plaintiff  from  chang- 
ing his  mind  and  submitting  to  a  survey,  and  con- 
tinuing the  classification  of  the  ship  at  IJIoyd's,  and 
whether,  if  the  underwriter  had  b«en  told  of  those 
circumstances,  he  might  not  have  said  or  thought, 
"  Well,  he  may  change  his  mind."  Now,  it  is  to 
be  observed  that  this  was  not  a  direction  in  point 
of  law,  but  merely  consisted  of  observations  for  the 
consideration  of  the  jury  ;  and  unless  we  are  of 
opinion  that  the  resolution  expressed  in  the  letter 
ot  23rd  Oct.  was  a  material  fact,  we  ought  not,  be- 
cause of  observations  of  which  we  may  not  alto- 
gether approve,  to  hold  that  they  amount  to  a 
misdirection.  Can  we  then  say  that  it  was  a  ne- 
cessary or  material  fact  P  The  effect  of  it  could 
not  be  greater  than  that  of  refusing  to  submit  the 
ship  to  "  the  half-time  survey,"  the  necessary  con- 
sequence of  which,  according  to  Lloyd's  rules,  would 
be  to  exclude  the  ship  from  the  register.  Is  it 
anything  more  than  an  answer  to  a  notice 
that  the  time  had  arrived  for  the  survey? 
If  the  mere  &ot  of  the  ship  not  ondergoing  "  the 
half-time  survey  "  would  in  &ct  exclude  her  from 
Lloyd's  regpster,  what  necessity  was  there  on  the 
part  of  the  plaintiff  to  disclose  circumstances  which 
only  could  affect  the  result  by  virtue  of  the  rules  of 
Lloyd's  with  regard  to  the  "  half-time  survey  P" 


The  plaintiff's  answer  declining  a  survey  could  not 
be  otherwise  important  than  as  it  affected  the  pro- 
ceedings of  Lloyd's  committee  under  the  rules. 
As  a  resolution  of  his  own  it  was  of  no  conse- 
quence, and  it  was  only  as  his  answer  to  the  de- 
mand for  a  survey  that  it  could  acquire  importance, 
and  so  far  as  the  plaintiff  was  concerned,  it 
amounted  to  neither  more  nor  less  than  decliuing 
a  survey,  and  a  desire  to  remove  the  ship  from 
Lloyd's  register.  The  value  of  the  classification  of 
the  ship  as  A  1  for  seven  years  at  Lloyd's  in  the 
eyes  of  an  underwriter  can  only  depcna  upon  the 
supposition  that  Lloyd's  rules  have  been,  and  will 
be,  observed,  and  that  it  will  not  be  classed  or  re- 
tain its  class  except  after  proper  surveys.  Under 
such  circumstances  can  wc  say  affirmatively  that 
the  fact  was  material,  and  if  we  cannot,  was  it  not 
clearly  right  to  put  it  to  the  jury?  It  was 
further  contended  that  the  judge  misdirected 
the  jury  by  leaving  to  them  "  whether  the 
underwriter  ought  to  have  known  on  the  15th 
Nov.  that  the  continuance  of  the  class  must  depend 
on  whether  the  ship  had  been  lately  surveyed  and 
passed,  and,  if  '  Yes,'  ought  this  knowledge  to 
nave  put  the  underwriter  to  ask  whether  the 
ship  had  been  surveyed,  or  was  about  to  be 
surveyed  P "  This,  of  course,  depends  upon 
whether,  in  the  very  nature  of  his  profession 
as  an  underwriter  and  a  subscriber  at  Lloyd's 
registry,  he  ought  not  to  have  been  sufficiently 
acquainted  with  the  rules  and  practice  of  the  asso- 
ciation of  which  he  was  a  member  to  have  been  able 
with  understanding  "to  read  his  own  book,"  as 
Mr.  Boi^'amin  expressed  it.  rrimd  facie,  we  should 
think  that  every  underwriter  who  relies  upon  the 
classification  of  a  ship  in  Lloyd's  register  as  de- 
termining the  rate  of  insurance,  ought  to  be 
acquainted  with  the  rules  and  practice  which  gave 
the  classification  its  value.  In  the  present  case 
the  underwriter  did  refer  to  Lloyd's  oook  oefore 
he  gave  his  quotation ;  and  if  he  had  taken  ordi- 
nary pains,  and  was,  as  we  are  entitled  to  pre- 
sume that  he  ought  to  have  been,  acquainted  with 
the  rules,  he  ought  to  have  seen  at  once  that  the 
period  for  the  naif-time  survey  had  passed,  and 
that  as  yet  no  letters  "  H.  T.,"  with  the  date  of 
the  survey  were  appended  to  the  description  of  the 
ship  in  the  register.  It  was  contenaed  by  Mr. 
Benjamin  that  as  mere  matter  of  professional 
knowledge,  the  underwriter,  looking  at  the  book 
for  the  classification  of  the  ship,  and  not  finding 
the  letters  "  H.  T."  and  the  date  of  the  half-time 
survey  there,  oucht  at  once  to  have  seen  the  pro- 
priety of  asking  liow  and  why  it  was  that  the  ship 
nad  not  undorgone  her  half-time  survey ;  and  that, 
not  having  done  so,  he  had  been  guilty  of  negli- 

fence  which  disentitled  him  to  complun  that  he 
ad  been  at  all  misled  by  any  want  of  communica- 
tion on  the  part  of  the  pUntiff.  We  think  that 
this  question  was  rightly  left  to  the  jury,  and  that 
the  present  case  is  enturely  distinguishable  from 
that  of  Bates  v.  Hewitt  (sup.),  which  was  much, 
relied  upon  by  the  defendants'  counsel.  It  was ' 
there  said  by  the  Lord  Chief  Justice,  in  his  judg- 
ment,  that  "No  propioBition  of  insurance  can  bis 
better  established  tl^n  this,  viz.,  that  the  party 
proposing  an  insurance  is  bound  to  communicate 
to  tne  insurer  all  matters  which  will  enable  him  to 
determine  the  extent  of  the  risk  against  which  he 
undertakes  to  guarantee  the  assur^.  It  is  true,  if 
matters  are  common  to  the  knowledge  of  both  par- 
ties, such  matters  need  not  be  communicated.  It  is 
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also  true  tbat  when  a  fact  is  one  of  public  notoriety, 
as  of  war,  or  where  it  is  one  which  is  a  matter 
of  inference,  and  the  inntcriala  for  informing  the 
judgment  of  the  nndonrritor  are  common  to  both, 
the  party  proposing;  the  insurance  is  not  bound  to 
communicate  what  he  is  fully  warranted  in  assum- 
ing the  underwriter  already  knows."  And  Mellor, 
J.  quotes  from  Lord  Mansfield's  judgment  in 
i'niii'vv.  Boehn  (3  Burr.  Rop.  li*10)  as  follows: — 
"  An  underwriter  cannot  insist  that  the  policy  is 
void  beciiuse  the  insured  did  not  tell  him  what  he 
actually  knew,  what  way  soever  he  came  to  the 
knowledge.  The  insured  need  not  mention  what 
the  underwriter  ought  to  know ;  what  he  takes  upon 
himself  the  knowledge  of,  or  what  he  waives  being 
informed  of  And  Shee,  J.  expressly  says : — 
"  He  is  not  bound  to  communicate  facts  or  circum- 
stances which  are  within  the  ordinary  professional 
knowledge  of  an  underwriter."  It  is  therefore, 
it  appears  to  us,  impossible  to  contend  successfully 
that  there  was  any  misdirection  on  the  part  of  the 
judge  in  leaving  this  q"cstion  to  the  jury.  The 
rule,  therefore,  so  far  as  it  relates  to  the  entering 
the  verdict  for  the  defendants,  or  to  impnted  mis- 
direction by  the  judge,  must  bo  discharged.  It 
only  remains  to  consider  whether  there  rfught  to 
be  a  new  trial,  on  the  gi-ound  that  the  verdict  is  so 
unsatisfactory  on  the  (juestions  of  feet  left  to  the 
jury  that  we  ought  not  to  allow  it  to  st«nd.  For 
the  reasons  already  assigned  in  discussing  the 
question  of  misdirection  we  think  that  we  cannot 
come  to  that  conclusion,  aud  that  there  was  evi- 
dence on  both  questions  fit  to  be  submittetl  to  the 
jury,  and  that  wc  cannot  say  that  they  were  wrong 
in  tlie  conclusion  at  which  they  arrived.  The  rule, 
therefore,  on  this  ground  also,  will  be  discharged. 
CocKBURN,  C.J.  —  I  regret  to  be  naable  to 
concur  with  my  learned  brothers  in  the  judg- 
ment which  has  just  been  read.  I  am  of  opinion 
that  the  fiict  that  the  survey  of  the  ve.-sel  neces- 
sary to  enable  her  to  keep  her  class  in  Lloyd's 
register  had  been  declined  by  the  owner  was  a 
material  fact,  and  one  which  ought  to  have  been 
communicated  to  the  underwriter.  The  reten- 
tion of  a  vessel  in  Lloyd's  register  as  of  the  class 
A  1  is  so  important  to  the  owner  as  promoting 
the  profitable  employment  of  the  vessel,  that  the 
refusal  to  submit  to  the  survey  necessary  to 
enable  her  to  retain  her  class,  leads  fairly  to 
the  inference  that  the  owner  is  conscious  that 
the  condition  of  the  vessel  has  so  htr  deteriorated 
that  the  result  of  the  survey  would  be  unfavourable; 
and,  as  the  degradation  of  the  vessel  from  her 
class  is  the  aecessary  consequence  of  the  refusal  to 
submit  to  the  survey,  the  fact  of  such  refusal  woxild 
prodnoe  the  same  effect  upon  the  mind  of  the 
underwriter  as  if  the  vessel  had  actually  been 
degraded,  and  he  had  become  aware  of  it.  Now, 
the  degradation  of  a  vessel  from  her  class  appears 
to  me  important,  as  necessarily  carrying  with  it  the 
presumption  that  a  deterioration  in  the  condition 
of  the  vessel  has  taken  place ;  a  circumstance,  of 
course,  calculated  materially  to  influence  the  deci- 
sion of  the  underwriter  as  to  the  amount  of  preminm 
be  will  require  as  the  consideration  for  undertaking 
the  risk.  I  take  it,  that  if  aa  underwriter,  not 
being  a  subscriber  to  Lloyd's,  who  had  been  in  the 
habit  of  insuring  a  vessel  represented  to  him  as 
classed  A  I  in  Lloyd's  register,  were  asked  to  renew 
the  insnrnnce  at  a  time  when  the  vessel  had  been 
degraded  irom  her  class,  this  not  being  within  his 
knowledge,  the  degradation  of  the  vessel  would  lie 


a  fact,  the  omission  to  inform  him  of  which  would 
amount  to  concealment  of  a  material  fact.  If  so, 
the  refusal  to  submit  to  the  survey  being,  as  it 
seems  to  me,  equivalent  to  degradation,  the  fact  of 
such  a  refusal  was,  in  my  judgment,  a  material 
fact  which  ought  to  have  been  communicated  to 
the  underwriter,  unless  the  latter  knew,  or  ought 
to  have  known  it.  And  this  brings  me  to  the 
second  question.  Now  I  entirely  adhere  to  the 
doctrine  laid  down  in  Bale/i  v.  Hni-itf  {unp.),  namely, 
that  a  party  pro|X)sing  an  insurance  is  not  bound  to 
communicate  to  the  underwriter  that  which  the 
underwriter  already  knows,  or  that  which  in  the 
cour.se  and  conduct  of  his  business  he  ought  to 
know,  and  may  properly  be  taken  to  know,  or  that 
which  may  be  matter  of  inference  from  materials 
common  to  both  parties.  The  first  of  the  three 
cases  does  not  arise  here.  It  is  clear  that  the 
underwriter  did  not  know  of  the  owner's  refusal 
to  submit  to  the  survey.  It  is  said,  indeed, 
that  as  the  plaintiiT  had  given  notice  to  the 
agent  of  Lloyd's  at  Liverpool  that  he  would 
not  have  the  vessel  surveyed,  this  was  suffi- 
cient to  affect  the  underwriter  with  knowledge.  I 
cannot  concur  in  this  view,  as  it  appears  that  in  the 
discharge  of  his  duty  the  surveyor  wsuld  communi- 
cate the  fact  of  the  refusal,  not  to  the  subscribers, 
but  to  the  committee  alone,  who,  a^in,  do  not  com- 
municate the  fact  to  the  subscribers  until  they 
have  actually  caused  the  vessel  to  be  degraded 
from  her  cla.ss.  The  underwriter  would  therefore 
have  neither  actual  knowledge,  nor  the  means  of 
knowledge,  from  the  report  made  by  the  surveyor 
to  the  committee  of  Lloyd's.  The  question  whether 
the  case  comes  within  the  second  branch  of  the  pro- 
position to  which  I  have  referred  is  one  of  the 
greatest  difficulty.  The  date  of  the  building  of  the 
ship  being  stated  in  the  register,  which  the 
unacrwriter  had  before  him,  he  might  have 
seen,  had  h«  reflected,  that  half  the  time 
for  which  she  was  originally  classed  had  expired; 
and,  the  letters  "  H.  T."  not  appearing  against 
the  ship,  he  might  have  inferred  that  the  necessary 
survey  had  not  been  had,  and  that,  consequently. 

'  the  shi])  would  now  be  degraded  from  her  former 
class.    I  should  feel  the  force  of  this  argument  if 

I  vessels  were  uniformly  degraded  unless  surveyed 

I  on  the  expiration  of  half  time ;  but  such,  it  is 
admitted,  is  not  uniformly  the  practice.    While  it 

\  is  competent  to  the  local  surveyor  to  call  on  the 
shipowner,  on  the  expiration  of  the  half  time,  to 
submit  to  a  survey,  as  the  condition  of  the  vessel 
keeping  her  class,  it  appears  that  this  is  by  no 
means  uniformly  done,  and  that  vessels  are  suffered 
to  remain  as  of  their  former  class,  though  the  half 
time  has  expired  and  no  fresh  survey  has  been 
held.  I  think,  therefore,  that  the  underwriter — 
though,  if  his  attention  had  been  called  to  the 
ship's  age,  he  might  have  seen  that  the  half  time 
had  expired,  and  from  the  absence  of  the  letters 
"  H.  T."  might  have  inferred  that  no  survey  had 
been  held  on  her — must  not  be  taken  to  have  been 
bound  to  infer  that  the  owner  had  refused  to  have 
her  surveyed.  Adhering  to  what  I  said  in  Baiet  v. 
Hetoift,  that  where  a  fact  is  "  matter  of  inference, 
and  the  materials  for  infonning  the  mind  of  the 
underwriter  are  common  to  both  parties,"  both 
may  be  left  to  draw  their  own  inferenocn,  I  am 
reluctant  to  apply  that  principle  to  a  case  like  the 
present,  where  a  material  fact  is  matter  of  positive 
Knowledge  to  the  party  proposing  the  insurance, 
and  only  matter  of  possible  inference,  from  very 
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imperfect  materials,  to  the  underwriter.  It  must 
never  be  forgotten  that  insurance  is  a  contract  in 
which  uberrima  fides  is  required,  and  that  the 
assured  is  bound  to  disclose  ©rery  material  Ssct 
known  to  him  and  unknown  to  the  insurer,  unless 
he  is  justified  in  believing  such  fact  to  be  known 
to  the  latter.  The  plaintiff  knew  he  had  refused 
to  have  his  vessel  surveyed,  and  that  her  degra- 
dation must  necessarily  follow.  It  does  not  appear 
to  me  that  the  circumstances  were  such  as  to 
warrant  the  conclusion  that  the  underwriter  knew, 
or  ought  necessarily  to  know,  that  the  survey 
had  been  declined.  I  think  the  doctrine  in 
Bates  V.  Hemfl  goes  quite  far  enough  for  the 
protection  of  the  assured,  and  I  should  be  un- 
willing to  extend  it  to  a  case  like  the  present.  I 
3uite  concur  in  thinking  that  there  was  no  mis- 
irection  on  the  part  of  the  learned  judge  on  the 
trial,  and  that  he  was  quite  right  in  not  withdraw- 
ing the  case  ftom  the  jury;  but  I  am  of  opinion 
that  the  fects  do  not  warrant  the  findings  of  the 
jury;  and  I  should  myself  have  thought  it  right  to 
send  the  case  down  to  a  new  trial ;  but  my  learned 
brothers  think  differently,  and  the  role  must  there- 
fore be  discharged. 

Ride  discharged. 
Attorneys  for  the  plaintiffs,  Gregory  and  How- 
cliffes,  for  Hull,  Stone,  and  Fletclier,  Liverpool. 

Attorneys  for  defendants,  Waltons,  Buhhs,  and 
Walton. 


Saturday,  Nov.  25, 1871. 

Holmes  v.  Albright. 

Insufficiency  of  special  jurors — Kcfusal  to  pray  a 

talcs — Costs. 
Defendant  obtained   an   order  for  a  special  Jury, 
but   when   the   trial   catne  on    sufficient   special 
jurors  were  not  present,  and  neither  party  prayed 
a  tales.     Wlien  the  trial  came  on  a  second  time, 
defendant  obtained  a  verdict. 
Tlte  practice  of  the  court  under  such  circwnsfances 
is  to  aUaw  the  costs  of  tli^  first  trial  to  the  success- 
fid  party  on  tlte  second. 
This  cause  came  on  for  trial  at  the  Oxford  Summer 
Assizes  1870.      The  defendant  had  obtained  an 
order  for  a  special  jury,  but  seven  special  jurors 
only  attended.      Neither  plaintiff  nor  defendant 
would  pray  a  tales,  and  the  trial  went  off.    At  the 
spring  assizes  of  this  year,  the  action'  was  tried 
and  resulted  in  a  verdict  for  the  defendant.    The 
master  had  allowed  the  defendant  the  cost  of  the 
first  trial,  and  Byles,  J.  had  affirmed  his  order. 
A  rule  htid  been  obtained  to  rescind  this  judge's 
order  and   to   review  the  tascation ;   two  of  the 
masters  had   been   desired    to    report  upon  the 
practice  of  the  court  in  such  a  case,  and  the  follow- 
ing report  of  Masters  Hodgson  and  Unthank  was 
now  read :  "  We  think  the  practice  in  this  court 
is  to  allow  the  costs  in  such  a  case  as  this  to  the 
successful  party  as  costs  in  the  cause,  and  not  as 
the  costs  ot  the  day." 

/.  0.  Griffins  appeared  to  show  cause  against 
the  rule,  but  the  court  called  upon 

BowdesweU,  Q.  0.  for  the  plaintiff. — The  failure 
of  the  first  trial  was  the  fault  of  both  sides ;  there- 
fore the  costs  were  thrown  away,  and  ought  not  to 
be  imposed  upon  either  party.  The  case  of  Wood 
v.  Bunean  (5  M.  &  W_  87)  was  upon  an  award 
which  was  afterwards  set  aside  on  the  ground  that 
all  the  matters  referred  had  not  been  abjudicated. 


The  case  then  came  on  for  trial,  and  it  was  held  that 
the  successful  party  was  not  entitled  to  the  costs  of 
the  first  trial.  The  rule  is  the  same  when  upon  a 
first  trial  the  jury  are  discharged  without  a  verdict : 
Bostock  V.  North  BtaffonUhire  Railviay  Company, 

21  L.  J.  384,  Q.B. ; 
WaU  V.  London  anil  Bouih-Weslern  Railxoay  Com- 
pany, 11  Ex.  696. 
[Master    Smith    referred    the  Court   to  Scely  v. 
Pcnvers  (3  Dowl.  372),  the  authority  upon  which 
the  two  previous  cases  were  decided.] 

The  CouiiT  (Cockburn,  C.  J.,  Blackburn  and 
Mellor,  JJ.)  declined  to  disturb  the  practice  of  the 
court. 

Itule  discharged. 


Stimsox  v.  Farxham. 

Slieriff — False  return — Estoppel— Buinage  to 
execution  creditor. 

A  sheriff  returned  to  a  icrit  of  fi.  fa.  that  lie  had 
seized  tlie  goods  of  the  c.rerntlon  debtor,  aiid  h'pt 
them  safe  in  his  possessioyi  until  he  received  an 
order  from  the  creditor's  attorney  to  withdraw ; 
whereupon  he  withdrew. 

In  dtfence  to  an  action  for  a  false  return  by  the 
execution  creditor,  the  she-riff  proved  that  the  only 
goods  ivhich  the  debtor  appeared  to  luwe  had  been 
assigned  by  a  valid  biU  of  sale,  and  that  no  damage 
had  occurred  to  the  plaintiff  in  consequence  of  the 
return  : 

Hrld,  tliat  the  verdict  was  properly  entered  for  tho 
defendant. 

This  was  an  action  against  the  sheriff  of  Leicester- 
shire for  a  false  return;  it  was  tried  in  Middlesex 
before  Mellor,  J.,  and  a  verdict  was  found  for  the 
defendant ;  leave  was  reserved  to  move  the  court 
to  enter  a  verdict  of  771.  for  the  plaintiff. 

The  plaintiff  had  obtained  a  judgment  for  77?. 
against  one  Henry  Follows,  and  a  writ  offi.fa. 
had  been  issued  and  directed  to  the  sheriff  of 
Leicestershire,  the  defendant  in  this  action. 

The  following  was  the  8herifi"8  return,  upon 
which  the  action  was  brought : 

In  the  Queen's  Bench. 

Bichord  Stlmson  v.  Henry  Follows. 

By  virtue  of  the  within  writ  to  me  directed,  I  seized 
the  goods  and  chattels  in  my  bailiwick  of  the  within 
named  Henrv  Follows,  and  kept  them  safe  in  my  pos- 
session antu  the  19th  Sept.  1870,  when  I  reoeirod 
from  John  'Vmiiamson  Smith,  the  attorney  of  the  plain- 
tiff in  the  said  writ  named,  an  order  to  withdraw  from 
possegaion  of  the  eaid  ^oods  and  chattels. 

Whereupon  I  immediately  withdrew  from  Bnoh  posses- 
sion, Edward  Basil  Farnram,  Sheriff. 

The  declaration  alleged  that  the  sheriff  wrong- 
fully neglected  to  levy  upon  the  goods  of  Follows, 
and  that  the  return,  which  was  set  out  in  the 
declaration,  was  false. 

The  defendant  pleaded,  first,  not  guilty;  secondly, 
except  as  to  the  claim  in  respect  of  the  return,  that 
there  were  not  at  or  after  the  delivery  of  the  said 
writ  to  him  any  goods  or  chattels  of  the  said  Henry 
Follows  within  the  said  bailiwick  of  the  defendant, 
and  that  the  defendant  could  not  and  ought  not  to 
have  levied  the  moneys  and  interest  indorsed  on 
the  said  writ  or  any  part  thereof  as  alleged ;  thirdly, 
to  the  whole  declaration,  that  after  the  delivery  of 
the  said  writ  to  him,  the  defendant  seized  the  said 

foods  and  chattels  by  virtue  of  the  said  writ,  and 
ept  possession  thereof  under  the  said  writ  nntU  the 
19th  Sept.  1870,  on  which  dav,  before  the  commit- 
ting of  any  part  of  the  alleged  grievance,  and 
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before  he  had  been  guilty  of  any  breach  of  duty, 
plaintiff,  by  John  Wilkinson  Smith,  his  attorney, 
ordered  the  defendant  to  withdraw  from  possession 
of  the  said  goods  and  chattels ;  whereupon  he  did, 
in  obedience  to  the  said  order,  withdraw  from  pos- 
session of  the  said  goods  and  chattels,  and  make 
the  return  in  the  declaration  complained  of. 

At  the  trial,  in  spite  of  the  protest  of  the  plain- 
tiff, the  defendant  set  np  the  second  plea,  and 
called  evidence  to  show,  not  that  the  return  was 
true,  but  that  the  only  goods  which  Follows  ap- 
{>eared  to  have  in  his  bailiwick  had  been  assigned 
under  a  bill  of  sale.  The  only  question  left  for  the 
jury  was  whether  this  assignment  by  bill  of  sale 
was  valid,  and  they  found  by  their  verdict  that  it 
was. 

On  the  6th  May  last  plaintiff  obtained  a  rule  nisi, 
calling  upon  the  defendant  to  show  cause  why  the 
verdict  oDtained  in  this  canse  should  not  tie  set 
aside,  and  a  verdict  entered  for  plaintiff  for  771. 
instead  thereof,  pursuant  to  leave  reserved  by  the 
learned  judge  on  the  ground  that  the  defendant 
was  concluded  by  his  return. 

Mnndell,  Q.C.  and  Abbott  showed  canse. — A  dis- 
tinction is  drawn  in  Mavne's  Law  of  Damages,  p.  4, 
between  what  are  called  absolute   and    relative 
rights.    An  instance  given  of  the  latter  is  "the 
right  which  every  man  has  to  the  services  of  a 
public  officer.    It  is  the  duty  of  a  sheriff  to  make 
a  true  return  to  a  writ  directed  to  him,  and  to 
arrest  a  debtor  on  vie$ne  process.    But  this  duty 
is  only  imposed  upon  him  for  the  benefit  of  the 
creditor;   and  if  he  can  absolutely  negative  the 
possibility  of  any  advantage  accruuig  to  the  latter 
from  the  performance  of  his  auty ,  the  plaintiff  will  not 
even  be  entitled  to  nominal  damages."     Williams 
V.  MoBiyn  (4  M.  &  W.  145)  was  an  action  against 
a  sheriff  for  an  escape ;  no  actual  damage  to  the 
plaintiff  or  delay  in  his  suit  was  proved,  and  there- 
fore it  was  held  that  the  action  was  not  maintain- 
able.   The  case  of  Wyli«  v.  Birch  (4  Q.  B.  566)  is 
almost  on  all  fours  with  the  present ;  there  certain 
pleas  to  an  action  for  a  false  return  were  held  good 
upon  special  demurrer,  on  the  ground  that  they 
negatived  the  suggestion  of  damage  arising  upon 
the  defendant's  admitted  breach  of  duty.   Memmett 
▼.  Lanm-ence  (15  Q.  B.  1004)  is  an  authority  that  a 
sheriff  may  prove,  upon  a  return  that  he  had 
seized  the  deotor's  goods  at  the  suit  of  another 
creditor,  that  he  was  mistaken  in  dealing  at  all 
with   the   goods    as    belong^g    to    the    debtor. 
Although  Lord  Campbell  said  (p.  1010)  if  the 
defendant  "  had  returned  that  he  had  taken  Webb's 
(the  execution  debtor's)  goods,  and  had  them  in  his 
hands  for  want  of  buyers,  he  would  have  been 
estopped   from    denying    that    the    goods    were 
Webb's,"  it  was  a  mere  obiter  dictum.   This  remark 
was  considered  by  the  Court  of  Common  Fleas  in 
Levy  V.  Hah  (29  L.  J.  127,  C.  P.),  and  Williams,  J. 
is  reported  to  have  remarked  (p.  130),  that  "  it  is 
too  strong  to  say  that  there  is  no  authority  in 
favour  of  what  Lord  Campbell  says  in  Eemmett  v. 
Latorenee."  The  cases,  however,  to  which  he  refers 
as  authoritv,  do  not  bear  out  Lord  Campbell's 
dictum.    There  was  in  this  case  no  infringement 
of  duty  on  the  sheriff's  part,  for  by  the  finding  of 
the  jury  he  could  not  possibly  have  obtained  the 
—"noy  he  was  directed  to  levy.    [Cockbubn,  C.  J. — 
s  not  the  question  bo  much  as  whether  he  is 
ed  by  his  return  from  saying  that  he  could 
■y.]    This  does  not  come  wittiin  the  rule  of 
el  as  laid  down  by  Lord  Denman  in  Pickat'd 


V.  Sears  (6  A.  &  E.  475) ;  there  must  be  not  only  » 
wilful  misrepresentation,  but  also  an  inducement 
to  act  upon  the  belief  caused  by  the  misrepresenta- 
tion, 80  as  to  alter  the  previous  position  of  the 
person  deceived :  (Natea  to  DtieheM  of  Kingaions 
Case,  2  Sm.  L.  C.  769,  6th  edit.)  Here  there  is  no 
alteration  in  the  plaintiffs  position  in  consequence 
of  the  false  retnm. 

Field,  <^.  0.  and  /.  W.  MeUor,  in  support  of  the 
mle. — ^This  is  exactly  a  case  which  Lord  Campbell 
distinguishes  from  those  decided  by  Bemmetl  v. 
Laun-enee,  and  is  precisely  analogous  to  a  falsa 
return  of  jA.  fa.  when  the  debtor  has  assigned  his 
goods  in  bankruptcy.  This  return  was  a  delibe- 
rate act  of  the  sheriff,  for  which  he  ought  to  be 
responsible.  He  might  have  returned  nulla  bona, 
or  have  interpleaded,  if  he  had  not  been  negligent 
in  obtaining  proper  information.  He  did  neither, 
but  return^  what  he  admits  to  be  fidse : 

JPieU  T.  amUk,  a  M.  *  W.  888. 

iSftaiutwh  T.  Soss,  S  Ex.  527. 

CocKBURN,  C.  J. — I  am  of  opinion  that  this  rule 
should  be  discharged.  The  action  is  for  a  tort  by 
the  sheriff  in  making  a  return  which  is,  in  one 
sense,  false.  The  rule  with  respect  to  an  action 
against  a  sheriff  is,  that  there  must  be  not  only 
a  wrongful  act  on  the  sheriffs  pnrt,  but  also  damage 
to  the  plaintiff,  in  order  to  sustain  the  action ;  the 
object  of  the  rule  being  that  the  defendant  may 
stay  proceedings  by  payment.  The  question  for 
us  is  whether  that  rule  applies  to  this  case.  The 
authority  relied  on  by  the  plaintiff,  who  contends 
that  it  does  not  apply,  is  a  dictum  of  Lord 
Campbell  in  Bemmett  ▼.  Lawrence ;  it  was  an  obiter 
dictum,  based  upon  no  cited  authority,  and  not- 
withstanding the  respect  which  that  learned  judge's 
remarks  always  merit,  need  not  have  demanded 
much  attention,  were  it  not  that  some  authorities 
were  quoted  in  support  of  it  by  Williams,  J.,  in 
the  case  of  Levy  v.  Hale.  The  first  case  quoted  as 
an  authority  was  Mildmay  v.  Smith  (2  Wms. 
Saunders,  edit,  of  1871,  p.  73i9)j  "If  a  sheriff  suffers 
goods  under  an  execution,  and  returned  by  him  to 
be  of  such  a  value,  to  be  rescued  out  of  his  hands, 
a  scire  facias  lies  to  have  execution  against  him  of 
the  money  according  to  the  value  returned."  The 
other  case  quoted  was  Clerk  v.  Withers  (2  Lord 
Raymond,  1072),  in  which  Lord  Holt  said,  p.  1075 : 
"  The  sheriff  is  answerable  for  the  value  of  the 
goods,  after  he  has  seized  them,  and  he  is  bound 
to  sell  them  at  all  events,  and  he  is  bound  to  the 
value  he  has  returned  them  to  be  of.  And 
though  the  eoods  are  lost  or  rescued  from  him, 
he  is  bound,  not  to  that  value  they  may  after 
appear,  or  be  found  to  be  of,  but  to  the  value 
he  returned  them  to  be  of:  that  is  the 
value  he  is  bound  to,  and  an  action  of  debt  lies 
against  him  for  that  value."  Neither  of  these 
cases,  however,  is  an  authority  for  Lord  Camp- 
bell's dictum  in  Bemmett  v.  Lawrence;  that  case 
was  an  action  for  a  false  return,  to  the  effect  that 
the  sheriff  had  seized  the  goods  and  chattels  of 
Webb,  the  debtor,  by  virtue  of  a  previous  writ  at 
the  suit  of  another  creditor ;  it  was  proved  that 
the  judgment  upon  which  the  previous  writ  issued 
and  the  defendant  made  the  seizure  was  fraudulent, 
and  also  that  the  goods  then  seized  did  not  belong 
to  Webb.  Upon  the  latter  finding  the  verdict  was 
entered  for  tne  defendant.  Lonf  Campbell,  in  re- 
fusing to  set  aside  the  verdict,  said :  "  The  main 
question  here  is  whether  the  sheriff  was  estopped 
!  by  having  returned  that  he  bad  taken  the  goods  of 
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Webb.  Now  if  he  had  returned  that  he  had  taken 
Webb's  goods,  and  had  them  in  his  hands  for  want 
of  buvers,  he  would  have  been  estopped  from  deny- 
ing that  the  goods  were  Webb's.  But  that  he 
does  not  return:  he  makes  an  argumentative 
return  of  nuUa  bona,  and  gires  as  an  excuse  that 
he  had  seized  the  gMds  of  Webb  at  the 
suit  of  Lowndes.  Thbt  does  not  estop  him  from 
showing  that  he  was  mistaken  m  dealing 
at  all  with  the  goods  as  belonging  to  Webb; 
there  is  a  clear  distinction  between  an  excuse 
like  this,  and  a  return  that  -  the  sheriff  holds 
the  goods  of  the  execution  debtor."  The  two 
anthoritiea  cited  bj  WiUiams,  J.  certainly  do 
not  bear  out  the  distinction  drawn  by  Lord  Camp- 
bell, and  they  do  not  apply  either  to  that  case  or  to 
the  present.  I  know  of  none  which  go  farther  in 
support  of  Lord  Campbell's  dictum  tlmn  those  two; 
and  as  they  fail  altogether  to  confirm  it,  I  think 
we  are  justified  in  balding  that  the  sherifi  was  not 
estopped  fromproving  his  second  plea  by  his  return 
to  the  writ.  This  being  so,  the  general  rule  with 
respect  to  this  action  applies.  Here  it  was  clear 
that  no  damage  was  sustained  by  the  plaintiff  as 
soon  as  it  was  established  that  tne  bill  of 
sale  was  valid.  It  may  be  that  the  sheriff  was 
blameable  for  making  this  return,  but  we  bare  not 
to  consider  that  question.  The  rule  will  be  dis- 
charged. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
rule  must  be  dischaived  on  the  ground  that  no 
damage  to  the  plaintinmw  been  established.  The 
only  contention  against  the    application    of   this 

feneral  rule  was,  that  the  sheritT  was  estopped  by 
is  return  from  producing  evidence  to  support  the 
plea  of  ntMa  bona.  Bat  how  was  it  shown  that 
ne  was  estopped  P  Generally  a  statement  is  evi- 
dence against  a  man  who  sets  up  a  defence  incon- 
sistent with  it ;  but  it  is  not  conclusive  against  him 
unless  the  position  of  the  person  to  whom  it  was 
made  is  altered  in  consequence.  I  do  not  see  any- 
thing here  to  bring  the  present  case  within  the 
rule  as  to  estoppel.  With  regard  to  authorities, 
the  only  one  which  the  plaintiff  can  claim  is  the 
dictum  of  Lord  Campbell,  which  did  not  apply  to 
the  case  before  him,  and  which  is  not  supported 
by  the  cases  mentioned  in  Levy  v.  Hale. 

Mellok,  J. — I  am  of  the  same  opinion. 

Rule  discharged. 

Attorney  for  pluntiff,  Jeremiah  Briggi. 

Attorneys  for  defendant,  Preston  and  Robinson. 


COUBT  OF  COKMOir  FX^EAS. 

SapoTlcd  b;  H.  H.  Hociino  uid  B.  A.  Kivoliie,  E«qn„ 
BaTTl«tan.«t-I«w. 


Friday,  Nov.  17,IS71. 

REGISTRATION    APPEAL. 
roWNSEND  V.  Thb  OvBBSEBBS  Of   St.  MaBTLBBONE. 

Deser^ption  of  nature  of  qualifieation — >7btn<  tenant 
— VwelUng-house — Representation  of  the  People 
Act  (30  &  31  Viet.  e.  10^)— Reform  Act  1832 
(2  Wm.  4,  c.  46), ..  27. 

Under  the  description  " d/wetling-house''  a  qualifi- 
eation  as  for  a  hoiue  may  be  proved  under  2 
wm.  4,  e.  45,  or  an  occupation  ofa  dtoeUing  house 
under  the  Representation  of  the  People  Ad. 

A  person  claimed  a  vote  for  the  borough  of  M.,  who 
oeeupied  a  house  asjovnt  tenant  toUh  another,  the 
value  of  such  house  being  mud^  more  than  enough 
VoL  XXV,  N.a,  Na  6a«». 


for  a  qtudifteaiion  under  the  Reform  Act  1832. 
The  nature  of  the  qualification  was  described  in 
the  list  as  "  a  dweUing-house." 
He  was  thus  entitled  to  a  vote  under  the  Reform 
Act,  but  rtot  under  the  Representation  of  the  People 
Act. 
He  was  accordingly  objected  to,  on  the  ground  thai 
a  description  of  the  nature  of   a  quaMficaMon 
"  dweUing-hotise  "  under  the  Representation  of  the 
People  Act  could  not  confer  a  vole   under  the 
Reform  Act. 
The  remising  barrister  struck  out  the  word  "dwelling." 
Held,  per  WiUes,  Keating,  and  Collier,  J  J.  [^dissen- 
iiente,  Brett,  J.),  that  the  revising  barrister  was 
right  in  allowing  the  vote,  although  it  was  tinners- 
sary  to  strike  oui  the  word  "dwelling." 
Per  Brett,  J.,  that  the  3rd  section  of  the  Representa- 
tion of  the  People  Act  has  given  a  new  qualifica- 
tion, and  that,  at  the  error  was  in  the  nature  of 
the  qualification,  the  revising  barrister  ought  not 
to  have  amended.   . 
At  a  court  held  at  Marylebone,  for  the  purpose 
of  revising  a  list  of  the  voters  for  that  oorongh, 
the  vote  of  James  Blackman  was  duly  objected  to. 
The  case  stated  that 

1.  James  Blackman  had  occupied,  jointly  with 
another  person,  the  premises  in  respect  of  which 
his  name  had  been  inserted  by  the  overseers  of  the 
said  parish  in  the  list  of  persons  entitled  to  vote  in 
the  election  of  members  to  serve  in  Parliament  (br 
the  said  borough  of  Marylebone. 

2.  The  said  James  Blackman  had  so  occupied 
the  said  premises  during  the  twelve  calendar 
months  next  previous  to  the  last  day  of  July  last ; 
had  been  rated  in  respect  of  the  said  premises  for 
all  rates  for  the  relief  of  the  poor  in  the  said  parish 
made  during  the  time  of  his  occupation ;  had  duly 
paid  all  the  poor  rates  and  assessed  taxes  which 
nad  become  payable  from  him  in  respect  of  such 
premises  previously  to  the  6th  April  then  next 
preceding,  and  had  resided  for  six  calendar  months 
next  previous  to  the  last  day  of  July  last,  within 
the  said  borough. 

3.  The  clear  yearly  value  of  the  said  premises  so 
occupied  by  the  said  James  Blackman  and  another, 
was  of  an  amount  which,  when  divided  by  the 
number  of  the  joint  occupiers  of  the  said  premises, 
gave  a  sum  of  much  more  than  ten  pounds  for  each 
such  occupier. 

4.  In  the  said  parish  of  St.  Marylebone  the 
overseers  make  out  only  one  list  of  all  persons 
entitled  to  vote  in  the  election  of  members  to  serve 
in  Parliament  for  each  borough,  including  in  such 
list  as  well  those  entitled  to  vote  in  respect  of  the 
occupation  of  premises  of  the  clear  yearly  value  of 
not  less  than  102.,  under  2  Will.  4,  c.  45,  as  those 
entitled  to  vote  as  inhabitant  occupiers,  as  owners 
or  tenants  of  any  dwelling-house  within  the  said 
borough,  under  the  Representation  of  the  People 
Act  18l57. 

5.  In  the  list  so  made  out  by  the  said  overseers, 
the  qualification  in  respect  of  which  the  name  of 
James  Blackman  was  inserted  in  the  list  was  de- 
scribed in  the  third  oolujan  as  a  dwelling-house ; 
the  house  in  fact  was  originally  constructed,  and 
is  now  used,  as  a  sbop,  with  dwelling  rooms 
above. 

6.  The  names  of  thirty-three  other  persons, 
whose  names,  together  with  that  of  the  said  James 
Blackman,  are  set  out  in  schedule  hereunto 
attached,  wer*  objected  to  under,  similar  ciroum- 
■tanoea. 
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7.  It  was  objected  that  inasmuch  as  the  cmalifi- 
cation,  in  respect  of  which  the  name  of  James 
Blackman  had  been  inserted  in  the  list,  as  mvAe 
ont  by  the  said  overseers,  was  described  as  a 
"  dwelling  house,"  his  title  to  have  bis  name  in- 
serted in  such  list  could  only  be  under  the  3rd 
section  of  the  Representation  of  the  People  Act 
1867,  and  as  it  was  by  that  section  provided  that 
no  man  should  under  that  section  be  entitled  to  be 
registered  as  a  voter  by  reason  of  his  being  a  joint 
occupier  of  any  dwelling  house,  that  therefore  the 
said  James  Blackman  was  not  entitled  to  have  his 
name  inserted  in  the  said  list.  The  barrister  held 
that  if  the  nature  of  the  qualification  was  insuf- 
ficiently described,  he  had  power  to  amend  the 
description  of  the  qualification  for  the  purpose  of 
more  accurately  defining  the  same,  and  he  did  so 
by  substituting  "  house  "  for  "dwelling  house  "  as  the 
nature  of  the  qualification,  and  retained  the  name 
of  the  eaid  James  Blackman  and  of  the  said  thirty- 
three  other  persons  in  the  said  list,  and  he  ordered 
the  appeals  m  all  the  above  mentioned  cases  to  be 
oons<Midated. 

The  question  upon  which  the  judgment  of 
the  court  is  requested  is  wh^her  or  not  the 
said  barrister  did  or  did  not  rightly  deride 
that  the  said  James  Blackman  and  the  said 
thirty-three  other  persons  whose  names  are  set 
out  in  the  schedule  hereto  were  entitled  to 
have  their  names  inserted  in  the  reg^ter  of 
voters  for  the  said  borough  of  Maryleboue.  If  the 
court  be  of  opinion  that  his  decision  was  wrong, 
the  names  of  the  said  James  Blackman  and  the 
said  thirty-three  other  persons  are  to  be  removed 
from  the  register  of  voters  for  the  said  borough  of 
Marylebone. 

Ooret  for  the  appellant. — The  claimant  was  an 
occupier  of  sufficient  value  if  the  nature  of  the 
qualification  had  been  "  house"  instead  of  "  dwelUug 
house."  The  term  "  dwelling  house"  appears  for 
the  first  time  in  the  3rd  section  of  the  Represen- 
tation of  the  People  Act,  and  it  is  there  stated  in 
the  proviso  to  the  section,  that  no  man  shall  have 
a  vote  by  reason  of  bis  being  a  joint  occupier  of 
any  dwelling  house.  I  do  a<A  deny  that  he  might 
still  vote  as  a  joint  occupier  for  the  same  pre- 
mises, had  they  been  properly  described,  but  the 
proviso  to  the  3rd  section  takes  away  his  right  to 
vote  as  a  joint  occupier  for  a  dwelling  house.  The 
6  Yict.  c.  18,  8.  40  does  not  give  the  barrister  a 
power  to  amend  unless  the  qualification  is  suffi- 
ciently described.  There  is  nothing  in  the  case  to 
show  whether  the  claimant  resided  in  the  bouse  or 
elsewhere.  If  be  claims  under  the  dd  Act  it  is 
immaterial  whether  he  resides  in  the  house ;  but 
that  is  not  so  under  the  Representation  of  the 
People  Act.  The  56th  section  shows  that  the  new 
franchise  is  to  be  in  addition  to  any  old  fran- 
chise and  this  Act  is  to  be  construed  as  far  as 
it  goes  with  the  old  Acts;  it  also  says  that 
the  forms  shall  be  as  they  were  formerly. 
The  case  is  the  same  as  if  the  proviso  to  the  3rd 
section  had  been  written  into  tne  Reform  Act  1832 
(2  WiU.  4,  c.  45). 

No  counsel  appeared  to  represent  the  res- 
pondent. 

"WiLLBS  J. — ^I  am  of  opinion  that  the  revising 
barrister  was  right  in  allowing  the  franchise, 
although  it  is  unnecessary  to  say  whether  the 
precise  course  he  took  in  turning  dwelling-house 
into  house  was  right.  The  claim  in  respect  of  a 
dwelling-liouse  was  sufficiently  made  by  showing 


that  the  person  claiming  the  franchise  was  entitled 
to  a  dwelling-house  in  fact,  coupl<d  with  the  proof 
that  that  which  he  described  as  a  dwelliug-honae 
fell  within  the  requirements  of  the  Act  of  183u2,  or 
wiUiin  the  conditions  to  be  fulfilled  in  the  Repre- 
sentation of  the  People  Act  as  a  dwelling-hoose. 
The  Act  of  183'^  S*^^'^  ^^^  right  to  vote  as  to  a 
house,  notwithstaiv£ng  the  number  of  terms,  sacfa 
as  warehouse,  counting-house,  shop,  which  were 
coupled  with  it.  You  nave  there  a  house  contain- 
ing a  dwelling-house,  and  a  house  which  is  not  a 
dwelling-house,  and  if  it  had  been  necessary  to 
state  the  qualification  more  fully,  the  answer  woold 
be  in  the  description  of  the  house — vicadwelliitg- 
house.  If  the  objection  was  made  out  under  the 
Act  of  1832,  the  claimant  could  show  he  bad  a 
dwelling-house ;  then,  having  established  it  as  a 
house  and  as  a  dwelling-house,  he  ooold  show  that 
the  conditions  of  the  Act  of  1832  had  been  complied 
with,  and  that  the  house  was  of  sufficient  value  to 

give  him  the  franchise  under  the  29th  section  of 
lat  Act.  Matters  so  standing,  the  Representation 
of  the  People  Act  was  passed  to  enlarge  the 
franchise,  and  assist  voters  who  had  previously 
been  excluded.  If  the  argument  of  counsel 
be  correct,  what  would  be  the  effect  of  that 
Act  t  Why,  of  defeating  a  claim  to  the  franchise 
which  woald  be  good  under  the  Act  of  1832. 
and  the  reduction  of  the  franchise  would  abso- 
lutely defeat  the  vote.  He  further  argues  that  the 
Representation  of  the  People  Act  gives  a  new 
franchise  in  resjiectof  a  dwelling  house,  and  that  a 
claim  to  a  dwelling  house  means  a  claim  to  a 
dwelling  house  under  the  Act  of  1867,and  excepts  the 
claim  under  the  A(  t  of  1832,  and  that  sect.  29  of  the 
Act  of  1832  should  be  read  with  the  proviso  in  the 
Act  of  1867.  But  the  answer  to  his  argument  lies 
in  the  fact  that  the  claim  is  not  obliged  to  be  made 
under  the  Representation  of  the  People  Act ;  but 
the  claim  may  be  made  in  respect  of  a  dwelling 
house  under  the  27th  and  29th  sections  of  the 
Reform  Act  1832,  or  under  the  Representation  of 
the  People  Act.  It  is  merely  an  expansion  of  tlie 
franchiseinrespectof  adwelling  house, and  the daim 
is  as  formerly.  He  may  claim  under  either  Act ; 
if  he  fails  under  the  latter,  he  may  claim  under  the 
former,  ur  vice  versa,  for  the  nature  of  the  qualifi- 
cation and  the  description  are  the  same.  I  reject 
the  notion  that  the  Representation  of  the  People 
Act  indirectly  takes  away  any  right  the  claimant 
would  have  had  under  tbe  Reform  Act  of  1832.  I 
think  the  revising  barrister  was  right  on  the  whole, 
but  that  no  amendment  was  necessary. 

Kbatiko,  J. — The  Representation  of  the  People 
Act  in  terms  leaves  untouched  the  franchise  nnoer 
the  old  Reform  Acts.  It  is  conceded  that  under 
the  old  Act  he  might  have  proved,  and  have  a 
vote ;  but  it  is  said  the  Representation  of  the 
People  Act  does  away  with  that,  because  it  gives 
the  franchise  to  a  onahty  of  dwelling  house  which 
would  not  have  haa  the  franchise  bSore.  If  so,  it 
would  be  a  strange  result,  and  one  I  should  be 
sorry  to  agree  to,  unless  nnder  very  great 
pressure.     I  think  no  amendment  was  required. 

Brktt,  J. — I  regret  that  I  cannot  come  to  the 
same  conclusion  as  the  rest  of  the  court  in  this 
case,  and  as  the  parties  are  entitled  to  my  opinion 
I  give  it  aooordmgly,  and  state  that  I  think  the 
revising  barrister  vras  wrong.  The  au&lificatian 
described  was  in  the  third  column,  whicn  states  the 
nature  of  the  qualification,  and  there  it  was  de- 
scribed as  adweJling-house.  Under  the  old  Beiorm 
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Act  of  1832,  the  27th  seetion  gaye  the  different 
qualifluations  house,  -warehoase,  connting-house, 
shop,  or  other  bnilding.  A  house  may  include  a 
warehouse,  and  I  apprehend  a  warehouse  and  shop 
is  a  house,  jet  in  the  interpretation  of  the  Act  of 
Parliament,  if  he  described  himself  by  one  he  could 
not  prove  for  the  other,  and  if  he  described  as  for 
a  shop  and  proved  for  a  house  he  would  lose  his 
vote.  The  Bepresentation  of  the  People  Act  has 
given,  in  my  opinion,  a  new  qualification  in  re- 
spect of  a  dwelling-house,  and  it  is  expressly 
enacted  by  the  59th  section  that  it  shall  be  oon- 
Btmed  as  one  with  the  Acts  for  the  time  being  in 
force,  and  it  appears  to  me  that  the  new  qaalinca- 
tion  with  the  proviso  ought  to  be  read  in  with  the 
27th  section  of  the  Reform  Act.  It  is  said  that 
the  construction  of  the  3rd  section  takes  away  the 
right  to  vote,  but  it  only  does  so  because  the 
claimant  is  misdesoribed.  The  court  ought  to  be 
as  careful  of  the  rights  of  the  objector  as  of  the 
rights  of  the  voter. 

Collier,  J. — I  am  of  opinion  the  revising  bar- 
rister was  right,  and  that  no  amendment  was 
required.  The  claimant  was  entitled,  under  sect. 
27  of  the  Reform  Act.  I  do  not  think  he  ought  to 
be  deprived  of  his  vote  because  he  described  a 
house  as  a  dwelling-house,  and  thereby  imposed  a 
greater  proof  than  was  necessary  upon  himself. 
Tlus  was  not  a  description  of  a  new  qualification. 
Under  the  new  Act,  a  man  must  be  an  inhabitant 
occupier  of  a  dwelling  house,  and  he  daes  not 
describe  himself  as  so  entitled. 

Judgment  c^ffirmed. 

Attorney  for  the  appellant,  A.  Beddall,  27,  Lom- 
bard-street. 


Friday.  Nov.  17,  1871. 
OAi,yBB  V.  Roberts. 

RBOISTRATION   AFPBAL. 

Parliamentary  eUeiion — Notiee  qf  objeetion — Jtf  m- 
take  in  "plaee  of  abode  "  of  objector — Change  of 
reeidenee— Reform  Act  1832,  6  #•  7  Viet.  e.  18, 

A  notice  of  dbjeetion  pwrtwuU  to  the  6  ^  7  Vict, 
c.  18,  «.  7,  eeheduie  A,  No.  5,  $igned  by  the  objec- 
tor, mtk  thi  addrett  of  hie  former  place  of  abode, 
it  infwfficimit,  although  hit  retidenee  it  to  near 
the  former  that  it  itandt  upon  part  cf  the  garden 
belonging  to  the  former  rettdenee. 
At  a  court    held   at   Brentwood,  to   revise  the 
Ksts  of  voters  for  the  southern  divivision  of  the 
county    of   Essex,    the    vote   of   Thomas   Davis, 
whose    name    appeared    upon    the    copy    of   the 
register  relating  to  the  hamlet  of  Brentwood,  was 
objected  to  by  James  William  Calver,  a  person  on 
the  raster  for  the  time  being  for  the  said  division 
of  the  said  county.    The  said  James  William  Calver 
appeared  before  the  barrister  and  proved  that  he 
1^,  within  the  time  required  by  the  Registration 
Acte,  duly  served  upon  the  overseers  of  the  said 
iiamlet,  and  upon  the  said  Thomas  Davis,  notices 
of  objection  to  the  vote  of  the  said  Thomas  Davis, 
which  notices  were  in  all  respect,  except  as  to  the 
statement  of  the  abode  of  the  said  objector,  in 
oomjdiance  with  the  Registration  Acts. 

In  the  said  notices  the  objector  had  described 
himsetf  as  "  Jamas  William  Calver,  of  Pembroke- 
road,  Walthamstow,  E.,"  on  the  register  of  voters 
for  the  parish  of  Walthamstow,  in  the  southern 
division  of  tlie  county  of  Essex. 


It  appeared  that  for  some  years  previously  to  the 
month  of  August,  1871,  the  said  James  William 
Calver  has  resided  in  a  house  in  Pembroke-road, 
Walthamstow,  and  that  his  place  of  abode  was  so 
described  in  the  register  for  the  time  being.  In 
the  said  month  of  August,  however,  and  a  few 
days  before  his  signing  the  said  notices  of  objeo- 
tioQ,  he  had  removed  to  a  hnnse  known  as 
1,  Grosvenor-park-terrace,  Grosvenor-park-road, 
Walthamstow,  and  he  had  let  his  house  in 
Pembroke-road  to  a  tenant  who  was  in  occupa- 
tion of  it  at  the  time  of  the  signing  of  the  said 
notices. 

At  the  time  the  objector  had  originally  come 
into  occupation  of  his  house  in  Pembroke-road,  he 
had  occupied  therewith  a  garden,  which  garden 
extended  Mckwards  from  his  house  in  Pembroke- 
road  to  a  road  called  Wingfield-road,  which  ran 
parallel  to  Pembroke-road.  The  said  garden  ex- 
tended on  one  side  to  a  road  called  Grosvenor- 
park-road,  which  ran  at  right  angles  to  Pembroke 
and  Win^eld-roads.  Some  few  years  ago  a  strip 
of  land  fWinting  the  Grosvenor-park-road  had  been 
taken  from  this  garden,  and  upon  this  strip  of 
land  a  row  of  six  houses  fronting  to  Grosvenor- 
park-terrace  had  been  built. 

The  houses  now  numbered  4,  5,  and  6,  which 
were  the  houses  nearest  to  Pembroke-road,  had 
been  built  about  three  years,  but  the  house  now 
numbered  1,  which  occupied  the  angle  formed  by 
Grosvenor-park-road  and  Wingfield-road,  had  only 
been  just  completed  in  Aug.  1871,  when  the  said 
James  William  Calver  removed  into  it.  The 
distance  from  his  former  house  in  Pembroke-road 
along  that  road  to  the  comer  of  Grosvenor-park- 
road  was  &OydB,,  and  the  distance  from  that  comer 
along  Oiosvenor-park-road  to  the  new  house  was 
about  the  same  distance,  or  rather  more. 

After  his  removal  Uie  objector  continued  to 
oocupv  the  residue  cd  the  ga^en  which  he  had 
oooapied  when  in  his  former  house,  which  garden, 
however,  did  not  in  any  part  abut  upon  Pembroke- 
road,  but  was  situate  at  the  back  of  the  bouses  in 
Pembroke-road.  To  this  garden  he  obtained  ac- 
cess by  a  back  door  in  the  wall  of  his  new  house. 
The  door  of  communication  from  the  old  house  to 
the  garden  was  kept  fastened  after  the  new  tenant 
took  possession  of  the  house,  but  it  might  have 
been  opened  if  it  had  ever  been  required. 

It  did  not  appear  that  Pembrolce-rottd  was  the 
name  of  any  district  in  Walthamstow,  or  that  any 
houses  but  those  fronting  to  Pembroke-road  were 
loiown  as  "  Pembroke-road;"  Grosvenor-park-road 
was  quite  as  well  known  as  Pembroke-road. 

After  the  removal  the  said  James  William 
Calver,  he  had  received  letters  (some  of  which  were 
produoed  in  court)  which  had  been  addressed  to 
nim  at  Pembroke-road,  and  especially  he  had  re- 
ceived certain  notices  of  objection  signed  by  him 
in  the  same  manner  as  those  above  mentioned, 
wHich  he  had  returned  to  him  through  the  Dead 
Letter  Of&oe,  in  coaseqneace  of  the  persons  to 
whom  they  were  addressed  not  having  been  found. 

It  was  contended,  on  behalf  of  the  objector,  that 
no  one  could  have  been  misled  by  his  place  of 
abode  being  given  as  Pembroke-rocMl  instead  of 
Orosvenor-park-road,  because  the  two  houses  were 
so  close  together  tfaiat  any  person  inquiring  tof 
him  in  Pembroke-road  would  have  been  at  once 
told  where  to  find  him.  It  was  also  contended 
that  the  site  of  the  house  in  Grosvenor-park-road 
having  once  formed  part  of  a  plot  of  land  occupied 
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with  the  house  in  Pembroke-road,  it  could  properly 
be  described  as  Pembroke-road. 

The  revising  barrister  was  of  opinion  that  the 
case  was  undistinguishable  from  Melbourne  v.  Oreen- 
Md  (R.  &  G.  261 ;  7  C.  B.,  N.  S.,  I ;  and  1  L.  T. 
"Bep.  N.  S.  93),  and  was  satisfied,  from  the  evi- 
dence of  the  objection,  that  in  describing  himself 
as  of  Pembroke-road,  "he  had  intended  to  describe 
his  former  bouse,  and  not  that  to  which  he  had  re- 
moved," and  the  barrister  therefore  thought,  for 
the  reasons  given  by  Erie,  C.J.  in  that  case,  that 
the  101st  section  of  the  Registration  Act  (6  Vict, 
c.  18)  was  inapplicable.  He  also  thought  that  the 
case  was  distinguishable  from  Thackeray  v.  PUeher 
(36  L.  J.  73,  C.  P.;  L.  Rep.  2  C.  P.  100)  (which 
was  quoted  on  behalf  of  the  objector),  or  other 
similar  cases,  because  in  the  present  case  the  ob- 
jector had  not  given,  as  in  that  case,  a  mere  imper- 
fect description  of  his  abode  by  referring  to  some 
large  district  in  some  part  of  which  it  was  really 
situate,  but  had  given  an  incorrect  description  by 
referring  to  a  particular  place — Pembroke-road — 
where  he  did  not  reside  at  the  time  in  question. 
He  thought  that  the  fact  that  the  objector  had  re- 
moved a  short  distance  only,  and  that  the  site  of 
his  new  house  had  once  formed  part  of  the  garden 
of  the  old,  could  not  affect  the  principle  laid  down 
in  Melbourne  v.  Oreenfield,  which  he  understood  to 
be  that  an  objector  must  actually  describe  his  real 
abode,  and  that  it  is  not  sufiBcient  for  him  to 
describe  a  place  at  which  his  real  abode  may  be 
ascertained,  however  readily  that  might  be  done. 

But  for  the  case  of  Melbourne  v.  Oreenfield,  the 
barrister  stated  that  he  should  probably  have  held 
the  notice  good  as  he  did  not  think  that  any  per- 
son so  objected  to  could  be  preotically  inconve- 
nienced by  the  misdescription. 

Being  however  of  opinion  that  the  case  was  in 
point,  he  held  that  he  was  bound  to  follow  it,  and, 
moreover,  thought  that  the  said  Thomas  Davis  (and 
the  other  persons  objected  to  as  hereinafter  men- 
tioned) might  have  been  induced,  by  the  Jaw  laid 
down  in  that  case,  to  neglect  the  notice  of  objec- 
tion they  had  received. 

For  the  purposes  of  this  case  the  revising 
barrister  found  the  following  facts :  That  the 
description  of  himself  as  "  of  Pembroke-road " 
given  by  the  objector  was  intended  as  a  description 
of  the  house  mentioned  as  his  place  of  abode  on 
the  register  and  not  of  the  house  in  which  he 
really  resided  at  the  time  of  signing  the  notice. 
That  it  is  not  a  description  which  anyone  would 
think  of  giving  of  the  new  house  or  which  would  be 
understood  as  applicable  to  the  new  house,  and  if 
the  said  James  William  Calver  had  been  a  stranger 
in  the  neighbourhood  at  the  time  he  went  to  reside 
at  No.  1,  Grosvenor-jMirk-terrace,  Grosvenor-park- 
road,  he  could  not  have  been  found  with  reason- 
able facility  by  the  description  given  of  him  as 
"  of  Pembroke-road." 

He  also  found  that  the  said  James  William 
Galver,  not  being  a  stranger  in  the  neighbourhood, 
but  well  known  in  Pembroke-road  by  reason  of 
his  former  residence  there — he  might,  in  fact, 
have  been  found  by  a  party  objected  to  without 
difficulty,  because  upon  a  personal  inquiry  in 
Pembroke-road  the  mqoirer  would  either  have 
been  informed  at  once  of  the  removal,  and  have 
been  directed  to  the  new  house,  or  else  have  been 
directed  first  to  the  old  house  and  thence  to  the 
new  one,  which  was  close  by ;  while,  if  the  inquiry 
bad    been    made   not  personally,  but  by  letter, 


addressed  to  Pembroke-road,  the  letter  would  have 
been  delivered  to  the  objector.  Thus,  although 
the  objector  had  not  described  his  true  place  of 
abode,  be  had  given  the  information  practiodiy 
required  for  his  identification  by  describing  him- 
self as  of  a  place  in  the  immediate  neighbourhood 
of  his  abode,  and  at  which  it  might  have  been 
readily  ascertained. 

For  the  reasons  mentioned  above,  the  revising 
barrister  considered  that  he  ought  to  hold  the 
notices  of  objection  insufficient,  and  he  expressed 
an  opinion  to  that  effect ;  but  understaudii^  that 
a  large  number  of  persons  had  been  objected  to  in 
the  same  form,  with  a  view  to  facilitate  an  appeal 
from  his  decision,  he  reserved  his  formal  decision 
as  to  retaining  or  expunging  the  name  of  the  said 
Thomas  Davis  (who  did  not  appear  to  prove  his 
qualification),  and  adjourned  the  further  conside- 
ration of  the  case  and  also  the  court  at  which  the 
same  came  before  him  from  time  to  time  and  from 
place  to  place  within  the  said  division  of  the  county, 
pursuant  to  the  statute,  in  the  meuitime  he«ring 
and  deciding  upon  the  merits  of  the  cases  ct  all 
persons  so  objected  to  by  the  said  James  William 
Calver,  who  chose  to  appear  before  him  in  answer 
to  the  objection  and  to  prove  their  qualification. 

At  a  court  held  at  the  town  hall,  Stratford,  within 
the  said  division,  by  appointment,  for  the  revision 
of  the  lists  of  certain  parishes,  and  by  adjournment 
of  the  court  held  at  Brentwood,  and  of  other  ooorts, 
he  finely  decided  to  retain  on  the  list  the  name  of 
the  said  Thomas  Davis,  without  requiring  him  to 
prove  his  qualification,  on  the  srround  that  the 
said  notices  of  objection  were  insufficient,  and  that 
he  was  not  at  liberty,  as  a  matter  of  law,  to  take 
into  consideration  all  the  facts  stated  in  the  case 
when  he  presented  it  for  the  opinion  of  the  court. 

The  said  James  William  Calver  gave  due  notice 
of  appeal  against  this  decision,  and  the  barrister 
thought  proper  that  the  appeal  should  be  allowed. 

At  the  same  court  he  decided  for  the  same  reasons 
to  retain  on  the  various  lists,  without  proof  of  their 
qualifications,  the  names  of  all  the  persons  con- 
tained in  the  schedule  which  accompanies  this  case, 
who  had  all  been  objected  to  by  the  said  James  Wil- 
liam Calver  in  the  same  form  and  under  the  same 
circumstances  as  above  stated,  and  who  all  failed 
or  declined  to  appear  before  him  to  prove  their 
qualification  in  answer  to  the  said  objections.  It 
appeared  to  him  that  his  decision  so  to  retain  all 
the  said  names  depended  upon  the  same  point  of 
law  as  the  case  of  Thomas  Davis,  and  notice  of 
appeal  having  been  given,  he  declared  that  the 
appeals  were  to  be  consoUdated,  and  thereupon  he 
named  Thomas  Nicolles  Roberts,  of  2,  Torrington- 
street,  Russell-square,  London,  a  person  interested 
and  consenting  to  be  respondent  in  the  consoli- 
dated appeal. 

The  question  for  the  opinion  of  the  coart  was 
whether  upon  the  facts  stated  above  the  revising 
barrister  was  right  in  holding  the  said  notices  S 
objection  to  be  bad  on  the  ground  above  stated. 

If  the  court  decide  that  the  revising  barristw 
was  right  then  all  the  names  in  the  schedule  are 
to  remain  on  the  register. 

If  the  court  decide  that  he  was  wrong,  the  register 
is  to  be  amended  by  expunging  werefrom  the 
names  in  the  schedule. 

E.  Clarke  for  the  appellant. — The  address  of  the 
objector  was  put  down  by  mistake  as  Pembrdce- 
road,  instead  of  Grosvenor-park-road.  The  objeo- 
tion  is  that  the  former  resiaenoe  of  the  objector  is 
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described  instead  of  the  present  abode.  The  notice 
was  given  pursuant  to  the  6  Vict.  c.  18,  s.  7.(ot 
And  the  revising  barrister  states  he  should  have 
considered  the  place  of  abode  sufficiently  explicit 
had  he  not  been  pressed  with  the  case  of  Melboume 
v.  Greenfield  (1  L.  T.  Rep.  N.  S.  93 ;  7  0.  B.,  N.  S.,  1). 
The  "  place  of  abode  "  means  the  place  of  abode 
which  IB  named  on  the  register,  and  this  view  was 
taken  bj  Maole,  J.,  in  Knowlet  v.  Brooking  (2  C.  B. 
226),  although  it  was  true  that  he  dissented  from 
the  opinion  of  the  rest  of  the  court.  He  says  the 
Act  of  6  Vict.  c.  18,  requires  the  objector  to 
describe  himself  as  on  the  register  or  list  of  voters, 
and  to  refer  particularly  to  the  parish  on  the 
register  or  list.  The  object  of  these  alterations 
was  to  identify  the  pei-sons  mentioned  in  the  list 
more  completely,  so  as  to  enable  those  whom  it 
concerned  to  know  easily  and  certainly  who  the 
persons  named  were,  and  to  enable  the  party 
objected  to,  by  referring  to  the  list  or  portion  of  the 
register  mentioned  in  the  notice,  to  ascertain 
whether  the  objector  has  a  right  to  object ;  here 
the  objector  was  well  known  to  all  the  inhabitants 
of  the  neighbourhood.  He  cited  WoUett  v.  Davis 
(4  C.  B.  115),  when  he  was  stopped  by  the  court. 

Hugh  Skidd,  for  the  respondent,  was  not  called 
upon  to  argue. 

WiLUSS,  J. — The  learned  counsel  for  the  appel- 
lant has  done  all  in  his  power  to  induce  us  to  over- 
rule the  case  of-Metbowrne  v.  Oreenfi,eld,  which  we, 
sitting  as  we  do  here,  are  unable  to  do,  nor  should 
we  desire  to  do  so  if  we  could.  The  statute  says  that 
the  objector  shall  leave  at  the  place  of  abiode  of 
the  party  objected  to  a  notice  which  is  described 
in  the  schedule  to  the  Act,  and  which  is  to  con- 
tain the  place  of  abode  of  the  objector  at  the  time 
at  which  he  objects.  In  the  present  case  the 
objector  had  ceased  to  live  in  the  residence  which 
he  gave  as  his  place  of  abode,  and,  moreover,  he 
had  let  the  former  house,  which  he  described 
himself  as  occupving.  Had  he  been  a  stranger  no 
one  could  have  found  him  oat,  and  it  cannot  be 
that  a  difference  is  to  be  made  because  he  happened 
to  be  well  known  in  that  particular  locaUty.  The 
description  of  his  place  of  abode  was  intended  by 

(a)  "Hie  6  Vict.  o.  18,  a.  7,  provides  that  in  every 
▼ear  every  person  who  ahall  be  on  the  regriater  for  the 
time  being  for  any  ooonty  may  objeot  to  any  other  person 
apon  moy  list  of  voters  for  snoh  ooonty,  as  not  having 
been  entitled  on  the  last  day  of  July  then  next  preceding, 
to  have  his  name  inserted  in  any  list  of  voters  for  snoh 
county ;  and  eve^  person  so  objecting  (save  and  except 
overseers  objecting  in  the  manner  hereinbefore  men- 
tioned) shall  on  or  before  the  2Sth  Aug.  in  ench  year, 
S' ve,  or  oanse  to  be  given,  to  the  overseers  of  the  poor  of 
e  jMkrish  or  township  to  which  the  list  of  voters  con- 
tuning  tiie  name  of  the  person  so  objected  to  may  relate, 
a  notice,  according  to  the  form  nnmbered  (4)  in  the  said 
sohednle  {&),  or  to  the  like  effect;  and  the  person  so 
objecting  shall  also,  on  or  before  the  said  25th  Ang.,  give, 
or  cause  to  be  given,  to  the  person  so  objected  to,  or 
leave,  or  oaose  tobe  Iwtatbia  plaoeof  abode,  as  described 
in  each  list,  a  notice,  aooording  to  ibe  form  nnmbered  (5) 
in  the  said  schedule  (A),  or  to  the  like  effect;  and  every 
snch  notice  of  objection  shall  be  signed  by  the  party  so 
objecting  as  aforesaid ;  and  wherever  the  place  of  abode 
of  the  person  objected  to,  as  described  in  the  said  list, 
shall  not  be  in  the  parish  or  tovimahip  to  which  snoh  list 
may  relate,  and  the  name  of  the  occupying  tenant  of  the 
whole  part  of  the  qualifying  property,  together  with  his 
place  ot  abode,  shall  appear  m  snoh  list,  the  person  so 
objecting  shall  iJso,  on  or  befoie  the  same  day,  give  to  or 
leave,  or  cause  to  be  given  or  left,  at  the  place  of  abode 
of  any  such  occupying  tenant,  a  duplicate  notice,  signed 
as  aforesaid. 


him  to  be  the  description  of  his  place  of  abode,  as 
it  appeared  on  the  register,  instead  of  his  present 
residence,  and  the  question  is  much  the  same  as 
that  discussed  in  Knowles  v.  Brooking  (2  C.  B. 
226),  where,  notwithstanding  the  dissentient 
opinion  of  Maule,  J.,  the  court  held  the  notice  of 
objection  sufficient,  which  was  signed  by  the 
objector  from  his  real  place  of  abode,  although  not 
corresponding  with  that  on  the  register.  And  the 
law  was  further  pronounced  in  Meiboume  v. 
OreenAdd  that  the  objector  should  date  from  his 
actual  place  of  abode,  and  not  from  that  on  the 
register.  We  see  no  reason  why  the  revising 
barrister  should  have  wished  the  case  of  Melbowme 
V.  Oreenf/eld  to  be  overruled ;  and  we  think  that  he 
was  quite  right  in  following  that  case  rather  than  his 
own  judgment,  for  it  would  have  been  impossible 
to  say  that  a  sufficient  description  of  the  right 
place  of  abode  has  been  inserted  in  the  notice  of 
objection. 

Keatino,  J. — I  am  of  the  same  opinion.    The 
decision  of  the  revising  barrister  must  be  affirmed. 

Bketi  and  Coluer,  JJ.  concurred. 

Leeition  affirmed. 

Attorney  for  appellant,  TTrflwa. 

Attorneys  for  respondent,  Wyatt,  HosMru,  and 
Harvey. 


Friday,  Nov.  24, 1871. 
Cask  «.  McGlellah. 

Liverpool  Stock  Exchange — Gouirie  of  lueineet — 
Action  for  commitsion — Transfer  note — Difference 
between  sum  received  and  sum  transferred — inter- 
pretation of  transfer  deed. 

The  defendant  having  instructed  the  plaintiff  to  pur- 
chase certain  railway  shares  On  tlie  Liverpool 
Stock  Exchange,  received  a  transfer  note  on  the 
settling  day  for  the  purpose  of  transferring  his 
slui/res  to  the  purchaser.  It  is  the  custom  on  the 
Liverpool  Stock  Eixlujiige  for  the  original  seller 
to  transfer  his  shares  not  to  the  immediate  pur- 
chaser, but  to  some  sub-purchaser  who  may  have 
purclMsed  from  some  person  other  ihdn  the  original 
purchaser ;  and  it  frequently  happens  that  the  sum 
m  the  transfer  note  is  diferent  to  the  turn  ^hich 
tlie  original  seUer  is  to  receive.  To  avoid  difficulty, 
at  the  foot  of  the  transfer  note  U  is  stcUed  tftat  the 
consuMration  money  differs  from,  that  which  the 
first  seller  is  to  receive  owing  to  the  sub-sale  by  ilia 
original  buyer,  bvi  that  the  note  is  so  regulcUed  to 
fulfil  the  provisio7is  of  the  Stamp  Act  (65  Oeo.  3, 
c.  184). 

27te  defendant  refused  accordingly  to  sign  the 
transfer  because  it  staled  that  he  had  received  a 
sum  which  was  untrue. 

Held,  that  the  defendant  was  bound  to  sign  the 
transfer  deed ;  that  the  foot  note  was  to  be  read  as 
paH  of  the  transfer,  and  was  sufficiently  explicit. 

Semhle,  that  a  custom  to  sian  for  a  consideration 
different  from  that  stated  tn  the  deed  of  transfer 
would  be  bad. 

This  was  an  action  for  copamission,  tried  in  the 

Passage  Court  at  Liverpool.     The  declaration  was 

for  money  ptayable  by  the  defendant  to  the  plaintiff, 

&c.,  and  on  accounts  stated  between  them  in  the 

oi"dinary  form. 

Plea,  never  indebted. 
Issue  joined  thereon. 
At  the  trial  before  the  judge  of  the  Passage 

Court  at  Liverpool,  it  appeared  that  the  action  was 
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broaght  to  recover  the  sum  of  201.  5«.  8d.,  being 
the  Bum  claimed  by  the  plaintiff  for  commisBion  on 
certain  sales  of  railway  snares  made  by  him  for  the 
defendant  on  the  Liverpool  Stock  Exchange.  The 
defendant,  being  anxious  to  sell  a  number  of  shares 
in  the  Lancashire  and  Yorkshire  Railway,  applied 
to  the  plaintiff,  who  was  a  stockbroker  on  the 
Liverpool  Stock  Exchangee,  to  effect  the  sale  for 
him,  and  he  accordingly  did  so,  and  sent  the  de- 
fendant a  bought  and  sold  note,  according  to  the 
usnal  custom  of  the  Liverpool  Stock  Exchange,  in 
the  following  form : — 

Swift's-ooort,  Castle-street.  Liverpool,  25tli  May  1871. 
To  D.  McClellan,  Esq. 

Sir,— I  have  this  day  sold  for  yon  4001.  stock  in  the 
lonoaohire  and  Yorkshiie  Bailway  Company  at  140^1., 
per  cent,  gross  for  oooonnt,  30th  May,  for  delivery  and 
payment  aooording  to  the  mies  and  regulations  at  the 
liverpool  Stookbrokura  Aseooiation.  I  am.  Sir,  yours 
respectfully. 

Thomas  Cask. 
Ji    s.   d. 

Paid 100    0    0 

Premium  400{.  stock    ...    40  15    0 


140  15    0 


£  s.  d. 
563  0  0 
2  16    3 


Commissioii  at )  per  cent.      

560  a  9 
The  usnal  custom  on  the  Liverpool  Stock  Ex- 
change is,  when  the  settling  d^  comes  round,  for 
the  first  seller  of  railway  stock  to  transfer  his 
shares  to  a  sub-parohaser  mstead  of  to  the  original 
buyer,  as  frequently  many  sub-sales  are  made ; 
and  in  such  cases  it  is  usual  for  the  sum  paid  by 
the  last  purchaser  to  be  inserted  in  the  transfer 
deed,  instead  of  the  sum  which  the  original  seller 
obtained ;  accordingly,  when  the  day  for  settling 
arrived,  the  plaintiff  forwarded  the  usual  form  of 
transfer  in  use  on  the  Liverpool  Stock  Exchange 
for  the  defendant  to  sign,  and  in  which  the  con- 
sideration money  for  the  sale  of  the  shares  pur- 
ported to  be  1412.  58.  per  share,  instead  of  the 
price  of  1401.  15».  which  the  defendant  really  re- 
ceived from  the  original  purchaser.  The  defen- 
dant, considering  that  the  deed  untruly  stated  the 
price  paid  for  the  shares,  refused  to  complete  the 
sale  ,and  to  sign  the  transfer.  The  plaintiff  ac- 
cordingly was  obliged  to  resell  the  shares,  which  he 
did  at  a  loss,  and  brough  this  action  to  recover  the 
commission  and  the  loss  sustained  by  the  resale. 
The  case  accordingly  came  on  for  trial  in  the 
Passage  Court  at  the  Liverpool  Quarter  Sessions  in 
October  last,  when  the  jury  found  a  verdict  for  the 
full  amount,  viz.,  202.  5«.  8^.  The  judge  giving  the 
defendant  leave  to  move  the  court  above  to  enter 
a  nonsuit  or  verdict  for  defendant,  a  rule  was  ac- 
cordingly obtained  to  enter  a  nonsuit  on  the 
ground  that  the  custom  was  unreasonable  and 
inconsistent  with  the  written  contract. 

The  following  is  the  form  of  transfer  in  use  on 
the  Liverpool  Stock  Exchange,  and  is  a  copy  of 
one  which  the  defendant  refused  to  sign. 
Transfer. 
I,  David  MoClellan,  of  Liverpool,  in  consideration  of 
the  Bum  of  141 !.  15s.  paid  to  me  by  Elizabeth  Butterworth, 
of  No.  3,  James-terrace,  Cheetham-hill,  near  Manchester, 
spinster,  do  hereby  bargain,  sell,  assign,  and  transfer  to 
the  said  Elisabeth  Buttorworth,  100  paid-up  Consolidated 
Stock  of  and  in  the  undertaking  called  the  Lancashire 
and  Yorkshire  Bailway  Company,  to  hold  unto  the  said 
Elizabeth  Bntterirorth,  her  executors,  administrators, 
and  assigns,  subject  to  the  several  conditions  on  wluoh  I 
bald  the  same  immediately  before  the  exeoution  hweof ; 
and  I,  the  said  Elizabeth  JDut'erwortb,  do  hereby  sfrce 


to  acoept  and  take  liie  said  stock,  sabjeot  to  the  oondi- 
tions  aforesaid. 

As  witness  our  hands  and  seals  the  day  of  Juna, 

in  the  year  dC  our  Lord  one  thousand  aiglit  hundred  aaa 
■evanl^-oae. 

Signed,  sealed,  and  *) 

delivered  by  the    f 

above  named  in  the  ( 

presence  of       J 

'Witness's  signata]^s,     ) 
address  and  profession.  { 

Signed,  sealed,  and^ 
delivered  by  the    f 

above  named,  in  the  C 
presence  of       J 
Witness's  signature,     7 
address  and  ^ofesaion.  > 

N>B. — ^nie  consideration  money  set  forth  in  a  transisr 
may  differ  from  that  which  the  first  seller  will  reosm 
owing  to  sub-sale  of  the  original  buyer  j  and  the  Stamp 
Act  requires  that  in  such  oases  the  consideration  money 
paid  by  the  sub-purchaser  shall  be  the  one  inserted  in  tho 
deed,  as  regulating  the  ad  valortm  duty.  The  Mk>wiaf 
is  the  dbnse  in  question  : 

And  where  any  person  liaving  contracted  for  the  pnr- 
ohase  of  any  lands  or  other  property,  but  not  having 
obtained  a  conveyance  thereof,  shall  contract  to  sell  to 
any  other  person,  and  the  same  shall,  in  conseqnanoe^  be 
conveyed  immediately  to  the  sub-purchaser,  the  prinmpal 
or  unJGr  deed  or  instrument  of  ooaTeyance  shall  be  sbatged 
withtne  said  ad  valorem  dnt^  in  respect  of  the  porcfaase 
or  consideration  money  herein  mentioned,  to  be  paidj  or 
agreed  to  be  paid,  by  the  sab-purchaser.  (55  0«o.  4,  c. 
184.) 

Outty  showed  cause. — There  was  no  denial  tJiat 
the  money  is  due  to  the  broker ;  the  only  qnes- 
tion  is,  whether  the  custom  to  sign  a  deM  of 
transfer,  which  states  that  a  consideration  is 
paid  different  from  the  amount  which  really 
passes,  is  unreasonable.  The  custom  ia  for  con- 
venience, and  it  always  is  usual  to  put  the  name  of 
the  last  purchaser  and  the  lost  price  in  the  trans- 
fer. This  is  done  in  obedience  to  the  55  Gea  3, 
c.  184,  which  enacts  that,  in  the  case  of  sub-pur- 
chasers, the  instrument  of  conveyance  shall  be 
charged  with  the  cut  valorem  duty  paid  by  the  last 
purchaser.  The  whole  of  the  transfer  deed  moot 
be  taken  together,  and  although  the  signaturea  are 
above  the  foot  note,  yet  it  is  part  of  the  deed.  With- 
out the  words  "  to  me  "  in  the  transfer  deed,  tiie 
transfer  would  be  quite  sufficient  and  nnolgection- 
able.  The  custom  is  reasonable,  and  has  never 
been  questioned  before  by  any  peraojia  tranBitrifciiig 
business  on  the  Liverpool  Stock  Exchange. 

Temph  in  support  of  the  rule. — The  custom  is 
unreasonable  and  cannot  be  supported ;  and  it  is 
also  inconsistent  with  the  writtMi  o(Mitract,  for  the 
foot  note  is  not  part  of  the  contract  (Mewbttm  v. 
Eatwi,  20  L.  T.  Rep.  N.S.  486.)  You  cannot 
make  a  pmrsou  sign  that  which  is  untrue,  and  that 
is  Uie  defendant's  objection  to  sign.  [WntLBS,  J. — 
This  is  not  untrue,  the  note  is  part  of  the  deed 
and  must  be  read  with  it.]  If  this  was  a  matter 
of  thousands  of  pounds  and  the  property  of  a 
testator  was  being  sold,  the  executors  would  be 
estopped  as  opening  the  door  to  fraud.  [Willbs, 
J.— The  nota  ie»*«  would  prevent  that.]  Then  a 
written  note  on  the  back  of  a  deed  womd  explain 
the  deed.  [Wiluss,  J. — Whether  the  seal  u  in 
the  centre  of  the  deed  or  on  the  side  or  anywhere 
else  does  not  matter.]  The  signing  for  a  different 
sum  is  inconsistent  with  the  contract,  and  you 
cannot  import  an  usage  that  varies  the  contract; 
you  may  add  to  it,  but  when  the  usage  is  incon- 
sistent with  the  contraot  it  cannot  be  imported 
into  it  {EtUloH  v.  Warren,  1  M.  &  W.  466), 
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WnjiBB,  J. — The  question  we  have  to  decide  is 
whether  the  defendant  could  legally  refhse  to  sign 
the  transfer  deed  for  sale  of  his  railway  stock  for 
the  reason  that  a  higher  price  appears  in  the  deed 
than  that  which  he  received.  It  is  said  that  it  is 
a  conscientious  objection  on  his  part,  but  it  is 
merely  a  hypercritical  one.  Whatever  may  have 
been  the  dimculty  which  has  arisen  it  might  very 
easily  have  been  remedied  bv  putting  in  the  deed 
of  transfer  the  words  "  paid  for  shares  "  instead 
of  the  words  "  paid  to  me ;"  and  the  Stamp  Act 
would  not  then  have  done  what  it  never  was 
intended  to  do,  and  affect  the  terms  in  which  the 
contract  was  expressed.  I  agree  with  the  defen- 
dant that  the  tuita  bene  is  not  accurate ;  but  where 
in  a  sale  one  person  gave  more  than  others  the 
Stamp  Act  said  the  greater  sum  was  to  be  paid, 
and  the  duty  is  to  be  paid  on  the  sum  specified  in 
the  conveyance  toe  the  sake  of  the  Oovernment. 
I  do  not  think  a  person  conld  be  called  on 
to  sign  such  a  document  without  a  contract; 
and  if  he  had  agreed  to  do  so,  it  would  be  a 
question  whether  there  was  such  a  departure 
from  the  truth  as  to  allow  him  to  refuse 
his  signature ;  I  am  not  prepai-ed  to  say  that  a 
custom  unknown  to  him  should  cause  him  to 
sign  documents  which  are  untrue;  and  if  this 
case  had  turned  upon  custom  alone  I  should 
had  doubted  considerably,  and  I  do  not  think 
we  could  compel  him  to  sign,  but  in  the 
present  case  it  is  not  necessary  to  give  such  an 
opinion.  The  person  who  refused  to  sign  in  this 
case  would  not,  by  executing,  have  told  a  lie,  be- 
cause the  deed  says  the  money  has  been  paid  "  to 
me ;"  for  the  iiota  bciio  acts  as  the  interpretation 
clause,  and  says  it  does  not  mean  paid  to  me 
directly,  and  explains  that  the  words  mean  to  me 
as  the  ultimate  purchaser ;  the  correct  words  are 
as  follows :  The  consideration  money  set  forth  in  a 
transfer  may  differ  from  that  which  the  first  seller 
will  receive,  owing  to  the  sub-sale  of  the  original 
buyer ;  and  the  Stamp  Act  requires  that  in  such 
cases  the  consideration  money  paid  by  the  sub- 
purchaser shall  be  the  one  inserted  in  the  deed  as 
regulating  the  ad  vtdorein  duty.  This  is  as  much 
a  part  of  the  contract  as  if  an  asterisk  had  been 
placed  ailer  the  words  "  to  me,"  and  another  at  the 
bottom  of  the  page,  and  would  prevent  the  deed 
from  stating  what  the  defendant  designates  as  a 
lie.  Let  us,  however,  couKider  what  it  is  that  the 
person  who  has  sold  the  shares  has  undertaken  to 
do.  He  has  entered  into  a  contract  by  the  bought 
and  sold  note  for  the  delivery  of  so  many  shares  in 
the  Lancashire  and  Yorkshire  Railway  Company, 
and  to  receive  payment  subject  and  according  to 
the  rules  and  regulations  of  the  Liverpool  Share- 
brukers'  Association.  When  the  transfer  is  brought 
fur  him  to  sign  he  refuses  to  sign  it.  There  was, 
I  think,  evidence  for  the  jury  to  find  that  the  re- 
jection was  a  colourable  rejection ;  and,  I  think, 
that  putting  the  question  of  an  unreasonable  cus- 
tom as  out  of  the  case,  he  was  bound  to  sign  the 
transfer. 

Kkatimg,  J. — I  am  of  the  same  opinion.  If  there 
had  been  no  nota  betie  I  consider  that  the  defen- 
dant would  have  been  justified  in  repudiating,  for 
no  custom  can  bring  people  to  sign  what  is  untrue; 
and  if  the  iwfa  bene  bad  nut  been  to  the  contrary 
effect,  and  explained  the  real  practice,  the  defen- 
dant would  have  justly  refused  to  sign.  Although 
all  the  difference  ia  made  by  the  nota  bene,  yet  I 
think  the  deed  of  transfer  is  in  an  inappropriate 


form,  and  the  words  "  to  me "  are  not  only  not 
necessary,  but  are  inconvenient  and  unsuitable,  but 
as  it  stands  we  must  read  the  words  following  the 
nota  beite  as  if  written  after  "  to  me." 

BuBTT,  J. — I  am  of  the  same  opinion.  This  dis- 
oussion  is  taking  place  with  regard  to  a  practice 
constantly  in  vogue  and  carried  on  daily  at  a  place 
of  business  resorted  to  by  merchants  of  the  highest 
character.  HypocriBV  in  business  and  a  too  tender 
conscience  oocasionaily  accompany  one  another, 
and  the  defendanl  here  refuses  to  sign  the  transfer 
note,  because,  he  says,  he  should  be  signing  a  lie; 
but  this  is  not  a  lie ;  the  facts  are  clearly  stated  if 
he  chose  to  read  them,  and  it  is  ridiculous  to  sup- 
pose that  anything  which  could  be  called  a  lie  could 
be  permitted  to  interfere  for  one  moment  with  the 
course  of  business  at  Liverpool 

BtUe  discharged. 

Attorney  for  plaintiff,  Forthata,  Commerce-court, 
Liverpool. 

Attorneys  for  defendant,  Gregory,  Bowdiffet  and 
Co.,  for  Poytte. 


EZCKSQirSS  CEAMBSB. 

Beported  by  J.  Uhobti,  Eiq.,  B>rrifter-at-L»w. 

Nov.  28  and  29,  1871. 

(Before  Kbixt,  C.  B.,  Wiluh  and  Kkatino,  JJ., 
Channeli.,  Pioott,  and  Cleasbt,  B.B.) 

MoDMTStBPiUCN  V.  Lakskait. 

Statute  of  Frauds  (29  Car.  2,  c.  3)  t.  4,—Prottiise  to 
antwifr  for  debt  or  defauU  of  another — Liability  of 
third  person  assumed,  but  not  aetuaUy  existing. 

Plainli^  was  employed  by  a  local  boaird  of  health 
to  construct  a  ntain  setver,  and  shortly  before  its 
completion  the  boaird  gave  notice  {pursuant  to  11 
&■  12  Ftc/.  e.  63,  s.  69)  to  tiie  ocou/piers  of  the  ad- 
joining  houses  to  connect  timr  drainage  witli  tlie 
■main  sewer  within  twenty-one  days,  or  the  board 
would  do  so  at  their  expense.  After  the  main  sewer 
was  completed,  and  before  the  expiration  of  the 
twetUy-one  days,  plaintiff  was  leaving  with  his 
carts  and  meii,  whett  lie  was  asked  by  defendant, 
chairman  of  the  board,  wluU  objection  he  had  to 
makiny  the  eotvneelions.  Plaintiff  said,  "  I  have 
none,  if  you  or  the  board  will  order  the  work,  or 
become  responsible  for  tlie  paiiment,"  to  which 
defendaiU  rei>lied,  "  Go  on  aiul  do  the  work,  and  I 
will  see  you  paid ;"  wltereupon  plaintiff  did  the 
work  unoer  the  superintendence  of  the  surveyor  of 
tlm  board,  and  sent  his  account  fir  the  work  to  the 
board,  who  refused  payment,  on  the  ground  that 
fitey  luid  not  ordered  it.  PlaiiUiff  having  subse- 
q^iientty  brouglU  an  action  against  the  d^endant 
tor  tite  amount : 

Held,  that  tliere  was  evidence  on  which  a  jury  might 
find  tlte  existence  of  a  primary  liability  on  the  part 
of  the  d^endant,  and  not  merely  a  liability  to  answer 
for  tlie  actual  or  supposed  debt  or  default  of  another 
person,  and  therefore  that  his  promise  did  not 
come  within  the  4tth  section  of  the  Statute  of 
Frauds. 

Per  WiUes,J. —  Wliere  the  proinite  is  made  to  answer 
for  the  debt  or  defauU  of  a  third  person,  and  there 
is  no  actual,  but  only  a  supposed,  liability  on  the 
part  of  that  third  person,  tlte  promise  is  equally 
void,  whether  it  be  m  writing  or  not.  But  where  the 
promise  is  made  in  respect  of  a  future  contemplated 
liability  on  tlie  part  of  a  third  person,  such  a 
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promite  t»  within  the  ith  section  of  the  Statute  of 

Frauds. 
This  was  an  appeal  from  a  decision  of  the  Court  of 
Queen's  Bencn,  making  absolute  a  rule  to  enter  a 
nonsuit  pursuant  to  leave  reserved  at  the  trial. 

The  first  count  of  the  declaration  stated  that  the 
defendant  was  the  chairman  of  the  local  board  of 
health  for  the  district  of  Lower  Brixham,  and  in 
consideration  that  the  plaintiff  would  do  and 
provide  certain  work  and  materials  for  the  board  at 
the  request  of  the  defendant  as  and  assuming  to  be 
agent  of  the  board,  the  defendant  promised  the 
plaintiff  that  he  was  authorised  by  the  board  to 
make  the  request,  and  the  plaintiff,  relying  on  the 
defendant's  promise,  did  the  work.  Breach,  that 
the  defendant  was  not  authorised. 

Second  count,  that  the  defendant  being  such 
chairman,  in  consideration  that  the  plaintiff  would 
do  and  provide  work  and  materials  for  the  board 
at  the  request  of  the  defendant,  the  defendant 
promised  to  obtain  for  the  plaintiff  from  the  board 
a  contract  whereby  the  board  should  bo  legally 
bound.  Breach,  that  the  defendant  did  not  obtain 
any  such  contract. 

Third  count,  for  work  done  and  materials 
supplied  by  the  plaintiff  to  the  defendant  at  bis 
request. 

Fleas :  To  the  first  and  second  counts,  first,  that 
the  plaintiff  did  not  promise  as  alleged ;  secondly, 
that  the  plaintiff  did  not  do  work  for  the  board  at 
the  defendant's  request.  To  the  third  count,  never 
indebted.    Issue  thereon. 

The  following  count  was  added  at  the  trial : — 
That  the  defendant  was  the  chairman  of  the  local 
board  of  health  for  the  district  of  Lower  Brixham, 
and  in  consideration  that  the  plaintiff  would  do  and 
provide  certain  work  and  materials  to  be  used  in 
arainage  and  other  works  for  the  board  at  the 
request  of  the  defendant,  the  defendant  promised 
the  plaintiff  that  he  would  pay  the  plaintiff  a 
reasonable  price  for  the  work  and  materials,  if  at 
any  time  thereafter  the  board  should  refuse  to  pay 
the  plaintiff  a  reasonable  price  for  the  same  ;  and 
the  plaintiff,  relying  on  the  defendant's  promise, 
did  the  work  and  provided  the  materials  for  the 
board  at  the  reouest  of  the  defendant ;  and  after- 
wards the  boara  refused,  and  still  refuse,  to  pay 
the  plaintiff  a  reasonable  price,  or  any  price  what- 
ever  for  the  same ;  and  all  conditions  were  per- 
formed, and  all  things  happened  and  all  times 
elapsed,  necessary  to  entitle  the  plaintiff  to  a  per- 
formance of  the  promise  of  the  defendant,  and  main- 
tain this  action  for  the  breach  hereafter  alleged; 
yet  the  defendant  did  not  pav  the  plaintuf  a 
reasonable  price  for  the  work  and  materials,  or  any 
price  whatever  for  the  same,  but  wholly  refused  so 
to  do,  whereby  the  plaintiff  has  lost  the  moneys  he 
has  paid,  and  been  deprived  of  the  profits  he  ought 
to  have  made  in  and  by  doing  the  work  and 
providing  the  materials. 

The  case  was  tried  at  the  Devon  Spring  Assizes 
1870  before  Kelly,  C.B.,  when  the  followmg  facts 
were  proved : 

The  plaintiff  was  employed  by  the  local  board  of 
health  for  the  district  of  Lower  Brixham,  in  the 
county  of  Devon,  to  construct  a  main  sewer  ih  that 
town,  and  while  the  work  was  in  progress,  the 
local  board  passed  a  resolution  to  take  steps  under 
the  Public  Health  Act  (11  and  12  Vict.  c.  63)  s.  69, 
to  compel  the  owners  and  occupiers  of  the  adjacent 
house  property  to  connect  their  respective  drains 
with  tne  main  system,  and   for  this  purixisc  the 


local  board,  on  the  20th  March  1866,  caused  notioeB 
to  be  served  on  such  owners  and  occupiers  to  make 
such  connections  within  twenty-one  days,  or  the 
board  would  do  the  work  and  charge  them  with 
the  expense.  The  term  of  the  notices  would  ex- 
pire about  the  10th  April.  The  Board  also  ordered 
of  the  plaintiff,  when  they  anticipated  that  they 
should  have  to  do  the  work  themselves,  imd  he 
provided  certain  drain  pipes  and  syphons  for  these 
private  works,  and  some  of  those  so  provided'were 
actually  used  in  these  works.  "The  plaintiff's 
work  on  the  main  sewer  for  the  board  was  com- 
pleted about  the  morning  of  the  5th  April,  and  he 
was  about  leaving  the  town  with  his  carts,  ma- 
terials, and  men,  when  he  was  met  by  the  surveyor 
to  the  board,  and  some  conversation  passed 
between  them  as  to  making  the  connections  with 
the  private  property.  The  plaintiff  stated  to  the 
surveyor  his  objections  to  commencing  that  work, 
and  the  surveyor  thereupon  fetched  the  defcDdant, 
the  chairman  of  the  board,  who  appeared  to  be  in 
the  vicinity.  The  defendant,  addressing  the  pliun- 
tiff,  said  (according  to  the  evidence  of  the  pUntiff), 
"  What  objection  nave  you  to  make  these  connec- 
tions P  "  meaning  the  laying  down  of  the  necessfUT 
junction  pipes  and  syphons.  The  plaintiff  replied, 
"  I  have  no  objection  to  do  the  work,  if  you  or  the 
local  board  will  give  me  the  order ;"  to  which  the 
defendant  made  answer,  "  Tou  go  on  and  do  the 
work,  and  I  will  see  vou  paid."  The  plaintiff 
accordingly  performed  the  work,  under  the  sapei^ 
inteudence  of  the  surveyor  to  the  local  board,  and 
when  it  was  completed  sent  in  his  account  to  the 
board,  debiting  tnem  with  the  amount,  which  they 
refused  to  pay,  on  the  ground  that  they  had  not 
ordered  the  work.  A  long  correspondence  ensned 
and  many  interviews  took  place,  and  the  board  still 
repudiating  their  liability,  the  plaintiff,  in  Nor. 
1869,  demanded  of  the  defendant  payment  of  the 
debt,  which  was  refused,  the  defendant  stating 
that  the  work  had  in  reality  been  done  for  the 
board,  and  that  he  only  gave  the  order  as  ohainMn 
of  that  body.  The  defendant  in  his  evidence  denied 
that  any  such  conversation  as  above  stated  took 
place  between  him  and  the  plaintiff.  , 

At  the  close  of  the  plaintiff's  case  the  defendant  a 
counsel  submitted  that  there  was  no  evidence  to 
snpport  either  of  the  counts,  as  the  declarabm 
onginally  stood,  and  that  the  plaintiff  should  be 
nonsuited.  The  Lord  Chief  Baron  refused  to  non- 
suiL  the  plaintiff,  but  reserved  leave  to  the  defend- 
ant to  move  to  enter  a  nonsuit  or  a  verdict  for  hiin, 
if  the  court  should  be  of  opinion  that  there  was  no 
evidence  in  support  of  those  counts  which  ought  to 
be  left  to  the  jury.  His  Lordship  also  gave  Iwje 
to  the  plaintiff  to  add  to  the  declaration  the  adm- 
tional  count  above  set  out,  which  he  thought 
could  be  supported,  if  the  jury  should  find  that  the 
conversation  between  the  plaintiff  and  the  defend- 
ant took  place  as  stated  by  the  former.  The  juiT 
returned  a  verdict  for  the  plaintiff  for  the  siun  « 
2871.  7».  7id. 

A  role  nisi  having  been  obtained  pursuant  to 
the  lease  reserved,  the  Court  of  Queen's  Benw 
made  the  rule  absolute  to  enter  a  nonsuit,  being  » 
opinion  that  the  promise  of  the  defendant  did  not 
amount  to  an  undertaking  to  be  primarily  ii^~ 
for  the  work,  but  only  to  an  undertakiiig  that,  i' to^ 
plaintiff  would  do  the  work  on  the  credit  of  we 
board,  the  defendant  would  pay  the  plaintiff  if  '^ 
board  did  not ;  and  that  tW  was  a  promiM  w 
answer  for   the  debt,  defoolt,  or  miscarn*?*  " 
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another  person  trithin  the  4th  section  of  the 
Statute  of  Frauds,  which,  not  being  in  writing, 
could  not  be  enforced.  The  present  appeal  was 
from  that  decision. 

A.  Charles  (Lope»,  Q.O.,  with  him),  in  support 
of  the  appeal. — ^The  plaintiff  is  entitled  to  main- 
tain his  verdict  on  two  grounds.  The  only  point 
left  to  the  jury  was  whether  the  conversation  be- 
tween the  plaintiff  and  defendant,  as  reported  by 
the  plaintifr,  did  in  fact  take  place;  and  the  jury 
having  found  that  it  did,  the  only  question  is  what 
kind  of  contract  that  conversation  proves.  That 
conversation  was  evidence  for  the  jury  upon  the 
original  count,  on  the  authority  of  OoUen  v.  Wright 
(8  E.  &  B.  647) ;  and  secondly  it  was  evidence,  on  the 
amended  count,  of  a  primary  liability  on  the  part 
of  the  defendant.  In  order  that  a  promise  of  this 
sort  should  come  within  sect.  4  of  the  Statute  of 
Frauds,  there  must  be  a  debt,  default,  or  mis- 
carriage, for  which  a  third  is  actually  or  is  to 
become  liable.  It  is  not  enough  that  both  parties 
imagine  or  beheve  that  someoody  else  may,  by 
possibility,  become  liable.  The  text  writers  are 
unanimous  on  this  subject.  Chitty  on  Contracts, 
8th  edit.,  p.  475,  says  : — "  It  is  clearly  settled  that 
this  statute  applies  only  to  collateral  engagements, 
that  is,  to  cases  where  there  exists  a  debt  or 
liability  on  the  part  of  a  third  person,  indepen- 
dently of  the  engagement  of  the  guarantor ;  and 
that  it  has  not,  either  in  its  words  or  principle, 
any  reference  to  rases  where  there  is  an  original 
promise  to  pay  a  debt  or  satisfy  a  demand  or 
damages,  for  which  no  other  person  was  ever  re- 
sponsible." See  also  2  Pearson  on  Contracts,  301, 
and  Brown  on  the  Statute  of  Frauds,  s.  156,  edit. 
1863.  There  was  at  the  time  of  the  promise  of 
the  defendant  no  liabiUty,  inchoate  or  otherwise,  on 
the  part  of  the  local  board.  The  twenty-one  days 
within  which  the  owners  or  occupiers  of  houses 
might  elect  to  make  the  connections  themselves  or 
not,  had  not  expired  at  the  time ;  and  even  if  they 
elected  not  to  make  them  it  was  not  a  matter  of 
duty  but  of  option  on  the  ^t  of  the  local  board  to 
do  so,  sect.  69  of  the  Public  Health  Act  1848  (II  &  12 
Vict.  c.  63)  enacting  only  "  that  in  case  any  pre- 
sent or  future  street  or  any  part  thereof  (not  being 
a  highway)  be  not  sewered,  levelled,  paved,  flagged, 
and  channelled  to  the  satisfaction  of  the  local 
board  of  health,  such  board  may,  by  notice  in 
writing  to  the  respective  owners  or  occupiers  of 
the  premises  fronting,  adjoining  or  abutting  upon 
such  parts  thereof  as  may  require  to  be  sewered, 
levelled,  paved,  flagged,  or  channelled,  require 
them  to  sewer,  level,  pave,  flag,  or  channel  the 
same  within  a  time  to  be  specified  in  such  notice ; 
and  if  such  notice  be  not  complied  with,  the  said 
local  board  mai/,  if  they  shall  think  fit,  execute  the 
work  mentioned  or  referred  to  therein,  and  the 
expenses  incurred  by  them  in  so  doing  shall  be 
pa)d  by  the  owners,  m  default,"  Sus.  There  being, 
then,  no  liability  on  the  part  of  the  local  board 
at  the  time  the  promise  was  made,  the  promise  of 
the  defendant  does  not  come  within  the  4th  section 
of  the  Statute  of  Frauds  as  a  promise  to  answer 
for  the  debt,  de&ult,  or  miscarriage  of  another 
person.  The  leading  case  on  the  subject  is  Birk- 
myr  v.  DmimU  (1  Sm.  L.  C,  5th  edit.,  262),  where 
it  is  said,  per  Curiam,  "  If  two  come  to  a  shop,  and 
one  buys  and  the  other,  to  gain  him  credit,  pro- 
mises the  seller.  If  he  does  not  pay  you,  I  will ; 
this  is  a  collatend  undertaking  and  void  without 
writing  by  the  Statute  of  ^auds.    But  if  he 


says  'Let  him  have  the  goods,  I  will  be  your 
paymaster,'  or  'I  will  see  you  paid,'  this  is 
an  undertaking  as  for  himself,  ana  he  shall  be 
intended  to  be  the  very  buyer,  and  the  other  to 
act  but  as  his  servant."  Bead  v.  Nash  (1  Wils. 
305)  is  an  authority  directly  in  point.  There  the 
defendant  promised  the  plaintiff,  who  had  brought 
an  action  of  assault  against  one  J.,  which  was  just 
coming  on  to  be  tried,  that  if  he  would  withdraw 
the  record  he,  the  defendant,  would  p^  him  a  sum 
of  money ;  and  this  promise  was  held  not  to  come 
within  the  Statute  of  Frauds.  Lee,  C.  J.  said  that 
it  was  not  a  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriage,  of  another,  but  "  an  original 
promise,  sufficient  to  found  an  assumpsit  upon 
a^nst  Naeh,  and  is  a  lien  upon  Nash,  and  upon 
him  only.  J.  was  not  a  debtor ;  the  cause  was 
not  tried ;  he  did  not  appear  to  be  guilty  of  any 
default  or  miscarriage ;  there  might  have  been  a 
verdict  for  him  if  the  cause  had  been  tried,  for  any- 
thing we  can  tell ;  he  never  was  liable  to  the  par- 
ticu£r  debt,  damages,  or  costs."  So  here  it  was 
possible  that  the  owners  or  occupiers  would  them- 
selves do  the  work,  and  even  if  they  did  not,  it  was 
by  no  means  certain  that  the  board  would.  It  has 
been  said  that  Bead  v.  Nash  has  been  overruled  by 
Kirkliam  v.  Master  (2  B.  &  Aid.  613),  but  that  is 
not  really  so.  In  the  latter  case,  A.  had  wrong- 
fully and  without  the  licence  of  B.  ridden  his  horse, 
and  thereby  caused  its  death ;  and  it  was  held  that 
a  promise  by  a  third  person  to  pay  the  damage 
thereby  sustained,  in  consideration  that  B.  would 
not  bnng  any  action  against  A.,  was  a  collateral 
promise  within  the  Statute  of  Frauds,  and  must  be 
m  writing.  But  the  declaration  here  stated  that  the 
third  person  had  in  fact  committed  the  tort  for 
which  the  defendant  promised  to  pay.  There  was  an 
actually  existing  liability  on  the  part  of  the  third 
person,  whereas  no  such  liabUity  existed  in  the  pi-e- 
sent  caseat  the  time  of  the  defendant's  promise.  The 
distinction  is  pointed  out  by  Abbott,  C.  J.,  who  says  : 
"  TTie  wrong^  riding  the  horse  of  another,  with- 
out his  leave  and  hcence,  and  thereby  causing  its 
death,  is  clearly  an  act  for  which  the  party  is  re- 
sponsible in  damages,  and  therefore,  in  mv  judg- 
ment, falls  within  the  meaning  of  the  word  '  mis- 
carriage.' The  case  of  Bead  v.  ^<i«^  is  very  dis- 
tinguishable from  this  :  the  promise  there  was  to 
pay  a  sum  of  money  as  an  inducement  to  withdraw 
a  record  in  an  action  of  assault,  brought  against  a 
third  person.  It  did  not  appear  that  the  defendant 
in  that  action  had  ever  committed  the  assault,  or 
that  he  had  ever  been  liable  in  damages ;  and  the 
case  was  expressly  decided  on  the  ground  that  it 
was  an  original  and  not  a  dbllateral  promise.  Here 
the  son  had  rendered  himself  liable  by  his  wrong- 
ful act,  and  the  promise  was  expressly  made  m 
consideration  of  tne  plaintiff's  forbearing  to  sue 
the  son."  In  Harris  v.  Huntback  (1  Burr.  374),  a 
promise  to  be  answerable  for  work,  not  a  neces- 
sary, to  be  done  for  an  infant,  was  held  not 
to  be  a  collateral  promise  within  the  Statute 
of  Frauds,  but  an  original  undertaking  on  the 
part  of  the  promisor.  Foster,  J.  said:  "The 
infant  was  not  liable,  and  therefore  it  could  not  ^ 
a  collateral  undertaking.  It  was  an  original  under- 
taking of  the  defendant  to  pay  the  money."  And 
similar  language  was  held  by  the  other  judges. 
In  Hargreavet  v.  Parsons  (13  M.  &  W.  670), 
Parke,  B.,  says :  "  The  statute  appUes  only  to  pro- 
mises made  to  the  persons  to  whom  another  is 
already,  or  is  to  become,  answerable.    It  must  be 
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a  promise  to  be  answerable  for  a  debt  of,  or  a 
default  in  some  duty  by,  that  other  person  towards 
the  promisee."  In  Cri-pps  t.  HaHnaU  (4  B.  &  S. 
414),  it  was  held  that  where  a  person,  at  the  re- 
quest of  another,  enters  into  a  recognisance  of  bail 
lor  the  appearance  of  a  third  to  answer  a  criminal 
charge,  this  promise  does  not  come  within  the 
statute.  "  Where  bail  is  given  in  such  a  proceed- 
ing," said  Pollock,  C.B.,  delivering  the  judgment 
d  the  Exchequer  Chamber,  "  there  is  no  contract 
on  the  part  of  the  person  bailed  to  indemnify  the 
person  who  became  oail  for  him.  There  is  no  debt, 
and,  with  respect  to  the  person  who  bails,  there  is 
hardly  a  duty ;  and  it  may  very  well  be  that  the 
promise  to  indemnify  the  bail  in  a  criminal  matter 
should  be  considered  purely  as  an  indemnity, 
which  it  has  been  decided  to  be."  As  to  the  case 
of  Grem  t.  CressweU  (10  A.  &  E.,  453),  where  a 
capiat  having  issued  against  a  party,  another  en- 
tered into  a  bail  bond  for  him,  in  consideration  of 
which  a  third  made  a  verbal  promise  to  indemnify 
him  against  the  consequences,  it  was  held  that  the 
case  came  within  the  statute.  Pollock,  C.B.  says 
in  the  above  judgment,  that  the  view  there  taken 
of  the  subject  creates  "  a  broad  distinction  between 
the  present  case  and  Qreen  v.  GressioeU,  which  we 
are  not  called  upon  either  to  overrule  or  to  say 
that  we  entirely  support."  [BIbating,  J. — In  the 
note  to  the  last  edition  of  Wm.  Sauud.  p.  234,  it  is 
said,  "  In  Crippa  v.  HartncM,  it  was  held  that  an 
indemnity  given  to  a  person  for  becoming  bail  for 
the  appearance  of  another  on  a  criminal  charge  is 
not  within  the  statute,  because  there  is  no  debt  or 
duty  owing  from  the  person  bailed  to  the  person 
who  becomes  bail.  And  this  distinguishes  the  case 
(if  it  can  be  distinguished)  from  Gfr«f»»  v.  Cre»awell, 
inasmuch  as  in  civil  proceedings  a  legal  duty  does 
arise  in  the  person  bailed  towards  his  bail  to  keep 
him  harmless,  by  surrendering  or  paying  the  debt. 
But  in  BaUdn  v.  Kituj  (4  H.  &  N.,  740),  PoUock, 
C.B.  said  that  he  thought  Qreen  v.  Cresgwell 
was  not  rightly  decided."]  In  the  note,  pp.  229, 
230  of  the  same  edition,  it  is  said :  "  A  distmction 
was  formerly  taken  between  a  promise  for  the  pay- 
ment of  goods,  &c.,  for  another  before  and  alter 
delivery.  The  former  was  held  to  be  an  original 
undertaking,  and  so  not  within  the  statute,  but 
the  latter  a  colli^ral  undertaking,  and  there- 
fore within  the  statute  (Jonea  v.  Cuoper,  Cowp. 
228).  But  this  distinction  has  been  since  over- 
ruled, and  the  construction  now  is,  that  if  the 
person  for  whose  use  the  floods  are  furuished 
is  liable  at  all,  any  promise  by  a  third  per- 
son, upon  sufiScient  consideration,  to  pay  that 
debt  must  be  in  writing :  (MaUoii.  v.  Wharam,  2 
T.  B.  80;  Aitdoraon  v.  Haynutn,  1  H.  Bl.  120)."  In 
the  present  case,  as  before  said,  there  was  no  person 
liable  at  all,  when  the  defendant's  promise  was 
made.  (Contwrier  v.  Hastie  (8  Ex.  40),  was  also  re- 
ferred to.)  Finally,  there  was  evidence  to  go  to  the 
jury  on  the  first  and  second  counts  of  the  declara- 
tion that  the  conversation  between  the  parties, 
coupled  with  the  position  of  the  defendant, 
amounted  to  a  warranty  on  his  part  that  the  local 
board  would  make  a  valid  and  binding  contract 
with  the  plaintiff  for  payment  of  the  work,  on  the 
principle  of  CoUen  v.  Wrujht  {ubi  sup.),  recognised 
and  even  extended  in  the  case  of  Chefry  v.  Ttw 
Colonial  Bank  of  Auttralagia  (L.  Rep.  3  P.  C.  24 ; 
21L.T.Rer).N.  S.  356)  where  Sir  J.  Napier,  deliver- 
ing the  jnc^ment  of  the  Privy  Council,  stud, "  If  the 
question  was  whether  the  defendants  in  fact  in- 


tended to  bind  themselves  personally,  it  m^^  be 
admitted  that  sudi  was  not  their  intention.  But 
it  remains  to  be  considered  whether,  upon  the  view 
which  the  jury  were  entitled  to  take  of  the  evi- 
dence, the  law  does  not  imply  a  warranty  to  the 
bank,  on  the  part  of  the  defendants,  that  Clarke 
had  authority  to  bind  the  company  so  as  to  make 
them  responsible  to  the  bank  for  the  advances  on 
the  cheques."  So  here,  it  is  submitted,  the  jury 
would  have  been  justified  in  finding  that  the  defen- 
dant held  himself  out  as  the  authorised  agent  of 
the  local  board. 

CoU,  Q.C.  (with  him  Pittder)  for  the  defendant. 
The  promise  of  the  defendant  was  ceroainly  in- 
tended, and  was  understood  by  the  parties  them- 
selves to  be  not  an  undertaking  to  make  him- 
self primarily  liable,  but  an  undertaking  to  be 
liable  only  in  case  the  defendant  was  not  paid  by 
a  third  party  whose  liability  was  oontempl^ed. 
The  persons  primarily  liable  for  the  construction 
of  the  connections,  were  the  owners  or  occupiers 
of  the  adjoining  houses.  It  is  no  doubt  a 
que!<tion  for  the  jury  iu  such  cases,  to  whom 
credit  was  given,  but,  in  order  to  determine 
that,  all  the  surrounding  circumstances  and  the 
position  of  the  parties  must  be  regarded :  (Keai» 
V.  Temple,  1  Bos.  &  Pul.  158.)  When  aU  the  cir- 
cumstances of  the  present  case  are  taken  into 
account,  it  must  appear  clear  that  it  was  not  the 
understanding  of  the  parties  that  the  defendant 
should  undertake  a  personal  liability.  He  had  no 
personal  interest  whatever  in  the  matter,  more 
than  any  other  member  of  the  local  board.  "  It  is 
clear,"  said  Lush,  J.  in  the  court  below,  "  that  the 
defendant  did  not  intend  to  incur  a  primary 
liability,  and  if  the  jury  had  so  found,  the  verdi^ 
could  not  stand,  as  there  is  no  evidence  to  sa.fr 
port  such  a  finding.  What  the  defendant  meant 
was  to  guarantee  that  the  local  board  should  pay 
for  the  work,  who,  it  was  contemplated,  wonid 
employ  the  plaintiff.  And  it  is  clear  that  the 
plamtiff  so  understood  what  the  defendant  said, 
and  accepted  his  engagement  on  that  understand- 
ing." "  The  subsequent  conduct  of  the  plaintifi," 
said  Blackburn,  J.,  "  is  conclusive  as  to  this :  he 
not  only  does  the  work  under  the  superintendence 
of  the  survevor  of  the  local  board,  but  sends  in  the 
account  to  them,  charging  them  with  the  amount, 
and  it  is  not  till  a  very  considerable  time  that  he 
makes  any  claim  against  the  defendant."  So 
Mellor  <r. :  "  The  conduct  of  the  plaintiff'  himself, 
as  connected  with  the  expressions  used,  fully  bears 
this  out ;  for  when  the  work  was  done  he  sent  in  the 
account  to  the  local  board,  and  it  is  not  until  more 
than  two  years  afterwards  that  he  makes  any  ^- 
plication  to  the  defendant.  It  is  evident  that 
there  was  no  original  liability  intended  on  the 
part  of  the  defendant."  In  the  marginal  note  to 
Bwkmyr  v.  Darnell  (■ubL  sup.),  it  is  stated  that, 
"  if,  on  production  of  the  plaintiff's  books,  it  ap* 
pears  the  defendant  was  not  originally  debited 
there,  that  is  strong  evidence  that  he  is  but  a 
surety,  but  it  is  not  conclusive ;"  citing  Keat»  v. 
Temple  {ubi.  *u/p.),  and  Cro^it  v.  Smalwood  (1  Esp. 
121.)  Here  the  local  bc»rd  were  debited  1^ 
the  plaintiff  with  the  amount,  and  it  was 
only  when  he  failed  to  get  the  money  froi» 
them  that  he  bethought  himself  of  making  a 
claim  against  the  defen&nt.  What  was  evidently 
in  the  mind  of  the  plaintiff  was  this,  that  the  defen- 
dant in  his  position  of  chairman  of  the  local  board, 
would  use  his  influence  with  the  board  to  get  the 
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plaintiff  paid,  i.e.,  either  by  making  the  owners  of 
the  houses  pay  him,  or  by  paying  him  themselves  ; 
and  that  would  clearly  not  constitute  a  primary 
liability  on  the  part  of  the  defendant,  but  such  a 
collateral  liability  aa  comes  within  the  Statute  of 
Frauds  :  {Peekham  v.  Faria,  3  Doug.  13,  was 
referred  to.)  With  respect  to  the  woras,  "  I  will 
see  you  pwud,"  an  American  writer,  Throop  (on  the 
Validity  of  Verbal  Agreements,  p.  256),  says,  that 
"  in  modern  times,  especially  in  the  United  States, 
the  rule  seems  to  be  well  established  that  these 
words,  or  their  equivalents,  imply  a  collateral 
promise  as  matter  of  law ;  and  in  the  absence  of 
proof  of  a  contrary  intent,  they  will  not  suffice  to 
maintain  an  action.  Thus  in  Thwaiie$  y.  Curl 
(6  B.  Moni-oe  (Kentucky)  472,  1846),  a  case,  how- 
ever, which  involved  the  validity  of'  a  verbal 
promise  to  pay  another's  prepedent  debt,  Ewing, 
C.  J.  delivering  the  opinion  of  the  oonrt  said  :  '  The 
language  that  she  would  see  him  paid  shows  that 
the  promise  was  a  collateral  undertaking  to  answer 
fur  or  see  paid  the  debt  of  another ;  not  an  in- 
dependent promise.  To  see  paid  imports  an 
undertaking  or  guarantee  for  another's  debt.  So 
in  Elder  v.  Wariield  (7  Harris  &  John.  (Maryland) 
3V>1, 1826),  Buchanan.  C.J.  remarked  that  this  ex- 
pression imports  a  collateral  promise."  The 
learned  author  (p.  311)  considers  that  the  case  of 
Harrig  v.  Huntbaeh  is  not  an  authority  upon  either 
side  of  the  question  under  consideration,  and  that 
what  is  said  by  Lord  Mansfield  about  necessaries 
was  evidently  upon  the  question  whether  there 
was  anything  upon  which  the  court  could  raise  an 
implied  contract  t^inst  the  infant.  "The  con- 
clusion was,  not  that  the  defendant  had  under- 
taken collaterally  to  respond  for  an  infant's  void- 
able contract ;  but  that  the  infant  was  not 
liable  upon  any  contract,  express  or  impUed; 
and  the  result  would  have  been  precisely  the 
same  if  Master  Hillier  had  been  an  adult ;  only 
in  the  latter  case  the  remarks  about  necessaries 
would  have  been  irrelevant."  He  cites  a  case 
of  Clark  v.  Leiti  (10  New  York  Legal  Observer, 
184),  as  an  authority  for  holding  a  promise  to 
respond  for  an  infant's  contract  to  be  collateral. 
Ingraham,  first  judge,  delivering  the  judgment  of 
the  New  York  Court  of  Common  Pleas,  held  that 
the  promise  was  not  taken  out  of  the  Statute 
of  frauds  by  the  infancy  of  the  son,  because 
"  the  contract  with  the  infant  was  a  good 
contract  which  he  could  enforce  on  his  part; 
and  which  was  only  voidable  if  he  saw  fit 
to  avail  himself  of  his  personal  exemption; 
but  until  the  defence  of  infancy  was  made  the 
contract  was  otherwise  valid."  [Wiulbs,  J. — In 
the  present  case  there  is  not  even  a  voidable  lia- 
bility on  the  part  of  the  third  person ;  there  is  no 
liability  at  all.]  There  was  no  incapacity  what- 
ever on  the  part  of  the  local  board  to  contract. 
[WiLtBS,  J. — But  as  a  niatter  of  fact  they  did  not 
contract.]  In  estimating  the  amount  of  the  plain- 
tiff's claim,  it  should  be  remembered  that  the 
board  had  in  fact  ordered  of  the  plaintiff  some  of 
the  materials  for  the  work,  for  which  he  seeks  to 
char^  the    defendant.      Some  of  the  pipes    so 

Eroyided  by  the  plaintiff  were  actually  used  by 
im  in  making  these  connections,  and  others  of 
them  remained  in  the  board's  possession  up  to 
the  time  the  plaintiff  sent  in  his  account. 

Charlet  in  reply. — The  only  question  is  whether 
there  was  evidence  on  which  the  jury  could  pos- 
sibly find  a  verdict  for  the  plaintiff,  and,  if  the 


defendant's  promise  may  be  a  verbal  one,  it  is  im- 
possible to  say  there  was  no  such  evidence.    As  to 
the  liability  of  the  owners  of  the  houses,  none  such 
existed,  as  the  twenty-one  days  had  not  expired. 
The  judgment  of  Lush,  J.,  in  the  court  below,  takes 
for  granted  the  existence  of  a  principal  debtor,  for 
whose  default  the  defendant  niade  himself  liable ; 
but  no  principal  debtor  whatever  exists  here,  and 
consequently  there  can  be  no  contract  of  surety- 
ship.   As  to  the  amount  of  the  verdict,  no  point 
is  open  to  the  defendant  under  the  present  rule. 
WiLLES,  J. — This  appeal  is  against  a  rule  of  the 
Court  of  Queen's  Bench,  directing  that  a  nonsuit 
should  be  entered,  upon  leave  reserved  for  that 
purpose  at  the  trial.    The  trial  of  the  case  was 
Defore  the  Lord  Chief  Baron,  and  it  appeared  in 
evidence  that  the  plaintiff  claimed  of  the  defendant 
to  be  paid  for  certain  work  which  the  plaintiff  had 
performed  upon  the  connections  of  sewage  that  fell 
within  the  scope  of  a  board  of  health  for  the  dis- 
trict of  Lower  Brixham,  in  Devonshire,  of  which 
board  the  defendant  was  chairman,  and  for  work 
for  which  the  defendant  was  not  personally  liable, 
without  proof  that  he  had  made  himself  so.    It 
seems  that  the  board  contemplated  certain  works, 
and  established  certain  main  sewers,  and  that  in 
respect  of  those  works,  on  the  19th  March,  1866, 
notice  was  ^ven  to  the  owners  of  houses  in  the 
town  of  Bnxham,  to  connect  their  house  drains 
with  the  main  sewer  within  a  certain  time,  and 
that  notice  would  expire  on  the  10th  of  the  fol- 
lowing month.    Under  that  notice,  given  pursuant 
to  the  Act  of  Parliament,  the  owners  were  bound 
to  do  the  work  within  twenty-one  days,  if  they 
chose  to  do  it  themselves ;  if  they  did  not,  then  the 
board  was  authorised  by  the  statute  to  proceed  to 
do  the  work,  and  charge  the  expenses  against  the 
owners.    Upon  the  19th  March,  the  day  on  which 
the  notice   was   given,  the  board  resolved  that 
Mountstephen,  the  contractor,  should  be  requested 
to    provioe    certain    drain    pipes     and    syphons 
for  these  private  works.    That  resolution  has  been 
referred  to,   because   Mr.   Cole  made  a  point   in 
respect   of  the   use  made  of  some  of  tne  pipes 
so  ordered  in  the  work  done  by  the  plaintiff.    An 
order  was  obtained  from  the  surveyor,  signed  by 
the  clerk  of  the  board,  and  pipes  were  sent  in  and 
delivered.     The  plaintiff  delivered  pipes  to  the 
board,  some  of  which  remained  in  their  possession 
up  to  the  time  the  action  was  brought  against  the 
defendant.    Before  the  twenty-one  days  had  ex- 
pired, the  main  sewer,  in  respect  of  which  the  con- 
nections were  to  be  made  with  the  houses,  having 
been  constructed  by  the  plaintiff,  the  surveyor  to 
the  board,  notwithstanding  the  twenty-one  days 
had  not  expired,  proposed  to  the  plaintiff  that  he 
should   construct    the    connections    between  the 
house  drains  and  the  main  sewer,  upon  which  he 
received  an  answer  that  the  plaintiff  was  quite 
willing  to  do  so  if  the  board  would  see  him  paid. 
That  was  the  state  of  things  upon  the  5th  April, 
which  was  the  day  on  which  the  conversation  took 
place  between  the  plaintiff  and  the  defendant,  in 
respect  of  which  the  plaintiff  says  that  the  defend- 
ant has  made  himself  personally  liable.     On  that 
day  the  plaintiff  did  commence  working  at  the 
connections,  and  he  continued  to  do  so  during  the 
months  of  April  and  May,  and  it  is  in  respect  of 
the  work  done  during  that  period  that  he  recovered 
against  the  defendant  at  the  trial  a  verdict  for 
2871.  7s.  7id.    With  respect  to  about  71.  of  that 
sum,  it  represents  the  work  done  and  materials 
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provided  by  the  plaintiff  from  the  time  of  his 
conversation  with  the  defendant  to  the  end  ot  May. 
It  haa  been  suggested  that  with  respect  to  a  por- 
tion of  the  materials  used  daring  that  period,  an 
amount  not  easy  to  collect  from  the  notes  of  the  evi- 
dence, but  not  exceeding  the  odd  771. 7«.  l\d. — it  has 
been  suggested  that  they  were  materials  which  had 
been  ordered  in  advance  by  the  board  and  supplied 
by  the  plaintiff  to  the  board,  and  Mr.  Cole  had  to  con- 
tend, in  the  execution  of  his  duty  to  his  client,  that 
in  respect  of  such  a  sum  as  would  represent  those 
materials,  there  was  an  original  liability  on  the 
part  of  the  board,  and  that  to  that  extent  his  client 
was  entitled  to  relief.  It  is  enough  for  us  to  say 
that  no  such  fact  appears  on  the  case  before  us. 
The  question  reserved  at  the  trial  was  simply 
whether  or  not  the  defendant  was  entitled  to  have  a 
nonsuit  entered.  The  sum  for  which  the  verdict 
was  returned  was  taken  to  be  the  sum  for  which 
the  defendant  was  liable,  if  he  were  Uable  at  all.  Ko 
question  is  raised  forusastoa  reduction  of  damages, 
and  we  are  not  bound  to  step  out  of  our  way  in 
respect  of  a  matter  on  which  the  case  raise:«  no 
question  for  our  consideration.  The  question  is 
not  as  to  a  liability  to  pay  for  these  pipes  which 
the  board  have  had  or  had  the  benefit  of,  but 
whether  the  defendant  is  liable  for  the  mass 
of  the  plaintiffs  claim,  the  amount  being 
taken  to  be  ascertained.  On  the  5th  April  it 
appears  that  about  an  hour  before  the  com- 
mencement of  the  work  in  question  the  plaintiff 
was  leaving  Brixham  with  his  carts  and  men ;  he 
had  finish^  what  he  had  to  do  at  the  main  sewer, 
for  which  he  was  employed  by  the  board,  and  he 
had  not  acted  on  the  suggestion  of  the  surveyor 
that  he  should  proceed  with  the  connections,  De- 
cause  he  had  not  in  his  mind  any  notion  that  he 
would  be  paid  by  the  board.  He  knew  that  the 
board  had  not  ordered  any  work  beyond  the  main 
sewer.  He  was  willing  to  go  on  if  the  board  were 
liable ;  but  he  knew  they  were  not.  Then,  as  he 
was  going  away,  the  surveyor  stopped  him,  telling 
him  tnere  was  some  more  work  to  be  done.  The 
plaintiff  put  the  question  who  was  to  be 
responsible  to  him,  to  which  the  surveyor 
answered  that  the  defendant  was  waiting  to 
see  the  plaintiff  about  it.  Then,  imme- 
diately after  follows  the  interview  between  the 
plaintiff  and  the  defendant.  I  have  said  that 
the  plaintiff  was  going  away — about  to  leave  the 
counections,  because  the  board  was  not  liable  and 
had  not  ordered  him  to  make  them — and  within 
an  hour  after  that  period,  in  conseauence  of  an 
interview  between  him  and  the  defendant,  be  pro- 
ceeded to  do  the  work,  and  he  continued  to  ao  it 
during  that  month  and  the  month  of  May.  It 
must  be  observed  that  it  was  desired  by  the  sur- 
veyor that  the  work  should  be  proceeded  with,  and 
by  the  defendant  that  the  connections  should  be 
made  at  once;  and  it  was  known  to  them  both 
that  the  twenty-one  davs  would  not  expire  till  the 
10th  of  the  same  month,  and  that  the  owners  of 
houses  would  not  be  liable  for  any  work  done 
before  that  time.  It  is  clear  that  the  owners  could 
in  no  sense  be  liable,  unless  by  personally  em- 
ploying the  plaintiff,  and  they  did  not  employ  him. 
They  do  not  appear  to  have  at  all  interfered  in 
the  matter.  As  to  the  board,  the  plaintiif  was 
leaving  the  work  and  going  away,  because  he  was 
not  employed  by  them.  He  cud  not  doubt  the 
power  of  the  boao-d  to  pay ;  the  board  was  treated 
throughout  as  perfectly  solvent,  and  the  plaintiff 


was  quite  willing  to  work  for  tiiem  at  the  connec- 
tions as  he  had  done  at  the  main  sewer.  Nor  does 
the  defendant  appear  to  have  thought  the  pluntiS 
afraid  of  the  solvency  of  the  board.  Was  not  the 
language  of  the  ddendant  intended  to  conwy 
this  meaning — "  Glo  on  and  do  the  work,  and, 
whether  the  board  shall  become  liable  to  you  or 
not,  you  shall  be  paid'  for  the  work ;"  in  other 
words — "  Go  on  ana  do  the  work  at  once,  though 
you  have  no  paymaster  at  present,  and  for  that 
work  you  shall  be  paid."  The  defendant  was  the 
chairman  of  the  board,  and  he  might  have  spoken 
under  the  expectation  and  belief  that  the  board 
would,  by  a  resolution,  employ  the  plaintiff.  Look- 
ing at  thd  language  the  natural  conclusion  is  that 
it  means — "You  are  not  employed  by  any- 
one now,  but  as  it  is  desirable  that  the 
work  should  be  done,  do  it,  and  somebody  shall 
pay  you ;  "  and  if  that  is  the  result  of  the  langaage 
used,  and  the  pla  ntiff  has  not  been  paid  by  any- 
one else,  the  aefendant  must  pay  lum.  On  toe 
other  hand,  if  all  that  was  meant  was,  "  Tou  are  to 
get  the  board  to  employ  you,  and  if  the  board 
employ  you  I  will  become  their  surety,  and  yon 
shall  be  paid  by  me  if  they  don't  pay  you,"  Uiat 
would  at  once  mve  the  complexion  of  the  plaintiff 
being  supposed  to  doubt  the  solvency  of  the  board, 
if  they  entered  into  a  contract  with  him ;  and  if 
there  was  any  suggestion  as  to  the  insolvency  of 
the  board,  there  might  be  a  foundation  for  the  con- 
tention that  what  was  contemplated  was  a 
suretyship  on  the  part  of  the  defendant  for 
the  doubtful  board,  should  they  employ  the 
plaintiff.  But  if,  as  I  have  said,  all  such 
suggestion  of  insolvency  on  the  part  of  the  board 
be  removed,  that  would  be  a  highly  improbable 
result  to  arrive  at.  A  third  view  might  be  takui, 
namely,  that  what  the  defendant  said  was,  "  I  will 
take  care  that  the  board  shall  employ  you ;  that 
that  shall  be  done  which  will  amount  to  an  employ- 
ment of  you  by  the  board."  If  he  had  said  that, 
and  did  not  afterwards  secure  a  general  employ- 
ment of  the  plaintiff  by  the  board  to  do  the  work, 
it  is  not  contended  that  such  a  case  would  come 
within  the  provisions  of  the  Statute  of  Frauds. 
That  would  be  more  like  the  case  of  the  dd  credere 
agent,  which  was  cited  in  argument,  Couturier 
V.  Hastie  (vhi  sup.).  This  third  view  does  not  seem 
so  improbable  as  the  second ;  but,  nevertheless,  it 
does  seem  improbable  here,  because  the  object  of 
the  parties  was  that  the  plaintiff  should  then  and 
there  commence  work  under  circumstances  in 
which  it  was  practically  impossible  that  there 
should  be  a  binding  contract  made  by  the  board. 
All  the  probabilities  of  the  case,  therefore,  seem  to 
favour  the  first  supposition,  "  Gfl  to  work ;  you  are 
sure  to  be  paid.  The  work  is  work  which  must  be 
done,  and  although  the  board  are  not  liable 
to  you  at  present,  still  you  shall  be  paid.' 
If  this  be  the  proper  view,  it  should  8«em 
that  80  far  from  there  being  any  notion  on 
the  part  of  the  plaintiff  that  he  should  get  the 
order  of  the  board  or  that  he  "  thought  he  Bad  got 
the  order  of  the  Board  "  — I  read  these  words  from 
the  judgment  of  my  brother  Blackbnrn  in  the 
court  bek)w — ^it  should  seem  that  the  plaintiff  knew 
that  he  had  not  got  the  order  of  the  board  aud 
that  he  had  not  an  original  debtor  in  the  matter  at 
the  time ;  and  it  should  seem  also  that  the  defendant 
was  there  waiting  for  the  plaintiff  to  go  on,  and  in  » 
state  of  things  in  which  he  also  knew  that  there 
was  not  an  order  erf  the  board,  and  knowing  further 
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that  the  plaintiff  would  not  get  on  with  the  work 
without  somebody  undertaking  to  pay  him.  When 
yon  have  exhausted  the  somebodies,  you  must 
come  to  the  liability  of  the  defendant.  The  account 
of  the  conversation  ia  this  :  "  What  objection  have 
you,  the  plaintiff,  to  making  the  connections."  The 
answer  is  :  "I  have  none  u  you  or  the  local  board 
will  give  me  the  order."  There  is  here  no  sugeestion 
of  the  plaintiff's  being  dissatisfied  with  the  board's 
solvency.  If  the  defendant  had  told  the  plaintiff 
that  the  board  had  ordered  the  work  he  might  have 
become  liable  according  to  the  case  of  Uollen  v, 
Wright,  on  the  ground  that  he  had  thereby  under- 
taken to  be  the  agent  of  some  one  from  whom  he 
had  no  authority.  That  might  be  so ;  but  in  fact  the 
defendant  did  not  make  that  representation.  The 
defendant's  reply  to  the  plaintiff's  doubt  was  "  Gro 
on  with  the  work,  Mountstephen,  and  I  will  see  you 
paid."  I  humbly  conceive  that  it  was  competent 
for  a  jury — I  will  go  no  further  than  that,  though 
I  should  myself  approve  the  finding  of  the  jury  on 
the  question — but  I  humbly  conceive  that  it  was 
competent  for  the  jury  to  find  that  the  meaning 
of  that  answer  of  the  defendant  was  not  "  I  will 
be  liable  as  surety  for  the  board  if  the  board  itself 
becomes  liable  to  yon,"  but  "  Whether  the  board  be 
liable  to  you  or  not,  do  the  work  and  you  shall  be 
paid,"  or  perhaps  "  Though  the  board  be  not  liable 
to  you,  do  the  work  and  you  shall  be  paid."  At 
any  rate,  the  conclusion  may  be  drawn  that  the 
meaning  was  "  Whether  the  board  be  liable  or  not, 
do  the  work  and  you  shall  be  paid."  That  amounts 
to  an  undertaking  either  that  the  board  should 
employ  the  plaintiff  in  such  a  way  that  the  board 
should  pay  him,  or,  if  they  did  not,  that  the  defen- 
dant would.  It  rather  comes  to  this :  "  I  will  pay 
you  for  the  work  if  the  owners  of  houses,  or  the 
board,  who  are  not  liable,  do  not  pay  you.  There 
is  no  person  liable  now ;  but  whether  any  person 
shall  become  liable  in  future  or  not,  I  will  see  you 
paid."  That  is  a  conclusion  which  may  be  deduced 
from  the  conversation.  The  leading  case  on  the 
particular  provision  of  the  Statute  of  Frauds  with 
which  we  are  here  dealing,  has  usually  been  con- 
sidered to  be  that  of  Birhmyr  v.  Damell  (Salk.  27 ; 
1  S.  L.  C.  262),  and  in  the  note  in  the  original 
report  of  that  case  it  was  stated  that :  "  From  all 
the  authorities  it  appears,  conformably  to  the 
doctrine  in  this  case,  that  if  the  person  for  whose 
use  the  goods,  &o.,  are  furnished,  is  liable  at  all, 
any  other  person's  promise  is  void  except  in 
writing."  I  think  the  words  "  is  liable  at  all  nmy 
well  be  modified  to  these  "  is  liable  at  all,  or  if  his 
liability  is  made  the  foundation  of  the  contract 
between  the  plaintiff  and  the  defendant."  This 
would  answer  the  (question  I  put  to  Mr.  Charles, 
as  to  persons  supposing  a  thira  person  liable,  and 
entering  into  a  contract  on  that  supposition,  where 
it  afterwards  turns  out  that  that  person  is  not 
liable,  in  which  case  the  contract  would  fail  alto- 
gether, because  the  lex  contract'us  itself  would 
make  an  end  of  any  claim  founded  upon  it,  and 
not  the  application  of  the  Statute  of  Frauds.  The 
answer  to  such  a  claim  would,  I  apprehend,  be  the 
same,  whether  or  not  the  contract  was  in  writing 
and  signed.  The  law  of  the  contract  gives  as  the 
foundation  of  the  contract  the  supposition  that 
another  person  is  liable,  and  the  suretyship  is  one 
in  respect  of  that  liability,  and,  taking  that  to  be 
the  foundation,  the  contract  of  suretyship  would, 
in  the  case  put,  ftdl.  So  again,  if  there  was  a  con- 
tract as  to  the  payment  or  a  debt  infiUuro ;  if  I 


make  a  contract  that  if  A.  B.  wiU  employ  you  to 
do  certain  work  I  will  become  surety  for  him  that 
he  shall  pay  you,  in  such  a  case  the  promise  would 
clearly  come  within  the  Statute  of  Frauds,  because, 
though  there  was  no  liability  at  the  time  the 
promise  was  made,  a  liability  was  contemplated, 
and  that  contemplated  liability  was  the  foundation 
of  the  promise.  There,  again,  the  lex  contracttit 
would  prevail.  The  contemplated  existence  of  a 
principal  debtor  is  a  kind  of  condition  precedent. 
One  entirely  agrees  on  this  point  with  what  is 
laid  down  m  the  court  below.  But  in  order  to 
bring  the  case  within  this  rule,  you  must  first  of 
all  snow  that  the  parties  to  the  contract  intended 
that  there  should  be  a  principal  debtor.  You  do 
not  show  that  by  showing  that  there  is  a  person 
who  may  or  may  not  pay ;  and  that  there  is  a  con- 
tract that  the  plaintiff  shall  be  paid,  whether  that 
person  becomes  liable  or  not.  In  the  present  case, 
seeing  that  the  parties  both  knew  that  the  board  was 
not  liable,  and  that  it  was  also  known  that  the  plain- 
tiff would  not  go  on  with  the  work  unless  he  could 
hold  the  board  or  the  defendant  liable,  and  did  not 
care  to  make  the  defendant  liable  if  the  board  were 
so,  the  jury  might  well  find  that  the  notion  must 
be  excluded  of  the  defendant  becoming  surety  in 
respect  of  a  liability,  whether  past,  present,  or 
future,  on  the  part  of  the  board ;  and  that  his 
undertaking  was  to  be  liable  whether  the  board 
was  so  or  not.  This  is  a  case  of  principal  liability. 
We  were  asked  by  Mr.  Cole  to  look  at  a  variety  of 
circumstances  in  this  case,  from  which  the  result 
should  follow  that  a  new  trial  should  be  granted. 
But  the  argument  on  that  head  appears  to  receive 
its  answer  from  the  form  of  the  reservation.  At 
the  trial  counsel  seem  to  have  thought  that  if  the  * 
jury  believed  the  conversation  to  have  taken  place 
between  the  plaintiff  and  the  defendant,  the  ver- 
dict should  be  for  the  plaintiff,  but  that  if  the  jury 
did  not  believe  that  then  the  verdict  should  be  for 
the  defendant,  and  the  Lord  Chief  Baron  appears 
by  the  case  to  have  left  that  point  to  the  jury.  If 
necessary,  we  might  turn  to  the  notes  of  the  Lord 
Chief  Baron,  from  which  it  would  seem  that  the 
question  went  to  the  jury  in  a  more  specific  form ; 
but  in  whatever  form  the  question  went  to  the 
jury,  no  complaint  is  made  on  that  subject  by  the 
present  rule.  No  question  as  to  this  is  raised  or 
was  raised.  The  point  reserved  at  the  trial  and 
decided  in  the  Queen's  Bench  was,  whether  there 
was  or  was  not  any  evidence  on  which  the  jury  could 
properly  find  a  verdict  for  the  plaintiff,  that  is, 
any  evidence  from  which  the  jury  might  find  that 
the  defendant  undertook  a  primary  liability ;  and 
the  mle  was  to  enter  a  nonsuit  on  the  ground  that 
there  iras  no  evidence.  No  objection  whatever 
was  taken  to  the  form  in  which  the  question  vras 
left  to  the  jury ;  and  the  only  question  the  case 
raises  for  our  opinion  is  whether  or  not  the 
defendant  is  entitled  to  have  a  nonsuit  entered 
for  him.  The  question  for  us  is  whether 
at  the  end  of  the  plaintiff's  case  at  the  trial, 
the  Lord  Chief  Baron  would  have  been  justi- 
fied in  directing  that  the  plaintiff  should  be  non- 
suited, or  that  there  should  be  a  verdict  for  the 
defendant ;  and  that  Question  we  have  determined 
in  the  nerative.  I  ao  not  think  it  necessary  to 
make  any  turther  remarks  on  the  judgment  in  the 
court  below.  It  is  quite  clear  from  the  reports 
that  the  judgment  of  the  court  was  founded  on  tho 
notion  of  such  a  case  as  I  put  to  Mr.  Charles  during 
the  course  of  his  argument — on  the  supposition 
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that  this  was  a  case  where,  on  the  ^ts,  the  parties 
must  be  taken  to  have  assamed  that  there  must  be 
a  liability  on  the  part  of  the  local  board  before 
there  could  be  a  contract  with  the  defendant.  It 
is  so  stated  in  the  marginal  note  in  the  39  L.  J. 
275,  Q.  B.,  where  the  promise  is  described  as  a 
promise  to  answer  for  the  debt,  default,  or  mis- 
carri^e  of  a  person  "  who  is  supposed  to  be,  but 
in  reality  is  not,  liable  to  the  promise."  The  facts 
were  such  that  the  jury  might  find,  I  think,  that 
it  was  the  supposed  non-liabuity  of  the  board  that 
was  in  the  mind  of  the  parties.  So  in  the  judg- 
ment of  my  brother  Blackburn,  as  reported  in  the 
Law  Eeports,  who  says  "  we  must  now  take  it  that 
the  plaintiff,  when  he  agreed  to  do  the  work, 
thought  he  had  got  the  order  of  the  board,  but 
that  ne  would  not  have  done  the  work  without, 
in  addition  to  the  order  of  the  board  through  their 
chairman,  the  personal  promise  of  the  defendant 
himself  that  he  would  see  him  paid."  I  humbly 
conceive  that  this  is  assuming — I  am  not  at  all 
criticising  the  law  as  laid  down  there,  but  only 
dealing  with  the  judgment  on  the  question  of  fact 
— and  I  humbly  conceive  that  it  assumes  the  fact  to 
exist  differently  from  what  appears  on  the  case 
before  us,  that  the  plaintiff  thought  he  had  got  the 
order  of  the  local  board,  whereas  the  fact  seems  to 
be  that  he  would  not  go  on  with  the  work,  because 
he  thought  he  had  not.  The  result  is  that  the 
jury  might  have  found,  on  the  facts  in  evidence 
Defore  them,  the  existence  of  an  original  liability  on 
the  part  of  the  defendant,  and  not  one  falling 
withm  the  Statute  of  Frauds.  That  being  so,  a 
ruling  by  the  Lord  Chief  Baron  that  the  plaintiff 
should  be  nonsuited  would  be  one  which  could  not 
be  sustained.  The  judgment  of  the  court  below 
must  therefore  be  reversed. 

Channell,  B. — I  agree  that  the  judgment  of  the 
court  below  must  be  reversed,  and  that  the  verdict 
must  be  entered  for  the  plaintiff. 

KcATiNG,  J. — I  am  of  the  same  opinion.  The 
simple  point  upon  which  I  will  give  an  opinion  is 
whether  the  evidence  in  this  case  gfiven  at  the  trial 
was  such  that  the  judge  ought  to  have  left  to  the 
jury  the  question  whether  there  was  an  under- 
takmg  by  the  defendant  in  the  nature  of  a  primary 
original  liability,  or  whether  his  undertaking 
amounted  to  a  contract  of  suretyship,  such  as 
would  require  the  intervention  of  a  writing  pur- 
suant to  tne  Statute  of  Frauds ;  and  it  appears  to 
me  for  the  reasons  given  in  detail  by  my  brother 
Willes,  that  there  was  evidence  here  which  could 
not  and  ought  not  to  have  been  withheld  from  the 
jury.  The  Court  of  Queen's  Bench  seem  to  have 
thought,  from  the  facts,  that  there  was  no  evidence 
which  ought  to  have  been  left  to  the  jury  in  the 
absence  of  a  writing  sufficient  to  satisfy  the 
Statute  of  Frauds.  That  is  the  point  in  which,  as 
I  understand,  this  court  differs  from  the  Court  of 
Queen's  Bench,  being  of  opinion  that  there  was 
evidence  from  which  a  jury  might  reasonably  infer 
a  primary  liability  on  the  part  of  the  defendant. 

PiGOTT,  B. — I  am  of  the  same  opinion.  I  am 
bound  to  say  that  I  felt  some  hesitation  during  the 
course  of  the  argument,  but  I  have  come  to  the 
conclusion  that  Uiere  was  in  this  case  some  evi- 
dence which  the  Lord  Chief  Baron  could  not  have 
withdrawn  from  the  jury.  The  point  of  the  case 
seems  to  me  to  consist  in  this :  uiat  the  plaintiff 
was  going  away  when  he  was  stopped  by  tne  sur- 
veyor and  the  conversation  witn  the  defisndant 
took  place,  the  plaintiff  addng  him  whetiier  he 


would  give  the  order.  This  shows  dearty  that 
neither  Lakeman  nor  the  local  board  had  givoi  the 
order  at  that  time.  The  defendant  then  said,  "Do 
the  work,  and  I  will  see  you  paid."  Now,  that 
seems  to  me  to  be  evidence  of  a  direct  order  by  the 
defendant  to  the  plaintiff  to  do  the  woric,  and  one 
which  proceeded  on  the  agreed  assumption  that 
the  plaintiff  had  no  order  to  do  so  from  anybody 
else.  That  being  so,  how  can  the  question  be 
withdrawn  from  the  jury,  whether  there  was  a 
primary  liability  on  the  part  of  the  defendant  F 
The  words  "  I  will  see  you  paid"  cannot,  I  think, 
be  taken  in  the  sense  contended  for  by  Mr.  Cole— 
namely,  "  I  will  be  surety,  if  somebody  else  does 
not  pay  you."  On  the  whole,  I  think  there  was 
evidence  for  the  jury. 

Clbasbt,  B. — I  have  come  to  the  same  conclu- 
sion. We  are  to  give  judgment  in  this  case  on 
appeal.  The  judgment  of  the  court  below  does 
not  seem  to  me  to  have  been  given  on  the  evi- 
dence. There  is  some  difference  as  to  the  precise 
Suestion  which  was  left  to  the  jury,  but  I  think 
le  jury  must  be  taken  to  have  found  that  the  con- 
versation between  the  plaintiff  and  the  defendant 
was  correctly  given  in  tne  plaintiff's  evidence.  If 
that  is  so,  then  there  was,  at  the  termination  d 
the  plaintiff's  case,  evidence  to  go  to  the  jtiry  of  s 
primary  liability  on  the  part  of  the  defendant,  if 
that  evidence  nad  the  effect  which  the  plaintiff 
alleges.  But  I  think  it  is  very  unfortunate  that » 
case  should  turn  on  the  finding  of  a  jury  as  to 
whether  certain  words  were  or  were  not  used  by 
parties  in  a  conversation  which  took  place  several 
years  before,  where  everything  may  turn  on  the 
use  of  a  particular  word.  However,  we  cannot 
help  that  here,  and  we  must  take  it  that  the  words 
were  used ;  and  the  simple  question  for  us  to  de- 
termine is  whether  that  conversation,  coupled 
with  the  surrounding  circumstances  of  the  case, 
warrant  the  conclusion  that  the  defendant  intoided 
to  make  himself  primarily  liable,  or  only  to  make 
himself  surety  for  a  principal  debtor.  It  seems  to 
me  quite  clear  trora  the  statement  of  the  case,  that 
the  plaintiff  would  have  nothing  to  do  with  the 
employment  by  the  occupiers  of  the  houses.  He 
would  not  take  them  as  his  employers,  and  wanted 
to  be  secured  his  payment  if  he  did  the  work.  His 
going  away  at  the  time  shows  that  he  would  not 
accept  the  employment  of  the  occupiers.  He 
wanted  the  responsibility  of  one  person  for  the 
work  to  be  done.  When  going  away,  the  surveyor 
spoke  to  him  and  asked  him  not  to  go  away,  and 
the  plaintiff  asked  who  was  to  be  r«Bi>onsible  for 
the  payment.  If  he  had  stayed  there,  that  °>ij^t' 
have  imported  either  one  thing  or  the  othra*.  The 
surveyor  tells  him  that  the  defendant  is  bu<d  by 
and  waiting  to  see  him  about  the  matter.  Then 
what  takes  place  F  The  deftodant  asked  what  ob- 
jection the  plaintiff  had  to  going  on  with  the  work, 
to  which  the  plaintiff  repued  that  he  bad  none, 
provided  the  board  or  the  defendant  would  give 
nim  the  order  to  do  so ;  throwing  out  of  consider*- 
tion  altogether  the  occupiers  of  houses.  The  defen- 
dant said,  "  Go  and  do  tne  work  and  I  will  see  you 
paid."  Is  it  possible  to  give  any  other  constmotion 
to  those  words  than  this,  that  m  effect  they  mean, 
"  Do  not  mind  who  orders  it,  go  on," — ^not  answer 
ing  the  question  categorically — "  E>o  the  work  and 
yon  shall  be  paid ; "  in  effect,  "  Do  the  woric,  and 
either  I  or  the  board  will  order  it,"  or  "  do  it  on 
my  order,  and  I  will  see  yon  paid."  Thfa  is  a  con- 
sistent  expltmation.    Now  as  the  defendant  norer 
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did  get  the  order  of -the  board,  the  oonclnsion 
contended  for  by  the  plaintiff  followR.  If  the 
matter  has  this  complexion,  it  is  not  necessary 
to  refer  to  the  authorities.  That  being  so,  the 
judgment  of  the  Conrt  of  Queen's  Bench  must  be 
reversed. 

Eellt,  C.  B.  (who  now  entered  the  conrt),  said 
he  entirely  ooncnrred  in  the  judgment  pronounced 
by  the  conrt. 

Jvdgmeitt  tweraed. 

Attorneys  tcr  pluntiff,  Philbrick,  for  W.  and  G. 
Kitsfm,  Torquay. 

Attorneys  for  defendants,  Chureh,  Sons,  and 
Clarke,  for  Franeig  and  Baker,  Newton  Abbott. 


OOITBT  OF  PROBATE. 

Reported  by  W.  Lxtckstir,  Eaq.,  BaiTister4t-I«w, 

July  18  and  20,  1871. 

(Before  Lord  Penzanck.) 

In  the  Goods  of  Mary  Cotocbix. 

Ijegaey  to  married  woman — Husband  and  wife  died 
tn  lifetime  of  testator — Administration  to   wife 
granted  to  her  son — 1  Viet.  e.  26,  «.  33. 
A  legatee  a   married  vxtman  died  in  the  lifetime 
of  the    testator,   lutr  father.    Her  husband  sur- 
vived her,  biU   also  died   before  the  father.     He 
did  not  administer  to  his  wife's  estate,  but  left  a 
win,  of  whidi  one  executor  was  still  alioe.     The 
court  granted  administration  to  the   son  of  the 
deceased  legatee  limited  to  the  property  bequeathed 
to  her  by  Iter  father. 
Thomas  Ctouou,  of  Bedminster,  in  the  county  of 
Gloucester,  died  8th  May,  1848,  leaving  a  will  dated 
20th  June  1844,  of  which  he  appointed  Conrad  Wm. 
Fingell,   Ed.  York  Hazard,  and  James  Howell, 
executors.    By  this  will,  which  was  proved  17th 
Oct.  1848,  he  left  one  sixth  part  of  certain  premises 
in   the  city  of  Bristol  on  trust  for  his  daughter 
Mary  Counoell,   her  heirs    and    assigns.     Mary 
Coonoell  died  in  Nov.   1844,  in  the  lifetime  of 
her  father,   leaving  her  husband  Thomas  luman 
Councell  and  three  sons,  Thomas  Inman  Councell, 
Ed.  Googh  Councell,  Wm.  Henry  Councell,  and 
one  daughter,  Mary  Ann  Councell,  surviving  her. 
Thomas  Inman  Councell,  her  husband,  did  not 
take  out  letters  of  administration  to  his  wife.    He 
died  in  1847,  leaving  a  will,  in  which  he  appointed 
three  executors,  of  whom  only  one,  George  Powell, 
now  survives.    Mrs.   Councell  at  her  death  was 
possessed  of  no  personal  estate,  but  on  the  death 
of  her  father  her  estate  became  entitled  to  the 
sixth  share  in  leaseholds  bequeathed  under  his  will, 
and  a  representation  to  her  was  now  needed  for 
the  sale  of  these  leaseholds. 

Dr.  Spinks,  Q.C.  now  moved  that  administration 
be  granted  to  Edward  Gough  Councell,  as  the 
natural  and  lawful  son  of  Mary  Councell,  and  one 
of  the  next  of  kin  of  the  deceased.  He  referred  to 
the  33rd  section  of  the  Wills  Act,  which  says, 
"  That  where  any  person,  being  a  child  or  other 
issue  of  the  testator,  to  whom  any  real  or  personal 
estate  shall  be  devised  or  bequeathed  for  any  estate 
or  interest  not  determinable  at  or  before  the  death 
of  such  person,  shall  die  during  the  lifetime  of  the 
testator,  leaving  issue,  and  an^  such  issue  of  such 
person  shall  be  living  at  the  time  of  the  death  of 
the  testator,  such  devise  or  bequest  shall  not  lapse, 
bat  shall  take  effect,  as  if  the  death  of  such  person 


had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear 
by  the  will."  If  Mrs.  Councell's  interest  was  to  be 
treated  as  if  she  had  survived  her  father,  she  would 
have  been  a  widow,  for  her  husband  also  bad  died 
before  the  testator.  In  that  case  the  son  would 
have  been  entitled  to  administration. 

Our.  adv.  vuU. 

July  20. — Lord  Pbnzancb  decreed  letters  of 
administration  of  the  personal  effects  of  Mary 
Councell  to  Edward  Gough  Councell,  on  giving  the 
usual  security,  limited  so  far  only  as  concerns  the 
share  of  the  said  deceased  of  and  in  the  personal 
estate  of  Thomas  Gough,  the  father  of  the  deceased, 
bequeathed  to  her  by  nis  will.  The  court  also  dis- 
pensed with  the  renunciation  or  citation  of  the  sur- 
viving exeeutor  of  the  said  Thomas  Inman  Counoell. 

Attorneys,  Thomas  White  and  Sons. 


Tuesday,  Nov.  21, 1871. 

In  the  Goods  of  Fostbb, 

WiU — Substituted  executors. 

A  testator  by  his  vnU  appointed  "  my  wife  my  sole 
exeeairix,  and  in  <2e/auu  of  her,  I  nominate  and 
appoint  as  my  executors,  S^c."  A.  B.  and  0.  D. 
The  wife  took  out  probate,  and  at  her  death  the  court 
held  that  A.  B.  and  G.  D.  were  the  substituted 
executors  of  the  husband,  and  granted  probate  to 
them  of  h/u  estate   in  preference   to  the  wife's 
executors. 
G.  H.  FosTBB,  late  of  Begent's-park,  in  the  oounty 
of   Middlesex,  died   1st  Dec.  1858,  having  duly 
executed  a  will,  bearing  date  24th  Julv  1857.    The 
appointment  of  executors  was   in   the  fdlowing 
terms  : 

I  hereby  authorise  my  ezeontrix  and  ezaontora  herein- 
after named,  to  oontinae  any  aeonrity  or  Beoorities  whioh 
I  may  die  possessed  of,  for  any  term  in  their  disoietion 
not  exceeding  fire  years  from  my  death,  notwithstandinK 
any  trasts  in  tins  my  wHl  contained,  and  I  nominate  and 
appoint  my  said  wife  the  sole  exeontrix  of  this  my  will, 
and  in  draault  of  her  I  nominate  and  appoint  the  said 
John  Knovles  and  Biohard  Foster  to  be  exaeatota  of 
this  my  will. 

Probate  of  the  will  was  granted  to  the  wife, 
Maria  Isabella  Foster,  ou  24th  Dec.  1858,  and  she 
died  25th  May  1871,  having  duly  executed  a  will 
dated  4th  Nov.  1870,  whereof  she  appointed  the  said 
John  Knowles  and  Richard  Foster,  together  with 
F.  Moseley,  Benjamin  Hugh  Allen,  Christopher 
Proctor,  and  John  Bae  Campbell  to  be  executors 
and  trustees.  Probate  of  this  will  was  granted  on 
5th  July  1871,  and  the  question  now  arose  whether 
the  executors  of  the  said  Maria  Isabella  Foster 
were  the  personal  representatives  of  G.  H.  Foster, 
her  husband ;  or  whether  in  default  howsoever  of 
Maria  Isabella  Foster,  as  executrix,  the  said  John 
Knowies  and  Bichard  Foster,  were  entitled  to  take 
probate  as  substituted  executors. 

Dr.  Swabey  moved  for  a  grant  to  them,  and  re- 
ferred to  In  the  goods  of  Johnson  (2  S.  &  T.  5S0 ; 
7  L.  T.  Sep.  N.S.  357). 

Lord  Pemeancb. —  This  is  a  question  of  con- 
struction of  what  the  testator  meant  when  he  said, 
"  I  appoint  my  wife  my  sole  executrix,  and  in  de- 
fault of  her,  two  others,  A.  B.  and  0.  D."  Tlw 
testator,  by  the  words  of  the  will,  appears  to  have 

given  the  preference  to  his  wife  that  she  should  be 
is  executrix  as  long  as  she  was  able  to  act — but 
then  conges  the  qaeation  whethw  the  substitation 
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of  the  two  other  executors  was  to  take  place  in  the 
event  of  the  wife  not  acting  at  all,  or  whether  it 
was  to  happen  in  case  of  some  intervening  circum- 
stance  Ukb  that  of  death,  by  which  the  wife 
would  no  longer  be  able  to  act.  I  think  the  will 
must  not  be  construed  with  over-technical  strict- 
ness. We  must  look  to  the  object  the  testator 
had.  It  was  that  his  wife  should  administer  as 
she  has  done,  and  his  reasonable  wish  was  that  she 
should  administer  as  long  as  she  could,  or  until 
her  death  put  an  end  to  the  administration.  In 
either  one  event  or  the  other — in  the  event  of  her 
beinK  unable  to  administer,  or  in  the  event  of  her 
death,  then  the  others  would  be  substituted.  That 
is  the  reasonable  interpretation  of  this  will,  and  I 
am  prepared  to  make  a  grant  to  the  two  other 
executors  in  accordance  with  that  interpretation. 
Solicitors,  Tatham  and  Procter. 


Tuesday,  Nov.  21,  1871. 
Teaoub  and  Asudown  v.  Wuarton  and  another. 
Testamentary  $uit — AdminMralion  to  a  nominee  of 

both  parties  refused. 
Except  under  very  special  circumstances  the  court  as 
a  general  ride  wul  refuse  to  make  a  grant  of  ad- 
ministration to  the  nominee  of  the  neat  of  kin, 
who  has  himself  no  interest,  even  though  aU  the 
next  of  kin  may  consent. 
Emilt    Habvet    Jeffries,  late  of    Spring-grove, 
Isleworth,    in   the    county  of   Middlesex,  died   a 
widow,  and  without  parent  or  children.     She  and 
her  husband  died  at  different  places  within  two 
hours  of  each  other,  and  there  was  a  question  as 
to  the  survivorship. 

By  her  will,  dated  14th  Oct.  1870,  she  had  nomi- 
nated her  husband  her  sole  executor  and  universal 
legatee'.  Mr.  Jeffries  also  left  a  will,  by  which  he 
had  named  his  wife  his  sole  executrix  and  uni- 
versal legatee. 

The  next  of  kin  and  persons  entitled  in  distribu- 
tion of  the  estate  of  Mrs.  Jeffries  were  one  brother, 
Mr.  C.  B.  Teague,  and  three  sisters,  Mrs.  F.  M. 
Ashdown,  Mrs.  L.  S.  Wharton,  and  Mrs.  Elizabeth 
Anne  Owen.  The  two  first  named  of  these  were 
about  to  apply  for  a  grant  of  administration,  but 
were  met  by  a  caveat  lodged  on  the  part  of  Mrs. 
Wharton.  To  avoid  litigation  it  was  subsequently 
arranged  among  the  parties  interested,  that  as 
they  could  not  agree  upon  the  appointment  of  any 
one  of  themselves  as  administrator,  they  should 
all  consent  to  the  appointment  of  a  stranger — Mr. 
James  Waddell. 

Dr.  Tristram,  on  behalf  of  the  defendant  accord- 
ingly moved  for  a  grant  of  administration  to  Mr. 
James  Waddell  as  nominee  of  the  next  of  kin.  He 
cited  FarreU  v.  BroumbiU  (3  Sw.  &  Tr.  467). 

Inderufick  consented  on  behalf  of  the  next  of 
kin  of  the  husband.  Cur  adv.  vuU. 

Nov.  28. — Lord  Penzance. — In  this  case  the 
court  was  asked  to  make  a  grant  to  the  nominee  of 
the  next  of  kin.  The  court  expressed  some  diffi- 
culty at  the  time,  upon  which  the  case  was  cited  of 
FarreU  v.  BroumbiU  (3  8.  &  T.  467).  From  that 
case  it  appears  that  the  court  has  done  something 
similar.  In  that  case  there  was  a  litigation.  The 
next  of  kin  came  before  the  court,  and  the  court 
made  a  grant,  under  the  73rd  section,  to  the 
nominee  of  the  next  of  kin.  This  was  done  on  the 
authority  of  a  case  In  the  goods  of  John  Holroyd, 


and  I  have  had  that  case  looked  oat  to  woe^ 
tain  what  were  the  facta.  I  find  that  in  that 
case  the  next  of  kin  were  permitted  to  nomi- 
nate somebody  other  than  themselves  to  take  the 
grant.  There  were  special  reasons  there,  because 
the  persons  put  forward  were  persons  who  had 
been  executors  of  the  will  of  the  father  of  the 
next  of  kin,  and  they  had  had  the  management  of 
the  father's  estate,  of  which  the  property  in  issue 
consisted,  up  to  the  death  of  the  party  whose 
administration  was  contested.  The  case,  there- 
fore, forms  no  authority  for  a  general  jiropo- 
sition  that  the  court  should  permit  the  paroes 
entitled  to  renounce  in  order  to  make  a 
grant  to  a  third  party  who  has  no  interestt 
but  who  is  nominated  by  them.  Since  FarreU  v. 
BrovmbiU  the  court  has  decided  another  case- 
In  the  goods  of  Peter  Richardson  (40  L.  J.  36, 
P.  &  M. ;  25  L.  T.  Rep.  N.  S.  384),  of  which  the 
marginal  note  is,  "The  court  refused,  in  the 
absence  of  special  circumstances,  to  make  a  grant 
to  the  nominee  of  the  next  of  kin,  although  she 
was  an  old  lady  of  eightv,  not  able  to  transact 
business."  In  refusing  tnat  grant  several  casei 
were  cited,  and  the  court  pointed  out  that  it 
would  be  an  inconvenient  practice  to  make  the 
grant  in  the  manner  asked  for  without  soiiie 
special  circumstances,  because  it  would  result  that 
pieople  who  knew  nothing  of  their  own  rights 
would  be  induced  to  put  them  in  the  hands  o( 
third  persons,  and  the  grant  passing  to  a  nominee 
would  become  vested  m  the  hands  of  a  third  per- 
son who  had  no  interest  in  the  administration. 
The  court,  therefore,  refhsed  to  make  the  grant,  and 
refused  to  adopt  as  a  ^neral  rule  the  proposition 
that  if  the  next  of  km  chooses  to  renounce  and 
nominate  a  third  person  to  take  the  grant,  the 
court  will  therefore  make  the  grant  to  this  third 
person.  The  more  I  consider  the  matter  the 
more  I  am  satisfied  that  that  is  the  way  in  whidi 
the  court  ought  to  look  at  these  cases.  There 
being  no  special  circumstances  here,  the  grant 
must  go  to  the  next  of  kin,  and  if  they  choose  to 
renounce,  then  to  any  person  entitlaa  who  may 
apply. 

Attorneys  for  plaintiff,  Spyer  and  Son. 

Attorneys  for  defendant,  Rohson,  Tidy,  and 
Herbert. 

OOXTBT    FOB    DITOBOS    AHD 
XATBIlCOVIAi;  CAxrsEa 

Rsportad  by  W.  LrrcxnBB,  Eaq.,  Buriit«r->t-I«w. 

Thursday,  Nov.  16,  1871. 
(Before  Lord  Pbnzanck,  J.O.) 

HvisB  V.  HuLsi  and  Tavxbnor  (the  Queen's  Proctor 
Intervening). 

Matrimonial  suit — Beeres  nisi  —  Intervention  of 
Queen's  Proctor— Petitioner's  adultery— Bvidenes 
of  identity — Cost*. 

The  obligatum  on  the  Queen's  Proetor  and  on  or*- 
nary  suitor  in  regard  to  proof  of  identity  ^ 
tinguished: 

Held,  that  it  was  sufficient  for  the  Queen's  iVorfor, « 
he  is  discharging  a  puhUe  duty  in  inierveni»g, '» 
make  out  aprimd  facie  ease ;  and  where  this  had 
been  done,  and  the  petitioner  charged  with  aduUefi/ 
did  not  come  forward  to  deny  it,  the  court  revertei 
the  decree  nisi  dissdhing  his  marriage. 

But  as  the  adultery  charged  had  heisn  eommitttd 
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after  the  decree  niii,  U  did  nol  reverse  thai  pari  of 

the  decree  niei  whujt  condemned  the  eo-rsfpondent 

in  coaie. 
This  was  originally  a  husband's  soit  for  a  dissoln- 
tion  of  his  marriage,  on  the  ground  of  his  wife's 
adultery  with  the  co-responcfont.  The  case  was 
tried  before  the  court  and  a  common  jury,  and 
the  issues  were  found  in  favour  of  the  petitioner. 
The  Judge  Ordinarjr  on  Ist  April  1870,  pro- 
nounced a  decree  niei  and  condemned  the  co- 
respondent in  costs.  On  8th  liTov.  1870,  the  Queen's 
Proctor  obtained  leave  to  intervene,  and  charged 
the  petitioner  with  collusion,  connivance,  wilful 
suppression  of  material  facts  and  conduct  condu- 
cing to  adultery.  He  also  charged  the  petitioner 
with  having  committed  adultery  since  the  d»te  of 
the  decree  with  Arabella  Downes,  at  97  and  92, 
Denbigh-street.  Application  was  made  by  coun- 
Bel(a)  on  behalf  of  the  petitioner  to  strike  out 
this  last  charge,  on  the  ground  that  adultery  since 
the  decree  msi  is  no  bar  to  making  the  decree 
absolute.  The  motion  was  rejected,  and  the  issues 
between  the  Queen's  Proctor  and  the  petitioner 
now  came  on  for  trial  before  the  court  vrithout  a 
jurr. 

Venman,  Q.O.  and  Bayford,  for  the  Queen's 
Proctor. 

Searle  for  the  petitioner. 

The  Queen's  Proctor's  witnesses  proved  that  a 
man  passing  under  the  name  of  Hulse  came  and 
lived  in  a  nonse  in  Denbigh-street  with  Arabella 
Downes,  and  that  they  were  seen  in  bed  together. 
One  of  the  servants  at  this  house  afterwards  saw 
the  same  man  going  into  a  house  in  Morton-place 
close  by ;  and  the  landlady  of  this  house,  on  being 
called,  stated  that  the  man  who  lived  there  with  Ara- 
bella Downes,  when  he  came  gave  a  card,  on  which 
was  engraved,  "Samuel  George  Hulse,  Junior 
Army  and  Navy  Club." 

Searle,  for  the  petitioner,  submitted  that  this 
was  not  sufficient  evidence  of  identity. 

Lord  Penzasce,  J.O. — This  case  differs  from  the 
ordinary  case  of  a  husband  or  wife  seeking  to  prove 
the  adulterr  of  the  other  in  order  to  obtain  a 
dlivorce.  T?here  it  is  necessary  to  identify  the 
person,  in  order  to  establish  the  adultery.  But 
this  is  not  a  mere  suit  between  the  parties  in 
which  the  admission  of  a  party  cannot  be  taken 
against  him,  but  it  is  a  case  m  which  a  public 
duty  has  to  be  discharged,  requiring  that  the  conrt 
shall  be  satisfied  of  the  actual  facts.  In  this 
case  the  petitioner  has  established  the  adultery  of 
his  wife,  and  his  claim  to  a  divorce.  Thereupon 
the  Queen's  Proctor  intervenes,  and  alleges  tnat 
the  husband,  since  the  date  of  the  decree  nist,  has 
committed  adultery.  It  is  clear  that  adultery  has 
been  committed,  and  the  question  resolves  itself 
entirely  into  one  of  identity.  Now  the  Queen's 
Proctor,  in  pleading  adultery,  has  given  the 
petitioner  particulars  of  the  chai^  made  agtdnst 
nim,  and  has  told  him  the  place  where 
that  adultery  was  committed,  and  also  the 
date.  That  was  as  far  back  as  April,  and  the 
petitioner,  therefore,  had  full  knowledge  of  the 
time  and  place,  and  house  in  which  he  was  charged 
with  adultery.  Then  comes  the  proof  that  a  man 
passing  under  the  name  of  the  petitioner  lived  at 
a  certain  house  and  committed  adultery  there,  and 
it  is  followed  up  by  a  girl  who  Uved  in  this  house, 
and  saw  this  man  going  into  a  house  at  25,  Morton- 

(a)  24  L.  T.  Bep.  N.S.  847. 
Vol.  XXV,  N.S,  637. 


?lace.  She  can't  be  quite  right  as  to  the  date,  but 
see  no  reason  to  doubt  her  credibility.  When 
we  get  to  No.  25  we  find  that  a  man  took  the 
lodgings  there,  and  gave  a  card,  on  which  was  the 
name  of  "Samuel  George  Hulse,  Junior  Army 
and  Navy  Club."  That  corresponds  with  the  name 
of  the  petitioner  in  the  original  proceedings. 
The  strong  inference  is  that  this  man  is  the 
same,  although  the  proof  is  not  so  strong  as 
it  would  be  required  to  be  if  this  were  an 
original  suit  for  a  dissolution  of  marriage.  But  a 
prvmd  facie  case  of  identity  has  been  established, 
and  full  notice  having  been  given  to  the  petitioner, 
it  devolves  upon  him  to  give  some  evidence  that 
he  is  not  the  man.  As  no  evidence  of  that  kind  is 
forthcoming  the  decree  niei  dissolving  the  marriage 
will  be  reversed. 

Searle  appUed  that  that  port  of  the  decree  con- 
demning the  co-respondent  in  costs  should  stand. 
The  adultery  alle^fed  was  not  until  after  the  de- 
cree niei,  and  nothing  had  occurred  to  relieve  the 
co-respondent  from  blame. 

Lord  Penzasce. — ^The  petitioner  has  established 
a  aharge  of  adultery  against  his  wife,  and  up  to  the 
time  of  the  decree  niei  there  was  no  reason  why 
he  should  not  have  succeeded  in  obtaining  a 
divorce.  Since  that  time  he  has  committed  adul- 
tery, but  that  does  not  alter  the  character  of  the 
co-respondent's  conduct,  nor  does  it  alter  the  peti- 
tioner s  right  to  have  the  costs  of  proving  his 
wife's  adiutery.  That  part  of  the  decree,  there- 
fore, which  condemns  the  co-respondent  in  costs, 
will  not  bo  reversed. 

Attorney  for  petitioner,  Vyner. 


Xqutts  Courts. 

— • — 

COITBT  OF  APPEAX;   TS  CEAVCEBrT. 

Beported  by  Tbokab  Bsooubisk.  E.  Stxwuit  Bocbx,  laA 
H.  FsAX,  E«qn.,  Barriitsts.at-lAW. 

Nov.  17  and  22, 1871. 

(Before  the  Lord  Chakcellob  and  Lords  Justices.) 

HunTEB  V.  Walters;  Darnell  v.  Hunter; 

CuBUNO  V.  Walters. 

Mortgage — Priority — Notice— Equitable  mortgage* 
hy  depoeit  of  tiUe  deede  withotU  notice  of  prior 
legal  mortgage. 

A.  and  B.,  respeetively  the  first  and  second  mort- 
gagees in  fee  of  an  estate,  were  induced,  through 
the  fraud  and  misrepresentation  of  W.,  who  acted 
as  solicitor  for  them,  both,  to  execute  to  him  a  con- 
veyance of  the  estate  free  from  both  the  mortgage 
debts.  The  deed  of  conveyance  was  indorsed  with 
receipts  in  the  ordinary  form  for  the  mortgage 
moneys,  signed  by  A.  and  B.  respeetively,  though 
in  reality  no  money  was  paid  to  A.  or  to  B.  W. 
then  entered  into  possession  of  the  estate,  and 
acted  as  the  owner,  which  he  was  reputed  to  be. 
Svlisequenily  he  executed  an  equitable  mortgage  <^ 
the  estate,  by  covenant  and  deposit  of  ths  title 
deeds,  to  C,  who  had  no  notice  thai  the  prior 
mortgages  to  A.  and  B.  had  not  been  in  fact  paid 
off.  W.  continued  to  pay  interest  on  the  mortgage 
debt*  due  to  A.  and  B.  utUU  his  death,  when  the 
fraud  was  discovered : 

Held  (affirming  the  decision  ofMalins,  V.  C.)  th<U  0. 
was  entitled  to  priority  over  A.  and  B. 

,  This  was  an  appeal  from  a  decision  of  Malins,  Y.C. , 
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■which  La  reported  24  L.  T.  Rep.  N.  S.  276,  where 
the  facts  are  stated  in  sach  detail  that  it  is  un- 
necessary now  to  do  more  than  give  a  very  brief 
recapitulation  of  them. 

Mr.  William  Hunter,  the  plaintiff  in  Hunter  v. 
Wallert,  in  the  year  185:),  ana  some  other  persons, 
claiming  under  Mrs.  Hannah  Hunter,  tnen  de- 
ceased, were  beneficially  entitled  to  a  mortgage  in 
fee  of  an  estate  in  the  county  of  Durham,  called 
the  Felling  Estate,  the  legal  estate  being  vested  in 
the  plaautiff.  Mr.  Balph  Walters,  a  solicitor,  of 
Kewcastle-on-Tyne,  had  been  the  confidential  soli- 
citor of  Mrs.  Hannah  Hunter  and  of  the  family 
for  many  years,  and  the  title  deeds  of  the  estate 
were  in  his  possession  in  that  character.  At  the 
same  time  the  Bev.  W.  N.  Darnell,  who  was  also  a 
client  of  Walters's,  was  second  mortgagee  of  the 
«8tate.  His  mortgage  contained  a  power  of  sale. 
In  January  18o3  Walters,  without  any  authority 
from  either  of  the  mortgagees,  caused  the  estate 
to  be  put  up  for  sale  by  auction.  He  and  a  friend 
-of  his,  a  Mr.  Dove,  attended  the  sale  and  bid 
against  each  other,  and  ultimately  the  property 
was  knocked  down  to  Dove  for  90502.  wnich  was 
not  enough  to  pay  both  mortgage  debts  in  fuU. 
Immediately  afterwards  Dove  entered  into  a  con- 
tra£t  with  Walters  to  sell  him  his  bargain  for  150{. 
A  conveyance  of  the  estate  to  Walters  was  prepared 
to  which  William  Hunter,  the  Rev.  W.  N.  Darnell, 
Dove,  and  Walters  were  made  parties.  Hunter  and 
Darnell  placed  full  confidence  m  Walters  and  were 
induced  by  him  to  execute  the  deed  without  its 
being  read  over  to  them,  its  effect  being  appa- 
reutnr  misunderstood  by  them.  On  the  back 
of  the  deed  were  indorsed  receipts  in  the 
usual  form,  which  were  signed  by  Hunter  and 
Darnell,  for  their  respective  shares  of  the  supposed 
purchase  money,  but  no  money  was  in  fact  paid  to 
Hunter  or  to  Darnell.  From  this  time  Walters 
acted  in  every  respect  as  the  owner  of  the  estate, 
but  he  continued  to  pay  interest  to  Hunter  and  to 
Darnell  until  the  time  of  his  death  in  April  1865. 
In  March  1862,  Walters  executed  an  equitable 
mortgage  of  the  estate  to  Mr.  Curling  to  secure 
f  5000.  By  this  deed  Walters  covenanted  that  if 
the  money  was  not  paid  within  six  months  he 
•would  execute  a  legal  mortgage.  The  title  deeds 
of  the  estate,  including  the  conveyance  by  Hunter 
and  Darnell  to  Walters,  were  at  once  handed  over 
to  Curling,  but  no  legal  mortgage  was  ever  exe- 
cuted. Upon  the  death  of  Walters  the  fraud  was 
discovered.  These  three  suits  were  then  inati- 
tnted  to  determine  the  priorities  of  the  three  mort- 
gagees. Malins,  Y.C,  decided  that  Mrs.  Curling, 
the  representative  of  Mr.  CarUng,  was  entitled 
to  priority  over  Hunter  and  Darnell;  and  from 
this  decision  the  representatives  of  Darnell  ap- 
pealed. Hunter  having  meanwhile  bought  va 
Curling's  mortgage. 

dagse,  Q.C.  and  John  Righy,  on  behalf  of  the 
appellants,  argued  that  the  deed  executed  by 
Darnell  having  been  executed  under  a  misrepresen- 
tation as  to  its  real  effect  was  altogether  void,  and 
that  therefore  he  was  entitled  to  priority  over 
Curling's  mortgage.    They  referred  to 

AUen  V.  KnigM,  5  Hate,  272 ;  a.  o.  ou  app.  11  Jar. 
527; 

Btwitt  r.  Iioottmore,  9  Hare,  4-19 ; 

Coryv.  JPyre,  IDo  Q.  J.  A  Sm.  149; 

Aicev.  Rict,  2  Drew.  73  ; 

Colycr  V.  Uneh,  5  H.  of  L.  Ca«.  905 ; 

Hunt  V.  Btmat,  3  De.  O.  F.  jc  J.  578 ;  3  L.  T.  Bep. 
N.S.796;  I 


Ogilvie  v.  Jeagntoti,  2  Giff.  35S ; 

Vorley  y.  Cooke,  1  OUT.  230; 

Lee  V.  Angiu,  15  L.  T.  Eep.  N.  S.  380; 

Roberts  v.  Croft,  2  De  G.  i  J.  1 ; 

Thorp*  V.  Boldimrth,  L.  Bap.  7  Eq.  139; 

ytwlon  r.  Neioion,  L.  Bep.  4  Ch.  App.  14S ;  19  L.  T. 

Bep.  N.  S.  588 ; 
Kennedy  v.  Oreen,  3  U.  &  K.  699  ; 
Foster  v.  ifaciiiuion,  L.  Bep.  4  C.  P.  704 ;  20  L  T. 

Bep.  N.  8.887; 
Swan  V.  The  IfoHh   British  Auttreilian  Companf 

(LimtfeJ),  2  Hnr.  A  C.  175 ; 
Evam  V.  Bieknell,  6  Yae.  174 ; 
Edwards  v.  Broipit,  ICt.A,  Jet.  307 ; 
Tounyr.  Qrote,  4  Bing.  253; 
Pernn  r.  B«r6ey,  L.  Bop.  W.  N.  18»,  p.  160 ; 
Jones  V.  Thomas,  11  W.  B.  50. 

Without  calling  upon 

Sir  EoundiUPahii'i;  Q.C.  and  VaugJian  Hawkins, 
who  appeared  for  Curling,  or 

Cotton,  Q.C.,  Keayou,  Q.C.,  Ftsche}-,  and  B.  B. 
£o(/(r«,  who  appeared  for  other  respondents  to  sup- 
port the  decree. 

The  Lord  Cuasckllor  (Hat^eriey)  said :  I  do 
not  think  we  ought  to  call  upon  you  Sir  R.  Palmer. 
The  matter  really  rests,  in  this  particulw:  case, 
whglly  upon  the  equities  of  the  two  parties.  Hunter 
and  Darnell,  in  dealing  with  the  interests  they  pos- 
sessed in  this  property  as  mortgagees,  Mr.  Walters 
apparently  has  b««u  guilty  of  a  fraud  with  regard 
to  one  or  both  of  them  to  make  a  security  to  Va. 
Curling,  as  to  which  the  question  is,  whether  the 
securitj'  so  made  by  Waltere,  is,  under  the  circum- 
stances, an  effectual  security  or  not.  At  preset 
Hunter  is  out  of  the  cose,  because,  although  he 
was  a  defendant  in  the  court  below,  some  arrange- 
ment has  been  come  to  by  which  he  has  withdrawn 
at  present  from  the  contest.  I  believe  he  has 
acquired  the  interest  of  Mr.  Curling  in  the  pro- 
perty, and  in  that  state  of  things  it  is  no  Icoger 
his  interest  to  contest  the  matter  at  all.  But  that 
leaves  Darnell  in  the  same  position  he  was  in  at 
the  original  hearing. 

Kow  this  case  is  reduced  to  an  extremely  short 
question.  The  le^l  estate  in  the  bulk  of  the  pro- 
perty was  vested  in  Hunter,  and  the  legal  estate 
m  a  small  portion'of  it  in  Darnell,  and  he  had  also 
a  power  or  sale  over  the  property.  What  took 
place  was  this,  they  executed  a  deea  (I  will  consider 
the  circumstances  of  the  execution  presently),  by 
which  they  made  a  fully  effective  conveyance  (so 
far  as  outward  appearance  went),  both  of  the  legal 
estate  and  of  the  equitable  interest,  by  means  of  an 
exercise  of  the  power  of  sale,  to  Walters,  who  was 
the  solicitor  or  both  Hunter  and  DameJl.  Hey 
also, purporting  to  sell  this  property,  signed  receipts 
which  were  indorsed  upon  the  deed  for  the  sevta^ 
sums  of  money  due  to  them  in  respect  of  their 
mortgages  as  forming  part  of  the  purchase  money, 
because  as  appeared  in  the  deed  the  purchase 
money  was  less  than  the  to<»l  amount  wnich  was 
due  upon  the  two  mortgages  (200?.  or  300J.  loss 
than  was  actually  due) ;  they  therefore  signed 
receipts  expressive  of  the  divisK--u  they  had  agreed 
to  make  of  the  purchase  money  .'n  applying  it  to 
the  payment  of  their  respective  .lortgage  debts. 
Armed  of  course  with  this  instrument,  and  being 
in  possession,  as  it  is  said  now,  as  the  solicitor  oi 
both  mortgagees,  of  the  whole  of  the  title  deeds 
relating  to  the  estate  (subject  to  a  question  raised 
this  tnoming  by  Mr.  Rigby  as  to  a  particnlBr 
small  part  of  it — a  particular  deed  or  two),  Mr. 
Walters  enters  into  an  arraageiment  with  Mr. 
Curling  for  an  advance  of  money  to  him  upon  the 
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Becnrity  of  the  property,  and  upon  a  deposit  of  the 
title  deeds,  signing  a  memorandum  by  which  he 
ebarf^  all  the  property  comprised  in  these  deeds 
and  mcluded  within  a  certain  map.  It  is  a  deed, 
and  not  as  in  the  common  case  a  simple  memo- 
randmn,  by  which  he  engages  to  execute  a  mort- 
gage of  all  the  property  comprised  in  the  deeds 
and  in  the  map  represented  upon  the  face  of  the 
deed  by  which  he  giyes  the  security. 

As  to  Mr.  Curiing,  he  forther  tells  ns,  through 
the  eyidence  of  Mr.  Tatham  who  acted  as  his 
solicitor  in  the  transaction,  that  Mr.  Tatham  took 
all  proper  precautions  to  look  through  the  deeds 
which  were  then  d^KKiited,  and  which  were  com- 
prised in  the  schedule  to  the  indenture  of  charge, 
and  haying  looked  through  the  title  as  connected 
with  these  deeda  he  found  that  there  wore  two 
deeds  absent  which  he  conceived  it  to  be  proper 
and  right  that  his  client  should  have  as  a  security, 
and  he  procured  them  to  be  added  to  the  schedule, 
and  in  that  state  of  things  the  security  of  Mr. 
Curling  was  executed.  The  whole  question  is 
whether  Mr.  Curling  (he  undoubtedly  being  with- 
out the  slightest  notice  unless  you  can  trace  some 
constructrye  notice  to  him  of  any  prior  interest 
through  Mr.  Tatham)  ought  or  not  now  to  be 
postponed  to  Darnell,  who  says  in  reality,  1 
was  cheated  out  of  my  property  by  the  execution 
ti  this  deed.  The  unfortunate  part  of  the  whole 
case  is,  it  is  so  extremely  bare  of  eyidence  (I  mean 
on  the  part  of  those  who  insist  on  the  right  to 
postpone  Mr.  Curling)  that  prima  facte  there  is  a 
strong  case  against  them  upon  the  fact  of  the 
execution  of  an  instrument  oy  which  they  part 
with  all  their  interest  in  the  property,  and  the 
execution  of  a  receipt  for  the  purchase  money, 
thus  holding  out  to  all  the  world  that  Walters  was 
the  absolute  owner  of  the  property  and  could  deal 
with  it  as  he  thought  fit. 

First, it  is  contended  that  the  deed  isyoid,  because 
it  is  said  (and  we  shall  see  how  the  truth  was)  "  We 
were  told  that  the  execution  of  these  deeds  was 
merely  a  matter  of  form ;  we  supposed  it  had  some- 
thing or  other  to  do  with  the  jmrchase."  In  a  letter 
written  by  Mr.  Walters,  something  is  said  of  there 
being  an  mtention  to  effect  a  purchase  and  sale  of 
this  property,  and  the  mortgagees  say,  "  We  were 
told  what  we  were  doing  was  nothing  more  than  a 
mere  matter  of  form  as  connected  with  that  trans- 
action." Now  whac  was  stud  or  what  done  beyond 
that  letter,  which  is  set  forth  in  Hunter's  bill  P 
That  is  the  only  reliable  evidence  that  we  have 
with  regard  to  the  whole  transaction.  It  is  a  letter 
dated  the  Slst  Jan.  1853,  signed  by  Walters,  which 
says  this :  "  My  Dear  Sir,— Inclosed  I  send  you  a 
cheque  on  Messrs.  Dixon  and  Co.,  value  33Z.  19«.  7d., 
the  half  year's  Felling  interest  due  last  month,  the 
receipt  of  which  please  to  acknowledge.  The 
Felling  property  has  been  sold,  and  you  will  have 
to  take  this  as  notice  to  receive  your  principal 
and  interest  in  six  months  from  26th  inst.  It  is  pos- 
sible the  purchaser  might  retain  the  mortg^e 
if  you  consented  to  take  %  per  cent.,  but  in  the  pre- 
sent state  of  the  money  market  he  will  probably 
try  to  get  his  money  at  3|.  I  have  made  an  ofier 
to  the  purchaser  to  take  the  purchase  off  his 
huids  at  a  given  sum ;  are  yon  inclined  to  join  in 
this  speculation  P  I  told  ypu  the  particulars  when 
we  last  met.  I  think  it  will  pay  in  time,  but  I  do 
not  expect  a  quick  return.  It  depends  altogether 
on  the  sale  of  building  ground,  and  until  this  ia 
realised,  and  the  purcl^se-money  thereby  reduced, 


it  will  only,  pay  small  interest.  You  can  turn  the 
matter  over,  and  if  you  think  seriously  of  it,  come 
down  and  see  the  property."  This  is  directed  to 
Mr.  Hunter,  and  really  seems  to  be  all  the  sab> 
stantial  eyidence  that  we  have  upon  the  matter. 

Kow,  as  to  DameUi  we  have  no  evidence  at  all 
of  what  was  said  to  him  up  to  this  transaction. 
It  is  first  said  that  we  ought  to  regard  the  whole 
of  these  instruments  void  upon  the  principle  of  cer- 
tain cases  that  have  been  cited  before  us — Kennedy 
y.  Oreen  is  an  instance ;  that  the  representation  to  a 
person  that  the  instrument  he  is  about  to  execute 
IB  an  instrument  of  a  totally  different  character  or 
description  from  anything  it  turns  out  to  be,  so 
that  the  person  executing  the  instrument  has  not 
his  mina  applied  in  any  way  to  any  of  the  wtnxls 
therein  contained,  but  to  an  entirely  different  state 
of  things — it  will  be  void.  There  are  authoritieB 
on  that  point  which  I  do  not  wish  to  go  into,  be> 
cause  I  do  not  think  any  such  question  arises  in 
the  present  instance,  and  I  would  rather  not  enter 
into  a  delicate  inquiry  as  to  the  shades  of  misrepre* 
sentation  which  may  induce  the  court  to  say  that 
a  bond  so  executed  is  absolutely  and  totally  void,, 
as  contrasted  with  those  cases  in  which  it  is  simply 
voidable. 

In  the  early  books  we  find  Lord  Coke  saying 
that  if  a  man  is  blind,  and  an  instrument  is  read 
over  to  him  (or  if  he  is  an  illiterate  man),  and  an 
instrument  is  read  oyer  to  him  as  being  one  thing, 
and  the  instrument  which  he  is  actuEilly  made  to 
sign  is  another  thing,  then  the  instrument  is  ipso 
facto  totally  void.  'That  is  a  proposition  one  would 
not  be  inclined  to  dispute  when  it  is  put  upon  a  suffi- 
ciently broad  basis ;  and  I  do  not  wish  to  ^  into  any 
of  the  shades  of  difference  in  the  cases  cited  before 
us.  One  or  two  of  them  might  stand  upon  very  dif- 
ferent principles.  There  are  one  or  two  of  them, 
I  think  before  Vice-ChanceLor  Stuart ;  cases  of 
mortgages  which  were  fraudulently  obtained, 
which,  therefore,  in  truth  had  no  existence,  and 
which,  when  transferred,  could  not  convey  a  right 
to  anything  more  than  was  actually  due.  When 
a  man  takes  a  transfer  of  a  moi-tgage  without  con- 
sulting the  mortgagor,  he  takes  it  subject  to  every 
equity  existing  between  the  mortgagor  and  mort- 
gagee, and  if  there  is  nothing  due,  nothing  would 
pass  to  him  who  takes  an  assignment  of  a  non- 
existing  interest.  I  think  all  those  cases  are  so 
entirely  beside  the  present  case,  that  I  do  not  wish 
to  make  any  furuier  observations  upon  them. 
The  case  of  Jones  v.  Thomas  was  not  the  case  of  a 
man  saying  his  interest  had  ceased  to  exist,  but 
writing  a  letter  saying  that  he  waived  his  claim ; 
he  only  said  that  he  waived  it  with  regard  to  the- 
particular  person  to  whom  he  addressed  the 
waiver.  Tnat  case  has  nothing  to  do  with  the 
question  whether  or  not  a  man  has  parted  with 
his  right,  by  signing  an  instrument  of  which  he 
does  not  know  the  effect.  Now  as  regards  Darnell 
and  Hunter,  there  is  no  proof  whatever  that  they 
were  told  that  this  instrument  was  a  mere  matter  of 
form,  and  when  you  look  at  the  instrument  itself, 
you  have  to  consider  in  what  way  those  words,  if 
they  were  used,  might  be  read.  I  ^prebend,  a 
man  who  executes  a  solemn  instrument,  by  which 
he  afterwards  says  he  is  not  bound,  must  tell  us  a 
Uttle  more  about  it.  If  he  executes  a  solemn 
instrument,  by  which  he  conveys  an  interest,  and 
signs  on  the  back  a  receipt  for  the  purchase- 
money  (a  document,  as  the  Vice-Chancellor 
observes,  that  could  not  be  mistaken),  an  instru- 
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ment  which  anybody  who  had  eyes  at  all  coald  see 
had  two  lines  on  the  back  of  it,  stating  the  amount 
of  money  in  large  figures,  as  well  as  the  sum 
expressed  in  letters,  he  cannot  affect  not  to  know 
what  he  was  doing,  and  it  is  not  enough  to  tell  me 
it  was  only  a  form.  If  you  execute  it  you  know 
you  are  executing  it  for  some  formal  purpose ;  you 
knew  for  some  formal  purpose  it  was  necessary  for 
you  to  execute  that  deed.  That  only  goes  to  this, 
that  a  misrepresentation  is  made  to  you.  You 
meant  to  execute  a  deed,  it  is  exactly  the  deed 
you  intended,  but  you  intended  it  for  a  totally 
different  purpose.  That  docs  not  affect  the 
deed.  The  fraud  of  the  person  who  applies  it  to 
another  purpose  does  not  make  the  deed,  which  you 
have  put   into  his  hands  for  a  totally  different 

Surpose,  the  less  your  deed.  He  abuses  your  confi- 
ence.  He  uses  the  deed  for  another  purpose,  and 
he  obtains  money  in  consequence  of  it.  We  have 
no  evidence  in  this  case  to  lead  us  up  to  those 
authorities  which  have  held  that  an  instrument 
executed  under  certain  circumstances  and  under 
certain  misrepresentations  as  to  its  character  and 
effect  should  be  void,  and  we  have  only  the  circum- 
stance that  for  some  reason  or  other  (probably  a 
reason  connected  with  that  letter  which  I  have 
read,  some  suggestion  made  that  people  are  anxious 
to  purchase  this  property),  Walters  wished  to  have 
the  deed  executed.  He  says :  "  I  have  rather  a 
mind  to  join  in  the  speculation  myself;  will  you 
join  with  me  in  it  P  It  may  turn  out  well ;  but  if 
not,  you  may  have  the  interest  of  the  money  upon 
your  mortgage  reduced."  All  this  may  well  be. 
He  writes  to  him  in  that  letter  and  says  :  "  You 
are  going  to  excecute  an  instrument ;  I  will  take  care 
that  your  mortgage  is  provided  for.  You  will  have 
your  mortgage  as  before,  but  execute  this  instm- 
ment,  put  me  in  possession  of  this  instrument,  and  I 
will  take  care  and  see  you  through  it."  Of  course  he 
is  guilty  of  ^eat  fraud  if  he  does  not  do  so,  but 
the  (jnestion  is  whether  a  man  who  trusts  another 
in  this  manner,  who  says,  "I  have  trusted  to  the 
representations  made  to  me  by  my  solicitor,  know- 
ing  that  he  has  all  the  title  deeds  in  whatever 
capacity  in  his  lutnds ;  I  axecuted  a  deed  by  which 
I  conveyed  to  him  property ;  I  signed  a  receipt  by 
which  I  have  parted  with  all  interest.  I  have  left 
him  with  those  instruments  in  bis  possession,  to  do 
as  he  thought  fit  with"  (for  that  is  what  the  case 
seems  to  me  to  be  brought  to) ; — I  say  the  question 
is  whether  a  person  who  does  that  can  complain  if 
hia  solicitor  afterwards  abuses  his  trust  and  confi- 
dence, and  creates  a  charge  on  the  property,  he 
being  fully  competent  to  do  so  by  being  put  in 
possession  of  the  deeds  and  of  the  receipt.  The 
question  seems  to  be  reduced  to  a  simple  point, 
and  the  yice-Chancellor  appears  to  have  decided 
it  upon  that  ground,  and,  as  I  t^ink,  correctly. 

As  regards  the  minor  matters  in  this  case,  we 
were  told  that  Mr.  Curling,  or  Mr.  Tatham,  his 
solicitor,  was  guilty  of  considerable  negligence, 
which  should  deprive  him  of  any  advantages  he 
might  otherwise  have  obtained  against  the  pre- 
sent owner  of  the  property.  First,  it  is 
said  they  wonld  have  found,  if  they  had 
compared  these  maps  in  the  instruments  giving 
them  their  security  with  two  older  maps,  dis- 
crepancies and  defects  in  the  title  to  some  of  the 
properties  in  their  deeds,  and  they  would  have 
found  some  more  property  than  could  be  found  in 
their  deed.  I  think  the  answer  to  that  is  as  regards 
all  property  not  in  their  deed,  that  they  took  a 


security  upon  whatever  was  in  their  deed,  and 
nothing  else,  and  therefore  if  they  were  not  to  have 
a  security  upon  anything  not  in  the  maps  they 
need  not  trouble  themselves  about  it.  They  did 
not  inquire  what  had  become  of  it,  because  it  was 
no  matter  of  theirs  what  had  become  of  it,  or  where 
it  was  gone  to.  As  regards  anything  which  was 
surplus  it  seems  to  me,  so  far  as  I  can  make  out, 
to  be  only  four  or  five  acres,  as  to  which  it  is  not 
clearly  made  out  to  my  mind  at  present  that  there 
is  any  distinct  title,  especially  since  as  regixrda  the 
business  in  1838,  it  appears  to  be  doubtful  whether 
or  not  the  title  deeos  relating  to  that  had  been 
included  among  those  title  deeds  which  had  been 
laid  before  them.  But  whatever  is  in  the  map 
in  their  title  deeds  I  take  it  they  must  have 
security  upon,  and  as  regards  any  minor 
pieces  which  are  comprised  in  the  deeds,  bat 
as  to  which  the  anterior  title  has  not  been 
produced,  they  must  take  such  title  as  they 
can  get.  There  is  no  such  extravagant  notion  aa 
has  been  suggested  in  the  argument,  and  I  think 
it  right  to  say  the  utmost  extent  to  which  the 
principle  has  been  carried  is  this — a  man  pur* 
chasing  an  estate,  and  still  more  a  mortgagee 
taking  a  security  upon  a  considerable  property,  has 
thrown  in  two  or  three  pieces  of  land  as  to  which 
he  does  not  see  the  title,  and  he  says,  "  the  deeds 
were  not  there,  and  I  did  not  ask  for  them  " — the 
most  that  can  be  said  is  this,  that  with  regaid 
to  anything  appearing  on  the  deeds  connected 
with  the  deduction  of  title — as  to  any  actual 
title  apparent  upon  those  deeds,  and  purporting  to 
be  conveyed  and  to  pass  by  those  deeds,  he  most 
be  taken  to  know  the  whole  ground  of  the  title. 
But  I  have  never  yet  heard  it  said,  and  it  would  be 
carrying  constructive  notice  to  a  far  greater  extent 
than  it  has  ever  been  caried  before  if  it  were  to  be 
said,  that  a  man  who  is  purchasing  2000  acres,  and 
who  is  content  as  to  two  or  three  acres  of  that 
2000  acres  to  rest  upon  the  title  as  it  appears,  and 
who  says  "  I  will  take  a  ten  years'  title  as  to 
that  if  yoa  cannot  produce  anything  else" — if  it 
were  to  be  said  that  because  if  he  had  looked 
back  to  the  further  title  he  would  have  found 
a  defect  of  title,  therefore  he  is  to  be  affected  with 
all  the  notice  he  would  have  had  if  he  had  inquired 
about  the  title  to  that  small  bit.  To  s&jr  that  be- 
cause he  might  have  seen  in  the  deeds]relatiug  to  the 
smaller  bit  something  or  other  which  related  to  the 
larger  parcel,  he  is  therefore  affected  with  notice  of 
what  he  might  have  so  seen,  would  be  carrying  the 
doctrine  of  constructive  notice  to  a  greater  lemgth 
than  it  has  yet  been  carried.  And  still  more  the 
Vice-ChanceUor  made  the  suggestion  that  if  they 
had  looked  back  to  the  deeds  they  would  have  found 
Mr.  Walters  the  solicitor  attesting  the  execution  of 
several  of  the  deeds.  But  the  fact  of  his  attesting 
by  no  means  shows  that  he  was  the  solicitor,  aiM 
in  the  next  place  it  has  never  been  the  doctrine  of 
this  court  that  you  are  obliged  to  look  at  the 
attesting  witness  s  name  in  all  these  transactions 
to  ascerUun  all  his  relations  to  the  parties  execut- 
ing the  deed.  If  you  find  the  relaUon  of  solicitor 
ana  client  or  trustee  or  cestui  que  trust,  for  aught  I 
know  it  may  be  said  that  unless  you  pursue  your 
inquiries  with  regard  to  the  attesting  witness,  yoa 
are  to  be  affected  with  notice.  No  snch 
proposition,  however,  can  possibly  be  maintained, 
and  I  do  not  at  present  see  anything  that  could 
have  justified  the  saying  that  more  could  hav« 
been  discovered  if  the  other  iiistruments  had  been 
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looked  at  which  a£fected  certain  small  parts  of  this 
land.  It  is  said  there  were  conditions  of  sale  with 
Mr.  Walters's  name  upon  them,  which  might  have 
suggested  some  professional  connection  between 
Mr.  Walters  and  the  vendee.  I  hold  that,  with 
regard  to  any  small  piece  of  land  thrown  in  with 
lauds  of  much  larger  value,  as  to  which  the  title 
is  not  thoroughly  mvestigated,  the  atmost  that 
can  be  said  is  that  you  must  bear  the  consequences 
of  the  legal  or  equitable  title  which  is  conveyed  by 
the  deeds  not  investigated,  not  that  you  are 
thereupon  to  be  held  anected  with  notice  of  all  the 
-contents  of  the  deeds  which  were  not  investigated, 
— ^not  that  if  yon  find  a  sale  recited  in  one  of 
the  deeds  you  are  to  inquire  into  all  the  circum- 
stances of  the  sale,  or  if  you  find  other  ciicum- 
etances  recited  yon  are  to  inquire  into  all  those 
circumstances.  The  utmost,  aa  I  said  before,  is 
that  you  are  to  be  burthened  with  the  consequences 
of  the  deduction  of  title  into  other  persons  than 
yourselves,  which  deduction  of  title  into  them  you 
must  submit  to,  and  be  content  to  have  their  title 
take  precedence  over  yours.  I  do  not  think  we 
can  carry  the  doctrine  any  higher.  I  think,  under 
all  the  circumstances  of  this  case,  that  the  Vice- 
chancellor  has  come  to  a  correct  conclusion,  that 
the  neglect  and  the  de&alt  of  these  two  gentlemen 
has  occasioned  them  (notwithstanding  any  equities 
there  may  be  as  between  them  and  Walters)  to  be 
postponed  to  his  alienee,  Mr.  Curling. 

Lord  Justice  Jakes  said. — This  case  appears  to 
have  been  argued  upon  five  days  before  the  Vice- 
Ghancellor;  it  lias  occupied  the  whole  of  one  day 
and  a  great  part  of  another  day,  before  us.  I  am 
however  of  opinion  that  it  is  one  of  the  simplest 
and  plainest  cases  that  was  ever  presented  to  a 
court  of  equity.    It  has  been  contended,  on  the 

Sort  of  the  appellant,  that  the  deed  under  which 
[r.  Curling  claims  title,  that  is  to  say,  the  deed 
of  conveyance  to  Mr.  Walters,  was  an  absolute 
nullity,  and  this  is  based  upon  a  statement  that 
Mr.  Hunter  executed  it  upon  the  representa- 
tion that  it  was  a  matter  of  form,  and  that 
it  had  been  previously  executed  by  Mr.  Darnell. 
With  regard  to  Mr.  Darnell,  the  only  evidence  is 
that  it  is  to  be  presumed  it  was  executed  by  him 
in  the  full  confidence  with  which  he  was  in  the 
habit  of  executing  all  deeds  placed  before  him 'by 
his  own  confidential  solicitor, Mr.  Walters.  To  my 
mind  it  is  almost  ludicrous  to  contend,  and  it 
woald  be  most  dangerous  to  hold,  that  a  man  exe- 
cuting a  deed  and  signing  a  receipt  as  a  matter 
of  form,  should  be  able  to  say  it  is  a  nullity.  Many 
young  men  put  their  names  to  pieces  of  paper  upon 
the  representation  that  it  is  a  mere  matter  of 
form,  and  that  they  will  never  hear  any  more  of  it. 
They  learn  by  experience  that  the  form  is  a  painful 
substance.  Many  a  trustee  has  endeavotu«d  in 
Tain  in  this  court  to  escape  from  the  consequences 
of  his  acts  by  saying  "  I  signed  a  deed  and  I  si^ed 
a  receipt  for  money  as  a  matter  of  conformity," 
which  is  another  mode  for  saying,  "  I  executed  it 
as  a  matter  of  form."  But  those  trustees  have 
been  made  most  painfully  to  learn  that  the  in- 
struments they  have  so  signed  will  follow  them 
with  their  consequences  if  they  have  been  n^li- 
gent  enough  so  to  sign  them.  I  am  of  opinion  that 
the  statements  made  to  Hunter,  and  the  confidence 
which  is  said  to  have  been  reposed  by  Darnell,  are 
not  circumstances  which  will  afford  the  sUghtest 
ground  for  saying  that  the  deed  is  void.  We  have 
been  referred  to  the  cases  of  Kennedy  v.  Oreen 


and  Vorley  v.  Cook,  and  other  cases,  as  leading  to 
the  conclusion  that  the  deed  in  this  case  is  void, 
because  in  those  cases  certain  deeds  were  held  to 
be  void.  As  those  cases  have  been  cited  I  think 
it  right  for  myself  to  say  that,  not  in  the  slightest 
degree  disputing  the  perfect  correctness  of  the 
pulicular  conclusions  which  were  arrived  at  in 
those  cases,  not  in  the  slightest  degree  disputing 
the  correctness  of  the  equitable  relief  which  was 
there  given,  I  am  not  prepared  to  concur  in  the 
conclusion  that  the  facts  in  any  one  of  those  cases 
would  have  sustained  a  plea  of  non  est  factum  at 
law,  and  if  the  contention  of  the  appellant  be  well 
founded,  that  the  logical  sequence  fh>m  those  cases 
is  that  the  deed  in  this  case  is  void,  to  my  mind 
it  would  be  a  very  apt  and  very  useful  illustration 
of  the  argument  which  is  called  the  reductio  ad 
ahsiirdum. 

It  is  then  said  that  assuming  the  legal  estate  to 
have  passed  to  Walters,  so  that  he  was  capable  of 
conveying  something,  and  that  he  had  an  estate  in 
him  at  the  time  when  he  executed  the  equitable 
mortgage  to  Mr.  Curling's  predecessor,  that  there 
are  two  conflicting  acts  m  this  case,  that  there  was 
an  equity  which  still  remained  in  Darnell  prior  in 
time,  and  therefore  prior  to  the  right  in  equity 
which  Mr.  Curling  acquired  by  the  execution  of 
that  deed.  To  my  mind  that  question  again  is 
a  very  simple  one.  We  have  simply  to  consider 
this,  whether,  where  an  agent  has  committed  a 
fraud,  the  principal  who  has  trusted  that  agent, 
or  the  stranger  who  has  dealt  with  him,  has  to 
answer  for  the  consequences  of  that  fraud ;  whe- 
ther, where  a  person  has,  through  fraud  or  other- 
wise, executed  a  deed  and  signed  a  receipt  con- 
taining unmistakeable  representations  of  a  matter 
of  fact,  the  man  who  has  so  signed  those  deeds 
containing  those  representations  is  to  suffer  the 
loss  arising  from  an  undue  use  made  of  them,  or 
the  person  who  has  trusted  in  the  ordinary  coui-se 
of  business  without  negligence  or  default  of  any 
kind  to  those  representations  and  to  the  docu- 
ments which  contained  them.  I  am  of  opinion 
that  the  rule  of  equity  is  the  rule  of  common  sense, 
that  the  principal  must  suffer  for  the  fraud  of  his 
agent,  and  not  the  stranger  who  is  dealing  with 
the  agent ;  that  the  man  who  has  made  the  repre- 
sentations under  whatever  circumstances  must 
bear  the  consequences  of  those  representations, 
and  not  the  man  who  has  trusted  to  the  repre- 
sentations so  made. 

It  was  then  contended  that  assuming  all  this 
to  be  in  favour  of  Mr.  Cnrling,  there  was 
some  degree  of  negligence  on  the  part  of  Mr. 
Curling's  solicitor,  Mr.  Tatham,  which  is  to  post- 
pose  the  prior  equity  which  Mrs.  Curling  would 
otherwise  have.  The  way  in  which  that  was  put 
was  this  -,  it  was  said  that  if  the  solicitor  had  ex- 
amined the  deeds  with  veiy  great  accuracy,  if  he 
had  minutely  examined  the  maps,  if  he  had 
minutely  examined  all  the  recitals  m  all  the  deeds 
showing  the  devolutions  and  the  deductions  from 
the  previous  title,  he  would  have  been  led  to  the 
discovery  that  there  were  certain  inconsistencies 
in  the  deed,  that  a  man  was  professing  to  convey 
under  a  title  which  when  carefully  examined,  did 
not  include  the  whole  of  the  property,  and  that  if 
he  had  gone  further  and  made  inquiries  upon  this, 
it  is  possible  or  probable  he  might  have  learnt 
that  there  had  been  a  sale  by  auction,  or  he 
would  have  learnt  that  upon  that  sale  by 
auction  certain  particulars  and  conditions  of  sale 
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irere  issued,  he  would  have  learnt  that  those 
particulars  and  conditions  of  sale  were  a  mere 
repetition  of  particulars  and  conditions  of  sale  that 
were  used  upon  some  former  occasion,  and  then  if 
he  read  those  particulars  and  conditions  of  sale,  he 
would  have  found  that  a  Mr.  Balph  Walters  was 
referred  to  as  the  person  from  whom  information 
was  to  be  obtained  in  respect  of  the  property ;  then 
he  would  have  inferred  from  that  that  Mr.  fialph 
Walters  was  the  solicitor  for  the  parties,  and  no 
ought  to  have  inferred  that  Balph  Walters,  the 
alienee  in  the  deed  of  conveyance,  was  the  same 
person  who  had  been  the  solicitor  of  some  of  the 
parties,  and,  finding  that  out,  he  would  have  been 
led  to  make  further  inquiries  which  would  have 
resulted  in  the  discovery  of  the  fi«ud.  It  appears 
to  me  that  the  proper  place  for  such  an  argmnent 
as  that  would  lie  in  some  new  satirical  work — some 
new  Martinus  Scriblerus  or  GolUver's  Brobding- 
nag,  ridiculing  by  clever  exaggeration  the  doctrines 
of  the  courts  of  equity  with  respect  to  constructive 
notice.  It  is  not  to  my  mind  a  substantial  argu- 
ment, or  one  which  is  capable  of  being  addressed 
with  any  effect  to  any  court  whatever.  I  am  of 
opinion,  upon  all  these  grounds,  that  this  appeal 
totally  fans,  and  that  the  decision  of  the  Vice- 
Chancellor  is  right,  and  ought  to  be  affirmed  with 
costs. 

Lord  Justice  Meujbh  said.— The  only  part  of 
this  case  upon  which  I  wish  to  make  any  ooserva- 
tion  is  whether  the  legal  estate  in  the  bulk  of  the 
property  passed  by  the  deed  executed  by  Mr. 
Hunter,  and  the  legal  estate  in  the  small  portion 
of  it  which  was  in  Darnell,  passed  by  the  same  deed 
as  having  been  executed  by  Darnell.  Now  I  am 
of  opinion  that  there  is  evidence  that  both  Hunter 
and  Darnell  were  induced  to  execute  that  deed  by 
the  fraud  of  Walters,  but  the  mere  circumstance 
that  they  were  induced  to  execute  it  by  fraud  does 
not  make  it  a  void  deed  in  point  of  law.  It  may 
be  void  as  between  the  parties,  bat  it  is  as  good  as 
between  the  persons  executing  4t  and  all  persons 
who  have  innocently  acted  upon  it,  as  if  it  was  not 
a  deed  procured  by  fraud. 

But  it  is  said  that  there  is  something  more  than 
this,  and  that  where  a  deed  is  procured  by  an 
actual  false  representation  respecting  the  contents 
of  the  deed  iteelF,  or  respecting  the  legal  effect  of 
the  deed,  there  the  deed  is  not  only  voidable  but 
is  actually  void  at  law,  and  being  void  the  parties 
are  in  the  same  position  as  if  it  had  never  been 
executed  at  all.  Then  no  doubt  it  would  follow 
that  if  Mr.  Walters  never  got  any  estate  in  these 
premises  the  equitable  mortgage  by  him  would  be 
altogether  invalid. 

I^w  it  is,  in  my  opinion,  a  doubtful  question 
still  at  law,  and  I  do  not  wish  to  give  any  decisive 
opinion  upon  it,  whether,  if  there  be  a  false  repre- 
sentation respecting  the  contents  of  a  deed,  and  a 
man  who  is  an  educated  man  might  by  very  simple 
means  have  satisfied  himself  as  to  what  the  con- 
tents of  the  deed  were,  whether  such  a  man  may 
not  by  executing  the  deed  negligently  be  estopped 
as  between  himself  and  a  person  who  innocently 
acts  npon  the  faith  of  the  deed  being  a  valid  one, 
and  obtains  on  estate  through  it,  from  saying  that 
the  deed  is  void.  I  do  not  think  that  case  of 
8wcm  V.  The  Narlh  British  Atietralian  Company,  a 
decision  of  which  the  Vice-Chancellor  disapproves, 
is  really  a  direct  authority  upon  that  question,  be- 
cause in  that  case  a  transferor  shares  had  been  exe- 
mited  in  blank  and  the  person  who  executed  it  owned 


shares  in  two  oompanieB,aiid he  gave  antboritytotbe 
broker  to  fill  the  blank  up  with  shares  in  one  com- 
pany and  he  filled  them  np  with  shares  in  another 
company,  and  then  afterwards  those  shares  w«« 
transferred  toan  innocent  person.  Tkmrv  the  court 
said  the  whole  thing  is  a  forgery,  and  the  negli- 
gence of  the  transferor  in  executing  the  deed  in 
blank  is  not  the  real  approximate  cause  of  the  lots. 
The  real  approximate  cause  of  the  loss  is  the  forgery 
which  is  committed  by  the  broker  in  filling  up  the- 
Uank  with  different  shares  from  those  with  which 
he  was  authorised  to  fill  it  up,  and  the  court  did 
not  goto  the  extent  of  saying  that  if  he  had  filled  the 
bUeSi  up  with  the  very  same  shares  with  whidi  he 
WW  autnorised  to  fill  it  up,  and  therefore  had  done 
what  he  was  authorised  to  do,  that  then  because  it 
was  void  at  law  from  being  executed  in  blank, 
nevertheless  the  transferor  might  not  have  been 
estopped.  Some  of  the  judges  expressed  an 
opiiuon  that  in  no  case  where  a  deed  is  voidintlttt 
way  could  there  b«  an  estoppel,  but  no  oooclnsive 
opinion  is  given  on  that  point,  and  I  do  not  thiak 
it  necessary  for  me  to  give  any  opinion  npon  it  in 
this  case,  because  I  quite  agree  with  what  hasbfltn 
said  by  the  Lord  Chancellor  and  the  Lord  Justice, 
that  in  this  case  there  is  no  evidence  of  any  sneh 
misrepresentation  as  respects  the  contents  of  the 
deed  and  the  legal  effect  of  the  deed,  as  would  make 
it  void  on  that  ground. 

What  is  the  case  as  respects  Hunter  P    In  tie 
first  place  when  you  are  to  dep^end  solely  on  the 
evidence  of  the  person  himself  to  prove  that  there 
was  a  false  representation  made  to  him  as  to  the 
contents  of  the  deed  at  the  time  he  executed  it,  you 
must  look  at  that  evidence  with  very  considerable 
care  indeed  before  you  act  upon  it  so  as  to  set 
the  deed  aside  as  against  a  person  who  has  bond 
fide  acted  upon  the  faith  of  its  being  genuine.  And 
more  particularly  is  that  so  when  it  is  not  the  man 
hiifiself  who  is  setting  up  this  case,  but  a  third 
person,  who  happens  to  be  interested  in  doing  so. 
Even  if  you  take  what  he  says  literally,  in  mj 
opinion    there    is  no  sufficient    evidence.    He  is 
informed     by     a     letter     written     to     him,    a 
letter  which  contained   many    false    representa- 
tions, because   there  had  been  no  such  contract 
for  sale  as  is  therein  stated — he  is  informed  that 
the  original  mortgagor  intends  to  pay  off  the  mort- 
gage, he  is  informed  that  the  estate  has  been  sold, 
and  that  Mr.  Walters  himself  has  become  the  pur- 
chaser fh)m  the  person  who  originally  purchased 
it,  and  the  object  of  the  deed  he  is  informed  is  the 
conveyance  of  the  estate  from  the  mortm^or  (the 
mort^kge  being  paid  off)  to  Walters.    No  doubt 
he  is  also  told  that  the  purchieer  (who,  in  fact,  is 
Walters  himself)  will  be  willing  if  the  interest  is 
reduced  to  keep  the  original  mortgage  on  foot, 
and  when  the  deed  is  brought  to  him  it  really  is 
exactly  the  deed  which  was  requisite  to  carry  out 
the  ti^nsaction,  with  this  exception,  that  it  does 
not  contain  the  new  mortgage.    If  there  had  been 
a  new  mortg^e  executed  hy  a  totally  different 
deed  the  transaction  would  have  been  such  as  it 
was  represented  to  be.    Well,  then,  when  the  deed 
is  brought  to  Mr.  Hunter,  Walters  makes  no  state- 
ment as  to  what  the  contents  of  the  deed  are. 
Hunter  does  not  ask  what  the  contents  of  the  deed 
are.    Mr.  Walters  says  it  is  a  mere  fonn.    When 
a  man  knows  that  he  is  conveying  or  doing  some- 
thing with  his  estate  he  does  not  ask  what  the 
precise  effect  is  because  he  is  told  it  is  a  mere 
form.    He  has  such  confidence  in  his  solicitor  that 
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he  does  not  inform  himself  of  what  th.6  effect  of 
the  deed  is,  and  he  executes  it  iu  ignorance.  I  im 
clearly  of  opinion  that  a  deed  so  executed,  although 
it  may  be  voidable  upon  the  ground  of  fraud,  ia 
not  a  void  deed. 

Then  as  respects  Darnell's  deed,  there  is  abso- 
lutely no  evidence  at  all  hovr  he  came  to  execute 
it.  We  have  reason  to  suppose  he  was  induced  to 
«xccute  it  by  fraud,  or  one  cannot  see  why  he 
should  g^  on  receiving  the  interest  on  the  mort- 
age, but  of  what  the  fraud  was  we  are  wholly 
Ignorant,  and,  when  the  evidence  is  in  that  state,  to 
infer  thai  the  nature  of  the  fi-aad  was  a  ^nisreore- 
sentation  respecting  the  contents  of  the  deed,  or 
the  effect  of  the  deed,  is,  in  my  opinion,  an  infe- 
rence that  certainly  no  court  ought  to  draw. 

I  do  not  think  it  necessary  to  add  anything  upon 
•the  equitable  grounds,  though  I  conceive  that  the 
parties  who  signed  the  receipt  were  guilty  of  such 
"negligence  that  tlioy  ought  to  be  postponed  iu 
•ejjuity  to  Mrs.  Curling^,  who  has  a  perfect  equitable 
title  without  any  notice,  and  who  has  advanced 
her  money  on  the  faith  of  the  representations  con- 
tained in  this  deed. 

Solicitors :  Crowdij ;  Dean  and  Taylor ;  Farrer, 
4)uvnj,  and  Co. :  M'Mtjer  and  Fenwick ;  Clayton. 


Taosday,  Nov.  21,  1871. 

(Before  the  Louds  Justices.) 

PooLB  V.  Poole. 

JVIU — Construction — Power  to  deduct  from  legacy 
moneys  owing  by  tlm  legatee  to  other  legatees  under 
the  will — Stat^Ue  of  Liiuitationg— Interest. 
A  testator,  by  his  will,  gave  his  residuary  estate  to 
tritstees  upon  trust  to  seU,  and  invest  and  to  pay 
tlw  annual  incouui  to  his  wife  for  her  life,  atta 
after  her  death  to  stand  possessed  of  one-sixth 
part  of  tlui  proceeds  of  sale  upon  trust  to  invest 
■and  to  permit  his  daughter  M.  to  enjoy  the  annual 
incotne  for  Iter  life,  for  lier  separate  use  with 
remainder  to  her  children  in  equal  shares.  And 
tlie  testator  directal  his  trustees  to  deduct  from  her 
share  the  sum  of  200J.,  whidt  lie  had  advanced 
io  her ;  and  also  that  if,  at  tlie  period  of  distribu- 
tion, M.  should  be  indebted  to  any  of  her  brothers 
■or  sisters  in  respect  of  advances  made  to  Iter,  his 
trustees  should  be  empoioered  to  deduct  aU  en'  any 
of  such  debts  or  advances  from  her  share,  atid  to 
pay  the  same  to  the  brotlier  or  sister  to  wliom  the 
saane  might  be  owing  : 
Meld,  that  this  power  of  deduction  cetended  to 
advances,  althoiu/h  barred  by  tJie  Statute  of 
Limitations,  but  did  not  extend  to  interest  on  the 
advances,  it  bcin-g  tlie  testator's  intention  to  treat 
advances  by  M.'s  brothers  and  sisters  in  the  same 
way  as  tlie  advance  by  himself. 
This  was  an  appeal  from  an  order  on  further  con- 
sideration made  by  the  Vice-Chancellor  (Little)  of 
the  County  Palatine  of  Lancaster. 

The  suit  WHS  one  for  the  execution  of  the  trusts 
of  the  will  of  Ralph  Poole,  which  was  dated  the 
26th  Feb.  1859,  and  wherebjr,  after  certain  specific 
bequests  and  a  direction  for  the  payment  of  all  his 
just  debts  and  funeral  and  testamentary  expenses, 
the  testator  devised  all  his  real  estate  and  beaneathed 
the  residue  of  his  personal  estate  to  nis  wife 
llilatilda  Quest  Poole  and  his  sons  John  Poole,  Balph 
Poole,  and  Thomas  Poole,  their  heirs,  executors, 
.administrators,  and  assigns,  upon  trust  to  sell  and 


convert  the  same  and  to  invest  the  proceeds  of  sale 
in  manner  therein  mentioned,  ana  upon  further 
trust  to  permit  bis  said  wife  to  receive  the  annual 
income  of  the  trust  funds  during  her  life.  And 
after  her  decease  the  testator  directed  his  trustees 
to  invest  5002.  of  the  trust  moneys  upon  trust  for  his 
daughter,  Mary  Poole,  for  life  for  her  separate  use, 
and  after  her  death  he  directed  the  500L  to  be 
disp>03ed  of  as  part  of  the  residue  of  his  per- 
soaal  estate,  and  subject  to  the  preceding  trust  in 
favour  of  his  daughter  Mary  Poole,  he  directed  his 
trustees  to  stand  possessed  of  three  equal  sixth 
parts  of  the  net  proceeds  of  the  said  sale  upon 
trust  to  invest  the  same  in  manner  therein  men- 
tioned, and  to  permit  each  of  his  throe  daughters, 
Alice  Hayes,  Margaret  Beck,  and  Ann  Guest,  to 
enjoy  the  anuual  income  of  one  such  equal  sixth 
part  for  her  Ufe,  for  her  separate  use,  with  re- 
mainder to  the  children  of  each  such  daughter 
iu  equal  shares,  but  iu  case  of  the  deatn  of 
any  or  either  of  his  said  daughters  without 
issue,  then  the  testator  directed  that  her  or 
their  share  should  form  part  of  the  residue 
of  his  personal  estate;  and  the  testator  sub- 
jected and  made  chargeable  the  share  of  his 
daughter,  Margraret  Beck,  with  the  sum  of  2001. 
already  advanced  to  her  by  him,  and  directed  his 
trustees  to  deduct  the  same  from  the  share  to 
which  shawas  entitled  imder  his  will,  and  to  add 
the  same  to  the  residue  of  his  personal  estate. 
And  the  testator  further  directed,  that  if  at  the 
period  of  the  distribution  and  investment  of  the 
several  shares  of  his  said  daughters  as  aforesaid, 
his  said  daughter,  Margaret  Beck,  should  be 
indebted  to  any  or  either  of  her  brothers  or  sisters 
in  respect  of  advances  made  to  her,  his  said  trustees 
should  be  empowered  to  deduct  all  or  any  of  sndi 
debts  or  advances  from  her  share  as  aforesaid,  and 
to  pay  the  same  to  the  bivther  or  sister  to  whom 
the  same  might  be  owing.  And  as  to  the  remaining 
three  equal  sixth  parts  of  the  said  proceeds  of  sale 
(snbjoct  to  the  trusts  iu  favour  of  his  said  daughter, 
Mary  Poole),  the  testator  directed  his  trustees  to 
stand  possessed  thereof  upon  trust  to  pay  the 
same  to  his  remaining  children,  Ralph  Poole,  John 
Poole,  and  Thomas  Poole,  to  be  divided  equally 
among  such  of  them  as  should  be  living  at  the 
period  of  his  wife's  decease,  and  the  issue  of  such 
of  them  as  should  be  then  dead.  And  the  testator 
also  directed  his  trustees,  in  the  distribution  of  the 
residue  amongst  his  three  sons,  to  take  into 
account  and  chtu-ge  Ralph  Poole  with  a  sum  of 
2002.,  due  by  him  to  the  testator,  and  that  the  sum 
so  deducted  from  the  share  of  Ralph  Poole  should 
be  added  to  the  residue  of  his  personal  estate. 

The  testator  died  on  the  1st  July  1860,  and  his 
will  was  proved  by  his  three  sons  on  the  28th 
Dec.  1860. 

Matilda  Guest  Poole,  the  testator's  widow,  and 
the  tenant  for  life,  died  on  the  9th  May  1868. 

John  Poole,  one  of  the  testator's  sons,  died  on 
the  17th  July  1867,  leaving  issue  two  sons,  John 
James  Poole,  uid  Thomas,  now  in&nts  of  the 
respective  ages  of  fourteen  and  eleven  years,  and 
plaintiffs  in  the  present  suit  by  their  mother  as 
next  friend. 

The  district  registrar,  in  his  report  dated  the 
31st  March  1871,  certified  that  Margaret  Beck 
became  indebted  to  John  Poole,  father  df  the 
infant  plaintiffs,  iu  the  sum  of  1001.,  and  interest 
at  the  rate  of  5{.  per  cent,  per  annum,  upon  her 
promissory  note,  dated  the  10th  May  1852,  and 
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that  the  whole  of  the  said  sum  of  1002.  and  interest 
remained  unpaid  at  the  death  of  Matilda  Gaest 
Poole,  the  tenant  for  life.  He  also  certified  that 
Margaret  Beck  became  indebted  to  Ralph  Poole, 
in  the  years  1858  and  1859,  in  the  sum  of  471.  16g., 
for  money  lent  by  him  to  her,  and  also  in  the  year 
1863,  in  the  sum  of  4W.  17».,  for  monev  lent  by 
him  to  her,  making  altogether  921. 13«.,  which  sum 
remained  unpaid  at  the  death  of  the  tenant  for 
life. 

By  an  order  of  the  Vice-Chancellor  of  the  Connty 
Palatine  of  Lancaster,  dated  the  30th  May  1871, 
and  made  upon  further  consideration,  it  was  de- 
clared that  upon  the  true  construction  of  the  tes- 
tator's will  the  power  of  deduction  therein  contained 
from  the  share  of  the  testator's  daughter  Margaret 
Beok  extended  to  any  debts  owing  by  Margaret 
Beck  to  any  of  her  brothers  or  sisters  in  respect 
of  any  advances  made  by  them,  or  any  of  them,  at 
any  time  before  the  death  of  the  testator's  widow, 
to  her  the  said  Margaret  Beck,  while  she  was  die- 
coTert,  but  not  to  any  debts  owing  by  her  in  re- 
spect of  any  other  considerations';  and  that  in  respect 
of  any  advance,  which  might  have  been  so  as 
aforesaid  made  at  interest,  the  power  also  ex- 
tended to  authorise  the  deduction  of  the  interest 
as  well  as  the  principal  owing  in  respect  of  such 
advances,  and  that  such  power  of  deduction 
might  properly  be  exercised  notwithstanding 
the  death  of  any  brother  or  sister  who  might 
have  made  any  such  advances  as  aforesaid,  and 
notwithstanding  that  as  respects  any  of  such  ad- 
vances or  any  interest  upon  any  such  interest  bear- 
ing advances,  the  said  Margaret  Beck  would  be 
able  effectually  to  plead  the  Statute  of  Limitations 
in  bar  of  any  action  or  suit  which  might  be  brought 
against  her  by  any  person  for  the  recovery  thereof. 

Margaret  Beck  appealed  from  this  order  in  so 
far  as  it  declared  that  the  power  of  deduction  ex- 
tended to  interest  on  the  advances,  and  that  it 
might  be  exercised  notwittut-anding  the  death  of 
any  brother  or  sister  who  might  nave  made  the 
advances,  and  notwithstanding  that  in  resp)ect  of 
any  such  advances  or  interest  she  could  effectually 
plead  the  Statute  of  Limitations  in  bar  of  any  action 
or  suit  for  the  recovery  thereof. 

Karslake,  Q.C.  and  Lake  for  the  appellant. — We 
contend  that  the  debts  which  the  trustees  are  em- 
powered to  deduct  can  only  be  operative  debts, 
that  is,  such  debts  as  could  be  recovered,  and 
not  such  as  are  barred  by  the  Statute  of  Limita- 
tions, for  in  Burke  v.  Jonet  (2  Ves.  &  B.  275),  it 
was  decided  that  a  devise  in  trust  for  payment  of 
debts  does  not  revive  a  debt  upon  which  the 
Statute  of  Limitations  had  taken  effect  by  the  ex- 
piration of  the  time  before  the  testator  s  death. 
And  in  O'Connor  v.  Haslam  (6  H.  of  L.  Cas.  181), 
Lord  St.  Leonards  says  :  "  When  a  man  makes  a 
provision  for  his  debts  he  makes  a  provision 
for  those  debts  which  are  not  barred  by  the 
Statute  of  Limitations,  that  is  to  say,  for 
those  which  can  be  deemed,  and  in  law  are 
deemed,  debts,  because  he  has  the  benefit  which 
the  Legislature  has  given  to  him  as  a  protection 
against  stale  demands.  They  are  not  debts  which 
are  recoverable;  therefore,  they  are  not  his  debts." 
[6.  B.  Finch,  who  appeared  in  support  of  the 
order,  here  referred  to  Courtney  v.  iFilliamt  (15 
L.  J.,  N.  S.,  204,  Ch.),  whore  it  was  held  that  an 
executor  is  entitled  to  set-off  against  a  legacy  a 
debt  due  from  the  legatee  to  the  testator,  though 
such  debt  might  have  been  barred  by  the  statute 


before  the  testator's  death.]  At  all  events  we  con- 
tend that  interest  cannot  be  deducted.  In  Atkew 
V.  Thwnpson  (4  K.  &  J.  620),  where  a  testator 
directed  his  executors  to  pay  all  just  and  hwM 
debts  owing  by  a  deceased  brother  at  the  time  of 
his  death.  Wood,  Y.C.  held  that  the  debts  did  not 
carry  interest.  We  contend  that  the  testator  in 
the  present  case  did  not  intend  interest  on  the  ad- 
vances to  be  deducted. 

O.  B.  Finch,  in  support  of  the  order,  was  called 
upon  only  on  the  question  of  interest.— The 
testator  directs  that  if  Mrs.  Beck  shall  be  indebted 
to  any  or  either  of  her  brothers  or  sisters  in  re- 
spect of  advances  made  to  her,  his  trustees  bIuU 
be  empowered  to  deduct  all  or  any  such  debts  or 
advances  from  her  share.  The  words  of  the  will 
are  quite  wide  enough  to  cover  interest  as  wdl  as 
principal.  Interest  is  a  debt  arising  out  of  the 
advance,  and  in  the  words  of  Sir  William  Grant  in 
Aston  V.  Gregory  (6  Ves.  151),  "  the  interest  rf  the 
debt  is  just  as  much  a  part  of  the  debt  as  the  prin- 
cipal sum." 

Marten,  for  the  trustees  of  the  will. 

Without  calling  for  a  reply, 

Lord  Justice  Jakes  said  tnat  in  his  opinion  the 
Vice-Chancellor's  order  was  quite  right  exoept  as 
to  interest.  The  Statute  of  Limitations  did  not 
apply.  The  testator  wished  to  divide  his  pro- 
perty equally  amongst  his  children.  With  that 
object  he  deducted  from  their  shares  what  he  had 
advanced  to  them  in  his  lifetime.  Then  he  re- 
membered that  his  danghter,  Margaret  Beck,  had 
received  advances  from  some  of  his  other  children, 
and  he  directed  those  advances  to  be  treated  as  if 
they  had  been  made  by  himself,  and  to  be  deducted 
out  of  Margaret  Beck's  share,  so  that  the  amounts 
received  by  all  his  children  might  be  equalised 
His  Lordship  was  disposed  to  think  that  the 
Vice-Chancellor's  decision  as  to  advances  made 
to  her  during  coverture  was  right,  as  it  was 
hard  to  treat  what  was  really  a  payment  to  her 
husband  as  an  advance  to  herself,  ia  bis  opinion 
the  words  of  the  clause  in  the  will,  "debts  and 
advances,"  confined  the  power  of  deduction 
to  the  advances  themselves,  and  did  not  eitena 
to  interest  on  the  advances.  The  Vice-Chancellor's 
order  must  therefore  be  varied  by  omitting  the 
declaration  as  to  interest,  and  declaring  that  only 
the  princijml  of  advances  with  interest,  at  the  rate  d 
4  per  cent,  from  the  death  of  the  tenant  for  life, 
was  to  be  deducted. 

Lord  Justice  Meijjsh  concurred. 

Solicitors  for  the  appellant :  Hopwood  and  So», 
for  John  Peacock,  Manchester. 

Solicitors  for  the  respondents ;  Sluirpe,  Parker$, 
and  Pnlchard,  forAekerhy  and  Son,  Wigan  ;  MUne, 
Biddle,  and  Mellor. 

Tuesday,  Dec.  5,  1871. 
(Before  the  Lords  Justices.) 
Causeeb  v.  Forbes. 
Commission    in   the   army  —  Equitable^  charge  — 
Priority — Notice — Sale   of  commission — Arm^ 
agent — Notice  left  after  business  hours. 
An  officer  in  the  ai-my,  who  }iad  created  sevtf^ 
charges  on  the  proceeds  of  sale  of  his  eommtMM)^ 
was  gazetted  on  the  7th  Dec.  as  havim/  retini 
from  his  regiment  by  sale  of  his  committUM.    JR* 
proceeds  of  ilie  sale  were  lodged  v>i&  Hu  arw^ 
agents  on  the  same  day,  but  the  amoimt,  ffiv 
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dedueliiia  regimental  debts,  did  not  become  pay- 
able to  the  officer  tiU  the  following  momifig.  At 
half-past  five  p.m.  on  the  7th  Dec.,  after  butimese 
Hours,  one  of  the  incumbrancers  left  at  the  office 
of  ihe  army  agents  a  written  notice  of  his  charge. 
On  the^  opening  of  the  office  at  nine  o'clock  on  the 
following  morning,  several  other  incaiinbrancefrs 
served  tlie  army  agents  with  notices  of  their 
charges : 
Held  (reversiTig  the  decision  of  tlie  Master  of  ihe 
Rolls),  that  the  notice  left  on  the  evening  of  the 
7th  Dec.  mtut  be  taken  to  have  been  served  simul- 
taneously with  the  other  notices,  as  it  was  not 
really  received  by  the  arnuj  agents  wntil  the 
following  morning : 
PapiUon  v.  Brunton  (2  L.  T.  Bep.  N.  8.  826; 

o  H.  &■  N.  518)  distinguished : 
Meld  also,  that,  as  aU  the  notices  must  be  taken  to 
have    been   served    simultaneously,   the   ir$cumf 
brance>rs  were  entitled  to  rank  according  to  the 
dales  of  their  diarges. 
One  of  the  charges  extended  to  further  advances: 
Held,  that  the  rule  in  Hopkmson  v.  Bolt  (5  L.  T. 
Rep.  N.  iS.  90;  9  H.  of  L.  Gas.  514)  applied,  and 
that  the  incumbrancer  holding  that  charge  was 
entitled  to  tack  on  to  it  aU  further  advances  made 
by  him  ioithout  notice  of  any  prior  cliarges,  but 
that  he  was  not  entitled  to  tack  on  a  charge  bought 
up  from  another  incumbraneer. 
This  was  on  appeal  from  a  decision  of  the  Master 
of  the  Rolls. 

The  Bait  was  instituted  by  one  Calisher,  a  money 
lender,  to  determine  the  order  of  priority  of  their 
charges  between  himself  and  several  other  persons 
entitled  to  charges  upon  the  proceeds  of  sale  of  the 
commission  of  one  William  C.  Forbes,  who  was 
formerly  a  lieutenant  in  the  92nd  Highlanders. 

On  the  2dth  March  1869,  Calisher  discounted  for 
Forbes  a  bill  for  621.  10a.,  payable  three  months 
after  date,  and  on  the  same  day  Forbes  wrote 
Calisher  a  letter  whereby  he  undertook  and  agreed 
in  consideration  of  Calisher's  discounting  the  bill, 
to  charge  the  proceeds  which  might  arise  from  the 
Bale  or  exchange  of  his  commission  with  the 
62L  10«.,  and  he  also  nndertook  and  agrreed,  and 
did  charge  and  assign  the  said  proceeds  of  sale  or 
exchange  with  any  further  sum  or  sums  which 
Calisher  might  advance  or  for  which  Forbes  might 
be  liable  to  him,  together  with  any  interest  and 
costs  incurred  in  respect  of  the  same. 

This  bill  was  not  paid  at  maturity,  and  on  the 
2nd  Aug.  1869,  Forbes  accepted  another  bill  drawn 
on  him  by  Calisher  for  881.  14e.,  payable  two 
months  after  date.  This  was  alleg^  to  be  in  fact, 
a  renewal  of  the  bill  for  622. 10s.,  interest  and  costs 
in  respect  thereof  being  added  to  its  amount. 

On  the  18th  Sept.  1869,  Calisher  discounted  for 
Forbes  another  bill  for  25{. 

Subsequently  Calisher  bought  up  a  bill  for  801., 
which  one  Benjamin  had  discounted  for  Forbes  on 
the  13th  Aug.  1869. 

On  the  4th  June  1869,  one  Bubenstein  discounted 
for  Forbes  a  biU  for  62L  10«.,  and  on  the  same  day 
he  wrote  a  letter  addressed  to  Messrs.  Hopkinson 
and  Son,  the  agents  of  his  regiment  and  nis  own 
bankers,  stating  that  that  biU  formed  a  charge  on 
the  proceeds  of  the  sale  of  his  commission,  and  he 
gave  the  letter  to  Bubenstein. 

On  the  23rd  July  1869,  Forbes  gave  the  Oriental 
Bank  Corporation  a  letter  addressed  to  Messrs. 
Hopkinson  and  Son,  charging  the  proceeds  of  sale 
of  his  commission  with  the  sum  of  300L,  being  the 


amount  of  a  bill  which  was  drawn  by  Forbes  on 
the  18th  Nov.  1868  on  Messrs.  Cox  and  Co.,  and 
discounted  for  him  by  the  Simla  Bank  Corpora- 
tion, who  had  sent  it  to  the  Oriental  Bank  Corpo- 
ration for  collection. 

The  proceeds  of  sale  of  the  commission  were 
subject  to  several  other  charges  of  later  date, 
which  it  is  unnecessary  to  specify. 

At  the  date  of  discounting  the  bills  for  88Z.  148. 
and  252.  Calisher  had  no  notice  of  any  charges  on 
the  proceeds  of  sale  of  the  commission. 

On  the  7th  Dec.  1869,  the  retirement  of  Forbes 
f^om  his  regiment  by  the  sale  of  his  commission 
was  gazetted  in  the  London  Gazette  of  that  date. 
The  proceeds  of  the  sale  were  on  the  same  day 
lodged  with  Messrs.  Hopkinson  and  Son,  as  agents 
of  the  regiment.  The  amount  of  his  regimental 
debts  had,  however,  to  be  deducted  from  the  pro- 
ceeds of  sale  before  the  amount  payable  to  nim 
could  be  ascertained,  and,  accordingly,  the  balance 
payable  to  him  was  not  transferred  to  his  credit  in 
his  account  with  Messrs.  Hopkinson  and  Son,  as 
his  bankers,  until  the  foUowing  day,  the  8th  Dec. 
1869. 

The  balance  thus  transferred  to  his  account 
amounted  to  5002. 

On  the  7th  Dec.  1869,  at  half  past  five  o'clock 

Sm.,  which  was  after  business  hours,  the  Oriental 
ank  Corporation  left  a  written  notice  at  the 
office  of  Messrs.  Hopkinson  and  Son,  requiring 
them  not  to  part  with  the  proceeds  of  sale  of 
Forbes'  commission  without  first  paying  them  the 
amount  due  to  them  in  respect  of  the  bill  for  3002. 

On  the  opening  of  Messrs.  Hopkinson  and  Son's 
office  at  nine  a.m.  on  the  following  morning,  the 
8th  Dec.,  similar  notices  were  served  by  Calisher, 
Bubenstein,  and  several  other  subsequent  in- 
cumbrancers. 

Messrs.  Hopkinson  and  Son  having  refused  to 
part  with  the  money  until  the  rights  of  the  various 
claimants  had  been  established,  Calisher  filed  his 
bill  to  have  the  order  of  priorities  settled  by  the 
court. 

At  the  hearing  the  Master  of  the  Bolls  held  that 
the  notice  served  by  the  Oriental  Bank  Corpora- 
tion having  been  served  before  Messrs.  Hopkmson 
and  Son  had  placed  the  purchase  money  to  Forbes' 
credit,  was  of  no  efiect,  and  that  they  must  be 
postponed  to  all  the  other  persons  having  charges 
on  the  proceeds  of  sale.  And  as  to  the  other 
incumbrancers  his  Lordship  held  thatBubenstein 
was  entitled  to  the  first  charge  in  respect  of  his 
bill  for  622.  10«.  and  interest ;  that  Calisher  was 
entitled  to  the  second  charge  in  respect  of  his  bill 
for  882. 14».,  and  the  bill  for  802.  brought  up  by 
him  from  Benjamin  with  interest ;  that  Benjamin 
came  next  for  another  bill  with  interest ;  that 
Calisher  came  next  in  respect  of  his  bill  for  252. 
and  interest;  then  came  the  other  subsequent 
inciunbranoers,  the  Oriental  Bank  Corporation 
being  postponed  to  them  alL 

From  this  decision  the  Oriental  Corporation  and 
Calisher  severally  appealed. 

Sir  Richard  Baagallay,  Q.C.  and  Freeman,  for 
the  Oriental  Bank. — It  was  held  in  BuUer  v. 
Plunkett  (4  L.  T.  Bep.  N.  S.  737  ;  I  J.  &  H.  441), 
that  notice  given  to  the  army  agent  before  the  pro- 
ceeds of  sale  reach  his  hands,  is  of  no  avail.  We 
submit  that  though  this  decision  has  been  followed, 
yet  it  is  not  binding  upon  this  court,  as  it  has 
never  been  affirmed  by  a  court  of  appeal,  and  we 
contend  that  the  Yioe-Chancellor  (Wood)  did  not 
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found  his  decision  in  that  case  on  sound  principles. 
But  even  assuming  that  case  to  be  good  law,  the 
present  case  is  distinguishable  from  it,  for  the 
ground  of  that  decision  was  that  "  it  would  be 
carrying  the  doctrine  of  notice  to  trustees  too  fer, 
to  say  that  an  incumbrancer  who  first  gives  notice 
to  a  person  who  is  likely  to  become  the  holder  of  a 
fund  shall  thereby  exclude  the  prior  claim  of  other 
persons  who  are  guilty  of  no  negligence,"  but  in 
the  present  case  the  army  agents  were  really  in- 
choate trustees.  [Lord  Justice  Hellish  referred 
to  Bum  V.  Cai-valho,  4  My.  &  Cr.  690.]  We  served 
our  notice  at  half-pnst  five  o'clock  on  the  7th  Dec., 
on  which  day  the  defendant  was  gazetted  as  having 
sold  his  commission.  Now  it  was  decided  by  The 
Earl  of  Suffolk  and  Berkghirev.  Cox  (16  L.  T.  Bep. 
N.  S.  374),  that  the  army  agents  become  trustees 
of  the  purchase  money  of  a  commission  from  the 
moment  at  which  the  retirement  of  the  vendor  is 
published  in  the  Qazette ;  and  that  where  there  are 
several  incumbrancers  on  the  purchase  money 
arising  from  the  sale,  the  one  who  gives  notice  to 
the  i^cnts  first  after  the  time  of  the  publica- 
tion is  entitled  to  priority  over  the  rest.  We 
rely  on  that  decision,  and  contend  that  we  are 
entitled  to  priority  over  all  the  other  incum- 
brancers on  the  fund  in  question  in  this  suit. 
But  it  may  be  said  that  as  our  notice  was  given 
after  business  hours  on  the  7th  Dec.,  it  did  not 
reach  the  hands  of  the  agents  before  the  opening 
of  their  offices  on  the  following  morning.  We, 
however,  submit  that  they  must  nave  received  our 
notice  at  least  some  moments  before  they  opened 
their  ofiice,  and  that  we  are  therefore  entitled  to 
priority  over  those  incumbrancers  who  served 
their  notices  immediately  upon  the  opening  of 
the  oflRce  on  the  morning  of  the  8th.  But  if  this 
is  not  so,  we  contend  that  at  the  least  our  notice 
naust  be  taken  to  have  been  received  at  the  same 
time  as  those  of  the  other  incumbrancers  on  the 
morning  of  the  8th,  and  that  at  the  worst  we  are 
entitled  to  priority  according  to  the  date  of  our 
charge,  and  that  the  decree  of  the  Master  of  the 
Bolls  must  at  any  rate  be  reversed  in  so  far  as 
it  postpones  us  to  all  the  other  incumbrancers. 

Swansfon,  Q.C.  and  Kigeh,  for  the  plaintiff. — We 
contend  that  unless  the  notice  of  the  Oriental  Bank 
beiaken  to  have  been  served  on  the  morning  of 
the  8th,  it  was  of  no  avail  at  all  as  having  been 
served  before  the  fund  became  distributable.  But 
assuming^  their  notice  to  have  been  coeval  with  the 
other  notices,  the  priorities  must  rank  according 
to  the  dates  of  the  charges.  We  are  clearly  entitled 
to  priority  in  respect  of  our  bill  for  88i.  14«.,  which, 
though  dated  the  2nd  Aug.,  was  only  a  renewal 
of  our  March  bill,  and  is  covered  by  the  charge 
given  us  by  the  letter  of  the  29th  March  1869. 
That  letter  charged  the  money  to  arise  from  the 
sale  of  the  commission  with  any  further  sums 
to  be  advanced  by  us,  and  as  we  advanced  the 
2U.  on  the  bill  of  the  18th  Sept.  without  notice  of 
any  other  charges,  we  are  also  clearly  entitled  to 
priority  over  all  other  incumbrancers  in  respect 
of  that  amount  on  the  authority  of  Hopkinson 
f.  Bolt  (5  L.  T.  Eej).  N.  S.  90 ;  9  H.  of  L.  Cas.  514.) 
We  also  claim  priority  in  respect  of  the  biU  for 
801.,  which  we  bought  up  from  Benjamin  as  being 
covered  by  our  charge  for  further  advances.  But 
if  not,  then  it  is  important  for  us  that  the  Oriental 
Bank  should  be  postponed  to  our  charge  for  the 
801.,  and  we  contend  that  their  notice  must  bo 
taken  to  have  been  served  on  the  7th,  though  left 


after  business  hours,  and  consequently  to  amount 
to  no  notice.  In  Papillon  v.  Brunion  (2  L.  T.  Rep. 
N.  S.  326 ;  5  H.  &  N.  518)  a  notice  which  reached 
an  agent's  place  of  business  after  business  hours, 
and  was  not  received  till  the  following  morning, 
was  held  a  sufficient  notice.  [Mbllibh,  L.J. — That 
was  a  case  of  a  notice  by  a  tenant  to  bis  landlord, 
where  the  tenant  was  by  his  agreement  entitled 
to  give  notice  at  any  timtf  before  six  months  from 
the  end  of  the  year.]  In  Bidler  v.  Plitnheft  (mp.) 
both  the  claimants  had  served  notice  before  tlie 
iHind  came  into  the  agent's  hands,  and  it  was  held 
that  both  notices  were  bad.  In  Yatea  v.  Com  (17 
W.  B.  20)  it  was  held  that  notice  of  assignment  of 
the  proceeds  of  sale  of  a  commisson  before  the 
moneys  are  actually  carried  to  the  officer's  credit 
in  the  army  agent's  books  is  useless.  In  Wehtfcr 
V.  Wehstw  (31  Beav.  393;  6  L.  T.  Rep.  N.  8. 11)  it 
was  held  that  as  between  two  equitable  assignees, 
the  time  when  notice  is  given  to  a  person  who 
afterwards  becomes  trustee  is  of  no  importance,  if 
both  notices  are  given  previous  to  the  period  when 
the  relation  of  tmstee  and  cetUii  que  trust  is  created. 
The  same  rule  was  recognised  in  the  cases  of 
Bomerset  v.  Cox  (33  Beav.  634)  and  Boss  v.  Hopkin- 
son  (18  W.  R.  726).  We,  therefore,  contend  on  the- 
authority  of  these  cases  that  the  notice  given  by 
the  Oriental  Bank  was  of  no  avail,  and  that  if  we 
are  not  entitled  to  tack  our  802.  bill  to  our  other 
chaives,  we  are  at  least  entitled  to  priority  over 
the  Oriental  Bank  in  respect  of  it.  '    -Z 

Horton  Smith,  for  Bnbenstein,  was  requested  to 
confine  his  argument  to  the  plaintiff's  claim  <^ 
priority  in  respect  of  the  two  bills  for  88Z.  14».  and 
252.  He  contended  that  the  bill  for  88i.  14*. 
given  on  the  2nd  Aug.  was  not  a  renewal  of  the 
March  bill  for  621. 10«.,  but  must  be  treated  as  an 
entirely  new  transaction,  and  that  Bubenstein's 
bill  of  the  4th  June  was  entitled  to  priority  over 
the  plaintiff's  bill  for  88Z.  14«.,  or,  at  any  rate, 
over  his  252.  bill,  for  the  rule  laid  down  in  Hopkin- 
son V.  BoU  {sup.)  was  not  applicable  to  such  a  case 
as  this.  In  the  case  of  a  regular  mortgage  the 
second  mortgagee  must  have  notice  of  the  exist- 
ence of  a  first  mortgage,  but  in  the  case  of  several 
charges  on  the  proceeds  to  arise  from  the  sale  of  a 
commission,  there  was  nothing  to  tell  the  perwrns 
who  received  subsequent  charges  of  the  ezistence- 
of  a  prior  charge.  He  therefore  contended  that 
the  rule  as  to  further  advances  did  not  apply  to 
a  case  like  the  present. 

ChUty  appeared  for  Messrs.  Hopkinson  tmd 
Sons. 

Without  calling  for  a  reply, 

Lord  Justice  James  said  that  he  was  of  c^inicn 
that  no  real  question  could  arise  as  to  the  notice 
which  was  left  at  the  office  of  Messrs.  Hopkinsoa 
and  Son  after  business  hours  on  the  evening  of 
the  7th  Dec.,  and  which  was  not  received  by  tnem 
till  the  time  of  opening  their  office  on  the  fol- 
lowing morning.  It  was  really  the  same  thing- 
as  if  it  had  been  served  amongst  the  notices 
which  were  poured  in  as  sooc  aetiie  doors  -wen 
opened  on  that  morning  by  a  number  of  incum- 
brancers who  were  rushing  to  get  priority.  The 
notices  must  be  taken  to  have  been  all  served 
at  the  same  time,  so  that  there  was  no 
priority  of  notice,  and,  therefore,  according  to 
the  established  rule,  the  incumbrancers  must  take 
priority,  according  to  the  dates  of  their  securities. 
Beyond  all  question,  Calisher's  charge  was  first  ia 
pomt  of  date,  and  his  security  was  one  for  tho 
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money  then  advanced  and  for  farther  advances.  It 
corered  all  the  advances  made  by  Calisher,  without 
notice  of  imtormediate  advances.  The  bill  for 
88{.  14«.  most  be  held  to  date  back  to  the  29th 
Jfaroh,  the  date  of  the  original  charge,  and  Calisher 
must  take  priority  of  all  the  incumbrancers 
in  respect  of  that  bil],  and  of  the  bill  for  25/.  But 
Cahsher's  charge  did  not  extend  to  the  bill  for 
-801.  bought  np  by  him-  from  Benjamin,  because 
^at  was  not  an  advance  to  Forbes  within  the  words 
of  the  charge,  and  moreover  it  was  quite  consistent 
with  the  evidence  that  he  did  not  buy  it  up  till  after 
the  time  when  the  proceeds  of  the  sale  of  the  commis- 
sion were  distributable,  and  when  he  had  notice  of 
the  prior  charges  which  would  prevent  him  from 
taking  priority  in  respect  of  it.  The  result  was 
•that  Calisher  must  come  first  for  the  bills  of 
8Sl.  14e.  and  252.,  Bubenstein  next,  and  the  Oriental 
Bank  Corporation  third. 

Lord  Justice  Mbixish  said  that  he  was  of  the 
same  opinion.  The  notice  lefb  at  the  army  agent's 
-office  after  business  hours  only  operated  as  a  notioe 
served  upon  them  at  the  time  when  in  the  ordinary 
coarse  of  business  they  would  have  opened  and 
read  the  notice,  namely,  at  nine  o'clock  on  the 
following  morning.  The  present  case  was  not 
sovemed  by  the  case  in  5  Hnrlstone  &  Gorman's 
Reports  :  I'apIUon  v.  Bi-UHton(uhi  eup.)  There  the 
relation  of  landlord  and  tenant  existed  between  the 
parties,  and  the  tenant  having  to  give  six 
months'  notice  to  quit,  the  notice  would  be 
-good  if  left  at  the  landlord's  house,  or  at  his 
agent's  place  of  business  at  any  time  before 
a  new  six  months  had  begun  to  run.  More- 
over, in  that  case  the  jurv  thought  that  the  land- 
lord's solicitor  ought  to  have  had  somebody  at  his 
-ofiSco  to  receive  it,  and  that  amounted,  as  Baron 
Bramwell  said,  to  sayiug  that  it  arrived  vrithin  the 
ordinary  business  hours.  In  his  Lordship's 
■opinion  Calisher's  bill  for  88?.  14*.  was  merely  a 
renewal  of  the  original  bill  of  the  29th  March,  and 
the  charge  given  at  that  date  on  the  proceeds  of 
the  commission  would  extend  to  that  bill,  and  also 
to  the  bUi  for  25!.,  but  not  to  the  bill  bought  up 
from  Benjamin.  The  terms  of  the  charge  for 
further  advances  only  applied  to  advances  as  to 
which  there  was  a  direct  contract  between  Calisher 
-and  Forbes.  His  Lordship  agreed  with  the  Lord 
Justice  James  as  to  the  priorities  of  the  incum- 
brancers, and  the  order  of  the  Master  of  the  Bolls 
must  be  varied  accordingly.  No  costs  of  the 
■appeal. 

Solicitors  for  the  plaintiff,  E.  J.  Sydney  and  Son, 
Solicitors  for  the  Oriental  Bank   Corporation. 
Fuller  and  SaUwett. 

Solicitor  for  Bubenstein,  T.  Russell  Kent, 
Solicitors  for  the  army  ageus,  Frank  Rkliordtm* 
Jkud  Sadler. 


Saturday,  Dec.  9, 1871. 

(Before  the  Lohds  Justices.) 

Re  Walker. 

Tresumptlon  of  dealh — Legacy  to  a  class — One  of 
dam  last  lieard  of  hef»re  testator's  death — Not 
lisard  of  for  seven  years— StaiiUt)  of  Liniilations 
— Priiieipcd. — Interigt. 

A  testator  died  in  1847,  liaviiw  bit  his  will  given 
lOOOt.  to  tlte  children  of  his  broihor  W.,  living  at 
his  death,  to  be  divided  bettveen  tliem  equally  by 
hit  e»eeutri«  within  twelve  months  after  his  death, 


and  the  said  sum  to  be  raited  by  the  excctUrix  ovi 
of  certain  property  in  which  lie  gave  her  a  life 
interest.  Tlie  testator's  brother  W.  had  fi»e 
children,  one  ofwlwm  wot  latt  heard  of  in  Feb. 
1845.  In  1848  the  executrix  paid  their  shares  to 
the  four  other  children.  In  1851  she  wot  fotmd 
lunatic,  atid  the  matter,  by  hit  report,  found  that 
one  fifth  pad  of  tlte  lOOOl.  retnained  unpaid,  and 
that  it  wot  believed  to  belong  to  a  child  of  W.,  who 
had  not  been  heard  of  since  the  testator's  death,  or, 
if  he  were  dead,  to  the  otlier  children  of  W.  In 
1871  the  otlier  four  children  presented  a  petition 
for  payment  of  the  200?.  and  interest  to  them  out 
of  fund  in  couH  to  ilie  account  of  the  lunatic : 
Held,  that  they  were  entitled  to  be  j>aid  the  200L, 
inatmuch  as  tliere  wnt  no  evidence  that  there  «kw 
a  fifth  child  of  W.  lifing  at  Hie  testator's  death  ; 
but  tluit  they  were  only  entitled  to  sue  years' 
arrears  of  iiUerest  on  the  2001. 
This  was  a  petiticm  in  lunacy,  in  the  matter  of 
Martha  Walker,  a  person  of  unsound  mind. 

By  his  will,  dated  the  4th  Oct.  1845,  Joseph 
Tyndall  Pitt  bequeathed  unto  the  children  of  his 
brother,  William  Pitt  (then  deceased),  who  should 
be  living  at  the  time  of  the  testator's  decease,  the 
sum  of  1000?.,  to  be  divided  between  them  equally, 
share  and  share  alike,  by  his  executrix  withm 
twelve  months  after  his  decease ;  and  he  directed 
his  executrix  to  call  in  or  raise  the  said  sum  of 
1000?.  out  of  his  real  and  personal  property  therein- 
after left  to  her  for  life.  And  after  a  specific  h^ 
quest  to  her,  he  devised  and  bequeathed  to  Martiu. 
Walker  the  rents,  dividends,  interests,  and  profits 
arising  from  certain  houses  in  the  city  of  Wor- 
cester, and  from  certain  sums  of  stock  and  mort- 
gages, for  her  life,  and  after  her  decease  he  gave 
and  bequeathed  the  same  unto  the  children  of  his 
said  brother,  William  Pitt,  who  should  be  living  at 
the  testator's  decease,  equally,  share  and  share 
alike,  and  he  appointed  Martha  Walker  sole  execu- 
trix of  his  will. 

The  testator  died  on  the  24th  Jan.  1847,  and  his 
will  was  proved  by  Martha  Walker,  who  duly  paid 
all  his  debts  and  his  funeral  and  testamentary 
expenses. 

The  testator's  brother,  William  Pitt,  had  five 
children  and  no  more,  namely,  William  Pitt, 
Esther  Ann  Weston,  Caroline  O'Neill,  Elizabeth 
Bebeeca  Jess  up,  and  Joseph  Tyndall  Pitt,  the 
younger. 

Joseph  Tyndall  Pitt  was  bom  in  1807  in  Canada. 
After  he  grew  np  and  was  able  to  work  for  his 
living,  he  was  engaged  in  the  lumbering  or  wood 
cutting  trade  in  the  unsettled  parts  of  Canada  for 
several  years,  during  which  time  he  had  no  fixed 
place  of  abode,  but  was  in  the  habit  of  visiting  liis 
father  and  his  brothers  and  sisters  occasionally. 
From  the  month  of  June  1834,  down  to  the  year 
1845  he  wandered  about  from  place  to  place  in  the 
United  States  of  America,  and  during  the  whole 
of  that  period  he  wrote  and  sent  at  intervals  of 
about  eighteen  months  letters  to  one  or  other  of 
his  said  relatives.  The  last  of  these  letters  was 
dated  17th  Feb.  1845,  and  purported  to  have  been 
written  at  New  York.  That  letter  was  addressed 
to  his  sister  Elizabeth  Bebecoa  Jessup,  by  whom 
it  WW  received  on  the  22nd  Feb.  1845,  and  since 
that  date  Joseph  Tyndall  Pitt  the  younger  had 
never  been  heard  of,  although  his  orother  and 
sisters  had  made  many  inquiries  about  him. 

On  the  16th  March  1869  letters  of  administrar 
tion  of  the  pwsonal  estate  and  effects  of  Joseph 
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Tyndall  Pitt,  the  younger,  ■were  granted  to  Henry 
Witton  Tyndall,  as  the  attorney  and  for  the  use 
and  benefit  of  William  Pitt,  Esther  Ann  Weston, 
and  Caroline  O'Neill,  who  were  all  residing  in 
America. 

In  the  Tear  1848  Martha  Walker  raised  the  sum 
of  806?.,  being  the  amount  of  four-fifths  of  the 
legacy  of  lOOOL  and  the  legacy  duty  payable  in 
respect  of  the  remaining  one-fifth  thereof,  and  she 
paid  thereout  1941.  to  William  Pitt,  1!;»4/.  to  Esther 
Ann  Watson  and  her  husband  (who  had  since 
died),  194J.  to  Caroline  O'Neill  and  her  husband, 
and  194?.  to  Caroline  Bebecca  Jessup,  and  she 
applied  the  balance,  amounting  to  301.,  m  payment 
of  legacy  duty  on  the  whole  10002. 

Elizabeth  Bebecca  Jessup  survived  her  husband, 
and  died  on  the  21st  April  1867. 

On  the  19th  Aug.  1851,  Martha  Walker  was,  by 
inqiiisition,  found  to  be  a  person  of  unsound  mind. 

By  his  report,  dated  11th  March  1862,  one  of 
the  Masters  in  Lunacy  found,  amongst  other 
things,  that  Martha  Walker  had  paid  the  legacy 
duties  on  the  legacy  of  lOOOJ.,  and  had  also  paid 
800/.  (minus  legacy  duty  thereon),  part  of  such 
legacy  of  lOOOJ.,  and  that  200i.  (minus  legacy  duty) 
other  part  of  sunh  legacy,  tojgethcr  with  inte- 
rest thereon  from  the  year  after  the  testator's 
death,  still  remained  unpaid,  and  that  the  same 
belonged,  it  was  believed,  to  another  of  the  chil- 
dren of  the  said  William  Pitt,  who  had  not  been 
hoard  of  since  the  testator's  death,  or,  if  he  were 
then  dead,  to  the  other  children  of  the  said  Wil- 
liam Pitt.  And  he  found  that  on  the  balance  of 
moneys  received  and  paid  by  Martha  Walker  as 
executrix  of  the  testator's  will,  there  was  in  her 
hands  a  balance  of  581.  4«.  8d.,  arising  from  certain 
sales,  and  that  a  sum  of  IGOOl.  31.  per  "Cent. 
Eeduced  Annuities,  and  a  sum  of  782.  Long  An- 
nuities were  then  standing  in  the  Bank  of  Eng- 
land in  her  name  as  sole  executrix  of  the  testators 
will,  and  that  she  was  entitled  to  a  life  interest 
nnder  the  testator's  will  in  two  houses  in  Wor- 
cester, and  in  the  sums  of  16002.  32.  per  Cent. 
Beduced  Annuities  and  782.  Long  Annuities,  and 
in  a  mortgage  debt  of  5002.,  subject,  nevertheless, 
to  a  deduction  for  interest  of  the  said  sum  of 
2002.  (minus  legacy  duty)  so  unpaid  as  aforesaid. 

By  an  order  of  the  Lord  Chancellor,  dated  the 
2nd  June  1862,  this  report  was  duly  confirmed. 

By  an  order  of  the  Lords  Justices,  dated  the 
6th  Aug.  1852,  it  was  ordered  that  the  sum  of 
16002.  32.  per  Cent  Beduced  Annuities,  and 
782.  Long  Annuities,  should  be  transfeired  into 
the  name  of  the  Acconntant-General,  "  In  trust 
in  the  matter  of  Martha  Walker,  a  person  of  un- 
sound mind,  the  account  of  Martha  Walker  and 
the  children  of  William  Pitt  deceased,"  and  that 
the  dividends  from  time  to  time  to  accrue  on  the 
said  sums  should  be  applied  in  part  discharge  of 
the  allowance  of  1302.  per  annum  made  by  order 
for  Martha  Walker's  support  and  maintenance. 

In  pursuance  of  this  order  the  sums  of  stock 
were  soon  afterwards  transferred  into  the  name 
of  the  Accountant-General. 

lo^-^'^  °'^*""  °^  *^®  ^""^^  Justices,  dated  the 
16th  March  1863,  John  James  Johnson,  the  soli- 
citor to  the  Suitors'  Fund,  was  appointed  com- 
mittee of  the  person  and  estate  of  Martha  Walker. 
This  petition  was  presented  on  the  11th  Nov 
1871  by  William  Pitt,  Esther  Ann  Watson,  widow, 
ThomM  O'Neill,  and  Caroline,  his  wife,  the  execu- 
tors of  Elizabeth  Bebecca  Jessup,  and  the  admi- 


nistrator of  Joseph  Tyndall  Pitt  the  younger, 
praying  that  an  account  might  be  taken  of  what 
was  dae  for  principal  and  interest  respectively  in 
respect  of  the  part  still  remaining  unpaid  (A  the 
Ies^<!y  of  10002.,  that  the  amount  which  np<>D 
taking  such  account  should  be  found  due  for  (nin- 
cipal  might  be  raised  by  the  sale  of  a  snfiBcient 
portion  of  the  said  sum  of  16002.  32.  per  cent. 
Beduced  Annuities,  and  that  the  amount  whi<^ 
should  be  found  due  for  interest  might  be  raised 
out  of  a  sum  of  Consols  standing  in  conrt  to  the 
lunatic's  account,  and  forming  port  of  her  own 
estate,  and  that  the  amount  so  raised  might  be 
paid  to  the  three  surviving  children  and  the  execu- 
tors of  Elizabeth  Bebecca  Jessup. 

In  support  of  the  petition  evidence  was  adduced 
that  many  inquiries  had  been  made  about  Joseph 

S^dall  Pitt  the  younger,  and  in  particular  that  an 
vertisement  asking  for  information  about  him 
was  inserted  from  the  8th  Oct.  to  5th  Nov.  1870, 
in  the  Galveston  Neins,  a  newspaper  published  in 
Galveston,  in  the  state  of  Texas,  in  which  stabs 
Joseph  Tyndall  Pitt  the  jounger  had,  in  the  last 
letter  recceived  from  htm,  mentioned  that  be 
intended  to  spend  the  rest  of  his  life. 

Fry,  Q.C.  and  Bardswell  for  the  petitioners. 

Bkhinton,  Q.C.  and  Methold  for  the  committee. 

Millar  for  the  next  of  kin. 

The  following  cases  were  cited : 
Re  Lewis's  Trusts,  24  L.  T.  Bep.  N.  S.  533 ;  L.  Bep.  6 

Ch.356; 
Underwood  v.  Wing,  4  De  G.  M.  A  G.  633. 

No  reply  was  called  for. 

Lord  Justice  James  was  of  opinion  that  the 
1942._  clearly  belonged  to  the  four  children  of 
William  Pitt,  who  were  proved  to  have  survived 
the  testator,  there  being  no  evidence  that  the  fifth 
child  survived  the  testator.  It  bad  been  contended 
that  their  claim  was  barred  bv  the  Statute  of 
Limitations,  but  the  court  in  oraering  the  moneys 
to  be  paid  into  court  had  recognised  the  claim  of 
the  children  of  William  Pitt.  Tnej  could,  however, 
only  be  allowed  interest  on  the  amount  for  six 
years  back,  which  interest  would  be  paid  oat  of 
the  estate  of  the  lunatic.  The  petitioners  most 
pay  their  own  costs,  but  the  costs  of  the  committee 
and  the  next  of  kin  must  come  out  of  the  proceeds 
of  the  sum  of  Beduced  Annuities. 

Lord  Justice  Meixish  was  of  the  same  opinion. 

Solicitors  for  the  petitioners,  Btuioti,  Yates,  and 
Hart. 

Solicitors  for  the  respondents,  Johnton  and 
Master. 


Dee.  5  and  6, 1871. 

(Before  the  Lord  Chancellor  (Hatfaerley.) 

McIlwbaith  v.'Tbs  Dublin  Trunk  CoNNKcnxc 
Bailwat  Cokpany. 

Company  —  Berip  eertifieates  —  Shareholder  — 
Begisler. 

Suit  for  27ie  purpose  of  having  the  ptainiiJTt  name 
removed  from  the  register  of  shareholder*  ofOsA 
defendant  company. 

The  prospectus  of  a  railway  eompamy,  issued  cJier 
Us  incorporation,  stated  the  capital  to  he  255,0001., 
in  5100  provisional  scrip  certificates  to  beeirer  ef 
502.  ea<^,  12.  to  he  paid  on  application  emd  4L  o» 
aUotnient ;  and  thai  on  registration  of  Ot«  |Mr^ 
of  which  due  notice  would  be  given,  <%«  eerlMeatM 
for  502.  wotdd  be  divided  into  five  Aaim  qf  ML 
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each.    The  Act  &y  which  the  company  was  incor- 
porated enacted  that  no  ghare  should  be  issued  by 
the  company,  or  should  vest  in  the  person  accept- 
ing the  same,  until  not  less  than  20  per  cent,  on 
the  nominal  amount  tliereof  should  have  been  paid 
thereon. 
The  plaintiff  applied  for  and  obtained  a  number  of 
scrip  certificates,  on  the  nominal  roZite  of  which  he 
paid  np  only  10  per  cent.    He  never  applied  to 
the  company  to  register  his  certificates,  but  the 
directors  registered  them  against  his  will,  and  ptU 
his  name  on  the  list  of  shareholders  in  respect  of 
a  coi-responding  number  of  shares. 
Held  [affirming  the  decision  of  the  Master  of  the 
Bolh,  and  following    Enatoce    v.  The  Dublin 
Trunk  Connecting  ^ilway  Company,  18  L.  T. 
Bep.  N.  S.  679  ;  L.  Rep.  6  Eg.  182)  that  the  direc- 
tors could  not  turn  the  plaintiff  from  a  smipholder 
into  a  shareholder  without  his  applicatwn  and 
against  his  will,  and    that    he   was,   therefore, 
entitled  to  have  his  name  remaned  from  the  register 
of  shareholders. 
This  was  an  appeal  bv  the  defendants  from  a 
decree  of  the  Master  of  the  Bolls.  (Reported  24 
L.  T.  Rep.  N.  S.  929.)    The  facts  were  shortly  as 
follows  : — The  suit  was  instituted  for  the  purpose 
of  having  the  plaintiffs  name  removed  from  the 
register  of  shareholders  of  the  defendant  company. 
The  company,  in  1865,  issued  a  prospectus  hetMed  : 
The  Dublin  Tbunk  Connbctinq  Eaiiwat  Cowpakt. 
Incorporated  bv  Act  of  FftrUament,  27  A  28  Viot.  o.  321. 

Capital  225,0U0{. 
In  5100  provisional  Borip  oertificates  to  bearer  of  60{. 
each,  li,  to  be  paid  on  appUoation,  and  il.  on  allotment. 
The  prospectus  contained  the  following  clause : — 
On  registration  of  the  scrip,  of  which  dne  notice  will  be 
given,  the  'certifioates  for  SOi.  will  be  divided  into  five 
sbu«a  of  10{.  each." 

The  plaintiff  applied  for  and  obtained  an  allot- 
ment to  himself  of  125  scrip  certificates,  some  of 
which  he  had  sold,  and  the  remainder  of  which  he 
had  retained.  He  had  never  applied  to  the  com- 
pany to  register  any  of  the  oertificates,  but  the 
directors  had,  after  notice  given  to  him,  but  not- 
withstanding disclaimer  of  all  interest  therein  bv 
him,  registered  those  certificates  of  which  he  still 
retained  possession,  and  entered  his  name  on  the 
register  of  shareholders  in  respect  of  a  correspond- 
ing nomber  of  shares.  In  the  court  below  it  was 
hffld  that  the  case  was  governed  by  Eustace  v.  the 
Dublin  Trunk  Connecting  Railway  Company,  and 
a  decree  was  made  in  &vour  of  the  plaintiff. 
Southgate,  Q.C.  and  Toumsend  for  the  appellants, 
submitted  that  on  the  terms  of  the  prospectus, 
which  set  forth  that  on  registration  of  tne  scrip,  of 
which  due  notice  would  be  g^ven,  the  certificates 
for  501.  would  be  divided  into  five  shares  of  101. 
each,  the  defendant  company  had  a  right  to  regis- 
ter the  pkdntiff  as  a  shareholder  on  giving  him 
notice.  Even,  however,  assuming  that  the  plain- 
tiff was  improperly  placed  on  the  register  in  Nov. 
1867,  he  had  lost  his  claim  to  relief  by  loe^,  in- 
asmnch  as  he  had  not  demanded  to  have  hia  name 
erased  until  May  1869.    They  cited 

The  East  Qlaueeslenihire  BaiUtay  Company  r.  Bar- 
iholomew  17  L.  T.  Bep.  N.  S.  256;  L.  Bep.  8 
Ex.  15; 
McBwen  v.  The  West  London  Wharves  tmd  Wars- 
houses  Company,  19  W.  B.  837 ; 
Clarke  v.  Hart,  6  H.  of  L.  Caa.  638. 
The  Solicitor-Oeneral  (Jessel,  Q.C.)  and  Locock 
Webb,  for  the  plaintiff,  contended  that  the  com- 
pany had  no  rigat  to  put  the  plaintiff  on  the  regis- 


ter, as  he  had  not  paid  up  the  requisite  amount, 
and  never  applied  to  have  his  scrip  converted  into 
shares.    They  referred  to 

Re  Asiaiie  Banlnng  Corvpratiim,  Sx  parte  Collum,  21 

L.  T.  Bep.  N.  S.  350;  X.  Bep.  9  £q.  236 ; 
Sustaee  v.  The  DuUin  Trunk  Connecting  BaUway 
Company,  18  L.  T.  Bep.  N.  S.  679 ;  L.  Bep.  6  Eq. 
182. 

The  LoRD-CnANCELUiR  (Hatherley). — I  think  the 
only  question  I  have  to  consider  in  this  case  is 
what  is  the  position  of  the  plaintiff  with  the  com- 
pany. First,  did  he  ever  enter  into  a  contract 
originally  that  he  would  take  the  shares  by  virtue 
of  the  application  which  he  made  for  scrip  oerti- 
ficates ;  and  secondly,  if  no  such  contract  was  then 
and  there  entered  into,  has  his  subsequent  conduct 
been  such  as,  together  with  the  conduct  of  the  com- 
pany, to  amount  to  a  new  contract  P  Supposing, 
m  other  words,  there  was  no  original  contract  on 
the  part  of  the  plaintiff  to  take  shares,  has  he  so 
behaved  as  to  hold  himself  out  as  a  shareholder, 
and  have  the  company  so  accepted  him  in  that 
position  as  to  bind  nim  now  with  the  consequences 
of  his  having  done  so.  I  have  no  doubt  whatever, 
on  the  decision  in  Eustace's  case  that  the  original 
contract  was  simply  a  contract  of  this  description : 
Persons  desirous  of  obtaining  shares  at  some 
future  time  in  this  company,  when  the  time  for 
distribution  should  arrive,  were  invited  to  apply  for 
scrip  certificates  which  would  entitle  the  holder  of 
the  scrip  certificate  "  on  ref^tration  of  which  due 
notice  will  be  gp  ven,"  to  claim  to  hold  the  amount  of 
shares  specifiM  in  that  certificate.  For  that  pri- 
vilege he  paid  money  down,  and  bought  the  right 
of  claiming  to  have  the  slmres  allotted  to  him  if 
he  chose  to  perfect  his  title  to  those  shares  by 
registering  himself;  and  he  would  have  due  notice 
given  to  him  of  the  time  and  place  at  which  he 
was  to  demand  registration.  I  have  no  doubt 
whatever  that  that  is  the  true  effect  of  the 
contract,  because  the  very  circumstance  that  these 
scrip  certificates  are  made  to  be  things  which  are 
to  pass  to  bearer,  shows  that  there  was  no  inten- 
tion to  bind  the  iiitnre  holders  to  whom  they  may 
have  passed  with  the  obligation  of  registering 
themselves;  but  the  original  proprietor  of  the 
scrip  certificate  had  purchased  a  right  which  he 
might  transmit  to  the  bearer  who,  if  he  thought 
proper,  might  register  himself  whenever  he 
thought  fit,  and  lud  due  notice  of  the  time  for 
registration.  That  being  so,  one  sees  a  good 
reason  why  the  company  should  frame  their  scrip 
certificates  in  this  form.  Whether  they  had  or 
had  not  power  to  issue  them  I  do  not  think  we 
need  now  inquire.  One  has  only  to  inquire  what 
the  contract  was,  and  its  effect.  But  in  order  to 
complete  the  description  of  the  contract,  it  is  as 
well  to  take  notice  of  that  clause  in  their  Act  of 
Parliament,  whidi  would  induce  them  naturally 
enough  to  adopt  this  form  of  starting  their  com- 
pany. The  Act  re<]|uired  them  to  insist  upon  20 
per  cent,  being  paid  upon  the  shares,  and  said 
they  were  not  to  issue  share  certificates  unless 
20  per  cent,  should  be  paid.  It  further  said 
Uiat  the  share  was  not  to  vest  in  any  shareholder 
until  such  20  per  cent,  had  been  paid.  The  learned 
juries  seem  to  have  agreed  with  the  arguments 
adtwessed  to  them  by  counsel  in  the  case  of  the 
East  Oloueestershire  Mcnhoay  Company  v.  Bartho- 
lomew, that  this  clause  with  regard  to  the  non- 
issuing  of  shares,  and  the  non- vesting  of  shar^, 
was  intended  for  the  protection  of  the  public ;  still 
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it  would  have  been  the  dntj  of  the  directors  of  the 
company  to  obey  the  proviBions  of  the  Act  in  that 
respect.  Whatever  effect  it  might  have  had  upon 
a  person  being  or  not  being  a  shareholder,  in  other 
respects  it  would  mark  out  their  line  of  duty. 
They  conceived  it  was  not  within  their  line  of 
duty  to  issue  anything  in  the  shape  of  shares  or 
share  certificates ;  and  all  they  could  do,  if  they 
wanted  to  raise  some  funds  for  any  purpose, 
was  to  issue  scrip  certificates  for  which,  for  a  less 
price  paid  (being  one  half  of  the  price)  they  would 
sell  the  right  to  a  man  of  being  tlio  first  applicant 
in  the  field  as  soon  as  ever  they  gave  notice  they 
were  prepared  to  register  shares.  Of  course  until 
they  had  given  due  notice  and  stated  they  were 
then  and  there  ready  to  register  the  scrip  holders, 
they  would  not  be  able  to  sell  any  shares  until  all 
those  persons  to  whom  they  bad  issued  scrip- 
certificates  had  come  in  and  said  whether  they 
would  accept  them  or  n«t;  because  the  scrip 
holders  would  have  a  right  to  say  "these  are 
ehares  appropriated  to  us,  and  now  you  have 
(l^ven  UB  this  notice  to  register,  we  have  a 
right  to  come  in  and  demand  to  be  registered" 
(of  course  upon  paying  the  balance  in  respect 
of  the  20  per  cent.),  "and  we  shall  ooiie  in 
and  ask  to  have  the  shares  allotted."  The  only 
obligation  they  had  to  perform  as  their  part  of  the 
contract,  was  to  pay  the  difference  of  money.  Of 
course  it  could  not  be  that  the  holders  of  these 
scrip  certificates  were  for  ever  to  keep  the  company 
in  a  state  of  suspense  as  to  whether  they  meant  to 
be  registered  or  not.  This  struck  me  as  a  singular 
point  in  the  case,  that  there  had  never  been  any 
offer  on  the  part  of  the  plaintiff  to  surrender  his 
scrip  certificates,  and  that  was  one  of  my  reasons 
for  hearing  the  respondent.  It  must  be  a  necessary 
consequence  of  such  a  contract  as  that,  that  when 
the  due  notice  of  registration  is  given,  by  which  of 
course  reasonable  notice  is  meant,  that  is,  reason- 
able time  for  people  to  come  in,  and  if  they  do  not 
comein  within  that  reasonabletime,Iap{>rehend,  that 
then  the  company  must  be  taken  to  have  the  power 
to  disregard  the  claims  of  the  holders  of  scrip  certi- 
ficates who  did  not  make  their  appearance  then 
and  there  to  be  registered.  It  was  held  in  Eustace's 
case,  a  decision  which  was  followed  by  Vice-Chan- 
cellor  Stuart  in  the  case  of  the  Asiatic  Batik,  and 
by  the  Master  of  the  Rolls  in  this  case,  and  which  I 
entirely  adopt,  that  there  was  no  contntct  originally 
on  the  part  of  the  plaintiff  to  take  any  shares  in 
the  company,  but  simply  to  put  himself  in  a  position 
of  being  entitled  in  respect  of  the  scrip  certificates 
which  he  held,  to  come  in  at  any  time,  when  he 
should  receive  due  notice  that  registration  was 
about  to  take  place.  Well,  in  this  case,  that  notice 
the  plaintiff  never  received.  There  was  no  public 
or  general  notice  given  to  the  world  nor  any  parti- 
cular notice  given  to  him  that  on  such  and  such  a 
day  he  must  come  in  to  be  registered  on  pain  of 
forfeiting  the  advapta^es  of  his  scrip  certificates, 
together  with  the  amount  he  had  paid  on  purchas- 
ing them.  The  plaintiff  had  orit^inally  bought  650 
shares,  and  had  since  sold  150.  Whatever  shares 
ho  possessed,  the  diretors  put  him  down  for  500 
shares  on  the  register,  which  is  in  a  rather  siogular 
and  irregular  state.  There  seems  to  have  been  a 
notion  that  he  was  liable  in  1865,  and  an  action 
wag  brought  in  Jan.  1866 ;  and  in  Feb.  1866,  the 
entry  was  made  in  the  book.  He  put  in  a  two-fold 
plea  to  that  action  at  onoe.  He  s^id  he  had  never 
been  a  shareholder  at   any  time  whatever,  and 


he  never  had  subscribed  ;  and  he  further 
said  that  he  was  not  then  a  shardiolder. 
That  plea  being  pnt  in,  things  hare  remained  in 
the  same  state  ever  since.  This  gentleman,  on  the 
•ne  hand,  held  the  company  complete^  at  arms 
length  about  the  500  shares,  by  nis  saying:  "I 
never  was  a  shareholder  at  all,  and  further,  I  was 
not  a  registered  shareholder  at  the  date  of  the 
call,"  which  is  true,  because  he  was  not  entered  on 
the  register  until  February ;  and  it  may  well  be 
that  the  directors,  on  the  other  hand,  seeing  that 
blot,  thought  that  that  was  sufficient,  and  took  no 
further  steps  in  the  action.  In  all  subsequent 
matters  that  action  was  stiU  pending,  and  that  plea 
still  imdetermined.  Then  there  took  place  some 
very  extraordinary  acts  on  the  part  of  the  plaintiff. 
First,  I  think  it  very  extraordinary  that  he  retained 
those  certificates,  and  did  not  at  once  go  to  the 
company  and  say :  "  I  do  not  intend  to  te^e  these 
shares,  therefore  I  will  have  nothing  more  to  do 
with  your  certificates.  I  don't  intend  to  hold  yonr 
shares ;  they  are  yours,  and  you  may  do  what  you 
please  with  them,  and  I  have  renounced  all  right 
and  interest  to  make  application  for  shares." 
Further  than  that,  he  did  several  aots  which  I 
think  as  between  himself  and  third  parties  mi^ht 
have  had  very  unfavourable  consequences  for  hmu 
First,  he  attends  a  meeting  in  May  1866 — ^jnst  a 
month  or  two  after  he  put  in  his  plea — which 
turns  out  to  be  a  meeting  of  shareholders,  and 
he  then  subscribes  his  name,  on  entering  the 
room,  to  a  paper  which  is  headed  "Kames  of 
Shareholders."  His  explanation  is  that  there  was 
a  Mr.  Williams  (who  so  far  bears  him  out  as  to 
this  part  of  the  controversy)  who  was  raising 
questions  on  the  part  of  the  scripholders  as  to 
tne  mal-appropriation  or  misappropriation  of  their 
money  by  the  directors ;  that  he  attended  at  the 
request  of  Williams,  thinking  it  was  entirely  a 
meeting  of  scripholders,  who  had  a  right  to  ask 
questions,  and  that  on  entering  the  door  a  man 
asked  him  to  sign  his  name  to  a  paper,  and  then 
and  there  he  signed  it.  Then  he  says  somebody 
got  up  and  explained  that  it  was  not  a  meeedsg 
of  scripholders,  but  a  meeting  of  shareholders, 
and  that  no  scripholder  would  be  allowed  to 
address  the  meeting.  "  Thereupon,"  he  says,  "  I 
abstained  from  havmg  anything  more  to  do  with 
the  meeting."  However,  it  does  not  quite  rest 
there,  because  in  subsequent  meetings  held  in  1867 
he  signs  two  proxies  for  Williams  which  are  clearly 
shareikolders  proxies,  and  which,  as  far  as  the 
evidence  goes,  seem  to  have  been  actually  used  at 
these  two  meetings.  Ha  says,  as  to  that,  "  I  still 
thought  I  was  forwardinp;  that  inquiry  into  the 
conduct  of  the  directors  with  regard  to  the  money 
of  the  scripholders."  That  may  account  in  some 
respects  for  his  holding  the  certificates  them- 
selves, because  if  he  were  about  to  exenbe  any 
right  as  a  scripholder  with  regard  to  the  mis- 
appropriation of  the  money  he  had  paid,  he 
woula  like  to  have  the  fact  of  that  beings  his  money 
satisfied,  by  produoiug  the  scrip  certifioates  them- 
selves for  which  ha  nad  made  the  payment  in 
question.  These  facte  are  realhr  very  strong,  and 
Ido  not  know  that  he  would  be  reUevedfrom  the  con- 
sequences  of  his  having  so  acted  if  it  were  between 
himself  and  third  parties.  Cp  to  this  time  I  an> 
bound  to  say  upon  the  evidence  that  he.  had  no 
direct  notice  that  his  name  had  been  entered  a»  a 
shareholder.  What  the  Master  of  the  Bolls  appeaw 
to  have  thought — and  I  confess  on  the  whole  it 
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seems  snuud  as  regwds  this  gentleman  and  the 
oompany — is  this :  it  may  be  true  that  these  are 
most  indiscreet  acts  to  haye  performed,  and  as 
between  the  plaintiff  and  third  parties  it  fronld  be 
very  difficalt  for  the  ocmrt  to  relieve  a  man  of 
mature  years  from  the  consequences  of  patting  his 
name,  even  in  a  hurried  way,  on  entering  a  room 
where  a  meeting  of  shareholders  is  to  be  held,  to  a 
document  headed  "List  of  Shareholders;"  and  still 
more  difficult  for  him  to  get  rid  of  the  oonseqnence 
of  his  having  signed  two  proxies,  which  seem  to 
have  been  actnally  used  as  shareholders'  proxies  ; 
bnt  still,  as  regards  the  contest  between  himself 
and  the  company,  the  company  have  to  make  out 
a  contract  as  between  him  and  themselves.  '  It  is 
not  third  parties  who,  seeing  his  name  on  the 
register  have  taken  prooeedings  against  him.  It 
is  next  to  impossible  to  say  that  these  acts 
so  done  by  him  have  made  him  an  acqui- 
escing party  to  a  new  contract,  when  yon 
find  that  his  signing  his  name  on  the  1st  May 
1866  in  the  list  of  shareholders  was  within  a  few 
weeks  of  his  having  pnt  a  solemn  plea  on  the 
record,  that  he  had  never  snbscribed,  and  that  he 
was  not  a  shareholder.  When  it  is  urged  that  if 
the  company  had  gone  on  prosperously  he  might 
nt  any  time  have  come  and  said,  "  Now  I  am  gomg 
to  demand  my  rights  as  a  scripholder,  and  I 
intend  to  bo  registered  as  a  shareholder ;  "  the 
company  might  have  turned  round  and  said,  "  You 
can't  do  that,  when  yon,  by  your  plea,  say  you 
have  entered  into  no  contract  with  us  as  a  share- 
holder and  that  you  are  not  upon  the  register  of 
shareholders."  It  must  be  remembered  that  it 
was  alleged  that  they  pnt  his  name  upon  the 
register  in  a  most  improper  manner,  nor  is  there 
any  very  satisfactory  account  of  how  the  registra- 
tion was  made.  As  regards  the  delay  in  filing  the 
bill,  I  think  that  is  entirely  covered  by  the  oorres- 
spondencc  which  took  place  between  the  parties. 
I  am  of  opinion  that  the  plaintiff  is  not  to  be  held 
to  have  entered  into  any  new  engagement,  and 
that  he  is  entitled  to  be  relieved  from  the  conse- 
quence of  farther  pressure  and  to  have  his  name 
erased  firom  the  register  of  shareholders.  I  think, 
therefore,  on  the  whole,  that  the  Master  of  the 
Kolls  has  come  to  a  sonnd  conoln  jion,  and  that  I 
must  dismiss  this  appeal  with  costs. 

Solicitor  for  the  plaintiff,  C.  W.  BommtfU. 

Solicitors  for  the  company,  Hnr/ord  and  Tcujlor. 


Dee.  6,  7,  8, 11,  mid  22, 1871. 
(Before  the  Lobd-Chaxcellor  (Hatherley). 

TUBXER  V.  COLUXS. 

B«elxfication ofteitleutent — DcliiercUe  ado/ settlor — 
Undue  injltience — Profeggional  advice — Delay  in 
teehing  relief. 

A  ton,  when  at  the  age  of  twenty-one,  and  whih  re- 
tiding  toi/''.  hit  fattier,  made  a  tetUement  in  favour 
of  hit  faihei;  who  was  at  the  time  in  receipt  of  a 
comparaiively  small  income,  wltereat  (lie  ton  was 
in  (Muent  eircnmttaneet.  Fourteen  years  after- 
wards  the  ton  filed  a  bill  to  set  aside  the  setflemeiU 
on  the  ground  of  hit  youth,  inexpeiienee  in  bust- 
neti,  want  of  proper  advice,  and  undue  influence 
on  the  part  of  hit  father  at  tlie  time  of  Ut  execu- 
tion. 

Bdd,  ihat  the  tettle^nent  might  have  been  tet  atide  on 
ike  ground  that  the  ton  Kad  not  had  adequate  pro-  j 


tection,  but  for  tubiegiiettt  delay  in  filing  the  bill. 
The  delay  hoteever  did  not  affect  the  power  in  the 
setUemeiU  given  to  the  father  to  revoke  the  frtiefs  of 
a  part  of  the  property  and  to  deal  wUh  it  at  he 
pleated.  That  was  an  unreatonable  poicer  and 
must  be  struck  out. 
The  principles  upon  which  the  court  interferes  to  set 

aside  family  arrangements  staled. 
Tms  was  an  appeal  by  the  plaintiff  from  a  decision 
of  Malins,  \.C.  The  facts  and  arguments  are 
fully  stated  in  a  notice  of  the  case  at  another  stag© 
{sup.  p.  264),  and  in  a  report  of  the  proceedings 
before  the  Vice-Chancellor  (sup.  p.  374).  The  suit 
was  instituted  to  rectify  a  settlement  made  by 
John  Turner  Turner  in  fevour  of  his  father,  John 
Tharp  Burton  Phillipson,  on  the  ground  that  at 
the  time  of  his  executing  the  settlement,  the  son 
had  but  lately  come  of  age,  was  residing  with  his 
fiither  and  under  his  innnencc,  was  totally  inex- 
perienced in  matters  of  business,  had  no  proper 
legal  advice,  and  was  on  the  eve  of  his  marriage. 
The  defendant's  contention  was  that  the  settlement 
was  executed  with  the  full  knowledge  and  acqui- 
escence of  the  plaintiff,  and  under  proper  advice ; 
and  that,  having  regard  to  the  relative  position  in 
life  of  the  father  and  son,  the  settlement  was  not 
unreasonable. 

Cole,  Q.C.  and  F.  0.  Haynes,  for  the  appellant, 
cited  the  following  authorities : 
Archer  V.  Bniiton,  7  Bear.  551 ; 
Baker  v.  Bradity,  7  De  O.  M.  AQ.SdT; 
0«oke  V.  Uonotte,  15  Beav.  284 ; 
Couttt  V.  Aeworlh,  21  L.  T.  Bep.  N.  &  224 ;  L.  Rep. 

8  £q.  558 ; 
Savery  y.  King,  5  H.  L.  Ca«.  627  i 
Hoghtonr.  Hoghlon.  15  Beav.  278 ; 
tVolUuUm  v.  Tnba,  21  L.  T.  Bep.  N.  S.  449 ;  L.  Bep. » 

Eq,44j 
Evanlt  V.  Everiit,  23  L.  T.  Bep.  N.  S.  136 ;  L.  Bep.  10 

£q.  405 ; 
Dimidate  y.  DiimJale,  3  Dr.  556 ; 
Hatch  y.  Hatch,  9  Ve«.  892 ; 
Greiley  v.  Jtoaaletj,  4  De  O.  &  J.  78 ; 
Brown  v.   Kannadtj,  9  L.  T.  B«p.  N.  S.'  SOe  ; .  33 

Beay.  133  ; 
Taibot  T.  UtanifoHh,  1  J.  &  H.  484 ; 
Wright  v.  Yanderplank,  3  De  G.  M.  &  0. 133 ; 
Hartopp  T.  Uartopp,  21  Beav.  258  ; 
Jenner  v.  Jenntr,  2  QiS.  232  ;  2  De  O.  F.  A  J.  859. 
Sir  B.  Palmer,  Q.C,  GUitte,  Q.C,  Fry,  Q.C.^ 
Chifty,  and  Dale,   for    the    defendants,    referred 
to: 

PhilUpum  y.  Kerry,  9  L.  T.  Bep.  N.  8. 40 ;  32  Beav. 

C28; 
Jarratt  t.  Aldham,  22  L.  T.  Bep.  N.  S.  192 :  L.Bep.» 

£q.463; 
Lisler  t.  Hodgson,  L.  Bep.  4  Eq.  30; 
miner  v.  Harewood,  18  Yes.  259 ; 
Kinehant  v.  Kir,ehant,  1  Bro.  C.  C.  369 ; 
Hegkton  y.  Hoghlmi  (tup.). 

The  Lord  Chaxcbllor  (Hatherley). — This  is  a 
suit  by  a  son  to  set  aside  certain  portions  of  a  deed 
which  he  describes  as  having  been  obtained  from 
him  by  undue  influence  on  the  part  of  his  father 
soon  after  his  coming  of  age.  'I'he  Vice-Chancellor 
seems  to  have  felt  no  difficulty  either  with  regard  to 
the  incipient  oharaoter  of  the  transaction,  or  to  the 
question  of  the  time  to  which  the  son  has  delayed 
making  his  remedy.  With  regard  to  the  character 
of  the  transaction  in  its  inception,  the  Vice-Chan- 
cellor has  dealt  with  the  question  in  such  a  manner 
as,  I  confess,  has  occasioned  me  considerable 
anxiety  and  labour,  in  a  thorough  examination  of 
the  case,  to  see  how  far  it  was  possible  to  give  way 
to  the  views  taken  by  the  court  briow.  Nothing 
can  be  more  important  than  the  jnrisdiction  so 
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long  asserted  and  upheld  hj  the  court  in  watching 
over  and  protecting  those  who  are  placed  in  a 
situation  to  require  protection  as  against  the  acts 
of  persons  who  are  their  protectors,  by  which  the 
protector  obtains  any  benefit  to  himself,  and  in  all 
of  which  cases  it  has  ever  been  held  that  the  court 
regards  the  transaction  with  jealousy.  As  laid 
down  by  the  Master  of  the  Kolls  in  Hoghton  t. 
Hoghton,  two  things  are  required  to  be  done  where 
there  is  the  relation  of  parent  and  child.  When  a 
deed  has  been  obtained  by  which  a  parent  secures 
any  benefit  to  himself,  you  have  first  to  see  that 
the  deed  was  the  real  and  actual  deed  of  the  child, 
and  was  intended  by  the  child  to  have  the  opera- 
tion which  it  has ;  and  secondly,  you  are  not  to  be 
content  with  that,  but  you  are  to  see  how  that  in- 
tention was  produced.  From  the  very  first,  I  cer- 
tainly see  things  which  I  do  not  like  in  the  dealing 
with  the  young  man  and  his  property.  Whilst  he 
was  a  ward  in  Chancery,  some  arrangement  was 
made  about  the  purchase  of  an  estate  called 
Bramshaw  by  the  trustees,  an  estate  on  which  it 
seemed  that  all  the  parties  desired  to  dwell.  There 
is  no  objection  to  the  purchase  of  that  property, 
but  what  I  do  not  quite  like  is  this :  When  the  son 
was  twenty  years  of  age,  and  a  ward  of  court,  he 
was  allowed  to  sign  a  paper  by  which  in  case  there 
should  be  any  impropriety  in  the  purchase  of  this 
house,  and  some  other  smaller  things  which  had 
been  done,  he  should,  upon  coming  of  age,  make  it 
good.  Binding  down  a  young  man,  before  he 
attains  his  age,  to  do  anything  at  all  which  affects 
his  property,  however  unimportant  it  may  be,  is 
not,  I  think,  a  right  course.  With  regard  to  the 
deed  which  is  sought  to  be  set  aside,  the  Vice- 
Chancellor  seems  to  think  it  an  extremely  reason- 
able provision.  No  doubt  the  law  has  said  that 
there  is  nothing  to  prohibit  a  child  making  a  gift 
to  a  parent  if  all  the  jealousy  of  the  law  is  satisfied, 
and  it  is  found  not  only  to  have  been  his  intent, 
but  that  that  intent  was  produced  without  the  aid 
of  any  influence  on  the  part  of  the  parent,  that 
advice  is  given,  and  that  it  is  made  with  the  full 
approbation  of  somebody  who  is  an  independent 
adviser.  But  as  regards  the  abstract  reasonable- 
ness of  the  settlement  under  all  the  circumstances 
of  the  case,  I  cannot  support  the  view  of  the  Vice- 
Chancellor.  It  is  not  as  if  the  lyoung  man  had 
7000i.  a  year.  He  had  only  1200J.  a  year,  and 
when  the  transaction  began,  it  was  extremely 
probable  that  he  would  marry.  I  do  not  say 
that  merelv  because  he  did  marry,  but  it  was 
a  very  probable  thin§  to  do.  Then  what  would 
have  oeen  his  situation,  having  made  over  the 
whole  of  this  property  to  his  &ther,  and  being 
considerably  in  debtP  Here  he  was  with  a  pro- 
bability of  marrying,  so  that  he  might  well,  before 
h«_  was  twenty-five  years  of  age,  have  had  two 
children  and  all  the  other  contingencies  of  life  on 
him.  It  was  also  not  impossible  he  might  die,  and  in 
that  state  of  things  he  would  be  in  actual  debt  as 
against  his  estate ;  and  there  would  be  for  his  own 
children,  if  he  had  more  than  two,  only  the  sum  of 
50001. ;  ho  would  only  have  the  600Z.  jointure  for 
his  widow ;  and  the  arrangement  he  had  thus  made 
would  give  to  his  stepmother  for  her  jointure  a 
provision  of  somewhere  about  lOOOl.  a  year,  and  to 
his  half-sister  an  income  for  her  life  considerably 
more  than  the  amount  which  his  own  younger 
children  would  be  receiving.  Now  I  cannot  say 
that  that  was  a  thing  which  prima  fade  I  should 
are  called  a  reasonable  or  prudent  agreement. 


One  word  on  what  I  apprehend  to  be  the  law 
upon  such  a  matter  as  this.  There  are  one  or 
two  considerations  which  the  Yioe-Chancellor 
seems  to  have  been  influenced  by  in  his  judgment 
which  I  cannot  help  saying,  although  with  great 
deference,  appear  to  me  to  nave  no  bearing  on  the 
case  whatever.  The  Vice-Chancellor  seems  to 
have  been  struck  with  those  expressions  about 
re-settlement  and  fomily  arrangements  and  with 
the  cases  which  were  referred  to  by  counsel  on 
that  subject.  I  do  not  think  those  cases  have 
anything  whatever  to  do  with  the  matter.  This 
case  does  not  partake  in  the  slightest  degree  of 
the  character  of  a  re-settlement  of  family  estates 
or  family  property.  The  son  is  giving  back  to  the 
father  wlmt  ne  had  advanced  to  the  extent  the 
deed  contemplated,  but  as  regards  his  mother's 
property  he  takes  literally  no  interest  whatever 
in  it.  It  is  not  a  re-settlement  of  it,  but  it  is  an 
absolute  sweeping  of  it  away  from  the  son  and 
handing  it  over  to  the  stepmother  and  the  half- 
sister.  The  cases  of  re-settlement  that  have  been 
referred  to  are  cases  in  which,  for  the  preservation  di 
estates  in  femilies,  as  soon  as  the  nrst  son  comes 
of  age,  or  after  marriage  if  he  marry  before 
he  comes  of  age,  the  father  makes  an  arrangement 
by  which  he  aUows  him  an  income  upon  a  re- 
settlement of  the  estate  to  the  son  for  life,  with 
ordinary  remainder  over,  just  as  the  father  took 
the  estate  when  he  himself  married.  The  obser- 
vation of  the  Master  of  the  Bolls  in  Hoghton  v. 
Hoghton  is  a  very  just  one.  Parental  influence 
may  be  rightly  exercised  for  the  benefit  of  the 
child,  and  is  continually  rightly  exercised,  and  this 
court  regards  it,  as  it  regards  all  these  cases  of 
fiamily  arrangements  and  resettlements  for  the 
benefit  of  the  child,  as  an  integral  member  of  the 
family,  in  this  way,  that  the  ■  father's  influence 
should  be  exercised  in  that  manner;  but  if  the 
father  himself  takes  a  benefit,  then  arises  that 
jealousy  of  the  law,  in  which  regard  ia  to  be  paid 
to  the  circumstances  of  the  position  of  the  father 
and  child,  and  you  have  to  consider  how  the  child's 
intention  was  produced.  Provided  he  had  the 
intention  which  the  instrument  describes,  still  the 
question  arises,  how  has  that  intention  been  pro- 
duced; because  influence  is  a  thing  which  is 
assumed  as  between  the  father  and  chud,  and  it  is 
thrown  npon  the  father,  if  he  takes  any  benefit, 
and  exercises  any  influence  he  possesses  over  the 
child  for  his  own  benefit,  to  prove  what  is  called 
the  "  righteousness "  of  the  transaction ;  and  the 
court  has  to  see  that  every  proper  protection  is 
thrown  around  the  child,  and  tnat  the  child  has  de- 
liberately and  advisedlv,  and  under  protection,  done 
that  by  which  his  father  has  obtained  a  ben^t. 
[After  a  review  of  the  evidence  in  connection  with 
the  earlier  part  of  the  transaction  his  Lordship 
continued :] — I  think  it  is  impossible  to  say  that 
the  son,  having  given  up  his  reversionary  interest 
in  property,  subject  no  doubt  to  the  possible  power 
of  the  father  of  substituting  a  child  of  his  own  for 
himself,  amounting  nearly  to  30,000Z.  altogether, 
was  adequately  protected,  when  he  only  had  for 
his  protection  a  oarrieter — Mr.  Maonaghten— who 
tells  you  that  he  gave  no  instructions  on  his  behalf. 
and  who  is  careful  to  say,  on  advising  upon  the 
bill,  that  assuming  the  son  to  be  desirous  of  giving 
up  the  whole  property.and  assuming  the  deed  to  be 
a  proper  deed,  he  so  advised  the  son.  What  previoM 
conversation  passed  he  cannot  take  upon  hhnew 
to  say.     (le  aavised  the  son  to  execute  the  deed, 
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because  he  thought  the  deed  a  proper  one ;  bat  he 
does  not  tell  you  he  was  aware  of  all  the  circum- 
stances, especially  the  two  important  ones  of  the  son 
being  in  debt,  and  the  exact  position  in  which  he 
stood  under  Mr.  Turner's  will.  But  what  happened 
afterwards  P  An  epitome  of  the  deed  was  sent 
to  the  son  and  to  tne  father,  which  epitome  the 
Vice-Chancellor  relied  greatly  upon,  as  showing 
that  the  son  must  have  known  that  the  whole  of  the 
property  in  the  settlement  was  included  in  it,  and 
must  have  known,  in  fact,  all  that  thereby  appeared 
as  to  the  trust.  Now,  as  regards  the  epitome,  I 
certainly  agree  with  the  Vice-Chancellor  in  think- 
ing that  it  gave  the  son  knowledge  of  what  was 
contemplated  to  bedone,and  that  Mr.Macnaghten's 
evidence  on  the  point  shows  that  the  son  knew  the 
whole  property  was  settled,  and  intended  to  be 
settled.  But  what  a  curious  state  of  things  arises 
npon  this  epitome.  Before  the  transaction  is  com- 
plete, the  father  in  a  very  remarkable  letter  written 
just  as  his  son  was  engaged  to  be  married,  men- 
tions the  fact  of  the  proposed  marriage  and  says, 
"  If  you  do  not  get  this  deed  done,  perhaps  we 
shall  not  get  it  done  at  all " — a  very  significant 
remark.  Every  father  of  course  must  feel  that  his 
son's  marriage  must  make  a  difference  with  regard 
to  the  extent  of  his  bounty.  In  this  state  of  circum- 
stances I  should  have  felt  very  great  difficulty  in 
saying  that  a  deed  of  this  kind  could,  from  its  in- 
ception, have  been  sustained  as  against  the  son  if 
he  had  come  soon  after  his  marriage,  to  complain 
of  it.  The  Vice-Chancellor,  however,  was  evi- 
dently Influenced  by  another  consideration  which,  I 
think,  has  had  undue  weight  upon  his  mind.  Evi- 
dence was  given  to  show  that  the  son  was  not 
likely  to  be  subject  to  undue  influence.  It 
was  said  he  was  very  obstinate  and  a  man  of 
determined  will,  and  to  prove  this  it  was  alleged 
that  the  young  man  on  a  certian  occasion,  when 
remonstrated  with  on  his  extravagant  habits,  to 
show  his  independence  of  spirit,  took  a  52.  note 
and  burnt  it  in  the  flame  of  a  candle,  and  then  he 
took  another  51.  note  and  burnt  it  in  the  same  way, 
and  threw  a  jewelled  ring  into  the  fire.  It  appears  to 
me  that  if  ever  there  was  a  person  requiring  ex- 
treme protection,  it  is  a  person  who  could  do  such 
absolutely  absurd  acts  as  these.  No  doubt  there  are 
plenty  of  people  in  this  world  whom  it  is  difficult  to 
drive  but  whom  anybody  can  lead.  It  is  well  known 
that  people  who  are  generally  most  difficult  to  drive 
are  usually  about  the  most  easily  to  be  led  by  those 
who  understand  them.  When  we  talk  of  "parental 
influence,"  the  primary  idea  present  to  the  mind  of 
the  court  is  not  terror  and  coercion,  but  that  kind- 
ness and  affection  which  may  bias  the  child's  mind 
and  induce  the  child  to  do  that  which  may  be  highly 
imprudent,  and  which,  if  he  were  properly  protected 
he  would  never  do.  Another  remark  was  made  and 
strongly  insisted  upon  as  to  the  form  in  which  the 
case  came  before  the  court.  It  was  said  that  it  came 
as  a  suit  in  form,  admitting  a  large  portion  of  the 
deed  to  have  been  within  the  intent  and  object 
of  the  plaintiff  when  it  was  executed ;  only  quar- 
relling with  a  portion  of  the  deed  aa  containing 
sometning  he  never  conceived  in  his  own  mind, 
and  saying  nothing  about  undue  influence.  That 
observation  can  hardly  be  borne  out  if  you  look  to 
the  whole  state  of  the  pleading.  The  original  bill 
stated  that  the  plaintiff  had  attained  his  age ;  it 
stated  the  dates  of  making  the  deed,  that  he  was 
acting  with  the  father,  and  the  execution  of  the 
deed  immed  lately  after  he  came  of  age  and  imme- 


diately after  he  was  engaged  to  be  married.  When 
these  facts  were  stated,  everything  was  stated  as 
to  the  undue  influence.  The  court  assumes  the  influ- 
ence, and  the  undueness  of  its  exercise  is,  of  course, 
the  thing  to  be  proved.  Although  I  am  satisfied  the 
plaintiff  knew  that  all  the  property  was  comprised 
m  the  deed,  I  am  not  at  all  satisfied  that  he  had 
explained  to  him  the  singular  provision  which  was 
ultimately  inserted  with  regard  to  the  power  which 
does  not  appear  in  that  shape  in  the  epitome 
itself.  It  seems  to  me,  if  he  had  come  forward 
in  the  first  instance  with  this  deed,  he  would 
have  been  in  a  Iposition  in  which  I  could  not 
have  agreed  with  the  Vice-Chancellor  either 
that  it  was  a  proper  and  reasonable  deed  in  iteelf 
or  that  the  young  man  was  under  no  influence, 
because  he  was  of  an  obstinate  character  and  dis- 
position, or  that  the  court  had  in  any  way  that 
which  onght  to  satisfjr  it  with  regard  to  the  com- 
plete shelter  and  protection  the  son  had  received, 
regard  being  had  to  Mr.  Macnaghten  not  knowing 
alithe  circumstances  of  the  case.  Now  I  come  to 
that  part  of  the  case  which  has  occasioned  me  great 
trouble  and  anxiety  with  reference  to  what  has 
been  done  by  this  young  man  since  the  execution 
of  the  deed.  The  deed  is  executed  in  1855,  when 
the  plaintiff  is  nearly  twenty-two,  and  just  at  the 
very  moment  of  his  marriage,  and  he  and  his  wife 
are  content  to  reside  with  his  father  and  step- 
mother very  happily  until  1860.  What  the  court 
looks  to  is  whether  a  time  has  arrived  at  which  he 
has  ample  opportunity  for  consideration  and  ample 
means  of  disputing  the  deed  if  he  thinks  fit ;  and 
is  he  free  from  the  original  influence  under  which 
the  deed  was  executed.  As  regards  the  means  of 
getting  advice,  of  course  they  were  very  abundant, 
if  he  had  been  seriously  minded  to  set  aside  the 
deed,  up  to  1860,  The  correspondence  shows  that 
in  1862  the  plaintiff  expressed  an  intention  of  dis- 
puting the  deed;  however,  nothing  is  done,  and 
the  matter  goes  on  during  seven  years,  during 
which  he  must  have  been  in  a  condition  to  take 
any  steps  he  thought  fit  with  regard  to  disputing 
the  deed,  and  with  the  means  of  obtaining  abundant 
advice  on  the  subject.  The  ground  otany  dclaj 
therefore  fails  altogether.  Let  us  consider  what  is 
the  right  course  to  be  taken  in  a  matter  of  this 
kind  as  between  father  and  child.  In  Wi-ighl  v. 
Vanderplank  the  doctrine  laid  down  goes  a  long 
way  to  show  that  the  intention,  if  it  existo,  should 
be  put  into  effect  at  once.  What  the  court  justly 
observes  in  that  case  is,  that  when  once  the  in- 
fluence is  Over,  this  court  expecte  steps  to  be  taken, 
especially  in  regard  to  family  matters,  in  order  that 
persons  may  know  what  line  of  conduct  they  are 
to  adopt  with  respect  to  a  transaction  which  is,  or 
may  be,  subject  to  be  impugned.  In  Wrif/hi  v. 
Vandei-plaiik  no  doubt  there  was  the  additional 
circumstance  that  the  child  never  impeached  it, 
and  I  quite  admit  that  makes  a  veiy  broad  dis- 
tinction. I  am  not  citing  Wrighl  v.  Vanderplank 
as  carrying  me  to  the  full  extent  of  what  I 
am  now  stating,  but  to  show  that  it  is 
not  a  reasonable  thing  for  the  court  to  allow 
a  child  to  hang  this  sort  of  sword  over  the 
parent's  head,  and  to  say,  "  Whenever  I  think  fit 
yon  are  at  my  mercy,  and  I  intend  to  deal  with  yoa 
as  I  shall  think  proper  from  time  to  time.'  I 
apprehend  that  the  court  requires  a  person  to  be 

Srompt  in  asserting  his  rights  in  a  case  of  this 
escnption,  where  the  whole  conduct  of  life  of 
the  father  is  framed  upon  the  supposition  that  the 
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property  is  in  the  state  in  wliieh  it  is  until  it  is 
oispated,  and  that  the  father  ghonld  not  be  allowed 
to  go  on  until  he  is  between  sixty  and  seTent^- 
years  of  age  thinking  that  there  is  a  certain  provi- 
sion for  his  wife,  and  then  to  find  out,  in  his 
seventy-tliird  year,  that  he  has  been  mistaken. 
Tliat  IS  not  a  right  or  reasonable  course,  as  it 
seems  to  me,  and  it  certainly  is  one  which  this 
court  has  never  sanctioned.  On  that  part  of  the 
case  I  agree  with  the  Vioc-Chancellor  to  a  certain 
extent.  Now  there  is  one  pomt  remaining.  I  am 
clear  that  the  power  by  which  the  father  on  a  third 
marriage  could,  if  he  thought  fit,  at  once  appoint 
the  whole  fund  to  himself,  in  its  extent  and 
in  the  manner  in  which  it  is  framed,  was 
never  before  the  son  in  any  way,  nor  before 
Mr.  Mncnaghten.  Undonbte<lly  there  was  nothing 
of  that  sort  ever  explained  to,  or  known  to.  the 
son  from  the  beginning  to  the  end.  Then 
what  is  the  right  thing  to  do  in  such  a  case  as 
that  ?  The  son  comes  here  originally  to  deal  par- 
tially with  the  deed.  As  far  as  regards  the  plain- 
tiff, therefore,  I  have  no  difliculty.  It  has  always 
been  said,  and  rightly,  that  you  have  great  diffi- 
culty in  reforming  voluntary  deeds,  because  tlie 
.whole  being  voluntary  you  cannot  settle  what  the 
intention  was  in  such  a  case,  if  the  thing  turns  out 
in  any  way  to  be  contrary  to  what  was  arranged 
between  the  parties  at  the  time;  you  can  do 
nothing  with  it,  but  yon  must  set  the  whole  deed 
aside.  Li  lloijhtmi  v.  Hoghton  the  whole  deed 
was  set  aside  accordingly.  But  the  son  comes 
hero  and  says  :  "  I  agree  I  intended  to  settle  %11 
my  father's  fortune.  I  agree  that  Brarashaw  was 
to  be  settled  in  the  way  it  was  settled,  subject  to 
the  question  of  this  ultimate  power,  as  to  which 
the  deed  does  not  affect  Bramshaw,  but  only 
affects  the  13,000/.  of  the  Turner  property,  and  to 
let  the  deed  stand  as  to  that.  I  agree  all  that  was 
intended,  and  I  agree  that  my  half-sister  and  step- 
mother shoidd  have  the  interest  they  had,  not 
in  the  whole  property,  but  in  the  rest."  Now 
Jiaving  come  to  the  conclusion  that  the  'Son 
was  well  aware  of  its  being  the  whole,  and 
that  he  is  too  late  to  question  that  part 
of  the  case,  it  appears  to  me  that  I  still  have 
a  power  as  ngamst  him,  and  as  against  the 
defendant  also,  of  striking  out  of  the  deed  the 
power  which  is  introduced  on  behalf  of  the  father 
in  the  event  of  his  then  wife  dying  in  his  life- 
time. It  was  said  thut  that  was  not  a  matter  of 
any  conseouence,  but  it  has  a  bearing  upon  the 
-onestion  of  delay,  because  the  question  of  delay 
ooes  not  strike  at  this.  All  the  observations 
made  about  delay  are  inapplicable  to  the  intro- 
duction of  this  power,  which  seems  to  me  to 
have  been  introduced  in  a  juost  improper  manner. 
What  I  think  it  right  to  do  unon  the  whole  case 
is  this — to  vary  the  decree  of  tuc  Vice-Chancellor 
in  that  respect  by  striking  out  of  it  the  power 
g^en  to  the  father  to  appoint  the  13,0002.,  in  the 
event  of  his  surviving  Mrs.  Phillipson  in  manner 
in  the  deed  mentioned ;  and  I  should  think  that 
as  regards  the  co.sts  of  all  the  other  parties  I  can 
make  no  difference  in  the  decree.  I  do  not  deal 
with  anything  affecting  the  other  parties,  but  I 
think  this  is  not  a  case  in  which  the  father  ought 
to  have  costs,  and  I  am  rather  surprised  that 
he  should  ever  have  asked  fur  costs,  having  had 
the  reversion  of  30,000/.,  and  considering  the  way 
in  which  he  is  dealt  with  by  the  son.  As 
regards  the   costs  of  all  the  other  parties    they 


must  come  out  of  the  fund  as  before.    No  costs 
of  the  appeal. 

Solicitors :  Leman,  Orovet,  and  ieiiwn ;  D~'k 
and  Sti-elton. 

V.C.  WICKSBTS'  COUKT. 

Beportad  by  Eowabd  Wixslow,  E«q.,  Borristervt-Law. 

Km.  22  ami  Dec.  0,  1871. 
BouRPix  f.  Greeswood. 
Pi-hfor  ntiit  rrcdHor — rroinUsnry  note — Indin-Bi'i.i'.it 
-  -Arliiotrh'd{i»ient — Lord  Tenlenlen'f  Ad  (9  (/to. 
4  c  14) — Slalnte  of  Llmiltttlnn. 
In  1846  B.  advaiic'd  to  L.  SOO/.,  o,t  fh>'  teainUj  ./ 
a  prom  !i>sor;i  note,  paijahh'  io  him  gulf  or  liiexrh':. 
B.  died  ill  IS&i  ivltlioiif  hin-hnj  rrijnirfd  paijMrut 
nffhf  iiofr,  and  ito  sti'-pn  ircn:  takm  in  rffr-renrc  h 
it  imtil  1866,  k/ioi,  oh    lln-   appliration  of  B.'i 
iri</mc,  L.  aJterrd  the  d^itf  ou  the   note  front  ISMo 
to  1866,  and  indorsed  hit  name  on  the  Imck.    B.'i 
ii'idon-  died  in   1868,  a}id  L.  in  1869.     Oil  a  tvit 
hy  the  e.,vee>itor  of  B.'f  widoiv  and  the  dcrirative 
exeentor  of  B.,    ar/ainst  the  ej:eciUor  of  L.  to 
enforce  payment  of  the  note. 
Held,  that  there  had  been  a  sufficient  arhnmrhdo- 
went  vithin  Lord  Tenterdeu  s  Act,  and  thai  tkf 
■note  ^raa  not  hanrd  hy  the  Stntute  of  Umitatina. 
This  was  a  creditor's  suit.    The    question  wm 
whether  a  debt  of  .">00/.  was  barred  by  the  Statute 
of  Limitation.     The  facts  were  these  :  Some  thirty 
or  forty  years  ago  M.  Dominic  Francis  Bonidin 
lent  the  Rev.  William  Henry  Langley,  who  was 
then    in   necessitous  circumstances,  considerable 
Slims  of  money  without  security.    In   1846,  in 
making  a  ftirthcr  advance  of  a  sum  of  50(>/.  M. 
Bonrdin  took  for  it  a  promissory  note  payable  to 
himself  or  his  wife.    M.  Bourdin  died  m  1863 
without  baring  required  payment  of  the  note,  «iid 
no  steps  were  taken  in  reference  to  it  until  186<). 
when,  on  the  application  of  Madame  Bourdin  for 
(as  it  was  presumed)  payment  of  the  note,  Mr. 
Lanijley  altered  the  date  of  the  note  from  1846  to 
1866,  and  indorsed  his  name  on  the  beck  of  it. 
Madame  Bonrdin  diod  in  1868,  leaving  her  son, 
the    plaintiff,   her   executor.      Subsequently  Mr. 
Langley   succeeded    to   projwrtrv'   worth    scvetsl 
thousand  pounds,  and  died  in  1869,  leaving  the 
defendant  his  executor  and  devisee.    Application 
was  then  made  to  the  defendant  for  payment  of 
the  note,  and  on  his  declining  to -admit  the  de- 
mand, the  present  suit  was  instituted. 

The  question  was  whether  Mr.  Langley'* 
indorsement  in  1866  was  a  sufficient  acknow- 
ledgment, under  Lord  Tenterdeu's  Act,  to  prevent 
the  debt  being  barred  by  the  Statute  of  Limita- 
tion. 

Karsldke,  Q.  C.  and  E.  Cutler,  for  the  plaintiff, 
contended  that  the  case  came  within  Lord  Tenter- 
den's  Act.  In  addition  to  the  alteration  in  the 
date  of  the  note,  which  in  itself  was  sufficient 
to  bring  it  under  the  statute,  there  was  the  indorse- 
ment. True,  the  indorsement  was  on  the  back 
of  the  note,  but  that  did  not  signiftr ;  the  effect 
was  to  revive  the  old  note,  and  to  acknowledge  it 
within  the  meaning  of  the  statute.  They  referred 
to 

Chtshjn  r.  VaXlnj.  4  T.  *  C.  238  ; 
Blanckenhagen  v.  Blvndell,  2  B.  &  A.  417; 
Sart  V.  Prendergaat,  14  M.  &  Yf.  741 ; 
Z>ar6y  and  fio«ii>i;rt«(,  49 ; 
Hemmings  {Biekiusoit,  Q.C.  with  him),  for  th» 
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defendant,  contended  that  the  debt  was  barred  by 
the  Statute  of  Limitatdon.  There  was  no  ackuow^- 
ledgment  within  Lord  Tenterdeu's  Act ;  but, 
assuming  that  there  was,  and  that  the  note  waa  so 
far  good  as  a  promissory  note,  it  must  fail  for  want 
of  being  snfiBciently  stamped.    He  cited : 

Jone$  T.  Byder,  4  M.  &  W.  32  ; 

Baekham  t.  ltarriott,2  H.  &  If .  196 ; 

Hamelin  r.  Bruck,  9  Q.  B.  306  ; 

Mathewt  t.  Qoodday,  5  L.  T.  Bep.  N.  S.  572. 
Karslake,  Q.  C.  in  reply, 

Jttdgment  reserved. 

Bee.  9. — ^The  Vice-Cuancellok. — This  is  a  credi* 
tor's  suit,  and  the  only  question  is  whether  the 
document  in  respect  of  which  the  plaintiff  sues  is 
barred  by  the  statute.  The  Rev.  William  Henry 
Langlcy  gave  to  Dominic  Francis  Bourdin,  who 
had  lent  him  money,  a  promissory  note,  dated  the 
6th  Jan.  1846,  by  which  he  promised  to  pay 
Dominic  Francis  Bourdin  or  Sarah  Matilda 
Bourdin,  his  wife,  5001.  three  months  after  date. 
Dominic  Francis  Bourdin  died  in  1863,  and  his 
wife,  Sarah  Matilda  Bourdin,  became  his  executrix. 
She  died  in  Jan.  1868,  tmd  the  plaintiif  is  hor 
executor,  and  the  derivative  executor  of  Dominic 
Francis  Bourdin,  The  defendant  is  the  executor 
and  devisee  of  Langley,  the  debtor.  Of  course,  the 
plaintiff  is  barred  by  the  statute  unless  there  has 
been  somethiug  to  exclude  its  operation.  What  is 
relied  on  for  that  purpose,  by  the  plaintiff,  is  an 
indorsement  on  the  note  in  Langley's  writing, 
which  is  as  follows :  "  W.  H.  Langley,  1866."  The 
production  of  the  note  with  this  indorsement  upon 
it  is  the  only  admissible  evidence  in  support  of  the 
plaintiff's  case.  Some  letters  in  1869  were  relied 
on  at  the  bar,  but  those,  not  having  been  proved 
in  evidence,  cannot  operate  as  acknowledgments 
for  the  present  purpose,  and  it  is  therefore  un- 
necessary to  consider  their  effect.  It  is  difficult,  I 
tliink,  to  resist  the  inference  that  Mr.  Langley 
must  have  indorsed  his  name  and  the  date  1866 
on  the  note  for  the  purpose  of  acknowledging  that 
the  debt  was  then  due;  that  he  did  it  for  some 
purpose  is  clear,  and  it  is  hardly  possible  to 
suggest  any  other.  It  must  be  taken  that  some 
time  in  1866  Mme.  Bourdin,  who  was  one  of 
the  alternative  payees  of  the  note  and  the 
executrix  of  the  other,  produced  the  note  to 
the  maker,  who  then  indorsed  it  (mentioning 
the  year  when  he  did  so)  and  handed  it  back 
to  her.  If  he  had  prefixed  "  due,"  or  any 
similar  word,  the  matter  would  have  been 
too  clear  for  argument,  since  the  paper  itself 
identified  the  defendant ;  and  the  question  is 
whether  the  want  of  that  word  makes  any 
difference.  I  think  that  it  does  not  in  principle, 
and  that  it  would  be  too  narrow  a  construction  of 
the  Act  to  say  that  there  is  here  no  acknowledg- 
ment made,  or  contained  in  writing  signed  by  the 
party  chargeable.  It  is  true  that  there  is  here  no 
writing  except  the  signature  and  the  date,  but  if 
the^  together  amount  to  an  acknowledgment, 
which  i  think  they  do,  the  want  of  any  other 
writing  can  hatdly  be  fatal.  It  should  be  men- 
tioned that  on  the  note  itself  the  date  1846  was 
converted  into  1866,  and  this  alteration  is  pleaded 
by  the  plaintiff  as  done  by  Mr.  Langley  at  the 
time  of  the  indorsement.  There  is  no  proof  that 
it  was  so,  though  the  thing  seems  not  improbable. 
It  was  urged  that,  the  alteration  disdosed  an 
intention  to  make  a  new  promissory  note,  and  not 
to  acknowledge  the  existmg  one,  and  that  the  case 


is  one  not  of  an  old  note  and  acknowledgment, 
but  of  a  new  note  bad  for  want  of  a  stamp.  Caa- 
sidering  that  the  original  signature  is  notcancelled, 
and  that  the  note  is  still  left  as  an  alternative 
promise  to  pay  to  two  persons,  one  of  whom  was 
dead,  and  that  the  new  signature  ia  written  on 
the  back  of  and  across  the  note,  I  think  it  the 
better  conclusion  that  it  was  not  really  intended 
to  make  a  new  note  in  the  strict  sense  of  the 
word,  but  simply  to  acknowledge  an  existing  one. 
The  plaintiff  therefore  is  entitled  to  the  usual 
decree. 
Solicitors :  Cutler  and  Turner ;  J.  P.  P<mcione. 


Friday,  Dec.  15, 1871. 
Be  Baker's  Tkusts. 

Huehand  and  wife — Wife  a  pauper  liDiaiic  in  colony 
— Separate  estate^MaiHtenance — Applicaiimi  of 
divideitdg — Colonial  master  in  lunacy — Colonial 
statute. 

On  a  petition  presaUed  hy  tlte  blaster  in  Lunacy  of 
Victoria  for  the  purpoae  of  having  the  dividends  of 
a  sum  of  Consols  betoiujiny  to  a  married  woman  to 
her  separate  iise,  applied  in  discliarge  of  (he  ex- 
penses incurred  by  the  colony  in  maiiUaminy  her 
in  a  pauper  lunatic  asylum  at  Melbounie, 

Tlie  court  directed  the  accrued  and  future  divid&td» 
to  he  paid  to  the  master  for  thai  purpose. 

Tuis  was  a  petition  presented  by  tne  Master  in 

Lunacy  of  the  colony  of  Victoria,  South  Australia, 

E raying  that  the  dividends  on  1400Z.  Consols  might 
e  applied  in  discharge  of  the  expenses  incurreaby 
the  colony  in  maintaining  Sarah  Salmon,  a  lunatic, 
who  had  been  confined  in  the  Pauper  Lunatic 
Asylum  at  Melbourne  for  the  last  fourteen  years. 
The  petition  also  prayed  that  the  future  dividends 
might  be  applied  to  her  future  maintenance.  The 
facts  were  as  follows : 

Sarah  Salmon  was  the  daughter  of  a  gentlemcua 
farmer  in  Essex,  who,  by  his  will  dated  13th  June 
1852,  divided  his  farms  among  his  sous)  and  after 
giving  to  each  of  his  children  600i.,  or  enough  to 
make  up  that  sum  in  cose  he  hod  advanced  them 
money  in  his  lifetime,  directed  the  income  of  his 
residue  to  be  paid  to  his  widow  for  her  life,  and 
after  her  death  to  be  divided  among  his  children. 
He  then  settled  his  daughter  Sarah's  share  (in- 
eluding  the  6001.)  upon  ner  for  her  life  for  her 
separate  use,  aud  so  as  to  be  inalienably ;  and  after 
her  death  on  her  children,  and  in  case  she  had  no 
children,  on  her  brothers  and  sisters. 

The  testator  died  two  days  after  the  date  of  his 
will,  and  thereupon  his  sons  entered  into  possession' 
of  his  farms.  The  residue  of  his  property,  which 
realised  more  than  £9000,  was  iu vested,  and  the  in- 
come pud  to  his  widow.  It  appeared  that  in  184d 
Sarah  Salmon  married  a  Mr.  Lawrence  Salmon 
(a  builder),  and  went  with  him  to  Australia,  and 
that  in  1858  she  was  placed  in  the  lunatic  asylum 
of  Melbourne.  There  were  no  children  of  the 
marriage,  and  it  was  stated  that  the  husband  was 
imable  to  support  his  wife. 

The  testator's  widow  died  in  1864,  and  the  pro- 
perty was  then  divided  among  his  children,  the 
share  of  Sarah  Salmon  (the  £1400  stook  in  ques- 
tion) having  been  paid  into  court. 

The  object  of  tne  petition  was  to  obtain  the 
court's  sanction  to  the  application  of  the  post  and 
future  dividends  of  hor  share  towards  the  expenses 
of  her  maintenance,  and  the  questions  tumca  upon 
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the  power  of  the  court  to  direct  the  separate 
estate  of  a  married  iroman  to  be  applied  for  that 
purpose,  and  the  powers  and  position  of  the  Master 
in  Lunacy  of  the  colony. 

By  the  amended  Colonial  Lunacy  Statute  (33 
Vict,  No.  342),  it  is  enacted  "  that  the  master  may 
and  shall  out  of  the  estate  of  any  lunatic  patient 
pay  such  sum  or  stuns  for  the  maintenance  of 
such  patient,  and  for  the  maintenance  of  his  wife 
or  other  near  relative,  and  for  the  maintenance  and 
education  of  his  children,  as  to  the  master  shall 
seem  expedient  and  reasonable." 

Alan  0.  Bruee,  in  support  of  the  petition,  after 
stating  that  this  was  the  first  case  in  which  any 
such  application  had  been  made  on  behalf  of  a  public 
authority  in  reference  to  the  separate  estate  of  a 
married  woman,  sabmitted  that,  although,  accord- 
ing to  the  ordinary  role  a  husband  was  liable  to 
maintain  his  wife,  vet  where  she  was  placed  by 
legal  authority  either  in  a  prison  or  a  lunatic 
asylum  there  was  no  contract  either  expressed  or 
implied  on  his  port,  and  no  liability  at  common 
law.  to  pay  the  expenses  of  her  maintenance.  The 
13  &  14  Vict.  c.  101,  8.  5,  by  which  overseers  are 
authorised  to  recover  the  costs  of  the  maintenance 
of  a  wife  in  such  cases  was  passed  to  meet  this 
very  difBcnlty.  The  court  had  on  previous  occa- 
sions  dealt  with  the  property  of  a  lunatic  wife, 
settled  to  her  separate  use.  In  Peters  v.  Grote 
(7  Sim.  288),  a  debt  due  to  the  keeper  of  a  lunatic 
asylum  had  been  ordered  to  be  paid  out  of  a  lunatic 
wife's  property,  and  he  therefore  submitted  that 
the  court  had  power  to  make  a  similar  order  in  the 
present  case.  He  also  referred  to 
Edward$  v.  Abrey,  2  Coop.  177 ; 
Re  Bvcau,  Shelford  on  Loiuktios,  204. 

Renthaw  appeared  for  the  surviving  executors 
of  the  testator  s  will,  and  did  not  oppose  the  ap- 
plication. 

The  Vice-Chaxcbixob.  —  The  difficulty  in  the 
present  case  is,  that  it  is  taking  property  settled 
to  the  separate  use  of  the  wife,  for  the  purpose  of 
defraying  the  expense  of  her  maintenance,  which 
is  prtmafaei-e  the  husband's  debt.  By  the  colonial 
statute,  however,  I  consider  that  the  Master  in 
Lunacy  of  Yictoria  is  intrusted  with  the  powers  of 
a  committee  of  a  lunatic's  estate,  and  is  pointed 
out  as  the  proper  person  to  receive  and 
collect  the  lunatic's  propertv.  I  shall  there- 
fore upon  the  construction  of  that  Act,  and  the 
authority  of  Peters  v.  Orote  (sup.),  order  the 
accrued  dividends  to  be  applied  towards  the  ex- 
penses incurred  for  the  lunatic,  and  direct  the 
futnre  dividends  to  be  paid  to  the  Master  in 
Lunacy,  the  person  accountable  tor  the  appropria- 
tion of  such  dividends,  during  Sarah  Salmon's  life, 
or  until  farther  order. 

Solicitors:  Boy  and  CartwrigM;  Batchdl  and 
Chapph. 


Batvrday,  Dee.  16, 1871. 
HODTABD   V.   Fuld. 


bUl — OrigimH 


Praetiee — Bemvor — St 

hiU  of  reoivor. 
A  hOl  to  revive  a  suU  to^tc^  lias  become  ahaied  and 
defective  hy  the  marriage  of  one  of  the  parties 
and  the  hvrth  of  children  shotdd  be  an  original 
biU,  in  the  nature  of  a  supplemental  bill,  brintfing 
the  facts  stated  in  the  new  biXl  directly  in  tssite 
agavnst  the  new  parties. 


The  question  in  this  case  was  one  of  revivor. 

The  suit  was  instituted  in  1846  for  the  purposes 
of  administration,  and  a  decree  had  been  made  and 
accounts  and  inquiries  directed.  Subsequently  the 
suit  had  become  abated  by  the  marriage  of  one  of 
the  female  plaintiffs,  and  defective  by  the  birth  of 
three  children,  bom  of  the  marriage.  Several 
orders  had  been  made  in  the  suit  since  sncfa 
marriage  and  births. 

It  was  now  proposed  to  revive  the  suit  and 
obtain  a  declaration  that  the  orders  were  for  the 
benefit  of  the  infants,  and  that  they  should  be 
bound  by  them. 

S.  B.  L.  Druce,  for  the  plaintiffs,  submitted  that 
the  proper  course  of  procedure,  under  the  circum- 
stances, was  by  a  bill  of  revivor  and  supplement 
He  cited 

AiuHn  r.  Homes,  L.  Bep.  4  Ch.  App.  445 ;  20  L.  T. 
Bep.  N.  S.  152. 

8.  W.  StricJdand  and  W.  Pearson  for  other 
parties. 

The  Vice-Chascbllob. —  I  consider  that  the 
proper  course  is  by  an  original  bill,  in  the  nature 
of  a  supplemental  bill,  agamst  the  new  defendants, 
bringing  the  facts  statM  in  the  new  bill  directly 
in  issue  against  them,  but  being  merely  sup^e- 
mental  as  against  the  original  ckfendants.  The 
order  will  be  to  that  effect. 

Solicitors :  Dawson,  Bryan,  and  Daason  ;  Symet, 
Sandilands,  and  Humphry. 


Saturday,  Dec  16, 1871. 

FowLBB  V.  Scott. 

Practice — Sale  of  mortgaged  property — Purchaser's 

right  to  delivery  of  title  deeds. 
A  purchaser  who,  in  a  suU  to  realiss  a  mortgage 
security,  Jms  paid  the  purchase  money  of  the  mort- 
gaged property  into  court,  is  entiHecl,  before  its 
distribution,  to  the  delivery  of  the  tiUe  deeds. 
Ix  this  suit,  which  was  instituted  to  realise  a  mort- 
gage security,  a  question  arose  as  to  the  ri^t  d 
the  purchaser  of  the  mortgaged  propertv,  who  had 
paid  the  purchase-money  into  court,  to  the  delivery 
of  the  title  deeds,  before  the  disteibntion  of  the 
money  amongst  the  mortgagees. 

The  mortgage  property  had  been  sold  under  the 
direction  of  the  court,  and  the  proceeds  of  the  sale 
had  been  paid  into  court  in  the  usual  way.  Notice 
had  been  served  on  the  purchaser  that  the  pur- 
chase money  was  about  to  be  distributed  amongst 
the  persons  interested  in  it,  but  as  the  title  deMs 
were  still  in  the  possession  of  one  of  the  mort- 
gagees he  objected  to  such  distribution  until  they 
had  been  dehvered  up  to  him. 

Ince,  for  the  purchaser,  submitted  that  as  the 
purchase  mone^  was  now  in  court,  and  could  not 
be  dealt  with  without  notice  to  the  mortgagee,  the 
court  had  power  to  compel  him  to  deliver  up  the 
deeds. 

Daly,  for  the  mortgagee,  insisted  on  his  right  to 
retain  the  deeds  until  he  had  been  paid  his  money. 
Greene,  Q.G.,  Haddan,  and  Bertshaw  appeared 
for  other  parties. 

The  Yice-Chancbuob  said  that  he  considered 
that  he  had  power  to  compel  the  mortgagee  to 
deliw  up  the  deeds,  and  he  should  therefnv  order 
them  to  be  delivered  to  the  purchaser  within 
seven  days  after  service  of  the  order  np(m  the 
mortga^^. 

Soucitors:  Weeks  and  Son  ;  Meadows  ;  Cooke. 
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Saturday,  Dee.  16, 1871. 
Lewis  v.  Allenbt. 
Pi'acHce — Administration — Order  for  preparation 
of  scheme — No  further  emmderation  reserved — 
Failure  of  m-der. 

By  an  order  made,  on  further  consideraiiim,  certain 
trustees  toere  ordered  to  prepare  and  submit  to  the 
judge  in  chambers  a  seliemefor  tlie  distribatimi  of 
the  estate  of  the  testator  in  the  cause  amongst 
charities.  One  of  the  trustees  having  died,  the 
surviving  trustee  settled  a  schema  and  took  out 


a  siimmons  for    its    approval  by   the  judge  in 

ehambeis.     On  " 

eouH 


•  the  summo^is  being  adjourned  into 


Held,  that  as  no  further  consideration  had  been 

reserved,  no  order  could  be  made  on  tlie  summons, 

and  that  the  proper  course  to  obtain  llie  sanction 

of  the  court  to  the  scheme  was  to  preseiU  a  petition 

in  tlie  suit. 
Tnis  was  an  adjourned  summons. 

By  an  order  made  on  further  consideration  of 
the  above  cause,  it  was  ordered  that  certain 
trustees  should  prepare  and  submit  to  the  judge  in 
chambers  a  scheme  for  the  distribution  of  the 
residuary  personal  estate  of  the  testator  in  the 
cause  amonKSt  charities,  in  accordance  with  the 
discretion  given  to  them  by  the  testator.  No 
second  furtner  consideration  was  reserved  by  this 
order. 

Before  any  scheme  had  been  settled  one  of  the 
ti-ustees  died.  The  surviving  trustee,  however, 
settled  a  scheme  and  took  out  a  summons  for  its 
approval  by  the  judge  in  chambers.  On  the  sum- 
mons being  heard  m  chambers  an  objection  was 
taken  on  behalf  of  the  Crown  that  the  scheme  was 
incomplete,  and  thereupon  the  summons  was 
odjouiTied  into  court. 

Karslake,  Q.  C.  and  W.  P.  Diekins  for  the 
plaintiffs. 

Semming  for  the  Crown. 

Greene,  Q.  C,  Nalder,  BcUlmrst,  and  Bmihviick 
for  other  parties. 

The  Vice-Chancellob. — The  order  made  has 
failed  or  broken  down.  The  summons  is  merely 
consequential  on  the  order  on  further  considera- 
tion ;  and  as  one  of  the  trustees  has  died,  the  order 
can  be  no  longer  carried  out.  Ko  further  con- 
sideration has  been  reserved;  and  the  proper 
course  to  obtain  the  sanction  of  the  court  to  the 
scheme  will  be  to  present  a  petition  in  the  suit. 
No  order  will,  therefore,  be  made  on  the  summons, 
except  that  the  costs  be  costs  in  the  cause. 

Solicitors :  Bell  and  Neumian :  Sicks  and  Son  ; 
Baven  and  Bradley ;  Miller  and  Smith. 


No¥.  24,  Bee.  12  and  19, 1871. 

France  v.  France. 

Practice — Partition — Sale  at  the  remiesl  of  iitfantt 

—PartUioti  Act  1868  (31  ^  32  Viet.  o.  40.) 
In  a  partition  suit  vnstUtUed  on  behalf  of  infants 

entitled  to  properly  as  tenants  in  common,  for  a 

sale  of  the  property : 
The  court  made  the  order  ashed  for,  but  directed  U 

to  be  dravm  up  bot3^  under  the  old  practice  of 

selling  to  pay  costs  and  under  the  powers  of  the 

PartaionActoflS68. 
This  bill  was  filed  by  three  in&nta,  by  their  next 
Mend,  praying  that  certain  property  to  which  they 
were  entitled,  as  tenants  in  common,  might  be  sola, 


and  that  they  might  be  declared  trustees  thereof 
within  the  meaning  of  4he  Trustee  Act  of  1850. 

OraJiam  Hastings,  for  the  plaintiffs,  submitted 
that  the  court  had  power  under  the    Partition 
Act  1868  to  make  the  order  asked.    Since  the 
passing  of  the  Act,  it  was  the  practice  of  the  court 
in  similar  suits  to  make  an  order  for  the  sale  of 
the  property.    He  referred  to 
Tuelcfield  r  BuUtr,  Amb.  197 ; 
Cole  T.  8eweU,  17  Sim.  40 ; 
Lord  Brook  v.  Lord  and  Lady  Hertford,  2  P.  W.  518. 

Hunter,  for  the  defendant,  ofiered  no  oppo- 
sition. 

The  Vice-Chancellob  asked  if  there  was  any 
case  reported  in  which  an  order  for  sale  had  been 
made,  under  similar  circumstances,  at  the  request 
of  infnnt  plaintifFs. 

Graliam  Hustings  said  he  was  not  aware  of  any 
reported  case  that  went  to  that  length,  but  he  sub- 
mitted that  the  court  had  ample  power,  under  the 
circumstances,  to  make  the  order. 

The  Vicb-Cuancellor  said  the  difficulty  he  felt 
was,  that  he  could  only  make  an  order  for  sale  on 
the  request  of  the  persons  interested,  but  as  the 
persons  interested  here  were  infants,  their  request 
was  a  nullity,  and  he  must  therefore  decline  to 
makp  the  order. 

(h-aham  Hastings  subsequently  (Deo.  12th)  men- 
tioned to  the  court  that  an  order  similar  to  the  one 
he  had  asked  for  was  made  in  an  unreported  case. 
Young  v.  Young,  decided  by  Malins,  V.  C,  on  the 
19tb  March,  1870.  In  that  case,  the  order  was 
made  both  under  the  old  practice  of  selling  to 
pay  costs,  and  under  the  Act  of  1868,  and  the  costs 
were  oi-dered  to  be  charged  on  -the  property.  He 
asked  that  the  order  might  not  be  drawn  up  in 
the  present  case  until  the  court  had  had  an 
opportunity  of  perusing  the  papers  in  Young  y. 
Young. 

Dee.  19. — The  Vice-Chancellob  said  that  he  had 
seen  the  case  referred  to,  and  as  it  was  precisely 
similar  to  the  present,  and  the  only  authority  for 
the  practice,  ne  must,  though  most  reluctaiithr, 
make  the  order  asked  for  on  behalf  of  the  plaintiff. 
The  order  would  be  in  the  same  form  as  in  that 
case. 

Solicitor,  H.  H.  Poole. 


Nov.  18  and  Dec.  25, 1871. 

Be  Davies'  Trust. 

WiU — Power  of  appointment— Death  of  appointee  in 
life  of  appointor — Besiduary  bequests — Next  of 
kin. 
A  testatrix  having  a  Ufa  interest  in,  and  a  general 
power  of  appointment  over,  the  residuary  estate  of 
her  late  hu^and,  by  her  wiU  appoints  an  exe- 
cutor,  and  after  directing  oayment  of  her  debts 
and  giving  certain  legacies,  bequeathed  the  residue 
of  her  estate  to  four  persons  (direct)  to  be  divided 
equdUy  betuteen  them.  Two  of  the  persons  died  in 
the  lifetime  of  the  testatrix. 
Held,  that  her  husband^s  next-of-kin  were  etUitled  to 

the  shares  of  the  persons  who  had  died. 
This  was  a  petition  presented  under  these  circum- 
stances. 

Kobert  Davies,  by  his  will  dated  the  25th  June 
1866,  bequeathed  his  proper^  in  moieties,  one  of 
which  he  left  to  his  widow,  Sarah  Davies,  for  life 
with  a  general  power  of  appointment  over  it  by 
will. 
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The  teetator  died  in  Sept.  1866. 

Sarah  Daviee,  by  her  will  dated  the  5th  Aug. 
1869,  after  directing  that  all  her  just  debts,  funeral, 
and  teBtamentary  expenses,  should  be  paid  and 
Kiischarged,  and  bequeathing  certain  legacies,  pro- 

•  cccded  as  follows  :  "  I  give  and  bequeath  all  the 
rest,  residue,  and  remainder  of  my  moneys  in  the 
funds,  and  all  moneys  due  to  me  on  mortgage  or 

•  otherwise,  and  all  my  personal  estates  wheresoever 
«ud  whatsoever  of  which  I  shall  die  possessed,  or 
have  any  title  to,  or  intwest  in,  nnto  my  sister 
Mary  Minshall,  and  iny  sister  Elizabeth  Green, 
my  brother  William  Heatley,  and  my    brother 

■Joseph  Heatley,  to  be  equally  divided  between 
them  share  and  share  alike,  as  tenants  in  com- 
mon." And  the  testatrix  appointed  George  Min- 
shall executor  of  her  will. 

The  testatrix  died  on  the  13th  Aug.  1869. 
Mary  Minshall  and  Joseph  Heatley  died  in  the 
lifetime  of  the  testatrix. 

Shortly  after  the  death  of  the  testatrix,  the 
fourth  part  of  the  residuary  estate  of  Robert  Davies, 
to  which  Mary  Minshall  and  Joseph  Heatley 
would  have  been  entitled  had  they  survived  the 
testatrix,  was  paid  into  court. 

This  was  a  petition  by  the  next  of  kin  of  Robert 
Davies,  praying  for  a  declaration  that  the  fond 
in  court  formed  part  of  the  personal  estate  of 
Robert  Davies  undisposed  of  by  his  will,  to  which 
his  next  of  kin  were  entitled,  and  asking  for  an 
inquiry  to  ascertain  who  they  were. 

The  question  was  whether  the  next  of  kin  of  the 
testator  or  testatrix  were  entitled  to  the  fund. 

T.  Northmore  Lawrence,  in  support  of  the  petition, 
contended  that  there  was  no  intention  on  the  part 
of  the  appointor  to  make  the  fund  her  own  for  all 
purposes  whatever.  In  dealing  with  her  residuary 
■estate,  she  had  bec|neathed  it  to  the  beneficiaries 
direct  without  the  mterposition  of  trustees,  and  in 
that  respect  the  case  was  similar  to  Eamim  v.  Aw- 
_i>I'foi-d  (10  Sim.  274;  5  My.  &  Cr.  56)  and  was  dis- 
tinguishable from  the  cases  of 

Chamberlain  v.  Huichit.mn,  22  Beav.  444 ; 

BrUtotee  v.  Skirrow,  10  L.  Bep.  2  £q.  1 ;  22  L.  T.  Bep. 
N.  8.642. 
Moreover,  the  fund  here  was  not  required  for  pay- 
ment of  debts,  as  in  the  case  of  Hawthorn  v. 
Shcddon,  (3  Sm.  &  Giff.  293).  There  had  been 
■<iearly  no  valid  appointment  of  the  fund,  and  it 
■consequently  belonged  to  the  next  of  kin  of  the 
testator.  He  also  cited  Hoare  v.  Osborne  (14  L.  T. 
Rep.  N.  S.  9),  and  distinguished  the  present  case 
from  those  of — 

HurUtone  v.  AsMon,  11  Jnr.  725 ; 

Lefrort  v.  Freeland,  24  Beav.  403 ; 

Brickenden  v.  Williams,  L.  Bep.  7  Eq.  310 ; 

TfitUtwon  T.  Schneider,  h.  Bep.  9  Bq.  423. 
Wnlhr,  for  the  executor  of  the  testatrix,  sub- 
mitted that  there  had  been  a  valid  exercise  of  the 
power  with  respect  to  the  fund.  The  appointment, 
.although  ineffectual,  was  good,  and  the  fund  having 
been  dealt  with  by  the  testatrix  was  now  devisable 
amongst  her  next  of  kin.    He  cited 

Wtldaij  V.  Bametth.  Bep.  6  Eq.  198 ; 

Be  WiUdnMn,  h.  Bep.  4  Ox.  .^p,  587 ;  21  L.  T.  Bep. 
N.  S.  482;  «-  "i-f         .  V 

Altomey.General  v.  Braekenbwry,  8  L.  T.  Bep.  N.  S.  22. 

Lawrence  in  reply. 

Judgment  reserved. 

Bee.  5.— The  Vice-Ciuncejxor. — Sarah  Davies, 

having  a  life  interest  in,  and  a  general  power  of 

■appointment  over,  the  residuary  estate  of  her  late 

liusbaud  Robert  Davies,  made  her  will,  by  which 


she  directed  that  her  debts  and  funeral  expenses 
should  be  paid  and  dischargod,  and  after  giving 
certain  pecuniary  legacies  proceeded  as  follows  :— 
"  I  give  and  bequeath  all  the  rest,  residue,  and 
remainder  of  my  moneys  in  the  funds,  and  tH 
moneys  due  to  me  on  mortgage,  or  otherwise,  and 
all  my  personal  estate  wheresoever  and  whatsoever 
of  whicD  I  shall  die  possessed,  or  have  auv  title  to, 
or  interest  in,  unto  my  sister,  Maiy  1win«h«.ll, 
and  my  sister,  Elizabeth  Green,  my  brother, 
William  Heatley,  and  my  b:  other,  Joseph  Heatley, 
to  be  equaUy  ^vided  between  them,  share  and 
share  alike,  as  tenants  in  common.  The  testatrix 
appointed  Georee  Minshall  her  executor.  The 
testatrix  survived  two  of  the  four  persons  to  whom 
she  bequeathed  the  residue  of  her  estate,  and  died 
on  the  13th  Aug.  1869.  As  she  lived  only  eight 
days  after  making  her  will,  it  is  to  be  presumed  wtt 
the  two  residuary  legatees,  who  died  before  her, 
died  also  before  the  will  was  made;  but  this 
seems  for  the  present  purpose  immateriaL  The 
question  is  whether  the  next  of  kiu  of  Robert 
Davies,  or  the  next  of  kin  of  the  testatrix,  take 
the  two  eighth  shares  of  Robert  Davies's  resi- 
duary estate,  which  his  widow  had  power  to  dis- 
pose of,  but  as  to  which  her  intended  dispo- 
sitions failed,  by  lapse,  or  something  analogous 
to  lapse?  It  seems  settled  by  authority,  whki 
is  binding  on  m?,  that  a  testamentary  appointment 
under  a  general  power  to  .A.  in  trust  for  B.,  which 
lapses  as  to  the  beneficial  interest  by  B.'s  destb 
before  the  appointor,  operates  in  favour  of  A.,  who 
holds  on  the  same  trusts  as  if  it  had  been  the 
appointor's  own  property.  The  cases  of  Cham- 
In-lain  v.  Hutchinton  [sup.)  and  WilkinwM  v, 
Schneidei-  (enp.)  were  distinct  on  this  point.  It 
must  also,  I. think,  be  considered  settled  law  that 
where  a  testator  with  a  general  power  of  appoint- 
ment gives  legacies  and  appoints  an  executor,  he 
must  be  taken  as  exercising  his  general  power  to 
the  extent  to  which  the  fund  subject  to  it  is  re- 
quired to  make  the  legacies  effective.  And  even 
that  where  a  testator,  having  such  a  power,  makes 
a  will,  directing  the  payment  c^  his  debts, 
without  more,  and  appointing  an  executor,  the 
appointed  fund  is  liable  for  the  pe^ment  of  his 
debts,  if  his  own  estate  is  insufficient.  The 
same  rule  would,  I  conceive,  apply  in  both 
these  cases,  though  no  executor  were  appointed. 
It  has  not  yet  been  decided  that  an  appointment  of 
an  executor,  without  more,  would,  since  the  Wills 
Act,  make  the  fund  assets,  and  so  to  hold  would 
appear  to  give  a  very  material  construction  to 
the  clause  in  the  Wills  Act,  as  to  the  execution  of 
powers  by  a  general  disposition.  Having  regard 
to  that  clause,  it  seems  not  unreasonable  tS  hold 
that  a  testator  having  a  general  power,  and  direct- 
ing a  certain  application  of  his  property,  must  be 
taken,  in  all  oases,  to  exercise  the  power  to  the 
extent  to  which  the  direction  is  enectual.  The 
difficulty  lies  in  extending  this  rule  to  cases  where 
the  direction  is  ineffectual.  Of  oourse  a  testator 
may  say,  "  I  appoint  to  my  executor  as  part  of  my 
personal  estate,"  and  may  expressly,  or  in  the 
event,  leave  his  personal  estate  undisposed  of,  and 
yet  it  may  be  held  that  he  has,  nevertheless,  made 
It  part  of  his  personal  estate  for  all  purposes. 
But  in  general  where  the  appointiment  is  fv 
a  limited  purjjose,  or  a  purpose  which  firils.  it 
would  seem,  on  principle,  that  tiiere  should 
be  no  appointment  at  all,  or  none  beyond 
the   limitm   purpose.      Unqnestionahly  thera  io 
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great  difiSculty  in  oonstroin^  an  appointment 
of  (for  instance),  an  equitable  interest  in  a  money 
fond  to  A.  in  trnst  for  B.,  as  differing  from  an 
appointment  of  the  same  fund  to  B.;  and  doubts 
might  be  suggested  as  to  the  effect  of  such  a  gift, 
where  A.  died  before  the  testator,  as  well  as  B. 
Still  though  there  is  binding  authority  for  holding 
that  a  bequest  of  residue  to  A.  in  trust  for  B. 
makes  the  fund  subject  to  a  general  power,  assets 
for  all  purposes  of  the  appointor,  it  does  not 
appear  to  have  been  yet  decided  that  where  there 
is  no  appointment  to  A.,  but  merely  an  appoint- 
ment to  B.  direct,  and  B.  dies  before  the  testator, 
the  result  is  the  same.  Here  there  is  a  good 
appointment,  which  under  the  old  law,  as  well  as 
the  new,  would  make  the  appointed  fund  assets 
for  debts,  to  the  eitent  of  auv  deficiency  of  the 
appointor's  personal  estate,  and  under  the  new  law 
that  would  make  it  assets  for  payjng  the  legacies, 
in  case  of  a  like  deficiency.  There  is  nere_  a 
general  gift  and  appointment  of  residue,  which 
mils  as  to  two  ports,  and  the  real  question  is 
whether  I  am  bound  to  hold  that  these  two 
parts,  after  payment  of  all  debts  and  legacies,  are 
effectually  appointed  for  every  purpose?  No 
anthority  seems  to  go  so  far ;  and  though  to  hold 
otherwise  seems  to  draw  a  line  between  gifts  not 
quite  satisfactorily  distingnished  iu  principle,  it 
seems  less  dangerous  to  do  this,  than,  by  adopting 
the  opposite-view,  to  hold  what  would  in  many 
cases  carry  the  effect  of  a  will  far  beyond  the  in- 
tention. I  therefore  hold  that  the  next  ot  kin  of 
the  husband  are  entitled.  The  costs  will  be  as 
between  solicitor  and  client,  and  must  come  out  of 
the  fund ;  and,  the  executor  requesting  it,  I  shall 
direct  any  inquiry  as  to  the  next  of  kin  of  Robert 
Davies. 

Solicitors,  Btehtel  and  Hoiiin ;  E.  Clarke. 


Tlitu-tdaij,  Jan.  11. 

Be  Thk  Exdowmest  called  thk  Mevrick  PUXDJ 
Be  Tub  Esdowed  Schools  Act  1860;  Be  The 
CnARiTABLE  Trusts  Act  1853. 

EndoiaedSdiooh  Act  1869  (32  ^  33  He*,  c.  ^)— Edu- 
cational   e>^d(nl»nent — UniversUy    eahibitions  — 
"  Meifriek's  Fund  " — Motion  to  enforce  it\fonna- 
tion  as  to — Jurtgdiclion  of  commiasionser. 
A.  bu  his  wiU,  in  1712,  after  bequeathing  a  cer- 
tain portion  of  hi»  properly  to  trutteea  to  pro- 
vide   anttttal    exUihUions  for  scholars  of  Jesus 
ColUne,  Qjford,  to  he  eelectvdfrom  the  principalitii 
of  Wales,  and  to  be  resident  at  the  college,  hft  tlie 
residue  of  his  estate  for  tlte  purchase  ofadeowsotis 
to  be  held  by  the  exhibitioners,  and  to  which  the 
govettiing   body  of  the  college  were  to  have  lite 
right  of  presentation.     The  exhibitions  were  pro- 
vided for,  a>id  tlie  residue  of  the  estate  had  been 
applied  by  the  govertiing  body  of  the  collrge  in  tlte 
purchase  of  livings  whicli  u-erc  held  by  former  ex- 
liibitioners. 
Held,  tliat  the  Endotved  Schools  Commissioners  had, 
for  the  purposes  of  a  scheme,  power  under  tlie  En- 
dowed Schools  Act  1869,  to  ccdl  upon  tlte  college 
to  furnish  information  as  to  the  endowment. 
This  was  a  motion  on  behalf  of  the  Endowed  Schools 
Commissioners  that  the  bursar  of  Jesiis  College, 
Oxford,    being    the    person    having    the    actual 
possession  or  control  of  the  documents  concerning 
the  above  endowment,  or  the  property  thereof. 


might  be  committed  for  contempt  of  court,  as  after 
mentioned,  and  that  a  suit  of  sequestration  might 
be  ordered  to  issue  against  the  property  and  effects 
of  the  principal,  fellows,  and  scholars  of  the  said 
college,  as  being  the  corporate  body  acting  or  con- 
cerned in  the  administration  of  the  said  endow- 
ment, its  property  and  income,  and  in  receipt  and 
payment  of  the  moneys  thereof,  and  being  the 
depositories  of  the  fnnds  of  the  same,  for  a  like 
contempt,  such  contempt  consisting  in  the  re- 
fusal of  the  said  bursar  and  of  the  said 
principal,  fellows,  and  scholars  of  the  said  college, 
to  comply  with  requisitions  made  to  them  by  the 
said  commissioners,  under  the  authority  of  the 
above  Acts,  to  render  certain  accounts  and  state- 
ments, and  answers  to  inquiries  relating  to  tho 
said  endowment,  and  the  property  and  incomo 
thereof.    The  facts  of  the  case  were  these  : — 

The  Rev.  Edmund  Meyrick,  by  his  will  dated 
the  25th  March  1712,  after  stating  that  ho  hod 
always  intended  to  bestow  a  ^ood  part  c&  what 
Gtod  should  please  to  bless  bim  withal,  for  the 
encouragement  of  learning  in  Jesus  College, 
Oxford,  and  for  the  better  maintenance  of  six  of' 
thej'unior  scholars  who  were  scholars  of  the  foun- 
dation of  the  college  out  of  the  six  counties  of 
North  Wales,  gave  and  devised  and  bequeathed  a 
certain  portion  of  his  estate  to  trustees,  in  trust  to 
give  to  each  of  the  said  scholars  the  annual  sum  of 
101.  during  his  residence  in  the  college.  The 
testator  then  proceeded  to  make  a  provision  for 
the  maintenance  and  settlement  of  six  cxhibitioners- 
in  the  college,  who  were  to  be  natives  of  the  six 
counties  of  North  Wales,  giving  a  preference  to- 
bis  own  kindred,  and  to  each  of  these  he  directed 
his  trustees  to  give  the  annual  sum  of  82.  during 
his  residence  in  the  college.  And  the  testator- 
gave  and  devised  the  residue  of  his  estate  to  hi& 
trustees  in  trust  for  purchasing  advowsons  to  be 
held  by  the  said  exhibitioners  and  soholars,  and  to- 
which  the  principal  and  fellows  of  the  said  college 
were  to  present  ;  and  he  appointed  the  Bishop- 
of  Hereford,  Dr.  Jonathan  Edwards,  then  principal 
of  Jesus  College,  Dr.  H.  S.  Scannon,  and  Dr.  J. 
Wynn,  tmstees  of  his  will. 

After  the  testator's  death  the  sums  bequeathed 
to  the  scholars  and  exhibitioners  were  regularly 
paid,  and  the  residue  of  the  estate,  amounting  to 
about  £900  a  year,  and  which  was  called  the- 
Meyrick  fund,  was  applied  by  the  governing- 
body  of  the  college  in  the  purchase  of  livings, 
which  were  poresented  to  former  scholars  and  ex- 
hibitioners. 

Shortly  after  the  Endowed  Schook  Act  1869,. 
came  into  operation,  the  commissioners  called 
upon  the  principal,  bursar,  and  fellows  of  the  col- 
lie to  answer  the  following  requisitions  in  refbr- 
ence  to  the  fund.  (a)  An  account  of  tho 
property  belonging  to  the  endowment,  (b)  An 
account  of  the  receipts  and  expenditure  for  the 
four  years  ending  the  31st  Dec.  1870.  (c)  A  list 
of  tbe  persons  holding  exhibitions  under  the 
foundation,  (d)  A  list  of  the  trustees  in  whom 
any  portion  of  the  endowment  is  legally  vested. 
(e)  A  list  of  the  manacrine  trustees,  if  different 
from  those  who  now  hola  the  property,  (f)  A 
statement  of  the  scheme,  statutes,  or  ordiiianceB, 
which  now  govern  the  endowment.  The  authori- 
ties of  the  college,  however,  considering  that  the  en- 
dowment was  not  within  the  meaning  of  the  En- 
dowed Schools  Act,  declined  to  answer  the  requi- 
sitions. 
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Thereupon  these  proceedings  were  taken,  under 
the  49th  sect,  of  the  Endowed  Schools  Act,  which 
gives  to  the  commissioners  the  same  powers  of 
demanding  information  as  are  given  to  the 
Charity  Commissioners  by  the  16  &  17  Vict.  c. 
137  8.  11  and  by  8  &  9  Vict.  c.  124,  ss.  6  and  9, 
and  under  which  last  clause  the  penalty  for 
refusing  information  is  the  liability  to  be  com- 
mitted for  contempt  of  court.  The  arguments 
mainly  turned  upon  the  construction  of  the 
5th  section,  and  the  4th  clause  of  the  14th  section 
of  the  Act  of  1869.  The  5th  section  defines  an 
"  educational  endowment "  as  "  an  endowment,  or 
any  part  of  an  endowment  which,  or  the  income 
whereof,  has  been  made  applicable,  or  is  applied 
for  the  purposes  of  education  at  a  school  of  boys 
and  girls,  or  either  of  them,  or  of  exhibitions 
tenable  at  a  school  or  imiversitj,  or  elsewhere." 
The  4th  clause  of  the  14th  section  provides  that 
nothing  in  the  Act  shall  authorise  the  making  of 
any  scneme  interfering  with  the  constitution  of 
the  governing  body  of  any  school,  or  with  any 
exhibition  (other  than  one  restricted  to  any  school 
or  schools,  or  district),  forming  part  of_  the 
foundation  of  any  college  in  Oxford  or  Cambridge, 
unless  the  college  assent  to  the  scheme."  By  the 
interpretation  clause  the  term  "  exhibition"  is 
defined  as  meaning  any  exhibition,  scholarship,  or 
other  Uke  emolument. 

The  motion,  though  formally  for  a  committal 
and  for  sequestration,  was  stated  to  be  brought 
before  the  court  merely  to  try  the  question  of 
right,  any  intention  of  asking  for  the  enforcement 
of  the  penalties  being  expressly  disclaimed  at  the 
bar. 

Sir  Bounddl  Palmer,  Q.C.,  and  Lindley  for  the 
motion  contended  that  upon  the  construction  of 
the  Act  the  commissioners  were  entitled  to  the  dis- 
covery they  sought.  The  Meyrick  Fund  was  au 
educational  endowment,  tenable  at  a  university 
within  the  meaning  of  the  5th  section  of  the 
Endowed  Schools  Act.  The  mnro  &ct  of  its  being 
vested  in  trustees  did  not  affect  the  question. 
Further,  even  if  the  commissioners  had  no  power 
to  make  a  scheme  operative  without  the  assent  of 
the  college  they  were  entitled  to  the  discovery 
they  sought,  in  order  to  enable  them  to  bsme  a 
draft  scheme,  to  be  submitted  to  the  college 
for  their  approval. 

Osborne  Morgan,  Q.  C.  and  Oreenside,  for  the 
college,  argued  that  there  was  great  doubt  whether 
the  fund  could  in  any  sense  be  considered  an  en- 
dowment ;  but,  even  if  it  were,  its  objects,  though 
educational,  could  hardly  be  called  scholastic.  The 
Endowed  Schools  Act  was  intended  to  apply  to 
Bchools,  not  to  the  Universities,  or  to  such  endow- 
ments as  the  present.  The  mischief  that  the  Act 
was  intended  to  remedy  was  that,  before  the  passing 
of  it,  there  were  large  endowments  founded  for 
the  benefit  of  schools,  but  which  had  been  scanda- 
lously misappropriated.  If  the  Act  oould  be  held 
to  apply  to  ifniversity  endowments,  the  commis- 
sioners might  remodel  and  reconstitute  the  Ireland, 
Hertford,  and  Craven  scholarships,  or  interfere  to 
any  extent  with  the  property  of  the  different  col- 
leges. This  was  clearly  not  the  intention  of  the 
Act.  Further,  it  could  not  be  said  that  the  princi- 
pality of  Wales  was  a  district  within  its  meaning. 
The  six  counties  to  which  the  scholarships  referred 
constituted  the  old  and  independent  principality 
->f  Wales,  and  unless  the  court  was  prepared  to 
>ld  England,  Scotland,  and  LreUmd  to  be  each 


districts,  the  term  could  not  be  properly  applied  to 
Wales. 

The  ViCE-CuANCELLOE. — It  is  argued  onbel^lf 
of  the  commissioners  in  this  case  that  the  Endowed 
Schools  Commissioners  have  the  power  of  making 
a  scheme  with  regard  to  this  fund,  and  if  the; 
have  they  are  entitled  to  the  discovery  which  they 
seek.  It  has  been  further  argued  that  even  if  they 
have  no  power  to  make  a  scheme  operative  without 
the  assent  of  the  college,  still  they  are  entitled  to 
the  discovery,  which  would  enable  them  to  frame 
a  draft  scheme  for  the  purpqpe  of  seeing  whether 
the  college  would  concur  in  it  or  not.  In  the  view 
which  I  take  of  the  first  point  it  is  not  necessaiy 
for  me  to  decide  the  latter.  It  is  also  unnecessary 
to  decide  whether  this  fund  is  or  is  not  a  part  w 
the  foundation  of  Jesus  College — a  point  which 
seems  to  me  of  considerable  doubt.  I  prefer  to 
decide  the  case  upon  a  broader  ground,  ibr. 
Osborne  Morgan  may  or  may  not  be  justified  in 
saying  that  even  if  tms  case  is  within  the  Endowed 
Schools  Act,  it  is  so  by  inadvertence  and  not  in- 
tentionally. If  the  words  of  the  Act,  on  a  fair  con- 
struction, clearly  bring  the  fund  within  the  jurisdic- 
tion of  the  commissioners,  I  must  give  them  effect. 
But  I  may  suggest  that  nothing  could  be  more 
conformable  to  the  apparent  intention  of  the  Act 
than  that  in  a  case  where,  for  example's  sake,  an 
endowed  school  existed  in  a  particular  puisb,  and 
exhibitions  were  founded  for  the  use  of  the 
parishioners,  whether  connected  or  not  with  the 
school,  that  the  commissioners  should  have  power 
to  deal  with  both  together.  However,  I  think  if 
the  5th  and  14th  sections  of  the  Act  receive  their 
natural  construction,  the  words  cover  the  point. 
Universities  being  expressly  referred  to  in  those 
sections,  it  is  said  that  the  Act  refers  to  districts, 
and  that  the  principality  of  Wales  is  not  a  dis- 
trict ;  but  it  is  quite  as  much  so  as  the  counties  of 
Durham,  York,  or  Middlesex,  although  perhaps 
the  Act  contemplated  much  smaller  districts.  It 
is  also  said  that  the  commissioners  might  make  a 
scheme,  which  will  not  be  a  proper  one,  having 
regard  to  the  nature  and  origin  of  the  fund; 
but,  if  that  is  so,  there  is  a  remedy.  Upon  the 
whole,  I  hold  that  the  commissioners  have  the 
jurisdiction  which  they  claim,  and  that,  therefore, 
they  are  entitled  to  the  discovery  which  they  seek 
to  obtain.  The  motion  must  be  allowed  with 
costs. 

Solicitors,  Farrer,  Ouvry  and  Co.;  Fredmck 
Clarke. 

Common  2abj  Courts. 

♦ 

COTTBT  OF  QUSESrS  BEBTCK. 

Beported  by  J.  Srobtt  and  M.  W.  UcKixus,  E»in.t 
Buriiten-at-Law. 

Friday.  Nov.  10, 1871. 

Stonbham  v.  Thk  London,  Bbigutok,  and  Socth 
Coast  BAawAY  Coxfany. 

Commonahle  Bights— Compentaiion  for  ditlwrbwm 
of  by  railway  company — Appointment  of  i"!"' 
veyor — Buiy  of  promoters— Landt  Claute*  Co^ 
eolidaiion  let  (8  Vict.  e.  18),  ».  100.  . 

Wltere  the  promoters  of  an  undertaking  oejtttrs  ^ 
conveyance  from  the  lord  of  the  manor,  tlui  rigU 
in  tlie  soil  of  any  lands  subject  to  any  "S'*'*^ 
common,  but  no  effectual  meeting  it  Md  jof  *** 
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appointment  of  a  eommittee  by  the  comnioners,  to 
agree  loith  the  promoters  cut  to  the  amount  of  com- 
penaaiion  for  the  extingtiiehment  of  their  eom- 
monabh  rights,  it  is  the  duty  of  the  promoters,  and 
not  of  the  commoners,  to  tahe  the  initiative  in 
getting  a  surveyor  appointed  by  justices,  to  deter- 
mine the  amount  of  compensation. 
Wiiere  the  promoters  fail  to  do  so,  and  enter  vpon 
the  land  without  payment  or  deposit  of  compen- 
sation to  the  eommonei-s,  whose  rights  of  eoinmon 
are  disturbed  by  the  promoters,  any  such  commoner 
may  maintain  an  action  against  the  promoters 
for  the  injury  thereby  sustained. 
Tma  was  an  action  for  the   disturbance  by  the 
defendants  of  a  right  of  common  of  pasture  over 
Tooting  Beck  Common,  Surrey,  part  of  which  was 
taken  by  the  West  End  of  London  and  Crystal 
Palace  Railway  Company  in  the  year  1853,  for  the 
construction  of  their  line,  under  the  West  London 
and  Crystal  Palace  Railway  Act  1853.    The  rail- 
Tray  was  purchased  by  the  defendants,  under  the 
provisions  of  the  West  London  and  Crystal  Palace 
Railway  Act  1857. 

The  declaration  stated  that  the  plaintiff  was 
possessed  of  certain  messuages  and  lands,  and  by 
reason  thereof  was  entitled  to  have  common  of 
pasture  for  all  his  commonable  cattle,  levant  and 
conchaut,  in  and  upon  his  said  messuage  and 
lands,  over  a  waste  or  common  called  Tooting  Beck 
Common,  situate,  to  wit,  at  Tooting,  in  the  county 
of  Surrey,  at  all  times  of  the  year  as  to  his  said 
messuage  and  lands  appertaining ;  yet  the  defen- 
dants on  divers  days  and  times,  disturbed  the 
plaintiff  in  the  use  and  enjoyment  of  his  said 
common  of  pasture,  by  wrongrally  constructing  a 
lino  of  railway  over  the  said  waste,  and  enclosing 
and  separating  part  of  the  same  from  the  residue 
thereof,  and  continued  the  above  mentioned 
grievances  for  a  long  space  of  time,  whereby  the 
plaintiff  was  prevented  from  having  the  use  and 
enjoyment  oi  his  said  common  of  pasture  in  so 
ample  and  beneficial  a  manner  as  he  might  have 
had.  And  in  addition  to  damages,  the  plaintiff 
claimed  a  writ  of  injunction  to  restrain  the  de- 
fendants from  continuing  the  grievances  above 
mentioned. 

To  this  the  defendant  pleaded  —  First,  not 
guilty;  secondly, 'that  the  plaintiff  was  not  pos- 
sessed of  the  said  messuages  and  lands  in  manner 
and  form  as  is  therein  s^leged ;  thirdly,  that  the 
plaintiff  was  not  by  reason  of  his  said  alleged 
possession  of  the  said  messuages  and  lands  en- 
titled to  have  common  of  pasture  for  all  his  com- 
monable cattle,  levant  and  conchont,  in  and  upon 
the  said  messuages  and  lands  over  the  said  waste 
or  common  at  all  times  of  the  year  as  to  the  said 
messuage  and  lands  appertainmg  in  manner  and 
form  as  therein  alleged ;  fourthly,  that  before  the 
committing  of  the  said  alleged  ^ievances,  the  said 
portion  of  the  waste  over  which  the  said  line  of 
railway  was  and  is  bo  constructed  as  therein 
mentioned,  was  part  and  parcel  of  a  certain  waste 
called  Tooting  Beck  Common,  situate  in  the 
manor  of  Tooting  Beck,  in  the  county  aforesaid, 
of  which  said  waste  one  William  Borra^ile  and  one 
Elizabeth  Kymer,  as  and  being  the  lord  and  lady 
of  the  said  manor,  were  seised  in  fee,  and  that  the 
said  William  Borradaile  and  Elizabeth  Kymer, 
bein^  so  seised  in  fee  as  aforesaid  before  the  com- 
mittmg  of  the  said  alleged  g^evances  in  the  decla- 
ration mentioned,  approved  and  enclosed  the  said 
portion   of  the   said  waste  from  the  residue  of 


the    said    waste,    leaving    sufficient    common   of 
pasture  there  for  the  use  of  all  persons  entitled 
to  right  of   common    over    the  said  waste,   to< 
gether    with    sufficient    ingress    and   egress   for 
them  to  take,   have,  and  use    their    said   right 
of   common    upon    all    the    residue  of  the  said 
waste,  and  that  the  said  William  Borradaile  and 
Elizabeth  Kymer  afterwards,  and  before  the  com- 
mencement of  the  said  alleged  grievance,  granted 
and  conveyed  the  said  portion  of  the  said  waste  to 
the  West-end  of  London  and  Crystal  Palace  Rail- 
way Company  and  their  successors  for  ever,  under 
and  by  virtue  and  according  to  the  true  intent  and 
meaning  of  the  powers  and  authorities  in  that 
behalf  contained  in  the  West-end  of  London  and 
Crystal  Palace  Railway  Act  1858,  and  of  the  Acts 
incorporated  therewith,   and   that  the  said  last- 
mentioned  company  afterwards,  and  after  the  said 
grant  and  conveyance  to  them  as  aforesaid,  con- 
structed the  saia   railway   in   the   said   declara- 
tion    mentioned,     over     the     said     portion     of 
the    said    waste,    under   and   by   virtue  of  the 
powers  and  authorities  in  that  behalf  contained 
in    the     said     last-mentioned    Act,    and    that 
afterwards,  and  after  the  making  and  passing  of 
the  West  London  and  Crystal  Patnce  Railway  Act 
1857,  and  under  and  by  virtue  of  the  piowers  and 
authorities    in    that    behalf    contained    therein, 
granted,  sold,  and  transfetred  the  said  portion  of 
the  said  waste,  together  with  other  portions  of 
their  said  railway,  to  the  defendants  and  their  suc- 
cessors for  ever,  who  thereupon,  and  under  and  by 
virtue  of  such  grant,  and  of  the  said  last-mentioned 
Act,   and  of  the   London,   Brighton,  and   South 
Coast  Railway  Act  1860,  continued  the  said  railway 
so  constructed  thereon  as  aforesaid,  as  they  law- 
fully   might  for    the    cause    aforesaid,    and    in 
so    doing     committed    the     alleged    grievances 
in  the  said  declaration  mentioned;   fifthly,  that 
the  said  line  of  railway  in  the  said  declaration 
mentioned   was    so    constructed    over  the    said 
portion  of  the  said  waste,  as  in  the  said  declara- 
tion mentioned,  by  a   certain    railway  company 
called  the  West-end  of  London  and  Crystal  Palace 
RailwayCompany,  unuer  and  by  virtue  of  the  provi- 
sions and  authorities  in  that  behalf,  contained  in 
the  West  London  and  Crystal  Palace  Railway  Act 
1853,  and  in  the   Acts    incorporated  therewith, 
after  notice  by  the  said  company  duly  given  to 
such  of  the  parties  then  interested  in  such  por- 
tions of  the  said  waste  as'  were,  after  diligent 
inquiry,  known    to    the  said   company   demand- 
ing  from    the    said    parties    the    particulars   of 
their  estate  and  interest  in  the  said  portion  of 
the  said  waste,  and  of  the  claims  mode  by  theni 
in  respect  thereof,  and  stating  therein  that  they 
the  said  company  were  willing  to  treat  for  the  pur- 
chase thereof,  and  as  to  the  compensation  to  be 
mode  to  all  parties  for  the  damage  that  might  be 
sustained  by  them  by  reason  of  the  execution  of 
the  works  of  the  said  railways,   and  before  the 
date  of  the  sale  and  transfer  to  the  defendants,  in 
the  London,  Brighton,  and  South-Coast  Railway  Act 
1860,  mentioned  and  referred  to,  and  that  the  said 
portion  of  the  said  waste  so  enclosed  and  separated, 
as  in  the  said  first  count  mentioned,  was  and  is 
land  which  the  said  company  was  by  the  said  Act 
authorised  to  purchase  and  take  for  the  purpose  of 
so  constructing  aa  aforesaid  their  said  railway. 
And  the  defendants  futther  say  that  afterwards 
and  after  the  said  railway  had  been  so  constructed 
as  aforesaid,  and  after  the  making  and  passing  of 
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the  West  Loudon  and  Crystal  Palace  Eailway 
Act  18i>7,  and  under  and  by  virtue  of  the  powers 
«Hd  authorities  in  that  behalf  contained  tuereiu, 
the  said  company  granted,  sold,  and  transferred 
the  said  portion  of  the  said  railway  to  the  defen- 
dants and  their  successors  for  ever,  who  thereupon 
and  under  and  by  virtue  of  such  grant,  and  of  the 
said  last  mentioned  Act,  and  of  the  London, 
Brighton,  and  South  Coast  Railway  Act  1860, 
continued  the  said  railways  constructed  thereon 
aa  aforesaid,  as  they  lawfully  might  for  the  cause 
aforesaid,  and  in  so  doing  committed  the  said 
alleged  grievances  in  the  said  declaration  men- 
tioned.   On  these  pleas  issue  was  joined. 

At  the  trial  a  verdict  was,  by  consent,  entered 
for  the  plaintiff  subject  to  the  judgment  of  the 
Court  of  Queen's  Bench  upon  a  Sjwcial  case,  of 
which  the  following  were  the  material  facts: — 

1.  Tooting  Beck  Common  is  part  of  the  waste 
lands  of  the  manor  of  Tooting  Beck,  in  Surrey, 
and  from  time  immemorial  the  copyholders  of  the 
manor  hare  exercised  a  right  of  common  of  pasture 
ever  the  common  for  all  their  commonable  cattle, 
levant  and  couchant  on  their  respective  copyhold 
tenements.  One  of  the  copyhold  tenements  is  an 
estate  called  the  Streatham  Park  Estate,  contain- 
ing about  sixty-cigbt  acres,  principally  pasture 
land,  on  which  a  greater  number  of  cattle  could  be 
maintained,  than  could  be  maintained  on  Tooting 
Beck  Common.  In  1853,  and  until  the  3rd  April 
1862,  George  Phillipps  was  seised  in  foe  of  the 
Streatham  Park  Estate  according  to  the  custom  of 
the  manor.  On  the  3rd  April  1862,  the  estate  was 
enfmnchised  by  Mr.  Phillipps  under  the  provisions 
of  the  Copyhold  Act  185?,  sects.  46  and  48,  and  he 
remained  seised  of  it  until  his  death  in  1865, 
■devising  it  by  his  will  to  trustees,  their  heirs  and 
essigns,  of  whom  the  plaintiff  at  the  commence- 
of  this  action  was  the  survivor. 

2.  At  the  time  of  the  passing  of  the  West  London 
and  Crystal  Palace  Railway  Act  1853,  the  only 
copyhold  tenants  of  the  manor  were  Mr.  Phillipps, 
as  tenant  of  the  Streatham  Park  Estate,  and 
Messrs.  Loat  and  other  as  joint  tenants  of  a  public- 
house,  called  tho  Bell,  to  which  no  pasture  land 
was  attached,  and  in  fact  Mr.  Phillipps  was  the  only 
tenant  exercising  the  right  of  common  of  pas- 
ture over  Tooting  Beck  Common. 

3.  The  common,  before  the  construction  of  the 
railway,  contained  about  155a.  3r.  8p.,  of  which  the 
railway  company  took  -fo.  3r.  7p.  uuder  their  Act. 
The  fee  simple  of  the  4».  3r.  7p.,  was  conveyed  by 
the  lord  and  lady  of  the  manor  to  the  railway  com- 
pany on  the  28th  Dec.  1855. 

4.  The  railway  company  took  possession  of  the 
4e.  3r.  7p.  shortly  after  the  Act  of  1853  was  passed, 
having,  when  they  took  possession,  taken  no  pro- 
<«odings  under  the  Lands  Clauses  Consolidation 
Act  1845,  to  settle  or  ascertain  the  compen- 
sation, if  any,  to  which  Phillipps  was  entitled 
in  respect  of  the  diminution  of  the  right 
of  common  of  pasture  caused  by  their  taking 
this  part  of  the  common.  On  the  25th  Sept.  1853 
» letter  was  addressed  to  them  by  Mr.  Phillipps, 
cluming  compensation,  aa  copyhold  tenant,  for 
loss  of  rights  over  the  common,  and  asking 
whether  they  had  taken  any  steps  pursuant  to  the 
Act  8  Vict.  c.  18,  for  the  purpose  of  ascertaining 
the  value  of  the  copyholders'  rights. 

5.  Several  other  letters  to  the  same  effect  were 
written  to  the  railway  company,  but  no  proceed- 
ings were  taken  by  them  to  ascertain  the  com- 


pensation, if  any,  due  to  Mr.  Phillipps ;  and  on 
the  15th  June  1857  a  notice  was  served  on  them 
by  Mr.  Phillipps,  requiring  them  forthwith  to  con- 
vene a  meeting  of  the  parties  entitled  to  com- 
monablo  rights  upon  Tooting  Beck  Common,  in 
the  manor  of  Tooting  Beck,  and  to  proceed  as 
directed  by  the  Lands  Clauses  Consolidation  Act 
1845  to  ascertain  the  compensation  to  which  the 
parties  are  entitled  in  respect  of  their  common- 
able rights  upon  that  portion  of  the  common  whidi 
had  been  taken  by  them  for  the  purposes  of  their 
railway.  Ko  meeting  was  convened  in  pursuance 
of  this  notice.  On  14th  April  18-58,  Mr."  Phillipps 
served  a  notice  of  claim  on  the  railway  company, 
describing  his  property,  the  nature  of  his  interest 
in  it,  and  containing  the  particulars  of  his  daim, 
and  on  21st  Nov.  18-58  he  obtained  a  rule  calling 
upon  them  to  show  cause  why  a  mandamfu  Ebonid 
not  issue  commanding  them  to  convene  a  meeting 
under  the  Lands  Clauses  Consolidation  Act  1845, 
B.  102. 

6.  Upon  the  service  of  this  rule  some  corre- 
spondence took  place  between  the  parties,  and 
the  advertisement  and  notice  mentioned  in  sect. 
102  of  the  Lands  Clauses  Consolidation  Act  were 
published  and  served.  A  meeting  was  appointed  by 
the  advertisement,  and  notice  given  that  itwas  tow 
held  at  Streatham  on  12th  Feb.  1859,  and  Mr.  Phil- 
lipps ondseveral  other  persons  met  on  that  day  at  the 
place  appointed,  but  no  effectual  meeting  of  parties 
entitlca  to  commonable  rights  on  the  common  took 
place.  Soon  after  the  meeting  Mr.  Jones,  a 
surveyor  appointed  by  Mr.  Phillipps,  and  Mr.  Loat, 
one  of  the  joint  tenants  of  the  Bell  public  house, 
had  several  interviews  with  the  surveyor  of  the 
defendants  in  which  the  question  of  compensation 
was  discussed,  but  no  result  was  arrived  at ;  the 
surveyor  of  the  defendants  at  last  telling  Mr.  Jones 
that  he  was  not  sufficiently  instmctcd,  and  he 
could  not  treat  with  him. 

7.  Afterwards  a  correspondence  took  place 
between  Mr.  Francis  as  solicitor  of  Mr.  Phillipps 
on  one  side,  and  the  surveyor  and  solicitor  of 
the  defendants  on  the  other  side,  in  which 
an  arbitration  on  the  claim  wna  discussed. 
From  this  time  until  3rd  Aug.  1868,  no  pro- 
ceedings were  taken  or  letters  written  with 
respect  to  the  claim.  On  that  day  a  letter  w«s 
written  by  tho  solicitors  of  Mr.  Phiilipps's  trostees 
to  the  defbndanta  requiring  the  company  to  call  s 
meeting  pursuant  to  sect.  102  of  the  Lands  Clauses 
Consolidation  Act,  to  assess  the  amount  payable  in 
respect  of  the  copyhold  rights  over  the  portion  of 
Tooting  Beck  Common  taken  bythe  company  for 
the  purjx)ses  of  their  railway.  This  letter  led  to 
a  lengthened  correspondence  between  the  same 
parties,  but  no  arran^ment  for  settling  the  claim 
tor  compensation  being  arrived  at  on  the  24bi 
June  1869,  this  action  waa  commenced. 

8.  The  construction  of  the  railwayacross  thecom- 
mon  waa  completed  in  the  lifetime  of  Mr.  Phillips» 
and  he  took  no  proceedings  to  oppose,  but  gave  no 
formal  consent  to  its  construction. 

9.  Unless  the  conveyance  by  the  lord  and  lady 
of  the  manor  on  28th  Doc.  1865,  mentioned  to 
paragraph  3,  is  in  itself  an  approvement  of  the 
4a.  3r.  7p.,  there  has  been  no  approvement  by  them 
of  thi8_part  of  the  common. 

10.  The  injury  done  to  the  plaintiff's  right  of 
common  by  the  mere  taking  by  the  railway  com- 
pany of  the  4».  3r.  7p.  is  too  snwJl  to  be  apprW- 
able,  but  the  construction  of  the  line  in  the  f>^ 
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tictilsr  direction  Bevers  a  triangnlar  piece  on  the 
north  gide  of  the  ruhray  from  the  rest  of  the  com- 
mon, and  the  effect  of  this  is,  although  there  is 
access  to  it  from  the  rest  of  the  common  by  an 
archway  nnder  Hbe  railway,  that  a  commoner  is 
deprived  of  the  nse  of  the  pasture  of  this  triangular 
piece  to  tiie  same  extent  to  which  he  enjoyed  it 
Before  the  railway  was  made.  Subject  to  any 
question  of  law  arising  on  the  case,  the  loss  to  the 
plaintiff  of  the  enj(^rment  to  the  same  extent  as 
before  the  railway  was  made,  of  this  triangular 
■piece  as  well  as  of  the  4a.  3r.  7p.  entitles  the  plain- 
tiff to  a  verdict  for  more  than  nominal  damages. 

The  court  is  to  be  at  liberty  to  draw  inferences 
of  fact. 

The  questions  for  the  opinion  of  this  court  are, 
first,  whether  upon  the  tacts  stated  in  this  case 
the  plaintiff  is  entitled  to  maintain  this  action ; 
secondly,  if  it  cannot  be  maintained,  whether  the 
plaintiff  is  entitled  to  recover  compensation  by  any 
other  proceeding. 

_  Prentice,  Q.C.  (with  him  Murphy),  for  the  plain- 
tiff. The  plaintiff  is  entitlea  to  maintain  this 
action,  and  is  not  restricted  to  the  mode  of  proce- 
dure prescribed  by  the  Lands  Clauses  Consolida- 
tion Act  (8  Vict.  c.  18).  By  sect.  99  of  that  Act 
"  The  compensation  in  respect  of  the  right  in  the 
•oil  of  any  lands  subject  to  any  right  of  common 
shall  be  paid  to  the  lord  of  the  manor  in  case  he 
shall  be  entitled  to  the  same,  or  to  such  party, 
other  than  the  commoners,  as  shall  be  entitled  to 
such  right  in  the  soil;  and  the  compensation  in 
respect  of  all  other  commonable  and  other  rights 
in  or  over  such  lands,  including  therein  any  com- 
monable or  other  rights  to  which  the  lord  of  the ' 
manor  may  bo  entitled,  other  than  his  right  in  the 
soil  of  such  lands  shall  be  determined  and  paid, 
and  applied  in  manner  hereinafter  provided,  with 
respect  to  common  lands  the  right  in  the  soil 
of  which  shall  belong  to  the  commoners;  and 
upon  payment  or  deposit  in  the  bank  of  the  com- 
pensation so  determined,  all  such  commonable  and 
other  rights  shall  cease  and  be  extinguished." 
Sect.  100  enacts  that "  upon  payment  or  tender 
to  the  lord  of  the  manor,  or  such  other  party  as 
aforesaid,  of  the  compensation  which  shall  have 
been  agreed  upon  or  aetennined  in  respect  of  the 
right  in  the  soil  of  any  such  land,  or  on  deposit 
thereof  in  the  bank  in  any  of  the  cases  hereinbefore 
in  that  behalf  provided,  such  lord  of  the  manor  or 
such  other  party  as  aforesaid  shall  convey  such 
lands  to  the  promoters  of  the  undertaking,  and 
such  conveyance  shall  have  the  effect  of  vesting 
such  lands  m  the  promoters  of  the  undertaking  in 
like  manner  as  if  such  lord  of  the  manor,  or  such 
other  party  as  aforesaid  had  been  seised  in  fee 
simple  of  such  lands  at  the  time  of  executing 
such  conveyance ;  and  in  default  of  such  convey- 
ance it  shall  be  lawful  for  the  promoters  of 
the  undertaking,  if  they  shall  think  fit,  to  execute 
a  deed  poll,  duly  stamped,  &c.,  and  thereupon  the 
lands  in  respect  whereof  such  last-mentioned  com- 
pensation snail  have  been  deposited  as  aforesaid 
shall  vest  absolutely  in  the  promoters  of  the  un- 
dertaking, and  they  shall  be  entitled  to  immediate 
possession  thereof,  subject,  nevertheless,  to  the 
commonable  and  other  rights  theretofore  affecting 
the  same,  until  such  rights  shall  liave  been 
extinguished  by  payment  or  deposit  of  the  com- 
pensation for  the  same  in  manner  hereinafter 
provided."  The  Act  then  prescribes  a  mode  of 
procedure  for  the  extinction  of  these  commonable 


rights,  which  the  defendants  have  not  thought  fit 
to  pursue.    By  sect   101,  the  compensation  for- 
rights  of  common  is  to  be  determined  by  "  agree- 
ment of  the  promoters  of  the  undertakmg,  and  a 
committee  of  the  parties  entitled  to  commonable  or- 
other  rights."    Sect.  102  provides  for  the  appoint- 
ment of  this  committee  by  a  meeting  of  the  parties 
entitled  to  compensation  to  be  convened  by  publio- 
advertisement.    By  sect  103  the  meeting  so  called 
may  appoint  a  committee  not  excc»eding  five  in 
number  of  the  parties  entitled   to    commonable- 
rights.      Sect.   104  empowers  the  committee  s» 
chosen  "  to  enter  into  an  agreement  with  the  pro- 
moters of  the  undertaking  for  compensation  to  be 
paid  for  the  extinction  of  such  commonable  and 
other  rights,  and  all  matters  relating  thereto,  for- 
and  on  behalf  of  themselves  and  all  other  parties- 
interested  therein,"  and  the  committee  may  receive 
the  compensation  and  give  an  effectual  discharge 
for  it.    By  sect  105,  if  upon  such  committee  being- 
appointed  they  shall  fail  to  agree  with  the  pro- 
moters of  the  undertaking  as  to  the  amount  of  the- 
compensation  to  be  paid   as  aforesaid,  the  same 
shall  be  determined  as  in  other  cases  of  disputed 
compensation.     Sect.  106  provides  that  if,  upon 
being  duly  convened  by  the  promoters  of   the 
nndertaking,  no  effectual  meeting  of  the  parties 
entitled  to  such  commonable  or  otner  rights  should' 
take  place,  or  if,  taking  place,  such  meeting  foil 
to  appoint  such  committee,  the  amount  of  such 
compensation  is  to  be  determined  by  a  surveyor, 
to  be  appointed  by  two  justices,   as  before  pro- 
vided in  the  case  of  parties  who  cannot  be  found. 
Finally,  sect.  107  provides  that  upon  payment  or- 
tender  to  such  oommittee,  or  any  three  of  them,  or 
if  there  shall  be  no  such  committee,   then  upon 
deposit  in  the  bank  in  the  manner  provided  in  th& 
Uke  case  of  the  compensation  which  shall  have 
been  agreed  upon  or  determined  in  respect  of  such 
commonable  or  other  rights,  it  shall  be  lawful  for- 
the  promoters  of  the  undertaking,  if  they  think  fit,, 
to  execute  a  deed  poll,  duly  stamped,  &c.,  and 
thereupon  the  lands  in  respect  of  which  such  com- 
pensation shall  have  been  so   paid  or  deposited 
shall  vest  in  the  promoters  of  the  undertaking, 
freed  and  discharged  from  all  such  commonable 
or  other  rights,  and  they  shall  be  entitled  to  im- 
mediate possession  thereof;  and  it  shall  be  lawful 
for  the  Court  of  Chancery  in  England,  or  the  Court 
of  Exchequer  in  Ireland,  by  an  order  to  be  made- 
upon  petition,  to  order  payment  of  the  money  so- 
deposited  to  a  committee  to  be  appointed  as  afore- 
said, or  to  make  such  other  order  in  respect  thereto,, 
for  the  benefit  of  the  parties  interested,   as    it 
shall  think  fit."     It  is  clear  from  these  statutory 
enactments  that  in  those  cases  where  the  compen- 
sation for  commonable  rights  cannot  be  settled  by 
the  promoters  and  a  committee  of  the  commoners, 
it  is  the  duty  of  the  promoters  to  take  the  next 
step  in  the  matter,  ana  to  apply  to  justices  to  ap- 
point a  surveyor.    This  they  have  neglected  to  do 
m  the  present  case  ;  and  they  are  not  entitled  to- 
enter  upon  the  common  before  they  have,  in  the 
manner  provided  by  the  Act, made  compensation  tO' 
the  commoners  for  their  commonable  rights.    In 
the  analogous  case  of  lands  where  no  rights  of' 
common  exist,  sec.  84  provides  that  "  the  promoters 
of  the  undertaking  shall  not,  except  by  consent  of 
the  owners  and  occupiers,  enter  upon  any  lands 
which  shall  be  required  to  be  purchased  or  perma- 
nently used  for  the  purposes  and  under  the  powers 
of  this  or  the  special  Act,  until  they  shall  either 
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have  paid  to  every  party  having  any  interest  in 
such  lands,  or  deposited  in  the  bank  in  the  manner 
hereinafter-mentioned  the  purchase  money  or  com- 
pensation agreed  on  or  awarded  to  be  paid  to  such 
parties  respectively  for  their  respective  interests 
therein,"  excepting  for  the  purpose  merely  of 
surveying  and  taking  levels  and  of  probing  or 
boring  to  ascertain  the  nature  of  the  soil,  and  of 
setting  out  the  line  of  the  works,  where  not  less 
than  three  nor  more  than  fourteen  days'  notice  to 
the  owners  or  occupiers  has  been  previously  given, 
and  even  here  compensation  must  be  made  for  any 
damage  occasioned  to  the  owners  or  occupiers. 
[Lush,  J. — ^The  commoners  are  not  the  owners 
of  the  land.  Are  you  not  confined  to  the  remedy 
provided  by  the  ActP  In  the  case  of  laud  a 
wrongful  entry  is  u  trespass  ;  but  the  entry  in  the 
present  case  cannot  be  so  regarded.]  Tne  pro- 
moters are  only  entitled  to  immediate  possession 
"sttbjeut  to  the  commonable  and  other  rights 
theretofore  affecting  the  same,  until  such  rights 
shall  have  been  extinguished  by  payment  or  deposit 
of  the  compensation  in  manner  provided "  (sect. 
100) ;  and  the  defendants  have  not  pursued  the 
coarse  provided  for  the  extinguishment  of  the 
commomtble  rights.  They  are  not  entitled  to 
immediate  possession  until  they  have  made  com- 
pensation. [Lush,  J. — Not  until,  but  "subject 
to."]  It  would  be  an  unreasonable  construction 
of  the  statute  to  hold  that  a  railway  company 
which  has  no  means  of  paying  should  nevertheless 
be  entitled  to  take  possession  of  land  without  pre- 
viously making  compensation  to  the  owners  of 
commonable  rights.  The  substantial  interest  in 
cases  of  this  sort  is  in  the  commoners,  not  in  the 
lord.  That  it  was  the  duty  of  the  defendants  to 
take  steps  tor  the  appointment  of  a  surveyor  is 
further  shown  by  sect  o9 ;  dealing  with  the  analo- 
gous case  of  lands  where  the  party  is  absent.  It 
provides  that  "  upon  application  by  the  promoters. 
of  the  undertaking  to  the  justices,  and  upon  such 
proof  as  shall  be  satisfactory  to  them  that  any 
each  party  is,  by  reason  of  absence  from  the  king- 
dom, prevented  from  treating,  or  cannot,  after 
diligent  inquiry  be  found,  or  that  any  such  party 
failed  to  appear  on  such  inquiry  before  a  jury  as 
aforesaid,  after  due  notice  to  him  for  that  purpose, 
such  justices  shall,  by  writing  under  their  hands, 
nominate  an  able  practical  surveyor  for  deter- 
mining such  compensation  as  aforesaid,  and  such 
surveyor  shall  determine  the  same  accordingly, 
and  shall  annex  to  his  valuation  a  declaration  m 
writing,  subscribed  by  him,  of  the  correctness 
thereof."  [CJockbu an,  C.  J. — Cannot  the  commoners 
come  to  this  coort  for  a  mtmdanvu*  to  compel  the 
company  to  get  a  surveyor  appointed  P]  Even 
still  there  would  be  a  difficulty  where  the  com- 
moners could  not  agree  upon  the  course  to  be 
pursued.  It  might  be  impossible  for  them  to 
agree  upon  a  representative  to  make  the  applica- 
tion. It  is  submitted  that  the  plaintiff  is  entitled 
to  his  remedy  by  action. 

Follock,  Q.C.  (with  him  Warton)  for  the  defen- 
dants. The  plaintiff  is  not  entitled  to  a  remedy 
by  action  at  law.  Except  jrhere  there  is  an  express 
prohibition,  as  in  the  case  of  entry  on  land,  it  was 
the  policy  of  the;Lands  Clauses  Consolidation  Act 
to  torn  all  rights  <£  action  into  rights  of  compen- 
sation, the  amount  of  which  was  to  be  determined 
8(dely  in  the  manner  provided  by  the  Act.  The 
most  that  can  be  said  on  the  otner  side,  is  that 
this  is  a  eoBut  omit»u$.    "  In  some  instances,"  said 


Lord  Campbell,  C.J.  in  Olover  r.  North  Stafori- 
thire  RaUway  Company  (16  Q.  B.  921)  "  smd  thej 
often  are  cases  of  great  hardship,  land  is  depre- 
ciated in  value  without  being  what  the  statate 
terms  injuriously  affected."  The  declaratioa  ia 
this  action  treats  the  defendants  as  trespassers, 
but  they  were  justified,  under  sect.  100,  in  entering 
upon  the  land  as  soon  as  they  bad  got  a  convej- 
ance  from  the  lord  of  the  manor.  They  are  iinn 
entitled  to  "  immediate  possession,"  subject  only 
to  the  commonable  and  other  rights  affecting  it, 
until  such  rights  are  extinguished  by  payment  on 
deposit  of  compensation  in  manner  provided. 
Sect.  6  of  the  Railways  Clauses  Consolidation  Act 
provides  that  "  except  where  otherwise  provided 
by  this  or  the  special  Act,  the  amount  of  compen- 
sation shall  be  ascertained  and  determined  in  the 
manner  provided  by  the  Lands  Clauses  Consoli- 
dation Acts,  for  determining  questions  of  com- 
pensation with  regard  to  lands  purchased  or  t^en 
under  the  provisions  thereof.  The  sections  of 
the  Lands  Clauses  Act,  already  referred  to,  fne- 
soribe  the  mode  of  determining  the  compensation 
to  be  made  to  persons  entitled  to  commonable 
rights ;  and  they  cast  no  duty  on  the  defendants 
to  have  a  surveyor  appointed,  where  a  committee 
of  the  commoners  does  not  G^;;ree  with  the  pro- 
moters. If  the  plaintiff  has  any  remedy  it  is  in  t 
court  of  equity ;  in  a  court  of  law,  it  is  submitted, 
he  has  no  remedy  by  action. 

Prentice,  Q.C.  in  reply  was  not  called  upon. 

CocKBURN,  C.J. — We  are  all  agreed  that  the 
action  will  lie.  The  company,  in  the  case  of  i 
manor  with  rights  of  common  existing  over  the 
waste  lands,  in  order  to  get  full  and  entire  pro- 
perty and  possession  must  settle  with  two  parties, 
with  the  lord  of  the  manor  and  also  with  the  com- 
moners. With  regard  to  settling  the  compensation 
to  the  lord,  the  Act  of  Parliament  says,  that 
after  having  doue  certain  things  to  ascertain  the 
amount  of  that  compensation,  the  company  is  to 
be  entitled  to  possession,  but  subject  to  the  right« 
of  the  commoners,  in  other  words,  the  company 
is  to  stand  in  the  place  of  the  lord ;  and,  standing 
in  his  shoes,  the  company  is  liable  to  an  action  for 
any  disturbance  of  the  rights  of  the  commoners. 
The  Act  of  Parliament  then  goes  on  to  make  pro- 
vision for  compensating  the  commoners  for  dis- 
turbance of  their  rights,  and  to  point  out  a  certain 
course  to  be  pursued  for  that  purpose,  and  it  is  only 
on  this  being  completed  that  the  rights  of  the  com- 
moners are  extinguished,  and  the  property  in  the 
soil  is  given  by  the  Act  to  the  company,  freed 
from  all  such  rights.  It  is  clear  from  the  statnte 
that  the  initiative  in  this  matter  is  to  be  taken  by 
the  company,  and  it  is  plain,  to  my  mind,  that  il 
they  do  not  do  so,  it  was  not  intended  by  the 
statute  that  the  rights  of  the  commoners  shonld 
be  extinguished.  If  those  rights,  not  being  extin- 
guished, are  disturbed,  the  ordinary  remedy  which 
the  commoners  have  in  such  a  case  remams,  •>» 
inasmuch  as  the  company  have  not  taken  the 
course  provided  by  the  statute,  though  they  hate 
possession  of  the  land  by  virtue  of  their  agneant 
with  the  lord,  and  the  compensation  made  to  Ufflt 
the  rights  of  the  commoners  remain  just  M  tii9 
were  before,  and  it  is  the  companrs  own  fiw* 
and  they  have  only  themselves  to  bluae^  ^'"^k! 
commonable  rights  are  not  extingmiiiad.  Iw 
only  doubt  raised  in  the  matter  ia  that  ft<W>li* 
absence  from  the  Act  of  Parliament  of  aaf  p^ 
bitory  clause  against  Uieir  taking  ] 
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out  fulfilling  certain  requirements ;  but  I  do  not 
think  that  that  makes  any  material  difference.  It 
is  plain  to  my  mind  that  the  rights  of  the  com- 
moners are  not  intended  by  the  statute  to  be  ex- 
tinguished until  the  railway  company  shall  hare 
paid  compensation  to  the  commoners  for  them. 

Mgllou,  J. — I  am  of  the  same  opinion.  I  think 
the  whole  question  turns  upon  this — whether  it  is 
a  condition  to  be  performed  by  the  company  before 
taking  possession  of  the  land,  that  they  should 
get  the  justices  to  appoint  a  surreyor,  to  deter- 
mine the  amount  of  compensation  to  be  paid  to 
the  commoners  whose  rights  are  disturbed.  I 
think  it  is.  In  case  the  parties  do  not  agree  npon 
the  price  to  be  paid,  the  company  may  go  before 
justices  to  have  a  valuer  appointed,  and  not  until 
that  is  done  are  they  entitled  to  interfere  with  the 
rights  of  the  commoners;  and,  notwithstanding 
the  absence  of  a  prohibitory  clause  in  the  Lands 
Clauses  Consolidation  Act,  I  think  that  this  is  im- 
plied in  the  language  of  the  107th  section : — "  Upon 
payment  or  tender  to  such  committee,  or  any  three 
of  them,  or  if  there  shall  be  no  such  committee, 
then  upon  deposit  in  the  bank,  in  the  manner  pro- 
vided in  the  like  case  of  the  compensation  wnich 
shall  have  been  agreed  upon  or  determined  in 
respect  of  such  commonable  or  other  rights,  it 
shall  be  lawful  for  the  promoters  of  the  under- 
taking, if  they  think  fit,  to  execute  a  deed  poll, 
duly  stamped  in  the  manner  hereinbefore  provided 
in  the  case  of  the  purchase  of  lands  by  them,  and 
thereupon" — not  till  then — "  the  land  in  respect  of 
which  such  compensation  should  have  been  so 
paid  or  deposited,  shall  vest  in  the  promoters  of 
the  undertaking,  freed  and  discharged  from  all 
such  commonable  or  other  rights,  and  they  shall 
be  antitled  to  immediate  possession  thereof."  I 
cannot  help  thinking  that  tne  effect  of  this  section 
is  to  imply,  as  a  condition  precedent,  that  the  rail- 
way company  are  to  ascertain  the  amount  of  com- 
pensation before  they  are  entitled  to  possession,  or 
to  interfere  with  the  rights  of  the  commoners. 
There  is  really  no  inconvenience  in  the  matter  at 
all,  and  I  thinik  the  case  is  nothing  but  a  miserable 
dispute  as  to  whose  duty  it  is  to  get  the  justices  to 
appoint  a  valuer.  If  the  company  ctinnot  agree 
with  the  commoners,  and  the  meeting  convent  is 
ineffectual,  the  procedure  to  be  adopted  is  very 
simple.  They  have  only  to  ^t  the  justices  to 
appoint  a  valuer,  and  upon  his  valuation  to  pay 
the  money  into  the  bank,  if  the  commoners  do  not 
accept  it.  Then,  and  not  till  then,  are  they  en- 
titled to  the  possession  of  the  land,  freed  irom  the 
common^le  and  other  rights  attached  to  it. 

Lush,  J. — I  am  of  the  same  opinion.  The  ques- 
tion is  whether  it  ia  a  condition  precedent  to  the 
right  of  the  railway  company  to  disturb  the  com- 
moners in  their  rights  of  common,  that  they  should 
first  assess  and  pay  the 'valuation  either  to  the 
commoners  or  into  the  bank.  I  am  of  opinion  that 
it  is  a  condition  precedent,  and,  that  being  so,  the 
company  have  disturbed  the  rights  of  the  com- 
moners in  a  manner  which  the  Act  of  Parliament 
gives  thend  no  power  to  do.  I  think  this  is  plain 
from  a  consideration  of  the  100th  and  107th 
sections  of  the  Lands  Clauses  Consolidation  Act. 
Section  100  says  that  "  Upon  payment  or  tender 
to  the  lord  of  the  manor,  &c.,  of  the  compensation 
which  shall  have  been  agreed  upon  or  determined 
in  respect  of  the  right  in  the  soil  of  any  such  lands, 
or  on  deposit  thereof  in  the  bank,  such  lord  of 
the  manor  shall  convey  such  lands  to  the  pro- 


moters of  the  undertaking;  and  such  conveyance 
shall  have  the  effect  of  vesting  such  lands  in  the 
promoters  of  the  undertaking  m  like  manner  as  if 
such  lord  of  the  manor,  &c.,  nad  been  seised  in  fee 
simple  of  such  lands  at  the  time  of  executing  such 
conveyance;  and,  in  default  of  such  conveyance, 
it  shall  be  lawful  for  the  promoters  of  the  under- 
taking, if  they  think  fit,  to  execute  a  deed  poll, 
duly  stamped,  &c.,  and  thereupon  the  lands  in 
respect  whereof  such  lost-mentioned  compensation 
shall  have  been  deposited  as  aforesaid,  shall  vest 
absolutely  in  the  promoters  of  the  undertaking, 
and  they  shall  be  entitled  to  immediate  possession 
thereof  — this  mnst  moan  entitled  to  the  posses- 
sion of  the  lands — "subject  nevertheless  to  the 
commonable  and  other  rights  theretofore  affecting 
the  same,  until  such  rights  shall  have  been  extin- 
guished by  payment  or  deposit  of  the  compensa- 
tion for  the  same  in  manner  hereinafter  provided." 
Kow,  does  that  mean  that  the  promoters  are  to 
hold  the  land  as  the  lord  of  the  manor  held  it,  i.e., 
subject  to  the  rights  of  the  commoners,  until  those 
rights  have  been  extinguished,  or  does  it  mean 
subject  to  the  rights  of  tne  commoners  to  compen- 
sation for  the  extinguishment  of  their  common- 
able rights?  I  think  the  first  is  the  meaning, 
that  the  comp>any  is  to  hold  the  land  subject 
to  the  rights  of  the  commoners,  which  rights 
ore  to  continue  just  as  they  would  have 
continued  if  the  lord  had  not  parted  with 
his  interest  in  the  soil,  that  is,  a  right  to  enjoy 
full  possession  after  the  commoners'  rights  have 
been  extinguished  by  payment.  And  I  think  this 
is  made  abuudantly  clear  by  the  107th  section, 
the  previous  sections  having  provided  for  the  con- 
vening of  a  meeting  of  the  commoners,  and  the 
appointment  of  a  committee.  This  section  enacts 
that  "  upon  payment  or  tender  to  snch  committee, 
or  if  there  shall  be  no  such  committee,  then  upon 
deposit  in  the  bank  "  of  the  amount  of  compensa- 
tion, the  promoters  may  execute  a  deed  poll,  "  and 
thereupon  "  the  lands  are  to  vest  in  the  promoters, 
freed  and  discharged  from  all  commonable  rights, 
and  they  are  to  be  entitled  to  immediate  possession. 
Until  the  committee  have  paid  the  money  or  de- 
posited it  in  the  bank  they  are  not  to  be  taken  to 
be  in  possession  of  the  commonable  rights  of  the 
commoners.  Until  they  have  done  so,  they  hold 
the  soil  in  the  same  manner  as  the  lord  of  the 
manor  held  it,  i.e.,  subject  to  the  rights  of  the 
commoners  to  exercise  their  rights  of  common. 
Having  disturbed  those  rights  of  the  commoners, 
without  having  paid  or  deposited  the  compensation, 
the  defendants  have  made  themselves  liaole  to  this 
action. 

HAiraEM  J. — I  am  entirely  of  the  same  opinion. 
Judgment  for  plaintiff. 

Attorneys  for  plaintiff,  Holiner,  Bobinton,  and 
Sloneham. 

Attorneys    for   defendant,   Baxter,   Bote,    and 
Norton. 


Monday,  Nov.  27,  1871. 
Mabshall  v.  Ullbswatbr  Steak  Navioation 

COKFAMY  (LIKITED). 

Public  right  of  navigation — Ineidentt  to  right — 
Obstruction. 

The  owner  of  latid  on  the  hank  of  the  lake  ef 
UUeswater  built  a  pier  partly  on  hit  own  land 
and  partly  on  tlie  toil  of  tlie  lake,  and  granted 
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fc  the  def aidants  a  right  of  way  to,  mid  the  «we  of, 

the  pier.     The  nnblic  have  tM  right  of  navigor 

item  npon  tJie  laiie.     Hie  plaintiff  had  miceecded  in 

an  action  againtt  tlie  defr-ndants  for  tregpate,  and 

it  had  hevn  held  that  h<:  vas  the  oioner  of  the  goil 

of  the  lake.     The  part  of  the  jiier  bnilt  upon  his 

toil  heeavie,  therefore,  part  of  plaintiff's  freehold. 

The  defendants'  right  ofwaij  to  the  pier  could  not 

he  used  except  hy  passing  over  that  part  of  tite 

pier  ichich  was  on  plaintiff's  freehold,  and  Hie 

defendants  co^itinned  to  land  a^nd  embark  their 

passengers  upon  it.    Tlie  plaintiff  for  six  years 

allotved  it  to  remain  as  before,  and  then  brotight 

this  action  for  trespass  in  causing  persons  to  pass 

over  his  pier: 

Held,  that,  this  pier  being  an  obstruction  to  the  right 

of  navigation,  the  fact  that  the  plaintiff  did  not 

himself  erect  it  mdde  no  difference  to  the  righi^  of 

the  public  to  use  it  reasonably,  and  that  the  action 

did  not  lie. 

This  was  an  action  brought  by  the  plaintiff  against 

the  defendants  for  breaking  and  entering  a  pier 

or  jetty  of  the  plaintiff,  and  causing  'persons  to 

pus  and  repass  over  and  upon  the  said  pier  or 

jetty,  and  there  to  embark  or  disembark  hom 

steamboats  or  other  boats  and  vessels,  and  by  the 

consent  of  the  parties  and  by  order  the  foUowing 

case  was  stated  for  the  opinion  of  the  court : — 

In  the  month  of  April,  in  the  year  1859,  Henry 
William  Askew,  Esq.,  the  owner  of  some  land 
adjoining  Ulleswater  Lake,  and  within  the  manor 
of  Glenridding,  entered  into  an  agreement  with 
the  defendants  in  the  words  and  figures  following : 

Olenridding,  April. 

I  do  hereby,  on  behalf  of  myself,  my  heirs  and  aesigns, 
grant  to  the  Ulleswater  Steam  Navigation  Company, 
throDffh  my  field  a  right  of  wa^,  parallel  to  the  river 
Olenndding,  oonneoting  the  pabUo  road  with  the  Beck- 
foot  and  with  the  pier  (which  is  about  to  be  erected),  for 
the  term  of  twenty-three  years,  the  company  paying  me 
for  the  same  lOi.  per  annnm  dnring  the  year*  ending 
April  1860  and  1861,  and  201.  per  annum  for  the  remain- 
ing twenty-one  years  of  the  above  term,  the  rent  to  be 
paid  at  the  expiration  of  eaoh  current  year  from  date 
Bereof. 

The  above-named  right  of  way  and  pier  are  planted  on 
the  above  terms  to  the  oompany  upon  the  distmot  nnder- 
■tanding  that  they  are  to  be  used  by  the  company  ez- 
olnsively  for  purposes  in  connection  with  the  steamers, 
■noh  as  conveying  landing  and  shipping  passengers  and 
hght  luggige  only,  but  to  the  entire  exolnsion  of  lead, 
ore,  cool,  mne,  minerals,  or  other  heavy  goods ;  and  if 
men  are  oonv»yed  on  the  above-named  road,  the  annual 
rent  will  be  lOOt.  during  ihe  remainder  of  the  lease,  from 
the  date  at  which  such  heavy  goods  axe  so  conveyed. 

I  lUso  undertake  to  construct  upon  the  above-named 
light  of  way  a  good  and  snffioient  road  (to  connect  the 
public  road  with  the  pier),  and  also  a  proper  and  oom- 
modions  pier  for  shipping  and  landing  passengers  and 
Boods,  to  the  satisfaction  <h  the  secreta^  to  the  oompany, 
by  the  10th  June  1859,  for  the  sum  of  2001.,  1002.  of  which 
is  to  be  paid  to  me  by  the  Ulleswater  Steam  Navigation 
(Company  on  the  20th  May,  and  the  remaining  1001.  when 
the  road  and  pier  are  completed. 

In  execution  of  the  said  agreement,  the  said 
Henry  William  Askew  made  and  constructed  the 
Biud  road  and  pier. 

By  a  lease  dated  the  18th  July  1859,  and  made 
in  pursuance  of  and  for  the  canTing  out  of  the 
saia  agreement,  the  said  Henry  WilTiam  Askew, 
for  the  considerations  therein  mentioned,  granted 
and  demised  to  the  defendants  all  that  parcel  of 
H^onnd  situate  in  the  parish  of  Barton,  in  the 
county  of  Westmoreland,  adjoining  the  Lake 
Ulleswater,  as  then  marked  out  and  intended  for  a 
pier  and  road  then  in  progress  of  formation  by  the 


said  lessor,  provided  always,  and  it  was  by  the  said 
lease  expressly  agreed  and  declared  that  the  said 
pier  should  be  used  by  the  said  lessees,  their 
officers  and  servants,  exclusively  for  traffic  in  light 
goods,  or  for  the  landing  and  departing  of  passen- 
gers from  and  to  the  boat  of  the  hud  lessees,  with 
or  without  passengers'  luggage,  and  with  or  with- 
out the  carnages  en  passengers,  and  the  horses  or 
other  animals  used  ror  drawing  the  same,  and  not 
for  any  other  use  or  purpose  whatsoever.  This 
lease  is  still  subsisting.  The  road  and  pier  therein 
mentioned  were  and  are  the  road  and  pier  agreed 
to  be  oonstmcted  by  the  said  agreement  of  April 
1859. 

The  said  pier  or  jetty  was  made  and  constmcted 
by  Mr.  Askew,  and  paid  for  by  the  defendants, 
pursuant  to  the  said  agreement.  Part  of  the  |ncr 
was  made  upon  land  belonging  to  Mr.  Askew,  and 
leased  to  the  defendants  as  aforesaid.  The  re- 
mainder of  it  was  made  on  the  bed  of  the  lake, 
which  was  and  is  the  soil  and  fireehold  of  the 
plaintiff.  The  foundations  of  that  portion  of  the 
pier  which  extends  into  the  lake,  and  which  is 
2711.  6in.  long,  consists  of  piles  driven  into  the  soil 
or  bed  of  the  lake.  The  defendants,  from  the  time 
of  the  making  of  the  pier  or  jetty  in  the  year  1859 
up  to  the  present  time  have  used  and  stall  nse  it 
for  the  purposes  mentioned  in  the  ag^reement  and 
lease  of  1859. 

In  June  1860,  the  plaintiff  commenced  an  action 
against  the  defendants  for  breaking  and  entering 
land  of  the  plaintiff  covered  with  water,  being  a  part 
of  inieswater  Lake,  and  with  steamboats  ofthede* 
fendants  coming  into  and  npon  and  sailing  npom 
and  over  the  said  land  covered  with  water,  to  a  cer- 
tain pier  or  jetty  of  and  belonging  to  the  plaintiff, 
and  wronjg;f  mly  causing  persons  to  go  npon  the  said 

Eier  or  ]etty,  and  there  to  embark  on  or  disem- 
ark  frcnn  the  said  steamboats,  and  wrongfuQT 
causing  the  said  peTsoas  to  sail  in  the  aid 
steamboats  upon  and  over  the  said  land  covered 
with  water.  The  defendants  pleaded  in  that  action 
to  the  whole  decluation  a  plea  of  "Not  Gtiilty,'* 
and  also  a  plea  that  the  land  in  which,  &c.,  was  not 
the  land  of  the  plaintiff ;  and  for  a  third  plea  as  to 
the  whole  declaration,  except  so  far  as  it  related  to 
the  acts  complained  of  in  respect  of,  and  as  to,  and 
concerning  tne  said  pier  or  jetty,  the  defendants 

E leaded  that  there  was  a  common  and  pnblic 
ighway  for  all  the  liege  subjects  of  Our  Lady  the 
Queen,  to  sail,  navigate,  pass,  and  repass  upon  the 
waters  of  that  part  of  the  lake  in  the  deraaration 
mentioned,  witn  boats,  vessels,  and  steamboats,  at 
all  times  of  the  year,  at  their  freewill  and  pleasure, 
and  that  the  acts  complained  of  and  therein 
pleaded  to  were  an  use  by  the  defendants  of  the 
said  highway.  The  defendants,  by  a  fourth  plea, 
traversed  that  the  said  pier  or  jetty  was  the  piaiu" 
tiff's.  The  plaintiff  joined  issne  npon  all  the  eud 
pleas,  and  also  newly  assigned  as  to  the  said  third 
plea ;  as  to  which  new  assignment  the  defendants 
pleaded  "  Not  Guilty,"  upon  which  issue  was 
joined. 

The  said  cause  came  on  to  bo  tried  at  the 
summer  assizes  of  the  year  1861  at  Appleby,  when 
a  verdict  on  the  issue  joined  npon  the  defimdants' 
third  plea  was  found  in  favour  of  the  defendants ; 
and  a  verdict  as  to  all  the  other  issues  was  found  in 
favour  of  the  plaintiff.  A  rule  nisi  was  afterwards 
obtained  by  the  defendants  in  the'Conrt  of  Queen's 
Bench  to  set  aside  the  verdict  on  the  issues  so 
found  in  favour  of  the  plaintiff,  and  instead  thereof 
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to  enter  the  verdict  thereon  for  the  defendants, 
pursuant  to  leave  reserved  at  the  trial,  which  rule 
was  up)on  argument  discharge.  Judgment  was 
thereupon  entered  accordingly,  and  upon  an  appeal 
by  the  defendants  to  the  Court  of  Exchequer 
Chamber  the  decision  of  the  Court  of  Quceu's 
Bench  in  discharging  the  said  rule  was  affirmed. 

The  land  covered  with  water,  which  is  referred 
to  in  the  aforesaid  action  of  Juuc  1860,  iucluded 
that  portion  of  UUeswatcr  Lake  which  adjoins  the 
land  so  leased  by  Mr.  Askew  to  the  defendants  as 
aforesaid,  and  the  pier  or  jetty  also  referred  to  in 
the  same  action  is  that  portion  of  the  said  pier  or 
jetty  which  extends  into  the  said  lake  as  hereiu- 
Defore  mentioned.  The  latter  portion  of  the  said 
pier  or  jetty  was  made  and  constructed  without  the 
plaintiff's  consent  and  against  his  will,  and  has 
never  been  removed,  and  still  remains  as  originally 
built. 

If  that  portion  of  the  said  pier  or  jetty  which  so 
extends  into  the  said  lake  as  aforesaid  were 
removed,  the  defendants  would  be  able  to  bring 
their  steamboats  upon  that  portion  of  the  lake 
which  lies  near  to  the  land  so  leased  to  them  by 
Mr.  Askew  as  aforesaid,  and  so  near  to  the  said 
last-mentioned  laud  that  by  means  of  a  temporary 
stage  or  platform,  extending  from  the  steamboats 
to  that  portion  of  the  said  pier  or  jetty  which  is 
built  upon  the  said  land  so  leased  to  the  defendants 
by  Mr.  Askew  as  aforesaid,  they  could  disembark 
and  land  passengers  and  goods  from  such  steam- 
boats on  the  said  land  so  Teased  to  them  by  Mr. 
Askew  as  aforesaid,  and  embark  passengers  and 
goods  in  such  steamboats  from  the  said  last- 
mentioned  land ;  but  in  conse<juence  of  that  portion 
of  the  said  pier  or  jetty  which  extends  into  the 
said  lake  having  been  so  made  and  constructed  as 
aforesaid,  and  not  having  been  removed  and 
remaining  as  it  was  originally  built,  the  defendants 
are  prevented  from  disembarking  and  landing  and 
embarkiug  passengers  and  goods  as  aforesaid, 
without  using  that  portion  oi  the  said  pier  or 
Jetty  which  so  extends  into  the  said  lake  as 
aforesaid. 

The  waters  of  the  lake  at  the  part  thereof  where 
the  same  adjoins  the  land  so  leased  to  the  defen- 
dants as  aforesaid  arc  so  shallow  that  it  would  be 
impossible  for  the  defendants  to  bring  their  steam- 
boats so  near  their  land  that  they  could  land  pas- 
sengers and  goods  from  the  said  steamboats  directly 
npon  their  said  land,  or  to  take  passengers  or 
goods  on  board  the  said  steamboats  directly  from 
their  said  land,  without  either  a  temporary  or 
permanent  stage  or  jetty  or  platform  bemg  placed 
«ver  and  across  the  bed  of  the  lake  between  the 
defendants'  land  and  the  steamboats. 

Since  the  judgment  in  the  aforesaid  action  of 
June  1860  was  entered  and  affirmed  as  aforesaid, 
the  defendants  have  on  many  occasions  brought 
tlicir  steamboats  upon  the  said  lake  near  to  the 
sold  land  so  leased  to  them  by  Mr.  Askew  as  afore- 
said, for  the  purpose  of  disembarking  and  landing 
and  embarking  passengers  and  goods  from  and 
upon  such  steamboats  upon  and  from  the  said  last 
mentioned  land ;  and  because  that  portion  of  the 
said  pier  or  jetty  which  so  extends  into  the  said 
lake  as  aforesaid  had  not  been  removed,  but  re- 
Tnaiued  as  originally  built,  so  that  without  using 
that  portion  of  the  said  pier  or  jetty  for  the  pur- 
pose of  landing  and  embarking  passengers  as  afore- 
said, they  could  not  land  and  embark  passengers 
and  goods  as  aforesaid,  they  did  upon  the  occasions 


aforesaid  use  that  portion  of  the  said  pier  or  jetty 
for  the  purposes  aforesaid. 

The  user  by  the  defendants  of  that  portion  of 
the  said  pier  or  jetty  which  extends  into  the  said 
lake  as  afoKsaid  for  the  purposes  and  in  the 
manner  hei'einbcfore  mentioned  was  without  the 
leave  or  consent  of  the  iilaintlff  and  against  his 
wiU. 

On  the  18th  July  1867  the  present  action  was 
brought  in  respect  of  the  said  use  by  the  defendants 
for  the  purposes  aforesaid  of  that  portion  of  the 
said  pier  or  jetty  which  so  extends  into  the  said 
lake  as  aforesaid  at  and  dining  periods  sub^^cquent 
to  the  times  to  which  the  former  action  related.    ^ 

Copies  of  the  pleadings  and  judgment  in  the 
aforesaid  action  of  June  1868  (reported  3  B.  &  S. 
732)  are  to  be  taken  as  incorporated  with  and  as 
forming  part  of  this  special  case. 

The  court  is  to  be  at  liberty  to  draw  any  in- 
ferences which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  court  is 
whether  the  said  use  by  the  defendants  for  the 
purposes  aforesaid  of  that  portion  of  the  said  pi«r 
or  jetty  which  so  extends  into  the  said  lake  as 
aforesaid  is  legally  justifiable,  under  the  circum- 
stances above  stated. 

If  the  court  shall  be  of  opinion  in  the  negative, 
then  judgment  shall  be  entered  np  for  the  plaintiflE 
for  102.  and  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  the  affirmative, 
then  judgment  of  iioUe  proseqai  with  costs  of  defence 
shall  be  entered  up  for  the  defendants. 

Manisty,  Q.C.  (with  him  Forbet),  for  plaintiff. — 
This  pier  having  been  built  wrongfully  by  the 
defendants  upon  the  soU  of  the  lake  which  belongs 
to  the  plaintiff,  it  has  become  the  plaintiff's  pro- 
perty. It  is  now  alleged  to  be  an  obstruction  to 
the  public  right  of  navigation,  and  the  defendants 
claim  to  avau  themselves  of  their  own  wrong,  and 
to  justify  their  use  of  the  plaintiff's  property 
merely  on  the  ground  of  its  being  an  obstruction 
caused  by  themselves.  [Holker,  Q.C,  refers  the 
court  to  Ttio  Eastern  Counfie*  BaiJway  Company 
v.  Dorllng  (28  L.  J.,  202,  O.P.)]  That  case  difers 
essentially  from  the  present  in  that  the  obstruc- 
tion there  was  erected  by  the  plaintiffs  themselves, 
and  the  defendant  did  not  plead  his  own  wrong  as 
a  justification.  No  doubt  the  water  of  the  uke 
must  be  taken  to  have  been  dedicated  to  tho 
public,  but  there  is  no  anthority  for  saying  that 
the  use  of  an  obstruction  wrongftilly  erected  is  an 
incident  of  such  a  grant,  which  may  be  claimed  by 
theperson  who  did  the  wrong. 

Holker,  Q.C.  (with  him  Kemplaij),  for  defendants. 
— This  pier  is  found  to  be  an  obstruction'  to  the 
public  navigation  of  the  lake,  and  the  defendants 
therefore,  as  part  of  the  public,  may  use  it  for  the 
purpose  of  enjoying  their  right.  The  case  of  Ttie 
lEagtem,  Counties  Raihoay  Company  v.  Bm-ling  was 
an  action  of  trespass  for  using  the  plaintiffs'  land- 
ing stage  upon  a  navigable  river  against  a  rival 
proprietor  of  steamboats,  both  plaintiffs  and  defen- 
dant having  a  right  to  use  the  quay  to  which  the 
stage  was  attached;  the  defendant  pleaded  that 
the  plaintiff  had  permanently  moored  their  stage 
60  as  to  obstruct  and  prevent  the_  defendant's 
approach  to  the  quay,  and  so  that  it  was  impossible 
for  him  to  land  without  passing  over  the  landing 
Bta^;  this  was  held  a  good  plea,  as  the  defen- 
dant was,  under  the  circumstances,  justified  in 
exercising  his  right  of  landing  by  so  passing  over 
the  plaintiff's  landing  stage.    [Mklloii,  J. — Here 
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the  pier  was  not  placed  by  the  plaLiitifE.]  The  re- 
lative position  of  the  parties  is  the  same  as  if  the 
plaintiS  had  constructed  the  pier  himself;  he  has 
maintained  it  as  it  now  stands  for  six  years  before 
the  action  commenced,  and  now  sues  for  a  trespass 
upon  it,  alleging  it  to  be  his. 

Manitty  in  reply.  « 

Blackboes,  J. — I  think  our  judgment  ought  to 
be  for  the  defendants.  There  are  two  admitted 
facts  in  the  case  :  the  plaintiff  is  owner  of  the  soil 
of  the  lake,  and  the  public  have  the  right  of  navi- 
gating the  lake  in  ships  of  which  there  is  no  limit 
m  size.  We  may  take  it  as  a  well-establishedrule 
of  law  that  where  there  is  a  public  highway,  either 
upon  land  or  water,  any  private  person  has  a  right 
to  enter  upon  it  at  any  part  from  his  own  adjoining 
land.  The  right  of  access  to  a  highway  is  at  every 
point  of  its  toundary.  Here,  therefore,  everyone 
having  land  upon  any  part  of  the  lake's  banks  mav 
embanc  and  (userabw'k  from  and  to  his  own  land. 
Where  a  right  of  this  sort  has  been  granted  to  the 
public,  the  necessary  incidents  are  involved  in  the 
grant ;  there  must,  therefore,  be  a  reasonable  mode 
of  getting  from  the  ships  which  the  public  have  a 
right  to  use  to  the  shore :  for  instance,  by  boats  or 
by  planks  temporarily  placed  from  the  ships  to  the 
bank,  but  no  person  nas  a  right  to  disturb  the  soil 
by  a  permanent  erection.  We  must  consider  the 
effect  of  the  building  of  this  pier.  Mr.  Askew 
erected  it  partly  on  his  own  land  adjoining  the 
lake ;  and  he  carried  it  out  into  the  lalce,  so  as  to 
constitute  a  trespass  upon  the  plaintiff's  right  to 
the  soil.  This  being  so,  that  part  of  the  pier  which 
was  constructed  upon  the  soil  of  the  lake  has 
become  the  property  of  the  plaintiff.  He  might 
have  removed  it,  but  he  has  done  that  which  is 
equally  in  accordance  with  his  right — he  has 
aaopted  it  as  his  own ;  he  now  complains  that  the 
defendants  use  it  althoufifh  it  is  his  property. 
It  is  an  obstruction  to  the  incidents  of  the  public 
navigation  of  the  lake,  and  it  seems  to  me  that  the 

Slaintiff  maintains  it  as  an  obstruction.  It  is  not 
isputed  that,  if  the  plaintiff  had  himself  erected 
this  pier,  the  public  could,  according  to  the  case  of 
The  Eastern  Counties  Bailway  Company  v.  Darling, 
use  it  for  the  purpose  of  passing  to  and  from  the 
■teamboats  and  the  defendants'  land  on  the  bank. 
By  that  case  one  of  the  public  would  have  a  right 
to  say  he  found  this  obstruction  to  his  use  of  the 
navigation  of  the  lake  wrongfully  placed  there  by 
the  plaintiff,  and  he  justifiably  went  across  it  as 
it  was  the  only  means  he  had  of  reaching  a  piece 
of  land  where  he  had  a  right  to  be.  He  must  do 
no  more  damage  to  the  plaintiff  than  is  necessary 
for  that  purpose,  but  it  is  not  here  suggested  that 
the  defendants  have  improperly  used  the  pier. 
Mr.  Manisty  says  the  aefendants  are  availing 
themselves  of  their  own  wrong ;  but  it  is  not  so. 
The  pier  was  originally  put  up  in  aid  of  naviga- 
tion, tor  the  purpose  of  its  use  by  the  people  who 
go  on  board  the  defendants'  steamers  ;  and  it  is 
impossible  to  land  at  that  particularpart  of  the 
shore  except  by  going  over  the  pier.  The  plaintiff 
by  allowing  the  pier  to  remain  where  the  defen- 
dants placed  it,  has  maintained  the  obstruction  to 
t'te  navigation,  and  is  in  the  same  position  as  if  he 
O  iginally  built  it.  I  think  it  woula  be  a  good  plea 
if  the  defendants  were  to  say,  in  effect,  that  the 
plaintiff  so  maintained  this  pier  that  it  was  im- 
possible tor  the  defendants  to  use  their  right  of 
navigating  the  lake  without  knocking  it  down  or 
walling  over  it ;  and  that  the  trespass  complained 


of  was  that  the  defendants  walled  over  the  pier  for 
the  purpose  of  enjoying  their  right,  doing  no  more 
injury  to  the  plaintiff  uian  was  necessary  for  that 
purpose. 

•  Mellor,  J. — I  have  come  to  the  same  conclusion, 
but  I  am  not  free  from  doubt  about  the  matter. 
This  decision  seems  to  be  good  sense,  and  I  will 
not  differ  from  my  learned  brethren.  The  circum- 
stances of  the  erection  of  the  pier  seem  to  me  to 
make  the  case  very  different  from  that  of  The 
Eastern  Counties  Bailway  Company  v.  Dorling. 
At  all  events,  however,  the  plaintiff  must  be  now 
taken  to  say  that  the  pier  is  his,  and  although  the 
defendants  put  it  up,  that  he  has  maintainal  the 
obstruction.  He  cannot,  therefore,  keep  the  public 
off  it. 

Lush,  J. — I  do  not  share  in  the  doubts  of  my 
brother  Mellor.  I  think  this  a  clear  case. 
Mr.  Marshall  might  have  had  this  obstruction 
abated  by  the  wrong  doer  if  he  had  liked,  or  might 
have  removed  the  pier  himself;  but  as  he  has  left 
it  as  it  was,  and  now  claims  it  as  bis,  and  also 
damage  for  the  use  of  it,  he  has  the  same  liabili^ 
as  if  he  had  made  it.  The  defendants  say,  this 
pier  obstructs  us  in  our  use  of  the  lake,  and  we 
cannot  enjoy  our  right  without  using  it.  To  use 
it,  therefore,  is  a  necessary  incident  to  the  public 
right  of  navigation,  and  the  pier  being  an  obstmc- 
tion  upon  the  plaintiff's  soil,  the  case  is  exactly 
like  that  cited  by  Mr.  Holker. 

Judgment  for  defendants. 

Attorneys  for  plaintiff,  BeU,  Brodrick,  and  Oray. 

Attorneys  for  defendants,  Jam^s,  Curtis,  and 
James. 


Ttiesday,  Nov.  28, 1871. 
SwEETiKG  (app.)  V.  Turner  (resp.) 

Auctioneers'  implied  authority — Claim  of  landlord 
— Passing  of  property  on  sale. 

Iwo  paj-tners  authorised  an  auctioneer  to  wB 
the  effects  of  tlie  partnership,  and  to  hold  the 
proceeds  as  stakeholder  until  they  should  join 
m  directing  him  as  to  the  disposition  thereof. 
The  sale  took  place  under  eondiiiont,  one  of 
which  was,  "Each  and  all  lots  shall  be  taken 
to  he  delivered  at  the  fall  of  the  hananer,  after 
which  time  they  shall  remain,  and  be  at  the 
exclusive  risk  of  the  purchaser,  and  the  auctioneer 
shall  not  he  called  tipon  for  compensation  for  any 
injury  or  loss  stistavned  after  that  time."  When 
the  sale  was  over,  bul  before  tlus  lots  had  been  aU 
removed,  the  landlord  demanded  rent  from  the 
aurtumeer,  wlu)  promised  to  pay  it  out  ofthevto- 
ceeds  oftlie  sale,  in  order  to  avert  the  distress  Khich 
the  landlord  threatened. 

Held,  in  an  action  by  tlie  partner,  who  was  entifld 
according  to  the  joint  direction  of  both  of  Ihem,  to 
the  whole  proceeds,  against  the  stakeholder,  th^ 
the  property  in  the  goods  sold  had  passed  to  Ihe 
purchasers  at  the  time  of  the  promise  to  fay  the 
rent,  and  therefore  the  stakeholder  was  liable  to 
the  plaintiff  for  the  a/mount  he  had  so  promised. 

Appeal  from  the  County  Court  of  Suffolk. 
This  was  an   action  to  recover   the  Bum 

371. 15».  7d. 
The  following  were  the  particulars  of  the  plw"" 

tiff's  claim  deUvered  in  the  action : 
"  The  plaintiff  claims  371. 15».  7d.  for  money  p»r 

able  to  the  plaintiff  for  money  received  by  the 

defendant  to  the  use  of  the  plaintiff. 
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[QB. 

"The  ^aintiff  claims  the  same  entn,  for  that  on 
the  3rd  Dec.  1870  the  plaintiS  and  one  Josiah 
Garrard  Matthews,  being  then  aboat  to  diseolve 
partnership  by  the  hands  of  their  respective  attor- 
neys, wrote  Mid  delivered  a  joint  note  or  letter  of 
instmotions  to  the  defendant  in  the  words  and  to 
the  effect  following : 

"  We  aathorise  and  request  yon  totakepoBsesdonof  the 
■toA  in  tntde  and  effsota  belonging  to  Heears.  Matthews 
and  Sweettng,  and  to  realiae  the  same  with  all  oonvenient 
deapatoh,  and  to  hold  the  proceeds  aa  stakeholder  nntil 
we  ahall  join  in  directing  70a   aa  to  the   disposition 

tiMNof. 

"  Whereupon  the  defendant  took  possession  of 
the  said  chattels  and  effects,  and  on  the  7th  Dec 
1870  realised  the  same  by  public  auction;  and  the 
net  proceeds  thereof,  as  appearing  by  the  account 
stated  by  the  said  defendant,  amounted  to  the  sum 
of  762.  6s.  lOd. ;  and  on  the  10th  Dec.  1870  the 
plaintiff  and  the  said  J<»iah  Garrard  Matthews,  by 
the  hands  of  their  respective  attorneys,  wrote  and 
delivered  a  flirther  joint  note  to  the  defendant  in 
the  words  and  to  the  effect  following : 

"  We  direct  yon  to  pay  the  net  proceeds  of  yonr  sale  on 
the  7th  inst.  in  pnrsnanoe  of  onr  matmotions  of  the  part- 
nership effeota  of  Meaan.  Matthews  and  Sweeting  to 
Messrs.  Aldons  and  Faaroe  on  behalf  of  Mr.  George  Alfred 
Sweeting,  he  being  entitled  to  receive  the  whole  of  sndi 
net  proceeds.  Yet  the  defendant  did  not  so  pay  such 
proceeds,  thoagh  lawfully  demanded,  bnt  wrongnmy  and 
contrary  to  snch  directions  pud  the  said  snm  of 
87{.  IS*.  74.,  part  of  raeh  proceeds,  to  one  CobboM,  for 
rent,  as  appears  by  the  said  account  stated,  remitting 
to  the  pkintiff  only4he  snm  of  38i.  11<.  Sii.,  the  balance 
after  such  wrongfol  payment." 

The  fitots  proved  at  the  hearing  were  as  follows  : 

On  the  1st  Sept.  the  plaintiff  and  Josiah  Garrard 
Matthews  entered  into  partnership  for  the  term  of 
ten  years  as  auctioneers,  carrying  on  business 
upon  premises  known  as  the  Auction  Mart,  Upper 
C^Tvell-street,  Ipswich.  The  deed  of  paartnersnip 
was  put  in.  It  did  not  contain  any  arrangement 
about  the  rent  of  the  premises,  which  were  then, 
and  had  previously  been,  in  the  occupation  of 
Matthews  as  tenant,  at  80Z.  per  annum,  payable 
quarterly  (on  the  Ist  Jan.,  the  1st  April,  the 
1st  July,  and  the  1st  Oct.).  Subsequently  to  the 
let  Se^.,it  was  verbally  agreed  between  Matthews 
and  the  plaintiff,  bnt  without  oommonicating  with 
the  iMidlords,  that  part  of  the  rent  should  be 
borne  by  the  firm,  Matthews  paying  201.  per 
^^ntiTitn  for  snch  part  of  the  premises  as  were  in  his 
own  oooupation,  and  not  required  for  the  partner- 
ship purposes. 

Within  three  months  after  the  oommencemeut 
of  the  partnership,  violent  quarrels  arose  between 
the  partners,  and  in  Nov.  last  it  waa  arranged 
between  them  that  the  partnership  shonld  be  dis- 
solTed,  and  the  partnersnip  effects  sold. 

With  this  view,  the  following  authority  was 
given  to  the  d^endant,  an  auctioneer,  residing 
la  Ipswich. 

To.  Mr.  O.  A.  Tqracr. 

We  anthoriae  and  request  yon  to  tdce  possesaion  of  the 
stock  in  trade  and  etFeota  belonging  to  Messrs.  Matthews 
and  Sweeting,  and  to  realise  the  same  with  all  convenient 
despatch,  and  to  hold  the  prooeeda  aa  stakeholder  nntil 
we  shall  join  in  directing  yon  aa  to  the  diapoaition 
thsiaof .  Ipswich,  Dec.  3, 1870. 

^or  Matthews)  A.  F.  Vdllllkt. 

(For  Sweeting)  B.  Pkabcs. 

Thia    aathority   was   drawn   up*  by   the   two 

solicitors,  Mr.   Vnlliamy  and  Mr.  Pearoe,  in  the 

defendant's  ofi&ce,  and  ne  was  made  folly  aware 

\3aaJt  he  was  to  take  possession  of  the  partnership 

VoL  XXY,  N.a,  Na  «87». 


effects,  to  hold  them  against  Matthews,  as  the 
plaintiff  did  not  live  at  the  auction  mart,  and  the 
partners  had  become  extremely  hostile  to  each 
other. 

On  the  same  Srd  De&  the  defendant,  in  pur- 
suance of  his  authority,  took  possession  of  the 
goods,  except  some  fixtures,  wnich  the  plaintiff 
claimed  as  partnership  property,  but  Matthews 
alleged  did  not  belouK  to  tne  firm.  Defendant  was 
present  at  a  violent  utercation  between  the  part- 
ners about  these  fixtures. 

On  Wednesday,  the  7th  Dec.,  the  defendant,  in 

Eursuance  of  the  authority  of  the  3rd  Deo.  1870, 
eld  an  auction,  at  the  auction  mart,  of  the  effects  of 
which  he  had  taken  possession,  selling  them  under 
certain  printed  particulars  and  conditions  of 
sale,  containing,  amongst  other  stipulations,  the 
following : 

Each  lot  ahall  be  paid  for  immediately  after  the  sale 
and  previoosly  to  its  removal.  Each  and  all  lots  shall  be 
taken  to  be  delivered  at  the  fall  of  the  hammer,  after 
which  time  they  shall  remain  and  be  at  the  ezclnsiva 
risk  of  the  porohaaer ;  and  the  anotioneer  sliall  not  be 
called  npon  for  compensation  for  any  injory  or  loss  sus- 
tained alter  that  time. 

The  lots,  118  in  aU,  fetched  91Z.  lis.  4d.  No 
single  lot  fetched  102.  After  the  sale  was  over,  but 
before  all  the  thing's  had  been  removed  by  the 
respective  purchasers,  Mr.  Henry  Sidney,  the 
agent  of  tlie  landlords  of  the  premises,  stopped  the 
defendant  just  as  he  was  leaving  the  mart,  and 
said  he  conli  not  allow  the  things  to  go  until  he 
was  paid  the  rent  then  in  arrear. 

The  defendant  said  he  had  sold  all  the  things, 
and  could  not  pay  it  without  some  authority,  and 
both  Sidney  and  defendant  went  to  speak  to 
Matthews,  who  waa  on  the  premises,  and  Sidney 
said  to  him  he  must  distrain  unless  the  rent  were 
paid.  Matthews  said  it  had  better  be  paid  out  of 
the  proceeds  of  the  sale,  and  asked  defendant  to 
pay  it.  Defendant  without  iiirtber  inquiry,  and 
without  seeing  either  of  the  solicitors,  Mr. 
Yulliamy,  or  Mr.  Fearoe,  or  the  plaintiff,  at  once 
said  to  Sidney  he  would  pay  the  rent  out  of  the 
proceeds  of  the  sale,  and  Sidney  went  away  satis- 
fied. The  rent  then  due  was  the  private  debt  of 
Matthews,  and  was  401.  for  two  years'  rent,  which 
was  in  arrear  on  the  1st  Oct.  1870,  less  certam 
allowances  which  reduced  it  to  371.  1&«.  7d.,  the 
amount  claimed  in  this  action. 

There  was  at  the  time  defendant  promised  to 
pay  Sidney  furniture  belonging  to  Matthews  on 
the  part  or  the  premises  in  his  own  exclusive  ooou- 
pation. 

Not  until  the  following  day,  the  8th  Dea,  did  the 
plaintiff  become  aware  of  this  arrangement  about 
the  rent,  and  then  his  solicitor  immediately  in- 
formed the  defendant  that  if  he  paid  it  he  would 
be  held  responsible,  and  negotiations  took  place 
to  induce  Sidney  to  seize  Matthews'  furniture,  or 
to  induce  him  to  pay  the  rent.  Pending  these 
negotiations,  a  letter  giving  defendant  notice  not  to 
pay  the  rent  was  on  the  9th  Dec.  sent  to  him  by 
the  plaintiffs  solicitors. 

On  the  10th  Dec,  as  Matthews  could  not  pay  the 
rent,  Mr.  VuUiamy  and  Mr.  Pearce  joined  in  tbe 
following  direction  to  the  defendant : 

Ipswioh,  lOth  Dea  1870. 
To  Mr.  O.  A.  Turner. 

Dear  Sir, — We  direct  jron  to  pay  the  net  prooeeda  of 
your  sale  on  the  7th  inst.  in  pnrsnance  of  onr  inatruotions 
of  the  partnership  effects  of  Hassrs.  Matthews  and  Sweet- 
ing to  MaNTs.  AldoiM  and  Pesioa  on  behalf  of  Mr.  Q.  A. 
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[Q.B. 


Sweetinir,  he  being  entitled  to  reoeire  the  whole  of  aooh 
net  ptooeeda. 

CFor  Matthews)  A.  F.  Vuluam T. 

(For  Sweeting)  B.  Pbabcb. 

This  direction  was  dulv  sent  to  and  received  by 
the  defendant,  with  another  letter  from  the  plain- 
tiff's solicitors,  expressly  warning  him  not  to  pay 
the  rent. 

On  the  trial  Mr.  Vulliamy  stated  in  his  evidence 
that  at  the  time  he  signea  this  note  of  the  10th 
Dec.,  he  was  aware  that  the  defendant  had  paid  or 
had  agreed  to  pay  the  rent  claimed,  and  Kr.  Fearce 
knew  it  as  well. 

Messrs.  Cobbold  and  Yarington,  the  landlord's 
solicitors,  gave  the  defendant  an  indemnity,  and 
he  then  paid  them  the  372.  lot.  7d.  Subsequently 
he  tendered  to  the  plaintiff's  solicitors  an  account 
of  the  auction,  showing  the  net  proceeds  to  be 
76^  6s.  lOd.,  and  a  ba^nce  of  38/.  11«.  2d.  after 
paying  S7l.  15».  7d.  to  Cobbold  for  rent.  In  pursu- 
ance of  the  direction  of  the  10th  Dec.,  the  defen- 
dant paid  the  balance  of  38!.  11«.  3d.  to  the  olain- 
tifTs  solicitors;  they  immediately  issued  the  plaint 
in  this  action. 

Rent  for  the  whole  premises  had,  previously 
to  the  partnership,  been  paid  by  Matthews  to 
Messrs.  Cobbold. 

From  the  foreeoing  facts  the  County  Court 
judge  drew  the  lollowing  inferences  of  fact : — 
First,  that  Matthews  became  tenant  by  estoppel 
o'  the  whole  of  the  premises  to  Messrs.  J.  C.  and 
Alfred  Cobbold,  ana  that  the  firm  of  Messrs. 
Matthews  and  Sweeting  became  and  were  under- 
tenants to  Matthews  of  the  part  of  the  premises 
upon  which  the  business  of  the  firm  was  carried 
on,  and  that  the  goods  and  effects  which  Mr. 
Sidney  threatened  to  distrain  were  on  such  last- 
mentioned  part  of  the  premises ;  secondly,  that  in 
consideration  that  Sidney,  as  agent  for  Messrs. 
Cobbold,  would  abstain  Arom  distraining  such 
goods  and  effects,  the  defendant  promised,  with 
the  concurrence  of  Matthews,  to  pa^  the 
371.  15«.  7d.  to  Messrs.  Cobbold,  and  bemg  of 
opinion  that  the  defendant  was  entitled  to  set  up 
inejtis  tertii  existing  ki  Messrs.  J.  C.  Cobbold  and 
Alfred  Cobbold,  the  judge  gave  judgment  for  the 
defendant  with  costs. 

The  qnestion  for  the  opinion  of  the  court  was 
whether  under  the  circumstances  above  stated  the 
defendant  was  justified  in  paying  over  the 
871.  15«.  7d.  to  Messrs.  Cobbold  P  If  the  court 
should  be  of  opinion  that  he  was  so  justified,  the 
judgment  of  the  court  below  was  to  be  affirmed  ; 
bttt  if  the  court  should  be  of  opinion  that  be  was 
not  so  justified,  then  the  judgment  of  the  court 
below  was  to  be  reversed  and  judgment  entered 
for  the  plaintiff  for  372. 15<.  7d.  and  costs. 

Oraham  and  McKdlar  for  plaintiff. — At  the  time 
Sidney  demanded  the  rent  of  the  defendant,  the 
property  in  all  the  goods  upon  the  premises  had 
passed  to  the  purchasers,  l/he  words  of  the  con- 
ditions of  sale  were  sufficient  to  terminate  all  the 
interest  of  Matthews  and  the  plaintiff  in  the  goods 
before  the  defendant  promised  to  pay  the  amount 
of  the  rent  out  of  the  proceeds.  No  jus  tertii 
therefore  arises  here;  the  last  case  in  which  the 
Bubjeot  was  considered  is  Biddle  y.  Bond  (6  B.  &  S. 
225),  where  the  plaintiff  seized  certain  goods  for 
rent,  and  directed  the  defendant,  an  auctioneer,  to 
sell  them.  Before  the  sale  the  owner  of  the  goods 
asserted  that  the  plaintiff  was  not  in  the  position 
of  laodlord,  and  had  ao  right  to  seize  the  goods. 


and  the  owner  gave  defendant  notice  to  retain  the 
proceeds  for  him.  It  was  held  that  the  defendant 
nad  a  right  to  set  up  the  title  of  the  owner  of  the 
goods  against  the  plaintiff,  who  claimed  as  bMlw. 
No  such  right,  however,  can  be  set  up  for  monej 
in  the  hands  of  a  bailee.  [Blackburn,  J.— This  u 
not  80  much  a  question  of  jut  tertii,  as  of  the  im- 
plied authority  to  an  auctioneer  to  protect  goods 
entrusted  to  him  for  sale  fW)m  seizure.]  The 
goods  were  here  sold,  and  by  the  time  of  the  threat 
to  distrain  might  have  been  removed  but  for  the 
fault  of  the  purchasers.  If  they  had  been  seiied, 
the  plaintiff  would  not  have  been  affected ;  the  loss 
would  have  devolved  upon  the  purchasers ;  or  ereo 
if  not  upon  them  upon  Matthews.  Moreover,  this 
promise  in  the  sale  room  was  a  promise  to  pay  the 
debt  of  another,  and,  not  being  m  writing,  was  noi 
binding  after  the  notice  to  pay  the  proceeds  of  the 
sale  to  the  plaintiff.  [Msllob,  J. — It  was  a  pro- 
mise on  good  consideration,  viz,,  that  the  landlord 
would  not  distrain  the  goods.]  At  this  time  the 
propierty  in  the  goods  had  passed  to  the  pur- 
chasers : 

Benjamin's   Sole    of    Personal    Proper^,   p.  213, 
et  seq. 

Kemplay  for  defendant. — ^This  condition  of  aile 
must  be  read  only  as  relating  to  injury  or  loss  of 
the  nature  of  fire  or  theft,  not  as  an  exoneration 
of  the  plaintiff's  liability  for  the  paramount  daim 
of  the  landlord  to  distrain.  The  auctioneer,  by  the 
course  of  his  trade,  was  bound  to  deliver  the  good* 
to  the  purchasers,  and  in  this  case  the  defendant 
could  not  do  so  without  payment  of  the  rent.  He 
conid  not  have  sued  the  purchasers  for  the  price  of 
•the  goods  if  the  landlord  had  seized  the  goods  w 
he  threatened.  [Blackburk,  J. — I  am  not  aware 
of  that ;  the  condition  says  "  all  lots  shall  be  taken 
to  be  delivered  at  the  fall  of  the  hmnmer,  after 
which  time  they  shall  remain  and  be  at  the  ezdn- 
sive  risk  of  the  purchaser."]  At  all  evoits,  what 
was  done  by  the  defendant  was  within  the  implied 
authority  to  every  auctioneer. 

BucKBUBN,  J. — This  is  a  verv  nice  qaesti(»,  »nd 
I  am  not  at  all  surprised  at  the  judgs  coming  to 
the  conclusion  which  he  has  formed.  I  think,  how- 
ever, he  has  somewhat  mistaken  the  position  of  the 
parties  at  the  time  the  defendant's  promise  «ai 
made.  It  is  a  thoroughly  establishea  rule  of  the 
English  law  that  upon  a  bargain  and  sale  of  goods, 
where  everything  which  has  to  be  done  by  the 
vendor  is  completed,  the  property  vests  in  the 
purchaser.  After  that,  if  any  accident  happen  to 
the  goods  the  loss  is  the  purchaser's,  not  tne  ven- 
dor's. So  if  any  benefit  nappen  to  the  goods  and 
they  become  more  valuable,  the  advantage  is  en- 
tirely the  purchaser's.  The  defendant  here  sold 
under  conditions  of  sale  which  clearly  point  oat  *t 
what  time  the  property  in  and  responsitnli^  for 
the  goods  passed  from  tne  vendor  to  the  porchaaer. 
The  vendor  may  have  had  some  lien  upon  the 
goods  until  payment,  but  his  duty  to  dehver  WM 
completed  upon  the  fall  of  the  hammer.  Tliis  wh 
held  to  pass  the  property  by  the  oonsidsred  Jsdg* 
raent  of  the  Queen's  Bencn  delivered  by  Lord  Bitai- 
borough inHinde  v.  Whitehmtse, 7  SastSSS. Thecoo- 
dition  of  sale  then  proceeds  to  give  notice  of  the  con- 
sequence of  the  bargain  which  a  buyer  would  en^ 
into  from  the.  &I1  of  the  hammer ;  "  after  lAic^ 
time  they  (the  lots)  shall  remain  and  be  at  A* 
exclusive  risk  of  the  purchaser ;  and  tfaa  aw"  ' 
shall  not  be  called  upon  for  compenaatiaa  '■ 
injury  or  loss  sustained  after  that  tiamT 
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contended  that  this  injnry  or  loss  must  be  in  the 
nature  of  fire  or  accident,  and  did  not  inclade  the 
rightful  clMm  which  the  landlord  had  upon  the 
goods  for  bis  rent.  He  did  not  here  aoliually  dis- 
train, bat  in  order  to  prevent  his  carrying  out  his 
threat  to  distrain,  the  defendant  thought  he  was 
entitled  to  pay  the  rent,  and  thereby  saye  the 
vendors  from  greater  expense.  He  therefore  made 
a  promise,  which  had  the  same  effect  as  actual 
payment,  to  hand  over  the  amount  claimed  out  of 
the  proceeds  of  the  sale.  He  made  a  mistake, 
however,  in  imagining  that  his  refusal  to  pay 
would  have  caused  expense  to  the  vendors ;  if  the 
goods  had  been  seized  by  the  landlord,  their  loss 
would  not  have  fallen  upon  the  vendors,  for  the 
property  in  the  goods  had  by  that  time  passed  to 
the  purchasers,  and  the  risk  of  seizure  like  that  of 
fire  or  accident  would  have  devolued  upon  the 
purchasers.  The  plaintiff,  therefore,  is,  in  my 
opinion,  entitled  to  this  money.  I  should  have 
tnonght  it  incidental  to  an  auctioneer's  authority 
to  piiy  rent_  claimed  upon  goods  entrusted  to 
Mm  for  sale,  if  it  were  necessary  to  do  so  in  order 
to  save  his  principal's  interest;  but  here  that 
interest  had  terminated,  and  the  defend^t's 
promise  was  beyond  his  authority.  The  judgment 
therefote  must  be  reversed. 

Melu)b,  J.  —  I  am  of  the  same  opinion. 
I  think  the  auctioneer  mistook  the  position  of  the 
parties  at  the  time  he  promised  to  pay  this  money. 
He  should  have  said,  in  answer  to  the  landlord's 
claim,  "I  have 'sold  the  goods,  and  you  have  no 
right  to  the  money  which  I  hold."  The  property 
in  the  goods  had  by  that  time  clearly  passed  to  the 
pnrchasers,  but  the  defendant  apparently  was  not 
aware  of  that  fact.  Upon  his  mistaken  view  of  that 
miatter,  he  did  what,  if  he  had  been  right,  he  would 
have  been  perfectly  justified  in  doing. 
_  Lush,  J. — I  am  of  the  same  opinion.  The  ques- 
tion is  whether  the  defendant,  the  auctioneer,  had 
anj  authority  to  pay  this  rent  at  the  time  he  pro- 
mised. Express  authority  he  certainly  had  not, 
but  whether  it  was  implied  in  the  instructions 
^ven  to  him  to  sell  the  goods  depends  upon  the 
time  of  the  promise.  I  think  that  after  the  sale 
of  the  goods  he  could  not  be  said  to  have  an 
agency  by  necessity  for  this  purpose. 

Judqmenifor  appelant. 

Attorney  for  plaintiff,  Edward  Sweeting. 

Attorneys  for  defendant,  Patteson  and  Oohhold, 
for  Cobbold  and  Yarington,  Ipswich. 


WednegdMf,  Nov.  29,  1871. 
Davus  and  Wira  v.  Solomon. 
Slander  of  wife — ChattUy — Special  damage. 
DedaraUon  alleged  that  defendant  had  gpoken  of 
the  female  plaintiff  that  the  had  connection  with  a 
certain  man  two  years  ago ;  whereby  she  was 
injured  in  her  character  and  reputation,  became 
alienated  from  and  deprived  of  the  cohahitation  of 
her  husharul,  lost  ana  was  deprived  of  the  com- 
panionship, and  ceased  to  receive  the  hospitality 
of  divers  friends,  of  whom  her  husband  and  three 
other  persons  were  named. 
Held,  upon  demwrrer,  thai  the  dedaraiion  was  good, 
the  special  da/mage  being  sufficiei)t  to  sustain  the 
action. 
Thb  declaration  stated  that  before  and  at  the  time 
of  the  committing  of  the  grievance  hereinafter 
complained  of,  the  plaintiff  Isabella  Davies  was  a 


person  of  unblemished  character  and  repute,  and 
had  always  conducted  herself  with  decorum, 
chastity,  modesty,  and  propriety,  living  and  co- 
habiting with  her  husband,  and  was  on  terms  of 
intimate  relationship  and  companionship  with  her 
husband,  and  with  divers  gooa  and  worthy  iViends, 
and  was  in  the  habit  of  visiting  and  partaking  of 
their  hospitality,  and  being  received  by  them  as  a 
companion;  yet  the  defendant  well  Imowing  the 

£  remises  falsely  and  maliciuusly  spoke  and  pub- 
shed  of  the  plaintiff,  Isabella  Davies,  the  words 
following,  that  is  to  say,  "  I  can  prove  that  John 
Davies's  wife  (meamng  thereby  the  plaintiff 
Isabella  Davies)  had  connection  with  a  man  named 
Labrach  two  years  ago,  but  I  would  rather  have 
the  tongue  cut  out  of  my  month  than  separate  man 
and  wife,"  whereby  the  plaintiff  Isabella  Davies 
was  injured  in  her  character  and  reputation,  and 
became  alienated  from  and  deprived  of  the  cohabi- 
tation of  her  husband,  and  lost  and  was  deprived 
of  the  comp>anionship,  and  ceased  to  receive  the 
hospitality  of  divers  friends,  and  especially  of  her 
husband  John  Davies,  and  one  Momce  Davies,  and 
one  Geortje  Henry  Turner  (clerk),  and  one  Abra- 
ham Joseph  Murray,  who  have  by  reason  of  the 
premises  withdrawn  from  the  companionship,  and 
ceased  to  be  hospitable  to,  or  be  friendly  with,  the 
plaintiff  Isabella  Davies. 

This  declaration  was  demnrred  to,  the  g^und 
stated  on  the  record  being  that  the  alleged  slander 
was  not  actionable  without  special  damage,  the 
natural  and  reasonable  consequence  of  it ;  and  the 
damages  alleged  were  not  such. 

Laiorence,  tor  the  defendant,  supported  the 
demurrer. — In  the  case  of  Lynch  v.  Knight  (9  H.  of 
L.  Gas.  577)  the  decision  of  the  majority  of  the 
Irish  judges  was  overruled  by  the  House  of  Lords, 
and  the  action  was  held  not  to  Ue  upon  various 
grounds.  Lord  Wensleydale  based  his  judgment 
on  the  gronnd  that  the  loss  of  the  coTuortvum  of 
her  husband  was  not  special  damage  upon  whidi 
a  woman  might  bring^an  action  for  words  not 
otherwise  actionable.  He  further  said  "  That  the 
loss  of  the  comfort,  of  the  society,  and  attention 
of  friends  by  a  wrongful  act  does  not  support  an 
action  for  slander  is  fully  settled  by  the  case  of 
Moore  v.  Meagher  (1  Taunt.  39.)"  Moreover,  if 
the  wife's  loss  of  hospitality  was  a  damage  at  all, 
it  was  so  to  the  husband,  who  alone  would  receive 
pecuniary  benefit  thereby  ;  he  ought  therefore  to 
sue  by  himself.  In  Roberts  v.  Roberts  (5  B.  &  S. 
384),  it  was  held  that  exclusion  from  a  private 
society  and  congregation  of  a  religious  sect  of 
which  plaintiff  was  a  member  was  not  such  special 
damage  as  would  support  an  action  for  slander. 
Starkie's  Law  of  Lioel  and  Slander  (3rd  edit), 
p.  318. 

Prentice,  Q.C.  (with  him  Sume  WiUiams),  for 
the  plaintiff  was  not  heard. 

Blackburn,  J.— The  only  diflBculty  which  we  can 
at  all  see  in  this  case  is  the  opinion  of  Lord  Wensley- 
dale in  Lynch  v.  Knight.  He  is  always  an  authority 
of  so  much  weight,  that  if  we  considered  the  point 
upon  which  he  differed  from  the  other  Lords  in 
that  case  were  raised,  we  should  certainly  hear  the 
other  side  before  we  decided  in  opposition  to  his 
opinion.  But  here  the  declaration  does  not  only, 
as  in  that  case,  allege  the  loss  of  cohabitation, 
but  it  further  avers  that  the  female  plaintiff 
was  deprived  of  the  companionship  and  ceased 
to  receive  the  hospitality  of  divers  friends,  three 
of  whom,  besides   her   husband,   are  distinctly 
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nfuned  in  the  declaration.  This  was  the  special 
damage  alleged  in  Moore  v.  Meagher,  with  greater 
detail  certaimy,  but  it  is  sufficient  for  us  to  hold, 
as  the  judges  did  in  that  case,  that  this  loss 
of  hospitahty  may  have  involved  a  substantial 
iiynry.  In  Uoherta  v.  Bobertg,  the  action  was  held 
not  to  lie,  expressly  on  the  ground  that  there  could 
be  no  Bubst^tial  injury,  and  that  is  therefore  no 
authority  here.  Then  comes  the  question,  is  the 
damage  alleged  likely  to  be  occasioned  by  the 
cause  of  action  stated  \f  I  cannot  myself  see  that 
any  consequence  conld  more  naturally,  even  neces- 
sarily, follow  such  a  charge  as  this  made  against 
a  respectable  woman.  Lastly,  an  objection  has  been 
thrown  out  to  the  wife  having  been  joined  with  her 
husband  in  bringing  the  action ;  the  iqjury,  as  is 
alleged,  being  only  to  the  pocket  of  the  husband, 
when  the  wife  loses  the  hospitality  of  her  friends. 
This  seems  to  me  to  be  artificial  reasoning ;  the 
wife  may  sustain  sufficiently  real  injury  in  her  own 
person,  even  if  it  be  only  in  consequence  of  the 
loss  of  the  food  and  drink  given  her  by  her  friends, 
which  might  be  superior  or  more  plentiful  than 
her  ordinary  style  of  living.  I  think  the  declara- 
tion is  good. 

Mbllob  and  Hannbn,  JJ.,  oononrred. 

Jud^Tnent  for  plaintiffs. 

Attorney  for  the  plaintiffs,  Geo.  L.  Norman. 

Attorneys  for  the  defendant,  Taylor,  Hoare,  and 
Taylor. 

Nov.  8  emd  Dec.  16,  1871. 

Thb  Vbstet  and  Pabibh  op  St.  HCabt,  Nbwingtos 
(apps.) «.  Jacobs  (resp.) 

Right  of  oumer  of  land  dedicated  to  mMie  ttse — 
Highway — Access  to  property  —  Highway  Act 
(5^6  WiU.  4  c.  60)  «.  72— Metropolis  LorM 
Management  Act)  18  ^  19  Viet.  e.  120)  »«. 
96,  98. 

The  owner  of  land,  who  dedicates  a  portion  of  it  to 
pitblic  use  as  a  highway,  parts  with  no  other  right 
than  a  right  of  passage  to  the  pvMie  over  the  land 
so  dedicaied,  and  may  exercise  all  other  rights  of 
ownership  not  inconsistent  therewith;  cmd  the 
approprialion  made  to  cmd  adopted  by  the  public 
of  a  part  of  the  street  to  one  kind  of  passage,  and 
of  another  part  to  another,  does  not  deprive  him 
of  any  rights,  as  owner  of  the  la/nd,  which  are 
not  inconsistent  with  the  right  of  pcusage  by  the 
public. 

The  provisions  of  the  Highway  Acts  cmd  the  Metro- 
lis  Local  Management  Act,  so  far  as  they  apply  to 
roads  or  streets,  are  subordinate  to  the  paramount 
rights  reserved  by  the  owner. 

Where,  on  a  summons  against  the  respondent  under 
the  HightooAj  Act  for  doing  damage  to  a  highway, 
it  appeared  that  the  respondent,  the  owner  and 
occupier  of  premises  adjoining  a  public  highway, 
used  the  premises  for  the  deposit  of  heavy  mo- 
^inery,  which  he  conveyed  to  and  from  the  pre- 
raises  across  the  flagged  pavement  or  footway  in 
front  of  them,  in  Motleys  or  waggons  which  injured 
the  pavement,  and  it  was  found  by  the  magistrate 
that  the  premises  in  question  could  not  be  reason- 
ably enjoyed  without  access  aerosn  the  footway, 
ana  that  we  rights  of  ownership  amd  those  of  the 
pvXlic  might  be  jointly  exercised  consistently  with 
the  general  welfare,  it  wcu 

Held  that  the  magistrate  was  not  bound  to  convict, 
and  was  justified  in  dismissing  the  summons. 


This  was  a  case  stated  by  one  of  the  metrcmoUtan 
police  magistrates  under  20  &  21  Vict.  c.  43.  _ 

The  tvppellanta  are  the  vestry  of  the  parish  of 
St.  Mary,  Newington,  to  whom,  by  sect.  96  of  the 
Metropolis  Local  Management  Act  (18  &  19  Vict 
c.  120),  the  powers  and  duties  of  surveyors  of 
highways  and  the  property  vested  in  such  sur- 
veyors are  transferred. 

The  respondent  is  the  occupier  of  premises 
abutting  towards  the  west  on  a  high-»Ay  in  the 
parish  railed  Newington  Cbuseway,  such  highway 
consisting  of  a  foot  pavement  and  a  roadway. 
The  respondent's  premises  also  abut  on  Tiverton- 
street,  in  the  east,  and  part  of  them  are-  arches, 
over  which  is  the  London,  Chatham,  and  Dover 
Bail  way.  Adjoining  the  pavement  is  the  dead  wall 
of  ^he  railway  arches,  extending  about  60ft.  along 
the  pavement. 

This  respondent  is  the  tenant  of  the  railway 
company,  and  is,  for  the  purposes  of  this  case,  to 
be  treateid  as  standing  in  tne  position  of  the  rail- 
way company,  the  freeholders. 

The  footway  of  Newington  Causeway  is  » 
flagged  pavement,  about  27ft.  wide,  and  extending 
from  Kind's  place  to  the  comer  of  the  New  Kent- 
road,  having  on  that  (the  east)  side  only  four 
roads  or  carriage  ways  intersectiBg  it — namely,  at 
Rockingham-street,  at  Mead's-plaoe,  the  entrance 
to  the  Surrey  Sessions  House,  and  at  Ho^semo^ge^ 
lane — all  narrow  ways.  On  the  west  side  of  the 
road,  facing  Newington  Causeway,  are  manj 
crossings  and  carriu'e  ways  ;  and  that  side  u 
in  the  parish  of  St.  George  the  Martyr,  South- 
wark,  and  its  use  as  a  highway  is  not  nearly 
so  ancient  as  that  of  the  east  side.  The 
Causeway  was  originally  a  foot  and  bridle  way 
Until  the  year  1865,  when  the  London,  Chatham, 
and  Dover  Railway  was  formed,  under  parlia- 
mentary powers,  firom  Ludgate-hill  to  Victoria, 
there  was  one  continuous  and  unbroken  line  of 
shops  from  Bockingbam-street  to  the  entamce  of 
the  Surrey  Sessions-house,  such  shops  being  used 
for  the  display  of  goods.  Within  that  distance 
there  was  no  break  of  flag  pavement,  and  no  road 
for  carriages  and  horses  across  it,  there  being  no 
premises  to  which  such  access  was  required.  The 
pavement  for  some  length  of  time  has  been  a 
promenade  for  the  south  side  of  London,  and 
the  keepers  of  shops  abutting  upon  it,  have  paid 
higher  rates  and  rents,  in  consequence  of  the  very 
larae  number  of  purchasers  frequenting  it  on  foot 

For  sixty  years  and  upwards  the  inhabitants 
of  St.  Mary,  "Newington,  wishing  to  have  access 
to  these  premises  across  a  footway,  have  always 
applied  to  the  highway  board,  and,  smce  that  boaid 
has  been  abolishM,  to  the  vestry,  for  permission  to 
do  so,  and  there  is  no  instance  of  a  refusal  recorded 
in  the  parish  books,  although  there  are  entries  of 
such  concessions  upon  terms. 

The  respondent  became  the  tenant  of  the  nil- 
way  company  in  June  1870,  and  subsequently 
by   deed    dated    the_  Blst    Sept.    1870,   of  the 

E remises  in  question^  which  consist  of  a  yard, 
uilding,  and  railway  arehes,  with  a  gateway 
opening  on  to  the  pavement.  In  consequence 
of  the  railway  arehes  and  wall  the  premises 
are  unfit  for  dwelling-houses,  and  tney  are 
used  by  the  respondent  as  a  deposit  for  new 
and  second-hand  machinery,  engmee,  boilen. 
and  other  implements  of  the  heaviest  descripti<*> 
some  single  pieces  weighing  as  much  as  seven  « 
eight  tons.    Sometimes  four,  five,  or  six  bonM 
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have  been  required  to  draw  in  the  carriage  or 
troUejis  on  which  snch  pieces  were  placed,  and  it 
was  impossible  to  turn  a  team  of  horses  of  that 
length  from  TiTerton-stteet  into  the  premises  of 
the  respondent,  so  that  practically  the  only  access 
for  such  {roods  to  his  premises  was  across  the 
pavement  ot  Newington  Causeway.  At  flrfet,  the 
respondent,  instead  of  using  horses  for  the  pur- 
pose, unloaded  from  the  carriage  or  trolleys  in 
the  roadway  at  Newington  Causeway,  and  by  the 
aid  of  rollers  and  levers  slowly  moved  the  huge 
machinery,  Ac.,  across  the  pavement  into  his  pre- 
mises. This  occupied  much  time  and  cansed  an 
obstruction  of  the  pavement  which  was  alleged  to 
be  a  nuisance,  and  was  the  subject  of  complaint 
by  the  shopkeepers  aforesaid  as  injurious  to  their 
trade. 

In  the  month  of  June  1870,  the  respondent 
applied  in  writing  to  the  appellants  for  leave  at 
his  own  expense  to  take  up  the  flag  pavement  in 
front  of  his  gate,  and  to  lay  down  paving  stones, 
so  as  to  form  a  carriage  entrance  from  the  road- 
way to  his  premises  on  the  same  level  as  the  pre- 
sent flagged  footway.  The  application  was  fully 
considered  and  discussed,  and  by  a  vote  of  the 
mwority  of  the  vestry  was  refused. 

It  was  proved  that  in  the  months  of  Nov.  and 
Dec.  1870,  the  respondent  proceeded  to  drive  car- 
riages or  trolleys  laden  with  machinery  across  the 
pavement,  and  that  b^  reason  of  the  extraordinary 
weight  of  the  machmery,  Sk.,  the  flags  became 
broken  and  crushed,  and  damage  had  thereby 
been  done  to  the  pavement  to  the  amount  of 
31.  Vis.  A  demand  of  payment  was  made  by  the 
vestry  clerk,  and  refused  by  the  respondent.  The 
respondent  was  then  summoned,  under  5  &  6 
Will.  4,  c.  50,  s.  72,  for  causing  injury  or  damage 
to  be  done  to  the  highway. 

It  was  contended  on  the  part  of  the  respondent 
that  he  was  entitled  to  take  goods  into  his  yard  or 
premises,  and  that  to  do  this  he  must  cross  the 
pavement  with  them ;  that  it  occupied  less  time 
and  far  less  obstructed  the  traffic  if  he  drew  them 
across  upon  wheels  and  with  horses;  that  the 
damage  was  not  wilful,  but  a  necessary  result  of 
the  refusal  of  the  board  to  permit  him  to  replace 
the  flags  with  hard  materials,  and  that  therefore 
he  was  not  responsible  Under  the  summons. 

On  the  part  of  the  appellants  this  contention  was 
traversed,  and  it  was  contended  that  there  had  been 
s  special  dedication  by  all  the  adjoining  owners 
of  land  of  this  pavement  as  a  pavement  for  foot 
passengers  only,  and  that  as  it  had  been  acquiesced 
m  for  more  than  sixty  years  all  antagonistic  rights 
of  user  had  been  forfeited  and  foregone  bv  each 
individual  freeholder ;  that  the  public  had  by  un- 
disturbed  user  for  more  than  sixty  years  acquired 
an  indefeasible  right  to  have  the  pavement  used  as 
a  footway  only,  and  it  was  not  competent  for  the 
London,  Chatham,  and  Dover  Bailway  Company 
to  let  the  land  for  the  purposes  in  question,  as  it 
would  create  a  public  nuisance,  and  was  in  contra- 
vention of  their  statutory  obligation  requiring 
them  to  keep  on  one  side  of  their  line  eight  feet  at 
least  uncovered  and  unbuilt  upon,  ana  that  the 
London,  Chatham,  and  Dover  Kailway  could  not 
so  use  the  land  themselves. 

The  opinion  of  the  police  magistrate  was  that  the 
iniuty  or  damage  was  not  wilfully  done  to  the  high- 
way, that  the  freehold  property  in  question  could  not 
be  reasonably  enjoyed  without  access  across  the 
existing  footway,  and  that  the  rights  of  ownership 


and  of  the  public  mi^ht  be  jointly  exwoised  there 
quite  consistently  with  the  general  welfiure ;  and 
the  magistrate  dismissed  the  summons. 

The  question  for  the  court  wM  whether  the 
mM;istrate  was  right  in'  dismissing  the  snmtnons. 
If  he  ought  to  have  convicted  the  respondent  the 
case  was  to  be  remitted  to  him  to  adjudicate  upon. 

Maukty,  Q.  C.  (with  him  E.  Clarke),  for  the 
appellants. — The  case  finds  a  dedication  of  the 
highway  to  the  public,  and  no  user  can  be  per- 
mitted or  is  lawfhl  which  is  inconsistent  with  tnat 
dediootion.  The  dragging  across  this  footway  of 
heavily  laden  waggons,  which  injured  the  pave- 
ment, is  inconsistent  with  a  dedication  of  this 
pavement  as  a  public  footway.  As  to  the  re- 
spondent's contention  that  the  damage  done  to 
the  pavement  was  not  wilful,  but  was  a  necessary 
result  of  the  refusal  of  the  board  to  permit  him 
to  replace  the  flags  with  hard  material,  it  is  enough 
to  answer  that  the  word  "  wilful"  does  not  occur 
in  the  72nd  section  of  the  Highway  Act  in  con- 
nection with  injuries  or  damages  done  to  highways, 
but  only  in  regitrd  to  riding  upon  any  footpath  or 
causeway. 

Meteam  (with  him  B.  Browtte)  for  the  respon- 
dent.— No  doubt  it  is  not  necessary  to  show  that 
the  act  of  the  respondent  was  done  wilftilly,  but 
it  must  be  shown  that  it  was  unlawful.  But  the 
respondent  had  a  right  to  make  the  use  he  did  of 
the  footway,  for  such  user  was  not  inconsistent 
with  the  dedication  of  the'  hiehway  to  the  public. 
The  magistrate  finds  expressly  that  the  respon- 
dents' proiierty  could  not  be  reasonably  enjoyed 
without  access  across  the  existing  footway,  and 
that  the  rights  of  ownership  and  of  the  pubUo 
might  be  jointly  exercised  there  quite  consistently 
with  the  gener^  welfare.  There  was  practically  no 
other  access  to  the  premises  than  across  this  foot- 
way ;  and  provided  the  respondent  did  not  keep  his 
trolleys  an  unreasonably  long  time  on  the  footway 
he  does  not  commit  any .  00*60106.  "  A  cdrt  or 
waggon,"  says  Lord  Ellenborough,  C.  J.,  in  B.  v. 
Jotie$  (3  Camp.  231),  "  may  be  unloaded  at  a  gate- 
way, but  this  must  be  oone  with  promptness. 
So  as  to  the  repairing  of  a  house :  the  public  must 
submit  to  the  inconvenience  occasioned  necessarily 
in  repairice  the  house ;  but  if  this  inconvenience 
is  prolonged  for  an  unreasonable  time,  the  public 
have  a  right  to  complain,  and  the  party  may  be 
indicted  for  a  nuisance."  So  in  Bex  v.  Gross 
(3  Camp.  227)  the  same  learned  judge  says,  "  a 
stace  coach  may  set  down  or  take  up  passengers 
in  the  street,  this  being  necessary  for  public  con- 
venience, but  it  must  bo  done  in  a  reasonable 
time."  Beg.  v.  Longton  Oas  Company  (2  B.  &  E. 
661)  was  also  referred  to. 

Mwnisiy,  Q.  C.  in  reply. 

Cur  ado.  vuU. 

Bee.  11. — The  judgment  of  the  court  (Cockbum, 
C.J.,  Mellor  and  Hannen,  JJ.),  was  now  delivered 
by 

Mellob,  J. — In  this  case  the  Question  submitted 
to  us  by  the  magistrate  is  whetner,  upon  the  facts 
stated  and  found  by  him,  he  ought  to  have  con- 
victed the  respondent.  We  consider  the  question 
to  mean,  Was  he  bound  to  convict  the  respondent  P 
We  are  of  opinion  that  he  was  not  so  bound,  and 
that  he  therefore  was  justified  in  dismissing  the 
summons.  The  appell^ts  are  the  vestry  of  St. 
Mary,  Newington,  who,  under  the  provision  of  the 
Metropolitan  Local  Management  Act  (18  &,  IdVict. 
c.  120),  exercise  the  functions  of  survOTors  of  high- 
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ways  and  are,  by  sect.  98  of  that  Act,  en- 
abled from  time  to  time  to  cause  the  streets 
within  their  district  to  be  paved  and  repaired,  and 
to  cause  the  groand  or  soil  thereof  to  be  raised 
and  lowered.  The  vestry,  as  surveyors  of  the 
highways,  complained  of  the  acts  of  the  respon- 
dents as  falling  within  section  72  of  the  5  A  6 
Will.  4,  c.  50,  by  "  causing  injury  or  damage 
to  be  done"  to  the  highway  termed  Newing^n 
Causeway.  There  is  no  doabt  that  had  the  acts  in 
question  been  done  by  a  stranger,  or  by  an 
ordinary  passenger,  they  would  have  fallen  within 
the  section  referred  to,  and  in  such  case  the  appel- 
lants, in  their  character  of  surveyors  of  the  high- 
ways within  the  parish,  would  have  been  the 
proper  persons  to  prosecute  the  complaint.  The 
appellant  is,  however,  the  owner  of  premises  con- 
tiguous to  Newington  Causeway,  and  the  acts 
complained  of  were  done  by  him  in  the  carrying 
on  of  his  ordinary  business  in  such  premises,  and 
upon  that  part  of  the  footway  which  lies  immo- 
diately  in  front  thereof.  The  vestry  had  pre- 
viously refused  permission  to  the  respondent  to 
take  up  the  flags,  and  make  a  proper  paved  car- 
riage access  across  the  Causeway  to  his  premises, 
which  premises  he  was  in  the  habit  of  using  for 
storing  up  machinery  of  a  very  weighty  sort. 
The  respondent  having  applied  the  premises  to 
this  purpose,  conveyed  tne  machinery  across 
the  Causeway  by  means  of  rollers  and  levers, 
but,  this  mode  of  proceeding  necessarily  occupy- 
ing considerable  time,  it  was  objected  to  by  the 
police  as  causing  an  undue  obstruction  of  the 
thoroughfare.  Thereupon,  as  the  only  alternative 
to  the  entire  abandonment  of  the  use  of  the 
premises  before  referred  to,  and  which  it  appeared 
was  the  only  use  to  which,  owing  to  the  peculiar 
character  of  the  locality  they  could  be  put,  the 
respondent,  in  the  exercise  of  his  right  as  owner, 
adopted  the  course  of  conveying  the  machinery 
to  and  from  his  premises  in  the  trolleys  or  waggons 
across  the  flagged  footway.  It  was  in  so  doing 
that  the  damage  was  done  which  formed  the 
subject  of  the  present  complaint.  The  right  of 
the  respondent  depends  upon  the  nature  and 
extent  of  the  rights  acquired  by  the  pubUc  over 
the  footway  in  question,  either  at  common  law  or 
under  the  Highway  Acts,  or  the  Metropolis 
Local  Management  Act  (18  &  19  Vict.  c.  120),  s.  98. 
The  owner  who  dedicates  to  public  use  as  a  high- 
way a  portion  of  his  land,  parts  with  no  other 
right  than  a  right  of  passage  to  the  public  over 
the  land  so  dedicated,  and  may  exercise  all  other 
rights  of  ownership  not  inconsistent  therewith, 
and  the  application  made  to,  and  adopted  by,  the 
public  of  a  part  of  the  street  to  one  kind  of  passage, 
and  another  part  to  another  does  not  deprive  him 
of  any  rights  as  owner  of  the  land  not  inconsis- 
tent with  the  right  of  passage  by  the  public.  If 
this  were  not  so  the  owner  of  a  large  estate, 
having  dedicated  a  portion  of  his  land  to  the  use 
of  the  public  as  a  roadway,  and  they,  or  the  per- 
sons representing  them,  having  raiseid  a  footpt^h 
on  one  side  or  on  both  sides  o?  such  roadway,  for 
their  own  more  convenient  use  thereof,  would,  after 
the  lapse  of  time,  be  so  bound  by  this  convenient 
arrangement  of  such  roadway  as  to  be  unable  to 
open  a  new  gateway  or  entrance  to  his  land  from 
such  roadway  without  being  liable  to  be  convicted 
nnder  the  provisions  of  the  Highway  Act.  If 
this  were  reailj  the  law  the  result  would  be  most 
BeriooB  to  owners  who  have  dedicated  or  may  dedi- 


cate roadways  to  the  public,  and  in  towns  woold, 
to  a  great  extent,  prevent  the  owners  of  honset 
and  buildings  from  changing  their  character  and 
use  to  any  purpose  of  busmess  which  could  not 
be  aocomplised  without  the  use  of  a  horse,  or  cart, 
or  carriage.  That  such  is  not  the  law  appe«^  to  ns 
to  be  the  result  both  of  principle  and  autnority,  and 
we  think  that  the  provisions  of  the  Highway 
Acts  and  the  Metropolis  Local  Management  Ai^ 
so  fitr  as  they  apply  to  roads  or  streets,  are 
subordinate  to  the  paramount  right  reserved  by 
the  owner.  We  do  not  deny  that  the  owner  can- 
not derogate  from  the  grant  of  roadway  made  by  him 
to  the  public,  and  cannot  do  anything  wliich 
would  really  and  substantially  interfere  with  iht 
right  of  passage  by  the  public.  So  fiir  as  we  an 
aware,  no  case  is  to  be  found  in  the  books  whidi 
conflicts  with  the  view  of  the  law  above  expressed, 
notwithstanding  the  numerous  instances  whidi 
must  have  occurred  in  which  an  owner  rebuilding 
or  changing  the  character  of  his  houses  or  othe 
buildings,  has  made  crossings  of  the  footpath,  in 
order  to  carry  into  effect  some  object  of  conra- 
nience  or  business.  The  case  of  Sir  John  Lade  r. 
8hei>herd  (2  Stra.  1004),  is  a'  strong  authority  in 
favour  of  our  view.  In  that  case  the  plaintiff, 
being  owner  of  land,  built  a  street  upon  it,  which 
had  become  a  highway.  An  owner  of  other  land 
contiguous,  but  separated  from  it  by  a  ditch,  laid 
a  bridge  over  the  ditch,  the  end  whereof  rested 
upon  the  highway.  The  plaintiff  brought  an  action 
of  trespass  against  the  defendant,  who  insisted  that 
the  plaintiff,  by  making  it  a  street  and  dedicating 
it  to  the  public,  was  precluded  from  suing  him  a> 
for  a  trespass  to  his  private  property,  although  he 
might  be  liable  to  an  indictment  for  a  nuisaooe. 
But  it  was  said  by  the  court,  "  It  is  certainly » 
dedication  to  the  public  so  fer  as  the  pubtic  has 
occasion  for  it,  which  is  only  for  a  right  of  passage. 
But  it  was  never  understood  to  be  a  transfer  of  tne 
absolute  property  in  the  land."  Thi^  the  pro- 
perty of  the  sou  and  freehold  m  a  highway 
18  in  the  owner  or  the  representative  of  Ae 
dedicating  owner,  subject  to  an  easement  for 
the  benefit  of  the  public,  was  also  decided  in 
Dovaston  v.  Payne  (2  H.  Bl.  627),  and  is  sup- 
ported by  the  authorities  cited  in  the  notes  to 
that  case  in  Smith's  Leading  Cases,  vol.  2.  Vie 
same  doctrine  is  clearly  stated  by  Lord  Campbdl 
in  Beg.  v.  PraU  (4  E.  &  B.  860),  which  was  the  case 
of  a  conviction  of  the  appellant  under  1  &  2  Will,  i 
c.  30,  for  committing  a  trespass  by  being  in  the 
day  time  on  land  in  the  occupation  of  B.,  in  search 
of  game.  Pratt  was,  in  feet,  on  a  public  highway 
in  pursuit  of  mmc,  the  land  on  both  sides  being 
the  property  m  B.,  and  the  court  held  that  he  was 
rightly  convicted,  as  the  road  was  land  in  the  oc- 
pation  of  B.,  subject  only  to  the  right  of  way  ottbe 
public;  and  Lord  Campbell,  in  giving  his  judgment, 
thus  expressed  his  opinion  of  the  law  as  i^iplioable 
to  that  case :  "  He  "  (the  appellant)  "  was,  W»d 
all  controversy,  upon  land,  the  soil  and  frewola 
of  which  was  in  tne  owner  of  the  acyoining  to4 
that  is  Mr.  Bowyer.  It  is  true  that  tiie  pw& 
had  a  right  of  way  there ;  but,  subject  to  thatr^it 
the  soil,  and  every  incident  to  the  ownerri^  » 
of  the  soil,  was  in  Mr.  Bowyer."  Aaitbe 
other  judges  in  their  judgments  umit  tiia  ijg^" 
the  public  to  the  use  of  the  way  for  the  inanMII*' 
paesmg  and  repassing  thereon.  Whr" 
that  case  is  open  to  doubt  as  to  Hm  < 
put  upon  the  Game  Act,  it  truly  < 
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think,  the  true  limit  of  the  pablic  rights  over  a 
hightray,  and,  inasmuch  as  ttie  magistrate  in  the 
present  case  has  expressly  found  that  the  freehold 
property  in  question  could  not  be  reasonably  en- 
joyed without  access  across  the  existing  footway, 
and  that  the  rights  of  ownership  and  those  of  the 
public  might  be  jointly  exercised  consistently  with 
the  general  welfare,  we  think  that  he  was  justi- 
fied m  dismissing  the  summons.  Our  judgment 
will  therefore  be  for  the  respondent. 

Judgment  for  the  retpondent. 

Attorneys  for  appellants,  H.  F.  and  C  Chester. 

Attorneys  for  respondent.  Lewis  and  Sons. 


Wednesday,  Jam.  17. 

Guiu>foiu>  trmoN  (apps.)  v.   St.   Olavb's  Union 
(resps.) 

Status  of  irremovability — Break  of  residence — Stay 

in  a  lu)spitdl — Animvs  revertendi. 
A  pattper  lived  in  the  respondent's  union  before  the 
^hth  March  1867  Ifng  enough  to  obtain  a  status  of 
irremovability.     On  that  day  he  was  admitted  i^tto 
tlie  respondent's  viorkhouse,  and  he  remained  there 
until  die  27th  Aug.  1868,  when  he  voluntarily  took 
his  discharge,  and  on  the  same  day  became  an 
inmate  of  a  hospital  in  another  umon.     On  the 
Slut  Dee.  1868  he  was  discharged  from  the  hospital, 
and  took  a  lodging  in  the  respondents'  union, 
where  he  remained  until  the  20th  Jan.  1869,  when 
he  was  again  admitted  into  the  respondents'  work- 
house. 
Held,  (hoi,  independently  of  the  exception  by  9  Sr  10 
Viet.  e.  66,  s.  1,  of  tvme  spent  in  a  hcspital,  the 
pauper  had  a  constructive  residence  in  respon- 
dents'   union    dmririg    his    temporary    absence, 
although  he  had  no  specific  lodging  or  house  to 
return  to,  and  therefore  his  status  oftrrenumability 
was  not  destrm/fid,  and  an  order  for  his  removal  to 
the  place  of  his  last  legal  settlement  was  bad. 
This  was  an  appeal  to  the  Surrey  Easter  Quarter 
Sessions  1871,  from  an  order  of  justices  as  to  the 
remoral  of  William  Dake,  a  pauper,  from   the 
respondents'  to  the  appellants'  union,  and  by  con- 
sent of  the  parties  ana  by  order  according  to  the 
Statute  12  &  13  Vict.  c.  45,  s.  11,  the  following 
case  was  stated  for  the  opinion  of  this  conrt. 

The  order,  which  is  the  subject  of  this  appeal, 
was  made  on  the  8th  Dec.  1870  by  two  justices  of 
the  peace  for  the  county  of  Surrey,  for  the  removal 
of  William  Duke,  hereinafter  called  "the  pauper," 
aged  fifty  years  (then  and  now  being  an  inmate  of 
the  Saint  Olave's  Workhouse,  in  the  respondents' 
poor  law  union),  to  the  appellants'  poor  law  union, 
on  the  ground  that  the  parish  of  Godalming,  in  the 
comity  of  Surrey  (being  one  of  the  parishes  com- 
prised in  the  said  appeUants'  union),  was  the  place 
of  his  last  legal  settlement. 

The  pauper  has  a  settlement  by  birth  in  the 
said  parish  of  Godalming,  and  the  order  of  removal 
is  admitted  to  have  been  proper,  unless  the  pauper 
at  the  date  of  the  said  order,  had  acquired  a  status 
of  irremovability  under  the  circnmstances  herein- 
after stated. 

For  fifteen  years,  immediately  preceding  the 
26th  March  1867,  the  pauper  residea  in  the  parish 
of  St.  Olave's  (being  one  of  the  parishes  comprised 
in  the  said  respondents'  union),  and  during  the  last 
ten  of  the  said  fifteen  years  he  lodged  at  the  same 
boose  and  never  slept  oot  of  the  said  parish,  and 


during  the  whole  of  the  said  fifteen  years  he  was 
a  breaksman  in  the  employ  of  Messrs.  Nicholson, 
fiesley,  and  Co.,  who  can;ied  on  business  in  the 
said  parish,  and  during  that  period  he  never  re- 
ceived parish  relief. 

On  the  said  25th  March  .1867,  the  pauper  was 
admitted  into  the  St.  Olave's  Workhouse,  being 
disabled  from  following  his  employment  in  conse- 
quence of  disease  in  his  legs,  and  he  remained  in 
tne  said  workhouse  until  the  27th  Aug.  1868. 

On  the  said  27th  Aug.  1868,  having  previously 
received  from  a  son  of  his  late  employers  h  letter  <tt 
admission  to  St.  Thomas's  Hospital,  in  the  parish 
of  St.  Mary,  Newington,  in  the  St.  Saviour's 
Union,  and  not  having  been  received  into  such  hos- 
pital, the  pauper  received  from  the  same  person  a 
letter  of  admission  into  the  hospital  at  Guildford, 
in  the  county  of  Surrey,  a  hospital  for  the  recep- 
tion of  patients  suffering  from  onrable  diseases, 
together  with  the  sum  of  5s.  to  pay  his  travelling 
expenses  ;  and  the  pauper  voluntarily  took  his  dis- 
charge from  the  said  St.  Olave's  Workhouse,  and 
went  direct  to  the  said  hospital  at  Guildford,  where 
he  was  admitted  on  the  same  da^,  the  respondents' 
union  having  nothing  to  do  with  his  so  entering 
the  said  hospital. 

The  pauper  remained  at  the  said  liospital  at 
Guildford  from  the  said  27th  Aug.  1868  until  the 
Slst  Dec.  1868,  when  he  was  discnarsed  uncured. 

Upon  being  so  discharged  from  uie  said  hos- 
pital on  the  31st.  Dec.  1868,  the  pauper  went  direct 
to  London,  and  took  a  lodging  m  tne  said  parish 
of  St.  Olave's,  and  resided  there  for  about  a  fort- 
night, when  he  took  another  lodging  in  the  same 
parish,  at  which  he  resided  until  the  20lh  Jan. 
1869.  The  [Muper'a  means  of  subsistence  during 
the  said  period  between  the  Slst  Dec.  1868  and 
the  20th  Jan.  186b)  was  a  sum  of  U.  6s.,  part  of 
which  had  been  received  by  him  while  in  the 
hospital  at  Guildford,  and  the  remainder  of  which 
he  received  on  his  return  to  London  out  of  a 
fund  which  had  been  established  by  his  said  late 
employers. 

On  the  20th  Jan.  1869  the  pauper  was  again 
admitted  into  the  said  St.  Olave's  workhouse,  and 
he  has  remained  there  down  to  the  present  time. 

The  pauper  never  slept  out  of  the  said  parish  of 
St.  Olave's  (except  in  the  said  hospital  a  t  Guild- 
ford) frt>m  the  date  of  his  discharge  from  the  said 
St.  Olave's  Union  on  the  said  27th  Aug.  1868 
until  his  readmission  into  the  said  onion  on  the 
said  20th  Jan.  1869. 

The  court  is  requested  to  draw  inferences  offset 
if  necessary. 

The  question  for  the  opinion  of  the  court  ia 
whether,  under  the  circumstances  hereinbefore 
set  forth,  the  said  pauper,  Wm.  Duke,  at  the  date 
of  the  said  order  of  removal,  was  irremovable  from 
the  said  parish  of  St.  Olave's. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive, then  .the  appeal  is  to  be  allowed  with  costs 
against  the  respondents. 

If  the  court  should  be  of  opinion  in  the  negative, 
then  the  appeal  is  to  be  dismissed  with  costs 
against  the  appellants. 

E.  Clarke  for  the  respondents.  — This  was  a 
sufficient  break  of  residence  to  destroy  the  pauper's 
status  of  irremovability  in  the  respondents'  union. 
By  Bea.  v.  Olosscrp  (L.  Bep.  1  Q.  B.  227)  "There 
must  be  both  a  place  which  he  (the  pauper)  has  a 
right  to  return  to,  and  an  intention  to  return,  to 
oonstitate  a  constructive  residence ;  and  where  » 
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man  has  gone  away  and  left  no  residence,  though 
he  means  to  return  at  a  future  time,  the  animus 
revertendi  is  immaterial."  [Blackburn,  J. — Those 
certainly  are  the  words  attributed  to  me,  but  I 
nerer  intended  to  lay  down  that  there  could  never 
be  a  constructive  residence,  unless  the  pauper 
continued  to  have  a  house  or  lodging  in  the  place 
where  his  status  of  irremovability  httd  existed. 
CocKBDKN,  C.  J. — ^The  contrary  was  distinctly  held 
in  Beg.  v.  8t.  Leonard,  Bhoreditch  (L.  Rep.  1  Q.  B. 
21.]  In  that  case  the  decision  was  upon  the 
ground  that  the  pauper  never  ceased  to  reside, 
although  she  slept  away  during  the  night.  Ac- 
cording to  the  juagment  of  Cookbum,  C.J.  in  that 
case,  the  onus  of  proof  at  all  events  is  cast  upon 
those  who  set  np  the  irremovability,  that  the 
pauper  has  the  intention  of  returning. 

Thesiger  for  the  appellants. — The  statute  which 
creates  irremovability  after  residence  of  a  certain 
time,  9  &  10  Vict.  c.  66  provides  in  sect.  1,  "  That 
the  time,  daring  which  such  person  shall  be  s 
prisoner  in  a  prison  ....  or  shall  be  confined  in 
a  Innatio  asylum  ....  or  as  a  patient  in  a  hospital, 
shall  for  all  purposes  be  excluded  in  the  computa- 
tion of  time  herem before  mentioned."  It  has  been 
held,  with  regard  to  one  of  these  exceptions  npK>n 
evidence  of"  intention  to  return,  wiiTilar  to  that  in 
the  present  case,  that  the  time  during  which  a 
pauper  has  been  in  prison  cannot  be  taken  into 
computation  for  the  purpose  of  making  up  or  for 
the  purpose  of  breaking  a  residence:  [Hartfield 
V.  Bothmfield,  17  Q.  B.  7i6.) 

CocKBUBN,  C.  J. — We  need  not  trouble  you 
farther.  In  the  first  place,  this  case,  with 
respect  to  a  hospital,  is  concluded  by  that  just 
cited  with  respect  to  a  prison ;  secondly,  and  inde- 
pendently of  that  authority,  a  mere  temporary 
absence  of  this  kind  under  the  circumstances  of 
this  case  is  no  break  of  the  status  of  irremovability. 
It  is  not  necessary  in  order  to  constitute  a  con- 
structive residence  that  the  absent  pauper  should 
retain  possession  of  a  specific  place  of  residence  to 
which  he  may  return.  Both  on  authority  and  on 
principle  I  ibink  our  jndgment  should  be  for  the 
appellants. 

Blackbubn,  J.— I  think  so  also.  By  the  statute 
the  period  spent  in  the  hospital  does  not  count 
in  the  computation  of  irremovability,  and  indepen- 
dently I  think  there  was  in  this  case  no  brrak  of 
residence,  because  I  do  not  agree  with  the  inference 
which  haa  been  drawn  from  my  words  in  Beg  v. 
Ologsop,  that  a  p>aaper  must  have  had  a  legal  claim 
to  some  house  or  lodging  in  the  place  to  which  he 
intended  to  return,  in  order  to  continue  his  status 
of  irremovability  during  a  temporary  absence.  I 
meant  merely  that  his  right  to  a  place  of  residence 
should  form  part  of  the  &cts  upon  which  the  con- 
sideration of  his  intention  to  come  back  should 
turn,  and  upon  which  his  status  of  irremovability 
should  be  decided.  The  fact  that  a  man  has  no 
house  or  lodging  is  not  ground  for  saying  that  he 
resides  nowhere. 

Mkllob  and  Quain,  JJ.  concurred. 

Judmwntfor  appeUanit. 

Attorney  fer  appellants,  F.  F.  Smattpeice. 

Attorney  for  respondents,  0.  Wellbome. 


COUBT  OF  COKMOH  FUBAa 

Seportad  bj  H.  H.  Hocn>o  ud  B.  A.  KisaLizi,  Sav*, 
Barriateis-at-Law. 

Thursday,  Nov.  2, 1871. 
Ee  parte  E.  Eahdlby  (Wife  of  J.  Eardley). 
Praclioe — AffidaoU  vnder  the  Fines  and  Becoveriet 
Ad— Conveyance  by  married  woman  wUhotU  tie 
consent  of  her  husband^-3  &  4  WOL  A,  e.  74,  t.  91. 
The  cowrt  will  not  grant  a  nue  to  enaJble  a  manisi 
woman  to  execute  a  conveyance  vjiihout  her  hw- 
haTuTs  conourrenee  vpon  an  affidavit  wMck  sttUei 
that  the  husband  is  living  apart  from  his  wife  hg 
mutual  consent,  but  will  require fwrthor  porttetilan 
of  the  cause  of  such  separation. 
Hon-om  Smith  moved  for  an  order  under  the  Fine* 
and  Beooveries  Act  (3  &  4  Wm.  4,  c.  74,  s.  91),  to 
enable  Mrs.  Eardley  to  convey  her  interest  in  cer- 
tain property  without  the  oonciirrenoe  of  her  hus- 
band.   It  appeared  from  the  affidavits  that  Mn. 
Eardley  was  living  apart  from  her  husband  by 
mutual  consent,  and  that  she  had  not  seen  him  lor 
many  years.    The  affidavit  followed  the  words  of 
the  statute,  but  gave  no  reasons  why  she  was  so 
living  apart,  nor  for  what  purpose  she  was  anxioiu 
to  dispose  of  her  property. 

WiiXEs,  J. — The  affidavit  b  not  sufficiently  par- 
tioular  for  the  information  of  the  court.  It  does 
not  g^ve  any  reason  for  the  separation  of  the  par- 
ties. Yon  had  better  renew  your  apfdicatiou  on 
some  future  day,  with  better  materials. 

Horace  Smith  accordingly,  on  a  subsequent  daj, 
renewed  hie  motion,  with  a  fuller  statement  in  hu 
affidavit,  with  which  the  court  were  satisfied,  bot 
refused  the  rule  upon  a  matter  stated  in  the  affi- 
davit, which,  being  of  a  private  nature,  was  not 
mentioned  in  court. 
By  the  Oobbt. — Rule  refused. 
Attorney  for  applicant,  Warriner,  61,  Linooln's- 
inn-fields.  

Wednesday,  Nov.  8,  1871. 

McBjuui  v.  Cboss. 

Principal  and  agent — Undisclosed  princ^al — Coii' 

tract  by  telegram — Statute  of  Frauds. 
Plaint^  having  entered  into  a  cotUract  with  one  C, 
the  brother  of  the  defendant,  for  the  sale  ofiome 
hay,  brought  an   action  against  defendant  for 
not  accepting. 
The  judge  at  the  trial  admitted  letters  and  telegram* 
signed  by  G.  as  evidence  against  the  d^endatU, 
and  the  jury  found  for  the  plaintiff: 
Held,  that  there  was  sufficient  evidence  qf  the  ati<Ao- 
rity,    oAid    that    the    two    telegram;    cf   lekiA 
one  was  signed  in  C.'s  name,  and  in  the  other  the 
name  of  defendant  was  not  mentioned  as  ittyw, 
together  eonstiluted  a  si^fident  m,emora»dum  of 
the  eontraol  to  satisfy  the  Statute  of  Frauds,  on 
the  ground  that  defendani  might  be  treated  at  the 
undiselosed  prinotpal  of  0.,  who  appeared  on  &» 
telegrams  tooe  Uahle  as  principal. 
This  was  an  action  for  not  accepting  100  tcnso^ 
hay,  and  was  tried  before  Bramwell,  B.  at  the  Isrt 
Surrey  Assizes. 

The  declaration  stated  that  it  was  agreed  by 
and  between  the  plaintiff  and  d^endant  that  the 
plaintiff  should  sell  and  deliver  to  the  defendant, 
and  that  the  defendant  should  buy  and  accept  from 
the  plaintiff  100  tons  of  hay,  to  be  delivered  free 
on  board  to  the  defendant  s  order  at  Newry  in 
IrelMid,  at  a  oertain  price  then  agreed  npon  bt- 
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tween  the  parties,  and  the  plaintiff  had  done  all 
things,  and  all  things  had  happened  and  existed, 
and  all  conditions  had  been  fulfilled  to  entitle  the 
plaintiff  to  sue  for  the  breach  hereinafter  com- 
plained of ;  yet  the  defendant  did  not  nor  would 
accept  or  pay  for  the  said  hay  or  any  part  thereof, 
but  therein  wholly  made  default,  by  means  of 
which  said  premises  the  plaintiff  lost  and  was  de- 
prived of  the  gains  and  profits  he  would  have  derived 
from  the  performance  oy  the  defendant  of  the  said 
contract,  and  was  compelled  to  resell  the  hay  at  a 
much  less  price,  and  was  put  to  and  incurred 
divers  expenses  in  and  about  the  said  resale,  and 
in  and  about  the  storing  of  the  same,  until  the  de- 
tendant  was  able  to  resell  it.  The  second  count  of 
the  declaration  was  the  usnal  count  for  money 
payable  for  goods  bargained  and  sold,  and  for 
money  lent,  &c. 

Tlie  defendant  by  his  pleas  denied  the  contract 
as  alleged,  also  the  commission  of  the  alleged 
breaches,  and  also  denied  that  the  plaintiff  was 
ready  and  willing  to  deliver  the  hay.  He  also 
said  by  his  fourth  plea  that  the  alleged  contract 
was  further  than  as  stated  in  the  decoration,  and 
that  it  was  a  term  in  the  contract  that  the  hay 
should  be  hydraulic  pressed  and  bound  with  iron 
hoops,  and  that  the  said  hay  was  not  so  pressed  and 
bound  with  iron  hoops. 

The  defendants  pleaded  several  other  pleas  not 
material  to  the  matter  in  question. 

The  plaintiff,  who  is  a  seed  merchant  residing 
at  Newry,  in  Ireland,  had  been  in  the  habit  of 
employing  the  defendant's  brother,  one  Charles 
Cross,  as  his  commission  agent  and  salesman  on 
the  London  Corn  Exchange.  The  plaintiff  advised 
Charles  Cross  that  he  had  a  large  quantity  of 
h^  for  sale,  and,  in  consequence,  Charles  Cross 
of^rcd  to  the  defendant,  his  brother,  100  tons  of 
hay,  and  he  seeming  inclined  to  purchase,  Charles 
Cross  sent  a  telegram  to  plaintiffs  as  follows : — 

March  30, 1871. 
From  Charles  Cross,  Com  Exchange,  London, 
To  Messrs.  MoBlsin  &  Co.,  Seed  Factors,  Newry,  Ireland. 
Say  price  100  to  300  tons.    Fay  ooat  f reighiL  Havre, 
Dieppe,  or  Donkirk.    Hydraolio   compresed.     Payment 
netcaah. 

To  this  telegram  on  1st  April  the  plaintiff  wrote 
in  answer,  that  he  had  been  unable  to  get  an  offer 
of  hay  until  that  day,  and  that  he  had  then  imme- 
diately telgraphed  to  Charles  Cross  that  he  had 
an  ofier  of  100  tons  of  hay,  half  meadow  half  up- 
land, at  51.  per  ton,  hydraulic  pressed. 

In  answer  to  this  letter  the  following  telegram 
was  sent. 

Telegram  from  Charles  Cross,' London,  to 
MoBlain  and  Co.,  Seed  Factors,  Newiy,  Ireland. 
Buyer  takes  100  tone  hay,  SI.  net  oash   to   aehres. 
Write  lowest  freight,  Dankirk,  Havre,  Honfleor,  Dieppe. 

Charles  Cross  had  previously  had  some  corre- 
spondence with  the  plaintiffs  on  the  subject  of  the 
purchase  of  hay,  in  which  he  informed  them  that 
the  hay  must  be  hydraulic  pressed  and  bound  with 
iron  bands,  in  order  that  the  freight  might  be  less. 
It  was  proved  at  the  trial  that  a  great  deal  of 
correspondence  had  taken  place  between  Charles 
Crous  and  McBlain,  and  two  "  bought  and  sold  " 
notes  were  put  in,  but  which  did  not  correspond, 
and  were  consequently  not  admitted  by  the  learned 
judge  at  the  trial  as  evidence  of  a  contract  between 
the  parties.  It  was  also  proved  that  at  an  inter- 
view which  took  place  between  the  plaintiff,  the 
defendant,  and  Charles  Cross,  after  tne  telegrams 
bud  been  sent  and  the  contract  note  whiob  Charles 


Cross  sent  to  the  plaintiff  had  been  received,  that 
Charles  Cross  said  he  was  acting  for  his  brother, 
the  defendant,  in  the  sale  of  the  hay.  The  result 
of  a  long  correspondence  between  the  parties,  as  to 
whether  the  hay  whs  to  be  hydraulic  pressed  and 
iron  bound  was,  that  the  defendant  refused  to  take 
it,  and  it  was  sold  by  auction  by  the  plaintiff  at 
Newry,  after  having  been  advertised  in  the  local 
newspapers,  for  260/. 

The  plaintiff,  therefore,  brought  this  action 
to  recover  the  difference  between  the  contract  price 
of  the  hay  and  the  price  for  which  it  was  sold  by 
auction.  At  the  trial  the  jury  found  that  Charles 
Cross  acted  for  his  brother,  and  that  he  had  au- 
thority from  the  defendant  so  to  act;  that  the 
Elaintiff  had  not  contracted  to  sell  the  hay 
ydraulic  pressed  and  iron  bound,  and  they  also 
found  a  general  verdict  for  2201. 

The  learned  judge  reserved  leave  to  the  defen- 
dant's counsel  to  move  the  court  on  the  ground 
that  there  was  no  evidence  of  authority  of  Charles 
Cross  to  act  for  defendant,  or  no  evidence  of  con- 
tract or  of  memorandum  in  writing  sufficient  to 
satisfy  the  Statute  of  Frauds. 

A.  M.  Ohanndl  moved  accordingly. — There  was 
no  authority  for  Charles  Cross  to  lamd  defendant 
by  a  memorandum,  and  even  if  Charles  Cross  had 
authority  to  sign  for  defendant,  he  had  not  autho- 
rity to  buy  anything  but  iron  landed.  There  was 
no  complete  contract  within  the  Statute  of  Frauds. 
The  court  must  read  all  the  letters  together. 
Lastly,  the  defendant  sold  the  hay  when  there  was 
no  proper  market,  and  the  sum  ne  recovered  was 
excessive.  He  is  bound  to  take  care  that  the  hay 
is  sold  for  a  fair  value,  and  there  was  no  market 
at  Newry  with  such  a  demand  for  hay  as  to 
enable  the  plaintiffs  to  sell  such  a  large  quantity 
for  its  proper  value. 

WiLua,  J. — This  was  an  action  to  recover  the 
sum  of  2b6l.,  the  less  upon  a  quantity  of  hay 
alleged  to  have  been  the  property  of  the  aefendant, 
and  sold  by  the  plaintiff  m  oonsequenoe  of  the  de- 
fendant's refusal  to  accept  it.  The  jury  found  a 
verdict  for  the  plaintiff  for  2201.  We  are  now 
asked  to  grant  a  new  trial,  on  the  ground  that  the 
damages  were  excessive,  or  to  enter  a  verdict  for 
the  defendant.  It  is  said  that  there  is  no  evidence 
that  Charles  Cross  was  the  agent  for  the  pur- 
chaser; secondly,  that  even  if  he  was  agent 
for  the  defendant,  there  is  no  memorandum 
signed  by  him  sufficient  to  satisfy  the  Statute 
of  Frauds ;  thirdly,  that  there  was  no  authority 
given  to  Charles  Cross  to  make  a  contract; 
fourthly,  that  there  never  was  any  concluded  con- 
tract ;  fifthly,  it  is  said  that  there  was  no  contract, 
except  as  to  hay  hydraulic  pressed  and  iron 
banaed.  But  that  contention  has  been  given  up. 
This  may  be  all  summed  up  in  two  heads — 
first,  there  was  no  authority  given  to  Charles 
Cross  by  defendant  to  make  the  contract ; 
secondly,  that  the  authority  given  to  Charles 
Cross  by  his  brother  was  exceeded  and  not 
acted  upon.  Now,  as  to  the  authority  given  to 
Charles  Cross.  There  was  evidence  that  Charles 
Cross  was  acting  as  agent  to  his  brother  in  the 
course  of  his  dealing,  and  this  was  admitted  in 
presence  of  the  defendant,  and  was  not  contradicted 
at  tlie  trial.  The  question  arojc  between  them  how 
the  hay  was  to  be  shipped ;  inquiries  were  made  of 
Charles  Cross,  who  wrote  several  letters  in  answer. 
In  a  letter  to  the  defendant  of  the  15th  April 
he  says  :  "  My  brother,  Mr.  S.  Cross,  wishes  you 
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not  to  frive  any  instruction  b  relating  to  the  ship- 

Eing  of  the  hay  until  you  have  an  onler  from  my 
rother  through  the  writer,  who  is  waiting  for  in- 
atructions  from  Prance."  You  have  here  not  only 
a  statement  that  Charles  Cross  was  acting  in  the 
matter,  but  you  have  it  also  in  correspondence  that 
he  was  acting  for  the  principal.  The  only  other 
Question,  ana  that  is  of  more  importance,  is,  was 
there  a  complete  contract  P  It  appears  from  the 
teleg^ms  and  the  letters  there  was ;  and  I  must 
observe  there  seems  to  have  been  a  great  deal  of 
confusion  introduced  in  respect  of  what  the  con- 
tract was  for.  It  seems  that  the  contract  was  for 
lUO  tons,  as  the  documents  are  so  framed  as  to  make 
it  impossible  for  more  than  that  quantity  to 
be  sold.  Then  the  documents  vary  in  their 
terms,  and  there  is  8o  grant  a  variance  in  the 
bought  and  sold  notes  as  to  render  them  inad- 
missible. The  plaintiff  sues  defendant  for  not 
accepting  100  tons  of  hay,  which  was  to  be  com- 
pressed by  hydraulic  power,  and,  the  defendant 
says,  bound  with  iron  bands.  A  distinct  telegram 
comes  from  Charles  Cross  to  Messrs.  McBlain  and 
Co  :  "  Say  price  of  100  to  300  tons,  pay  cost  freight, 
Havre,  Dieppe,  or  Dunkirk,  hydraulic  compressed, 
payment  net  cash."  To  this  the  plaintiffs  answer 
to  Charles  Cross,  "Offer  100  tons  hay,  half  up- 
land half  meadow,  prime  quality,  hydraulic 
pressed,  at  51.  on  boeord,  cannot  sell  delivered." 
rhis  is  answered  by  a  third  telegram :  "  Buyer 
takes  100  tons  hay,  price  51.  net  cash  to  selves ; 
write  lowest  freight,  Dundalk,  Havre,  Honfleur, 
Dieppe."  There  is  here  obviously  a  contract  upon 
these  telegrams  to  take  hay  hydraulic  pressed.  In 
the  case  of  Oodwin  v.  Francis  (L.  Rep.  6  C.  P.  295; 
22  L.  T.  Rep.  N.  S.  338),  in  terms  in  which  I  concur, 
it  is  laid  down  by  my  brother  Brett,  that  the  signa- 
tures to  the  instructions  for  a  teWram  amount  to 
a  signature  of  the  contract  embodied  in  that  tele- 
gram. He  says,  "  I  think  there  is  evidence  that 
the  defendant  when  he  signed  the  instructions 
intended  that  to  operate  as  his  signature  to  the 
contract,  and  that  it  constituted  a  binding  contract 
signed  by  him,  if  he  had  authority  to  enter  into  it. 
Then  it  was  objected  that  the  defendant's  name 
appearing  on  the  paper  was  insufficient,  because 
the  defendant  had  no  power  to  delegate  to  the 
telegraph  clerk  an  authority  to  sign  his  name.  I 
think,  however,  it  must  be  assumed  as  against  him 
that  he  had  authority  to  delegate  to  the  clerk  the 
power  to  sign  for  him,  and  that  the  signature  so 
placed  was  binding  upon  him."  If  we  did  not 
hold  fiuch  to  be  the  law,  the  convenience  which 
the  modem  invention  of  the  electric  telegraph  has 
bestowed  upon  mankind  would  be  in  a  great 
measure  subverted.  We  now  come  to  the  second 
head,  namely :  If  there  was  a  market  to  which  the 
rejected  goods  could  be  sent,  the  seller  was  un- 
doubtedly entitled  to  recover  the  difference  between 
the  market  price  of  the  goods  and  the  selling 
price ;  but  he  must  prove  that  there  was  a  market 
to  which  the  goods  could  be  sent.  Here  we  are 
called  upon  to  assume  that  there  was  a  market 
where  the  goods  could  be  sold.  I  am  not  at  all 
satisfied  there  is  such  a  market  at  Newry,  where 
100  tons  of  hay  could  be  sold  off  at  oni-«.  The 
rule  is  that  the  jury  should  give  the  sum  out 
of  pocket.  I  think  the  verdict  was  right, 
and  we  ought  not  to  grant  a  new  trial. 

Eeatdio  J. — I  am  of  the  same  opinion.  There 
was  evidence  that  Charles  Cross  was  ^ent  for 
plaintiff,  aad  that  was  not  contradicted,    u  he  was 


a  common  agent,  we  have  to  consider  if  he  made  a 
binding  contract  between  the  parties.  I  think  the 
telegrams  show  such  a  contract  as  to  100  tons  of 
hay.  Did  they  convey  the  terms  to  theplaintiff 
that  the  hay  should  be  iron  bound?  The  con- 
tract contained  no  such  terms,  and  the  plaintiff 
acted  naturally  on  what  he  believed  the  temu  d 
the  contract  to  be. 

Brett  J. — It  is  necessary  for  the  plaintiff  to 
show  a- contract  in  writing  to  bind  defendant 
Therefore,  whether  Charles  Cross,  who  was  the 
})ei'son  who  signed  the  telegram,  was  the  agent  of 
the  defendant  is  the  important  point.  Of  wis  Eact 
we  have  parol  evidence,  and  the  oorreniondenoe 
was  consistent  with  that  fact,  for  Charles  Cross 
corresixmds  and  telegraphs  on  behalf  of  the 
defendant.  The  telegram  was  sent  by  Charies 
Cross  as  agent.  I  say  that  a  telegram  so  aent 
would  be  a  sufficient  signature  within  the  Ststnte 
of  Frauds.  If  it  is  necessary  to  hold  it  so,  I  consider 
that  the  telegram  sent  in  answer,  "  Buyer  taken 
100  tons  hay,  &c,"  was  sufficient  signature  fcr  his 
brother.  As  to  the  other  question,  I  think  then 
was  no  evidence  to  show  the  existence  of  a  markei 
to  bring  the  case  without  the  rule  that  the  plaintiff 
should  recover  the  difference  between  the  omtrart 
price  and  market  price  of  the  hay.      Bute  refvmi. 

Attorney  for  defendant,  SpauU. 


Friday,  Nov.  17, 1871. 

KEOISTRATION  AFPBAL. 

Bendus  V.  Watsoh. 

Parlianienlary  eUciion — County  voto—Descriptitm 
of  qualification — Erroneous  number  to  koine- 
Power  to  amewl — Insufficiemi  qualificatiom — 6  ^7 
ViH.  c.  18,  «.  40. 

Whei-e  the  description  of  the  propen-ty  of  a  voter  « 
ei-ronenas,  th-e  revising  banister  has  potter  U) 
ainend,  wider  6  |-  7  Vict,  c  18,  «.  «0, .«  on 
"  insufficient  description  of  the  property." 

The  claimant's  qualifiMUion  for  a  eovnty  ©ofo  •« 
described  as  a  "freehold  house  and  shop"  So. i, 
English-street,  Carlisle.  After  his  name  had 
been  so  put  on  the  register,  the  local  auihoriiiet 
altered  the  nv/mber  of  hit  house  to  9.  Thers  vas 
anotlter  No.  i,  Engiish-street.  The  daimant'$vois 
was  objected  to  and  disallowed  by  the  barrister,  at 
he  considered  he  had  no  power  to  amend. 

Held,  thai  the  barrister  had  power  to  amend. 

Per  Brett,  J.,  that  the  barrister  not  onhf  hadpoav, 
but  was  bound  to  amend. 

At  a  court  held  at  the   city  of  Carlisle,  in  tiw 

county  of  Cumberland,  to  revise  the  list  of  voters 

in  the  election  of  knighte  of  the  shire  for  the 

county  of  Cumberland,  the  name  of  John  Spien 

Baker  was  objected  to. 
The  name  of  John  Spiers  Baker  appeared  on  tie 

register  in  the  following  form : 


CbrUtlsD  Dame 
*iid  •nnunm  Plaoe 

of  aai'h  vot«r  tt  i     o(  abode. 
faU  lengtli. 


John  Spien 
Bkkor. 


Towu- villa, 
Bntborland, 

near 
LlTorpool. 


Natara  of 
qnaUllcation. 


FrMhoM 

bonae 
andahsp. 


StiMt,luM^ar 
otlwrbktpkM 

in  thepariak, 
and  nombar  n 

hooas  (If  aaj). 

wberaiao|i«V 

la  aitnatad. 


4,  EngUak- 
atwai» 
CkrUala. 


It  was  proved  that  the  premises  in  question  an 
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now  and  have  for  six  years  previonsly  been  num- 
bered 9,  English-street. 

It  was  proved  that  at  one  time  the  said  premises 
had  been  uumbered  as  4,  English-street.but  that  six 
years  ago  the  number  had,  by  com{>etent  local 
authority,  been  changed  from  4  to  it,  and  had  re- 
mained 9  ever  since. 

The  said  John  Spiers  Baker  was  proved  to  have 
been  on  the  register  for  the  premises  in  question 
■when  they  were  numbered  4,  and  had  so  remained 
on  the  register,  without  objection,  up  to  the  present 
time. 

It  was  also  proved  that  there  are  in  the  same 
English-street  other  premises  numbered  4,  which 
do  not  belong  to  the  said  John  Spiers  Baker,  and 
ia  respect  of  which  he  does  not  claim  to  be  en- 
titled to  the  franchise. 

The  revising  barrister  was  asked  to  amend  by 
altering  the  number  in  the  fourth  column  from 
4  to  9. 

He  decided  that  the  said  John  Spiers  Baker  had 
not  proved  his  right  to  have  his  name  retained 
upon  the  said  list  of  voters  in  respect  of  the 
qualification  described  in  such  list,  because  the 
number  of  the  house  and  shop  aforesaid  was 
wrongly  stated  to  be  4  instead  of  its  proper  number 
!*,  and  ne  declined  to  amend  as  asked  because  he 
did  not  consider  that  he  had  the  power  to  do  so, 
or  that  he  should  be  right  in  exercising  the  power 
if  he  bad  it. 

Except  for  the  reason  aforesiud  the  said  John 
Spiers  Baker  had  a  right  to  have  his  name  retained 
upon  the  said  list. 

The  names  of  seven  other  persons  (whose  names 
and  qualifications  were  set  out  in  the  schedule 
annexed  to  the  special  case,  and  therein  described 
as  they  would  appear  if  the  descriptions  were 
amended  according  to  the  facts),  were  objected  to 
under  similar  circumstances. 

The  revising  barrister  expunged  the  names  of 
the  said  John  Spiers  Baker  and  of  the  said  seven 
other  persons  from  the  lists. 

Due  notice  of  appeal  from  the  decision  of  the 
revising  barrister  was  given,  and  he  ordered  the 
appeals  in  the  above-mentioned  cases  to  be  consoli- 
dated, and  named  Joseph  Bendle,  of  the  city  of 
Carlisle,  gentleman,  to  be  the  appeUant,  and 
Thomas  Watson,  of  the  said  city  of  Carlisle,  gentle- 
man, to  be  respondent  in  the  said  appeal. 

If  the  court  should  be  of  opinion  that  the  re- 
vising barrister  had  the  power  to  make  the  afore- 
said amendment  and  ought  to  have  exercised  it, 
the  name  of  the  said  John  Spiers  Baker  will,  with 
the  amendment  asked  for  as  aforesaid,  be  restored 
to  the  said  list,  as  also  the  names  of  the  said  seven 
other  persons  altered  as  they  appear  in  the  said 
schedule. 

Shai-p  for  the  appellant.  —  The  revising 
barrister  has  not  found  the  description  in- 
sufficient to  prove  the  identity  of  the  pro- 
perty. The  nature  of  the  qualification  is  a  free- 
hold house  and  shop,  which  is  sufficient.  The 
6  Vict.  0.  18,  s.  4  provides  for  persons  making 
a  fresh  claim  who  do  not  retain  the  same  qualifica- 
tion. By  the  5th  section  the  overseers  are  to  make 
ont  a  list  of  claimants,  and  there  is  also  a  list  of  the 
voters,  which  consists  of  the  copy  of  the  old  register. 
I  contend  that  if  the  nature  and  description  of  the 
qualification  be  misdescribed  the  claimant's  name 
should  be  expunged.  The  case  is  clearly  within 
the  40th  section,  for  the  place  of  abode  is  not  a  part 
of  a  voter's  qualification,  and  one  place  of  abode  | 


may  be  substituted  for  another  (Luekett  v.  Knowlei, 

1  Lutw.  Reg.  Cas.  461 ;  2  C.  B.  187) ;  and  here  the 
al>ode  is  the  same,  although  the  number  is  altered:* 
(Barloio  V.  Mtim/(rrd,  L.  Hep.  2  C.  P.  81  j  16  L.  T. 
Rep.  N.  S.  441.)  The  point  is  whether  the  revis- 
ing barrister  ought  to  have  altered  the  number  of 
the  house,  there  being  no  such  misnomer  or  inac- 
curate description  of  any  place  sufficient  to  abridge 
the  operation  of  the  Act  under  the  lOlst  section  of 
S  Vict.  c.  18.  In  the  case  of  Barlow  v.  Mumford 
the  claimant  was  described  as  of  Ely-place,  but 
the  number  of  his  house  was  not  given.  The 
revising  barrister  was  considered  to  have  acted 
rightly  in  amending  the  claim  by  adding  a  number 
and  allowing  the  vote.  And  in  Flounders  v.  Donner, 

2  0.  B.  63,  Erie,  C.J.,  says  that  if  the  omission  of 
the  number  be  supplied  to  the  revising  barrister, 
pending  the  revision,  he  is  bound  to  amend  the 
description  under  the  40th  section.  [Brett,  J. — 
An  insufficient  description  is  different  from  a  wrong 
one.] 

T.  H.  Fawcett  for  respondent. — There  was  no 
mistake  on  the  part  of  the  overseers  or  of  the  clerk 
of  the  peace.    Sect.  4  provides  for  the  publication 
of  the  lists  by  the  overseers,  which  enables  them  to 
see  if  the  voters  are  properly  described.     For  six 
years  the  appellant  had  suffered  the  same  error  to 
be  made,  and  he  never  claimed  for  the  proper 
qualification.    He   ought  to  have  made  a  fresh 
claim.    The  revising  barrister  might  sanction  an 
addition  to  the  register,  but  no  addition   could 
make  it  accurate.    [Brett,  J. — ^The  nature  of  the 
qualification  is  in  the  third  column ;  the  description 
is  in  the  fourth.     Although  the  revising  barrister 
cannot  alter  the  third  column,  yet  he  can  alter  the 
description  in  the  fourth  colunm.]    The  number  of 
the  house  refers  to  a  different  qualification  alto- 
gether, and  is  not  the  qualification  described  on  the 
register.     In  Barfhll  v.  Gihba  (13  L.  J.  40;  5  M.  <fc 
G.  81)  Tindal,  C.J.  says :   "  We  think  the  deci- 
sion ought  not  to  depend  upon  a  critical  exami- 
nation of  the  forms  in  the  schedule  which  are 
inserted  as  examples,  and  are  only  to  be  followed 
implicitly  so  far  as  the  circumstances  of  each  case 
may  admit,  but  we  think  the  Legislature  intended 
that  the  registration  list  should  afford  such  infor- 
mation of  the  nature  and  situation  of  the  premises 
in  respect  of  the  occupation  of  which  eaon  person 
claimed  a  vote,  as  would  enable  the  other  voters  to 
ascertain  by  inquiry  the  sufficiency  of  the  occupa- 
tion and  value  of  each  of  the  premises."    [Wimss, 
J. — In  that  case  the  list  gave  the  particulars  of  one 
occupation,  though  the  qualification  consisted  of 
the  occupation  of  several  premises  in  the  immediate 
succession.]     In  Onums  v.  BuwJler  (5  C.  B.  66; 
2  Lutw.  Beg.  Cas.  59)  the  revising  barrister  was 
held  to  have  rightly  refused  to  alter  the  qualifica- 
tion by  adding  a  new  one,  although  he  might  have 
amended  the  old  one :  {Uitchins  v.  Brow7i,  2  C.  B. 
25.) 

WnJ.Es,  J. — Turning  to  the  language  of  the  4th 
section,  we  find  that  wherever  the  christian  names 
or  the  place  of  abode,  or  the  nature  of  the  quali- 
fioation  (which  relates  to  the  qualification  the 
claimant  really  has,  but  not  a  qualification  in 
general),  or  the  local  or  other  description  of  the 
property  of  any  person  who  shall  be  included  iu 
the  list,  and  the  name  of  the  occupying  tenant, 
shall  be  wholly  omitted  in  any  case  where  the  same 
is  by  the  Act  directed  to  be  specified  therein,  or  if 
any  person  whose  name  is  included  in  any  such 
list,  or  his  place  of  abode,  or  the  nature  or  descrip- 
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tion  of  his  qualification  shall  in  the  judgment  of  the 
revising  barrister  be  insufficiently  described  for  the 
purpose  of  being  identified,  such  barrister  shall 
expunge  the  name  of  every  such  person  from  such 
list,  unless  the  matters  be  supplied  to  his  satisfac- 
tion before  finishing  the  list ;  and  we  see,  therefore, 
that  it  is  sufficient  to  show  the  place  of  abode 
and  the  nature  or  description  of  the  qualification. 
It  has  been  decided  that  you  may  alter  the  place 
of  abode,  where  the  abode  is  in  rerum  natura,  by 
amending,  and  you  may  also  amend  where  the 
description  is  insufficient,  and  it  now  remains  for 
us  to  see  if  you  may  alter  an  erroneous  descrip- 
tion. For  the  better  illustration  of  my  view  on 
the  subject,  I  will  take  a  case  for  an  example ;  for 
instance,  the  case  of  a  house  in  a  street  and 
numbered  4.  I  will  assume  that  the  house  is 
described  on  the  register  as  No.  40,  and 
the  person  who  enjoys  the  occupation  of  No. 
4,  and  is  entitled  to  a  vote,  finds  it  de- 
scribed as  No.  40.  There  is  no  No.  40  in  the 
street,  so  that  it  is  not  the  description  of  anything, 
and  therefore  not  erroneous,  but  insufficient,  ac- 
cording to  the  section.  I  think  the  revising  bar- 
rister could  have  amended.  But  carry  the  case  a 
little  farther,  and  suppose  No.  40  haii  been  built 
while  matters  were  in  Jierl,  so  that  not  only  was 
the  description  insufficient,  but  erroneous  also. 
That  appears  to  have  been  the  consideration 
applied  in  Ltickett  v.  Knowlet  (2  C.  B.  187),  where 
two  of  the  judges  were  for  applying  the  early 
part  of  the  section.  The  list  in  this  case  was 
erroneous,  and  an  amendment  was  required; 
the  fact  of  there  being  an  insufficient  descrip- 
tion is  not  defeated  by  the  description  being 
erroneous  also.  The  appellant  was  not  struck  off 
the  list  of  voters  because  he  owned  old  No.  4  and 
did  not  own  new  No.  4,  but  because  his  qualifica- 
tion was  insufficient.  Now  comes  the  proviso  to 
the  40th  section,  that  whether  any  person  shall  be 
objected  to  or  not,  no  evidence  shall  be  given  of  any 
other  qualification  than  that  which  is  ae8cril)ed  in 
the  list  of  voters,  or  claims ;  nor  shall  the  barrister 
be  at  liberty  to  change  the  description  of  the  qualifi- 
cation as  it  appears  in  the  list,  except  for  the  purpose 
of  more  clearly  and  accurately  defining  the  same. 
Surely  it  cannot  be  said  that  this  was  any  other 
Qualification  than  that  in  the  list.  The  fact  of  the 
description  being  insufficient  does  not  make  the 
house  any  other  than  as  described,  and  the  descrip- 
tion is  of  a  freehold  house  and  shop,  the  number 
being  solely  for  the  purpose  of  individualising  the 
house,  and  as  it  is  in  one  sense  a  true  one,  by 
which  I  mean  that  there  was  no  falsification,  the 
barrister  might  have  amended.  If  there  had  been 
an  attempt  to  introduce  something  new  on  the 
register,  I  should  at  once  say  no  amendment  could 
be  made ;  but  where  there  is  a  qualification,  but 
insufficientlv  described,  the  barrister  ought  to 
amend,  and  his  decision  must,  therefore,  be 
reversed. 

Keating,  J. — I  am  of  the  same  opinion.  The 
object  of  the  Legislature  when  they  intrusted  the 
power  of  revising  the  vote  to  a  berrister,  was  to 

grohibit  him  from  altering  the  nature  of  a  quali- 
cation  in  the  third  column  ;  but  where  it  is  shown 
that  the  nature  of  the  qualification  was  the  same, 
the  revising  barrister  was  not  denied  the  power 
under  the  40th  section  to  amend.  Although  six 
years  have  elapsed  since  the  number  of  the  nouse 
was  changed,  the  question  is  just  the  same  as  if 
it  had  been  changed  on  the  last  day  of  July.    If 


the  words  of  the  Acts  are  susceptible  of  s  con- 
struction to  give  the  revising  barrister  a  power  to 
amend,  we  should  do  so  upon  the  principle  estab- 
lished in  Luckett  v.  Knowles,  where  not  only  &  total 
omission  was  supplied,  but  a  description  in  the 
place  of  abode  contrary  to  the  fact  was  altered. 
The  power  of  the  barrister  is  not  limited  to  caaea 
of  total  omission,  and  I  entirely  differ  with  him 
in  thinking  that  if  he  had  the  power  to  amend, 
he  ought  not  -,  I  think,  if  he  had  power,  be  un- 
doubtedly ought  to  have  amended. 

Brett,  J. — This  is  a  difficult  case  to  decide.  I 
think  the  revising  barrister  not  only  had  power  to 
amend,  but  that  he  was  absolutelv  bound  to  amend. 
The  time  to  which  attention  is  called  is  the  moment 
the  parties  were  before  the  revising  barrister;  the 
description  was  inaccurate,  as  it  was  No.  4  instead 
of  No.  9.  The  third  and  fourth  columns  together 
are  the  description  of  the  qualification — the  thh4 
column  the  description  of  the  nature,  the  fonrth 
column  the  local  description  of  the  subject  matter. 
The  inaccuracy  was  bo  great  that  the  house  ooold 
not  be  commonly  described  as  set  down  in  the  list, 
and  we  must  first  see  if  the  barrister  had  power  to 
amend,  and,  if  he  had  power,  whether  he  ought  to 
exercise  it.  Unless  the  case  can  be  broogfat 
within  the  40th  section  he  has  no  power,  bnt  I 
think  it  falls  within  that  section.  Under  the  first 
part  of  the  section  he  cannot  amend,  as  there  U 
no  mistake  by  the  overseer  in  inaccurately  copyini; 
the  register ;  the  overseer  could  not  alter  the  regis- 
ter, and  the  only  person  who  could  was  the  barrister. 
If  the  inaccuracy  makes  the  description  of  the 
(qualification  the  description  of  another  qoalifics- 
tion,  and  that  were  to  be  proved,  no  evidence  oonid 
be  ^ven  of  the  insufficient  qualification,  uid  the 
barrister  cannot  amend.  The  section  says  the 
barrister  may  strike  out  the  name  where  the 
matter  be  insufficiently  described,  but  if  there  be 
proof  he  may  amend,  if  the  case  be  not  brought 
within  the  proviso.  Bnt  there  is  an  exceptmi 
in  an  exception,  for  the  proviso,  after  stating  no 
evidence  shall  be  given  of  any  qualification  ex- 
cept that  in  the  list,  goes  on  to  say  that  the  burtsto' 
shall  not  be  at  liberty  to  change  the  deecriptioa 
of  the  qualification  except  for  the  purpose  of  more 
accurately  defining  it.  If  it  were  not  for  the  case 
of  Luckett  V.  Ktwwlet,  I  should  havo  great  donht 
in  thinking  that  there  was  not  a  description  of 
something  else  than  that  really  proved. 

Collier,  J.— The  first  words  of  the  section 
enact  that  the  revising  barrister  shall  correct  any 
mistake  which  shall  be  mtived  to  him  to  hare 
been  made  in  the  list.  This  was  a  clear  orer  in 
the  list,  but  I  think  the  amendment  can  also  be 
made  under  the  subsequent  part  of  the  section. 
It  has  been  said  the  qualification  is  insufficieDt 
because  it  is  erroneous,  Ijut  I  consider  that  to  be 
a  heresy.  It  has  also  been  contended  that  the 
proviso  applies,  but  I  do  not  think  any  evidence 
of  any  other  qualification  was  given,  and  I  *ff^ 
that  the  revising  barrister  ought  to  have  Hnenoed. 

Decision  levemd. 

Attorneys  for  appellant,  Carter  and  BeB  (»' 
Bendle,  Carlisle. 

Attorneys  for  respondent,  Qray,  JokntUM*,*'^ 
Moiincey. 
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Wh&nesday,  Nov.  22,  1871. 

BBGISTBATIOX  APFKAL. 

HucKLE  (app.)  V.  PiPBB  (resp.).- 

Parliamentary    deetion  —  Cknmiy  vole  —  Raieahle 

valus  of  occupation  under  several    landlords — 

Aggregate    valtte — Representation  of  the   People 

Act  (30  ^  31  Viet.  e.  102,  ».  6). 

An    oecttpation  of  severai  pieces    of  land   under 

different   landUrrds,   none   of  tchieh  pieces   are 

efficiently  rated  to  confer  a  vote  for  the  county, 

hut   whim    are    in    the   aggregate    of  sufficient 

value,  makes  a  good  quaitficaiion  for  a  county 

vote  under  the  6th  section  of  The  Representation 

of  the  People  Act :  and  the  fact  that  the  tenants 

hold  under  different  landlords  is  no  objection : 

(Gadaby  v.  Burrow,  7  M.  ^  0.  21,  distinguished). 

At  a  court  held  the  4th  Oct.,  1871,  at  Bigeles- 

wade,  in  the  county  of  Bedford,  to  revise  the  lists 

of  voters  in  the  election  of  knights  of  the  shire 

for  the  county  of   Bedford,  the  name  of  Henry 

Jeeves    was  duly  objected  to,  and  which  name 

appeared  on  the  ust  of  persons  entitled  to  vote  in 

tne  election  of  knights  of  the  shire  for  the  said 

county,  in  respect  of  the  occupation  as  owner  or 

tenant  of  lands  or  tenements  within  the  parish  of 

Sandy,  of  the  rateable  value  of  121.  and  upwards. 


ChristiMt  sane 
And  BQnuun6 
of  each  Toter. 

Flooe 
of  abode. 

Natnieot 
qoalill- 
cation. 

Straet,  lane,  or 

other  like  plaoe. 

No.  of  hooae 

(H  any). 

Jeans,  Henry 

Seady 

£U 

Nortli  Ciott. 

It  was  proved  that  Henry  Jeeves,  being  of  full 
age  and  not  subji^t  to  any  legal  incapacity,  had 
occupied  for  a  sumcient  time,  on  the  31st  July  last, 
as  tenant,  lands  and  tenements  in  the  parish  of 
Sandy,  under  four  separate  and  distinct  landlords, 
being  separate  and  distinct  owners  of  the  respective 
lands  and  tenements,  and  to  which  said  lands  and 
tenements  the  said  Henry  Jeeves  was  separately 
assessed  to  the  poor  rates  in  the  said  parisn  in  the 
sums  following,  that  is  to  say,  61. 10s.,  11.,  21. 12s.  9d., 
and  51.  12*.  6d. ;  that  the  lands  and  tenements 
comprised  in  such  four  several  and  distinct  occu- 
pations were  properly  and  fully  assessed  to  the 
said  poor  rates  in  the  said  parish  at  such  respective 
sums  as  aforesaid  ;  that  during  the  time  of  such 
respective  occupations  the  said  Henry  Jeeves  had 
been  rated  to  tne  several  premises  so  respectively 
occupied  by  him  to  all  the  rates  made  for  the 
relief  of  the  pK>or  in  respect  of  the  said  premises, 
and  had  paid  all  rates  in  respect  of  the  said 
premises  respectively. 

It  was  objected  that  the  name  of  the  said  Henry 
Jeeves  could  not  be  retained  on  the  said  list,  in- 
asmuch as  the  said  Henry  Jeeves  was  not  separa- 
tely assessed  to  the  poor  rate  of  the  said  parish  in 
re^>ect  of  a  separate  occupation  of  premises  of  the 
^rateable  value  of  121.  and  upwards,  and  was  not  the 
occupier  of  premises  imder  one  landlord  of  the 
rateable  value  of  121.  and  upwards,  and  that  the 
&nr  separate  assessments  of  premises  held  by  the 
said  Henry  Jeeves  under  different  landlords  in 
the  said  sums  of  51.  lOg.,  12.,  22.  12«.  9d.,  and 
51. 12«.  6d.,  which  when  t^en  together  make  an 
aggr^iate  sum  of  142. 15«.  3<2.,  were  not  a  sufficient 
qualification  under  the  6th  section  of  the  Bepresen- 
tation  of  the  People  Act  1867.  The  qualification 
was  held  sufficient,  and  the  name  of  the  said  Henry 
Jeeves  was  retained  on  the  said  list. 


At  the  same  court  the  names  of  James  Millard, 
William  Patrick,  John  Gillions,  and  William  Gos- 
ling were  also  duly  objected  to,  and  their  names 
appeared  on  the  list  of  persons  entitled  to  vote  in 
the  election  of  knights  of  the  shire  for  the  said 
county  in  respect  of  the  occupation  as  owner  or 
tenant  of  lands  or  tenements  within  the  said 
parish  of  Sandy,  of  the  rateable  value  of  122.  and 
upwards,  and  also  within  the  parish  of  Tempsford, 
as  follows : 


Christian   aame 

and  surname 

of  eaoh  TOter  at 

fuU  length. 


Nature  of 
Qoalifloation. 


Street,  lane,  or 
,  otherlikeplaca 
in  this  iiuish, 
■Dd  oomhar  of 
hooae  (If  any), 
where  the  pro- 
,  rerty is  situate 

Hillard  James       aitford       121.  rateable  value   St.  Neot's-road 
Patrick,  William   Qirtoford     121.  rateable  value   Blunham  Field 

PAKisa  or  TBMFsrOBO. 
QQHons,  John     '  TempstonI  1121.  rateable  value  \  Iisngford  End 
GosUiv,  William  Tempsford  121.  rate  ible  value    Laagfotd  £nd 

It  was  proved  that  James  Millard  was  properly 
assessed  to  the  poor  rate  of  the  parish  ot  Sandy, 
in  respect  of  two  occupations  by  him  of  premises 
under  difiSsrent  owners,  in  the  separate  sums  of  71. 
and  62.  12«.  6<i.;  and  that  William  Patrick  was  pro- 
perly assessed  to  the  like  rate,  in  respect  of  three 
occupations  by  him  under  difierent  owners  in  the 
separate  sums  of  102.,  22.,  and  42. 16«.  dd. ;  and  that 
John  Gillions  was  properly  assessed  to  the  poor 
rate  of  the  parish  of  Tempsford,  in  respect  of  two 
occupations  by  him  of  [n«mises  under  different 
owners,  in  the  separate  sums  of  52. 5«.  and  72.  68.  Sd.; 
and  that  William  GkMling  was  properly  assessed  to 
the.like  rate,  in  respect  <n  two  occupations  by  him 
of  premises  under  aifferent  owners,  m  the  separate 
sums  of  82.  and  52.  10s. 

It  was  objected  that  these  names  could  not  be 
retained  on  the  said  lists  as  occupiers  of  premises 
of  the  rateable  value  of  122.  and  upwards. 

The  revising  barrister  held  that  the  c^ualifica- 
tion  was  sufficient  in  each  case,  and  retained  the  ° 
names  of  the  said  James  Millard,  William  Patrick, 
John  Gillions,  and  William  G^osling  on  the  said  list. 

If  the  court  was  of  opinion  that  the  qualifi- 
cation as  proved  in  either  of  the  foregoing 
cases  was  insufficient,  the  name  of  the  person 
whose  qualification  is  insufficient  is  to  be  struck 
out  of  the  said  list. 

Buhner,  Q.  C,  for  the  appellant. — The  right  to 
vote  for  members  of  Parliament  for  the  county 
was  first  conferred  on  the  tenant  occupier  of  lands 
by  the  Chandos  clause  (2  Will.  4,  c.  45,  s.  20).  The 
30th  section  of  the  Representation  of  the  People 
Act  directs  in  what  manner  the  overseers  are  to 
make  out  the  lists  of  persons  on  whom  a  right  to 
vote  for  the  county  in  respect  of  the  occupation 
of  premises  is  conferred  by  that  Act,  and  they  are 
to  act  in  the  same  way  as  the  overseers  of  the 
boroughs  are  required  to  do  under  the  Registra- 
tion Acts.  Then  the  27th  section  of  2  WiU.  4, 
c.  45,  provides  that  no  person  is  to  be  registered 
unless  he  has  been  rated  to  all  rates  for  the  relioT 
of  the  poor  in  such  township  during  the  time  of  his 
occupation ;  and  by  the  13th  section  of  the  6  &  7 
Yict.  c.  18,  the  overseers  aro  to  prepare  an  alpha- 
betical list  of  all  persons  entitled  to  vote  in  respect 
of  the  occupation  of  premises  wholly  or  in  part 
within  his  podsh.  If  the  tenant  occupies  lands  of 
less  value  than  122.  a  year  in  the  pariah,  the  over- 
seer of  the  parish  cannot  put  him  on  the  list  of 
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Charlton  (app.)  v.  The  Ovebsbers  op  STRSTiroaD  (reaps.). 


[C.  P. 


yoters,  nor  can  the  OTeraeer  in  the  adjoining 
parish,  for  the  same  reason.  The  case  of  Gadtb^ 
V.  Barrow  (7  M.  A  G.  21),  is  in  point.  There  it 
was  held,  nnder  the  Reform  Act  (2  Will.  4,  c.  45, 
8. 18),  that  a  tenant  who  holds  under  two  different 
landlords  two  different  sets  of  premises,  the  rent 
of  each  being  less  than  502.  per  annum,  though 
together  they  amount  to  more  than  that  sum,  is 
not  entitled  to  a  vote  for  the  county.  Erie,  J. 
there  says,  "The  20th  section  of  2  Will.  4,  c.  45, 
gives  a  qualification  in  respect  of  leasehold  pro- 
perty, first  to  tenants,  for  sixty  years  at  a  101.  rent ; 
secondly,  to  tenants  for  twenty  years  at  50J.  rent ; 
and,  thirdly,  to  tenants  from  year  to  year  at  a  50J. 
rent,  and  I  think  that  in  all  these  cases  it  was  meant 
that  the  holding  shoald  be  under  one  tenancy  at 
one  rent." 

n.  ShieldJoT  the  respondent,  was  not  called  upon. 

WiLuss,  J. — We  are  of  opinion  that  the  revising 
barrister  was  right  in  deciding  as  he  did.  There 
are  four  pieces  of  land  which,  when  put  together, 
were  of  tne  rateable  value  of  more  than  12J.  per 
annum,  and  although  the  claimant  appears  to  have 
been  differently  rated  for  each  piece  of  land,  yet 
the  total  is  sufficient  to  make  up  the  amount  neces- 
sary to  confer  a  vote  under  sub-sect.  2  of  the  6th  sec- 
tion of  the  Representation  of  the  People  Act.  Then, 
under  sub-sect.  3,  he  has  been  rated  in  respect  of 
all  rates  made  for  the  relief  of  the  poor,  and 
paid  them,  so  that  he  hod  ful  lied  the  requirements 
of  the  Act.  The  application  of  the  case  of 
Oadtby  v.  Barrow  (7  M.  &  G.  21)  seems  to  have 
been  in  the  mind  of  the  revising  barrister,  but 
that  case  was  decided  under  authority  of  the 
Reform  Act  1832,  followed  the  terms  of  the  Act, 
entitling  only  the  occupier,  who  paid  a  single 
rent,  to  a  vote,  and  I  think  the  court  rightly  held 
that  a  yearly  rent  made  up  of  two  sums  of  251. 
each,  due  and  payable  to  different  landlords,  was 
not  a  rent  of  not  less  than  50{.  payable  iu  resjiect 
of  the  tenancy  of  land;  it  was  two  separate 
pieces  of  land,  the  value  of  which  could  not  be 
taken  to  make  up  the  whole  amount.  But  the 
6th  section  whicn  we  deal  with  makes  it  suffi- 
cient to  make  up  all  the  lands  together  within  the 
county  of  the  rateable  value  of  122.  or  upwards,  and 
with  that  the  statute  is  satisfied. 

Btles,  J. — I  am  of  the  same  opinion.  If  the 
pieces  of  land  were  not  separately  assessed  in 
respect  of  the  separate  occupation,  by  adding  the 
amounts  together  we  shall  obtain  the  aggregate 
required. 

Brett,  J. — It  is  most  desirable  that  we  should 
construe  the  statute  according  to  the  words  used  ; 
whether  the  interpretation  goes  iu  favour  of  or 
against  the  exension  of  the  franchise,  we  must 
construe  the  Act  of  Parliament  according  to  the 
words  of  it.  In  the  present  case  the  rateable  value 
of  the  lands  are  to  be  taken  as  more  than  122.  per 
annum ;  the  only  objection  is  that  the  lands  occu- 
pied by  the  claimants  were  occupied  under  different 
landlords.  I  think  this  case  comes  clearly  within 
the  words  of  the  6th  section  of  the  Representation 
of  the  People  Act,  and  upon  that  section  alone  I 
nhould  say  the  claimants  were  entitled  to  a  vote,  for 
the  subject  matter  is  being  the  occupier  as  owner 
or  tenant  of  lands  or  tenements  withm  the  county. 

Deeieion  affirmed. 

Attorneys  for  appellant,  Trt22tam«  and  James,  for 
WUkinton  and  Co.,  St.  Neots. 

Attorney  for  respondent,  8aunder$,  for  Whyley 
and  Piper. 


Wednetday,  Nov.  22, 1871. 

KEOISTRATIOM  AFPEAI.. 

Chablton  (app.)  V.  The  Ovebsbbbs  or  Stbktfobb 
(reaps.). 

Parliamentary  election — County  vote — 8ub-lestee — 
Term  of  viore  than  sixty  years — Bepretentatifm  of 
the  PeopU  Act  1867  (30  ^  31  Viet,  c  102),  «.  5— 
(2  WiU.  4,  e.  45),  ss.  20,  26. 
A  sub-lessee  of  a  term  which,  when  originally  created 
was  for  more  than  sixty  years,  and  of  the  dear 
yearly  value  of  52.  over  and  above  ail  rents  amd 
charges  payable  out  of  the  same,  is  entitled  to  vote 
for  members  of  Parliament  for  tlte  county. 
Setnble,  the  bth  section  of  the  Representation  of  the 
People  Act  1867,  does  not  credte  a  new  franchise, 
but  lowers  the  value  of  the  old  one. 
At  a  court  for  the  revision  of  the  list  of  voters 
for  the  polling  district  of  Stretford,  in  the  south- 
eastern   division   of    the   county   of   Lancaster, 
Thomas  Surwood,  described  on  the  list  of  persons 
claiming  to  be  entitled  to  vote  for  the  township  of 
Stretford  as  follows : 


Place  of 


4,  Oladgtona-  ~  Lauakold 
Surwood,  Tlio*.   atreet,  Btret-   honaea,  term 


Nature  of 
qualilleaiion. 


I  ford. 


I  overSajeara. 


Street,  la,iie,  ko. 


Noa.  60  and  M, 
Bold-atreet.  aad 
No.  4,  OhO- 
atOne-atreat. 


was  duly  objected  to.  The  said  Thomas  Surwood 
had  no  qualifying  interest  whatever  in  the  houses 
in  Bold-street,  but  he  was  a  sub-lessee  for  a  period 
of  not  less  than  sixty  years,  and  was  in  actual 
occupation  o(  No.  4^  Gladstone-street. 

The  clear  yearly  value  of  No.  4,  Gladstone-street, 
was  over  52.,  but  under  102.,  over  and  above  all 
rents  and  chargres  payable  out  of  or  in  reepect  of 
the  same. 

It  was  contended  on  behalf  of  the  claimaiit  that 
the  5tli  section  of  the  Representation  of  the  People 
Act  1867  extended  to  the  case  of  a  sub-lessee  as 
well  as  to  that  of  a  lessee,  and  that  such  sect.  5  was 
in  substitution,  and  was  substantially  a  repeal  of 
that  part  of  the  20th  section  of  the  2  Will  4, 
c.  45,  which  relates  to  the  clear  yearly  value  of 
leaseholds,  notwithstanding  the  56th  and  59th 
sections  of  the  said  Act  of  1867. 

The  revising  barrister  considered  that  the 
claimant's  case  did  not  come  within  the  5th  section 
of  the  Representation  of  the  People  Act  1867. 
because  he  was  not  entitled  to  the  said  house, 
either  as  lessee  or  assignee,  for  the  unex;jired 
residue  of  any  term  originally  created;  secondly, 
that  the  claim  could  not  be  supported  under 
the  20th  section  of  the  Reform  Act(2  WilL4k  c.  45), 
because  the  said  house  was  not  of  the  dear  year^ 
value  of  not  less  than  lOL  ;  and,  thirdly,  that  the 
said  two  Acts  could  not  be  construed  as  if  the  Ust 
part  of  the  said  20th  section  of  the  Act  of  Will.  4, 
beginning  with  the  words  "  Provided  always," 
formed  part  also  of  the  said  5th  section  of  the  Act 
of  1867.  He  therefore  disallowed  the  said  claim  of 
the  said  Thomas  Surwood,  and  stimck  his  name  off 
the  list  of  claimants,  deciding  that  to  entitle  a 
person,  being  only  a  sub-lessee  of  premises,  to  vote 
m  the  election  of  a  knight  of  the  shire  to  serve  in 
Parliament  for  the  saiadivision  of  the  said  county, 
such  premises  must  be  of  the  clear  yearly  value 
of  not  less  than  102.  over  and  above  all  rents  and 
char^  as  aforesaid.  If  the  court  should  be  of 
opinion  that  the  decision  was  wrong,  ihen  the 
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name  of  the  said  Thomas  Surwood  must  be  in- 
serted in  the  liat  of  the  said  claimants. 

Joshua  WiUiams,  Q.  0.  {Edwards  with  him)  for 
the  appellant. — ^The  right  of  voting  by  leaseholders 
was  originally  created  by  2  Will.  4,  c.  45,  and  the 
20th  section  of  that  Act  throws  light  on  the  5th 
section  of  the  Bepresentation  of  the  People  Act 
(30  &  31  Vict.  c.  102).  The  ander  leasee  is  quite 
as  much  a  lessee  as  the  lessee  of  a  freehold,  and  so 
entitled  to  a  vote.  The  two  statutes  are  to  be  read 
together.     He  referred  to 

narburton  t.  Overseers  o/  Denton,  23  L.  T.  Bop.  N.  S. 
729;  L.Bep.6C.  P.207. 

No  counsel  appeared  to  argne  on  the  ether  side. 

WiUJU,  J. — I  am  of  opinion  that  this  appeal  is 
well  founded. .  The  revising  barrister  seems  to 
have  come  to  the  conclusion  that  the  under  lessee 
was  not  a  lessee  within  the  5th  section  of  the 
Bepresentation  of  the  People  Act,  which  defines  who 
is  entitled  to  be  registered  as  a  voter  and  to  vote 
for  members  of  Parliament,  that  is  to  say,  every- 
one who  is  of  full  age  and  not  snl^ect  to  any  legal 
incapacity,  and  is  seised  at  law  or  in  equity  of  any 
lands  or  tenements  of  freehold,  copyhold,  or  any 
other  tenure  whatever  for  his  own  life  or  the 
life  pf  another,  or  for  any  lives  whatsoever,  or 
for  any  larger  estate  of  the  clear  yearly  value  of 
not  less  than  five  pounds  over  and  above  all  rents 
and  charges  payable  out  of  or  in  respect  of  the 
same,  or  who  is  entitled  either  as  lessee  or  assignee 
to  any  lands  or  tenements  of  freehold  or  of  any 
dther  tenure  for  the  unexpired  residue,  whatever  it 
may  be,  of  any  term  originally  created  for  a  period 
of  not  less  than  sixty  years,  of  the  clear  yearly 
value  of  not  less  than  five  pounds  over  and  above 
all  rents  and  charges  payable  out  of  or  in  respect 
of  the  same.  The  revising  barrister  did  not 
seem  to  come  to  his  conclusion  on  the  notion 
that  the  lease  was  the  less  a  lease  because 
the  claimant  was  an  under  tenant,  but  because 
the  claimant  was  not  entitled  to  a  vote  unless  he 
was  lessee  or  assignee  of  the  lease.  The  language 
of  the  statute  is  for  any  term  originally  created  ror 
a  period  of  not  less  than  sixty  years,  and  it  does 
not  exclude  a  voter  because  henas  only  thirty  years 
or  twenty  years  of  his  term  remaining,  so  long  as 
at  the  creation  of  the  term  it  exceeded  sixty  years, 
although  part  of  that  time  has  expired.  But  all 
doubt  is  cleared  up  when  we  turn  to  the  20th 
section  of  2  Will.  4,  c.  46,  which  gives  a  vote  to 
every  male  person  of  full  age  who  shall  be  entitled 
either  as  lessee  or  assignee  to  any  lands  or  tene- 
ments, whether  of  freehold  or  any  other  tenure 
whatever,  for  the  unexpired  residue,  whatever  it 
may  be,  of  any  term  originally  created  for  a  period 
of  not  less  tnan  sixty  years,  of  the  clear  yearly 
value  of  not  less  than  lOl.  over  and  above  all  rents 
and  charges  payable  out  of  the  same ;  and  then  the 
proviso  at  the  end  of  the  section  provides  that  the 
sub-lessee  or  assignee  of  any  underlease  shall 
have  a  right  to  vote  if  he  be  in  actual  occupation. 
The  proviso  is  not  declaratory  that  the  lessee  is  the 
same  as  the  sub-lessee,  but  it  ways  that  as  a  sub- 
lessee is  a  lessee,  and  as  great  abuses  might 
follow  by  splitting  up  votes,  a  check  shall 
be  put  on  the  practice,  and  that  no  one  shall 
have  a  right  to  vote  in  respect  of  any  term 
of  sixty  years,  unless  he  shall  be  in  occupation 
of  the  premises.  The  case  of  Warburton  v. 
The  Overseers  of  the  Toumship  of  Denton  (L.  Bep. 
6  C.  P.  267;  23  L.  T.  Bep.  N.  8.  729)  is 
binding    on    us,    for,    by  the    constrootion   of 


the  5th  section,  we  held  that  a  person  to  be 
entitled  to  a  vote  under  its  provision  must 
be  lessee  of  a  corporeal  hereditament  which 
could  be  the  subject  of  occupation,  or  assignee 
of  such  an  hereditament,  and  that  a  chattel 
rent-charge,  though  originally  created  for  more 
than  60  years,  does  not  confer  a  vote ;  and  we 
are  equaflv  bound  to  hold  that  the  5th  section 
includes  the  case  of  a  sub-lessee.  The  difficulty 
of  the  case  of  a  snb-lessee  not  in  occupation 
does  not  arise  here  ;  when  it  does  present  itself 
for  our  decision,  it  will  be  a  question  of  difii- 
cult^  whether  the  proviso  at  the  end  of  the  20th 
section  is  to  be  read  in  or  not ;  if  it  is  to  be  read 
in;  all  difficulty  will  vanish,  but  at  present  we  are  not 
called  upon  to  deliver  judgment  upon  that  point. 

Bylbs,  J. — I  am  of  the  same  opinion  upon  the 
question  which  is  now  before  us.  I  have  nothing 
further  to  add. 

Brbtt,  J. — -I  am  of  the  same  opinion.  I  think 
the  question  comes  within  the  Bepresentation  of 
the  People  Act,  and  I  should  have  thought  so 
if  it  had  stood  alone.  It  applies  to  the  state  of 
things  when  the  lease  was  made.  The  first  part 
of  the  section  repeats  in  terms  the  19th  section 
of  the  Act  of  2  Will.  4,  o.  45,  and  looking  to 
the  provisions  in  the  20th  section,  the  real  effect 
is  not  to  create  a  new  franchise,  but  to  lower 
the  value  from  102.  to  5{.  Considering  also  the 
56th  and  59th  sections  of  the  Bepresentation  of 
the  People  Act,  we  must  read  the  franchises 
conferred  in  addition  to,  and  not  in  substitution 
of,  any  existing  franchises,  except  where  it  would 
be  inconsistent  with  the  tenor  of  former  Acts 
to  do  so.  Decision  reo<irs<sil. 

Attorney  for  appellants,  Blain  and  Cltorlton. 


Wednesday,  Nov.  22, 1871. 

REOisraATiox  appeal. 

SiMBT  V,  Dixon. 

Parliamentai-y  ekciion — Objection,notiee  o/— Coun/y 

and  borough  vote— 28  \  29  Vict.  e.  36,  s.  6. 
A    notice    of  objection,  which    named    the    "third 
column  "  as  that  on  which  the  objection  is  grounded, 
and  which  stated  that  the  objection  related  to  the 
nature  of  the  voter's  interest  in  the  qualifying  pro- 
perty, is  sufficient  within  the  6th  section  of  28  Vict., 
e.  36,  to  enable  the  objector  to  prove  that  a  voter 
whose  qualification    was  a  "freehold    benefice," 
in  a  borough,  was   entitled  to  a  borough  vote, 
and  therefore  not  entitled  to  vote  for  the  county 
under  2  WiU.  4,  c.  45,  s.  24. 
At    a    court    holden     in    Sunderland    on     the 
12th  Oct.  last  for  the  revision  of  the  lists    of 
persons  entitled  and  claiming  to  be  entitled  to  vote 
tor  a  knight  or  knights  of  the  shire  for  the  northern 
division  of  Durham,  the  following  name  in  the  list 
of  persons  entitled  to  vote  was  objected  to,  that  is 
to  say: 


I 


Christian  I 
KQd    snnxaoie 
of  each  TOter 
at  toll  length. 


Flaoeof  ahode. 


Cooken, 
Williun. 


The  Bectory, 
Biahopwear. 
month. 


Nature  of 
qoaliflcation. 


Freehold  be- 
ne Soe. 


Street,  lane,  or 
other  like 
plaoe  in  this 
pariah,  and 
nam  bar  of 
house  (it  any) 
where  the 
property  is 
sitnat*. 
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It  appeared  in  evidence  that  this  was  the  name 
of  the  rector  of  Bishopwearmouth,  and  that  the 
qualification  for  which  it  was  endeavoured  to  retain 
his  name  on  the  said  list  was  the  parsonage  honse 
of  the  rectory,  to  which  he  was  entitled  in  right  of 
his  benefice.  It  was  proposed  on  behalf  of  the  ob- 
jector to  prove  that  this  house  was  situated  within 
the  parhamentarv  borough  of  Sunderland,  and 
that  it  was  and  had  l>een  occupied  by  the 
voter  a  sufficient  time  to  entitle  him  to  a  boroagh 
vote. 

Bxoeptiou  was  taken  on  behalf  of  the  voter  to 
the  admissibility  of  the  proposed  evidence,  on  the 
frround  that  the  notice  of  objection  did  not  entitle 
the  objector  to  go  into  this  particular  ground  of 
objection.  The  notice  of  objection  produced  was 
in  the  form  given  by  the  28  Vict.  c.  36,  Sche- 
dule A,  No.  2,  and  specified  the  ground  of  ob- 
jection in  the  foUowmg  words,  that  is  to  say, 
"  And  I  ground  my  objection  on  the  third  column 
of  the  register,  and  the  objection  relates  to  the 
nature  of   your  interest  in  the  qualifying  pro- 


perty. 
The 


_  he  revising  barrister  was  of  opinion  that  having  * 
reference  to  the  2  Will.  4,  c.  45,  s.  24,  the  said 
notice  in  point  of  form  and  particulars  satisfied 
the  28  Vict,  c  36  for  the  purpose  of  the  objector, 
and  was  sufficient  within  the  said  statute  to  en- 
title the  objector  to  give  in  evidence  the  above 
fJMSts.  He  tnereupon  admitted  the  evidence,  and 
erased  the  name  of  the  voter  fW>m  the  list. 

The  questions  for  the  court  is  whether  the  said 
notice  was  sufficient  within  the  28  Vict.  o.  36,  to 
entitle  the  objector  to  g^ve  the  above  &ctB  in 
evidence.  If  the  court  should  be  of  opinion  in  the 
affirmative,  the  register  shall  remain  as  it  is ;  if  in 
the  negative,  the  said  name  shall  be  restored  to 
the  register. 

Udau  for  the  appellant. — ^The  objection  to  the 
vote  cannot  be  raised  in  the  manner  in  which  it 
has  been  in  this  case.  The  objection  should  have 
been  to  the  fourth  column;  as  it  is,  it  is  not 
sufficiently  clear.  The  party  who  is  objected  to 
knows  the  grounds  whicn  he  has  to  defend.  The 
olrjection  ia  under  the  2  Will.  4,  c.  45,  s.  24,  and  it 
is  there  stated  that  no  person  shall  be  entitled  to 
vote  for  a  county  in  respect  of  any  house  occupied 
by  himself  which  wotud  confer  a  vote  for  the 
boroagh.  If  he  was  not  in  occupation  on  the  31st 
July  he  was  entitled  to  a  vote  for  the  counW ,  and 
he  did  not  claim  in  respect  of  the  rectory,  but  he 
daimed  for  the  parsonage  house.  [Willbs,  J. — A 
fi«ehold  benefice  is*  a  parsonage  house.]  He  had  a 
right  to  claim  for  any  freehold  part  of  the  benefice 
out  of  the  borough.  The  obiection  to  the  vote 
cannot  be  made  to  the  third  column,  and  no 
person  shall  be  required  to  give  evidence  in  sup- 
port of  his  right  to  be  registered  otherwise  than 
as  such  right  shall  be  called  in  question  in  the 
BTOunds  of  objection :  (29  A  30  Vict.  c.  36,  ss.  6,  7.) 
The  objection  ought  to  have  been  to  the  fourth 
oolamn :  (Bermett  v.  Brumford,  L.  Eep.  4  0.  P.  407.) 
[Bkbtt,  J. — Your  case  depends  on  whether  the  ob- 
jection is  to  the  third  column  or  not.]  When  the 
objection  is  to  the  nature  of  the  qualification  it  is 
not  necessaiy  to  give  notice. 

Quam,  Q.C.  was  not  called  upon. 

Willbs,  J. — We  are  of  opinion  that  the  revising 
barrister  was  right.  The  question  is  whether  the 
olgeotion  ia  taken  within  the  meaning  of  the 
atAtnte.  The  daim  was  to  a  freehold  lienefice, 
being  the  panonage  house,  which  was  within  the 


limits  of  the  borough  of  Sunderland.  I  think  he 
was  properly  objected  to,  and  that  the  franchige 
in  the  county  was  rightly  refused,  in  pursuance  of 
the  24th  section  of  2will.  4,  c.  45.  The  6th  sec- 
tion of  the  County  Voters'  Registration  Act  (28  & 
29  Vict.  c.  36),  ah«ady  alluded  to,  enacts  that  if 
the  obiection  be  grounded  on  the  third  cdnmn 
it  shall  be  necessary  to  state  whether  theobjer- 
tion  is  to  the  nature  of  the  qualifying  interest 
or  to  the  value  of  the  property,  or  to  both;  and 
the  notice  of  objection  was  clearly  to  the  third 
column.  I  reject  any  notion  that  the  objection 
could  have  been  taken  to  the  fourth  column,  and  if 
it  had  been  it  would  have  been  idle.  It  was  part 
of  the  nature  of  the  interest  of  the  rector  that  he 
should  have  a  vote  for  the  borough,  and  he  there- 
fore, under  the  24th  section,  would  have  no  rigbt 
to  vote  for  the  county.  The  learned  counsel  for 
the  appellant  oonteiKis  that  the  notice  which  ii 
given  must  be  more  specific,  but  the  objection  to  the 
nature  of  the  interest  in  the  third  column  seems  to 
me  as  specific  and  pointed  a  mode  of  directing 
attention  to  what  was  to  be  proved  as  coald 
well  be;  and  I  think  the  deosion  should  be 
affirmed. 

Btles,  J. — T  am  of  the  same  opinion.  Thenotioe 
to  my  mind  applies  to  the  third  column  most 
clearly. 

Bkett,  J. — ^This  objection  is  not  to  a  person  on 
the  list  of  claimants,  out  to  a  person  on  the  list  of 
those  who  are  entitled  to  vote  for  the  county.  It 
was  thought  that  a  notice  of  objection  under  Na  S 
schedule  of  6  Vict.  c.  18  was  insufficient,  and  the 
28  Vict.  c.  36,  8.  6,  was  accordingly  passed  to  alter 
it.  To  any  person  on  the  list  of  claimants,  notice 
of  objection  may  be  general,  otherwise  it  is  not 
valid,  unless  the  ground  of  objection  be  specifioalh 
stated  therein,  and  this  is  to  be  deemed  to  be  suffi- 
ciently satisfied  by  naming  the  column  of  the  list 
on  which  the  objector  grounds  his  objection.  Hr. 
Udall  argued  that  this  was  an  objection  to  no 
column.  Ifyou  name  the  column,  it  is  sufficient 
in  all  cases  but  one,  but  in  that  case  it  is  neoessaiy 
to  state  whether  the  objection  relates  to  the  naton 
of  the  interest  or  to  the  value  of  the  property, » 
that  it  is  sufficient  except  in  the  thira  column  to 
object  to  the  column  and  nothing  more.  Then 
comes  the  anestion  :  Did  the  objector  misconceive 
the  column  P  It  is  said  he  ought  to  have  objected 
to  the  fourth  column,  but  that  only  is  the  doicrip- 
tion  of  the  property  claimed  for,  and  states  that  it 
is  situate  m  Bishopwearmouth  parish;  such  an 
objection  would  be  utterly  futile.  The  real  objec- 
tion is  to  the  nature  of  the  interest,  that  it  gives 
no  vote  for  the  county  because  it  gives  a  vote  fw 
the  borough,  and  I  therefore  think  the  notice  of 
objection  was  sufficient. 

Deeigion  afSrmed. 

Attorney  for  appellant,  UieMng. 

Attorney  for  respondent,  Southgate. 
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Bsportod  b;  Tbokas  Baooaataz.  E.  StxiriBT  Boom:,  and 
B.  Put,  Eaqn..  SaxiUUr»«t-L>«. 

Bee.  4  and  5,  1871. 

(Before  the  Loud  Chascbllob  (Hatherloy). 

XJpMAJfN  V.  Elkjlts. 

Trade    mark — Snurioui    imitalioH — Carrier — In- 

J  unction — Fraud. 
Certain  goods  bearing  a  spuriout  iinUaiion  of  the 
plaintiff's  trade  mark  were  ahipped  by  foreign 
merehante  to  the  London  Dock*,  to  the  order  of  a 
London  firm  who  were  not  dealei-e  in  the  goodt  in 
question,  but  merely  acted  as  forwarding  agents. 
On  a  biU  bij  the  plaintiff  to  restrain  the  removed 
of  the  goods  from  the  doac  with  the  spurious  brand 
on  them : 
Held  (afirmingtlte  decree  oftlie  Master  of  the  BoUs) 
that  tn  such  a  ease  it  was  no  defence  to  say  thai 
the  defendants  were  merely  carriers  or  eons^nees, 
but  that,  as  it  was  proved  they  were  not  guilty  of 
participation  in  thefraud  of  the  foreign  merchants,, 
as  they  had  given  the  plaintiffs  all  information  in 
their  power,  and  had  offered  to  erase  the  forged 
trade  marks,  the  plaintiffs  could  have  thus  obtained 
ail  they  were  entitled  to. 
Appeal  dismissed  with  costs. 

Tuia  was  an  appeal  by  the  plaintiffs  from  a 
decision  of  the  Master  of  the  Bolls.  The  facts 
and  argnments  are  fhlly  reported  in  the  proceed- 
ings before  the  court  below  (24  L.  T.  Rep.  N.  S. 
896)  The  defendants,  Messrs.  Elkau,  who  carried 
on  the  business  of  continental  forwarding  agents 
in  London,  rRccived  from  Messrs.  Harold  and 
Saenger,  of  Hamburg,  a  case  of  cigars  bearing  a 
spurious  imitation  of  the  plaintiffs  brand.  The 
plaintiffs  gave  notice  of  this  to  Messrs.  Elkan, 
and  the  latter  offered  either  to  send  back  the 
cigars  or  to  erase  the  brand,  but  they  refused  to 
gi  re  the  names  of  the  perscms  in  this  conntnr  to 
whom  the  cigars  were  to  be  delivered.  They 
subsequently  offered  to  give  this  information, 
bnt  it  was  not  actually  given  until  after  the 
plaintiffs  filed  their  bill,  praying  that  the  de- 
fendants might  be  restrained  from  removing  the 
cigars,  and  from  infringing  the  right  to  the  trade 
mark.  The  Master  of  the  BoUs  held  that  Messrs. 
£lkan  had  shown  willingness  to  give  information, 
and  ordered  the  brands  should  be  erased,  and  gave 
no  costs  as  against  the  defendants. 

Eddis,  Q.  C.  and  CvMer,  for  the  appellants. 
Roxburgh,  Q.  C,  TeireU,  and  Bardswell,  for  the 
defendants. 

The  following  cases  were  cited : 
JBurprssT.  Htii«,  26  Bear.  244 ; 
Motley  T.  Downham,  3  Ky.  A  Cr.  1 ; 
Millington  r.  Fox,  3  My.  4  Cr.  338  j 
Moet  T.  Coiuton,  10  L.  T.  Bep.  N.  S.  895;  33  Beav. 

578  * 
Poiuardin  T.  Peto,  9  L.  T.  Bep.  N.  S.  569 ;  38  Beav. 

642; 
Hunt  ▼.  Uaniere,  11  L.  T.  Bep.  N.  S.  469;  34  Beav. 

157;  34  L.  J.  142,  Ch. 
Betts  r.  Willmoti,  18  W.  E.  946 ; 
Ainnmrih  r.  Watmesley,  14  L.  T.  Bep.  K.  S.  220; 
L.  Btp.  1  Eq.  518. 

The  LoBD  Chancxllob  (Hatherley),  said  that  it 
had  been  insisted  npon  by  the  respondents  that  the 

Sladntiffs  were  entitled  to  no  injunction  because 
[essrs.  Elkan  were  merely  carriers  and  recipients 
Voh  XXV,  N.S,  688. 


for  a  short  time  of  certain  goods  marked  with  a 
fraudulent  brand;  as  to  which  it  was  contended 
that  the  parties  merely  receiving  the  goods  in 
this  manner  were  not  be  considered  as  having 
been  guilty  of  any  offence  against  the  plaintiffs. 
He  could  not  conceive  any  doctrine  more  mis- 
chievous than  that,  as  it  would  afford  a  ready 
means  to  fraudulent  traders  abroad  of  doing 
serious  injury,  and  any  person  living  abroad  might 
commit  wholesale  frauds  in  trade  marks.  He  was 
not  in  any  way  impressed  with  that  argument.  If 
the  Master  of  the  Bolls  thought  that  the  plaintiffs 
were  entitled  to  an  injunction  it  was  almost  a 
matter  of  course  to  give  them  the  costs.  It  was 
the  business,  undoubtedly,  of  Messrs.  Elkan,  the 
moment  the  complaint  was  made,  to  give  all  the 
information  they  could  to  the  plaintiffs.  The 
question  was,  did  they  do  so  on  the  24th  and  offer 
all  redress  ?  There  was  no  doubt  they  declined  to 
give  the  names  of  the  persons  to  whom  the  goods 
were  addressed,  although  they  gave  the  names  of 
the  consignors.  That  was  an  error  on  their  part ; 
but  the  real  question  was,  did  they  on  that  occasion 
say,  "  "We  will  either  send  the  goods  back  or  erase 
the  trade  mark  altogether  ?"  Alter  a  careful  review 
of  the  evidence  on  this  point,  his  Lordship  held 
that  the  offer  to  erase  the  trade  marie  had  been 
made  before  the  bill  was  filed.  What  had  caused 
him  to  feel  most  doubt  was  that  the  Master  of  the 
Bolls  seemed  to  be  under  some  uncertainty  whether 
it  was  right  to  grant  an  injunction  or  not.  On  the 
whole,  ho  (the  Lord  Chancellor)  should  have  pre- 
ferred either  to  have  dismissed  the  bill  or  granted 
the  injunction.  With  respeet  to  making  all  the 
consignees  parties  before  they  had  received  the 
goods,  he  came  to  the  conclosion  that  it  was  right 
to  dismiss  them  from  the  suit;  but,  under  all 
the  circumstances,  Mr.  Terrell  was  not  justified  in 
appearing  on  the  appeal.  The  appeal  would  be 
dismissed  with  costs  as  against  Messrs.  Elkan,  and 
without  costs  as  to  Mr.  Terrell's  clients. 

Solicitors:    Lundey   and  Ltimley ;  S.  Scott;  L. 
Biche. 


Nov.  23  and  24 ;  Dec.  4  and  15, 1871. 

(Before  the  Lord  Chaxckux>r  (Hatherley). 

Oriental   Financial    Corpor.atitoi    (Limitbi))    v. 

OvpREND,    Gt'RSET    AND    CoMPANT  (LlMlTKI)). 

BUls  of  exchange — Acceptors — Accommodation  bills 

— Principal  and  surety — Discharge  of  surety. 
A.  accepted  four  bills  of  exchange  for  B.  at  a  com- 
mission of  4  per  cent.     The  bills  were  discnnnfcd 
by  C,  B.  guaranteeing  with   C.  to  pay  them  at 
maturity.     B.  afterwards  requested  C.  not  to  press 
for  immediate  payment  of  the  bills  on  arriving  at 
maturity,  and  it  was  accordingly  arranged  that 
they  should  be  held  over  during  the  currency  of 
certain  other  bills  which  B.  had  deposited  with  d. 
as  additional  security : 
Held,  that  there  was  a  bindting  contract  on  tin'  pari 
of  C.  to  give  time  to  B.,  and  therefore  that  A.  teas 
discharged  as  surety. 
This  was  an  appeal  by  the  plaintiffs  fromadeci- 
sion  of  Vice-Chancellor  Malms  (reported  2 1  L.  T. 
Rep.  N.  S.  774).     'Kie  facts   were   shortly   these : 
The  suit  was  instituted  to  restrain  an  action  by 
the  holders  of  four  bills  of  exchange  amounting  to 
10,000/.,  accepted  by  the  plaintiffs,  and  to  obtam  a 
declaration    that   the  j)laintiff8  were    discharged 
from  liability,  on  the  ground  that  time  had  bei  u 
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given  to  the  principal  debtor,  so  as  to  discharge 
the  surety.  The  bill  also  prayed  that  the  bills 
might  be  delivered  up  to  be  cancelled.  In  18(>4 
McHcnry,  who  was  tne  agent  in  London  for  the 
Atlantic  and  Great  Western  Railway  Company, 
required  money  to  carry  on  the  construction  of  the 
line,  and  on  his  application  the  plaintiffs  agreed  to 
raise  l(K;i,<X)Oi.,  and  in  pursuance  of  this  agree- 
ment they  accepted  bills  to  that  amount.  The 
plaintiffs  went  into  voluntary  liquidation,  and  the 
bills  were  provided  for  except  in  respect  of  18.<Xhj?., 
which  were  renewed.  The  present  suit  related  to 
ll'.'XH.ii.  of  these  lattcj-.  They  were  not  indorsed  by 
McHt'ury,  but  be  gave  a  separate  written  gua- 
rantee. On  the  ('th  Jan.  1866,  Overend,  Gumey 
and  Co.  discounted  the  bills  for  McHenry.  Ho 
had  other  bill  transactions  with  them,  and  on  the 
27th  April,  1866,  a  settlement  of  accounts  was 
come  to  between  them,  by  which  the  jwyment  of  a 
portion  of  the  bills  held  by  them  was  provided  for, 
and  the  payment  of  a  portion,  including  the  10,0002. 
in  question,  was  postponed.  The  bills  were  dis- 
honoured on  presentation,  and  on  the  28th  Feb. 
1868,  an  action  was  commenced  against  the  plain- 
tiffs. On  the  10th  March  following  the  bill  was 
filed,  and  an  order  was  subsequently  made  on 
motion  to  give  judgment  in  the  action,  to  be  dealt 
with  as  the  court  should  direct  at  the  hearing. 
The  Vice-Chancellor  held  that  the  bills  were  not 
accommodation  bills,  and,  consequently,  that 
McHenry  was  not  the  principal  debtor;  that  there 
was  not  actual  payment,  and  that  inasmuch  as  there 
was  no  contract  to  give  time  to  the  principal  which 
was  required  to  discbarge  the  surety,  even  if  time 
had  in  fact  been  given,  the  plaintiffs  were  not  dis- 
charged.   The  plaintiffs  appealed. 

Sir  B.  Palmer,  Q.C.,  Cotton,  Q.C.,  and  Jmok 
Smith,  in  support  of  the  appeal,  contended  that 
there  had  been  an  actual  payment  on  the  27th 
April,  and  if  not,  that  the  bills  were  accommoda- 
tion bills,  which  as  between  himself  and  the 
company,  McHenry  was  bound  to  take  np ;  that 
Overend,  Gumey  and  Co.  were  aware  of  the  fact 
at  the  time  they  discounted  them,  and  that,  con- 
sequently, by  giving  time  to  the  principal  debtor, 
they  had  discharged  the  acceptors,  who  were 
under  the  circumstances  only  in  the  position  of 
sureties.    They  relied  upon 

OakUy  T.  PatheUer,  1  CI.  A  P.  207 ; 

Samuell  v.  Howarth,  3  Mer.  2?2  ; 

Bailey  v.  Edicardt  and  others,  9  L.  T.  Bep.  K.  S.  646 : 
34  L.  J.,  N.  S.,  41 : 

Hulme  T.  Colet,  2  Sim.  12 ; 

KoH««r  T.  Eyre,  9  CI.  A  F.  52 ; 

Ex  parte  Baney,  4  De  Q.  M.  A  O.  881 ; 

Pooiey  V.  Harradine,  23  L.  T.  Eep.  367:  26  L.  J. 
156,  Q.  B. ; 

Daviet  ▼.  Stainbanl,  6  De  Q.  M.  &  0. 679 ; 

Wyke  V.  Bogert,  1  De  G.  M.  &  G.  408  : 

Oiren  v.  n<  taan,  3il.&G.  3TS  ;  4  H.  L.  Cag.  1037. 

CoU,  Q.C.,  and  Farrers,  for  the  respondents  sub- 
mitted that  if  the  defendants  were  to  be  bound  by 
notice  of  the  arrangement  between  McHenry  and 
the  plaintiffs,  they  should  have  been  made  ac- 
<|uainte<l  with  it  at  the  time  the  bills  were  received ; 
otherwise  they  ought  not  to  be  bound  by  such 
knowledge.     They  cited 

Ex  parte  Oraham,  5  De  G.  M.  &  G.  356 ; 

3Ia„Uy  V.  Boycott,  21  L.  T.  Eep.  99 ;  22  L.  J.  265, 

Q.B.; 
Hm-rison  r.  Courtould,  3  B.  A  Ad.  36; 
Strong  T.  Foster,  26  h.  T.  Rep.  62, 106 ;  25  L.  J.  106. 

OP.; 
Bank  of  Ireland  v.  Beretford,  6  Dow.  233; 


BaiUy  T.  Edicardi,  9  C  T.  Bep.  N.  8.  640;  3)  L.  J., 

N.  8.,  161 ; 
Qreoionqh  v.  UcCUlland,  36  L.  T.  Bep.  571 ;  2  EL  & 

El.  424. 

The  LoHDCuAKCEtLOK  (Hatherley). — In  this  caw 
the  plaintiffs  seek  to  be  relieved  from  their  liabi- 
lity on  four  bills  of  exchange,  upon  two  grounds. 
First,  they  say  that  he  to  whom  they  gave  the  bills, 
and  who  discounted  them  with  Overend,  Gamey, 
and  Co.,  afterwards  settled  an  account  with  that 
firm,  by  which  account  Overend  and  Gumey  dis- 
charged and  released  everybody  concerned  from  all 
liability  upon  the  bills ;  and,  secondly,  if  that  were 
not  so,  yet  that  the  plaintiffs  ought  to  be  relieved 
upon  the  principle  that  time  was  given  to  McHenry, 
the  defendant,  who  negotiated  the  bills  with  Over- 
end  and  Gumey,  and  that  McHenry  was,  to  the 
knowledge  of  Overend  and  Gumey,  at  the  time 
when  the  arrangement  was  come  to,  which  they 
speak  of  in  the  bill,  known  to  be,  as  between  him- 
self and  the  plaintiffs,  primarily  liable.  As  regards 
the  first  ground,  it  appears  to  me  clearly  that  there 
was  not  any  satisfaction,  that  Overend  and  Gumey 
were  not  paid,  or  intended  to  be  paid,  by  the 
arrangement  which  was  come  to  on  the  27tb  April 
1866.  As  regards  the  facts  connected  with  the 
bills  there  seems  to  be  no  dispute.  The  real  ques- 
tion is.  whether  this  is  a  case  which  fall< 
within  the  authorities  by  which  it  has  been 
long  settled,  that  time  being  given  to  the 
principal,  the  surety  is  discharged.  Something 
was  said— and  the  learned  judge  seems  to  have 
given  some  weight  to  the  suggestion — as  to 
this  being  a  principle  which  has  never  been 
fully  understood  as  regards  the  basis  upon  which 
it  is  to  rest,  and  that  it  would  have  been  better 
had  the  court  ah  initio  decided  not  that  the  sore^ 
should  be  absolutely  released,  but  that  he  shonld 
be  put  to  prove  his  damage,  and  obtain  damages 
with  regard  to  any  injury  he  might  have  sustained, 
and  that  therefore  the  authorities  which  have  pro- 
ceeded upon  this  principle  are  in  no  way  to  be 
extended.  I  do  not  feel  myself  at  liberty  to  com- 
ment npon  the  propriety  or  impropriety  of  a 
principle  which  in  SamxieQ,  v.  Hoioartk  is  stated 
oy  Lord  Eldon  as  being  a  principle  long  established 
then  (that  was  in  the  year  1817,  or  more  than  half 
a  century  ago),  and  authority  after  authority  has 
acted  upon  the  principle.  I  do  not  feel  myself  at 
liberty  to  say  that  it  is  not  as  well  settled  and 
established  as  any  other  principle  upon  which  the 
courts  ofequityadministerjusticc  between  parties.  I 
think  sometimes  the  authorities  area  little  open  to 
this  observation,  that  they  do  not  all  of  them 
very  clearly  and  distinctly — especially  the  biter 
ones  so  clearly  and  distinctly  as  the  earlier 
ones  —  show  in  what  way  the  principle  was 
established  and  brought  to  bear.  Now,  looking 
to  the  _  earlier  cases,  and  amongst  them  I 
might  cite  Sir  John  Leach's  judgment,  which 
is  given  in  the  note  to  Oakley  v.  PatheUer, 
the  original  principle  is  laid  down  thus :  that  if 
jrou  contract  with  the  principal  to  give  him  time, 
It  is  contrary  to  that  contract  that  you  should  sue 
the  surety,  because  if  you  do  yon  immediately  turn 
the  surety  upon  the  principal,  who  is  at  liberty  to 
sue  him,  and  therefore  your  act  bfeaks  the  engage- 
ment into  which  you  have  entered  with  the  princi- 
pal. It  is  not  simply  neglecting  to  sue  the  principal 
which  would  have  anv  effect  upon  the  surety,  bat 
there  must  be  a  positwe  contract  with  the  prindf*! 
that  you  will  postpone  the  suing  of  him  to  a  suboe- 
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qnent  period.  To  show  that  this  is  the  principle 
•we  have  only  to  refer  to  another  class  of  authorities 
which  until  recently  clearly  and  distinctly  establish 
that  it  is  competent  to  the  creditor,  if  he  thinks  fit, 
to  reserve  all  his  rij^hts  against  the  surety,  in 
which  case  the  surety  is  not  discharged,  and  for 
this  reason  the  contract  then  made  with  the  prin- 
cipal is  preserved,  because  they  have  engaged  with 
the  principal  that  they  will  not  sue  hiin  for  a  given 
time,  but  subject  to  the  proviso  that  they  shall  be 
at  Uberty  to  sue  the  surety  and  turn  the  surety 
upon  him,  and  that  that  shall  be  no  breach  of  the 
engagement.  That,  I  may  say,  has  been  recognised 
up  to  a  late  period,  because,  although  Lord  Truro 
threw  some  doubts  upon  it  in  the  case  of  Owen  y. 
Homan;  when  the  case  came  before  the  House 
of  Lords  the  Lord  Chancellor — 1  think  Lord  Cran- 
worth — in  giving  judgment  said,  there  could  be  no 
doubt  about  the  case  before  the  House,  and  he  did 
not  think  he  should  have  entered  into  any  discus- 
sion of  the  case  himself  had  it  not  been  for  the 
doubts  thrown  by  Lord  Truro  upon  that  principle, 
namely,  that  you  mi^ht  release  the  surety  if  that 
formed  part  of  the  original  contract  as  to  not  suing 
the  principal,  and  he  said  a  doubt  having  been 
thrown  out  he  thought  it  right  to  protest  against 
the  doubt,  because  he  thought  it  was  a  doctrine 
perfectly  clear  and  established.  That  being  so,  let 
us  just  see  what  was  the  condition  of  the  parties.  It 
appears  to  rae  quite  plain  that  as  between  McHenry 
and  the  plaintiiTs  themselves,  the  plaintiffs  were 
secondarily  liable  and  McHenry  was  primarily  liable. 
They  were  only  liable  as  sureties.  The  learned  Vice- 
Chaiicellor  in  the  court  below  entered  at  some  length 
into  the  question  whether  these  were  accommoda- 
tion bills.  Beally  I  cannot  quite  follow  the  point 
of  that  reasoning,  because  the  whole  (question  is 
not  whether  the  oiUs  were  accommodation  bills  or 
not,  bat  whether  they  were  accommodation  bills  in 
the  common  form  of  the  case  which  arises  as 
between  principal  and  surety;  perhaps  the  com- 
monest and  therefore  constantly  referred  to  in  the 
books.  We  are  told  over  and  over  again  that  with 
regard  to  a  bill  by  way  of  accommodation,  although 
he  could  not  at  law  deny  his  position  as  primaruy 
liable  as  acceptor,  nevertheless  in  equity  he  could 
succeed  in  showing  that  the  bill  was  merely  an 
accommodation  bill.  But  whether  this  is  to 
be  called  an  accommodation  bill  or  not  where 
some  commission  is  paid  for  the  lending  of 
the  name,  I  think,  is  not  worthy  of  further 
inquiry.  The  substance  of  the  matter  is  this :  Is  it 
or  not  a  case  in  which  the  relation  of  principal  and 
surety  subsisted,  which  I  think,  upon  the  wnole,  it 
clearly  is.  The  second  point  raised  is  this :  That 
in  effect  this  contract  which  was  entered  into  with 
McHenry  was  not  a  contract  to  give  time  to  him, 
but  was  in  substance  a  contract  to  give  time  to  the 
surety ;  that  the  bills  were  to  be  held,  and  upon 
those  bills  the plaintiSs were liable,andthatcontract 
was  not  with  McHenry  in  any  way  beyond  this : 
"  We  will  hold  these  bills ;  we  will  give  time  to  the 
surety."  Mr.  Cole  argued  that  it  would  be  an  ex- 
tension of  the  principle  to  hold  that  in  a  case  like 
this — the  giving  of  time  to  the  surety  and  not 
time  to  the  principal'— is  to  bring  the  case  within 
the  operation  of  the  rule.  Now  I  think  there  is  a 
very  great  fallacy  in  that  reasoning.  McHenry 
was  at  that  moment  liable  upon  the  bills.  He  had 
given  a  guarantee  to  pay  them  at  maturity.  The 
plaintiffs  had  been  informed,  before  the  engage- 
ment with  McHenry,  to  hold  the  bills  till  Litlo's 


bills  should  run  out ;  that  they  (the  plaintiffs) 
were  as  between  themselves  and  McHenry  in  the 
position  of  sureties.  But  being  informed  of  that,  and 
saying  they  would  hold  these  bills,  means  this 
plainly,  that  they  would  not  put  McHenry  into  the 
position  of  bsing  sued  anterior  to  the  running  out  of 
Lillo's  bills,  because  if  they  did  not  hold  the  bills — 
if  they  sued  the  acceptor,  or  if  they  took  the  money 
from  the  acceptor,  and  then  handed  over  the  bills 
to  the  acceptor  as  paying  them — they  would  ob- 
viously break  their  contract  with  McHenry,  which 
contract  was  that  McHenry  was  to  have,  for  the 

Eayment  of  the  money  which  was  due  upon  these 
ills,  the  time  which  would  elapse  between  the 
period  then  in  question  when  the  bills  were  actually 
due  and  the  period  of  the  running  out  of  Lillo's 
bills  ;  and  if  ne  had  taken  any  steps  at  all  against 
the  acceptors  of  the  bills  they  would  upset  the 
whole  contract — they  would  break  the  engagement 
they  had  entered  into  with  McHenry,  bv  making 
him  liable  to  pay  before  Lillo's  bills  should  run 
out.  That  would  be  the  clear  and  distinct  result, 
and,  in  truth,  the  point  I  liave  been  commenting 
upon  and  which  is  now  firmly  settled,  that  you  may 
reserve  your  rights  against  the  surety,  shows  that 
that  being  done  you  might  then,  without  breach  of 
your  engagement  with  the  principal,  sue  the 
surety.  But  if  you  enter  into  a  contract  with  the 
principal  that  you  will  not  sue  the  sureties,  it  is  only 
making  still  stronger  that  which  is  tacitly  con- 
sidered bv  the  law  to  be  involved  in  every  engage- 
ment with  the  principal  to  give  him  time,  that  you 
will  not  sue  the  sureties;  and,  therefore,  the 
giving  expression  to  that  tacit  arrangement 
cannot  make  the  niiatter  less  favourable  to  the 
surety,  who  says  that  he  is  to  be  dis- 
charged upon  that  doctrine.  Certainly,  as  I 
have  said,  the  cose  is  not  put  so  clearly  upon 
the  effect  of  the  engagement  with  the  prmcipal, 
but  is  rested  partly  upon  this,  and  no  doubt  rightly 
rested,  that  you  change  the  position  of  the  surety, 
because  it  is  one  thing  to  lie  by  and  wait  as  long  as 
you  please,  which  you  are  entitled  to  do  before  you 
sue  the  principal,  daring  which  time  the  surety, 
has  the  right  to  come  and  tender  you  the  money 
and  discharge  the  engagement,  and  immediately 
himself  sue;  and  it  is  another  thing  to  enga|ge 
positively  with  the  principal  that  you  will  give  nim 
time,  and  so  tie  up  your  own  hands  from  doing 
that  which  would  throw  the  surety  immediately 
upon  the  principal ;  and  if  that  were  done,  deprive 
yourself  of  that  option  to  sue  the  principal  at  any 
time  you  think  fit,  which  would  enable  the  surety 
also  in  the  meantime  to  take  his  opportanity  for 
recovering  against  the  principal.  Farther  than 
that,  it  does  tie  up  your  hands  against  ever  re- 
ceiving payment  from  the  surety,  because  if  they 
receive  payment  they  would  be  obliged  to  give 
up  the  bills  to  the  surety  and  turn  the  surety  upon 
McHenry,  which  would  be  contrary  to  the  whole 
engagement  they  have  entered  into.  Therefore, 
it  seems  to  me  there  is  only  one  point  remaining 
in  the  case  which  deserves  consideration.  Mr.  Cole 
pressed  me  very  strongly  that  the  parties  at  the 
time  they  took  the  bills  knew  nothing  of  this. 
They  believed  the  plaintiffs  to  be  principals  in 
every  sense  of  the  word  as  between  them- 
selves and  the  defendants.  He  said  their  posi- 
tion could  not  be  altered  by  their  being  in- 
formed afterwards  of  the  existence  of  adtlerent 
arrangement,  that  they  must  know  it  at  t  c  time, 
or  else  they  would  not  be  bound  by  any  cjusc- 
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quences  of  such  knowledge;  and  he  cited  as  an 
authority  Ex  paiie  Graham,  in  which  the  Lords 
Justices  asked  if  there  were  any  authority  to  show 
that  knowledge  acquired  subsequently  to  the  en- 
gagement would  fix  upon  the  creditors  the  obliga- 
tion of  seeing  to  the  interests  of  the  surety,  and 
counsel  cited  none.  It  seems  to  have  been  held  in 
that  case  that  the  discharge  did  not  take  place ; 
but  unfortunately  the  counsel  were  not  prepared 
at  the  time  with  an  authority,  which  is  of  course 
above  that  of  this  court,  or  that  of  the  Lords  Justi- 
ces, namely,  the  case  of  Oakley  v.  Pasheller,  which 
is  a  precise  and  direct  authority  upon  the  point. 
In  that  case,  which  was  the  ordinary  case  of  prin- 
cipal and  surety,  a  bank  owed  lO.OOW.  to  the  credi- 
tors of  Sir  Charles  Oakley.  They  borrowed  it  for 
the  purposes  of  the  bank.  One  of  the  partners 
who  so  Dorrowed  the  money  died,  and  a  bond  was 
given  by  his  executors  for  the  payment  of  the 
money.  At  the  time  that  bond  was -given  Sir 
Charles  Oakley  did  not  know  that  those  giving  the 
bond  were  not  principals,  but,  in  fact,  at  the  time  of 
giving  the  bond  they  were  principals  and  nothing 
else,  and  were  liable  with  their  co-partners.  Those 
co-partners  of  the  deceased  partner  found  there  that 
the  testator's  estate  was  burdened  as  principal  with 
this  debt,  or  at  all  events  as  between  himself  and 
the  surety.  But  subsequently  to  that  an  arrange- 
ment was  entered  into  between  the  bank  and  the 
executors  of  tho  deceased  partner,  by  which  the 
bank,  for  a  sum  paid  to  the  executors,  bought  all 
his  share  and  interest  in  the  concern,  and  under- 
took to  pay  all  his  debts  and  liabilities  on  behalf  of 
the  concern.  From  that  moment,  of  course,  and 
only  from  that  moment,  the  executors  who  gave 
tho  bond  originally  as  principal  debtors  to  the 
creditor  became  as  between  tnemsolves  and  the 
remaining  partners  of  the  bank  simply  sureties  for 
the  debt.  They  being  such  sureties.  Sir  Charles 
Oakley  was  held  by  the  House  to  have  had  distinct 
notice  of  that  change  in  the  position,  and  bo  was 
held  by  Sir  John  Leach  in  the  court  below,  and  by 
the  House  of  Lords  in  the  court  above,  to  have 
discharged  the  executors  of  the  deceased  partner 
who  originally  gave  this  bond  to  the  creditors,  and 
who  had  originally  been  the  principal  debtor. 
That  is  a  case  distinctly  and  plainly  in  point,  and 
I  apprehend  that  the  hardship  of  such  a  principle 
as  that  is  not  such  as  Mr.  Cole  represents.  There 
is  really  in  substance  no  hardship,  and  that  is  one 
reason  why  I  dwelt  at  some  littlo  length  to  show 
that  it  was  not  a  doctrine  which  was  at  all  shaken 
by  the  right  of  the  creditor  to  reserve  his  ' 
remedies  against  tlio  surety ;  and  if  there 
were  any  small  hardship  they  could  have  freed 
themselves  from  that  hardship  and  all  the 
difficulty  whatever.  A  person  comes  and  tells 
them :  "  Since  this  debt  was  contracted  circum- 
stances have  arisen  by  which  I  am,  in  fact,  surety, 
and  your  other  debtor  is  the  principal  debtor," 
and  thereupon  all  that  they  have  to  do  is  to  give 
the  priu?ipal  debtor  time,  and  say,  "  Wc  shall  re- 
serve all  our  rights  against  the  surety."  If  that 
had  been  done  it  wouhl  have  fallen  within  tho  prin- 
ciple of  Qweti  v.  Uoman,  and  been  completely 
settled  and  free  from  all  difficulty.  I  confess, 
therefore,  it  appears  to  me  a  plain  case  within  the 
line  of  anthonties,  and  that  I  am  not  moving  one 
single  step  beyond  the  clear  principle  which  those 
authoriticji  have  established,  and  1  am  obliged  to 
reverse  the  conclusion  that  the  Vice-Chancellor 
roine  to,  and  make  a  declaration  according  to  the 


prayer  in  the  bill.  I  think  the  defendants  should 
pay  the  costs  of  the  suit.  They  have  rendered  fhfr 
suit  necessary  by  attempting  to  sue  after  the 
arrangement  which  they  had  entered  into.  There 
will  be  no  costs  of  the  appeal. 

Solicitors.:  Fanner  and  Bobint ;    MarHy  and 
Tamj ;  Joseph  Aldridge. 


Y.  C.  BACOXT'S  COITBT. 

Bcportad  by  tb*  Hon.  Bobbkt  Bm.aK  and  T.  H.  Ctma, 
£«q.,  Buristen-ftt-Lkw. 

Friday,  2M  Nov.,  1871. 

Paucbb  v.  Flowks. 

WUl — Legacy — Failure  of  object  of  gift — Abidnie 

gift — Special  eate — Newly-born  in/anlt. 
A  testator,  by  hit  will,  directed  hie  trukeei  during 
the  life  of  E.  P.,  upon  her  reque»t  in  writing,  and 
after  her  death  ai  their  own  dt«e>-etion,  to  erpeni 
any  »wn$  of  money  out  of  his  residuary  eftaie  nol 
exceeding  6500f.,  t»  the  purchase  of  any  commit- 
sionsfor,  or  in  obtaining  the  promotion  of  W.  P. 
in  the  army. 
E.  P.  made  a  request  in  writing  to  the  tnuleet  t» 
pay  theyhole  sitm  of  6500J.  to  W.  P.     The  objfff 
of  the  gift  had  failed,  in  consequence  of  the  aboli- 
tion of  purchase  in  the  army : 
Held,  that  W.  P.  was  entitled  absolutely  to  the  mhiU 

fund. 
The  comi  will  dispense  with  the  presence  of  in- 
fants who  have  come  fnto  existence  since  « 
special  ease  has  been  set  down,  where  there  ore 
other  persons  in  the  same  interest  who  are  repre- 
sented. 
Special  case. 

Charles  James  Palmer  by  hie  will  dated  the  22nJ 
Nov.  1867,  after  making  various  pecuniary  and 
specific  gifts,  devised  and  bequeathed  all  his  re«l 
and  personal  property  not  thereby  otherwise  dis- 
posed of,  unto  William  Flower  and  Richard  Fisher 
(who  he  also  appointed  executors  of  his  will)  upon 
trust  to  pay  the  annnal  produce  thereof  unto  his 
sister-in-law,  Mrs.  Elisabeth  Palmer  daring  her 
widowhood,  and  after  the  determination  of  the 
trust  in  favour  of  Mrs.  Palmer,  upon  trust  to  pay 
his  nephew  (the  plaintiff),  William  Henry  Prance 
Palmer,  an  annuity  of  104?.  during  his  life,  and  the 
residue  of  his  estate  the  testator  directed  to  be' 
divided  between  and  settled  as  therein  mentioned 
upon  his  nieces,  Mrs.  Pitt  and  Mrs.  Cooke.  Th» 
testator  then  declared 

That  for  making  a  farther  provision  for  tho  adranoo- 
ment  of  my  said  nepheir,  William  Henry  France  PalmeTi 
and  notmthstandin^  the  tmsts  and  provisions  in  farosr 
of  my  sister-in-law,  Elizabeth  Palmer,  and  of  my  Mi 
nieoea  and  their  respective  husbands  and  children,  it 
shall  be  lawful  for  my  said  trustees  or  trustee  dnrmg  the 
life  of  the  said  Elizabeth  Palmer  upon  her  request  u 
writing:,  and  after  her  death,  at  the  discretion  of  the  said 
trastees  or  tmstee,  from  time  to  time  to  expend  toy 
sum  or  sums  of  money  out  of  my  residnary  estate  e» 
that  the  aegrefcate  amount  so  expended  docs  not  exceed 
the  sum  of  6500!.  in  the  purchase  of  any  comroiisicin or 
commissions  for  or  in  obtaining  the  promotion  of  the  said 
William  Henry  France  Palmer  in  Her  Majesty's  army. 

The  testator  died  on  the  3rd  Feb.  1668.  At  the 
time  of  his  death  W.  H.  F.  Palmer  was  a  Jieo- 
teuant  in  Her  Majesty's  68th  Regiment,  he  sub- 
sequently exchanged  into  the  14th  Hussars,  and 
for  this  purpose  paid,  on  the  15th  Feb.  IS^^.  'o* 
sum  of  cool. ;  he  also  paid  sums  amounting;  to 
^oi)l.  for  the  purchase  of  horses  and  otherwise  for 
his  outfit.      Ou  the  fth  Feb.  18t«>  a  notice  in 
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"Writing  signed  by  Mrs.  E'.iziboth  Pulmer,  was 
served  upon  the  trustees  of  tho  testator's  will  re- 
-questing  them  to  nay  to  W.  H.  P.  Palmer,  out  of 
tho  testator's  resianary  estate,  tho  snm  of  6500/. 
-with  interest  at  4  jier  cent,  from  the  date  thereof, 
•or  ftt  a!l  events  to  pay  to  him  ont  of  such  residuary 
■estate,  and  fi'eo  from  legacy  duty,  the  snm  of  6)01. 
|»id  by  him  since  the  death  of  tho  testator  in 
■effecting  his  exchange  and  the  sums  either 
already  or  to  be  thereafter  e.xpended  by  him  in  pur- 
•chasing  horses  and  providing  his  outftt,  with  in- 
terest thereon  at  the  rate  aforesaid  from  the  times 
of  such  amounts  Ijcing  respectively  p.aid  or  ex- 
l')ended.    Tho  trustees  refused  to  make  any  of  these 

nmcuts  without  the  sanction  of  the  court.    The 
iwing  questions  wero  therefore  snbniittod  for 
tho  opinion  of  the  court. 

First,  whether  W.  H.  F.  Palmer,  under  the  cir- 
cumstances aforesaid,  was  or  not  now  absolutely 
■entitled  to  receive  the  whole  of  tho  said  sum  of 
ti.'jOO/.  out  of  the  testator's  residuary  estate; 
■.secondly,  to  be  repiiid  the  sum  of  600?.  paid  by  him 
for  liis  exchange ;  thirdly,  to  be  repaid  the  sum  of 
ooOl.  p.iid  by  him  for  his  outfit ;  fourthly,  to  inte- 
rest upon  the  sum  so  to  be  paid  to  him ;  fifthly, 
whether,  if  he  was  entitled  to  receive  any  sum,  it 
was  given  to  him  free  from  or  subject  to  legacy 
■duty  ;  sixthly,  by  whom  tho  costs  were  to  bo  paid. 
Since  the  spccisil  case  had  beon  set  down,  infants, 
in  the  same  interest  as  othcra  who  were  repre- 
sented hiid  come  into  esistcnce. 

Kdi/,  Q.  C.  and  Kingdoii,  for  W.  H.  F.  Palmer, 
«ubmitte<l  that  the  terms  of  the  will  were  com- 
plied with  when  Mrs.  Palmer  roiuested  the  trus- 
tees to  p.iy  the  money ;  and  that  tho  object  of  the 
gift  huviiig  failed,  in  eon«cquencc  of  the  abolition 
•of  piirclnsc  in  the  army,  Mr.  Pulmer  was  entitled 
to  the  whole  sum  of  tioWI.  absolutely : 

Eo;)er  an  1  Whit)"H  Law  of  Lcsocies,  vol.  1,  p.  (515, 
4th  edit. ; 

li  irlote  V.  Uintii,  1  Ver.  255  ; 

SeeJl  T.  Nevill,  -i  Vor.  431 ; 

Birlon  V.  Co«4«,  5  Vos.  4'Jl : 

Leclie  T.  Loiil  Kilmoreii,  I  Tar.  A,  Bos.  207 ; 

tlohinson  V.  C'ettor,  1.5  Vcs.  52  J  j 

Seton  on  Doarecs,  p.  7<B ; 

i>«  S<in(Jer«oii'»  Triuil',  3  K.  &  J.  4)7 ; 

CotBper  V.  Manlell,  21  B«av.  231. 
TThey  also  submitted  that  tho  infants  who  had 
come  into  esiston';e  since  the  case  was  set  down, 
being  in  the  same  intcres.t  as  oth'jr  poi-sons  who 
were  representei',  uo.>(l  not  Iks  brought  before  the 
court.  'I'hey  rofenvd  to  /{•;  Brawn  (2.>  Beav.  •fjl), 
ill  which  ciKu  t!ie  M:is:or  of  the  Rolls  held  that  tho 
1-j  &  16  Vict.  c.  S-5  (Chancery  Amcndmcut  Act), 
8.  51,  was  applicable  to  special  cases. 

WiUcDi-h,  Q.C.  and  IK  P.  Dickbis  appeared  for 
the  trustees  of  the  wiU. 

6'.  II.  limit  for  the  residuary  legatees. 

The  VicE-Cu.\NCBLU)a  was  of  opinion  that  tho 
testator  had  constituted  Mrs.  Palmer  tho  sole  judge 
as  to  wh^tlv.'r  or  not  the  money  was  to  be  paid  to 
W.  H.  P.  Pidmjr,  and  she,  by  her  letter  to  the 
trustees,  li:vl  required  them  to  pay  the  who'e 
amount  of  65!Xli.  to  him.  The  object  of  the  gift 
had  also  failed,  but  it  \rwi  in  conscqnence  of  the 
■abolition  of  purchase  in  the  army,  and  not  through 
any  act  or  default  o;  the  legatee,  who  was,  there- 
fore, entitled  to  receive  the  6500/.,  together  with 
interest  at  the  rate  of  4  p^r  cent,  por  annum,  from 
the  dare  of  Mrs.  Palmer's  letter,  subject  to  legacy 
duty.  The  court  would  dispense  with  the  presence 
of  the  in&nts  who  had  come  into  existence  since 


the  special  case  had  been  set  down,  there  being 
other  jiersons  represented  who  were  in  the  same 
interests.  Tho  costs  of  all  parties  as  between  soH- 
citor  and  client  to  be  paid  out  of  the  residue. 

Solicitors  for  the  plaiutlff.s,  Pulnter,  Paliucr,  and 
Ball. 

Solicitor  for  t'tie  defendants,  /.  B.  Mured  m. 


V.  C.  WICEEV8'  COURT. 

Beportel  bj  Edward  Wis  slow.  Esq  ,  Barrister'at-Liv, 

Dec.  8  and  21, 1871. 
Be  Ross's  Trusts. 

The    Sfniute    of   Disfribtiiions — ConntriteHon—IfiJ 

chllilren  — Orandi:hildrcii  ami  greaf-'jrandchil.lrcit 

— Per  stirpes. 
The  grandchildren  and  great-grandchildren  of  an 

intestate,  who  dies  having  jjo  children,  talie  per 

stirpes. 
Tub  question  in  this  petition  turned  upon  tha  con- 
struction of  the  Statute  of  Distributions. 

The  facts  of  the  case  were  these  : 

Alexander  Ross  by  his  will  dv'.ed  the  17th  Nov. 
1819,  bequeathed  a  snm  of  1500/.  Bast  India  Stojk, 
to  trustees  for  the  benefit  of  his  wife  during  her 
widowhood,  and  on  her  decease  or  marriage,  ono 
moiety  of  it  was  to  bs  held  upon  the  trusts  declared 
concerning  the  share  of  his  daughter,  Mary  Rjjs, 
iu  his  residuary  estate,  and  the  other  moiety  upon 
the  trusts  declared  concerning  the  share  of  his 
daughter,  Margaret  Ross,  in  his  residuary  estate. 
He  then  bequeathed  a  sum  of  2000/.  to  his  trustees 
to  invest,  and  hold  the  same  upon  trust  in  tho 
event  of  Margaret  Ross  attaining  twenty-ons  years, 
and  thenceforth  until  her  marriagj  o.*  death,  un- 
married, to  p  ly  the  produce  of  the  fund  to  her  and 
her  assigns  for  her  and  their  own  benefit ;  and  after 
her  decease  uDon  the  trusts  declared  concerning  her 
share  of  his  residuary  astate.  The  testator  thou 
devised  all  his  real,  and  Ijoqueathed  the  residue  of 
his  'personal,  estate  to  his  trustees  u])on  trust  for 
the  sale,  conversion  and  investment  thereof  respec- 
tively ;  and  directed  his  trustees  to  accumulate  tho 
annual  proceeds  thereof  at  compound  interest 
for  fourteen  years  from  his  decease.  Ho  then 
declared  that — 

The  trust  mane; .4  to  ari^e  or  to  be  prodnced  nmlor  the 
residnary  derUe  and  b  "quest  thoreinboforo  coutained 
which  shonld  ba  no  investel.  and  tho  aocnmabttion!)  which 
should  b^}  so  made  a.3  afore/iaid,  and  the  stockK.  fnnds, 
and  socnritie?,  in  or  np'^n  which  tho  Raid  tra^it  idouots 
and  a-icnmulation  rospojtivoly  nhould  be  invested,  shoind 
on  tho  expiration  of  tao  said  sparse  of  fonrtoon  yoar«  bo 
divided  into  as  m^ny  equal  shares  im  the  nninborof  them, 
his  throe  sons.  Alosander  B  >s^<,  Thomas  Bos.'^.an  1  William 
Francis  Boss,  and  his  dangrhtorx  Mary  B)»s  an'l  MarKirct 
Boss,  who  sh3ulJ  bo  thyu  living,  or  should  be  then  ilcad, 
having  left  issue  of  his,  hor.  or  their  bo<ly  or  res.)0!tive 
bodi  ■»  then  livinff :  and  one  of  th«  s*id  ■•hara.'i  should  bo  ro- 
speetirely  allotted  t  >  e<ich  of  sn  -h  uliililren,  an  I  tho  share 
which  !>honl<l  be  S3  resp-ctively  iiUotted  t'>  oa^h  of  hAa 
sa'd  sons  wh}  sho'.iVl  be  th?n  living  should  be  in  trnsS 
for  him  ab.^iolatjly,  and  bo  auig.iol  anl  dIsp3.)oI  r^ 
ajcorJingly. 

The  testator  th-.-n  jirovided  for  cl>''.*,.eii  of  his 
sous  anl  d.i-ig'.iters,  who  shojl^.  bj  then  dejd, 
having  left  issue,  and  disi>^,jed  of  his  daughters' 
shares  as  follows : 

And  the  sharj  w^.^h  shonld  be  «o  allotted  to  each  of 

1  f>n 
and 


his  said  d.vT^j'*j,.„  „;-,,  „l,o.,i.l  bj  th  n  living,  shoiil. 
held,  upjjii   .,u-t  during  her   r-.-spejUvo  l.to  t)  piy  ._,. 
apply  *.„,  annual  pro  ;jeds  th^jreof  in  such  or  the  like 
'n'tiuer  tgr  hsr  respa'jtive  aopirate  use,  witU^uch  powers 
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of  appointment  and  i^vins  reoeipto  as  therein  particnlarly 
mentioned ;  and  after  the  decease  of  sach  respective 
daagrbter  the  share  so  respeotirely  allotted  to  her  as 
aforesaid  should  respectiTely  remain  and  be  in  tmst  for 
all  and  every  or  snob  one  or  more  axolasirely  of  the 
others  or  other  of  the  children  of  each  respective 
daughter,  nith  snob  provisions  for  their  respective  main- 
tenance, education,  !Uid  advancement,  and  in  such  shares 
if  more  than  one,  and  with  snob  restrictions  as  snob  re- 
spective daughter,  in  manner  therein  mentioned,  should 
direct  or  appoint ;  and  in  default  of  such  direction  or 
appointment,  and  so  far  as  any  snob  direction  or  appoint- 
ment it  incomplete  should  not  extend,  in  trust  for  all 
and  every  the  children  and  child  of  such  respective 
daughter  who,  being  a  male  or  males  should  respectively 
attain  the  age  of  tventy-one  years,  and  being  a  female  or 
females  should  respectively  attain  that  age,  or  marry 
under  that  age,  with  the  consent  of  her  or  their  parent 
or  parents,  guardian  or  guardians  for  the  time  being,  and 
to  be  divided  between  or  among  them,  if  more  thui  one 
in  equal  shares,  as  tenants  in  common,  and  if  there  should 
be  but  one  sach  child  the  whole  of  snob  respective  shrre 
to  be  in  trust  for  that  one  or  only  child.  And  if  there 
■honld  be  no  snoh  child,  then  after  the  decease  of  snoh 
respective  daughter,  and  such  failure  of  her  issue,  the 
shsjre  so  respectively  allotted  to  her  as  aforesaid  should 
go  over  and  be  in  trust  for  the  person  or  persons  who 
under  the  statutes  made  for  the  distribution  of  the 
estates  of  intestates,  would  then  be  entitled  thereto,  in 
case  he  (the  testator)  was  then  to  die  possessed  thereof 
and  intestate,  and  to  be  divided  between  or  among  snoh 
persons,  if  more  than  one,  in  the  proportions  in  which 
the  same  would  be  divisible  by  virtae  of  the  same 
statutes. 

The  testiitor  then  appointed  his  trustees  to  be 
his  executors. 

He  died  in  Xov.  1869,  leaving  the  five  children 
named  in  his  will  surviving  him. 

Alexander  Ross,  the  son,  died  in  1842.  He  was 
twice  married.  By  his  first  wife  he  had  three 
children,  who  died  infants,  and  unmarried ;  by  his 
second  he  had  three  children,  viz.,  Frederick, 
Mary,  and  Gcorgina  Emily.  Frederick  died  in 
1868,  leaving  an  only  child,  the  infant  petitioner, 
Margaret  Mary  Boss. 

Thomas  Ross  died  a  bachelor,  in  1855. 

William  Francis  Boss  died  in  1855,  leaving  four 
children,  viz.,  William,  Emma  Margaret,  Thomas, 
and  Grace.  William  died  in  1870,  leaving  two 
children,  viz.,  William  Henry  and  Francis.  Grace 
died  in  the  same  year,  leaving  four  infant  children, 
viz.,  the  respondents,  Emma,  Alice  Mary,  Francis 
James,  and  Edmund  Wallace. 

Mary  Boss  and  Margaret  Ross  both  died 
spinsters,  in  the  years  185!>  and  1871  respectively. 

The  testator's  widow  died  in  1857. 

The  trustees  and  executors  had  duly  got  in, 
invested,  and  accumulated  the  residuary  estate  of 
the  testator,  according  to  the  trusts  of  his  will, 
and  at  the  end  of  the  fourteen  years  from  his  death 
divided  it  into  five  equal  shares.  Three  of  those 
shares  they  paid  to  Alexander  Boss,  Thomas  Ross, 
and  William  respectively,  and  the  other  two  they 
invested  in  the  names  of  the  trustees,  in  trust  for 
Mary  Ross  and  Margaret  Ross  respectively,  and 
their  respective  children,  if  any. 

Upon  the  death  of  Margaret  Ross,  questions 
hturing  arisen  as  to  the  manner  in  which  ner  share 
was  to  be  distributed  amongst  the  claimants  to  it 
(all  of  whom  were  either  grandchildren  or  great 
grandchildren  of  the  testator),  the  share  was  paid 
into  court  by  the  trustees  of  the  will,  and  was  now 
represented  by  the  sum  ot  OQOOT.  15».  llcf..  Three 
per  Cent.  Bank  Annuities. 

Thereupon  this  petition  was  presented  by  Mar- 
garet Mary  Dumaresq  Bo^s,  an  infant  (by  her 
mother    as  her  next  friend),   the   Rev.  Thamas 


Fletcher,  and  Mary  Dumaresq,  his  wife,  and  Percy 
Wheeler  Child,  and  Georgiann  Emily  Howard,  bia 
wife,  praying  that  the  residue  of  the  sum  of 
9000/.  15».  lid..  Three  per  Cent.  Bank  Annniti«M, 
might  be  divided  into  moieties ;  that  one-third  of 
one  of  such  moieties  might  be  carried  over  to  the 
account  of  the  petitioner  Margaret  Mary  Duma- 
resq Boss,  an  infant  under  the  age  of  twenty-one 
years ;  that  another  third  of  such  moieties  might 
be  transferred  to  the  petitioner  the  Bev.  Thomas 
Fletcher,  in  right  of  his  wife ;  that  the  remainin^r 
third  of  suoh  inoieties  might  be  transferred  to  the 
petitioner  Percy  Wheeler  Child,  in  right  of  his 
wife ;  and  that  the  other  of  such  moieties  might  be 
divided  amongst  or  applied  for  the  benefit  of  the 
several  persons  claimmg  under  the  testator's  son, 
William  Francis  Boss  ;  or  else  that  the  trust  fund 
might  be  divided  between  the  petitioners  and  the 
several  other  persons  interested  therein,  in  such 
shares  and  proportions  as  they  were  respectively 
entitled  to,  or  for  such  farther  or  other  order  as 
should  be  deemed  meet. 

Oreene,  Q.C.  and  F.  C.  J.  Millar  for  the  peti- 
tioners, contended  that  upon  the  construction  of 
the  Statute  of  Distributions  (22  &  23  Car.  '2, 
c.  10,  Bs.  5  and  6)  the  grandchildren  and  great 
grandchildren  of  an  intestate  were  not  treated  as 
his  next  of  kin,  but  only  as  the  representatives  of 
his  children.  They,  therefore,  took  per  »tirpe»  and 
not  per  capita.    They  referred  to : 

Danveri  v.  Dewea,  3  P.  Wms.  48  (Note  D)  j 

L;»v<i  V.  Tench,  2  Ves-  Sen.  213; 

2  Williams    n  Executors  (last  edit.)  pp.  1385, 1388. 

Burton's  Compendium :  Beal  Property  (8(h  edit), 
433; 

Watkins  on  Descents,  p.  2S9. 

Bedirell,  for  respondents  claiming  under  Williao 
Francis  Bos.=,  the  testator's  son,  submitted  that 
as  both  grandchildren  and  great  grandchildren 
were  interested,  the  case  became  mixed,  and  the 
fund  was  distributable  both  per  stirpes  and  /wr 
capita.  The  grandchildren  were  entitled  to  take 
per  capita  as  next  of  kin,  the  great  erandchildren 
per  stirpes,  as  representatives  of  tneir  parents. 
There  was  no  reported  case  exactly  in  point.  He 
referred  to  Williams  on  Executors  (6th  edit.),  1335; 
Toller  on  Executors,  574. 

Everitt,  for  other  respondents. 

3fethold  for  the  trustees. 

Greene,  Q.C.  in  reply 

Jiuigment  reserved. 

Bee.  21. — ^The  Vick-Cii\ncei.ix)r. — ^The  question 
reserved  for  judgment  in  this  case  is  one  as 
to  the  operation  of  the  Statute  of  Distributions 
where  the  intestate  left  grandchildren  and  great- 
grandchildren, but  no  children.  Alexander  Boss, 
by  his  will,  d.ited  the  17th  Nov.  1819,  rave  one- 
fifth  of  his  residuary  estate  to  his  daughter 
Margaret  Ross  for  life,  with  remainder  to  her 
children,  and  in  default,  *'  In  trust  for  the  person 
or  persons  who,  under  the  statutes  made  for  the 
distribution  of  the  estates  of  intestates,  would 
then  be  entitled  thereto,  in  case  I  were  then  to 
die  possessed  thereof,  and  intestate;  and  to  be 
divided  between  and  among  such  persons,  if  more 
than  one,  in  the  proportions  in  which  the  same 
would  be  divisible  by  virtue  of  the  same  statutes. 
Margaret  Ross  died  on  the  8th  June  1871,  un- 
marned.  The  testator  died  in  Nov.  1819,  loaring 
Ave  children,  of  whom  Margaret  was  the  vouugMt. 
Of  these  the  second  and  fourth  died  before  18n. 
without  issue.      Alexander,  the  eldest  son,  tad 
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three  children,  of  whom  two  survived  him  in  June 
1871,  and  one  died  before  1871,  leaving  a  daughter 
still  living.  William  Francis,  the  third  son  of 
the  testator,  and  the  only  one  besides  Alexander 
who  left  descendants  living  in  1871,  had  four 
children,  viz.,  William,  who  died  in  Deo.  1870, 
leaving  two  children,  now  living ;  Emma  and 
Thomas,  who  are  both  still  living;  and  Grace, 
who  died  in  Jan.  1870,  leaving  four  children, 
now  living.  Therefore  in  Jttne  1871,  there 
were  two  Bubsistiiig  lives  of  the  testator's 
descendants.  The  one  springing  from  Alex- 
ander Boss  the  younger,  and  represented  by 
two  grandchildren  of  the  testator,  and  one  great- 
grandchild, the  only  child  of  a  deceased  grandchild. 
The  other  springing  from  William  Francis  Boss, 
and  represented  by  two  grandchildren  of  the  tes- 
tator ;  two  great  grandchildren  springing  from  his 
dead  grandchild  William ;  and  four  great-gfrand- 
children  springing  from  his  dead  grandchild  Grace. 
The  question  on  the  petition  is  as  to  the  shares  in 
which  Alexander  Boss's  estate  is  to  be  distributed 
among  thoee  persons.  It  is  singular  that  a  ques- 
tion of  this  sort  should  bo  uncovered  by  judicial 
authority ;  but  no  case  bearing  on  it  was  cited  at 
the  bar,  and  I  have  been  able  to  find  none.  The 
Statute  of  Distributions  deals  separately  with  the 
case  of  descendants,  and  that  of  next  kin  not 
descendants.  The  case  of  children  is  provided  for 
by  the  5th  section  (which  is  referred  to  in  the  3rd), 
and  the  case  of  next  of  kin  not  being  descendants, 
by  the  6th  and  7th  sections.  The  general  effect  of 
the  provisions  is  that  (supposing  there  to  be  no 
wife)  the  estate,  in  case  there  are  descendants, 
shall  go  between  the  children  and  their  represen- 
tatives ;  and  in  case  there  arc  no  descendants, 
shall  go  amongst  the  next  of  kin,  or  their  repre- 
sentatives, and  that  the  division  is  pn-  capita  where 
all  the  takers  claim  in  their  own  right,  and  per 
ttirpes  where  they  or  some  of  them  claim  as  repre- 
sentatives of  another  person.  It  has  been  long 
settled  that  the  word  representatives  in  this 
Act  includes  only  descendants.  It  has  been 
further  settled  that  where  all  the  persons  en- 
titled to  claim  are  collaterals,  equally  near  of 
kin,  for  instance,  second  cousins  twice  removed, 
they  take  ^ei-  capita,  because  they  all  take  in  their 
owu  right ;  but  that  where  there  are  no  ancestors 
or  descendants,  and  the  nearest  of  kin  are  brothers 
and  sisters,  but  there  are  also  children  of  dead 
brothers  and  sisters,  the  latter,  though  not  of  the 
next  of  kin,  may  claim  as  representatives  of  the 
brother  or  sister  from  whom  they  spring,  and  may 
stand  in  the  place  of  that  brother  or  sister  for  the 
purpose  of  distribution ;  so  that  the  distribution  is 
per  stirpes.  This  privilege  is  expressly  limited  by 
the  statute,  and  does  not  extend  to  any  more  re- 
mote descendants  of  brothers  and  sisters  than 
their  children,  and  does  not  apply  at  all  to  any 
case  where  the  next  of  kin  are  all  more  remote 
than  brothers  ^nd  sisters.  There  are,  therefore, 
two  cases  provided  for  by  the  statute,  viz.,  first, 
where  there  are  children,  or  the  representatives, 
i.e.,  the  descendants 'of  children;  secondly,  where 
there  are  no  descendants.  It  is  the  former  case 
alone  that  has  to  be  dealt  with  here.  Considering 
the  question  as  one  solely  on  the  construction 
of  the  statute,  it  is  difi[icnft,  I  think,  to  resist  the 
conclusion  that  if  there  are  descendants,  but  no 
children  living,  to  sharo  the  estate,  it  is  to  be 
divided  into  as  many  shares  as  there  are  children, 
who  have  left  living  descendants ;  and  that  the 


descendants  of  each  such  child  are  to  take  as 
representing  the  child,  and  of  course  only  the 
child's  share.  It  is  more  or  less  corroborative  of 
this  view  that  the  Statute  of  Distributions  was 
drawn  by  a  civilian.  Sir  Walter  Walker  (see 
1  Lord  Baymond's  Rep.  574),  and  seems  to 
have  been  intended  to  introduce  the  rules  of 
the  Boman  civil  law  into  this  branch  of  English 
law.  It  is  therefore,  perhaps,  not  irrelevant 
to  remark  that  the  view  of  the  construction  of 
the  statute  which  is  taken  above,  makes  it  con- 
formable to  the  Boman  law.  It  will  be  sufficient 
for  this  purpose  to  refer  to  the  118th  Novel,  and 
the  Commentaries  to  the  Elements  of  Heineccius 
(part  vi.,  ajpp.  Ixxv.,  edit.  1778),  and  Miihlenbruch's 
Doctrina  Fandectarum,  pi.  6.3'2.  Citations  to  the 
same  effect  might,  I  think,  be  multipUed  to 
any  extent.  The  principal  difficulty  in  the  case  is 
this:  In  Toller  on  Executors,  which  may  almost 
be  called  the  received  text  book  on  the  subject,  a 
different  opinion  is  expressed.  In  the  7th  edit, 
by  Whitmorsh  (1838),  the  passage  is  at  page  374, 
various  authorities  are  cited  for  this,  but  none  of 
them  apply  to  the  case  of  descendants.  The 
dictum  is  transferred  into  Williams  on  Executors, 
where,  in  the  6th 'edit.  (1867)  it  occurs  in  page 
1385.  But  it  appears  to  stand  there  on  the 
authority  of  Toller  onlv,  since  the  only  cases  cited 
are  those  cited  by  Toller,  and  irrelevant.  On  the 
other  hand,  there  is  a  remarkable  passage  in  Har- 
grave's  Jurisconsult  Exercitations,  270-2,  in 
which  (speakiiig  of  Dr.  Harris's  Justinian)  he 
tries  to  assert  what  would  seem  to  be  the 
true  construction  of  the  statute,  and  a  simi- 
lar view  is  to  be  found  in  Burton's  Compendium, 
pi.  1403,  which  was,  I  believe,  published  about 
1830,  and  has  gone  through  numerous  edi- 
tions. And  the  true  principle  is  stated  in  Black- 
stone  and  many  other  text  books,  though  the 
special  distinction  between  descendants  ymo  can 
take  only  as  children,  or  representatives  of  chil- 
dren, and  next  of  kin,  who  take  in  their  own  right, 
however  remote,  is  not  pointed  out.  The  text 
books  are  not,  strictly  speaking,  authorities  on 
such  a  point ;  but  had  there  been  an  absolute  con- 
sent among  them,  on  a  point  likely  to  be  of  such 
frequent  occurrence,  one  would  have  hesitated  to 
pronounce  an  opinion  in  opposition  to  what  might 
seem  to  be  an  established  course  of  distribution. 
It  is  impossible  to  say,  iu  the  face  of  the  passage 
from  Hargrave,  which  has  been  often  referred  to, 
and  of  the  statement  in  all  the  editions  of  a  popular 
elementary  work  like  Burton,  that  there  has  been 
such  a  consent.  Feeling,  therefore,  free  to  follow 
my  own  clear  opinion  on  the  construction  of  the 
statute,  I  hold  that  in  this  case  the  sum  in  ques- 
tion is  dirisible  in  moieties,  of  which  one  is  divi- 
sible among  the  descendants  of  Alexander,  the 
younger,  and  the  other  divisible  among  the  descen- 
dants of  William  Francis,  the  division  among  each 
class  being  in  each  case  per  stirpes. 

Solicitors :   Bixon  and  Son ;  Fielder  and .  Co. ; 
Francis  and  Bosanqael. 
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Has.v.^jokd  v.  HANSiFOBn. 

C»»>i!nicl!on  of  will  —  Estate  in  common  in  tail 

mule — CroM-remainder» — Deoite  over. 

A  tenlnlor  dcvUed  hl»  estates  to  his  brother  for  life, 

(ifli'v  his  decease,  to  the  brother's  four  sons,  his 

vephen'Syfov  life  as  tenants  in  common  ;  after  their 

d-'cmis-'  the  share  or  sliares  of  his  nephews  respec- 

iitihi  to  their  respectice  eldest  so}ts  "  now  living " 

for  life;    aftfr  tlio  decease  of  stfch  eldest    sons, 

the    t^hare    or    shares    of   siich    eldest    sons,    to 

the  first  and  other  sons  of  each  siiecessivelij  in  tail 

i:4(de.     In  default  of  issue  of  the  eldest  sons,  he 

ilerited  the  fame  share  or  shares  to  the  second, 

third, and  other  sons  "  now  living"  of  his  nepliews 

s'Teralbj  and  sifccetsirelij,  according  to  their  re- 

Sfxclire  seniorities,  and  to  their  issue  in  tail  male. 

Falling  the  issue  of  the  sons  then  living,  he  devised 

to  all  and  crenj  the   sons    of  his  said  nephews 

"hereafter   to  be    bom"    in    tail    male.      "And 

for  default  of  such  issue,  I  glee  a)ul  devise  the 

same  to  my  nwn  right  heirs  for  ever,  it  being  my 

iclH  and  intention  that  the  said  landsshaU  go  and 

remain  In  viij  name  and  family  for  ever,  or  as 

long  as  the  law  will  permit  such  enjoynient  of  the 

Slime :  " 

llel  I,  that  cross-remainders  were  implied,  and  thai 

the  shares  of  those  nflp}tews,'icho  together  with  their 

vtnle  Issue  had   deceased,  tvent   to  the  surviving 

»ii'i/(i  issue  of  the  other  nephexcs,  and  not  to  the 

testator's  right  heirs. 

This  was  an  action  bronght  bj  the  plnintiffs  to 

e.stabli.«h  tlicir  right  to  certain  closes  of  land  in 

the  parish  of  Abbots  Kerewell,  in  tho  county  of 

Deron,  of    which  the    defendants    claim    to    be 

owners;  and  by  consent  and  by  order,  the  following 

case   was   stated  for  the  opinion    of    the    court 

Trithotit  nny  pleading.^. 

John  Hannaford,  late  of  Abbots  Kerswell,  in  the 
county  of  DcTon,  deceased,  by  his  will,  dated  the 
20th  Feb.  1830,  and  duly  executed  and  attested  as 
by  lavr  then  required  for  the  devise  of  real  estate, 
gave  and  devised  certain  freehold  property  (in  re- 
spect of  which  the  dispute  herein  mentioned  arises) 
in  manner  by  the  said  will  mentioned. 
Part  of  the  said  will  is  hereunto  annexed. 
The  testator  died  seised  in  fee  of  the  aforesaid 
•premises  on  tho  11th  Feb.  1833,  leaving  him  sur- 
riving  his  brother  William  Hannaford;  the  four 
nephews  in  the  said  will  mentioned,  William  Field, 
the  son  of  the  lephew  William  Hannaford ;  William 
Pitts,  son  of  the  nei)hew  Peter  Hannaford  ;  and 
Thomas  Field  and  John  Pitts,  sons  of  the  nephew 
Thomas  Pitts  Haunaford. 

William  Hannaford  the  brother  of  the  said  testa- 
tor held  the  premises  during  his  lifetime,  and 
died  on  the  30tli  March,  1838,  leaving  his  said  sons 
the  said  nephews  of  the  testator  him  surviving. 
William  Hannaford,  the  eldest  of  the  said  four 
nephews  of  the  testator,  died  18th  May,  1844, 
never  having  had  more  than  one  son,  namely,  the 
said  William  Field  Hannaford, and  four  daughtei-s, 
three  of  whom  survived  their  father  William 
Field  Hannaford;  the  son  of  the  said  William 
Hannaford    married    and    died    2nd2Dec.    18t53, 


without  ever  having  hod  any  children.  His  three 
surviving  sisters,  Ann  Field  Hannnfoi-d,  Elizabeth 
Pitts  Guy  (formerly  Elizabeth  Pitts  Hannaford), 
and  Mary  Grace  Hannaford,  are  the  plaintiffs  and 
claim  tho  shares  in  dispute  os  coheiresseis  at  law  of 
the  testator  John  Hannaford. 

Georgo  Hannaford,  tho  second  of  the  foor 
nephews  of  the  testator,  died  on  the  8th  Aug.  1868, 
never  having  had  any  issne. 

Peter  Hannaford,  the  third,  and  Thomas  Pitts 
Hannaford,  the  fourth,  of  tho  said  fbur  nephoirg  of 
the  testator,  have  both  been  dead  some  time,  each 
leaving  a  bon  or  sons.  Henry  Hannafbrd  is  the 
only  surviving  son  of  Peter  Hannaford,  the  testa- 
tor s  nephew,  William  Pitts ;  the  other  and  elder 
son  having  gone  to  sea  and  not  been  heard  of  for 
eleven  years,  and  never  having  been  married. 
Thomas  Pitts  Hannaford,  the  fourth  nephew  men- 
tioned in  the  said  will,  left  two  sons  surviving  him, 
the  eldest  being  Thomas  Field  Hannaford,  who 
died  leaving  a  son,  Norman  Field  Hannaford.  The 
said  Henry  Hannaford  and  Norman  Field  Hanna- 
ford are  the  defendants  in  this  action.  Tlic  defen- 
dant Norman  Field  Hannaford  is  defended  by  lis 
gnardian. 

The  plaintiffs  have  never  been  in  the  possession 
of  the  lands  and  premises.  The  same  arc  let  ont 
and  in  the  occupation  of  tenants  who  bold  the 
entirety,  and  as  it  is  not  desired  to  disturb  the 
possession  of  such  tenants,  the  parties  have  agreed 
to  try  the  question  of  their  respective  rights  in  this 
action,  and  to  deal  with  the  rents  paid  by  such 
tenants,  in  conformity  with  the  judgment  of  the 
court  on  the  question  of  the  right. 

On  the  death  of  George  Hannaford,  tho  second 
nephew  mentioned  in  the  said  will,  without  issae, 
the  plaintiffs  as  heiresses  at  law  of  John  Hanna- 
ford, the  testator,  claimed  to  be  entitled  to  his 
share  of  the  aforesaid  premises  so  deviseil  to  him 
for  life,  and  upon  the  death  of  their  brother,  the 
said  William  Field  Hannaford,  tho  son  of  William 
Hannaford,  tho  first  of  the  said  nephews  mentioned 
in  the  said  will,  the  plaintiffs  also  claimed  to  be 
entitled  im  snch  heiresses  to  their  brother's 
share. 

George  Hannaford,  during  his  life,  received  the 
rent  in  respect  ot  the  share  which  had  belonged 
to  William  Field  Hannaford,  from  his  death  in 
1863,  but  refunded  the  same  to  the  plaintiffs,  llie 
defendants  on  the  other  band  doimed  both  the 
said  shares.  This  action  is  therefore  brought  to 
determine  the  right  to  such  shares. 

The  question  for  the  oiinnion  of  the  conrt  i*, 
whether  the  plaintiffs  are  entitled,  under  the  cir- 
cumstances aforesaid,  to  Uio  shares  so  claimed  by 
them  or  either  of  them. 

If  the  court  should  be  of  opinion  in  the  affirms^ 
tive  as  to  both  the  said  shares,  then  judgment  i* 
to  be  entered  for  the  plaintifits  accordingly,  with 
costs  of  suit. 

If  the  court  shall  bo  of  opinicm  that  the  plaintifis 
are  entitled  to  recover  only  one  of  snch  shsrMi 
then  judgment  shall  be  entered  for  the  plainti^ 
for  that  share  accordingly,  with  costs  of  snit,  sad 
judgment  shall  be  entered  for  the  defendants  for 
tho  other  of  suob  shares,  with  costs  of  defeac* 
applicable  thereto.  But  if  the  court  sliall  be  « 
opinion  that  the  plaintiffs  are  not  entitled  to 
recover  either  of  the  said  shares,  then  judgment  w 
to  be  entered  for  the  defendants,  with  costs  of 
snit. 

It  is  agreed  there  shall  be  no  appeal,  and  thu 
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the  decision  or  tho  Court  of  Queen's  Bench  shall 
be  dual  and  conclusiTC. . 

The  following  is  so  much  of  the  will  as  is  ma- 
terial to  the  present  case : — 

This  is  the  last  will  and  testament  of  mo,  John  Hanna- 
ford,  of  Abbot*  KersweU,  in  the  county  of  DsTon, 
Crentleman,  made  and  published  the  20th  Feb.  1830.  In 
the  first  place,  I  nve  and  dovisa  all  my  messuages,  lands, 
and  hereditaments  situate  and  \jiiig  in  tho  parish  of 
Abbots  KersweU  aforesaid  or  elsewhere,  except  my  field 
or  closes  called  Hill  and  Hilkway,  late  Martins,  unto  my 
brother,  William  Hannaford,  he  and  they  not  doing  or 
oommittiDg  any  waste  or  damage  thereon  ;  and  after  his 
■deoease  I  give  and  dorise  the  same  unto  his  four  sons, 
William,  George,  Peter, and  Thomas  Pitts  Hannaford,  my 
nephews,  for  their  respective  natural  liras  as  tenants  in 
common,  and  not  as  joint  tenants,  subject  to  impeachment 
for  waste ;  and  after  the  several  and  respective  deceases 
of  my  said  nephews,  then  I  give  and  devise  the  share  or 
shares  of  them  my  said  nephews  respectively,  onto  their 
respective  eldest  eons  now  living  for  and  during  their 
respective  natural  lives,  and  after  the  several  deceases  of 
snch  eldest  sons,  I  give  and  devise  tho  same  share  or 
shares  unto  tho  first  son  of  the  body  of  such  eldest  sons 
of  my  said  respootive  nephews,  and  tho  heirs  male  of  the 
body  of  saoh  first  sons  lawfully  issuing.  And  in  default 
of  snch  issue  male  of  the  first  sons  of  tho  body  of  the 
eldest  sons  of  my  said  nephews  respectively,  then  I  devise 
the  afere^oid  share  or  shares  unto  the  second,  third,  and 
sdl  and  every  other  son  and  sons  of  the  body  of  the  re- 
spective eldest  sons  of  my  said  respective  nephews 
severally  and  successively,  according  to  their  respec- 
tive seniorities,  and  the  heirs  male  of  the  body  of  snch 
««oond,  third,  and  all  and  every  other  sons  of  such  eldest 
tons  respectively  lawfully  issuing.  And  for  default 
of  such  issue  I  give  and  devise  the  i>amo  share  or  shares 
-onto  the  second  and  third  and  all  and  every  other  son  and 
4K>na  DOW  living  of  my  said  respective  nephews  severally 
•n-l  encoessively  according  to  their  reapoctive  seniorities, 
And  nnto  the  son  and  sons  of  snch  second  and  third  and 
other  sons  of  my  said  respective  nephews  in  the  same 
manner  and  for  the  same  estate  ana  cstatoi  as  I  have 
heroiubofore  given  the  sam?  to  tho  eldest  sons  of  my  said 
respootive  nephews  and  their  sons.  And  for  default  of 
Huoh  issue  I  give  and  devise  the  same  unto  all  and  every 
the  son  and  sons  hereafter  to  be  bom  of  my  said  respec- 
tive nephews,  severally  and  successively,  acoirding  to 
their  respective  seniorities  and  their  heirs  in  tail  nutle  ; 
and  for  default  of  such  issue  I  give  and  devise  the  same 
to  my  own  right  heirs  for  ever,  it  being  my  will  and  in- 
tention that  the  said  lands  shall  go  and  remain  in  m^ 
name  and  family  for  ever  or  as  long  as  the  law  will  permit 
such  enjoyment  of  the  same. 

PhiUtrtck,  for  the  plaintiffs. — If  cross-i'emaiuders 
arc  not  implied  by  the  words  of  this  will,  the 
shares  of  the  two  oldest  nephews  of  tho  testator 
must,  upon  default  of  their  male  issue,  go  to  tho* 
testator  s  right  heir«,  who  are  the  plaintiffs.  For- 
merly the  rule  concerning  cross-romainders  was 
that  they  could  be  implied  only  between  two ;  and 
if  there  were  more  than  two,  they  could  only  bo 
i-aised  by  an  implication  absolutely  necessary.  It 
appears,  however,  from  the  notes  to  OooA;  t.  Oerrard 
(Wnis.  Saunders,  edit.  1871,  p.  176),  that  "  the 
rule  of  cross-remainders  has  of  lato- vears  been  con- 
strued with  some  qualification;  and  the  loaning  of 
■courts  of  justice  seems  to  have  been  in  favour  of 
ihem,  for  the  settled  distinction  now  is  that  the 
presumption  is  in  favour  of  cross -remainders 
between  two  and  no  more ;  but  where  they  are  to 
ba  raised  between  more  than  two,  the  presumption 
is  agiunst  cross-remainders,  though  such  pre- 
jsumption  may  be  answered  by  circumstances  of 
plain  and  manifest  intention  either  way."  Now, 
there  are  here  no  circomstanoes  of  plain  and  mani- 
fest intention  to  answer  the  presumption  which 
exists  against  cross-remainders  in  this  case.  The 
rule  of  law  as  stated  in  Wms.  Saunders  was  acted 
upon  in 


Livaey  v.  Harding,  1  Buss.  A  M.  63C ; 
Sutcliffe  V.  Howard,  38  L.  J.  472,  Ch. ; 
Cooper  V.  Jones,  3  B.  A  A.  425. 

Brown,  Q.C.  (with  him  Thtdal  Atkinson)  for 
defendants. — The  rule  laid  down  in  Jarman  on 
Wills  (3rd  edit.)  vol.  2,  p.  510,;i8  as  follows  :  "The 
principle  has  been  long  admitted  tl^at  wherever 
real  estate  is  devised  to  several  persons  in  tail  as 
tenants  in  common,  and  it  appears  to  be  the 
testator's  intention  that  not  an^  part  is  to  go 
over  until  the  failure  of  the  issue  of  all  the 
tenants  in  common,  they  take  cross-remainders  in 
tail  among  themselves."  Amongst  the  cases 
cited  in  support  of  this  rule  are 

Atherlon  v.  Pye,  4  T.  B.  710  j 

Walton  V.  Foton,  2  East.  36 ; 

Dot  d.  Gorget  v.  Webb,  1  Taunt.  234 ; 

Oreen  v.  Stepheni,  17  Vcs.  64 ; 

Voe  d.  Soulhoute  v.  Jenkini,  5  Bing.  469  ; 

Taaffe  v.  Conm<e,  10  H.  L.  Cas.  64  ; 

I'oufell  T.  HoweUt,  L.  Bep.  3  Q.  B.  654. 

Philbrick  in  reply. 

Car.  adv.  vult. 

Bee.  11.— CocKBUHN,  C.J.,  delivered  the  judg- 
ment of  the  court  (Cockbum,  C.J.,  McUor,  Lush, 
and  Hamion,  JJ). — The  question  in  this  case 
arises  on  the  construction  of  the  will  of  John 
Hannaford,  who  died  on  the  11th  Feb.  1833.  By 
his  will  dated  the  20th  Feb.  1830,  the  testator 
devised  an  estate,  of  which  he  afterwards  died 
seised  in  fee,  to  his  brother,  William  Hannaford, 
for  life,  and  after  the  decease  of  the  latter  to  tho 
four  sons  of  tho  said  William  Hannaford,  his 
nephews,  for  life  as  tenants  in  common;  and 
after  their  decease  he  devised  the  share  or  shares 
of  his  said  nephews  respectively,  to  their  re- 
spective eldest  sons,  "now  Uviug,"  for  life,  and 
after  the  decease  of  such  eldest  sons,  he  devised 
the  share  or  shares  of  each  of  such  eldest  sons 
to  the  first  and  other  sons  of  the  latter  successively 
in  tail  male.  In  default  of  issue  of  the  eldest 
sons,  be  devised  the  same  share  or  shares 
to  the  second,  third,  and  other  sons  "  now  living," 
of  his  said  nephews  severally  and  successively, 
according  to  their  respective  seniorities,  and  to 
their  issue  in  tail  male  "  in  the  same  manner  and 
for  the  same  estate  and  estates  "  as  he  hod  before 
given  to  the  eldest  sons  of  such  nephews.  Failing 
the  issue  of  the  eons  then  living,  he  devised  to  all 
and  every  the  sons  of  his  said  nephews  "  hereafter 
to  be  bom"  in  tail  male.  After  which  the  will 
proceeds  thus :  "  And  for  default  of  such  issue,  I 
give  and  devise  the  same  to  my  own  right  heirs 
for  ever,  it  being  my  will  and  intention  that  tho 
said  lands  shall  go  and  remain  in  my  name  and 
family  for  ever,  or  as  long  as  the  law  will  permit 
such  enjovment  of  the  same."  The  testator  naving 
died  in  1KJ3,  William  Hannaford,  the  first  devisee 
for  life,  took  possession  and  enjoyed  the  estate  till 
his  death  in  1838.  His  four  sons,  the  testator^s 
nephews  referred  to  in  the  will,  survived  their 
father.  William,  tho  eldest,  died  in  1844,  leaving 
a  son  and  three  daughters.  The  son,  William  Field 
Hannaford,  died  in  1863,  never  having  had  any 
issue.  Tho  second  son,  George  Hannaford,  died  in 
1868,  having  also  had  no  issue.  Tho  third  son, 
Peter  Hannaford,  died  some  time  since,  leaving 
two  sons;  of  these,  the  eldest,  William  Pitts 
Hannaford,  went  to  sea,  being  then  unmarried,  and, 
not  having  been  heard  of  for  eleven  years,  is  pre- 
sumed to  be  dead;  the  other,  Henry  Hannaford, 
is  now  living.  The  fourth  nephew  mentioned 
in  the  will,  Thomas  Pitts  Hannaford,  died,  leaving 
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two  sons,  the  eldest  of  whom  hasi  also  since  died, 
leaving  a  son,  Norman  Field  Hannaford,  who,  as 
heir  in  tail,  of  course  succeed)),  aa  tenant  in 
common,  to  one-fourth  of  the  subject  matter  of  the 
devise.  The  dispute  in  the  present  case  relates  to 
the  shares  of  the  testator's  two  nephews,  William 
and  George,  as  to  whom  there  has  been  a  failure 
of  male  issue.  The  plaintiffs  are  the  daughters 
of  the  eldest  nephew,  William,  who  claim 
under  the  final  clause  of  the  devise  in  favour 
of  the  testator's  right  heirs,  in  default  of 
male  issue  of  the  devisees  under  the  will; 
contending  that  on  failure  of  issue  of  either  of  such 
devisees,  the  clause  in  question  takes  effect  in 
respect  of  his  share.  On  the  other  hand,  the 
defendant?,  Henry  Hannaford  and  Norman  Field 
Hannaford,  who,  as  has  bjen  shown,  are  the  heirs 
of  two  of  the  testator's  nephews  mentioned  in  the 
will,  contend  that  the  effect  of  the  limitations  of 
the  will  is  to  create  by  implication  cross-remainders 
between  the  devisees  and  their  respective  heirs ; 
and  that,  consequently,  they  are  entitled  as  tenants 
in  common  to  the  shares  of  the  two  nephews, 
where  male  issue  has  failed.  At  the  close  of  the 
argument  on  the  case,  we  were  strongly  disposed 
to  think  that  the  contention  of  the  defendants  was 
right ;  but  the  parties  having  agreed  on  account  of 
the  smalliicss  of  the  property  in  dispute,  to  abide 
by  our  decision  as  final,  we  thought  it  right  to 
take  time  for  further  consideration  of  the  lan- 
guage of  the  will,  and  to  enable  us  to  look  into  the 
authorities  bearing  on  the  subject.  The  result  is 
that  our  first  impression  is  confirmed,  and  that  we 
are  now  satisfied  that  our  judgment  should  be  for 
the  defendants.  The  wiU  in  question,  however 
complicated  and  clumsy  may  bo  its  language, 
amounts  to  no  more  than  a  devise,  after  the  termi- 
nation of  the  life  estates,  to  the  issue  of  the 
nephews  in  tail  male,  as  tenants  in  common,  with 
a  remainder  in  default  of  issue  to  the  right  heirs 
of  the  testator.  Now,  the  law  appears  to  be  at  the 
present  day  perfectly  well  settled,  that  upon  such 
a  will  the  clause  in  favour  of  the  heirs  general 
docs  not  take  effect  so  long  as  any  issue  of  any  of 
the  devisees  capable  of  taking  us  tenants  in  tail 
survive;  and  that  under  such  a  will  cross-re- 
mainders must  be  implied  in  favour  of  surviving 
tenants  in  common.  After  a  review  of  all  the 
cases  on  the  subject,  Mr.  Jarman  (2nd  Jarman 
on  Wills,  p.  526)  draws  from  them  the  following  ' 
conclusions :  First,  "  that  under  a  devise  to  sevenu 
per  ons  in  tail,  being  tenants  in  common,  with  a 
limitation  over  for  want  or  in  default  of  such  issue, 
cress-remainders  are  to  be  implied  among  the  de- 
visees in  tail ; "  secondly,  "  that  this  rule  applies 
whether  the  devise  be  to  two  persons  or  a  Uirger 
number,  though  it  be  made  to  them  respectively." 
In  the  case  of  Taoffe  v.  Conmee  (10  H.  of  L.  Gas. 
81)  Lord  Wostbury  says :  "  I  arrive  at  the  con- 
clusion that  the  words  '  for  default  of  such  issue 
niale,'  in  conformity  with  their  own  natural  mean- 
ing, and  also  in  conformity  with  the  rule  that  must 
now  be  considered  to  be  at  length  finally  arrived  at, 
must  mean  plainly  'for  default  of  all  such  issue 
male'  as  would  take  under  the  antecedent  limita- 
tion." In  the  same  case.  Lord  Cranworth  says 
(p.  85) :  "  I  take  it  that  the  doctrine  is  now  well 
established  that  whether  cross-remainders  are  to  be 
implied  or  not,  is  a  mere  question  of  construction 
upon  the  whole  lace  of  the  will.  And  wherever 
there  are  limitations  in  tail,  or  in  tail  male, '  and 
in  default  of  such  issue'  a  gift  over,  then  I  take  it 


that  the  presumption  is  that  that  means  in  defanit 
of  the  issue  of  ail  of  them."  Such  being  the  pre- 
sumption applicable  to  such  a  limitation,  we  not 
only  find  nothing  in  the  present  wiU  by  which 
such  a  presumption  can  be  rebutted  or  controlled; 
but  we  see  in  the  express  declaration  of  the  testa- 
tor that  his  intention  is  that  the  lands  in  qn^icm 
"  shall  go  and  remain  in  his  name  and  fitmily  for 
ever,  or  as  long  as  the  law  will  permit,"  the 
strongest  confirmation  of  the  presumption  of  law; 
it  being  plain  that  if  the  absolute  property  in  any 
part  of  the  land  passed  to  the  plaintiffs  as  hcin, 
the  intention  thus  declared  would  be  liable  to  be 
defeated  either  by  their  marrying  or  by  their  alien- 
ation of  the  land,  or  disposing  of  it  by  will  to  some 
one  not  of  the  testator's  name  and  family.  We  are 
therefore  of  opinion  that  the  contention  of  the  de- 
fendants is  right,  and  that  our  judgment  mast, 
therefore,  be  in  their  favour. 

Judgment  for  defendanli. 

Attorney  for  plaintiffs,  Geo.  E.  Philbrlek. 

Attorneys   for    defendants.   Church,   Sont,  and 
Clarkf,  for  W.  Creed,  Newton  Abbott. 


Thtiriday,  Jan.  11. 
Gee  v.  Metropolitan  B.ulway  CoMP-isr. 

Evidence    of  negligence — Ordituiry   behaviour  of  a 

railway  passenger — Conlributoiy  negligence. 
The  plaintiff,  being  a  passenger  in  a  train  of  defen- 
dants, stood  lip  in  the  cairiage  and  ptU  hit  Itand 
upon  the  rod  across  the  off'  window,  wUh  the  ubjfd 
of  looking  out   at  the   signal   lights    which  ihe]j 
were  approaching.     Tlie  door  Jleio  open,  and  the 
plaintiff  was  precipitated  iipvn  the  ground,  incur- 
ring thereby  serious  injury,  for  which  he  brougil 
his  action : 
Ilel/l,  that  the  plaintiff's  proceeding  was  notimproptr, 
nor  beyond  the  ordinary  behaviour  of  a  passenger, 
and  that  as  it  would  not  have  been  perilous  upon 
lite  presumption,   which  was  reaeonahle,  of  the 
absetice    of  negligence    on   defendants'  pari,  tt« 
evidence  justified  the  verdict  for  the  plaintiff. 
Tuis  action  was  tried  in  Middlesex,  before  Cock- 
burn,  C.  J.,  and  a  verdict  of  250^  was  found  for  the 
plaintiff,  who  had  met  with  serious  injury  from  » 
fall  out  of  one  of  the  defendants'  carriages,  caused, 
as  it  was  alleged,  by  the  negligence  of  the  defen- 
dants' servants.    Leave  was  reserved  to  the  defen- 
dants, to  move  to  enter  a  nonsuit,  on  the  ground 
that  there  was  no  evidence  for  the  jury  of  that 
negligence. 

The  facts  proved  were : — The  plaintiff  and  his 
brother,  young  men  who  were  in  London  for  the 
purpose  of  passing  some  examination  at  the 
London  University,  were  travelling  together  npon 
the  defendants'  Ime.  Whilst  conversing  on  the 
subject  of  signalling  by  lights,  the  train  by  whiA 
they  were  travelling  approached  the  SloBne-8C[nare 
Station.  The  plaintiff  remarked  that  they  might, 
by  looking  out  of  window,  see  the  signal  lights  at 
the  next  station.  With  that  object  he  stood  np  m 
the  carriage,  and  put  his  hand  npon  the  brass  red 
which  crossed  the  window,  on  the  off  side  of  tie 
train.  In  all  the  defendants'  carriages  a  rod  u 
placed  across  each  window  to  prevent  passengef^ 
from  putting  their  bodies  so  far  out  of  the  carriage 
as  to  endanger  their  heads  when  passing  through 
the  tunnels.  , 

Immediately  upon  the  plaintiff  putting  his  hand 
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on  tho  rod,  the  door  flew  open ;  the  plaintiff  was 
precipitated  out  of  the  carriage,  and  was  seriously 
injured. 

A  rule  niti  was  obtained  by  the  defendants  both 
to  enter  a  nonsuit  in  pursuance  of  the  leave 
reserved,  and  also  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of  the 
evidence. 

Hiiddleston,  Q.C.,  and  L.  Kelly  showed  cause. 
— In  A(laina  v.  The  Lancashire  and  Yorkshire 
Bailway  Ccmipaiui  (L.  Rep.  4  C.  P.  73;>;  20 
L.  T.  Rep.  N.  S.  850)  the  door  of  a  cai-riage 
in  which  the  plaintiff  was  being  carried  as  a 
passenger  on  the  defendants'  railway,  flew  open 
several  times  through  the  defendants'  negligence. 
There  was  room  in  the  carriage  for  the  plaintiff 
to  sit  away  from  the  d(»r,  ana  tho  train  would 
have  stopped  at  the  station  in  three  minutes. 
The  plaintiff  shut  the  door  three  times.  Tho  door 
opened  a  fourth  time,  and  in  endeavouring  to  shut 
it  again  the  plaintiff  fell  out,  and  was  hurt.  It 
was  then  held  that  the  defendants  were  not  liable, 
but  upon  grounds  which  do  not  apply  to  this  case, 
viz.,  that  the  inconvenience  to  tne  plaintiff  was 
slight,  and  the  known  peril  was  considerable. 
Here  the  plaintiff  had  no  reason  to  anticipate 
peril,  assuming,  as  he  had  a  right  to  do,  that  tnere 
nad  been  no  negligence  on  defendants'  part. 
Blackburn,  J.,  directed  the  jury  in  Warhurton  v. 
The  Midland  Railway  Company  (21  L.  T.  Rep. 
N.S.  835),  that  a  passenger  might  reasonably  lean 
upon  the  door  of  a  railway  carriage  in  order  to 
l(k>k  out. 

M.  Chambers,  Q.  C,  and  W.  0.  Harrison  sup- 
ported the  rale. — ^The  contract  between  the  parties 
was  to  carry  the  plaintiff  as  an  ordinary  passenger ; 
but  that  would  not  involve  the  liability  of  the 
railway  company,  if  the  passenger  should  choose 
to  put  his  head  out  of  the  window  in  pursuit  of  his 
own  amusement  or  instruction.  This  was  not 
perhaps  a  wrong  act  on  the  plaintiff's  part,  but  it 
was  beyona  the  terms  of  the  contract.  [Cockbukn, 
C.  J. — Is  a  company's  liability  to  be  at  an  end,  if  a 
passenger  finds  it  necessary  to  stretch  his  legs,  or 
thinks  fit  to  stand  up  and  look  at  the  prospect  P] 
Perhaps  not ;  here  the  plaintiff  did  more.  The 
principles  applicable  to  an  accident  of  this  kind 
were  carefully  considered  by  the  Exchequer 
Chamber  in 

Siner  r.  Oreat  Western  Railway  Company,  L.  Eep. 

4  Ex.  117 ;  20  L.  T.  Bep.  N.  8. 114 ; 
Biidget  r.  North  London  Railiuay  Company,  L.  Bep. 
6  Q.  B.  377 ;  24  L.  T.  Bep.  N.  S.  835. 

CocKBUBN,  C.J. — I  think  this  rule  should  be 
discharged.  The  facts  were  simply  that  the  plain- 
tiff and  his  brother  were  travelling  together  as 
passengers  by  the  defendants'  railway.  In  the 
carriages  of  that  company  there  is  a  brass  rod 
across  each  window,  which  prevents  a  passenger 
from  putting  his  h^id,  or  at  all  events  his  body, 
out  through.  The  plaintiff  and  his  brother  were 
conversing  upon  the  subject  of  signalling  by  lights, 
and  the  former  proposed  to  point  out  the  signals  at 
the  Sloiine-square  Station,  which  they  were  then 
approaching.  For  that  purpose  he  stood  up  in  the 
carriage  and  put  his  band  upou  the  rod.  If  he  was 
able  to  get  his  head  between  the  rod  and  the 
window  frame,  it  could  not  hare  been  so  far  out  as 
to  be  in  any  danger.  It  happened,  however,  that 
the  door  was  insecurely  fastened,  and  the  plaintiif 
was  precipitated  upon  the  ground.  We  must  bike 
it  that  there  was  negligence  ou  the  part  of  the 


defendants'  servants  in  not  fastening  the  door; 
but  it  has  been  alleged  that  the  proximate  cause  of 
the  accident  was  the  plaintiff's  standing  up  in  the 
train.  Mr.  Chambers  says  that  the  duty  of  the 
company  arises  from  the  contract  of  carriage, 
which  is  merely  to  carry  a  passenger  safely  so  long 
as  he  sits  quietly ;  and  when  he  does  any  act  other 
than  that,  or  inconsistent  with  the  orainary  be- 
haviour of  other  passengers,  he  must  thank 
himself  for  whatever  happens  to  him,  and  be 
liable  for  the  consequences.  I  agree  that  we 
must  measure  the  defendants'  liability  by  tho 
contract,  and  that  a  traveller  must  not  do 
more  than  an  ordinary  and  reasonable  person 
would  be  likely  to  do,  and  must  not  expose 
himself  to  extraordinary  perils.  I  think  the  case 
of  Adams  v.  Lancashire  and  Yorhshire  Raihoay 
Company  (supi-a)  was  decided  upon  right  prin- 
ciples, and  the  matter  could  not  be  better  put  than 
it  was  by  my  brother  Brett ;  he  said  (p.  743),  "  I 
think,  on  the  whole,  this  was  not  a  proper  case  to 
go  to  the  jury,  though  at  the  trial  I  thought  there 
was  sufBcient  evidence  for  them  to  act  upon.  I 
think  the  jury  were  justified  in  finding  that  the  de- 
fendants were  negligent;  but  the  immediate  re- 
sult 'of  their  negligence  was  not  any  peril  to  the 
glaintiff,  but  only  considerable  inconvenience.  It 
as  been  argued  that  no  amount  of  inconvenience, 
if  there  be  no  actual  peril,  will  justify  a  person  in- 
curring danger  in  an  attempt  to  get  rid  of  it.  I 
confess  I  am  not  prepared  to  go  to  that  length.  I 
think,  if  the  inconvenience  is  so  g^at  that  it  is 
reasonable  to  get  rid  of  it  by  an  act  not  obviously 
dangerous,  ana  executed  without  carelessness,  the 
person  causing  the  inconvenience  by  his  negligence 
would  bo  liaole  for  any  injury  that  might  result 
from  an  attempt  to  avoid  such  inconvenience.  I 
think  here  the  jury  might  well  find  that  there  was 
no  obvious  dangor,  and  that  the  act  was  not  care- 
lessly done;  but  I  think  the  inconvenience  was 
not  so  great  as  to  make  it  reasopable  for  the  plain- 
tiff to  get  rid  of  it  in  this  way.  It  was  a  July 
afternoon.  There  was  no  evidence  of  the  weather 
being  bad,  and  in  three  minutes  the  train  would 
have  arrived  at  the  next  station.  I  think,  there- 
fore, there  was  no  great  inconvenience ;  and, 
though  the  danger  was  not  obvious,  I  think  it 
could  not  be  said  that  the  act  was  not  dangerous  in 
itself ;  and,  under  these  circumstances,  I  think  the 
putting  himself  into  peril  was  contributory  negli- 
gence, and  that  the  case,  therefore,  ought  not  to 
have  been  lefi;  to  the  jury."  It  seems  that  there 
the  decision  turned  upon  the  act  of  the  plaintiff 
being  imprudent,  and  unjustified  by  any  exigency, 
and  it  has,  therefore,  no  application  to  the  present 
case.  What  the  plaintiff  did  hero  was,  believing 
the  door  to  be  shut,  and  having  as  I  think,  suffi- 
cient ground  to  presume  that  it  would  be  fastened, 
ho  put  his  hand  on  the  door,  and  fell  out.  It  was 
said  he  ought  not  to  have  stood  up ;  but  such  a 
proceeding  seems  to  me  to  come  within  the  scope 
of  a  passenger's  comfort  and  convenience,  and  it 
might  not  be  inconsistent  with  safetv.  This  being 
the  case,  it  cannot  be  said  to  have  been  contribu- 
tory negligence. 

Blackburn,  J. — I  am  of  the  same  opinion.  I  do 
not  agree  with  the  defendants'  counsel  as  to  the 
principles  of  a  railway  company's  liability.  They 
are  responsible  for  the  neglect  by  their  servants  of 
due  care  in  the  management  of  the  carriages.  They 
need  not  certainly  take  precautions  against  any 
extraordinary  proceedings  of  the  passengers,  bat  it 
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cannot  be  said  that  it  is  extraordinary  for  a 
jiasseuger  to  stand  up  and  look  out  of  \riudow.  It 
was  an  act  of  negligence  of  the  railway  company 
not  to  see  that  the  door  was  fastened.  Was  the 
plaintiff  then  conducting  himself  with  a  want  of 
ordinary  careP  It  was  not  necessary,  certainly, 
that  he  should  do  what  he  did,  but  his  proceeding 
was  not  out  of  the  ordinnrj'  course,  nor  improper. 
In  Adams  v.  Lancaehire  and  Yorkshire  Itailteay 
Companij  the  danger  was  known  and  ascertained 
by  the  plaintiff  before  he  risked  it  by  shutting  the 
door.  That  was  quite  a  different  principle  from 
that  of  the  present  case.  Here,  if  the  plaiutiff 
knew  the  door  was  unfastened,  he,  and  not  the 
company,  would,  npou  that  authority,  have  been 
liable  for  the  coiisc'quencc  of  risking  a  known 
danger.  It  is  not  suggested  that  the  plaintiff  had 
any  such  knowledge,  and  the  defendants  ought  to 
be  responsible. 

Melloii,  J. — I  am  of  the  same  opinion.  When 
the  rule  was  moved,  I  doubted  whether  this  act  of 
the  plaintiff  was  one  beyond  justification  tmder 
the  circumstances  ;  but  I  take  it  now  for  gnuited 
that  the  door  was  unfastened,  and  the  plaintiff 
had  a  right  to  presupie  otherwise.  I  cannot 
entertain  the  limited  view  suggested  by  Mr. 
Chambers,  that  a  passenger  must  sit  still  through- 
out his  joun'cy.  I  am  satisfied  tliat  the  rule 
should  be  discharged.  I  would  only  observe  tliat 
in  Adams  v.  Lancashire  and  Yorkshire  Itailwatj 
Company  the  leave  reserved  was  not  upon  the 
evidence  of  the  railway  company's  negligence,  but 
upon  the  evidence  whether  or  not  the  accident 
was  the  consequence  of  the  piaiutiff's  act.  This 
case  is  distinguishable. 

Qlain,  J.— I  quite  agree  with  the  judgment  of 
the  rest  of  the  court.  It  seems  to  me  that  the 
main  question  is  whether  the  plaintiff  knew  his 
act  was  dangerous.  If  he  did,  he  would  come 
within  the  authority  of  Ada»is  v.  Lancashire  and 
Yorkshire  Railway  Company ;  if  he  did  not  know 
it,  the  company  arc  liable.  I  see  no  re.ison  for 
the  plaintiff's  presuming  that  hie  proceeding  was 
dangerous,  and  therefore  he  ought  to  recover  from 
the  company. 

Btile  disdiarged. 

Attorney  for  the  plaintiff,  Thomas  Henry  Dixon. 

Attorneys  for  dcfendauts,  BureheUs. 


Nov.  28,  1871 ;  Jan.  11,  187-2.     . 
LoYS  V.  Fishing  ;  Loyd  v.  Sfbxce. 

JLetion  by  assignee  of  marine  poltey  of  insurance — 
BenefCcial  interest  of  plaintiff — Policies  of  Marine 
Insurance  Act,  1868  (31  ^  32  Vict.  c.  86,  s.  1). 

In  an  action  by  the  executors  of  the  assignee  of  a 
policy  of  assurance  upon  goods  shipped  against 
tmderwriters  of  the  poliey,  the  loss  alleged  being 
under  tlie  suing  aitd  labouring  clause,  tlie  decla- 
ration averred  that  after  loss,  the  said  policy, 
together  with  all  rights  aca-ued  under,  and  by 
virtue  llmreof,  was  by  the  assured,  for  good  eon- 
sideraiion,  assigned  to  the  plaintiff's  testator  in 
his  lifetime  : 

Seld,  upon  demurrer,  that  this  declaration  was 
good,  although  it  contained  no  avei'ment  tliai  the 
plaintiffs  were  beneficially  interested  in  tlus  sub- 
ject inaUer  of  the  insurance  at  tlui  time  of  action 
brought. 

The  dodaration  stated  that  the   plaintiffs  were 

the  executors  of  one  William  Enfcwistle,  deceased, 


and  that  by  a  certain  policy  of  insurance,  bearing 
date  the  17th  Oct.  Io60,  certain  persons  trading 
and  known  under  the  firm  of  Robinson  and  Flem- 
ing, did,  *"/  as  stents,  as  well  in  their  own  names 
as  for  and  in  the  name  and  names  of  all  and  even 
other  person  or  persons  to  whom  the  same  did, 
might,  or  should  appertain,  in  piut  or  in  all,  make 
assurance  and  cause  themselves  and    them  and 
every  of  them  to  bo  inanred,  lost  or  not  lost,  at  aud 
from  Rotterdam  to  Batavia,  on  802  boxes  of  steel, 
valued  at  800?.,  in  the  ship  Twee  Anthonys,  begin- 
ning the  adventure  from  the  loading  of  the  said 
goods  on   board    the    said    ship    as    above,  and 
continuing  until  the  same  should  bo  at  Batavia 
aforesaid   discharged  and   safely  landed,  agaiiist 
perils    of    the    seas,    &c.;    and    in    case    of  any 
loss    or   misfortiuie  it   was   thereby   also  agreed 
that  it   should   be  lawful   to   the   assured,   thar 
factors,  servants,  and  assigns,  to  sue,  labour,  and 
travel  for,  in  and  about   the  defence,   Bafcguard, 
and  recovery  of  tho  said  goods  and  mercbaudi«e, 
or  any  part  thereof,  without  prejudice  to  the  said 
assurance;  to  the   charges  whereof  the    assurers 
thci-cby   would  contribute  each  one  according  to 
the  rate  and  quantity  of  his  sum  in  the  said  iMUCjr 
insui-ed,  and  the  said  goods  were  warranted  u 
usual  in  marine  policies  upon  goods.     And  the 
defendant,    in   consideration    of  a    certain    pre- 
mium to  him    paid   on    that  behalf   by    certain 
persons  interested  in  the  said  goods,  and  whcnc 
interest  in  the  said  goods  is  hereinafter  averred, 
underwrote  the  said  policy  for  100(.  and  became  aa 
insurer  thereon  to  the  said  persons  for  that  amount 
on    the    said   goods;   and   the   siud  goods   vcn 
shipped   on  board    the   said    ship   at  Rotterdam 
aforesaid,  to  be  carried  therein  on  the  said  voyage. 
And  certain  persons  hereinbefore  before  referred 
to,  that  is  to  say,  Juliua  Frederick   Sichcl,  S^- 
vester  Emil  Sichel,  and  Josias  Bracken  Oauning 
Alexander,   or  some  or  one  of  them  were  or  wis 
then  aud  thence  and  luitil  and  at  the  time  of  tbe 
happening  of  the  loss  hereinafter  mentioned,  in- 
terested in  the  said  goods  to  the  amount  of  all  the 
moneys  by  them  insured  thereon ;    and  the  said 
policy  was  made  by  authority  aud  for  account 
and   benefit  of   the   said   persons   eo  interested. 
And  the  said  ship  with  the  said  goods  on  board 
sailed  on  the  said  voyage,  and  while  she  was  pro- 
ceeding on  the  voyage  tho  said  ship  was  straoded, 
and  the  said  goods  wc!«  by  the  perils  insured 
against  injui-ed,  damaged,  and  lost.    And  bv reason 
of  the  said  loss  and  misfortune  the  assured  did  by 
their  factors  aud  servants,  sue,  labour,  and  travel 
for,  in,  and  about  the  defence,  safoguai-d,  and  re- 
covery of  the  said  goods,  and  thereon  and  for 
that  pm-pose  did  necesBorily  lay  out  and  expend 
divers  large  sums  of  money.    And  after  the  s«id 
loss  and  misfortune,  and  tlie  said  expenditure  h«d 
beeu    incurred  as    aforesaid,  the  said   policy  of 
insurance,  together  with  all  rights  accrued  unda' 
and  by  virtue  thereof  was,  by  the  said  Jalitis 
Frederick  Sichel,  Sylvester  Erail  Sichel,  and  Josiis 
Bracken  Canning  Alexander  for  good  considemtioD 
to    tliem_  moving    from    th^    aforesaid   WilBao' 
Eutwistlc,  duly  assigned  to  the  said  Wm.  Ent- 
wistlo  in  his  lifetime.    Whereby  and  by  reason  of 
the  premises,  the  defendant  became  liable  to  wv  to 
the  plaintiffs  as  such  executors  of  the  said  Wm. 
Entwistle,  deceased  as  aforesaid,  a  large  sum  of 
money. 

And  all  things  have  been  done  and  ba]>p^>w> 
and  all  times  have  elapsed  necessary  to  entitle  dw 
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plauitiffs  as  such  csteetitora  to  be  paid  tlie  said 
sum  or  money.  Yet  the  defendant  lias  not  paid 
the  same. 

Tilts  declaration  was  demurred  fo  oa  the  allied 
grounds  that  tbcro  wa)  no  avormout  thnt  £tit- 
wistle  wa»  entitled  to  the  ])ropert]r  insured  by  the 
policy,  and  that  tho  doclarution  showed  no  title  to 
sno. 

Another  ground  wai?  that  a  mere  claim  under 
the  suing  aitd  labouring  clause  is  not  within  the 
policies  of  Marine  Inaiiraucc  Act  I8t>S. 

y.  y[.  WItUe  (with  bim  Lxhijoh)  argued  for  the 
defendant.-),  that  the  intention  of  tho  Legislature 
im  this  Act  was  to  giro  the  assignee  a  right  to  .sue 
only  xihow  he  hus  a  beneficial  interest  ia  the 
subject  nutter  of  the  policy,  .-v-i  -vai  the  object  of 
tbe  Bills  of  Lading  Act  Wj-i,  with  rcspeot  to  bills 
of  lading. 

Holkei;  Q.C.  (with  him  3/(H-/rtc,Ui»n)  fortheplain- 
ttif,  contended  that  tlie  words  "  duly  assigue<l " 
-vrerc  eoflicient  to  imply  that  the  a.ssignmeut  was 
maule  in  an  operative  manner  under  tho  Act. 

While  ia  reply,  maintained  that  the  word  "duly" 
rehtted  only  to  the  form  of  assignment. 

Cm:  <idv.  V'tlt, 

Jitn.  IL — Blackbuus,  J.  delivered  the  judgment 
of  the  court  (Blackburn,  Mellor,  and  Lush,  JJ). — 
In  e«eh  of  tbe.so  cases  the  declaratioii  is  by  the 
eacecutors  of  'William  Eiitwistle  against  under- 
'nrricers  of  a  policy  of  marine  insurance  on  goods. 
'!%«  dieolamtion  states  a  loss  by  the  perils  iusnred 
a^iR:st,  and  then  arers  that  after  the  loss  "  the 
said  jwlicy,  together  with  all  rights  accrued  under 
and  by  virtue  thereof,  was,  by  the  assured  for 
^ood  consideration  to  them  moving  from  the  said 
VV.  Entwistle,  duly  assigned  to  him  in  his  life- 
time." To  this  there  is  a  demurrer,  on  the 
ground  thnt  the  action  cannot  be  maintained  in 
t  be  name  of  tho  assignee.  It  is  clear  that  before 
tho  Stat.  31  &  32  Vict.  c.  86,  it  could  only  have 
been  BHuntained  in  the  name  of  the  original 
contractor,  bat  by  that  act,  after  reciting  generally 
that." it  is  expedient  that  tho  assignees  of  marine 
poQcies  of  insurance  should  bo  enabled  to  sue 
thareoa  in  their  own  names,"  enacts  that  "  when- 
ever a  policy  of  insurance  oa  any  ship  or  on  any 
goods  in  any  ship,  or  on  any  freight,  has  been 
assigned  so  as  to  pass  the  beneficial  interest  in 
such  policy  to  any  person  entitled  to  the  property 
thereby  iu.siu'ed,  the  assignee  of  such  policy 
shall  be  entitled  to  sue  tliercon  in  his  own  name. ' 
The  argument  in  support  of  the  demurrer  was  that 
this  enactment  was  confined  to  cases  where  the 
policy  is  assigned  before  the  loss  along  with  tho 
goods ;  and  in  support  of  this  the  words  "  entitled  to 
tbe  property  "  were  relied  on,  as  it  was  said  the  aa- 
sigaee  after  a  loss  cohM  not  be  so  entitled,  but  we 
do  not  think  that  anch  was  the  intention  of  the 
Legislature,  nor  do  we  think  the  words  cited  have 
that  effect.  A  policy  of  mormo  insurance  is  » 
contract  of  indemnity  agaiask  all  losses  ac- 
cruing to  the  subject  nmtter  of  the  policy  from 
certain  perib  during  the  adventnre.  The  sub- 
ject matter  need  not  be  strictly  a  pro- 
perty in  either  the  ship,  goods,  or  freight: 
for,  as  has  beea  long  said,  if  a  laan  is  so  situated 
with  respect  to  them  that  he  witt  receive  benefit 
from  their  arriving  safely  at  the  end  of  the 
adventnre,  or  sostainod  loss  in  consequence 
of  their  not  arriving  safidy,  ho  has  an  insurable 
interest:  (see  p«r  Lawrence,  J.  in  LtuxHa  y. 
Crca^ord,  2  K.  B.  26»).    If  the  assured,  before  the 


termiiuttion  of  the  adventure,  has  parted  with  nil 
interest  in  the  subject  matter  of  the  insurance,  he 
can  suffer  no  damage  from  any  subsequent  loss ; 
and  consequently,  tho  nature  of  the  contract 
being  one  of  indemnity,  ho  cannot  recover  in 
respect  of  any  lo.ss  subsequent  to  his  tmiisfer  ot 
the  property:  (see  Poide*  v.  Innes,  II  M.  <Sc  W. 
10).  And,  for  exactly  the  same  reason,  an 
attempted  transfer  of  the  ben^cial  interest  in  the 
policy  before  loss  to  a  person  having  no  beneficial 
interest  in  the  subject  matter  is  inopcnttive ;  for 
the  cpehii  que  trunt  of  tho  contrj>ct,  having  nothiiijj^ 
in  respect  of  which  to  be  indemnified,  could 
recover  no  indemnity.  But  after  the  loss  has 
happened,  and  tho  adventure  is  over,  this  reason 
ceases  at  once.  The  assured  may  sell  the- 
damaged  subject  of  insurance,  thereby,  as  it  were, 
ascertaining  how  much  his  loss  is,  and  yet 
i-ecover  for  tho  loss  he  has  sustained.  It  is  every 
day's  practice,  where  a  ship  has  sustained  damage, 
to  sell  tho  injured  hull  for  the  benefit  of  whom  it 
concerns,  and  then  sue  on  the  policy.  If  it  can  ba 
made  out  that  the  loss  is  total,  the  sale  is  for  the 
benefit  of  the  nnderwnters,  who  pay  the  total  loss. 
If  the  loss  proves  partial  only,  it  is  for  tho  benefit 
of  tho  assni-ed ;  but  no  one  ever  thought  of  saying 
tliat  the  sale  of  the  damaged  bull  put  an  end  to> 
the  right  to  recover  an  indemnity  for  the  partial 
loss.  The  reason  of  the  distinction  is,  that  after 
the  loss  the  right  to  indemnity  no  longer  depends, 
on  the  right  of  property  in  the  subject  matter  of 
the  insurance,  so  far  as  it  still  exists,  but  on  the 
right  of  propvty  in  the  thing  or  the  portion  of  tho 
thing  loHt.  Alter  a  loss,  the  policy  of  insurance, 
and  the  right  of  action  under  it,  might,  like  any 
other  chose  in  adion,  be  transferred  in  equity ; 
though  at  common  law  tho  action  must  have  been 
brought  in  the  name  of  the  original  contractor,  the 
assignor.  Sudi  an  assignment  may  be  objection- 
able on  the  ground  of  maintenance  or  champerty, 
but  it  is  not  neces.sarily  so,  and  no  circnmstances 
ara  stated  on  this  recoru  to  raise  such  a  defence.  It 
seems  to  us  that  thy  general  object  of  the  Legishttnre 
was  to  make  the  right  of  action  on  policies  of 
marine  insorance  assignable  at  law,  and  that  the 
assignment  of  a  policy  after  loss  is  within  the 
object  of  the  Act.  There  is  a  very  common  form 
of  comraercitd  adventnre,  where  goods  are  sold  for 
a  price  to  cover  cost,  freight,  and  insurance,  pay- 
able on  receipt  of  tho  shipping  documents.  In 
such  a  case  the  policy  and  bill  of  lading  are 
habitually  made  the  subject  of  sale,  whilst  the  par- 
ties are  ignorant  whether  the  goods  are  safe  or  not. 
It  could  never,  we  think,  be  intended  to  except 
from  tlie  Aot  such  cases,  if  it  should  turn  out  that 
the  loss  accrued  before  the  sale.  The  words  relied 
on  in  the  case  of  an  assignment  before  loss  express- 
what  is  necessarily  implied,  and  so  are  superfluous ; 
perhaps  inserted  pro  mahre  eauleld.  In  the  case 
of  tm  assignment  after  loss,  when  the  policy  and 
"  1^  rights  under  and  by  virtue  of  it  are  assigned," 
it  -seems  to  us  that  the  assignee  becomes  entitled 
to  the  property  thereby  incurred ;  for  then  it  is 
ascertained  that  the  interest  in  the  damage,  the 
choM  in  action,  is  the  only  property  which  is 
corvered  by  the  policy,  consequently  that  the  words 
of  the  Act  were  literally  complied  with.  We  think, 
therefore,  that  judgment  oa  these  demurrers, 
should  be  for  the  plamtiff. 

Judgment  for  flamiif. 

Attorneys  for  plaintiff,  Swinhuiite  and  Parker. 

AttOTneys  fbr  defendants,  Hillifer  and  Fenwiek. 
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1  Dixon  (app.)  v.  Cockett  (resp.) 
8 wwnary  jurisdiction  of  Justice* — Bond  fide  claim 
of  right — Exprest  provision  for  setilement  of  di»- 
2>utes. 
A  private  Act  of  Parliament,  incorporating  a  bridge 
company,  and  enabling  tliem  to  take  ceiiain  maxi- 
muin  ioU»,  which  the  company  by  resolution  might 
diminish  and  altei;  provided  for  the  settlement  of 
disputed  tolls  by  a  justice,  by  tvay  of  arbitration. 
By  a  subsequent  section,  if  any  collector  should 
deiiiand  or  take  a  greater  or  less  toll  from  any 
person  than  he  should  be  authorised  to  do  by  virtue 
of  the  Act  or  resolutions  under  it,  or  sliould  de- 
mand or  take  a  toll  from  a  person  exempt  from 
the  payment  thereof,  he  ivas  to  forfeit  a  sum  less 
than  bl.  upon  an  information  before  juMices. 
Tlie  respondent,  a  foot  passenger,  paid  the  appellant, 
the  collector  of  tolls,  upon  demand,   a   toll   the 
second  time  the  same  day,  and  laid  an  infoiima- 
Hon  before  justices  against  the  appellant  for  de- 
tnanding  it.     There  was  no  e.cemplioH  in  tlu!  Act 
upon  a  passenger's  crossing  the  bridge  a  second 
time  in  the  same  day;  but  it  was  admitted  that 
from  the  passitig  of  the  Act,  forty  years  before, 
until  this  demand,  no   passenger  ever  had  paid 
under  such  circumstances.    No  resolution  of  ex- 
emption, however,  was  in  existence.     Tlie  justices, 
convicted,  notwithstanding  the  appellant's  assetiton 
of  a  bond  fide  claim  of  right. 
Held,  upon  a  case  statedby  the  justices,  that  as  there 
was  a  paiiicular  provision   in  the  Act  for  the 
settlement  of  such  a  dispute,  the  information  ought 
to  have  been  dismissed  ;  also  that  the  fact  of  forty 
years'  practice,  although  evidence  of  exemption, 
was  not  conclusive. 
This  was  a  case  stated  by  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  parts  of  Lindsey, 
m  the  county  of  Lincoln,  under  the  stat.  20  &  21 
Yict.  c.  43,  for  the  purpose  of  obtaining  the  opinion 
of  the  court  on  questions  of  law,  which  arose  as 
hereinafter  stated. 

At  a  petty  sessions  holden  at  Lincoln,  in  and  for 
the  said  parts  of  Lindsey,  on  the  16th  Jane  1871, 
an  information  preferred  by  Wm.  Cockett,  of 
Donham-on-Trent,  in  the  county  of  Nottingham 
(hereinafter  called  the  respondent),  against  Wm. 
Dixon,  of  Newton,  in  the  said  parts,  collector  of 
tolls  (hereinafter  called  the  appellant),  charging 
for  that  on  the  24th  May  1871,  in  the  parish  of 
Newton,  in  the  said  parts  of  Lindsey,  the  said  Wm. 
Dixon,  the  toll  collector  of  a  bridge  called  Dunham 
Bridge,  did  unlawfully  demand  and  take  from  the 
said  Wm.  Cockett  the  sum  of  Id.,  as  and  for  the 
toll  of  a  foot  passenger  over  the  said  bridge,  he 
the  said  Wm.  Cockett  being  exempt  from  the  pay- 
ment of  such  toll  by  reason  that  no  more  than  one 
full  toll  should  be  U^en  for  or  in  respect  of  the 
same  foot  passenger  in  any  one  day  for  passing 
and  rcpassmg  any  number  of  times  through  the 
said  toll  gate  or  toll  bar  at  Dunham  Bridge  afore- 
said, he  the  said  William  Cockett  having  previously 
paid  the  sum  of  Id.  for  toll,  contrary  to  the  stat. 
11  Geo.  4,  c.  Ixvi.,  and  the  rules  and  regulations 
made  thereunder,  was  heard  and  determined,  the 
said  parties  respectively  being  then  present,  and 
upon  such  hearing  the  appellant  was  duly  convicted 
of  the  said  offence,  and  the  justices  adjudged  him 
for  his  said  offence  to  forfeit  and  pay  the  sum  of 
6<!.  to  be  paid  and  applied  according  to  law,  and 
also  to  pay  to  the  said  respondent  the  sum  of 


II.  12».  6d.,  for  his  costs  in  that  behalf;  and  if  the 
said  several  sums  should  not  be  paid  forthwith, 
they  ordered  that  the  same  should  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the 
said  appellant,  and  in  debult  of  sufficient  distress 
they  adjudged  the  said  appellant  to  be  imprisoned 
in  the  nouse  of  correction  at  Kirton  in  the  said 
parts,  and  there  kept  to  hard  labour  for  the  space 
of  seven  days,  unless  the  said  several  sums  and  all 
costs  and  charges  of  the  said  distress,  and  of  the 
commitment  and  conveying  of  the  said  appellant 
to  the  said  house  of  correction,  should  be  sooner 
paid. 

And  whereas  the  applicant  being  dissatisfied 
>vith  this  determination  upon  the  hearing  of  the 
said  information  as  being  erroneous  in  point  of 
law,  had  in  pursuance  of  sect.  2  of  the  said  statute 
of  20  &  21  Vict  c.  43  duly  applied  to  the  justices 
in  writing  to  state  and  sign  a  case,  setting  forth 
the  facts  and  grounds  of  such  determination  for 
the  opinion  of  this  court,  and  had  duly  entered 
into  a  recognisance  as  required  by  the  said  statute 
in  that  behalf. 

Therefore  the  said  justices  in  compliance  with 
the  said  application,  and  the  provisions  of  the  said 
statute,  and  by  consent  of  the  said  parties,  stated 
and  signed  the  following  case : 

The  Act  11  Geo.  4,  c.  Ixvi,  contains  the  following 
provisions : 

By  clause  69,  that  aa  soon  as  the  said  bridge  shall  be 
made  fit  for  the  passage  of  carriages,  horses,  cattle,  ud 
passengers,  it  ehall  and  ma;  be  lawful  for  the  said  com- 
pany,  or  the  committee  of  majiagement,  or  the  collector, 
to  be  appointed  by  the  said  company  or  committee,  or  by 
any  lessee  or  lessees  of  the  tolls  from  time  to  time,  andat 
all  times  hereafter,  to  demand,  collect,  and  receive,  before 
any  horses,  beasts,  cattle,  carriages,  or  foot  pasgengen, 
shall  be  permitted  to  pass  over  the  said  bridge,  or  through 
any  gate  to  be  erected  by  virtue  of  this  Act  across  tie 
approaches  thereto,  snch  tolls  as  the  said  company  absJl 
from  time  to  time  think  proper,  not  exceeding  the  reapeo- 
tive  sums  following,  that  is  to  say : 

Tolls  (amongst  others).  For  every  foot  passengra, 
except  the  person  employed  in  driving  any  waggon,  ciirt, 
or  other  such  like  carriage,  the  sum  of  one  penny. 

By  clause  70,  Provided  always,  and  it  is  fortlier 
enacted  that  no  more  than  one  fml  toll  ehall  be  taken  for 
or  in  respect  of  the  same  horses,  beasts,  or  cattle  in  uj 
one  day  for  passing  and  repassing  any  nomber  of  tiniM 
through  the  said  toll  gate  or  toll  bar  to  be  erected  by 
virtue  of  this  Act. 

By  clause  84,  And  be  it  farther  enacted  that  if  iv 
dispute  or  disputes  shall  happen  respecting  the  demaoo- 
ing,  or  taking,  or  the  payment  of  toll,  or  about  the 
amount  of  the  toll  due,  or  the  charges  of  making,  keep- 
ing, or  selling  any  distress  for  the  recovery  of  the  sskI 
toUs,  snch  dispute  shall  bo  settled  and  determined  b/ 
some  jnstice  of  the  peace  for  the  said  county,  liberty,  or 
place,  in  which  respectively,  snch  dispute  or  dispute 
shall  happen,  who,  upon  application  made  to  him  for  tint 
purpose,  shall  examine  the  matter  on  the  oath  of  the 
parties  or  other  witness  or  witnesses  (which  oath  sceb 
justice  is  hereby  authorised  to  administer),  and  sbsll 
determine  the  amount  of  the  tolls  due,  and  other  matter 
in  dispute  between  the  parties,  and  may  also  awsrd  ioeii 
costs  and  charges  to  either  party  as  to  the  said  jastkK 
shall  appear  right  and  proper ;  all  which  costs  and  chargn 
shall  and  may  De  levied  and  recovered  in  case  of  noo-pej- 
ment  tliereof  forthwith  by  distress  and  sale  of  the  goow 
and  chattels  of  the  person  or  persons  awarded  or  dinctes 
to  pay  the  same  by  warrant  under  the  haAd  lai  leM 
of  anSh  justioe,  rendering  the  overplus,  if  any,  wa 
demand,  after  deducting  the  costs  and  ohaigaa  otiinnjl 
such  distress  and  sale  to  the  person  or  penoMiM* 
gfooda  and  chattels  shall  have  been  so  dirtriiliMMl  '"ilWJ 

By  clause  85,  Collectors,  Ac.,  are  not  to  be  deMMav 
competent  witnesses  in  any  dispute,  snit,  or  VUfmti 
touohing,  or  in  anywise  relating  to  the  sara  toBi;        .. 

By  clause  SeTrhat  it  ahaU  be  Uwftal  for iir»JP 
company,  and  they  are  hereby  empomnl  SmmW 
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to  time  to  lessen  or  redaoe  all  or  any  of  the  tolls  by 
this  Act  i^nted,  and  for  Bach  time  or  times  as  they 
the  said  company  sbidl  think  proper,  and  from  time  to 
tiOie  afterwards  to  advance  any  of  the  tolls  so  lessened 
or  reduced  to  any  sum  or  sums  of  money  not  exceeding 
the  respectiTe  tolls  granted  by  this  Act :  Prorided 
always  that  it  shall  net  be  lawful  for  the  said  com> 
pany  to  lessen  or  reduce  the  said  tolls  or  any  of  them 
without  the  oonsent  of  three-fourths  in  value  of  the 
creditors  on  the  said  tolls  respectively;  and  no  toll 
shall  be  lessened,  reduced,  or  advanced  tuiless  at  a  meet- 
ing of  the  said  company,  of  which  twenty-one  days'  public 
notice  shall  be  given. 

By  clause  88,  The  tolls  may  be  leased. 

By  clause  90,  That  all  and  every  toll  collector,  being 
lessee  of  the  said  tolls,  or  appointed  either  by  any  such 
lessee  or  lessees,  or  by  the  said  company  or  committee 
of  management  to  collect  the  tolls  by  this  Act  granted, 
shall  and  he  is  hereby  required  to  place  his  christian  and 
surname,  painted  on  a  board  in  legible  characters  in  the 
front  or  some  other  conapicnons  part  of  the  toll  house  or 
toll  gate,  immediately  on  his  coming  on  duty  ....  and 
ebolf  continue  the  same  so  placed  during  the  whole  time 
he  shall  be  upon  such  duty ;  and  every  such  collector 
shall  place  or  cause  to  be  placed  on  the  front  of  the  toll 
house  or  toll  gate  at  which  such  collector  shall  be  sta- 
tioned, the  board  hereinbefore  directed  to  be  provided, 
containing  the  usnal  name  of  the  bridge,  and  of  the  toll 
gate  whereon  the  board  shall  be  fixed,  and  also  the  list 
of  the  .tolls  payable  at  such  bridge  or  gate ;  and  if  any 
collector  of  the  said  tolls  shall  not  place  such  boards 
respectively  as  aforesaid,  and  keep  the  same  there  during 
the  time  aforesaid,  or  shall  demand  or  take  a  greater  or 
less  toll  from  any  person  than  he  shall  be  anthorised  to 
do  by  virtue  of  this  Act,  or  of  the  orders  and  resolutions 
of  the  company  or  committee  of  management,  made  in 
pursuance  thereof,  or  shall  demand  and  take  a  toll  from 
any  person  or  persons  who  shall  bo  exempt  from  the  pay- 
ment thereof  and  claim  such  exemption^  or  shall  refuse 
to  permit  or  suffer  or  shall  in  anywise  hinder  any  person 
or  persons  from  reading  such  boards  respectively,  or 
shall  refuse  to  tell  his  christian  or  surname  to  any  per- 
son or  persons  who  shall  demand  the  same  on  having 
paid  the  said  tolls  or  any  of  them,  or  shall  refuse  to  give 
a  ticket  denoting  the  payment  of  toll,  or  shall  in  answer 
to  such  demand  give  a  false  name  or  names,  or  upon  the 
le|;al  toll  being  paid  or  tendered  shall  nnneoessajily  de- 
tain or  wilfully  oostruct,  hinder,  or  prevent  any  horse, 
beast,  cattle,  carriage,  or  passenger  from  passing  over 
the  said  bridge  or  through  the  said  toll  gate,  or  shall 
make  use  of  any  sonrrilons  or  abusive  language  to  any 
proprietor,  treasurer,  olerk,  surveyor,  or  other  o6Soer,  or 
any  passenger  or  passengers,  then  and  in  every  such  case 
every  such  toll  collector  shall  forfeit  and  pay  an^  sum 
not  exceeding  51.  for  every  such  offence,  as  the  justice  or 
justices,  before  whom  the  information  shall  be  laid,  shall 
adjudge,  to  be  recovered  and  applied  as  hereinafter  men- 
tioned. 

By  daose  104,  That  if  an^  person  shall  think  himself 
or  herself  aggrieved  by  anything  done  in  pursnanoe  of  this 
Act  (except  in  such  cases  where  the  final  determination 
is  directed  hj  this  Act),  and  for  which  no  particular 
method  of  rdief  hath  been  hereby  appointed,  such  person 
may  appeal  to  the  instioes  of  the  peace  at  any  general  or 
qoartm  sessions  of  the  peace  to  be  holden  in  and  for  the 
county  or  parts  in  which  the  cause  of  complaint  shall 
arise. 

The  foUowing  facts  were  proved  and  found  by 
the  justices : 

That  the  said  bridge  had  been  erected  and  built 
about  thirty-seven  years. 

That  the  company  (called  the  Dunham  Bridge 
Company)  on  the  completion  of  the  said  bridge 
opened  the  same  for  the  accommodation  of  the 
public,  and  by  their  agents  entered  into  the  receipt 
of  the  tolls  on  their  own  account,  and  so  continued 
to  receive  them  for  upwards  of  a  year. 

That  the  said  company  has  since  then  let  the 
said  tolls  on  lease ;  out  on  two  subsequent  occa- 
sions it  has  been  in  receipt  of  the  tolls  on  its  own 
account. 

That  on  the  opening  of  the  bridge  for  trafSc,  a 


toll  board  with  a  list  of  the  tolls  was  hung  up  at 
the  entrance  of  the  bridge,  such  list  being,  in  fact, 
a  copy  of  the  list  of  the  maximum  amount  of  tolls 
authorised  by  the  Act;  but  the  said  board  con- 
tained no  reference  to  the  exemption  from  toll 
under  the  Act. 

That  the  company  had  let  the  tolls  arising  and 
becoming  payable  under  the  said  Act  to  the  pre- 
sent lessees  for  two  previous  separate  terms,  and 
lastly  for  a  third  term  as  and  from  the  18th  April, 
1871,  for  three  years,  at  227/.  per  annum,  to  three 

Sjrsons,  named  Thomas  Bower,  John  Kichard 
ower,  and  Enoch  Blackboume.  By  the  indenture 
of  lease,  the  bridge,  the  toll  house,  "  and  all  and  all 
manner  of  tolls  whatsoever  arising  or  to  arise  and 
become  payable  during  the  continuance  of  the  term 
hereby  demised  at  the  said  toll  bar  or  toll  gate 
respectively,  by  virtue  of  the  said  recited  Acts  of 
Parliament,"  were  demised  to  the  said  lessees. 

That  the  said  company  and  their  lessees  from 
the  opening  of  the  said  bridge  to  the  time  alleged 
in  the  said  information,  demanded  one  penny  for 
each  passenger  for  passing  and  repassing  any 
nimiber  of  times  in  one  day,  and  no  more  than  one 
penny  has  ever  been  charged  by  the  said  company 
during  the  three  separate  terms  when  the  said 
company  was  in  receipt  of  the  said  tolls  on  its  own 
account. 

Tha;t  at  the  time  stated  in  the  information  the 
appellant  demanded  and  claimed,  as  of  right,  one 

Eenny  of    the  respondent  for  passing  over  the 
ridge,   namely,  both  in  passing,   and  a  second 
penny  for  repassing. 

It  was  contended  on  the  part  of  the  appellant 
that  he  was  of  right  entitled  to  levy  a  toll  of  one 
penny  on  each  passenger  for  each  time  he  might 
pass  over  the  bridge  through  the  toll  bar  or  toll 
gate  erected  across  the  approach  to  such  bridge ; 
that  the  tolls  set  out  in  the  Act  of  Parliament,  and 
specified  on  the  toll  board,  entitled  him  to  do  so ; 
and  that  there  being  an  exemption  in  favour  of  the 
same,  horses,  beasts,  or  cattle  in  any  one  day  pass- 
ing and  repassing  any  number  of  tiroes  through 
the  said  toll  gate  or  toll  bar,  and  not  in  favour  of 
foot-passengers,  duly  entitled  him  to  such  toll ;  and 
that  the  justices  mid  no  jurisdiction  under  that 
form  of  summons  to  determine  the  question,  as 
the  appellant  claimed  the  toll  as  a  matter  of 
right. 

The  respondent  contended  that  the  appellant 
was  only  authorised  to  levy  such  tolls  as  tne  said 
company  should  from  time  to  time  think  proper, 
and  not  the  tolls  mentioned  in  the  Act ;  that,  al- 
though ho  was  bound  to  admit  that  the  board  was 
evidence  of  the  tolls  leviable,  yet,  as  the  board  was 
silent  as  to  the  exemptions  under  the  Act,  it  was 
only  reasonable  to  suppose  that  exemptions  made 
by  the  company  were  also  omitted. 

It  was  also  stated  on  behalf  of  the  respondent, 
and  admitted  by  the  appellant,  that  there  is  not 
in  existence  any  minute  of  the  company  either 
adopting  the  table  of  tolls  in  the  Act,  or  making 
any  other  table.  The  respondent  therefore  con- 
tended that  the  fact  of  the  company  and  its 
lessees  having  for  so  many  years  exempted  foot 
passengers  from  more  than  one  payment,  must 
be  taken  as  evidence  of  the  company  having  made 
such  an  exemption  when  framing  their  table  of 
tolls,  and  that  the  appellant  by  having  demanded 
a  second  toll  had  contravened  the  Act  of  Parlia- 
ment. 
The  jnstioea  being  of  opinion  that  the  84th  sec- 
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tion  of  the  Act  gave  them  ti.ithoiity  to  Bcttlo  <lis- 
putes  witl>  regaitl  to  the  tolU,  overruled  tl»o  ap- 
pelhmt's  objection  to  their  jurisdiction;  and  they 
\te-\ii  ol' opinion  that  the  coiiiiMHiy  in  inal<iiig  their 
scale  of  tolls  exempted  foo:  jKKs.-engcrs  from  pay- 
ing toll  for  pjussiiig  or  re;  a-siiig  any  iiundwr  of 
times  after  tho  fii-st,  and  they  gave  their  detornii- 
luitiou  in  manner  afore.said. 

The  tjue^liir.s'  for  iLo  opinion  of  the  court  were: 
first,  whether  tho  justices  had  any  jjower  to  do- 
tcrniino  the  quciition  under  the  said  summons,  as 
the  lessees  claimed  the  toll  as  a  matter  of  right, 
tho  ((Hcstion  being  ouo  of  law  ;  sec-ondly,  whether 
tlie  lessees  were  ontitldl  under  the  circiim.stances 
to  chiim  a  jx-nny  each  time  every  foot  passenger 
])os«-cd  or  ix"pus»;ed  over  tho  saiil  brMgo,  and 
■whether  the  justices  wero  right  in  convicting  the 
appellant. 

If  tbo  court  .«hould  bo  of  opinion  that  tho  said 
conviction  was  legally  and  pnijKjrly  n;iule,  and  tho 
apiK'Uant  is  liable  ns  aforesaid,  then  the  said  con- 
viction is  to  stand ;  bat  if  tho  court  should  be  of 
opinion  uthcrwi.-c,  then  the  said  inforioatiou  is  to 
be  dismissed. 

C'we  for  appc'.lant. — This  was  a  matter  wliich 
ought  to  have  been  determined  by  arbitration 
under  clause  84',  and  not  u|)on  an  information 
uni'cr  clause  00.  It  may  be,  that  upon  a  claim  for 
cxcossivo  toll,  after  the  determination  of  a  justice 
under  clause  Hi,  a  collector  may  bo  convicted  sum- 
marily. Here,  however,  there  had  been  no  such 
determination,  and  the  IxDiiifide  claim  of  right  by 
the  appellant  was  sufficier.t  to  oust  the  jui-isdiction 
of  the  ju»ticcB  npou  a  summons.  Also  there  v>-as 
no  ovidence  of  any  resolution  or  meeting  of  tho 
bridge  committee,  both  of  which  are,  by  clause  HH, 
necessary  preliminaries  to  any  altenitlon  of  tho 
tolls  from  thoso  pi'ovided  by  the  Act.  [Black- 
liVBN,  J. — The  justices  have  found  as  a  fact  that 
this  alteration  was  made,  and  wc  caniiot  upset 
their  fitHliug,  unloss  wo  consider  that  there  was  no 
evidence  to  supp.ort  it.] 

J.  ir.  ildlufior  respondent. — Unless  the  ja.«ttce3 
had  jurisdiction  under  clause 90  to  hear  and  decide 
this  information,  they  bud  no  )x>wer  to  state  this 
case,  nor  oould  the  appellant  in  any  way  tako  tho 
opiuioa  of  this  court.  By  Jervis's  Act,  20  &  21 
Vict.  c.  43,  8.  2,  "  After  tho  hearing  and  determi- 
nation by  a  justice  or  justices  of  tho  peace  of  any 
information  or  complaint,  which  ha  or  they  liave 
power  to  detcjTftin©  m  a  fiainmaiy  way,  by  any  law 
now  in  ibrce  or  hereafter  to  bo  nukde,  either  party  to 
the  proceeding  before  the  said  justice  or  justices 
may,  it  dissatisfied  with  the  said  determination,  as 
being  erroneous  in  point  of  law,  apply  in  writing, 
within  three  days  aktor  tho  same,  to  the  said  justice 
or  justices,  to  state  and  sign  a  case,  setting  forth 
the  facts  and  the  grounds  for  such  determination, 
for  the  opinion  thercoa  of  one  of  tho  Superior 
Courts  of  law,  to  be  named  by  the  party  applying" 
If,  therefore,  the  justices  have  exceeded  their  juris- 
diction, tliis  court  cauuol  review  their  decision: 
Fhnmoiia*  v.  Ovm-ien-t  aj  Biahupswcarinmith  (27 
L.  J.,  M.  C,  47).  [Lush,  J.^Cases  are  continually 
stated  with  tho  object  of  raising  the  question  of 
the  justices'  jurisdiction.]  By  elause  84  of  the 
local  act,  the  justice  sltall  determine  a  dispute 
brought  before  him  under  that  provision,  and  such 
dcteriuiuation  is  exoeptcd  in  clause  104  from  the 
provision  for  appeal  to  quarter  sessions. 

Caee  not  heard  in  reply. 

BiACkBCJtx,  J. — In  this  case  one  or  two  queetions 


depend  upon  the  constroctiou  of  the  local  Aft  ro 
I'en-cd  to,  but  the  main  point  upon  which  our  deci- 
sion is  required  is,  whether  this  proceeding,  which 
is  clearly  a  summary  conviction  under  the  90th 
section,  was  rightfully  adopted  by  tho  justices  under 
tho  circumstances.  Now  if  that  cectiun  stood 
a!one,  we  should  have  first  to  apply  tho  graieral 
jirinciplc  that,  in  cnses  which  are  ronderc<l  liitbte  to 
tho  summary  jurisdiction  of  justice.',  a  btitd  fi-k 
claim  of  right  on  the  defendant's  {Kir:  in  sufficient 
to  oust  the  jurisdiction.  The  Legislature  has 
i  thought  lit  not  generally  to  trust  such  a  tribunsi 
,  with  (|Uostions  of  title,  which  its  members  are  not 
I  accustomed  to  deal  with.  There  are  no  doubt  cer- 
,  tain  cases  concc:n:ng  which  the  sammary jurisdic- 
tion grantca  by  statute  would  bo  ino]H>rative,  nu* 
less  the  justices  assume  power  to  investigate  ques- 
1  tions  of  tillo ;  for  instance,  tho  case  of  an  encroach- 
ment under  the  Highway  Arts,  which  we  luivo  often 
,  held  to  be  with  n  the  jurisdiction  of  justices, 
although  a  question  of  title  only.  Had  sect.  90 
stood  alone,  tlioro  might  too  ba'.'o  b^on  difficulties 
as  to  its  interpretation  ;  but,  in  my  opinion,  they 
[  need  not  now  bo  considered ;  for  Itere,  by  this  Act, 
a  peculiar  tribunal  is  appointed  for  tho  particaUr 
}nirposc  of  settling  all  disputes  of  this  kind,  and 
wo  ai'o  Ixnmd  to  i'o;ul  tho  whole  Act  together.  The 
justices  should,  I  think,  hare  decided  not  to  bear 
this  caso  upon  tho  information  befuro  tbom;  they 
!  should  have  said,  as  objection  is  t:ikon  to  our  sum- 
mary  jurisdiction,  we  are  lx>andat  all  events  to 
consider  whether,  under  the  provisions  of  the  Act, 
'  this  dispute  between  tho  parties  cannot  be  other- 
I  wise  determine<l.  Thoy  might  have  dismissed  this 
cliargc  against  the  collector,  and  suggested  an  ap- 
I  ]>licntion  by  tho  respondent  in  pnt'siwuce  of  sect 
I  84,  not  against  the  collector,  but  against  the 
I  lessees.  Tho  justices  here  seem  to  hare  thought 
con-cctly,  that  they  IhuI  jnrisdiction  to  de- 
termine this  question  of  title  under  that  sec- 
tion ;  and  they  wei-e  incorrect  in  thinking,  upon  the 
whole  Act  considered  together,  that  they  had  * 
summoi-y  jurisdiction  under  sect.  iK),  after  (he 
objection  taken  by  the  appelhuiE.  Tbcy  mode  » 
nnstakc  in  a  matter  of  law,  and  tho  infornmdoD 
ought  to  havo  been  discharged.  On  the  other 
points  discussed,  it  is  not  neces^iary  that  we  shoald 
express  au  opinion ;  b  t,  for  tho  futture  guidance  of 
tho  justices  and  the  parties  interested,  wo  msy 
mention  our  opinion  that,  under  sect.  104,  there  is 
given  on  appeal  to  quarter  sessions  from  an  order 
made  under  sect.  84.  It  appears  that  for  forty 
years  a  toU  was  never  demanded  from  a  fost 
passenger  twice  in  the  same  day,  and  the  jastKts 
concluded  from  that  fact  that  the  bridge  company 
must  havo  formally  resolved  not  to  levy  double 
tolls  from  a  passenger  in  one  day.  It  is  not  nccea- 
sary  for  us  to  allude  to  this  point,  but  wc  may  «* 
well  say  that,  although  non-user  for  so  long  a  tiew 
was  evidence  to  create  a  strong  impression  of 
a  formal  exemption,  yet  it  was  not  conclnsive. 
AVimt  wc  desire  to  intimate  is,  that  this  fact  sboold 
be  considered  as  evidence  only.  These  renwite, 
however,  are  to  bo  taken  as  ohitei:  Our  decision 
is,  that  tho  justices  should  have  dismissed  tbia 
iuforraatioii.  ,    . 

Lisii,  J. — I  om  of  the  samo  opinion.  T^j*^ 
not  an  order  under  scot.  84,  but  n  conviction  u"*' 
sect.  90.  If  the  later  section  had  stood  alone,  it 
would  have  given  th«  jostices  authority  to  deaoe 
the  toll  due  from  the  respondent,  and  ^ven  w 
convict  the  appellant  for  making  a  mistaken  bat 


Digitized  by 


Google 


Feb.  3,  1872.] 

THE  LA.W  TIMES  REPORTS.            [Vol.  xxv.,  N.  S.-829 

QB.] 

DtDLEY  U.Niox  (apps.)  V.  Wolverhampton  Usios  (lesps.)                         [Q.  B. 

innocent  demand.  Bat  as  sect.  84  expressly  pro- 
vides  fur  tlie  Kettlement  of  boiui  fide  disjiutes, 
sect.  W)  must  have  been  intended  to  treat  of  acts 
vbich  are  of  the  nature  of  offences. 

Ql'aik,  J. — I  am  entirely  of  the  same  opinion. 
Jfulgmctit  for  appellant. 

Attorneys  for  appellant,  Swann  and  do. 

Attorneys  for  reopondeut,  Scott  and  Co. 


TIturtday,  Jan.  25. 
Dudley  Ukios  (apps.)  v.  Wolvbeuamptox  Uxion 

(reaps.). 
Union  extending  into  several  jurisdictions — Court  of 
itppealfrom  order  of  retnovalr-^Poor  Law  Ainond- 
menl  Act  1867  (30  .j-  31  Vict.  c.  106),  «.  27. 
By  »('(•/.  27  (if  the  I'oor  Law  Aniendment  Act  18C7, 
"tchcrea  union  extends  into  several  distinct  juris- 
dictions, every  inatter,  act,  charge,  or  comphiint  by 
which  the  guardians  thereof  are  affected  or  in 
which  they  have  any  interest,  shall  for  the  purpose 
of  jurisdiction  he  deetncd  to  arise  or  ceiet  equally 
throughout  the  tinion ;" 
Held,  that  the  appellate  jurisdiction  from,  an  order 
of  removal  nnder  this  section  is  the  sanui  as  ilutt 
nnder  which  the  order  is  made;  and  it  does  not 
depend  upon  tite  place  from  which  tif  removal  is 
ordered. 

Bosanqnef,  last  term,  obtained  a  rule  nisi,  caHinK 
upon  the  justices  in  and  for  the  county  of  Stafford 
to  show  cause  why  a  writ  of  maudainus  should  not 
issue  directed  to  thora,  commanding  them  to  enter 
or  cause  to  be  entered  continuances  from  session  to 
session  to  the  next  general  quarter  sessions  of  the 
jK-acc  in  and  for  the  said  county,  ufwn  the  appeal 
of  the  guardinns  of  the  jioor  of  the  Dudley  union 
against  an  order  under  the  hands  and  «cals  of  two 
of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  borough  of  Wolverhampton  for  the  removal  of 
Anna  Maria  llndge  and  her  three  children  from 
and  out  of  the  Wolverhampton  union  into  thu  said 
Dudley  union,  and  at  such  next  general  quarter 
sessions  of  the  peace  to  hear  und  determine  the 
merits  of  the  said  appeal. 

It  appeared  from  the  affidavit  of  the  clerk  to  the 
guardians  of  the  Dudley  union,  upon  which  the 
rule  was  obtaiued,  that  all  preliminary  requisites 
to  entitle  the  appellants  to  have  the  appeal  from 
the  said  order  of  removal  heard  by  the  justices  of 
St.-iffordshiro  at  the  last  October  quarter  sessions, 
Imd  been  •complied  with;  that  when  the  appeal 
accordingly  came  on  to  be  heard,  the  respondents 
admitted  that  the  appellants  were  entitled  to  Iiave 
judgment  given  in  their  favour  upon  the  said 
appeal,  if  the  said  court  of  quarter  sessions  bad 
any  jurisdiction  to  hear  such  appeal.  The  said 
court  declined  to  hear  the  appeal  on  the  ground 
that  they  liad  no  jurisdiction  to  entertain  it,  because 
the  appeal,  under  the  circumstances,  ought  to  have 
been  made  to  the  quarter  sessions  for  the  borough 
of  Wolverhampton. 

The  whole  of  the  Wolverhampton  Union  is  in 
the  county  of  Stafford,  and  it  includes  several 
parishes  and  townships,  and  among  others  the 
parish,  (within  which  is  the  borough)  of  Wolver- 
hampton, and  the  township  of  Bilston.  The  whole 
of  the  township  of  Bilston  is  in  the  county  of 
Stafford,  and  no  part  of  it  is  within  the  borough 
of  Wolverhampton.  The  borough  of  Wolver- 
hampton has  »  recorder  and  a  separate  quarter 
sessions    of    the   peace.    The    last    Michaelmai 


sessions  of  Staffordshire  took  place  before  those  of 
the  borough  of  Wolverhampton. 

The  paupers  were  in  the  township  of  Bilston  at 
the  time  the  order  of  removal  to  the  appellants' 
union ;  but  the  order  was  made  by  the  justices  of 
Wolverhampton,  within  the  borough  of  Wolver- 
hampton. 

Matiliews,  Q.C.  and  Jclf,  on  behalf  of  the  appel- 
lants, showed  cause  against  the  rule. — ^By  the 
Poor  Law  Amendment  Act  1867  (30  &  31  Vict. 
0.  106,  8.  27,  "  Where  a  uition  extcuds  into 
several  distinct  jurisdictions,  every  matter,  act, 
charge,  or  complaint,  by  which  the  guardians  thereof 
are  affected,  or  in  which  they  have  any  interest, 
shall  for  the  purpose  of  jurisdictiou  be  deemed  to 
arise  or  exist  equally  throughout  the  union."  The 
earliest  provision  on  the  subject  is  in  sect.  6  of 
8  &  9  Will.  3,  c.  30,  "  The  appeal  against  any  order 
for  the  removal  of  any  poor  {)eri>on  from  out  of 
any  parish,  township,  or  pliice,  shall  be  had,  prose- 
cuted, and  determined,  at  the  general  or  quai-ter 
sessions  of  the  peace  for  the  county,  division,  or 
riding,  wherein  the  parish,  township,  or  place,  froai 
whence  such  )K>or  person  shall  be  removed,  doth 
lie,  and  not  elsewhere ;  any  former  law  or  statute 
to  the  contrary  thereof  iuanywise  notwithstanding." 
That  provision  was  held  in  Ecg.  v.  Salisbury 
(2  Q.  B.  72),  and  four  following  cases,  to  have  been 
repealed  by  the  Municipal  Corporation  Act  1835 
(5  &  6  Will.  4,  c.  76,  s.  105) ;  by  which  section 
the  recorder  of  every  borough  shall  hold  "  a  court 
of  quarter  sessions  of  the  peace  in  and  for  snch 
borough,  of  which  court  the  recorder  of  such 
borough  shaJl  sit  as  the  solcjudge ;  and  such  court 
of  quarter  se^^sions  of  the  pence  shall  be  a  court  of 
record,  and  shall  have  cognisance  of  all  crimes, 
offences,  and  matters  whatsoever  cognisable  by 
any  court  of  quarter  sessions  of  the  peace  for  coun- 
ties in  England ;  and  the  eaid  recorder  shall  have 
power  to  do  all  things  necessary  for  exercising 
such  jurisdiction,  notwithstanding  his  being  sudi 
sole  judge,  as  fully  as  any  such  la-tt-mentioned 
court,"  except  with  respect  to  county  rates  and 
liquor  licenses.  In  a  later  case,  Iteg.  v.  The 
Recorder  of  Liverpool  (16  Q.  B.  1070),  Lord  Camp- 
bell, in  referring  to  this  section,  said,  "Ivie 
statute  makes  the  place  of  appeal  deiiend  not  u[)an 
the  place /or  which  the  justices  octca,  but  upon  the 
place  m  which  thev  acted." 

Powell,  Q.C.  and  Uosanquet,  for  the  respondents, 
supported  the  rule. — Sect.  27  of  the  Poor  Law 
Amendment  Act  1867  relates  only  to  the  original 
jurisdiction  in  such  matters  as  these,  and  makes  no 
provision  for  appellate  jurisdiction.  It  is  neces- 
sary, therefore,  to  look  at  the  earlier  law ;  and, 
although  the  Municipal  Corporations  Act  1835  has 
restored  to  borough  recorders  the  appellate  juris- 
diction for  matters  within  their  borough,  whioli 
was  taken  away  by  the  Act  of  1697  from  borough 
justices,  it  does  not  give  them  jurisdiction  in 
matters  O'-tsido  their  boroughs.  Appeals  to 
quarter  sessions  are  entirely  creatures  of  statute; 
and  the  only  Act  which  provides  conoerning  the 
particuLir  eessions  to  which  appeals  must  be  mado 
IS  the  8  &  9  Will.  3,  c.  30,  which,  by  sect.  6, 
requires  the  appeal  to  be  prosecuted  and  deter- 
mined at  the  sessions  for  the  county,  division,  or 
riding  wherein  the  parish,  township,  or  place 
from  whence  such  poor  person  shall  be  removed, 
doth  lie.  To  the  extent  of  defining  which  is  the 
proper  sessions  for  the  appeal,  this  section  cannot 
DC  said  t  o  have  been  repealed  by  subsequent  legisla- 
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tion.  Indeed,  it  cannofc  have  been  altogether 
repealed,  for  without  it  there  is  no  cxpres-s  pro- 
vision for  an  appeal  to  sessions  at  all.  [Cockburs, 
C.J.— By  the  Union  Chargeability  Act  1865  (28  & 
29  Vict.  c.  7i')  the  word  "union"  must  be  read 
instead  of  the  words  "  parish,  township,  or  place," 
in  the  Act  of  Will.  3.]  The  whole  union  is  here 
in  the  county  of  Stafford ;  and  that  part  of  it  from 
whence  the  paniwrs  were  removed  is  not  in  the 
borough  of  Wolverhampton. 

CofKBURN,  C.J. — To  my  mind  this  is  a  clear 
case,  and  I  have  no  doubt  the  rule  should  be  dis- 
charged. It  is  plain  that  when  guardians  fix  the 
jurisdiction  under  which  they  obtain  an  order  of 
removal,  they  fix  also  the  appellate  jurisdiction  for 
reviewing  the  order.  It  seems  to  me  to  be  unne- 
cessary to  di.^cuss  the  old  law,  further  than  to 
consider  what  was  the  state  of  the  legislation  on 
the  subject  at  the  time  of  the  Poor  Law  Amend- 
ment Act  1807.  By  the  Municipal  Corporations 
Act  18;i5  the  law  stood  thus :  Whenever  a  ques- 
tion arose  upon  the  removal  of  a  pauper  from  a 
parish  in  a  borough  having  a  recorder,  the  appeal 
must  go  to  the  recorder,  and  not,  as  by  the  Act  of. 
Will.  3,  to  the  county.  By  the  Act  of  1867,  where 
a  union  extend.s  into  several  distinct  jurisdictions, 
every  matter  affecting  the  guardians  shall,  for  the 
purpose  of  jurisdiction,  be  deemed  to  arise  or  exist 
equally  throughout  the  union.  It  is  plain  that  the 
Legislature  intended  that  a  matter  happening  in 
any  parish  of  a  union  should  be  treated  as  if  it 
happened  in  any  other  parish.  It  was  contended 
that  the  whole  union,  being  thus  subject  to  any 
jurisdiction  existing  in  it,  it  was  open  to  a  party 
aggrieved  to  appeal  from  the  jurisdiction  under 
which  the  first  order  was  made  to  any  other  juris- 
diction existing  over  the  union  ;  the  rule,  however, 
seems  to  be  that  the  appellate  jurisdiction  must  be 
that  which  relates  to  tne  place  where  the  original 
matter  arose ;  and  this  is  the  only  rational,  con- 
sistent, and  convenient  course  to  adopt.  In  the 
present  case,  at  all  events,  it  must  be  quite  as 
satisfactory  to  carry  this  appeal  to  the  learned 
recorder  of  Wolverhampton,  as  to  the  changing  and 
uncertain  tribunal  which  has  to  decide  appeals  to 
the  county  sessions. 

Blackburs,  J. — I  am  of  the  same  opinion.  In 
enacting  this  27th  section  of  the  Act  of  1867,  pro- 
bably the  Legislature  never  thought  of  the  tribunal 
for  an  appeal;  the  language,  however,  carries  the 
appellate  as  well  as  the  original  jurisdiction  in  its 
provision. 

Meixoe,  J. — I  am  of  the  same  opinion.  The 
respondents  seem  to  attach  to  the  statute  of  Will.3, 
an  importance  which  I  do  not  think  it  deserves. 
The  object  of  the  Union  Chargeabilty  Act  was  to 
place  each  union  in  the  same  position  as  a  parish 
occupied  before.  Formerly,  however,  the  justices 
of  the  county  only  had  jurisdiction  over  some  of 
the  parishes  of  unions  in  which  another  jurisdiction 
existed.  By  sect.  27  of  the  Act  of  1867  all  juris- 
dictions in  a  union  are  extended  over  the  whole 
union;  and  it  seems  to  roe  that  the  appellate  juris- 
diction is  fixed  by  the  original  jurisdiction  chosen. 

Lvsn,  J.— 1  have  felt  considerable  doubt  about 
this  matter;  but  so  much  inconvenience  would 
attend  upon  uncertainty  as  to  the  ap]>cllate 
tribunal,  which  would  be  the  consequence  if  the 
respondent's  arguments  were  to  succeed,  that  I 
have  concluded  that  the  only  reasonable  intention 
of  the  Legislature  must  be  that  bv  the  27th  section 
of  the  Poor  Law  Amendment  Act  the  appellate 


jurisdiction  is  the  same  as  that  under  which  the 
original  order  was  made.  Some  violence,  in  my 
opinion,  is  done  by  that  conclusion  to  the  provi- 
sions of  the  Act  of  Will.  3,  but  to  some  extent 
that  Act  has  been  repealed,  and  our  decision  is 
the  most  consistent  with  subsequent  legislation. 

Jtule  dtteharged. 

Attorneys  for  appellant.<(,  8.    W.  Johnwn,  for 
Brooke,  Robingon,  and  Co.,  Dudley. 

Attorneys  for  respondents,  Neal  and  Philpot  for 
n.  Lanyman,  Wolverhampton. 


COUBT  OF  COMMOXr  PLEAS. 

Bcportevl  by  H.  H.  BocKixo  and  R.  A.  Kiholixe,  Exin., 
B«rristets.»t.L««. 

Sattirdaif,  Nov.  18, 1871. 

RB6ISTRATI0X   APFBA.L. 

Ford  (app.)  v.  Boojj  (resp.). 
Hegiiiiration — Notice,  of  daim — "  Houge  " — Aaumi- 
meiU—&  Viet.  c.  18,  »«.  15  and  40 ;  Schedule  B, 
No.  6. 
B.  heing  eniltUd  to  he  registered  lu  rented  of  th 
occupation  of  a  house  in  E..of  the  clear  yearly 
value  of  not  less  than  101.,  served  upon  the  orer- 
aeera  a  notice  of  claim  in  the  form  given  by  the 
6   Vict.  c.  18,  Schedule  B,  No.  6,   in  the  third 
column  of  which  the  "nature  of  qHoHfictUiou" 
was  stated  to  be  "  House." 
E.  is  a  city  and  county  of  itself,  having  reserred 
rights  of  voting  as  freeholders  and  freemen  uuder 
2  Will.  4,  c.  45,  and  therefore  persons  posteitiiig 
freehold  property  are  entitled  to  vote  for  the  ci(y, 
and  the  overseers  of  the  parish  make  out  ttro  lifl', 
one  of  pei'soHS  entitled  to  vote  as  occupiers,  tlf 
other  of  persons  entitled  by  virtue  of  other  riyhit 
ejrcept  as  freemen : 
Held,  that  the  notice  was  sufficient,  or,  if  not  $»fi- 
cient,  that  the  revising  barrister  had  power  lo 
amend. 
Os  appeal  from  the  revising  barrister  for  the  city 
of  Exeter,  the  following  case  was  stated  i 

At  a  court  holden,  &c.,  Robert  Saunders  (Saani- 
clifft  claimed  to  have  bis  name  inserted  in  the 
occupiers'  list  for  the  parish  of  St.  David. 

Brutton  John  Ford  duly  objected  to  his  nwne 
being  so  inserted. 

It  was  proved  to  my  satisfaction  that  the  said 
Robert  Saunders  Gauniclifft  sent  to  the  overseers 
of  the  said  parish,  between  the  1st  and  26th  Aug., 
a  notice  of  claim  in  the  words  and  figures  foUoiriog : 
NoTic«  OF  Claim. 
To  the  Overseers  of  the  Parish  of  St.  Dsrid. 
I  hereby  give  yon  notice  that  I  claim  to  hare  my  iiwi* 
mserted  in  the  list  made  by  yon  of  persons  entitled  to 
vote  in  the  election  of  membon  for  the  city  of  Eietnv 
and  that  the  partionlars  of  my  qnalification  and  place  « 
abode  are  stated  in  the  colnmni  below. 
Dated  the  21st  Ang.,  1871. 


Christian  name 
and  surname  o( 
the  claimant  at 
foU  length. 


Bobart  Saonders 
OaanicUfft. 


Place  of 
abode. 


Saint 

DuTid's- 

bill. 


I  Street,  lane,  or  cft« 

I    pboe  in  the  FHi* 

Nature  of  I    where  the  r''*''*^ 

Qoaliflca-  i    is  situate,  and  aaa- 

Oon.  of  the  boose  <ifa9) 

when  the  ri^t*- 


pends  OB  pn^*^- 


Hoose.        Saint  SavUVUL 


Signed  B.  8.  OAininua<> 
It  was  proved  to  my  satisfiiction  tlwk  ttt^WW^ 
seers  duly  published  a  list  of  persons  i  "  '~' 
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have  their  names  inserted  in  the  lists  as  required 
by  6  Vict.  c.  18,  s.  15,  in  which  the  uamca  and 
qualifications  of  the  clfiimants  appear  precisely  as 
tney  are  set  forth  in  their  respective  notices  of 
claim. 

It  was  also  proved  to  my  satisfaction  that  the 
said  Hobert  Saunders  Gaunicliff  t  was  on  the  31st 
July  last  past  entitled  to  have  his  name  inserted 
in  the  said  list  in  respect  of  the  occupation  of  a 
house  in  tlio  said  parish  of  the  clear  yearly  value 
of  not  less  than  lOi. 

Eseter  is  a  city  and  connty  of  itself,  having 
reserved  rights  of  voting  as  freeholders  and  free- 
men under  '2  Will.  4,  c.  45,  and  therefore  persons 
possessing  freehold  property  are  entitled  to  vote 
for  the  said  city,  and  the  overseers  of  each  parish 
make  out  two  lists,  one  consisting  of  persons  en- 
titled as  occupiers,  and  the  other  of  persons  entitled 
by  virtue  of  other  rights  except  as  freemen,  which, 
alter  being  revised  by  me,  are  amalgamated  into 
one  list  by  the  town  clerk,  forming  the  register  of 
voters  for  the  city. 

It  was  contended  on  the  part  of  the  objector, 
that  though  the  claimant  had  followed  the  fonn  in 
the  schedule  prescribed  by  the  Act,  he  had  in- 
sufficiently filled  it  up,  inserting  only  the  qualifi- 
cation and  not  the  nature  of  it  also,  and  that 
therefore  the  notice  of  claim  was  insufficient —that 
the  word  "  house  "  did  not  express  any  qualifica- 
tion known  to  the  law,  and  there  was  no  indication 
of  the  list  in  which  the  said  Robert  Saunders 
GaunicliiTt  claimed  to  have  his  name  inserted,  or 
whether  he  claimed  to  be  entitled  to  vote  as  owner 
of  a  freehold  house  or  as  occupier  of  a  bouse.  It 
was  further  contended  that  I  had  no  power  to 
amend  the  notice  of  claim  under  6  Vict.  c.  18, 
s.  40,  by  inserting  the  words  "  occupation  of." 

First,  because  that  would  be  giving  a  quahfi- 
cation,  and  not  merely  more  accurately  defining 
one  already  given,  "  house  "  being  no  qualification 
at  all ;  secondly,  because  the  said  section  only 
applied  to  the  lists  which  I  had  to  revise,  and  not 
to  the  list  of  claimants,  or  any  notices,  and  no 
alteration  of  the  published  list  of  claimants  could 
enable  me  to  hold  that  the  claimant  had  duly 
claimed  as  required  by  6  Vict.  c.  18,  s.  38,  before! 
could  insert  his  name  in  the  list. 

On  the  part  of  the  said  Robert  Saunders  Ganni- 
clifft,  it  was  contended :  First,  that  the  notice  of 
claim  being  in  the  form  given  by  the  Act  (6  Vict. 
c.  18),  was  sufficient,  although  it  did  not  ex- 
pressly state  on  which  list  the  said  Robert  Saun- 
ders Ganniclitft  claimed  to  be  placed  ;  secondly,  that 
the  nature  ofthe  said  Robert  Saunders  Gauniclifft's 
qualification  was  sufficiently  indicated  by  the 
notice  of  claim  ;  thirdly,  that  section  40  did  enable 
me,  if  necessary,  to  amend  the  list  of  claimants, 
and  that  the  claim  was  good,  and  he  relied  as  an 
authority  for  this  upon  the  case  of  Barlotv  v. 
Mum/ord  (Law  Rep.  2  C.  P.,  81),  and  the  cases 
therein  referred  to ;  fourthly,  that  any  description 
of  the  nature  of  the  qualification  in  the  notice  of 
claim  which,  if  it  haa  appeared  in  the  overseers' 
list,  I  should  have  corrected  into  a  correct  descrip- 
tion, was  sufficient,  in  support  of  which  he  relied 
on  the  authority  of  Eaden  v.  Cooper  (2  Lutw.  183 ; 
11  C.  B.  18),  and  that  in  an  occupiers'  list,  even  if 
"  house  "  were  insufficient  to  designate  tho  qualifi- 
cation as  being  ambigpious,  and  not  stating  whether 
it  meant  "  freehold  house "  or  "  house  as  occu- 
pier," yet  it  might  be  more  clearly  defined  accord- 
ing to  the  nature  of  the  qualification  which  it  was 


proved  to  have  been  intended  to  mean  if  the  in- 
formation was  supplied  to  me. 

I  held,  first,  that  the  form  of  the  notice  was 
sufficient,  being  that  given  by  the  Act,  and  no  one 
being  in  fact  required  to  place  his  name  upon 
either  list,  till  the  case  came  before  the  revising 
barrister;  secondly,  that  the  description  of  the 
nature  of  the  qualification  in  a  notice  of  claim  was 
sufficient,  if  it  was  such  that  I  should  (if  it  hod 
appeared  upon  an  overseers'  list  or  a  register  for  a 
county)  have  amended  it  under  6  Vict.  c.  18,  s. 
40  into  a  correct  description,  and  that  "  house  " 
was  a  description  which  I  should  have  been  justi- 
fied in  amending  into  "  occupier  of  a  house  "  under 
such  circumstances;  thirdly,  though  I  was  of 
opin'on  that  6  Vict.  c.  18,  s.  40  did  not  apply,  for 
the  reason  relied  on  by  the  objector,  I  held  that  I 
was  bound  by  the  authority  of  Barlow  v.  Miiinford 
to  hold  that  it  did  so  apply,  and  I  was  satisfied  that 
if  I  had  the  power  of  amendment,  I  ought  to  use 
it.  I  therefore  held  that  the  notice  of  claim  was 
sufficient,  and  inserted  the  name  of  the  said 
Robert  Saunders  Gauniclifft  in  the  said  list  of 
occnpiors. 

The  said  Bruttou  John  Ford  appealed  from  this 
decision. 

Under  similar  circumstances  I  inserted  in  tho 
list  of  occupiers  the  names  of  the  persons  whose 
names  are  given  in  a  schedule  marked  A  to  this 
case  annexed,  and  the  said  Bruttou  John  Ford  ap- 
pealed from  my  decision  thereon.  The  several 
appeals  depend  upon  the  some  decision  and  ought 
to  be  consolidated. 

Tho  question  for  the  opinion  of  the  court  is 
whether  tho  said  Robert  Saunders  Gauniclifft  duly 
claimed  to  be  placed  on  the  said  list,  I  having 
made  such  amendment,  if  any  were  necessary,  as  I 
had  power  to  do. 

If  the  court  shall  be  of  opinion  in  the  affirmative, 
the  list  of  voters  for  the  city  of  Exeter  is  to  re- 
main unaltered. 

If  the  court  should  be  of  opinion  in  the  negative 
the  names  of  the  said  Robert  Saunders  Gaunicliffb 
and  the  other  persons  mentioned  in  tho  said 
schedule  to  this  case  are  to  be  erased  from  the  said 
list. 

Kingdon,  Q.C.  for  the  appellant. — The  notice 
was  insufficient.  The  description  of  the  nature 
of  the  qualification  as  "house"  might  be  suffi- 
cient in  an  ordinary  borough;  but  in  a  borough 
where  fi-eeholders  have  a  right  to  vote,  it  is 
insufficient,  as  it  does  not  indicate  tho  list  on 
which  the  claimant  claims  to  be  put.  {_Lope«,  Q.C. 
mentioned  HUehhu  v.  Brown  (15  L.  J.  38,  0.  P. ; 
2  0.  B.  25.]  In  ordinary  boroughs  it  is  not  neces- 
sary for  a  claimant  to  describe  the  particular 
nature  of  his  interest  in  the  property  which  is  his 
qualification ;  but  this  is  not  an  ordinary  borough, 
and  must  be  governed  by  the  rules  appli- 
cable to  counties,  and  in  counties  the  particu- 
lar nature  of  the  claimant's  interest  in  the 
property  which  is  his  qualification  must  be 
stated.  "Upon  reference  to  the  schedule  re- 
lating to  counties  this  is  further  illustrated,  for 
there  the  parties  are  not  required  to  be  occupiers, 
and  the  particular  nature  of  the  party's  interest 
must  bo  stated ;  and  if  the  party  be  an  oceupier, 
that  is  set  forth,  because  that  is  an  ingredient  in 
the  nature  of  the  quaUfication"  (per  Erie,  J.,  in 
DuHwl  V.  Camplin,  14  L.  J.  121,  C.  P. ;  7  M.  &  G. 
167;  1  Lutw.  264).  That  exactly  anplies  to  a 
case  like  this,  as  in  a  constituency  of  this  sort  tho 
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parties  are  not  required  to  bo  occupiers.  There 
Laving  been  thus  an  omission  to  state  somo  part 
of  what  vaa  necessary  to  constitute  the  claim,  and 
not  merely  an  insufficient  description  of  the  claim, 
sect.  40  of  6  Vict.  c.  18  did  not  give  the  revising 
barrister  power  to  amend  (per  Williams,  J.,  in 
HowUt  V.  Slephcne  (28  L.  J.  105,  C.  P. ;  K.  &  G. 
183).  In  Townaend  v.  Ooerteert  of  Mari/Uhone  (25 
L.  T.  B«p.  N.  S.  749)  the  court  thought  that  the 
\rord  "  dnrelliug-house"  did  sufficiently  indicate 
the  list  on  irhich  the  claimant  claimed  to  be  put, 
as,  though  T-alid  as  a  claim  by  lOl.  householder,  it 
was  not  good  as  a  claim  under  sect.  3  of  30  &  31 
Vict.  c.  102,  and  the  court  therefore  thought  that 
the  claimant  in  that  case  had  sufficiently  indicated 
that  he  claimed  to  be  put  on  the  list  of  101.  occu- 
piers, as  his  notice  of  claim  was  insufficient  as  a 
claim  to  be  put  on  the  other  list.  [Collikb,  J. — 
In  that  case  I  thought  that  the  word  "  dwelling- 
house"  sufficiently  described  a  claim  as  a  10^. 
occupier  under  the  Act  of  1832,  but  would  not  be 
sufficient  for  a  cbim  under  the  Act  of  1867 ;  but  I 
did  not  found  my  judgment  upon  that.] 

Lopcg,  Q.C.  for  tho  respondent,  was  not  called 
upon. 

WiLLEs,  J. — I  am  of  opinion  that  tho  decision  of 
the  revising  barrister  was  right.  I  do  not  at  all 
concur  in  the  doubts  which  he  had  as  to  the  deci- 
sion of  tho  court  in  Barlow  v.  Mmnfonl.  Ho  ap- 
pears to  have  concluded  that  that  case  was  one  m 
which  the  court  decided  that  the  notice  of  claim 
ought  to  be  amended ;  but  in  reality  it  was  the  list 
founded  on  the  notice  of  claim  which  the  court  de- 
cided ought  to  be  amended.  It  may  bo  that  a 
notice  of  claim  is  not  within  sect.  40  of  6  Vict, 
c.  18,  but  only  the  list ;  but  as  soon  as  the  state- 
ment in  the  claim  gets  into  the  list,  it  is  clearly 
within  that  section.  The  revising  barrister  was 
quite  right,  in  my  judgment,  in  holding  that  under 
Jiarlow  v.  Muinford  he  had  power  to  amend,  and 
that,  if  he  had  the  power,  he  ought  to  use 
it,  because,  in  giving  notice  of  objection  in 
Kuch  a  case  as  this,  the  objector  would  ob- 
ject to  the  specifications  of  the  qualification, 
and  that  is  a  case  in  which  an  amendment 
may  bo  made.  The  amendment  was  necessary  in 
this  case,  as  Exeter  happens  to  be  (that  it  is  a  citv 
and  county  is  of  no  importance)  a  city  in  which 
burgage  tenure  exists,  and  tho  burgage  tenants 
have  in  certain  cases  a  right  to  vote  under  sect. 
33  of  the  Act  of  1832.  Sects.  34  and  35  of  that  Act 
also  relate  to  burgage  tenants.  Thus  the  10/. 
occupation  franchise  axisted  in  Exeter  under  sect. 
27  of  2  Will.  4,  c.  45,  and  tho40«.  burgage  franchise 
(under  certain  conditions)  under  sects.  33, 3-i  and  35. 
But  for  that  circumstance,  if  Exeter  were  a  pure 
borough,  these  claims  would  seem  to  be  sufficient. 
The  claim  appears  to  have  been  deemed  sufficient 
in  HitchiiiB  V.  Browne  (2  C.  B.  25),  in  which 
case  in  column  3  there  was  simply  the  word 
"  house,"  and  in  column  ;4,  what  was  a 
description  of  the  occnpaticu  of  boases  in  suc- 
cession. There,  no  one  thought  tho  state- 
ment "  house"  insufficient ;  indeed,  the  court 
thought  it  uuuecesaary  for  the  barrister  to  make 
any  amendment,  to  make  the  claim  apply  to 
Louses  in  sucoeasion.  The  court  thoagbt  the  word 
"  house"  meant  a  house  qualification.  In  this 
case,  also,  "  house"  was  a  sufficient  defcriptiou  of 
the  qualification.  If  it  was  not  sufficient,  the 
rcrismg  barrister  was  right  in  ameoding  by  in- 
serting the   woi-ds,   "oocapatjon    of."     Jiy    im- 


pression yesterday  was,  aud,  since  our  decision 
in  the  case  of  'I'ouinsend  v.  Overteers  of  Maiij- 
lebone,  it  is  now  the  law,  that  if  there  be  a 
description  which  is  sufficient  in  the  case  o[  a 
claim  to  vote  in  respect  of  a  10/.  house,  and 
that  description  happens  also  to  include  some 
other  head  of  qualification,  the  claimant  may 
prove  a  qualification,  either  under  the  Act  of  183i!, 
in  respect  of  the  genus  "  house,"  or  under  the  Act 
of  1807,  in  respect  of  the  species  "  dwelling-house." 
The  head  of  qualification  is  the  same  in  eith« 
case.  Thus  in  a  place  where  burgage  tenants 
have  the  franchise,  if  a  man  claims  for  a  "  house," 
he  may  either  show  that  he  has  a  lOi.  house,  or  he 
may  prove  that  the  house,  in  respect  of  its  species, 
is  a  freehold  house.  In  this  instance,  the  claim 
was  in  respect  of  the  occupation  of  a  houfe  which 
was  of  tho  yearly  value  of  102.  The  claimant  had, 
therefore,  a  good  right  to  be  inserted  ou  the 
register,  and  the  appeal  must  be  dismissed. 

KE.1T1NG,  J. — I  am  of  the  same  opinion,  and 
think  the  revising  barrister  was  right.  The 
claim  was  for  a  "house,"  and  the  overseers' 
list  so  states.  It  is  the  doty  of  the  over- 
seers to  receive  claims,  apd  out  of  them  to 
make  a  list  which  goes  befoi'e  the  revising  hat- 
ristcr.  The  revising  barrister  has  sometimes  to 
look  at  the  claim ;  but  it  is  the  list  which  is 
actually  before  him.  Here  the  voter  claimed  for  a 
"  house,"  and  Mr.  Kingdon  does  not  deny  that,  in 
an  ordinary  borough,  that  would  be  a  good  claim; 
but  he  contends  that  in  this  instamw  it  ceases  to 
be  good,  because  Exeter  happens  to  be  a  city  sod 
a  county,  whero  not  only  occupiers  but  free- 
holders vote,  and  wo  are  asked  to  decide  that 
tho  revising  barrister  ought,  either  under  sect. 
40  of  6  Vict.  c.  18,  to  have  struck  the  claim 
out  as  insufficient,  or  to  say  that  a  latent 
ambiguity  appears  when  it  is  shown  that  fret- 
holders  have  the  franchise,  so  that  it  is  impossible 
to  say  whether  the  claimant  claimed  as  occupier  or 
freeholder.  I  think  the  case  is  witiiin  our  deciskm 
of  yesterday :  (Towiiseiid  v.  Overtecre  of  MaryU- 
hone.)  We  there  thought  that  before  1867  the  word 
"  dwelling-houso "  would  have  been  a  sufficient 
description,  and  that  it  did  not  cease  to  be  so  in 
consequence  of  anvthing  contained  in  the  Act  of 
1867.  So  here,  "  house  "  would  have  been  snffi- 
cient  under  ordinary  circumstances,  and  the  Uel 
that  Exeter  is  both  a  city  and  a  county  does  not 
render  it  insufficient.  The  question  is  whether  the 
revising  barrister  was  bound  to  strike  the  claim 
out  as  insufficient.  If  it  remains  on  the  list,  surely 
the  claimant  may  prove  his  qualification  as  a  lOf. 
householder.  If  it  wore  neces.sary  that  the  quali- 
fication should  be  more  clearly  defined  as  "  occu- 
pation of  house  of  10/.  value,"  then  I  agree  with  mj 
brother  Willes  that  the  revising  barrister  ou^bt 
to  amend,  the  subject-matter  of  the  occupauw 
being  rightly  described. 

Br£TT,  J. — As  to  the  first  point,  I  never  hud  any 
doubt,  viz.,  that  the  revising  barrister  ought  to 
amend,  not  the  notice  of  claim,  but  the  list.  The 
notice  is  only  an  authority  to  the  overseer,  whow 
entitled  to  make  out  the  list  only  from  the  claim- 
When  he  has  performed  that  duty,  and  made  oat 
a  list,  the  list  goes  to  the  revising  barrister.  Aa  to 
the  main  point,  but  for  our  decision  yesterday  m 
Tomiigead  v.  Oeersecre  of  Maryldbone,  I  ^^^ 
entertain  great  doubts.  In  this  borough,  be»i«* 
other  qualifications,  there  were  two  in  i*^*^ 
of  the  mere  occupation  of  a  house  and  in  respee» 
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of  tlio  freehold,  and  t)io  cliiimuiit  described  hia 
qualificntioii  merely  as  "  house."  Under  these  eir- 
cuua&tancc.o,  tho  claim  ap|)earj  to  mo  to  Itave  been 
not  only  inaccurate  but  insufficient,  a»,  by  omit- 
ting to  sttttc  a  material  part  of  ibo  quulilicatiou 
the  claimant  gives  mi  objector  great  difficulty, 
as  it  IS  impossible  to  tell  from  this  statement 
-nhcther  tbo  claim  is  in  respect  of  the  ocoapatiou 
or  ownership  of  a  house,  and  it  therefore  throws 
on  the  objector  the  difficulty  of  having  to  be  pre- 
porcil  to  meet  cither  caso,-auil  Mr.  Kingtlou  con- 
tends that  an  objector  ought  not  to  have  that  diffi- 
culty cast  upon  him.  He  urges,  moreover,  that 
tho  difficulty  is  so  great  that  tlie  claim  in  that 
form  ought  not  to  be  admitted,  and  ho  cites  tho 
ludgnicut  of  Erlo,  J.  in  Daniel  y.  (JumpUiii  and  of 
"Williams,  J.  in  Hoiuilt  v.  Slephcii*.  But  for  our 
decision  yesterday  in  'I'owusend  v.  Uverscers  of 
Mat-ylebotie,  I  should  hare  thought  that  argument 
a  strong  one,  and  thoso  dicta  a  strong  authority. 
The  argument  yesterday  was  that  a  difficulty  was 
thrown  in  the  way  of  an  objector,  if  the  claimant 
might  prove,  under  a  clmm  for  a  "  dwelling  house," 
a  qualitication  under  the  Act  of  1832,  or  one  under 
the  Act  of  1867.  As  I  understood  the  majority  of 
the  court  yesterday,  they  thought  that  "  dwelling 
bouse  "  docs  not  d^ribe  a  qualification  under  the 
Act  of  1867,  but  that,  assuming  that  it  does,  it 
also  describes  a  qualificatiou  imder  tbo  Act  of 
183'2,  and  is,  therefore,  applicable  to  either,  and 
thus  the  decision  of  the  court  negatircd  the 
argument  derived  from  the  difficulty  cost  upoa 
an  objector.  The  decision  of  yesterday,  therefore, 
negatives  Mr.  Xingdon's  ai  gujnent,  and  I  bow  to 
that  decision.  Here  tho  term  used  was  applicable 
to  either  of  two  qualifications,  and,  that  being  so, 
the  claimant  was  justified  in  proving  either  of  tho 
two  that  was  coosistMit  with  the  description  he 
had  given. 

CoLUKB,  J. — I  am  of  the  same  opinion.  Our 
decision  in  Towttttud  v.  Ooer»eer«  of  Mar-ijUhone, 
governs  this  case.  I  ooderstand  that  decision  as 
affirming  that  where  a  claim  is  made  under  the 
Act  of  18'J2,  and  tho  claimant  has  used  worxis 
which  dcsoiibe  that  claim,  that  is  sufficient,  and 
the  claim  is  not  to  be  held  bad  simply  because  tho 
words  in  question  are  such  as  would  also  include 
a  claim  under  the  new  Act.  I  will  only  add,  that  I 
entirely  agree  that,  if  any  amendment  were  neces- 
sary, the  revising  barrister  was  bound  to  make 
the  amendment  under  sect.  40  of  6  Vict.  o.  18. 

DecMto>»  a^fmed. 

Attorneys  for  appellant,  IXlioit  and  Foje. 

Attorney  for  respondent,  O.  B.  Philbrick,  for 
Sanders,  Bureh  and  Buntet,  Exeter. 
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H*gi$lra(!oi — County  vote — 121.  ocmipiei' — Noiice  of 
cJom— 30  &  31  Viet.  c.  102,  «.  30,  s%ib-sect.  1— 
31  ^  32  Viet.  c.  58,  8. 17—6  Viet.  e.  18,  ».  15.  aud 
Form  e  Seheduk  B. 

The  appeUaitt  elmtmed  before  the  revi$i»g  haiTistcr 
to  have  kia  name  interted  iu  the  li$t  of  122.  oectt- 
viertfor  (A«  parish  of  W.  It  vmu  proved  lltat  on 
ihe  25<fc  Awf.  he  seat  to  the  overseers  of  W.  a 
notice  c/  claim  in  the  foUouiiug  terms :  "  To  the 
oiierteers,  ^'c.    I  hereby  give  you  notice  that  I 


claim  to  be  inserted  in  the  list  of  voters  for  the 
division  of  East  Devonshire,  and  tlial  the  i)articii- 
lars  of  my  place  of  abode  and  iimdijicalion  arc 
staled  in  the  columns  b'-loie.  Dittfd  the  ioth  J'nv 
1871.  (Si'jned)  V.  H.  Firth."  The  wtttire  of 
his  qunlijieationn-as  described  in  the  third  colnr.iii, 
below  us  "  land  as  occupier."  The  apjielUint  jivi* 
eulilled  to  be  put  on  tlut  list  in  respect  of  land 
occupied  by  hint  of  the  value  of  more  than  50/.  « 
year.  Tlie  revising  barrister  htld  the  uulieu  in- 
snjjicieut,  as  it  was  sent  iu  too  late  to  citable  the- 
aypellanl  to  claim  to  be  ptU  on  the  list  of  50L 
Occupiers,  and  that  a  notice  of  claim  io  b"  put  on 
tho  list  of  I'M.  occupiers  ought  to  diow  oa  its  fact 
tliat  it  was  a  claim  Io  be  put  on  that  list,  uud  not 
a  claim  to  be  placed  on  the  register  sent  in  too 
late. 
Held,  that  the  notice  %vas  sufficient  as  a  notice  of 

cliim  to  be  placed  on  the  list  of  121.  occupiers. 
On  appeal  from  the  decision  of  the  revising  barris- 
ter for  the   Eastern  Division  of  tho  County  of 
Devon,  the  following  case  was  stated  : 

1.  At  a  court  held,  <Stc.,  Frederick  Hand  Pirtli 
claimed  to  have  bis  name  inserted  iu  the  list  of 
12/.  occupiers  for  the  parish  of  VViddicombc-on-the- 
Moor.  Robert  Ford  Tucker  duly  objected  to  his 
name  being  so  inserted. 

2.  It  was  proved  to  my  satisfaction  that  ihe  said 
Frederick  Hand  Firth  had,  on  the  25th  Aug.  1871, 
sent  to  the  overseers  of  the  snid  parish  a  notice  of 
claim  in  the  words  and  figures  following  : — 

3.  "Notice  of  claim. — To  the  oversocrj  of  thci- 
pari&h  of  Widdicombe-on-the-Moor.  I  hereby  give 
you  notice  that  I  claim  to  be  inserted  in  the  list  of 
voters  for  the  division  of  East  Devonshire,  and  that 
the  particulars  of  my  |>lace  of  abode  and  qualifica- 
tion are  stated  in  the  columns  below.  Dated  the 
25th  Aug.  in  the  year  1871.— Signed  F.  H.  Fibtu." 


ChTiitian    nitmo  { 
and  Biirnniue  of    Flacd  of 
the  oliintaot  at      abode, 
fall  laDglh.  ' 


Natarool 
qaaliflca- 
tiou. 


Frederiok  H*ad 


6ttaX 
Cstor. 


•c«apt«x. 


Street  or  other  like 
place  iu  tbia  pariab, 
anil  numbcruf  hooje 
(it  au>)  where  the 
profieri}  ie  situate, 
ur  Dam*  of  the  pro- 
perty, if  kno«ru  hj 
auj,  or  uame  of  tko 
oocupjriBS  tmout.or 
if  ilie  qiinlillcatiutk 
coaviat  if  a  root- 
«har^  then  the 
oaiue  of  the  owner 
t'f  the  property,  out 
of  wrhich  such  reat 
it  i-auiDf,  or  aoiue 
of  them,  and  tb& 
aitiia'ion  of  the  pro- 
per J. 


Oreat  Cator. 


4.  It  was  nroTed  to  my  satis&ction  that  tho 
said  Frederkik  Hand  FirUi  was  entitled,  on  the- 
31st  July  last  post,  to  have  bis  name  inserted  in 
the  said  list,  in  rc.«pcct  of  tho  qualification  dc- 
scribod  iu  tiie  said  notice  of  claim,  and  that  the 
land  occupied  by  him  was  of  the  value  of  more 
than  50{.  a  year. 

5.  There  was  no  evidence  that  any  list  of  persons 
claiming  to  have  their  imDoes  inserted  in  the  said 
list  of  122.  occupiers  liad  been  published  by  the 
overseers  of  the  said  parish. 

6.  It  was  contended  by  tbo  said  objector  that- 
the  notice  wae  insufficient,  because  it  did  not  show 
in  what  list  the  said  Fj-edorick  Hand  Firth 
claimed  to  have  his  name  inserted. 
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7.  It  was  contended  by  the  said  Frederick  Hand 
Firth  that  the  notice  was  to  the  like  effect  as  the 
form  of  notice  given  by  6  Vict.  c.  18.  sch.  B,  No. 
6,  and  that  the  date  at  which  the  notice  was  sent 
to  the  orerseers  snfiSciently  indicated  the  list  in 
which  he  desired  his  name  to  be  inserted. 

8.  I  held  that  the  Legislature  having,  by  6 
Vict.  c.  18,  s.  4,  appointed  a  form  in  which  persons 
should  claim  to  be  placed  on  the  register  of  voters 
for  a  county,  and  by  31  &  32  Vict.  c.  58,  s.  17, 
taken  in  conjimction  with  6  Vict.  c.  18,  a.  16,  having 
expressly  appointed  a  different  form  in  which  per- 
sons should  claim  to  be  placed  on  tho  list  of  121. 
occupiers,  the  first  form  was  not  applicable  to  a 
claim  to  be  placed  on  the  list  of  12/.  occupiers, 
but  that  a  notice  of  claim  to  be  placed  on  sucli 
list  should  show  on  its  face  that  it  was  a  claim  to 
be  placed  on  that  list,  and  not  a  claim  to  be  placed 
on  the  register  sent  in  too  late. 

9.  I  therefore  refused  to  insert  the  name  of 
Frederick  Hand  Firth  in  the  said  list. 

10.  William  Avery  claimed  to  have  his  name 
inserted  in  the  said  list  under  precisely  similar 
circumstances,  the  nature  of  his  quaUfication  being 
described  as  follows :  — 


William  AreiT. 


Lower  Cator. 


LsD'l  at 
Occupier. 


Lower  Cator, 


11.  I  refused  to  insert  his  name  in  the  said  list 
on  the  same  ground. 

12.  Due  notice  of  appeal  from  my  decision  was 
given  by  the  said  Frederick  Hand  Firth  and 
William  Avery,  and  the  appeals  depend  upon  tho 
same  decision,  and  ought  to  be  consolidated. 

13.  The  question  for  the  opinion  of  the  court  is 
whether  the  said  notices  of  claim  were  shflScient. 

14.  If  the  court  is  of  opinion  that  the  said 
notices  wtjre  BufiBcient,  then  the  said  list  is  to  be 
amended  by  inserting  the  names  of  the  said 
Frederick  Hand  Firth  and  William  Avery  accord- 
ing to  their  said  claims. 

15.  If  the  court  is  of  opinion  that  the  said 
notices  were  not  sufficient,  then  the  said  list  is  to 
remain  unaltered. 

16.  And  the  said  Robert  Ford  Tucker  having  in 
writing  declined  to  support  the  decision  appealed 
against,  I  appoint  the  overseers  of  the  said  parish 
of  Widdicombe-on-the-Moor  to  be  the  respondents 
herein. 

O.  Lewit  for  the  appellant. — ^The  claim  was  sent 
in  Aug.  25th,  and  tn^  last  day  for  claims,  other 
than  those  of  12L  occupiers,  is  July  20th.  The 
date  at  which  the  claim  was  sent  in,  then,  shows 
sufficiently  on  what  list  the  claimant  claimed  to 
be  put.  The  notice  here  was  substantially  the 
same,  mutatis  mutandis,  as  form  6  schedule  B 
to  6  Vict.  c.  18,  which  is  made  by  sect.  30  of 
30  &  31  Vict.  c.  102,  and  of  31  &  32  Vict.  c. 
58,  8.  17,  the  proper  precedent.  It  does  not 
vary  further  froitt  tnat  precedent  than  the  notice 
of  objection  in  Lambert  v.  Overseers  of  New  Sarum 
(12  C.B.  642),  varied  from  the  statutory  form ;  and 
yet  the  notice  of  objection  there  was  held  sufficient ; 
and  a  notice  of  objection  is  always  construed  more 
strictly  than  a  notice  of  claim. 

The  respondents  did  not  appear. 

WiLLES,  J. — I  am  of  opimon  that  the  notice  of 
claim  sent  in  by  the  appellant  was  not  open  to  the 
objection  made  to  it,  and  that  the  decision  of  the 
revising  barrister  was  erroneous.  The  decision 
seems  to  be  founded  on  the  notion  that  a  121.  occu- 
pier, sending  in  his  claim,  cannot  properly  do  so 


by  only  describing  himself  in  column  3  as  claim- 
ing in  respect  of  the  nature  of  his  qualification 
for  land  as  occupier,  and  that  if  he  docs  nothing 
more  he  omits  to  give  sufficient  notice  to  the 
overseers  to  put  him  on  the  proper  list. 
Having  carefully  searched  through  the  Acts  of 
Parliament  I  find  nothing  applicable  beyond 
the  17th  section  of  31  &  32  Vict.  c.  58,  which 
refers  back  to  sect.  15  of  6  Vict.  c.  18  and  the  forms 
given  in  the  schedule  of  that  Act,  and  I  do  not  find  in 
sect.  6  of  30  &  31  Vict.  o.  102  any  provision  that  s 
person  claiming  the  new  county  franchise  given  in 
that  section  shall  tell  the  overseer  on  which  list  be 
claims  to  be  put.  Looking  at  the  terms  of  the 
Act,  which  provides  that  a  claimant  shall  describe 
the  nature  of  his  qualification,  I  do  not  think  that 
it  is  to  be  inferred  that  he  is  bound  to  claim  to  be 
put  on  any  particular  list.  The  overseers  in 
counties  have  a  particular  duty  with  regard 
to  the  122.  occnpiers.  The  later  statutes, 
which  provide  for  the  case  of  a  12/.  occu- 
pier, omitted  bv  the  overseers,  refer  to  previous 
enactments  applicable  to  the  case  of  claimants  of 
borough  votes.  The  enactments  in  question  are 
forms  6  and  7,  schedule  B,  of  6  Vict.  c.  15,  bat 
form  7  being  wholly  inapplicable,  we  must  take 
form  6  as  the  proper  precedent  for  a  notics 
in  the  present  case.  If  wo  take  into  consideration 
the  fact  that  form  6  dealt  with  a  claim  in  respect 
of  property,  and  form  7  with  a  claim  otherwise 
than  in  respect  of  property  (viz.,  as  a  freeman), 
that  may  seem  an  indication,  taking  the  two 
together,  that  a  person  claiming  should,  in  his 
notice,  indicate  the  list  on  which  he  claims  to  be 
put.  But,  if  we  take  form  6,  which  alone  relates 
to  property,  aa  the  proper  precedent  -applicable 
hero,  then  we  have  in  the  present  case  a  notice 
which  sufficiently  complies  with  the  requirements 
of  the  statute,  and  it  appears  to  me  to  be  an 
unnecessary  refinement  to  go  into  the  question  of 
the  necessity  of  dealing  with  form  7,  which  is  not 
applicable  at  all  to  the  case  of  a  claim  for  s 
county.  I  think  that  the  notice  before  us  was 
sufficient,  as  it  gives  every  information  that  is 
required,  and  enables  the  overseers  to  do  every- 
thing that  is  necessary. 

Keating,  J. — I  am  of  the  same  opinion.    It  is 
the  duty  of  the  overseers  in  boroughs  to  make  out 
lists  of  the  persons  entitled  to  vote  for  the  borough, 
and  all  persons  omitted  from  such  lists  had  a  right 
to  make  their  claims,  and,  if  qualified,  to  have  tbeb* 
names  inserted  on  the  lists.    In  counties,  the  rule 
was  different ;   there  the  duties  of  the  overseers 
were  merely  ministerial.    In  this  state  of  things, 
the  Bepresentation  of  the  People  Act  1867  was 
passed,  by  which  a  new  franchise  was    created 
m  counties.    This  Act  put  on  the  overseers  in 
counties  a  duty  with  regard  to  tho  newly  created 
franchise,  similar  to  that  already  imposed  on  over- 
seers in  boroughs.    But,  doubts  having  arisen  as 
to  whether  the  right  to  make  a  claim  in  case  of 
omission  attached  to  the  122.  occupiers,  the  31  &  32 
Vict.  c.  58,  sect.  17  provided  that  a  person  omitted 
might  claim  in  the  same  way  as  a  person  ander 
similar  circumstances  would  claim  in  a  borough,  or 
as  nearly  as  circumstances  allowed.    In  the  case 
of  a  person  omitted  in  a  borough,  a  form  of  cbum 
was  given  in  the  schedule  to  o  Vict.  c.  18.    In  • 
borough,  a  person  could  only  claim  as  either  an 
occupier  or  else  as  a  freeman ;  but,  if  he  sent  in  his 
notice  to  the  overseer,  it  was  not  necessary  for  him 
to  say  that  he  claimed  as  an  occupier,  be<»a8e  the 
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fact  of  his  not  claiming  as  a  freeman  was  equiva- 
lent to  his  claiming  as  an  occupier.  That  seems 
tolerably  clear.  But  the  revising  barrister  seems 
to  have  thought  that  30  &  31  Vict.  c.  58,  s.  17, 
taken  in  conjunction  with  6  Vict.  c.  18,  s.  15, 
rendered  it  necessary  for  a  person  claiming  a 
coonty  vote  in  respect  of  a  122.  occupation  to  claim 
as  a  12?.  occupier,  and  to  be  put  pn  the  12Z.  occu- 
piers' list.  I  have  looked  all  through  the  Acts, 
and  I  am  unable  to  find  that  such  a  person  is  under 
any  obligation  to  say  that  he  claims  as  a  121.  occu- 
pier, and  I  therefore  think  that  the  decision,  of  the 
revising  barrister  must  be  reversed. 

Bbett,  J. — Ths  objection  raised  before  the 
revising  barrister  and  his  decision  raise  this 
point :  Assuming  that  the  nature  of  the  qualifica- 
tion is  sufficiently  described,  is  it  or  is  it  not 
necessary  that  the  notice  of  claim  should  show 
further  on  which  list  the  claimant  claims  to  be 
put?  In  counties,  before  the  Act  of  1867,  the 
overseer  used  to  send  ont  a  notice,  and  a  person 
claiming  to  be  pnt  on  the  list  then  sent  in  a  claim 
in  the  form  2  of  schedule  A  to  6  Vict.  c.  18.  In 
boroughs  the  overseere  made  out  a  list,  and  any 

Eerson  omitted  from  that,  or  from  the  list  made  up 
y  the  town  clerk,  sent  in  a  claim,  in  form  6  or  7 
of  schedule  B  of  6  Vict.  c.  18,  as  the  case  might  be. 
But  since  the  Act  of  1867,  which  gave  a  new  county 
franchise,  any  person  claiming  in  respect  of  the 
now  franchise,  was  bound  to  claim,  not  in  the 
mode  hitherto  in  use  in  counties,  but  according  to 
the  mode  previously  used  in  boroughs.  Thus  the 
overseers  were  first  required  to  make  out  a  list  of 
the  persons  entitled  in  respect  of  the  new  franchise, 
and  if  any  person  was  omitted  from  that  list,  ho 
was  to  make  his  claim  according  to  the  mode  pre- 
viously in  use  in  boroughs.  Taking  that  to  be  so, 
the  revising  barrister,  conceiving  that  the  Legisla- 
ture had,  in  sect.  4  of  6  Vict.  c.  18,  referring  to 
form  2  schedule  A  to  that  Act,  given  a 
form  applicable  to  a  claim  for  a  county 
Vote,  thought  that  the  Legislature  had,  by 
31  &  32  Vict.  c.  68,  s.  17,  taken  in  coimec- 
tion  with  6  Vict.  c.  18,  s.  15,  expressly  appointed 
a  different  form.  That  is,  in  a  sense,  true;  as 
the  Legislature  appears  to  have  provided  that  a 
person  omitted  in  a  county  was  to  claim  accord- 
ing to  form  6  or  7,  schedule  B  of  6  Vict.  c.  18, 
and  not  according  to  form  2,  schedule  A,  of  that 
Act;  and  form  7  being  inapplicable,  it  would 
appear  that  the  claim  must  be  according  to  form 
6.  The  revising  barrister  accordingly  concluded 
that  a  person  omitted  in  a  county  must  adopt 
form  6,  schedule  B,  of  6  Vict.  o.  18,  and  not  foi-m 
2,  schedule  A.  He  then  goes  on  to  say  that,  as 
form  2  of  schedule  A  is  not  applicable  to  a  claim 
as  a  £12  occupier,  it  is  not  sufficient  for  such  a 
person  to  claim  according  to  form  6  of  schedule  B 
of  6  Vict.,  c.  18,  but  he  ought  to  show  on  the 
fitce  of  his  claim  that  he  claims  to  be  put 
on  the  £12  occupiers'  list.  I  think  his 
reasoning  erroneous.  He  appears  to  have  over- 
looked the  fact  that  form  2,  schedule  A,  which  is 
applicable  to  counties,  is  as  nearly  as  possible  the 
same  as  form  6  of  schedule  B  of  6  Vict.  c.  18, 
which  is  applicable  to  boroughs ;  and  although  tho 
claim  in  the  present  case  is  as  nearly  aa  possible 
in  form  2,  schedule  A,  rather  than  in  form  6  of 
schedule  B  of  6  Vict.  c.  18,  the  revising  barrister 
has  failed  to  see  that  the  claim  is  practically  in 
accordance  with  form  6,  schedule  B  of  6  Vict. 
c.  18  (as  made  applicable  to  a  claim  for  a  county 


vote),  though  literally  in  accordance  with  form  2, 
schedule  A.  Form  6  of  schedule  B  of  6  Vict, 
c.  18  having  been  provided  (mtttatia  mtitandis)  for 
a  case  like  the  present,  we  have  no  right  to  engraft 
upon  it  the  rule  that  it  should  show  on  its  face 
that  it  is  a  claim  to  be  put  in  one  list  rather  than 
another.  I,  therefore,  concur  in  thinking  that  the 
decision  should  be  reversed. 

Collier,  J. — I  am  of  the  same  opinion.  Section 
17  of  31  &  32  Vict.  e.  58,  refers  ns  to  section  15  of 
6  Vict.  c.  18,  and  the  forms  there  referred  to,  for 
the  proper  form  applicable  to  the  present  case. 
When  we  turn  to  that  form,  we  find  that  it  does 
not  precisely  apply,  and  we  then  have  to  make  it 
apply  as  far  as  we  can.  The  notice  in  the  present 
case  is,  in  my  judgment,  sufficient,  as  it  is  sub- 
stantially according  to  form  6  of  schedule  B,  cf 
6  Vict.  c.  18. 

Decision  reversed. 

Attorneys  for  appellant,  Caode,  Ki)igdon,  and 
Cotton. 


Tuesday,  Nov.  21,  1871. 

REGISTBATIO.V  APPEAL. 

BrcKLEY  (app.)  V.  Wkigley  (resp.) 
Registration — County  vote — iOs.  freehold — Expens.'s 

to  he  deducted. 
Appellant,  and  forty-seven  other  persons,  claimed  a 
county  vote,  deneribing  their  qtuUification  as 
"  share  of  freehold  houses  and  lands."  The  appel- 
lant and  another  person  were  the  owners  in  fee 
simple  of  certain  houses  and  land  in  trust  for 
ilieinselves  and  ilie  other  forty-six  claimants,  in 
forty-eight  eipial  undivided  sliares  as  tenants  in 
common.  The  gross  annual  rental  tip  to  June 
1871  was  ml.  lis.  M.,  hut  for  the  year  heticeen 
SUt  July  1870,  Olid  Slst  July  1871,  it  was 
1431.  2».  lOi.,  the  increased  rent  of  11.  8s.  6 J. 
being  occasioned  hy  the  bringing  into  the  dwelling- 
houses  a  supply  of  water,  and  such  bringing  in  of 
water  was  found  by  the  revising  barrister  a 
convenience  to  the  tenants,  who  were  charged 
an  increased  rent  in  respect  of  it,  and  such  in- 
creased rent  commenced  tn  June  1871,  wlten  tlie 
water  supply  commenced.  The  cost  of  laying  on 
such  water  was  211.  19s.  Id.  There  were  cei-tain 
outgoings  in  tlie  sluxpe  of  chief  rent,  right  of  way, 
repairs,and  commissions  to  a  rent  collector,  amount- 
ing to  39Z.  18«.  2d.  If  only  this  last  amount  was 
deducted(and  it  was  conceded  that  this  was  properly 
deducted)  from  the  gross  rental  of  lt3Z.  2s.  lOd., 
there  remained  a  net  annual  rental  of  1031. 4s.  8d., 
and  each  of  the  forty-eight  claimants  was  then 
entitled  to  he  put  on  the  register  as  a  40«./cet'- 
holder;  hut  if  the  expense  of  laying  on  the  water 
was  also  dedueted,  there  remained  a  net  annual 
rental  of  only  811.  bs.  7d.,  which  did  not  give  a 
40«.  freehold  to  each  of  the  forty-eight  claimants. 
The  revising  barrister  held  that  the  expense  of 
laying  on  the  water  teas  a  necessary  expense  and 
p)'oper  to  be  deducted  from  the  gross  annual  rental, 
and  consequently  disallowed  the  votes. 
Held,  that  the  revising  harristei-  teas  wrong. 
On  appeal  from  the  revising  barrister  for  tho 
southern  division  of  the  West  Riding  of  Yorkshire, 
the  following  case  was  stated : 

The  names  of  the  appellants  and  forty-six  other 
persons  were  in  the  list  of  voters  for  the  southern 
division  of  the  West  Biding  of  Yorkshire  for 
qualifications    described   as   "  Share  of  freehold 
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houses  and  lamis  in  the  township  of  Sadd'.cworth, 
called  Valley  Cottiiges,  Woodcnd,  near  Mosslcy," 
Mid  the  said  appcllmit  and  forty-six  other  persons 
were  duly  olij'»ctod  to:vs  not  Ijeing  entitled  to  hare 
their  uaurjs  rotiiiufd  in  tlio  said  list  of  voters. 

The  conveyance  of  tho  property  was  in  fee 
simple,  and  dated  in  January  1870,  and  was  to 
Robert  i  haw  liuckley  and  onother  in  trust  for 
themselves  and  forty-six  other  persons  (inc-luding 
tho  appellant)  in  forty-eight  equal  undivided  shares 
ns  tenants  in  common. 

The  gross  annual  rental  at  the  date  of  the  con- 
veyance, and  thenceforward  up  to  June  1871,  was 
1411.  14/1.  4<i. ;  bat  for  tho  year  between  tho  31st 
July  1870,  and  the  JUst  of  July  1871,  the  gross 
annual  rental  was  143<.  2«.  lOi/.,  the  increased  rent 
o!  1/.  8k.  6(7.  being  occasionotl  by  the  bringing  into 
tho  dwelling-houses  a  sui>j)ly  of  water  from  the 
Ashton-under-Lyno,  Staleybriilge,  and  Uunkinfield 
AVaterworks,  and  such  hrniging  in  of  water  was  a 
convenience  to  the  tenants,  who  were  charged  in 
respect  of  it  an  increasetl  rent,  and  the  increase  of 
rent  took  place  in  June  1871,  when  such  water 
supply  commenced.  Thus  the  gi-oss  annual 
rental  of  the  property  during  the  year  between 
the  ;!lst  July  1870,  and  the  31st  July  1871, 
was  14U.  14)1.  M.,  pint  II.  Hs.  M.  (the  increase  of 
rent  obtained  bc'twcou  June,  1871,  and  the  31st 
Julv,  1871),  equal  to  143/.  i.-.  lOd. 

l**hc  houses  were  managed  by  an  agent  who  was 
paid  by  co:nmis.sion  which  I  found  to  be  necessary, 
and  wlio  expended  during  tho  year,  between  the 
yist  July  1870  and  the  31st  July  1871,  in  repairs 
and  otherwise  in  respect  of  the  houses  in  (juestion 
the  fcllowing  amounts  which  I  held,  in  the  absence 
of  any  oihcr  evidence,  to  be  necessary  expenses  and 
pro])er  to  be  deducted  from  the  gross  annual  rental. 

Chivf  rent   £i  H    6 

Ki^htofwoy 1  10    0 

Kepaira    2i>  15    0 

Gommiiwon      7    18 

EijM-ndo'l  fir  UyiDg  on  water  for  n«e  of 
tenants  of  tho  hunses  21  19    1 

Total «1  17    3 

which,  being  deducted  from  143i.  in.  10(f.,  the  gross 
annual  rent,  left  a  net  annual  rental  of  81/.  ba.  7il. 
The  latter  sum,  being  equally  divided  among  the 
forty-eight  tenants  in  eoranion,  left  a  lc«s  sum  than 
4(»«.  annual  value  to  each.  Upon  this  I  disallowed 
the  votes  of  the  appellant  and  of  the  other  forty-six 
tenants  in  common  whose  names  are  appended  to 
the  schedule  hereto  annexed. 

Ii\  all  other  respects  the  appellant  and  the  said 
forty-six  other  [wrsons  were  duly  qualified.  And 
I  declare  that  the  appeal  of  the  said  Jesse  Edward 
Buckley  and  of  the  said  forty-six  other  iicrsons 
dcp'jnd  upon  the  s:ime  decision,  and  ought  to  be 
consolidated. 

If  I  was  wrong  in  deducting  tho  sum  of 
2i/.  1S'».  li^  from  the  gross  rental  for  the  purpose 
of  estimating  the  annual  value,  then  the  vote  of 
the  appcUanl  is  to  l)e  allo»Ted,  and  his  name,  and 
the  names  of  the  said  other  forty-six  jwrsons  in 
the  scheilule  hereto,  arc  to  remain  in  the  list 
of  To;ei-s  for  the  southern  division  of  the  West 
Riding  of  Yorkshire  in  respect  of  the  said  quali- 
fication. If  I  was  right,  then  the  votes  are  to  be 
disaUowcd. 

C.  Bmvrii,  for  the  appellant. — This  is  simply  a 
case  were  a  man  has  improved  tlic  value  of  his 
property  by  making  a  permanent  improvement. 
He  titetl 


EoUeston  v.  Cofw,  21  L.  T.  Bsp.  N.S.330;  UEsn, 
6  C.  P.  292 :  40  L.  J.  160,  0.  P. 

I'irh-ring.  Q.C.  for  the  respondent. — It  is  simply 
a  question  of  fact  whether  the  expenses  are  neces- 
sary or  not ;  whether  they  were  incurred  volnn- 
tarily  or  not  does  not  matter.  The  expenses  in- 
curred in  this  case  were  necessarily  incurrijd  in 
order  to  get  the  rent.     He  cited 

Hnmillon  v.  Bass,  1  C.  B.  631 ;  2  Lutw.  213;  22  L.  J. 

29,  C.  P. : 
Monrhoiue  r.  Gilbertaon,  14 C. B.  70 ; 23  L.  J.  19,  C. P.; 
2  Latw.  260. 

C.  Bowcii  was  not  called  on  to  reply. 

Keating.  J. — I  am  of  opinion  that  the  Tcvisin!» 
barrister  was  wrong,  and  that  tho  votes  ought  (o 
b  J  allowetl.  If  I  could  adopt  the  argument  of  Mr. 
I'ickering.  that  the  revising  Ixirrister  found  ea  a 
f.oct  that  the  expense  of  laying  on  the  water  w«8 
necessary  for  obtaining  th?  rent  which  was  C8."«i- 
tial  to  the  qnaliRciition,  I  should  not  hesititteto 
say  that  the  revising  barrister  was  right ;  but,  on 
looking  at  the  case,  it  seems  plain  that  the  laying 
on  the  water  was  for  the  convenience  of  the  tenants, 
and  that  the  expen.so  incurred  was  for  the  porpose 
of  suiting  their  convenience,  and  an  increased  rent 
was  paid  in  consequence  of  the  additional  conre- 
nience  thus  afforded.  Mr.  Pickering  contends  that 
the  revising  barrister  meant  that  the  141/.  eoaW 
not  be  got  if  the  water  were  not  laid  on.  We  do 
not  infringe  on  the  rule  laid  down  in  Sh^rinA  t. 
Sfetcaril  (-29  L.  J.  87.  C.  P.),  where  it  was  hcW  tl«t 
the  commission  paid  to  the  rent  collector  was 
rightly  deducted,  because  it  was  foand  as  a  fiict 
that  without  incurring  that  expense  there  would 
be  no  i-ent. 

Brett.  J. — If  the  case  meant  that  141/.  o>nld 
not  have  been  got  without  the  expenditure,  it 
would  bo  admitted  that  it  fell  within  Skvrktri  r. 
Sti  ir'tnl.  But  tho  revising  barrister  docs  not  say 
that.  Ho  simply  says  that  the  snpply  of  water 
was  for  the  convenience  of  the  tenants,  so  that  the 
case  is  tho  game  as  if  the  '21/.  had  l>een  expemled 
in  building  an  additional  luxury  in  tho  ship- "f  ■ 
i-oom. 

KE.tTi.SG,  J. — My  brother  Willrs,  who  has  left  the 
court,  authorised  me  to  say  that  he  fully  concurred 
iu  the  judgment  we  have  given. 

Di-eiKom  rTTiM?. 

Attorneys  for  ap;>cllnnt,  Ricfc-i/ff*  and  WtVrr. 

Attorneys  for  i-ospjn.lcnt,  B.tdei;  R}/:,  an! 
Noriua. 


Wvihi-tdtij,  Nov.  2-2, 1871. 
FenxiE  1-.  S(OTT. 

BEUISTaATlO.V    APPEJLL. 

Parliam-nfary  elcrtwn — Votmlij  vote — FreelniU  /»r 
life — 40«.  freehold  — B;ie-lawe  patted  by  corporar 
Hon — Poor  and  wjtfSfiloits  barjeM — Ctulom— 
Tenant  fi-om  year  to  year. 

A  corporation,  b^iu(i  pof$e»»od  of  certain  landn.  utaif 
H  bye-Ill  w  tlint  tliey  thonhl  heoccnpied  by  jwor  ««J 
neccsgitotis  hnryintes  at  a  rent  to  be  ^ei  n*' 
naiiu'd  by  tlte  nyrporatitm  at  their  pleaeuif.  Tit 
bye-liiw  provided  that  only  tneh  pemont  wrf  fotr 
and  nenngitotu  bnryet»eg  a»  were  dt-dnre^  »ob>l<i 
majority  of  the  eonnril  of  the  borouyh.  Ti" 
ritumant,  who  claimed  to  be  entitled  to  n  cflto 
a»  a  40*.  fifvholder,  luul  b<vn  deelar«tl  <i  poor  <i»il 
nrreggitons  b'lryefn,  and  had  been  allotted  <me  of 
at  a  rent  of  5».  /x-i-  anr.nni  nnl !l  fiuiher  tuttitt : 
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Held,  that  the  claimant  liad  no  freehold  or  equitable 
interett  sufficient  to  entitle  him  to  a  vote ;  that  the 
estate  was  held  at  the  will  of  the  council,  aixJ  at 
the  most  his  interest  was  not  greater  tlum  thtU 
of  a  tenant  from  year  to  year. 
Case  stated  by  the  revising  barrister  for  StafPorJ. 
At  a  court  held  by  me,  one  of  the  barristers  ap- 
pointed to  revise  the  lists  at  Stafford,  on  the 
21st  Oct.  1871,  for  the  revision  of  the  li.st  of 
voters  for  the  county  of  Stafford,  Alexander  Scott 
duly  objected  to  the  name  of  Joseph  Abberley 
beinj^  retained  in  the  list  of  voters  for  the  western 
division  of  the  said  county.  The  foUomng  facts 
■were  established  by  the  evidence.  The  mayor,  alder- 
men, and  burgesses  of  the  borough  of  Stafford,  for 
many  years  previously  to  the  passing  of  the 
Municipal  Corporation  Act,  1835,  were  possessed 
of  certain  land  situate  within  the  said  borough, 
and,  known  by  the  name  of  Coton  Field.  Before 
the  year  1836  the  custom  and  practice  of  the  said 
mayor  and  aldermen  and  burgesses,  with  regard 
to  the  occupation  of  the  said  laud,  was  as  follows  : 
Each  member  of  the  common  council,  usually 
called  the  corporation,  had  two  acres  for  his  life, 
and  his  widow  after  his  decease,  so  long  as  she 
continued  such  widow,  and  resided  in  the  borough ; 
but  a  non-resident  in  the  borough,  on  the  receipt 
of  parochial  relief,  forfeited  the  holding.  The 
other  acres,  as  they  became  vacant  by  death 
or  forfeiture,  were  distributed  by  the  mayor  for 
the  time  being,  one  each  to  be  held  by  those  per- 
sons whom  he  selected,  for  the  same  tenure  and 
under  the  same  customs  as  those  above  described. 
If  the  acre  was  in  tillage,  5«.  was  paid  by  each 
person  to  the  treasurer  of  the  corporation,  as 
entrance  money,  on  taking  possession.  If  in 
grass,  10«.  as  entrance  was  paid.  The  rents  have 
varied,  some  having  paid  is.  6d.  and  others  59. 
a  year. 

The  Municijjal  Corporation  Act  superseded  the 
old  charter  under  which  Stafford  became  a 
corporation. 

In  the  year  1836  a  bye-law  was  enacted,  to 
point  out  the  manner  in  which  the  corporation 
of  the  borough  of  Stafford  should  deal  with  Coton 
Acres. 

The  following  is  the  bye-law  referred  to  in  the 
last  paragraph: — 

Borongh  of  Stafford,  to  wit. — At  a  qnarteriy  mectiuf;  of 
the  conncil  of  the  borongh  of  Stafford,  held  this  9th  Fob. 
1836  at  the  mayor's  offioe  within  the  said  borongh,  two- 
thirds  of  the  nhole  of  the  said  conncil  being  present,  to 
wit — John  Mtsfen,  Esq.,  tho  nonr  mayor  of  the  said 
borough,  and  Edward  Lloyd,  'WilUatn  Jones,  Thomas 
Stevenson.  John  Kenderdino  Shaw,  being  respectively 
now  alderman  of  the  said  borongh,  and  Thomaa  Ham- 
mersley,  Joseph  Clowlon,  John  Marson,  Thomis  WooUoy, 
Thomas  Watwood,  Charles  Edward  Morgan,  John  Wyma, 
Thomas  Cliffo,  Thomas  Lea,  Thomas  Frith,  Charles 
Wright,  and  Thomas  Carter  being  respectively  now  coun- 
cillors of  the  said  borongh,  and  the  said  John  Masfcn, 
Esq.,  presiding  at  tho  said  meeting. 

It  is  now  by  the  said  council  so  assembled,  as  aforesaid, 
declared,  enacted,  constituted,  and  ordered  as  follows  : — 
Whereas  the  mayor,  aldermen,  and  burgesses  of  the  said 
borongh  for  many  years  now  last  past,  to  wit,  from  the 
12th  day  of  Jan.  in  the  ionrthyear  of  the  reign  of  oar  late 
Sovereign  Lady  Qneen  Anne,  have  been  entitled  to  the 
fee  simple  and  inheritance  of  and  in  certain  lands  and 
tenements  near  the  said  borongh,  situate  in  tho  manor  of 
Coton  Field,  snbject  nevertheless  to  a  certain  perpetual 
annual  rent  charge  amounting  to  the  sum  of  122.,  now 
)>ayable  to  the  Right  Honourable  Charles  Chotwynd,  Earl 
Talbot,  and  also  to  a  certain  perpetual  annnal  payment 
amounting  to  the  sum  of  26!.  for  the  maintenance  of  cer- 
tain almshouses  in  the  said  borough. 


And  whereas  certain  orders,  rales,  and  ordinances, 
have  been  heretofore  from  time  to  time  made  and  re- 
solved by  the  said  mayor,  aldermen,  and  bnrgesses  of  the- 
said  borongh,  tonohing  the  holding,  enjoyment,  and  occu- 
pation of  the  said  lands  and  tenements,  under  the  said 
mayor,  aldermen,  and  burgesses,  and  the  reservation  of 
th«_  rents  and  profits  of  the  same,  nnder,  and  by  virtue  of 
which  orders,  rules,  and  ordinanoes,  the  said  lands  and 
tenements  hare.heretofore  and  are  now  held  and  enjoyed 
by  oertain  persons  (except  as  hereafter  mentioned)  in 
certain  divisions  or  portions  each  amounting  to  an  acre,, 
more  or  leas,  under  the  said  mayor,  aldermen,  and 
bnrgesses. 

And  whereas  oertain  parts,  to  wit,  two  acres  of  the  said 
lands  and  tenements,  ore  at  this  tim  j  nnoconpiod  by  any 
tenant  or  holder  thereof,  nnder  the  said  mayor,  aldermen,. 
and  burgesses,  and  it  is  proper  and  expedient  that  rea- 
sonable and  wholesome  rules,  ordinances,  and  regnla* 
tions,  and  orders  should  be  mode  and  established  respect- 
ing tbe_  fntnre  holding  and  enjoying  of  tho  said  parts  of 
the  said  lands  as  shall  hereafter  beoomo  vacant,  and 
farther  respeoting  the  futnro  reservation  of  the  rents  and 
profits  of  such  parts  of  tho  said  lands  and  tenements  as 
are  now  held,  occupied,  and  enjoyed  as  aforesaid,  nnder, 
and  by  virtne  of  the  former  orders,  mles,  and  ordinances 
before  mentioned.  Therefore  it  is  now,  by  the  said 
council  of  the  said  borongh,  so  assembled  as  aforesaid, 
hereby  declared,  enacted,  oonstitnted,  aud  ordered  that 
the  said  part  of  the  said  lands,  called  Coton  Field, 
which  are  now  unooonpied  as  aforesaid,  and  all  sncb 

garts  thereof  as  shall  become  vacant,  shall,  in  future,  be 
eld  and  enjoyed  by  no  other  persons  whatever  than  tho 
poor  and  necessitous  bnrgesses  of  the  said  borough  by 
birth  or  servitude,  duly  qualified  to  vote  for  members  of 
Parliament  for  the  said  borongh,  or  the  widows  of  such, 
burgesses,  the  said  bnrgesses  and  widows  being  respec- 
tively resident  within  the  said  borongh.  And  it  is 
hereby  further,  by  the  said  council  so  assembled  as  afore> 
said,  declared,  enacted,  constituted,  and  ordered  that  no 
one  burgess  or  widow  of  a  burgess  as  aforesaid,  shall 
hereafter  hold  or  enjoy  more  than  one  acre  of  the  said 
lands  now  vacant  or  which  hereafter  shall  become  vacant, 
under  tho  said  mayor,  aldermen,  and  bnrgesses. 

And  it  is  hereby  further,  by  the  said  council  so  as- 
sembled as  aforesaid,  declared,  enacted,  constituted,  and 
ordered  that  such  lands  shall  be  held  and  enjoyed  at  a 
oertain  rent  payable  therefore  to  the  mayor,  iddermen, 
and  burgesses  of  the  said  borough,  the  amount  thereof 
and  days  of  payment  to  be  fixed  and  ascertained  by  tho 
connoil  of  the  said  borough,  from  time  to  time,  as  oooa- 
sion  shall  reqnire,  at  tho  reasonable  discretion  of  the  said 
council.  And  it  is  hereby  farther,  by  the  said  council  so 
assembled  as  aforesaid,  declared,  enacted,  constituted,  and 
ordered,  that  for  the  purpose  of  selecting  from  the  said 
poor  and  necessitous  burgesses  proper  persons  for  the 
holding  and  enjoying  the  said  lands  nnder  the  said  mayor, 
aldermen  and  bnrgesses,  two  grounds  of  preference  shall 
hereafter  exist,  and  be  maintained,  to  wit,  one  ground 
of  preference  shall  be  in  favour  of  that  burgess  who  shall 
appear  by  the  freeman's  roll  to  have  been  a  sworn  burgess 
for  tho  greatest  space  of  time ;  and  tho  other  ground  of 
preference  shall  be  in  favonr  of  that  burgess,  who  for 
six  months  previous,  and  up  to  the  time  of  selection  shall 
have  had  and  then  have  the  greatest  number  of  children 
at  home  under  the  age  of  ten  ^eara,  and  that  as  often  as 
any  part  of  the  lands  aforesaid  shall  from  time  to  time 
become  vacant,  the  selection  of  a  burgess  for  the  holding 
and  enjoying  the  same  shall  be  made  by  turns  with 
respact  ultimately  to  tho  said  two  grounds  of  preference, 
provided  that  in  the  fi'st  instance  of  election,  a  burgess 
shall  be  selected  on  the  ground  of  preference  first  above- 
named. 

And  it  is  hereby  further  provided,  that  if  at  any  time 
two  or  more  burgesses  claiming  preference  on  tho  ground 
first  aboTC-namod  shall  appear  to  have  been  sworn  as 
burgesses  on  the  same  day,  then  tho  said  selection  shall 
be  made  of  such  one  of  the  said  two  or  more  of  the  said 
burgesses  as  shall  be  most  a^ed.  Aud  that  if  at  any 
time  two  or  more  bnrgesses  claiming  preference  on  tho 
ground  secondly  above-mefitioned  shall  have  happened 
to  hare  had  for  six  months  previous,  and  up  to  the  said 
time  of  selection,  and  then  htve  the  same  number  of 
children  at  home  under  the  age  of  ten  years,  then  the 
said  selection  shall  be  made  of  such  one  of  the  said  two 
or  more  of  the  said  last-mentioned  burgesses  as  shall 
appear  by  the  freeman's  roll  to  have  been  a  sworn  bur- 
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gCAS  for  the  {i^eateRt  epace  of  time  ;  and  if  two  or  more 
<>f  the  said  last-mentioned  burf^esses  shall  appear  to  hare 
been  sworn  as  burgesaea  on  the  same  day,  than  the  said 
selection  shall  be  made  of  such  one  of  the  said  last- 
mcntioued  two  or  more  burffosses  as  shall  be  most  aged. 

And  it  is  hereby  fnrther,  by  the  said  coancil  so  assem- 
bled as  aforesaid,  declared,  enacted,  constituted,  and 
ordered  that  if  any  burgess  shall  hereafter  die  in  the 
holding  and  enjoyment  of  any  part  of  the  said  lands 
under  the  ordinances,  regulations,  and  orders  hereby  made 
and  established,  and  shall  leave  a  widow,  she  being  a 
residort  within  the  said  borough,  shall  continue,  from 
the  time  of  the  death  of  her  said  husband,  to  hold  and 
enjoy  the  said  part  of  the  said  lands,  subject  nevertheless 
to.  the  ordinances,  regulations,  and  orders  which  are  or 
shall  be  hereafter  in  force  in  and  for  the  said  borough, 
with  respect  to  burgesses  holding  any  part  of  the  said 
lands,  as  well  relating  to  rent  payable  for  the  same  as  to 
all  other  things  whatsoever. 

And  it  is  fnrther  hereby,  by  the  said  coancil  so  assem- 
bled as  aforesaid,  declared,  enacted,  constituted,  and 
ordered  that  no  burgess  shall  be  regarded  or  considered 
a  poor  and  necessitous  burgess  within  the  meaning  of  the 
above  ordinances,  and  regulations,  and  orders,  unless  he 
shall  be  declared  so  to  be  by  a  majority  of  the  council  of 
the  said  boroagh,  assembled  at  a  tegular  meeting  of  the 
said  council. 

Provided  always  that  no  present  or  future  member  of 
the  council  of  the  said  borough  shall  be  capable  of  hold- 
ing or  enjoying  any  part  of  the  ao  vacant,  or  which  shall 
become  vacant  as  aforesaid,  so  long  as  he  shall  continue 
a  member  of  the  said  council. 

And  it  is  hereby  further,  by  the  said  council  declared, 
enacted,  constituted,  and  ordered,  that  all  persons,  irhat- 
evcr  who  at  this  present  time  hold  or  enjoy  any  part  of 
the  said  lands  under  the  said  mayor,  alderman,  and  bur- 
gesses, shall  hereafter  pay  an  advanced  rent  for  the 
F«me,  and  that  the  amount  of  the  said  rent,  and  the 
times  from  which  the  same  shall  begin  to  be  payable,  and 
at  which  the  same  shall  in  future  be  payable,  be  respec- 
tively £xed  and  ascertained  by  the  said  council  at  some 
future  or  regular  meeting  thereof ;  and  that  each  and  every 
of  such  persons  last  mentioned  who  shall  refuse  their 
consent  to  hold  the  said  lands  so  now  occupied  by  them 
respectively  as  aforesaid  at  the  advanced  rent  so  to  be 
fixed  and  ascertained  as  aforesaid,  shall  be  ejected  from 
the  tamo  by  due  course  of  law. 

And  it  is  hereby  further  by  the  said  oonnoil  so  assem- 
bled as  aforesaid  declared,  enacted,  constituted,  and 
ordered,  that  so  much  and  so  many  of  all  former  orders, 
rules,  regulations,  enactments,  and  ordinances  heretofore 
made  and  resolved  by  the  mayor,  aldermen,  and  bur- 
gesses of  the  said  borough,  and  now  in  force,  touching 
the  holding,  enjoyment,  or  occupation  of  the  said  lands 
or  tenements,  or  the  reservation  of  the  rents  and  profits 
thereof,  as  is  and  are  inconsistent  with  or  contrary  to 
the  declarations,  enactments,  constitutions,  and  orders 
hereby  mode,  shall  be  and  the  same  is  and  are  hereby 
repeated  and  annulled.  John  Masfbm,  Mayor. 

Joseph  Abberley  obtained  possession  of  an  acre 
in  Colon  Field  as  aforesaid,  under  a  resolution  of 
the  Council  and  Watch  Committee  of  the  borough 
of  Stafford,  held  on  the  12th  June  1869. 

At  a  meeting  of  the  Council  and  Watch  Committee  of 
the  borough  of  Stafford,  held  on  Monday,  12th  July,  1869, 
ordered  and  declared  that  William  Taylor,  who  was 
sworn  a  burgess  of  this  borough  on  the  19th  Nov.  1832, 
and  Joseph  Abberley,  who  was  sworn  a  burgess  of  this 
borough  on  the  2nd  Jan.  1835,  are  poor,  necessitous 
biirgepses  resident  within  the  borough  within  the  mean- 
ing of  the  bye-law  dated  the  28th  F^.  1837. 

Ordered  that  the  acre  lately  held  by  widow  Adams 
be  delivered  to  the  said  Joseph  Abberley  as  tenant  thereof 
to  Ihe  council,  and  that  he  do  pay  5s.  entrance  money 
and  5s.  per  annum  as  and  for  rent,  until  further  notice, 
subject  to  the  right  of  the  council  to  get  sand,  gravel, 
and  stone  thcre'rom,  and  under  the  same  pnrsnant,  to  the 
order  of  the  28th  April  1856,  the  council  paying  compen- 
sation for  all  surface  damage. 

The  names  of  110  other  persons  whose  names 
and  quahfications  are  set  out  in  the  schedule  hereto, 
were  objected  to  under  similar  circumstances  by 
the  said  Alexander  Scott.     I  decided  that  tlie  said 


Joseph  Abberley  and  the  other  said  110  other  per- 
sons had  not  freehold  in  the  said  land  called  Coton 
Field,  such  as  would  entitle  them  to  a  vot«  for  the 
cotinty ;  and  I  disallowed  the  claim  of  the  said 
Jo.sepn  Abberley  and  the  110  other  persons  men- 
tioned in  the  schedule,  and  struck  their  names  out 
of  the  said  list  of  TOtcrs. 

Due  notice  of  appeal  from  my  decision  was  given, 
and  I  ordered  the  appeals  in  the  before-mentioned 
cases  to  be  consolidated. 

If  the  court  be  of  opinion  that  my  decision  was 
wrong,  the  register  is  to  be  amended  by  inserting 
the  name  of  the  said  Joseph  Abberley  and  of  the 
110  other  persons  mentioned  in  the  schedule 
hereto. 

Strecten  {Gorst  with  him)  for  the  appellant.— 
The  question  is  whether  Joseph  Abberley  was  a 
tenant  at  will  or  whether  he  haid  an  equitable  free- 
hold estate  entitling  him  to  a  Tote.  [NVilles,  J.— 
Is  he  not  entitled  to  a  vote  only  so  long  as  he  is 
poor?]  It  was  an  estate  of  uncertain  duration, 
out  a  custom  had  existed  prior  to  the  passing  of 
the  Municipal  Corporation  Act.  [Willes,  J.— A 
member  or  the  common  council  is  not  a  member 
of  the  corporation.]  The  bye-law  was  passed  by 
the  corporation  in  favour  of  poor  and  necessitous 
burgesses  for  the  better  regulation  of  their  tenure, 
and  although  the  corporation  can  alter  the  rent, 
they  cannot  alter  the  possession.  [Brett,  J.— 
Only  while  the  bye-law  is  in  existence.  They  may 
repeal  the  bye-law  to-morrow,  and  turn  the  claimant 
out.]  The  tenure  is  regulated  by  the  bye-law,  and 
no  burgess  can  hold  more  than  one  acre.  [AVilles, 
J. — The  legal  estate  in  the  land  was  vested  in  the 
corporation,  and  you  must  divide  that  among  all 
the  burgesses  and  show  that  they  had  40s.  apiece.] 
There  is  no  instance  of  any  person  ever  having  been 
turned  out,  and  this  estate,  which  may  last  for  life, 
although  determinable  on  a  contingency,  is  in  the 
nature  of  a  freehold,  (He  referred  to  Coke  upon 
Littleton,  Fol.  42  A.)  [Willes,  J. — I  am  not  aware 
of  any  case  of  an  estate  for  life  where  the  termina- 
tion of  it  is  in  the  option  of  the  grantor.]  A  free- 
hold estate  of  uncertain  duration  is  sufficient  te 
confer  a  vote ;  Beeson  v.  Bmion  (20  L.  T.  HI ;  12 
C.  B.  647).  There  Jervis,  C.J.,  says  :  "  The  estate 
is  held  upon  an  uncertain  event,  for  it  is  uncertain 
whether  the  majority  of  allottees  will  consent  to  a 
sale  or  exchange,  and  therefore  the  case  falls  within 
the  definition  of  an  estate  for  life  in  Coke  upon 
Littleton,  42  A.  [Willes,  J. — In  that  case  the 
estate  was  not  determinable  at  the  will  of  the 
grantor.]  The  estate  of  the  burgesses  as  it 
stands  now  is  a  freehold  for  life. 

Davis  V.  Wadilinglon,  7  Man.  A  O.  37  ; 
Trentfield  v.  Lowe,  h.  Eep.  i  0.  P.  454;  20  L.  T.  Eep. 
N.S.394. 
There  is  no  power  in  the  grantors  to  do  away  with 
the  estate,  although  they  can  vary  the  rent,  and 
the  case  comes  within  the  definition  of  freehold  for 
life  in  Coke  upon  Littleton. 

Oough,  for  the  respondent,  was  not  called  upon. 

Willes,  J.— I  am  of  opinion  the  decision  of  the 
revising  barrister  was  right,  and  oi\gbt  to  be 
affirmed.  There  is  a  mistake  in  8uppo.<ing  that 
the  occupier  had  a  freehold  interest  in  the  hnd. 
If  it  was  a  question  in  whom  the  interest  was,  I 
should  say  in  the  corporation.  The  mode  of 
enjoyment  has  differed,  and  different  people  have 
had  that  enjoyment,  and  the  interest  therefore 
seems  vested  in  the  corporation,  who  could  de»j 
with  the  land  as  they  pleased.     When  the  cquit_ 
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able  rights  are  stamped  on  the  corporation,  the 
equitable  tenants  hare  a  right  to  vote  by  virtue  of 
8  Hen.  6,  c.  7,  and  the  73rd  section  of  6  &  7  Vict. 
c.  18,  their  qualification  being  sufiBcient,  if  it  comes 
to  the  question  that  they  are  entitled  to  vote  at 
all.  Biit  they  must  make  out,  not  only  an  equit- 
able interest  in  land,  but  an  equitable  interest  as 
freehold  in  land.  The  mere  fact  that  the  occupa- 
tion was  originally  conferred  from  charitable 
motires,  and  is  still  enjoyed  with  restrictions,  will 
not,  if  the  interest  of  the  occupier  amount  ti»  free- 
bold  subject  to  a  certain  contingency,  preclude  him 
from  ti.e  franchise,  is  laid  down  in  Fn/er  v. 
Boilenehaw  (1  Hop.  &  Colt.  Regis.  Cas.  204;  19 
L.  T.  Rep.  N.S.  645 ;  L.  Rop.  4, 0.  P.  529),  where  the 
claimant's  rote  was  allowed,  he  being  appointed  to  a 
bouse  for  his  life  from  which  he  could  not  be  disturbed 
except  for  felony,  although  he  was  subject  to  cer- 
tain rules  and  obliged  to  observe  the  regulations  of 
the  charity.  The  present  case  is  not  like  this,  for 
there  is  here  no  such  limit  to  the  expiration  of  the 
tenancy ;  nor  is  it  like  Durant  v.  Kennelt  (21  L.  T. 
Rop.N.  S.  60-3;  IHop.  &  C.  Regis.  Cas.  297)  which 
was  decided  on  the  ground  that  the  claimant  was 
occupying  as  member  of  a  corporation  aggregate, 
and  not  in  the  character  of  an  owner  or  tenant.  I 
pass  over  the  question  of  custom,  as  it  is  clearly 
manifest  that  no  claim  can  be  made  by  the  present 
claimant  under  that  bead.  Here  the  foundation  for 
the  claim  is  directly  on  the  order  by  which  the 
tenant  came  into  possession,  but  really  by  virtue  of 
the  bye-law.  The  bye-law  recites  that  the  claimant 
was  a  poor  and  necessitous  burgess,  and  only  such 
88  are  poor  and  necessitous  burgesses  are  entitled 
to  receive  a  plot  of  land ;  and  the  reasons  which 
are  given  for  the  occupation  show  that  the  occupa- 
tion is  to  bo  regarded  not  so  much  as  a  benefit  to 
him  as  to  the  corporation,  who  would  otherwise 
have  to  relieve  him  out  of  the  rates,  which  would 
fall  on  the  inhabitants.  Let  us  see  what  the 
order  is.  "  Ordered,  that  the  acre  lately  held 
by  Widow  Adams  be  delivered  to  Joseph  Abberley, 
as  tenant  thereof  to  the  council,  and  that  he  do  pay 
5s.  entrance  money  and  5«.  per  annum  as  and  for 
rent  until  further  notice,  subject  to  the  right  of 
the  council  to  get  sand,  gravel,  and  stone  there- 
from and  under  the  same,  pursuant  to  the  order 
of  the  28th  April  1856,  the  council  paying  compen- 
sation for  all  surface  damage,"  meaning  they  are 
to  become  tenants  till  further  notice,  and  such 
notice  must  be  g^ven  fairly.  Now,  if  the  tenant 
received  a  legacy,  the  council  might  turn  him  out 
as  a  person  not  requiring  a  benefit.  That  would 
fairly  put  an  end  to  the  tenancy,  as  it  is  of  such 
an  uncertain  period.  The  case  of  Davig  v.  Wad- 
dington  (7  M.  &  G.  37)  is  not  in  point,  as  it  does 
not  involve  a  case  of  freehold,  and  in  Bee^on  v. 
Burton  (12  C.  B.  647 ;  20  L.  T.  Rep.  Ill),  the 
tenancy  was  not  determinable  at  the  will  of  the 
grantor,  but  the  allotments  were  to  be  held  respec- 
tively by  each  resident  freeman  desiring  to  become 
the  occupier,  obtaining  possession  thereof  so  long 
as  he  should  be  willing  to  hold  the  same,  and 
pay  the  annual -rent  and  conform  to  the  orders 
and  regulations ;  but  here  it  is  determinable  with- 
out the  will  of  the  occupier  being  taken  into 
consideration.  Then,  passing  over  to  the  provision 
that  no  bnrgess  shall  be  considered  poor  and  neces- 
sitous unless  he  is  declared  so  to  be,  it  was  compe- 
tent for  the  revising  barrister  to  come  to  the  con- 
clusion that  the  land  was  to  be  distributed  as  a 
charity,  and    that  the   corporation  reserved  the 


power  of  apportioning  the  rent.  This  shows  an 
enjoyment  as  tenant  from  year  to  year.  I  think 
the  revising  barrister  was  right,  and  there  is  no 
evidence  in  the  case  to  hold  there  was  sash  a  free- 
hold in  the  claimant  as  to  entitle  him  to  a  vote.  We 
are  not  disposed  to  lay  down  that  a  person  receiv- 
ing alms  from  a  corporation  should  have  a  vote. 

Byles,  J. — I  am  of  the  same  opinion.  The  order 
is  in  the  nature  of  the  title  deed  of  the  occupier, 
and  the  order  creates  a  tenancy  from  year  to  year. 
In  Ti-enifidd  v.  Lowe  (L.  Rep.  4,  C.  P.  4.>|. ;  20 
L.  T.  Rep.  N.  S.  SW)  there  was  a  distinct  estate 
for  life. 

Brett,  J. — I  am  of  the  same  opinion.  I  think  there 
is  no  finding  of  any  legal  custom  to  confer  a  vote. 
If  there  was  a  custom  it  must  have  existed  previous 
to  the  year  1836,  when  the  bye-law  was  passed,  and 
the  case  cannot  be  supported  on  custom.  If  the 
attempt  is  made  to  support  the  case  on  the  bye- 
law,  then  we  discover  the  grantors  can  alter  the 
bye-law  at  will.  Whether  they  can  make  such  a 
bye-law  I  give  no  opinion;  but  as  they  repealed  the 
former  bye-law,  why  should  not  they  do  the  same 
by  this  P  At  most  it  creates  a  tenancy  from  year 
to  year,  after  entry  and  payment  of  rent.  The 
person  appointed  to  the  property  is  entitled  to 
notice  to  quit,  and  it  seems  to  me  impossible  to 
imagine  any  arrangement  more  likely  to  create 
abuse,  and  therefore  more  mischievous,  than  to 
hold  the  claimant  entitled  to  a  vote,  which  would 
in  fact  be  giving  the  franchise  to  a  person  in 
receipt  of  parish  relief. 

Decision  affirmed. 

Attorney  for  appellant,  Beddall. 

Attorneys  for  respondent,  Corser  and  Fotoler. 
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J^o».  18, 1871,  and /a».  17, 1872. 

MoUFFLET  V.   COLB. 

Covenant  not  to  set  up  a  trade  within  a  certain  dis- 
tance— Mode  of  aditieasurement  of  such  distance. 
If  a  party  covenants  not  to  do  an  ait  within  a  certain 
distance  of  a  given  place,  the  proper  mode  of  ad- 
measuretnent  is  to  draw  a  circle  round  such  place 
ef  the  raditis  of  such  distance ;  or,  in  other  words, 
to  measure  the  distance  hy  a  straiglU  line  upon  a 
liorizontal  plane,  or  a^  the  crow  flies. 
Tli^  defendant  covenanted  with  the  plaintiff,  to  to/torn 
lie  lutd  sold  a  public-Jwuse,  tliai  he  would  not 
engage  in  the  business  of  the  keeper  of  a  public- 
Jwuse  "  within  the  distance  of  one  half  of  a  mile 
oftlie  said  premises ;" 
Held  (jjer  Martin  and  ChanneU,  BB.),  that  tlie  dis- 
tance should  be  measured  tipon  the  principle  above 
staled. 
Held  {per  Cleasby,  B.),  that  tlte  subject-matter  of  the 
covenant  slioald  be  considered,  and  that  in  this  case 
tlie  distance  should  be  measured  as  a  travelled  dis- 
tance from  tlte  one  liouse  to  the  otlter. 
Tins  was  an  action  to  recover  damages  for  the 
breach  of  an  agreement  upon  the  sale  of  the  good- 
will of  a  public-house. 

The  declaration  stated  that  by  a  certain  deed, 
dated    the   10th   Feb.   1871,   made   between    the 

Slaintiff  and  the  defendant,  alter  reciting  that  the 
efeudant  had  contracted  with  the  plaintiff  for  the 
sale  to  him  of  the  leasehold  premises  and  goodwill 
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of  the  business  of  n  licensed  Tictiialler,  carried  on 
by  the  defendant,  called  the  Lord  Holland  public- 
bouse,  the  defendant  corcnanted  vrith  the  plaintiffi 
that  in  case  the  dcfemhrnt  should  take,  keep,  or  be 
in  any  way  concerned  in  the  trade  or  business  of  a 
licensed  public-house,  beer.sliop  or  place  for  the  sale 
of  wines  or  spirits,  within  the  distance  of  one  halt  of 
a  mile  of  the  said  premises  so  called  the  Lord 
Holland,  that  the  said  defendant  should  repay  to 
the  plaintiff  the  sum  of  oOOl.  as  liquidated  damages. 
The  declaration  then  alleged  that  the  defendant 
broke  his  agreement,  and  kept  a  place  and  was 
concerned  in  the  trade  and  business  of  a  licensed 
public-house  within  the  distance  of  one  half  of  a 
mile  of  the  said  premises.  To  that  the  defendant 
pleaded  that  he  did  not  keep  and  was  not  concerned 
in  the  trade  and  business  of  a  licensed  public- 
bouse  within  the  distance  of  one  half  of  a  mile  of 
the  said  premises  called  the  Lord  Holland. 

At  the  trial  before  Martin,  B.  it  a]^>eared  that 
shortly  after  the  defendant  sold  to  the  plaintiff  the 
premises  and  goodwill  of  the  Lord  Holland  public- 
bouse,  be  took  and  kept  a  public-house  called  the 
Duke  of  Cambridge,  wnich  bouse  was,  according  to 
a  certain  measurement,  within  the  distance  of  half 
of  a  mile  from  the  said  Lord  Holland  public-house. 
The  evidence  upon  this  point  was,  that  according 
to  actual  measurement,  taking  the  nearest  walking 
distance  between  the  two  bouses — that  is,  cutting 
off  comers,  &c.,  it  was  twenty-five  yards  short  of 
half  a  mile;  that  taking  the  distance  in  a  straight 
line,  as  the  crow  flies,  it  was  twenty-five  yards  short 
of  half  a  mile ;  but  that,  taking  the  centre  of  the 
road,  that  is,  following  the  course  a  carriage  would 
take,  the  distance  was  nineteen  yards  over  half  a 
mile.  At  the  trial,  the  learned  judge  expressed  his 
opinion  that  the  distance  should  be  measured  in  a 
straight  Une,  or  as  the  crow  flies.  Upon  this,  a 
verdict  was  taken  for  the  plaintiff,  with  500i. 
damages,  with  leave  reserved  to  the  defendant  to 
move  the  present  rule ;  which  called  upon  the 
plaintiff  to  show  cause  why  a  verdict  should  not  be 
entered  for  the  defendant,  npon  the  ground  that 
upon  a  true  construction  of  the  defendant's  cove- 
nant he  is  entitled  to  have  it  entered  for  him, 
-subject  to  the  award  of  the  arbitrator  agreed  on 
between  the  said  parties,  the  court  to  determine 
the  principle  upon  which  the  arbitrator  is  to 
proceed. 

Parry,  Serjt.  and  P.  Tm-ner  showed  cause. — ^The 
view  taken  by  the  learned  judge  at  the  trial  was 
the  correct  one,  namely,  that  the  distance  should 
be  measured  by  a  straight  line,  or'as  the  crow  flies. 
Any  other  principle  would  be  most  inconvenient, 
leading  to  constant  uncertainty,  since  by  altera- 
tions in  streets,  what  is  beyond  the  distance  one 
day  may  be  within  it  the  next.  [MARTra,  B. — If  a 
man  opened  a  house  more  than  half  a  mile  off  he 
would  be  right,  but  by  the  road  being  improved 
and  made  shoiter  he  might  come  within  the  dis- 
tance, and  so  by  no  fault  of  his  own  he  might 
commit  a  breach  of  his  covenant.]  That  would  be 
80  if  the  distance  were  to  be  measured  upon  the  prin- 
ciple contended  for  on  the  other  side ;  and  it  shows 
how  inconveniently  such  a  principle  would  operate. 
The  cases  are  strongly  infavourof  the  plaintiff's  con- 
tention. In  Wood  V.  DennM  (2  Stark.  N.P.89)  Lord 
EUenborongh  laid  it  down  as  the  principle  for 
estimating  the  distance,  that  the  shortest  way  of 
access  by  the  footpath  was  the  proper  line  for 
admeasurement.  In  Stokes  v.  GriseM  (23  L.J.  141, 
~1.  P.)  in  answer  to  the  argument  that  the  nearest 


mode  of  access  is  to  be  the  test,  Maale,  J.,  says, 
"  according  to  that  view  a  covenant  might  be 
br(4cen  without  any  default  on   the   part  of  the 
covenantor.     He  might  live  on  the  opposite  side  of 
a  river  from  the  covenantee,  and  awake  in  the 
morning,  after  a  tiard  frost,  and  find  to  hxa  surprise 
that  he  had  broken  his  covenant."    In  that  case 
Jervis,  C.J.,  said  "  I  should  say  that  the  twenty 
miles  mentioned  in  the  128th  section  (9  &  10  Yict. 
c.  9-5)  mean  an  actual  distance  of  twenty  miles 
measured  in  a  straight  line."      So  too  Maule,  J., 
said  "  as  to  the  m<Me  in  which  the  twenty  miles 
are  to  be  measured,  I  think  that  pointed  out  by  my 
brother  Parke  in  Leigh  t.  Hind  is  the  right  one — 
they  are  to  be  measured  by  a  straight  line  drawa 
from  point  to  point."  So  in  Beg.  v.  The  Inhah'Uautt 
of  Saffron  Waiden  (9  Q.B.  76),  which  was  a  question 
of  settlement,  and  turned  np(m  the  meaning  of  the 
words  inhabiting  "  within  ten  miles,"  in  sect.  68  (rf 
the  4  dc  5  Will.  4,  c.  76.     In  his  judgment  Loid 
Denman  says  "Now,abstractedly,  the  most  reason- 
able rule  appears  to  be  that  approved  of  by  my 
brother  Parke,  namely,  a  measurement  by  a  direct 
line ;"  and  Patteson,  J.,  says  "we  must  therefore  lay 
down  an  arbitrary  rule,  and  I  think  the  best  mie 
will  be  to  take  the  distance  as  the  crow  flies."    In 
JeweU  V.  Head  (25  L.J.  294,  Q  B.)  a  turnpike  Act 
provided  that  no  toll-gate  should  be  er^;ted  nor 
any  toll  taken  within  three  miles  of  B.    The  road 
authorised  by  the  Act  did  not  extend  to  B.,  hot 
there  was  a  communication  between   its  termi- 
nation and  B.    by    another    turnpike  road,  and 
also  by  a  public  road  made  since  the  Act  was 
passed;   and  it  Tias  held  that  under  these  cir- 
cumstances, the   three   miles   within   which  toll- 
gates  could  not  be  erected,  were  to  be  measured 
from  B.  in  a  straight  line  on  a  horizontal  plane,  and 
not  along  any  of  the  roads.     Lord  Campbell  in  his 
judgment  says  :    "  I  am  of  opinion  that  the  dis- 
tance is  to  be  measured  by  a  straight  line  upon  the 
horizontal  plane.     Lake  v.  Bugler  lays  this  down 
as  a  general  rule  with  respect  to  the  constmctioa 
of  sucn  expressions  in  statutes,  and  we  need  not 
repeat  the  reasons  which  are  given  there.    It  is 
very  inexpedient  that  there  should  be  nice  dis- 
tinctions in  such  cases ;  and  unless  there  is  some 
clear  indication  in  the  Act  that  a  different  mode  of 
measurement  is  pointed  at,  I  think  we  ought  to 
abide  by  one  general  rule  of  construction."  The  case 
of  Lake  v.BuOer  (5  E.  &  B.  92)  referred  to  in  the  for- 
mer  case,  decides  that  under  the  128th  eeotion  of  ^o 
9  &  10  Vict.  c.  95,  which  gives  the  County  Court » 
concurrent  jurisdiction  with  the  Superior  Courts  in 
cases  where  the  plaintiff  dwells  more  than  twenty 
miles  from  the  defendant,  this  distance  is  to  be 
measured  in  a  straight  line  upon  a  horizontal  plane, 
and  not  by  the  nearest  practical  mode  of  access. 
In  his  judgment.  Lord  Campbell,  C.J.,  says,  "  We 
may  consider  the  Legislature  as  implying  that  the 
most  convenient  and  certain  mode  of  measurement 
should  be  adopted.    Now,  if  we  are  to  take  the 
nearest  practicable  mode  of  access,  what  uncer- 
tainty will  arise.    Is  it  to  be  by  a  carringe-road, 
or  a  bridle- way,  or  a  footpath?  •  Sometimes  the 
way  must  be  by  water,  and  in  a  tidal  river  the 
distance  would  vary  every  hour  of  the  day ;  and  if 
the  measurement  be  by  road,  the  distance  will 
depend  upon  whether  the  road  is  diverted  or  not 
But  if  we  adopt  the  straight  line,  no  uncertainty 
can  possibly  arise.     Even  where  there  is  a  moon- 
tain  intervening,  you  may  still  take  the  msBsn'*' 
meut  upon  a  norizontaf  plane,  and  may  gd  * 
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straight  line  between  two  points ;"  and  the  other 
judges  concurred  in  this  view.  Wing  v.  Earle 
(Cro.  Eliz.  267)  was  referred  to,  in  which  Turner,  J. 
says,  "  If  the  anestion  bad  been  upon  the  statute, 
the  miles  shall  be  constmed  according  to  the 
usual  wa^  for  carriages;  but  upon  the  condition, 
if  it  be  within  four  miles  any  way,  the  condition  is 
broken."  It  will  be  contended,  on  the  other  side, 
that  Leigh  Y.  Hind  is  in  their  favour,  and  establishes 
that  the  nearest  way  of  access  between  the  premises 
is  the  true  rule.  That  was  a  case  in  which  there 
was  a  coTenant  that  the  defendant  would  not  carry 
on  the  trade  or  business  of  a  victualler  within  the 
distance  of  half  a  mile  from  certain  premises.  In 
that  case.  Lord  Tenterden,  C.J.,  certainly  said, 
"  the  distance  must  be  measured  by  the  nearest 
mode  of  access ;"  and  Littledale,  J.,  said,  "  the  true 
principle  of  admeasurement  is  to  take  the  nearest 
mode  of  access  according  to  the  existing  state  of 
the  streets."  But  that  was  a  question  merely  as  to 
whether  the  distance  was  to  be  measured  by  the 
footpath  or  the  carriage  way.  Parke,  J.,  however, 
in  his  judgment  says,  "  I  should  have  thought  that 
the  proper  mode  of  measuring  the  distance  would 
be  to  take  a  straight  line  from  house  to  hoase — in 
common  parlance,  as  the  crow  flies.  The  defen- 
dant agrees  not  to  keep  a  public-house  within  the 
distance  of  half  a  mile;  the  plain  and  ordinary 
sense  of  these  words  is,  the  actual  distance,  and  I 
think  that  they  ought  to  be  so  understood  unless 
'we  can  collect  from  the  context  that  they  were 
meant  to  be  used  in  a  different  sense ;  and  here 
the  context  raises  no  such  inference.  Neither  of 
the  parties  contemplated  that  the  customers  of  one 

fnbUc-house  were  to  go  irom  thence  to  the  other, 
t  seems  to  me,  therefore,  that  the  distance  should 
have  been  ascertained  without  any  reference  to  the 
modes  of  communication.  In  the  case  of  Wood  v. 
Dennett,  the  plaintiff's  counsel  mt^have  thought  it 
unnecessary  to  insist  on  the  mode  of  admeasure- 
ment, as  he  probably  considered  that  he  had  a 
good  case,  supposing  the  other  to  have  been 
adopted.  At  all  events,  the  point  was  not  presented 
for  Lord  Ellenborough's  consideration,  and  there- 
fore his  opinion  is  not  to  be  considered  an  authority 
against  this  construction,  which  appears  to  me  to 
be  the  right  one."  All  the  cases  decided  since 
Leigh  v.  Hind  recognise  the  view  of  Parke,  J.,  as 
the  correct  one. 

We«t,  Q.  C,  and  L.  Smith  in  support  of  the  rule. 
— According  to  the  terms  of  the  covenant  the  case 
of  Leigh  V.  Hind  is  in  point  in  the  defendant's  favour. 
The  object  was  to  prevent  the  customers  of  the 
plaintiff  &om  leaving  the  house ;  therefore,  in  mea- 
suring the  distance,  the  test  should  be — what  is  the 
nearest  practicable  distance  ?  Suppose  there  were 
two  public-houses,  one  on  each  side  of  the  Crystal 
Palace,  and  it  should  be  a  mile  and  a  half  round 
from  one  house  to  the  other,  and  yet  not  half  a  mile 
apart,  it  could  not  be  said  that  there  would  be  any 
such  a  breach  of  covenant  in  such  a  case.  The  rule 
hud  down  in  Leigh  v.  Hind,  that  the  measurement 
is  to  be  made  according  to  the  nearest  way  of 
access  between  the  premises,  is  that  which  has  been 
acted  upon  in  such  cases  ever  since  that  decision, 
now  more  than  forty  years  since.  Lord  Tenterden 
says :  "The  distance  must  be  measured  by  the 
nearest  mode  of  access."  As  long,  therefore,  as  a 
person  cannot  get  from  one  house  to  the  other 
under  a  distance  of  half  a  mile  the  covenant  is  not 
broken.  The  real  object  of  the  parties  was  that  the 
defendant  should  not  set  up  within  half  a  mile 
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according  to  the  distance  which  a  person  had  to 
traverse  in  going  from  one  house  to  the  other,  not 
according  to  the  distance  that  a  crow  would  fly.  Take 
the  Cctse  of  a  walled  town — a  party  under  such  a 
covenant  sets  up  outside  the  wall,  to  which  there 
is  no  access  from  the  interior.  In  such  a  case, 
although  the  plaintiff  could  not  be  prejudiced,  the 
defendant  would  have  to  pay  damages. 

Cur.  adv.  vult. 
Jan.  17. — CtBASBT,  B.  (a) — In  this  case  the  ques- 
tion arises  upon  the  proper  construction  of  the  cove- 
nant in  the  assignment  of  the  leases  of  a  public- 
house  called  the  Lord  Holland.  The  covenant  is  a 
usual  one,  and  the  words  are,  that  the  defendant  will 
not  carry  on  the  business  of  a  publican  within  the 
distance  of  one  half  of  a  mile  of  the  premises 
called  the  Lord  Holland ;  and  there  is  a  covenant 
to  pay  a  sum  of  500Z  as  stipulated  damages  for  the 
breach  of  this  contract.  The  defendant  liad  taken 
a  public-house  after  the  a.><Bignment,  and  carried 
on  business  in  it,  and  the  question  was  whether 
this  was  a  breach  bt  the  covenant  according  to  its 
proper  construction.  There  was  a  verdict  for  the 
plaintiff  for  the  stipulated  damages,  5002.,  with 
leave  to  the  defendant  to  move  the  court  to  enter 
a  verdict  in  his  favour.  The  plaintiff  contended 
that  in  ascertaining  the  distance  it  was  to  be 
measured  by  the  shortest  line,  or  as  the  crow  flies. 
The  defendant  contended  it  was  to  be  measured  by 
the  nearest  available  mode  of  access  between  the 
two  houses.  In  my  opinion,  the  distance  is  to 
be  measured  as  a  travelled  distance,  and  I  should 
say  the  proper  termini  would  be  from  the  door  of 
or  entrance  to  one  place  of  business  to  the  door  of 
or  entrance  to  the  other.  I  cannot  think  it  would 
be  in  accordance  with  the  intention  of  the  parties 
to  ascertain  first,  by  some  process  not  very  easy, 
what  are  the  two  points  of  the  two  places  of 
business  which  are  nearest  to  each  other ;  and 
then  by  another  process  (perhaps  more  difficult) 
what  would  be  the  length  of^  the  line  drawn 
between  those  two  points.  If  one  can  suppose 
the  question  to  arise  as  an  abstract  question,  what 
is  the  distance  between  two  fields  P  I  apprehend 
the  latter  would  be  the  proper  mode  of  arriving  at 
it.  And,  in  general,  in  ascertaining  the  distance 
between  two  known  things,  whether  it  is  to  be  of 
a  planet  from  the  san  at  a  particular  time,  or  of 
one  beacon  or  telegraph  from  another,  it  would  be 
ascertained  by  supposing  a  line  to  be  drawn  (or  as 
the  phrase  is,  a  crow  flies)  from  one  to  the  other, 
and  then  calculat^g  the  length  of  that  line.  But 
where  the  question  does  not  arise  in  this  form,  but 
the  distance  is  coupled  with  something  to  be  done 
within  or  without  that  distance,  I  apprehend  no 
snob  rule  can  be  applied.  It  is  true  that  words 
are  to  be  read  generally  in  their  ordinary  natural 
and  grammatical  meaning,  but  this  does  not  mean 
that  the  words  are  to  be  taken  by  themselven,  as  if 
they  stood  alone,  and  then  the  ordinary  and  natural 
meaning  given  to  them.  I  conceive  the  subject 
matter  and  object  of  the  whole  agreement  must 
be  first  considered  before  the  meaning  of  the 
words  can  be  looked  for  with  any  chance  of 
finding  their  proper  meaning.  The  subject  matter 
of  an  agreement  is  to  be  considered  in  con- 
struing the  terms  of  it,  and  they  are  to  be 
understood  in  the  sense  most  eigreeable  to  the 
nature  of  the  agreement.    I  feel  satisfied  that  the 

(a)  Kelly,  C.B.,  was  not  present  when  the  case  was 
argued. 
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word  "  distance  "  must  receive  a  meaning  depend- 
ing upon  the  subject  under  consideration.  For 
example,  in  considering  the  distance  between 
London  and  its  antipodes,  if  we  were  dealing  with 
a  subject  relating  to  the  intercourse  between  the 
two  countries,  and  voyages,  I  should  say  the 
distance  would  be  taken  upon  the  surface  of  the 
earth,  by  the  best  course  which  a  vessel  could 
take ;  bat  if  we  are  dealing  with  a  subject  relating 
to  the  system  of  the  world  and  the  magnitude  of 
the  pWetary  bodies,  the  distance  would  be  the 
earth's  diameter.  Now  here,  we  are  dealing  with 
a  contract,  the  object  of  which  is  to  protect  one 
person  irom  the  competition  of  another,  who  has 
obtained  in  one  public-bouse  a  certain  connection, 
and  may  on  other  grounds  be  a  successful  rival, 
and  the  mode  of  doing  this,  ia  by  preventing  the 
tiade  of  the  one  from  being  carried  on  within  a 
certain  distance  of  the  other.  It  strikes  me  very 
strongly  that  this  would  be  the  distance  it  would 
take  to  get  from  one  place  to  the  other.  -A  person 
who  was  under  a  covenant  not  to  carry  on  business 
within  half  a  mile  and  took  another  house  at  the 
distance  of  three  quarters  of  a  mile  by  the  nearest 
road  would  never  think  of  his  liability  depending 
upon  the  length  of  an  imaginary  line  which  can- 
not be  trodden  or  measured,  but  only  calculated. 
It  was  suggested  in  argument,  that  the  distance 
oould  be  practically  measured  and  ascertained 
upon  an  ordinary  map,  bat  even  if  it  be  assumed 
that  an  ordinary  map  is  a  mode  of  measurement 
contemplated  or  thought  of  by  such  persons  aa 
make  those  agreements,  and  also  that  tne  map  of 
London  would  ^ve  the  means  of  making  this 
measurement  with  anjrthing  like  accuracy,  I  do 
not  think  the  construction  of  such  a  contra<ct  can 
depend  upon  there  being  of  late  a  survey  upon  a 
large  scale,  and  that  it  wonld  be  one  thing  before 
such  survey  and  another  after.  If  you  were  to  ask 
any  person  how  far  he  lived  from  some  friend, 
would  not  his  answer  have  reference  to  the 
distance  to  be  travelled  P  He  might  add,  it  was 
strange  it  was  so  far,  because  as  the  crow  flies  it 
was  only  half  the  distance.  This  wouild  not  show 
that  the  words  were  to  be  understood  in  that 
sense  but  the  contrary.  In  considering  the  dis- 
tance between  two  places  on  the  opposite  slopes 
of  a  mountain,  strictly  speaking  it  would  be 
measured  b^  a  straight  line  passmg  though  the 
earth  and  joining,  but  except  when  some  scientifio 
subject  was  under  consideration  would  any 
one  think  of  measuring  it,  except  on  the 
Borface,  that  is  by  going  ap  to  the  top  of  the 
monntain  and  then  down  again  and  so  perhaps 
doubling  the  other  distance  P  My  opinion,  there- 
fore, independent  of  authority,  would  be  that  the 
covenant  m  this  case  would  not  include  any  place 
within  an  imaginary  circle  drawn  within  a  radina 
of  half-a-mile,  the  centre  being  some  part  of  the 
Lord  Holland.  I  think,  in  determining  whether 
any  other  place  of  business  is  within  the  covenant, 
no  aupposed  oirde  need  be  drawn,  but  you  have 
only  to  measure  the  distance  of  such  a  place  from 
the  Lord  Holland  in  the  manner  which  I  have 
mentioned.  There  is  nothing  in  the  authorities 
to  bind  me  to  come  to  a  different  conclusion.  On 
the  contrary,  the  preponderance  of  the  authorities 
when  properly  considered  is,  I  think,  in  favour  of 
this  view.  I  say  properly  oonaidered,  becanse  I  do 
not  think  that  any  authorities  relating  to  the 
mode  of  measuring  distance  under  difierent  oir- 
camstanoea   have  any  bearing  upon  the  present 


case,  for  reasons  which  I  have  already  given.  In 
order  to  influence  the  decision  in  the  present  case 
the  distance  must  be  assigned  for  the  purpose  of 
relieving  one  person  from  the  competition  of 
another  in  a  particular  trade,  and  this  appears  to 
dispose  of  most  of  the  cases  cited  in  theargoment. 
In  the  case  of  Win^  v.  Ea/rle  (in  Cro.  Elit 
267),  the  matter  depended  upon  a  mere  qaestion  d 
locality,  how  the  distance  from  a  wood  to  a  certsia 
place  was  to  be  measured.  In  the  case  of  The 
Queen  v.  InhahitanU  of  Saffron  Waldon  (9  Q.  B. 
N.  S.  76),  the  question  arose  upon  the  Statute 
4  &  5  Will.  4,  0.  76,  which  enacts  that  no  person 
shall  retain  a  settlement  by  reason  of  any  entate  or 
interest  in  a  parish  for  a  longer  period  than  he 
inhabitated  within  ten  miles  thereof.  The  coort 
thought  that  as  there  was  nothing  in  the  natnre  of 
the  subject  to  assist  in  the  construction  of  these 
words,  an  arbitrary  rule  must  be  laid  down,  and 
they  held  that  the  ten  miles  must  be  measured  in  t 
straight  line  from  the  residence  to  the  nearest  part 
of  the  parish.  There  are  some  remarks  of  tiie 
judges  in  this  case  which  will  be  considered  when 
the  cases  involving  the  same  question  as  the 
present  are  considered.  In  Stokes  v.  OrisM  (U 
C.  B.  678,  also  reported  23  L.  J.  141,  C.  P.) 
which  was  pressed  on  behalf  of  the  defendant,  the 
question  adverted  to  (bat  not  raised  for  discassion 
or  decided)  was  how  the  distance  of  twenty 
miles  mentioned  in  an  Act  of  Parliament  (The 
County  Court  Act,  9  A  10  Vict.  o.  96)  was  to  be 
measured,  and  has  no  bearing  upon  the  con- 
struction of  an  agreement  like  the  present  where 
the  subject  matter  and  intention  of  the  parties 
must  be  considered.  The  observations  <^  the 
judges,  particularly  Mr.  Justice  Msule,  so  &r  ii 
they  bear  upon  the  present  case,  will  be  i^terwardi 
noticed.  In  Lake  v.  BuOer  (5  E.  A  B.  92)  the 
question  was  the  same  as  in  Stokes  v.  OritteU, 
namely,  the  measurement  of  the  twenty  miles 
mentioned  in  9  &  10  Vict.  c.  96,  and  the  ooort 
adopted  the  view  expressed  in  the  former  case; 
but  there  is  nothing  in  the  judgments  indicatingin 
opinion  in  favour  of  the  straight  line  rule  in  such  a 
case  as  the  present.  On  the  contrary,  the  judg- 
ments are  all  founded  on  the  general  words  oS  the 
Act  of  Parliament.  In  JeweSv.  Head  (6  E.  A  B. 
360)  the  question  arose  upon  a  turnpike  Act,  which 
provided  that  no  toll-gate  should  be  erected  within 
three  miles,  and  all  that  was  decided  was  that  &e 
general  rule  should  be  adhered  to,  that  when  in  an 
Act  of  Parliament  distance  is  menticmed  graierally, 
without  any  other  guide,  the  straight  line  role  it 
to  be  adopted.  This  is  one  of  the  cases  in  whiob 
Lord  Campbell  says  that  the  distance  is  to  be 
measured  by  a  straight  line  on  the  horizontal  phkiie. 
This  measurement  of  distance  on  a  horizontal  plane 
is  a  proper  mode  of  measurement  when  you  are 
laying  down  an  arbitrary  rule  to  determine  whether 
a  particular  case  comes  within  an  Act  of  Farliamoil 
or  not,  being  no  question  of  conduct  cmd  d 
liability  by  reason  thereof ;  but  when  the  whole 
question  arises  upon  the  condact  of  the  parties, 
such  a  rule,  it  is  submitted,  is  wholly  inapplicable. 
The  above  were  authorities  relied  on  by  the 
defendant  upon  the  argument,  and  it  is  sub- 
mitted they  bear  very  remotely  upon  the  preeent 
question.  The  authorities  which  re^  bear 
upon  the  present  case,  are  first : — Wood  T. 
Detmet  (2  Stark.  N.  P.  C,  89.)  In  tius  case  the 
same  question  arose  as  in  the  present  case,  hov  tha 
distance  was  to  be  measuwd,  when  »  person  onda- 
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similar  circumstances  to  the  present  gave  a  bond  not 
to  carry  on  the  business  of  a  cheesemonger  within 
a  mile  of  the  plaintiff's  shop.  The  distance  had 
been  measured  different  ways,  and  there  can  be  no 
doubt  that  if  the  distance  could  have  been  taken  by 
including  all  within  a  radius  of  a  mile,  the  place 
would  have  been  within  it.  The  rule  laid  down  by 
Lord  Ellenborough  for  the  guidance  of  the  arbi- 
trator to  whom  the  case  was  referred  waa,  that  in 
ascertaining  the  distance  the  shortest  way  of  access 
by  the  footpath  was  the  proper  Une  for  admeasure- 
ment. We  have  a  decision  m  point  so  far  back  as 
1817,  on  a  matter  upon  which  persons  would  make 
a  rule  to  go  by,  and  which  may  have  influenced 
the  conduct  of  persons  under  like  circumstances 
since.  There  is  then  the  case  of  Leigh  v.  Hind 
(9  B.  &  Cr.  774).  In  that  case  the  c|ueBtion  was 
pirecisely  the  same  as  the  present,  arising  upon  the 
assignment  of  a  lease  of  a  public-house  in  London. 
The  case  had  been  referred,  and  the  arbitrator  had 
the  measurement  made  in  three  different  modes, 
all  of  them  connected  with  the  modes  of  access, 
and  he  found  as  a  fact,  that  the  one  house  was 
within  half  a  mile  of  the  other.  If  the  distance 
could  have  been  taken  by  the  sugg^ted  radius,  it 
was  clearly  within  the  distance,  and  no  question 
could  have  arisen,  and  the  majority  of  the  court 
must  hare  rejected  such  a  measurement.  Nothing 
can  be  clearer  than  the  judgments  of  Lord  Ten- 
terden  and  Mr.  Justice  Littledale.  The  radius 
measurement  had  been  suggested,  but  they  do  not 
think  it  worthy  of  notice.  The  question  may  be 
stated  to  have  beon  between  the  mode  of  access 
which  was  actually  the  nearest  and  which  went 
part  by  footways  and  part  by  the  carriage  way,  and 
which  it  was  suggested  the  customers  <m  the 
public-house  would  not  use,  and  another  by 
the  footway,  which  it  was  said  the  custo- 
mers would  use;  and  the  difference  was  very 
small  between  them,  but  sufficient  to  turn  the 
balance.  Lord  Tenterden  says: — "Now,  unless 
the  nearest  mode  of  access  be  taken,  it  ia  impos- 
sible to  say  what  other  mode  should  be  taken.  If 
we  depart  from  it  a  little  in  this  case  we  may  be 
called  upon  to  depart  fh>m  it  still  more  in  another, 
and  the  consequence  will  be  that  there  will 
be  no  certain  rule  applicable  to  the  subject.  I 
think  the  distance  must  be_  measured  by  the 
nearest  mode  of  access.  Nothing  can  be  stronger 
than  this  language.  Lord  Tenterden  considers  it 
the  settled  rule  not  to  be  departed  from.  The 
language  of  Mr.  Justice  Littledale  is  equally  strong. 
He  says,  "The  true  principle  of  admeasurement 
ia,  to  toke  the  nearest  mode  of  access,  according  to 
the  existing  state  of  the  streets.  If  subsequently 
to  the  assignment  the  covenantor  took  a  public- 
house,  the  distance  of  which  by  the  then  snortest 
mode  of  access  would  be  greater  than  the  one  he 
sold,  and  a  new  street  was  afterwards  opened, 
whereby  the  distance  by  the  shortest  mode  of  access 
became  less  than  the  one  mentioned  in  the  coven- 
ant, the  covenantor  would  thereupon  incur  a 
breach."  So  that  the  actual  distance  at  the  time, 
as  influencing  the  trade  of  the  one  upon  the  trade 
of  the  other,  is  the  test,  and  the  covenantor  takes 
npon  himself  the  risk  of  any  alteration  by  his 
general  covenant.  Mr.  Justice  Farke  in  that  case  was 
of  a  different  opinion.  He  thought  that  the  proper 
mode  of  measuring  the  distance  would  be  to  take 
a  straight  line  from  house  to  house — in  common 
parlance,  as  the  crow  flies — and  that  it  should  be 
ascertained  without  any  reference  to  the  modes  of 


communication.  Bat  the  reason  which  he  gives 
is,  that  neither  of  the  parties  contemplated  that 
the  customers  of  a  pubhc-house  were  to  go  from 
thence  to  the  other.  This  is  quite  true,  but  does 
not  seem  a  good  reason,  as  the  object  of  the 
covenant  was  not  to  guard  against  customers  going 
firom  one  house  to  the  other,  but  to  secure  the 
covenantor  a  certain  area  of  custom  between  the 
two  houses  free  from  the  injarions  competition  of 
the  covenantor.  The  learned  judge  adds  that, 
in  Woods  V.  Dennett  the  plaintiff's  counsel  may 
have  thought  it  unnecessary  to  insist  upon  this 
mode  of  admeasurement,  as  he  probably  considered 
he  had  a  good  case,  supposing  the  other  to  be 
adopted.  I  can  hardly  thinlc  this  well  founded.  It 
suggests  that  the  plaintiff's  counsel  did  not  think 
it  worth  while  to  insist  upon  a  test  which  was 
certain  in  his  favour,  because  he  had  another  un- 
certain one  on  which  he  might  succeed.  The 
opinion  of  so  eminent  a  judge  would  no  doubt  take 
from  the  weight  of  the  other  authorities;  but 
whatever  his  opinion  at  the  time  of  the  last  cited 
case  was  as  to  what  the  rule  ought  to  be,  the  effect 
of  it  is  entirely  removed  by  his  clear  opinion  in  a 
subsequent  case  as  to  what  the  rule  really  was; 
and  what  ia  the  result  of  the  decision  in  the  case  of 
Leigh  v.  Hind  last  referred  to  P  I  refer  to  the  case 
of  Atkt/nt  V.  Kinnier  (4  Ex.  776).  The  defendant, 
in  addition  to  a  covenant  not  to  carry  on  the  busi- 
ness of  a  surgeon  within  a  certain  distance  from 
28,  Dorset-square,  to  be  measured  in  a  particular 
manner;  also  covenanted  generally  not  to  reside 
within  the  distance  of  two  miles  and  a  half  f^om 
that  place.  The  following  is  Baron  Parke's  judg- 
ment : — "  The  question  was,  whether  the  defendant 
resided  within  two  miles  and  a  half  from  the 
pltuntifl's  residence,  measuring  by  any  of  the 
usual  ways  of  communication.  The  rule  laid  down 
in  Leigh  v.  Hind  is,  that  when  there  is  a  stipulation 
as  to  non-residence  within  a  prescribed  distance, 
the  true  principle  of  admeasurement  is  to  take  the 
nearest  mode  of  access,  according  to  the  existing 
state  of  the  street.  The  object  of  this  covenant 
was  to  prevent  the  defendant  from  residing  within 
two  miles  and  a  half  of  the  pluntiff,  measuring  by 
any  of  the  usual  and  ordinary  modes  of  oommom- 
cation,"  so  that  Baron  Farke  distincUy  recognizes 
in  1850,  the  rule  laid  down  in  1829  by  Lord 
Tenterden  and  Mr.  Justice  Littledale  in  Leigh  y. 
Hind,  as  the  proper  one,  though  at  variance  with 
the  opinion  expressed  by  him.  And  this  rnle,  as 
applied  to  such  a  case,  appears  to  have  been  re- 
^rded  as  a  settled  rule  by  the  Court  of  Queen's 
Bench  in  the  Saffron  Walden  case  already  referred 
to,  in  which  they  applied  the  straight  tine  test  to 
the  Act  relating  to  settlements.  Lord  Denman 
says  in  that  case  : — "  In  Leigh  v.  Hind,  one  learned 
judge,  my  brother  Parke,  thought  that  the  natural 
mode  of  estimating  the  distance,  was,  as  the  crow 
flies ;  but  then  with  reference  perhaps  to  the  object 
of  the  contract,  the  measurement  oy  the  nearest 
possible  route  was  adopted.  Here  we  are  very 
much  at  large,  and  without  materials  for  judg- 
ment ;  we  find  no  words  referring  to  any  particular 
object.  We  have  therefore  to  lay  do?m  a  fixed  and 
absolute  rule."  It  is  going  a  great  way  to  cite  this 
as  an  authority  for  the  straight  line  rule,  as  ap- 
plicable to  such  a  case  as  the  present,  when  the 
reason  for  adopting  it  was,  that  there  was  not  such 
materials'as  the  present  case  presents  for  any  other 
rule.  Mr.  Justice  Patteson'sjudgmentis  to  the  same 
effect,  and  ia  founded  entirely  up<m  there  being  in 
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that  case  no  other  guide  except  the  words  "  ten 
miles."  We  have,  therefore,  it  is  submitted,  a 
remarkable  concurrence  of  authority  dating  from 
the  year  1817,  and  reaching  to  1850,  upon  which 
it  would  be  supposed  men  could  act  with  a  feeling 
of  perfect  security.  The  authorities  in  favour  of  a 
straight  line  rule,  as  applied  to  such  a  case  as  the 
present,  are,  first,  the  incidental  remarks  of  Mr. 
Justice  Maule  in  Stoh-g  t.  OritteU  (23  L.  J.  141, 
C.  P.),  where  he  says  in  his  judgment  (p.  143),  "  as 
to  the  mode  in  which  the  twenty  miles  are  to  be 
measured,  I  think  that  pointed  out  by  my  brother 
Parke  is  the  right  one,  and  that  they  ore  to  be 
measured  by  a  straight  line  drawn  from  point  to 
point."  Ho  goes  on  to  say,  after  referring  to  the 
words  of  the  128th  section  of  the  Act  of  Parlia- 
ment, that  there  is  no  manifest  inconvenience  in 
giving  to  the  words  their  plain,  unambiguous 
meaning,  and  that  the  distance  should  be  measured 
as  the  crow  flies.  Without  detracting  from  the 
value  of  anything  said  by  that  eminent  judge,  it 
may  be  observed  first,  that  the  mode  of  measure- 
ment was  not  the  subject  for  discussion;  and, 
secondly,  that,  so  far  ae  it  arose  incidentally,  Mr. 
Justice  Maule  was  applying  it  to  an  Act  of  Parlia- 
ment, and  not  to  an  agreement  where  the  object  of 
the  parties  is  to  be  considered.  The  only  other 
authority  in  fovour  of  the  plaintiff  is  a  case  in 
equity,  Bignam.  v.  Walker  (28  L.  J.  867,  Oh.).  It 
was  much  relied  on  as  being  in  point  in  his  favour. 
It  arose  upon  an  application  to  convict  a  man  for 
breach  of  an  injunction  not  to  practise  as  an 
attorney  or  clerk  to  an  attorney  within  seven  miles 
from  the  plaintifTs  office.  The  ref)ort  is  in  a  few 
lines,  and  no  case  was  cited  except  Lake  v.  Butler, 
which  decided  that  the  twenty  miles  mentioned  in 
theCountyCourtActmnstbemeasuredin  a  straight 
line.  The  learned  judge  (Wood,  V.  C.)  is  reported 
to  have  said,  "  The  distance  must  be  measured  in 
a  straight  line  upon  a  horizontal  plane,"  and  as 
the  facts  were  disputed,  all  that  the  judge  did  was 
to  direct  an  inquiry.  Upon  this  case  it  may  be 
fairly  observed  (without  relying  upon  any  supposed 
distinction  between  that  case  and  the  present)  that 
all  that  was  done  was  to  direct  an  inquiry,  and 
when  the  question  of  committal  came  forwanl,  the 
case  might  perhaps  be  more  carefully  considered ; 
and  further,  that  the  court  was  dealing  with  the 
terms  of  its  own  injunction,  and  as  the  case  of 
Ltike  T.  BtMer  was  the  only  one  referred  to,  the 
conclusion  arrived  at  would  naturally  follow ;  and 
it  is  tolerably  clear  that  Lake  v.  Buder  (though  as 
has  already  been  shown  inapplicable)  was  impli- 
citly followed,  for  the  words  of  the  judgment  are 
identically  the  same  as  those  of  Lord  Campbell  in 
that  case,  including  the  horizontal  plane.  It  is 
submitted  that  this  authority  does  not  balance  the 
weight  of  authority  already  given  for  the  other 
conclusion ;  and  I  am  in  my  judgment  in  this  case 
much  influenced  by  the  consideration  that  if  the 
distance  was  so  far  extended  by  now  adopting  the 
radius  rule,  many  persons  would  be  exposed  to 
actions  for  large  amounts  of  unliquidated  damages, 
who  had  regulated  their  conduct  by  a  rule  founded 
npon  ample  authority.  They  would  not  relieve 
tnemselves  from  this  liability  by  removing  their 
business  in  consequence  of  a  different  rule  being 
now  laid  down.  I  think  the  rule  should  be  made 
absolute  to  enter  a  nonsuit. 

Mabtin,  B.  read   the   following    judgment  of 

himself  and  Ohannell,  B. :  The  question  in  this 

'  is  in  its  terms  very  simple.     The  plaintiff 


had  bought  from  the  defendant  a  public-house 
called  The  Lord  Holland,  and  the  defendant  cove- 
nanted that  he  would  not  carry  on  the  business  of 
a  publican  "  within  the  distance  of  one  half  a  mile 
of  the  premises  called  the  Lord  Holland; "  and  the 
question  is — how  is  the  distance  of  half  a  mile  to 
be  measui-ed  P  The  plaintiff  contended  that  the 
true  mode  of  measurement,  that  is,  the  true  oon- 
structiou  of  the  language  used,  is  that  a  circle  of 
half  a  mile  radius  is  to  be  drawn  round  The  Lord 
Holland,  and  that  if  the  defendant  carries  on  the 
business  of  a  publican  within  this  space  he  has 
broken  his  covenant.  The  defendant  on  the  othor 
hand  contends  that  the  true  construction  of  the 
covenant  is,  that  if  there  be  half  a  mile  between 
the  Lord  Holland  and  the  house  where  the  defen- 
dant carries  on  business  measured  by  the  nearest 
way  of  access,  there  is  no  breach  of  the  covenant. 
Now,  if  the  question  were  new  and  had  never 
before  arisen,  I  think  the  plmntiff  *b  contention  is 
right.  Every  written  document  is  to  be  construed 
according  to  the  ordinary  natural  and  grammatical 
meaning  of  the  langui^  used,  and  when  a  man 
covenants  that  he  will  not  do  an  act  within  a 
certain  distance  from  a  given  spot,  it  soems  to  me 
that  the  true  mode  of  determining  the  distance 
is  to  describe  a  circle  with  the  radius  of  the 
distance  around  the  spot,  and  that  if  the  act 
be  done  within  this  circumscribed  distance,  the 
covenant  is  broken,  and  that  it  is  a  more  natatal 
and  a  more  reasonable  construction  than  to  say  that 
the  distance  is  to  be  measured  by  the  then  existing 
way  of  access.  Supposing  the  Lord  Holland  was 
on  the  bank  of  a  river  fifty  yards  wide,  and  that 
the  bridge  across  the  river  was  upwards  of  a  quarter 
of  a  mile  from  the  Lord  Holland,  tliis  construction 
of  the  covenant  would  enable  the  covenantor  to 
set  up  a  public-house  on  the  opposite  bank  within 
fifty  yards  of  the  Lord  Hollana.  This,  as  it  seems 
to  me,  would  be  in  direct  contravention  both  of 
the  words  and  spirit  of  the  covenant.  Again,  sup- 
posing that  by  the  existing  mode  of  access  the 
distance  was  upwards  of  hau  a  mile,  but  by  a  new 
road  the  distance  was  reduced  to  less  than  half  a 
mile,  there  would  be  no  breach  of  covenant  until 
the  new  road  was  made,  but  there  would  be  after- 
wards. I  cannot  but  think  that  such  a  construction 
of  the  covenant  would  be  unreasonable,  givine 
it  one  operation  in  one  state  of  things  ana 
another  in  another  state  of  things ;  and  if  I 
had  to  decide  the  question  independently  of  all 
authority,  I  should  be  of  opinion  that  the  plaintiff's 
construction  of  the  covenant  was  the  true  one,  and 
the  issue  consistent  with  reason  and  certainty. 
But,  in  my  judgment,  the  authorities  are  concln- 
sire.  Passmg  over  for  the  present  the  case  in  (Jroke 
Elizabeth,  the  first  case  in  order  of  time  is  TFbod  v. 
Bonnet  (2  Stark  N.  P.  89),  and  there  Lord  Elloi- 
borough  expressed  his  opinion  at  Nisi  Prius  that 
the  nearest  way  of  access  was  the  proper  mode  d 
measurement.  The  next  case  was  Leigh,  v.  Hind 
(9  B.  <fc  0.  774).  The  covenwit  there  was,  that  the 
defendant  would  not  carry  on  the  business  of  a  vio- 
tualler  "  within  the  distance  of  half  a  mile  from  the 
premises  assigned,"  a  public-house  in  Bishopsgate- 
street,  London.  It  was  fonnd  by  an  arbitrator  that 
the  defendant  carried  on  the  business  of  a  victualler 
within  half  a  mile  by  the  nearest  way  of  access,  and 
of  necessity  within  the  radius  of  hali  a  mile,  and  the 
unanimous  judgment  of  the  court  was  that  the 
covenant  was  broken,  but  Lord  Tenterden  and 
Littledale,  J.,  stated  their  opinions  to  be,  that  the 
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distance  was  to  be  measured  by  the  nearest  way 
of  access,  and  Littledale,  J.,  stated  that  if  the 
covenantor  took  a  public  house,  the  distance  of 
which  by  the  then  shortest  way  of  access  was 
greater  than  the  half  mile,  there  would  be  no 
breach  of  covenant ;  but  if  a  new  street  were 
opened,  whereby  the  distance  became  less  than 
half  a  mile,  there  would  be  a  breach.  On  the 
other  hand,  Parke,  J.,  declares  his  dissent  from  this 
construction,  and  said  that  he  was  of  opinion  that 
the  proper  mode  of  measuring  the  distance  was 
by  taking  a  straight  line  from  house  to  house,  or, 
as  he  expresses  it,  as  the  crow  flies.  He  refers  to 
the  case  of  Wood  v.  Dennett,  and  there  is  no  room 
for  mistake  or  misunderstanding  as  to  his  opinion. 
Now  these  opinions  were  not  necessary  for  the 
decision  of  the  case,  but  they  were  the  opinions  of 
-three  of  the  most  eminent  judges  of  modem 
times ;  and  the  present  question  is,  which  of  them 
have  been  adopted  in  subsequent  judgments  P 
The  question  next  arises  in  Beg.  v.  The  In- 
habitants of  Saffron  Walden  (9  Q.  B.  N.  S.  76). 
This  was  upon  an  enactment  that  no  j;>erson  should 
retain  a  setolement  in  a  parish  for  any  farther 
time  than  he  should  inhabit  within  ten  miles 
thereof.  The  case  of  Leigh  v.  Hind  was  cited. 
Lord  Denman  said,  the  most  reasonable  rule  was 
that  approved  of  by  Parke,  J.,  namely  a  measure- 
ment by  a  direct  line.  He  added,  this  would  avoid 
the  practical  difSculty  of  a  settlement  being  good 
one  day  and  bad  the  next ;  in  other  words,  that 
there  should  not  be  a  breach  of  covenant  one  day, 
but  a  breach  on  the  next.  The  next  case  is  Stokea 
y.  QrUsea  (14  C.  B.  678;  23  L.  J.  141,  C.  P.). 
The  question  was  whether  the  plaintiff  dwelt  more 
than  twenty  miles  from  the  defendant  P  Jervis, 
C.  J.,  stated  his  opinion  to  be  that  the  proper 
measurement  was  in  a  straight  line  on  the 
horizontal  plane  from  point  to  point,  and  not 
by  the  road.  Maule,  i.  stated  that  he  agreed 
w.th  Parke,  J.  in  Leigh  v.  Hind,  and  that 
in  his  opinion  the  proper  mode  of  measuring  was 
on  a  straight  line  from  point  to  point,  and  that 
upon  the  question  he  entertained  no  doubt  at  all. 
The  next  case  is  Lake  v.  Butler  (5  E.  A  B.  92 ;  24 
L.  J.  273,  Q.  B.).  The  question  there  was  whether 
the  plaintiff  dwelt '  more  than  twenty  miles  from 
the  defendant  P  and  Lord  Campbell,  and  Erie 
and  Crompton,  JJ.  expressed  a  clear  opinion  that 
the  straight  line,  and  not  the  nearest  way  of 
access,  was  the  true  mode  of  measurement.  The 
next  case  is  Jewel  v.  Head  (6  E.  &  B.  350;  25 
L.  J.  254,  Q.  B.).  The  question  there  arose  upon 
an  enactment  that  no  toll  gate  should  be  erected 
within  three  miles  of  another  toll  gate  called  Bar 
Gate.  The  toll  gate  was  by  the  road  more  than 
three  miles  from  Bar  Gate,  but  by  the  straight 
line  less.  Now,  here  it  might  have  been  plausibly 
argued  that  the  object  of  the  Legislature  was  to 
protect  the  traveller  from  a  second  toll  until  he 
had  travelled  three  miles  of  road,  and  that  when  he 
had  travelled  three  miles,  the  Le^slature  did  not 
mean  to  prohibit  a  second  toll.  But  the  Court  of 
Qneen's  Bench  held  that  the  straight  line  was  the 
true  measurement.  These  are  the  authorities  in 
the  courts  of  law ;  but  there  is  a  case  in  equity 
directly  in  point  to  the  same  effect,  namely, 
Bignam  v.  WaOcw  (20  L.  J.  867,  Ch.).  An  attorney 
had  covenanted  not  to  carry  on  business  within 
seven  miles  from  the  plaintiff's  ofSce.  The  ques- 
tion was  raised  —  nearest  way  of  access,  or 
straight  line  P    And  the  present  Lord  Chaaoellor 


decided,  without  any  doubt  or  difficulty,  that  the 
distance  was  to  be  measured  in  a  straight  Une 
upon  a  horizontal  plane.  There  was  another  case 
cited,  Wing  v.  EarU  (Cro.  Eliz,  212—267).  The 
defendant  had  sold  the  plaintiff' wood,  which  was  to 
be  growing  four  miles  from  Bye,  in  Sussex.  Thede- 
fendant  pleaded  that  the  wood  by  the  nearest  and 
usnal  highway  was  four  miles  from  Bye.  The 
court  gave  jud^ent  for  the  plaintiff.  Fenner, 
J.  said,  "  That  if  the  question  had  been  upon  a 
statute,  the  miles  should  be  construed  according 
to  the  usual  way  for  carriages ;  but  upon  the  con- 
dition" (which  is  the  same  as  a  covenant  or  con- 
tract) "  if  it  be  within  four  miles  any  way,  the 
condition"  (or  in  other  words  the  covenant  or 
contract)  "  is  broken."  This  is  in  favour  of  the 
plaintiff's  construction.  My  opinion  is  that  the 
construction  put  upon  the  covenant  by  Fau'ke,  J., 
and  Maule,  J.,  is  the  correct  one.  All  the  subse- 
quent authorities,  without  exception,  adopt  it. 
There  is  no  authority  to  the  contrary;  at  least 
none  has  been  cited  by  the  learned  counsel  for 
the  defendant.  It  was  said  that  one  construction 
was  to  be  given  to  these  words  in  an  Act  of 
Parliament^  and  another  in  a  deed  or  contract.  I 
should  be  very  loath  to  give  it.  It  possibly  may 
be  that  circumstances  may  exist  m  a  peculiar 
case  to  justify  such  construction.  But  in  my 
opinion  there  is  nothing  in  this  case  calling  for  it. 
It  was  also  said  that  the  measurement  of  the 
straight  line,  as  stated  in  some  of  the  judgments, 
is  not  practicable.  I  have  inquired  as  to  thi.°, 
from  one  of  the  most  competent  persons  in  thij 
kingdom,  and  I  have  been  informed  that  it  may 
be  easily  measured,  sufficiently  correctly  for  ail 
practical  purposes,  by  means  of  the  Ordnanco 
map.  There  is  the  case  of  Athyna  v.  Kinnior 
(4  Ex.  776),  I  believe  not  cited  in  the  argument, 
in  which  Parke,  B.,  expressed  himself  as  having 
altered  his  opinion  in  the  case  of  Jjeigh  v.  Hind. 
I  do  not  so  understand  him.  The  covenant  there 
was  "  that  the  defendant  would  not  practise  as  a 
surgeon  at  No.  28,  Dorset-square,  or  within 
two  and  a  half  miles  thereof,  measuring  by  the 
usual  streets  or  way  as  approach  thereto,  nor 
reside  within  two  and  a  half  miles  of  No.  28, 
Dorset-square."  There  can  be  no  doubt  as  to 
the  meaning  of  this  covenant;  and  all  that  I 
understand  him  to  have  said  is  that  the  rule  was 
laid  down  in  Leigh  v.  Hind  that  the  principle  of 
admeasurement  is  to  take  the  nearest  mode  of 
access,  according  to  the  existing  state  of  the 
streets.  That  was  the  opinion  of  the  majority 
of  the  court,  but  I  find  nothing  to  indicate^  that 
he  himself  had  altered  his  opinion.  In  my  judg- 
ment, both  upon  the  reason  of  the  thing  and  upon 
authority,  the  plaintiff's  contention  is  risht,  and 
the  rule  ought  to  be  discharged. 

Rvle  discharged. 

Attorneys  for  the  plaintiff,  BtUeman  and  Neate. 

Attorneys  for  the  defendant,  Shwm  and  Grossman. 


Nov.  20  and  23,  1871. 
The  Bank  of  Ibbland  v.  Perbt. 

BiU  of  exchange — Collateral  seourity — Rights  of 
holdere  who  have  discounted. 

The  firm  of  James  Pirn  and  Co.,  on  the  lUh  Sept, 
1869,  purchased  in  the  covrse  of  business  a  cargo 
of  maixe  per  vessel  San  Paolo  from  Home  and  Co. 
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On  the  lame  day  ihey  gold  fkU  cargo  to  the 
defendant,  and  forwarded  to  hvn  tlie  usual  con- 
tract of  $ale.  The  price  agreed  to  be  paid  by  the 
defendant  to  James  Pvm  and  Co.  was  9d.  per 
quarter  more  than  they  had  agreed  to  pay  to 
ilorne  and  Co.  On  the  4th  Oct.  James  Pvm  and 
Co.  paid  Home  and  Co.  by  cheque,  a  deposit  of 
883i.  15*.  on  account  of  the  said  cargo,  and  oh  the 
sams  day  James  Pirn  and  Co.  drew  on  the  d^en- 
dant  a  biU  for  883{.  15s.  cU  three  months.  For 
the  purpose  of  deposit,  and  to  reimburse  them- 
selves in  the  amount  already  paid  by  them,  James 
Pirn  and  Co.  discounted  the  bili  with  the  Bank  of 
Ireland,  wUh  wham  they  kept  an  account.  After 
the  arrival  of  the  cargo,  on  or  ahout  the  2Qth  Nov., 
the  defendant  instructed  James  Pirn  and  Co.,  as 
his  brokers,  to  re-sell  the  said  cargo  on  his 
account,  and  on  thai  day  they  re-sold  U  to 
Coventry  and  Sliephard,  of  London.  Coventry 
and  Bhephard  pv/rchased  at  a  lower  price  than 
the  original  purchase,  but  the  difference  being  less 
than  the  deposit  paid  to  Home  and  Co.,  they,  on 
the  27th  Nov.,  betng  requested  so  to  do  by  James 
Pirn  and  Co.,  closed  the  sale  by  faking  up  the 
dooumenis  directly  from  Home  and  Co.,  paying 
them  the  balance  due  to  them  from  James  Pirn 
and  Co.  after  the  pamnent  of  the  deposit  as  above- 
m,entianed;  and  this  payment  left  a  balance  in 
the  hands  of  Coventry  and  Shephard  of  4152.  10». 
On  the  2nd  Dec.  James  Pirn  ouid  Co.  executed 
a  deed  of  inspedorship  assigning  all  their  estate 
for  the  benefit  of  oreditors,  and  the  plaintiffs 
assented  to  the  deed  and  proved  under  xt  for  the 
amount  of  the  bill.  The  defendant  also  filed  his 
petition  for  arrangement  with  his  creditors  in  the 
Irish  Bankruptcy  Court  on  the  2(ith  Dec.  1869, 
and  eixecuted  a  deed  of  arrangement,  to  which  the 
plaintiffs  assented,  reserving  aJl  their  rights  to  the 
above-mentioned  balances  in  the  hands  of  Coventry 
and  Shephard.  The  trustees  under  this  deed 
declined  to  recognise  the  plaintiffs'  claim  to  a 
dividend  tmtU  after  the  question  raised  by  this 
case  was  disposed  of.  The  biU  for  88m.  15s. 
became  due  on  the  l7th  Dec.  1869  and  was  dis- 
honoured, and  was,  and  still  is,  held  by  the 
plaintiffs.  The  case  found  thai,  had  the  firm  of 
James  Pirn  and  Co.  not  suspended  payment,  they 
would  have  been  entitled,  accoi-ding  to  the  regular 
course  of  business  bettveen  tliem  and  the  defendant, 
to  have  specifically  applied  the  ahove-mentioned 
balance  of  tlie  proceecU  of  the  cargo  t-o  the  taking 
up  of  the  bill  in  the  hands  of  the  plaintiffs,  and 
tluxt  it  would  also  have  been  in  like  manner  their 
duty  towards  the  d^endant  to  have  done  so,  and 
have  retired  the  biU.  The  defendant  claimed  to  be 
entitled  to  receive  the  said  balance  of  the  price  of 
the  cargo.  James  Pirn,  and  Co.  made  no  claim 
for  the  amount,  but  tlie  plaintiffs  contended  that 
the  sum  should  be  applied  pro  tanto  in  discharging 
and  taking  up  the  bill  in  their  hands : 
Held,  that  the  sum  ought  to  be  applied  towards 
taking  up  the  bill,  ana  should  not  be  paid  over  to 
the  defendant. 
Ex  parte  Waring  (19  Ves.  345),  and  Powles  v. 
Hargreaves  (3  De  G.  M.  ^  G.  iSO;  23  L.  J. 
Ch.),  observed  upon  and  approved  of. 
This  case  bad  been  referred  to  arbitration  with 
power  to  the  arbitrator  to  state  a  special  case  fur 
the  opinion  of  this  court,  which  he  aid  as  follows : 
1.  The  plaintiffs  were  bankers  in  Dublin,  and 
Uie  defendant  at  the  time  when  the  matters  in 
question  took  place,  carried  oti  business  as  a  com 


merchant  in  Dablin,  nnder  the  style  or  firm  of 
Pirn,  Ferry,  and  Co.,  and  at  that  time  there  was 
also  a  firm  carr^g  on  business  in  Iiondon,  Lirer- 
pool,  and  Dublin,  as  oom  merchants  and  factors, 
nnder  the  style  or  firm  of  James  Pirn  and  Co. 

2.  Messrs.  James  Pim  and  Co.  were  in  the 
habit  of  buying  cargoes  of  grain  afloat  on  the  mj 
fh>m  their  port  of  delivery,  and  of  reselling  such 
floating  cargoes  to  other  merchants ;  thrae  were 
dealings  in  specific  cargoes  identified  by  the  name 
of  the  ship  and  other  particulars. 

3.  The  defendant  was  in  the  habit  of  buying  from 
James  Pim  and  Co.  cargoes  which  had  been  bought 
by  them  as  above  stated,  and  then  instructing  tmm 
to  resell  them  on  his  own  account. 

4.  It  is  usual  in  the  floating  oiu-go  trade  for  the 
importers  and  the  original  sellers  to  stipulate  in  the 
contract  of  sale  forpaymeatin  exc^tangefor&eship 
ping  documents  representing  the  cargo,  and  in  sub- 
sequent dealings  with  the  cargo  the  contracts  of 
sale  are  made  upon  the  same  terms ;  bat  it  is  also 
common  in  practice  for  the  original  sellers  of  a 
cargo  to  retayi  the  shipping  documents  even  until 
after  the  ship  had  arrived  and  the  cargo  is  ready 
for  delivery,  and  in  the  mean  time  to  require  a 
deposit  from  the  buyers  of  part  of  the  price  on 
account  sufficient  to  cover  any  fluctuations  of  price 
in  the  market,  and  protect  themselves  against 
loss.  This  arrangement  as  to  the  deposit  is 
in  favour  of  the  buyer  and  for  his  convenience,  as 
the  seller,  instead  of  requiring  the  whole  price  (o 
which  he  is  then  entitled,  accepts  the  deposit  which 
is  treated  as  part  payment  of  the  price,  and  return 
the  shipping  documents  until  the  bodance  is  paid 
by  the  buyer. 

5.  According  to  the  course  of  business  be- 
tween James  Pim  and  Co.  and  the  defendant, 
when  the  former  purchased  a  floating  careo, 
and  resold  it  to  the  defendant,  they  forwarded 
the  usual  contract  note  of  the  sale,  but  allowed 
the  shipping  documents  to  remain  in  the  hands 
of  the  original  sellers;  and  when  a  deposit 
was  required,  they  drew  a  bill  of  exchange  in 
respect  of  the  cargo  for  the  amount,  and  harios 
obtained  the  de'endant's  acceptance  to  such  bill, 
they  discounted  it,  and  with  the  proceeds  paid  the 
deposit  to  the  original  sellers  and  holders  of  tbe 
shipping  document.  The  bill  so  drawn  and  ac- 
cepted was  as  between  James  Pim  and  Co.  and  tbe 
defendant,  drawn  and  accepted  upon  the  terms 
that  the  particular  cargo  (the  deposit  money  for 
which  was  thus  provided  for)  and  its  proceeds, 
upon  ultimate  realisation,  should  be  applied 
towards  meeting  and  taking  up  the  bill  when  due; 
or  if  the  deposit  had  been  already  paid  by  them 
(as  in  this  particular  transaction),  they  were  en- 
titled to  reimburse  themselves  from  the  proceeds 
of  the  cargo,  and  the  defendant  was  not  entitled  to 
the  curgo  or  its  proceeds,  or  the  shipping  dooa- 
ments,  without  providing  for  the  bills. 

6.  On  the  14th  S^t.  1860,  James  Pim  and  Co. 
purchased  iu  the  course  of  business  as  above  men- 
tioned, a  cargo  of  maize  per  San  Paolo  from  Home 
and  Co. 

7.  Un  the  same  day,  James  Pim  and  Co.  sold 
this  cargo  to  the  defendant,  and  forwarded  to  bim 
tbe  usual  contract  of  sale. 

8.  the  price  agreed  to  be  paid  by  the  defendant  to 
James  Pim  and  Co.,  was  9d.  per  quarter  more 
than  they  had  agreed  to  pay  to  Home  and  Ca 

9.  On  the  4th  Oct.  1869,  James  Pim  and 
Oo.  paid  Home  and  Co.  bycbeqne,  a  deposit  <■ 
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883{.  15«.  on  aoconnt  of  the  said  cargo,  in  ihe 
coarse  of  business  above-mentioned,  and  on  the 
same  day  James  Pirn  and  Co.  drew  on  the  de- 
fendant a  bill  for  883!.  15«.  at  three  months'  date, 
in  the  words  and  figures  following : 

"  Dablin,  Sept,  U,  1869. 
"  8881.  15*. — Three  months  after  date  pay  to  onr  order 
eight  bandied  and  eighty  three  poonds  fifteen  ahillinga 
Btezling,  Talne  leoeiTed. 

"J AXES  PiM  AND  CO. 

"  MeearB.  Pm,  Pebbt,  and  Co. 
"  19,  Bnrgh  Quay,  Dublin." 

This  was  accepted  as  follows:  "At  Ulster 
Bank,  Pirn,  Perry,  and  Co."  For  the  purpose 
of  the  deposit  made  in  the  manner  descrioed, 
and  of  reimbursing  themselves  in  the  amount 
thereof  already  paid  by  them,  after  the  bill 
had  been  duly  accepted  by  the  defendant, 
James  Pim  and  Co.  discounted  it  with  the  Bank 
of  Ireland,  with  whom  they  kept  a  discount  ac- 
count. At  the  time  when  the  said  bill  was  given, 
namely,  on  the  4th  Oct.  1869,  there  would  have 
been  a  general  balance  of  7502.  duo  to  the  de- 
fendant by  James  Pim  and  Co.,  if  the  defendant 
paid  two  bills  of  exchange  for  16502.,  which  he 
was  liable  to  pay  as  between  him  and  James 
Pim  and  Co.,  one  of  which  became  due  on  the 
9th  Oct.  and  the  other  on  the  6th  Nov.  1869 ; 
but  he  did  not  f>ay  these  bills,  and  when  the  said 
bill  of  exchange  for  8832.  15<.  became  due,  there 
was  a  considerable  balance  due  from  the  defendant 
to  James  Pim  and  Co. 

10.  After  the  arrival  of  the  cargo,  on  or  about 
the  20th  Nov.  1869,  the  defendant  instructed 
James  Pim  and  Co.,  as  his  brokers,  to  resell  the 
said  cargo  on  his  account,  and  on  that  day  they 
resold  the  said  cargo  to  Coventry  and  Shephard, 
of  London;  and  advices  of  the  sale  and  copy  of 
the  contract  were  forwarded  to  the'  defendant  at 
Dublin. 

11.  Coventry  and  Shephard  purchased  at  a 
lower  price  than  the  original  purchase  by  James 
Pim  and  Co.,  but  the  difference  being  less  than 
the  amount  of  the  deposit  paid  to  Home  and  Co., 
Coventry  and  Shephard,  on  the  27th  Nov.  1869, 
being  requested  to  do  so  by  James  Pim  and  Co., 
and  acting  for  them,  closed  the  sale  by  taking  up 
the  documents  directly  from  Home  and  Co.,  the 
original  sellers  of  the  cargo,  paying  them  the 
balance  due -to  them  from  James  Fan  and  Co., 
after  the  payment  of  the  deposit  as  above-men- 
tioned, and  this  payment  left  a  balance  in  the 
hands  of  Coventry  and  Shephard  of  4152. 10«. 

12.  On  the  2nd  Dec.  1369,  James  Pim  and 
Co.  executed  a  deed  of  inspectorship  assiguine 
all  their  estate  for  the  benefit  of  creditors,  ana 
the  plaintiffs  assented  to  the  deed,  and  proved 
thereunder  for  the  amount  of  the  bill.  The  de- 
fendant also  filed  his  petition  for  arrangement 
with  his  creditors  in  the  Irish  Bankruptcy  Court 
on  the  20th  Dec.  1869,  and  executed  thereunder  a 
deed  of  arrangement,  to  which  the  plaintiffs 
assented,  reserving  all  their  rights  to  the  above- 
mentioned  balances  in  the  hands  of  Coventry  and 
Shephard.  The  trustees  under  the  deed  also  de- 
clined to  recognise  the  plaintiff's  claim  to  a 
dividend  until  after  the  question  raised  by  this 
case  had  been  disposed  of. 

13.  I'he  bill  for  8832. 15*.  became  due  on  the  17th 
Dec.  1869,  and  was  dishonoured,  and  was  then  and 
still  was  at  the  time  of  bringing  this  action  held 
bj  the  plftintiffH. 


14.  Had  the  firm  of  James  Pim  and  Co.  not 
suspended  payment,  they  would  have  been  entitled 
according  to  the  regular  course  of  business  be- 
tween them  and  Pim,  Perry,  and  Co.  to  have 
specifically  applied  the  above-mentioned  balance  of 
the  proceeds  of  the  said  cargo  to  the  taking  up  of 
the  bill  in  the  hands  of  the  bank,  and  it  would 
also  have  been  in  like  manner  their  duty  towards 
Pim,  Peny,  and  Co.  to  have  done  so,  and  to  have 
retired  the  bill. 

15.  The  defendant  now  claimed  to  be  entitled  to 
receive  the  said  balance  of  the  price  of  the  said 
cargo. 

16.  James  Pim  and  Co.  made  no  claim  for  the 
amount,  but  the  plaintiffs  contended  that  the  sum 
should  be  applied  pro  tarUo  in  discharging  and 
taking  up  the  said  bills  of  exchange  in  their  hands. 

The  question  for  the  opinion  ot  the  court,  was 
whether  the  said  sum  ought  to  be  applied  towards 
taking  up  the  said  bill  or  to  be  f^d  over  to  the 
defendant.  Upon  this  question  being  answered  by 
the  court,  the  case  was  to  go  beck  to  the  arbitrator 
to  adjust  the  accounts  between  the  parties. 

W.  WiUi-ams  {Cohen  with  him)  appeared  for  the 
plaintiffs,  and  also  for  the  trustees  of  James  Pim 
and  Co. 

Dowdeewett,  Q.  C,  appeared  for  the  defendant. 
The  following  cases  were  referred  to : 
Sx  parte  Waring,  19  Vee.  345 ; 
Powlet  T.  Uargnavo,  3  De  O.  H.  A  G.  480 ;  28  L.  J. 

1,  Cli. ; 
Re  The  Oeneral  Rolliing  Stock  Company ;  Sa  parte  The 

AUiance  Bank,  38  L.  J.  714,  Ch.  ; 
iMiycock  V.  Johnton,  6  Hare  119 ;  16  L.  J.  350,  Ch. 

The  arguments  are  sufficiently  referred  to  in  the 
following  judgments. 

Kblly,  C.  B. — ^The  state  of  things  between  the 
parties  was  this  :  The  defendant  was  liable  to  pay 
the  entire  sum  of  8832.  by  virtue  of  his  acceptance 
of  the  bill  of  exchange  which  was  in  the  hands  of 
the  plaintiff,  who  had  given  value  for  it.  On  the 
other  hand,  James  Pim  and  Co.,  who  had  indorsed 
this  bill  over  to  the  plaintiffs,  were  liable  also  as 
indorsees,  indeed,  I  may  say  as  insurers,  to  the 
bank  for  that  sum ;  at  that  time,  there  being  a 
balance  due  of  4152.  from  Coventry  and  Shephard 
to  the  defendant  upon  a  sale  of  the  cargo  by  the 
defendant  to  them.  Now,  there  can  be  no  doubt 
that  if  none  of  these  parties  had  become  insolvent, 
the  ordinary  course  of  the  transaction  to  its  com- 

Eletion  would  have  been  this ;  the  defendant  would 
ave  paid  at  maturity  the  bill  for  8832.  and  the 
plaintiffs  would  then  have  been  satisfied ;  and,  on 
the  other  hand,  Pim  and  Co.  would  have  been 
paid  the  whole  of  the  purchase  money  which  was 
due  to  them,  and  this  balance  of  4152.  due  by 
Coventry  and  Shephai-d  would  have  been  paid 
direct  to  the  defendant.  The  bill,  however,  of 
8832.  not  having  been  paid,  but  being  dishonoured, 
and  Pim  and  Co.  being  liable  as  indorsees,  they 
had  a  right  to  call  upon  Coventry  and  Shephard 
to  pay  into  their  naods  and  not  directly  to 
the  defendant  this  balance  of  the  purchase 
money  otherwise  payable  to  the  defendant; 
and  they  were  entitled  under  the  agreement, 
and  according  to  the  coarse  of  dealing  between 
the  parties,  to  have  had  the  sum  in  the  hands  of 
Coventry  and  Shephard  so  arrested  or  attached, 
and  to  have  possessed  themselves  of  it  in  order  to 
pay  it  over  to  the  plaintiffs  in  part  satisfaction  of 
the  bill  of  exchange,  on  which  they  were  themselves 
liable  as  indorsers.    The  case  thus  shows  that  Pim 
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and  Co.  had  a  lien  upon  this  cargo,  and  consequently 
npon  the  purchase  money  due  from  Coventry  and 
Shephard  until  they  should  be  satisfied  the  whole 
amount  of  the  sum  due  by  the  defendant  for  his 

fiurchase  of  the  cargo  from  them.  By  virtue  of  their 
ien,  or  by  their  contract  and  the  course  of  dealing 
between  them  and  the  defendant  in  transactions 
eimilar  to  this,  they  would  have  been  entitled  and 
are  entitled  at  this  moment — but  that  the  amount 
has  been  paid  into  court — to  require  that  Coventry 
and  Shopnaixl  should  pay  over  to  them  this  sum. of 
415i.,  and  so,  having  possessed  themselves  of  it, 
they  would  have  been  further  entitled,  if  they  had 
not  suspended  payment  according  to  the  regular 
course  of  business  between  them  and  the  defen- 
dant, to  apply  the  above-mentioned  balance  of  the 
proceeds  of  the  said  cai'go  for  taking  up  the  bill ; 
and  it  is  clearly  stated  in  the  case  that,  according 
to  the  same  course  of  deaUng,  it  would  have  been 
in  like  manner  their  duty  towards  the  defendant 
to  have  done  so  and  to  have  retired  the  bill.  Now, 
wheu  we  trace  this  sum  of  money  through  all  these 
transactions,  it  really  appears  to  be  a  part  of  the 
purchase  money  due  by  the  defendant  to  James 
Fim  and  Co.  upon  his  purchase  of  the  cargo  from 
them.  Thus,  in  order  to  relieve  themselves  pro 
tanio,  upon  the  8332.,  they  would  have  been  en- 
titled to  pay  the  4152.  to  the  bank ;  and  so  also  it 
would  have  been  then-  duty  to  do  so  as  regarded 
the  defendant,  because  he  was  liable  for  the  whole 
sum,  and  Pim  and  Co.,  whatever  mav  have 
been  the  state  of  accounts  between  them  in 
respect  of  other  transactions,  would  have  been 
bound,  having  possessed  themselves  of  this 
sum  by  virtue  of  their  lien,  to  have  applied  it 
in  part  satisfaction  of  the  bill  of  exchange  accepted 
by  the  defendant  so  as  to  have  relieved  him  so  far 
from  his  liability.  Now,  Coventry  and  Shephard 
do  not  claim  any  interest  in  the  balance  of  4151. 
They  have  in  fact  paid  it  into  court  subject  to  our 
disposition,  and  they  are  therefore  relieved  of  all 
liability  in  respect  of  that  matter ;  and  by  the  case 
it  is  expressly  found,  further,  that  James  Pim  and 
Co.  make  no  claim  for  the  amount.  By  that,  1 
understand  them  to  mean  that  they  make  no  claim 
to  receive  it  for  their  own  use  or  benefit  as  against 
the  plaintiffs  in  this  case.  All  that  they  claim  is 
to  receive  the  money  under  the  contract  according 
to  the  course  of  dealing  between  them  and  the 
defendant  as  part  of  the  purchase  money  of  the 
cargo  sold  which  he  has  not  entirely  paid  for ;  but 
to  receive  it  charged  with  the  equity  or  the  liability 
for  the  benefit  of  the  defendant  as  well  as  of  them- 
selves, to  pay  it  over  as  part  satisfaction  of  the 
8832.  Now,  who  are  the  other  parties  interested 
ill  this  matter  P  They  are  the  trustee  of  Pim  and 
Co.,  and  they  are  in  that  situation  with  regard  to 
this  sum  of  money — they  can  lay  no  claim  to  it  be- 
cause it  was  never  received  by  Pim  and  Co.  to 
their  own  use  so  as  to  form  part  of  their  estate,  and 
so  as  to  be  distributed  among  their  creditors ;  but 
it  was  received  by  them  clothed  with  an  equity  or 
clothed  with  the  duty  of  paying  it  over  to  the 
present  plaintiffs  in  part  satisfaction  of  the  8832. 
The  trustees,  therefore,  of  Pym  and  Co.  as  repre- 
senting the  creditors,  can  nave  no  claim  to  this 
money,  on  the  contrary,  it  is  to  be  inferred  from 
the  case  that  the  position  which  they  assume  is 
that  Pim  and  Co.  are  bound  to  pay  the  money 
over  to  the  plaintiffs  in  part  satisfaction  of  the 
8832.  bill  of  exchange  indorsed  b^  Pim  and  Co., 
becaase  if  Pim  oad'^o.  had  not  inteiT€ned,  or  if* 


the^  had  not  as  they  now  have  done,  thrangh 
their  counsel,  desired  and  directed  that  it  shook 
be  applied  in  part  satisfaction  of  this  bill,  the 
plaintiffs  would  have  been  entitled  to  prore 
against  the  estate  of  Pim  and  Co.  the  whole 
amount  of  the  8832.  The  trustees  representing  the 
creditors,  therefore,  are  fully  justified  in  saying,  >k 
it  is  their  interest  to  say,  "  We  require  that  this 
4152.  shall  be  paid  over  to  the  plaintiffs  in  reduc- 
tion of  that  sum  of  8832."  On  the  other  hand,  the 
same  thing  must  be  said  by  the  trustees  of  the 
defendant.  Ho,  clearly,  in  no  point  of  view  has 
any  right  to  this  money  ;  first  of  all,  he  has  do 
right  to  it  because  he  has  not  paid  the  whole  pur- 
chase money ;  that  is,  ho  bus  failed  to  do  to  by 
reason  of  his  not  having  paid  at  maturity  this 
8832.  bill ;  be  has  not  paid  the  whole  of  the  pur- 
chase money  of  the  cargo  which  he  purchased  of 
Pim  and  Co.,  and  Pim  and  Co.  have  a  uen  upon  the 
cargo,  and  consequently  upon  this  sum  <H  4151, 
which  is  a  portion  of  the  proceeds  of  the  c«?o 
which  they  have  sold,  until  the  whole  sum  shall  he 
paid.  The  defendant's  trustees  it  is  clear,  mate- 
over,  have  no  other  right  to  this  sum  than  what 
the  defendant  himself  would  have  had  if  there  had 
been  no  bankniptcy  or  arrangement  with  crediton. 
And,  on  the  other  hand,  the  trustees  of  the  de- 
fendant would  desire,  as  it  is  their  interest  that 
they  should,  that  this  4152.  should  be  paid  over 
into  the  hands  of  the  plaintiffs,  for  otherwise  the 
plaintilTs  would  be  entitled  to  prove  for  the  whole 
8832.  agai::st  the  estate  of  the  defendant ;  so  that 
they  have  the  same  interest  in  the  payment  over 
that  the  trustees  of  Pim  and  Co.  liave.  Theo 
comes  the  important  question — ^this  money  not 
being  in  court,  and  we  having  before  as  the  plaiii- 
tiffs  and  the  defendant,  and  Pim  and  Co.,  the 
trustees  of  the  one  and  the  other  (boUi  dit- 
claiming  any  right  or  title  to  it),  or  poeseniiig 
no  right  or  title  to  it,  who  is  to  have  it  ?  Hew 
caimot  be  a  doubt,  looking  at  the  fourteenth  psra^ 
graph  of  the  case,  that  it  must  be  awarded  at  once 
to  the  plaintiffs,  and  be  received  by  them  in  part 
satisfactiun  of  the  8831.  It  remains  only  for  me  to 
rel'er  to  the  authorities  cited  in  the  course  of  tiie 
argiiinuiit.  The  question  that  arises  npon  tiioee 
authorities  is,  whether  in  the  case  before  us— nt* 
so  much  as  upon  a  bill  in  equity,  or  upon  an;  pro- 
ceedings in  bankruptcy — but  whether  in  the  case 
before  us  the  plaintiffs  possess  a  right  either  at 
law  or  in  equity  to  attach  this  sum  either  in  Uie 
hands  of  Coventry  and  Shephard,  or  in  the  handJ 
of  Pim  and  Co.  (if  they  are  the  takers  and  ban 
possessed  themselves  of  the  money),  or  to  call 
upon  Pim  and  Co.  to  apply  it  in  part  satisbctioD 
of  this  claim  P  If  Pim  and  Co.  had  not  become 
parties  to  these  proceedings  considerable  doobt 
might  have  been  entertained  whether  there  m 
any  privity  between  the  plaintiffs  and  rather 
Coventry  and  Shephard  (in  whose  hands  this 
money  is  supposed  to  have  been  at  the  time  these 
proceedings  commenced)  or  Pim  and  Co.,  toentitle 
the  plaintiffs  to  enforce  payment  to  them  of  this 
money.  I  do  not  say  that  they  have  no  such  light 
Perhaps  if  the  real  effect  of  the  two  cases  of  St 
parte  Waring  and  of  Potolet  v.  Hargreavet  be  eoaa- 
dered,  it  would  rather  seem  that  if  all  concerned 
had  been  made  parties  to  these  proceedings,  either 
in  the  Court  of  Bankruptcy  or  in  a  court  of 
equity,  the  plaintiffs  would  have  possessed  snch  a 
right.  But  I  am  far  from  supposing  that  tiiii  i<^ 
im  clear  and  certain  ou  the  facts  m  this  ava  ^ 
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therefore  pronounce  no  opinion  whatever  upon 
that.  It  is  enough  for  us  to  say  that  we  hare  all 
the  parties  sufficiently  before  us  here  to  enable  us 
to  decide  upon  their  rights  and  upon  their  Uabili- 
ties ;  and  tnat  upon  the  whole  of  the  matter  as 
found  in  this  case,  it  is  perfectly  clear  that  as  in 
the  course  of  dealing  between  Pirn  and  Co.  and  the 
defendants,  Pirn  and  Co.' are  assumed  to  have  pos- 
sessed themselves  of  this  money,  they  are  in 
equity  and  justice  entitled  and  bound  to  pay  it 
over  to  the  plaintiffs,  and  consequently  we  must 
hold  that  the  plaintiffs  are  entitled  to  it. 

CuANNELL,  B. — I  am  of  the  same  opinion.  I 
think  when  we  look  at  paragraph  14  of  the  special 
case,  and  consider  the  appearance  before  us  on 
behalf  of  third  parties  whicn  has  been  made  to-day 
by  consent,  the  case  is  sufficiently  dear  to  enable 
US  to  decide  that  the  sum  in  dispute  ought  to  be 
applied  towards  taking  up  the  bill  of  exchange, 
and  ought  not  to  be  paid  over  to  the  defendant.  It 
i  1  not  a  qnestion  whether  the  plaintiffs  are  entitled 
to  this  money  apart  from  the  facts  stated  in  the 
case ;  nor  is  it  a  question  whether  Pim  and  Co.,  or 
those  who  represent  Pim  and  Co.,  are  entitled  to 
this  money  for  their  purposes  only;  but  it  is, 
whether  the  sum  ought  to  be  applied  towards 
taking  up  the  bill  of  exchange.  I  am  of  opinion 
that  it  ought  to  be  so  applied,  and  I  think  that  the 
statement  in  paragraph  14  of  the  case  almost  con- 
clades  this  matter.  The  defendant,  in  setting  up 
an  opposition  to  the  plaintiffs'  right  to  have  this 
money  appropriated  in  payment  of  the  bUl  and  the 
balance  tnat  may  bo  due,  is  claiming  a  right  to 
have  the  money  paid  over  to  him  to  be  dealt  with 
as  he  pleases,  subject  to  the  question  of  the  general 
account  between  the  defendant  and  Pim  and  Co.'s 
creditors.  By  the  agreement  that  was  come  to,  or 
is  understood  to  have  existed  according  to  the 
usage  of  the  trade — namely,  that  the  money  should 
be  appropriated  in  payment  of  this  bill  according 
to  the  &ots  fonnd  in  paragraph  14,  Pim  and  Co. 
had  a  right  had  they  not  suspended  payment  to 
have  it  so  applied.  And  as  Pim  and  Co.  and  those 
who  represent  them  now  disclaim  any  personal 
interest  in  this  money,  except  the  right  of  having 
it  appropriated  to  the  payment  of  the  bill  of  ex- 
change, I  think  the  plaintiffs  are  clearly  entitled 
to  have  the  question  answered  in  &vour  of  those 
in  the  position  of  Pim  and  Co.,  who  are  now  repre- 
sented before  us — that  is,  are  clearly  entitled  to 
the  answer,  that  the  money  paid  into  conrt  must 
be  appropriated  to  taking  up  the  bill  of  exchange, 
and  not  handed  back  unfettered  into  the  hands  of 
the  defendant.  I  quite  agree  with  the  view  my 
lord  has  taken  of  the  facts  of  the  case ;  and  I  do 
not  think,  considering  the  case  in  this  point  of 
view,  that  any  of  the  authorities  cited  can  be  So 
construed  as  to  hinder  our  coming  to  that  decision. 

Clbasby,  B. — I  shall  deal  with  the  case  strictly 
in  the  way  in  which  it  was  argued,  and  shall  de- 
cide it  with  reference  to  the  question,  whether  the 
plaintiffs  have  a  right  which  they  could  enforce  in 
a  court  of  equity  to  have  this  balance  paid  to 
them  P  That  depends  on  the  effect  of  Ex  parte 
Waring,  and  on  what  has  taken  place  since.  I 
take  the  effect  of  that  decision  to  be  this,  that 
where  two  persons,  A.  and  B.,  are  indebted  to  a 
bank — we  will  say  as  the  drawer  and  acceptor  of  a 
discounted  bill  and  by  the  agreement  between 
them,  with  which  the  Mnk  has  nothing  to  do,  and 
of  which  the  bank  is  utterly  ignorant  at  the  time 
of  disooont — a  certain  sum  m  money  or  a  security 


is  to  be  realised,  or  a  certain  sum  of  money  paid 
over — say  the  proceeds  of  a  certain  cargo — in  dis- 
charge of  that  bill ;  then,  in  the  event  of  A.  and  B. 
becoming  bankrupt  or  insolvent,  or,  to  use  the 
more  appropriate  language,  of  there  being  an  en- 
forced realisation  of  the  assets  of  their  two  estates, 
the  position  of  the  person  holding  the  bill  will  be 
this :  that  the  sum  of  money  in  question  does  not 
form  a  portion  of  either  of  those  estates,  but  it  is 
subject  to  the  equity  of  going  in  discharge  of  the 
amount  of  the  bill.  The  consequence  necessarily 
follows  that  the  holder  of  the  bill,  though  it_  be 
proved  against  the  estate,    cannot,  by   proving 

X'nst  the  estate,  get  the  benefit  of  this  security ; 
3h,  to  some  extent,  may  be  said  to  form  a  por- 
tion of  the  general  estate.  It  is  not  a  matter  for 
proof,  theretore  there  is  no  mode  (as  Lord  Eldon 
puts  it)  of  getting  out  of  the  difficulty  but  that  of 
making  the  security  available  at  once  for  the  pay- 
ment of  the  liabiUty,  and  then  the  matter  readily 
adjusts  itself.  The  estates  might  be  worth  nothing, 
with  the  exception  of  the  security ;  tliat  might  be  a 
very  large  amount,  and  there  might  be  nothing 
else,  and  there  might  be  a  much  larger  amount  in 
the  hands  of  the  principal  creditor,  the  holder  of 
th--  bill.  Consequently,  nothing  could  be  done  for 
the  other  creditors  or  the  holder  of  the  bill. 
There  does  not  appear,  therefore,  to  arise,  first  of 
all  in  bankruptcy,  and  afterwards  in  equity,  a 
ri^ht  on  the  part  of  the  holders  in  consequence  of 
this  state  of  things — not  founded  on  any  interest 
which  the  bank  has  in  the  contract,  for  they  have 
none,  but  afterwards  in  consequence  of  the  enforced 
administration  of  the  assets  of  both  the  estates — 
to  come  forward  and  claim  to  have  the  value  paid 
to  them  from  the  security  realised  in  their  favour. 
Now,  we  know  what  was  said  in  Ex  parte  Wariiuj ; 
but  how  far  that  has  been  acted  upon  must  be 
gathered  from  the  subsequent  authorities.  One 
cannot  say  with  certainty  that  they  are  uniform ;  we 
believe  that  doubts  have  been  expressed  as  to  the 
extent  of  the  doctrine ;  but  the  case  of  Powles  v. 
Hargreaves  is  an  authority  directly  in  point,  and 
shows  that  the  bank  is  entitled  to  hie  a  bill  and  to 
have  the  security  applied  in  the  manner  I  have  men- 
tioned. The  circumstances  there  were  precisely 
the  same  as  in  this  case ;  and  the  decision  of  the 
Vice-Chancellor  was  that  the  principle  of  Ex  parte 
Waring  applied,  and  the  holder  of  the  bill  in  ques- 
tion was  entitled  to  take  advantage  of  the  equity 
which  the  co-partners  had  against  the  goods  in 
their  possession.  In  the  report  of  the  case  on 
appeal,  these  grounds  of  the  decision  of  Stuart,  V.C., 
are  stated.  In  The  Qeneral  RoUing  Slock  Com- 
pany, Ex  parte  the  Alliance  Bank,  the  Master  of  the 
Bolls  decided  that  the  doctrine  of  Ex  parte  Waring 
ought  not  to  apply  on  a  particular  ground.  There 
was  an  appeal  again  in  that  case ;  and  the  Lords 
Justices  held  that  the  doctrine  ought  not  to  apply, 
and  for  the  reason  stated — a  reason  that  might  be 
applkable  to  this  case  if  the  defendant's  argument 
was  well  founded — that  a  transaction  had  taken 
place  afterwards  which  prevented  that  continuing 
to  exist  in  equity  between  the  two  parties  whi(£ 
was  the  foundation  of  the  right  of  the  said  bank. 
Selwyn,  L.  J.,  in  this  case  said,  "  In  such  cases  the 
claims  of  the  billholders  depend,  not  upon  any 
contract  to  which  they  are  parties,  for  in  the 
case  of  Ex  parte  Waring,  as  in  this  case,  the  bill- 
holders  had  not,  when  they  took  the  bills,  even 
any  notice  of  the  existence  of  the  securities,  the 
benefit  of  which  they  claimed;  bat  their  right 
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in  these  cases  (speaking  of  the  equitable  right), 
depends  upon  the  accidental  occurrence  of  cir- 
cumstances giving  rise  to  such  a  complication 
88  that  which  existed  in  Ex  parte  Waring,  one  of 
which  can  only  be  solved  by  one  particular  applica- 
tion of  the  securities  or  their  proceeds.  To  give  rise 
to  such  a  state  of  things  there  must  be  two  insolvent 
estates,  and  there  must  be  a  forced  administration  of 
both  estates,  so  as  to  compel  the  holder  to  claim 
against  both  estates."  It  is  quite  impossible 
for  us,  on  reading  these  authorities,  to  do  any- 
thing but  act  upon  them.  The  only  question 
which  remains  is,  whether,  as  contended  for 
the  defendant,  there  is  in  this  case  anything 
which  can  be  said  to  get  rid  of  that  original 
contract  by  which  these  proceeds  were  bound; 
whether  there  was  anything  in  the  nature  of 
a  new  contract.  There  can  be  no  doubt 
whatever  that  Fim  and  Co.  might,  to  use  the 
defendant's  expression,  have  waived  this  claim  to 
realise  the  property  from  it,  and  it  might  either 
have  formed  part  of  their  estate  or  that  of  the 
defendant.  The  question  is  whether  they  have  done 
BO  or  not  in  consequence,  no  doubt,  of  the  peculiar 
manner  in  which  the  cargo  was  delivered.  This 
depends  on  paragraph  11.  I  confess  that  I  cannot 
see  that  because  Coventry,  Shephard,  and  Co. 
were  allowed  to  have  the  cargo  without  paying  the 
whole  of  the  price,  the  balance  of  the  price  in  their 
hands  ceases  to  be  what  is  called  in  the  case  the 
proceeds  of  the  cargo.  According  to  the  circum- 
stances of  the  case,  and  the  custom  of  dealing  the 
cargo  and  the  proceeds  ought  to  have  been  applied 
in  this  way,  and  the  parties  are  to  be  bound  by 
this.  Can  it  be  said  by  virtue  of  that  agreement, 
because  the  money  is  left  in  their  hands  it  ceased 
to  be  part  of  the  proceeds  of  the  cargo  as  regards 
the  intention  of  the  parties  ?  It  is  impossible 
there  can  be  any  doubt  about  that,  because  the 
defendant  does  not  engage  that  the  proceeds  of  the 
cargo  shall  be  bound  until  he  had  paid  the  original 
price  to  Home  and  Co.  It  would  be  a  violence  of 
language  to  say  there  was  a  new  agreement  with 
Pirn  and  Co.  so  as  to  disentitle  them  to  have  the 
proceeds  carried  to  their  estate.  What  my  Lord 
Chief  Baron  said  is  conclusive  up>on  this  part  of 
the  case,  but  I  prefer  to  rest  it  upon  the  facts 
themselves.  In  either  view,  that  part  of  the  case 
is  equally  clear;  the  equity  remains  under  the 
circumstances  as  they  now  exist.  The  money  must 
be  handed  to  the  plaintiffs,  and  the  question  put  to 
us  must  be  answered  in  the  affirmative. 

Judgment  for  the  plaintifft. 

Attorneys  for  the  plaintiffs,  Messrs.  Freshfield. 

Attorneys  for  the  defendant,  Jolmeon  and  Coote. 


CSOWN  CASES  SESEKVEB 

Baported  by  Joh>  Tbohpsoh,  Esq  ,  Barrl«t«r-at-Law. 

Saturday,  Nov.  11, 1871. 

(Before  Kelly,  C.B.,  Byles,  J.,  Pioott,  B.,  Losh 

and  Haknbn,  JJ.) 

Beo  v.  Butterwobth. 

Partner — Stealing  goods  of  co-partnership — Indiot- 

nient— 31  ^  32  Vict.,  c.  116,  ».  6. 
An  indictment  framed  upon  the  31  ^  32  Vi^.,  c.  116, 
«.  1,  alleged  that  B.  was  a  member  of  a  co-partner- 
ship  consisting  of  B.  and  L.,  and  that  £.,  then 
being  a  member  of  the  fam,e,  11  ba^s  of  cotton 
watte,  .the  j^operiy  of  the  said  JSOrgartnerthip, 


feloniously  did  steal,  Sfc,  contrary  to  the  tta. 

tutei 
Held  that  the  indietmeni  was  not  bad  for  inirodit- 

cing  ffie  word  "feloniously." 
Case  reserved  for  the  opinion  of  this  Court. 

At  the  October  Quarter  Sessions  for  the  Hnndnd 
of  Salford,  in  the  county  of  Lancaster, 

Thomas  Butterworth  was  arraigned  on  an  indict- 
ment of  which  the  following  is  a  copy : 

Lancashire  to  wit. — The  jurors  for  our  Lady  the 
Queen  upon  their  oath  present  that  after  the  pass- 
ing of  an  Act  made  and  passed  in  the  Slst  and  .^d 
years  of  our  lady  the  Queen  entituled  "  An  act  to 
amend  the  law  relating  to  larceny  and  embeszle- 
ment,"  Thomas  Butterworth  the  younger,  of  Heap, 
in  the  coimty  of  Lancaster,  was  a  member  of  a 
certain  co-partnership,  to  wit,  a  certain  oo-partner- 
ship  carrying  on  the  business  of  and  traiing  as 
waste  dealers,  and  which  said  co-partnership  was 
constituted  and  consisted  of  the  said  Thomai 
Butterworth  and  of  John  Joseph  Lee,  trading  aa 
aforesaid,  and  thereupon  the  said  Thomas  Batter- 
worth,  at  Heap  aforesaid,  daring  the  continnuice 
of  the  said  co-partnership,  and  then  being  a 
member  of  the  same  as  aforesaid,  to  wit,  on  the 
seventh  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy  one, 
eleven  bags  of  cotton  waste  of  the  property  of  the 
said  oo-partnership  feloniously  did  steal,  take,  and 
carry  away,  against  the  form  of  the  statute  in  sndi 
case  made  and  provided,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  crown,  and  dignity. 

It  was  proved  that  the  partnership  referred  to 
was  a  bona  fide  trading  partnership  constituted  bj 
agreement  between  the  prisoner  and  the  said  John 
Joseph  Lee. 

At  the  close  of  the  case  for  the  pro8ecutioii,tlie 
counsel  for  the  prisoner  objected  that  the  indict- 
ment being  framed  under  the  statute  31  A  32  Vict. 
c.  116,  s.  1,  should  have  followed  the  terms  of  the 
said  statute,  and  that  it  did  not  do  so,  and  that  the 
said  indictment  disclosed  no  indictable  oSenoe 
either  at  common  law  or  under  the  said  statute, 
and  that  the  prisoner  could  not  legally  be  oonvic^ 
upon  it. 

The  court  declined  to  stop  the  case,  bnt  reserved 
the  above  objection  for  the  consideration  cf  this 
Court. 

The  jury  found  the  prisoner  guilty,  and  the  court 
respited  the  sentence  to  the  i:ext  sessions  for  the 
said  Hundred  of  Salford. 

The  prisoner  remains  in  prison  for  want  of 
sureties. 

The  opinion  of  the  Court  is  requested  whether 
the  above  indictment  is  a  good  indictment  nsder 
the  said  statute,  and  whether  the  prisoner  wits  pro- 
perly convicted  upon  it. 

H.  B.'HiGeni,  Chairman. 

The  31  &  32  Vict.  c.  116,  s.  1,  enacts,  "If  any 
person,  being  a  member  of  any  co-partnership,  or 
being  one  of  two  or  more  beneficial  owners  of  any 
money,  goods,  or  effects,  bills,  notes,  securities,  or 
other  property  shall  steal  or  embezzle  any  snch 
money,  goods,  or  effects,  bills,  notes,  securities, « 
other  property,  of  or  belonging  to  any  such  co-part- 
nership, or  to  such  joint  beneficial  owners,  evey 
such  person  shall  be  liable  to  be  dealt  with,  tried, 
convicted,  and  punished  for  the  same  as  if  so^ 
person  haid  not  oeen  or  was  not  a  member  of  inch 
co-partnership,  or  one  of  such  beneficial  owners. 

Vottingham  for  the  prisoner. — ^The indictmeirt* 
bad,  because  it  does  not  foUow  the  woidt  o'  w 
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Btatnte  31  &  32  Yiot.  c.  116,  s.  1.  That  enactment 
creates  a  new  ofience,  one  which  did  not  exist  at 
common  law.  It  does  not  say  that  the  offence  shall 
be  a  felony,  and  the  indictment  is  bad  for  using  the 
word  "  feloniously."  [Lush,  J.  —  If  the  offence 
created  by  31  &  Si  Vict.  c.  116,  s.  1  is  not  a  felonr 
what  is  it  P]  There  are  offences  of  stealing  which 
are  not  felonies,  such  as  dog  stealing,  and  unless 
the  statute  makes  the  stealing  a  felony,  the  intro- 
duction of  the  word  "  feloniously  "  which  is  a  term 
of  art  {Beg.  t.  Oray,  9  Cox  C.  C.  417  j  L.  &  0.  366) 
vitiates  the  indictment.  [Lush,  J. — The  24  &  25 
Yict.  c.  96,  8.  3  says,  tha^  a  bailee  fraudulently 
converting  property  "  shall  be  guilty  of  larceny  " — 
this  statute  says  that  a  partner  who  sliall  steal 
property  of  the  co-partnership  "  shall  be  dealt  with 
and  tried,  and  convicted  and  punished  as  if  he  was 
not  a  partner."]  The  indictment  should  have  been 
for  a  oommon  law  larceny. 

Rea.  T.  Jette  Smith,  39  L.  J.  112,  M.  C. ;   11    Cox 
\C.  C.  511. 
The  judgment  of  Willes,  J.  was  also  referred  to. 

AddUon  for  theprosecution,  was  not  called  upon. 

Kbllt,  C.  B. — ^The  objection  to  the  indictment  is 
really  not  arguable.  The  statute  expressly  enacts 
that  a  partner  who  steals  property  of  the  co- 
partnership "  shall  be  liable  to  be  dealt  with,  tried, 
convicted,  aud  punished  as  if  such  person  had  not 
been,  or  wan  not  a  member  of  the  co-partnership." 
That  is  what  has  been  done  in  this  case. 

The  rest  of  the  Court  concurring, 

Contnetion  affirmed. 


Saturday,  Nov.  11, 1871. 
(Before  Kkllt,  C.B.,  Btlbs,  J.,  Pioot,  B.,  Lush,  J.» 
and  Hannen,  J.) 
Bso.  V.  Jakes  King. 
Larceny — Property — Evidence, 
Prisoner  voat  charged  with  stealing  a  mare,  the  pro- 
perty  of  E.     The  evidence  was  that  prosecutor,  in 
pretence  of  tlie  prisoner,  agreed  to  buy  of  W.  a 
mare  for  ol.,  ana  that  W.  assented  to  take  a  citeque 
for  the  bl.  The  prosecutor  offterwards  sent  prisoner 
to  W.  with  the  cheque,  and  directions  to  take  the 
mare  to  Bramshot  Farm.  On  the  next  day  prisoner 
sold  a  mare  to  8.,  which  he  said  he  had  bought 
for  bl.    B^ore  the  magistrate  he  said  he  sold  the 
mare  to  8.,  with  tlw  itUention  of  giving  the  money 
to  E.,  but  that  he  got  drunk : 
Held,  that  that  was  sufficient  evidence  on  which  a 
jury  might  find  that  tlie  tnare  sold  to  8.  was  the 
property  of  E. 
Case  reserved  for  the  decision  of  this  Court  at  the 
General  Quarter  Session  of  the  peace  for  the  county 
of  Surrey  on  Tuesday,  the  17th  Oct.  1871. 

James  King  was  tried  on  an  indictment  charg^g 
him  with  feloniously  stealing  a  mare,  of  the  pro- 
perty of  William  Ellis,  upontno  following  evidence. 
William  Ellis,  of  9^,  West-street,  Bermondsey, 
com  sampler,  on  his  oath  said : 

On  Friday,  23iid  Sept.,  I  saw  the  priaoner  on  the  Com 
Market,  in  Mark-lone.  He  told  me  that  he  knew  where 
there  was  a  good-bred  mare  for  sale,  whioh  wonld  snit 
the  porpoee  I  wanted  for  breeding.  I  went  to  the 
place,  Wilkinson'B,  St.  Mary  Axe,  and  saw  the 
owner  of  the  mare.  I  agreed  to  purohaae  the  mare 
for  6{.  Priaoner  was  present.  Prisoner  came  back 
with  me  to  Mark  lane.  I  had  previonsly  asked 
Wilkinson  if  he  would  take  my  master's  oheqae,  and  he 
said  he  would.  I  gaTe  the  prisoner  my  master's  oheqae 
for  St.  He  wa*  to  giTe  the  oheqne  for  the  mare,  and  take 
the  mare  to  iny  fatiier's  farm.    I  told  him  the  diraotiott 


on  a  paper,  "  Thomas  Ellis,  Bramshot  Farm."  Prisoner 
left  me  with  the  cheque.  1  did  not  see  him  till  Monday 
following.  On  Tuesday  the  2€th  I  went  to  Winkley  and 
Shaw,  Qreen-gtreet,  Blaokfriars,  horse  slaughterers.  I 
gave  information  to  the  police  at  Stones  Und.  I  found 
thiB  mare  at  Winkley  and  Shaw's.  On  the  following  day 
Shaw  ^ve  me  this  mare.  On  the  evening  before  I  saw 
the  prisoner  in  custody.  I  did  not  give  the  prisoner  any 
authority  to  go  to  Winkley  and  Shaw.  The  mare  was 
Buffering  from  an  injury  ;  she  went  slightly  lame. 

Cross-examined : 

I  don't  think  that  I  should  have  blamed  him  if  he  had 
found  the  horse  lame  and  he  had  brought  back  the 
cheque  or  the  mone^.  I  knew  him  two  or  three  months 
before  this  transaction.  I  was  told  he  came  to  my  house 
on  the  Tuesday.  On  the  26th  Sept.,  in  the  evening,  I 
went  with  two  detectives  to  the  prisoner's  house.  When 
I  saw  the  mare  at  Winkley  and  Shaw's  she  did  not  go 
more  lame. 

Be-examined : 

I  did  not  give  the  prisoner  a^  authority  to  sell  the 
mare'  to  the  horse  slaughterer.  He  never  told  me  what 
he  had  done  with  the  mare,  nor  did  he  give  me  any  money. 
George  William  Shaw,  on  his  oath,  said  : 
I  am  the  firm  of  Winkley  and  Shaw.  I  am  a  horse 
slaughterer.  I  have  known  ihe  prisoner  some  time.  On 
a  Saturday  afternoon  in  September  he  brought  a  horse  to 
my  place.  The  horae  was  very  lame  and  baid  a  very  large 
wound.  He  said  he  bought  it  on  speonlation,  and  found 
it  to  be  useless.  I  purchased  it.  I  think  he  said  that  he 
had  given  51.  for  the  horse.  He  asked  me  to  give  the 
most  I  could  for  it.  I  gave  him  ii.  I'his  was  on  the 
23rd  Sept.,  Saturday,  (hi  Tuesday  following,  the  27th, 
prosecutor  called  on  me.  I  offered  to  give  up  the  horse. 
The  horse  was  taken  to  the  police  oonrt.  Tht  prisoner 
was  quite  sober  at  the  time  he  sold  the  horae. 

Cross-examined : 

I  have  known  him  for  several  years.  I  believe  him  to 
be  honest  in  his  position.  I  have  had  tiansaotions  witii 
him  before,  He  made  some  remark  tiiat  ha  was  afraid 
the  society  would  be  at  him  for  taking  such  a  horse  about 

the  streets. 

Bobert  Pether,  detective  M,  on  his  oath,  said : 
On  Sept.  26  I  took  prisoner  into  custody.     I  said  I 
wanted  him  for  stealing  a  horse.     He  said  he  got  drunk, 
met  with  an  accident,  and  sold  the  horse  to  Shaw  for' 
4X.U. 

Cross-examined : 

I  have  known  the  prisoner  for  years ;  be  is  a  respect- 
able man. 

The  prisoner's  statement  before  the  committing 
magistrate  was  read  as  follows  : 

I  plead  guilty.  I  found  she  was  too  injured,  and  sold 
her  to  Mr.  Shaw  with  the  intention  of  giving  the  money 
to  Mr.  Ellis,  but  unfortunately  I  got  drunk. 

The  prisoner's  counsel  contended  that  there  was 
not  sumcient  proof  of  the  indictment ;  that  there 
was  uoproof  that  the  prisoner  had  got  the  mare 
from  Wilkinson's  in  exchange  for  the  cheque ;  and 
'■.hat  it  was  not  proved  that  the  mare  in  question 
ever  became  the  property  of  William  Ellis. 

The  court,  however,  left  the  case  to  the  jury, 
but  reserved  the  question  for  the  decision  of  the 
Court  for  Crown  Cases  Besorved,  whether  there 
'wae  sufficient  proof  that  the  mare  was  the  property 
of  William  BlUs. 

The  jury  returned  a  verdict  of  guilty^,  and  the 
court  respited  judgment  until  the  decision  of  the 
Court  for  Crown  Cases  Beserved. 

E.  BicuARDS  Adams,  Cbairman. 

Horace  Brown*  for  the  prisoner. — ^The  indict- 
ment charges  the  prisoner  with  stealing  a  mare, 
the  property  of  William  Ellis,  but  the  evidence 
does  not  support  that  allegation.  There  was  no 
proof  that  the  mare  whioh  EUts  saw  and  contracted 
tor  was  the  same  aa  that  which  the  prisoner  took 
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away.  The  question  reserved  for  this  court  is, 
whether  there  was  sufficient  proof  that  the  prisoner 
had  got  the  mare  from  Wilkinson's  in  exchange 
for  the  cheque,  and  it  is  submitted  there  is  not. 

Oppentieim,  for  the  prosecution,  was  not  called 
upon. 

Kbllt,  C.  B. — The  question  was  one  for  the 
jury.  The  prisoner  had  the  cheque  given  to  him 
to  go  and  pay  for  the  mare,  and  take  it  to  the  pro- 
secutor's father,  and  he,  the  next  day,  disposea  of 
a  mare  to  Mr.  Shaw.  There  is  no  doubt  some  evi- 
dence that  it  was  the  mare  of  the  prosecutor,  and 
the  sufficiency  of  the  evidence  was  for  the  jury. 

Lush,  J. — "The  prisoner's  own  account  was,  that 
he  had  got  drunk  and  disposed  of  the  money  for 
which  be  sold  the  mare,  not  that  the  mare  was  not 
Ellis's. 

The  rest  of  the  court  concurring, 

Ovnviction  affirmed. 


COtTBT  OF  PBOBATE. 

Bepoiiod  bjr  JV.  I.ITCI8TBB,  Bwj.,  Barriater-at-Law. 

Tuesday,  Nov.  28.,  1871. 
(Before  Lord  Pbkzance.) 
Li  the  Goods  of  W.  Coles. 
Paper  not  plainly  tettamenlary — Bequest   in  past 
tense — Trustees — Executors  according  to  the  tenor 
— Lord  St.  Leonards'  Act. 
A  testator  commenced  his  wiU  thus :  "  I  have  given 
aU^  that  I  have  to  B.  C.  and  Iter  two  sons" 
(minor*),  ^c.,  and  after  bequeathing  certain  annu- 
Hies    appointed    them    his    residuary    legatees. 
Under  the  signatures  of  himself  and  Uie  attesting 
untnssses  were  the  names  of  two  persons  nominated 
trustees. 
Held,  that  tlie  paper  was  testamentary,  hut  that  the 
appointment  of  trustees  did  not  come  vnthin  tlie 
terms  of  Lord  St.  Leonards'  Act,  and  that  they 
were  not  therefore  executors  according  to  the  tenor. 
William  Coles,  late  of  2,  Victoria-terrace,  Cale- 
donian-road, in  the  county  of  Middlesex,  died  on 
26th   May,   1871,  having  executed  the  following 
paper  dated  June,  1848 : 

I  have  given  all  that  I  have  to  Bertha  Chamberlain  and 
her  two  sons,  oommonly  called  and  known  as  Joseph 
Brailey  Colos  and  Henry  John  Coles.  They  are  to  pay  to 
my  sister,  Mrs.  Charlotte  Gent,  8».  6<i.  per  week  as  long 
as  she  lives ;  after  death  to  pay  to  her  son,  William 
Gent.  8s.  6d.  per  week  as  long  as  he  lives  ;  the  residne 
to  be  equally  divided  between  Bertha  Chamberlain, 
Joseph  Biailey  Coles,  and  Henry  John  Coles,  share 
and  share  alike.  After  Bertha  Chamberlain's  death 
J.  B.  Coles  to  have  the  east  of  Viotoria-terraoe,  now 
occupied  by  Mr.  Cox,  Mrs.  Striokett,  Mrs.  Barr, 
with  yard  and  cottage  at  the  end,  now  occupied  by 
James  Gray,  consisting  of  two  rooms,  warehouse,  lumber 
room  and  stables;  H.  J.  Coles  to  have  the  west  of 
Victoria-tenace,  now  occupied  by  self,  Mrs.  Cooper 
at  rent  of  Is.  per  week,  Mrs.  Holmes  at  rent  of 
3».  per  week,  Wm.  Gent  4<.  per  week,  with  work- 
shops occupied  by  Mrs.  Wooffendale  and  cottage  by 
Mrs.  Striokett,  with  two  rooms  adjoining,  occupied  by 
James  Gray.  The  residue  to  be  shared  equally  among 
them,  share  and  share  alike. 

„    „  „  ^.„.  Wm.  Coles. 

Mr.  8.  8.  Williams,  James  Maggs  Gray, 

Mr.  Evans,  Sarah  Gray, 

TruBtees.  Witnesses. 

Mr.  Grajr,  one  of  the  attesting  witnesses,  made 

an  affidavit  explaining  the  circumstances  under 

which  the  will  was  madei  in  the  following  terms: — 

In  the  month  of  June,  1870,  the  deoeased  requested  me 


to  draw  out  a  will  for  his  signature,  and  gave  me  iiu 
neoessaiv  instructions.  He  expressly  desired  me  to  ntt 
the  words,  '  I  have  given,'  at  Uie  commencement  of  tba 
will,  remarking  that  nothing  could  be  plainer ;  I  seoerd. 
ing  wrote  oat  the  paper  hereunto  annexed,  beanng  d*t« 
the  18th  June,  and  I  further  make  oath  and  say  that  tlM 
said  testator  executed  the  said  paper  as  and  fur  hia  kit 
will  and  testament.  Immediately  after  signing  tiie  ni 
will  the  said  testator  gave  it  to  me,  and  told  me  as  soon 
as  the  breath  was  ont  of  his  body  to  take  it  to  Mr. 
Williams,  the  trustee  therein  named,  and  he  woold  do 
what  was  necessary.  I  further  make  oath  that  the  nid 
testator  clearly  underst  od  and  intended  that  Mean. 
Wiliiams  and  Evans  should  act  aa  his  executors. 

J.  B.  Coles  and  H.  J.  Coles,  the  residuary  lega. 
tees,  were  illegitimate  children  of  the  testator.  J. 
B.  Coles  pre-deceased  his  father,  a  minor  and  nn- 
married,  and  H.  J.  Coles  being  a  minor  at  the  time 
of  his  father's  death,  elected  Mr.  S.  S.  Williams  to 
be  his  guardian  for  the  purpose  of  taking  admi- 
nistration. Bertha  Chamberlain  renounced,  and 
Wm.  Gent,  one  of  the  annuitants  named  in  the 
will,  was  the  only  next  of  kin  of  the  deceased  snr- 
viving  Mt  the  time  of  the  death  of  the  testator. 

Inderwiek  now  moved  for  administratiun,  with 
the  will  annexed,  to  Mr.  Williams,  as  guardian  of 
H.  John  Coles,  a  minor,  one  of  the  residuary 
legatees  named  in  the  will,  or  for  probate  to  Mr. 
WiUiams,  as  executor,  according  to  the  tenor.  He 
cited 

King'a  Proctor  v.  Daives,  3  Hagg.  Eco.  321. 

E.  Clarke,  for  Wm.  Gent,  the  next  of  kin,  contra. 
— The  omu  prohandi  that  the  deceased  intended 
this_  to  be  a  testamentary  paper  is  on  those  who 
set  it  up.  If  it  is  not  testamentary,  the  next  of 
kin  is  entitled  to  the  administration. 

Lord  Pbnsancb. — Any  paper  is  testamentarj 
which  is  intended  by  the  testator  to  take  effect 
after  his  death.  There  must,  however,  be  on  the 
face  of  the  paper  something  to  show  that  intention. 
In  this  case  the  testator  commences  by  saying, 
"  I  have  given  all  that  I  have  to  Bertha  Chamber 
Iain  and  her  two  sons."  Now  unless  the  court 
presumes  that  he  is  talking  of  what  may  happen 
after  his  death  it  must  presume  that  the  testator's 
intention  was  to  strip  himself  during  hia  life  of  aU 
he  had  and  make  it  over  to  Bertha  Chamberlain- 
Such  a  presumption  is  to  the  last  degree  improbable. 
That  reflection  alone  is  sufficient  to  lead  me  to  the 
conclusion  that  the  paper  is  testamentary.  Then 
comes  the  question  as  to  the  trustees.  1*116  whde 
will  is  written  straight  through,  apparently  in  one 
handwriting.  It  is  signed  by  the  testator.  Undo' 
his  signature  are  the  names  of  Mr.  Williams  and 
Mr.  Evans,  and  under  their  names  is  the  word 
"  trustees. "  Substantially  the  appointment  of 
trustees  is  under  the  signature  of  the  testator,  and 
therefore  according  to  Lord  St.  Leonards'  Act  it 
is  not  a  part  of  the  will  at  all.  Whether  the  word 
"  trustees"  would  have  been  sufficient  to  constitnte 
the  piersons  named  executors  according  to  the 
tenor  is  another  matter.  There  is  a  great  deal  d 
force  in  the  argument  that  when  persons  are 
appointed  trustees  and  there  is  nothing  for  titam 
to  do  in  that  character,  they  cannot  but  be  meMit 
to  be  executors,  but  the  questum  does  not  arise 
in  this  case,  as  the  appointment  of  trustees  does 
not  form  part  of  the  will.  William  Gent's  poaitiaB 
under  the  will  is  the  same  as  that  of  the  ii4pit 
Henry  John  Coles,  and  he  is  inadditioa  the  vai 
of  kin ;  I  think,  therefore,  he  has  ft  n^h(  to  tif 
grant.  The  order  may  be  for  a  gxant  aC  r*"'"' 
stration  with  the  will  anTiaTtn^  to  tfwi  — 
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the  minor,  unless  Mr.  Gent  gives  notice  within  a 
week  of  his  intention  to  take  the  grant  himself. 
Attorneys,  LoveU,  Son,  and  Piifield. 


Tuesday,  Deb.  12, 1871. 

In  the  Goods  of  Wobthinoton. 

Will  executed  under  power  of  appointment — Suhse- 

qtteni  marriage— Revocation — 1  Vict.  e.  26,  ».  18. 
By  a  deed  of  settlement  executed  between  the  deceased 
and  her  intended  husband,  certain  property  toas 
eonueued  to  trustees  to  pay  the  income  to  me  de- 
ceased herself  during  her  Ufe,  and  if  she  pre- 
deceased her  husband,  then  to  him  for  life,  if  she 
should  so  appoint  by  will,  bui  not  othenoise,  and 
if  she  did  not  so  appoint,  then  it  was  to  go  to  the 
issue  of  the  marriage.     The  same  day  she  made  a 
xoiU  exercising  her  power  of  appointment  in  favour 
of  her  intended  husband. 
Held,  that  the  wiU  came  within  the  exception  of  the 
WiU»  Act,  and  was  not  revoked  by  tlie  subsequerU 
marriage. 
Mbs.  Elizabeth  Worthington,  wife  of  Mr.  Oswald 
Worthington,  died  Jane  1862,  leaving  a  will,  daly 
execntedrbearing  date  3rd  Nov.,  1847,  which  was  the 
day  previous  to  her  marriage.     On  the  same  day, 
a  settlement  was  executed,  in  contemplation  of  the 
marriage,  by  Mrs.  Worthington  and  her  husband, 
by  which  certain  property,  the  greater  part  of 
which  was  brought  into  settlement  by  Mrs.  Wor- 
thington, was  conveyed  to  Mr.  William  Nicholson 
and  Mr.  Walter  Worthington  upon  the  following 
among  other  trasts  : — 

Upon  trust  doringr  Mrs.  Worthinjton's  life  to  pay  the 
annual  inoome  to  her  appointees,  or  to  herself,  for  her 
sole  and  separate  aie  ana  from  and  after  the  deoeaae  of 
the  said  EUizabeth  NiohoUon,  leaving  the  said  Oswald 
Worthington  her  aarrivingi  upon  traet  (if  the  said 
Elizabeth  NiohoUun  shall  by  deed  or  will  so  appoint  and 
dedare,  bnt  not  otherwise),  to  pay  the  said  interest, 
dividends  and  annnsl  prodaoe,  onto  the  said  Oswald 
Worthington  dnrincr  bis  life ;  and  from  and  after  the 
decease  of  the  survivor  of  them,  the  said  Oswald  Worth- 
ington and  Elizabeth  Nioholson,  or  the  decease  of  the 
said  Elizabeth  Nioholson  without  any  such  appointment 
or  declaration  as  aforesaid — 

The  trustees  were  to  stand  possessed  of  the  pro- 
perty in  trust  for  the  children  of  the  marriage ; 
Dut,  should  there  be  no  issue  to  the  marriage,  and 
shoald  Oswald  Worthington  predecease  his  wife, 
the  trustees  were  to  possess  all  the  property 
brought  into  settlement  by  the  latter  absolutely,  and 
to  assign  and  transfer  the  same  to  her  accordingly, 
and  in  case  Mrs.  Worthington  were  to  predecease 
her  husband,  intestate  and  leaving  no  issue, 
the  property  was  to  pass  to  the  persons  who  would 
be  entitled  as  her  next  of  kin,  according  to  the 
Statute  of  Distributions. 

Mrs.  Worthington's  will,  which  was  executed  on 
the  same  day,  and  after  the  settlement,  recited  the 
terms  of  the  settlement,  and  in  pursuance  of  the 
powers  contained  in  it,  app>oiated  that  the  trustees 
in  the  event  of  her  predeceasing  her  husband 
should  par  to  him  during  his  life  the  annual  in- 
come of  tno  trust  estate,  and  also  nominated  the 
said  trustees  to  be  the  executors  of  the  will.  Mr. 
Wm.  Nicholson  and  Mr.  W.  Worthington  the 
executors  and  trustees,  died  in  1866  and  1867  re- 
spectively, neither  of  them  having  taken  out  pro- 
bate of  the  will.  There  were  two  sons  living,  issue 
of  the  marriage,  both  of  whom  had  attained  the 
age  of  twenty-one  years,  and  it  being  desired  that 
they  should  replace  the  deceased  trustees  of  the 


settlement  it  was  considered  necessary  to  prove  the 
will  of  Mrs.  Worthington. 

Dr.  Tristram  now  moved  for  a  grant  of  admin- 
istration with  the  will  annexed  to  Mr.  W.  Worth- 
ington. He  submitted  that  the  will  came  within 
the  exception  of  the  18th  section(a)  of  the  Wills  Act, 
and  was  therefore  not  revoked  by  marriage.  He 
cited 

In  the  goods  of  B^tsroy,  1  Sw.  &  Tr.  133 ;  31  L.  T. 

Eep.  171 ; 
Logan  y.  Bell,  1  C.  B.  872. 
Lord  Penzance. — I  think  the  case  comes  within 
the  exception,  and  you  may  take  the  grant. 
Solicitor,  E.  Worthington. 


Thursday,  Jan.  11. 
In  the  Goods  of  Tbffsb. 
No  will  forthcoming — Administration  needed  to  pre- 
serve the  estate — Next-of-kin  abroad-^Orant  ad 
coUigenda  to  a  cousin  in  this  country  with  special 
direction. 
A  deceased  was  supposed  to  have  made  a  tDtU,  ap- 
pointing his  cousin  his  executor,  but  at  his  decUh 
it  cotdd  not  be  found.    His  brother,  the  sole  next 
of  kin,  had  been  absent  in  Australia  for  forty 
years,  and  a  representative  was  urgently  needed  to 
carry  on  the  btisiness,  to  collect  the  debts,  and  to 
represent  the  deceased  in  a  Chancery  suit. 
The  court  made  a  grant  ad  colligenda  to  the  de- 
ceased^ a  cousin  for  the  use  and  benefit  of  the  next 
of  kin,  with  special   directions  to  Tnake  certain 
payments. 
Jabbz  Tbppkb,  late  of  Notting-hill,  in  the  county  of 
Middlesex,  died  10th    Dec.  1871,  a  bachelor,  and 
without  any  known  will.    For  many  years  he  had 
been  on  intimate  terms  with    his  cousin,  Wm. 
Coleman  Turner,  and  on  two  occasions,  not  long 
before  his  death,  he  had  told  his  cousin  that  in  the 
event  of  anything  happening  to  him  he  would  be 
his  executor.    The  deceased  was  taken  with  para- 
lysis on  2nd  Dec.  1871,    and  when  his    cousin 
reached  him  he  was  insensible  and  speechless.    No 
will  could  be  discovered  on  search  being  made.  Cer- 
tain foreign  bonds,  known  to  have  been  in  the  de- 
ceased's possession,  and  the  will  of  a  Mrs.  Widger, 
of  which  he  and  his  cousin,  Mr.  Turner,  w6re  joint 
executors,  were  also  missing.     It  was   supposed 
that  they  must  have  been  carried  away  by  certain 
persons   who  obtained  access   to  the   deceased's 
office  after  his  death.     The  deceased's  next  of  kin 
was  an  only  brother,  Samuel  Tepper,  who  left  this 
country  forty  years  ago,  and  has  not  been  heard  of 
since. 

Bayford  now  moved  for  a  grant  of  administra- 
tion under  the  73rd  section,  to  Mr.  Turner.  In  the 
absence  of  the  brother  he  was  next  of  kin ;  if  a  will 
turned  up  he  was  presumably  executor.  He  was 
also  a  creditor,  and  an  immediate  grant  was  needed 
to  get  in  the  estate,  and  to  carry  on  the  deceased's 
business  as  a  solicitor. 

Lord  Penzancb. — The  ground  of  your  applica- 
tion is  jeopardy  to  the  property.  The  grant  of  it 
to  you  must  be  ad  coUigenda. 

(a)  And  be  it  farther  enacted  that  every  will  made  by  a 
man  or  a  woman  shall  be  revoked  by  bis  or  her  marriaKe, 
except  a  will  made  in  exercise  of  a  power  of  appointment, 
when  the  real  or  personal  estate  thereby  apiiointed  would 
not  in  default  of  snob  appointment  pass  to  his  or  her  heir, 
customary  heir,  ezeontor,  or  the  person  entitled  as  his  or 
her  next  of  kin  under  the  Statute  of  Distributions :  (1 
Vict.  0. 2u,  8. 18). 
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Bayford. — That  would  be  sufficient,  but  that 
there  are  five  assurances  to  be  paid  on  certain 
leasehold  property.  The  deceased  was  also  in- 
terested in  a  sum  of  10,0002.  which  was  in  the 
hands  of  the  Court  of  Chancery,  and  it  was  neces- 
sary that  he  should  be  represented  for  the  purposes 
of  the  suit. 

The  CouKT  made  a  (^rant  ad  coUigenda  h(ma  to 
Mr.  Turner  for  the  use  and  benefit  of  the  next  of 
kin  with  special  directions  to  pay  the  assurances, 
and  liberty  to  apply  for  further  directions  if  any 
other  similar  necessity  should  arise.  The  sureties 
to  justify,  but  the  sum  in  the  Court  of  Chancery 
not  to  be  included  in  the  bond. 

Solicitor,  D.  Roberts. 


Saturday,  Jan.  13. 

HOMBBTOJJ  AND  ANOTHBR  V.  HeWETT. 

WiU  not  forthcoming — Pregumption  of  revocation 

— Dependent  relative  revocation. 

A  teataior  executed  hi*  wiU  ai  hit  solicitor's  office, 

and  took  it  away  with  him.    It  was  never  seen 

afterwards,  and  coidd  not  be  found  after  his  death 

in  his  repositories.     lie   had  made  declarations 

inconsistent  with    his    testamentary    depositions 

shortly  before  his  death,  but  the  court  lield  that 

he  being  the  last  custodian  of  the  toiU,  and  it 

not  beirtg  forthcoming,  the  presumption  of  revo' 

cation  arose  arul  was  not  rebutted. 

The  court  will  ru)t  apply  the  principU  of  dependent 

relative  revocation  except  there  is  proof  of  the  actual 

destruction  of  the  instrument. 

John  Harbuf  Homekton,  late  of  Henley,  in  the 

county  of  Oxford,  died  Jan.  1871.    He  had  been 

forforty  years  apothecary  of  St.  GJeorge's  Hospital, 

Hyde  Park   Comer.     In  1866    he  retired   on  a 

Sension  of  2001.  a  year.  On  21st  June,  1870,  he 
oly  executed  a  will  by  which  he  bequeathed  to 
the  hospital  a  sum  of  money  equal  to  the  aggre- 
gate amount  of  pension  which  he  should  have  re- 
ceived from  the  hospital,  and  after  several  other 
legacies  he  appointed  his  nephew,  Mr.  Prescott 
Hewett,  his  residuary  legatee,  and  he  revoked  all 
other  wills. 

After  his  death  his  wQI  could  not  be  found.  The 
executor  and  the  residuary  legatee  had  been  cited 
by  the  next  of  kin  to  propound  a  draft  in  the 
custody  of  the  deceased's  solicitors,  but  declined, 
and  the  draft  was  now  propounded  by  the  defend- 
ant, who  is  the  Treasurer  of  St.  George's  Hospital. 
The  case  was  tried  by  the  court  without  a  jury,  and, 
in  support  of  the  presumption  of  revocation,  it 
was  proved  that  the  will  was  executed  at  the 
deceased's  solicitors',  that  after  the  execution 
it  was  pat  into  an  envelope  and  handed  to 
him,  and  that  he  carried  it  away  with  him. 
Evidence  was  also  given  of  a  careful  and  complete 
search  through  all  his  repositories  after  his  death, 
including  a  drawer  in  wnich  he  usually  kept  his 
p^>ers,  and  in  which  were  found  some  old  testa- 
mentary papers,  mortgages,  Ac.,  and  the  key  of 
which  he  always  kept  under  his  pillow.  A  niece 
who  was  with  him  during  his  last  iltnesB  deposed  to 
a  conversation  with  him  the  day  before  his  death, 
in  which  he  stated  that  he  had  left  all  his  property 
to  an  elder  brother  for  life,  and  that  after  his  death 
it  was  to  be  divided  among  all  his  relations.  A 
disposition  of  this  character  had  been  made  by  a 
revoked  codicil  of  March  1867.    On  the  other  hand, 


a  conversation  with  another  niece,  in  Dec.  1870, 
was  proved,  in  which  he  spoke  of  the  bequest 
to  the  hospital;  and  a  memorandum  was  pro- 
duced, purporting  to  be  a  second  codicil  to  a  will 
of  July,  1870,  which  was  not  found. 

Dr.  Spinhs,  Q.C.  and  Indenoick,  for  the  trosteei 
of  the  hospital. 

Dr.  Beane,  Q.C,  and    Dr.   Tristram,  for  the 
plaintiff,  cited 

PoweU  V.  Powell,  35  L.  J.  100,  P.  4  M. ;  13  L.  T.  Bep. 

N  S  566  * 
In  the  goods rf  Weston,  Xh.  J.  S3,  p.  AU.;  SOLT. 
Bep.  N.S.  330. 

H.  T.  Gale,  Q.O.  and  Beresford,  for  the  heir^t- 
law. 

Lord  Penzance. — The  testator  in  this  case  exe- 
cuted a  will  in  Jane  1870,  and  that  will  is  not 
forthcoming.  Those  who  were  with  him  in  his 
house  when  he  died  have  searched  his  repositories 
and  did  not  find  any  such  wilL  The  attorney  who 
made  it  knows  nothmg  of  it ;  all  the  places  where  it 
was  likely  to  be  found  have  been  searched,  and  it 
is  not  to  be  found.  Thereupon,  those  interested  in 
an  intestacy  relying  upon  the  presamptioD  M- 
sert  that  it  was  revoked  by  the  deceased  himself, 
destroyed  by  him  animo  revocandi.  Whether  it 
was  so  or  not  is  the  question.  I  have  on  many 
former  occasions  said  that  this  presumption  of  law 
is  one  which  often  operates  harshly  and  mqustly 
when  it  has  to  be  applied  to  the  various  cases  whicn 
arise.  Though  the  presumption  always  arises, 
it  is  always  open  to  be  rebutted;  but,  though 
open  to  be  rebutted,  it  is  always  to  be  drawn  when 
the  facts  properly  give  rise  to  it.  It  would  be  a 
great  misfortune  if  the  court  were  to  say  anything 
to  Ateaken  the  force  or  reason  of  that  presomptioii, 
or  to  shrink  from  applying  the  rule  of  law  m  its 
fulness  because  of  the  consequences  which  may 
ensue  in  its  working  out  and  application.  The 
first  question  is,  what  is  the  presumption  and  what 
are  the  circumstances  necessary  to  be  proved  in 
order  to  raise  it  P  I  have  before  me  the  case  of 
Broum  v.  Brown,  which  was  decided  in  the  Queen's 
Bench  (8  Ell.  &  Bl.  881).  In  that  case  the  testator 
executed  two  wills,  the  second  containing  a  claiue 
revoking  the  first.  When  the  second  will  was  exe- 
cuted, it  was  put  into  an  envelope  and  given  to  the 
testator,  and  ne  took  it  away,  saying  that  he  shonld 
leave  it  at  his  bankers.  But  nobody  ever  saw  it,  and 
after  his  death  it  never  could  be  foand.  In  that  case 
Lord  Campbell  said,  "  the  evidence  leaves  no  doabt 
on  my  mind.  After  execution,  the  will  was  de- 
livered to  the  testator,  and  it  is  never  seen  in  any 
other  custody.  The  testator  said  he  should  take  it 
to  his  banker's,  but  he  never  did  so,  and  on  his 
death,  though  it  has  been  searched  for,  it  has  nerer 
been  found.  It  must,  therefore,  be  considered  as 
destroyed,  and  I  think  the  presumption  is  that  the 
testator  destroyed  it."  That  is  a  reasonable  pe- 
sumption,  as  he  had  the  last  custody  of  it  and  it  ia 
not  forthcoming.  Whether  this  is  a  presumption 
of  fact  or  a  presumption  of  law,  liable  to  be  re- 
butted, is  not  material.  These  facts  give  rise  to  a 
presumption sbiltingthe onas of  prooC  As eariy •* 
1764,  in  Heh/ar  v.  Helyar  (1  Lee,  *72),  we  fini  • 
great  judge.  Sir  Greorge  Lee,  laying  down  titese 
principles,  and  acting  on  them,  nor  have  thffr  enr 
been  doubted  since.  In  Welch  y.  FhHUpt  n  1(M■<^ 
P.  C.  299),  another  vety  great jndge^  Lorj  Wiigf' 
dale  lays  down  the  principle  that  ttos  itAIlMW^ 
tion  of  fact  to  prevail  unless  rebofite^  MM;  ftMHM 
doctrine  is  laid  down  in  Ovtto T.  QmviMT 
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P.  0. 131),  by  Dr.  Lashington,  than  whom  no  one  has 
had  more  experienee  in  suoh  cases."'  There  is  a  defi- 
nite statement  of  the  presumption  of  law,  and  the 
grounds  on  which  it  is  raised.    The  facts  coincide 
very  much  with  this  case.    A  will  is  executed  and 
debvered  to  the  testator — it  is  never  seen  after- 
wards.   It  la  never  shown  to  have  been  out  of  his 
possession.    As  Lord  Campbell  says,  he  had  the 
last  custody  of  it.   It  seems  to  me  unnecessary,  in 
order  to  raise  this  presumption,  to  show  that  the 
will  was  kept  in  some  particular  place  where  the 
testator  could  destroy  it.    It  is  enough  to  show 
that  he  had  possession  of  it,  unless  it  can  be  shown 
that  it  was  in  some  place  where  he  could  not  get  at 
it  to  destroy  it.    That  being  so,  is  the  case  also 
open  to  the  presumption  that  the  will  was  destroyed 
animo  revoeandi?    This   same  case  of  Brown  y. 
Brown  is  also  an  authority  for  this  second  propo- 
sition.   It  has  been  shown  that  the  repositories  of 
the  deceased  were  carefully  searched,  and  on  the 
■whole  it  seems  to  me  that  I  am  bound  to  hold  that 
the  presumption  aris^  that  the  will  was  destroyed 
by  tne  testator  animo  reveocmdi.    Then  comes  the 
qnestion,  is  it  rebutted,  as  it  is  open  to  be  rebutted, 
by  evidence  in  the  case  ?    The  conversation  with 
Mrs.  Hewitt  negatives  the  presampti3n  that  it  was 
destroyed  up  to  December ;  but  then  comes  the 
conversation  with  Mrs.  Hewitt  on  the   Sunday 
before  he  died,  to  the  effect  that  he  had  left  every- 
thing to  his  brother  Thomas  for  life,  and  after  ms 
death  his  property  was  to  be  divided  among  all 
his  relations.    But  first  it  is  said  that  would  be 
very  improbable,  because  nothing  had  occurred 
to    change    his    determination.      By   a    former 
codicil    he  had  benefited   his  brother,    but    his 
brother    was    so    many    years    his    senior  that 
when   he   made    his    testamentary    dispositions 
in  1868  and  1870  it  may  be  that  he  assumed  he 
would  not  survive  him.    On  the  other  hand  it  may 
be  that  when  he  found  himself  so  ill  in  December 
1870  he  altered  his  mind,  and  desired  somehow  to 
revive  the  former  codicil  in  his  brother's  favour. 
Whether  he  had  actually  made  some  disposition  to 
benefit  his  brother,  or  not  correctly  apprehending 
the  legal  effect  of  what  had  passed  before,  he 
thought  the  original  disposition  in  his  brother's 
favour  had  been  revived,  or  whether  he  chose  to 
make  the  statement  with  some  collateral  object,  I 
cannot  say.    But  the  statement  amounts  to  this, 
that  he  did  not  consider  the  will  of  1870  in  force, 
and  so  far  as  it  goes  it  is  a  statement  or  declaration 
by  deceased,  not  rebutting  the  presumption  of 
law.     If  that  is  so  is  there  any  other  declaration 
rebutting  the  presumption  P  Is  the  will  shown  to 
be  in  existence  later  than  13th  Dec.  P   Is  there  any 
single  foot  which  the  court  can  lay  hold  of  to  destroy 
the  legal  effect  of  that  presumption  P    But  then  it 
is  saicTthat  if  this  will  has  been  destroyed  it  was  for 
the  purpose  of  setting  up  the  oodidl,  and  the  case 
therefore  comes  within  tne  principle  of  dependent 
relative  revocation.    But  the  force  of  that  is  de- 
stroyed by  this  remark,  that  the  court  has  never 
been  in  the  habit  of  applying  that  doctrine  to  any 
case  in  which  there  was  not  proof  of  the  destruction 
of  the  document.    Here  there  is  no  proof  of  the 
fact  of  destruction.     It  is  merely  a  surmise  of  law, 
and  we  do  not  know  when  the  testator  destroyed 
it,  or  what  he  said  or  did  when  he  destroyed  it.     It 
would  be  a  dangerous  thing  to  surmise  a  transac- 
tion, and  build  upon  it  some  theory  by  which  the 
effect  of  revocation  could  practically  be  destroyed. 
In  both  the  cases  cited  there  was  evidence  of  | 


destruction,  and  in  all  cases  before  it  applies  the 
principle  of  dependent  relative  revocation  the  coort 
must  have  some  such  evidence.  The  court  there- 
fore is  bound  to  pronounce  against  the  will,  but 
there  will  be  no  order  as  to  costs. 

Attorney  for  plaintiff,  BM. 

Attorneys  for  defendant,  Palmer  and  Co. 

Attorneys  for  heir-at-law,  Few  and  Go. 


Tuesday,  Jan.  16. 
In  the  Goods  of  Sidebottom. 

Will  —  Besidiiary    heqttest  —  SubalitiUed    trust  — 

Failure  of  first  trust  witen  ascertained. 

A  testcUor  left  his  residue  in  tntst  to  his  two  brothers 

for  the  benefit  of  any  elMdren  livint/  at  the  time 

of  his  death  or  bom  within  due  time  after,  with 

a  gift  over  to  two  brothers  on  the  failure  of  sueh 

trust  being  ascertained.      There    was  no  child 

living  at  the  time  of  the  testator's  death,  and  it 

turned  out  that  the  widow  was  Twi  enceinte.     One 

of  the  brothers  died  a  fortnight  after  the  testator. 

The  court  held  thai  the  failure  of  the  first  trust 

was  ascertained  at  the  death  of  the  testator,  and 

granted  administration  of  his  estate  with  the  will 

annexed  to  the  eitecutors  of  tlte  deceased  trustee, 

the  survivor  having  renounced. 

Thomas  Hasfibld  Sidebottoh,  late  of  Staley,  in 

the  county  of  Chester,  died  30th  Jan.  1871,  having 

duly  executed  a  will  dated  5th  Nov.  1870,  of  which 

he  appointed    his    brothers  Walter   and    James 

Sidebottom,  executors.     The  will  contained  the 

following  residuary  clause : 

As  to  the  rest  of  my  real  and  personal  property  what- 
soever, which  may  belons  to  me  at  the  time  of  my  death, 
I  devise  the  same  to  my  brothers  Walter  and  James,  upon 
tmst  for  SDoh  ohild  or  children  of  mine  as  may  be  living 
at  the  time  of  my  death,  or  may  be  bom  within  dne  time 
afterwards,  in  equal  shares  on  attaining  the  age  of 
twenty-one,  and  in  case  of  the  failure  of  snoh  tonsta 
npon  trust  for  anoh  of  my  said  brothers  as  ma,y  be  living 
at  the  time  of  the  failure  of  the  said  trust  being  asosr- 
tained. 

Testator  loft  no  children,  and  it  turned  out  that 
his  wife  was  not  enceinte.  James  Sidebottom 
survived  his  brother,  but  died  within  a  fortnight 
after  him,  on  14th  Feb.  1871,  leaving  a  will  of 
which  his  wife  Margaret  Sidebottom,  and  0th  o 
Hnlme  were  the  executors.  The  question  was 
whether  his  share  in  his  brother's  residue  vested 
in  him.  The  other  executor  and  residuary  legatee 
renounced,  and 

G.  A.  Middleton  now  moved  that  a  grant  of  ad- 
ministration, with  the  will  annexed,  of  the  estate 
of  T.  H.  Sidebottom,  be  made  to  Margaret  Side- 
bottom  and  Otho  Hulme,  the  executors  of  James 
Sidebottom.  He  submitted  that  the  gift  over 
vested  at  the  death  of  the  testator,  because  it  was 
then  ascertained  that  the  trust  had  failed.  It 
might  not  be  known  to  all  the  world  when  the  tes- 
tator died,  that  the  widow  was  not  enceinte,  but  it 
was  "  made  certain "  that  she  was  not  at  that 
moment,  and  this,  he  contended,  was  the  primary 
meaning  of  the  word  ascertained.  If  "ascertained 
meant  that  somebody  must  know  it,  who  was  that 
person  to  be  P  No  one  had  been  named  in  the  will, 
suppose  the  testator  had  had  a  son,  and  he  had 
lived  till  the  age  of  18  years,  and  then  gone  abroad 
and  died  there.  The  fact  might  not  have  been 
known  here  for  ten  years,  and  yet  it  could  not  be 
said  that  the  l^acy  did  not  exist  at  the  moment  of 
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Louis  ».  Louis— Austin  v.  Austin--Jonhs  v.  Jonbs. 

[DiT. 

his  death,  and  not  at  the  time  when  his  death  be- 
aune  known  here.  He  cited  1  Jarm.  Wills,  797, 
3rd  edit. 

Lord  Penzance. — I  think  the  case  is  strong 
enough  to  warrant  the  court  in  making  the  grant. 
If,  as  is  truly  said,  ascertained  is  used  in  reference 
to  knowledge,  it  must  be  to  the  knowledge  of 
somebody.  The  knowledge  of  CTerybody  would 
not  coincide.  It  must  be  to  the  knowledge  of  some 
individual,  but  no  individual  is  named,  nor  can  any 
individual  be  predicated  whose  knowledge  would 
be  the  turning-point.  The  argument  drawn  from 
the  other  branch  of  probabilities  or  possibilities 
also  inclines  in  the  same  direction.  Suppose  a  child 
•had  been  bom,  and  lived  for  some  years,  and  then 
died*  under  21,  the  same  set  of  questions  would 
arise — are  you  to  wait  until  the  death  is  known  to 
everybody,  or  to  what  individual  is  it  to  be  known  P 
Therefore,  it  seems  to  me  that  the  only  reasonable 
way  of  dealing  with  the  case  is  to  ascribe  to  the 
word  ascertained  the  meaning  which  the  learned 
counsel  has  put  on  it.  The  grant  may  go  as 
prayed. 

ftvctor,  Ayrton. 


COXJBT    FOS    SnrO&CE    AVS 
MATBIMOVIAi;  CAUSES. 

Reported  by  W,  LcTcnrrsR,  Eeq.,  BurUiter-at-Lair. 

Tuesday,  Nov.  21,  1871. 
(Before  Lord  Penzance,  J.O.) 
Louis  v.  Louis. 
Judicial  teparafion — Permanent  alimony — Increase 
of  husbamd's  fantUies — Motion  for  increase  of 
alimony — Notice  to  husbaiwCs  solicitors — Order  for 
payment  of  arrears.     ■ 
A  vyife,  who  had  obtained  an  order  for  pifrmanent 
alimony  on  a  decree  of  judicial  separation  being 
pronounced,  applied  for  an  increase,  on  the  ground 
that  the  h'usband's  faculties  had  increased.     Th« 
husband  being  absent  in  India,  notice  of  motion 
was  served  on  the  solicitor  who  had  acted  for  him 
in  the  suit.    The  court 
Held  this  notice  to  be  insufficient,  and  declined  to 

mahe  the  order. 

Application  was  also  made  for  a/n  order  on  the 

husband  to  pay  up  the  arrears  of  alimony,  and, 

on  the  re/presentation  thai  the  India  Office  would 

enforce  it  in  some  way  on  the  husband,  who  was  an 

officer  in  the  Indian  army,  the  court  m/ide  the  order 

as  prayed. 

In  this  case  the  wife  obtained,  in  1864,'a  decree  of 

,udicial  separation  from  her  husband,  and  anallot- 

jment  of  permanent  alimony  was  then  made  to  her 

by  the  coart.    No  alimony,  however,  was  paid  to 

the  petitioner  after  1866,  and  the  respondent,  who 

was  at  the  time  of  the  allotment  a  captain  in  a 

regiment  of  Her  Majesty's  Indian  army,  was  on 

the  8th  Oct  last  gazetted  a  major. 

Poulter,  on  behalf  of  the  petitioner,  now  moved 
the  court  to  order  an  increase  of  alimony  in  pro- 
portion to  the  higher  rate  of  jjay  obtains  by  the 
respondent  since  his  promotion.  He  stated  that 
no  notice  of  this  motion  had  been  served  per- 
sonally on  the  respondent,  but  that  the  attorneys 
who  acted  for  him  in  the  suit  had  been  informed 
that  this  application  would  be  made. 

Lord  Pekzance,  J.O. — The  court  cannot  make 
any  order  of  this  kind  behind  the  husband's  back. 
IB  not  as  if  the  suit  were  going  on ;  possibly  all 


connection  between  the  husband  and  his  solicitor 
may  have  ceased.  Before  any  order  can  be  made 
there  must  be  service  on  apme  of  the  hosband'a 
relations  in  this  country. 

Poulter  asked  for  an  order  on  the  husband  to  pay 
up  the  arrears,  amounting  to  630t. 

Lord  Pbnzance. — You  nave  an  order  already  for 
the  payment  of  alimony.  What  advantage  can  joa 
gain  from  a  further  orderP 

Poulter. — The  India  Office,  it  is  thought,  may 
take  some  steps  to  enforce  it  if  the  court  makes  an 
order  naming  the  sum  due. 

Lord  Penzance,  J.  O. — If  a  further  order  is  of 
any  service  to  yon,  tou  may  take  it. 

Solicitor,  Hendrihs. 


Tuesday,  Nov.  21. 1871. 
(Before  Lord  Penzance,  J.O.) 
Austin  v.  Austin. 
Matrimonial  suit — Wife's  petition — Cruelty — Ap^ 

cation  to  add  new  charges  refused. 
Cruelty  is  a  mtitrimonial  offence  which  mugl  eneft- 

tifiUy  be  within  the  wifes  knowledge  to/ten  shefikt 

her  petition,  and  the  court,  therefore,  wUl  not 

aUow  her  to  add  new  charges  to  her  petition  except 

under  very  special  ciramuiances. 
This  was  a  wife's  suit  for  judicial  separation  on  the 
ground  of  her  husband's  cruelty.  The  petition 
was  filed  on  Nov.  20, 1870,  and  on  Jan.  12, 1871, 
the  respondent  filed  an  answer  denying  the  cmelty. 
The  cause  was  set  down  for  hearing  at  the  last 
sittings,  but  on  the  application  of  the  wife  it  wu 
postponed.  It  stood  now  for  hearing  in  the  list 
tor  tne  present  sittings. 

Inderwich  now  moved  on  behalf  of  the  petitioner 
to  amend  the  petition  by  adding  new  cWges  of 
cruelty,  and  relied  on  an  affidavit  setting  out  tbit 
the  wife  had  been  precluded  by  her  b^  state  of 
health  from  instructing  her  solicitor  to  include 
these  charges  in  her  criginal  petition. 

Searle  for  the  responcfent,  contra. 

Lord  Penzance,  J.O. — It  would  be  a  bad  piactioe 
for  the  court  to  allow  a  wife  to  add  &eeh  chaigei 
of  cruelty  except  under  very  special  circumstances. 
Cruelty  is  essentially  a  matter  which  must  be 
within  the  knowledge  of  the  wife  when  she  files  ber 
petition,  and  she  ought  to  make  her  charge  ODoe 
for  all.    The  motion  is  rejected. 

Attorney  for  petitioner,  liewis  Hand. 

Attorneys  for  respondent,  MonckUn  and  Co. 


Friday,  Nov.  24,  1871. 
(Before  Lord  Penzance,  J.O.) 
Jones  v.  Jones. 
Matrimonial  suit — Wife's  costs  refused — AppetJr- 

Security  for  costs  of. 
In  a  suit  for  judicial  separation,  tite  wifefaihito 
etlablish  a  charge  of  incestuous  aduUery  which  At 
had  brouglU  against  her  husband,  and  M«  eovrt 
refused  to  aUow  her  the  cost*  of  the  hearlM, 
although  security  for  them  had  been  given  in  w 
registry. 
Subsequently,  in  ehambers,  an  application  was  rt" 
fused  to  cancel  the  bond  given  for  costs,  and  tt« 
husband  was  ordered  to  find  seeuriiy  for  fur*^ 
costs  to  enable  the  wife  to  prosecute  her  appeal 
against  the  diemissal  of  her  petition. 
This  was  a  wife's  petition  for  judicial  sepantianoa 
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the  ground  of  her  hasband's  incestuous  adultery 
with  a  niece.  The  husband  denied  the  adultery. 
The  case  was  tried  before  the  Judge  Ordinary 
without  a  jury,  and  after  hearing  evidence  on  both 
sides,  the  court  found  the  issues  in  favour  of  the 
husband,  and  dismissed  the  petition. 

Searle,  for  the  wife,  applied  for  an  order  that  she 
might  have  the  costs  paid  to  her  for  which  the 
husband  had  given  security  in  the  registry. 

Dr.  Spiukt,  Q.C.,  and  Fiii>iey  for  the  husband, 
eontra. 

Lord  Pemzakcb,  J.  O. — I  think  this  was  a 
trumped-up  charge  on  the  part  of  the  wife ;  and  it 
is  just  one  of  those  cases  where  the  court  ought  to 
refuse  to  give  costs.  There  will  be  no  order,  uiere- 
f  ore,  as  to  costs. 

Notice  of  appeal  having  been  given,  application 
was  made  in  chambers  on  behalf  of  the  husband 
that  the  bond  which  had  been  given  to  secure  the 
wife's  costs  might  be  cancelled;  but  the  Judge 
Ordinary  refuseid  to  make  the  order,  on  the  ground 
that  an  appeal  was  pending. 

Seark,  on  behalf  of  the  wife,  asked  that  the  hus- 
band should  be  ordered  to  give  security  for  the 
wife's  costs  in  prosecuting  the  appeal,  and  the 
court  made  the  order  as  prayed. 

Solicitor  for  petitioner,  Crogse. 

Solicitor  for  respondent,  0.  P.  Loehnm: 


Tuesday,  Dec.  19, 1871. 

(Before  Lord  Pkxzakce,  J.O.) 

Kease  v.  Keaxe. 

Jte$tlMU>H  tnit — No  answer  of  respondeat — Gate 
tried  out  of  Us  turn — No  notice  to  respondent — 
Rehearing — Rules  50  and  116. 
Jn  a  suit  for  restitution  the  wife  filed  no  anmoer. 
On  tlie  appliecUion  of  tlie  husband  the  ease  was 
tried  out  of  Us  turn  as  an  undefended  cause,  with- 
out any  notice  being  piven  to  the  wife,  and  a 
decree  pronounced  in  his  favour. 
The  wife  subsequently  applied  for  a  rehearing  on  an 
affidavit,  which  disclosed  a  substantial  defence  to 
the  suit,  and  the  court,  on  the  technical  ground  of 
want  of  notice,  reversed  the  decree,  and  directed 
the  ease  to  be  reheard. 
This  was  a  husband's  suit  for  restitution  of  con- 
jugal rights.     The  citation  was   served  on   the 
respondent  on  Slst  Sept.    She  entered  an  appear- 
ance but  filed  no  answer.    On  2lBt  Oct.  directions 
were  taken  as  to  the  mode  of  trial,  and  on  27th 
Oct.  the  cause  was  set  down  for  trial,  and  due 
notice  of  both  these  steps  was  served  ou  the 
respondent's  attorney  at  tne  address  given  by  her 
in  the  registry.    On  7th  Nov.  an  application  was 
made  that  the  case  (being  a  suit  for  restitution) 
should  be  tried  out  of  its  turn.    No  notice  of  this 
i^as  given  to  the  respondent,  and  on  24th  Nov.  the 
case  was  tried,  and  a  decree  pronounced  ordering 
the  wife  to  return  to  cohabitation. 

Dr.  B^nks  now  moved,  on  behalf  of  the  wife,  for 
a  rehearing  of  the  suit,  and  relied  on  an  affidavit 
made  by  her,  in  which  she  set  out  that  she  had  a 
substantial  defence  on  the  merits,  aud  that  it  was 
owing  to  a  misapprehension  that  the  solicitor 
whom  she  had  consulted  had  not  taken  the  neces- 
sary steps  for  her.  By  the  50th  and  116th  Rales, 
the  wife  was  entitled  to  notice  that  the  trial  was 
coming  on,  for  though  she  had  filed  no  answer,  she 
Vol.  XXV,  N.S.,  689. 


could  be  heard  on  the  question  of  costs  and  as  to 
the  custody  of  children. 

Talham,  for  the  husband,  contra. — -No  answer 
having  been  filed,  the  court  could  hear  the  cause 
whenever  it  was  most  convenient  without  giving 
any  notice  to  the  wife. 

Lord  Penzance,  J.  O. — ^The  respondent  appears 
to  have  a  substantial  defence,  and  I  therefore 
think  that  advantage  should  be  taken  of  the  tech- 
nical objection  advanced  of  want  of  notice.  The 
decree  must  be  reversed,  and  the  cause  reheard, 
the  respondent  to  be  allowed  a  fortnight  in  which 
to  file  an  answer. 

Attorneys  for  the  petitioner.  Prior,  Bu^i/,  Church, 
and  Adams. 

Attorneys  for  the  respondent,  Tippefts  and  Son. 


Tuesday,  Dec.  19, 1871. 

(Before  Lord  Penzance,  J.O.) 

Sandeiuon  v.  Sandekson,  Stefuens  akd  Hiscox. 

Dissolution    suit  —  Respondent's   answer,  alleging 

cruelty — Particulars  not  corresponding  with  (lie 

cliargcs — Practice — Pleadings. 
A  wife,  in  her  answer  to  her  hushand^s  petition  for 

dissolution,  made  certain  general  charges  of  cruelty. 

lHohediencetoanorderofcou}i,shefiledpartieidars, 

and  subseqttefifly  she  spontaneously  filed  furtlter 

particulars,  which  did  not  agree  with  the  original 

charges. 
Tlie  court  treated  these  further  particulars  as  new 

charges,  atid  ordei-cd  them  to  be  expunged. 
This  was  a  husband's  suit  for  the  dissolution  of  his 
marriage  on  the  ground  of  his  wife's  adultery  with 
the  co-respondents .  The  petition  was  filed  on  1 6th 
Feb.  1871,  and  the  wife  answered  on  12th  April 
following,  denying  the  adultery,  and  charging  ner 
husband  with  adultery  and  cruelty. 

The  charge  of  cruelty  was  in  the  following 
terms: — 

6.  That  petitioner  has  been  guilty  of  cruelty  in 
this,  that,  from  the  month  of  July,  1858,  the 
petitioner  deposed  the  respondent  from  herposition 
of  mistress  of  the  house,  and  habitually  insulted 
her  in  her  said  home. 

In  accordance  with  an  order  of  the  court,  made 
on  25th  April,  the  respondent  filed  on  the  12th 
May  the  tollowing  particulars  of  the  acts  of 
cruelty  alleged  in  the  sixth  paragraph  of  her 
answer:  "That  from  (md  after  29th  Sept. 
1862,  up  to  14th  April,  1868,  the  time  at  which 
I  ceased  to  cohabit  with  the  petitioner,  the 
petitioner  systematically  made  use  of  foul  and 
indecent  language  towards  me,  and  constantly 
told  me  I  was  an  adulteress  and  common  with 
every  one  about  the  place,  and  threatened  to 
smash  me,  and  habitually  refused  to  allow  me  to 
occupy  my  position  as  mistress  of  the  house,  and 
degraded  me,  and  instructed  his  servants  to  dis- 
obey my  authority  and  to  refuse  to  perform  my 
orders,  and  compelled  me  to  perform  meniiu 
offices,  and  refusea  to  allow  me  to  have  any  control 
over  the  household,  or  to  give  food  to  my  children, 
and  would  not  allow  me  to  cook  or  help  myself  to 
food  for  my  own  sustenance."  The  usual  affidavit 
was  filed,  also  stating  that  the  respondent  could 
not  give  any  further  or  better  particulars  than 
these. 

On  the  30th  Nov.  the  respondent  filed  in 
addition  to  the  above  certain  further  particulars 
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in  the  following  terms :  First,  that  on  28th  Nov. 
1865,  the  petitioner  assanlted  the  respondent  and 
violently  pulled  her  off  her  bed,  thereby  causing 
her  severe  injuries  to  her  back;  secondly,  that, 
-on  some  day  in  the  month  of  January,  February,  or 
May,  1868,  the  exact  date  the  respondent  is  unable 
to  fix,  the  petitioner  assaulted  the  respondent  and 
struck  her  and  threw  her  upon  the  ground,  and 
that  the  respondent  was  then  a  good  deal  injured ; 
thirdly,  that  on  some  day  in  the  month  of  March  or 
April,  1868,  the  exact  date  the  respondent  is 
unable  tor  fix,  the  petitioner  violently  assaulted  the 
respondent,  and  cuffed  her  head  and  boxed  her 
ears,  and  also  iammcd  her  head  against  the  hall- 
door,  and  shook  her  violently. 

G.  Brounie  now  moved  to  strike  out  the  parti- 
culars filed  on  30th  Nov.,  on  the  ground  that 
they  were  substantially  new  charges,  and  did  not 
correspond  with  the  allegations  in  the  original 
charge. 

Gould,  for  the  respondent,  applied  for  a  postpone- 
rnent  to  enable  the  wife  to  move  for  leave  to  amend 
her  petition  by  adding  new  charges,  &c. 

Lord  Penzante. — The  particulars  plainly  do  not 
correspond  with  the  charges  of  which  they  profess 
to  be  the  particulars,  and  they  must  therefore  be 
struck  out.  This  will  not  prevent  the  wife  from 
moving  to  amend  her  answer  by  pleading  new 
matter,  though  I  do  not  say  that  she  would  do  so 
with  success,  because  cruelty  is  a  charge  which  is 
-within  the  knowledge  of  the  wife  from  the  begin- 
ning. 

Attorney  for  petitioner,  B.  W.  Bohertt. 

Attorney  for  respondent,  Pearte. 


©quits  <!rourts. 

COUBT  OF   APFSAIi  IM  CKAVCEBT. 

Saported  by  Thokab  BaooKSBAint,  E.  Stswabi  Boon,  and 
H.  Pxu,  £•<)».,  BTMtwi  »t-I*w. 

Ft-iday,  Dec.  15. 1871. 
(Before  the  Lobds  Jusmcxs.) 
Be  The  Marseilles  Extension  Bailwat  and  Lajo) 
Company  (Limited);  Ex  parte  The  CasDix  Foncier 

AND  MOBIUES  OF  EnoLAND  (LuOTZD). 

Company — Winding-up — Loan  hy  one  company  to 
anothw  for  ultra  viret  purpoie — Biggtng  the 
market — Common  direetort — Common  tolicitort 
— Notice — Bight  of  proof 

The  C.  Company  lent  a  large  sum  of  money  to  the 
Jf.  Company,  The  money  was  nominally  re- 
quired  to  pay  for  land  bought  hy,  and  work  done 
under  a  eotUraet  for,  the  M.  Company ;  but  it 
really  was  intended  to  be  applied,  and  was  ap- 
plied, in  paying  for  shares  in  ths  M.  Company, 
bought  hy  an  agent  of  its  oten,  itt,  order  to  give  the 
thares  a  colourable  value.  This  was  uUra  vires, 
as  the  directors  were  by  the  oHichs  of  association 
of  the  M.  Company  expressly  forbidden  to  pur- 
chase any  of  the  sKares  of  the  company  out  of  (lie 
moneys  of  the  company. 

The  M.  Company  was  an  emanation  from  the  C. 
Company,  and  at  the  time  of  the  loan  it  was  for  the 
advantage  of  the  latter  that  the  shares  of  Ihefoi-mer 
should  bear  a  high  value.  Two  of  the  directors  of 
the  Jf.  Comjpany  were  also  directors  of  the  C. 
Company,  aTtd  the  same  solicitors  acted  for  both 
compatiies: 


Held  (reversing    the  decision    of   Vice-Cluuietllar 
Malins)  that  the  mere  fact  that  the  two  compaxia 
had  two  common  direUors  and  a  common  sdiator, 
did  not  affect  the  C.  Company  with  notice  of  Oit 
illegal  object  for  which  the  money  was  bommi 
from  it,  and  tluU  it  was  tJierefore  entitled  to  proce 
in  the  winding-up  of  tJie  M.  Company  fur  th> 
amount  ofllie  wan. 
A  director  of  a  company  is  a  person  appointed  to  a(t 
as  one  of  a  board,  with  pmeer  to  bind  the  compaitij 
when  acting  as  one  of  the  board,  but  haviM)  met- 
wise  no  power  to  bitid  the  company. 
This   was  an  appeal  petition    from  an  order  of 
Malins,  V.C,  who  held  under  the  circomstuceg 
stated  in  the  above  head  note,  that  the  Credit 
Fonder  and  Mobilier  of  England  had,  throagfa  its 
directors  and  solicitors,  full  notice  of  the  porpoees 
to  which  the  money  advanced  by  it  to  the  Marseilles 
Extension  Railway  and  Land  Company  was  in- 
tended to  be  applied,  and  consequently  diaallowed 
a  claim  by  the  Credit  Foncier  to  prove  for  the 
amount  of  the  loan  in  the  winding-up  of  the  liar- 
seilles  Extension  Railway  and  Land  Company. 

The  hearing  before  the  Vice-Chanoellor  is 
reported  in  25  L.  T.  Rep.  N.  S.  619,  where  the 
circumstances  of  the  case  and  his  Honour's  judg- 
ment will  be  found  fuUy  set  forth. 

The  liquidators  of  the  Credit  Foncier  and  Mobi- 
lier of  England  now  appealed  against  the  Vice- 
Chancellor  s  decision. 

Glass'',  Q.  C,  Cotton,  Q.  C ,  and  IT.  if.  Jacim, 
appeared  in  support  of  the  appeal. — They  con- 
tended that  it  conld  not  be  inferred  that  the 
Credit  Foncier  had  notice  of  the  object  of  the  loan 
from  the  fact  that  the  two  companies  had  tm 
common  directors  and  a  common  solicitor.  Even 
assuming  the  directors  to  have  had  a  {randaloit 
intention  as  to  the  application  of  the  moncj 
borrowed  by  them  from  the  Credit  Foncier  thej 
conld  not  be  taken  to  have  disclosed  their  frmidD- 
lent  intention  to  the  company  from  which  Aej 
borrowed  the  money.  This  was  setded  by  the 
case  of  Be  The  European  Bank ;  Ex  parte  3> 
Oriental  Commercial  Bank  (22  L.  T.  Sep.  S.  S. 
422;  L.  Eep.  5  Ch.  358),  where  P.,  the  mMMgwof 
the  O.  Bank,  abstracted  moneys  of  the  b»nk,«nd 
bought  with  them  on  the  21st  March  1867,  oeitoi 
overdue  bills  of  exchange.  On  the  4th  April  1^" 
the  E.  company,  promoted  by  P.,  waa  registwtA 
of  which,  till  July  in  that  ye»r,  P.  was  tb»  sole 
dh-ector;  on  the  6th  April  1867  P.  said  thewhiBs 
to  the  E.  company,  and  paid  himself  fur  tbeai  out 
of  their  funds,  and  it  was  held  that  the  E.  oenipaay 
were  not  affected  with  notice  of  the  title  of  tiie  0. 
bank  through  the  knowledge  of  P.,  as  P.  conld  act 
be  taken  to  have  disclosed  to  the  E.  company  Us 
own  frond. 

/.  Napier  Higgins  and  OiU,  for  the  MaweiBw 

Company,  contended  that  the  Credit  FonaernK' 

be  taken  to  have  had  notice  of  the  iD^I*l  ^rjwe 

for  which  the  money  was  borrowed.    Taey*** 

Re  Peruvian  Ratlwov*  Company,  20  L.  T.  ■■*.** 

96;  L.  Bep.  4Ch.  322; 
Balfour  v.  Smtst,  32  L.  T.  Bep.  295 ;  5  &B,«-  >^ 

601; 
Rolland  v.  Hart,  25  L.  T.  Bep.  N.  S.  191. 
Without  calling  for  a  reply, 

Lord  Justice  Mellish  said. — ^This  »»«!■}»«' 
behalf  of  the  Credit  Foncier  and  KoUbr*  K^ 
gland  to  recover  the  sum  of  10,(XX)t  *tf^^ 
Marseilles  Extension  Railway  and  LaadOBIW?': 
The  10,0002.  was  money  lent  in  the  jtvNi*'^ 
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the  beginning  of  1866,  on  the  secnrity  of  prontis- 
Bory  notos  or  bills  of  exchange  given  by  the  Mar- 
seilles Company  to  the  Credit  Foncier.  By  the 
S7th  clause  of  the  articles  of  association  of  the 
Marseilles  Company,  without  limiting  the  general 
snthority  given  to  the  directors,  it  is  provided 
that  they  snail  have  the  following  specrfio  powers : 
They  may,  for  the  purposes  of  the  oompauy,  draw, 
accept,  or  indorse  any  promissory  note,  biU  of  ex- 
change, or  other  negotiable  instrnment,  and  may 
borrow  on  behalf  of  the  oonxpany,  from  any  one  or 
more  of  the  directors  or  members  or  any  other 
person  or  persons  any  saw  or  sums  of  money, 
either  by  way  of  mortgage  of  any  of  the  property 
of  the  company,  or  on  bonds  or  debentures,  or  by 
ireceiving  money  on  deposit  or  otherwise  as  they 
may  think  fit.  Therefore  they  had  the  most  un- 
limited authority,  no  d*ttbt  for  the  purposes  of  the 
company,  to  borrow  money  upon  the  security  of 
bills  of  exchange  and  promissory  notes.  Then  it 
is  proved  beyond  all  question  (that  is  not  denied), 
that  they  did  borrow  money  from  the  Credit  Fon- 
cier Company  upon  bills  of  exchange,  and,  there- 
fore, there  is  a  perfectly  plain  prima  facie  case. 
Then  in  substance  the  defence  is  that  this  money 
was  really  borrowed  for  a  purpose  that  was  idtm 
viret,  that  either  it  was  borrowed  to  rig  the 
market,  or  was  borrowed  for  the  purpose  of  buy- 
ing up  the  shares  of  the  company  itself,  there 
being  a  clause  in  the  aarticles  of  association  by 
which  the  'directors  of  the  Marseilles  Company 
were  not  allowed  to  buy  up  their  own  shares,  and 
that  the  Credit  Foncier  had  notice  of  it  at  the 
time  the  money  was  lent,  and  the  bills  of  ex- 
change taken.  Then  witnesses  ace  called  for  the 
pnipose  of  proving  this  defence.  Tliere  was  Mr. 
flewbon,  a  aireotor  of  both  companies,  and  there 
■was  -also  the  secretary.  Now  really  Mr.  Newbon 
does  not  prove  the  case  at  all,  because  what  he 
says  is  that  Mr.  Bowles,  the  contractor,  as  he 
osderstood  it,  had  a  claim  for  more  than  10,0D0{. 
against  the  company,  and  that  it  was  extremefy 
desirable  that  that  money  should  be  advanced  to 
him,  because  he,  Bowles,  had  been  specnlatiug 
Tery  Isrgely  in  purchasing  shares,  and  that  if  the 
money  was  not  paid  to  enable  those  shares  to  be 
taken  up,  they  would  not  get  a  settlement  on  the 
Stock  Exchange,  and  the  ^company  would  not  be 
enabled  to  start.  Although  that  was  the  way  in 
which  the  money  was  to  be  expended,,  according  to  > 
Mr.  Newbon's  statement  it  was  money  which  was . 
due  to  him  on  the  existing  contracts  with  the 
oompaay.  Then  it  is  provedby  Mr.  Newbon  tiiat 
he  and  Mr.  Heritage,  the  solicitors  of  bottt  com- 
panies, went  ta  the  Credit  Forxier  for  the  puipose 
of  negotiating  the  loan,  and  he  says  that  ne  told 
Mr.  Grant,  the  managing  director  «S  the  Credit 
Foncier,  those  facts ;  that  he  told  them  they 
wanted  to  borrow  the  money  for  ths  purpose. 
of  making  a  payment  to  Bowles,  their  -con- 
tractor; that  the  money  was,  he  beUev«d,. 
dne  from  them,  but  that  the  real  object  why 
they  wanted  to  pay  him  the  money  was  that 
it  wonld  be  preiumcial  to  the  company — and  I 
think  he  said  afss  to  the  Credit  Foncier,  who 
were  about  to  start  another  land  company  at 
Marseilles — if  those  shares  wiwe.not  taken  np«nd 
tite  oompaoT  was  not  started.  That  certainlriioes. 
not,  bgrltscu,  nudce.onttmv  ease.  Then,  -wtiat  is 
HbB  case  that  is  made  out  r  The  TioC'Cfaanoellor 
appears  to  haye  come  to  the  conclusion  that  all 
this  was  a  sham,  and  that  there  was  nothing 


whatever  due  to  Bowles.  But  it  is  very  diSBcnlt' 
to  say  that  there  is  any  proper  evidence  of  that 
in  thd  evidence  now  before  us,  and  the  Yice- 
Ohanoellor  himself  refers  to  the  iaot  that  he  had 
aoc^uired  a  great  deal  of  knowledge,  in  other  cases 
which  had  been  before  him,  of  the  affairs  of  the- 
Credit  Fonoier,  and  appears  to  have  drawn  some 
inference  in  this  case  irom  the  knowledge  he  had 
gained  in  pirevious  cases  by  what  had  passed  before 
him.  It  appears  to  me  that  we  must  decide  this 
case  on  the  evidence  that  is  before  us,  tuid  I  do  not 
think  it  is  necessary  to  go  into  a  minute  examina- 
tion of  the  deeds  to  see  whether  any  money 
really  was  due  to  Bowles.  It  would  rather  appeai- 
that  none  was  actually  due  to  him  at  that  time,, 
although  there  were  contracts  on  which  money 
might  thereafter  become  due ;  and  this  would  rather 
appear  to  hwve  been  an  advance  to  him  in  antici- 
pation of  those  sums  that  might  thereafter  become 
doe.  But  in  my  oinnion  there  is  no  evidence  at 
allwhidi  could  properiy  be  left  to  a  jury,  if  this 
were  being  tried  at  common  law,  to  show  that  the- 
Credit  Fonoier  had  notioe  of  any  one  of  these 
transaotionB,  so  as  to  make  this  loan  on  the  seon- 
rity  of  these  negotiable  instruments,  to  be,  in 
itself,  an  invalid  loan.  Now,  in  the  first  plaoe,  it 
is  said,  that  the  one  company  was  an  emanation 
fi^om  the  other,  and  that  whatever  was  known  to 
the  one  was  known  to  the  other.  That  is  a  general 
statement,  which  it  is  difiicult  for  me  to  follow,. 
«nd  it  is  in  point  of  fact  denied.  The  evidence,  a» 
far  as  there  is  any  on  the  subject,  is  that  tbe- 
Marseilles  Company  was  not  a  company  started  by 
the  Credit  Fonoier.  It  appears,  no  doubt,  that 
many  of  the  original  promoters  of  the  Marseilles- 
Company 'had  been  direotors  in  the  Credit  Foncier,. 
and  that  at  the  time  when  this  transaction  was 
going  on  there  were  two  common  directmis,  one  of 
whom  was  Mr.  Newbon.  What  does  the  oircum- 
otaaoe  of  there  being  two  common  directors  prove  P" 
I  need  hardly  go  into  that,  for  Mr.  Newbon 
himself  direetly  denies  that  he  had  notioe  that  th» 
money  was  not  due  to  Bowles,  or  that  there  was 
any  impropriety  in  the  transaction.  I  am  not 
aware  tharti  there  is  any  evidence  to  contradiot 
him.  Even  if  thart  were  not  so,  I  cannot  tbink, 
because  he  is  a  common  director  to  two  com- 
panies, that,  tfaewfore,  you  are  to  say  that  the  one 
company  has,  necessarily,  notioe  of  everythiiw 
tiiat  is  known  to  the  common  director,  and  whi<» 
knowledge  he  has  acquired  as  direotor  of  the- 
second  company.  It  appears  to  me  that  a  direoter- 
76  simply  a  person  appointed  to  act  as  one  of  a 
board,  with  power  to  bind  the  company  when- 
acting  as  one  of  the  board,  but  having  otherwise- 
no  power  to  bind  them.  And  when  he  -gOM  on- 
behalf  of  the  Marseilles  Compimy  to  d^al  with  the 
Credit  Fonoier,  and  the  Cpedit  Foncier  negotiate- 
wifeh  him,  and  come  to  a  certain  resolution,  it 
would  be,  it  appears  to  me,  oonfcrary  to  sound- 
prinoi)4e  to  hold  that  the  Credit  Fonoier  had,, 
necessarily,  uotiee,  or  that  their  board  of 
directors  had,  necessanily,  notice  of  every  fact 
that  happened  to  be  Icnows  to  Mr.  Newbon  > 
That  appears  to  have  been  laid  down  by  Lord 
Justice  Giffard  in  the  case  of  Be  European  Batth^ 
Et:  parie  Oriental  Commercial  Bank  (22  L.  T.  Bep. 
N.  S.  4£2 ;  L.  B«p.  5  Ch.  3£e),  .which  ?ras  referred' 
to.  Then,  it  is  said  that  t^ere  was  a  common 
solicitor,  and,  therefore,  eversrthing  known  to  one 
company  nmst  have  been  known  to  the  other.  Mr.. 
Heritage  is  not  c^ed,  and  all  that  is  «aid  is  tlmt. 
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he  was  the  solicitor  of  both  companies,  and  nsed 
to  attend  their  boards ;  but  what,  as  matter  of  fact, 
he  actually  knew,  or  what  conclusions  he  drew 
from  what  he  knew,  we  hare  no  evidence  of.  It 
appears  to  me  that  it  would  be  going  yei7  far 
indeed  to  hold  that  they  had  notice,  not  of  any 
facts  which  had  happened,  but  that  the  Marseilles 
ComMnjr  were  to  be  bound  bv  any  knowledge  that 
Mr.  Heritage  might  have  of  what  it  was  their 
intention  to  do,  or  that  they  had  the  intention  of 
expending  this  money,  which  they  were  pro- 
fessedly borrowing  for  a  purpose  quite  legitimate, 
for  some  other  purpose.  I  cannot  see  that  there 
is  any  evidence  at  all  that,  when  the  loan  was 
agreed  upon,  Mr.  Heritage  had  begun  to  act  or 
was  acting  as  solicitor  for  the  Credit  Foncier 
Company.  He  goes  to  Mr.  Newbon  to  negotiate 
the  loan.  That  loan  was  only  negotiated  with  Mr. 
Grant,  the  managing  director  of  the  Credit  Foncier 
Company,  and  it  is  brought  before  the  board  of 
the  Credit  Foncier  Company,  and  the  board,  as  a 
board,  come  to  the  resolution  to  make  that  loan, 
not,  aa  far  as  appears,  consulting  Mr.  Heritage, 
or  employing  him  at  ail  as  their  solicitor  in  the 
matter,  and  they  appear  to  have  come  to  a  resolu- 
tion that  they  woula  make  the  loan,  negotiating  it 
as  commercial  men,  as  a  commercial  loan,  upon 
their  own  discretion.  Then,  no  doubt  it  may  be, 
and  afterwards  it  is,  part  of  the  terms  that  there  is 
to  be  a  mortgage,  and  Mr.  Heritage  may  have  been 
employed  as  meix  solicitor — although  it  is  not 
directly  proved,  we  will  assume  that — to  draw  np 
the  mortgage  deed.  I  cannot  think  that  that  is 
sufficient  to  affect  the  Marseilles  Company  with 
notice  of  any  improper  mode  in  which  this  money 
was  to  be  exp>enaed,  even  if  Mr.  Heritage  had,  of 
which  I  cannot  see  that  there  is  any  evidence, 
notice  that  it  was  to  be  expended  for  an  improper 
purpose.  The  simple  result  appears  to  me  to  be 
that  they,  having  power  to  borrow  money  for 
the  purposes  of  the  company,  go  to  the 
Credit  Foncier  Company,  and  ask  the  Credit 
Foncier  Company  to  lend  them  money  for  the 
pnrposes  of  the  company,  namely,  to  loake  pay- 
ments to  Mr.  Bowles,  with  whom  they  have  con- 
tracts and  engagements.  What  Mr.  Bowles  wants 
it  for  is  for  the  purpose  of  taking  up  shares  which 
it  is  desirable  should  be  taken  np ;  but  the  purpose 
for  which  they  borrow  it  is  to  pay  money  wnich 
they  owe  to  Mr.  Bowles  for  a  legitimate  purpose. 
I  cannot  see  that  there  is  anything  to  affect  the 
Credit  Foncier  with  notice  thiat  that  was  not  the 
truth.  After  all,  the  real  cmeetion  is,  which  of 
two  innocent  sets  of  shareholders  is  to  bear  this 
loss.  It  appears  to  me  that  if  the  directors  of  the 
Marseilles  CoiApany  have  been  guilty  of  an  im- 
proper application  of  the  funds  of  the  Marseilles 
Company — and  that  is  the  real  origin  of  what  has 
gone  wrong — it  would  be  more  just  that  the  share- 
holders of  the  Marseilles  Company,  whose  directors 
improperly  applied  this  money,  should  bear  the 
loss,  rather  tnan  the  innocent  shareholders  of  the 
Credit  Foncier  Company,  who  appear  to  have  done 
what  was  a  perfectly  legitimate  thing  for  them  to 
do.  It  being  a  part  of  their  business  to  lend 
money,  they  lend  money  to  a  company  who  had 
■vtrer  to  borrow  it.  It  appears  to  me  that  this 
'm  is  made  out,  and  that  the  order  of  the  Vice- 
incellor  should  be  reversed,  and  an  order  mtide 
iring  the  claim  with  costs  in  the  court  below, 
ord  Justice  Jaues  :  I  am  of  the  same  opinion, 
»ire  only  to  add  this.    I  cannot  understand 


how  a  director  of  a  company  going  to  borrow 
money  from  another  company  can  put  the  com- 
pany from  whom  he  borrows  it  in  any  different 
position  from  that  in  which  a  joint  stock  company 
would  be  put  by  a  director  of  it  going  and  asking 
a  loan  for  himself.  Is  it  to  be  imputed  to  the 
company  that  they  have  knowledge  of  everything 
he  knows  about  his  own  private  iSairs  ?  It  seems 
to  me  monstrous  to  say  that. 

Solicitor  for  the  appellants,  Frederick  HerUage. 

Solicitors  for  the  respondents,  Haihaway  and 
Andreto*. 


Dee.  16  and  18, 1871. 

(Before  Lord  Justice  Jahes). 

Be  Ogilvie. 

Judgment  eredvtor— 27  ^  28  Viet.  e.  112,  «.  i—Wril 
ofelegU — Seizure  of  euperfluous  lands  of  a  raS- 
way  company — Exlenai<ni  line — Distinct  tmdtr- 
taking — Judgment  debt  in  regpeei  of  work*  of 
original  undertaking — Bights  of  judgment  crediior 
— Petition  for  sale  of  lands  seized  under  writ 
A  railway  company,  incorporated  by  an  Act  patted 
in  1869,  employed  a  emitractor  to  eonstntet  their 
line  of  railway,  and  became  indebted  to  him  in  a 
larae  amount.  In  1869  ttte  contractor  recovered 
judgment  in  an  action  for  the  sum  remaining  dm 
to  him,  and  in  the  following  year  he  issued  a  vrU 
of  elegit,  under  which  he  seized  certain  suptrflttont 
lands  belonging  to  the  company.  These  loMdi 
had  been  acquired  by  the  company  under  an  Ad 
passed  in  18to,  whereby  they  were  empowered  to 
extend  their  line  qf  railway,  and  whereby  it  vas 
provided  that  the  works  thereby  authorised  to  he 
constructed,  sluyuld,  forfinandal  purposes,  farm  a 
separate  widertaJcing,  and  tluit  the  capital  and 
new  shares  created  under  the  powers  thereof,  should 
constitute  a  separate  capital. 
On  a  petition  presented  ty  the  eontraetor  under  &4 
m.  section  of  the  27  ^28  Vict.  c.  112,  praying  for 
a  sale  of  the  lands  seized  under  the  writ,  and  for 
payment  of  the  judgment  debt  out  of  the  proceeds 
of  sale: 
Hdd,  that  the  objection  tJiat  the  lands  seized  under 
the  writ  had  been  acquired  by  the  company  undtr 
Vieir  Act  relating  to  an  tmaertaiking  of  the  comr 
pony  distinct  from  that  in  respect  of  whitA  tie 
debt  was  incurred,  was  nO  defence  to  the  vetiiifm- 
Order  of  Wickens,  V.C.,  directing  the  usual  mqtdrisi, 

accordingly  affirmed. 
This  was  an  appeal  from  an  order  of  TVlckens, 
V.C. 

By  the  Tendring  Hundred  Railway  Act  1859, 
the  Tendring  Hundred  Bailway  Company  were 
incorporated  for  the  making  of  a  line  of  railway 
from  Hythe,  in  the  neighbourhood  of  Colches- 
ter, to  Wivenhoe,  in  the  county  of  Essex,  and 
by  The  Tendring  Hundred  Railway  Act  1862, 
they  were  empowered  to  extend  their  railway  into 
the  centre  of  the  town  of  Colchester,  and  to  the 
camp  at  Colchester. 

Alexander  Ogilvie  was  employed  by  the  com- 
pany as  contractor,  to  construct  tne  line  of  railway 
made  by  them,  in  pursuance  of  the  powers  con- 
tained in  these  Acts. 

On  the  30th  Sept.  1869,  Ogilvie  brought  »n 
action  gainst  the  company  for  a  sum  remainiDK 
due  to  him,  for  work  done  and  materials  gnpplied 
by  him  as  contractor  for  the  line  of  railway  on  the 
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l'2th  Not.  1869,  and  he  recovered  judgment  therein 
for  the  sum  of  5734J.  0».  8d. 

On  the  12th  July  1870,  Ogilvie  issued  and 
lodged  with  the  high  sheriff  of  Essex,  in  execution 
of  this  judgment  a  writ  of  elegit,  whereby  the 
sheriff  was  commanded  to  cause  to  be  delivered  to 
Ogilvie  all  the  goods  and  chattels,  and  all  the 
lands  and  hereditaments  of  the  company  in  the 
county  of  Essex,  until  payment  of  the  amount  of 
the  judgment  debt,  with  interest  from  the  12th 
Nov.  1869,  should  have  been  thereout  levied. 

An  inquisition  was  accordingly,  on  the  13th 
Aug.  1870,  taken  before  the  sheriff  of  Essex, 
wherein  it  was  found  that  the  company  were 
seised  of  certain  lands  and  hereditaments,  and  it 
was  stated  that  the  sheriff,  on  the  day  of  the  taking 
of  the  inquisition,  had  caused  to  be  delivered  to 
Ogilvie  these  lands  and  hereditaments  by  a  rea- 
sonable price  and  extent,  to  hold  to  him  and  his 
assigns,  until  the  debt  and  interest  should  be 
levied  tiiereont. 

The  writ  of  ehgU  was  duly  registered  in  the 
manner  provided  by  the  Act  23  &  24  Yict.  c.  38, 
and  was  put  in  force  within  three  calendar  months 
from  the  time  when  it  was  so  registered. 

On  the  25th  July  1871,  Oguvie  presented  a 
petition  under  the  4th  section  of  the  Judgments 
Law  Amendment  Act  (27  &  28  Yict.  c.  112), 
praying  that  it  might  be  ordered  that  the  interest 
of  the  company  in  the  lauds  and  hereditaments  taken 
in  execution  under  the  writ  might  be  sold,  and  that 
the  judgment  debt  and  interest  and  the  peti- 
tioner's costs  of  the  petition  and  of  the  action 
might  bo  paid  out  of  the  money  arising  from 
the  sale. 

The  lands  taken  in  execution  under  the  writ 
were  superfluous  lands  acquired  by  the  commmv 
under  the  powers  of  "The  Tendring  Hundred  Rail- 
way Act  1863,"  by  which  Act  the  company  were 
authorised  to  extend  their  railway  to  Walton,  in  the 
county  of  Essex.  By  the  40th  section  of  this  Act 
it  was  provided  that  the  railways  and  works  by  the 
Act  authorised  to  be  constructed  should,  for  finan- 
cial purposes,  form  a  separate  undertaking,  and 
that  the  capital  and  new  shares  created  under  the 
powers  of  the  Act  should  constitute  a  separate 
capitaL 

The  company  opposed  Ogilvie's  petition  on  the 
ground  that  the  lands  taken  in  execution  belonged 
to  the  shareholders  of  the  extension  line  made 
under  the  Act  of  1863,  which  was  a  distinct  and 
separate  undertaking  from  the  line  constructed  by 
the  petitioner,  and  that  the  lands  had  therefore 
been  wrongly  delivered  to  him  in  execution,  his 
claim  being  only  against  the  shareholders  of  the 
original  undertaking  authorised  by  the  Acts  of 
1859  and  1862. 

The  petition  came  on  for  hearing  on  the  10th 
Nov.  1871,  before  Wickens,  V.C.,  the  material 
mrt  of  whose  judgment  was  as  follows :  "  Mr. 
Ogilvie  is  an  elegit  creditor  and  seeks  execution 
against  certain  lands  of  the  compony.  There  is 
no  doubt  whatever  that  the  company  is  his  debtor, 
and  it  is  not  suggested  that  he  has  not  taken  all 
proper  means  to  obtain  execution  against  the  com- 
pany's assets.  No  doubt  the  various  persons  who 
compose  the  corporation  called  the  Tendring 
Hundred  Bailway  Company  have,  under  the 
special  provisions  of  an  Act  of  Parliament,  sepa- 
rate financial  rights  as  amongst  themselves ;  no 
doubt,  if  these  superfluous  lands  of  the  extension 
company  are  taken  to  pay  debts  incurred  for  the 


purpose  of  the  main  line,  certain  rights  will  arise 
m  Ukvour  of  the  extension  shareholders ;  but  it 
does  not  follow  that  the  creditors  of  a  corporation 
are  not  entitled  to  take  in  execution  the  property 
of  the  corporation,  because  as  between  the  members 
of  the  corp>oration  there  are  a  particular  class 
whoso  rights,  in  respect  of  the  property  taken,  are 
as  between  the  different  classes  preferable  or  ex- 
clusive. If  it  had  been  the  intention  of  the  Leg^- 
lature  that  a  creditor  of  the  corporation  should* 
have  recourse  only  to  the  assets  of  the  company,  it 
would  necessarily  have  been  expressly  provided 
for  by  express  enactment.  How  can  a  creditor 
who  supplies  rolline  stock  know  on  what  part  of 
the  line  it  is  to  be  used  ?  Can  the  claim  be 
defeated  by  showing  that  the  engine  was  ordered 
for  the  main  liner  Or  could  it  be  affected  by 
showing  that  the  company,  for  its  own  convem- 
enco,  had  appropriated  to  its  main  line  an  engine 
ordered  for  tne  extension  line  P  The  hire  of  the 
board  room  for  the  meeting  of  the  joint  body  of 
directors,  or  the  hiring  of  a  secretary  for  the 
whole  company  appear  to  raise  far  more  inscru- 
table questions  than  those  that  have  been  already 
suggested ;  and  although  I  see  that  there  are  verr 
great  difficulties  arising  from  the  way  in  which 
the  Act  of  1863  is  expressed  in  making  the  order 
I  propose  to  make,  still  I  think  Mr.  Ogilvie  ia 
entitled  to  an  order  as  in  GrUseU's  Cote  (15 
L.  T.  Bep.  N.  S.  644;  L.  Bep.  2  Ch.  385)." 

It  was  accordingly  ordered  that  the  following 
inquiines  should  be  made:  An  inquiry  what  was 
due  to  the  petitioner,  Alexander  Ogilvie,  under  or 
by  virtue  of  his  judgment ;  an  inquiry  what  lands 
and  property  hoi  been  extended  under  or  by  virtue 
of  the  writ  of  elegit,  and  what  were  the  nature  and 
particulars  of  the  interest  of  the  Tendring  Hundred 
Railway  Company  in  such  lands  and  property,  and 
of  their  title  thereto,  and  whether  any,  and  which, 
of  such  lands  were  superfluous  lands  within  the 
intent  and  meaning  of  the  Lands  Clauses  Consoli- 
dation Act  1845 ;  an  inquiry  whether  there  were 
any,  and,  if  any,  what,  hens,  charges,  and  incum- 
brances upon  tne  said  lauds,  or  any  and  what  part 
thereof,  and  what  were  their  priorities,  and  what 
was  due  on  account  thereof  respectively. 
From  this  order  the  company  appealed. 
The  hearing  of  the  appeal  was  opened  on  Satur- 
day, the  16th  Dec.,  before  both  the  Lords  Justices, 
but  Mellish,  L.J.  being  unable  to  sit  on  the 
Monday,  it  was  concluded  before  Jamee,  L.J. 
alone. 

Oreene,  Q.C.  uid  MiUar,  for  the  appellants,  00n> 
tended  that  no  order  ought  to  have  been  made 
upon  the  petition.  The  shareholders  of  the  exten- 
sion line  nad  nothing  to  do  with  the  petitioner's 
debt  and  were  not  liable  to  pay  it.  The  lands  taken 
in  execution  belonged  to  the  extension  line,  which 
was  a  distinct  undertaking  with  distinct  share- 
holders, and  they  could  not  be  taken  and  sold  in 
satisfaction  of  a  debt  contracted  on  account  of  the 
original  undertaking.    They  referred  to 

The  South  Tork$h*rt  Railway  and  River  Dun  Com- 
pany V.  The  Qreat  Northern  Bailway  Company, 

%  Ex.  55,  642 ; 
Amea  v.  The  Tnuteee  of  ike  Birkenhead  Dodct,  20 

Beav.  332  ; 
Gardner  v.  The  Lonion,  Chatham,  and  Dover  Bail- 

way  Company ;  Ex  parte  GritteU,  15  L.  T.  Bep. 

N.S.6M;  L.Bep.2Ch.d85; 
Boicen  v.  The  Brecon  and  Merthyr  Ty  I  d  Junction 

Bailway  Company;  Ex  parte  Howell,  I ;  L.  T.  Bep. 

N.S.6;  L  Bep.  3  Eq.  541 ; 
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Re  Toileriei,  Bhrewthnry,  and,  North  Wale*  Eailway 
Company,  L.  Bep.  5  Ch.  67. 

"Without  calling  upon 

IHckingon,  Q.C.  and  W.  P.  Beah,  who  appeared 
fbr  Ogilvie, 

Lord  Justice  James  said :  I  am  of  opinion  that 
the  Vice-Chancellor  could  have  made  no  other 
order  than  he  has  made.  The  defence  raised  to 
this  petition  seems  to  me  to  be  founded  on  a  total 
misapprehension  of  what  the  functions  of  the  court 
are  in  dealing  with  an  application  of  this  kind. 
The  4th  section  of  the  statute  (27  &  28  Yict.  c.  112) 
proTides  that  "  every  creditor  to  whom  any 
umd  of  his  debtor  shall  have  been  actuallv 
delivered  in  execution  by  virtue  of  any  such 
judgment,  statute,  or  recognisance,  and  whose 
writ  or  other  process  of  execution  shall  be  duly 
i^gistered,  shall  be  entitled  forthwith,  or  at  any 
time  afterwards  while  the  registry  of  such  writ  or 

Srocess  shaU  coatinue  in  force,  to  obtain  from  the 
lourt  of  Chancery,  upon  petition  in  a  summary 
way,  an  order  for  the  sale  of  his  debtor's  interest 
in  such  land,  and  every  such  petition  may  be 
served  upon  the  debtor  only;  and  thereupon  the 
court  sludl  direct  all  such  inquiries  to  be  made  as 
to  the  nature  and  particulars  of  the  debtor's  inte- 
rest in  such  laud,  and  his  title  thereto,  as  shaU 
aj^>earto  be  necessary  or  proper;  and  in  making 
such  inquiries,  and  generally  in  carrying  into  effect 
such  order  for  sale,  the  practice  of  the  said  court 
with  respect  to  sales  of  real  estates  of  deceased 
persons  tor  the  payment  of  debts  shall  be  adopted 
and  followed,  so  far  as  the  same  may  be  found  con- 
reniently  applicable."  Under  this  section  a  judg- 
ment crolitor  is  entitled  to  come  to  this  court  ex 
dehito  jtutUicB  to  obtain  an  order  for  the  sale  of  his 
dd>tor'B  land.  Of  course  it  is  only  the  debtor's 
interest  in  the  land  that  can  be  sold,  and  if  any- 
body else  has  an  interest  in  the  land,  he  cannot  be 
prejudiced  by  the  order  for  the  sale  of  the  land. 
If  anybody  has  an  equitable  interest  in  the  land, 
he  must  enforce  it  in  the  proper  way.  If  there 
bad  been  any  fraudulent  contrivance  whereby  the 
directors  of  the  company  gave  the  judgment 
creditor  a  charge  upon  the  land  which  they  were 
not  entitled  to  give  him,  this  court  would  have 
restrained  the  judgment  creditor  from  enforcing 
Att  right  so  given  to  him.  But  a  railway  com- 
pny  mnst  pay  the  debts  contracted  by  them  like 
«ny  otber  debtor.  It  is  no  answer  to  their  credi- 
tor's cbam  to  say,  "  All  our  money  mnst  be  {^plied 
in  a  particular  way."  It  appears  to  me  that  it  is 
pwfeotly  idle  for  them  to  say  to  a  creditor  who 
BU  taken  in  execution  lands  belonging  to  their 
exteasion  line :  "  This  is  a  distinct  and  separate 
undertaking,  with  distinct  shareholders,  and  the 
meciey  belonging  to  it  constitutes  a  separate 
«li{iital,  and  must  all  be  applied  to  the  purposes  of 
our  extension  Aot."  Such  a  defence  to  the  credi- 
tor's claim  is  quite  idle.  There  ntay,  indeed,  be 
rights  as  between  the  two  sets  of  shareholders, 
and  if  any  money  belonging  to  the  extension 
disreholders  is  improperly  i^>plied  in  payment  of 
a  debt  really  contracted  by  t^e  original  share- 
holders, they  may  have  a  remedy  against  the 
original  shareholders,  and  may  be  able  to  compel 
them  to  make  it  good.  But  it  would  be  a  mon- 
•trous  thing  to  hola  that  an  honest  creditor  of  the 
company,  who  has  obtained  an  tiegit  against  them, 
and  has  taken  in  execution  lands  belonging  to  the 
company,  shall  be  deprived  of  his  rights  because 
the  capital  of  the  original  and  that  of  the  extension 


undertaking  are,  for  financi^  purposes,  placed  to 
separate  accounts,  and  the  line  constructed  under 
the  extension  Act  is  to  form  a  separate  under- 
taking. The  appeal  must  therefore  be  dismissed 
with  costs. 

Solicitors  for  the  appeUants,  F.  and  T.  Smith  and 
8ont,  15,  Purnival's-mn. 

Solicitor  for  the  respondent,  /.  B.  Batteti,  32, 
Great  Gteorge-street,  Westminstw. 


BOIXS  COVBT. 


SeporUd  bj  Thomas  Bbbr  and  O.  Wilbt  Eixe,  Eaqn., 
BmiatersHit-Law. 


Dee.  6  oiki  7, 1871,  atid  Jan.  11, 1872. 
Benxie  r.  MoBBis. 

Transfer  of  sharet — Infant  transferee — Vtage*  of 

thi  Stock  Exchange — Liability  of  jobber. 

A  holder  of  shares  in  a  company  sold  them  tn  the 

ordinary  manner  through  his  brokers  to  a  jobber, 

who,  on  the  name  day,  gave  the  name  of  a  perttm 

tvho  aftertcards  turned  out  to  he  an  infant,  at 

purchaser,  and  a  transfer  was  executed  to  him. 

This  name  had,  according  io  the  usage  of  the  Siotk 

Exchange,  passed  throtigh  the  hands  of  tentroL 

jobbers,  ana  had  been  originally  fitmiehed  by  a 

member  of  tlie  Manchester  Stock  Exch<^ge,  teho 

aftertcards  refused  to  disclose  the  name  of  his 

prineipcd.    An  order  was  made  to  irinci-vp  the 

company ;  therefore  the  transfer  to  the  purrXaser 

could  not  be  registered,  and  tlie  name  of  the  vendor 

was  retained  on  the  list  of  contribittories,  and  he 

was  compelled  to  pay  the  calls,  which  were  snbse' 

,  quentlu  made. 

On  a  bill  filed  by  the  vendor  against  the  jobber,  io 

whom  his  brokers  sold  the  shares, 
Held,  that  the  defendant,  not  being  chargeable  icith 
any  fraud,  was  not  liable  to  indemnify  ihe  plain- 
tiff, and  the  bill  was  dismissed  with  costs. 
The  customs  and  usages  of  the  Stock  Ezchanyf, 
when  they  do  not  contravene  the  laws  of  the  real  in, 
are  to  be  observed  and  enforced  in  equity. 
Semble,  that  no  intermediate  broker  or  jobber  it 
liahle,  if  innocent  of  fraud,  unless  he  refttseto 
disclose  tlie  name  of  his  princlj>al  or  to  give  all 
the  requisite  iiifonnation  in  his  power. 
This  was  a  suit  arising  out  of  a  transaction  in  the 
shares  of  Ovorend,  Gumey,  and  Co.,  shortly  after 
that  company  suspended  payment  on  the  llth 
May  1866.    fhe  plaintiff,  who  at  tha*  time  w«» 
the  registered  holder  of  eigfhty  of  these  shares,  on 
the  14th  May  1866  instmcted  his  brokers  to  sett 
them  in  the  market,  and  they  were  sold  to  the  de- 
fendant, who  is  a  jobber  or  dealer  in  shares,  and  a 
member  of  the  Stock  Exchange,  at  144  discoontr 
or  58.  per  share.     The  defendant,  on  the  "  name- 
day,"  nanded  to  the  plaintiff's  brokers  a  ticket 
with  the  name  of  Bobert  Graham  die  younger,  of 
Brampton,  as  the  purchaser  of    thirty  of  these 
shares,  and  a  transfer  was  accordingly  made  ont  io 
him  and  executed  by  the  plaintiff;  but  in  conse- 
quence of  the  company  being  wound  up,  it  conld 
not  be  registered,  and  the  plwntiff  was  settled  on 
the  list  of  contribntories,  and  remained  Vah\t  for 
the  calls,  which  were  subsequently  made.    The 
plaintiff  having  be^i  obliged  to  pay  these  calls 
nad  recourse  to  the  purchaser,  wno  then  tnraed 
out  to  be  an  inibnt,  and  therefore  incapable  of  being 
bound  by  his  contract. 
The  plaintiff  then  filed  his  bill  to  compel  the 
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defendant  to  execute  tbe  contract  entered  into  witU 
his  brokers  on  the  14th  May  1866,  to  repay  to  him 
the  amount  he  had  already  paid  in  respect  of  calls, 
And  to  indemnify  him  against  all  fature  calls  and 
all  liability  in  respect  of  these  thirty  shares. 

It  appeared  that  according  to  the  usage  of  the 
Stock  Exchange  a  jobber  is  held  to  have  fulfilled 
bis  contract  with  the  vendor's  broker,  if  on  the 
day  preceding  the  settling  day,  called  the  "  name 
day,  he  gives  him  the  name  of  the  transferee  (to 
trhom  no  objection  is  made  within  ten  days  allowed 
for  the  completion  of  the  transfer)  and  pays  the 
price  of  the  shares  ;  and  it  also  appeared  tmit  the 
ticket  with  the  name  of  the  ultimate  transferee 
often  passed  through  the  hands  of  several  inter- 
mediate jobbers. 

The  principal  question  that  was  argued  (but 
■which  tne  view  taken  by  the  Master  of  the  Bolls 
rendered  it  unnecessary  to  decide)  was,  whether  a 
jobber,  who  gives  a  name,  to  which  no  objection 
is  taken  within  the  ten  days  allowed  by  the  rules 
of  the  Stock  Exchange  before  the  transfer  is  com- 
pleted, is  discharged  from  his  liability,  if  it  after- 
-wards  turn  out  that  the  name  given  was  that  of  a 
person  incapable  of  contracting,  the  jobber  being 
agnoraut  of  that  fact. 

The  name  of  Graham  was  received  from  a  Mr. 
Xancashire,  a  member  of  the  Manchester  Stock 
Exchange,  who,  on  inauiry,  refused  to  disclose  the 
name  of  the  principal  lor  whom  he  acted. 

SotUhgate,  Q.  C.  and  Bctgshaioe,  for  the  plaintiff. 
— At  the  date  of  the  contract  for  sale,  the  defen- 
4vnt  was,  without  doubt,  liable  to  the  plaintiff  in 
respect  of  the  thirty  shares ;  and  although  he  has 
the  right  to  snbstitnte  a  name  for  his  own,  it  must 
be  that  of  a  person  capable  of  contracting.  The 
•original  contract  cannot  be  got  rid  of  without  a 
«ubatitnted  concract,  and  in  order  that  there  may 
bo  a  snbstitnted  contract  there  must  be  parties 
■capable  of  contracting,  and  where  the  person 
named  is  an  infant  the  elements  of  a  contract  are 
wanting.  By  rule  98  of  the  Stock  Exchange  rules 
•of  1866,  ten  days  were  allowed,  within  which  the 
transfer  was  to  be  completed;  but  this  interval 
■was  not  for  the  purpose  of  the  transferor  making 
inquiries  as  to  the  position  and  circumstances  of 
the  transferee,  but  to  allow  of  the  transfer  being 
drawn  up  and  executed.    They  cited 

MamUd  r.  Paine  (first  action),  L.  Bep.  4  Kz.  81 ;  20 

L.T.  Bep.  N.  S.  748; 
Hawlcim  y.  Maltby,  L.  Bep.  6  Eq.  505 ;  20  L.  T.  Bep. 

N.  S.  335 ; 
Ctutellan  T.  Hobaon,  L.  Bep.  10  Eq.  47 ;  22  L.  T.  Bep. 

N.  S.  575 ; 
Maieledv.  Paine  (seoond  wstion),  L.  Bap.  6  Bz.  182;; 

24  L.  T.  Bep.  N.  8. 140; 
MoMted  V.  Morrit,  21  L.  T.  Bep.  N.  S.  535 ; 
Sownng  t.  Shephard,  L.  Bep.  6  Q.  B.  309 ;  24  L.  T. 

Bep.  N.  S.  721 ; 
{Jrisgell  V.  Brlitowe,  L.  Bep.  4  C.  P.  86;  19  L.  T. 

Bep.  N.  8.  390  ; 
Cole$  V.  Britlowe,  L.  Bep.  4  Ch.  App.  3 ;  19  L.  T. 
Bep.  N.  8. 403. 

Sir  B.  Baymllaij,  Q.  C,  Mamnnuirn  (of  the 
Common  Law  Bar),  and  Hiijijiiif,  for  the  defendant. 
— The  name  of  the  purchaser  is  given  by  the  pur- 
•chasing  broker  or  jobber  on  the  name  day,  upon 
the  name  ticket,  and  the  selling  broker  has  then 
ten  days  within  which  he  may  object  to  the  name 
given,  and  the  committee  of  the  Stock  Exchange 
will,  if  necessary,  compel  the  purchasing  broker 
or  jobber  to  substitute  a  proper  name.  After  the 
time    for  making  the  objection  has  elnp^ed,  the 


jobber  and  all  intermediate  parties  between  the 
broker  holding  the  name  ticket  and  the  broker 
issuing  the  name  ticket,  are  discharged  from  all 
liability  which  can  only  attach  to  the  broker  of  the 
ultimate  purchaser  or  his  principal.  They  re- 
ferred to 

Coles  V.  BritioKe,  L.  Bep.  4  Ch.  App.  3 ;  19  Ij.  T. 

Bep.  N.  S.  403; 
Orissell  ▼.  Bnalowe,  L.  Bep.  4  C.  P.  36;  19  L.  T. 

Bep.  N.  S.  390 ; 
Maxted  v.  Paine  (seoond  action),  L.  Bep.  6  Ex.  132  : 

24  L.  T.  Bep.  N.  S.  149 ; 
Cruse  V.  Paine,  L.  Bep.  4  Ch.  App.  441 ;  19  L.  T. 

Rep.  N.  8. 127 ; 
Paine  v.  ffutehintim,  L.  Bep.  3  Ch.  App.  888 ;  18 

L.T.  Bep.  N.  S.  380; 
Bheppard  y.  Murphy,  2  Ir.  Bep.  Eq.  544 ; 
CoiUllan  T.  Hoiton,  L.  Bep.  10  Eq.  47 ;  22  L.  T.  Bep. 
N.  8.  575. 

SotUhgale,  Q.  C,  in  reply. 

Lord  Romillt. — This  case  arises  out  of  the  sale 
of  eighty  shares  in  the  limited  company  of  Overend 
and  Gumey.  On  the  10th  May  1866  the  company 
stopped  payment.  On  the  11th  May  1866,  a  peti- 
tion was  presented  to  wind-up  the  company,  on 
which  an  order  to  wind-up  imder  supervision  was 
made  in  the  month  of  July  following.  The  plain- 
tiff, who  was  the  owner  and  registCTed  holder  of 
these  shares,  on  the  14th  May  1866  instructed  his 
brokers,  Messrs.  Scrimgeonr,  to  sell  his  shares  in 
the  market.  On  the  same  day  Messrs.  Scrimgeour 
sold  the  shares  to  the  defenc^nt,  who  is  a  stock 
jobber  on  the  Stock  Exchange ;  the  price  was  14f 
discount,  or  6».  per  share.  As  regards  fifty  of 
these  shares,  no  question  arises,  but  as  regards  the 
remaining  tbir^,  the  defendant  handed  the  name 
of  Mr.  Robert  Graham  as  the  pnrcha^r,  to  Messrs. 
Scrimgeour,  and  the  transfers  of  the  shares  were 
duly  made  out  and  handed  to  the  planitaff,  and 
executed  by  him,  and  the  purchase  money  paid  to 
his  brokers.  Robert  Graham,  it  turns  out  now, 
was  an  infant,  and  incapable  of  entering  into  any 
contract,  and  accordingly  has  never  accepted  any 
transfer ;  the  consequence  has  been  that  the  plain- 
tiff has  remained  on  the  register  in  respect  of 
these  thirty  shares,  and  has  had  to  pay  the  calls 
made  on  him  in  respect  thereof,  and  the  plaintiff 
has  since  called  on  the  defendant  to  execute  the 
contract  entered  into  with  his  brokers  on  the  14th 
May  1866,  and  to  repay  to  the  plaintiff,  with  lawful 
interest,  the  amounts  now  paid  or  which  shall  have 
been  paid  by  the  plaintiff  in  respect  of  calls  on  the 
said  thirty  shares  since  the  said  contract,  or  in 
respect  of  interest  on  such  calls,  and  to  indemnify 
the  plaintiff  from  all  future  calls  on  the  said  thirty 
shares,  and  all  liability  in  respect  of  such  shares. 
The  question  is,  whether  the  defendant  is  so  liable. 
There  is  no  donbt  that  the  defendant  acted  bond 
fid'',  nor  is  any  charade  of  fraud  or  collusion 
alleged  against  him.  He  bought  and  sold  accord- 
ing to  the  established  usage  of  the  Stock  Ex- 
change. According  to  that  nsa^,  by  which  all 
members  and  all  persons  employmg  members  of 
the  said  Stock  Exchange  for  the  purpose  of  buying 
and  selling  shares  are  bound,  a  jobber  or  dealer 
does  not  buy  shares  for  his  own  account  or  for 
the  purpose  of  taking  a  transfer  of  the  same 
to  himself,  but  for  a  re-sale  and  is  held  to 
have  fulfilled  his  contract  with  the  broker  from 
whom  he  buys,  if,  on  a  day  preceding  the  settling 
day  on  which  the  contract  is  to  be  completed,  and 
called  the  "  name  day,"  he  furnishes  to  such  broker 
the  name  or  names  of  a  certain  person  or  certain 
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persons  who  will  receive  a  transfer  or  transfers  of  the 
shares  which  ho  contracted  to  purchase,  and  pay 
the  price  for  which  the  same  were  bought,  or  some 
other  marketable  price  for  the  said  shares,  the  dif- 
ference being  made  up  by  the  jobber.  According 
to  the  said  usage,  a  broker  who  has  purchased 
shares  for  a  particular  settling  day,  issues  on  the 
preceding  name  day  to  the  iobber  from  whom  he 

SurchasM,  a  ticket  bearing  his  own  name  and  ad- 
ress  and  the  name  and  address  of  the  person  or 
persons  to  whom  the  shares  bought  by  nim  are  to 
be  transferred,  with  the  price  at  whicn  they  were 
bought.  Such  jobber  on  the  same  day  passes  on 
this  ticket  to  any  jobber  from  whom  he  may  have 
purchased  as  many  of  the  shares  in  the  same  com- 
pany for  the  same  day,  and  it  is  passed  from  hand 
to  liand  until  it  is  delivered  by  the  jobber  who  has 
purchased  so  many  shares  from  a  broker  to  that 
broker.  The  last-mentioned  broker  then  fills  up 
a  transfer  in  a  printed  form,  inserting  the  name 
of  his  principal  as  transferor,  and  the  name  so  given 
to  him  as  transferee,  and  the  price  specified  on  the 
ticket  as  the  consideration  money  for  the  transfer ; 
and  his  principal  having  executea  the  transfer,  he, 
on  or  within  a  reasonable  time  after  the  settling 
day,  delivers  it  to  the  broker  whose  ticket  was  so 
passed,  together  with  the  share  certificates,  and 
receives  from  him  the  price  specified  on  the  ticket. 
If  the  price  payable  by  the  transferee  should 
be  less  than  the  prica  at  which  the  shares  were 
originally  sold,  thi  difference  between  these  prices 
would  be  paid  to  or  settled  in  account  with  the 
broker  of  the  transferor  by  the  jobber  to  whom 
he  sold.  This  is  confirmed  by  all  the  evidence. 
Mr.  Bentley,  a  member  of  the  Stock  Exchange,  in 
his  a£Sdavit,  says :  "  According  to  the  usage  and 
course  of  business  on  the  said  Stock  Exchange,  it 
was  my  duty  on  the  day  preceding  the  settling 
day,  which  preceding  day  was  then « called  the 
'name  day,'  to  pass  to  the  broker  or  jobber 
from  whom  I  hod  bought  the  said  shares,  the  name 
and  address  of  the  intended  transferee  of  the 
shares ;  and  such  broker  or  jobber,  if  he  is  not  the 
broker  for,  or  himself  the  owner  and  intended 
transferor  of  the  shares,  or  in  other  words,  b  an 
intermediate  party,  passes  the  same  ticket, 
endorsed  with  his  name,  to  the  person  from  whom 
he  bought,  and  so  on  in  succession,  until  the 
ticket  is  delivered  to  the  broker  of  the  original 
vendor  and  intended  transferor  of  the  shares,  or 
such  intended  transferor  himself,  if  he  should  him- 
self be  a  member  of  the  Stock  Exchange,  and  have 
sold  without  the  intervention  of  a  broker."  There 
is  also  a  practice  on  the  Stock  Exchange,  which  it 
is  desirable  to  refer  to  in  order  to  show  that  it  was 
not  resorted  to  here.  This  practice  is  thus  ex- 
pressed by  Mr.  De  Zoerte,  the  deputy-chairman  of 
the  Stock  Exchange:  "Accordmg  to  the  said 
usage,  and  by  the  rules  of  the  said  Stock  Ex- 
change, ten  days  are  allowed  to  the  seller — that  is, 
the  transferor  of  registered  shares — for  their 
delivery  ;  during  which  time  he  can  make  inquiry 
as  to  uie  ho)ia  fides  of  the  transaction,  and  the 
status  of  the  intended  transferee  of  the  shares, 
whose  name  may  have  been  handed  to  him  in 
manner  hereinbefore  described.  The  jobber,  or 
other  middleman,  has  no  opportunity  for  making 
soch  inquiry,  as  immediately  he  receives  the  name 
be  must  pass  it  on.  In  the  absence  of  any  special 
bargain  for  indemnity,  it  is  the  duty  of  the  seller, 
for  bis  own  protection,  to  inquire  into  and  ascer- 
tain the  bona  fides  of  the  transaction  and  status 


of  such  transferee,  before  accepting  him  and 
handing  transfers  of  the  shares  to  him.  If 
the  broker  wishes  to  secure  the  regististioQ 
of  the  shares,  he  makes  a  special  bargain  with 
the  jobber  in  express  terms  to  that  effect, 
known  as  '  guarantee  of  registration,'  but  in 
that  case  the  price  offered  by  the  jobber  is  often 
very  considerably    below    the    ordinary   market 

Erice."  It  remains  to  apply  the  usage  of  the 
tock  Exchange  (which,  where  it  does  not  contra- 
vene any  of  the  existing  laws  of  this  realm,  is  the 
law  of  tnis  court  in  these  cases)  to  the  facts  which 
occurred  in  this  case.  What  took  place  on  the 
present  occasion  was  this.  Mr.  Bentley,  of  the  firm 
of  Bentley  and  Hall,  having  in  April  18d6  an  acoonnt 
open  for  Messrs.  Wolfenden  and  Gell,  of  Maa- 
cnester,  stockbrokers,  in  shares  in  Overend, 
Gumey,  and  Co.,  which  he  purchased  in  the  Qsnal 
course  of  business,  on  their  orders  and  on  accoant 
with  W.  R.  Snoad,  a  jobber  and  member  of  the  Stock 
Exchange,  he,  on  the  14th  May  1866,  passed  a  ticket 
for  thirty  shares  in  Overend,  Gumey,  and  Co. 
(Limited),  at  1  discount  {161.  per  share  paid),  in 
the  name  of  Robert  Graham  the  younger,  which 
name  was  supplied  to  him  by  the  said  Messn. 
Wolfenden  and  Giell.  The  said  purchases  were 
made  according  to  the  rules  and  customary  course 
of  business  on  the  said  Stock  Exchange,  applicable 
to  contracts  for  the  purchase  and  sale  of  snch 
shores,  and  on  the  terms  that  the  said  thirty  shares 
sh6uld  be  delivered  on  the  15th  May  1866,  which 
was  the  settling  day.  On  the  14tn  May  1866, 
Mr.  Bentley  issued  a  ticket,  containing  the  name 
and  address  of  the  intended  transferee  of  the  said 
shares.    It  is  not  usual  to  keep  the  ticket  after  the 

Particular  sale  or  purchase,  as  the  case  may  be,  has 
een  completed,  for  any  lengthened  period,  and  the 
said  ticket  has  therefore  been  lost  or  destroyed. 
The  following  is  a  copy  of  the  counterfoil  of  the 
said  ticket,  and  Mr.  Bentley  had  no  doubt  it  cor- 
rectly represented  what  was  stated  on  the  said 
ticket : 

"  No.  97.  Wolfenden. 

30  shares  at  1  dis. 

Overend  G. 

Consideration,  4201. 

Stamps,  21.  5«. 
To  Robert  Graham,  the  younger,  of  Brampton." 
The  said  ticket  was  passed  by  him  to  Mr.  Snoad, 
of  whom  he  had  bought  the  said  shares,  and  he 
had  no  doubt  was  passed  by  him  to  the  jobber  of 
whom  he  had  purchased  the  shares,  and  so  on  in 
succession  from  hand  to  hand,  until  it  ultimately 
rested  with  Messrs.  J.  and  A.  Scrimgeour,  stock- 
brokers, and  members  of  the  said  Stock  Exchange, 
as  the  brokers  of  the  original  vendor  and  intended 
transferee  of  the  shares.  The  matter  was  then 
brought  before  a  committee  of  the  Stock  Exchange, 
and  what  took  place  then  is  very  clearly  shown  by 
the  entries  made  in  the  minute  book  which  was 
produced  and  read  by  Mr.  Levien,  the  secretary  of 
the  Stock  Exchange,  and  which  were  as  follows : 
"  On  the  11th  June  1868,  a  letter  from  Messn. 
Morris  and  Fnckle  was  considered.  It  was  stated 
therein  that  on  the  14th  May  1866,  Messrs.  Morris 
and  Puckle  bought  of  Messrs.  J.  and  A.  Scrim- 
geour thirty  Overend-Gumey  shares  of  the  bargain, 
a  ticket  for  which  they  had  received  from  Mr.  N. 
Morris,  and  which  had  been  issued  by  Messrs. 
Bentley  and  Hall;  Messrs.  Morris  and  Fnckle  asked 
for  a  aecision  as  to  whether  they  were  to  look  to 
Mr.  N.  Morris  or  to  Messrs.  Bentley  and  HiJl  to 
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indemnify  them,  as  the  name  passed  was  that  of 
Mr.  Rol)ert  Graham,  jun.,  a  minor.  Mr.  Puckle 
and  Mr.  Hall  attended.  Mr.  Puckle  said  that  the 
principal  of  Mr.  Scrimgeour  having  discovered 
that  Mr.  Graham  is  a  minor,  has  given  notice  of 
fais  intention  to  bring  an  action  immediately.  Mr. 
Graham  has  not  been  registered,  inasmuch  as  the 
couipany  had  stopped  before  he  could  have  been 
put  on  the  list.  Mr.  Hall  said  his  firm  issued  the 
name  in  perfect  good  faith,  having  received  in- 
structions to  do  so  from  their  agents  in  Manches- 
ter, Messrs.  Wolfenden  and  Gell,  stockbrokers, 
trho  received  it  from  Mr.  Lancashire,  also  a 
member  of  the  Stock  Exchange.  His  (Mr.  Hall's) 
firm  did  not  apply  for  any  relief  from  their 
man  at  Manchester.  Mr.  Puckle  said  that 
his  firm  would  be  put  to  too  great  ex- 
pense in  defending  the  suit,  and  he  be- 
lieved that  if  pressure  was  put  on  the  Manchester 
broker  by  Messrs.  Bentley  and  Hall,  a  settlement 
'would  be  obtained.  Mr.  Hall  said  he  had  as  yet 
only  applied  to  Messrs.  Wolfenden,  who  told  him 
that  they  were  unable  to  obtain  satisfaction  from 
Mr.  Lancashire,  who,  he  believed,  says  that  he 
received  the  name  on  account  of  a  bargain.  Mr. 
Fnckle  said  that  proceedings  had  not  been  actually 
commenced ;  they  had  been  deferred  only  in  con- 
sideration of  his  absence  from  business.  Messrs. 
Scrimgeour's  principal  had  delivered  altogether 
200  shares,  of  which  these  thirty  shores  formed  a 
part.  By  putting  pressure  on  the  transferees,  he 
bad  recovered  his  money  in  every  instance  but 
this,  although  the  shares  had  not  been  registered. 
In  this  case  he  had  been  stopped  by  the  name 
being  that  of  a  minor.  After  discussion  the  fol- 
lowing resolution  was  moved :  '  That  in  the 
absence  of  sufficient  evidence  the  committee  can- 
not interfere  at  present,  but  that  Messrs.  Beutley 
and  Hall  be  required  in  the  meantime  to  furaish 
Messrs.  Morris  and  Puckle  with  information  as  to 
the  real  buyer  of  the  thirty  Overeud-Gumey 
shares.'  The  next  occasion  is  the  15th  June  1868, 
when  the  question  of  the  form  of  the  previous 
minutes  was  entertained;  "  with  reference  to  the 
minutes  of  the  11th  insttuit,  in  the  case  laid  before 
the  committee  by  Messrs.  Morris  and  Puckle,  Mr. 
Bentley  (Messrs.  Bentley  and  Hall)  was  called  in, 
and  stated,  that  by  request  of  Messrs.  Morris  and 
Company,  he  had  some  time  ago  written  to  his 
agents  at  Manchester,  who,  in  consequence  thereof, 
had  applied  to  Mr.  Lancashire  for  the  required 
information.  On  Mr.  Lancashire's  refusal,  they 
applied  to  the  committee  of  the  Manchester  Stock 
Exchange.  They  wrote  bock  to  say  that  tho 
Manchester  committee  would  not  have  anything 
to  say  to  the  matter.  Mr.  Lancashire  had 
however,  told  them  privately  that  upon  a  direct 
application  from  the  person  concerned,  he  would 
give  up  the  name.  His  (Mr.  Bentley's)  partner 
was  not  aware  that  the  Manchester  committee  had 
refused,  when  the  case  was  heard  on  the  11th  inst. 
He  (Mr.  Bentley)  had  mentioned  the  fact  to  Mr. 
Puckle."  That  appears  to  have  been  a  piece  of 
information  upon  which  no  action  was  taken.  "  On 
the  22nd  June  1868,  a  letter  from  Messrs.  Morris 
and  Puckle  was  considered.  It  was  stated  therein 
with  reference  to  the  resolution  in  the  case  be- 
tween them  and  Messrs.  Bentley  and  Hall  on  the 
11th  inst.,  in  which  case  the  name  of  Graham,  jun., 
a  minor,  had  been  passed  for  thirty  Overend- 
Gumey  shares,  that  Mr.  Bentley  had  received  two 
letters,  from  which  it  appears  that  Messrs.  Wol- 


fenden and  Gell  have  been  unable  to  obtain  any 
information  from  Mr.  Lancashire.  Messrs.  Moms 
and  Puckle  therefore  wish  to  be  informed  whether 
or  not  the  committee  will  hold  Messrs.  Bentley 
and  Hall  liable  to  them,  Messrs.  Morris  and 
Puckle,  for  the  amount  of  the  calls.  Mr.  Puckle 
and  Mr.  Bentley  attended,  and  Mr.  Bentley  read 
the  letters  referred  to,  in  which  it  was  stated  that 
Mr.  Lancashire  had  declined  to  furnish  any  par- 
ticulars of  the  real  purchasers  of  the  shares  to 
Messrs.  Wolfenden  and  Gell,  and  that  he  would 
continue  to  withhold  it  until  he  was  compelled  to 
supply  it.  It  was  also  stated  that  the  committee 
of  the  Manchester  Stock  Exchange  had  refused  to 
order  the  information  to  be  given  up,  on  the 
ground  that  they  could  not  take  cognisance  of 
acts  done  by  non-members.  Mr.  Bentley  and  Mr. 
Puckle  having  admitted  that  they  had  no  positive 
evidence  to  offer  as  to  Graham,  the  transferee, 
being  a  minor,  were  informed  that  it  was  essential 
that  they  should  supply  the  proof  of  the  fact." 
This,  I  think,  makes  the  matter  and  the  course 
to  be  pursued  by  a  vendor  of  shares  in  such  cir- 
cumstances as  the  present,  quite  clear.  Shares 
are  sold  by  the  plaintiff  to  the  defendant  without 
any  guaranteed  registration.  The  purchaser  turns 
out  to  be  an  infimt.  The  seller,  through  his 
broker,  applies  to  the  jobber  who  bought  from  his 
broker,  and  the  jobber  who  bought  refers  to  tho 
broker  from  whom  he  bought.  The  broker,  when 
so  at>plied  to,  either  gives  up  the  name  of  his 
principal,  that  is,  the  person  who  instructed  him 
to  buy,  or  he  refuses  to  do  so.  If  he  gives  up  the 
name  of  the  person  from  whom  he  received  such 
instructions,  that  person  is  the  person  liable  to 
make  good  the  loss  to  the  vendor ;  and  the  brokers 
on  both  sides,  and  all  the  intermediate  jobbers 
(assuming  always  an  absence  of  fraud),  are  per- 
fectly exempt  from  all  liability  and  cannot  be 
touched,  assuming  of  course  that  they  give  all  the 
information  in  their  power.  If  the  broker  refuses 
to  give  the  name  of  his  employer,  or  all  the  requisite 
information  in  his  power,  tnen  a  bill  in  Chancery 
is  necessary  to  compel  this  disclosure  from  him,  and 
the  costs  of  this  proceeding  will  fall  upon  the  person 
withholding  the  information.  To  apply  that  to 
the  present  case ;  the  application  is  first  properly 
made  to  the  defendant,  who  refers  them  to  Messrs. 
Bentley  and  Hall.  There  the  case  is  complicated 
by  the  circumstance  that  they  bought  for  brokers 
on  the  Manchester  Stock  Exchange,  viz.,  Messrs. 
Wolfenden  and  Grell.  Thereupon  Messrs.  Wolfen- 
den and  Gell  are  applied  to,  and  they  give  all  the 
information  in  their  power.  They  say  that  they 
bought  for  Mr.  Lancashire,  a  jobber  of  the  Man- 
chester Stock  Exchange,  and  that  he  refuses  to 
give  up  the  name  of  his  principal.  Here  the 
plaintiff  stops,  and  clearly  erroneously ;  he  ought 
to  have  applied  to  Mr.  Lancashire,  and  if  Mr. 
Lancashire  had  refused  to  give  up  the  name  of  the 
principal  he  should  have  instituted  this  suit 
against  him  to  compel  him  to  disclose  the  real 
purchaser,  or  if  not,  to  take  the  consequences 
upon  himself,  as  the  real  purchaser,  and  to 
make  good  the  plaintiff's  losses,  and  also  in- 
demnify him  agamst  future  payments.  But  in 
no  case,  in  my  opinion,  is  any  one  of  the 
intermediate  purchasers,  who  tell  all  they  know, 
liable  to  the  plaintiff.  Nor  do  I  understand  why 
this  application  to  Mr.  Lancashire  (suggested  to 
the  plaintiff  by  Messrs.  Scrimgeour  in  their  letter, 
which  is   in  evidence)  was  not  made.    Were  a 
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different  course  to  be  adopted,  and  were  this  court 
to  make  the  person  who  entered  into  the  imme- 
diate contract  liable,  it  is  clear  that  the  matter 
would  giro  rise  to  as  many  suits  as  there  were 
jobbers  in  the  transaction,  and  so  in  every  Stock 
Exchange  transaction,  every  jobber  woiild  bo  iiable 
to  bis  vendor  totlc$  quoiies,  until  at  last  you  ^o^ 
to  the  original  broker,  and  from  him  to  the  person 
who  employed  him.  The  usage  of  the  Stock  Ex- 
change very  properly  obviates  this  necessity,  and 
nK  it  is  clear  that  the  person  who  is  the  real  pur- 
chaser, and  gave  the  first  instructions,  would  be 
ultimately  liable,  it  puts  an  end  to  the  multiplicity 
of  suits  brought  to  make  each  person  liable  to  his 
vendor,  which,  if  done,  would  be  a  coarse  wholly 
opposed  to  the  real  principles  of  ec^uity,  which  ainos 
at  shortening  litigation,  aud  it  jumps  over  the 
heads  of  the  innocent  persons,  and  it  makes  the 
real  delinquent  the  person  primarily  and  exclu- 
sively hable.  I  am  also  of  opinion  that  all  the 
cases  that  bear  on  the  subject  support  this  view  of 
the  cose,  and  that  the  defendant  can  in  no  respect 
l>e  made  liable  for  the  loss  sustained  by  the  plain- 
tiff from  the  circumstance  that  Mr.  Lancashire, 
of  the  Manchester  Stock  Exchange,  cither  for  him- 
self, or  for  some  client,  thought  fit  to  buy  thirty 
Overend  aud  Gumey  shares  in  the  name  of  a  boy 
incapalde  of  entering  into  a  contract.  If  I  am 
right  this  suit  is  misconceived,  it  is  addressed 
against  the  wrong  defendant,  and  it  must  be  dis- 
missed with  costs. 

Solicitoi-s  for  the  plaintiff  P/rr/a')-  and  ClaiJce. 

Solicitor  for  the  defendant  /.  Tucker. 


T.  C.  KAUVr  COVBT. 

Baported  by  0. 1.  F.  Cooci  and  T.  H.  Cabbob,  Eaqn., 
Burti«tan-at-I«w. 

Tuesday,  Vet.  14, 1871. 

Thx  REnTDUc  or  Liberia  v.  Tin:  Imferial  Bank 

(Limitbd)  and  CniXEKv. 

Motion  io  take  hill  off  Jila — Unauthorised  suit  hy 

agent  of  foreign  gove^-nmeni  in  its  name. 
A  tu&ordiiuife  officer  of  a  foreign  government  cannot 
without  its  authority  file  a  bill  tn  the  name  of  his 
government   against  the  superior  <^icer  in  this 
country. 
Tuis  was  an  application  to  have  a  bill  taken  off  the 
file. 
The  facte  of  the  case  were  as  follows : — 
In  the  year  1870,  the  Senate  and  House  of  Eepre- 
scntatives  of  the  Republic  of  Liberia  in  legislature 
assembled,  authoiiscd  the  President  of  the  Re- 
public to  negotiate  a  loan  of  500,000dols.  (equal  to 
100,000?.  sterling)  to  bo  secured  by  bonds  of  the 
Republic,  and  special  commissioners  were  accor- 
dingly appointed  to  issue  the  bonds  for  the  loon  in 
the  name  of  the  Republic,  and  certain  stockbrokers 
in  London  were  instructed  to  receive  subscriptions 
for  such  bonds.     The   bonds   were  largely  sub- 
scribed for,  and  amongst  other  payments,  subscrip- 
tions to  the  amount  of  17,(^702.  were  paid  into  the 
Imperial  Bank  to  the  account  of  tnc  defendant 
David  Cliincry,  one  of  the  special  commissioners, 
who  was  also  Charg^  d'affaires  and  Consul-Gcneral 
of  the  Republic  in  this  countiy. 

On  the  22ud  jS'or.  1870,  Mr.  James  Jackson  was 
duly  appointed  by  President  Roye  consul  of  the 
Republic  at  London.  The  term  for  which  Presi- 
dent Roye  was  appointed  would  have  expired  at 


the  close  of  the  year  1871,  and,  in  accordance  wiib 
the  constitution  of  the  Republic,  his  successor,  Mr. 
Roberts,  was  appointed  in  May  1871  to  come  into 
office  at  the  close  of  the  year  1871 ;  but  in  Oct. 
1871,  certain  internal  disturbances  took  place  in 
the  Republic,  resulting  in  the  deposition  oJF  Presi- 
dent Roye.  During  the  interval  which  would 
elapse  between  such  deposition  and  the  accession 
to  oflSce  of  President  Roberts  the  Government  was, 
according  to  constitutional  usage,  carried  on  by 
the  Vice-President  and  Secretaries  of  State. 

On  the  30th  Nov.  Mr.  Jackson  received  dis- 
patches from  those  officials  stating  that  instruc- 
tions had  been  sent  to  Mr.  Chinery  to  stop 
payment  of  all  drafts  on  the  loan,  and  desiring 
Jackson  to  give  notice  to  that  effect  to  the  bank, 
so  that  matters  might  be  kept  in  statu  quo  until 
the  meeting  of  the  Liberian  Legislature  on  the 
4th  Dec.  On  the  same  day  Mr.  Chinery  also  re- 
ceived a  letter  in  substantially  the  sanie  terms, 
except  that  it  contained  no  request  to  give  notice 
to  the  bank.  Mr.  Jackson  then  gave  notice  to  the 
bank,  and  Mr.  Chinery  conceiving  that,  as  his 
subordinate,  he  was  not  justified  in  so  doing  with- 
out consultation  with  himself,  on  4th  Dec.,  gave 
notice  to  the  bank  that  Mr.  Jackson's  act  was  un- 
warrantable, and  that,  on  behalf  of  the  Republic 
of  Liberia,  he  should  hold  the  bank  responsible  for 
all  damage  which  might  be  occasioned  by  their 
acting  on  Mr.  Jackson  s  notice.  Under  these  cir- 
cumstances Mr.  Jackson  directed  this  bill  to  be 
filed  to  restrain  Mr.  Chinery  from  drawing  out, 
and  the  bank  from  parting  with,  any  portion  of 
the  17,970Z.  in  question.  It  appeared  that  upon 
an  ex  parin  application  by  Jackson  an  intCTim 
order  was  made  to  stay  Chinery  from  dealing  with 
the  money  till  the  matter  came  on  for  hearing. 
Mr.  Chinery  now  moved  that  the  bill  shotdd  be 
either  taken  off  the  file  or  dismissed  with  costs,  cm 
the  ground  that  it  had  been  filed  withont  the 
authority  of  the  Republic. 

Cotton,  Q.  C,  Higgius,  and  O.  Wood  in  support 
of  the  motion. — Chinery  was  still  the  recognised 
consul-general  of  Liberia  in  this  country,  and 
Jackson  the  consul  in  London,  by  whom  the 
suit  had  been  instituted,  had  no  anthority  to 
represMit  the  Repnblio  in  the  matter.  Tb^ 
state  was  not  properly  represented;  it  onsht 
to  sue  in  the  name  of  some  person  entided 
to  represent  its  interests  :  (Schneider  v.  Lizarii, 
9  Beav.  46).  Since  the  bill  was  filed  withont 
proper  authority,  it  onght  to  be  either  dismissed 
with  costs  {Allen  v.  Bone,  4  Beav.  493 ;  Aikinso*  ▼. 
Allott,  3  Dr.  251),  or  taken  off  the  file  [Tlte  Fargv* 
Navigation  and  Emiauhment  Company  v.  KingaOHr 
4  L.  T.  Rep.  N.  S.  262).  There  was  no  intention  «i 
the  part  of  Chineiy  to  part  with  the  money  pending 
the  decision  of  the  Legislature  whether  the  present 
provisional  government  shonld  continue,  and  it 
would  be  very  injurious  to  the  Republic,  Mid  * 
dangerous  principle,  if  the  court  sanctioned 
Jackson's  conduct  in  taking  these  proceedings- 
without  the  consent  of  his  superior  officer. 

Glasse,  Q.C.  and  Sogers  for  the  bill,  contended 
that  the  object  of  the  suit  was  to  keep  matters  in 
statu  quo,  until  the  republic  had  had  an  opportunity 
of  deciding  by  whom  it  should  be  governed  K 
home  and  represented  abroad.  Jackson  had  only 
acted  in  accordance  with  the  instmctions  he  htd 
received. 

lledd  for  the  bank  took  no  part  in  the  argnment. 

Cotton  in  reply. 


Digitized  by 


Google 


T«b.  iO,  1872.] 


THE  LAW  TIMES  REPOKTS. 


[Vol.  XXV.,  N.  S.-8G7 


V.C.  M.] 


Axtoknisy-Gjbnebal  v.  Thb  Gheai  Eastern  Railway  Couta^jy. 


[V.C.  B. 


Tb«  Vicf-CuAMCELLOR  said  that  there  could  be 
no  doubt  whatever  that  Mr.  Chinenr  was  the  prin- 
cipal ag;ent  of  the  Bepublie  in  this  countiy,  and 
was  entitled  to  be  treated  as  having  d11  the  autho- 
rity usually  reposed  by  foreign  governments  in 
their  ambassadors,  consuls,  and  other  agents  here. 
Upon  the  deposition  of  the  president,  both  Mr. 
Cfainery  and   Mr.  Jackson  received  instructions 
that  the  balance  of  17,0001.  of  the  loan  of  lOO.OOOZ. 
raised  by  the  Bepublie  in  the  English  market 
should  not  be  applied  in  aa^  way  until  after  the 
meeting  of  the  Legislature.    Mr.  Jackson  accord- 
ingly gave  notice  to  the  bnnk  that  the  money  was 
not  to  be  disturbed,  and  only  did  what  he  was  per- 
fectly authorised  to  do.    No  doubt  before  taking 
such  a  step  he  ought  to  have  communicated  with 
his  superior  officer.    There  was  the  utmost  facility 
for  these  gentlemen  to  have  oonunuuicated  with 
one  another,  but  there  was  evidently  some  mis- 
understanding between  them.    As  the  notice  had 
been    given    Dy    Jackson,    Chinery   might   have 
-acquiesced  in  it.    He  had  stated  that  there  was  no 
intention  on  his  part  to  touch  a  penny  of  the  money 
imtil  further  instructions  had  been  received  from 
the  Bepublie.    His  position,  therefore,  would  not 
have  been  injured  by  acquiescing  in  Mr.  Jackson's 
notice,  or  by  giving  a  similar  notice  hims^.    So 
far,  however,  from  acquiescing  in  it,  Chinery  inti- 
mated to  the  bank  that  he  would  assert  his  right  to 
-draw  upon  the  fund,  and  would  hold  them  respon- 
sible, if  they  acted  upon  Mr.  Jackson's  notice^  for 
any  damage  that  might   occur  in  conseauence. 
The  result  of  that  was,  that  the  plaintiff  filed  his 
1)11!  on  the  6th  Nov.    Upon  general  principles  he 
«oncurred   in    the    ai^ument    that    it    was    not 
-competent    for     a     subordinate     officer     of     a 
foreign  government  to    file  a  bill  in  the   name 
■of  his   government   against   the  superior  officer 
-of   that    government    m    this    country,   without 
«n    authority   to   do    so    on    the    part    of    the 
^oremment,  and  therefore  he  felt  strongly  in- 
clined to  tako  the  bUl  off  the  file.    The  case  was 
A  very  embarrassing  one,  but  under  the  circum- 
st.iiices  he  thought  it  better,  instead  of  directing 
the  bill  to  be  taken  off  the  file,  to  direct  the  motion 
to  istand  over.     There  was  a  considerable  sum  of 
money  at  stake,  and  if  he  ordered  the  bill  to  be 
taken  off  the  file,  the  court  might  lose  all  control 
over  the  parties.  The  question  was  what  authority 
had  Jackson  for  filing  a  bill  ?    He  was  of  opinion 
that  the  letter  of  the  2nd  Nov.  gave  him  that 
-authority.    That  letter  was  not  only  an  authority 
to  give  notice  to  the  bank,  but  to  take  all  necessary 
steps  to  enforce  that  notice.     Though  acceding 
to  Mr.  Cotton's  argument,  yet,  looking  at  the  ex- 
traordinary circumstances  c^  the  case,  ne  thought 
he  should  do  justice  by  ordering  the  motion  to 
stand  over,  with  liberty  to  appfy.    The  interim 
order  to  be  continued,  or  Chinery  to  give  an  un- 
dertaking not  to  deal  with  the  money  in  any  way  in 
the  mean  time. 

Solicitors:   Fearou,  Cldbon,  and  Fearon;    TU- 
leard,  Oodde»,  and  Holme. 


V.  C.  BACOIt'8  COUBT. 

B«poTt«d  by  the  Hon.  Sobebt  Butler  and  T.  H.  C-tRSON , 
Esq.,  Banisters-at-Lair. 

Jfin.  11  and  12. 

AlTOIlSlSY-GEtlERAL   ('.   ThB   GkEAT   E ASTERN 

.  Bailway  Compasy. 

Bailicaij  rompany — S^x'dal  Act — Puicci-  to  hloch  tip 
stivffe — Degtrncth'e  ii^>ei-atiuiis — Intirlocutory  in- 
jtmctiou. 
A  railway  romyinny  trt^v  hy  tlie  gcnfiaJ  pi>irfirs  con- 
tahicil  in   their  fpffittl  Act  (tiit]i(irls''((  to  sf<>it  np 
any  sircftn  required  for  their  irorkn. 
According  to  the  depoKiled  jdann  S.  street  iraa  to  be 
croseed  hy  an  arch  Idft.  hiyh,  and  the  let'el  of  the 
gtrecf  tcan  to  remain  unaltered.     By  a  gnhscqumit 
Act,  in  T-hich  the  previous  Act  iran  !neo}porated, 
the  company  trei-e  empotcered  to  make  their  rail- 
tcay  on  a  hrel,  according  to  icliich  it  ironld pais 
IBft.  below  the  level  of  S.  utrii-t.     Under  tlieir 
general poicers  the  company  threatened  to  stop  np 
S.  street. 
Upon  a  motion  for  an  injunction,  the  court  granted 
an  injuncfio*   restraining    the    company  from 
permaneiithj   stopping    up   8.   street   until    the 
hearing  of  the  cause. 
In  matters  of  great  importance,  ichich  can  only  be 
properly  determined  at  the  hearing,  the  eovH  is 
in  favour  of  restraining  destructive  ojierutiofts 
until  the  hearing. 
Tins  was  a  bill  and  information  at  the  relation  of 
the  Commissioners  of  Sewers  of  the  City  of  Lon- 
don, who  were  also  the  plaintiffs  in  the  suit,  for 
the  purpose  of  restraining  the  Great  Eastern  Rail- 
way Company  from   stopping  ui)  or  interfering 
with  the  pubuc  traffic  through  Sun-street,  whicE 
was  one  of  the  great  thoroughfares  from  oast  to 
west  in  the  City  of  London. 

The  case  came  on  now  on  a  motion  for  an  inter- 
locutory injunction. 

By  the  Great  Eastern  Bailway  (Metropolitan 
Station  and  Bailway)  Act  1864,  the  Company  were 
empowered  to  make  and  maintain  a  railway  com- 
mencing at  Liverpool-street  which  was  to  the 
south  of  Sun-street  and  terminating  at  Commer- 
cial-street which  was  to  the  north  of  Sun-street. 
By  the  preamble  of  the  Act  it  was  recited  that 
this  railway  would  be  of  great  public  advantage, 
and  that  it  was  expedient  that  the  company  should 
be  authorised  to  purchase  all  the  lands  and  build- 
ings comprised  within  a  certain  area  which  ex- 
tended both  north  and  south  of  Sun-street,  and  to 
stop  up  all  streets  and  highways  within  that  area, 
and  to  apropriate  the  site  for  the  purposes  of  ,a 
railway  station. 
By  the  6th  section  of  the  Act,  after  reciting  that 

Elans  and  sections  of  the  proposed  railway  had 
een  deposited,  it  was  enacted  "  that  the  stud  rail- 
way shall  be  made  in  the  line  or  within  the  limits 
of  deviation,  and  upon  the  lands  delineated  on  the 
said  plans,  and  according  to  the  leveb  defined  on 
the  said  sections." 

According  to  the  deposited  plans  the  level  of 
Sun-street  was  to  be  unaltered,  and  the  railway 
was  to  cross  it  on  an  arch  35ft.  wide  and  16ft. 
high. 

By  the  7th  section  the  company  were  directed 
in  the  first  instance  to  commence  with  that  part 
of  the  works  situate  between  Liverpool-street  and 
Sun-street,  and  were  not  to  enter  upon  or  take 
any  lands  between  Sun-street  and  Commercial- 
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street  until  the  expiration  of  twelve  months  after 
the  passing  of  the  Act. 

By  the  8th  section  the  company  were  empowered 
to  "  stop  up  and  cause  to  be  discontinued  as  public 
highways  all  streets  and  highways  within  the  area 
thereinbefore  described  as  the  site  of  the  intended 
station,  and  may  appropriate  the  site  of  such 
streets  and  highways  to  the  purposes  of  such 
station." 

The  21st  section  enacted  that  the  company 
should  not  stop  up  or  appropriate  any  part  of 
Wheeler-street,  Hope-street,  or  Brick-lane,  but 
that  those  streets  should  be  crossed  by  arches  of  a 
specified  height. 

The  company  not  having  executed  any  part  of 
their  works  under  this  Act,  obtained  in  1870 
another  Act,  by  which  their  railway  was  to  be  made 
under  ground  instead  of  above  the  streets,  as  was 
to  have  been  the  case  by  the  previous  Act. 

By  the  Act  of  1870  the  railway  was  to  pass  18ft. 
below  the  level  of  Sun-street  instead  of  above  it,  as 
authorised  by  the  Act  of  1864. 

Bt  the  38th  section  it  was  enacted  that  except 
as  by  that  Act  otherwise  exjy^ssly  provided 
nothing  in  that  Act  contained  should  repeal,  alter, 
prejudice,  or  affect  any  of  the  provisions  of  the 
Station  Act  1864  contained  in  the  8th  and  following 
sections  of  the  said  Act  to  the  73rd  section  inclu- 
sive, so  far  as  such  provisions  are  applicable  and 
capable  of  being  carried  into  effect  consistently 
with  the  alterations  by  this  Act  authorised  to  be 
made  in  the  rtulwavB  and  works  authorised  by 
that  Act,  and  where  by  this  Act  any  alteration  or 
anynew  railway  or  works  in  substitution  of  any  such 
authorised  railway  or  works  is  authorised  to  be 
made,  such  provisions  shall  apply  to  the  alteration 
or  to  the  new  railway  or  works  if  applicable  or 
capable  of  being  carried  into  effect  with  reference 
thereto  in  like  manner  in  all  respects  as  the  same 
respectively  would  have  applied  to  the  authorised 
railway  or  works,  and  as  if  such  provisions  had  been 
specially  re-enacted  in  this  Act  with  reference  to 
such  alterations  or  new  railway  or  works. 

Under  the  general  powers  contained  in  these 
Acta,  the  company  claimed  to  be  entitled  to  stop  up 
Sun-street  permanently  for  the  purposes  of  their 
works. 

The  information  and  bill  prayed  for  a  declaration 
that  the  company  was  not  entitled  to  stop  up  or 
interfere  with  the  traffic  through  Sun-street,  or  to 
appropriate  any  part  of  the  surface  of  such  street 
for  the  purposes  of  their  undertaking,  and  for  an 
injunction  to  restrain  them  from  so  doing. 

The  8oli<:it<yr-G(m«ral  (Jessel,  Q.C.),  AmpMett, 
Q.C.,  and  Pimtl/cx,  were  in  support  of  the  motion. 

Sir  B.  Puh)uj);  <i.C.,  Kay,  Q.C,  and  Smart,  for 
the  railway  company. 

The  following  oases  were  referred  to : 
The  North  Briti»h  Railway   Compann  T.  Todd,  12 

Ca.  A  Fin.  722 ; 
Beardmer  t.  TA«  London  and  Norih-We$tem  Rail- 
way Company,  I  Mac.  A  0. 112; 
Ware  v.  The  Regent's  Canal  Company,  3  Do  O.  &  J. 

212; 
Attorney-Oeneral  y.  The  Great  Northern  Railway 

Company,  4  Be  G.  A  S.  75 ; 
Reg.  V.   The  Wycombe  Railway  Company,  15  L.  T. 

Bep.  N.  S.  CIO  ;  L.  B«p.  2  Q.  B.  310 ; 
lamb  T.  ITie  North  london  Katiwov  Company,  21 

L.  T.  Bop.  N.  S.  98;  L.  Bep.  4  Cb.  522; 
Aitorney.General  y.  The  Tewkesbury  and  Malvern 

RailvMy  Company,  8  L.  T.  Bep.  N.  S.  196,  682 ;  1 

De  G.J.  4  8. 423' 


Reg.  y.  The  Caledonian  Railway  Company,  16  Q.  B. 


fCeg.  y 
.19; 


Attorney-Oeneral  y.  The  Corporation  of  Leeds,  2? 
L.  T.  Bep.  N.  S.  330 ;  L.  Bep.  5.  Ch.  583. 

The  VicE-CHAJJCEiioa  said:  The  question  b 
this  case  is  simply  as  to  the  construction  of  the 
Act  of  Parliament.  It  is  insisted  by  the  defen- 
dants, that  because  the  Act  of  Parliament  con- 
tained a  clause  which  enables  them  to  stop  up  and 
appropriate  all  streets,  they  have  a  right  to  stop 
up  and  appropriate  Sun-street.  That  is  the  single 
question  wbicn  I  have  to  deal  with  on  this  inter- 
locutoij  application.  I  think  the  Act  of  Parlia- 
ment 18  reasonably  clear.  First,  I  am  bound, 
under  the  6th  section,  to  read  the  whole  of  the 
deposited  plans  as  incorporated  with  the  Act,  and 
looking  to  the  deposited  plans  there  can  be  no 
doubt  about  what  was  the  enterprise  which  the 
railway  company  then  proposed  to  engage  in. 
They  proposed  to  make  a  railway  and  stations. 
They  deposited  a  plan  in  which  they  show,  amongst 
other  things,  very  plainly,  the  actual  surface  level 
of  the  land  with  which  th6y  are  dealing.  Orer 
and  above  that,  they  show  upon  the  sections,  the 
level  of  the  railway  which  tney  propose  to  niake, 
and  where  the  dimensions  differ  between  the  sur- 
face of  the  land  and  the  line  of  rails,  the  dimen- 
sions are  stated  upon  the  plan,  and  it  explains  the 
reasons  why  Half  Moon-street  is  to  be  stopped, 
and  why  Sun-street,  of  which  the  level  is  to  re- 
main unaltered,  is  to  have  an  arch  of  3^ft.,becaaBe 
the  distance  between  the  surface  of  the  land  and 
the  level  of  the  railway  is  there  described  b; 
figures  as  being  18ft.  4in.  What  part  of  that 
description  am  Ito  reject  P  I  am  not  to  introduce 
any  new  thing,  or  to  read  anything  which  has  not 
been  a  part  of  the  representation  upon  which  the 
application  was  made  to  Parliament,  or  which  Par- 
liament did  not  sanction.  The  6th  section  is  in  the 
plainest  possible  terms.  [The  Vice-Chancellor  read 
the  section  as  set  out  above.]  It  has  ))een  said 
that  if  the  8th  section  is  to  be  referred  to,  and 
the  argument  founded  upon  it  should  prevail, 
then  there  would  be  a  direct  inconsbtency.  So 
there  would  be,  but  it  would  be  an  inconsistency 
so  gross  and  violent,  that  nobody  having  to  con- 
strue the  Act  of  Parliament  would,  I  should 
think,  pause  upon  saying  that  those  words  con- 
tained m  the  8tn  section  may  have  the  fnll  sense 
given  to  them  which  the  Legislature  intended, 
and  yet  the  6th  section  remain  untouched,  the 
obligation  upon  the  company  being  exactly  the 
same,  neither  more  nor  less  tlmn  it  would  be,  if  the 
8th  section  had  not   been    included.     But  the 

Ereamble  has  been  referred  to,  and  quite  rightly, 
ecause  the  preamble  seems  to  me  to  be  of  veiy 
considerable  importance.  It  describes  fitrst  of  all 
the  area.  I  need  not  mention  the  boundaries  of 
it  again,  but  it  goes  on  to  say  that  it  is  expedient 
that  the  company  should  be  authorised  to  stop  up 
all  streets  and  highways  within  the  said  areni 
and  to  appropriate  the  site  of  such  areo  to  the 
purposes  of  a  railway  station,  and  for  that  purpose 
alone.  It  does  not  appear  from  the  Act  of  Pai'- 
liament  that  there  was  any  intention  to  stop  np 
the  street  or  anything  else  for  the  purpose  merely 
of  the  railway,  but  the  station  has  been  distinctly 
described,  and  it  was  hardly  disputed  in  the 
course  of  the  argument,  that  the  station  was  ac- 
cording to  the  original  design  to  have  been  made 
between  Sun-street  and  Liverpool-street,  and  tbero 
was  no  notion  then  of  making  the  station  anywhere 
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else.  Therefore,  -when  I  read  in  the  preamble  this 
intention  expressed  that  they  are  to  stop  all  streets 
and  highways  and  to  appropriate  the  site  of  such 
area  to  the  purposes  of  the  railway  station,  I  can- 
not entertain  a  moment's  doubt,  reading  the  rest 
of  the  Act  of  Parliament,  as  to  what  was  the  in- 
tention of  the  parties,  and  what  is  the  authority 
conferred  by  tne  Legislature.  The  6th  section  I 
have  referred  to.  The  7th  section,  which  is  of 
equal  importance,  directs  the  company  in  the  first 
instance  to  commence  with  that  part  of  the  works 
which  will  be  situate  between  Liverpool-street  and 
Son-street.  There  is  no  suggestion  of  any  au- 
thority there  to  touch  one  inch  of  Sun-street.  Sun- 
street  is  a  thing  substantive  and  distinct,  not  to 
be  interfered  with  by  any  works  which  we  have 
hitherto  come  to  in  this  Act  of  Parliament, 
but  between  Liverpool-street  and  Sun-street 
that  part  of  the  works  which  are  author- 
ised 18  first  to  be  executed.  Then  the 
8th  section  says,  and  that  ia  the  section 
upon  which  the  doubt  arises,  the  company  may 
stop  up  and  cause  to  be  discontinued  as  public 
highways  all  streets  and  highways  within  the  area 
hereinbefore  described  as  the  site  of  the  intended 
station,  and  may  appropriate  the  site  of  such 
streets  and  highways  to  the  purposes  of  such 
station,  but  the  western  moiety  or  half  part  of  the 
site  of  Peter-street  is  not  to  be  touched.  Now  is 
it  possible  to  doubt,  haying  the  plans  and  the 
levels  and  sections  there  describee!,  and  reading 
the  words  of  this  Act  of  Parliament,  that  the  plain 
intention  of  the  Legislature  was,  that  the  company 
should  make  the  railway  which  they  then  desired 
to  make ;  that  in  passing  Sun-street  the  level 
should  not  be  alterca,  but  that  the  crossing  should 
be  made  by  means  of  the  arch  there  described  P  If 
that  were  to  be  done,  to  what  end,  or  for  what 
earthly  purpose,  could  the  company  desire  to  stop 
tip  Sun-street  P  It  is  admitted  to  be  a  great 
thoroughfare.  The  stopping  of  it  up  must  nave 
the  immediate  effect  oi  affecting  the  property  on 
either  side  of  the  stopple.  There  is  no  pro- 
vision in  the  Act  of  Parliament  made  for  that. 
Nor  can  it  be  supposed  that  it  was  the  intention  of 
the  Legislature  tnat  a  street  of  such  importance 
and  size  as  Sun-street  should  be  positively 
abolished;  for  if  the  station  had  been  made  be- 
tween Sun-street  and  Liverpool-street,  and  all  the 
powers  of  stopping  up  the  intermediate  streets 
had  been  exercised,  the  object  of  the  undertakers 
would  have  been  accomplished.  They  had  thence 
to  continue  their  railway  ;  they  were  to  do  that  by 
means  of  an  arch,  there  would  be  no  difficulty — 
there  is  no  difficulty  even  suggested — and  in  prac- 
tice there  could  be  no  difficulty  in  carrying  the 
words  of  the  Act  of  Parliament  into  effect.  The 
railway  company  have  since  changed  their  minds. 
Instead  of  malung  the  rulway  as  they  had  in- 
tended to  do  by  carrying  it  over  Sun-street,  they 
now  make  it  by  carrying  it  below  Sun-street.  For 
that  purpose  there  is  no  reason  why  Sun-street 
should  be  stopped  up.  I  must  take  it  to  be  plainly 
admitted  upon  the  Act  of  Parliament,  considering 
the  section  as  shown  in  the  deposited  plans,  which 
I  take  to  be  a  part  of  the  Act  of  Parliament,  that 
there  was  no  necessity  then  of  stopping  up  Sun- 
street,  and  there  are,  as  I  have  endeavoured  to 
show,  no  words  in  the  Act  of  Parliament 
which  authorise  the  company  to  stop  it  up. 
What  has  happened  since  to  confer  any  authority 
npon  the  company  to  stop  up  Sun-street  P    There 


is  no  necessity  for  it,  if  they  could  pass  it  by  an 
arch  as  they  could  do  under  the  first  Act  of  Par- 
liament, and  they  desired  to  extend  their  station 
beyond  what  I  think  is  the  plain  intention  upon 
the  Act  of  Parliament,  as  being  the  limits  of  their 
station  between  Sun-street  and  Liverpool-street. 
If  they  are  authorised  to  do  that,  there  is  nothing 
to  prevent  their  building  their  stotion  below  Sun- 
street  without  disturbing  the  surface  of  Sun- 
street,  and  no  object  which  the  undertakers  pro- 
posed to  themselves,  and  no  authority  which  the 
Act  of  Parliament  intended  to  confer,  can  interfere 
in  the  slightest  degree  with  that  which  is  the  plain 
meaning  of  the  statute.  Now  some  of  the  autho- 
rities cited  I  do  not  think  it  necessary  to  refer 
to  more  particularly,  because  they  have  become 
commonplaces  at  this  time  of  day.  I  will  not 
introduce  into  this  Act  of  Parliament  anything 
which  is  not  properly  by  the  6th  section  incorpo- 
rated with  it.  I  read  the  plans  which  I  have  re- 
ferred to  as  incorporated  with  it.  They  seem  to  me 
to  demonstrate  the  matter  in  question,  and  to  leave 
it  free  from  any  possible  doubt.  But  the  other  autho- 
rities which  were  referred  to,  do  deserve  attention  as 
bein^  the  rules  which  the  court  has  laid  down  in  con- 
struing Acts  of  Parliament  where  it  is  necessary  in 
dealing  with  such  a  subject  as  is  here  before  the 
court.  It  is  right  that  these  Acts  of  Parliament 
should  be  construed  strictly  against  railway  com- 
panies, I  do  not  say  severely,  I  do  not  say  that 
they  ought  to  be  strained ;  but  I  say  that,  since 
certain  powers  have  been  granted  to  them,  vei-y 
much  in  the  nature  of  a  monopoly,  the  limite  of  the 
powers  conferred  upon  them  must  not,  according- 
to  law,  be  in  any  degree  extended  or  transgressed. 
The  Leeds  case  (22  L.  T.  Hep.  N.  S.  330 ;  L.  Rep. 
5  Ch.  583)  is  an  important  case  in  that  view 
of  it  in  order  to  show  the  manner  in  which  the 
court  will  deal  with  the  words  in  an  Act  of  Parlia- 
ment, which,  taken  in  a  certain  bold  and  liberal 
sense,  might  have  authorised  the  committing  of  a 
nuisance.  The  court,  without  much  difficulty,  easily 
got  through  the  cobweb  objection  that  was  there 
raised.  Now  here,  I  think,  I  should  be  doing  the 
grossest  injustice  towards  the  public,  and  whoever 
may  be  concerned,  if  I  held  that  because  the  rail- 
way has  power  to  cross  Sun-street,  which  is  the 
only  power  they  had  under  the  first  Act  of  Parlia- 
ment, having  got  another  Act  of  Parliament, 
they  are  now  entitled  to  stop  it  up.  I  can- 
not hesitate  to  believe  that  if  there  had  been 
any  intention  to  stop  up  a  street  of  great  traffic 
like  Sun-street,  any  such  intention  would  not  at 
once  have  raised  opposition,  and  much  greater 
attention  would  have  been  paid  to  it  than  seems, 
upon  the  state  of  things  before  me,  to  have  been 
bestowed  upon  so  important  a  subject.  Without 
the  slightest  doubt,  tnerefore,  in  my  mind  as  to 
the  true  construction  of  the  Act  of  Parliament,  I 
say  that  the  Attorney- General  and  the  lelators 
are  entitled  to  the  injunction  which  they  ask.  If 
I  entertained  any  doubt,  then  I  should  accede  so 
far  to  the  Solicitor-General's  argument  as  to  say 
that  in  a  matter  of  this  importance,  and  which  can 
only  be  properly  and  conclusively  determined  at 
the  bearing,  it  is  right  that  in  the  mean  time  there 
should  be  no  such  destructive  operations  performed 
as  if  I  did  not  grant  the  injunction  the  railway  com- 
pany would  be  at  liberty  to  engage  in.  There  will, 
therfore,  be  an  injunction  restraining  the  company 
from  stopping  up  Sun-street  or  interfering  with 
the  public  traffic  through  the  same  street,  otherwise 
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than  they  are  by  law  entitled  to  do  for  temporary 
purposes. 

Solicitor  for  the  Commissioners  of  Sewcra, 
jL  J.  Baylig. 

Solicitors  for  the  defendants,  Tl'.  H.  Shaio. 


Saturday,  Jan.  13. 

Re  Lady  Amheksts  Will. 

Will  —  Letjary  —  Furfelture   rlaiiae  —  Petition  for 

liquidafi'm — Fui/Kifiire. 
A  leynry  teas  htqueafhed  to  trustees  upon  trust    to 
pay  the  income  to  F.  B.  C./or  life,  with  rmnaindi'r 
to  his  children,  with  a  proviso,  thai  if  the  said  F, 
B.  C.  should  "  at  any  time  .  .  ,  assign  over,  as- 
sure, mi>rtyafje,or  in  any  manner  encumber,  or  by 
any  instrument  in  ivritiny,  parol  agreement,  or 
otherwise  howsoever, paii  from."  the  income  of  the 
trust  fund,  "  or  any  part  thereof,  until  the  same 
■    are  actually  due,  upon  any  pretence  or  in   any 
manner  whatsoever,    then  his  interest  in  the  same 
shoahl  cease,  and  the  fund  go  over  as  if  he  were 
actually  dead. 
Held  that  by  presenting  a  petition  for  liquidation 
under  the  ^trovisions  of  the  Bankruptcy  Act  1869, 
F.  B.  C.  had  incurred  a  forfeiture  of  his   life 
estate. 
Elizabeth  Last  Akherst,  by  her  will,  dated  the 
i:?th  March  1827,  bequeathed  a  sum  of  lO.OOOi. 
Consols  to  trustees,  irt  ti-ust  for  Ferdinand  Byron 
Ciiry  for  life,  with  remainder  to  his  children,  as 
lie  should  by  deed  or  will  appoint.    The  will  then 
contained  the  following  proviso : — 

Provided  and  m;  will  U,  that  in  ca^e  the  raid  Ferdi- 
nand Byron  Car;  ^all  at  any  time  darin|r  his  life  assifpi 
over,  assnrc,  mortgage,  or  in  any  manner  encumber,  or 
by  any  instrument  in  writing,  parol  agreement,  or  other- 
wira  howBoevcr,  part  from  the  dividends  and  annual  pro- 
duce of  the  said  trust  moneys,  stacks,  funds,  and  secu- 
rities hereby  declared  to  be  in  trust  for  him,  or  any  part 
"thereof,  until  the  same  are  actually  due,  upon  any 
pretence  or  in  any  manner  whatsoever,  then  and  in  snon 
case  the  right  and  interest  of  and  in  the  dividends  and 
annual  produce  of  the  said  trust  moneys,  stocks,  funds, 
and  securities  of  the  said  Ferdinand  Byron  Cary,  so 
doing,  or  permitting,  or  suffering  to  be  done,  any  auoh 
act  or  thing  as  aforesaid,  shall  cease  and  determine  to  all 
intents  and  pnrpoaes  in  such  and  the  same  manner  as  if 
the  said  Ferdinand  Byron  Cary  was  actually  dead. 

Tho  testatrix  died  on  the  22nd  May  1830.  By 
virtue  of  four  deeds  of  appointment,  P.  B.  Cary 
.appointed  to  his  son,  Byron  Plantaganet  Cary,  the 
whole  sum  of  10,000?.  Consols.  On  the  17th  Nov. 
1870,  JT.  B.  Cary  filed  a  petition  for  liquidation  in 
the  County  Court  at  Exeter,  under  the  provisions 
of  the  Bankruptcy  Act  1869.  Subsequently,  at  a 
meeting  of  creditors,  it  was  resolved  that  P.  B. 
■Cary's  affairs  should  be  liquidated  by  arrange- 
ment and  not  in  bankruptcy,  and  a  trustee  Was 
appointed  without  a  committee  of  inspection. 

The  trustees  of  the  will  having  paid  the  fund 
into  coui*t,  B.  P.  Cary  now  petitioned  that  it  might 
lie  paid  to  him,  alleging  that  he  was  entitled  thereto 
in  consequence  of  the  petiton  for  liquidation  caus- 
ing a  fbrleiture  under  the  proviso  in  the  will  of  the 
testatrix. 

This  petition  was  opposed  by  the  creditors  of 
r.  B.  Cary. 

Do  GoK,  Q.  C.  and  Wcirmlngton,  in  support  of 
the  petition,  having  stated  the  facts,  were  stopped 
bj  tne  court. 

W.  Pearson,  for  the  creditors'  trustee,  contended 


that  to  cause  a  forfeiture  the  act  must  be  siinilar 
to  those  referred  to  in  tlie  will,  and  that  presenting 
a  petition  for  liquidation  was  not  such  an  act  iisi 
was  referred  to  in  the  proviso : 

Lear  v.  Leagett,  2  Sim.  479,  on  appeal :  1  Bos.  k  Hyl. 

690; 
Pym  V.  Loclcyer,  12  Sim.  394 ; 
Roch/ord  v.  Haehman,  9  Hare,  475; 
Gfroham  v.  Lee,  23  B«av.  388. 

Gardiner  appeared  for  the  trustees  of  the  wilL 

The  YicB-CuANCELLOR  said :  I  am  of  opinion  tluit 
a  forfeiture  has  taken  place.  The  act  of  presenting 
a  petition  for  liquidation  was  such  an  ahenation  uf 
his  interest  as  was  provided  against  by  the  words 
of  the  will.  The  moment,  therefore,  the  petition 
was  presented,  F.  B.  Cary  parted  with  his  mtereiit 
in  the  trust  fund,  and  a  forfeiture  was  caased. 
There  will  be  an  order  as  prayed  by  the  petition. 
The  costs  to  come  out  of  the  fund. 

Solicitor  for  the  petitioner,  John  Ytvrde,  agent 
for  Whidboiiie  and  Tozer,  Teigumoutb. 

Solicitors  for  the  respondents,  Terrell  and  Cham- 
berlain, agents  for  Terrell  and  Petherick,  Exeter. 

Sohcitors  for  the  truatees,  Frere,  ChohneUy, 
Forster,  and  Frere. 


Thursday,  Jan.  18. 
Ltcett  v.  Tub  Stafford  asd  Uttoxetbe  Raibwat 

COMPAKV. 

Baihcay  company — Unpaid  landoicuer — 
Enforcing  lijin. 
Where  a  landowner  seeks  to  enforce  his  lien  for 
nn paid  purchase  money  against  a  railway  com- 
pany, the  court  will  order  a  sale  of  the  laud, 
but  will  not  grant  an  injunction  to  rertriuii  the 
co'ntjpany  from  running  trains  over  the  laml. 
Munus  V.  The  Isle  of  Wight  Railway  Compaij 
(23  L.  T.  Bep.  N.  S.  96;  L.  Be^u  5  Ch.  4U) 
followed. 
Tuis  was  a  motion  on  behalf  of  the  plaintiff  to 
enforce  the  lien  to  which'  he  had  been  declared 
entitled  by  a  decree  made  on  the  23rd  June  1871. 
In  June  1865,  the  railway  company  entered  into 
an  agreement  with  the  plaintiff  for  the  purchase 
of  certain  lands  which  tney  required  for  the  par- 
poses  of  their  undertaking,  and  in  the  month  of 
August  following  they  entered  into  possession  of 
them.  In  Aug.  1866,  an  arrangement  was  entered 
into  between  the  plaintiff  and  the  company, 
whereby  it  was  agreed  that  on  payment  by  the 
company  of  interest  on  the  purchase  money  the 
plaintiff  shonldgivc  the  company  time  to  complete 
the  purchase.  The  company  luul  not,  however,  paid 
any  interest  to  the  plamtin  since  March  1807,  nor 
had  they  paid  the  purchase  money ;  in  consequence 
of  which  the  plaintiff,  in  Jan.  1870,  filed  abUl  against 
the  company  for  specific  performance  of  the  agree- 
ment of  June  1865,  and  in  June  1871  obtained  a  de- 
cree for  specific  jierformance,  for  an  account  of  what 
was  due  to  him  for  principal  and  interest,  and 
payment  tho-eof  by  the  company  within  three 
mouths  after  the  date  of  the  cbief  clerk's  certifi- 
cate, and  upon  payment  of  the  amount  the  plaintiff 
to  execute  a  proper  conveyance  to  the  company, 
and  to  deliver  all  deeds  and  writing^  relating  to 
the  proj)erty  to  the  company,  and  the  company  to 
pay  the  costs  of  the  suit,  with  a  declaration  that 
the  plaintiff  was  entitled  to  a  lien  on  the  land  in 
respect  of  the  purchase  money,  interest,  and  o08t», 
and  in  case  of  default  in  payment,  the  pbuntiir  to 
have  liberty  to  apply  to  enforce  hiy  lien. 
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The  company  uot  having  paid  the  amount  found 
doe  to  the  plaintiff  by  the  chief  clerk's  certificate, 
the  plaintiff  now  moved  to  enforce  his  lien  by  a 
sale  of  the  land,  and  for  an  injunction  restraining 
the  company  from  running  trains  or  engines  over 
the  land  until  the  sale. 
FUelier,  in  support  of  the  motion,  referred  to 
Earl  of  8t.  Qermamy.  The  Cryftal  Palace  and  South 
London  Junction  Railway  Company,  24  L.  T.  Bep. 
N.  S.  288  ;  L.  Bep.  11  Eq.  5«8; 
Ifuniw  T.  Isle  of  Wight  Railway  Company,  L.  Bep. 
8  Eq.  653,  the  decree  in  which  had  been  Taried  on 
appeal  23  L.  T.  Bep.  N.  S.  96 ;  L.  Bep.  5  Ch.  414. 
The  company  did  not  appear. 
Tne  Vice-Chan&eixdr  made  the  order  for  the 
sale  of  the  land,  with  leave  to  the  plaintiff  to  bid 
at  such  saif!,  but  following  the  decision  of  Giffhrd, 
L.J.,  in  Manns  t.  The  Isle  of  Wight  Hallway  Com- 
panij  (23  L.  T.  Hop.  N.  S.  96),  refused  to  grant  an 
injunction  to  restrain  the  company  from  running 
trains  ovei-  the  lauds. 
Solicitors  for  the  pUvintiff,  White  and  Sous. 


Common  3^h)  Courts. 


OOUST  OF  QITESirS  BEVCX. 

Beported  bj  J.  Shokit  and  H.  W.  HcKixus,  Esqrs., 
Borristen-at-law. 

WeJiieidaii,  Xoa.  22,  1871. 

Bailet  v.  Finch. 

Set-off — Executor    rceiduanj    legatee  —  Equitable 

claim — Bauhruvit. 
Defendant  leas  left  executor  and  residuary  legatee 
of  Mrs.  A.,  who  died  in  1869,  leaving  a  balance 
of  6001.  i»  the  hands  of  H.  and  H.,  a  banJcing 
Jinn,  whi^h  balance  was  at  mice  transferred  to  an 
account  headed  ioith  the  name  of  the  defendant, 
as  "  executor  of  the  late  Mrs.  A.  The  defendant 
drew  several  cheques  oti  this  account,  and  also 
j>aid  in  several  sums  of  money  to  the  same  ac- 
count, before  the  banhing  firm  became  bankrupt 
in  July  1870,  at  which  tiine  there  was  a  balance 
in  the  defendant's  favour  of  over  5001.  At  the 
date  of  the  bankruptcy,  the  defeiidant  had  paid 
several  legacies,  bik  had  not  specficially  provided 
for  all,  nor  for  an  annuity  charged  on  tlie  real 
and  personal  estate  of  Mrs.  A.  After  all  bequeMs 
had  oe«n  provided  for,  there  would  have  remained 
in  the  hands  of  defendant  a  surplus  of  1900J.,  to 
toiiich  he  tvas  entitled  as  residuary  legatee.  The 
defeudoMt  having  overdravin  his  men  private  ac- 
count at  the  time  of  the  bankruptcy,  an  action 
W(ts  brought  against  him  by  the  trustee  of  the 
bankrupt's  estate  to  recover  the  amutunt  so  over- 
drawn. 
Held,  that  the  d^endant  was  enttiled  to  set-off 
against  this  claim  the  balance  standing  in  his 
favour  on  the  executorship  account  at  the  date  of 
the  bankrtiptcy. 
This  was  an  action  brought  by  the  plaintiff,  as 
trustee  of  the  estate  of  R.  A.  Kemson  and  B. 
Kerrison,  bankrupts,  for  money  lent  by  the  bank- 
rupts to  the  defendant,  and  interest.' 

The  defendant  pleaded  first,  never  indebted; 
secondly,  payment;  thirdly,  set-ofE  for  money 
lent,  money  had  and  received  and  on  accounts 
atated. 

lite  plaintiff  joined  issue  on  the  defendant's 
pleas. 


The  cause  was  tried  before  Kelly,  C.B.,  at  the 
Norfolk  Spring  Assizes  1871,  when  certain  facts 
were  agreed  upon,  and  a  verdict  was  taken  by- 
consent  for  the  plaintiff  for  the  sum  of  292Z.17s.  llrf.. 
leave  being  reserved  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  the  court  to  be  at  liberty 
to  draw  inferences  of  fact  if  necessary. 

The  facts  as  ag^reed  upon  were  these :  Tho 
plaintiff  is  the  trustee  under  tho  bankruptcy  oT 
the  persons  named  in  the  declaration,  being  the 
banking  firm  of  Harveys  and  Hndaous,  of  Nor- 
wich, who  stopped  payment  on  the  16th  July  187*>. 
A  petition  was  presented  on  the  same  day,  and, 
they  were  adjudged  bankrupts  on  the  22nd  July. 

The  defendant  was  a  customer  of  the  bank,, 
having  three  several  accounts,  two  of  which  he 
had  overdrawn,  there  being  a  balance  in  his  favour- 
on  the  other.  On  the  aggregate  of  the  three- 
accounts  there  was,  at  the  time  of  the  stoppage^ 
a  balance  against  him  of  2852.  10s.  lid.,  and  tit& 
plaintiff,  as  trustee  under  the  bankruptcy, 
sought  to  recover  this  balance,  and  interest,, 
amounting  together  to  2921.  17s.  lid. 

The  defcndcoit  claimed  a  balance  or  set-off  in  Ins. 
favour  under  the  following  circumstances. 

A  Mrs.  Alexander,  a  customer  of  the  bank,  died 
on  the  1st  Dec.  1869,  leaving  the  defendant  sole- 
executor  of  her  will,  and  also  sole  residuary 
legatee.  At  her  death  there  was  a  balance  stand- 
ing to  her  credit  of  654Z.  2».  9d. ;  and  the  defen- 
dant having  satisfied  the  bank  of  his  title  under 
the  will,  the  balance  was  at  once  transferred  from 
the  account  of  Mrs.  Alexander  to  an  acconnt 
headed  "  The  executor  of  the  late  Mrs.  Elizabeth 
Alexander,  Mr.  Jacob  Pinch,  in  account  with 
Messrs.  Harveys  and  Hudsons ;"  the  first  item  on 
the  credit  side  being,  "  1869,  Dec.  1.  Balance.. 
654?.  2s.  9«J." 

Between  Dec.  1869  and  the  stoppage  of  the 
bank  in  July  1870,  the  defendant  had  drawn 
several  cheques  on  the  account,  to  the  amount  of 
2171.  18s.  id.,  and  had  paid  into  the  aocount 
different  sums  to  the  amount  of  105J.  19».  Id.i. 
leaving,  with  51.  Os.  lOd.  interest,  a  balance  in  hia. 
favour  of  5471.  4».  Ad. 

T^e  win  of  Mrs.  Alexander  was  proved  on  the 
11th  June  1870,  and  the  personalty  was  sworn 
under  6000J.  There  were  certain  pecumary  lega- 
cies which  the  defendant  had  paid ;  but  there  was 
a  legacy  of  8001.  beqneart/hed  to  the  defendant  and 
another  person,  in  tmst  for  certain  parties,  and  an 
annuity  of  1001.  for  the  life  of  M.  A.  Lau^itoiv 
charged  cm  the  real  and  personal  estate ;  and  the  de- 
fendant had  not  specifically  provided  for  either  of' 
these  bequests  at  the  date  of  the  bankruptcy.  There 
were,  however,  in  his  hands,  other  personal  assets 
besides  the  balance  in  the  bonk ;  and,  after  pro- 
viding for  the  two  bequests  above  mentioned^ 
there  remained  a  surplus  of  1900Z.,  to  which  the- 
defendant  was  entitled  as  residuary  legatee. 

A  rule  nisi  having  been  obtained  to  enter  the 
verdict  tor  the  defendant,  ou  the  plea  of  set-off,  en 
tho  ground  that  the  facts  proved  that  plea, 

0  Malley,  Q.G.  and  Merewether  now  showed  cause 
against  tM  rule. — The  defendant  cannot  at  law,, 
set-off  a  balance  standing  to  his  credit  as  executor - 
against  a  debt  due  by  him  on  his  private  account. 
At  the  time  of  the  bankruptcy  of  the  bank,  the 
estate  of  the  testatrix  had  not  been  wound-up; 
there  were  certain  legacies  stfll  unpaid,  and  at  that, 
time,  therefore,  the  balance  staudmg  in  the  defen- 
dant's name  was  affected  with  a  tmst.    No  doubt.. 
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if  the  estate  of  the  testatrix  had  been  wonnd-up, 
the  defendant  would  have  had  a  surplus  as  resi- 
duary legatee  after  payment  of  the  le^cies,  but  it 
was  not  wound-up  at  the  time.  In  Bl»liop  v. 
Chmeh  (3  Atk.  6l»l),  Lord  Hardwickc  refused  to 
allow  an  executrix  who  was  also  residuary  legatee 
to  set-oS  a  bond  debt  due  to  the  testator  by  a 
person  who  had  become  bankrupt  against  a  debt 
due  to  the  bankrupt  by  the  executrix  m  her  private 
account ;  the  ground  of  the  refusal  being,  that  it 
would  be  necessary  to  take  an  account  in  order  to 
ascertain  whether  there  was  a  surplus  or  not. 
[Blackbuen,  J.— In  the  present  case  the  debt  set-off 
is  a  legal  one  due  to  the  defendant,  whilst  in  that 
case  it  was  a  debt  due  to  the  testator.]  So  in 
Fireman  v.  Lmnae  (9  Hare  109),  it  was  held  that 
an  executor  and  trustee  of  a  legacy,  who  was  also 
the  residuary  legatee,  and  had  become  a  creditor 
of  the  husband,  and  administrator  of  a  deceased 
legatee,  was  not,  in  the  absence  of  any  special 
agreement,  allowed  to  set-off  his  debt  against  the 
le^cy  to  which  the  husband  (having  survived  his 
wife,  the  legatee),  was,  as  such  administrator,  en- 
titled. The  Vice-Chancellor  (Turner),  said  that 
upon  examining  the  authorities,  it  will  be  found 
that,  except  under  special  circumstances,  courts  of 
equity  have  never  allowed  cross  demands  existing 
in  different  rights,  to  be  set  the  one  against  the 
other.  "  It  may  be  said,"  observed  his  Honour, 
"  that  in  the  present  case  the  admission  of  assets 
removes  many  of  those  inconveniences,"  to  which 
he  had  previously  referred,  "  but  surely  the  right 
cannot  depend  upon  the  amount  of  the  assets.  If 
the  rigjht  exists  where  the  assets  are  fully  sufficient, 
must  it  not  exist  to  the  extent  to  which  they  are 
sufiScient  P  The  inconveniences  too,  of  mixing  the 
demands  is  hardly  less  whether  the  assets  be  suffi- 
cient or  not ;  for  if  the  account  should  afterwards 
be  taken  with  the  residuary  legatee,  the  court  would 
be  driven  to  the  ascertainment  of  the  debt  due  to  the 
executor  from  the  legatee ;  and  although,  in  this 
particular  case,  the  executor  may  be  himself  the 
residuary  legatee,  I  cannot  see  how  the  right  can 
be  made  to  depend  on  that  fact.  The  same  state 
of  circumstances  existed  in  Medlicot  y.  Bmoee 
(1  Ves.  207),  where  Jane  Bowes  was,  as  I  have 
ascertained  from  the  registrar's  book,  the  executrix 
and  residuary  legatee  of  Dr.  Bowes  ;  but  the  court, 
navertheless,  refused  the  set-off,  and  acted  upon 
the  broad  general  rule,  that  there  was  no  right 
of  set-off  at  law  and  no  right  in  equity  before  the 
introduction  of  set-off  at  law."  [Buckbubn,  J. — 
There  was  no  set-off  at  lawin  that  case,  whereas  here 
there  is  a  seSoff  at  law.  The  bank  had  no  equity.] 
A  coyirt  of  equity  would  restrain  the  bank  from 
permitting  the  defendant  to  pay  his  own  private 
debt  out  of  the  trust  fund.  Ejs  vai-te  Kingston ;  Be 
Gross  (L.  Rep.  6  Ch.  App.  632 ;  24  L.  T.  Bep. 
N.  S.  198)  was  cited.  If  the  defendant  in  the  pre- 
sent case  had  died  intestate,  not  his  represen- 
tative, but  that  of  Mrs.  Alexander,  would  be 
entitled  to  sue  for  the  balance. 

BUiotl  T.  Kemp,  7  H.  &  W.  306 ;  and 

Farr  t.  Newman,  4  T.  Bep.  621, 
wepe  referred  to.  Pedder  v.  Tlie  Mayor,  &-c. 
of  Preston  (12  C.  B.,  N.  S.,  53-5),  relied  on  by 
the  other  side,  is  an  authority  in  favour  of 
the  plaintiff;  for  the  position  of  the  cor- 
poration, though  it  had  separate  accounts,  as 
corporation  municipal,  local  board  of  health,  and 
manager  of  public  baths  and  washhouses,  was 
listinguished  from  that  of  an  executor.    "The 


contention,"  said  Erie,  C.J.,  "  on  the  part  of  the 
plaintiff  has  been  that  the  corporation  municipal  ig 
as  distinct  from  the  other  two  oodies  as  the  jxisition 
and  rights  of  a  private  individual  are  separate  and 
distinct  from  his  position  and  his  rights  when  he 
fills  the  office  of  an  executor ;  or,  in  other  words, 
that  the  debts  are  due  in  different  rights,  and 
therefore  cannot  be  the  subject  of  set-off.  In 
point  of  law,  however,  it  is  quite  dear  that  the 
corporation  of  Preston  is  the  party  owing  the 
money  on  one  side,  and  the  party  to  whom  the 
money  is  due  on  the  other,  and,  therefore,  thoagh 
the  money  is  due  to  them  upon  different  accounts, 
it  may  be  set-off." 

Oale  y.  LutirtU,  1  T.  &  J.  180 ;  and 
Gray  y.  Johnston,  3  L.  Bep.  Enjr.  A  Ir.  App.  1, 
were  also  referred  to,  in  the  latter  of  which  cases 
Lord  Cairns  said  :  "  On  the  one  hand  it  would  be 
a  most  serious  matter  if  bankers  were  to  be  allowed, 
on  li|;ht  and  trifling  grounds — on  grounds  of  mere 
suspicion  or  curiosity — to  refuse  to  honour  a  cheque 
drawn  by  their  customer,  even  although  that 
customer  might  happen  to  be  an  administrator  or 
an  executor.  On  the  other  hand,  it  would  be 
eaually  of  serious  moment  if  bankers  were  to  be 
allowed  to  shelter  themselves  under  that  title,  and 
to  say  that  they  were  at  Uberty  to  become  parties 
or  privies  to  a  breach  of  trust  committed  with 
regard  to  trust  property,  and,  looking  to  their 
position  as  bankers  merely,  to  insist  that  thej 
were  entitled  to  pay  away  money  which  constituted 
a  part  of  t.nst  property  at  a  time  when  they  knew 
it  was  going  to  be  misapplied,  and  for  the  purpose 
of  its  being  so  misappliea." 

Field,  Q.C.  and  Btdtver,  Q.C.,  in  support  of  the 
rule. — The  balance  having  been  transferred  to  the 
account  of  the  defendant,  who  drew  out  and  paid  in 
sums  to  his  own  account,  the   money  cannot  be 
said  to  have  been  due  by  the  bank  to  him  as  exe- 
cutor.   For  refusing  to  honour  his  cheques  the 
defendant    must    have    sued     in    his    person^ 
capacity,    and   for    overdrawing   his  account  tbc 
action  must  have  been  against  him  in  the  same 
capacity ;  so    that    there  was  a  right    of   set-off 
under  2  Geo.  2  c.  22.    If  a  court  of  equity  had 
been  applied  to,  it  would  not  have  interfered,  for 
there  being  sufficient  funds  to  pay  the  legacies,  no 
legatee  could  be  prejudiced  by  the  defendant  treat- 
ing   the  money    as    his    own.     Story's    Eaoity 
Jurisprude"ce,  sect.  1436,  was  referred  to,  wnere 
it  is  said,  "  Indeed,  a  set-off  is  ordinarily  allowed  in 
equity  only  where  the  party  seeking  the  benefit  of 
it  can  show  some  equitable  ground  for  being  pro- 
tected ag^nst  his  adversary's  demand ;  the  mere 
existence  of  cross  demands  is  not  sufficient    A 
fortiori  a  court  of  eouity  will  not  interfere,  on  the 
ground  of  an  equitable  set-off,  to  prevent  the  ^arty 
from  recovering  a  sum  awarded  to  him  for  damages 
for  a  breach  ol  contract,  merely  because  there  is 
an  unsettled  account  between  him  and  the  other 
party   in    respect    to    dealings    arising    out   of 
the   same  contract."    In  point  of  law,  all  the 
accounts  in  thepresent  case  formed  one  account. 
In  Forster  v.   Wilson  and  another  (12  M.  4  W. 
191),  the  defendants  being   indebted  for  money 
advanced   by   them   on    their    banking   account 
by    their    bankers,   who    subsequently    became 
bankrupti   received    from    their    customers,  on 
the    day   on   which    the    bank    stopped   pay* 
ment,  and    on   the    day  following,  but  witnoat 
notice  of  an  act  of  bankruptcy,  certain  5i.  notes  of 
theirs  payable  to  bearer  on  demand,  in  part  payment 
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of  antecedent  debts,  on  the  condition  that  they 
were  to  debit  themselves  with  eo  much  only  as 
they  should  receive  from  the  assignees  for  such 
notes ;  and  they  also  received,  during  the  same 
period,  other  6J.  notes  of  the  baiik,  for  which  they 
were  to  pay  only  so  much  as  they  should  receive 
fix>m  the  assignees  for  such  notes.  An  action 
having  been  broiight  by  the  assignees  of  the 
bankrupts  against  the  defendants  for  money  lent  by 
the  banErupts  before  their  bankruptcy,  it  was  held 
that  the  defendants  had  a  beneficial  interest  in  the. 
first-mentioned  class  of  notes,  and  were  therefore' 
entitled  to  set  them  off,  though  not  in  the  latter 
class.  Parke,  B.,  after  stating  that  the  court  hod 
some  doubt  whether  they  ought  to  decide  that  the 
notes  were  held  by  the  aefendants  as  trustees  for 
their  debtors  or  not,  proceeded  :  "  We  now  think, 
however,  that  they  were  not.  The  case  states  that 
they  were  handed  over  in  payment  of  antecedent 
debts,  and,  if  so,  they  became  the  property  of  the 
defendants,  and  the  whole  beneficial  interest 
passed  in  the  first  instance  to  them ;  but  then  it 
It  said  that  they  were  given  on  a  condition  that 
the  defendants  were  to  debit  themselves  with  so 
much  only  as  they  should  receive  from  the 
assignees.  Does  this  mean  that  they  were  to  be 
held  for  the  debtors  until  the  amount  of  the 
dividend  should  be  ascertained,  and  not  put  to  the 
credit  of  the  account  till  then  P  or  does  it  mean 
merely  to  exclude  the  presumption  that  the  de- 
fendants took  them  for  their  full  value,  and  to 
express  what  the  law  would  have  implied,  if  they 
had  taken  them  to  account  simply,  and  had  duly 
presented  them  to  the  bank  for  payment?  We 
think  the  latter  was  the  true  meaning  of  the 
parties,  and,  consequently,  that  the  defendants 
nad  a  right  of  set-off  on  those  notes."  Bodenham  v. 
HoBkms  (2  De  G.  M.  &  G.,  903),  was  also  referred 
to.  [Mellor,  J.  referred  to  "  Chitty  on  Con- 
tracts," 9th  edit.,  pp.  789-790.] 

CocKBUBN,  C.J. — I  am  of  opinion  that  this  rule 
must  be  made  absolute.  The  plaintiff,  as  trustee 
of  Hudsons  and  Harvey's  bank,  at  Norwich,  they 
having  become  bankrupts,  brings  this  action 
against  the  defendant  to  recover  the  balance  due 
from  the  defendant  upon  three  accounts  which  he 
kept  with  the  bank  in  his  private  and  personal 
capacity,  and  there  can  be  no  doubt  that  upon 
those  three  accounts,  there  being  upon  one  a 
balance  in  his  favour  and  on  the  other  two  a 
balance  against  him,  there  was  upon  the  whole  a 
balance  against  him,  which  is  now  sought  to  be 
recovered.  The  question  is  whether  the  defen- 
dant can  set  off  against  this  demand  a  balance 
which  stands  to  his  credit  upon  an  account  opened 
by  him  at  the  bank  as  executor  of  a  person  deceased, 
named  Alexander.  We  are  of  opinion  that  he  is 
entitled  to  set  off  the  balance  standing  to  his 
credit  upon  the  executorship  account.  There  can 
be  no  doubt  that  in  point  of  law  the  estate,  whether 
in  effects  or  money,  of  the  deceased  testatrix  passed 
to  the  defendant  as  her  executor ;  and  although  it 
may  be  for  his  convenience  to  open  an  account  in 
his  own  name  as  executor  instead  of  in  his  own 
name  as  a  private  customer,  the  whole  effect  of 
that  is,  I  apprehend,  to  affect  the  bank  with  the 
knowledge  of  the  character  in  which  he  holds  the 
money.  Therefore,  if  there  were  persons  bene- 
ficiallT  interested  in  that  fund  the  bank  mi^ht 
be  Uaole  to  be  restrained,  by  proceedings  in  equity, 
from  dealing  with  the  fund  as  if  it  were  one  m 
which  their  customer,  the  defendant,  was  bene- 


ficially interested  absolutely  without  reference  to 
any  trust  or  beneficial  interest  to  which  it  was 
subject.  But  as  between  the  bank  and  him,  I  take 
it  that  the  position  of  his  counsel  is  perfectly  im- 
pregnable, that  he  might  recover  the  money  so 
placed  in  their  hands,  although  it  was  in  form  an 
executorship  account,  upon  an  ordinary  money 
count,  without  any  reference  to  his  character  as 
executor.  But  if  there  were  any  parties  benefi- 
cially interested  it  mi^t  be  that  the  bank  would 
bo  entitled  to  say,  "Those  persons  having  an 
interest  in  the  fund,  we  should  be  restrained  oy  a 
court  of  equity  from  dealing  with  that  fund  as 
though  it  were  yours  absolutely  and  exclusively, 
and  therefore  you  would  not  be  entitled  to  set 
that  balance  on  against  the  private  debt  which 
you  owe  to  us  in  your  personal  capacity."  It 
might  very  well  be  that  if  in  the  p»«sent  case  there 
had  been  any  persons  so  beneficially  interested  the 
bank  might  nave  ground  for  denying  the  right  of 
the  defendant  to  set  off  the  debt  due  to  him  from 
the  bank  on  this  executorship  account;  but  it 
appears  perfectly  clear,  and  it  is  an  admitted 
fact  in  the  case  that  upon  the  statement 
of  the  executorship  accounts  there  is  no 
one  who  can  have,  in  any  possible  view  of 
the  case,  either  at  law  or  in  equity,  any  claim 
upon  this  fund.  The  estate  of  the  testatrix  is 
amply  sufiicieut  to  satisfy  all  the  claims  on  the 
executor  with  respect  to  the  requirements  of  the 
will,  and  to  leave  a  large  residuary  fund  in  his 
hands.  Therefore,  as  to  the  fund  in  the  hands  of 
the  bank  upon  this  executorship  account,  we  must 
take  it  as  a  clear  and  admitted  fact  that  the  defen- 
dant was  entitled  to  it  as  the  residuary  legatee 
under  the  will.  He  had  other  means  of  satis^'ing, 
and  out  of  those  other  means  would  have  satisfied, 
all  that  anybody  liad  a  right  to  claim  to  have  under 
the  will.  This  fund,  therefore,  is  one  in  which  he, 
and  he  alone,  was  beneficially  interested,  and  there 
is  no  equity  whatever  to  be  put  in  force  in  respect 
of  it.  It  stood  divested  of  all  equitable  claims  upon 
it.  It  stood  simply  as  money  of  the  deceased  which 
passed  into  the  hands  of  the  executor  and  had 
become  the  property  of  him  as  an  individual.  It 
seems  to  me,  therefore,  that  the  bank  would  have 
had  no  answer  to  an  action  brought  by  the  defen- 
dant to  recover  this  fund  which  he  had  deposited 
with  them,  which,  as  the  executor  of  the  de- 
ceased, had  become  his,  subject  to  the  equitable 
rights  which  legatees  or  other  persons  nught  be 
able  to  enforce  against  him.  It  therefore  follows 
that  he  can  set  it  off  against  the  claim  made  by 
them  upon  the  other  accounts  which  he  had 
opened  with  them  onder  the  other  heads  of 
account.  It  seems  to  me,  therefore,  to  follow  from 
this  state  of  things  that  the  defendant  wonld  have 
been  entitled  to  recover  this  sum  from  the  bank  if 
they  had  not  become  bankrupt.  Therefore  he  is 
still  entitled  to  set  it  off  against  the  claim  made  by 
the  trustee  against  him. 

Blickburn,  J. — I  am  of  the  same  opinion.  As 
it  is  a  question  between  the  trustees  in  bankruptcy 
and  another  person,  the  whole  matter  must  depend 
upon  what  the  facts  were  at  the  time  of  the  bank- 
ruptcy; and  though  the  evidence  necessary  to 
ascertain  those  facts  has  been  given  since  the 
bankruptcy,  what  we  have  to  look  to  is.  What  were 
the  facts  at  the  time  of  the  bankruptcy?  and 
the  rights  of  the  parties  must  be  regulated 
by  what  those  facts  were.  It  appears  that 
at  that  time  Mr.  Finch,  the  defendant,  nad  an  ac- 
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count  witU  the  bank,  or  rather  seveml  accounts, 
which,  for  convenience,  he  had  called  by  different 
names.  It  matters  not  what  they  were ;  he  had 
for  convenience  three  accounts.  There  is  no  doubt 
whatever  that  as  between  him  and  the  bank  those 
three  accounts  all  formed  in  reality  one  account, 
and  that  a  debt  was  owing  by  him  to  the  bank  upon 
those  three  accounts,  being  the  balance  of  the 
whole  three  taken  together.  That  would  have 
been  independent  of  any  question  of  set-oft  and 
mutual  credit  between  them.  Now,  that  being  the 
case,  several  months  before  the  bankruptcy  took 
place  the  defendant  became  executor  of  a  Mrs. 
Alexander.  At  her  death  Mrs.  Alexander  had  in 
the  bank  a  balance  of  654Z.  2s.  9d.  owing  to 
her.  We  have  first  to  consider  what  hap- 
pened then,  and  what  was  the  legal  effect 
of  it.  Mr.  Finch  then  called  on  the  bank 
to  open  an  account  with  him,  which  is 
lieadea,  "Executor  of  the  late  Mrs.  Alexander 
in  account  with  Mcssrn.  Hud:<ous  and  Hai-vey — 
Mr.  Jacob  Finch."  The  account  was  opened  in 
that  way,  and  the  firat  item  of  tlie  accouut  was 
that  this  balance  was  traiiFferred  to  the  credit  of 
Mr.  Finch  from  the  testator's  account,  which  was 
now  closed.  That  was  to  all  intents  and  pui-poscs 
a  payment  of  the  debt  which  they  owed  to  the 
testatrix,  and  would  amount  to  a  loan  of  that  sum 
of  6541.  by  Mr.  Finch  to  the  bank.  It  matters  not 
that  the  money  was  the  same,  as  far  as  that  goes. 
That  account  was  opened  ui  his  own  name,  that  of 
Mr.  Jacob  Finch,  and  if  that  account  had  been 
overdrawn  an  action  would  have  lain  against  Mr. 
Finch,  not  as  executor,  but  against  him  person- 
ally. It  was  a  personal  contract  between  him  and 
the  bank.  It  was  in  December  that  the  balance 
was  transferred,  and  that  was  the  legal  effect  of 
the  transfer.  This  account  was  operated  upon 
darinff  the  seven  months  from  December  till 
the  bankruptcy  by  the  defendant  paying  in 
sums  amounting  to  105?.  on  one  side,  and 
drawing  out  on  the  other  more  than  200L, 
so  that  the  balance  on  that  account  at  the 
time  the  bankruptcy  took  place  was  5471.  4».  M. 
Now  the  fact  that  the  defendant  had  opened  it  in 
the  books  as  an  executor's  account  did  not  operate 
St  all  in  preventing  it  being  Mr.  Finch's  private 
account,  and  the  amount  of  it  a  debt,  as  money 
lent  by  Mr.  Finch  to  them.  But  it  did  operate  as 
notice  to  them,  as  a  statement  to  the  bank  that, 
"  this  account  which  I  am  opening  is  not  my  own 
unlimited  propertr,  but  it  is  money  which  belongs 
to  the  estate  which  I  am  administering  as  execu- 
tor. Consequently  there  may  be  persons  who 
have  equitable  claims  upon  it.'  The  bank  would 
have  been  bound  by  any  equity  which  did  exist,  of 
which  they  had  notice  at  the  time  the  bank 
became  bankrupt.  Supposing  the  bankruptcy 
bad  not  intervened;  supposing  the  bank  had  con- 
tinued sxijtcm,  if  the  bank  baa  sued  the  defendant 
for  the  buance  on  the  three  private  accounts,  there 
would  have  been  at  law  a  complete  answer  on  his 
port.  I  do  not  know  that  it  would  have  been 
necessary  to  have  recourse  to  a  statutory  set-off, 
because,  as  there  were  four  different  accounts 
opened  by  one  and  the  same  person,  with  one 
and  the  same  bank,  the  facts  would  show 
that,  striking  the  balance  of  the  whole  of  them, 
there  was  no  debt  at  law  due  from  Mr.  Finch  to 
the  bank.  But  I  think  it  is  clear  that  if  the  bank 
had  sued  Mr.  Finch,  and  he  had  set  up  this  defence 
■d  said,  "  This  547/.  shall  be  applied  so  as  to  pre- 


vent my  being  obliged  to  pay  you  money,  and  yoo 
shall  pay  yourselves  out  of  it,  or  if  the  bank  had 
endeavoured  to  pay  themselves  out  of  it,  which 
would  be  the  more  likely  case  in  the  possible 
event  of  Mr.  Finch  being  insolvent,  then  I  uke 
it,  in  either  case,  any  person  who  had  a  beneficial 
interest  in  the  testatrix's  estate  might  have  inter- 
vened and  said,  "  I'he  bank  had  notice  that  this 
was  a  trust  fund,  I  have  a  right  to  call  upon  a 
court  of  equity  to  interfere  to  pi-event  my  money 
being  taken  to  pay  Mr.  Finch's  private  debt ;"  and, 
as  fkr  as  his  interest  went,  but  no  further,  I  think 
he  would  have  had  a  rieht  to  say  this.  In  the 
case  o{  Ex  parte  Kiitgeton  (Ii.  Rep.  6  Ch.  App.632), 
a  separate  account  had  been  opened  under  the 
head  of  "  Police  Account,"  and  the  balance  upon 
that  stood  at  about  '26092.  in  favour  of  Mr.  Gross  at 
the  time  he  became  bankrupt.  It  was  proved  that 
Mr.  Gross  was  indebted  to  the  county  on  this  police 
account  to  the  amount  of  24331.,  an  amount  some- 
what less  than  the  balance  standing  to  his  credit  on 
the  policy  account,  between  100/.  and  200Z.  less.  The 
order  of  the  Lords  Justices  on  the  contested  point 
was,  that  there  being  notice  given  that  this 
account  was  police  account,  there  was  notice  that 
the  county  bad  a  beneficial  interest ;  and  it  was 
against  equity  to  let  the  bank  set  up  this  claim 
to  hold  this,  so  as  to  pay  off  the  private  debt  of 
Mr.  Gross  to  them  with  county  money.  Tberefbi«, 
as  far  as  the  24331.,  the  order  of  the  Lords  Jas- 
tices  on  appeal  was  that  that  sum  should  not  be 
set-off,  and  that  the  county  must  have  it ;  but  as  to 
the  surplus,  the  lOOL  od(d,  though  that  does  not 
appear  distinctly  from  the  report,  the  order  wm 
that  the  bank  was  entitled  to  that  surplus.  The 
decision,  therefore  was,  that  as  far  as  the  bene- 
ficial interest  was  not  in  the  bankrupt,  the  people 
in  whom  the  beneficial  interest  really  was,  viz.,  the 
county,  bad  an  equity  to  interpose  and  prevent  » 
set  off ;  but  as  regards  the  surplus  there  was  no 
such  equity,  and  the  bank  had  a  right  to  take  the 
surplus.  I'he  same  would  be  the  case  here. 
Here  the  facts  at  the  time  of  the  bankraptcj, 
though  ascertained  subsequently,  arc  that  the  per- 
sonal estate  amounted  to  something  like  6000/., 
and  that  the  whole  of  the  outstanding  matters  not 
yet  settled  were  a  legacy  of  8001.  aim  an  annnity 
of  100/.  a  year ;  and  that  the  funds  in  the  hands  of 
the  defendant  were  sufiicicnt  to  meot  these  two 
charges  and  leave  litOO/.  of  a  residue.  Conse- 
quently the  defendant,  who  was  residnaiy  legatee, 
really  had  a  suiplus  beneficial  interest,  >  very  oon- 
siderable  one,  after  he  had  provided  for  both  those 
bequests.  It  is  quite  true  that  the  legatee  and 
the  annuitant  both  Imd  an  equitable  lien  over  this 
money  in  the  bank  as  well  as  over  the  other  aserts 
which  were  not  in  the  bank.  I  am  inclined  to 
tliiuk  that  there  would  be  an  equity  on  the  part  of 
the  defendant  to  compel  the  legatees  who  had  » 
lien  over  both  of  those  funds  to  pay  themselves 
out  of  the  money  as  to  which  tkere  wore  no  pro- 
ceedings— out  of  the  pure  and  sinwle  monejT, 
and  to  leave  the  other  quite  nntoncheo.  Whether 
there  was  such  an  equity  or  not  to  compel  them  to 
do  it,  it  is  perfectly  plain  it  would  bo  greatly  fif 
their  benefit  to  be  paid  in  full,  instead  of  faBvine 
a  more  claim  to  so  many  shillings  in  the  ponnd 
as  dividend;  and  it  is  quite  dear  to  me  that 
they  would  take  tbat  course.  Then,  if  that  be 
so,  the  amount  that  renuuned  in  the  bank  was 
substantially  aud  completely  the  property,  bene- 
ficially in  equity,  of  the  defendant,  Mr.  Finch; 
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and  if  the  parties  had  remained  sui  juris,  there 
■woald  be  no  equity  to  interfere  to  prevent 
his  relying  upon  the  legal  right  he  had  to  consider 
this  as  part  of  one  debt  with  the  other  matters, 
and,  so  to  say,  he  was  not  indebted  at  all.  Or 
possibly  the  way  in  which  it  would  shape  itself 
would  be  to  rely  upon  the  Statutes  of  Set-otf,  and  to 
say  these  arc  cross  debts  set  one  against  the  other, 
there  being  no  equity  to  interfere  with  the  defen- 
dant's legal  interest.  Then  comes  the  question 
whether  the  fact  of  the  bamkroptcy  having  inter- 
vened made  a  difference.  The  rule  of  mutual 
credit,  in  my  opinion,  is  not  at  all  dependent  upon 
the  statute  of  set-off.  There  is  a  learned  account 
of  it  in  Mr.  Christian's  book  on  Bankruptcy  (vol.  1, 
pp.  4*t9,  500,  2nd  edit.),  in  which  he  makes  out, 
according  to  his  view,  that  as  early  as  the  time  of 
Elizabeth  this  rule  was  adopted,  and  where  an 
oi-der  was  made  under  the  statute  of  James  I., 
assigning  a  debt  to  assignees,  an  account  would 
be  previously  stated.  'I'hat  rule  having  been 
atlopted  as  early  as  under  the  statute  of  EUz. 
was  always  acted  upon.  I  have  an  impression 
that  I  have  somewhere  seen,  but  I  cannot  find  the 
reference,  a  very  early  order  in  Chancery  of  Lord 
Nottingham  to  that  effect.  At  all  events  Mr. 
Christian  cites  the  authority  of  Lord  Chief  Justice 
?sorth,  in  1(J75,  Quoted,  as  he  says,  by  Serjeant 
Goodinge.  "If  tnere  are  accounts  between  two 
merchants,  and  one  of  th^m  becomes  bankrupt, 
t!:c  course  is  not  to  make  the  other,  who  perhaps 
upon  stating  the  accounts  is  found  indebted  to 
the  bankrupt,  to  pay  tlie  whole  that  originally  was 
cntnisted  to  him,  and  to  put  him  for  the  recovery 
of  what  the  bankrupt  owes  him,  into  the  ssune  con- 
dition with  the  rest  of  the  creditors,  but  to  make 
him  pay  that  only  which  appears  due  to  the  bank- 
rupt on  the  foot  of  the  account ;  otherwise  it  will 
be  of  accounts  between  them  after  the  time  of  the 
other's  becoming  bankrupt,  if  any  such  were." 
That  was  in  1675.  Again,  in  another  case  quoted 
from  2  Vernon  :  "  In  the  case  of  a  bankrupt, 
adjudged  by  the  Lord  Chief  Justice  Hale  that 
where  there  were  dealings  on  account,  a  man 
should  not  be  charged  with  the  account  on  the 
credit  side,  and  be  put  to  come  in  as  a  creditor  for 
the  debts  owing  to  himself,  but  should  only  answer 
to  the  bankrupt's  estate  the  balance  of  the 
account :"  (Chapman  v.  Derby,  2  Ver.  117).  Now, 
those  two  cases  before  the  Bevolntion,  and  before 
there  had  ever  been  a  Statute  of  Set-off,  show  that 
at  that  time  that  most  equitable  principle  was 
adopted  that  the  cross  accounts  should  be  set-off 
one  against  the  other,  and  that  the  balance  only 
should  be  proved.  That  was  enacted  in  the 
statute  of  4  Anue,  c.  17,  s.  11.  It  was  continued 
afterwards  in  the  other  statutes,  and  is  continued 
now.  It  existed  long  before  there  was  a  Statute 
of  Set-off  at  all.  The  principle  was  stated  in 
Foreter  v.  Wihon  (12  M.  &  W.  204),  that  the 
court  in  settling  the  debts  of  a  bankrupt  would 
take  into  account  equitable  claims,  equity  as  well 
as  law.  It  would  be  positively  most  unjust  and 
quite  contrary  to  law  to  say  that  the  cross  debts 
which,  though  legally  due  between  the  same 
parties,  in  truth  belonged  to  different  persons, 
might  be  set-off  one  against  the  other.  Conse- 
quently where  the  whole  beneficial  interest  is  in 
another  person,  it  cannot  be  feet-off  to  the  mutual 
credit ;  one  <»nnot,  in  such  a  case,  be  set-off 
against  the  other.  And  though  it  is  true  that  a 
person  who  has  got  a  beneficial  interest  and  has 


not  yet  given  it  over  before  bankruptcy,  could  not 
afterwards  give  it  over,  yet  I  cannot  think  that 
the  doctrine  of  equitable  lien  could  be  carried 
to  such  a  monstrous  conclusion  as  that  in 
circumstances  like  the  present,  where  a  person 
has  an  equitable  lien  over  a  particular  fund 
and  does  not  in  the  sUghtest  degree  benefit  or  lose 
by  the  fund  being  paid  over  to  another^and  that 
other  who  has  got  the  legal  estate  wilinmve  the 
whole  benefit  or  the  whole  loss  according  as  it  be 
proved  or  not,  so  that  he  is  really  the  person  bene- 
ficially interested  in  the  fund, — I  cannot  think 
that  in  such  a  case  the  doctrine  should  be  carried 
to  the  extent  of  holding  that  the  existence  of  the 
equitable  lien  should  interfere  to  prevent  liis  being 
able  to  set-off  the  fund  against  a  debt  of  his  own. 
I  cannot  think  there  is  any  principle  which  goes 
so  far  as  to  say  that  the  tact  that  there  is  some 
person  who  has  an  equitable  lien  should  be  brought 
m  so  as  to  prevent  the  set-off.  The  cases  which 
have  been  referred  to  do  not  seem  to  mc  authorities 
to  that  extent,  and  it  seems  to  me  that  it  would  be 
clearly  against  principle.  Therefore,  I  come  to 
the  conclusion  as  to  this  money,  which,  at  the  time 
of  tlie  bMikruptcy,  was  legally  in  the  defendant, 
and  not  also  equitably  only  because  some  other 
{>erson8  had  a  small  claim  on  it,  that  he  is  fully 
entitled' to  bring  it  into  the  account  with  the  bank. 
Consequently  the  balance  should  have  been  found  in 
his  favour,  'rhe  defiaidant,  therefore,  ought  to  have 
the  verdict,  and  the  rule  must  be  made  absolute. 

Mellob,  J. — I  am  entirely  of  the  same  opinion. 
Mr.  O'Malley's  contention  was  that  so  long  as 
the  annuity  of  1001.  a  year  had  not  been  provided 
for  it  was  impossible  that  the  defendant  could  have 
any  right  to  the  money  so  as  to  be  able  to  set  it 
off,  I  mean  to  set  it  off  in  common  parlance 
against  the  claim  of  the  bank.  I  think  that  in- 
volves a  fallacy.  It  appeors  by  the  statement  of 
the  evidence  on  the  Lord  Chief  Baron's  notes  that 
if  the  estate  were  wound-up  there  would  have  been 
a  balance  of  1900;.  in  favour  of  the  defendant,  he 
being  the  residuary  legatee  as  well  as  exe- 
cutor, and  being  beneficially  entitled  to  all  the 
estate  which  remained  alter  providing  for  the 
bequests  in  the  will.  Now,  I  think  I  am  entitled, 
upon  the  evidence,  to  find  as  a  fact  that  that  state 
of  things  which  it  is  said  would  now  exist  and 
would  now  appear  if  the  accounts  were  taken,  did 
in  fact  exist  at  the  time  of  the  bankruptcy ;  and 
finding  that  it  did  exist  at  the  time  of  the  bank- 
ruptcy, and  that  the  defendant  had  a  beneficial 
interest  in  the  assets  to  the  extent  of  19002.  at  that 
time,  the  estate  being  of  the  value  of  6000L,  I 
think  that  he  was  entitled  beneficially  to  this 
money  in  the  bank.  That  he  was  so  in  law  there 
can  be  no  doubt,  because  he  was  entitled  in  law 
to  sue  for  it  in  his  own  name,  the  legal  title  being 
in  him.  Therefore,  as  he  was  both  legally  ax3. 
beneficially  interested  he  was  entitled  to  say,  "  I 
have  a  claim  against  you,  although  it  is  described 
as' money  due  to  me  as  executor;  still  I  have  a 
claim  against  you  to  set  it  against  the  balance  on 
the  three  separate  accounts  which  you  have  against 
me."  On  these  short  grounds  I  am  of  opinion  that 
the  verdict  ought  to  nave  been  for  the  defendant, 
and  that  the  rule  to  enter  the  verdict  for  the  der 
fendant  must  be  made  absolute.      Mule  absolute. 

Attorneys  for  plaintiff.  Sole,  Titmer  and  Turner, 
for  Coiiks,  Norwich. 

Attorneys  for  defendant,  WhiUg,  BenarJ,  and 
Floyd,  for  Emergoii.  and  Sparrow,  Norwich. 
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COUBT  OF  COMMOV  FLEAS. 

B«pcrtad b;  B.  H.  Hocnss  and  S.  A.  EinaLAXX,  Eaqn., 
BarTuten-»t-Lair, 


Wednegday,  Jan.  17. 
Staffobd  (Trustee)  v.  Gaedxek. 

Landlm-d    and    tenant  —  Outgoing  and    intoming 
tenants  —  Acts  of  adtivation  —  Custom  of  the 
countnj. 
By  custom  of  the  cotmti-y  the  outgoing  tenant  looks 
for  payment  of  tillages  and  straw  left  on  tlte  pre- 
mises  to  the  landlord,  atid  the  landlwd  looks  to 
the  incoming  tenant  in  return. 
The  outgoing  tenant  being  about  to  give  up  a  farm 
in  favoxir  of  the    defendant,  two    valuers  were 
nomina-tcd  to  value  the  amoimt  to  be  paid  by  tlie 
defendant. 
After  the  defendant  had  cwne  into  possession,  the 
outgoing  tenant   not  having  paid  his  rent,  the 
landlord  requested  the  defendant  to  pay  tlie  amount 
of  the  valuatimi  to  him,  which  he  did. 
In  an  action  brottght  by  outgoing  against  incoming 
tenant  to  recover  the  value  of  acts  of  euUivation 
performed  by  tlie  former: 
Held,  that  a  valuation  being  made  between  the  in- 
coming and  outgoing  teiMnts  was  not  sufficient  to 
create  a  contract  between  them  to  the  exdusion  of 
the  landlord's  rights;  and  that  no  such  privity  of 
contract  existed  between  the  parties  as  to  enable  the 
outgoing  tenant  to  sue  the  defendant. 
This  was  an  action   brought  by  the  trustee  in 
bankruptcy  of  one  Bass,  the  outgoing  tenant  of 
a  farm,  whose  affairs  were  under  liquidation,  to 
recover  a  sum  of  money  alleged  to  be  due  to  his 
estate  from  the  incoming  tenant. 

It  was  stated  in  the  declaration  that  Bass  was 
tenant  to  Georgians  Uraney,  and  possessed  of  a 
certain  farm,  lands,  and  premises  for  a  certain 
term,  which  expired  before  the  presenting  of  the 
petition,  and  before  the  commencement  of  this 
suit,  and  on  the  expiration  of  the  terra  the  de- 
fendant became  ana  was  tenant  to  Georgians 
Umney,  and  possessed  of  the  said  £arm,  lauds, 
and  premises ;  and  before  the  expiration  of  such 
term,  and  whilst  Bass  was  possessed  of  the  farm, 
lands,  and  premises,  it  was  agreed  between  the  said 
Bass  and  the  defendant,  that  Bass  should  leave 
upon  the  farm,  &c.,  that  defendant  should  take  and 
purchase  of  Bass  the  dung  and  manure  laid  upon 
the  farm,  and  the  com,  grass,  turnips,  and  herbage 
growing  and  being  thereon,  and  that  Bass  should 
sell  and  deliver  to  the  defendant,  the  straw,  chaff 
cuttings,  dung,  manure,  fixtures,  chattels,  and 
effects  then  being  on  the  said  farm,  lands,  and 
premises,  and  that  the  said  Bass  should  leave 
and  give  up  for  the  benefit  of  the  defendant 
the  sums  of  money  and  manure  expended,  and 
the  work  and  labour  done  and  performed  in 
managing,  tilling,  cultivating,  and  improving  the 
said  farm  lands  and  premises,  and  in  carting 
manure  or  otherwise ;  the  defendant  agreed  to  pay 
the  said  Bass  for  the  same  at  a  fair  valuation, 
to  be  made  by  two  valuers.  General  aver- 
ment ;  performance  of  conditions  precedent ;  and 
breach,  that  the  defendant  had  not  paid  the 
same,  or  any  part  thereof,  to  the  said  Bass,  or 
to  the  plaintiff,  and  that  the  same  remained 
due  and  unpaid  to  the  plaintiff  as  trustee  as 
aforesaid. 

In  the  second  count  of  the  declaration  the  plain- 


tiff, as  trustee,  sued  for  money  payable  for  fiitores, 
manure,  chaff  cuttings,  chattels,  and  effects,  bar- 
gained and  sold,  and  relinquished  by  Bass  in 
mvonr  of  plaintiff ;  and  for  and  in  respect  of  Bais 
having  relinquished  and  given  up  in  mvour  of  the 
defendant,  and  for  and  in  respect  of  the  defendant 
having  received  the  benefit  and  advantages  of 
certain  work  and  labour  done,  and  moneys  ex- 
pended in  and  about  ploughing,  scuffling,  harrow- 
ing, rolling,  manuring,  weedmg,  twitching,  pick- 
ing up  manure  upon,  and  otherwise  cultivating 
and  improving  certain  lauds  by  Bass  as  tenant,  and 
the  benefit  of  which  Bass  had  not  received,  nor  an 
equivedent,  and  for  money  which  defendant  agreed 
to  pay  for  fixtures,  manure,  straw,  chaff,  and 
effects,  and  for  the  advantsiges  of  certain  irork, 
tillage,  acts  of  husbandry,  and  work  expended  in 
ploughing,  scuffling,  harrowing ,  manunng,  weed- 
ing, and  otherwise  cultivating  the  said  fiurm  and 
lauds. 

Pleas  :  First,  to  the  first  count,  traverse  of  the 
agreement ;  thirdly,  to  first  count,  traverse  that 
the  valuation  was  made  as  alleged ;  fifthly,  to  whole 
declaration,  that  before  and  at  the  time  when  the 
defendant  became  and  was  tenant,  the  said  Bai-s 
was  tenant  to  Georgiana  Umney,  and  was  entitled 
to  use  and  occupy  certain  barns  and  yards,  and  a 
portion  of  the  house  upon  the  said  farm,  until  the 
25th  March  following  the  determination  of  his 
said  term ;  and  that  such  term  was  determioed 
on  the  29th  Sept.  1870,  and  the  said  Bass  being  so 
entitled  as  aforesaid,  did  not  use  and  occupy  the 
same  after  the  expiration  of  the  term  and  after  the 
commencement  or  the  tenancy  by  the  defendant  of 
the  said  farm  and  lands,  and  during  such  tenancy 
until  the  25th  March  1871.  And  the  defendant 
said  that  the  said  straw,  manure,  fixtures,  and 
other  chattels  were  in  and  upon  the  said  farm,  lands, 
and  premises,  and  liable  to  be  distrained  for  rent 
which  might  be  due  by  the  said  Bass ;  and  that  there 
was,  on  the  said  29th  Sept.  1870,  a  large  sum  of 
money,  to  wit,  380L,  as  rent  due  and  owing  and  in 
arrear  from  the  said  Bass  to  Georgiana  Umner, 
and  that  the  said  Georgiana  Umney  afterwards 
demanded  of  the  said  Bass  the  rent  m  arrear,  but 
Bass  did  not  pay  the  same;  whereupon  the  said 
Georgiana  Umney  demanded  of  the  defendant, 
being  in  the  occupation  of  the  said  farm  and  lands, 
subject  to  the  occupation  by  the  said  Bass  of  the 
bams,  yards,  and  house,  the  said  rent  to  be  in 
arrear,  and  threatened  to  distrain  upon  the  goods 
and  chattels  in  and  upon  the  said  house,  lands,  and 
premises ;  whereupon  the  defendants,  in  order  to 
prevent  the  said  goods  and  chattels  in  this  house, 
lands,  and  premises  from  being  distrained  on,  did, 
on  the  23rd  March  1871,  pay  the  sam  of 
1062. 18«.  4({.  in  the  declaration  claimed  to  the  said 
Georgiana  Umney,  for  and  towards  the  rent  so  dae 
and  owing ;  and  the  defendant  further  said  that  the 
matters  in  respect  of  which  the  valuation  was 
made  and  for  the  non-pajrment  of  the  amount  sued 
for  in  the  first  count,  are  the  same  matters. 

Replication,  joinder  in  issne  and  demurrer  to 
the  fifth  plea,  joinder  in  demuiTer. 

The  outgoing  tenant,  John  Bass,  had  been 
tenant  of  a  farm  and  lands  in  tJlie  county  of  Back- 
ingham,  held  by  virtue  of  a  lease  for  seven  yean 
from  the  29th  Sept.  1860,  at  an  annual  rent  of 
5001.  Bass  having  got  into  arrear  with  his  rent 
received  notice  to  quit  at  Michaelmas  1870. 

It  appeared  from  evidence  given  at  the  trial  that 
the   custom  of  the  country  is  for  the  outgoing 
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tenant  to  look  to  the  landlord  for  the  value  of  all 
acts  of  cultivation,  fixtures,  &o.,  if  he  so  desires  it, 
and  two  valuers  are  appointed  to  value  the  amount 
of  compensation  to  bo  paid  to  the  outgoing 
tenant.  The  in-coming  tenant  then  pays  the  land- 
lord the  price  of  the  valuation.  Although  this  is 
the  custom,  and  would  be  pursued  by  the  outgoing 
tenant  in  the  case  of  the  incoming  tenant  being 
a  man  of  straw,  yet  it  is  more  usual  in  prac- 
tice for  each  of  the  tenants  to  appoint  a 
valuer,  and  forthem  to  agree  as  to  the  amount 
to  be  paid. 

The  tenancy  of  Bass  being  about  to  expire,  Bass 
and  defendant  as  the  succeeding  tenant,  agreed 
upon  the  valuers,  who  met  on  the  20th  Sept.  1870. 
The  valuation  was  not  however  signed  until 
Jan.  1871,  after  defendant  had  entered  upon  the 
farm  and  had  consumed  the  greater  part  of  the 
straw. 

The  valuation  purported  to  be  an  inventory  and 
valuation  of  the  acts  of  cultivation,  browse  of 
straw,  fixtures  at  Sherington,  Buckinghamshire, 
from  Mr.  John  Bass  to  Mr.  Henry  Gardner, 
and  amounted  altogether  to  the  sum  of 
1061. 18*.  4d.,  of  which  33i.  16s.  6d.  was  allotted 
for  the  browse  of  straw  and  the  fixtures.  Bass, 
by  the  custom  of  the  country,  was  entitled  to 
have  kept  stock  on  the  farm  up  to  Lady-day,  to 
have  eaten  the  browse  had  he  so  desu«d.  In 
January  Bass  received  a  letter  from  the  aj^ent 
of  his  landlord  of  which  the  following  is  a 
copy: 

Baokingham,  ITth  Jan.  1871. 

Dear  Sir,— I  have  told  Mr.  Q&rdner  that  the  amonnt 
of  the  valuation  for  the  acta  of  hiubandiv,  &o.,  most  be 
paid  to  me  on  acoonnt  of  the  rent,  and  I  shall  be  glad  to 
have  the  account  lettled. — I  am  yours  truly, 

Mr.  J.  Baas.  Okobox  Nxlson. 

At  the  time  when  the  above  letter  was  written, 
Bass  owed  rent  to  his  landlord  to  the  amount  of 
2651.,  and  the  defendant  was  accordingly  given 
notice  to  pay  the  amount  of  the  valuation  due  from 
Bass  to  his  landlord ;  and  under  threat  of  distress 
he  paid  his  landlord  the  sum  of  1062. 18«.  id.  which 
was  the  estimated  value  for  the  acts  of  cultivation, 
browse  of  straw,  and  fixtures  due  from  him  to  Bass. 
The  plaintiff  havinjg  taken  advantage  of  the  bank- 
rupt laws,  this  action  was  brought  by  the  trustee 
of  his  estate  to  recover  the  amount  due  to  him. 
The  above  facts  having  been  proved  at  the  trial  of 
the  case  before  the  Lord  Chi^  Justice  of  England 
at  the  last  Bedford  Summer  Assizes,  it  was 
objected  on  the  part  of  the  defendant  that  by  the 
custom  of  the  country  the  contract  is  between  the 
landlord  and  the  outgoing  tenant,  and  that  the 
outgoing  tenant  must  look  to  his  landlord ;  also 
that  there  was  no  evidence  of  any  special  contract 
to  bind  the  defendant. 

The  Lord  Chief  Justice  left  the  question  to  the 
jury  whether  Bass  had  assented  to  the  arrangement 
that  the  defendant  should  pay  the  amount  of  the 
valuation  to  his  landlord,  and  upon  their  finding 
that  he  had  not  so  assented,  nonsuited  the  plaintin, 
reserving  leave  to  move  to  enter  a  verdict  for 
1062. 18«.  id.,  or  for  such  other  sum  as  the  court 
might  direct ;  on  the  ground  that  a  valid  contract 
between  Bass  and  the  defendant,  and  a  breach 
thereof  as  in  the  declaration  mentioned  had  been 
proved. 

A  rule  having  been  obtained  accordingly  last 
Michaelmas  Term,  and  also  on  the  ground  that 
the  finding  of  the  jury  tros  against  the  weight  of 
evidence, 


O'Malletj,  Q.C.  {Mvrcwelher  with  him)  showed 
cause. — The  plaintiff  oaght  ^to  be  no  party  to 
the  action.  The  action  is  rightly  between 
the  outgoing  tenant  and  the  landlord.  By  the 
custom  of  the  country  the  outgoing  tenant 
can  look  to  his  landlord,  and  he  would  do  so 
if  he  was  not  satisfied  of  the  soundness  of 
the  incoming  tenant.  An  arrangement  between 
the  incoming  and  outgoing  tenant  would  not 
relieve  the  landlord  of  his  liability,  and  there* 
fore  cannot  deprive  him  of  his  right.  If  there  be 
no  incoming  tenant  the  landlord  would  be  bound  to 
pay  the  outgoing  tenant ;  for  the  contract  is  with  the 
landlord  that  he  will  pay  the  outgoing  tenant  the 
amount  of  the  valuation,  which  the  latter  has  paid 
upon  his  entry.  The  case  otFavieU  v.  Oaskoin  (7  Ex. 
273 ;  21  L.  J.,  Ex.  85)  is  in  point.  Martin,  B.  there 
says  :  "  Tlie  landlord  and  tenant  enter  into  a  special 
contract,  the  one  to  receive,  the  other  to  pay,  the 
value  of  the  tillages,  to  be  repaid  by  the  landlord  at 
the  expiration  of  the  term.  That  is  as  much  a  part 
of  the  terms  of  the  tenancy  as  if  it  was  contained 
in  the  lease  itself.  Itis  true  that  in  ninety-nine  cases 
out  of  one  hundred  a  new  tenant  comes  in  and 
takes  the  tillages  for  his  own  profit,  and  so  becomes 
a  debtor  to  the  outgoing  tenant;  but  still  the 
landlord  is  liable  upon  his  contract."  The  plain- 
tiff claims  to  be  entitled  because  there  has  been 
a  valuation  made  between  the  outgoing  and  the 
incoming  tenant,  and  he  claims  the  amount  of  the 
valuation  as  a  debt  due  to  him  and  not  as  due  to 
the  landlord.  But  the  principle  is,  the  contract  is 
a  contract  between  the  landlord  and  the  outgoing 
tenant ;  and  the  incoming  tenant  pays  the  land- 
lord. The  contract  cannot  be  changed  into  a  con- 
tract between  the  outgoing  and  incoming  tenant, 
for  it  would  be  against  the  custom  of  the  country. 
[WuXES,  J. — The  incoming  tenant  might  well  say, 
you  must  settle  the  rent  with  the  landlord  before 
I  pay  you.]  If  the  outgoing  tenant  has  a  doubt 
of  the  solvency  of  his  successor,  he  can  sue  the 
landlord.  [BftUTT,  J. — At  common  law,  and  without 
the  custom  of  the  country,  the  tenant  is  entitled 
to  nothing.]  The  non-intervention  on  the  part  of 
the  landlord  between  the  outgoing  and  incoming 
tenants  amounts  to  an  assent  that  they  shall  pay 
one  another,  but  does  not  create  a  contract  between 
them.    He  referred  to 

JTuncey  v.  DennU,  1  H.  *  N.  216 :  26  L.  J.  66,  Ex. ; 
Codd  V.  Brown,  15  L.  T.  Bep.  N.S.  536. 

Buheer,  Q.C.  (Graham  with  him),  in  support  of 
the  rule.  The  question  is  whether  there  ever  was 
such  a  contract  between  the  parties  as  to  enable  an 
action  to  lie  for  the  breach.  It  is  true  that  the 
incoming  and  outgoing  tenant  cannot  enter  into 
such  a  contract  as  to  deprive  the  landlord  of  his 
rights,  but  the  landlord  ought  to  have  insisted  on 
the  valuation  being  made  to  him,  and  not  to  the 
outgoing  tenant.  Then  the  ontgoing  tenant-' 
womd  have  looked  to  the  former  for  reimburse- 
ment. If  he  had  before  the  expiration  of  his  term 
sold  some  hay  which  still  remained  on  the  farm, 
the  landlord  would  have  had  a  right  to  distrain, 
and  the  purchaser  could  not  have  claimed  it.  It 
is  a  privilege  to  the  incoming  tenant  to  have  the 
hay,  straw,  Ac.,  left  for  him ;  but  he  must  pay  for 
them.  The  fact  of  the  plauitifrs  sueing  the  de- 
fendant creates  no  hardship  on  the  landlord,  who 
could  have  distrained  for  his  rent.  Lastly,  there 
is  no  privity  between  the  landlord  and  the  out- 
going tenant,  for  be  stands  by  and  allows  a  con- 
tract to  be  made, between  other  parties,  when  he 
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could  have  intervened  and  prevented  the  valua- 
tion: 

Clarke  t.  Weatrope,  18  C.B.  765. 

"WiiXE.<i,  J. — My  opinion  is  strongly  in  favour  ot 
the  opinion  expressed  at  the  trial  by  the  Lord 
Chief  Justice    as    to   matters    relating    to    cus- 
tom.   In  ordinary  cases  it  seems  the  usual  mode 
is  for  the  landlord  to  pay  the  outgoing  tenant  for 
all  acts   of    cultivation   done,    and    for   all   stuff 
left  upon   the   farm ;    according  to    the  custom 
between  landlord  and  tenant  there  is  an  equitable 
settlement  of  all  matters  between  them ;  and  the 
former  pays  the  difference  to  the  outgoing  tenant, 
if  there  is  any,  after  deducting  the  amount  due  to 
himself  for  rent.     In  practice,  however,  a  different 
course  is  pursued ;  for  the  incoming  tenant  is  bound 
by  au   arrangement  to  pay  directly  to  his  jjre- 
decessor  for  the  work  done  on  the  farm,  taking 
over  the  customaiT  hay,  straw,  browse,  and  other 
&rm  produce ;  and  in  order  to  escape  the  trouble 
and  expense  of  having  two  valuations,  one  with 
the  outgoing  tenant  and  the  landlord,  and  another 
between  the  landlord  and  the  inromiiig  tenant, 
one  valuation  is  resorted  to ;    yet  unless  some 
agreement  is  made  to  which  the  landlord  is  a  party, 
there  is  no  reason  why  the  incoming  tenant  Bnould 
be  substituted.    A  vainer  having  been  appointed 
on  the  part  of  the  two  tenants,  what  iufei-ence  are 
we  to  draw  from  such  arrangements  ?    The  acts  of 
the  parties  and  character  of  the   contiuct  is  to 
determine   a   contract    by    the   landlord  to   pay 
the  outgoing  tenant,  and   implies  that  the  latter 
shall   be   put  in  the   same  position  as  the  cus- 
tom of   the   country  would  nave  placed  him  in. 
If  there  bo  rent  due  to  the  landlord,  the  incoming 
tenant,  by  payment  of  such  rent,  discharges  and 
fulfils  the  contract  inferred  in  the  valuation,  and 
being  discharged,  the  outgoing  tenant  cannot  sue 
him  eo  as  to  oblige  him  topayover  againwhat  be  has 
abeady  paid.    However,  in  this  case  there  are  cir- 
cumstances to  show  that  one  valuation  wad  intended 
to  be  sufficient  for  all  purposes,  and  there  woe  also 
evidence  to  show  that  Bass   had    not  oven  for- 
bidden payment  to  the  landlord,  although  the  jury 
found  that  he  did  not  assent  to  such  payment. 
Looking  at  all  the  circumstances  of  the  case,  I 
think  there  was  no  evidence  of  a  contract  which 
excepts  the    incraning  tenant  from  paying  rent 
withm    a   reasonable  time   after   request  by  the 
landlord   to    do    so.     In   cases   where   the  out- 
going tenant  holds  on    to  a  portion  of  his  farm 
after    the    determination    of     his    tenancy,    the 
very  right  of  holding  on  gives  the  landlord  the 
power  of  coming  on  the  premises  and  distraining 
any  of  the  outgoing  tenant's  stock,  to  the  detriment 
of  the  incoming  tenant.    These  reasons  urge  me 
to  the  conclusions  at  which  I  have  arrivt^  and 
which  seem  law  and  convenient  to  hold.    Another 
point  has,  however,  been  raised  on  the  part  of  the 
plaintiff*,  whidi  must  be  attended  to  separately, 
and  which  I  do  not  see  any  escape  from.     It  is 
contended  that  the  payment  to  the  landlord  can- 
not free  the  defendant,  for  that  the  defendant  con- 
sumed the  browse  of  straw,  which  could  not  come 
under  the  custom.    Plaintiff  was  entitled  to  bold 
on  until  Lady-day  1871,  and  had  a  right  to  con- 
sume the  browse  of  straw  with  his  cattle;  and  if  be 
did  not  consume  it  as  by  the  custom,  he  could  not 
remove  it — it  remained  on  the  premises  for  the 
landlord  to  distrain,  and  the  plaintiff  is  clearly 
entitled  to  be  paid  the  value  of  the  browse.    The 


verdict  must  therefore  be  entered  for  the  pfauatiff 
for  331.  unless  defendant  desires  a  new  trial. 

Bbstt,  J. — I  am  of  the  Bame_  opinion.  If  the 
jury  had  found  that  there  was  an 'assent  by  Bais?  to 
the  payment  to  the  landlord  no  question  would 
have  arisen.  The  question  raised  is  whether  there 
was  evidence  of  a  contract  between  the  outgoii^ 
tenant  and  the  defendant.  By  the  usual  custom 
two  valuers  were  appointed  who  made  their  valnar 
tion  in  the  ordinary  manner,  and  it  is  on  those 
facts  that  evidence  of  a  contract  is  sought  to  be 
set  up.  It  was  argued  that  the  contract  cannot  he 
made  without  the  consent  of  the  landlord,  uid 
that  as  the  landlord  had  not  assented  no  such 
contract  could  exist,  but  for  my  part,  I  can- 
not see  why  the  parties  cannot  make  a  con- 
tract; the  fact  of^  whether  or  not  the  land- 
lord assented  may  be  material,  however,  to 
show  the  existence  of  a  contract.  There  is  an 
alleged  contract  between  the  outgoing  and  in- 
coming tenants  arising  out  of  the  t^ipointment  ot 
the  valuers.  Now,  as  to  the  outgoing  tenant,  the 
original  contract  is  between  liim  and  the  landlord, 
and  he  would  look  to  the  landlord,  who  would,  in 
turn,  deduct  the  rent  due  on  settlement  between 
th6m.  The  landlord  has  a  right  to  distrain  auy 
goods  left  on  the  ikrm  up  to  the  '2oth  Murcb,  aud 
It  would  be  to  the  injury  of  the  tenant  in  poeeca- 
sion  unless  the  old  tenant  could  pay  rent,  aud  I 
apprehend  the  only  reasonable  inference  to  be 
drawn  is,  that  the  incoming  tenant  should  pav  die 
outgoing,  unless  he  elects  to  jmy  to  the  lanwnd, 
and  he  may  save  himself  from  loss  by  so  paying 
the  landloi-d.  This  would  have  been  the  case  if 
the  only  subject  matter  was  with  the  custom ;  bat 
we  have  the  browse  of  straw  not  within  the  custom 
to  take  into  our  consideration.  It  may  be  con- 
sumed by  the  outgoing  tenant  or  he  can  sell  it  to 
his  successor.  As  regards  thiit,  there  is  no  ri^ 
between  him  and  the  landlord,  and  the  incoming 
tenant  is  bound  to  pay  the  value  of  it  to  the 
outgoing  tenant.  The  plaintiff,  therefore,  ought 
to  be  nonsuited,  but  ia  entitled  to  a  verdict  for  the 
value  of  the  browse  of  straw,  or,  if  be  wishes  it,  to 
a  new  trial  on  that  point. 

Gbove,  J. — I  am  of  the  same  opinion.  The  origiial 
privity  was  between  the  landlord  and  the  outgcwig 
tenant,  there  being  no  privity  between  tho  latter 
and  the  incoming  tenant,  "nicy  may,  doubtlee*, 
contract  witJi  one  another ;  but  in  order  to  displace 
the  original  contract  existing,  something  muBt  be 
done  to  show  clearly  that  such  an  act  was  intended. 
Now  what  was  the  nature  of  the  contract  ?  The  ia- 
coining  tenant,  for  the  purposes  of  the  valuatioB, 
stands  in  the  place  of  the  landlord,  and  the  mode 
of  contract  is  adopted  to  save  circuity  of  action.  I 
think,  therefore,  that  the  nonsuit  was  right,  birt 
that  the  plaintiff  is  entitled,  for  the  reasons 
already  given  by  my  learned  brethren,  to  a  new 
trial  on  £e  other  point. 

Bide  ahtoUitf. 

Attorneys  for  plaintiff,  Thoma*  and  HoUanu,  ft* 
Conquett,  BedfcwL 

Attorneys  for  defendant,  iiidley  and  SUie$,  wr 
Seam,  NeUon,  aud  Hearm,  Buckingham. 
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COUBT  OF  EZCESQTTXiS. 

Beported  bj  T.  W.  Saussebs  and  H.  LxioH,  Esqrs., 
Buristen-at-LKW. 

Tiiegdan,  Jan.  23. 

Second  Dmsiox  of  tub  Coubt. 

(Before  Martin  and  Picorr,  BB.) 

SHBruxRD  V.  TuE  Midland  Bailway  Couaany. 

Negligence — lee  upon  a  railway  platfoiin,    upon 

which  a  poisenger  tteps  and  eonsequenily  falls. 
At  a  raihvay  station  so)ne  water  Jiad  frozen  upon 
the  platform.     The  cattse  of  this  was  unexplained, 
but  from  the  ice  being  nearly  an  inch  thick,  and 
extending  nearly  half  way  across  ilie  platform, 
it  had  the  appearance  of  having  been  there  some 
time.     A  vitssengei;  who  was  waiting  upon  the 
pl^ttfonn  the  arrived  of  a  train  to  be  conveyed  on 
his  journey,  not  observing  the  ice,  stepped  upon  it 
and  fell,  sustaining  serious  injury. 
Held,  that  the  defendants  were  guilty  of  actiondbU'. 
tiegligence  in  aUoieitig  tlie  ice  to  remain  upon  the 
platform. 
This  was  an  action  brought  to  recover  compensa- 
tion for  an  injury  sustained  by  the  plaintiff  in 
consequence  of  the  negligence  of  the  defendants- 

The  declaration,  afler  alleging  that  the  defendants 
were  carriers  of  passengers  for  hire  from  Ampthill 
to  Lnton,  and  that  they  were  possessed  of  a  certain 
railway  station  and  platform,  Ac,  and  that  the 
plaintiff  was  on  the  said  platform  waiting  to  be 
carried  and  conveyed  from  Ampthill  to  Luton  by 
a  certain  train  of  the  defendants,  alleged  that  the 
defendants  carelessly,  negligently,  and  impropei-ly 
ttiere  suffered  and  permitted  a  certain  sheet  or 
piece  of  ice  to  be  and  remain  upon  the  said  platform 
in  an  unreasonable  and  improper  place,  and  a  place 
that  was  highly  dangerous  to  persons  going,  pass- 
ing, and  repassing  up  along  and  over  the  said 
plaiform,  whereby  and  by  reason  of  which  several 
premises  the  plaintiff,  whilst  be  was  upon  the  said 
platform  nnder  the  circumstances  and  for  the  pur- 
pose aforesaid,  and  with  the  licence  and  consent  of 
the  defendants,  &c.,  slipped  and  fell  upon  the  said 
sheet  or  piece  of  ice,  and  dislocated  his  right 
shonlder,  &c. 
The  defendants  pleaded  "Xot  Guilty." 
At  the  trial  before  Cockbum,  C.J.,  at  the  last 
assizes  for  Bedfordshire  it  appeared  tl^t  the  plain- 
tiff, who  is  on  attorney  residing  at  Luton,  on  the 
29<ii  Dec.  1870  took  a  first-class  return  railway 
tidcet  at  the  Luton  station  on  the  defendant's  line 
for  Ampthill  and  bock,  and  he  proceeded  accord- 
ingly by  train  to  Ampthill,  where  he  remained  some 
hours  ;  that  he  came  back  to  tiie  Ampthill  station 
£«■  the  purpose  of  being  conveyed  back  to  Luton 
at  3.35  in  tne  afternoon  in  order  to  meet  the  train 
which  should  arrive  at  that  station  at  3.48.  The 
day  was  an  exceedingly  cold  and  frosty  one,  and 
whUst  at  the  station  waiting  for  the  train,  he  lit 
acigur  and  walked  along  the  platform  in  the 
direction  in  which  he  expected  the  train  would 
come,  and  whilst  he  was  doing  so  his  leg!«  suddenly 
went  from  under  him  and  he  foil  heavily  on  the 
platform,  where  he  lay  until  assistance  was  pro- 
cartid>to  enable  him  to  rise.  Upon  regaining  his 
feet  he  looked  to  see  what  was  the  cause  of  his 
falling,  when  he  discovered  a  strip  of  ice,  which 
ran  half  way  across  the  platform,  and  nearly  an 
inch  in  thickness,  upon  which  be  had  slipped,  and 
which  had  occasioned  his  fall.  He  received  some 
aevere  injury,  dislocating  his  shoulder,  Ac.    There 


was  no  positive  evidence  as  to  how  the  ice  had 
come  there ;  it  was  supposed  that  it  was  occasioned 
by  the  leakage  from  a  pipe  which  was  erected  to  con- 
vev  water  from  the  roof  of  the  station  to  a  receptacle 
below  the  platform ;  but  for  this,  there  was  no 
satisfactory  proof  nor  was  there  any  evidence  that 
the  servants  of  the  company  were  aware  of  the 
existence  of  the  ice  on  the  platform,  though  from 
its  thickness  it  was  urged  that  it  must  have  been 
a  considerable  time  in  forming.  The  defendants 
gave  no  evidence,  but  it  was  contended  on  their 
behalf  that  the  plaintiff  had  proved  no  case  of 
negligence  against  them.  The  learned  judge  left 
the  case  to  the  jury,  reserving  leave  to  the  defen- 
dants to  move  for  a  rule  to  enter  a  nonsuit  in  the 
eventof  the  court  beingof  opinion  that  there  was  no 
proof  of  negligence.  The  jury  returned  a  verdict 
for  the  pkuntin  for  1502  damages. 

A  nue  nisi  to  enter  a  nonsuit  having  been 
obtained  pursuant  to  leave, 

O'Malley,  Q.C.  and  Metcalfe  showed  cau:ja — 
There  was  abundant  evidence  of  negligence  on  the 
part  of  the  defendants  to  go  to  the  jury.  If  the 
water  hod  escaped  from  the  pipe,  then  the  jiipe 
would  have  been  out  of  repair,  and  if  the  water 
had  escaped  on  to  the  platform  in  any  other  way, 
and  had  become  frozen,  it  would  have  been  negli- 
gence not  to  have  removed  it.  [Pigott,  B. — The 
pipe  may  have  become  suddenly  stopped  up  by 
causes  over  which  the  defendants  had  no  control.] 
Then  they  might  have  shown  that  to  have  been  the 
case,  but  they  gave  no  evidence.  The  water  must 
have  been  freezing  for  a  considerable  time,  and 
have  been  continually  added  to,  for  the  ice  was 
nearly  an  inch  thick.  [Martin,  B. — My  notion  is 
that  the  servants  of  the  company  ought  either  to 
have  removed  the  ice,  or  have  put  ashes  or  some- 
thing of  that  nature  upon  it  to  have  prevented 
accidents.  I  cannot  but  think  that  it  was  the  duty 
of  the  defendants  to  have  kept  the  platform  clear.] 
The  judge  left  the  question  of  negligence  and  con- 
tributon-  negligence  to  the  jury,  so  that  they  had 
the  whole  case  fully  before  them.  It  is  said  that 
the  plaintiff  was  negligent  in  not  seeing  and  avoid- 
ing the  ice ;  but  if  the  servants  of  the  comiiany 
did  not  see  it,  it  is  not  surprising  that  the  plaintiff 
did  not. 

Bulwer,  Q.  C,  and  3fereivefher,  in  support  of  the 
rule. — ^The  ])Iaintiff  proved  no  case  of  negligence. 
The  day  was  a  very  frosty  one,  and  it  appeared 
that  the  road  leading  to  the  station  was  covered 
with  ice.  There  had  been  a  fell  of  snow  the  night 
before,  and  some  water  may  have  escaped  upon  the 
platform,  and  have  got  congealed  without  the 
knowledge  of  the  defendants ;  at  all  events  there 
is  no  evidence  that  they  knew  of  its  existence. 
There  was  no  evidence  that  the  pipe  was  out  of 
order;  nor  any,  indeed,  to  show  now  the  ice 
got  upon  the  platform.  [Martin,  B. — There 
must  have  been  something  wrong  somewhere 
or  there  would  have  been  no  ice  upon  the  plat- 
form.] It  is  said  that  the  ice  should  have  been 
removed ;  but  there  is  no  evidence  that  it  was  seen 
by  anyone.  A  passenger  must  use  ordinary  care. 
Suppose  a  passenger  had  thrown  a  piece  of  orange 
peel  from  a  train  on  to  the  station  and  a  party  had 
si  ippcd  down  upon  it,  that  would  not  be  negligence  in 
the  company.  [Pigott,  B. — It  may  have  been  if 
the  orange  peel  b.td  been  allowed  to  remain  a  long 
time  upon  the  platform  without  being  swept  up. 
Martin.  B. — If  the  Chief  Jnstice  had  nonsuited 
in  this  case,  I  am  quite  clear  thaL  the  nonsuit 
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could  not  have  been  Bupportsd.]  I  should  have 
contended  that  it  would  nave  been  right.  It  is 
imreasonable  for  the  public  to  expect  sacb  very 
minute  care  to  be  observed.  It  should  have  been 
shown  that  the  defendants  were  aware  of  the 
danger. 

Mabtik,  B. — I  am  of  opinion  that  there  was 
evidence  to  go  to  the  jury  of  negligence  in  the  de- 
fendants. It  strikes  me  that  the  railway  servants 
ought  to  be  on  the  alert  during  such  weather  to 
sec  that  there  is  no  ice  upon  the  platform,  and  to  re- 
move it  or  render  it  harmless  if  there ;  it  is  impos- 
ing no  hardship  upon  them  to  require  them 
to  do  BO.  It  is  quite  impossible  to  say  that  there 
was  no  evidence  of  negligence  to  go  to  the  jury. 

PiGOTT,  B. — ^The  question  is  whether  there  was 
any  evidence  of  a  neglect  of  duty  'f  It  is  a  ques- 
tion of  degree.  If  there  had  been  onlv  a  very  small 
piece  of  ice  in  a  place  where  the  railway  servants 
had  no  opportunity  of  seeing  it,  there  may  have 
been  no  negligence  ;  but  where  we  have  a  layer  of 
ice  three-quarters  of  an  inch  thick,  and  extending 
half  across  the  platform,  and  that  too  at  three 
o'clock  in  the  afternoon,  there  was  plenty  of  oppor- 
tunity for  them  to  have  seen  it  and  to  have  removed 
it.  The  question  has  been  raised,  that  if  the  ser- 
vants could  have  seen  it  so  also  could  the  plaintiff. 
That  was  a  questioa  for  the  jury.  The  plaintiff 
may  have  come  suddenly  upon  the  ice  without 
observing  it.  I  think  the  rule  should  be  dis- 
chai^ed. 

Rule  discharged. 

Attorneys  for  the  plaintiff,  Leicin,  Miinng  and  Co. 

Attorneys  for  the  defendants,  Bealc,  Marlyold, 
and  Co. 


BAIIi  COXTBT. 

Scportod  \ij  JOHS  BosB,  Esq.,  BanUter^t-Law. 

Wcdtumday,  Nov.  22,  1871. 
(Before  Lusu  and  Hannen,  JJ.) 

FetL  V.  WniTTAKEE. 

Landlord  and  tenant — Excessive  distress — Special 
property  in  dtattels  seized. 

Tlie  plaintiff  tras  the  tenant  of  a  house,  in  respect  of 
which  rent  became  due  to  the  amount  of  91.  The 
defendant,  wlio  ivas  the  landlord,  issued  a  distress 
xt-arrant,  ivliereby  he  claimed  181. /or  arrears  of 
rent,  and  seized  lOOL  worth  of  goods  on  the  pre- 
iiiises. 

The  rent  Justly  pauahle  was  tendered,  with  costs,  hut 
the  defendant  declined  to  receive  tlie  same,  and 
remained  in  possession  utUtl  an  undertaking  was 
given  on  heludf  of  the  plaintiff  for  payment  oftlte 
tvhole  sum  claimed, part  of  uliich,  viz.,  21.  7s.,  was 
then  actually  paid,  wheretcpon  the  distress  iccw 
withdraivn. 

Tlie  plaintiff  brought  an  action  agaitist  tli^  drfen- 
dant,  declaring  for  an  excessive  distress,  and  upon 
tlie  common  money  counts. 

It  appearing  ai  lh»  trial  tltat  all  the  goods  in  tlie 
house  had  beeii  assigned  to  trustees,  one  of  whom 
resided  with  tlie  plaintiff,  on  trust  for  the  wife  of 
the  plaintiff,  who  also  lived  with  her  husband  in 
the  house,  ilie  plaintiff  was  nonsuited. 

A  rule  having  been  mtained  for  a  new  trial,  on 
cause  shoivn : 

Held,  thai  tlie  enjoyment  of  tlie  use  of  the  goods  gave 
the  plaintiff  a  special  propertu  in  thetn  which  en- 
titled   him   to    maintain    the   action  formally 


alleging  them  to  be  hit  goods,  aliliough  he  teas 

neither  the  legal  nor  the  eiiuitahle  owner. 
Declaration,  For  that  the  plaintiff  was  tenant  to 
the  defendant  of  a  messuage  at  a  certain  rent  pay- 
able by  the  plaintiff  to  the  defendant,  and  the 
defencfant  wrongfully  distrained  for  certain  arrears 
of  the  said  rent  goods  of  the  plaintiff  of  much 
greater  value  than  the  amount  of  the  said  arrears, 
and  of  the  charges  of  the  said  distress,  and  of  the 
appraisement  and  sale  thereof ;  although  part  of 
the  said  goods  was  of  sufficient  value  to  have  satin- 
iied  the  said  arrears  and  charges,  and  might  hare 
been  distrained  by  the  defendant  for  the  same,  and 
the  defendant  thereby  made  an  excessive  and 
unreasonable  distress  for  the  said  arrears,  contrary 
to  the  statute  in  such  case  made  and  provided.  And 
common  money  counts. 

Plea,  not  guilty  by  statute  11  Geo.  2,  c.  19,  s.  21. 

Issue. 

At  the  trial  in  the  Salford  Hundred  Court  of 
Record,  the  plaintiff  gave  evidence,  which  appeared, 
from  the  judge's  notes,  to  be  as  follows  : 

I  live  at  Cheadle  Holme.  I  pay  rent  to  John  Heuj 
Wliitakei  [divers  receipts  for  rent  were  produced,  and  a 
letter  from  the  defendant].  I  was  out  of  town.  Upon 
my  return  I  found  a  distress,  on  the  28th  Jane,  in  mf 
house.  The  man  in  poBSession  had  this  warrant  \psta 
in  evidence].  Distreu  for  18i.  and  costs.  A  qnantitj  of 
Koodg  luid  been  seized.  The  value  of  eoods  lUH.  aboat 
I  sent  for  Mr.  Evans  (a),  and  he  made  an  amngement 
with  the  bailiff.  Mr.  Erana  offered  for  me  to  pay  a  siub 
of  money.  He  offered  to  pay  9i.,  the  rent  due,  and 
expenses.  The  bailiff  refused  to  take  it.  Mr.  Eniu 
undertook  to  brin^  the  money,  if  necessary,  on  tin 
following  day.  Mr.  Evans  gave  me  a  personal  undertaJdni; 
to  pay.  The  amount  2(.  Is.  was  paid  as  part  of  tbe 
money.    Great  annoyanoe  to  us. 

Cross-examined : 

I  have  been  distrained  upon  before  by  reqnest.  There 
was  an  execution  out  against  me  at  this  time.  I  bare 
been  bankrupt.  This  is  my  deed  Ipnt  in].  An  taofOf 
ment  of  all  property  in  the  house  (b)7  One  of  my  trustees 
lives  in  the  nouse. 

Nonsuit.  Leave  to  move  the  court  above  to  set 
aside  the  nonsuit,  and  for  a  new  triaL 

A  rule  having  been  obtained,  pursuant  to  leave 
reserved,  on  the  ground  that  there  was  evidence 
to  go  to  the  jury  that  tbe  property  in  the  first 
count  of  the  declaration  was  the  property  of  the 
plaintiff,  and  that  the  plaintiff  was  entitled  to 
recover  on  the  second  count  of  tbe  declaration. 

HerseheU  showed  cause. — ^The  plaintiff  byhving 
with  his  wife,  the  equitable  owner  of  the  goods  in 
the  house  which  were  vested  in  the  trustee  for 
her  use,  had  a  kind  of  B])ecial  enjoyment  of  them, 
but  not  such  as  would  enable  him  to  maintain  this 
action.  For  he  had  no  property  in  them,  they 
were  not  his  goods,  as  they  were  alleged  to  be  in 
the  declaration ;  and  there  was  no  actual  taking 
of  the  goods,  so  that  his  use  of  them  was  not  for* 
moment  interfered  with.  [Lush,  J. — ^He  does  not 
seek  to  recover  the  goods,  but  complains  that  by 
wrongful  distress  of  goods  he  has  been  compelled 
to  pay  an  excessive  sum  in  the  name  of  rent.] 
There  is  no  wrong  in  distraining  for  a  larger  stun 
than  is  due.  In  such  a  case  the  money  ought  to 
be  paid  or  tendered,  and  the  goods  replevied.  Tbe 
defendant  would  have  no  answer  to  an  action  bf 
the  trustees.  [Lvso,  J. — But  if  the  fatilN 
brings  an  action  he  precludes  the  tnatee 
from  suing.  And  what  wrong  was  tiuare  to  tt> 
trustee  P    The  g^oods  were  not  removad  froB  Ikl 


(a;  His  attorney,    (l)  Ob  trust  tot  the  | 
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promises.]  He  had  not  such  a  possession  as  would 
enable  him  to  bring  an  action  w  trover  or  detinue. 
[Ltrsu,  J. — This  is  an  action  for  distraining  for 
more  than  was  due.  An  old  precedent  applicable 
to  that  case  may  be  fonnd  in  Chitty's  Forms.  Do 
you  say  it  is  wrong  P]  It  is.  Distress  for  more  than 
IS  dne,  it  is  not  jif  i-  nf  actionable. 

Tinered  r.  Leijland,  16  Q.  B.  639 ;  30  L.  J.  316  Q.  B. ; 

Olyn  V.  Thomas,  11  Ex.  870 ;  25  L.  J.  125.  Ex. 

And  French  v.  Phillips  (1   H.  &  N.  569)  is  a 
decision  by  the  Court  of  Exchequer  Chamber  ex- 
pressly in  point.    [Lusii,  J. — It  was  not  shown 
that  the  goods  there  realised  more  than  their 
Talne  on  sale,  and  they  may  not  have  been  worth 
more.    Then,  suppose  there  had  been  no  sale,  but 
this  monay  had  been  paid  under  the  pressure  of 
the    distress?]     Nevertheless   no   action    would 
lie:  (CHijn  ▼.   Tlwma*  11  Ex.  870;  25  L.  J.  125, 
Ex.)    In  that  case  the   declaration   stated  that 
the  defendant  wrongfully   distrained   the    plain- 
tiffs good.s  for  alleged  arrears  of  rent,  and  wrong- 
fully remained  in  possession  of  the  goods  until  the 
plaintiff  was  compelled  to  pay,  and  did  pay,  the 
amount  of  the  pretended  arrears  to  the  defendant 
in  order  to  regain  possession  of  the  goods,  whereas 
only  part  of  the  alleged  rent  was  due.    And  it  was 
held  (Crompton,  J.,  disgeiilleiUe)  that  the  declara- 
tion disclosed  no  cause  of  action ;  that  if  a  landlord 
distrains  for  more  rent  than  is  due,  the  tenant's 
course  is  to  tender  the  amount  really  due ;  and  if 
the  landlord  refuses  to.accept  that  sum,  to  replevy 
the  goods  and  try  the  disputed  question  of  amount 
in  an  action  of  replevin.    Other  authorities  to  the 
same  effect  are  Litidon  v.  Hooper  (1  Cowp.  414)  j 
and  Nibha  v.  Hall  (1  Esp.  34).    There  may  be  cases 
where  no  damag^  is  sustained.    [Haknex,  J. — Yon 
say  that  no  legal  damage  was  caused  to  the  plain- 
tiff bv  seizing  more  of  other  persons'  goods  than 
wonla  be  necessary  to  satisfy  the  rent  due.]    That 
is  my  point.    He  could  use  the  fiimitnre  notwith- 
standing the  seizure ;  and  the  bailiff  was  but  a  short 
time  in  the  house.  [Haxnen,  J. — ExaUr.  Partridge 
(8  T.  Rep.  308)  is  an  authority  for  the  proposition 
that  the  plaintiff  was  under  a  legal  obligation  to 
pay  his  rent ;  and  if  he  did  not,  and  the  trustaes 
were  thereby  compelled  to  pay  it  in  order  to  retain 
their  goods  distramed  by  a  landlord,  they  would 
be  entitled  to  recover  the  sum  so  paid  from  the 
plaintiff.]    If  the  furniture  been  had  removed,  per- 
haps both  he  and  they  might  have  had  an  action  ; 
one  in  respect  of  his  special  property,  the  others 
in  respect  of  their  ownership.    [LvsH,  J. — What 
answer  have  you  to  the  count  for  money  had  and 
received?]     CHyn  v.  Thomas  (tiip.),  as  Coleridge, 
J.,  says  there,    "  The  principle  on  which  Limto» 
V.   Hooper  was  decided    is    expressly   in    point, 
althougn  that  was  a  case  in  which  the  plaintiffs 
cattle  nad  been  distrained  damage  feasant,  not 
for    rent    in    arrear;     and    Lindon    v.    Hooper 
was  maintained  and  aoted  upon  in  the  Court  of 
Common  Pleas  in  OuUiver  v.  Coaetig  (1  G.  B.  788), 
in  which  all  the  authorities  were  carefully  reviewed, 
and  in  which  it  was  held  that  where  cattle  are  dis- 
trained damage  feasant,  and  an  exorbitant  sum  is 
demanded  for  the  damage  and  the  owner  pays  that 
sum  under  protest,  but  makes  no  tender  of  a  suiS- 
cient  sum,  he  cannot  recover  back  the  sum  so  paid 
as  money  had  and  received  to  his  use ;  and  in  the 
same  case  it  was  held,  further,  that  if  he  had  ten- 
dered a  sufficient  sum  before  distress  made  his 
remedy  would  have  been  replevin  or  trespass,  and 
if  after   the    distress,    but    before    impounding, 


detinue.  The  passage  cited  in  that  case,  from  the 
report  of  the  Sl.v  CnrptnUers'  case  is  very  impor- 
tant in  this,  because  Lord  Coke  clearly  puts 
tender  of  amends  of  rent  on  the  same  footing 
with  tender  of  amends,  as  applicitble  respectively 
to  distress  for  rent  arrears,  and  distress  for 
damage  feasant  (p.  128).  The  argument  in  that 
case  shows  that  there  was  a  count  for  money  had 
and  received. 

Hfiyttjood  in  support  of  the  mid. — The  plaintiff 
had  an  interest  in  the  goods  which  entitled  him  to 
maintain  the  action.    Any   kind   of    possession 
sufficed :  (Boiuriui  v.  Potbrook,  34  L.  J.  164,  C.  P.) 
There  is  no  such  distinction  as  that  attempted  to  be 
drawn  between  seizure  with,  and  seizure  without 
sale.    Although  the  detention  of  the  goods  may 
have  been  for  a  short  time  only,  yet  it  was  an 
injury  to  the  phuntiff  s  right  of  n:ee  enjoyment  of 
them.    In  Loriny  v.  Warburfon  (28  L.  J.  31,  Q.  B.) 
it  was  held,  that  where  goods  have  been  seized  as 
a  distress  'for   rent,  and   before  impounding    a 
tender  is  made  of  the  rent  in  arrear  and  costs,  an 
action  will  lie  for  the  subsequent  detaining  of  the 
goods,  Crompton,  J.  saying,  "I  never  could  see 
why  an  action  would  not  lie.     I  should  be  sorry  to 
carry  the  doctrine  of  Glyn  v.  Thoma*  any  further ,' 
Coleridge,  J.,  "  That  case  is  cleariy  distinguish- 
able   trom  the    present ; "    and  Lord  Campbell, 
C.J.,   "  Here  is  a  damnum  otm  injuria,  a  wrong 
and  a  loss    suffered    in   consequence."     Tender 
was  made.   And  in  Johnson  v.  Uphttin  (28  L.  J.  253, 
Q.B.),  it  was  decided  that  an  action  is  maintainable, 
npon  the  equity  of  2  Will.  &  M.  stat.  1,  c.  5,  s.  2, 
for  selling  goods  seized  under  a  distress  for  rent, 
where  a  tender  of  the  rent  and  expenses  has  been 
made  before  the  sale,  and  within  five  days  of  the 
seizure,  although  after  impounding.    Wightman, 
J.,  in  delivering  the  judgment  of  the  court  there, 
says :  "  It  is  true  that  by  the  precise  words  of  the 
statute,  the  goods  may  oe  sola,  unless  the  tenant 
or  owner  shall  within  five  days  replevy  the  same, 
and  no  option  is  given  to  the  tenant  of  paying  the 
rent  and  expenses.    If,  notwithstanding  the  altera- 
tion of  distress  introduced  by  the  statute,  the  old 
rule  as  to  tender  remains  in  all  its  strictness,  the 
tenant  could  not  during  the  five  days,  prevent  a 
sale  of  his  g;oods  by  tender  of  all  the  rent  dis- 
strainedfor  or  claimed,  with  all  coste  and  expenses, 
but  must  either,  though  perfectly  ready  and  willing 
to  pay  all  that  is  or  can  be  required  of  him,  sub- 
mit to  a  sale  of  his  goods  at  a  great  loss  and  in- 
convenience, or  go  through  the  process  of  a  suit 
in  replevin,  for  which  he  had  no  shadow  of  ground, 
and  m  which  he  must  necessarily  be  defeated." 
[He  was  then  stopi>ed.] 

Lush,  J. — I  am  of  opinion  that  this  rule  must  bo 
made  absolute.  The  first  count  of  the  declaration 
is  one,  in  the  ordinary  form,  for  an  excessive  and 
unreasonable  distress,  and  is,  on  the  face  of  it, 
perfectly  good.  The  evidence,  as  it  appears  from 
the  notes  taken  at  the  trial,  was  as  follows :  [His 
Lordship  read  it] ;  the  effect  of  it  b«ng  briefly 
this,  viz.,  that  the  goods  in  the  house  of  wnich  the 
plaintiff  was  tenant  had  been  assigned  to  trustees 
on  trust,  as  is  admitted,  for  his  wife.  He  lived 
with  her  in  enjoyment  of  the  prope.ty,  and  one 
trustee  also  dwelt  in  the  house.  Bent  Became  due 
and  a  distress  was  put  in  for  a  larger  sum  than 
was  owing,  a  much  greater  quantity  of  goods  was 
seized  than  would  snfiice  to  disclmrge  even  the 
amount  claimed,  and  the  bailiff  refused  to  accept 
the    sum   really    payable.      It    is    argued     that 
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there  was  no  evidence  to  go  to  a  jury  in 
support  of  the  count  for  excessive  distress, 
an  I  the  point  taken  at  the  trial  to  which  the 
learned  judge  gave  effect,  was  that  inasmuch 
as  the  plaintiff  was  not  the  owner  of  the  goods, 
but  only  enjoyed  the  use  of  them  with  the  consent 
of  tlie  trustee  and  the  cestui  que  trust,  he  was  not 
entitled  to  bring  an  action  for  excessive  distress ; 
although,  in  order  to  regain  possession  of  the 
goods,  he  had  to  pay  or  procure  the  payment  of  a 
larger  amount  than  that  of  the  rent  in  arrear. 
But  the  objection  is,  to  my  mind,  untenable.  I 
think  he  had  a  special  property  iu  the  goods — a 
right  of  possession  which  would  have  entitled  him 
to  recover  them  if  taken  away,  wai  was  sufScient 
to  enable  him  to  maintain  the  present  action. 
There  would  not,  I  apprehend,  be  any  difficulty 
in  directing  a  jury  as  to  the  measure  of  damages ; 
it  would  be  the  sum  which  the  plaintiff  was  forced 
to  pay  plug  such  damage  as  he  might  have  sustained 
from  the  inconvenience  of  being  deprived  of  the 
poi^Ression  and  enjoyment  of  the  goods.  No  case 
which  has  been  cited  is  adverse  to  our  present 
decision.  The  one  which  at  first  seemed  to  be 
contrary  is  Glijn  v.  Thomns  (sup.);  but  it  is  a 
material  fact  in  that  case  that  the  declaration  did 
not  allege  that  there  was  a  sufficient  distress  on 
the  premises,  a  fact  adverted  to  and  relied  upon  in 
the  argument.  [His  Lordship  read  the  second  count 
of  the  declaration  in  that  case.]  The  declaration 
did  not  allege  that  the  quantity  of  goods  taken 
was  excessive,  nor  were  there  any  words  which 
would  suffice  to  make  it  a  good  count  for  excessive 
distress  under  the  statute;  and,  delivering  the 
judgment  of  the  Court  of  Exchequer  Chamber, 
Coleridge,  J.,  says  distmctly :  "  This  is  not  a  case 
of  excessive  distress,  nor  a  case  in  which  the 
distrainor  has  sold  the  goods,  and  so  made 
a  re])levin  impossible;  it  is  consistent  with 
every  allegation  in  the  declaration  that  the  pro- 
ceedings of  the  defendant  were  perfectly  hand 
Jul",  that  he  believed  the  sum  claimed  to  be  the 
real  amount  of  the  arrears,  and  the  difference 
between  him  and  the  plaintiff  was  very  trifling. 
Under  the  circumstances,  the  defendant,  whose 
proceedings  were  unquestionably  lawful  up  to  this 
point,  was  entitled  to  a  tender  of  that  amount, 
wliicli  the  plaintiff  alleged  was  the  sum  really  due ; 
upon  his  refusal  to  accept  that  sum,  the  plaintiff's 
course  was  to  procure  the  immediate  possession  of 
the  goods  by  replevin,  and  to  put  the  disputed 
question  of  amount  in  that  course  of  settlement 
which  the  law  prescribes  for  it."  And  "  nothing 
that  we  here  lay  down  at  all  interferes  with  the 
ninny  well  known  and  established  decisions  in 
which  it  has  been  held  that  where  goods  are  un- 
lawfully detained,  or  an  injurious  act  is  about  to  be 
done  to  them,  or  some  act  which  it  was  the  duty  of  a 
party  to  do  in  respect  of  them  but  refused  to  be  done 
unless  mon^  be  paid,  and  the  money  be  paid  under 
protest  as  the  only  means  of  avoiding  the  injury 
which  would  result  from  the  detainer,  the  injurious 
act.  or  the  wrongful  refusal,  the  money  so  paid 
may  be  recovered  back."  Now  apply  that  to  the 
present  case.  Here  was  an  unlawml  act  alleged 
and  proved  on  the  part  of  the  plaintiff,  viz.,  seizmg 
a  larger  quantity  oi  goods  than  were  even  sufficient 
to  satisfy  the  amount  demanded.  Under  pressure  of 
the  distress  the  plaintiff  paid  the  amount  claimed 
in  order  to  regain  the  goods.  That  fact  brings 
this  case  within  the  terms  of  the  part  of  the  judg- 
ment in  Glyn  v.  Thomas,  to  which  I  have  referred, 


distinguishes  the  two  cases,  and  makes  up  the  cause 
of  action. 

HAmfEN,  J. — I  am  of  the  same  opinion.  Thig, 
on  the  face  of  it,  is  an  ordinary  action  for 
excessive  distress,  and  clearly  the  only  ques- 
tion raised  at  the  trial  was  whether  the  allegation 
that  the  goods  were  the  plaintiff's  wag 
established,  it  was  argued  that  he  had  assigned 
those  goods  to  a  trustee  for  his  wife,  and  that  his 
enjoyment  of  them  in  right  of  his  wife,  the  «»(u» 
que  trust,  was  not  enough  to  give  him  a  right  of 
action.  But  I  think  the  objection  was  not  sus- 
tained, and  that  he  was  sufficiently  interested  in 
them  to  sustain  an  action  against  a  wrong  doer; 
and  that  therefore  in  respect  of  such  enjoyment 
he  was  entitled  to  maintain  this  action,  on  the 
assumption  that  there  was  an  excessive  distress.  As 
to  the  point  commented  upon  by  my  brother  Lush, 
it  seems  governed  by  the  two  cases  last  cited  on 
behalf  of  the  plaintiff. 

Jttde  absolute  {a). 

Attorney  for  the  plaintiff,  Williams,  agent  for 
N.  Evans,  Manchester. 

Attorneys  for  the  defendant,  Oriffiihs  and  Broum- 
low,  for  E.  Brinmi,  Manchester. 


CBOWH  CASES  KESEBTES. 

Beportfld  by  Johs  THoaraoa,  Esq.,  Barriater-At-I**. 

Saturday,  Jan.  20. 
(Before  Cockburn,  C.J.,  Mabtdi,  and  CoAinu, 
BB.,  KBATiMe  and  Lcsu,  JJ.) 
Bbo.  v.  Thoxas  Bailet. 
Larceny  of  writ — Counti/ Court  learrant — 24  ^'25 

Vict.  c.  96,  «.  30. 
A  judgment  debtor  wliose  goods  hod  been  levied  iijwo, 
ana  were  in  j'ossession  of  a  County  Court  bailif, 
under  an  execution,  forcihhj  took  the  warrant  from 
the  bailiff  and  turned  him  out  of  possession,  in  the 
belief  that  it  was  the  ad u(d  possession  of  the  wof' 
rant  alone  which  entitled  the  bailiff  to  remain  »'» 
possession. 
Seld,  that  such  taking  away  of  the  warrant  uxufer 
a  fraudnleiit  purpose,  and  a  felony  within  ikt 
24  ^  25  Vict.  c.  96,  «.  30,  but  not  a  larceny. 
Case  reserved  for  the  opinion  of  this  Court  by 
Lush,  J. 

The  prisoner  was  indicted  before  me  at  Oxford, 
at  the  last  Summer  Assizes,  under  the  30th  section 
of  the  Larceny  Act  (24  &  25  Vict.  c.  96),  whiA 
enacts  that  "  whosoever  shall  steal,  or  shall  for  «ny 
fraudulent  purpose  take  from  its  place  of  deposit 
for  the  time  being,  or  from  any  person  baring  the 
lawful  custody  thereof,  or  shall  unlawfully  wd 
maUciously  cancel,  obliterate,  injure,  or  destroy  the 
whole,  or  any  part  of  any  record,  writ,  retnni, 
panel,  process,  mterrogatory,  deposition,  affidarit, 
rule,  order,  or  warrant  of  attorney,  or  of  any  ori- 
ginal document  whatsoever,  of  or  belonging  to  ai^ 
court  of  record,  or  relating  to  any  matter  civil  or 
criminal,  begun,  depending,  or  terminated  in  wry 
such  court,  Xc,  shall  be  guilty  of  felony." 

The  first  count  of  the  inmctment  charged  the 
prisoner  with  stealing  certain  process  of  a  oomi 
of  record,  to  wit,  a  certain  warrant  of  execution 
issued  out  of  the  County  Court  of  Berkshire,  in  ■" 

(a)  A  new  trial  hu  sinee  taken  pkoe,  and  a  role  «ii 
hw  again  been  obtaiasd  to  set  ooidis  a  vaxdiot  satand  Mr 
the  defendant. 


Digitized  by 


Google 


Fob.  10,  1872.] 


THE  LAW  TIMES  REPORTS. 


[Vol.  XXV.,  N.  s— 883 


0.  Cas.  B.] 


REe.  V.  Newboult  and  Holiwwokth. 


[C.  Cas.  E. 


action  wherein  one  Arthur  was  plaintiff  and  the 
prisoner  defendant.  Also  another  warrant  of  exe- 
cution out  of  the  same  court,  in  an  action  Halcombe 
and  Co.  against  the  prisoner. 

The  second  count  stated  that  at  the  time  of  com- 
mitting the  offence  hereinafter  mentioned,  one 
Brooker  had  the  lawful  custody  of  certain  process 
of  a  court  of  record,  to  wit,  a  warrant  of  execution 
out  of  the  County  Court  of  Berkshire  in  an  action 
between  Arthur  and  the  defendant ;  that  defen- 
dant, intending  to  prevent  the  due  course  of  law, 
and  to  dqirive  Arthur  of  the  rights,  benefits,  and 
advantages  from  the  lawful  execution  of  the  war- 
rant, did  take  from  Brooker  the  said  warrant,  he 
(Brooker)  having  then  the  lawful  custody  of  it. 

It  was  proved  that  two  aotiona  had  been  brought 
in  the  County  Court  against  the  prisoner,  in  each 
of  which  judgment  had  been  given  agauist  him, 
and  a  warrant  of  execution  issued  against  his 
goods.  The  high  bailiff  of  the  court  made  the 
levT  under  these  warrants,  and,  having  done  so, 
he  handed  the  warrants  over  to  his  deputy  bailiff, 
Mtd  left  him  in  possession  of  the  goods. 

The  prisoner,  a  day  or  two  afterwards,  forcibly 
took  the  warrants  out  of  the  baiUff's  hands  and 
kept  them.  He  then  ordered  him  away,  as  having 
no  authority  to  remain  there  any  longer,  and,  on 
his  refusal  to  go,  forcibly  turned  him  out. 

The  prisoner  was  convicted;  but,  as  I  enter- 
tained a  doubt  whether  these  facts  supported  the 
count  for  larceny,  and  whether,  as  the  prisoner's 
intention  in  taking'  the  warrants  was  not  to  make 
use  of  them,  but  merely  to  deprive  the  baiUii^  aa 
he  suppoBed,  of  his  authority ;  uid  as  the  validity  of 
the  execution  was  not  affected  by  his  taking  the 
warrants,  he  was  guilty  of  taking  them  for  a  fraudu- 
lent purpose  withm  the  meaning  of  the  statute,  I 
forbore  to  pass  sentence,  and  admitted  the  pri- 
soner to  bail  till  the  opinion  of  this  Court  should 
have  been  taken  upon  the  above  points. 

BoBEBT  Lush. 

No  counsel  appeared  to  argue  on  cither  side. 

CocKBimir,  CI. — I  think  Kutt  the  first  count  of 
the  indictment  which  charges  laroeDy  will  not 
hold.  The  facts  are  these  ;  the  prisoner  had  evi- 
dently conceived  the  notion  that  it  was  the  posses- 
sion of  the  warrant  which  made  the  possession  of 
his  goods  by  the  bailiff  lawful;  and  that  if  he 
could  get  the  warrant  away  he  could  denude  him 
of  that  authority,  and  the  bailiff  might  be  turned 
out  of  possession.  Under  that  belief  the  prisoner 
forcibly  took  the  warrants  oat  of  the  biuliff's 
hands.  That  was  not  a  taking  lucri  cmt«d,  but  for 
the  prarpose  of  preventing  the  bailiff  firom  having 
lawful  possession.  Neither  was  the  taking  animo 
Jurandi.  I  may  illustrate  it  by  the  case  of  a  man, 
who,  wishing  to  strike  another  person  sees  him 
coming  along  with  a  stick  in  his  hand,  and  then 
rashes  at  him,  takes  the  stick  out  of  his  hand  and 
strikes  him  with  it.  That  would  be  an  assault,  but 
not  a  felonious  taking  of  the  stick.  There  is,  how- 
ever, a  second  count  in  the  indictment  which 
bhai^ges  in  effect  that  the  prisoner  took  the  warrants 
for  a  fraudulent  purpose.  The  facts  show  that 
the  taking  was  for  a  fraudulent  purpose.  He 
took  the  warrants  forcibly  fipom  the  bailiff  in 
erder  that  he  might  tmm  him  oat  of  posseestOD. 
That  was  a  frana  against  the  execution  creditor, 
and  was  also  contrary  to  the  law.  I  am  therefore  ' 
of  flpinion  that  it  amonnts  to  a  fraudulent  purpose 
witnin  the  enactment,  imd  that  the  conviction  must 
be  aflSrmed. 


Lush,  J. — I  am  of  the  same  opinion.  I  had  a 
doubt  whether  or  not  the  taking  of  the  warrant  by 
the  prisoner,  with  the  intention  of  making  use  of 
it  for  his  own  purpose,  was  a  taking  for  a  fraudu- 
lent purpose  within  the  statute,  but  I  am  now 
clear  upon  the  point,  and  agree  with  the  rest  of 
the  Court. 

The  rest  of  the  Court  concurring. 

Conviction  nffinncil. 


Satwdaij,  Jan.  20. 
(Before  Cockburn,  C.  J.,  Mabtjs,  and  Cuasxeu., 
BB.,  Keating,  and  Lusii,  JJ.) 
Beg.  v.  Newboult  akd  Holdswohth. 
Arton — Oiniersliip  of  hoti»e  tet  fire  to — Inieni  fo 
dofraud  insurance  oMce — Evidence — 24  4' 25  Viet, 
c  97,  ».  3. 
Jai  indirtment  under  24  §•  25  Vict.  e.  97,  ».  3,  for 
Betting  fire  to  a  house,  shop,  S^c,  need  not  allege 
Hie  oicnerghip  of  the  house. 
The  evidence  in  support  of  the  intent  to  injure  was, 
th<U  the  prisoner  N.  was  under  notice  fo   quit, 
and  a  week  before  the  fire  was  ashed  to  leave,  hut 
he  did  not.    And  of  tlie  intent  to  defraud,  the 
evidence  wa«  that  in  1867  he  eaUed  on  an  agent 
about  ejecting  an  insurance,  and  that  in  1871  lie 
eaUed  on  him  again  and  said  he  had  eoine  to 
renrne  kin  policy  far  500J.,  and  paid  10». 
Hcltl,  that  the  above  evidence  teas  st^ficient  to  prove 

tlte  intent  to  injiire  and  defraud. 
Case  reserved  for  the  opinion  of  this  Coart  by 
Pigott,  B. 

The  prisoners  were  tried  before  me  at  the  last 
Winter  Assize  for  the  West  Biding  of  Yorkshire 
holden  at  Leeds  on  the  charge  of  arson. 
The  substance  of  the  indictment  is  as  follows : — 
First  count. — That  Joseph  Newboult  and  Ben- 
jamin Holdsworth  maliciously  and  feloniously  did 
set  fire  to  a  shop  of  and  belonging  to  the  said 
Joseph  Newboult,  and  then  being  in  the  possession 
of  the  said  Joseph  Newboult,  with  intent  thereby 
to  injure,  against  the  form  of  ike  statute. 

Second  count  was  in  the  same  form,  except  that 
the  intent  laid  was  to  defraud. 

The  third  count  stated  that  the  said  Joseph 
Newboult  and  Benjamin  Holdsworth  unlawfully, 
maliciously,  and  feloniously  did  set  fire  to  divers 
matters  and  things,  then  being  in  and  under  a 
oertain  shc^  theire,  of  and  bdonmng  to  the  said. 
Joseph  Newboult,  and  then  being  in  the  possession 
of  the  said  Joseph  Newboult,  with  intent  thereby 
and  by  means  thereof  unlawfully,  maliciously,  and 
felonionriy  to  set  fire  to  the  said  shop,  and  tjiereby 
to  injure  and  defraud  :  and  the  said  Joseph  New- 
boult and  Benjamin  Holdsworth,  bv  the  overt  acts 
in  this  count  mentioned,  unlawfully,  maliciously, 
and  felottiouBl^  did  attempt  to  set  m«  to  the  said 
baikUng  in  this  count  mentioned,  under  such  cir- 
camstanees,  that  if  the  same  had  thereby  been  set 
fire  to,  they  would  have  been  guilty  of  felony 
against  the  form  of  the  statute. 

At  the  conclusion  of  the  case  for  the  prosecution, 
it  was  objected  on  behalf  of  the  prisoners,  that  as 
no  policy  of  insurance  upon  the  premises  was  pro- 
duct, tliera  was  no  evidence  from  which  the  jury 
could    infer  aa  intent  to  injure    the    insurance 


And  secondly,  that  npon  the  counts  at  this 
indictment,  it  was  not  open  to  the  jury  to  convict 
of  an  intent  to  defraud  or  injure  the  owner  of  the 
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premises,  inAsmuch  as  the  premises  wore  in  the 
indictment  alleged  to  be  "of  and  belonging  to 
Joseph  Ncwboult"  himself,  and  must  lieuce  be 
taken  to  be  his  property. 

I  refused  to  stop  the  case,  but  reserved  the 
question  for  this  court. 

The  prisoner  Newboult  was  the  master  and 
Holdsworth  was  the  servant  in  the  shop  at  Leeds- 
road,  Bradford,  where  a  general  grocery  business 
was  carried  on,  and  where  a  fire  occurred  on  the 
5th  Oct.  hist. 

The  material  evidence  on  which  the  counsel  for 
the  prosecution  relied,  to  show  the  intent  to  injure 
or  defraud,  was  as  to  the  ownership  of  the  premises 
as  follows : — 

John  Hey  stated  that  he  was  a  trustee  of  the 
premises  for  the  landlady,  and  that  Joseph  New- 
boult was  under  notice  to  leave,  and  should  have 
left  on  the  5th  Sept.  last,  and  that  the  witness,  a 
week  before  the  day  of  the  fire,  had  asked  him  to 
leave  the  premises,  which  he  had  not  done. 

And  as  to  the  other  objection,  evidence  was 
given  that  a  notice  to  produce  a  policy  of  insurance 
(effected  by  the  prisoner  Newboult  on  his  stock) 
was  served  on  him,  but  too  late  to  be  complied 
with,  and  I  held  it  was  insufficient  on  that  ground. 

The  counsel  then  called  a  witness  from  the  in- 
surance office,  who  said,  "  Newboult  came  to  me  in 
May  1867,  about  effecting  an  insurance,  and  that 
on  30th  Aug.  of  the  present  year  (1871)  he  came 
again,  and  said  he  wished  to  renew  his  policy  in 
Leeds-road  for  500{.  (the  same  amount),  ana  that  he 
then  paid  me  10«. 

The  stock  of  goods  on  the  premises  at  the  time 
of  the  fire  was  of  the  value  of  212. 

Both  prisoners  were  found  guilty. 

And  I  asked  the  jury  if  they  beueved  that  New- 
bolt  was  tenant  of  tne  premises,  and,  further, 
whether  both  prisoners  had  an  intent  to  injure  the 
landlady  P  And,  also,  whether  they  believed  they 
had  an  intent  to  defraud  the  insurance  company. 

The  jury  answered  that  they  found  both  mtents. 

The  qnestions  for  this  Court  are  whether :  First, 
there  is  sufficient  evidence  of  the  existence  of  an 
insurance  to  support  the  finding  by  the  jury  of  an 
intent  to defraua  the  office;  and,  secondly,  whether 
on  these  counts,  it  was  competent  for  the  jury  to 
find  that  there  was  an  intent  to  ii^nre  the  owner 
of  the  premises.  If  either  of  these  auestions  are 
answered  in  the  affirmative,  then  tne  sentence 
which  was  passed  is  to  be  carried  into  effect,  other- 
wise a  verdiot  of  not  gpiilty  is  to  be  entered. 

G.  PiGOIT. 

Wadtly,  for  the  prisoners. — The  prisoners  ought 
not  to  have  been  convicted,  for  upon  this  indictment 
it  was  not  competent  to  show  that  the  shop  belonged 
to  any  other  owner  than  Newboult.  The  indictment 
alleges  that  it  was  Newboult's  shop  and  belonged 
to  him.  [Maetik,  B. — ^Tho  question  is  whether  you 
cannot  strike  out  the  words  "of  and  belonging 
to  Joseph  Newboult?"  Is  it  necessary  to  allege  in 
the  inoictment  the  ownership  of  the  shop?}  It 
is  and  it  has  always  been  alleged  in  the  precedents : 
(2  East,  P.  C.  1034,0.21,  s.  11.)  In  Arch.  Grim.  Plead. 
507,  the  form  of  indictment  given  is  "a  certain 
dwelling-house,  shop,  &c.,  of  J.  N.,  situate."  The 
allegation  is  necessary  for  this  reason,  that  it  is  no 
offence  to  set  fire  to  one's  own  house  or  shop, 
unless  with  intent  to  injure  or  defraud  any  person. 
rMARTUi,  B. — This  indictment  is  nnder  the  24  &  25 
Vict.  e.  97,  8.  3,  and  that  section  says  nothing  about 
the  ownership  of  the  house,  &c.,  set  fire  to,  but  only 


"  whosoever  shall  unlawfully  and  maliciously  set  fire 
to  (inter  alia)  any  shop  with  intent  thereby  to  in- 
jure or  defraud  any  person,  shall  be  guilty  of  felony." 
All  that  is  necessary  is  to  allege  and  prove  a  crime 
within  the  words  of  the  Act.  [Cockjurs,  C.  J.— And 
sect.  60  enacts  that  it  is  not  necessary  to  allege  an 
intent  to  injure  or  defraud  any  particular  person. 
[Kbatisg,  J. — It  would  be  sufficient,  you  say,  if  it 
had  been  alleged  merely  that  the  shop  was  in  the 
possession  of  Newboult.  Lxtsh,  J. — ^The  words 
"of  and  belonging  to"  would  be  satisfied  by 
proof  of  a  week  s  possession ;  they  merely  meaii 
that  the  occupier  had  some  interest  in  the  shop. 
The  indictment  is  consistent  with  some  one  else 
also  being  owner.]  Here  the  ownership  is  alleged 
to  be  in  Newboult,  and  it  was  not  competent  to 
prove  ownership  in  anyone  else.  Then  there 
was  no  proper  evidence  of  the  policy  of  insurance. 
[CocKBUKK,  C.J. — There  was  abundant  evidence 
of  that.  The  evidence  is  that  he  came  to  the 
agent  in  1867  about  effecting  an  insurance,  and 
that  he  came  again  to  him  in  1871,  and  said  he 
wished  to  renew  his  policy  for  5001.,  and  paid  10«.; 
that  is  an  admission  by  him  that  there  was  a 
poUcy.]- 

Campbdl  Fatter,  for  the  prosecntion,  was  not 
called  upon  to  argue. 

By  the  Coubt. — There  was  clear  evidence  that 
the  prisoner  had  committed  an  offence  a^inst 
sect.  3  of  the  Act.  The  averment ,  in  the  indict- 
ment is  not  an  averment  of  ownership  in  fee  sunple, 
which  it  is  necessary  to  prove.  It  may  be  nseeuA 
as  a  superfluous  averment.  There  was  abmidant 
evidence  of  the  existence  of  an  insurance  to  sup- 
port the  finding  by  the  jury  of  an  intent  to  defraud 
the  office. 

Conviction  affirmd. 

Attorneys  for  the  prosecution,  Terry  and  Bobin- 
$on,  Bradford. 

Attorney  for  prisoner,  J.  W.  Berry,  Bradford. 


COVBT  OF  AJ>]DCaAX.TT. 

Beported  by  J.  P.  AsmiAix,  E«q.,  BuTistar«t-I««. 

Tuetday,  Jan,  23. 

Tub  Fauitiu. 

Salvage — Appwtionment — Sailing  ve»»d  a*  «a2wr. 

In  a^orlioning  salvage  reioard  among  the  otenen, 

master,  and  crew  of  a  sailing  vessel  tehieh  hat  rm- 

dered  salvage  services,  the  Court  of  Admiralty  wiU 

not  allot  to  the  otoners  the  same  proportion  of  tt< 

reward  as  in  the  com  of  services  rendertd  ijf  « 

eieamship  (it«ua%  otie-half),  unless  the  dreumr 

stances  show  that  the  vessel  itself,  as  where  iM 

services  are  qffecled  by  steam  power,  was  the  cWg 

agent  in  effecting  the  salvage. 

In  apportionitig  the  sum  of  15001.,  where  the  sermeet 

were  mainly  the  personal  esDertions  of  the  "•**' 

atid  crew  of  a  saUitig  vessel,  the  court  awardea 

5001.  to  the  otvners,  6bOl.  to  the  ereto,  and  3501.  w 

the  master. 

This  was  an  application  to  the  court  to  apporticm 

the    sum  of    1500L,  tendered   in  this   suit  and 

accepted  by  the  owners,  master,  and  crew  of  the 

sailing  vessel  Adelphoi,  as  salvage  reward  in  w- 

spect  of  services  rendered  by  tnat  shij)  to  the 

sailing   vessel   Palmyra.     The   Addphoi  was  • 

barque  of  349  tons  register,  manned  by  a  oreif 

of  twelve  hands  all  told,  and  was  bound  (»• 

vojrage  from  Colombo  to  London  with  a  general 
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cargo.  The  Palmyra  was  a  ship  of  932  tons  regis- 
ter, manned  by  a  crew  of  twenty-three  hands  all 
told,  and  was  bound  on  a  voyage  from  Liverpool  to 
New  Orleans  with  a  cargo  of  885  tons  of  salt. 
The  Adelphoi  found  the  PcHmyra  in  a  disabled 
condition  in  the  Atlantic,  abont  700  miles  due 
west  of  Bordeaux,  on  the  30th  Sept.  1871. 
There  was  then  a  light  wind.  Some  of  the 
Palmyra's  crew  deserted  her,  and  went  on  board 
another  vessel.  The  master  of  the  Addpluti 
boarded  the  Palmyra,  and  found  that  her  master 
had  the  intention  of  abandoning  and  scuttling  his 
ship.  The  master  of  the  Adelphoi  remained  on 
board  the  Palmyra  for  some  time,  and  after  the 
Palmyra's  nautical  instruments,  the  effects  of  her 
crew,  and  some  of  her  stores  had  been  transferred 
to  the  Adelphoi,  he  succeeded  in  inducing  the 
master  of  the  Palmyra  to  stick  to  his  ship,  by  pro- 
xnising  him  to  remain  by  him  and  give  him  all 
possible  assistance,  and  by  threatening  him  that 
*'  if  yon  leave  your  ship,  I  will  send  one  of  my 
mates  on  board,  and  if  you  scuttle  your  ship,  you 
-will  run  a  risk  of  losing  your  certificate  and  of  being 
transported."  The  master  of  the  Adclplwi  then  left 
the  Palmyra,  leaving  on  board  of  her  the  master 
and  eleven  of  the  crew ;  eleven  others  had  been 
taken  away  by  the  other  vessel.  Onthe  sameevening 
a  gale  sprang  up  which  lasted  for  two  days,  and 
until  the  morning  of  Oct.  3rd,  and  the  Adelphoi 
kept  as  near  to  the  Palmyra  as  it  was  possible  to 
do.  On  Oct.  2nd  the  master  of  the  Palmyra  hailed 
the  master  of  the  Adelphoi  to  come  on  board,  and 
two  of  the  crew  of  the  latter  vessel  volunteered  to 
take  him  on  board.  They  went  on  board  and  back 
^ain  to  their  own  ship,  and  again  on  board  the 
Palmyra,  a  gale  blowing  the  whole  time.  The 
master  of  thePalmyra  was  very  desirous  of  leaving 
his  ship,  but  an  agreement  was  entered  into  be- 
tween the  two  masters  that  the  Adelphoi  should 
take  the  Palmyra  to  an  English  port,  and  the 
znaster  of  the  Adelphoi  return^  to  his  vessel.  On 
Oct.  3rd,  the  weather  having  moderated,  the 
Adelphoi  took  the  Palmyra  in  tow,  and  although 
the  tow  rope  broke  four  times,  succeeded  in  towing 
ter  safely  to  Falmouth,  where  they  arrived  on  Oct. 
6th.  On  Oct  3rd,  _the  effects  of  the  crew  and  the 
aantical  instruments  were  sent  back  to  the  Palmyra, 
and  the  stores  were  returned  at  Falmouth.  The 
Adelphoi  would  not  have  gone  into  Falmouth  but 
for  the  salvage  services.  During  the  gale  the 
master  of  the  Adelphoi  was  obliged  to  direct  the 
Palmyra's  course  as  there  were  no  instruments  on 
board  of  her,  and  this  he  did  by  laying  his  own 
ship  alongside  as  close  as  possible  and  hailing  her. 
The  master  and  crew  of  the  Adetphoi  were  en- 
gaged day  and  night  with  little  intermission  during 
the  services,  and  they  were  much  exhausted. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.),  and 
Wood  Hill  for  the  owners  and  six  of  the  crew  of 
the  Adelphoi. — We  admit  that  the  master  and  the 
two  men  who  went  on  board  the  Palmyra  are  en- 
titled to  more  than  the  others.  Still  the  master, 
although  he  incurs  personal  responsibility,  throws 
great  responsibility  on  his  owners,  more  especially 
with  reference  to  their  liabilitv  for  the  cargo.  The 
responsibility  he  incurs  is  reallv  that  of  the  owners, 
and  they  are  therefore  entitled  to  the  greater  pro- 
portion of  the  rewajd.  The  owners  are  entitled 
to  at  least  one-half. 

The  Perla,  Swab.  Bep.  230 ; 

The  Bpint  of  the  Age,  Swab.  B«p.  286 : 

The  8t.  Nicholas,  Lash.  Bep.  29. 


These  are  cases  of  steamers.  The  same  was 
awarded  to  the  owners  of  a  sailing  vessel  (Tlui 
Wale^-ho,  2  Dods.  44-3).  Although  the  master  and 
crew  have  behaved  well,  there  is  nothing  to  entitle 
them  to  an  extraordinary  amount.  The  voyage 
was  delayed  and  this  loss  falls  on  the  owners. 

Brace,  for  five  of  the  crew  of  the  Adelphoi. — The 
services  were  mainly  rendered  by  the  personal 
exertions  of  the  crew.  In  most  of  the  cases  cited, 
steamers  rendei*ed  the  services,  and  steamers  are 
by  reason  of  their  steam  power  themselves  the 
principal  agents  in  services  rendered  by  them. 

Phillimore  for  the  master. — ^The  owners  did  not 
suffer  from  the  delay.  The  ship  was  always  on  her 
course.  The  Palmyra  was  really  saved  by  the 
encouragement  given  by  the  master  and  crew  of 
the  Adelplioi,  and  was  not  abandoned  in  conse- 
quence ot  the  language  used  by  the  master  of  the 
Adelphoi,  which  induced  the  master  of  the  Palmyra 
to  stick  by  his  ship.  The  master's  personal  services, 
and  his  determination  and  skill,  mainly  effected 
the  salvage. 

The  Admiralty  Advocate  in  reply. 
_  Sir  R.  Philumore. — In  all  these  cases  of  appor- 
tionment, with  respect  to  the  amount  to  be  allotted 
to  the  owners,  a  question  to  be  considered  is, 
whether  the  salving  vessel  was  under  steam  or 
sail.  In  the  case  of  a  steamship,  the  steam  power 
is  the  chief  agent  in  effecting  the  salvage,  but 
where  a  sailing  vessel  is  a  salvor,  the  circum- 
stances of  each  case  must  decide  whether  the 
owners  can  possibly  be  entitled  to  the  same  reward 
as  would  be  allotted  to  the  owners  of  a  steamer.  I 
cannot  find  such  circumstances  here.  The  Adelphoi 
was  in  some  jeopardy,  no  doubt,  but  it  was  not  very 
great.  With  respect  to  the  claim  of  the  master,  it 
IS  impossible  to  doubt  that  his  courage  and  deter- 
mination, as  well  as  his  skill,  were  the  principal 
means  of  saving  the  Palmyra.  But  for  his  threat 
in  the  first  instance,  the  vessel  would  no  doubt 
have  been  scuttled.  Taking  these  circumstances 
into  consideration,  I  shall  award  5002.  to  the 
owners,  650J.  to  the  crew,  a  double  portion  going 
to  those  two  men  who  went  on  board  in  the  gale, 
and  3502.  to  the  master. 

SoUcitors :  Dylce  and  Stokes;  Field  and  Summer; 
and  Crosse. 


Tuesday,  Jan.  23. 

The  Emfres8. 

Salvage — Value  under  lOOOl. — Jurisdiction — Mer- 
chant Shipping  Acts — County  Court  Admiralty 
Jurisdiction  Act  1868. 
The  jurisdiction  in  salvage  eases  tohere  tlie  value  of 
the  property  saved  is  under  10002.,  taken  away 
from  Hie  High  Cmirt  of  Admiralty  hy  the  Merchant 
Shipping  Act  1854  (17  ^  18  Vict.  c.  104),  s.  460, 
andtlie  Merchant  Shipping  Amendment  Act  1862 
(25  ^  26  Vid.  e.  63),  s.  49,  is  restored  to  that  court 
by  the  County  Courts  Admiralty  Jurisdiction  Act 
1868  (31  ^  32  Viet.  e.  71). 
This  was  a  cause  of  salvage  instituted  on  behalf  of 
John  Purvis  and  others,  fishermen  of  Whitburn, 
in  the  county  of  Durham,  against  the  steam-tug 
Empress.    The  Empress   was  abandoned  by  her 
crew,  and  was  driven  on  to  Whitburn  Rocks,  and 
the  plaintiffs  on  23rd  Dec.   1871,  succeeded   in 
getting  her  off,  and  took  her  as  a  derelict  into 
Sunderland  Harbour.    The  Empress  was  vnlaed 
in  her  damaged  state,  under  a  commission  of  ap- 
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praisement  issued  out  of  the  Court  of  Admiralty, 
at  the  sum  of  7iOl. 

Clarlcton,  for  the  defendants,  the  owners  of  the 
Empfegt,  now  moved  (by  consent,  a  petition  on 
protest  not  having  been  filed)  the  court  to  dismiss 
the  suit  with  costs,  on  the  ground  that  the  court 
had  no  jurisdiction.  By  the  Merchant  Shipping 
Amendment  Act  1862  (2-5  &  26  Vict.  c.  63,)  s.  49, 
the  provisions  of  the  eighth  part  of  the  Merchant 
Shipping  Act  1854  (17  &  18  Vict.  c.  104),  in  re- 
spect of  salvage  cases,  are  extended  "to  all 
cases  in  which  the  valfae  of  the  property  sas'ed 
does  not  exceed  one  thousand  pounds,"  and  the 
latter  Act  (s.  460)  takes  away  the  jurisdiction 
of  this  court  in  such  cases  and  confers  it  upon 
justices. 

PhilUmore,  for  the  salvors. — No  doubt  the  court 
lost  its  jurisdiction  in  these  cases  under  the  interpre- 
tation of  those  Acte  by  Dr.  Lushington,  but  it  is  now 
restored  by  the  County  Courts  Adminalty  Juris- 
diction Act  1868  (31  &  32  Vict.  c.  71).  If  we  had 
been  content  to  recover  300?.,  the  County  Court 
could  have  heard  this  case  under  sect.  3  (a). of  that 
Act,  and  could  have  been  transferred  by  motion  to 
this  court  under  sects.  6  &  8,  and  again  sect.  9 
of  the  same  Act,  distinctly  contemplat.s  a  cause 
1^ing  tried  in  this  court,  when  the  value  is  under 
1000?.,  and  makes  the  question  a  matter  of  costs 
only.  In  the  Doteee  (L.  Rep.  3  Adm.  135 ;  22  L.  T. 
Bep.  N.  S.  627),  and  in  Everard  v.  KendaU  (L.  Bep. 
5  0.  P.  428 ;  22  L.  T.  Rep.  K  S.  408),  it  is  decided 
that  the  County  Courts,  having  admiralty  juris- 
diction, have  only  jurisdiction  in  causes  in  which 
the  High  Court  of  Admiralty  has  itself  juris- 
diction, and  the  converse  of  that  proposition  must 
be  true ;  viz.,  that  wherever  the  County  Courts 
have  admiralty  jurisdiction  the  same  jurisdiction  at 

(a)  Cotmty  Court  Admiralty  Jnrisdiotion  Act  1868. — 
Any  Comity  Conrt  having  itdrairalty  joriBdiotion  shall 
have  jariadictiaa  ...  to  try  and  determine  .  .  .  the  fol- 
lowing catuei : 

1.  As  to  any  olium  for  salvage — any  oanw  in  which 
the  property  laved  does  not  exoeed  lOOOi.,  or  in  whu^ 
the  amonnt  claimed  does  not  exoeed  3002. 

Seat.  6.  The  Hiffh  Conrt  of  Admiralty,  on  motion  by 
any  party  to  an  admiral^  oaose  pending  in  a  County 
Coort,  may,  if  it  shall  think  fit,  with  previons  notioe  to 
the  otiier  party,  transfer  the  oanse  to  the  High  Court  of 
Admiralty,  and  may  order  seonrity  for  oosts,  or  impose 
snoh  other  terma  as  to  the  oout  may  seem  fit. 

Sect.  8.  If  during  the  progress  of  an  admiralty  oause 
in  a  County  Coort  it  shall  ai>pear  to  the  ooart  that  the 
cause  coold  be  more  oonveniently  prosecuted  in  some 
other  Connty  Conrt,  or  in  tho  High  Conrt  of  Admiralty, 
the  oonrt  may  by  order  transfer  it  to  fiome  other  Connty 
Court,  or  to  the  High  Conrt  of  Admiralty  of  Bngland,  as 
the  oase  may  be,  and  the  oaose  ghall  thenoeforward  be  so 
proaeouted  oocordiugly. 

Sect.  9.  If  any  person  shall  take  in  the  High  Court  of 
Admiralty  of  England,  or  in  any  Snperior  Conrt,  pro- 
oeedinge  which  he  might,  withont  agreement,  have  taken 
in  a  Coonty  Coort,  except  by  order  of  the  judge  of  the 
High  Conrt  of  Admiralty,  or  of  enoh  Sopeiior  Court,  or  of 
a  Connty  Coort  having  adoiiralty  jorisdiotkm,  and  shall 
not  recover  a  sum  exceeding  the  amoont  to  nhioh  the 
jnrisdiotion  of  the  Cotmty  Conrta  in  that  admiralty 
oaose  is  limited  by  this  Act,  and  also  if  any  person  with- 
out agreement  laall,  except  by  order  as  aforesaid,  take 
piooeeidin^s  as  to  salvage  in  the  High  Coact  of  Admi- 
ralty, or  m  any  Superior  Coort,  in  respeet  of  pxop«rty 
saved,  the  value  of  which,  when  saved,  does  not  exoeed 
1000!.,  he  shall  not  be  entitled  to  oosts,  and  shall  be  liable 
to  be  condemned  in  ooste,  unless  the  judge  of  the  High 
Conrt  of  Admiralty,  or  of  a  Snperior  Conrt,  before  whom 
the  cause  ia  tried  or  heard,  shall  eeitify  that  it  was  a  pcoper 
cause  to  be  tried  in  the  High  Court  of  Admiralty  of 
England,  or  in  a  Superior  Coort. 


the  same  time  exists  in  the  Admiralty  Conrt.  This 
question  has  already  been  decided  by  the  Henntmu 
Wt'del  (23  L.  T.  Bep.  N.  S.  876 ;  3  Mar.  Law  Ca». 
O.  S.  530),  where  it  is  said  that  the  cases  which 
decide  that  under  the  Merchant  Shipping  Acts  the 
court  has  no  jurisdiction  are  inapplicable  since  the 
passing  of  this  Act.  The  court  has  now  a  dis- 
cretion to  hear  any  cause  of  salvage,  whatever  the 
value. 

Clarkton  in  reply. — There  is  n(Ahing  in  the 
County  Courts  Admiralty  Jurisdiction  Act  1868 
to  prevent  a  County  Court  from  awarding  more 
than  3002.  There  are  in  sect.  3  two  cases  in 
which  a  County  Conrt  has  jurisdiction,  and  th^ 
ore  totally  distinct.  The  jurisdiction  of  this 
court  is  taken  away  by  express  tenos  in  the 
Merchant  Shipping  Acts,  ana  cannot  be  restored 
by  words  which  merely  imply  jurisdiction.  Tiie 
Hertnann  Wedel  («iw.)  dees  not  decide  that  the 
court  has  jurisdiction  orixinally,  but  only  that 
there  was  an  agreement  Buca  as  ^ve  it  jurisdiciioa 
under  sect.  9,  already  cited.  [Sir  B.  Puiluxoxe. 
This  9th  section  does  certainly  aj^iear  to  ooo- 
template  the  court  taking  jurisdiction.]  It  would 
be  straining  the  words  of  the  Ij^^ature  to  hold 
that  where  jnrsidiction  has  been  taken  away  bv 
express  words  it  can  be  revived  by  words  taat 
as  those  of  sect.  9.  The  words  of_  the 
section  can  be  satisfied  without  taking  this  juris- 
diction. It  is  admitted  that  but  for  sect.  9  tbae 
would  be  no  jurisdiction.  [Sir  B.  Pbiudiou.— 
Does  not  that  section  contemplate  a  case  under 
10002.  in  value  being  tried  here,  and  a  state  of  things 
where  the  party  suing  would  be  entitled  to  costs  |j 
No  doubt,  but  that  is  in  one  particular  case, 
namely,  a  case  coming  from  the  Cinque  Porta  It 
was  decided  in  The  Jeune  Paul  (L.  Bep.  Adm.  336; 
L.  T.  Bep.  N.  S.  125 ;  2  Mar.  Law  Cas.  0.  a  478) 
that  this  court  had  concurrent  jurisdiction  vitb 
tie  Court  of  Admiralty  of  the  Ciatjue  Ports  where 
the  value  was  under  10002.,  and  it  is  more  ressoa- 
able  to  suppose  that  the  Legislatore,  by  this  seotion, 
intended  to  provide  for  such  a  case  as  this  rather 
than  to  revive  a  jurisdiction  expressly  taken  away. 
The  Legislature  must  be  taken  to  have  been  per- 
f  estly  acquainted  with  the  subject  with  which  uiey 
were  dealing,  and  it  must  be  supposed  that  tbqr 
meant  to  meet  some  existing  caee  suc^  as  the 
above,  rather  than  to  give  genial  jurisdiction 
by  implication.  [Sir  B.  PuilIiIKObi. — ^The  Act 
gives  me  power  to  transfer  causes  liei*> 
even  though  the  amount  is  bekTw  the  limit] 
Such  a  cause  is  atill  a  County  Court  cause,  and 
the  power  to  transfer  does  not  giv£  this  court 
original  jurisdiction.  By  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act  1869 
(32  &  33  Vict.  c.  51),  the  Connty  Courts  having 
admiralty  jurisdiction,  have  power  to  try  oMses 
in  which  this  court  has  no  original  jortsdiotioii, 
amd  yet  they  may  be  transferrea  here  by  the  i^ 
now  in  question,  and  the  appe^  lies  here.  AgKO, 
there  is  a  distinction  between  salvage  sails  and 
other  admiralty  causes ;  in  the  latter  the  ooort 
has  original  jurisdiction,  bvt  to  salvage  it  has  not 
where  the  value  is  under  lOOOJ. 

Sir  R.  PmtuMoaB.— It  is  on  unsatirfactotTdntf 
to  have  to  construe  the  sections  of  this  Act,  onts* 
it  i*  oast  upon  me  I  must  interpr^  them  ■o'"''^ 
ing  to  the  only  meaning  that,  in  my  view,  om  w 
put  upon  them.  The  only  construction  tb«*  I  <*» 
put  upon  sect.  9  of  the  (Jounty  Courts  Adnii™^ 
Jurisdiction  Act  1868  is  that  which  I  have  already 
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indicated  during  the  argument.  I  am  of  opinion 
tbat  the  court  has  jurisdiction  to  bear  the  case, 
and  to  award  costs  according  to  the  view  it  may 
take  on  the  bearing.  I  quite  feel  the  difficulty 
•which  mnst  necessarily  arise  from  either  construc- 
tion of  the  section ;  but  I  must,  as  I  interpret  the 
section,  allow  the  case  to  go  on,  and  decide  upon 
the  merits  hereafter  whether  it  was  a  proper  cause 
to  be  tried  here. 

Proctors  for  the  salTors,  Byke  and  Sloket. 

Solicitor  for  the  owners,  Tltomaa  Cooper. 


Friday,  Jan.  26. 
Tile  Livia. 

C'lllUlon — Comntihory  pilotage — Burden  of  proof 
Several  iesuee — Co»ts. 

Ill  a  iranse  of  daittage  by  collision,  where  Hie  defence 
relied  upon  i$  compulsory  pilotage  only,  arid  the 
dpfenda/nts  prove  that  the  vessel  was  in  cJiarge  of 
a  licensed  pilot  by  compulsioti  of  laio,  and  that 
he  gave  orders  for  the  pivrpoee  of  avoiding  the 
collision,  aad  that  these  orders  were  obeyed,  and 
here  the  plaintiffs  seek  to  shmv  tliat  the  collision 
I'-n-s  due  to  tJui  defective  steering  power  of  the 
defendants'  vessel,  it  lies  upon  the  plaintiffs  to 
prove  such  defective  steering  power  by  substantive 
evidence. 

Defendants  in  a  cause  of  damage,  who  rely  at  the 
hearing  upon  the  defence  of  compulsory  pilotage 
only,  and  succeed  in  this  point,  but  wlujse  plead- 
ings raise  other  issues  which  are  not  proved,  are 
not  entitled  to  their  costs. 

Tills  was  a  cause  of  damage  instituted  on  behalf  of 

tho  owners  of  the  schooner  Lulea,  and  of  her  cargo, 

against    the    brig  Livia.    The  petition    was    as 

follows  : 

1.  The  thne-nuBted  eehoonw  LvUa,  of  227  tons 
British  register,  was  riding  at  anohor,  in  a  {air  and 
proper  berth,  in  Falmouth  Boads,  at  about  2.30  p.m.  of 
the  14th  Not.  1871. 

2.  The  waatiier  at  anch  time  was  rather  thick,  with 
elighfe  rain.  There  waa  a  strong  breeze  from  the  S.8.W. 
The  tide  was  in  the  first  (^xter  flood.  The  LaUa  lay 
with  her  head  about  S.  b;  W.  half  W.  A  good  look  ont 
was  being  kept  on  board  of  het. 

3.  In  tiiese  cironmstances  the  brig  Livia,  proceeded 
against  in  this  canae,  was  obserred  oy  those  on  board 
the  LuUa,  abont  three  cables'  length  off,  and  bearing 
aboDt  on*  and  a  hAlf  points  on  her  port  bow.  In  a  very 
short  time  the  liiai<x  came  into  ooUision  with  the  Lulea 
with  great  violenoe,  the  port  bow  of  the  Jvivta  by  her  oat- 
head  striking  the  port  midships  of  the  Lv,lea.  Very 
serioDS  damage  was  done  to  the  Lulea  by  the  collision 
aforesaid,  and  mnoh  loss  and  injury  has  been  in  oonse- 
qnenee  suffered  by  tha  owaara  of  the  Lulea,  and  her 
cargo. 

4.  The  ooUision  aforesaid,  and  the  damage  and  loss 
arising  therefrom  are  attributable  to  the  default,  neglect, 
or  mismanagement  of  the  Livia,  or  those  on  board  of  her. 

5.  No  blame  in  respect  of  the  said  collision  is  atkribnt- 
able  to  the  iiuba,  or  to  any  one  on  boatd  of  her. 

The  answer  filed  on  behalf  of  the  owners  of  the 
Livia  was  as  follows : 

1.  The  Livia  is  an  Italian  brig,  of  241  tons  register,  or 
thereabouts,  navigated  by  Vinoenzo  Mazella,  her  master, 
and  a  oiew  of  ten  hands. 

2.  On  the  2lBt  July  1871,  the  JAnia,  naTisated  by  her 
said  master  and  crew,  left  Harianople  with  a  cargo  of 
rye,  bound  for  Qneenstown  or  Falmonth  for  orders. 

3.  At  abont  11  a.m.  of  the  14th  Nov.  following,  the 
Livia,  in  the  proseontion  of  her  said  voyage,  arrived  off 
the  Lizard,  and  was  boarded  by  a  doly  licensed  pilot 
named  John  Collins,  in  charge  of  whom  she  afterwards 
proceeded  for  Falmonth. 

4.  Shortly  before  2  p.m.  on   the  said   11th  Nov.  the 


weather  was  a  little  thick,  and  there  were  passing 
showers,  and  the  wind  was  blowing  strong  from  the 
S.S.W.,  and  the  Livia,  atiJl  in  charge  of  the  said  John 
Collins,  was  proceeding  upon  Falmouth,  under  lower 
foretopsail,  flying  jib,  and  foretopmast  staysail,  and 
making  abont  four  knots  an  hour.  A  good  look  out  was 
being  Kept  from  on  board  of  her,  and  the  said  John 
Collins  was  also  upon  the  forecastle  looking  ont,  and 
directing  the  navigation  of  the  ship. 

5.  Whilst  the  Livia  was  thus  proceeding,  several 
vessels  were  seen  at  anohor  in  Falmonth  Boads. 
One  of  snch  vessels,  to  wit,  the  Lulea,  whose  owners  are 
the  plaintiffs  in  this  cause,  was  particularly  observed  by 
the  said  John  Collins  when  at  the  distance  of  abont  one 
hundred  fathoms  from,  and  bearing  about  one  point  on, 
the  port  bow  of  the  Livia,  but  no  alteration  was  then 
made  by  the  said  John  Collins  in  the  course  of  the  Livia. 
When,  however,  the  I/ivia  had  approached  to  within  a 
short  distance  of  the  Lu  ea,  the  said  John  Collins  gave 
orders  for  the  helm  of  the  tiivia  to  be  put  hard  a-port, 
and  for  her  port  jib- sheets  to  be  hauled  alt ;  bnt  notwith- 
standing that  those  orders  were  immediately  obeyed,  the 
Livia,  witii  the  luff  of  her  port  bow,  came  into  collision 
with  the  port  side  of  the  Lulea,  and  damage  was  occa- 
sioned thereby  as  well  to  the  Lulea  as  to  the  Livia.  The 
Lima,  after  clearing  the  Lulea,  was  then,  by  direction  of 
the  said  John  Collins,  brought  to  anchor. 

6.  Save  as  herein  appears,  the  defendants  deny  the 
truth  of  the  alle^tions  contained  in  the  petition. 

7.  The  aforesaid  collision  was  not  in  any  way  ocoaaioned 
by  any  negligence  or  default  of  the  master  and  crew  of 
the  Livia. 

8.  Before  and  at  the  time  of  the  occurrence  of  the  afore- 
said ooUision,  the  Livia  was  navigated  within  a  pilotage 
district,  wherein,  and  under  circumstances  in  which  it 
was  compulsory  by  law  upon  her  and  her  master  and 
owners  that  she  should  be  in  charge  of  a  pilot  duly 
licensed  for  such  district ;  and  the  said  John  CoUma  was 
a  pilot  dnly  licensed  for  such  district,  and  before,  and  at 
the  time  of  the  said  collision,  was  in  sole  charge  of  the 
Livia,  and  directing  her  navigation ;  and  if,  and  so  far  as 
the  said  collision  was  occasioned  by  any  negligent  or  im- 
proper navigation  of  the  Livia,  it  was  wholly  occasioned 
by  the  negligence  or  want  of  skill  of  the  said  John 
Collins,  in  whose  charge  the  Livia  then  was  by  oompnlaion 
of  law. 

On  this  the  plaintiffs  concluded  denying  the 
allegations  in  the  answer,  save  in  so  far  as  they 
agreed  with  the  statements  in  the  petition.  At 
the  hearing  before  the  judge,  assistol  by  Trinity 
Master,  the  facts  alleged  both  in  the  petition  and 
answer  were  substantially  proved.  The  defendants' 
witnesses  were  first  called,  and  from  the  evidence 
of  the  master  of  the  Livia  it  ftirther  appeared  that 
the  Livia  steered  well;  that  before  this  voyage  she 
had  been  to  Constantinople,  and  that  whilst  there 
that  the  ship's  bottom  had  been  thoroughly  cleaned ; 
that  at  Marianople,  before  starting  on  this  voyage, 
she  liad  been  listed  over  and  cleaned  as  far  as 
possible ;  that  the  Lidea  was  lying  with  her  head 
out  to  sea ;  that  there  might  have  been  an  inch  of 
barnacles  and  weeds  on  her  bottom  as  far  as  he 
could  see,  but  that  this  would  not  interfere  with 
her  steering.  The  pilot  was  not  called  on  either 
side.  From  the  evidence  of  a  channel  pilot,  called 
tor  the  defendants,  it  appeared  that  he  had  navi- 
gated the  ship  from  Falmouth  to  Rotterdam,  and 
that  whilst  on  her  voyage,  and  whilst  being 
towed  up  the  Helvetsluys  canal  to  Botterdam.  Bhe 
steered  well.  From  the  defendants'  evidence,  it  ap- 
peared that  the  Livia,  whilst  at  Falmouth,  had  been 
examined  by  order  of  the  commissioners  of  pilotage, 
and  that  she  was  thoroughly  foul  with  barnacles 
and  grass  three  inches  and  a  half  thick.  The  wit- 
ness, a  master  of  a  merchant  vessel,  who  gave  this 
evidence,  stated  as  his  opinion  that  this  would 
materially  affect  the  ship's  steering.  Whilst  at 
Falmonth  the  Livia  was  cleaned  with  scrapers 
.  fastened  to  handles  four  feet  long.    The  carpenter 
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of  the  Lidca  stated,  that  as  the  Livia  approached 
she  was  yawing  from  side  to  side. 

Milicnril,  Q.C.  (CTarA'win  with  him)  for  the 
defendants. — We  have  shown  that  the  vessel 
steered  reasonably  well,  and  that  is  sufficient.  As 
long  as  she  was  in  ordinary  safe  trim,  although  she 
might  have  been  in  handier  trim,  the  owners  are 
not  responsible:  (T)ie  Argo,  Swab.  -ttiO.)  We  have 
proved  that  the  pilot's  orders  were  given  and 
obeyed  (The  Schtealbe,  Lush.  239),  and  we  are  not 
bound  to  call  the  pilot. 

Bri-ff,  Q.C.  (Fh  Ml  more  with  him)  for  the  plain- 
tiffs.— The  Livia  would  not  steer.  The  Luhui  was 
abont  one  point  on  the  port  bow  of  the  Livia,  and 
struck  the  Livia  on  the  port  bow,  and  this  shows 
that  the  Xii'i'a  did  not  answer  her  port  helm  but 
came  to.  If  anyone  is  bound  to  call  the  pilot,  the 
defendants  are,  and  not  the  plaintiffs :  {The  Carrier 
Dovf,  Bro.  &  Lush.  113).  It  is  sufficient  for  the 
plaintiffs  to  show  that  the  vessel  did  not  answer 
ner  helm.  Tbe  defendants  must  prove  by  whose 
fault  it  did  not.  The  evidence  raises  a  presump- 
tion that  the  steering  was  bad,  and  if  it  was  bad 
we  are  entitled  to  a  verdict.  Owners  are  respon- 
sible for  bad  steering  occasioned  bv  an  inherent 
defect  in  a  ship:  (The  P>rii,  Pritchard's  Digest, 
440,  (a)).  If  she  was  more  than  ordinarily  unable  to 
steer,  the  owners  are  liable. 

Mil  ward,  Q.O.  in  reply. — We  have  shown  all  that 
we  are  required  nnder  the  dt  fence  of  compulsory 
pilotage,  and  the  onus  of  proving  that  the  vessel 
could  not  be  steered  lies  upon  the  plaintiffs.  There 
is  no  positive  evidence  given  by  the  plaintiffs  to 
show  that  the  vessel  steered  badly,  so  as  to  bring 
this  case  within  the  principle  laid  down  in  the  The 
Peni  (gup.). 

Sir  R.  PutLUVORE. — This  is  a  case  in  which  a 
collision  took  place  between  the  brig  Livia  and  the 
three-masted  schooner £rtt/<.'0.  TheLulca,tk  Swedish 
vessel,  was  riding  in  a  fair  and  proper  berth  in 
Falmouth  Roads  at  about  2.30  p.m.  on  the  14th 
Nov.  1871.  The  Italian  brig  Livia  was  coming 
into  Falmouth  Roads  for  orders.  She  had  taken 
a  duly  Uccnsed  pilot  on  board  off  the  Lizard,  and 
whilst  she  was  running  up  the  harbour,  she  came 
into  collision  with  the  Lnlea,  and  inflicted  on  the 
latter  vessel  serious  damage.  It  is  not  denied  by 
the  defendants  that  the  Livia  was  alone  to  blame 
for  the  collision.  The  only  question  that  I  have 
now  to  decide  in  the  case  is,  whether  the  defence 
set  up,  namely,  that  the  Livia,  at  the  time  of  the 
collision  was  in  charge  of  a  pilot  by  compulsion  of 
law,  is  sufficient  excuse.  The  evidence  ]>roduccd 
before  ns  to-day  has  proved  that  the  vessel 
was  in  charge  of  a  pilot;  that  he  gave  orders 
for  the  purpose  ot  avoiding  the  collision; 
that  those  orders  were  obeyed,  but  that  the 
collision,  nevertheless,  took  place.  But  it  is 
said  on  the  part  of  the  plaintiffs  that  the  collision 
was  due  to  circumstances,  which  appears  on  the 
face  of  the  case,  that  clearly  show  tnat  the  Livia, 
at  the  time  of  the  collision,  was  in  such  a  condition 
that  she  was  incapable  of  steering,  and  that  her 
owners  are  therefore  responsible.  The  plaintiffs, 
to  prove  this  proposition,  have  brought  forward 
eviaence  to  show  that  the  Livia  was  foul  with  bar- 
nacles and  grass.  Now,  if  it  were  proved  to  the 
satisfaction  ef  the  court  that  the  vessel  was  so  foul 


(a)  Cited  in  the  argument  from  reports  of  Adtairalty 
deoiuons  in  the  Shipping  and  Mercantile  Oatette,  cut 
from  th*t  paper  and  preserved  in  the  BegiBtty, 


as  not  to  obey  her  helm,  then,  no  doubt  the  injary 
sustained  would  be  due  to  the  vessel  and  not  to  the 
pilot,  as  he  would  have  given  the  necessary  orders 
in  ignorance  of  her  condition.  Such  a  fitct  as  this, 
however,  onght  not  to  be  proved  by  presmnp- 
tions  to  be  deduced  from  the  plaintiffs'  or  the 
defendants'  case,  but  by  positive  evidence  of  tbe 
clearest  character.  Now,  what  is  the  evidence 
of  the  defendants,  on  this  point.  The  vessel  was 
cleaned  at  Constantinople,  and  afterwards  partially 
at  Marianople,  and  then  she  made  this  voyage.  Her 
master  said  she  steered  well  all  the  time.  After  the 
collision  she  went  to  Rotterdam  under  thechareeof 
a  channel  pilot.  He  sailed  in  her  on  the  10th  Dec., 
the  collision  having  taken  place  on  the  14th  Nov., 
and  he  found  no  malt  with  her  steering,  and  be 
had  to  steer  her  whilst  being  towed  up  the  Hel- 
vetsluys  canal,  in  which  place  a  vessel  must  answer 
her  helm  reasonably  well  to  be  safe.  On  the  part 
of  the  plaintifis,  the  court  is  asked  to  presume  that 
the  vessel  did  not  steer  well  from  the  &xA  of  her 
being  covered  with  barnacles.  The  evidence  given 
is  quite  sufficient  to  dischaive  the  owners  of  tbe 
Livia  from  proof  of  the  conmtion  of  their  vessel 
They  have  shown  that  the  pilot's  orders  were 
obeyed,  and  if  the  plaintiffs  intended  to  show 
that  the  Livia,  and  not  the  pilot  was  to 
blame,  that  ought  to  have  been  proved  bj 
substantive  evidence ;  the  burden  of  proof  is  re- 
moved to  the  plaintiffs,  and  they  must  show  that 
the  Livia  is  to  blame.  There  may  be  cases,  no 
doubt,  in  which  the  evidence  adduced  by  the  defen- 
dants appears  sufficient  to  warrant  the  court  in 
finding  on  that  evidence  alone  that  the  ship  and 
not  the  pilot  is  to  blame ;  but  this  is  not  sncb  a 
case.  The  presumption  in  such  case  would  have 
to  be  very  strong  before  the  court  would  act  upon 
it.  The  opinion  of  the  Ebler  Brethren  of  tbe 
Trinity  House — and  with  this  opinion  I  entirely 
concur — is  that  if  the  order  given  by  the  pilot  to 
keep  her  away  had  been  given  sooner  this  collision 
would  not  have  taken  place ;  and  they  think  that 
the  pilot  did  not,  when  ne  first  saw  the  ship,  make 
sufficient  allowance  for  tbe  flood  tide  running  into 
the  harbour.  The  Livia  could  have  had  very  little 
steerage  way  on  her.  Holding  this  opinion,  I 
must  hud  in  this  case  that  the  puot  alone,  and  not 
the  Livia,  is  responsible  for  tnis  collision,  uid  I 
accordingly  dismiss  the  suit.  The  cases  cited 
(Thf  Carrier  Dove  (««».),  and  The  Sehtralie  (xtp.) 
with  reference  to  calling  the  pilot,  e8tabli8h_  the 
proposition  that  sufficient  evidence  mnst  be  given 
to  show  that  the  colUsion  was  occasioned  by  the 
default  of  the  pilot,  and  that  the  necessary  facts 
must  be  strictly  proved ;  but  they  are  not  antbon- 
ties  for  saying  that,  where  the  fiwjt  that  the  pilot 
has  given  orders,  and  those  orders  have  been 
obeyed  has  already  been  proved,  the  owners  are 
bound  to  call  him  in  support  of  their  case. 

Mihoard,  Q.C,  for  the  defendants,  applied  for 
costs,  and  cited  the  Boyal  Charier  (L.  Bep.  '2 
Adm.  362  ;  20  L.  T.  Rep.  N.  S.  109;  3  Mar.  Law 
Cas ;  0.  S.  262.)  (a). 

Clarkgon,  on  the  same  side,  contended  that  tbe 
defence  in  this  case    as  shown  by  the   iuiswer 

(a)  The  jodge  sent  for  the  doonmenta  in  the  £«¥•• 
Charier  (sup.)  from  the  reeistry,  and  it  appeared  tin*  p 
that  case  there  were  no  pleadintrs,  but  a  itatement  a 
nature  of  a  special  case  agreed  npon  between  (!<"''|?~* 
which  clearly  and  distinctly  raised  the  one  <10**r? 
in  the  caae,  vis.,  that  the  delenoe  was  oompolioty  pum- 
age,  and  that  only. 
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amotmted  to  that  of  oompulsoiT'  pilotage  only. 
Tho  only  defence  the  defendants  reUed  on  was  that 
of  compulsory  pilotage.  [Sir  B.  PmLUifOBB. — ^The 
8th  paragraph  of  the  answer  surely  raises  the 
question  whether  there  was  negligence  on  the  part 
of  the  Livia.  The  real  test  in  this  case  is  whether 
as  counsel,  you  would  advise,  on  the  pleadings  as 
they  now  stand,  that  witnesses  should  oe  osUm  on 
the  question  of  compulsory  pilotage  only.]  Cer- 
tainly I  should.  There  are  only  three  defences 
that  we  could  have  raised,  first,  that  the  LtUea  was 
to  blame ;  secondly,  that  the  pilot  was  to  blame  ; 
or  thirdly,  that  the  collision  was  an  inevitable 
accident.  We  could  onl^  raise  the  defence  oE  com- 
pulsory pilotage  in  this  case,  and  that  was  our 
defence.  The  plaintiffs  tried  to  prove  fitcts  as  to 
our  ship's  steering,  and  they  have  fiiiled.  They 
were  not  bound  to  bring  this  action.  They  should 
have  ascertained  the  facts  clearly  before  coming 
here  (The  Lmulon,  9  L.  T.  Kep.  K  S.  348 ;  1  Mar. 
Law  Cas.  0.  S.  398.    Bro.  and  Lush  82.) 

Butt,  Q.C.,  contra. — Is  it  distinctly  admitted  on 
the  &ce  of  the  answer  that  the  only  defence  ia  com- 
pulsory pilotage  P  That  is  the  only  question. 
Could  we  safely  bring  witnesses  as  to  compulsory 
pilotage  only  r  Farag.  5  of  the  petition  raises  a 
distinct  issue  and  is  traversed  in  tne  answer. 

Sir  B.  PuiLLixoRE. — In  the  case  of  the  Royal 
Charier,  I  said,  "Looking  to  all  the  circum- 
stances of  this  case,  and  the  present  state  of  the 
law  with  respect  to  compulsory  pilotage,  I  am  of 
opinion  that  the  defendants  are  entitled  to  their 
costs,"  and  if  the  present  case  could  be  brought 
within  the  principle  that  acted  on  in  that  case,  I 
should  follow  it.  There  there  was  an  agreement 
as  to  facts,  and  it  was  confined  to  the  sole  question 
of  compulsory  pilotage,  and  it  admitted  that  that 
was  the  only  defence.  It  ia  impossible  to  read  the 
answer  in  this  case,  and  to  suppose  that  such  an 
admission  is  made.  Such  an  aomission  should  be 
made  in  langua^  of  the  most  distinct  character, 
and  should  not  oe  left  to  be  drawn  by  ingenious 
inference  fix>m  the  words  of  the  answer.  I  am  of 
opinion  that  as  the  defence  was  not  limited  bv  the 
pleadings  to  the  question  whether  the  defendants 
were  exempted  by  law  in  consequence  of  having 
on  board  a  licensed  pilot  by  compulsion  of  law,  they 
are  not  entitled  to  their  costs. 

Proctors  for  the  plaintiffs,  DyJee  and  StoJces. 

Solicitors  for  the  defendants,  Thontat  Cooper. 


Wednesday,  Jan.  31. 

The  FRANXJiAND. 

CoUision — Preliminary  act — Amendment — Practice. 
The  Court  wiU  not,  at  the  hearing,  allow  the  amend- 
ment of  the  preliminary  act  in  a  cavse  of  damage 
hy  collision. 
This  was  a  txase  of  damage,  instituted  on  behalf 
of  the  owners  of  the  steamship  Zeffrel  against  the 
steamship  FranMand.  The  Frankland  was  on  a 
voyage  from  Sunderland  to  London,  and  was,  at 
the  time  of  the  collision,  according  to  the  answer 
filed  on  her  behalf,  off  the  coast  of  Norfolk,  and 
was  proceeding  on  her  voyage  in  a  thick  fog  at  the 
rate  of  about  two  knots  an  hour,  and  the  collision 
took  place  two  hours  after  she  had  passed  the 
Dudgeon  light.  The  plaintiffs  alleged  in  their  peti- 
tion that  tne  Franmand  was  proceeding  too  fast. 
The  preliminary  act  filed  in  her  behalf  aUeged  that 
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the  collision  took  place  "  about  four  miles  southward 
of  the  Dudgeon  Iwht  vessel,"  and  the  answer  con- 
tained the  same  aUegation.  The  cause  now  came 
on  for  hearing,  and  before  the  opening  of  the 
plaintiff's  case,  and  without  offering  any  proof  of 
the  fact — 

MUward,  Q.C.  (Clarkeon  with  him)  for  the  defen- 
dants, applied  for  leave  to  amend  their  preliminary 
act  and  their  answer,  by  altering  "  four  miles 
southward  of  the  Dudgeon  light,"  to  "six  or  eight 
miles  southward  of  the  Duc^eon  light,"  on  the 
ground  that,  in  calculating  the  distance  they  had 
passed  the  light,  they  had  not  made  allowance  for 
the  tide,  which  was  running  in  their  favour  at  the 
rate  of  about  a  mile  and  a  naif.  In  relation  to  our 
speed  it  is  important  to  fix  the  place  of  collision. 

Butt,  Q.C.  {Pritchard  with  him)  for  the  plaintiffs, 
objected,  on  the  ground  that  the  object  of  a  pre- 
liminary act  was  to  obtain  a  statement  from  the 
party  making  it  immediately  after  the  institution 
of  the  cause,  with  a  view  to  accuracy  whilst  the 
facts  are  still  fresh,  and  that  if  amendments  were 
allowed  at  the  trial  that  object  would  be  defeated. 
The  court  holds  parties  strictly  to  the  statements 
in  their  preliminary  acts. 

Sir  B.  FuiLLmoRE. — I  am  of  opinion  that  the 
application  to  amend  the  preliminary  act  cannot 
be  granted.  The  object  of  the  preliminary  act  is 
to  commit  the  parties  to  statements  of  the  facts,  at 
a  time  when  they  are  fresh  in  their  recollection, 
and  this  object  would  be  entirely  defeated  if  I 
allowed  the  act  to  be  amended  at  the  hearing  of 
the  cause.  The  same  objection  does  not  apply  to 
the  amendment  of  the  answer,  as  the  defendants 
have  applied  before  the  evidence  has  been  taken. 
The  answer  may  therefore  be  amended,  but  it  will, 
of  course,  be  competent  to  counsel  for  the  plaintiffs 
to  comment  upon  the  discrepancy  between  the 
answer  and  the  preliminary  act. 

Proctors  for  tne  plaintiffs,  Pritchard  and  Sons. 

Solicitor  for  the  defendants,  Thomat  Cooper. 


Tuesday,  Feb.  13. 

Thb  Tukaciak. 

Tender — Corit — Practice. 
A  tender  must  be  made  with  coite,  or  the  ground  for 

refusing  costs  mitst  appear  on  the  face  of  it. 
This    was   a   cause  of  scuvage  instituted  a£»inst 
the  Thrcuiian,  in  which  the  defendants  had  tendered 
SOOi.    The  tender  was  as  follows  : — 

Id  thb  High  Court  or  ADiaRAi.TT. 
No.  5970.  The  Thracian. 

Take  notioe,  that  I  hare  this  day  paid  into  the  Bank  of 
England,  to  the  credit  of  the  regiatnr  of  this  honourable 
ootut,  the  sam  of  300!.,  which  amount  I  tender  to  the 
plaintiffs  in  full  satisfaction  for  the  servioes  proceeded 
for,  escloiiTe  of  coats,  the  defendants  reserrins  to  them- 
selves  the  right  of  contending  that  the  pUintifls  ought  to 
be  condemned  in  the  costs  of  the  suit,  or  onght  not  to 
have  their  costs. 

Dated  this  18th  Jan.  1872. 

Thoxas  Cooprr.  Defendants'  Solicitor. 
To  Sfessis.  liowless.  Nelson,  and  Jones,  Flaintifls' 
Solicitors. 

On  1st  Feb.  1872,  the  defendants' solicitor  served 
a  notice  of  motion  on  the  plaintiffs'  solicitors  that 
he  would,  "  on  the  6th  day  of  Februanr,  move  the 
judge  in  chambers  to  direct  the  plaintiffs  to  declare 
forthwith  whether  they  accept  or  reject  the  tender 
made  in  this  cause."  Accordingly,  the  respective 
solicitors  appeared  before  the  judge  in  chambers 
on  6th  Feb.  and  it  there  appetu^d  that  the  tender 
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I  made  in  the  form  Bet  ont  above,  in  order  to 
nuse  the  qneetion  whether,  if  the  3002.  were  ac- 
cepted, the  plaintiffs  were  or  were  not  entitled  to 
their  costs,  under  the  County  Courts  Admiralty 
■Jarisdiotion  Act,  1868,  whereupon  the  learned 
Judge  adjourned  the  motion  into  court. 

Clarkgon  now  moyed  in  the  terms  of  the  motion. 

Webster,  contra. — ^We  are  entitled  to  know  the 
^ound  on  which  the  defendants  refuse  to  pay 
-costs,  and  they  should  set  out  the  ground  in  the 
tender :  {The  Hickman,  L.  Rep.  8  Adm.  &  Ecc  15 ; 
.21  L.  T.  Rep.  N.  S.  472.) 

Clarkson,  in  reply. — We  are  only  bound  to  let 
the  plaintiffs  know  that  we  object  to  pay  the  costs. 

Sir  R.  Philuuobe.— I  think  it  desirable  that  the 
practice,  as  laid  down  in  TJie  Hickman  {tup.),  should 
be  adhered  to,  and  that  a  defendant,  in  making  a 
"tender,  should  either  tender  with  costs  or  should 
ehow  distinctly  the  ground  on  which  he  refuses 
costs.  Parties  have  a  right  to  be  apprised  of  the 
sroond  on  which  costs  are  refused.  In  this  case 
-the  tender  should  be  altered,  after  the  words  "  ex- 
clusive of  costs,"  so  as  to  read,  "and  I  contend 
that  the  pUuntiffs  ought  to  be  condemned  in  costs, 
or  ought  not  to  be  allowed  their  costs,  on  the 
^ound  that  the  suit  ought  to  have  been  brought 
in  the  County  Court  (Admiralty  Jurisdiction)," 
leaving  out  the  words  "  the  defendants  reserving, 
&c.,"  down  to  the  end  of  the  tender.  The  motion 
■mill  therefore  bo  dismissed,  but  without  costs. 

Solicitors  for  the  plaintiiffs,  Lcnoless,  Ndeon,  and 
Jones. 

S<^citor  for  t^e  defendant,  Thomas  Cooper. 


£qutts  Courts* 

— > 

COXTBI  OF  APPEAL   TS  CKAITCEBT. 

B«portod  bj  Tbokas  Buooksbaiix.  E.  9t«wuii  Bocn,  and 
H.  Peat,  Eaqn.,  BBrriirten-at-Law. 

Tliurtday,  Nov.  16, 1871. 

(Before  the  Lord  Chancellor  (Hatherley). 

Pbidb  v.  Bcbb. 

Married  woman — Real  estate — Power  to  dispose  of 
by  win — Separation  deed — Fines  and  Recoveries 
Ad  (3  &  4  Will.  4,  c.  74),  s.  77. 

A  serpartAion-deed  between  Kushai}^  and  wife  eon- 
Uuned  the  recit<d  of  an  agreement  tluU  Ae  wife 
should  enjoy  her  present  and  future  reai  c/nd  per- 
sonal estate  to  her  separate  tue,  and  in  aU  re- 
epects  free  from  her  hushand^s  debts,  liabUiiiee, 
engagements,  dispositions,  control,  and  inter- 
ference ;  a}id  the  deed  contained  a  covenant  hy  the 
husband  to  t!te  like  effect,  but  it  contained  no  con- 
veyance by  the  wife  of  the  reai  estate  to  tehidi.  she 
toas  entittsdinfee.  The  wife  disposed  of  the  real 
esfcUe  by  wiU,  and  died  in  tlie  lifetime  of  her  hus- 
band : 

Meld  {affirming  Vie  decision  of  tlie  Master  of  ilm 
Rolls),  that  tile  wife  eotdd  contract  as  to  her  real 
estate  by  deed  muhr  the  statute,  and  thai  on  the 
<igreenumt  of  the  husband  with  tier  to  forego  his 
<lai)n«,  she  bermne  entitled  to  the  property  for  her 

]  separate  use,  and  eovHd  deal  with  it  as  any  other 
yerson,  unfeUerad  by  a  marriage  contract  or  any 
other  contract,  coiUd  do. 

This  wae  an  appeal  by  the  plaintiffs  from  a  decision 

•of  the  Master  of  the  Rolls.    The  suit  was  one  of 

«qnitable  ejectment  in  which  the  plaintiffs  claimed 


as  heirs  and  the  defendants  as  devisees  of  Maisaiet 
Welch,  who  died,  without  leaving  iesae,  in  1851  in 
the  lifetime  of  her  husbaad,  who  died  in  1853.  The 
facts  were  as  follows . — 

Richard  Hill,  by  his  will  ezeonted  in  1801,  devised 
real  estate  to  his  wife  for  life,  with  remainder  to 
trustees  in  trust  for  his  children,  of  i^om  Margaret 
Welch  was  one,  as  his  wife  should,  by  deed  or  will 
appoint,  and  in  default  of  appointment,  amongst 
tixB  children  equally.  After  the  death  of  the  tes- 
tator, the  widow  by  her  will  appointed  ports  of  the 
property  in  trust  for  Margaret  Welch  for  life  for 
ner  separate  use,  with  remainder  in  trust  for  her  in 
tail,  leaving  the  remainder  after  the  estate  tail 
undisposed  of,  and  also  appointed  other  parts  of 
the  property  to  others  of  the  children.  Margaret 
Welch  survived  the  other  children  and  became 
entitled  to  the  whole  of  their  interests,  and  in  May 
1846  she  was  thus  entitled  to  the  testator's  real 
estate,  as  to  part,  for  her  separate  use  for  life, 
with  remainder  afinr  her  death  in  toil,  and  ultimate 
remainder  in  fee ;  and  as  to  other  ports  after  her 
death  as  she  should  by  deed  or  will  appoint,  and  in 
default  of  appointment,  in  fee.  In  1846  she  and 
her  husband  separated,  and  a  deed  was  executed 
which  was  acknowledged  by  her,  and  which  con- 
tained a  recital  that  it  was  agreed  that  she 
should  hold  all  real  estate  to  which  she  or  her 
husband  in  her  right,  might  be  entitled,  for 
her  sole  and  separate  use.  The  first  opera- 
tive part  of  the  deed  was  a  series  of  cove- 
nants by  the  husband  alone,  comprising  the 
usual  provisions  in  a  separation  deed,  and  amon^ 
others  a  covenant  that  the  hnsband,  his  heirs, 
executors,  and  administrators,  should  permit 
his  wife,  her  heirs,  executors,  administrators,  and 
assigns,  to  hold  and  ei\joy  for  her  and  their  sepa- 
rate use,  free  from  the  control  of  her  hnsband,  nis 
heirs,  executors,  or  administrators,  and  by  deed  or 
will  to  devise,  bequeath,  or  dispose  of  the  real  and 
personal  property  to  which  the  said  W.  Welch,  as 
husband,  or  tne  said  W.  Welch,  and  Margaret,  his 
wife,  or  either  of  them  in  her  right,  were  or  was, 
or  at  any  time  might  be  or  become  in  7ny  manner 
whatsoever,  seised,  possessed,  interested  or  entitled; 
and  the  covenant  further  provided  in  detail  for  tbe 
enjoyment  of  the  property  by  Mrs.  Welch  to  her 
separate  use,  and  for  further  assurance  by  her 
husband  the  covenantor.  By  another  operative 
part  the  husband  assigned  the  same  proper^  to  a 
trustee  in  trust  that  she  should  enjoy,  give,  aeriee, 
bequeath,  and  dispose  df  the  same  as  therein  ex- 
pressed. Besides  other  provisions  for  carrying 
out  the  objects  of  the  deed,  there  was  an  assign- 
ment by  the  wife  of  her  separate  life  interest  in 
the  real  estate  and  of  her  personal  estate,  to 
the  trustee,  and  on  oppointment  of  tbe  real 
estate  over  which  bhe  had  a  power  to  the 
trustee  upon  trust  to  pay  costs  and  indemnify  him- 
self, and  subject  thereto  upon  trust  as  she  should 
by  deed  or  will  appoint,  and  in  .defiuilt  as  to  tiie 
life  interest  and  personal  estate,  in  trust  for  her 
separate  use  ana  disposal  as  therein  montioned, 
and  OS  to  the  lands  a^tnntad  in  trust  for  hsr  right 
heirs.  The  deed,  wUch  was  duly  executed  and 
acknowledged  by  the  wife,  contained  no  oaatej- 
ance  by  her  of  the  real  estate  to  which  she  wM 
entitled  in  fee.  By  her  will  nnde  in  1846,  Ifn- 
Welch,  after  reciting  the  power  of  sppointoent 
given  her  by  the  eepotation  deed,  in  excroise  of 
the  said  power,  devised  and  bequeathed  her  rfl»l 
and  personal  estate  as  therein  mantionad.    Tiw 


Digitized  by 


Google 


Feb.  17,  1872.] 


THE  LAW  TIMES  REPORTS. 


[Vol.  XXV.,  N.  S.-891 


Chak.] 


Peidb  ti.  BuBB. 


[CnAN. 


present  suit  was  instituted  by  the  heirs  of  Richard 
Hill  and  Margaret  Welch  against  the  trustees  of 
the  property,  and  persons  claiming  to  be  entitled 
thereto  under  the  will  of  Mrs.  Welch  who  were  in 
possession,  for  the  administration  of  the  trusts  of 
the  wills  of  Richard  and  Sarah  Hill,  and  the 
dehrery  np  of  possession  of  the  lands  and  for 
other  aoxiliary  relief.  The  bill,  having  been  dis- 
missed by  the  court  below,  the  plaintiffs  appealed. 
Sir  It.  Palmer,  Q.C.,  the  SoUcUor  General  ( Jessel, 
Q.C.),  and  Collins,  for  the  appellants,  contended 
that  a  married  woman  could  not  obtain  a  power 
to  dispose  of  her  real  estate  by  will,  unless  she 
actually  conveyed  it  in  proper  form  to  such  uses 
as  she  should  by  will  appoint,  and  that  a  mere 
agreement  between  her  and  her  husband,  although 
by  deed  acknowledged,  was  insufficient.  They  re- 
ferred to : 

CrvfU  V.  Uiddlalon,  27  L.  T.  B^.  N.  S.  114 ;  8  Do  G. 
M.  &  0.  192  ; 

Dillon  V.  Orace,  2  Sch.  A  Lef.  463 ; 

Twihr  y.  Meads,  11  L.  T.  Hep.  N.  S.  6j  34  L.  J. 
303.  Oi.; 

Thornton  t.  Bright,  2  M.  &  Cr.  230 ; 

Ramsden  ▼.  limitk,  23  L.  T.  Bep.  166 ;  2  Dr.  298, 
302; 

3  A  4  WQl,  4,  0.  74  (Tines  and  Boooveries  Aot) ; 

Davidson's  Precedents,  vol.  5,  p.  1084  (note)  j 

Jarman  on  Wills,  toL  1,  p.  33. 

Sir  R.  Baggallay,  Q.C.,  Soutligate,  Q.C.,  C.  HaR, 
and  Taylor  for  tlie  respondents,  were  not  called 
apon. 

The  Lord  Cuascelior  (Hatherley). — I  do  not 
think  I  ought  to  call  upon  you.  Sir  Richard 
Baggallay,  in  this  case,  because  I  apprehend  that 
it  is  not  to  be  disputed  that  when  a  woman  is  the 
owner  of  real  estate  t«  her  separate  use,  she  is,  to 
all  intents  and  purposes,  in  the  Dosition  of  a  feme 
sole,  so  as  to  be  able  to  dispose  of  that  estate  by 
deed  or  will.  I  think  tliere  were  doubts  existing 
in  some  part  of  the  Profession  as  to  how  far  the 
doctrine  with  reference  to  the  separate  property 
of  a  married  woman  could  be  held  to  extend  to  a 
case  whi  re  the  heir  was  to  be  affected  by  any  instru- 
ment, unless  it  was  by  some  conveyance  m  which 
the  husband  and  wife  would  have  to  concur,  and 
how  far  the  provisions  which  were  made  simply 
for  securing  the  wife  against  the  interference  of  the 
husband  were  or  were  not  to  be  considered  as  pro- 
visions giving  her  power  to  dispose  of  the  pro- 
perty as  against  the  heir.  Now  the  object  of  this 
deed  is  clearly  to  place  this  lady,  with  reference 
to  all  her  real  property  howsoever  and  whenso- 
ever acquired,  in  exactly  the  same  position  as  if 
she  had  no  husband  at  all ;  in  other  words, 
to  give  her  the  whole  of  the  property  to  her 
separate  use.  If  that  had  been  limited  by 
a  will  made  anterior  to  her  marriage,  nobody 
disputes  that  in  that  case  it  would  come  precisely 
within  the  doctrine  laid  down  by  Lord  Wealbury 
in  Taylor  v.  Meads,  that  she  would  hold  it  aa  a 
fenie  sole  and  bo  able  to  make  a  will,  the  husband 
being  placed  out  of  the  way.  I  apprehend  that  by 
a  deed  duly  executed,  in  which  her  husband  con- 
curred, the  whole  of  her  property  might  b«  {>]aced 
in  that  position,  without  requiring  anything  more 
to  be  done  on  her  part,  and  without  requiring  any 
actual  conveyance  or  assignment  or  any  other 
instrument,  and  simply  by  the  agreement  of  the 
husband,  who  alone  was  interested  in  the  deter- 
mination of  that  matter ;  beeauee  the  husband,  who 
is  the  sole  person  who  is  to  determine  whether  or 
not  that  shall  be  so,  says  :  "  Now  I,  for  valuable 


consideration,  for  the  indemnity  I  received  with 
res]ject  to  the  debts  of  my  wife,  and  the  annuity  of 
40Z.  which  I  received  out  of  her  estate,  agree  with 
her  to  abandon  all  my  authority  and  control  over 
all  her  present  and  future  property,  whatsoever 
that  may  be ;  and  that  she,  her  heirs,  executors, 
administrators,  and  assigns,  shall  hold  this  pro- 
perty exactly  as  if  I  were  out  of  the  way ;  ana  in 
no  way  will  I  interfere  with  or  control  her  arrange- 
ments in  that  respect."  That  is  stated  to  be  the- 
purport  and  object  of  the  two  parties  interested  ia 
entering  into  this  engagement.  Then  the  husband, 
enters  mto  an  express  covenant  on  his  part  that 
he  will  abstain  from  interfering,  and  that,  there- 
fore, his  wife  shall  hold  the  property  hencefoi  th  firee. 
By  this  particular  part  of  the  deed  she  goes  on  to 
make  certain  arrangements  which  she  was  desirous- 
of  executing.  She  also  exercises  the  power  by 
herself,  and  says  :  "  I  hold  everything  I  have,  and' 
everything  I  can  have,  as  a  free  woman,  apart 
from  the  interference  of  my  husband,  and  I  say 
that  power  I  may  exercise  at  any  time  that  may 
seem  proper  for  me  so  to  do."  For  some  reasooi 
or  other,  possibly,  she  might  not  have  been  think- 
ing of  the  reversion,  but  nothing  can  anthoriae  the- 
court  to  say  that  it  must  be  admitted  on  that 
account  that  all  her  property  ts  to  be  affected  by  it. 
Of  conrse,  she  does  not  deal  with  the  future  pro- 
perty by  way  of  assignment — indeed  she  could  not 
— but  when  you  find  that  the  fhture,  as  well  as  the- 
past  property  is  dealt  with,  it  is  impossible  to  hold- 
that  this  reversion  is  not  to  be  considered  as  being- 
within  the  intent  and  meaning  of  all  parties  to 
the  instruments.  It  is,  in  other  words,  saying- 
that,  "as  to  ell  that  property,  my  wife  shall 
stand  in  the  position  of  a  fcrm^  sole,  and  she- 
shall  have  power  to  deal  with  it  as  she 
pleases."  That  is  the  power  which  she  has- 
expressly  bargained  for,  and  ought  to  retain. 
I  am  quite  satisfied,  with  reference  to  the  Fines. 
and  Recoveries  Act,  that  the  reasoning  and  deci- 
sion in  Groft  V.  Middleton  was  intended  to  displace 
the  erroneous  notion  I  there  fell  into  of  saying 
that  the  deed  was  not  intended  to  give  effect  to 
that  which  conld  be  operated  upon  do  fatto,  if  the- 
deed  were  executed,  and  not  as  to  matters  settled, 
by  contract.  It  seems  to  me  that  the  lady  has- 
acquired  by  purchase  to  herself  this  right,  and 
that  right  having  been  once  acquired,  the  nasbond 
is  pnt  ont  of  the  question  altogether;  and  as 
regards  any  doubt  that  might  have  arisen  in- one's 
mind  as  to  the  position  of  her  future  property., 
that  doubt  is  solved  when  once  it  is  determined 
that  any  person  holding  an  estate  by  gift  to  her 
separate  use,  although  otherwise  not  able  to  dis- 
possess her  heir,  is  put  in  a  position  in  which  she 
can  deal  with  property  as  any  other  person  un- 
fettered by  a  marriage  contract,  or  any  other 
contract,  can  do.  I  think  that  the  decision  of  the 
Master  of  the  Rolls  mnst  be  npheld,  being  right 
in  principle,  and  that  the  appeal  must  be  dismissed 
with  costs. 

Solicitors,    W.  W.  Gnhriel,  Lincoln's- inn-fields ;. 
T.  While  and  Son,  II,  Bedford-row. 
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Attornet-Gbseral  v.  Fletcher — Palher  v.  Newell. 


[Rolls. 


BOUJSt  COVBT. 

Beported  hj  Thoxu  Britt  and  Q,  Wxlbi  Kiko,  Ecqra., 
Barriitera-at-lAW. 


Dee.  9  and  11, 1871. 

Attorney-Gekeral  i>.  Fletcher. 

WiU — Cotminiction — Joint  iettancy  or  tenancy  in 

common — "Beltoeen  them." 
A  wiU  contained  a  gifi  to  such  of  the  neplietog  and 
niecet  of  A.,  and  tlie  children  of  A.' t  deceased  niece 
B.,  thereinafter  named  (then  followed  the  names 
of  tlie  nenlieuis  and  nieces  and  children  of  t]i«  de- 
ceased  nutce)  as  should  he  living  at  the  time  of  the 
decease  of  the  testatrix,  to  be  divided  between  and 
among  tliem,  per  stirpes,  equally,  and  not  per 
capita,  the  children  of  B.  taking  betioeen  litem  only 
tlie  eqtud  share  to  ivhlch  B.  would  liave  been  entitled 
if  named  in  tluU  bequest,  instead  of  her  children, 
and  living  at  the  time  of  tlie  deeeoM  of  the  tes- 
tatrix. 
Beld,  thai  tlie  children  of  B.  took  as  tenants  in 

common. 
This  was  a  petition  for  payment  out  of  court  of  a 
fand  standing  to  a  separa^  account  in  the  cause, 
which  Ann  Fletcher,  by  her  will  dated  the  6th 
April  1830,  bequeathed  (subject  to  two  life  interests, 
both  of  which  had  expired),  unto  auch  of  the 
nephews  and  nieces  of  her  late  husband  and  the 
children  of  his  deceased  niece,  Ann  Clarke,  there- 
inafter named,  that  is  to  say  (then  followed  the 
names  of  the  nephews  and  nieces  and  the  children 
of  the  deceased  niece)  as  should  be  living  at  the 
time  of  the  decease  of  the  testatrix,  to  be  divided 
between  and  among  them,  per  stirpes,  equally,  and 
not  per  capita,  the  children  of  the  said  Ana  Clarke 
taking  between  them  only  the  equal  share  to  which 
the  said  Ann  Clarke  would  have  been  entitled,  if 
named  in  that  bequest,  instead  of  her  children,  and 
living  at  the  time  of  tiie  decease  of  the  testatrix. 

The  question  was  whether  the  children  of  Ann 
Clarke  took  as  joint  tenants  or  as  tenants  in 
common. 

Horace  Davey,  for  the  petitioner,  a  child  of  Ann 
Clarke,  who  had  survived  the  determination  of 
both  Ufe  interests,  argaed  that  the  children  of  Ann 
Clarke  took  as  joint  tenants.  The  direction  that 
the  fund  should  be  divided  among  the  parties 
equally,  per  stirpes,  and  not  per  capita,  created  a 
tenancy  in  common  as  between  the  children  of  Ann 
Clarke  aud  the  other  nephews  and  nieces,  but  did 
not  show  an  intention  on  the  part  of  the  testatrix 
that  the  children  of  Ann  Clarke  should,  as  among 
themselves,  take  as  tenants  in  common.  He 
cited: 

Bridge  t.  Tales,  12  Sim.  645  ; 

Lanphier  r.  Buck,  2  Dr.  &  Sm.  484 ;  12  L.  T.  Bep. 

N.  S.  660  : 
Penny  v.  Clarice,  1  De  O.  F.  &  J.  425 ;  1  L.  T.  Bep. 
N.  S.  537. 

Lncin,  for  a  respondent  in  the  same  interest, 
referred  to : 

Coe  ▼.  Bigg,  1  N.  Bep.  536 ; 
Ltaks  V.  Maedowell,  32  Bear.  28. 

Badcoch,  for  the  representatives  of  a  deceased 
child  of  Ann  Clarke,  contended  that  in  this  case 
there  were  double  words  of  severance,  viz.,  "  to  be 
divided  equally  between  and  among  them"  and 
"  taking  between  them."  The  word  "  between  " 
was  sufficient  to  create  a  tenancy  in  common : 
L'tshbrook  v.  Cock  (2  Mer.  70). 

Eceritt  for  respondents  in  the  same  interest. 


Chapman  Barber  and  Slontague  Cookson  for 
other  parties. 

Horace  Davey  in  reply. 

Dee.  11. — Lord  Rouilly. — I  am  of  opinion  that 
the  children  of  Ann  Clarke  took  as  tenants  in  com- 
mon. The  case  of  Lashbrook  v.  Cock  is  a  distinct 
authority  that  the  use  of  the  words  "between 
them  "  creates  a  tenancy  in  common. 

SolicitOl-s  :  Ellis  and  Ellis ;  Lewin  and  Co.;  Vi- 
zard, Crowder,  and  Co. ;  Meredith ;  Jioberts  and 
Milh. 


Jan.  13  and  19. 

Pauier  v.  Nbwbll. 

Settlement — Covenant  to  jp«y  a  sum  not  exceeding 
300i. — Trustee's    discretion — Limited  to  time  of 
payment. 
A  deed,  after  reciting  tliat  A.  was  desirous  of  «ecur- 
ing  the  payment  after  his  decease  of  the  sevend 
annuities  and  tlie  gross  sum  thereinafter  respec- 
lively  specified,  to  tlie  several  person*  thereinafter 
named,  contained  a  covenant  by  A.  wUh  Irusleei 
tliat  if  B.  should  attain  the  age  of  twenty-one 
years,  either  in  the  lifetime  or  after  the  decease  of 
A.,  then  the  heirs,  executors,  or  administraton  of 
A.  should  at  such  time  after  his  death,  or  after  ths 
day  on  which  B.  should  attain  the  age  of  twenty- 
one  years,  whicliever  sliould  last  happen,  as  tnt 
trustees  or  the  survivors  or  survivor  of  mem  should 
in  their  or  his  uncontrolled  discretion  think  fi, 
and  either  in  one  sum  or  from  time  to  time  in 
various  sums,  pay  to  B.,  or  for  his  use  or  benefit, 
any  sum  not  exceeding  3001.,  without  any  deduc- 
tion or  abcUement  whatever.     The  covenant,  as 
originally  drawn,  was  an  absolute  covenant  for 
tlie  payment  of  3002.,  but  was  altered  by  the  dirtc- 
titni  of  tlie  covenantor  at  the  time  when  he  etemted 
the  deed.     The  sum  of  300L  was  the  only  grots 
sum  mentioned. 
The  trustees  proposed  to  exercise  their  discretion  hf 
paying  B.  oJ.,  and  expressed  their  intention  of  not 
exercising  it  further  for  his  benefit. 
Held,  tliat  the  discretion  of  the  trustees  teas  confined 
to  the  time  at  which  the  sum  or  sums  were  to  b« 
paid  to  B.,  amd  that  he  teas  entitled  to  the  fulltwn 
0/300J. 
Br  an  indenture  dated  the  27th  June,  1851,  and 
made  between  Sir  John  Chichester  of  the  one  part 
and  trustees  of  the  other  part,  after  reciting  that 
Sir  John  Chichester  was  desirous  of  securing  the 
payment,  after  his  decease,  of  the  several  annuitia 
and  the  gross  sum  thereinafter  respectively  sped- 
fied,  to  the  several  persons  thereinafter  named,  it 
was    witnessed    that    Sir   John    Chichester  did 
thereby,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenant  with  the  trustees  for  the 
payment  of  ciertain  annuities  in  manner  therein 
mentioned,  and  also  that  if  Bobert  Bruce  (who 
was  an  illegitimate  son  of  Sir  John  Chichester) 
should  attain  the  age  of  twenty-one  years,  citbo* 
in  the  lifetime  or  after  the  decease  of  Sir  John 
Chichester,  then  the  heirs,  executors,  or  adminis- 
trators of  Sir  John  Chichester  should,  at  such 
time  after  his  death,  or  after  the  day  on  which 
Robert  Bruce  should  attain  the  age  of  twenty-one 
years,    whichever    should    last  happen,   as   the 
trustees,  or  the  survivors  or  survivor  of  them 
should,  in  their  or  his  uncontrollable  discretion, 
think  fit,  and  either  in  one  sum,  or  from  time  to 
time  in  various  sums,  pay  unto  the  said  Bobert 
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SsuTU  r.  Stone. 
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Bruce,  or  for  his  nse  or  benefit,  any  sum  not 
'excocdioK  in  the  whole  300L,  without  any  deduc- 
tion or  abatement  whataoever. 

It  appeared  that  the  deed  had  been  altered 
After  engrossment  by  the  direction  of  Sir  John 
Chichester  at  the  time  when  he  executed  it,  and 
that  the  covenant,  as  originally  drawn,  was  an 
absolate  covenant  for  payment  of  3002.  The  stud 
Bum  of  3001.  was  the  only  gross  sum  secured  by 
4:he  deed. 

Sir  John  Chichester  died  on  the  20th  Deo.  1851, 
And  Bobert  Bruce  attained  the  age  of  twenty-one 
jears  prior  to  1853. 

In  1871,  no  part  of  the  3002.  having  been  paid, 
Application  was  made  by  Bobprt  Bruce  to  the 
trustees  for  payment  of  it,  when  they  advanced  5{. 
-only,  and  stated  that,  in  exercise  of  the  discretion 
vested  in  them,  they  had  determined  to  pay  him 
that  sum  and  no  more  as  and  for  the  sum  so 
covenanted  to  be  paid  to  him,  and  not  to  make  any 
further  or  other  payment. 

Bobert  Bruce  thereupon  presented  a  petition  in 
the  suit  (which  had  been  instituted  for  the  admin- 
istration of  the  trusts  of  the  indenture),  asking 
that  the  whole  of  the  sum  of  3001.  miebt  be  ordered 
to  be  paid  to  him  out  of  the  personal  estate  of  Sir 
John  Chichester. 

Southgaie,  Q.  C.  and  Batten,  for  the  petitioner, 
submitted  that  the  trustees  had  no  discretion  to 
give  less  than  3002.;  that  the  covenant  must  be 
taken  most  strongly  against  the  grantor.  They 
cited 

Cope  T.  WHmot,  1  CoIL  396,  n. ; 
Thompnn  t.  ThomjMon,  1  CoU.  381 ; 
Rt  Sandervm't  IViut,  3  K.  &  J.  497: 
Joel  Y.  UaU,  3  K.  A  J.  458. 

Itodwell  for  the  trustees  of  the  indenture. 

Sir£.  Baggdllay,  Q.  0.  and  Baashaice,  for  the  re- 
presentatives of  Sir  John  Chichester,  contended 
that  a  doable  discretion  was  g^ven  to  the  trustees, 
a  discretion  as  to  the  amount  to  be  paid  to  the 
petitioner,  as  well  as  a  discretion  as  to  the  time  or 
times  when  the  advancement  should  be  made. 

Souihgaie,  Q.  C.  in  reply. 

Lord  BoMiLLY  held  that,  having  regard  to  the 
recital  in  the  deed,  the  discretion  of  the  trustees 
was  confined  to  the  time  when  the  sum  or  sums 
were  to  be  paid  to  the  petitioner ;  that  the  peti- 
tioner was  entitled  to  be  paid  the  full  snm  of  3002. 
at  the  death  of  the  surviving  trustee,  if  the  trus- 
tees did  not  exercise  their  discretion  sooner,  as, 
unless  the  covenant  was  held  to  extend  to  the  full 
sum  of  3002.,  the  words  "  without  any  deduction  or 
abatement  whatsoever"  would  be  entirely  without 
meaning;  and,  as  the  trustees  had  announced 
their  intention  of  not  exercising  their  discretion 
further,  ordered  immediate  payment  of  the  balance 
of  2952.  to  the  petitioner. 

Solicitors  : .  Wedldke  and  Lette :  B.  H.  Wilkiiie ; 
Few  and  Co. 


Jan.  13  and  19. 
Smitu  v.  Stose. 

TF('22 — Conetnidion — Bequest  of  share  of  residue 
to  each  of  testator's  daughters  nominalivi — 
Death  of  daxujhter  in  lifetime  of  testator  — 
Direction  that  share  should  not  lapse  but  fall  into 
residue  and  go  as  if  the  name  of  daughter  omitted 
in  the  will — Intestacy. 

A  testator  gave  certain  property  to  tnielecs  upon, 
triut  for  sale  and  investment,  and  dirciled  that 


the  proceeds  of  such  sale  aitd  the  investments  tliereof 
should  constitute  ilie  fund  thereinafter  called  the 
general  trust  fund ;  atid  lis  directed  tluU  his  trus' 
tees  slundd  appropriate  one-sixth  of  the  said  general 
trust-fund  as  a  maintetiauce  fund  for  his  son  J., 
which,  on  his  death,  was  tofaU  into  and  again  be- 
come  part  of  the  general  trust  fund,  and  that  subject 
thereto  his  said  general  trust  fund  should  be 
lield  upon  trust  as  to  one  nioivty  thereof  for  hi* 
wife  for  life,  and  upon  her  death  upon  the  trusts 
and  subject  to  the  provisions  tiiereinafler  contained 
relative  to  tJie  other  moiety  tlisreof,  and  as  to  tlie 
other  moiety  in  trust  as  to  three-Jifllis  for  hit 
daughters,  E.  C,  and  S.,  each  to  take  one-fifth 
part,  and  as  to  the  remaining  two-fifth  parts 
thereof  in  trust  for  his  son  A.,provided  mat  if  any 
of  his  said  daughters  should  die  in  his  lifetime, 
witliovi  leaving  issue  living  ai  the  death  of  the 
testator,  ilie  shares  thereinbefore  provided  in  tlis 
said  general  trust  fund  for  each  daughter  so  dying 
as  aforesaid  should  not  lapse,  btU  should  sink  into 
and  form  part  of  the  same  general  trust  fund  and 
maintenance  fund  in  the  same  manner  as  if  Oie 
same  share  had  never  been  so  provided,  and  the 
name  of  Oie  said  datighter  had  accordingly  been 
omitted  in  the  gift  and  disposition  and  trusts 
tliereinbefore  contained  of  the  same  general  trust- 
fund.  One  of  tlie  said  daughters  died  in  the  life- 
time of  the  testator : 
Held,  that  the  one-fifth  was  undisposed  of  by  ilie 

wiU. 
Jou.x  SiDKEY  Smith  by  his  will,  dated  6th  Aug. 
1867,  devised  and  bequeathed  his  real  estate  and 
residuary  personal  estate  to  trustees  upon  trust 
for  sale  ana  investment,  and  he  directea  that  the 
proceeds  of  such  sale  and  the  investments  thereof 
should  constitute  the  fund  thereinafter  designated 
as  his  general  trust  fund,  and  he  directed  that  his 
trustees  should  appropriate  one-sixth  part  of  his 
said  general  trust  fund  as  a  maintenance  fund  for 
his  son  Jonn  Gresham  Smith  (who  was  of  weak 
mind)  and  after  his  decease  the  testator  directed 
that  the  same  maintenance  fund  should,  subject  to 
the  raising  thereout  of  the  funeral  expenses  of  his 
said  son,  fall  into  and  again  become  part  of  his 
said  general  trust  fond.  And  the  testator  directed 
that  (subject  to  the  provisions  thereinbefore  made 
for  his  said  son  John  Gresham  Smith,  and  for  his 
funeral  expenses)  his  said  general  trust  fund  should 
be  held  upon  the  trusts  following,  that  is  to  say : 
the  income  of  one  moiety  (theremafter  called  his 
wife's  moiety)  of  his  said  general  trust  fund  should 
be  paid  to  her  so  long  as  she  should  be  living,  for 
her  separate  use,  and  on  her  decease  the  same 
moiety  should  be  held  upon  the  trusts  and  subject 
to  the  provisions  thereinafter  contained  relative  to 
the  otner  moiety  thereof.  And  as  to  the  other 
moiety  of  his  general  trust  fund,  he  directed  that 
the  same  should  be  held  by  his  trustees  in  trust  as 
to  three  fifth  parts  thereof  for  bis  daughters  Emilia 
Smith,  Carohne  Isabella  Smith,  and  Catherine 
Sarah  Smith,  each  to  take  one  fifth  part ;  and  as  to 
the  remaining  two  fifth  parts  thereof  in  trust  for 
his  son  Alfred  Smith ;  provided  that  if  his  said  sou 
Alfred  or  any  of  his  said  daughters  should  die  in  his 
lifetime  without  leaving  issue  living,  or  in  cKse  at 
the  death  of  the  testator,  the  shares  thereinbefore 
given  to  such  son,  so  dying,  in  the  said  general 
trust  fund,  and  the  shares  thereinbefure  pro- 
vided in  the  same  fund  for  each  daii^liter  so 
dying  as  aforesaid  should  not  lapse,  but  should 
sink  into  and  form  part  of  the  same  gcii'jn.l  trust 
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fand  and  maintenance  fund  in  the  same  manner  ae 
if  the  same  share  had  never  been  so  given  or  pro- 
vided, and  the  name  of  the  said  son  or  daughter 
had  accordingly  been  omitted  in  the  gift  and  dis- 
position and  trusts  thereinbefore  contained  of  the 
same  general  trast  fund. 

The  testator  died  on  the  14th  Jan.  1871.  His 
daughter,  Catherine  Samh  Smith,  died  in  his  hfe- 
time  a  spinster,  and  this  suit  was  instituted  to 
obtain  the  opinion  of  the  court  as  to  who  were 
entitled  to  her  share. 

Sir  i?.  Bagyallay,  Q.C. and  Woodroffe,  fortheplain- 
tiffs,  Alfred  Smith,  the  son,  and  Emilia  Smith  and 
Caroline  Isabella  Smith,thetwosurvivingdanghter8 
of  the  testator,  contended  that  the  share  of  the 
deceased  daughter  was  divisible  into  fourths,  and 
that  Alfred  Smith  was  entitled  to  two-fourths  and 
the  daughters  to  one  fourth  each ;  or  at  all  events, 
into  fifths,  Alfred  Smith  taking  two-fifths,  and 
each  surviving  daughter  one-fifth,  the  rmnaining 
one-fifth  only  being  undisposed  of. 

Langu-orfhy  for  the  trustees  and  for  the  widow 
of  the  testator  and  his  son,  John  Grosham  Smith, 
argued  that  there  was  an.  intestacy  as  to  the  whole 
share.    He  referred  to 

Light/oot  v.  Bur$lall,  1  H.  &  H.  516 ;  9  L.  T.  Bop. 

N.  S.  711. 

Fry,  Q.C.  and  Kay*,  for  an  infant  daughter  of  a 

deceased  son  of  the  testator,  submitted  that  there 

was  an  intestacy  as  to  the  whole  share  in  question. 

They  cited : 

Byket  T.  Syies.  h.  Eep.  3  Cli.  App.  301 ; 

Cr»»tweU  T.  Cheslyn,  i  Eden.  123; 

Humble  v.  SKore,  7  Hare,  247 ; 

Lightfoot  v.  BurstaU,  1  H.  &  M.  550,  n. 

Barter  v.  Barber,  3  My.  &  Cr.  688. 

Sir  iJ.  BeujgaUay,  Q.C.  in  reply. 

Lord  RoxiLLT  held  that  in  the  events  which  had 
happened  the  whole  share  was  undisposod  of  by 
the  will,  and  ordered  that  the  costs  ot  all  parties 
should  be  paid  oat  of  the  share. 

Solicitors :  Robinson  and  Preston. 


Jan.  18  and  22. 

Laboccuebk  v.  Dawson'. 

Vendor-  a^id  jmrchasfr — Sale  of  business  and  (food- 
will — Vendor  setting  up  neiv  business — Bight  to 
solicit  mstomers  of  the  old  biisinett. 

A.  and  B.  for  many  years  carried  on  business 
together  as  breivers,  under  tlie  style  of  A.  and  Co. 
On  Uto  death  of  A.  the  business  was  sold  by  order 
of  the  court  as  a  goinq  coiieccn,  andtvas  purchased 
by  C,  the  sale  ineluAing  the  goodwill  of  tlie  busi- 
ness and  the  cvchisive  right  to  tise  tlie  name  of 
A.  and  Co.  in  connection  with  the  business  of 
brewrs. 

B.  snbseqnently  set  itp  bnsiness  as  a  brewer  in 
another  place  and  solicited  the  custotners  of  the 
old  hrsitiess  to  deal  with  him. 

Held,  that  B.  eonhl  not  solicit  ordors  from  the 
cnstonwrs  of  the  old  business  either  privately  by 
letter,  or  personally,  or  by  partner,  traveller,  or 
agent. 
The  defendant  in  this  suit  for  many  years  pre- 
viously to  1871  carried  on  business  in  partnership 
with  his  brother  Benjamin  Dawson,  as  brewers,  at 
Kirkstall,  in  Yorkshire,  under  the  style  <rf  Ben- 
jamin Dawson  and  Co.    On  the  death  of  Benjamin 
Dawsou  his  estate  was  wound-up  in  Chancery, 
and  the  business  was  sold  as  a  going  concern  by 


order  of  the  court  on  the  12th  June  1871,  the 
defendant  concurring  therein,  and  was  purchased 
by  the  plaintiffs,  Labonchere  and  Stainforth, 
trustees  for  the  plaintiffs,  tlie  Kirkstall  Brewery 
Company  (Limited).  The  sale  included  the  good- 
will of  the  brewery  bnsiness  theretofore  carried 
on  at  the  premises  in  Kirkstall  and  the  excliutre 
riglit  to  use  the  name  of  Benjamin  Dawson  and 
Co.,  in  connection  with  the  business  of  brewers. 

In  Dec.  1871,  the  defendant  purchased  a  brewery 
at  Burton-on-Trent  and  set  op  business  there,  and 
sc^cltcd  the  customers  of  the  old  firm  to  deal  with 
him.  This  suit  was  then  instituted  to  restrain 
the  defendant,  his  servants  and  i^nts,  from  soli- 
citing orders  from  any  of  the  customers  of  the 
late  firm  of  Benjamin  Dawson  and  Co.,  at  the  time 
of  the  sale,  and  from  doing  anything  to  destroy 
the  goodwill  of  the  business  purchased  by  toe 
pluintitls ;  and  it  was  arranged  that  the  qnestioa 
should  be  decided  on  an  interlocutory  motion. 

The  Solirilor-Getieral  (Jessel,  Q.C.),  Fry,  Q.C, 
and  W.  F.  Robinson,  for  the  plaintiffs.— Althongh 
the  defendant  is  at  liberty  to  carry  on  the  same 
business,  yet  he  must  not  do  that  Which  would 
destroy  what  he  has  sold,  that  is,  the  chanc*  of  the 
old  customers  going  to  the  purchaser  of  the  good- 
will :  (Cruttwelly.  Lye,  17  Ves.  335.) 

SiF  B.  Biiggailay,  Q.C,  and  A.  G.  Marten  for 
the  defendant,  contended  that  the  defendant, 
carrying  on  buuness  at  a  different  place,  had  » 
right  to  appeal  to  the  public  at  large  including  hig 
old  customers,  and  that  as  it  was  ojien  to  him  to 
deal  in  an  article  of  a  different  kind,  so  also  he 
might  deal  in  the  same  article  of  a  different  quaUty. 
They  referred  to 

Davies  r.  Hodgson,  25  Bear.  177 ; 

Cook  T.  Collingridge,  27  Beav.  456  ; 

CmttKell  T.  Lye,  17  Ves.  335  j 

Cknrtmi  v.  Douglas,  JohDsan.  174 ; 

Jokmon  V.  BeUtUm,  34  Beav.  63  ;  IIL.  T.  Bn,  K.  B. 
581; 

Ball  T.  Burrows,  33  L.  J.  N.  S.204,  Ch. ;  9  L.T.  S(^ 
N.  S.  561. 

Lord  BoMiLLY  said  that  defendant  had  a  clear 
right  to  set  up  business  on  his  own  account,  but 
the  question  is  how  far  he  is  entitled  to  solicit  the 
customers  of  the  old  firm.  It  had  been  argued  that, 
as  he  had  the  undoubted  right  to  solicit  uie  public- 
at  large,  he  was,  therefore,  at  liberty  to  apply,  to 
such  members  of  the  public  as  cluuK^d  to  have 
been  the  customers  of  the  old  firm ;  but  his  Lord- 
ship could  not  assent  to  this  proposition,  and  was 
of  opinion  that  the  principle  of  equity  must  prevail, 
that  the  defendant  cannot  act  so  as  to  depreciate 
the  property  which  he  has  sold.  He  had  been 
asked  where  he  was  to  draw  the  line  between 
solicitation  of  the  public  at  large  and  solicitation  of 
individuals,  but  his  answer  was  that  the  line  would 
be  drawn  in  every  case  with  regard  to  theparticular 
facts  which  should  be  established  in  it.  The  defen- 
dant is  not  at  liberty  to  solicit  the  customers  of 
the  old  firm  to  deal  with  him,  though  ho  may  pub- 
lish any  advertisements  iu  the  papers,  to  say  he  is 
carrying  on  such  business,  or  advertise  by  circulars 
addressed  to  the  public  at  large.  The  order, 
therefore,  will  be  to  restrain  the  defeadaiit  from 
applying  to  any  person  who  was  a  customer  of  the 
firm  of  Benjamin  Dawson  and  Co.,  prior  to  Uie 
date  of  the  sale,  either  privately  by  letter,  or  per- 
sonally, or  by  his  partners,  travellers,  wrvanto,  or 
agents,  asking  such  ]>erson  to  continue  to  deal  witii 
him,  the  defendant,  or  not  to  continue  to  deatviA 
the  Kirkstall  Brewery  Company,  but  as  the  piuit 


Digitized  by 


Google 


F«b.l7,  1872.] 


THE  LAW  TIMES  REPORTS. 


[v<d.  XXV,  N.  S.-89& 


V.C.  M.] 


Re  Tub  Ixtesiai.  Ascw-Gkbiias  Bank. 


[V.O.  M. 


luM  not  been  previously  decided,  no  costs  will  be 
given. 

Solicitors:  Nath,  Fidd,  and  Layton;  Paierton, 
Snow,  and  Bumey. 


V.  C.  MAUirS'  COITBT. 

Beportad  by  O.  I.  F.  Cookk  and  T.  H.  Caksok,  Esqn., 
BaTri8t«r*-at-Law. 


Jan.  13, 15,  atid  16. 
J2:!  The  iMrBBiAL  Anglo-Gbbman  Bajik. 

InchocUe  forel'/n  company — Jurisdietion  lo  vritid-up 
—25  <j-  26  F«.  c.  89,  $.  199— Z>ei«  inenrrcd  oi» 
cr«it<  of  coinpaay  —  Liability  of  aUoUees  of 
$lhare». 

In  April  1871,  a  prospectits  wa»  puhliihcd  of  a  com- 
panUfiohe  calledth«Imf)«rialA>igU}-Oerinan  Bank, 
the  head  ofiee  to  be  in  Berlin,  with  a  branch  in  Lon- 
don. The  name  of  the  secretary  wot  publittied, 
and  also  of  twelve  directors,  five  being  resident  in 
Berlin,  and  seven  {of  whom  some  were  Germans), 
beiny  resident  in  Enyland.  Tlie  prospecttts 
ttated,  that  by  the  provisions  of  the  German  la.w 
wider  which  the  omipany  was  to  be  incorporated, 
applicants  for  sliares  coiiUl  not  be  'iwtae  liable 
before  the  incorporation  of  tlhe  company,  asul  their 
money  must  therefore  be  returned  in  full  if  the 
undertaking  should  not  be  proceeded  with.  It 
fnrtlixr  stated,  that  a  moiety  of  the  shares  had 
been  subscribed  in  Germany,  and  10  per  cent,  paid 
thereon  (which  was  requisUe  aceordiug  to  Gorntan 
laiv),  and  subscriptions  were  invited  for  tlie 
remaining  moiety.  The  company  was  promoted 
by  0;  and  a  temporary  office  tivccn  in  Tiondon. 
On  20th  May,  a  largo  order  for  advertisements 
was  given  at  the  oj^M  to  It.,  an  adcrtising  agent, 
by  the  secretary  in  tlie  presence  of  0.  B.  entered 
the  company  as  his  debtor  in  his  books,  and  alleged 
thai  he  executed  the  ordi-r  on  tlie  credit  of  the 
names  of  the  directors,  but  he  had  sent  in  a  bUl 


far  the  advertisements  to  0. 
There 


remaining  moiety  of  the  shares  was  allotted  in 
England,  and  deposits  of\0  per  cent,  paid  tliereon. 
But  it  having  turned  oat  subsequently   that   the 
first  moifty  of  sliares  had  not  been,  in  fact,  sub- 
scribed for  in  Germany,  nor  the  requisite  deposits 
paid,  tlie  company  was  never  ineorporaied.     Upon 
a  winding-up  petition  prexented  by  It., 
Seld  that  R.'s  debt  was  binding  upon  those  who  had 
associated  tliemselves  togetlier  to  form  tlie  com- 
pany ;  tliat  th  is  association  ivas  within  sect.  199  of 
the  Oompanies  Act  1862 ;  and  a  winding-up  order 
was  accordingly  made. 
This  was  a  petition  for  a  compulsory  winding-up 
of  the  above  company,  presented  under  the  folTow- 
ing  oircumstanoes. 

In  tho  early  part  of  the  year  1871,  a  scheme 
was  started  to  establish  a  b:mking  company  for 
the  purpose  of  taking  advantage  of  the  banking 
business  then  developing  between  Germany,  Eng- 
land, and  the  East.  Henry  De  Lacy  O'Brien  was 
the  promoter  of  the  scheme. 

From  the  proapcclU"',  which  was  bronght  out  in 
April  1871,  It  appeared  that  the  company  was  to 
be  called  the  Imperial  Anglo-Qerman  Bank,  and 
that  it  was  to  bo  established  under  the  provisions 
-of  the  German  Code  of  Commerce,  and  the  North 
G«rman  Companies  Law  of  1870,  by  which  the 
liability  of  shareholders  is  limited  to  the  amount 
<it  their  shares.    Tho  capital  of  the  company  was 


to  be  450,000i.  in  15,000  shares  of  301.  each.  The 
deposit  was  to  be  12.  payable  on  application,  and 
21.  payable  on  allotment.  The  principal  seat  of 
the  company  was  to  be  in  Berlin,  with  an  estab> 
lishment  in  London,  and  it  was  stated  that  a 
temporary  office  bad  been  taken  at  33,  Oomhill. 
The  names  of  Messrs.  Apcar,  Graussen,  and  Beh- 
rend,  and  four  other  gentlemen  having  addresses 
in  England,  together  with  five  gentlemen  having 
addresses  in  Germany,  werepublished  as  directors ; 
and  the  secretary  was  Mr.  Greorge  Armstrong. 

The  prospectus  was  headed  with  a  statement 
by  the  brokers  of  the  company,  in  which  they 
drew  the  attention  of  intending  subscribers  to  the 

freat  advantages  and  protection  offered  by  the 
aw  of  June  1870  of  tho  North  German  Confede- 
ration, in  the  following  particulars  :  1.  The  entire 
capital  must  be  subscribed,  and  10  per  cent,  paid 
thereon,  before  the  company  can  be  mcorporated  ; 
2.  Before  incorporation,  applicants  for  shares 
cannot  be  made  liable,  and  their  money,  therefore, 
must  be  returned  in  full  if  the  undertaking  be  not 
proceeded  with.  3.  Incorporation  cannot  be  effected 
until  the  statutes  have  been  approved  by  the 
shareholders  (either  personally  or  by  proxy),  at 
the  requisite  general  meetings  in  Berlin,  and  con- 
firmed by  the  judge. 

The  prospectus  further  contained  a  statement 
that  one-baJf  the  capital  had  already  been  sub- 
scribed in  Germany,  and  SI.  per  share  (being  10 
per  CMit.  of  the  nominal  value  required  to  be  paid 
by  the  above-mentioned  law  of  the  North  Gterman 
Confederation)  had  been  deposited  at  the  inkers 
in  Berlin  :  and  subscriptions  were  invited  for  7500 
shares,  being  the  remaming  moiety  of  the  capital 
of  the  company.  Applications  were  made  for 
shares  to  an  extent  considerably  in  escoess  of  the 
number  for  which  subscriptions  had  been  invited. 
At  the  first  meeting  of  the  directors,  held  on  the 
Slst  May  1871,  allotments  were  made,  and  notices 
of  the  allotments  were  subsequently  sent  to  the 
respective  allottees.  The  sum  of  22,500i.  (bmng 
the  amount  of  the  required  deposits  of  SI.  per 
share  on  the  7500  shares)  was  paid  to  the  com- 
pany's bankers,  the  London  and  County  Bonk,  21, 
Lombard-street. 

A  general  meeting  of  shareholdors,  for  the  in- 
corporation and  constitution  of  the  company 
according  to  German  law,  was  appointed  to  be 
held  at  Berlin  on  the  8th  Aug.  1871.  The  meeting 
was  attended  by  some  of  the  English  directors, 
and  by  counsel  retained  on  their  behalf  to  afford 
them  professional  advice  on  questions  of  foreign 
law.  It  appeared  at  the  meeting  that  there  was 
no  sufficient  evidence  that  the  7500  shares,  stated 
to  have  been  subscribed  in  Germany,  had  in  foot 
been  so  subscribed,  or  that  there  had  been  a  bond 
fide  payment  of  the  rec[uirod  10  per  cent,  thereon. 
In  consequence  of  this  the  matter  fell  through, 
and  the  company  was  never  incorporated. 

Under  these  circumstances  the  directors  were 
advised  to  return  the  deposit  moneys  in  full ;  and 
proceedings  having  been  threatened  to  attach  these 
moneys  in  the  hands  of  the  London  and  County 
Bnnk,  they  were  at  once  withdrawn,  and  placed  in 
the  bank  of  Coutts  and  Co.,  in  the  names  of 
Messrs.  Apcar,  Gaussen,  and  Behrend.  Arrange- 
ments were  further  made  with  a  view  to  the  return 
of  these  moneys  to  the  subscribers. 

On  tho  20th  Dec.  1871  the  petition  for  winding- 
up  the  company  was  presented  by  three  persons, 
named  Roberts,  Matthews,  and  Sawyer;  and  oa 
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the  22nd  Dec.  an  order  was  made,  upon  an  exjMiic 
application  by  the  petitioners,  appointing  a  pro- 
visional liquidator.  A  motion  to  discharge  this 
order  as  irregolar  now  came  (m  to  be  heard  with 
the  petition. 

Two  of  the  petitioners,  Matthews  and  Sawyer, 
were  clerks  employed  at  the  temporary  office  of 
the  company  in  Comhill,  who  claimed  m  respect 
of  unpaid  salaries.  The  third,  Roberts,  was  an 
advertising  agent,  who  claimed  to  be  a  creditor  of 
the  Compaq  for  about  12001.,  being  the  balance 
due  to  hun  for  advertisements.  The  order  for  in- 
serting  the  advertisements  was  given  on  the  20th 
May  1871,  to  Roberts's  clerk  by  Armstrong,  the 
secretary  of  the  company,  at  the  office  of  the  com- 
pany, in  the  presence  of  O'Brien.  The  circum- 
stances under  which  the  order  was  given  are  fully 
stated  in  the  judgment.  The  advertisements  ap- 
peared in  eighty-one  different  papers  firom  the 
22nd  Mav  to  the  28th  May.  Roberts  was  also  an 
allottee  en  50  shares  in  the  company,  on  which  he 
bad  paid  the  deposit  of  £3  per  share. 

An  affidavit  was  filed  by  Messrs.  Apcar,  Gaussen, 
and  Behrend,  in  which  they  alleged  that  the  com- 
pany had  never  had  anv  legal  ezistenoe,  and  that  it 
was  never  intended  to  be  an  English  company,  or 
to  be  registered  under  the  Engush  Acts.  It  had 
been  agp-eed,  according  to  their  statement,  that 
O'Brien  was  to  bear  all  the  preliminary  ex- 
penses; and  they  alleged  that  they  had  never  given 
any  authority  to  O'Brien  to  employ  Roberts,  or  to 
pledge  the  credit  of  the  company.  In  fikct  they 
stated  that  they  believed  that  another  advertising 
agent  had  been  employed,  and  that  they  had  heard 
nothing  about  Roberts's  claim  until  Oct.  1871. 
They  ctenied  that  Matthews  or  Sawyer  had  been 
employed  by  the  company;  and  in  general  they 
alleged  that  O'Brien  was  the  only  person  who 
could  be  liable  to  any  of  these  claims. 

In  Roberts's  books  the  company  had  been  de- 
bited with  the  charges  for  aavertisements,  the 
total  amount  of  which  was  1341{.  But  it  ap- 
peared that  Roberts  had  made  out  a  bill  for  the 
advertisements  in  the  name  of  O'Brien,  and  had 
applied  to  O'Brien  for  payment.  It  also  appeared 
that  in  July  1871,  O'Brien  had  paid  Roberts  Ull. 
cash,  and  given  lum  bills  of  exchange  for  12001.  on 
account  of  these  charges.  These  bills  were  after- 
wards dishonoured. 

Olasse,  Q.C.  and  Ghitty  in  support  of  the  peti- 
tion.— Roberts  is  entitled  to  an  order  for  the  com- 
pulsory winding-up  of  this  company,  as  a  creditor  of 
the  company.  The  order  for  the  advertisements 
was  given  by  the  secretary,  and  the  secretary  had 
implied  authority  to  pledge  the  credit  of  the  com- 
pany for  issuing  advertisements  of  which  the  com- 
pany was  to  have  the  benefit :  (R«  King'g-eroat  In- 
otwmat  DweUitigt  Company,  L.  Rep.  11  Eq.  149  ; 
23  L.  T.  Rep.  N.  S.  585).  It  is  said  that  the  com- 
pany is  a  foreign  one,  and  that  the  court  has  no 
jurisdiction  to  wind  it  up.  But  the  company  has 
an  English  name,  an  English  place  of  business, 
English  shareholders,  and  money  paid  by  them  to 
the  credit  of  the  company,  which  constitutes  assets 
of  the  company  in  Engltmd.  Applying  the  rule  as 
to  the  administration  of  the  estates  of  those  who 
die  domiciled  abroad,  but  possessing  property  in 
England  (Preston  v.  Lord  Melville,  8  CI.  &  Fin.  1), 
the  court  will  administer  this  property  here  for 
the  benefit  of  the  creditors.  It  is  immaterial  to 
creditors  whether  the  company  has  been  incorpo- 
rated in  Germany  or  not.    They  have  acted  as  a 


company  in  England,  and  that  is  snffioent  te 
render  them  liable  ibr  debts.  Secondlv,  Roberts 
is  entitled  to  the  order  as  a  shareholder.  The 
transfer  of  the  deposit  moneys  from  the  London 
and  County  Bank  to  Coutts's  was  an  improper  pro- 
ceeding, against  which  shareholders  are  entitled 
to  be  protected. 

Bradford,  for  O'Brien,  on  the  question  d  the 
jurisdiction  of  the  court  to  wind-up  a  foreign  com- 
pany, referred  to 

Th*  Cxmmenial  Bami  of  India,  L.  Bep.  6  Eq.  517 ; 

PKiMMMo/ficunv.  Bot,  L.B^.  5H.L.17;  ML.T. 
Bep.  N.  S.  641. 

Cotton,  Q.C.  and  Higgitu  for  Messrs.  Apcar, 
Gaussen,  and  Behrend,  contended  that  by  the 
terms  of  the  prospectus  (of  which  Roberts  had 
notice)  the  directors  were  bound  to  return  to  the 
subscribers  their  deposits  in  full,  in  the  case  of 
the  company  not  bemg  incorporated.  The  com- 
pany  haa  not  been  incorporated :  no  order,  there- 
fore, could  be  made  which  would  have  the  effect 
of  entitliiut  Roberts  to  be  paid  out  of  the  deposit 
moneys.  The  law  was  clear  that  allottees  of  shares 
in  almrtive  companies  are  not  by  virtue  of  their 
subscriptions  or  acceptance  of  shares,  contriba- 
tories  in  the  winding-up  of  such  companies,  even 
though  they  have  paid  their  deposits:  {Wood  v. 
Duke  of  Argyle,  6  Man.  &  Gr.  ^.)  It  was  also 
dear  upon  the  evidence  that  Roberts  gave  credit 
to  O'Brien,  and  not  to  the  company.  Farther,  no 
winding-up  order  could  be  made  on  the  petition 
of  a  creditor  whose  debt  was  hona  Me  disputed: 
(King's-erOK*  Industrial  Bwellingg  Company,  ubi 
tup.)    They  also  referred  to — 

Sects.  7^  199,  and  200  of  the  Ck>mpaniea  Act  1862 ; 

Re  Biehmond-hiU  Hotel  Company ;  EUeington'i  cam, 

L.  Bep.  8  Ch.  511 ;  16  L.  T.  Bep.  N.  S.  301 ;  Ptl- 

latft  cow,  L.  Bep.  2  Ch.  527 ;  16 1..  T.  Bep.  N.  S. 

412; 

Sou  V.  E$tatet  Invettment  Company,  L.  Bep.  S  Cb. 

682; 
St  parte  Williamton,  L.  Bep.  5  Ch.  309 ;  22  L.  T. 
Bep.  N.  S.  284. 
Pearson,  Q.C.  and  RoblHso)i^r  the  other  direc- 
tors followed  the  same  line  of  argument,  and  re- 
ferred to — 

Reynell  v.  Lewis,  15  M.  A  W.  567 ; 
WyUL  V.  Hopkins  (ib.) ; 
Barker  v.  Stead,  3  0.  B.  946. 
Olasse,  Q.C.  in  reply. 

The  Vice-Chanxbulok. — This  is  a  petition  pre- 
sented by  Mr.  Roberts,  who  is  a  shareholder,  and 
claims  to  be  a  creditor  of  the  association  called  the 
Imperial  Anglo-German    Bank.    It   is    also   the 

Eetition  of  Matthews  and  Sawyer,  who  claim  to 
e  creditors  only.  It  is  therefore  a  shareholder's 
or  contribntory's  petition,  and  a  creditor's  petition. 
I  think  the  first  question  I  must  dispose  of  is, 
whether  there  is  a  creditor  of  the  company  befere 
me  petitioning.  Now,  in  order  to  arrive  at  a 
conclusion  on  that  subject,  it  is  necessary  to  look 
at  the  transactions  which  have  taken  place.  Mr. 
O'Brien  was  the  promoter  or  conooctor  of  this 
company.  He  introduced  seven  Englishmen  and 
I  think  five  foreigners,  who  were  associated  toge- 
ther to  form  this  bank,  which  was  to  be  called  the 
Imperial  Anglo-German  Bank.  The  prospectus 
was  drawn-up,  by  O'Brien,  but  it  was  perused  con- 
sidered, andapproved  of  by  Mr.  Behrend,  Mr.  Apcar, 
and  Mr.  Gaussen.  It  is  in  evidence  that  that  pro- 
spectus was  printed,  if  not  as  early  as  March,  at  all 
events  in  April  1871.  But  it  is  well  known  that  a 
company  like  this,  a  banking  company,  cannot  be 
established  by  the  mere  issuing  of  a  prospectos.  In 


Digitized  by 


Google 


-  tnn^T 


V.O.  M.] 


THE  LAW  TIMES  REPORTS. 


[VoL  XT^-'  y-  S.— 897 


order  to  attract  the  attention  of  the  pnblic,  and  to 
get  subscriptions  for  the  undertaking,  it  is  abso- 
lutely necessary  to  advertise  on  an  extensive  scale. 
Now  the  principal  creditor,  if  creditor  he  be,  of 
this  company  is  Mr.  Roberts.  Let  ns  see  in  what 
way  the  debt  was  incurred ;  and  let  us  consider,  if 
I  had  a  jury  here  (for  really  this  is  nothing  but  an 
action  at  law),  and  I  were  the  Judge  presiding 
over  the  jury,  wliat  I  should  have  to  direct  them. 
In  order  to  do  that  I  must  look  at  the  circum- 
stances as  they  actually  took  place.  It  appears 
that  the  prospectus  having  been  printed,  as  I  have 
said,  certainly  In  April,  nothing  had  been  done 
towards  the  real  formation  of  the  company,  until 
the  20th  May.  It  is  in  evidence  that  Mr.  Roberts, 
an  advertising  agent,  in  the  course  of  business 
"was  acquainted  with  Mr.  Wilkinson,  the  traveller 
of  a  firm  of  stationers,  and  printers,  Messrs.  Nissen 
and  Co.,  who  supplied  stationery  to  this  com- 
pany. Mr.  Nissen  nad  entered  into  n  guarantee  in 
the  name  of  his  firm  that  they  would  not  look  for 
payment  for  any  stationery  they  might  supply,  or 
any  printing  that  they  should  do,  to  the  committee 
or  the  directors ;  and  Wilkinson  told  Roberts  that 
he  thought  he  had  interest  enough  to  get  the 
advertising  of  this  company  for  him.  In  conse- 
quence of  that  conversation  with  Wilkinson,  it 
seems  that  Mr.  Roberts  expected  to  have  this  busi- 
ness ;  and  being  about  to  leave  town  on  or  shortly 
before  the  20th  May,  he  told  his  clerk  Cannell  that 
if  this  business,  namely,  'the  advertising  of  this 
Imperial  Anglo-German  Bank,  should  come  in,  ho 
was  to  take  it.  He  says  his  reason  for  giving  the 
direction  was  that  be  saw  all  these  names  pub- 
lished as  directors  in  the  prospectus.  [His 
Honour  read  the  names.]  Those  names  being  on 
this  prospectus,  printed  in  April,  which  Mr. 
Roberts  had  seen  long  before  the  20th  May,  he  was 
satisfied  on  looking  at  those  names  that  any  em- 
ployment he  accepted  was  sure  to  be  paid  for.  Now, 
such  being  the  state  of  things,  on  Saturday  the  20th 
May  Cannell  says  that  a  gentleman  came  down  to 
Roberts's  ofRce  in  a  hurry  to  request  that  Roberts 
would  immediately  go  up  to  the  office  of  this  asso- 
ciation or  company  in  Cornhill.  Roberts  was  not 
at  home,  but  Cannell  went.  He  saj's  in  his  evi- 
dence :  "  I  went  to  the  office  at  the  request  of  the 
gentleman,  who  said  the  bank  was  to  come  out  in 
a  hurry.  Mr.  Roberts  was  not  at  home,  but  he 
had  told  me  that  if  this  business  came  I  was  to 
take  it.  The  name  of  the  bank — the  Imperial 
Anglo-German  Bank — ^was  pasted  up  on  paper  on 
the  door  post  of  the  office.  Mr.  Armstrong, 
that  is  the  secretary,  Mr.  O'Brien,  Mr.  Wilkinson, 
and  another  gentleman,  whose  name  I  did  not 
know,  were  there.  I  received  directions  to  insert 
the  advertisement  iu  a  great  number  of  papers. 
There  was  a  discussion  as  to  what  papers  should 
have  the  advertisement ;  there  was  some  difference 
of  opinion,  and  when  there  was  a  difference  of 
opinion  Mr.  Armstrong,  the  secretary,  always 
decided.  I  took  the  omers ;  they  said  it  must 
come  out  on  Monday,"  that  is,  the  advertisements 
must  come  out  on  the  following  Monday,  the  22nd. 
"  And  if  we  could  not  take  the  thing  they  must  go 
elsewhere."  Now,  he  had  received  instructions  from 
his  employer,  Mr.  Roberts,  to  take  this  business. 
What  are  the  instructions  these  gentlemen  gave  him  ? 
The  result  of  the  instructions  ho  received  then  was 
to  insert  the  prospectus,  and  advertise  the  pro- 
speotus  of  this  company  in  eighty-one  English 
.  newspapers.    Those  instructions  were  in  the  hand- 
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the  sanctlDfc-vrfuxiretary,  or,  if  not,  they  were  with 
were  then  inserted  in  xiro  _The  advertisements 
22nd  to  the  28th  May,  and  the  amounr-ufropi  the 
was  1341Z.  14».  Id.  Now  then,  with  retard  to  tfie 
persons  who  gave  the  instructions,  it  is  precisely 
the  same  as  if  Mr.  Roberts  himself  had  been  there, 
because  Cannell  was  his  clerk  or  agent.  Who  gave 
him  the  instructions P  The  secretary;  and  the 
secretary  decided  what  papers  were  to  be  taken. 
Who  was  the  secretary  ?  The  secretary  was  duly 
appointed,  because  the  prospectus  printed  in  Apnl 
states  the  secretary  to  be  Mr.  Gieorge  Armstrong. 
And  to  whom  was  he  secretary  P  Secretary  to 
the  gentlemen  whose  names  are  put  in  this  pro- 
spectus as  directors  ;  the  secretary  is  the  officer  of 
the  directors.  Now,  if  I  had  a  jury,  it  would  be  a 
q^uestion  for  the  jury  to  decide  whether  the  adver- 
tising agent,  Mr.  Skoberts,  must  be  considered  as 
having  been  employed  by  these  directors  or  by 
any  other  person.  I  think  if  these  facts  were 
stated  to  a  jury  that  these  directors  had  assembled 
in  that  office  (as  is  proved  by  the  evidence)  many 
times  before  the  20th  May,  and  that  there  were 
ptrobably  some  of  them  in  the  office  at  the  very 
time  when  Mr.  Armstrong  ^ve  instructions  to 
insert  this  advertisement,  the  jury  could  only  come 
to  one  conclusion.  Not  one  of  the  gentlemen  pre- 
tends to  say  that  he  did  not  know  the  advertise- 
ment was  issued.  It  was  their  duty  to  know  it, 
and  they  did  know  it ;  and  not  only  did  they  know 
the  advertisement  had  been  issued,  but  they  took 
advantage  of  the  fact  of  its  having  been  issued 
by  acting  upon  it.  Now,  they  say  they  did  not 
know  (this  is  one  part  of  their  case)  who  was  the 
advertising  agent,  and  that  they  were  under  the 
impression  that  Nissen  and  Co.  were  the  adver- 
tising agents.  Nissen  and  Co.  had  aiven  them  a 
letter  that  they  would  look  to  Mr.  O'Brien  only 
for  payment  of  expenses,  if  incurred  by  them. 
But  can  I  listen  to  a  body  of  mercantile  men 
assembling  together  as  directors  of  a  company, 
sanfing  that  they  know  nothing  at  all  about  their 
affairs,  that  it  was  not  part  of  their  duty  to  know 
who  was  employed  by  them,  and  doing  their  work  P 
Am  I  to  have  a  body  of  gentlemen  who  have  in- 
curred this  necessary  expense,  without  which  the 
company  could  never  have  been  formed,  coming 
here  to  say  they  did  not  know  who  was  the  person 
employed,  and  because  they  did  not  know  the 
person  employed  he  is  therefore  not  to  be  paid  P 
But  what  is  the  next  step  they  take?  On 
Wednesday,  the  31st  May,  they  held  their  first 
regular  meeting  of  directors,  which  is  recorded  in 
the  book,  and  they  at  once  passed  this  resolution 
— "  Resolved  that  the  allotment  of  the  shares  be 
immediately  proceeded  with  and  concluded,  sub- 
ject to  any  alterations  suggested  by  the  chairman 
to-morrow  at  eleven  o'clock.  The  chairman  is 
authorised  to  make  such  allotments.  The  allot- 
ment of  the  shares  was  then  made.  It  was  re- 
solved that  the  allotments  of  shares  be  posted 
to-morrow."  That  would  be  the  1st  June.  They 
had  attracted  a  great  number  of  applications  ;  for 
the  case  is  that  while  they  had  only  7500  shares 
to  allot  there  were  applications  for  9200,  and  they 
could  not,  therefore,  give  the  applicants  all  that 
they  applied  for;  the  petitioner,  Mr.  Roberts, 
applied  for  100  shares,  and  he  only  got  fifty.  All 
these  applications  having  been  attracted  by  the 
advertisement,  the  expense  of  which  was  paid  by 
Mr.  Roberts,  they  take  advantage  of  tbi>>  fact  of 
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T=tf-anQ.  they 

the  adTertisement  havinm.'tney  were  associated 
make  the  .ajl«»?ne  purpose  of  forming  this  com- 
^ftfff^from  which  they  themselves  were  to  derive 
profit ;  there  were  shares  from  which  they  expected 
to  derive  profit,  there  were  their  own  emola- 
ments  as  directors  ;  and  yet  they  now  contend  be- 
fore me  that  they  arc  nnder  no  obligation  to  pay 
for  the  advertisements  which  were  thus  issued 
on  their  behalf.  Now,  what  is  the  first  ground  on 
which  they  rely  to  show  that  they  are  not  to  pay  ? 
They  say  that  Mr.  O'Brien,  who  was  the  promoter 
or  concocter  of  this  comjwny,  andertook  to  bear 
them  harmless.  It  turns  out  that  Mr.  0"Biien, 
ahhoiigh  they  allege  he  said  he  would  do  so, 
has  given  them  no  contract,  and  I  sup]>ose  there  is 
no  obligation  whatever  on  Mr.  O'Brien  to  do  so. 
But  siii>po9e  he  bad,  how  can  that  affect  Mr. 
Roberts,  who  swears  that  he  never  knew  Mr. 
O'Brien  Ijefore  the  '2oth  May ;  that  he  never  saw 
him ;  that  he  bnd  no  conversation  with  him  ;  and 
that  he  refused  to  give  him  the  credit  ?  The  ques- 
tion to  whom  he  gave  the  credit  is  best  shown  by 
the  transaction  which  took  place.  Roberts  said  : 
"I  enter  in  my  book  when  I  do  business,  the  person 
to  whom  I  look  for  payment."  AVhora  did  he  enter 
in  his  book  on  the  'iOth  May  P  AVhy,  the  Imperial 
Anglo-Gemiftu  Bank.  He  never  entered  Mr. 
O'Bricn'.s  name  in  his  book.  That  contract  between 
them  and  Mr.  O'Brien  cannot  in  the  slightest 
degj'ec  affect  the  rights  of  Mr.  Roberts,  who  has, 
in  my  opinion,  liecome  their  cretlitor.  By  employ- 
ing the  seci-otary,  the  directors  employed  him  to 
do  that  which  was  incident  to  his  office — viz.,  to 
procure  the  insertion  of  these  advertisements  (of 
the  number  of  which  they  make  no  complaint,  of 
the  amount  jmid  for  which  they  make  no  compliiint), 
and  in  the  manner  I  have  stated.  They  took  ad- 
yantage  of  those  advertisements,  and  are  in  my 
opinion  bound  to  pay  for  them.  Then  tlie  next 
defence  they  make  i.<<,  "  You  are  not  to  be  paid 
because  you  were  told  bv  the  prospectus  '  Before 
incorporation  applicants  tor  shares  cannot  be  made 
liable,  and  their  money,  therefore,  must  be  re- 
turned if  the  undertaking  is  not  proceeded  with.' " 
It  is  not  necessary  for  me  to  enter  into  the  ques- 
tion whether  these  directors  have  by  this  pro- 
Bpectus,  as  between  them  and  their  allottees, 
undertaken  the  obligation  to  return  these  de- 
posits in  full.  If  they  have,  I  think  they 
nave  no  reason  to  complain  whatever.  They 
have  entered  into  a  speculation  for  their  per- 
sonal advantage.  They  accepted  the  office  of 
directors,  because  they  expected  to  derive  emolu- 
ment from  it,  and  they  expected  to  get  a  profit  by 
the  shares  which  were  allotted  upon  their  applica- 
tion. Therefore,  if  they  have  incurred  the  liability 
to  return  the  deposits  in  full,  that  is  a  burden  they 
have  voluntarily  undertaken,  and  they  mnst  bear 
it.  But  the  proposition  that  a  man  who  supplies 
money  or  monev's  worth  to  a  company  like  this,  is 
not  to  be  paid  because  there  is  a  notice  that 
deposits  shall  be  returned  in  full  if  the  incorpora- 
tion does  not  take  place,  is,  in  my  opinion,  about 
as  untenable  a  pro{K>sition  as  was  ever  submitted 
to  a  court.  There  is  nothing,  therefore,  in  that 
mu-t  of  the  defence.  Then,  it  being  admitted  that 
Roberts  ought  to  be  paid,  I  want  to  know  by  whom 
he  is  to  be  paid,  if  he  is  not  paid  by  the  gentlemen 
who  then  employed  him.  He  received  the  directions 
from  the  secretary  in  the  office  of  the  company  as  a 
tradesman  receiving  an  order  from  the  ostensible 


officer  of  a  company  to  do  a  duty  which  is  in  the 
ordinary  course  of  their  busings.    I  regard  the 
issuing  of  advertisements  as  in  the  ordinary  course 
of  the  business  of  this  company — ^a  ucces»ty  im- 
posed on  them  without  which  they  could  not  have 
gone  on.     I  think  upon  eveiy  principle  that  a 
tradesman  who  receives  an  order  under  sudi  cir- 
cumstances to  do  that  for  the  company  which  it  is 
absolutely  necessary  should  be  done,  must  be  con- 
sidered as  having  their  authority,  and  I  mnst  treat 
them  as  having  conferred  upon  their  officer  who 
gave  the  order  authority  to  give  it.     I  am  of 
opinion  that  it  is  perfectly  clear  in  this  eaee  that 
Armstrong,  the  secretary,  who  gave  the   order, 
had  authority   to  do  it.      I   must  infer  s);iuiist 
the    directors    that  they  have  gi%cn  that  autho- 
rity, and  I  mnst  infer   against   them  that  they 
have  ratified  and  adopted  what  he  did,  by  taking 
advantage  of  the  applications  and  making  allot- 
ments upon  those  applications.    I  am  therefore  of 
opinion  upon  those  grounds  that  if  I  had  a  jory 
before  roe,  it  would  he  my  duty  to  sufanut  to  them 
whether  the  cirenmstances  warrant  the  inference 
against   the  directors  tliat   they   authorised  the 
is.-iue  of  the  advertisement.    As  I  have  not  the 
ad\-antage  of  a  jury,  but  act  as  a  jury  myself, 
I    come    to    the    conclusion    that    all    the   sm^ 
rounding    circumstances    satisfy  me   compMely 
that  those  advertisements  yfem  issued  by  Buberts 
by  the  authority   of  these  gentlemen,  who  call 
themselves   directors  'of  thie  company  ;  that  t& 
directors  of  this  company  they  bound  not  ody 
themselves,  but  everybody  interested  in  the  com- 
pany, and  that  I  must  therefore  consider  the  istoe 
of  these    advertisements  by  Roberts  as   a  d^t 
against  the  association  or  company,  whidtever  it 
was.    Then,  if  there  is  a  debt,  what  is  the  come- 
quence  ?   It  is  said  that  this  is  a  disputed  d^,  and 
that,  being  a  disputed  debt,  I  cannot  make  an  order 
to  wind-up  upon  it.    But  I  had  the  same  point 
before  me  in  the  Kiitg't  Crom  Imlustriai  bwA- 
Uh'js   Cmn^amj  (L.  Rep.  11  Eq.  149).     There  the 
debt  was  disputed,  and  it  was  precisely  the  same 
as  this,  the  debt  of  an  advertising  agent,  for  imq- 
ing  advertisements  for  the  formation  of  the  coa- 
pany.     I  thought  it  there  so  perfectly  clear  that 
there  was  a  debt  that  I  laid  down  the  role  Aat  I 
would  not  order  a  petition  of  this  kind  to  stand 
over  upon  a  disputed  debt,  unless  I  saw  there  was  a 
substantial  dispute  as  to  the  debt.    In  the  present 
cose  I  cannot  see  a  shadow  of  doubt  that  those  for 
wh(se  benefit  the  work  has  been  done  and  the 
money  expended  are  bound  to  pay.    I  see  no  rea- 
sonable  doubt,    and    I    cannot    therefere    Order 
the   petition    to  stand  over   upon  that  groniid. 
Then,    there    being    a    debt,    and    tJiere   beii^ 
also  shareholders,  the  question  is  whether,  nnder 
these  cirenmstances,  this  is  a  company  or  asso- 
ciation  within   the   199th   section   of  the  Com- 
panies' Act  1862.    That  section   is  as   followt: 
"  Subject  as  hereinafter  mentioned  any  partnerdiq* 
association  or  company,  except  railway  companies, 
incorporated  by  Act  of  Parliament,  conaistiiig  (^ 
more  than   seven  members,  and   not  registered 
under  this  Act,  and  hereinafter  included  under  the 
term  unregistered    company,  may  be  wouad-H> 
nnder  this  Act,  and  all  the  provisions  of  this  Act 
with    respect    to    winding-up     shall     iq>ply  ^ 
such     company,     with     the     following     e«o«t>- 
tions    and    additions."    First,    k    this   a   piit- 
nership  association  or  company.    It  is  not  b^i^ 
sary   tor  me    to   say   it  is   a  company;   hot  I 
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■am.  clearly  of  opinion  it  is  an  association  for  a 
•commercial  purpose,  an  association  to  form  a  bMik, 
4UK1  therefore  a  quasi  oompany  or  association  for 
the  purposes  contemplated  by  this  winding-up 
Act,  namely,  trading,  commercial,  or  other  pur- 
poses of  the  kind.  It  is,  then,  an  nssocintion. 
What  are  these  gentlemen  associated  together  for  ? 
What  is  the  prospectus,  and  what  do  they  sny  by 
it  ?    They  say,  "  We  are  an  association — the  Im- 

?erial  Anglo-German  Bank — capital,  450,000/.,  in 
500  shares  of  30/.  each."  Then  they  state  who  the 
•directors  are,  who  the  various  officers  are,  and 
then  what  is  the  object  of  the  association :  "  Tlie 
Imperial  Anglo-German  Bank  is  established,"  not 
to  be  established,  but  "  is  established  with  a  view 
■of  taking  advantage  of  the  extensive  banking  busi- 
ness now  developing  between  Germany,  England, 
And  the  East.  The  principal  seat  of  the  bank  will 
be  in  Berlin,  and  witn  an  establishment  in  London. 
Branches  will  be  established  in  snch  other  cities 
4M  may  hereafter  be  deemed  desii-able."  Therefore, 
it  is  a  bonk  established,  the  principal  seat  being  in 
Berlin,  with  an  establishment  in  London,  ^ow 
it  is  admitted  by  both  parties  that  if  the  company 
bad  been  established,  it  would  not  have  been  regis- 
tered. Tlicn  if  the  company  had  been  established 
.as  a  bank  canying  on  business  in  England,  not 
registered  here,  but  incurring  debts,  can  there  be 
a  shadow  of  doubt  tliat  it  would  have  been  liable 
*o  have  been  wound-up  under  the  19{tth  section  ? 
1  can  entertain  no  doabt  on  the  subject  whatever, 
jmd  if  I  had  any  doubt,  it  would  have  been  ro- 
JBOved  by  the  ciuse  of  the  GoMiHf.i-cial  Bank  of 
India,  (L.  Rep.  6  Eq.  517),  which  decided  that 
where  a  bank  was  carrying  on  business  at  Bombay, 
And  duly  registered  there  according  to  the  Indian 
\m,  but  having  a  branch  in  Engbnid,  and  not  regis- 
tered here,  it  was  liable  to  bo  wound-up  here  under 
the  Act  of  1862.  I  stale  it  as  my  opinion,  that 
in  every  case  of  a  (Mrtnership  consisting  of 
more  than  seven  members  cairying  on  busi- 
ness in  England,  those  who  incur  debts  iu 
Eugland  become  liable  to  English  law;  and  the 
English  low  is  that  every  partnership,  associa- 
tion, or  company,  cscept  a  railway  company  incor- 
porated by  Act  of  Parliament,  incurring  debts  while 
'Carrying  on  business  in  this  country,  docs,  under 
tte  liiinih  section,  become  liable  to  be  wound-up 
under  this  Act.  I  express  therefore,  my  entire 
«oacHrrence  with  the  judgment  of  tlte  Master  of 
tiw  Bolls  ill  the  case  of 'the  Commcrcliil  Biiitk  of 
India,  and  I  express  my  decided  opinion  that  if 
this  company  had  continued  to  carry  on  business, 
altbougli  their  head  establishment  had  been  in 
Berlin  with  an  establidtrocnt  in  London,  the  esta- 
Uishmcut  in  London,  though  unregistered,  would 
have  boen  liable  to  have  been  wound-up.  Then  if 
it  woukl  be  liable  to  be  wound-up  it  they  had  gone 
■oo  for  years  carrjing  on  business,  I  n^iprebend 
the  mouteuC  they  establish  ti<eiii»dvc8  in  any  way 
whatever  in  a  mwtuMir  to  incur  exiicnses,  to  incur 
■debts  as  they  did  to  Mr.  Roberts  for  a  necessary 
purposo  counoctod  with  this  company,  they  were 
Jiablo  to  be  wonud-np.  The  issue  of  these  adver- 
tiscmcats  w««  not  «n  extntnooos  thing,  it  xvas  not 
•a,  tiling  beyoad  tbcir  object.  These  advertise- 
monts  were  an  abscdute  iicceesity,  without  which 
this  thing  couJil  not  lia\-«  boen  brought  into  exist- 
-ettoe ;  they  were  as  necessary  as  it  was  to  have  au 
■office  or  to  print  a  prosjicctus.  This  necessary 
«xpease  incurred  by  them  while  acting  as  an  asso- 
'CiAtion,  in  my  opinion  rendered  them  as   much 


liable  to  be  wound-up  after  the  first  day  of  in- 
curring those  expenses  as  it  would  after  ten  years. 
I  am  tuerefore  of  opinion  that  this  is  an  associa- 
tion within  the  meaning  of  the  Act,  which  is  liable 
to  be  wound-up  under  the  199th  section,  provided 
it  consists  of  more  than  seven  members.    The  next 
question  is.  Does  it  consist  of  more  thau  seven 
members  ?  I  think  I  am  relieved  of  all  difficulty 
upon    that  subject  on  two  grounds.    First,  the 
directors  themselves  consist  of  several  more  than 
seven.     Some  of  them  are  foreigners,    and  they 
have  come  to  England  to  endeavour  to  gain  money 
by  commerce  or  business  in  this  country ;  but  that 
does  not  exonerate  them    from  the   liability  to 
EngliKh  law.    It  is  jierfcctly  immaterial  whether 
they  are  foreigners  or  Englishmen  here.    Here 
arc  a  body  of  gentlemen  assot>iated  together  for 
the  purpose  of  forming  a  company,  that  is,  for  th« 
purposo   of  gain   in  this   country,  and  as  such 
they,  in  my  opinion,  become  liable  to  be  wound-up 
under  sect.  199.    Therefore,  on  the  ground  that 
every  director  is  a  member  of  the  association,  I 
show  that  there  are  more  than  seven.    Then  there 
are  about  300  allottees,  and  it  is  perfectly  clear, 
and  has  been  admitted   at  the  bar,   that  if  the 
company  had  been  registered  every  person  who  ap- 
plied for  shares  and  had  an  allotment  made  to  him, 
and  had  notice  of  that  allotment,  would  have  been 
a  contributory  or    shareholder.    Can  he  be  less 
so  because  he  is  a  member  of    a  company  that 
is    not   registered?    I  take    it    to    bo   perfectly 
clear  that  directly    a    person  makes    applicatiou 
for    shares,    and  that    application  is  acceded  to 
by   allotment   1>eiiig     made    to  him,    and  there 
is    the   fact  of  the   allotment  being   communi- 
cated to  him  and   acquiesced  in  by  Jiiin,  eveiy 
one  of  those  persons  to  whom  the  allotment  is 
made,  becomes  a .  shareholder  of  the  association. 
Then  it  is  said  that  these  debts  must  not  be  paid 
out  of  this  fund.    I  have  already  said  these  direc- 
tors have  made  some  representations  in  this  pro- 
spectus which  from  all  I  have  heard  about  it  I 
believe  were  not  otherwise  made  than  in  good 
faith.    Tliey  say  in  their  prospectus,  "  7505  shares 
liave  already  been  subscribed  for.  and  10  per  cent, 
paid  thereon  iu  Germany."     Now  that  is  a  state- 
ment which  these  directors  should  have  been  very 
cautious  in  making;  they  should  not  have  made  it 
without  bcins  tliorouglily  satisfied  it  was  true.    It 
tuiTis  out  to  have  been  untrue.    I  take  that  stalc- 
ment  of  theirs,  which  I  do  not  think  w:i8  made  in 
bad  faith,  as  another  instance  of  their  utter  want 
of  capacity  as  men  of  business,  showing  that  they 
could  have  been  so  readily  ini{)osed  upon  in  such  a 
way  as  to  make  that  representation,  which  turns 
out  to  be  utterly  unfounded.    On  that  ground  also 
it  is  highly  probable  that  these  gentlemen  may 
have  incurred  the  obligation  to  return  to  every 
one  of  these  applicants  for  shares  the  full  amount 
of  deposit  without  any  deduction.     But  further, 
when  the  directors  found  themselves  in  difficulties 
they  took  that  which  appears  to  me  a  reasonable 
course,  namely,  they  called  a  meeting  of  share- 
liulders  and  directors,  and   at  that   meeting  the 
shareholders   .-.ppointcd   a    committee    of    three. 
AVhat  was  the  rciisonabie  course  under  those  cir- 
cumstances to  adopt  y     They  had  22,-"XX)/.  in  hand. 
I  am  unable  to  make  out,  from  all  I  have  heard, 
that  the  whole  debts  ot  this  company  amount  to 
more  thau  1500/.     What  would  reasonable  com- 
mon-sense and  decency  require  under  the  circum- 
stances £<    They  should  have  said  to  the  share- 


Digitized  by 


Google 


900-Vol.  XXV.,  N.  8.] 

THE  LAW  TIMES  REPORTS. 

[Feb.  17, 1871 

V.C.  M.] 

Robins  v.  Goldinghah;  Re  Svckuno, 

[VCM- 

holders,  "  Wo  have  been  misled;  we  find  the  Berlin 
shares  were  not  taken  up  as  was  anticipated.  The 
thing  must  necessarily  fall  to  the  ground ;  we 
have,  as  you  know,  very  extensively  advertised  the 
company,  in  consequence  of  which  advertisements 
you  applied  for  shares  ;  and  our  advertising  agent's 
bill  is  between  1300J.  and  1400/.  We  have  two  or 
three  clerks  at  miserablv  small  salaries  ;  we  have 
engaged  an  office ;  and  there  is  something  to  pay ; 
the  whole  amount  is  about  1500J. ;  you  have  paid 
3/.  a  share,  will  you  submit  to  a  deduction  of 
1#.  6<?.  in  the  pound  from  what  you  have  paid?" 
The  attempted  formation  of  a  company  like 
this  necessarily  involves  expenses.  There  must 
be  an  office,  there  must  be  clerks,  there 
must  be  advertising;  there  must  be  various 
expenses  incurred,  which  must  be  paid  somehow 
or  another.  I  think  justice  requires  that 
those  who  have  associated  themselves  together, 
whether  as  directors  or  shareholders,  must  pay 
those  who,  in  the  course  of  the  formation  of  the 
business,  have  lent  them  money,  exjjended  money 
for  their  benefit,  and  undertaken  labour,  whether 
as  clerks  or  servants.  I  am  satisfied  that  every 
one  of  the  three  petitioners  is  a  creditor  of  the 
company,  and  I  am  satisfied  that  iinless  I  make  a 
winding-up  order,  not  a  penny  will  be  paid  by- 
anybody;  and  that  the  monstrous  injustice  will 
take  place  that  these  three  petitioners,  the  two 
clerks  and  the  advertising  agent,  will  remain 
wholly  unpaid  for  the  expenditure  which  they 
have  mcurred  for  the  common  object  of  the  per- 
sons associated  together  to  form  this  company. 
Therefore,  even  as  creditors,  I  am  of  opinion  that 
they  are  entitled  to  the  order  to  wind-up.  I  am 
also  of  opinion  that  in  the  present  case,  where  one 
of  the  ])ctitioners,  Mr.  Bobcrts,  is  also  a  share- 
sholdcr,  it  is  equally  my  duty  to  order  the  winding- 
up,  in  order  finally  to  adjust  what  debts  are  to 
be  paid,  and  what  the  liabilities  are,  and  what  is  to 
be  returned  to  shareholders,  and  that  every  person 
engaged  in  it  may  by  the  winding-up  order  have 
an  end  of  all  questions  as  to  his  liability  in  the 
concern.  But  I  must  add  that,  as  I  am  satisfied 
that  some  1500/.  will  pay  the  whole  of  the  liabilities 
of  this  company,  and  they  have  in  hand  close  upon 
23,000?.,  it  is  perfectly  ciear,  in  my  opinion,  that 
nothing  can  be  more  absurd  than  that  in  such  a 
case  as  this  the  formaUties  of  a  winding-up,  and 
the  expenses  of  a  winding-up,  should  be  gone 
through.  I  am  of  opinion  that  justice  requires  that 
out  of  these  funds  in  hand  Mr.  Boberts's  bill 
should  be  paid,  the  clerks  should  be  paid,  all 
proper  expenses  should  be  paid,  and  that  what  re- 
mains should  be  divided  amongst  the  shareholders. 
[His  Honour  then  reviewed  the  evidence  as  to  the 
bill  which  Roberts  had  made  out  in  O'Brien's 
name,  and  the  bills  which  had  been  given  by 
O'Brien  in  payment ;  and  stated  his  opinion  that 
Roberts  had  always  treated  O'Brien  as  the  agent 
of  the  company,  and  that  he  never  gave  credit  to 
any  one  but  the  company.  He  then  continued :] 
Under  all  these  circumstances,  therefore,  I  am  of 
opinion  that  on  the  ground  of  the  debts  being 
established  against  the  company,  and  cdso  in  order 
finally  to  settle  the  rights  of  the  parties  engaged 
in  it,  the  usual  order  to  wind-np  compulsorily 
must  bo  made.  It  falls  within  one  of  the  defim- 
tions  of  the  199th  section  : — "  Whenever  the  com- 
pany is  dissolved,  or  has  ceased  to  carry  on  busi- 
namm  nf  ]g  carrying  On  business  for  the  purpose  of 
p  their  affairs ;"  and  also,  in  my  opinion, 


it  is  just  and  equitable  that  the  company  should 
be  wound-up. 

Solicitors :  Li'nklater*  and  Co. ;  Argle*  and  Uaw~ 
Un»  ;  Roolct,  Kenriek,  and  Harston. 


Friday,  Jan.  19. 
RoBiKs  V.  Goldixghax  ;  Be  Suckuxo. 

Solicitor  ajid  client — Lint  for  eotU — Solicitor  dii' 
charged  by  himtelf— Production  of  papers  relatiny 
to  pending  litigation. 
Dnnng  the  progreti  of  a  tutt,  tlte  solicitor  for  the- 
plaintiffs  being  inudile  to  obtain  from  hi*  elieut* 
funds  in  respect  of  costs  inc»r>-ed,  declined  topro' 
reed  fnrtlier;  and  wrote  a  Utter,  suggesting  that 
his  name  should  be  at  once  removed  from  the 
record  as  tlte  responsible  solicitor.  He  subsequently 
delivered  his  bill  of  costs,  and  brought  an  action 
for  tlie  amount  against  one  of  the  plaintiffs,  u)h» 
disputed  his  liability.    Meanwhile  new  solicitors 
Itad  been  appointed  tn  the  suit,  who  applied  to  the 
former  solicitor  for  tins  papers.    He  refused  to 
deliver  them  up,  on  the  ground  that  his  retainer 
wcu  disputed,  and    that    tlie  papers    would  be 
required  for  the  action  at  law. 
An  order  uas  made  that  the  former  solicitor  should 
deliver  np  tlte  papers  to  tlte  new  solicitors,  upon 
the  undertaking  of  the  latter  to  hold  tliem  sidiject 
to  tlte  former's  lien,  and  to  return  tliem  to  him 
within  twelve  days  after  prosecuting  the  suit  to  a 
conclusion ;  with  a  fuHlier  undeHaking  that  the 
former  slioidd  liave  access  to  them  for  tlte  purposes 
of  tlie  action. 
Tins  was  a  motion  that  John  Suckling,  the  former 
solicitor  for  the  plaintiffs  in  the  suit,  might  be 
ordered  to  deliver  up  the  papers  to  the  present 
solicitors,  Messrs.  Wilkins,  Blyth,  and  Marsland, 
upon  the  undertaking  of  the  btter  to  hold  them 
subject  to  Suckling's  lien,  and  to  return  them  to 
him  within  twelve  days  after  prosecuting  the  suit 
to  a  conclusion. 

The  principal  object  of  the  suit  was  to  obtain  an 
iniunction  to  restrain  the  seizure,  under  a  distress, 
of  farming  stock  and  other  pro{)erty,  comprised  in 
a  settlement  executed  on  the  marriage  of  John 
Dance  and  Katharine  his  wife.  The  bill  was  filed 
on  the  17th  Dec.  1870,  and  the  plaintiffs  were  Ben- 
jamin Savage  Robins,  one  of  the  trustees  of  the 
settlement,  and  Katharine  Dance.  John  Dance 
hiul  been  made  a  bankrupt  a  short  time  previous  to 
the  institution  of  the  suit. 

The  ans-vters  of  the  defendants  were  put  in,  and 
a  good  deal  of  evidence  filed,  and  on  the  7th  July 
1871,  John  SuckUng,  who  was  then  acting  as  the 
solicitor  for  the  plaintiffs,  obtained  an  order 
referring  the  suit,  and  all  further  proceedings 
therein,  to  Mr.  Rupert  Kettle,  the  Judge  of  toe 
Worcester  County  Conrt.  A  considerabfe  amount 
of  costs  having  been  incurred.  Suckling  applied 
for  payment,  which  he  was  unable  to  obtain.  He 
aocormngly  refused  to  proceed  with  the  suit,  and 
wrote  to  John  Dance  a  letter,  which  contained  the 
following  passage  : — "  As  I  have  the  orig^inal  order 
to  the  judge,  which  ought  at  once  to  be  placed  in 
his  hands  to  enable  him  to  proceed,  I  would  sug- 
gest that  you  at  once  cause  my  name  to  be  re- 
moved from  the  record  in  your  case  as  tae 
responsible  solicitor." 

On  the  16th  Aug.  1871,  Suckling  delivered  to 
Robins  his  bill  of  costs    claiming  a  balance  of 
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5752.  2».  5d.  dao  to  him,  after  Riviug  credit  for  1022. 
paid  on  account  of  such  costs.  Robins  refused  to 
pay  the  bill,  on  the  ground  that  he  was  only  inte- 
resbed  in  the  sait  as  a  trustee ;  and  he  alleged  that 
he  had  only  permitted  hia  name  to  be  used  as  a 
plaintiff  in  the  suit,  on  Suckling's  express  under- 
taking that  he  would  not  look  to  him  for  payment 
of  costs.  This  undertaking  was  denied  by 
Suckling. 

On  the  13th  Oct.  1871,  Suckling  commenced  an 
action  against  Robins  for  the  amount  of  his  bill  of 
costs,  to  which  Robins  pleaded  "  never  indebted." 
On  the  6th  Dec.  1871,  Suckling  instituted  bank- 
ruptcy proceedings  against  Robins  in  the  Bir- 
mingham County  Court. 

Meanwhile,  on  the  7th  Oct.  1871,  the  plaintiffs 
in  the  Chancery  suit  obtained  an  order,  appointing 
Mr.  Henry  Moxon  as  their  solicitor  In  the  place 
of  Suckling,  and  on  the  9th  Dec.  a  second  order 
was  obtained,  appointing  Messrs.  Wilkins,  Blyth, 
and  Marsland  as  their  solicitors  in  the  place  of 
Sloxon. 

Messrs.  Wilkins,  Blyth,  and  Marsland  applied  to 
Suckling  for  the  papers  in  the  suit,  offering  an 
undertaking  to  hold  them  subject  to  his  lien 
thereon  for  what  should  be  found  due  to  him  upon 
taxation  of  his  bill.  Suckling,  however,  refused  to 
deliver  up  the  papers,  on  the  ground  that  his 
retainer  wan  disputed ;  alleging,  further,  that  the 
papers  would  be  required  for  the  purpose  of  the 
action  at  law,  and  the  bankruptcy  proceedings  at 
Birmingham,  and  that  he  would  be  put  to  serious 
loss  and  inconvenience  if  he  were  obliged  to  deliver 
them  up.  A  motion  for  the  purpose  above  stated 
was  accordingly  now  made  in  the  suit. 

OUute,  Q.C.  and  Loeocle  Webb,  in  support  of  the 
motion,  referred  to, 

Hetlop  V.  Metcalfe,  3  Hyl.  A.  dr.,  183 ; 
OnJIUht  V.  OfifthM,  2  Hare,  587. 

Cotton,  Q.C.  and  Everett,  for  Suckling,  referred  to, 
tord  T.  WormUighton,  Jaoob.  580. 

The  ViCE-CuAXCELLOR  said,  that  in  July  1871, 
Suckling  had  declined  to  conduct  the  litigation 
further,  nnless  furnished  with  funds  for  that  pur- 
pose. Under  tlio  circumstances  of  the  case,  he 
was  clearly  of  opinion  that  Suckling  had  discharged 
himself  as  the  solicitor  for  the  plaintiffs.  Ho  had  a 
perfect  right  to  take  that  course ;  but  if  he  did  so, 
the  rules  of  the  court  were  plain,  that  he  could  not 
be  allowed  to  stop  the  litigation  by  withholding 
the  papers.  There  was  no  ground  for  asking  the 
court  to  put  the  plaintiffs  upon  any  nndertMcing 
to  admit  their  Uability.  If  Suckling  had  handed 
over  the  papers  to  the  new  solicitors,  he  would 
have  had  the  same  lien  as  before.  He  should 
therefore  follow  the  law  as  laid  down  in  CoUyrave 
▼.  Mnnleij  (T.  &  R.  400),  where  a  solicitor,  who  had 
declined  to  proceed  with  a  case,  was  ordered, 
though  his  bills  of  costs  were  not  paid,  to  deliver  np 
the  papers  to  a  new  solicitor,  the  latter  undertaking 
to  hold  them  subject  to  the  former's  lien  for  what 
should  be  found  due  to  him  on  the  taxation  of  the 
bills.  There  must  be  an  order  in  the  terms  of  the 
motion,  with  the  addition  of  an  undertaking  by 
the  plaintiffs  to  give  Snckling  access  to  the  papers 
for  the  purpose  of  the  action  at  law.  The  matter 
hud  been  needlessly  and  vexatiously  brought  before 
the  court  by  Suckling ;  he  must  therefore  pay  the 
costs  of  the  motion. 

Solicitors:  WUkhia,  Blyth,  And  Marsland  ;  MiUer 
and  MiUer,  agents  for  John  SuekHug. 


V.C.  WICKEVB*  COUB.T. 

Bsported  by  Eowasd  Wisslow,  Eaq.,  Buristei^t-lAW. 
Thurniay,  Dee.  14, 1871. 

BULLKR  V.  HOBMBT. 

Marriage  teltlctnent  —  Contlntetion —  Covenant  to 

settle  after  acquired  property — Demurrer. 
By  a  marriage  tetthtment  it  was  provided  that  all 
guchfutiher  or  other  portion  or  personal  estate  {if 
any)  as  should  during  the  life  ofthevife,  become 
vested  in  or  accrue  due  to  Iter,  or  as  should  or 
viight  be  assig>table  in  laiv  or  equity,  either  for  a 
vested  or  contingent  interest,  should  be  assigned 
to  the  trustees  of  the  settlement  upon  certain  trusts, 
and  it  was  declared  that  this  proviso  should  not 
extend  to  any  specific  chattel  or  bequest,  nor  to  any 
pecuniary  legacy  or  interest,  which  the  said  wife 
might  from  time  to  titne  become  entitled  to,  either 
in  possession  or  reversion,  wiless  every  siich 
legacy  m-  interest  should  at  each  time  amoimt  in 
value  to  the  sum  of  5001.  The  wife  and  her  sister 
became  entitled  under  the  will  of  their  mother 
each  to  a  sum  of  lOOOJ. ;  the  sister  spoiiion  being 
bequeathed  to  Iter  for  life,  with  remainder  to  her 
next  of  Icin.  The  sister  died,  and  the  trife,  as  one 
of  her  next  of  kin,  became  entitled  to  the  sum  of 
SbOl. 
Held,  that  the  sum  was  not  subject  to  the  covenant 

in  the  settlement. 
Tuis  was  a  demurrer.    The  facts,  as  stated  by  the 
bill,  were  these : 

Jane  Hornby,  by  her  will  dated  the  4th.  Nov. 
1843,  gave  absolutely  the  snm  of  6000{., 
free  of  legacy  duty,  to  her  daughters,  Jane, 
Countess  of  Egmont ;  Ann  Hornby ;  Elizabeth 
Buller  (the  plaintiff);  Caroline  Hoare,  for  her 
own  sole  ana  separate  nse ;  Emily  Hornby  and 
Louisa  Hornby,  to  be  divided  between  them,  share 
and  share  alike,  and  she  directed  that  the  share 
of  Ann  Hornby  should  be  invested  by  the  exe- 
cutors in  their  names,  and  that  they  should  apply 
the  income  for  her  benefit  for  life,  and  after  her 
decease  transfer  the  capital  "  to  anch  persons  as 
are  next  of  kin." 

By  a  codicil  dated  the  6th  Nov.  1843,  the  testa- 
trix bequeathed  all  her  property  in  the  Three  per 
Cent.  Consols,  a  mortgage  on  a  Mr.  Matcham's 
estate,  and  any  money  vested  in  her  that  she  had 
the  power  of  disposing  of,  and  had  not  bequeathed 
by  her  will,  to  all  her  children,  their  heirs,  exe- 
cutors, administrators  and  assigns,  equally  as 
tenants  in  common ;  and  she  directed  that  the 
shares  of  the  daughters  that  were  or  should  be 
murricd  should  be  for  their  sole  and  separate  use, 
and  ihat  the  share  of  Ann  Hornby  shonld  be 
invested  by  the  executors,  and  that  they  should 
pay  the  income  to  her  for  her  benefit  during  her 
life,  and  after  her  decease  transfer  the  capital  "  to 
such  persons  as  are  her  next  of  kin." 

The  testatrix  died  in  Nov.  1846,  leaving  her  six 
daughters  surviving  her. 

Previously  to  her  death,  her  daughter  Elizabeth 
Buller  had  married  the  Rev.  Richard  Buller,  and 
by  the  settlement  made  on  the  occasion  of  the 
marriage  (dated  the  8th  July  1830),  it  was,  among 
other  things,  provided  that  all  such  further  or  other 
portion  or  personal  estate  (if  any)  as  should  during 
the  life  of  tne  said  Elizabeth  Buller  (therein  called 
Elizabeth  Hornby)  become  vested  in  or  accrue  to 
her,  or  should  or  might  be  assignable  in  law  or 
equity,  either  for  a  vested  or  contingent  interest. 
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should  be  a.ssigned  to  tbc  trustees  of  the  settle- 
ment, their  executors,  ndmHiintrHtorg,  aud  as- 
signs, upon  iiud  for  the  same  trusts  and  pur- 
poses as  were  decbvred  concerning  the  portion  of 
the  said  Eliziibeth  Bullcr ;  but  it  was  uevertheless 
ailso  agreed  aud  declared  that  the  proxiso  above 
stated  should  not  extend  to  any  B{)ccific  chattel  or 
JjcqucBt,  nor  to  any  jjecuniary  legacy  or  interest 
which  the  said  EUzabetli  BuUer  might  from  time 
to  time  become  entitled  to,  either  in  jiossession  or 
reversion,  unlc^^ti  evei-y  such  legacy  or  interest 
should  at  each  time  amount  in  value  to  the  sum  of 
iOO?.  sterling. 

Shoi-tly  after  the  death  of  the  testatiix  the  exe- 
-cutors  paid  to  the  tinistees  of  the  settlement  lOOO/., 
being  the  share  to  which  Elizabeth  BuUer  was 
entitled  under  the  will  aud  codicil.  They  also  in- 
Tested  tlie  share  of  Ami  Hornby,  and  she  received 
the  income  during  her  life.  She  died  in  Jan.  1871. 
■whereupon  Elizabeth  BuUer,  as  one  of  her  next  of 
kin,  became  entitled  to  a  sum  of  about  3502. 

The  question  in  the  cause,  which-  now  came  on 
to  be  heard  upon  demurrer,  w^as  whether  or  not 
this  tain  of  '■i-jOl.  was  subject  to  the  provisions  of 
4,he  settlement. 

FreiUiiij,  for  the  demurrer,  contended  that  the  i 
sum  came  to  Mrs.  Bullcr  as  pert  of  the  total 
Amount  to  which  she  was  entitled  under  her 
xnother's  will,  and  was,  therefore,  not  included  in 
~the  negative  clause  at  the  end  of  the  covenant.  He 
<;ited  JicJfucfccKi/e'*  Truti*  (16  L.  T.  Rep.  N.  S. 
138 ;  L.  lltp.  3  Ch.  App.  345). 

Hausdii  (Phcaf  with  him)  for  the  bill,  argued 
ithat  the  two  sums  of  lOOOf.  and  3501.  must  be  con- 
sidered as  distinct.  The  latter  sum  was,  until  the 
nloath  of  Miss  Hornby,  a  contingcn.  interest  in  an 
uncertain  share,  and  was  therefore  excepted,  by 
4hc  negative  clause,  from  the  covenant.  He  cited 
^ixhr  V.  KcUy  (1  Dr.  &  Sm.  800). 

FrtvUn^,  in  reply. 

The  VicE-CuAKCELLOH. — The  construction  of  the 
■covenant  in  the  settlement  is  extremely  difficult. 
T'he  question  is,  whether  this  sum  of  350!.  is  ex- 
•cepted  from  the  covenant  by  the  negative  clause  at 
the  end  of  it.  I  think,  howcvei-,  it  must  be  taken 
that  Mrs.  Bnller  acquired  an  interest  in  this  sum 
for  the  purposes  of  the  covenant  at  the  time  when 
Ann  Hornby  died,  and  not  before,  and  that  there- 
foi-e  it  is  interest  distinct  from  that  which  she 
took  from  the  estate  of  the  testatrix.  In  this  view 
of  the  case  the  350i.  is  not  subject  to  the  cove- 
uant,  aud  the  demurrer  must  be  overruled. 

Solicitors,    living    and     Pyke;     Satchell    and 

WediiciuJay,  Dec.  20,  1871. 
Floweb  v.  Floweb. 

JIuthand  and  lei/c — Deed  of  sepafatloti — Protecd- 
ingg  in  Divorce  Court — lujtmdion. 

Dy  a  divd  of  si'jmratioii,  a  huthand  coVKuaitted 
with  llw  iraatet;  of  the  deed  to  niake  an  aJhnrance 
in  liig  wife,  and  tkf  trustee  coeunanted,  oh  beludf 
of  the  wife,  neither  to  gue  for  rvgiitntion  of  eon- 
Jayal  rinhig,  alimmiy,  nor  to  "molett,  trouble,  or 
digtarh  '  the  hugbaud. 

Sliortly  after  the  ej-eewliou  of  the  deed  the  irife,  icho 
htul  duly  received  her  allowance,  commenced  jiro' 
ceedinyt  in  the  Dicaree  Court  for  a  judicial  gepa- 
ration  and  for  alinwny.  Thereupon  the  hagband 
JiZt.-!  «  bill  againgt  hit  wife,  praying  that  ghe 


iniijht  b"  risirnliifJ  fnnii  contiiiuing  the proroi- 

inijg,  mid  from  doing  any  act  to  iiioh'gf,fruuH'',  or 

digfiirb  hi,u : 
Held,  thiti  he  irii^i  eiifUled  to  a  p-i-ju-timl  iiijnnHIoii 

to  the  ceteiit  (only)  nf  restraiiiiuQ  the procetdiiijg 

in  the  D.'rorce  C'lUii. 
Tuis  suit  was  instituted  by  a  husband  against 
his  wife  for  the  puii)08e  of  restraining  her  from 
prosecuting  proceedings  in  the  ])ivorce  Court  for 
a  judicial  separation,  aud  for  alimony.  The  facts 
were  these. 

The  plaintiff,  Arthur  Thomas  Flower,  was 
married  to  the  defendiint  Lucy  Flower,  hi  Nov. 
18G!>.  On  the  li'th  of  May  following,  they  agreed 
to  live  apart,  and  a  deed  of  sepanition  was  then 
executed,  whereby  the  jilaintifl  covenanted  with 
the  trustee  of  the  deed,  to  jiay  the  defendant  W/. 
a  year  by  quarterly  payments  in  advance,  and  the 
trustee  covenantee!  that  the  defendant  would  not 
sue  for  restitution  of  conjugal  rights,  nor  for 
alimony,  and  that  she  would  not  in  any  manner, 
molest,  ti-ouble,  or  disturb  the  plaintift'. 

In  Jan.  1871  proceedings  were  instituted  by  the 
wife  in  the  Divorce  Court  for  a  judicial  separation 
on  the  ground  of  cruelty,  and  for  alimony  pendeule 
lite.  Thoreu])on  the  plaintift"  filed  this  bill  praying 
that  the  defendant  might  be  restrained  from  pro- 
secuting the  proceedings,  or  from  doing  any  act 
to  molest,  trouble,  or  disturb  him,  and  from  doing 
any  other  act  in  breach  of  the  covenant  on  the 
part  of  the  trustee  of  the  above  deed,  at  the  request 
and  on  the  behalf  of  the  dofendaut ;  and  that  the 
covenants  and  agi-ecment  contained  in  the  said 
deed  might  be  ordered  to  be  specifically  performed, 
the  i)laintiff  offering  to  jjcrform  the  same  on  his 
part. 

It  appeared  that  the  trustee  of  the  deed  of 
separation  had  become  bankrupt  in  Oct.  1870,  bat 
that  the  sums  payable  nnder  the  deed  had  been 
duly  paid  to  the  defendant  up  to  March  1871. 

In  May  1871  the  plaintiff  obtained  an  interim 
injunction  in  the  terms  of  the  prayer  of  his  bill, 
and  liberty  was  given  to  the  defendant  to  file  a 
cross-bill  to  set  aside  the  deed  of  separation.  The 
prooeodingB  in  the  Divorce  Court  had  been  stayed, 
but  no  cross-bill  had  been  filed. 

The  suit  now  came  on  upon  motion  for  decree. 

A.  O.  Marten  (Oreeue,  ^.  C.  with  him)  for  the 
plaintiff,  asked  that  the  injunction  might  lie  made 
perpetual.  Similar  orders  had  been  made  in  the 
cases  of 

Hunt  T.  Ewnt,  4  De  O.  F.  A  J.  221 ; 
Sanderg  t.  Bodvtay,  16  Beav.  207 ; 
Kitehin.  v.  Kitchin,  19  L.  T.  Bop.  N.  S.  674; 
WilUamt  v.  Bayley,  14  L.  T.  Bep.  N.  S.  802. 

The  defendant  wi^s  not  represented. 

The  Vics-CUAKCEUOO. — I  feel  some  difficnl^ 
with  regard  to  the  latter  part  of  the  prayer  of  the  biU 
in  making  the  injunction  perpetual.  I  am  asked  to 
restrain  the  defendant  from  molesting,  troubling, 
or  disturbing  the  plaintiff,  but  I  think  the  plaintiff 
will  obtain  all  that  is  necessary  if  I  limit  the  in- 
junction to  restraining  the  dciendant  from  prose- 
cuting the  proccciliugs  in  the  Divorce  Court.  The 
order  will,  therefore,  go  to  that  extent  only. 

Solicitors :  James,  Cuiiis,  aud  Jaines. 


Digitized  by 


Google 


7*b.  17,  1872.] 


THE  LA,W  TIMES  REPOETS. 


tVoL  XXV.,  N.  S.— 90a 


V.O.  W.] 


HiGGS  V.  Domus — ^Hayhen  v.  Gotee. 


rQ.B. 


8aht}tla>j,  Jan.  13. 

HlOGS  V.    DOKKIS. 

Tractlcc—raHithm  Act  1868  (31  ^-  32  Vict  c.  40, 
»«.  3,  4) — Married  woinan  jplaintiff — In/ant  de- 
fendant—Sole. 
In  a  partition  suit  wheiv  the  jdainttff  wa»  a  nvarried 
woinan  and  the  defendant  an  infant,  the  couH,  ai 
the  reiptcst  of  the  ^duintiff,  ordered  a  s(de  of  the 
■property,  but  directed  the  purchase  money  to  be 
2>aid  info  court. 
Tuis  was  a  partition  suit. 

The  plaintiffs  wei-e  Henry  Higss  and  Mary  his 
■wife.  Tlie  defendant  was  Henry  Dorkis,  an  in&nt. 
Sfary  Higgs  was  the  admitted  tenant  in  fee  of  one 
moiety  of  certain  copyhold  property,  and  the  de- 
fendant was  (by  his  guardian)  the  admitted  tenant 
of  the  other  moiety.  Slary  Higgs  mid  the  defen- 
dant were  co-heirs  of  Mary  Lack,  the  original  par- 
chaser  of  the  property. 

The  bill  prayed  for  the  partition  or  sale  of  the 
property. 

E.  CittLr  for  the  plaintiffs,  asked  on  the 
authority  of  Fra.ice  v.  Fratire  (25  L.  T.  Eep.  K".  S. 
78.5),  that  the  property  miglit  be  directed  to  be 
sold. 

Vincent  for  the  defendant,  coiisented  to  a  sale. 
The  ViCE-CiuxuELiiOR.— In  the  case  referred  to, 
I,  acting  on  a  decision  of  ALiltus,  V.C,  Youiuj  v. 
Youuy,  made  an  order  for  a  sale  where  the  parties 
requesting  it  wlierc  iufimts.  I  will  make  a  similar 
order  in  the  present  case;  but  as  one  of  the 
parties  is  a  married  woman,  t.-ad  a  sale  without 
any  further  direction  would  put  a  moiety  of  the 
purchase  money  into  the  hau(L  of  her  husband,  I 
shall  direct  that  the  money  be  paid  into  coui't. 

Solicitors :  Furrer,  French,  and  Tatham  ;  Percy 
C.  F.  Tathai.i. 


Comnton  iato  Courts. 


COITRT  OF  QJTEEXTB  BXlfCH. 

Beported  by  J.  SHOmr  aud  M.  W.  HcKeixab,  Eaqrs., 
SC(rrvitea-tt-tt.w, 

Tuetday,  Jan.  23. 
Haiue:!!  v.  Gover. 

OaaranUe — Miatake — Equitable  defenet — LiabUiiu. 

Flaint^g'  agent  enteivd  into  a  oontraH  to  tuppty 
briek*  to  a  builder  at  certain  prieet  "  to  be  taJcen 
within  fotvr  months  from  the  date  tlierevf.  Month's 
account,  and  bill  at  five  monthsfrom  the  date  tlicreof. 
The  due  performance  of  this  contract  by"  tfie  buildei- 
being  guaranteed  by  ike  defendant.  This  was  signed 
by  the  defendant,  but  he  and  tlte  plaintiff's  agent 
both  unde>-atood  and  agreed  that  he  was  Uwreiyy 
guaranteeing  ordy  the  acceptanee  of  biUs  by  HHb 
buUder.  The  plaintiff  always  believed  the  defen- 
dant had  guaranteed  the  payment  of  the  bills,  and 
heard  nothing  oftlie  agreement  of  their  agent  with 
the  defendant.  The  agent  had  received  no  autho- 
rity from  the  plaintiffs  to  assent  to  such  a  guarantee 
as  the  defendant  intended,  and  the  plaintiffs  sup- 
plied the  bricks  on  the  fcUth  of  the  guarantee,  as 
they  interpreted  it. 

Held,  that  t\e  conirad  was  a  grtaramtee  for  the  pay- 
ment of  these  bills,  and  that  this  was  not  such  a 
mutual  mittake  between  the  parties  asio  constitute 
an  equitable  ground  of  defence  to  an  action  upon 
the  guarantee. 


This  was  an  action  brought  to  recover  damages  for- 
the  breach  a£  a  oontxact  of  guarantee  by  the  defen- 
dant. The  cause  waa  set  down  for  trial  at  the- 
Surrey  Summer  AsEises  1870. 

By  order  the  foUowin^  ^>ecial  case  was  stated : — 

The  plaintifiis  are  bnok  manufacturers  tradings 
wider  tne  sWle  or  firm  of  the  Medway  Gault  Brick 
Company.  The  defendant  is  a  solicitor  carrying 
on  business  at  No.  33,  Old  Jewry,  in  the  City  of 
London,  under  the  firm  of  Boche  and  Grover. 

Wm.  Hatten,  hereinafter  named,  was,  during  tfa& 
times  hereinafter  mentioned,  a  builder  carrying  oa 
bttsiness  at  Sutton,  in  the  county  of  Surrey,  and  he- 
had  agreed  with  the  defendant  to  take  land  of  his 
at  Sutton  for  the  purpose  of  building  bouses- 
thereon. 

Defendant  had  prwrnred  from  clients  of  his  for 
Hatten  large  sums  of  money  on  mortgage  of  that 
agreement,  and  the  buildings  erected  under  it. 

In  18(j8  the  plaintiffs  wid  an  office  in  No.  3, 
George -yard,  Lombard -street,  in  the  City  <^ 
London.  The  plaintiff  Shaw  attended  to  th» 
bnsiness  that  passed  through  the  London  Office. 
The  plaintiffs  had  a  clerk  named  Aehenden,  who 
was  also  their  town  agent  for  procuring  orders, 
subject  to  the  plaintiff  Shaw's  authority  for  their- 
execution.  Asuenden  was  a  man  of  great  ex- 
perience in  brick  making,  and  bad  been  in.  the^ 
plaintiffs'  employment  for  about  two  years. 

In  the  early  part  of  1868,  Hatten  ordered  som» 
bricks  of  the  plaintiffs  through  Ashenden.  Ash- 
enden  communicated  that  order  to  tho  plaintiff" 
Shaw,  at  the  same  time  informing  him  that  Hatten 
was  building  houses  at  Sutton  under  a  contract 
with  the  defendant.  The  plaintiff  Shaw  directed, 
two  barge  loads  of  bricks  to  be  supplied  to  Hatten^ 
which  was  done,  the  value  of  the  bricks  so  sup- 
plied was  802.  2s. 

After  these  bricks  had  been  supplied,  the  plain- 
tiff Shaw,  from  inquiries  he  made,  doubted 
Batten's  responsibility,  and  instructed  Ashenden 
not  to  supply  him  with  any  more  bricks  without 
a  responsible  'guai-antee.  Ashenden  then  in- 
formed Shaw  that  Hatten  had  proposed  defendant 
as  a  gentleman  who  would  be  security  for  him.. 
Shaw  then  said  to  Ashenden  that  if  defendant 
would  accept  Hatton's  drafts  on  him,  plaintiffs- 
would  go  on  supplying  Hatten  with  bricks.  Ash- 
enden then  told  Shaw  that  defendant  declined  to 
accept  bills,  but  would  guarantee  Hatton's  accept- 
ances. To  which  Shaw  replied  "procure  that 
fuarantee,  and  we  will  go  on  with  the  supply."" 
.shenden  then  said,  "  I  have  the  guarantee  of 
Mr.  Gover,"  aud  produced  the  guarantee,  upon 
which  the  action  is  brought,  signed  by  Ashenden^ 
Hatten,  and  Gover,  the  defennant.  Plaintiff  Shaw 
looked  at  it  and  read  it  through,  and  then  told 
Ashendea  to  go  on  with  the  supply  of  bricks  to- 
Hatten. 

The.  plaintiff  Shaw  at  the  time  he  so  directed. 
Ashenden  to  go  on  with  the  supply  of  bricks., 
knew  nothing  whatever  of  the  circumstances  imder 
which  the  guarantee  sued  on  was  given,  except  as 
above  appears.  And  except  as  above  appears  he- 
never  expressly  authorised  Ashenden  to  enter  into- 
or  acoept  from  the  defendant  a  guarantee  in  the- 
sense  or  of  the  character  or  description  contended, 
for  by  the  defendant,  namely,  a  guarantee  that 
Hatten  should  accept  bills  merely  for  the  price  of 
bricks  supphed  him  bv  the  plaintifEs,  and  not  a 
guarantee  that  he  shoold  honour  his  aooeptaaoes 
or  pay  for  the  bricks. 
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The  drcnmstances  under  which  the  guarantee 
sued  on  was  given  by  the  defendant  are  as  follows : 
In  May  or  Jnne  1868,  Ashenden  was  introduced 
to  defendant  by  Hatten.  At  that  interview  Ashen- 
den stated  that  Hatten  had  given  him  an  order  for 
a  large  quantity  of  bricks,  and  wished  to  know  if 
defendant  would  give  a  guarantee  for  the  account, 
as  Ashenden  understood  from  Hatten  that  he  was 
erecting  buildings  on  defendant's  land  under  con- 
tractwith  defendant.  Defendant  then  told  Ashen- 
den in  Hatteu's  iH^sence  that  it  was  a  building 
agreement  with  him,  under  which  Hatten  was 
building,  and  it  was  perfectly  immaterial  to  defen- 
dant where  Hatten  got  his  materials  from ;  defen- 
dant at  that  interview  declined  to  sign  any 
guarantee. 

Some  few  days  afterwards,  namely  on  the  1st 
July  1868,  Ashenden  again  called  on  the  defendant, 
and  produced  to  him  a  written  document,  which 
was  in  the  following  form : 

3,  George-vard,  Lombard-street, 
UtJnlylSeS. 
As  agent  for  and  on  behalf  of  the  Hedway  Oaolt  Brick 
Company,  I  hereby  agree  to  snppl;  Mr.  Hattes,  of  Sntton, 
or  SDch  other  person  to  whom  this  contract  may  be  trans- 
ferred, with  200,000  patent  ganlt  bricks,  at  30b.  per 
1000,  also  200.000  wire  cnta,  at  SSa.  per  1000,  to  be 
delivered  alongside  at  Dead  Hen' «  Dock,  in  each  qoantities 
and  at  such  times  as  he  or  they  may  reqnire,  but  to  be 
taken  within  foBr  months  from  the  date  hereof.  Month's 
aocoont,  and  bill  at  five  months,  the  consideration  of  this 
contract  and  the  recovery  thereof  being  gnaranteed  by 
Mr.  Gover,  the  said  company  allowing  to  Mr.  Govcr  a 
discount  of  2}  per  cent. 

Defendant  read  over  the  document,  and  then 
said  to  Ashenden,  "  It  makes  me  guarantee  the 
payment  of  the  account,  and  gives  me  a  commis- 
sion of  2i  per  cent  as  a  consideration  for  giving  it. 
I  will  have  nothing  to  do  with  the  guarantee.  I 
don't  want  any  commission  from  the  company." 
Ashenden  then  said  to  defendant,  "  If  you  won't 
give  a  guarantee  for  pavment,  will  you  give  a 
g^uarantee  that  Hatten  will  carry  out  his  arrange- 
ments as  to  giving  his  acceptances  of  the  bills,  as 
we  have  experienced  great  difficulty,  after  supply- 
ing goods  to  builders,  in  obtaining  their  accept- 
ances, and  so  keeping  us  out  of  our  money,  as  bills 
are  as  good  to  us  as  cash."  Defendant,  in  answer, 
said  to  Ashenden,  "  I  have  found  Hatten  act 
straightforward  to  me  in  other  matters,  and  I 
should  have  no  objection  to  sign  a  document  to  that 
effect." 

The  defendant  then  altered  in  his  own  hand- 
writing the  document  Ashenden  had  produced  to 
him,  in  the  following  manner :  instead  of  the  words 
"  the  consideration  of  this  contract  and  the  recovery 
thereof  being  guaranteed  by  Mr.  Gover,  the  said 
company  allowing  to  Mr.  Gover  a  discount  of  2J 
per  cent.,"  the  defendant  inserted  the  words,  "  the 
due  performance  of  this  contract  by  Mr.  Hatten, 
and  any  subsequent  transferee  being  guaranteed 
by  Mr.  Gover." 

The  following  is  a  copy  of  the  document  as 
altered: 

3,  George-yard,  I/jmbard-street, 
1st  Jnly  1868. 

As  agent  for  and  on  behalf  of  the  Medwav  Oaolt  Briok 
Compuiy,  I  hereby  agree  to  sopply  Mr.  Hatten,  of  Sutton, 
or  raoh  other  person  to  whom  this  oontraot  may  be  trans- 
ferred, with  200,000  patent  gaolt  bricks,  at  30«.  per  1000 ; 
also  200,000  wire  cnte,  at  SSi.  per  1000,  to  be  delivered 
alongside  at  Dead  Men's  Dock  in  snch  quantities  and  at 
snoh  timea  aa  he  or  they  may  reqaire,  bat  to  be  taken 
within  four  months  from  the  date  hereof.  Month's 
acoonnt,  and  bill  at  five  months.    The  dae  performance 


of  this  contract  by  Mr.  Hatten,  and  any  subieqnent 
transferee  being  gnaranteed  by  Mr.  Gover. 

The  document  so  altered  was  sent  by  the  defen- 
dant to  one  of  his  clerks  to  cop^  and  two  copies 
were  accordingly  made  of  it.  The  copies  were 
taken  away  by  Ashenden. 

The  following  day  Ashenden  brought  back  to 
defendant's  office  tne  two  copies  which  he  had  so 
taken  away,  and  after  he  ana  Hatten  bad  signed 
them,  Ashenden  produced  them  to  the  defendant, 
who  then  wrote  in  the  margin  of  one  of  the  copies 
the  words  "  I  accept  the  within  contract  so  far  as 
the  same  relates  to  me,"  and  signed  the  same 
"  James  Dineley  Gover,  2nd  July  1868,"  and  de- 
livered the  said  copy  as  signed  by  him,  the  defen- 
dant, to  Ashenden.  This  is  the  document  upon 
which  this  action  is  brought. 

In  Jan.  1869,  Hatten  informed  the  defendant 
that  an  action  had  been  commenced  against  Hatten 
upon  one  of  the  bills  given  by  him  to  the  plaintiffs. 
No  application  had  been  made  to  defendant  by  the 
plaintiffs  on  account  of  the  dishonour  of  that  bill 
As  money  sufficient  to  pay  the  amount  of  that  bill 
was  then  due  to  Hatten  under  his  building  contract 
with  the  defendant,  the  defendant  drew  a  cheque 
on  his  bankers  for  901.  5«.  2d.,  payable  to  Hatten's 
order,  and  delivered  it  to  Hatten,  who  delivered  it, 
to  Messrs.  Nash,  Field,  and  Layton,  the  plaintiff's 
attorneys,  in  settlement  of  the  action  against 
Hatten  on  the  bill. 

In  Feb.  1869,  an  action  was  brought  by  the 
plaintiffs  against  Hatten  on  another  of  the  biDs 
given  by  him  to  them,  and  that  action  was  also 
settled  by  a  cheque  of  the  defendant's  money,  suffi- 
cient to  pay  the  amount  then  due  to  Hatten  under 
his  building  agreement  with  defendant. 

Upon  that  payment  being  made,  the  following 
receipt  was  signed  and  given  by  Nash,  Field,  and 
Layton,  the  plaintiff's  attorneys. 

11th  Feb.  1869. 
Baymen  and  otheri  v.  Hatten. 

Beoeived  this  day,  of  defendant,  by  payment  of  Mean. 
Boche  and  Gover,  per  cheque,  the  sum  of  ninety  poosdi 
seven  shillings,  being  the  amount  of  debt  and  coats  here- 
in as  under : 

Debt £87  12    0 

Costs _     2  15    0 

Jm~T~0 
Nash,  Fiild.  &  Lattom, 

Plaintiff's  Attomeyi. 

On  the  19th  March  1869,  the  defendant  received 
the  following  letter  from  Messrs.  Nash,  Field,  and 
Layton : — 

London,  2,  Suffolk-lane,  Cannon-itreet,  E.C. 
19th  March,  1869. 

Dear  Sir, — We  beg  to  give  you  notioe  that  Mr.  Wm. 
Hatten  has  dishonoured  an  acceptance  of  his  for 
JE153  lit.,  the  payment  of  which  is  guaranteed  by  ytm. 
We  have  issued  a  writ  against  him,  but  have  not  yet 
been  able  to  serve  him.  We  must  aek  you  to  send  na  a 
cheque  for  the  amount  in  the  oonrse  of  to-monow.— 
Toots  truly,  Nash,  Fibld,  4  Lattok- 

J.  D.  Gover,  Esq.,  33,  Old  Jewry,  E.C. 

This  letter  was  the  first  intimation  the  defendant 
received  that  he  was  looked  upon  as  liable  to 
guarantee  the  payment  of  the  bills  given  by 
Hatten  to  the  plaintiffs. 

Shortly  after  the  receipt  of  this  letter  by  de- 
fendant, Hatten  called  upon  him  about  it ;  and  in 
consequence  of  Hatten's  instructions,  defendant 
called  upon  Messrs.  Nash,  Field,  and  Layton,  and 
saw  Mr.  Layton.  At  that  interview  defendant 
explained  hia  view  of  his  obUgation  under  his 
guarantee,  and  offered  to  show  him  the  gaaraotee. 
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Layton  replied,  "  We  bare  the  guarantee,  we  are 
satisfied."    Defendant  then  challenged  Layton,  if 
he  thought  defendant  was  liable,  to   bring   an 
action  at  once,  and  try  the  question. 
An   action  was    oommenoed  by  the    plaintiffs 

r'nst  Hatten  upon  the  bill  in  respect  of  which 
present  action  is  brought.  Judgment  was 
obtained  ajpinst  Hatten  in  that  action;  and  a 
A.  fa.  was  issued  against  him,  under  which  the 
omlding  materials  on  defendant's  land  upon  which 
Hatten  .was  building  u^der  the  agreement  were 
taken  in  execution.  The  defend^t  served  the 
sheriff  with  notice  of  his  claim  to  those  materials, 
upon  which  an  interpleader  order  was  obtained, 
and  an  issue  under  it  tried ;  and  in  the  result  the 
plaintiffs  obtained  a  sum  of  66Z.  4«.  6ci.  under  their 
fi.fa.  against  Hatten.  On  the  6th  Aug.  1870, 
Messrs.  Nash  and  Co.  wrote  to  Messrs.  Roche  and 
Gover,  the  defendant's  firm,  the  following  letter: 

London,  2,  Suffolk-lane,  Cannon-street,  E.C., 
5d>  Aug.  1870. 
Haymen  t.  Oover. 

Dear  Sira, — Under  oouDsel's  advioe,  we  on  the  part  of 
the  plaintiffs,  hereby  abandon  their  claim  against  the 
defendant  to  the  extent  of  the  snm  of  661. 4e.  6d.,  being 
the  amonnt  leoovered  nnder  the  writ  of  fi.  fa.  against 
Hatten.— Tonra  truly 

Nash,  Fiild,  akd  Latton. 

Messrs.  Boche  and  Oover. 

The  court  are  to  have  power  to  draw  all  in- 
ferences of  fact  which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  plaintiffs  are  entitled  to  recover  any 
sum  against  the  defendant.  If  the  court  shall  be 
of  opinion  that  the  plaintiffs  are  entitled  to  recover, 
final  judgment  is  to  be  entered  for  them,  with  costs 
of  suit.  If  the  court  shall  be  of  a  contrary  opinion, 
judgment  is  to  be  entered  for  the  defendant  with 
costs  of  suit. 

Jainet,  Q.C.  (with  him  PhtJhridc),  for  the  plain- 
tiffs.— The  words  of  the  contract  entered  into 
by  the  defendant,  without  any  reference  to  the 
surrounding  circumstances,  are  clearly  sufficient 
to  make  him  liable  upon  the  dishonour  of  Hatten's 
bills.  And  the  defence  set  up  upon  equitable 
grounds  is  not  that  of  mutual  mistake  between 
the  parties  to  the  contract,  but  between  the  de- 
fendfant  and  Ashenden,  who  had  no  authority  from 
the  plaintiffs  to  make  such  a  contract  as  the  de- 
fendant contends  this  was. 

J.  C.  Mathew,  for  the  defendant. — ^With  regard 
to  the  construction  of  the  contract,  it  appears  that 
the  substituted  words  are  more  limited  than  those 
which  were  intended  to  create  this_  liability. 
[Blackbuen,  J. — The  strict  interpretation  of  the 
contract  cannot  depend  upon  the  previous  nego- 
tiations.] The  case  finds  that  plaintiffs'  agent  and 
defendant  mutually  mistook  the  effect  of  the  con- 
tract. There  is  no  distinction  to  be  found  in  the 
cases  between  the  mistake  of  a  principal  or  an 
agent;  the  agent's  mistake  must  be  taken  to  be 
that  of  his  principal.  When  there  is  a  mis- 
take as  to  a  contract,  common  to  all  the  par- 
ties, a  court  of  law  as  well  as  a  court  of  equity 
may  reform  it.  In  Wake  v.  Harrop  (6  H.  &  N. 
768,  and  in  error,  1  H.  &  C.  202),  it  was  held  to  be 
a  good  equitable  plea  that  the  defendants  entered 
into  a  charter-party  as  agents  to  the  plaintiff's 
knowledge,  but  that  by  mutual  mistake  the  de- 
fendants^ names  appeared  in  the  body  of  the  con- 
tract as  principals. 

CocRBURN,  C.  J. — I  think  onr  judgment  should 
be  for  the  plaintiffs.  The  action  is  brought  upon  a 


written  g;narantee  signed  by  the  defendant. 
Although  it  may  be  suggested  that  there  is  some 
ambiguity  in  its  terms,  I  think  only  one  construe* 
tion  can  be  put  upon  it ;  it  is  a  guarantee  not  only 
of  the  acceptance  of  bills  by  Hatten,  but  also  of  his 
performance  of  the  contract.  The  words  "  month's 
account,  and  bill  at  five  months,"  imply  the 
honouring  as  well  as  the  accepting  of  the  bills. 
This  is  the  necessary  effect  of  the  construction  of 
the  contract,  and  the  defendant  is  driven  to  cor> 
tend  that  the  facts  of  his  intending  to  guarantee 
only  Hatten's  acceptance,  and  Ashenden  s  knov- 
ledge  of  his  intention,  afford  ground  for  equitable 
relief  in  this  action.  He  is,  however,  in  ray  opinion 
precluded  from  any  just  claim  to  snch  relief  under 
the  circumstances  stated.  The  plaintiffs  had  sup- 
plied bricks  to  Hatten,  who  wanted  a  further 
supply.  Shaw,  one  of  the  plaintiffs,  made  in- 
quiries, and  was  not  satisfied  with  his  responsi* 
bility.  He  therefore  declined  a  further  supply 
without  a  guarantee.  Hatten  then  named  Mr. 
Govcr,  the  defendant,  as  a  gentleman  to  whom  he 
was  authorised  to  refer.  Ashenden,  the  plaintiffs' 
agent,  made  a  proposal  to  the  defendant  to  sign 
the  contract  as  originally  drawn,  and  the  latter 
might  reasonably  have  understood  that  his  au- 
thority from  the  plaintiffs  was  limited  to  this 
The  defendant  declined,  but  at  Ashen- 


proposal, 
den  s   snt 


lens  snggestion  he  agreed  to  guarantee  that 
Hatten  should  accept  bills  for  pajTnent  according 
to  the  contract.  The  words  were  then  altered,  but 
not  so  as  to  affect  the  liability  of  the  guarantor. 
Ashenden  had  no  authority  to  assent  to  any 
guarantee  but  that  which  was  originally  drawn,  so 
he  took  the  new  one  to  the  plaintiffs,  who,  with- 
out explanation  •  from  Ashenden,  were  satisfied 
with  it ;  and  upon  hearing  of  their  satisfaction,  the 
defendant  signed  it  without  further  inquiry.  I  take 
it  that  the  defendant  should  have  asked  Ashenden 
about  his  authority  to  agree  to  a  guarantee  for 
acceptance  only,  and  in  the  absence  of  information 
he  ought  to  have  inferred  that  his  authority  was 
limited  as  it  had  been  the  day  before.  He  assumed 
that  Ashenden  had  received  further  authority,  and 
signed  a  guarantee  which  he  said  was  to  have  a 
more  limited  effect  than  that  which  Ashenden  was 
originally  authorised  to  take.  He  signed,  by  mis- 
take, a  guarantee  which  gave  full  effect  to  the  plain- 
tiffs' intentions ;  and  although  Ashenden's  mistake 
was  the  same  as  that  of  the  defendant,  he  had  not 
made  any  statement  to  his  principals  in  explana- 
tion of  tneir  object.  The  plaintins  having  been 
deceived  by  the  reasonable  reading  of  the  gua- 
rantee as  to  what  had  been  the  defendant's  mean- 
ing, it  seems  to  me  that  the  defeni^nt  has  no 
eauity  to  turn  round  and  say  to  them  :  "  I  meant 
what  I  have  not  stated,  and  although  you  have 
relied  upon  my  statement,  I  will  only  be  liable  for 
what  I  meant.  The  defendant  is  not  entitled  to 
relief  in  equity,  nor  is  he,  according  to  my  opinion, 
in  common  justice. 

Blackbubn,  J. — I  am  of  the  same  opinion.  In  the 
first  place,  the  defendant  having  signed  a  guarantee, 
we  muat  say  what  is  its  meaning.  He  drew  it  np 
himself,  and  being  a  solicitor  ne  ought  to  have 
understood  its  effect  as  well,  at  all  events,  as  the 
plaintiffs.  The  contract  was  written  shortly,  but  it 
cannot  mean  less  than  that  the  bricks  were  to  be 
paid  for.  The  defendant  says  he  merely  guaranteed 
Hatten's  signing  the  bills.  It  is  possible  that  bills 
should  be  agreed  to  be  taken  in  discharge  of  a  con- 
tract, but  &eprim&  facie  construction  of  such  a 
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contract  as  this  is  that  bills  were  to  be  taken  on 
account,  that  thcT  should  snspend  the  catse  of 
action  for  the  goods  until  their  matnrilv,  !ind  thnt 
when  dishonoured  the  cause  of  action  sfionld  exist 
as  before.  Here,  as  soon  as  Hatten's  bills  vrerc 
dishonoured,  the  duty  to  perform  his  part  ot  the 
contract,  i.e.  payment,  arose  as  it  tliere  wore  no  pro- 
vision for  payment  of  bill.".  Tlie  performance  of 
the  contract  by  Hatten  is  what  the  defendant  gua- 
ranteed ;  and  as  Hntten  has  failed,  the  defendant, 
npon  the  words  of  the  contract,  is  liable  to  pay.  The 
defendant  then  says,  both  sides  have  made  a  mis- 
take, and  the  court  .should  refoiin  the  contract.  If 
the  defendant  conld  make  out  that  he  was 
entitled  to  a  rectifiention  of  the  contract,  that 
would  be  a  good  defence  to  the  action.  Eijuity 
often  rectifies  mistakes  in  deeds  which  can 
be  proved  by  written  c\'idencc,  as,  for  instance,  in 
marriage  settlements.  But  I  knoT  of  no  caso  in 
which,  upon  verbal  evidence  so  loose  as  this,  and 
without  the  version  of  one  of  the  per.^ons  who  was 
under  the  alleged  mistake,  a  conrt  has  reformed  a 
contract.  I  will  a-isume,  however,  that  if  Ashendcn 
were  the  plaintiff,  the  defendant  had  a  right  to 
equitable  relief;  still  it  would  bo  contrary  to  all 
role  and  authority  to  make  the  plaintiffs,  who 
were  admittedly  ignorant  of  defendant's  meaning, 
suffer  for  his  mistake.  Shaw  consented  to  supply 
these  bricks  only  on  seeing  the  form  of  the 
guarantee,  and  in  consequence  of  the  defendant's 
proceeding  the  plaintiffs  altered  their  position.  I 
think  there-  is  strong  equity  that  the  contract 
should  remain  as  it  is. 

Mellor  and  Quais,  JJ.,  concurred. 

Ju(if/i)unl  for  }>litiiif!ffii. 

Attorneys  for  plaintiffs,  N.tKh,Fie!<i,ii.Tid  Laijimt. 

Attorneys  for  defendnat,  lioclm  and  Qover. 


Nov.  15, 1871,  and  Jan.  24, 1872. 

WiLLi.^Ms  (app.)  V.  Lear  (resp.) 

"  Tit-xed  cart" — Excise  licence — Tolls. 

A  local  Tiirujtike  Ael  of  the  ijoar  1852  allowi'd  a 
higher  toll  «j)OU  a  "  taAicd  curt"  thau  upon  "a 
ffi<j,  or  chair,  or  such  like  carriage  with  a  sivjle 
spitl  only,  and  with  t^ptt  wheels  only." 
The  appellunt,  the  toll-collector,  demanded  and  took 
thenlgher  toll  from  the  res)>ond<^it  for  a  biilrlier's 
cu)i,  with  one  seat  and  two  wheels,  for  which  he 
hud  taken  out  an  e.xcise  licpnc«  under  32  ^  33 
Vict.  c.  14,  and  was  convicted  by  justices  under 
th«  luerd  A  ifor  so  doing. 
Held,  that  the  coavirtion  was  right ;  for  the  words 
"  taxed  cart "  must  ref<^  to  the  paHicular  kind  of 
eati  so  called  and  defined  in  43  Geo.  8.  c.  161, 
^'  48  Geo.  3.  c.  55 ;  and  not  to  every  carl  itpon 
which  a  faj)  had  been  na id,  as  teas  decided  in 
Purdy  V.  Smith,28  L.  J.  150,  M.  G. 
Cash  stated  by  justices  of  EtevoB  sitting  at  the 
Castle  of  Exeter,  under  20  A  21  Vict.  c.  43 : 

The  appellant,  John  Williams,  the  lessee  and 
collector  of  tolls  at  the  Alphington  turnpike  gate, 
in  the  parish  of  St.  Thomas,  in  the  county  of 
Devon,  appeared  before  the  undersigned  justices 
of  the  peace  for  the  county  of  Devon  at  the  Castle 
of  Exeter,  on  the  12th  Ifev  1871,  in  pursuance  of 
B  summons  issued  against  him  on  the  complaint  of 
Henry  Salter  Lear,  for  unlawfully  demanding  and 
ti^ng  ftrom  him,  en  the  5th  May  1871,  the  toll  of 


6c{.  for  a  cart  and  one  horse  driven  by  him  throagh 
the  said  turnpike  gate ;  the  same  being  a  greater 
toll  than  he  was  authorised  to  take  in  respect  of 
such  cart  and  horse  by  virtue  of  the  powers  of  any 
Act  of  Parliament,  or  of  the  orders  and  resolutions 
of  the  trustees  or  commissioners  of  the  tuni|ake 
road  in  which  tlie  said  gate  is  situated. 

The  complaint  was  preferred  trader  a  part  of  the 
30th  section  of  4  Geo.  4,  c.  96  (the  Genraral  Turn- 
pike Act),  which  is  as  foUows  : 

If  any  coHeotor  of  the  said  tdia  ahaU  demand  and  take 
a  g-roater  or  less  toll  from  an;  person  than  be  afaall  bt 
nnthori^d  to  ilo  by  virtne  of  the  powers  of  any  Act,  or  of 
the  order<  and  rMolationa  of  the  tmstoea  or  oomims- 
aionera  mado  in  pauoanoe  thorsuf,  ho  shall  forfeit  ud 
pay  on;  sum  not  oxsecdiog  51. 

The  local  Act  (15  &  16  Vict.),  entitled  "  An  Act 
to  repeal  the  Aet  relating  to  the  Exeter  and 
Countes.'i  Weir  turnpike  roads,  and  to  make  other 
provisions  in  lien  thereof,  and  to  authorise  the 
construction  of  certain  new  roads,  and  for  other 
purpose.',"  enacts — 

Sect.  27: 

That  after  the  Slat  Dee.  1S52  tha  trnstoos  may  dsaipd 
and  tiikeat  the  several  nod  reapeotive  toll  gate>  which 
shall  by  virtue  of  this  Act  be  upon  or  on  the  sides  of  ths 
roads  siirh  tolls  aa  the  bniitces  at  any  of  their  meetings 
may  ditect,  not  exceeding  the  tolls  following— that  is  to 

For  every  horse  or  other  beast  dmwiog  any  gig  m 
chair  or  such  liko  oarriage,  with  a  single  seat  aaly  and 
with  two  whi.-oli  only,  or  any  double-seated  oaniage,  oa 
two  whetila  only,  commonly  called  a  dog-oort,  six-peuae. 

For  every  hor<ie  or  other  beast  drawicg  any  cat  or 
chair  or  other  such  like  carriage,  with  double  sests 
(except  a  dogcart),  or  any  phaeton,  caravan,  or  tutd 
cart,  or  any  other  four-wheeled  light  oarria^,  if  iasn 
by  one  horse  or  other  beast  only,  dghtpeneo. 

Sect.  30  anthorisos  ihe  trustees  from  time 
to  time  to  lessen  or  reduce  all  or  any  of  the 
tolls  anthorised  to  bo  taken  under  the  powers  of 
that  Act. 

The  tmstces  did,  by  resolntion,  reduce  Ae 
above  tolls  as  followB,  the  6<i.  to  4^(2.,  and  the  9i. 
to  6d. 

The  facta  provotl  were  that  the  complainant 
was  a  butcher  residing  at  Chudleigh,  ten  miles 
from  Exeter,  and  that  on  the  day  named  be 
drove  throngfa  the  defendant's  tiimpike  gate 
with  one  horse,  drawing  an  open  cart  (m 
springs,  with  a  single  shifting  seat  only,  and 
with  two  wheels  only;  the  toll  of  6d.  was  de- 
manded by  the  deftmdant,  \Tas  objected  to  by  the 
complainant,  but  nltimately  paia  by  him,  under 
protest. 

That  the  cart  was  an  ordinary  market  cart  used 
by  the  complainant  in  his  business  and  on  other 
occasions,  and  for  which  he  took  out  an  excise 
licence.  And  he  contended  before  us  that  it  came 
within  the  above  first  description  of  a  carriage 
liable  to  the  toll  of  4Jd.  only. 

The  defendant  insisted  that  it  was,  in  feet,  • 
"  taxed  cart "  within  the  meaning  of  the  above 
second  description,  and  was,  therefore,  liable  to  the 
higher  toll  of  6d. 

The  justices  being  of  opinion  that  the  cart  came 
within  the  first  description,  and  was,  therefore, 
liable  to  the  toll  of  4^[i  only,  convicted  the  dsfcn- 
dant  in  the  penalty  of  M.  and  costs. 

The  defendant,  being  dissatisfied  with  this  judg- 
ment, as  being  erroneous  in  point  of  law,  re- 
quested a  case  for  the  opinion  of  Her  Migasty's 
Court  of  Queen's  Bench,  which  was  grantwi  M«d 
stated  accordingly. 
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Re  Mary  Ann  Tubnkb. 


[Q-B. 


Lopfs,  Q.C.  argued  for  the  appellant. — Since  an 
Act  of  1869  CSZ  &  33  Vict.  c.  14),  assessed  taxes  on 
carriages  have  been  abolished ;  and  by  sect.  18  an 
excise  duty  is  jmyablc  upon  every  "  carriape;"  that 
term,  by  sect.  11),  clause  6,  being  defined  to  mean 
and  include  any  vehicle  "  except  a  waggon,  cart, 
or  other  vehicle  used  solely  for  the  conveyance  of 
any  goods  or  burden  im  the  course  of  trade  or  hus- 
bandry, and  whereon  the  christian  name  and  sur- 
name," &c.  shall  be  painted.  In  the  case  of  I'lirilii 
T.  Smith  (28  L.  J.  150,  M.  C),  it  was  contended 
that  a  cart  which  had  paid  a  tux  the  year  before 
was  not  a  taxed  cart;  but  Lord  Campbell  is 
reported  to  have  said,  "  Is  it  not  a  better  construc- 
tion to  hold  that  a  cart  upon  which  a  tax  ha.s 
been  paid  is  a  taxed  cart  'f  The  respondent's  cai't 
in  this  case  comes  within  that  definition,  and 
was  therefore  liable  to  the  higher  toll. 

The  respondent  did  not  appear. 

Cm:  adv.  vult. 

Jan.  24. — Lusii,  J.  delivered  the  judgment  of 
himself  and  Hannen,  J. — We  are  of  opinion  that 
the  conviction  is  right.  The  name  "  taxed  cart " 
was  a  designation  given  by  the  43  Geo.  3,  c.  1(51, 
Sch.D,  No.  4,  also  by  the  48  Geo.  3,  c.  55,  Sch.  D, 
Ko.  4,  to  a  particular  kind  of  caninge  .described  in 
the  Act,  namely,  to  a  carriage  with  less  than  four 
wheels,  "constructed  wholly  of  wood  and  iron, 
without  any  covering  other  than  a  tilted  covering, 
and  without  any  lining  or  springs,''  and  with  a 
fixed  scat,  without  slings  or  bi-aces,  and  without 
any  ornament  whatever,  other  than  paint  of  a  dark 
colour,  for  the  preservation  of  the  wood  or  iron 
only,  and  which  shall  have  the  words  '  a  taxed 
cart '  and  the  owner's  christian  and  suniurac  and 
place  of  abode  roai-ked  or  painted  "  in  letters  of  a 
given  length,  and  of  a  given  colour,  upon  the  back 
panel,  and  which  should  not  be  of  more  than  a  given 
value.  Carriages  which  answered  these  conditions 
were  taxed  at  u  lower  rate  than  ordinary  carriages, 
and  they  were  designated  "  taxed  carts,"  to  distin- 
guish them  from  carts  or  caiTmges  which  were  ex- 
empt from  duty  on  account  of  their  being  used  solely 
for  purposes  -of  husbandry,  or  as  common  stage 
carts  In  course  of  time  sujh  vehicles  came  to  be 
also  exempted  from  duty,  but  thev  were  still  called 
by  the  old  name,  and  are  referred  to  in  the  Stamp 
Acts  as  carriages  of  an  cxcc))tional  description, 
which  were  entitled  to  exemption  because  of  their 

rnliar  construction :  (sec  3  &  4  Will.  4,  c.  39). 
cannot  be  doubted  that  many  such  "  taxed 
carts"  were  in  use  at  the  date  of  the  local  Act, 
and  that  the  term  is  there  -used  for  the  purpose  of 
denoting  this  well-known  description  of  vehicle. 
As  all  the  earlier  statutes  were  repealed  by  the 
32  A  33  Vict.  c.  14,  atid  every  carriage,  whatever 
may  be  its  form,  construction,  or  visiuc,  is  now 
subject  to  duty,  except  such  as  are  used  solely  for 
purposes  of  trade  or  husbandry,  it  may  be  that 
"  taxed  tarts,"  in  the  sense  in  which  the  term 
is  n.sed  in  the  local  Act,  no  longer  exist.  But 
whether  they  do  or  not,  the  carriage  in  rc.speot  of 
which  the  higher  toll  wa.s  charged  by  the  appel- 
lant was  not  one  of  this  descrijrtion,  and  therefore 
it  was  not  liable  to  the  toll  of  M.  The  origin  aiid 
meaning  of  the  term  appear  to  have  been  over- 
looked by  this  court  in  dociding  the  case  of  Purdij 
V.  Smith  (28  L.  J.  160,  M.  C),  when  it  was  held 
that  a  taxed  cart  meant  simplj'  a  can-iage  upon 
which  a  tax  had  been  paid.  It  is  clear  to  us  tliat 
such  was  never  the  meaning  of  the  term,  and  we 


cannot  therefore  follow  that  decision.    The  appsal 
must  be  dismissed,  and  the  conviction  affinned. 
Jndgtaunf  for  respomlent. 
Attomej's  for  appellant,  Griffith  and  Brownlow, 
for  /.  Toby,  Exeter. 


Saturday,  Jim.  27. 

Bo  Mauv  Ass  Ttitsiia. 

Halcat     corpus  —  itotlicr's    rigid    over    iii/anl — 

Forfeited  yuarditinah  ip. 
A  charifahle  person,  hwiuy  found  a  girl  of  about 
iiviice  years  old  neglected  and  starving,  placed 
her  icith  ]icr  viother'a  cmisent  in  a  I'rotegtaut 
iniilitntiou.     The  muthn-  had   been  an   habitiial 
drunkard,  and  long  now  dying  of  consumption  in 
a  workhouse.     Blie  alleged  by  affidavit,  after  </te 
child  had  been  five  months  at  this  Institution,  that 
she  desired  to  remove  her  daughter  from  Pro- 
teslaitt  injtueuee,  and  to  haoe  her  brought  vp  in 
her  own  religion,  an  opportunity  having   been 
found  to  place  her  in  a  Moinan  Catholic  insti- 
talion. 
Held,  vpon.  motion  for  a  writ  of  kabea*  corpus  o» 
the  mother's  behalf,  that  the  court,  nnder  tlie  cir- 
citinstances,  were  not  bound  to  interfere. 
Day  moved  for  a  writ  of  habeas  corpus  to  bring 
up   the  body  of  Mary  Ann  Tui-ner,  aged  about 
thirteen,  who  is  at  present  in  a  Protestant  refuge 
for  homeless  children.    The  motion  was  made  on 
behalf  of  the  child's  mother,  who  is  now  dying  of 
consumption  at  the  Marylebono  workhouse,    llie 
father,  who  was  a  Protestant,  died  when  the  child 
was  about  two  years  old;   the  mother  had  the 
child  baptised  according  to  her  own  religion,  that 
of  a  Komau  Catholic.    The  mother  had  been  au 
habitiuil  drunkard  except  during  the  time  she  had 
spent  in  different  workhouses.     In  July  laet,  a  dis- 
trict  visitor,  having  found  that  the  child  was  neg- 
lected and  starved,  sent  her,  with  the  mothers 
consent,  to  the  institution  in  which  she  now  is. 
After  five  months,  the  mother  allegedi,  by  affidavit, 
that  she  desired  to  remove  the  child  ii-oui  I'rotcs- 
taut  inllueuce,  and  to  hare  her  brought  up  in  her 
own  religion,  an  opportunity  having  been  found  to 
place  her  in  a  Roman  Catholic  institution.     Brom- 
well  B.,  at  chauibcrs,  had  refused  the  application. 
It  was  contended  that  a  parent,  byallowmg  a  child 
to  go  to  an  institute  of  this  kind,  had  not  aban- 
doned the  guardiauship.    [Biackbcbs,  J. — What 
authority  is  there  that  we  are  bound  to  interfere, 
when  it  appears  that  it  is  not  for  the  interest  of 
the  child  to  return  to  the  mother,  oiid  it  does 
not  a]ipear  that  it  is  for    the    interest  of    the 
child   tlutt    the    custody    of   the    mother's   first 
nominees  should  bo  changed  for  that  of  her  second 
nominees?]    The  only  two  cases  in  point  arc  Se</. 
V.  Clarke  (7  E.  &  B.  186),  and  Mcy.  v.  Smith  (22 
L.  J.  116,  Q,  B.).    By  the  former  it  was  held,  that 
the  mother,    when  guardian  for  nurture,  has  a 
legal  right  to  tho  custody  of  her  child  mitil  the 
age  of  fourteen,  irrespective  of  the  wishes  of  the 
child,   unless  it   be  shown  that  tho  custody    is 
sought  for  improper  objects,  or  that  the  »p|)li- 
cation  is  not  bond  tide,  or  that  the  person  applying 
is  grossly  immoral.    By  the  secouid  case,  a  fath^ 
was  held  to  be  at  liberty  to  revoke  his  consent  to 
his  child's  Uving  with  an  ancle,  and  the  fact  that 
the  father  bad  been  at  one  time  of  dissolute  cha- 
racter was  not  sufficient  to  deprive  him  of  his 
right  over  his  child.    There  could  be  no  doubt 
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that  nn  npplicfttion  to  hnvo  the  destination  of 
goocU  chaugcd  upon  a  similar  state  of  facts  would 
he  immediately  granted. 

Blackburx,  J. — Ih  this  case  I  think  there  should 
be  no  rule.  No  doubt  by  the  law,  the  father 
being  dead,  the  mother  is  the  guardian  of  her 
child  until  the  child  is  fourteen  years  old ;  and  a 
writ  of  habeas  eoi-put  is  the  proper  mode  to  obtain 
restoration  of  a  child,  if  away  from  that  guardian- 
ship. We  have,  however,  to  consider  upon  an 
application  of  this  kind,  not  merely  whether  the 
mother  is  entitled,  but  whether  the  application  is 
made  bond  fide  at  the  mother's  request,  and  also 
whether  its  success  would  be  injurious  to  the 
child.  The  mother  here  is  a  Roman  Catholic,  and 
the  present  guardians  of  the  child  are  Protestants. 
It  would  be  just  the  same  to  me  if  the  religion  of 
the  parties  were  the  other  way ;  that  has  nothing 
to  do  with  the  legal  question.  Here,  however,  the 
mother  is  a  pauper,  and  at  some  time  of  her  life 
was  habitually  drunk ;  the  child  wbm  neglected  and 
atarring,  and  at  the  suggestion  of  some  charitable 
persons,  the  mother  gave  her  up  to  be  taken  care 
of  and  educated  away  from  nerself.  Now  the 
mother  is  on  her  death  bed,  and  she  professes, 
probably  at  the  instigation  of  other  persons,  to 
nave  conscientious  scruples  with  regard  to  the 
religion  of  the  persons  who  have  undertaken  the 
charge  of  her  child.  Are  we  bound,  as  a  matter 
of  law,  to  disturb  the  arrangement  which  has  been 
made  for  the  child's  benefit  with  the  mother's 
consent  P  I  think  that  to  hold  we  are  so  bound, 
under  these  circumstances,  would  be  contrary  to 
established  principles,  as  laid  down  by  the  autho- 
rities which  have  been  referred  to.  It  would  bo 
otherwise  if  the  application  concerned  goods,  or  a 
horse  or  cow.  Actmg  upon  these  principles,  more 
especially  with  regard  to  the  welfare  of  the  child, 
I  think  we  can  neither  restore  her  to  the  mother, 
nor  give  her  up  to  the  mother's  nominees. 

Mellob,  J. — I  am  of  the  same  opinion.  A  bale 
of  goods  is  a  false  analogy  to  the  case  of  a  child ; 
no  doubt  we  should  be  bound  to  assist  a 
person  thus  situated  in  obtaining  property.  But 
nere  we  must  consider  what  is  likely  to  be  for  the 
benefit  of  the  child.  By  the  case  of  Itcg.  v.  Clarke, 
although  the  mother,  under  such  circumstances,  is 
mrimd  facie  entitled  as  guardian  for  nurture  to 
nave  her  child  delivered  over  to  her,  she  may  have 
forfeited  her  right  by  prior  immoral  conduct,  or 
by  proof  that  she  does  not  make  the  application 
hondfide,  or  by  having  some  illegal  act  in  view 
when  she  has  obtained  possession  of  the  child. 
Here  the  mother  allowed  ner  child  to  be  taken  tu 
this  school,  when  she  would  otherwise  probably 
have  died  tiirough  the  mother's  neglect,  and  the 
mother  is  now  dying  in  a  workhouse ;  this,  there- 
fore, could  scarcely  be  a  bond  Ade  application  by 
the  mother  to  have  the  child  restored  to  her. 
Mr.  Day,  however,  says  she  now  in  good  faith 
wants  to  change  the  custody  of  her  child.  Under 
the  circumstances  of  the  mother's  former  life,  and 
her  present  position,  I  think  we  are  justified  in 
not  allowing  the  process  of  this  conrt  to  interfere 
with  the  child's  education,  the  change  proposed 
being  of  doubtfbl  benefit  to  the  child  herself. 

Lcsii,  J. — ^I  am  of  the  same  opinion.  I  think  it 
would  be  an  abuse  of  the  process  of  the  court  to 
allow  this  writ  to  issue. 

Ride  refuted. 

*  "-^meys  :  Tucker,  Nete,  and  Langdale. 


COHrST  OF  EXCEEQirZK. 

£eport«d  b;  T.  W.  SAtraoiB*  and  H.  Lxiaa,  £»qn.. 
Brtrriiten  at-Law. 

Thursday,  Jnn  11. 
Cliak  r.  BisuoF. 
Copyright  I'li  a  sottg — In/rintfemntt  of — Artionfor — 
5  .5-  «  Vict.  r.  45,  sn.  2,  11,  24— "'Boofc"— "  Dm- 
itwtir.  piece" — Definilion  and  distinction  beiicfeu 
— Piiolication — llegistralion — "  Musical  or  dra- 
matic entertainmeitt." 
The  jibiinliff  was  the    proprietor,  by    assignment 
from  the  aathor,  iciUi  the  right  of  singing  it  telien 
and  where  lie  pleased,  of  the  words   of  a  comic 
song,  called  "  Come  to  I'echltam  Rye,"  which  he 
sang,  to  a  well-known  air,  for  profit,  at  public 
music   lialls,  dressed  in    character,   and  accom- 
panying his  sitigiug  with  gesture  and  eicpression. 
Tlte  plaintiff  had  never  registered  the  song,  or 
printed  it,  nor,  otherwise  than  by  singing  it  ai 
above  mintioned,  had  lie  ever  piMislied  it.    The 
defendant,  unkuMcn  to  and  without  the  consent  of 
the  plaintiff,  printed  and  published,  in  a  penny 
hook  or  sheet  of  songs,  a  song  called,  "  Down  at 
Peckhani   Rye,"  the  words  of  which  closely  re- 
sembled and  imitated  tlte  words  of  tlie  plaintiff t 
song. 
In  an  action  against  tlie  defenda^U  for  so  doing,  the 
plaintiff  obtained  a  verdict,  atid  upon  a  ride  to  set 
that  verdict  aside  and  enter  it  for  the  defendant, 
on  the  ground  that  the  plaintiff  had  ptiblished  the 
song  within  the  meaning  of  the  Act  of  Padia- 
ment,  and,  not  having  registered  it,was  not  entitled 
to  recover,  it  was 
Held,  by  KeUy,  C.B.  and  GhanneU,  and  Cleatby, 
BB.  (discliarging  the  rule)  (hat  the  plaintiffs  song 
was  not  a  "book"  within  the  meaning  of  sect.  2 
of  the  Act  (5^6  Vict.  e.  45),  but  caine  within,  tlte 
definition  of  a  "dramatic  piece,"  a*  a  "musical 
or  dramatic  entertainment,    in  the  same  section, 
and    eonseqticntly    did  not  reqtUre   registration 
■under  sect.  24  of  the  Act,  which  applied  to  "  books" 
onli/. 
Martin,  B.   doubted  whether  an  action  would  lie 
at   common     law   against    the  defendant,    and, 
though  lie   thought  the  song  was  not  a  "book" 
xvithln  the  meaning  of  the  Act,  he  was  of  opinion 
that  the  defendant  had  not,  by  merely  printiHg 
it,  infringed    the   plaintiffs  right    in    it   at  a 
"  dranuttlc  piece." 
This  was  an  action  brought  by  the  plaintiff  in  the 
Mayor's  Court,  London,  to  recover  damages  firom 
the  defendant  for  the  alleged  infringement  by  him 
of  the  plaintiff's  copyright  in  a  song ;  and  by  the 
first  count  of  the  declaration,  the  plahitiff  charged 
that  whereas  a  song  called  "  Come  to  Peckham 
Bye  "  in  the  action  described  as  "  Down  at  Peck- 
ham  Bye,"  of  which  the  plaintiff  was  the  pn>- 
prietor  as  the  assignee  (rf  one  Elton,  and  which 
song  had  been  composed  and  written  after  the 
passing  of  the  3  &  4  Will.  4,  c.  15,  and  the  5  A  6 
Vict.  c.  45,  and  had  boon  sung  frequently  by  the 
plaintiff  at  certain  public  places,  to  wit,  music 
nails  and  other  places  of  public  entertainment,  and 
had  acauired  great  popularity  and  become  a  great 
demand  with  the  public,  and  a  source  of  profit, 
gain,  and  emolument  to  the  olaintiff,  as  being  lii* 
sole  and  peculiar  property,  and  as  being  performed 
solely  by  nim  in  pubho  and  not  otherwise  pidiUshed ; 
yet  the  defendant,  well  knowing  the  premises, 
deceitfully  and  fraudulently,  and  without  the  con- 


Digitized  by 


Google 


Feb.  17,  1872.] 


THE  LAW  TIMES  REPORTS. 


[Vol.  XXV..  N.  S.-909 


Ex.] 


CuBK  V.  Bishop. 


[Ex. 


sent  of  the  plaintiff  and  contrary  to  tbo  said 
Btatutcs,  caused  to  be  printed  and  fiMltlitd  und 
ci)-eidated  a  certain  other  song  the  title  and  words 
of  which  closely  resembled  and  imitated  the  title 
and  words  of  the  said  sons  of  the  plflintift"«,  the 
said  song  so  printed,  published,  and  circulated  by 
the  defendant  being  so  printed,  published,  and 
circulated  by  him  with  the  fraudulent  intention 
that  the  title  and  words  thereof  should  bo  similar 
in  appearance  to,  and  represent,  and  should  ba 
understood  and  supposed  by  the  public  to  be,  the 
title  and  words  of  the  said  song  of  the  plaintiff's. 
And  the  defendant  deceitfully,  Ac.,  and  contrary, 
&c.,  offered  for  sale,  and  sold  great  numbers  of 
copies  of  the  said  song,  being  calculated  and 
likely  so  to  mislead,  and  in  fact  misleading,  the 
public  as  aforesaid,  under  the  false  colour  and 
pretence  that  the  same  was  the  said  song  of  which 
the  plaintiff  was  sole  proprietor  as  aforesaid,  and 
whicn  bad  been  sung  frequently  by  the  plain- 
tiff as  aforesaid.  By  reason  whereof  (allegation  of 
damage).  By  the  second  count  the  plaintiff 
charged  that,  before  and  at  the  time  of  the  commit- 
ting the  grievance  thereinafter  alleged  the  plaintiff 
was  and  still  then  was  the  proprietor  of  a  tnen  and 
Btill  existing  copyright  in  a  certain  song  called 
"  Come  to  Peckham  Sye,"  yet  the  defendant,  well 
knowing  the  premises,  and  after  the  passing  of  the 
5  &  6  Vict.  c.  45,  to  amend  the  law  of  copjrright, 
wrongfully  and  injuriously,  and  without  the  consent 
in  writing  of  tne  plaintiff,  so  being  such  pro- 
prietor as  aforesaid,  printed  for  sale  divers  copies 
of  the  said  song,  contrary  to  the  form,  Ac,  whereby 
the  profits  of  the  plaintiff  in  hia  said  copyright 
therein  have  been  and  were  greatly  lessenea. 

The  defendant  pleaded,  first,  not  guilty  ; 
secondly,  as  to  the  first  count,  a  traverse  of  the 
plaintiff's  proprietorship  as  alleged ;  thirdly,  as  to 
the  second  count,  a  similar  traverse  of  the  plain- 
tiff's proprietorship  as  alleged ;  fourthly,  that  the 
aoid  copyright  was  not  a  subsisting  copyright.  And 
upon  all  these  pleas  issue  was  joined. 

The  facts  appeared  to  be  that  the  plaintiff  was  a 
comic  vocalist,  and  that  he  had  purchased  for  a 
money  consideration  a  song  called  "  Come  to 
Peckham  Kye"  from  one  £lton,  a  composer  of 
comic  songs,  and  which  song  Elton  had  assigned 
to  the  plaintiff  in  writing  in  the  following  manner : 
"  I  hereby  assign  to  Henri  Clark  oU  my  copyright 
property  and  interest  in  the  song  I  composed, 
called  '  Come  to  Peckham  Rye,'  and  of  which  I 
am  the  author,  and  the  right  to  sing  it  whenever 
and  wherever  he  pleases.  Frank  Elton.  10th  Dec. 
1870.     "Witness,  Joseph  Tapping." 

The  plaintiff,  having  thus  purchased  the  song, 
produced  it  for  the  first  time  iu  public,  by  singing 
it  to  the  well  known  tune  of  "Coming  through 
the  Rye,"  at  a  music  hall  in  London,  dressed  in 
the  garb  of  a  ouaker,  and  accompanying  his  singing 
by  gesture  ana  expression,  on  Boxing  Night  1870. 
It  became  very  popular,  and  the  plaintiff  received 
much  profit  from  singing  it  in  the  same  manner 
at  various  places  of  public  entertainment.  He  had 
never  printed,  nor,  except  by  singing  it,  as  above- 
mentioned,  had  he  ever  published  the  song,  nor  had 
he  ever  registered  it  unaer  the  6  &  6  Vict.  c.  45. 

The  defendant  having  hoard  the  plaintiff  sing 
his  song,  printed  and  published  in  a  li^  book  or 
sheet  of  songs,  a  song  under  the  title  of  "  Down  at 
Peckham  Rye,"  the  words  of  which  were  copied, 
with  a  few  trifling  and  verbal  differences 
from  the  plaintiff's  song.    Alter  which  the  plain- 


tiff ceased  to  sing  his  own  song,  which  became 
valueless  to  him  in  consequence  of  its  losing  its 
attraction  by  reason  of  the  publication  of  the  de- 
fendant's song ;  nor  would  other  professional 
singers  purchase  from  the  plaintiff,  at  they  had 
theretofore  done,  the  right  of  singing  his  song  in 
public,  the  defendant  by  printing  and  publishing 
it  having  made  the  song  common  property ;  and  for 
the  same  reason  a  musical  publisher  who  had  pre- 
viously offered  the  plaintiff  10  gciineos  for  his  song 
refused  to  give  him  anything  for  it. 

The  defendant,  previously  to  the  trial,  gave 
notice  to  the  plaintiff  in  conformity  with  sect.  16 
of  the  Act  of  Piirliaiiient  {5  &  6  Vict.  c.  45)  of  the 
following  specific  objections  to  the  plaintiff's  title, 
on  which  ne  meant  to  rely  at  the  trial  of  the 
action.  First,  that  the  defendant  was  not  guilty 
of  the  alleged  grievances;  secondly,  that  the 
plaintiff  was  not  the  proprietor  of  the  said  copy- 
right ;  thirdly,  that  at  tne  time  of  the  alleged 
grievance  there  was  no  subsisting  copyright  in  the 
said  song ;  fourthly,  that  the  defendant  and  not  one 
Elton,  was  the  composer  of  the  said  song;  fifthly, 
that  the  defendant  and  not  the  plaintiff  was  the 
proprietor  of  the  said  copyright ;  sixthly,  that  the 
said  song  was  first  published  with  the  title  "  Down 
at  Peckham  Rye,"  on  the  '28th  June  1871,  at  No. 
101,  Hounsditch,  Loudon. 

The  defendant  registered  his  version  of  the  song 
at  Stationer's  ELallon  the  13th  June,  1871. 

At  the  trial  before  the  Common  Serjeant  on  the 
3rd  Sept.  last,  the  plaintiff  obtained  a  verdict  with 
101.  damages,  and  a  rnle  was  afterwards  obtained 
by  Kemp  for  the  defendant  in  last  Michaelmas 
Term  to  set  aside  that  verdict,  and  enter  it  for  the 
defendant  on  the  ground  that  the  plaintiff  had 
published  the  song  within  the  meaning  of  the  Act 
of  Parliament,  and  not  having  registered  it  was 
not  entitled  to  recover. 

The  following  sections,  or  portions  of  sections,  of 
the  Copyright  Amendment  Act  (5  &  6  Vict.  c.  45), 
are  the  mateiial  ones  which  were  relied  on  by 
counsel  in  the  argument,  and  discussed  and  re- 
ferred DO  in  the  judgment  of  the  court : — 

S«ot.  2.  (Interpretation  oUase.)  That  in  the  oonstmc- 
tion  of  this  Act  the  word  6oot:  shKll  be  oonBtmotI  to  mean 
and  inclade  every  volnme,  part  or  division  sf  a  volame, 
pamphlet,  sheet  of  letter-press,  sheet  of  mnsio,  map, 
chart,  or  plan,  separately  pnblislied ;  that  the  words 
dramatic  piece  ahall  be  oonstroed  to  mean  and  include 
every  tragedy,  comedy,  play,  opera,  farce,  or  other  soenio, 
mttneal  or  dramatic  ent*rlainmenl ;  that  the  word  "  copy- 
tight  "  ahall  be  constmed  to  mean  the  sole  and  exolneive 
liberty  of  printing,  or  otherwiee  multiplying  copies  of 
any  sobjeot  to  which  the  said  word  is  heroin  applied. 

Sect.  11.  That  a  book  of  regiatry,  wherein  may  6<  reiris- 
terod,  as  hereinafter  enacted,  the  proprietorship  in  the 
copyright  of  books  and  assignmenta  thereof,  and  in 
dramatic  and  mnsioal  piecea,  whether  in  manuscript  or 
otherwise,  and  licences  affecting  such  copyright,  shall  be 
kept  at  the  Hall  of  the  Stationers'  Company,  Ac.,  Ac. 

Sect.  20.  That  the  provisions  of  3  A  4  Will.  4,  c.  IS 
(amending  the  law  rolatmg  to  dramatic  literary  property) 
and  of  this  Act,  shall  apply  to  musical  componlioni,  and 
that  the  sole  liberty  of  representing  or  performing  .... 
any  dramatic  piece  or  moaical  composition,  shall  endure 
and  be  the  property  of  the  anther  thereof  and  hia  assigns, 
for  the  term  in  this  Act  provided  for  the  duration  of 
copyright  in  books;  and  the  provisions  hereinbefore 
enacted  in  reapect  of  the  property  of  snoh  copyright,  and 
of  regiatering  the  same,  shall  apply  to  the  Uberty  of  re- 
presenting or  performing  ony  dramatic  piece  or  musical 
composition,  as  if  the  same  were  heiem  expresaly  re- 
enacted  and  applied  thereto,  save  and  except  that  the 
first  public  representation  or  performance  of  any  dramatic 
piece  or  musical  composition  shall  be  deemed  equivalent. 
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in  the  eonstniotion  of  this  Act,  to  the  first  publication  of 
«nT  book. 

Sect.  24.  That  no  proprietor  of  oopTright  in  any  hook 
which  shall  be  first  published  after  the  passing  of  this 
Act  shall  maintain  any  action  or  salt  at  law  or  in  equity 
or  any  snnunary  proceeding  in  respect  of  any  infringe- 
ment of  such  copyright,  nnless  he  shall,  before  com- 
mencing snoh  action,  suit,  or  proceeding,  have  caused  an 
entry  to  be  made  in  the  book  of  registry  of  the  Stationers' 
Company  of  tuch  book  pursuant  to  this  Act.  Provided 
alwayf,  that  the  omission  to  make  such  entry  shall  not 
affect  the  oopvright  in  any  book,  but  only  the  right  to 
■ne  or  proceed  in  respect  of  the  infringement  thereof  a? 
aforesaid.  Provided  also,  that  nothing  heroin  contained 
chall  prejudice  the  remedies  which  the  proprietor  of  the 
aole  liberty  of  representing  any  dramatic  piece  shall  have 
by  virtue  of  the  Act  3  Will.  4,  0. 15,  although  no  entty 
shall  be  made  in  the  book  of  registry  aforesaid. 

Foard  now  sbowed  cause,  on  behalf  of  the  plain- 
tiff, against  the  above  rule.— The  question  turned 
8ubBtantiaU;y^  on  the  construction  of  uect.  24  of 
the  5  &  6  Vict.  c.  46,  the  aecond  proviso  in  which 
section  is  material.  In  sect.  2  of  the  Act,  the 
word  "  book  "  receives  an  interpretation  widely 
and  entirely  different  from  that  given  in  the  same 
section  to  the  words  "  dramatic  piece,"  under 
which  latter  words  this  song  comes,  r<tther  than 
under  the  word  "  book."  The  compulsory  regis- 
tration provided  for  by  sect.  24  has  reference  to 
■"  books, '  and  not  to  "  dramatic  pieces ; "  and  so, 
therefore,  not  to  this  so&g.    But  first  of  nil  the 

Elaintiif  contends  that  there  was  no  "  pub'.iciition  " 
y  him  of  this  song.  Publication  means  printing, 
«nd  this  song  was  in  manuscript  only.  [Makti.v, 
B. — No  publication  when  it  was  sung  by  the  phun- 
tiff  in  public  F]  No,  not  within  the  moiiiiiig  of  the 
Act.  No  pubUcatiou  ae  a  "  book,"  and  none  such 
as  to  give  pn>pcrty  to  any  other  person  than  the 
author.  [SIaktis,  B. — Do  you  claim  a  copyright 
as  at  comniou  law  or  under  the  statute  ?]  I  rely 
on  both.  The  case  of  Mackllu  v.  liiclmrdiioii, 
Ambler,  604  is  an  authority  showing  that  what 
the  dcfuuduut  has  done  here  was  an  infriugement 
at  common  law  of  the  plaintiff's,  the  author's 
right.  In  tliat  case  an  injunction  was  de- 
creed to  restrain  the  publication  in  a  mngaziuc 
of  a  furcc  occsisioually  suffered  by  the  author  to 
be  acfcd,  but  never  printed  or  published,  and  Lord 
Keeper  Bathurst  there  said  "  it  was  a  strong  case 
to  jirint  it  before  the  author  had."  In  Millar  v. 
Tiiylvr  (4  Burr.  2304),  the  Court  of  Queen's  Bench 
(three  judges  to  one),  held  that  the  author  of  a 
book  had  jJi-oiHirty  in  it  independently  of  the 
statute  of  Aiiue  (»  Ann.  c.  19) ;  and  in  Jivckctt  v. 
J)onalil»(iii,  iu  the  House  of  IJords  (2  Bro.  P.  C. 
145 ;  4  Burr.  24C>8)  a  mnjority  of  the  judges  were 
of  opinion  thot  such  n  right  existed  at  common 
ktw,  though  they  were  (including  Lord  Mansfield, 
who,  being  a  peer,  expressed  no  opinion  on  the 
appeal  in  the  House  of  Lords)  equally  di^•ided  on 
the  question  whether  or  not  thot  right  was  taken 
away  by  the  btatute  of  Anne.  Since  that  statute 
xhere  htm  been  a  limited  c  pyright  in  a  published 
work;  and  the  quc&tiun  at  common  law  dejiends 
-entirely  upon  whether  the  work  has  been  published 
or  not,  within  the  statute  of  Anne.  [Cuasskli,  B. 
refers  to  the  case  before  Parke,  B.  of  a  sermon  taken 
down  iu  shorthand  from  the  mouth  of  the  preacher. 
Mautis,  B.— a  mnn  writes  a  song  and  sings  it  in 
public,  and  another  takes  down  the  words  and  pub- 
lishes it.  It  is  new  to  me  if  that  is  actionable.] 
Notwithstanding  Miliar  v.  Taylor  and  the  st.-\tute 
of  Anne,  if  there  has  been  no  publication  there  is  a 
copyright,,  and  that  was  the  grooud  of  the  injunc- 
tion in  Mackliii  v.  MidMrduoa  (ubi  tup.).     But 


though  a  right  may  be  given  by  public  perform- 
ance to  another  to  perform,  none  is  given  to  Tirimt 
the  thing.  The  case  of  CoUvtan  v.  Wathen  (-5  T.  B. 
24-5)  shows  that  merely  actii^  n  dramatic  |neoe 
is  not  a  publication,  and  Bnller,  J.  there  said  "  re- 
porting anything  from  ntemory  can  never  be  a 
publication  within  the  statute. '  It  was  beld  in 
Lowe  V.  Dtiviaon  (1  C.  B ,  N.  S.,  182)  that  **  An 
adapter  of  words  of  his  own  to  an  old  air  acquires 
a  copyright  in  the  combination,  and.  in  dedaring 
for  an  infringement  against  one  who  bad  piratM 
the  whole  property,  may  describe  himself  as  pro- 
prietor of  the  whole  composition."  As  to  tho  ueoea- 
sity  of  registration  niider  5  A  6  Vict.  c.  4-5,  s.  24^ 
we  don't  come  within  that  section,  which  appUea 
solely  to  "  books,"  which  this  song  is  not.  Ic  is  a 
musical  or  dramatic  composition,  and  the  plaintiff 
was  not  bound  to  register  it.  Jitimcll  v.  Smith  (13 
Q.  B.  217;  17  L.  J.,  N.  S.,  225),  which  was  a  case 
of  a  musical  composition,  is  in  point.  It  was  tnider 
that  very  section  of  the  statntc,  the  object  of  wliidi 
was  simply  to  prevent  proceedings  for  infrinM- 
ment  without  previous  i-egistry  of  the  bipok.  foiia 
view  of  the  matter  is  contimMid  by  the  schedidea 
to  the  Act,  which  i-cfor  exclusively  to  a  "  book." 
But  apart  from  the  statute  the  plaintiff  bas  a 
common  law  right  which  has  been  infringed.  He 
cited  also 

Mmratj  v.  EUUlon,  S  B.  &  AU.  657, 
Kemp,  for  the  defendant,  contra,  sapported  his 
rule. — If  this  case  is  not  within  the  Copyr^bt 
Acts  then  the  pbviiitiff's  remedy  is  a  different  one 
from  that  which  he  has  adopted.  If  it  is  within 
them,  then  the  question  is,  is  this  a  "  book  "  or  a 
"  dramatic  piece  "  within  the  Act  5  &  6  Vict.  c.  45. 
It  is  not  a  song,  but  simply  words  sans  to  an  old 
air  or  tone, '  Coming  through  the  Rye,   for  years 

rt  known  to  and  the  jiroperty  of  the  whole  world. 
is  not  a  "  dramatic  entertainment."  Tbe 
printing  a  thing  is  not,  as  has  been  contet?ded 
couh-a,  a  publication ;  printing  is  only  tbe  means 
by  which  a  matter  is  pnbUsbed,  and  is  not  tbe 
publication  itself.  The  |ircauible  of  the  Copj-right 
Act  (5  &  6  Vict.)  shows,  as  Msrtai,  B.  otiscrved, 
what  tbe  moaning  and  inteotion  of  tbe  Legislatora 
was,  namely,  "  to  amend  titc  law  relating  to  copy- 
right and  to  afford  greater  eacoumgcznent 
to  the  ]>roduction  of  litcraiy  wm-ks  of  latlittg 
benefit  to  the  ivorht."  That  cannot  apply  to  sncb  a 
wretchedly  worthless  production  as  the  vulgar 
doggrel  wliicli  is  the  subject  of  the  jrresent  actios. 
[Wahtlv,  B. — How  is  there  any  infriugement  here, 
either  at  common  \a,w  or  under  tbe  statute  F]  It  is 
subuiitted  there  has  been  none.  It  is  similar  to  a 
speech  by  a  demagogue  at  Blockhoath  or  Primrose- 
hill,  or  by  a  member  of  Parliament  to  hi«  consti- 
tuents; once  uttered,  it  is  published  to  the  whole 
world,  and  it  is  no  infringement  in  a  iiewspap«»-  to 
pinnt  it.  What  fell  from  Pollock,  C.B.,  in  deliver- 
ing his  opinion  ui  Jfffcriet  v.  Ifootcy,  in  the  Honse 
of  Loi-ds  (4  H.  of  L.  Cas.  815»,  at  iip.  806-7).  with 
reference  to  the  opinion  that  a  right  of  copyright 
exists  at  common  law  in  an  nnthor's  oompantMn 
similar  to  that  in  any  pb3rsical  olvjcct  prodncod  bj 
personal  labour,  is  vei-y  apj)licable  here.  His  Lora- 
ship  says :  "  If  such  fifopcrty  exist  at  common  knr 
it  must  commduce  with  the  act  of  composition  or 
creation  itself,  and  must,  as  it  seems  to  me,  b» 
independent  of  its  being  rcdaeed  into  writing." 
And  he  then  proceeds  to  sliew  Itow  tbe  W8 
principle  mu^  be  aj)plioable  to  numberleM  other 
matters,  e.g.,  amon|^t  others,  "  an  ode  oompoMd 
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snd  recited  by  an  ancient  bard  '  at  a  public  festiyal.' 
The  speech  of  the  orator,  the  sermon  of  the 
preacher,  the  lecture  of  the  professor.  And 
■where,"  he  asks,  '•  is  it,  on  principle,  to  stop  ?  Why 
is  it  not  to  apply  to  a  wellrtold  anecdote  or  witty 
reply,  so  as  to  forbid  the  repetition  without  the 
permission  of  the  author?  and,  carried  to  its 
utmost  extent,  it  would  at  length  descend  to  lower 
and  meaner  objects,  and  uiclode  the  tricks  of  a 
conjuror  or  the  grimace  of  a  ck>wn."  The  moment 
the  plaintiff  sang  this  song  he  published  it.  If,  then, 
it  was  published,  registration  was  re<]uirod,  and  that 
requisite  not  having  been  compbed  with,  tho 
plaintiff  cannot  maintain  tho  action. 

KsLLY,  C.B. — I  am  by  no  meaiis  prepared  to 
say  tiint  had  the  points  which  have  been  started 
hero  to-day  been  raised  at  tho  trial,  the  plaintiff, 
on  a  consideration  of  the  matter  under  the  statute 
and  at  common  law,  wottld  have  been  entitled  to 
a  verdict.  But  the  matter  seems  to  have  been 
evaded  at  the  trial,  and  tho  question  now  comes 
before  ns  upon  the  argument  of  the  rule,  to  tho 
terms  of  which  we  must  therefore  confiue  onr- 
eelves.  The  rule  waa  moved  "  on  the  ground  that 
the  plaintiff  had  published  tho  song  within  the 
meaning  of  the  Act  of  Parliament,  and,  not  having 
registered  it,  was  not  entitled  to  recover."  Kow 
hore  the  defendant  assumes  as  a  fact  and  proved, 
that  the  plaintiff  had  publitlted  this  song,  and 
thereupon  he  itiises  the  question  whether  or  not 
be  ought,  by  virtue  of  that  publication,  to  have 
registered  it  under  the  Copyright  Amendment  Act 
(5  &  6  Vict.  c.  iii).  Bat  when  we  como  to  UxAs.  at 
the  facts  of  the  case,  the  only  publication  here  was 
the  recitation  or  Bing^g  of  this  song  liy  the  plain- 
tiff as  an  ontcrtaiument,  with  dramatic  action,  nt 
a  public  music  hall,  that  is  to  say,  the  only  pub- 
lication of  it  is  by  acting  it,  puttmg  it  before  the 
public  as  a  dramatic  represuitation,  and  then  the 
onlj  question  is,  whether  as  a  dramatic  represen- 
tation it  required  registration  niidor  the  Act. 
Now,  on  looking  we  see  clearly  that  a  manifest 
distinctioa  is  thereby  taken  between  a  hook  and 
a'musical  ordraitiatie  enteiiainment.  In  Sect.  2,  the 
interpretation  clause,  the  respectiro  meanings  of 
the  word  "  book"  and  the  words  "dramatic  piece" 
are  severally  de&ned,  and  under  the  latter  words 
are  included  ospressly,  any  "mosical  or  dra- 
matic entertainment."  Then,  passing  on  to  sect. 
11,  we  find  that  section  providing  that  "  the 
proprietorship  in  the  copyright  of  books  and  in 
dramatic  and  musical  pieces  maij  he  registered," 
this  registration  being  by  this  section  permissive 
only,  and  not  compulaory.  Then,  when  we  oome 
to  sect.  24,  we  find  that  registration  is  made  com- 
pulsory in  the  case  of  "books,"  in  order  to 
enable  the  proprietor  of  the  oopyright  in  such 
books  to  mamtain  an  action  for  the  infringement 
of  Biu^  copyright.  Bat  nothing  is  saH  in  the 
24th  section  about  registering  "  dramatic  pieces." 
The  Queation  then  is,  whether  this  composition  is  a 
"book."  Mr.  Kemp  has  contended,  looking  at 
the  Act  of  FarUameat,  the  facts  of  the  case,  and 
the  terms  of  the  rule,  that  this  "  dramatic  pieca  " 
has  been  so  published  by  the  plaintiff  as  to  make 
it  a"  book,"  and  so  to  brmg  it  within  sect,  i-i,  and 
render  the  registration  of  it  necessary.  But  I  do 
not  think  that  that  is  so.  Here,  the  plaintiff,  by 
his  powers  of  singing,  acting,  and  characterization, 
had  mode  this  song  a  thing  of  value ;  not  as  a 
song  merely,  but  as  acted  by  him  in  character, 
and  80  as  a  "dramatic  piece."    Looking  at  the 


clear  distinction  taken  in  the  Act  in  sects.  2, 11, 
and  24,  between  a  "  book  "  ond  a  "  di'amatic  piece," 
it  seems  to  me  that  this  is  not  a  "  book,"  within 
the  Act,  and  that  it  has  not  been  so  published  as 
to  make  it  a  "  book,"  bnt  that  it  is  a  "  dramatic  piece 
or  entertainment,"  and  as  such  rrquires  no  regis- 
tration under  sect.  24.  The  decision  of  the  Court 
of  Queen's  Bench,  in  Buttvll  v.  Sailh  («&/  snp.), 
which  has  been  cited  in  argnntent,  clearly  supports 
this  view  of  tho  present  case.  We  feel  ourselves 
bound  by  the  terms  of  the  rule,  and  are  not 
deciding  on  any  point  which  might  or  might  not 
have  been  available,  if  made  at  the  trial.  The 
defendant's  rule  will  be  discharged. 

Mabtis,  B. — If  this  case  had  been  one  of  larger 
importance  as  involving  an  amount  of  money  justi- 
fying extended  litigation,  I  am  not  prcpurcd  to  say 
that  I  should  agree  that  an  action  at  common  law 
would  lie  against  the  defendant  for  what  ho  has 
done.  But,  looking  at  the  matter  under  tho  statute, 
the  Act  of  Parliament  provides  for  tho  protection 
of  a  person's  copyright  in  books  and  in  dramatic 

Eieccs,  and  sect.  2  »>fiBe9  what  a  "  book  "  shall 
0.  Now,  I  apprehend  that  if  a  man  composes  a 
song,  he  may  acquire  a  right  to  it  as  a  property ; 
but  to  acquire  a  right  to  it  as  a  "  book  "  he  must 
treat  it  as  a  "  book."  The  Act  then  defines  ond 
provides  for  a  "dramatic  piece."  A  man  may 
write  a  piece  for  the  stage,  and  not  mean  it  to  be  a 
"  book ; '  and  Mr.  Foard  says  that  this  song  is 
such,  and  that  sect.  20  would  protect  it.  [His 
Lordiship  here  read  sect.  20.]  I  think  this  song 
is  not  a  book  within  the  meaning  of  the  Act.  The 
defendant  here  has  not  infringed  tho  plaintiff's 
right  in  this  song  as  a  "  dramatic  piece,"  for  he 
only  printed  the  wonls  of  tho  song,  and  that  would 
rather  tend  to  increase  its  public  rcpufcvtioa  and 
add  to  its  popularity. 

Cii.oNKLr.,  B.  — I  am  of  opinion  that  this  rulo 
should  \)0  discharged,  and  I  agree  with  the  Lord 
Chief  Baron  that  various  questions  might  have 
been  raised  for  argument  and  decision  in  this  case 
which  have  not  been.  I  arrive  nt  my  o))inion 
almost,  if  not  entirely,  on  the  terms  and  way  in 
which  tho  rule  is  framed.  Although  two  points 
have  been  discussed  here  —  namiily,  publication 
and  then  registration,  yet  vhrtnally  only  one  {loint 
is  mised  by  the  rule ;  namely,  that  the  plaintiff 
cannot  maintain  the  jjreaent  action  because  there 
has  been  no  registration  by  him  of  this  song  at 
Stationers'  Hall.  The  rule  does  Bot  raise  any 
question  as  to  publication,  bnt  simply  as  to  the 
mm-registration,  and  we  are  not  to  asaume  that 
any  act  of  the  defisndant  is  an  infringement  of  the 
plaintiff's  right,  bnt  are  to  consider  whether  it  be 
the  case  that,  in  tho  words  of  the  rule,  the  plaintiff 
has  no  right  of  action  for  want  of  registration. 
Now,  in  every  case  of  the  iiafiringeroent  of  the 
copyright  of  a  "  book,"  there  must,  by  virtue  of 
sect.  24  of  the  Act  of  Parliament,  be  a  registration 
of  the  book  mider  that  section  to  give  a  right  of 
action,  bat  it  has  not  been  made  out  that  this 
song  is  a  "book"  requiring  registration  under 
that  section,  and  on  tlmt  short  ground  I  am  of 
opinion  that  the  defendant's  rule  must  be  dis- 
charged. 

CuASBT,  B. — I  SB  of  the  SMiia  opiniea.  The 
defendant  by  the  teraa  of  his  rale  fomids  his  case 
upon  the  Act  of  Parhainient.  Tlie  role  sap  the 
ptaiatiff  bad  publisfacd,  "  witfain  the  meaniag  of 
the  Act "  and  not  having  registered  is  not  flntttled 
to  recovv.    Now  that  mnat  mean  within  the  ^kk 
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seeiion,  for  that  is  the  section  which  takes  away 
the  right  of  action  for  infringement  of  copy- 
right, in  cases  where  there  has  been  no  regis- 
tration. But  that  section  applies  only  to  that 
which  is  a  "  book."  It  says  expressly  "  no  pro- 
prietor of  copyright  in  any  booie,"  &c.,  and  this 
means  a  book  as  aescribed  in  sect.  2.  This  is  not 
a  "  booh "  within  that  definition,  but  rather  a 
dramatic  representation  within  the  definition  of 
the  words  "  dramatic  piece "  in  the  same  inter- 
pretation clause,  and  so  it  does  not  come  tinder 
the  operation  of  sect.  24  at  all.  That  being  so,  it 
would  rather  appear  to  me  that  the  second  proviso 
at  the  end  of  that  section  is  unnecessary;  but  it 
may  be  that  it  was  inserted  ex  niajofi  eauield.  His 
Lordship  here  referred  to  Mayhew  v.  Maxwell  before 
Wood,  V.C.  in  Chancery  (1  J.  &  H.  312) 

Rule  diicharged. 

Attorney  for  the  plaintiff,    IF.   T.  Bate$on,  6, 
Guildhall  Chambers,  BasinghaU-street,  E.G. 

Attorney  for  the  defendant,  T.  Angell,  Guildhall- 
yard,  E.G. 


Monday,  Jan.  22. 
Secoxd  Division  of  the  Coukt. 

JOSSELYN  V.  PaKSON  and  OTHERS. 

Action  onhond — "  Ah  and  porter  merchant" — "  Com- 
mon brewer" — Dintinction  between — Conetrnction. 
A  brewer  who  bretcs  and  sells  his  oivn  ale  and 
porter  is  not  an  "  ale  and  poiier  merchatU"  in  the 
common  and  ordinary  sense  of  that  tenn,  and 
tlierefore  a  bond  given  by  A.,  on  his  entering  th« 
service  of  B.,  a  "porter,  ale,  and  spirit  nwrehant," 
as  a  traveller,  conditioned  that  lie  wotdd  twt, 
toithin  a  specified  time  after  leaving  such  service, 
travel  for  any  "  ale,  porter,  or  spirit  mcrcliant," 
toithin  a  specified  locality,  is  not  forfeited  by  his, 
subsequently  to  his  leaving  B.,  entering  within  the 
tjicciju-d  time  into  the  service  of  C,  a  common 
brewer  within  the  specified  locality,  a*  his  traveller 
and  agent. 
So  held  {dubitante  Matiin,  B.)  by  BramweU  and 

Pigott,  BB. 
Tins  was  an  action  by  the  plaintiff  against  the  de- 
fendants, as  principal  and  sureties  in  a  bond  given 
by  them  to  tne  plaintiff,  and  which  was  brought  to 
recover  the  penalty  of  1002.  named  therein,  and 
which  was  alleged  by  the  plaintiff  to  have  been 
forfeited  under  the  circumstances  herein  appearing. 
The  bond  was  dated  22nd  Dec.  1866,  and  thereby 
the  defendants,  Henry  Parson,  Edward  Parson,  and 
Robert  Giles,  became  bound  to  the  plaintiff  in  the 
sum  of  100{.,  subject  to  a  condition  whereby,  after 
reciting  that  the  plaintiff  had  agreed  to  admit  the 
said  H.  Parson  into  his  service  as  a  traveller,  and  to 
retain  and  continue  him  in  such  service  (subject 
to  the  determination  of  tibe  hire  on  one  week's 
notice  by  either  party)  on  his  obtaining  two  re- 
spectable persons  to  become  sureties  for  his  due 
and  faithful  conduct  during  such  service  'as  therein 
named,  and  for  his  not  travelling  for  any  ale, 
porter,  or  «pin'<  merchant,  for  twelve  months  after 
the  determination  of  the  said  service,  in  or  within 
twenty-five  miles  of  Colchester,  and  that  the  de- 
fendants, H.  8.  Parson  and  B.  Giles,  had  agreed 
to  become  such  sureties,  and  to  execute  the  said 
bond.  _  The  condition  of  the  said  bond  was,  that  if 
the  said  H.  Parson  (amongst  other  things)  "  did 
""*  "*•  any  time  or  times  within  twelve  calendar 


months  after  the  termination  of  his  service  with 
the  said  G.  Josselvn  (the  plaintiff),  travel  for  any 
porter,  ale,  or  spirit  merchant,  as  agents  collector 
or  otherwise,  in  Colchester  aforesaid,  or  within 
twentv-five  miles  thereof,  then  the  said  bond 
shoula  be  void  and  of  no  effect,  otherwise,  Sx. 

The  action  was  brought  for  a  breach  of  the 
above  condition,  and  the  declaration  set  forth  the 
bond,  and  alleged  that  the  plaintiff,  at  the  time  of 
making  the  same  carried  on  the  trade  and  business 
of  an  ale,  porter,  and  spirit  merchant,  at  Colchester, 
and  shorly  after  making  the  said  bond  admitted 
the  said  defendant,  H.  Parson,  into  his  the  plaintiff's 
service  as  traveller  in  the  said  trade  and  business, 
on  the  terms  in  the  said  condition  mentioned. 
Breach  assigned  that  the  defendant  H.  Parson, 
within  one  year  after  the  termination  of  the 
said  service  with  the  plaintiff,  travelled  for  certain 
other  porter,  ale,  and  spirit  merdiants,  as  agents 
collector,  and  otherwise  in  Colchester,  and  within 
twenty-five  miles  thereof,  contrary  to  the  said  con- 
ditions, &c. 

Pleas.  First,  that  the  plaintiff  did  not  carry  on 
the  trade  and  business  of  an  ale,  porter,  aiM?  spirit 
merchant  at  Colchester,  nor  did  ne  admit  the  de- 
fendant, H.  Parson,  into  the  plaintiff's  service  as 
traveller  in  the  said  trade  and  business  as  alleged; 
secondly,  that  the  defendant,  H.  Parson,  did  not, 
within  one  year  after  the  termination  of  the  said 
service  with  the  plaintiff,  travel  for  the  alleged 
other  porter,  ale,  and  spirit  merchants,  as  a^^ent, 
collector,  or  otherwise  in  Colchester,  or  within 
twenty-five  nules  thereof,  as  alleged. 

The  action  came  on  for  trial  at  the  last  summer 
assizes  for  Suffolk,  at  Bury  St.  Edmunds,  before 
Byles,  J.,  when  the  facts  appeared  to  be  that  the 
defendant  H.  Parson,  who  had  been  for  some  time 
in  the  service  of  the  plaintiff,  an  ale,  porter,  and 
spirit  merchant,  at  Colchester,  as  commercial 
traveller,  did,  immediately  after  quitting  the  plain- 
tiff's service,  enter  into  the  service  or  employment 
of  Messrs.  Daniell  and  Bishop,  who  were  common 
brewers,  at  Colchester,  as  traveller  and  agent  for 
them  in  that  business.  The  plaintiffs'  business,  as 
an  ale,  porter,  and  spirit  merchant,  consisted  in 
buying  ale,  porter,  and  spirits  of  the  brawors  and 
distillers,  and  selling  suon  goods  again  on  bis  own 
account  at  what  profit  he  could  make  upon  tho 
resale ;  but  the  brewers,  Messrs.  Daniell  and 
Bishop,  in  whose  service  the  defendant  now  was, 
made  all  their  own  beer  and  porter  on  their  own 

E remises,  and  then  sold  it  as  brewers  ordinarily  do, 
ut  they  did  not  buy  the  manufactured  article  and 
sell  it  again  as  the  plaintiff  did.  The  licence  which 
they  took  out,  was  a  "  common  brewer's  "  licence, 
for  which  they  paid,  according  to  the  Quantity 
brewed,  a  sum  amounting  to  oetwecn  loOL  and 
4002.  yearly.  The  dealerr  licence,  on  the  other 
hand,  which  the  plaintiff,  as  an  ale,  porter,  and 
spirit  mei-chant,  t(K>k  out,  cost  some  l&t.  a  year. 

The  learned  judge  at  the  trial  was  inclined  to 
think  that  the  bond  was  not  forfeited.  A  verdict, 
however,  was  entered  for  the  plaintiff  for  40*.,  and 
leave  was  reserved  to  the  defendant  to  move  the 
court  above,  whose  judgment  was  to  be  final,  and 
who  were  to  be  empowered  to  draw  any  infer- 
ences of  fJEict. 

A  rule  was  accordingly  subsequently  moved  for 
and  obtained  on  the  part  of  the  defendant  to  set 
aside  the  verdict  found  for  the  plaintiff  and  to 
enter  a  verdict  for  the  defendants,  pursuant  to 
leave,  on  the  ground  that  the  business  carried  on 
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bv  Messrs.  Daniell  and  Biabop,  was  the  trade 
of  common  brewers,  and  not  that  of  ale,  porter,  or 
spirit  merchants,  within  the  meaning  of  the  bond ; 
and  now, 

Ko  counsel  on  the  part  of  the  plaintiff  appearing 
to  show  cause  against  it,  the  court  called  on 

Balwer,  Q.  C.  and  Graham,  for  the  defendants, 
to  support  their  rule. — The  bond  must  be  con- 
strned  according  to  its  plain  and  simple  language, 
and  the  ordinary  understanding  of  mankind  with 
n^ard  to  its  language,  and  the  court  will  not  con- 
Btrae  it  in  favour  of  the  pluiutiff,  an  attorney,  who 
himself  drew  up  this  bond,  against  the  defendant, 
Afho  gets  his  livelihood  as  a  commercial  traveller. 
The  plaintiff,  in  addition  to  being  an  attorney,  is 
an  ale,  porter,  and  spirit  merchant  at  Colchester, 
and  Messrs.  Daniell  and  Bishop,  into  whose  ser- 
vice the  defendant,  H.  Parson,  went  upon  leaving 
the  plaintiff's  service,  are  common  brewers  weU 
known  and  carrying  on  a  good  business  at  a  large 
brewery  in  the  same  town.  The  trades  of  an  ale  or 
spirit  merchant,  and  of  a  brewer,  are  both  well 
known  and  perfectlv  distinct  trades,  and  if 
it  had  been  intendea  to  prevent  the  defendant 
from  engaging  himself  in  the  service  of  s  brewer 
and  of  one  in  the  same  town  too,  why  did  not  the 
bond  go  on  and  say,  or  any  common  brewer, 
[Bramwell,  B.— Suppose  a  person  having  been  in 
the  service  of  a  greengrocer  under  such  a  bond  as 
this  prohibiting  him  from  entering  the  service  of 
any  other  greengrocer,  were  afterwards  to  enter 
the  service  of  a  marJcei  gardener,  would  the  bond 
become  forfeited  thereby  ?]  Just  so ;  or,  to  put 
another  analogous  case,  if  he  quits  the  service  of  a 
corn  and  se^  merchant,  may  he  not  enter  the 
service  of  a  former  who  grows  and  sells  his  own 
com  ?  The  distinction  between  the  two  busi- 
nesses is  obvious,  and  they  are  two  distinct  trades. 
The  merchant  is  one  who  buys  and  sells  any  kind 
of  goods,  and  lives  by  the  exchange  of  them. 
It  is  said  in  5  Com.  Dig.  tit.  "  Merchant"  (A)  that 
"generally  speaking,  every  one  shall  be  a  mer- 
chant who  traffics  by  way  of  buying  and  sell- 
ing or  bartering  of  goods  or  any  merchandise." 
[BbajcwblIi,  B. — A  porter  merchant  is,  I  think, 
different  from  a  brewer.  Any  of  the  great  London 
brewers  would,  I  fancy,  be  rather  surprised  to  be 
called  "porter  mercliants."  ACartis,  B. — They 
are  brewers ;  but  ore  they  not  also  porter  mer- 
chants if  they  sell  porter  P]  Though  these  people 
sell  beer,  they  are  not  general  merchants. 

Mabtik,  B. — I  beUeve  that  I  am  the  only  mem- 
ber of  the  court  who  entertains  any  doubt  in  this 
case,  my  brothers  Bramwell  and  Pigott  being  of 
opinion,  as  was  my  brother  Bylea  at  the  trial,  that 
this  bond  did  not  become  forfeited  by  the  de- 
fendant's entering  the  service  of  these  brewers.  I 
own  I  should  have  rather  thought  that,  the  object 
of  the  bond  being  to  prevent  the  defendant  from 
engaging  himself  in  any  business  in  competition 
with  the  plaintiffs,  it  would  prevent  him  from 
travelling  or  soUciting  orders  for  any  one  who 
sells  beer,  that  being  one  of  the  articles  which  the 
pliuntiff,  in  the  regular  course  of  his  business, 
deals  in  and  lives  by  the  sale  of. 

Bbahwbll,  B.  -i  heard  this  rule  moved,  and  I 
confess  I  formed  a  strong  opinion  upon  the  case, 
which,  having  thought  a  good  deal  aoout  it  since, 
I  still  retain.  The  question  here  is,  is  a  "  brewer," 
in  the  ordinary  sense  of  the  term,  an  "ale  or 
porter  merchant,"  and  did  the  defendant  forfeit 
the  bond,  not  to  enter  the  service  of  an  ale,  poi-ter, 


or  spirit  merchant,"  by  entering  the  service  of  a 
"  common  brewer."  Now  there  is  a  difference  be- 
tween a  spirit  merchant  and  a  distiller,  and  between 
an  ale  and  porter  merchant  and  a  brewer.  A  spirit 
merchant  is  a  person  who  deals  in  spirits,  who 
buys  and  sells  them  again;  who  buys,  not  the 
production  of  one  person  only,  but  of  several 
persons  generally.  So,  ako,  of  an  ale  or 
beer  merchant.  He  may,  no  doubt,  if  he 
likes  so  to  do,  confine  himself  to  dealing  with 
one  pel  son  only,  and  procure  all  his  stores 
of  ale  or  spirits  from  one  particular  brewer  or 
distiller  only;  but  he  is  still  a  dealer — an  ale 
or  ipirit  merchant.  If  he  sells  spirits  he  is 
a  spirit  merchant,  if  gin  only,  he  is  a  gin  mer- 
chant, and  if  only  Dublin  porter,  then  he  is  a 
Dublin  porter  merchant.  But  where  a  man  brews 
his  own  beer,  or  distils  his  own  spirit,  buying  only 
the  raw  material  for  the  purpose  of  his  manufac- 
tare,  he  is  not  a  "  merchant '  in  the  sense  in  which 
that  word  is  used  in  this  bond ;  he  is  a  brewer  or  a 
distiller  as  the  case  may  be.  Generally  speaking,  a 
merchant  will  sell  you  anybody's  spirits  or  beer  or 
porter,  be  it  Yickers's,  Brett's,  Gumness's,  Bass's, 
or  Allsopp's;  but  I  am  very  confident  that  a 
brewer  who  sells  exclusively  ms  own  production, 
whether  beer  or  porter,  is  a  brewer  only,  and  not  a 
merchant.  And  I  think  that  this  is  a  reasonable 
construction  to  put  upon  this  document,  and  that 
the  restriction  was  not  intended  by  the  parties  them- 
selves to  apply  to  the  present  case,  for  if  it  had 
been,  the  words,  or  any  common  brewer,  might,  as 
Mr.  Bulwer  said,  and  no  doubt  would,  have  been  in- 
serted in  the  bond.  But  in  truth  it  seems  to  me 
that  the  two  trades  do  not  in  any  way  clash  or 
interfere  with  one  another  in  this  case,  because  the 
plaintiff  may  buy  beer  from  the  brewery  of  the 
defendant's  present  employers  for  the  purpose  of 
selling  it  again  to  his  own  customers,  in  the  same 
way  that  he  buys  it  from  any  other  source  for  the 
same  purpose.  I  think,  therefore,  that  the  rule 
should  be  made  absolute  to  enter  the  verdict  for 
the  defendant. 

PiooTT,  B. — ^I  quite  agree  with  my  brother 
Bramwell  in  thinking  that  this  rule  should  be 
made  absolute,  and  for  the  reasons  which  he  has 
given.  There  is  aU  the  difference  in  the  world 
between  a  manufacturer  of  certain  articles  and  a 
dealer  in  manufactured  articles ;  and  it  is  this 
latter  that  a  merchant  is.  The  two  trades  or 
businesses  in  the  present  case  are  perfectly  well 
known  and  well  defined,  and  their  nature  is  en- 
tirely different.  As  to  analogous  cases,  a  person 
under  a  bond  not  to  enter  into  the  service  of  a 
horse  dealer  could  not  surely  be  said  to  have 
broken  his  bond  by  entering  into  the  service  of  a 
gentleman  or  former  who  bred  his  own  horses  and 
from  time  to  time  sold  them.  Many  other  illus- 
trations might  be  given,  but  none  can  be  better 
than  the  present  case  itself  to  show  the  distinction 
between  the  two  things. 

Rule  abtoltUe. 
'  Attorneys  for  the  pltuntiff,  Doyle  and  Edkoardg, 
26,  Carey-street,   Lincoln's-inn,  W.C,  agents  for 
Jones,  Colchester. 

Attorneys  for  the  defendant,  Kingsford  and 
Dorman,  23,  Essex-street,  Strand,  W.C,  agents  for 
Turner,  Deane,  and  Elu)e$,  Colchester. 
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Beportedby  J.  Shobtt,  Eaq.,  Barrister-at-Law. 

Mo.iday,  Nov.  27, 1871. 

(Before  Kblly,  C.B.,  Willes  and  Keating,  JJ., 
CiiANSELL,  PiGOTT,  and  Clkasby.  BB.) 

Eeg.  (on  the  Proseoation  of  Thoma*  Flight)  v.  The 
Vesthy  of  St.  Luke's,  Chelsea. 

Lands  Clanses  ContoUdathn  Act  1845  (8  Vict.  c. 
18),  «.  6S — Lands  injurioiuly  affected — Special 
Act  confaining  no  provision  for  compengation — 
Effect  of  incorporation  in  Special  Act  of  Lands 
Clanses  Consolidation  Act. 

The  effect  of  in-coriwrating  tJie  Lcmds  Clauses  Con- 
solidation Act  1845  in  a  local  Act  is  to  entitle  aU 
persons  xvliose  lands  are  injuriously  affected  by  tlie 
operations  authorised  by  tlie  speeitd  Act  to  cot/i- 
pensation,  without  any  special  provision  being 
contained  in  the  local  Act  for  that  purpose. 

By  certain  sections  of  a  local  Act,  ivhieh  incorporated 
so  much  of  the  Lands  Clauses  Consolidation  Act 
as  teas  not  modified  by  or  inconsistent  with  the 
provisions  of  the  special  Act,  commissioners  were 
empowered  to  remove  from  houses  projections  into 
the  streets  which  were  e-cisting  at  tlie  time  of  pass- 
ing the  Act,  and  on  the  rebuilding  of  projecting 
houses,  to  set  tliem  back  to  the  line  of  the  street, 
and  the  owners,  Sfc,  were  made  entitled  to  com- 
pensation for  injuries  thereby  sustained.  By 
another  section,  not  making  a^iy  mentimi  of  com- 
pensaiioH  to  otoners,  ^c,  the  commissionei-s  were 
empmvered  to  alter  <fte  level  of  streets.  Certain 
prcm,ises  having  been  injuriously  affecicd  by  opera- 
tions carried  oniunderthe  last  mentioned  section: 

Held  (affirming  the  judgment  of  the  Queen's  Bench), 
that  the  oicuer  toas  entitled  to  compensation  by 
viiiuc  of  the  provision  of  the  Lands  Clauses  Con- 
solidation Ad. 

Ebkor  froni  the  Qneen's  Bench. 
In  this  case  the  Court  of  Queen's  Bench,  on  the 

Srosecutor's  application,  awarded  against  the  defen- 
ants  a  writ  of  mandamus,  commanding  them  to 
take  up  the  award  of  one  Bacnieter  Fletcher, 
alleged  to  hare  been  made  under  the  provisions  of 
the  Chelsea  Improvement  Act  1845,  and  the  other 
Acts  incorporated  therewith.  A  return  having 
been  made  to  the  said  writ,  to  the  effect  that  the 
defendants  were  not  by  law  bound  to  take  np  the 
award,  the  prosecutor  demurred.  By  consent  of 
the  parties  on  the  argument  of  the  demurrer,  no 
judgment  was  given  by  the  court ;  and,  by  rule  of 
conrt,  it  was  ordered  that  the  fi»cts  be  stated  in  the 
form  of  a  special  case  for  the  opinion  of  the  Court 
of  Queen's  Bench  without  any  pleadings. 

The  following  are  the  n»terial  portions  of  the 
ewe  stated  in  pursuance  of  that  rule : 

The  prosecutor  is  the  lessee  of  certain  premises 
situate  in  a  street  formerly  called  Biftnoes-place, 
but  now  called  Callon -street,  in  the  parish  of  St. 
Luke's,  Chelsea,  for  the  unexpired  re^^idue  of  a 
term  of  40  ycarg,  commencing  from  the  25th 
March  1846,  and  which  premises  at  the  time  of  the 
defendants'  altering  the  level  of  the  said  street,  as 
hereinafter  mentioned,  were  in  the  occupation  of 
one  George  Barnes,  as  the  ^jrosecntor's  under- 
tenant. The  premises  consisted  of  a  house  and 
blacksmith's  snop,  with  a  shoeing  forge  contiguous 
and  attached  thereto  as  part  thereof.  They  fronted 
on  Bonces-place  aforesaid,  and  had  been  for  many 
years  used  as  a  blacksmith's  shop  and  shoeing 
forge.    Bances-place  is  a  street  within  the  moaning 


of  the  Metropolitan  Management  Acts,  and  has 
been  an  ancient  street,  and,  before  the  defendants' 
Acts  hereinafter  mentioned,  had  remained  at  the 
same  level  many  years. 

The  defendants  are  the  vestry  of  the  parish  of 
St.  Luke's,  Chelsea,  and  as  such  are  the  body  en- 
titled to  exercise  the  powers  and  rights,  and  liable 
and  subject  to  the  duties  and  obligations  of  the 
commissioners  mentioned  in  the  statute  of  the 
8  &  9  Vict.  c.  czliii.,  entitled  "An  Act  for 
better  paving,  lighting,  cleansing,  regulating  and 
improving  the  parish  of  St.  Luke's,  Chelsea  (ex- 
clusive of  the  district  of  Hans-town),  in  the  ccmnty 
of  Middlesex,  and  hereinafter  referred  to  as  the 
Chelsea  Improvement  Act  1845. 

By  the  83rd  section  of  the  said  Chelsea  Im- 
provement Act  1845,  which  Act  and  the  Acts 
incorporated  therewith  are  to  be  taken  as  part  of 
this  case,  it  was  enacted  that  so  much  of  the 
Lands  Clauses  Consolidation  Act  1845  as  ms 
applicable  to  and  was  not  modified  by  the  said 
Chelsea  Improvement  Act  1845,oras  was  not  incon- 
sistent with  the  provisions  thereof,  should  be  held 
to  apply  to  the  improvements  by  that  Act  aa- 
thorized  to  be  made,  and  should  be  read  and 
construed  as  forming  part  of  that  Act. 

In  the  month  of  May  18C7  the  defendants,  acting 
in  execution  of  the  powers  vested  in  them  by  the 
aforesaid  Act,  also  under  andj  by  virtue  of  and  in 

Sursnance  of  the  powers  v^ted  in  them  by  the 
[etropoUs  Management  Act  1855,  and  the  Metro- 
polis Management  Amendment  Act  1862,  caused 
the  footways  in  Banoe's-place  to  be  improved,  and 
in  order  to  carry  out  the  said  improvem^it,  it  was 
necessary  that  the  level  of  the  footway  should 
be  altered  and  raised ;  and  the  veetry,  in  cu-der  to 
eSect  the  said  improvement,  caused  the  level  of  the 
footway  in  Ranee 's-p1aoe  to  be,  and  the  same  was 
altered  and  raised  and  heightened,  and  such  height- 
ened footways  were  flagged  and  paved ;  and  the^ect 
of  the  alterations  has  been  to  aimiuish  the  height 
of  the  entrance  to  the  said  premises,  and  especially 
to  the  said  shoeing  forge,  to  between  3ft.  6in.  and 
4ft.,  thus  rendering  it  impossible  to  lead  horses 
into  the  said  forge  to  be  shod  as  theretofore,  or  for 
a  man  to  walk  ttiere  from  the  street,  and  placing 
the  shop  and  ground  floor  of  the  said  premises  at 
a  lower  level,  and  thus  materially  damaging  their 
value,and  diminishing  and  injuriously  affecting  the 
value  of  the  prosecutor's  estate  and  interest  therein. 

A  correspondence  then  took  place  between  the 
attorneys  for  the  prosecutor  and  the  vestry  clerk 
to  the  defendants,  as  to  the  prosecutor's  claim  for 
reasonable  compensation  for  the  injury  done  to  his 
property ;  and  notice  was  given  to  the  defeadaots 
of  the  appointment  of  an  arbitraitor  on  behalf  of 
the  prosecutor.  The  defendants  denied  their  lia- 
bility to  pay  compensation,  or  to  attend  before  tfce 
prosecutor's  arbitrator.  The  reference  was  then 
proceeded  with  before  the  sdearbitnttor  aj^inted 
by  the  prosecutor ;  and  on  the  13th  July  1868  the 
prosecutor's  attorneys  received  notice  from  the 
arbitrator  that  (as  the  fact  was)  he  had  made  his 
award. 

The  defcndints  were  thereupon  required  to  take 
up  the  Bwni"d  by  the  prosecutor,  but  rafused  to  do 
so,  alleging  that  they  were  not  li^le  to  make  any 
compensation,  whereupon  the  writ  of  iHiuulamMi 
was  applied  for  and  such  proceedings  had  tbewoa 
as  before  mentioned. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  prosecutor  was,  under  the  oiroam- 
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stances  of  the  case,  entitled  to  compensation  from 
the  defendants  or  not.  If  the  court  should  be  of 
opinion  in  the  affirmative,  then  judgment  was  to 
be  entered  for  the  Crown,  and  a  peremptory  writ 
of  mftiuhimitx  was  to  be  awarded,  coramandiiig  the 
defendants  to  take  up  the  avrard,  and  the  prose- 
cutor was  to  have  his  coats  of  suit  from  the  time 
of  the  motion  for  the  rule  for  a  minulamttt.  If  the 
court  should  be  of  opinion  in  the  negative,  then 
judgment  was  to  be  entered  for  the  defendants 
with  hko  costs  of  suit. 

The  Court  of  Queen's  Bench  was  of  opinion  that 
the  proscutor  was,  under  the  circumstances  of 
the  case,  entitled  to  compensation  from  the  de- 
fendants, and  awarded  a  peremptory  writ  of  man' 
daiHiis,  commanding  the  defendants  to  take  up  the 
award,  and  that  the  prosecutor  should  recover 
against  the  defendants  his  costs  of  suit.  Upon 
this  the  defendants  brought  error. 

Sir  John  B.  Kartlake,  Q.C.  (with  him  'Baymond) 
Ibr  the  defendants. — ^The  prosecutor  is  not  entitled 
to  compensation  in  the  present  case.  The  83rd 
section  of  the  special  Act  no  doubt  makes  appli- 
cable so  niuch  of  the  provisions  of  the  Lands 
Clauses  Consolidation  Act  1845  "  as  is  applicable 
and  is  not  modified  by  this  Act,  or  as  is  not  incon- 
sistent with  the  provisions  hereof,"  to  "the  im- 
provements authorised  by  this  Act  to  be  made;" 
bat  it  is  submitted  that  even  if  the  Lands  Clauses 
Consolidatiou  Act  gives  a  title  to  compensation  in 
cases  where  the  special  Act  gives  no  express  title 
to  it,  the  provisions  of  that  general  Act  are  not  by 
the  special  Act  made  apphcable  to  the  present 
case.  In  the  first  place  it  is  submitted  that  sect. 
68  of  the  Lands  Clauses  Consolidation  Act  does  not 
in  any  case  give  a  title  to  compensation,  bnt  only 
provides  a  machinery  for  assessing  it  where  a  title 
to  it  is  conferred  by  the  special  Act  which  autho- 
rises the  works.  That  section  provides  that  "  if 
any  party  shall  be  entitled  to  any  compensation  in 
respect  of  any  lands,  or  of  any  interest  therein, 
which  shall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works,  and  for 
■which  the  promoters  of  the  undertaking  shall  not 
have  made  satisfaction  under  the  provisions  of  this 
or  the  special  Act,  or  any  Act  incorporated  there- 
with, and  if  the  compensation  claimed  in  such  case 
shall  exceed  the  sum  of  50J.,  such  party  may  have 
the  same  settled  either  by  arbitration  or  by  the 
Terdiot  of  a  jui-y,  as  he  shall  think  fit,"  &c.  This 
section  does  not  give  a  title  to  compensation,  and 
no  compensation  is  intended  to  be  awarded  where 
the  special  Act  does  not  expressly  or  impliedly  give 
it.  It  only  supplies  a  remedy  in  those  cases  where 
a  title  to  relief  is  given  by  the  special  Act ;  it  does 
Bot  say  that  wherever  lands  are  taken  or  injuriously 
affected  the  owner  of  the  premises  is  to  be  entitled 
to  compensation.  It  is  different  in  the  case  of  the 
Railways  Clauses  Consolidatiou  Act,  the  16th  sec- 
tion of  which  provides  "  that  in  the  exercise  of  the 
powers  by  this  or  the  special  Act  granted  the 
company  shall  do  us  little  damage  as  can  b^  and 
shall  make  full  satisfaction  in  manner  herein,  and 
in  the  special  Act,  and  any  Act  incorporated  there- 
with, provided,  to  all  parties  interested,  for  all 
damage  by  thorn  sustained  by  reason  of  the 
exercise  of  such  powers."  In  the  second  place, 
even  if  the  Lands  Clauses  Consolidation  Act 
gives  a  general  title  to  compensation,  it  does 
not  do  so  in  the  present  case,  for  its  pro- 
visions are  incorpoi-ated  with  the  special  Act 
only  so  fw  as  "  not  modified  by  this  Act,  or  not 


inconsistent  with  the  provisions  thereof"  Now, 
s«cts.  124  and  127  of  the  special  Act,  which  em- 
power the  commissioners  to  remove  from  houses 
projections  into  the  street  which  were  existing  at 
the  passing  of  the  Act,  and  also  on  the  rebuilding 
of  projecting  houses,  to  set  them  back  to  the  lino- 
of  the  street,  expressly  provide  that  the  commis- 
sioners shall  make  compensation  to  the  owner,. 
&c.,  in  either  case ;  whereas  sect.  104  authorises 
the  commissioners  to  alter  the  level  of  streets 
without  saying  anything  as  to  compensating  the- 
owners  of  houses.  Further,  sect.  83  makes  ap- 
plicable the  provisions  of  the  Lands  Clauses 
Consolidation  Act  only  to  "  the  improvements" 
authorised,  by  the  special  Act.  The  next  succeed- 
ing section  of  the  sjiecial  Act  (s.  84)  (a)  provide* 
for  taking  lands  for  the  purpose  of  making,  widen- 
ing, and  improving  streets,  which  is  the  leading 
object  of  the  Act,  and  the  word  "  improvements 
should  be  read  as  applying  to  these  alterations 
only.  This  would  lead  to  the  conclusion  that 
so  much  only  of  the  Lands  Clauses  Consolida- 
tion Act  is  incorporated  as  relates  to  the  taking 
of  lands.  In  Ferrar  v.  The  Coinmigsioners  of 
SewerB  iit  the  City  of  London  (21  L.  T.  Bep. 
N.  S.  295;  L.  Hep.  4  Ex.  277),  where  compen- 
sation was  given  oy*  the  special  Act  in  certain 
special  cases  of  injury  to  and  interference  with 
property,  but  no  compensation  was  given  for 
the  injurious  affecting  of  lands  generally,  it  was 
held  that  the  plaintiff,  whose  premises  were 
injuriously  affected  by  works  executed  by  the 
defendants  under  the  powers  of  their  local  Act, 
was  not  entitled  to  compensation;  and  the  court 
doubted  whether,  if  the  o8th  section  of  the  Lands 
Clauses  Consolidation  Act  had  been  incorporated 
with  the  special  Act,  compensation  could  have  been 
claimed  under  it,  the  plaintiff  not  being  entitled  to 
compensation  by  any  other  statutoiy  provision. 
The  case  of  Broadbent  v.  The  Imperial  Oadight 
Company  (7  De  G.  M.  &  G.  436),  having  been 
referred  to  in  the  argument  of  that  case,  Hannen,  J. 
observed,  "There  the  Gasworks  Clauses  Act  1847 
(10  Vict.  c.  1.5)  was  also  incorporated,  which,  by 
sect.  6,  supposing  it  applicable,  gave  compensation. 
It  was  only  necessary,  therefore,  to  go  to  sect.  68 
for  the  method  of  redress ;  and  it  was  not  con- 
tended that,  without  the  former  section,  sect.  68  of 
the  Lands  Clauses  Act  would  give  compensation." 

Philbrick  (with  him  H.  Tindal  Alhingon),  for  the 
prosecutor,  was  not  c^ed  upon. 

££LiY,  C.  B. — I  am  of  opinion  that  the  judg- 
ment of  tho  Court  of  Queen's  Bench  was  right, 
and  should  be  affirmed.  The  question  raised  upon 
the  case  before  us  is  whether  the  plaintiff  is  entitled 
to  the  compensation  claimed  by  him.  by  reason  c^ 
his  house  having  been  injuriously  affected  by  the 
O()enitions  of  the  vestry  of  St.  Luke's,  Chelsea, 
carried  on  by  them  under  a  local  Act  of  Parlia- 

(n)  This  sootion  enacts  as  follows  :  "Subject  to  the 
provisions  of  this  Ao^  it  shall  be  lawfal  for  the  com- 
misaioners  to  contlaot  for  and  agrse  with  the  owners  of 
lands  partioolariied  in  soheJolo  (C)  for  the  absolnta  por- 
ohase  for  a  coosideiation  in  monenr  of  snch  lands,  or  such 
parts  thereof  as  they  shall  think  fit  and  proper,  and  of  all 
aubsistinp  leases  therein,  and  of  all  reiitoliarges,  an- 
nuities, mortgages,  or  incumbranoes  affecting  any  such 
lands,  and  all  other  estates,  rights,  or  interests  in  suoh 
lands  of  what  kind  soever,  and  to  enter  into  and  take  the 
same  for  the  wise  improving  streets  within  the  said 
parish*  and  the  commissioners  are  hereby  empowered  to 
make,  widen,  and  improve  such  streets  as  they  from  time 
to  time  shall  deem  fit  and  necessary." 
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nient,  tlint  is,  by  the  raising  of  the  level  of  the 
fc'.rcet  in  wbicb  the  claimant's  house  was  situated, 
»:o  that  access  thereto  became  impeded.  Now  the 
case  turns  cntirelvon  the  construction  of,  or  rather 
en  tbc  eflect  of,  the  80rd  and  104th  sections  of  the 
locnl  Act,  under  the  latter  of  which  sections  the 
works  in  question  were  performed.  [His  Lord- 
ship read  tne  104th  section  of  the  Act.]  Under 
this  section  alone  certainly  no  compensation  is 
given  by  the  Act  of  Parliament,  nor  do  we  find  in 
tltc  s{Kcial  Act  itself  any  provision,  applicable  to 
tbc  particular  operations  carried  on,  for  making 
compensation  to  persons  whose  property  may  be 
injuriously  affected  by  them.  But  tne  operations 
authorised  by  this  section  were  made  under  the 
authority  of  an  Act  which  incorporates  with  itself 
the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  the  63rd  and  68th  sections  of  which  latter  Act 
do  in  terms  provide  how  compensation  shall  be 
ai$scsscd  and  recovered.  There  is  certainly  nothiuK 
in  the  special  Act  which  expressly,  or  so  far  as  I 
can  see,  impliedly  takes  away  any  right  or  ex- 
cludes any  right  to  compensation  for  injnrionsly 
affecting  property  given  by  the  general  Act.  We 
inust  look,  therefore,  to  the  provisions  of  the  Lands 
Clauses  Consolidation  Act  which  are  incorporated 
with  the  special  Act,  and  see  whether  a  title  to 
compensation  is  given  b^  that  Act  to  persons 
whose  premises  may  be  injuriously  affected  by  the 
operations  carried  on  under  this  special  Act.  The 
section  principally  referred  to  is  the  68th  section 
of  the  Lands  Clauses  Consolidation  Act,  and  that 
section  begins  with  these  words,  "  If  any  person 
i>hall  bo  entitled  to  any  compensation  in  respect  of 
any  lands,  or  of  any  interest  therein  which  shall 
have  been  taken  for  or  injuriously  affected  by  the 
execution  of  the  works,  and  for  which  the  pro- 
moters of  thenndertaking  shall  not  have  made  satis- 
faction under  the  provisions  of  this  or  the  special 
Act,  or  any  Act  incorporated  therewith ;  "  and  then 
follow  provisions  as  to  the  machinery  and  procedure 
by  which  compensation  is  to  be  assessed.  Kow,  it 
has  been  observed — and  although  the  observation 
is  somewhat  critical  in  its  character  I  do  not  say 
that  it  is  not  quite  fair  to  make  it — that  here  no 
title  to  compensation  is,  in  express  words,  given  to 
persons  whose  property  is  injuriously  affected,  the 
words  being,  "  if  anv  party  shall  be  entitled  to 
any  compensation,"  ic. ;  but  the  language  of  the 
Act  assumes  that  the  party  is  in  fact  entitled  to 
compensation  by  virtue  of  some  Act  of  Parliament. 
I  forbear  to  pronounce  any  opinion  as  to  what 
would  be  the  effect  of  this  68th  section,  if  that 
section  alone  were  included  in  the  special  Act  in  the 
present  case;  because  I  am  myself  clearly  of 
opinion — and  I  do  not  think  the  matter  open  to 
any  reasonable  doubt — that  the  numerous  provi- 
sions as  to  compensation  in  the  earlier  pEui.s  of 
the  Lands  Clauses  Cousolidation  Act,  especially 
the  22nd  and  23rd  sections,  clearly,  expressly,  and 
necessarily  confer  a  title  to  compensation  on  any 
person  whose  premises  are  injuriously  affected  by 
the  operations  of  any  public  body.  We  have  only 
to  look  at  the  numerous  sections,  beginning  with 
the  18th,  if  not  earlier,  by  which  a  machinery  is 

Erovidcd,  by  means  of  which  compensation  is  to 
e  awarded  to  persons  whose  lands  are  injuriously 
affected.  There  is  a  series  of  enactments  under 
which,  where  there  is  no  agreement,  notices  are  to 
be  given,  claims  to  be  sent  in,  and  a  peculiar  pro- 
cedure is  provided  for  cases  where  trie  amount  is 
limited ;  but  in  all  it  is  assumed  that  for  the  lands 


taken  or  injuriously  affected  compensation  is  to  be 
made  to  the  parties  interested.  When  we  come  to 
the  22nd  section — supposing  that  the  matter  had 
been  left  doubtful  by  tne  earlier  sections — we  find 
this  provision  :  "  If  no  agreement  be  come  to  be- 
tween the  promoters  of  the  undertaking  and  the 
owners  of  or  parties  by  this  Act  enabled  to  seU 
and  convey  or  release  any  lands  taken  or  required 
for  or  injurious^  affected  by  the  execution  of  the 
undertaking,  or  any  interest  in  such  lands,  u  to 
the  value  of  such  lauds  or  of  any  interest  thereiii, 
or  as  to  the  compensation  to  be  made  in  respect 
thereof,  and  if  in  any  such  case  the  compensation 
claimed  shall  not  exceed  50{.,  the  same  shall  he 
settled  by  two  justices."  Now  I  put  the  question  to 
Sir  John  Karsfake  during  the  argument,  and  I  most 
say  that  I  did  not  get  a  satisfactory  answer,  what 
eflect  would,  according  to  his  argument,  be  given 
to  the  words  "  injuriously  affected  ?  "  It  is  (jnite 
clear  that  the  Legislature  contemplated  two  sets  of 
circumstances,  first,  where  lauds  are  actually  taken 
and  required  for  the  purposes  of  the  undertaking; 
and  secondly,  where  lands  are  not  actually  taken, 
but  are  nevertheless  injuriously  affected  by  Uie 
execution  of  the  works.  Surely  the  present  case 
comes  within  the  second  of  these  two  classes.  It 
appears  to  me,  therefore,  that  when  we  find  by  the 
83rd  section  of  the  special  Act  that  the  provisi(ms 
of  the  Lands  Clauses  Consolidation  Act  are  inca^ 
porated,  and  when  we  look  at  the  provisions  of 
that  Act,  whatever  doubt  might  exist  if  the  68tli 
section  had  stood  alone  is  removed  by  the  2'2iid  and 
23rd  sections.  And  I  cannot  bat  observe  that 
where  a  case  may  exist — and  the  case  now  before 
the  court  may  be  such  a  case — in  which  very 
serious  injury  may  be  done  to  the  premises  of  the 
party  claiming  compensation,  we  ought  to  pat  a 
liberal  construction  on  the  Act  of  Parliament^  and, 
unless  it  is  made  perfectly  clear  that  the  language 
of  the  various  Acts  of  Parliament  is  not  snfficientqr 
ample  to  embrace  the  case  in  question,  we  ongfat 
to  hold  the  party  whose  property  is  injnrioiulj 
affected — perhaps  to  a  very  large  extent — entitled 
to  compensation  from  the  public  body  whose  works 
cause  the  injury.  It  is  only  where  we  find  that 
there  is  no  provbion  at  all  applicable  to  the  ease 
that  we  ought  to  hold  that  any  person  may  mu- 
tain  an  injury  without  being  entitled  to  compen- 
sation for  It.  Now  a  number  of  hypothetical  eases 
and  others  have  been  pat  by  Sir  Jotm  Karslake  in 
his  very  able  argument,  in  which  he  says  it  '« 
clear  that  no  compensation  is  to  be  made ;  one  as 
to  the  repairing  or  altering  the  level  of  a  pave- 
ment; and  it  was  urged  that  from  the  varioiis 
statutes  referred  to  authorising  those  alterations, 
not  only  was  no  provision  made  for  compensating 
the  person  inconvenienced,  bat,  on  the  contrary, 
the  party  himself  whose  property  was  interfered 
with  has  to  contribute  his  portion  of  the  ex- 
penses for  performinK  the  works.  But  these 
are  the  cases  in  which  it  is  impossible  to  sup- 
pose, without  exaggerating  p^reatly,  that  any 
serious  injury  is  done  at  all.  Some  slight 
inconvenience  perhaps  was  sustained,  or  some 
slight  degree  of  injury  suffered.  It  is  plain  that 
these  cases  were  cases  where  the  injuries  were  of 
the  slightest  kind.  But  it  is  impossible  to  apply 
the  same  observations  to  a  case  like  this,  where 
veiy  serious  injury  has  been  sustained.  Take  the 
case  of  such  a  town  as  Bath,  Newcastle-on-Tjiie, 
or  Durham,  where  the  level  of  the  streets  vane?. 
Some  towns  are  built  on  the  sides  of  hills,  "iw 
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steep  ascents  and  descents,  and  where  an  altera- 
tion of  level  in  the  streets  would  work  great  hard- 
ship to  the  owners  of  the  houses  situated  in  them. 
It  18  quite  possible  that  the  pavement  might  be  so 
raised  as  to  reach  the  very  top  of  a  man's  door,  so 
that  ho  would  have  to  alter  tne  whole  structure  of 
his  house  in  order  to  get  access  to  it  from  the  street. 
It  would  be  impossible  to  suppose  that  the  Legis- 
lature intended  to  inflict  so  serious  an  injury  on 
any  individual  without  enabling  him  to  obtain 
compensation.  Now  an  argument  has  been  founded 
on  the  124th  and  127th  sections  of  the  special  Act 
in  this  case;  and  it  has  been  urged  that,  because 
in  these  sections  compensation  is  in  express  terms 
given  for  injury  done  in  the  cases  refeiTcd  to  in 
those  sections,  the  maxim  Exprctsio  itntiw  est  ex- 
clueio  altorin*  applies,  and  that  in  the  cases  where 
there  is  no  express  provision  for  compensation 
made,  no  compensation  is  intended  to  be  given.  I 
think  if  we  look  at  the  nature  of  the  inconveniences 
dealt  with  by  those  sections,  the  argument  alto- 
gether fails.  The  124th  section  empowers  the 
commissioners  to  give  notice,  where  a  projection 
or  obstruction  renders  less  commodious  the  pas- 
sage along  any  street,  to  the  owner  or  occupier  of 
the  house  in  front  of  which  such  projection  or  ob- 
struction is  placed  to  remove  the  same,  and  in 
default  of  his  so  doing  imposes  a  penaltv.  This 
contemplates  something  which  might  be  con- 
sidered as  a  nuisance,  and  the  person  inconve- 
nienced is  made  entitled  to  compensation.  Bat 
the  observation  I  would  rather  make  on  this  sec- 
tion is  this,  that  it  might  very  well  be 
doubted  whether  the  merely  bringing  back  the 
front  of  a  building  could  be  considered  an 
"  improvement "  wiuiin  the  meaning  of  the  Act, 
as  the  making  or  altering  a  street  or  sewor 
would  undoubtedly  be.  It  may  have  been  doubted 
by  the  framers  of  the  Act  whether  the  former 
could  be  considered  an  "  improvement "  within 
its  meaning,  and  so,  ex  dbundanti  catiteld,  they 
may  have  inserted  this  provision.  The  same  ob- 
servation might  be  applied  to  the  127th  section. 
[His  Lordship  read  the  section  empowering  the 
commissioners,  where  a  house  projecting  beyond 
the  ordinary  line  of  the  street  is  taken  down  to 
be  rebuilt,  to  compel  the  owner  to  rebuild  it,  so 
that  its  frontage  may  be  in  a  line  with  the  rest  of 
the  street,  and  to  compensate  the  owner,  should 
he  sustain  any  loss  or  damage  by  his  house  being 
so  set  back.]  Well,  then,  a  further  argument, 
and  the  only  one  which  remains  for  me  now  to 
deal  with,  is  founded  on  the  several  sections  of  the 
Local  Act  following  the  83rd,  which  relate  in 
general  onlv  to  the  purchase  of  lands,  and  it  is 
said  that  the  improvements  contemplated  by  the 
83rd  section  are  only  those  large  and  substantial 
improvements  contemplated  by  the  sections  fol- 
lowing. But  I  do  not  know  why  we  should  put 
so  limited  a  construction  on  the  word  "  improve- 
ment," for  though  that  section  is  followed  by  sec- 
tions dealing  with  large  and  substantial  improve- 
ments, it  is  also  followed  by  sections  providing  for 
other  improvements  of  a  minor  character.  Upon 
all  these  sections  it  appears  to  me  that  the  grounds 
entirely  fail  on  which  it  is  contended  that  the 
plaintiff  in  the  present  case  is  not  entitled  to 
compensation  for  the  injury  which  he  has  sus- 
tained. Under  all  these  circumstances,  and  taking 
the  68th  and  the  22nd  and  23rd  sections  of  the 
Lands  Clauses  Consolidation  Act,  and  the  83rd 
and    following  sections  of  the  local  Act,  I  think 


that  the  plaintiff  is  dearly  entitled  to  compensa- 
tion, and  therefore  that  the  judgment  of  the  court 
below  should  be  affirmed. 

WiLLES,  J. — I  am  of  the  same  opinion.  I  do  not 
wish  to  add  anything  to  the  judgment  of  the  Lord 
Chief  Baron,  in  which  I  quite  agree.  I  desire 
only  to  refer  to  the  case  of  Leader  r.  Moxoii  (2 
Wm.  Black.  924.)  That  was  an  action  on  the  case 
against  contractors,  employed  by  certain  commis- 
sioners, who  were  bound  to  pave  certain  streets,  for 
obstructing  the  doors  and  windows  of  six  mes- 
suages belonging  to  the  plaintiff.  Power  was 
given  to  the  commissioners  to  lay  out  a  new 
street  within  the  limits  mentioned  in  the  Act  of  Par- 
Uament,  "  so  as  the  same  does  not  obstruct,  hinder, 
or  prejudice  the  rights  or  free  passage  that  any 
person  hath  to  his  lands,  tenementti,  or  heredita- 
ments;" and,  without  any  such  proviso  as  the 
foregoing  being  annexed,  the  commissioners  were 
also  empower^  to  "  pave,  repair,  sink,  or  alter  the 
same  in  such  manner  as  the  commissioners  shall 
think  fit."  The  plaintiff's  houses  having  been  in- 
terfered with  in  the  same  way  as  the  plaintiff's 
premises  have  been  in  the  present  case,  he  brought 
an  action  on  the  case  for  the  damage  done  to  hira, 
and  it  was  urged  on  behalf  of  the  defendants  that 
the  power  of  the  commissioners  was  discretionary 
in  these  matters,  and  that  they  might  do  what  they 
thought  proper  within  the  limits  of  the  Act;  but 
the  court  came  to  the  conclusion  that  the  commis- 
sioners had  not  an  arbitrary  discretion  in  the 
matter,  but  one  limited  by  law  and  rea.son ;  and 
then  went  on  to  say  that "  had  Parliament  intsnded 
to  demolish  or  render  useless  some  houses  for  the 
benefit  or  ornament  of  the  rest,  it  would  liave 
given  express  powers  for  that  purpose,  and  given 
an  equivalent  for  the  loss  that  individuals  might 
have  sustained  thereby."  That  is,  I  think,  equi- 
valent to  what  is  done  in  the  present  case. 

CuANMELL,  B. — I  am  of  the  same  opinion. 

Keating,  J. — I  am  of  the  same  opinion. 

PiGOTT,  B. — I  am  of  the  same  opinion.  I  would 
only  add,  with  reference  to  the  124th  and  127th 
sections  of  the  special  Act,  which  in  express  terms 
give  compensation  for  injuries  sustained  by  persons 
from  the  improvements  there  authorised,  that  this 
may  be  accounted  for  by  the  fact  that  they  follow 
sect.  123,  which  deals  with  a  class  of  nuisances 
for  which  a  penalty  is  imposed,  and  in  rospoct  of 
which  it  was  not  intended  that  any  compensation 
should  be  made  to  owner8.(a)  Then  the  Legisla- 
ture, dealing  in  the  next  section  with  the  case  of 
"  all  obstructions  or  projections  of  a  like  kind  as 
those  before  mentioned  which  have  been  erected 
or  placed  against  or  in  front  of  any  house  or  other 
building  in  any  street  or  public  place  before  the 
passing  of  the  Act,"  may  have  thought  that  unless 

(a>  Sect.  123  enacts,  "  That  if  the  oommissionera  shall 
consider  any  porch,  shed,  projeotinj:  window,  steps,  cellar, 
cellar  door,  window,  sign,  niga  post,  sign  iron,  showboard, 
window  shutter,  wall,  gate  or  fence,  or  any  other  obstruc- 
tion or  projection  hereafter  to  be  placed  against  or  |n 
front  of  any  house  or  building  to  be  an  annoyance,  in 
consequence  of  the  same  projecting  into,  endangering,  or 
rendering  less  commodious  the  passage  along  any  street 
within  the  limits  of  this  Act,  it  snail  be  lawful  for  them 
to  give  notice  in  writing  to  the  owner  or  occupier  of  such 
house  or  building  to  remove  such  obstruction  or  pro- 
jection, or  to  alter  the  same  in  such  manner  as  shall  have 
been  directed  by  the  commissioners,  or  in  default  thereof 
snch  owner  or  occupier  shall  forfeit  the  sum  of  40s.  for 
every  week  that  such  matter  or  thing  shall  not  have  been 
removed  after  such  notice  as  aforesaid. 
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compoosation  were  expressly  given,  it  might  be 
considered  that  it  was  intended  that  it  should  not  be 
given,  and,  therefore,  fy  mnjori-  ruiilAn,  expressly 
stated  in  the  124th  section  that  the  commissioners 
"  sliiiU  make  rea.soimble  compensation  to  every 
person  who  shall  incur  any  loss  or  damage  by 
such  reniovnl  or  alteration." 

Cleasby,  B. — I  am  of  the  s-amp  opinion. 

Jinljiiimt  tijffiniicj. 

Attorney  for  prosecutor,  linlt  and  Sou. 

Attorney  for  defendants,  Lcr,  r<mberton  and  Co. 


COURT  OF  BANXBV7TCT. 

JUpcrt«d  br  A.  A.  DoRU  mod  B.  Otngr,  Eaqn., 
BuTi<ters.at-Lav. 

Nov.  6  and  13, 1871. 

(Before  the  Cuibf  Judob.) 

Er.  parte  Bailet;  Be  Jbcks. 

BitiilcrHpfcy  Act  186ft,  $».  6,  87,  95,  U9—Co,njiro- 

misc — Trade    debit  —  Exeenfion-credHor,    rujhts 

of. 
An  ezcfHiion  leried  hpfiire  an   arf  of   hanhrnptnj 

prcuaih  against  the  title  of  a  trustee  subsequently 

appointed. 
The  word  "  trader  "  in  the  Bankniptnj  AH  has  no 

retrospective  operation,  hut  refers  only  to  persmis 

in  trade  at  the  time  when  the  Act  was  passed,  or 

who  shotihi  go  into  trade  subsequently. 
This  was  an  appeal  from  the  decision  of  the 
judge  of  the  County  Court  at  Norfolk,  held 
at  Norwich,  refusing  an  application  by  an  execu- 
tion-creditor of  the  debtor  for  a  declaration  that 
his  execution  had  placed  him  in  the  position  of  a 
secured  creditor. 

Jecks,  the  debtor,  had  for  some  years  down  to 
and  prior  to'  Christmas  1867  carried  on  the  busi- 
ness of  a  timber  merchant  in  Norwich,  when  he 
discontinued  it.  Jecks  had  also  carried  on  the 
business  of  a  farmer  down  to  the  time  of  filing  his 
petition  for  Uquidation.  Whilst  in  business  aa  a 
timber  merchant  he  became  indebted  to  the  Nor- 
wich Crown  Bank  to  the  amount  of  about  10,000{., 
The  bank  subsequently  stopped  payment,  and 
£.  C.  Bailey,  the  present  appellant,  was  ap- 
pointed trustee  to  wind-up  the  estate.  The  deot 
owing  to  the  bank  was  in  respect  of  two  dis- 
honoured promissory  notes,  upon  each  of  which 
the  trustee  brought  an  action  against  the  debtor 
in  the  Queen's  Bench  on  the  9th  Jan.  1871,  and  re- 
covered judgment.  About  the  middle  of  February, 
a  writ  of  jierl  facias  was  issued  in  one  of  the 
actions  for  the  sum  of  417;V.  Vis.  Sd.  and  on  the 
18th  Feb.,  it  was  lodged  with  the  sheriff  of 
Norfolk  for  execution,  and  on  the  same  day 
the  sheriff's  officer  took  possession  of  the  goods 
and  chattels  of  the  debtor.  On  the  '22nd 
the  debtor  filed  a  petition  for  liquidation,  and 
on  the  same  day  an  interim  injunction  was  granted 
at  the  iiistance  of  the  debtor  to  restrain  the  sheriff 
and  the  execution  creditor  from  further  proceed- 
ing with  the  execution  until  the  9th,  and  con- 
tinned  until  after  the  first  meecing,  which  took 
place  on  the  20th  March,  when  Messrs.  Culley  and 
Dowson  were  appointed  tnistecs.  An  arrange- 
ment was  afterwards  corao  to  between  the  paities 
with  the  sanction  of  the  court,  whereby  the  trus- 
tees agreed  to  pay  25/.  to  the  sheriff  in  satisfaction 
of  his  poundage,  possession  fees,  &c.  Upon  the 
6th  April,  on  the  application  of  the  trustees,  the 


judge  made  the  following  order:  "  I  do  order  that 
the  said  E.  C.  Bailey  be  restrained  from  taking 
any  further  proceedings  in  the  said  action,  and  the 
said  sheriff  of  Norfolk  be  restrainc<l  from  pro- 
ceeding further  on  the  said  execution,  the 
trustee  of  the  property  of  the  said  C.  Jecks  paying 
the  agreed  sum  of  2.y.  in  discharge  of  sneriff's 
poundage,  officer's  fees  and  charges  for  possession 
iu  respect  of  or  uudcr  such  execution."  The  2-^. 
having  been  paid  in  accordance  with  this  order,  the 
sheriff  withdrew  from  possession. 

Mr.  Bailey  thereupon  apphed  to  the  court, 
under  the  71st  section  of  the  Bankruptcj-  Act 
18t)i>.  that  the  order  of  the  6th  of  April  might  be 
varied  or  rescinded,  and  that  one  of  the  three 
following  declarations  might  be  made : 

First,  that  the  sheriff  might  be  permitted  to 
realise  the  goods  taken  iu  execution,  and  that  the 
proceeds  of  such  sale  might  be  applied  towards 
satisfaction  of  the  debt  and  costs  ;  or 

Secondly,  that  he,  Bailey,  might  l>e  declared^a 
secured  creditor  in  respect  of  the  said  judgment 
and  execution,  and  that  the  goods  taken  in  execu- 
tion might  be  sold  by  the  trustees,  and  the  pro- 
ceeds applied  in  payment  of  the  debt  due  to  him 
as  such  execution-creditor;  or 

Tliirdly,  that,  if  thfl  goods  had  already  been 
sold,  the  money  arising  from  such  sale  might  be 
applied  to  the  discharge  of  his  claim  as  such,  exe- 
•cution-creditor. 

Notice  of  this  application  was  served,  upon  the 
trustees,  and  the  application  came  on  for  nearing 
on  the  2nd  June  187L,  when  the  judge  of  the 
County  Court  decided  against  the  claim  of  the 
execution-creditor,  chiefly  upon  the  ground  that  he 
bad  by  the  acceptance  of  tne  251.,  and  the  with- 
drawal of  the  sheriff,  g^ven  up  his  claim  to  the 
goods  taken  in  execution,  the  whole  of  which  ha^ 
with  the  consent,  or  at  any  rate  without  the  oppo- 
sition of  the  execution-creditor,  been  sold  by  the 
debtor's  trustees  before  this  decision  was  given. 

It  was  against  this  decision  that  the  present 
appeal  was  brought. 

Ueeil  and  Cozens-Hardy  appeared  for  the  *>f>pel- 
laut. — The  25/.  which  was  paid  to  the  ^heiiff  was 
paid  solely  on  account  of  the  amount  doe  to  him 
for  fees  and  other  expenses  incidental  to  the  ez>- 
cution ;  the  sheriff  never  intended  to  accept  that 
sum  as  in  any  way  compromising  the  rights  of  the 
execution-croditor.  The  withdrawid  of  the  sheriff 
from  his  possession  was  in  obedience  only  to  the 
order  of  the  court,  which  he  was  bound  to  ob^; 
and  that  order  was  only  consented  to  by  both  sides 
so  far  as  concerned  the  withdrawal  of  the  dieriff, 
and  to  save  expense,  and  certainly  without  pre- 
judice to  the  rights  of  the  execution-creditor. 
They  cited : 

The  Bankraptcy  Act  1869,  a.  6  (cl.  3  ud  5),  sad 

seotfl.  159  and  87 ; 
Slater  v.  PtnJer,  24  L.  T.  Bep,  N.  S.  631 ;  L.  B^.  6 

EjX  228  * 
Xx  parte  Hoeke,  24  L.  T.  Bep.  N.  S.  475 ; 
£z  parte  Craven,  23  L.  T.  Bep.  N.  S.  563 ;  L.  Bap.  10 

Eq.  648 ;  and 
Et  parte  Boyd,  31  L.  J.  6,  Bank. 
lloxburyh,  Q.C.  and  F.  Kniyht,  for  the  respon- 
dent.— The  order  of  the  6th  April  was  drawn 
up  by  consent.  Both  parties  therefore  must  con- 
cur in  any  variation  of  that  order ;  and  one 
party  only  applies  in  the  present  instance.  The 
2-">/.  wos  not  merely  poid  to  satisfy  the  shcrifTs 
fees ;  the  money  was  paid  in  purmianoe  of  *b 
agreement  upon  which  the  order  of  the  6lh  April 
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was  founded.  The  present  case  differs  from  that 
of  Ex  parte  Roche  and  Slater  v.  Pindcr.  The  exe- 
cntiou  was  levied  for  more  than  252.  It  appears 
from  the  evidence  thatmany  of  the  debts  now 
owing  were  incurred  by  the  debtor  whilst  in  trade. 
No  question,  therefore,  oonld  arise  upon  that. 
They  cited 

£x  parte  Key,  L.  Bep.  10  Eq.  432 ; 

BatUy  T.  Giant,  9  Bing.  121  ; 

Whart<m  r.  Nailor,  10  Q.  B.  H«p.  672; 

Bvelyn  v.  Jontt,  S  Uaro,  475 ; 

The  Bankraptoy  Aot,  1889,  8. 95. 

Cur.  adv.  vult. 

Nov.  13.  —  The  Ohibf  Judge.  —  The  case  Be 
Jeeki,  which  was  argued  on  Monday,  consisted  of 
these  facts.  An  execution  founded  upon  a  judg- 
ment obtained  in  an  action  at  law  was  levied  by 
the  sheriff  of  Norfolk  apon  the  goods  of  Jecks,  the 
debtor,  on  the  18th  of  Feb.  last.  On  the  22nd  of 
the  same  month  Jecks  presented  a  petition  for 
liquidation  under  the  125th  section  of  the  Bank- 
ruptcy Act  1869.  On  the  latter  day  a  receiver 
was  appointed  by  an  order  of  the  judge  of  the 
County  Court,  and  an  injanction  was  awarded 
restraming  further  proceedings  by  the  sheriff. 
Yarions  proceedings  by  a<\journn)ent,  which  it  is 
not  necessary  to  mention  more  particularly,  took 
place  before  the  registrar,  until,  on  the  6th  April, 
trustees  having  in  the  interim  been  appointed 
under  the  petition  by  an  order  of  the  judg& 
of  the  County  Court,  the  injunction  was  con- 
tinued on  payment  by  the  trustee  of  the  agreed 
sum  of  252.  in  discharge  of  sheriff's  poundage, 
officer's  fees,  and  charges  for  possession  in  re- 
spect of  the  execution,  and  the  sheriff  there- 
upon withdrew  from  possession  of  the  property, 
wnich  was  then  assumed  and  has  since  boen 
dealt  with  by  the  trustees.  Thus  nuktters  stood 
until  the  month  of  June  last,  when  an  application 
on  behalf  of  the  execution  creditor  was  heard  by 
the  judge  of  the  County  Court  to  the  effect 
that  the  order  of  the  6th  April  might  be  varied  or 
rescinded,  and  for  a  declaration  that  notwithstand- 
ing such  order  the  sheriff  might  be  at  liberty  to 
proceed  with  the  sale  of  the  goods  under  the 
execution  or  that  they  might  be  sold  by  the 
trustees;  or  if  they  had  been  already  sold 
that  the  net  proceeds  might  be  applied  in  pay- 
ment of  the  execution-creditor's  deot.  This  ap- 
plication was  made  mainly  upon  the  authority 
of  a  case  then  recently  decided  in  the  Court  of  Ex- 
chequer, BUUtvr  V.  Finder,  in  which  it  was  held 
that  an  execution-creditor  who  had  seized  in  exe- 
cotion  the  goods  of  his  debtor,  before  the  com- 
mission of  an  act  of  bankruptcy  by  the  latter, 
was  entitled  to  the  prooews  of  the  execu- 
tion as  against  the  trustee,  although  the  abju- 
dication was  prior  to  the  sale.  Ou  the  part  of 
the  trustees  it  was  insisted  that  whatever  might 
be  the  law  as  pronounced  by  the  authority  referred 
to,  the  order  of  the  6th  April  could  not  be  dis- 
turbed, inasmuch  as  it  proceeded  upon  a  settle- 
ment or  compromise  of  ail  matters  then  m  dispute 
between  the  exocution-creditor  and  the  trustees, 
and  had  been  made  upon  the  payment  of  252.,  by 
which  the  creditor  was  relieved  of  all  the  expenses 
attending  the  sheriff's  possession  which  he  would 
otherwise  have  had  to  bear.  It  was  further  in- 
sisted by  the  trustees  that,  inasmuch  as  part  of  the 
debt  for  which  the  judgment  had  been  recovered, 
and  many  other  debts  still  owing  by  the  debtor, 
had  been  contracted  whilst  he  was  in  trade,  the 


creditor  was  precluded  by  the  87th  section  of  the 
Bankruptcy  Act  1869  from  all  benefit  of  his  execu- 
tion. To  this  latter  objection  the  execution  credi- 
tor replied  that  the  debtor  had  wholly  ceased  to  be 
a  trader  from  the  month  of  April  1868  ;  that  the 
87th  section  of  the  Act  had  no  retrospective  opera- 
tion ;  and,  moreover,  that  no  sale  had  taken  place  so 
as  to  bring  it  within  the  words  of  that  section, 
and  several  affidavits  were  filed  and  used  upon 
tliis  occasion.  The  learned  judge  was  of  opinion 
that  the  compromise  upon  which  the  order  of  the 
6th  April  was  made  was  full  and  effectual,  and 
that  it  prevented  him  from  entering  upou  a 
consideration  of  any  of  the  other  facts  of  the  case, 
and  his  judgment  was  delivered  in  these  terms  : 
"  I  at  first  thought  of  reserving  my  decision  for 
the  purpose  of  referring  to  the  law  upou  the  sub- 
ject, and  the  practice  and  decisions  on  one  or  two 
points  in  the  case ;  but  after  having  heard  both 
the  learned  gentlemen,  and  looked  at  the  facts  of 
this  case,  and  the  clauses  of  the  statute  relating  to 
it,  I  find  that  it  is  an  application  under  sect.  71  of 
the  new  Bankruptcy  Act,  really  asking  me  sitting 
in  bankruptcy  to  review  or  vary  the  order  made 
on  the  6th  April  last,  which  was  an  order  made 
with  the  full  knowledge  and  consent  of  all  the 

Earties  upon  the  state  of  facts  then  existing.  Much 
as  been  said  on  both  sides  as  to  the  question  of 
the  bankrupt  being  a  trader  or  non-ti-ader ;  but  I 
do  not  think  the  question  of  trading  or  non-trading 
comes  before  me  to  offer  any  decision  upon.  The 
real  point  appears  to  me  to  be  the  withdrawal  of 
the  sneriff.  At  that  time  the  law  was  exceedingly 
doubtful  as  to  whether  the  filing  of  the  petition  for 
arrangement  by  Mr.  Jecks  altogether  defeated  the 
execution  and  seizure  obtained  by  Mr.  Buley,  and, 
Mr.  Bailey,  acting  as  ho  was  for  a  largo  body  of 
very  jealous  creditors,  took  the  opportunity  of  con- 
sulting one  of  the  most  able  legal  advisers  he  could, 
who  hap})ened  to  be  also  the  under  sheriff,  and  who 
in  oi-der  to  save  the  estate  of  Harvey  and  Hudson, 
the  probable  costs  and  expenses  attending  the  sei- 
zure, willingly  consented  to  withdraw,  teiking  t^e 
sum  of  252.  m  discharge  of  sheriff's  poundage  ajid 
other  expenses  by  which  the  estate  of  Harvey  and 
Hudson  was  exonerated  from  all  liabilities  in  refe- 
rence to  the  execution,  and  an  order  was  prepared 
carrying  this  agreement  into  effect.  That  order 
being  completed  by  the  full  knowledge  aud  oon- 
sent  of  all  competent  parties,  and  a  sum  of  money 
being  accepted  by  the  sheriff — accepted  in  point  of 
fact  oy  the  execution  creditor;  a  sum  of  252.  in 
discharge  of  the  sheriff's  poundage,  officer's  fees, 
and  charges  of  possession— it  cannot  now,  I  think, 
be  varied  or  altered  on  the  application  of  one  of 
the  parties  to  it ;  and  I  am  of  opinion  that  no  case 
has  baen  made  out  to  induce  lue  to  interfere  with 
it.  I  must,  therefore,  decide  against  the  applica- 
tion." The  motiou  was  therefore  refused  with 
costs  on  the  2nd  June,  and  it  is  against 
that  order  that  the  present  appeal  has  beeu 
brought.  Facts  and  arguments  similar  to  those 
which  were  addressed  to  the  learned  judge 
have  been  brought  to  my  attention,  and  with 
oue  very  imporbuit  addition,  of  which  he  had  not 
the  benefit—I  mean  the  recent  decision  of  the 
Lord  Chancellor  in  Ee  imrtn  Rod;  re  Hall ;  the 
materials  for  deciding  the  que-itioiis  between  the 
])artie8  are  the  aame.  I  bad  decided  in  the  last 
mentioned  ca»e  that  the  seiaure  by  an  execution 
creditor  which  had  not  been  completed  by  sale 
before  the  title  of  the  trustee  had  accrued  could 
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not  prevail  againsfc  that  title,  and  that  the  goods 
seized  in  execution  belonged  to  the  tmstee  to  be 
administered  by  him  for  the  general  benefit  of  the 
creditors.  I  had  arrived  at  that  conclusion  after 
the  best  consideration  that  I  could  give  to  all 
the  provisions,  and  to  what  I  considered  to  be  the 
8C0]>e  and  meaning  of  the  statute,  not  without  a 
full  recollection  that  sect.  184  of  the  Act  of  1849 
had,  with  other  sections  of  the  former  statutes  in 
bankruptcy,  been  repealed,  but  with  a  full  convic- 
tion that  It  was  the  intention  of  the  Legislature 
that  the  wholesome  provisions  of  that  section 
should  still  remain  in  force,  and  that  the  enact- 
ments of  the  existing  statute  would  supply  the 
place  of  the  repealed  clause,  and  that  no  intention 
was  expressed  in,  and  none  could  be  inferred 
from,  the  enactments,  that  it  was  the  object  of 
the  Legislature  to  abrogate,  in  effect,  one 
of  the  most  important  rules  which  had  been 
established  for  the  protection  of  the .  general 
creditors,  which  rule  had  been  in  beneficial 
operation  since  the  statute  of  1849,  which  con- 
tained the  184th  section,  was  passed,  and  which 
had  made  the  English  law  in  bankruptcy  in  ac- 
cordance with  the  principles  of  banknipt  law  in 
other  countries.  As  I  have  expressed  my  convic- 
tion and  the  means  by  which  it  was  arrived  at  in 
the  previous  cases,  it  is  unnecessary  to  repeat  them ; 
and,  indeed,  I  feel  it  would  be  improper  to  say 
any  more  on  this  subject,  since  it  has  been  decided 
by  authority,  by  which  I  am  not  only  bound,  but 
to  which  I  most  sincerelv  defer,  that  the  law  is 
different  from  that  whicn  I  had  taken  it  to  be. 
The  case  of  Slafer  v.  Finder  was  decided  upon  a 
special  case.  It  was  first  heard  before  Martin 
and  Bramwell,  BB.  The  question,  which  was  the 
same  as  that  which  arose  in  this  case,  was  thought 
so  new  and  important,  that  those  eminent  judges 
directed  it  to  be  reheard  before  the  full  court. 
Upon  the  rehearing,  which  took  place  before 
the  Chief  Baron  and  Martin,  Channell,  and 
Gleasby,  BB.,  Martin,  B.,  read  a  judgment  which 
he  had  prepared  after  the  first  hearing,  in  which 
he  stated  largely  the  ground  of  his  decision. 
That  decision  was  that  the  trustee  was  entitled 
only  to  the  proceeds  of  the  execution  remaining 
after  satisfying  the  execution.  The  other  learned 
barons  also  delivered  separate  judgments  after  hear- 
ing the  second  argument,  in  which  they  all  concurred 
in  deciding  that,  inasmuch  as  sect.  184  of  the  Act 
of  1849  had  been  repealed,  and  not  re-enacted,  an 
execution  levied  by  seizure  before  an  act  of  bank- 
ruptcy which  was  valid  at  common  law,  and  not 
aflected  by  any  statutory  enactment,  required  no 
statutory  or  other  protection,  but  remained  effec- 
tual, although  adjudication  in  bankruptcy  might 
occur  before  the  sale.  This  case  was  not  before  me 
when  I  decided  in  BocTc,  re  Hall,  that  an  execution 
creditor  who  had  seized  but  had  not  sold  the  goods 
of  his  debtor  before  the  presentation  of  a  petition 
for  liquidation,  and  who  was  restrained  from  pro- 
ceeding, was  not  entitled  to  the  proceeds  of  the 
sale  as  against  the  trustee.  From  that  decision 
an  appeal  was  brought,  and  argued  be  fore  the  Lord 
Chancellor  and  the  Lords  Justices,  who  adopted 
the  judgment  of  the  Court  of  Exchequer,  noticing 
the  difference  between  the  Act  of  1849,  which 
contained  sect.  184,  and  the  statute  now  in  opera- 
tion, which  contained  no  such  provision,  and  the 
order  appealed  from  was  accordingly  and  for  that 
reason,  reversed.  Such,  then,  being  the  state  of  the 
law  as  established  by  the  decisions  I  have  referred 


to,  it  appears  clear  that  the  order  now  appealed 
from  is  not  in  accordance  with  the  law  so  estab- 
lished. The  learned  County  Court  judge  pro- 
nounced no  opinion  upon  the  point  of  law,  but  being 
of  opinion  that  the  creditor  was  bound  by  the 
compromise  which  had  been  entered  into,  and  the 
payment  of  251.  by  the  trustee  on  the  footing  of 
that  compromise,  he  added  that  it  was  not  to 
be  disturbed  on  the  grounds  which  had  been 
submitted  to  him.  Now,  having  considered  the  affi- 
davits, and  attending  particularly  to  those  which 
relate  to  this  part  of  the  case,  and  to  the  circum- 
stances which  were  then  in  the  contemplation  of 
the  parties,  and  it  being,  I  think,  clear  that  the 
consent  of  the  creditor  to  the  withdrawing  of  the 
sheriff  was  made  upon  a  misapprehension  of  the 
true  effect  of  the  statute,  I  cannot  say  that  the 
other  grounds  upon  which  the  court  was  asked  to 
vary  or  rescind  the  order  of  the  6th  April  were  to 
be  disregarded.  The  order  was  not  drawn  up, 
near  is  it  expressed  to  be  by  consent.  It  is  posi- 
tively stated  by  the  creditor's  solicitor  (who  was 
also  the  under-sheriff)  that  in  demanding^  payment 
of  the  sheriff's  poundage  and  fees,  and  m  accept- 
ing the  sum  which  was  paid,  he  did  so  without 
prejudice  to  the  rights  of  the  execution  creditor; 
and  although  the  trustees  say  that  this  was  not 
their  understanding,  I  do  not  find  that  that  state- 
ment of  the  creditor's  solicitor  is  effectually  con- 
tradicted, and  I  think  it  would  be  too  much  to  say 
that  the  order  of  the  6th  April  is  one  which  cannot 
or  ought  not  to  be  re-considered.  Then,  as  to  the 
point  of  the  debt,  or  some  part  of  it,  having  been 
contracted  while  the  debtor  was  a  trader,  I  am  of 
opinion  that  the  existing  statute  has,  in  this  iv- 
spect,  no  retrospective  operation,  and  that  it  speaks 
of,  and  refers  only  to  such  persons  as  at  the  time 
of  its  commencement  were  or  should  afterwards 
become  traders.  Now  it  may  be,  I  venture  to  say 
it  is,  a  matter  to  be  regretted  that  by  the  rep^  of 
the  184th  section  of  the  Act  of  1849,  andtherailore 
of  the  provisions  of  the  existing  statute  to  supply 
the  defect  occasioned  by  that  repeal,  the  whole- 
some protection  to  creditors  which  the  repealed  sec- 
tion afforded  has  been  lost  to  them,  and  some  of  the 
inconveniences  which  the  state  of  the  law  ante- 
cedent to  1849  had  occasioned  will  flourish  in 
their  old  and  vicious  force.  It  may  be  that  the 
Legislature  will  think  fit  by  some  future  enactment 
to  supply  the  existing  defect.  With  these  conside- 
rations I  have  nothing  to  do.  I  find  the  law 
clearly  expounded  and  authoritatively  established: 
and  in  accordance  with  that  law  I  am  bound  to 
declare  that  the  orders  of  the  6th  April  and  the 
2ud  June  must  be  discharaed,  but,  having  regard 
to  what  has  taken  place  between  the  parties,  the 
order  now  to  be  made  must  be  so  guarded  as  to  do 
justice  to  all  parties,  so  £eu*  as  is  practicable.  It 
appears  that  in  consequence  of  the  order  of  April 
(wnich,  although  it  was  not  consented  to  was  con- 
curred in  by  the  appiellant)  the  trustees  have  sold 
the  goods  taken  in  execution,  and  that  this  was 
done  with  the  knowledge  of,  and  without  objection 
by,  the  appellant.  The  order  now  to  be  made  must 
therefore  be  to  declare  the  right  of  the  creditor; 
to  order  an  account  to  be  taken  of  the  goods  seized 
in  execution  and  sold  by  the  trustees,  and  to  direct 
them  to  pay  over  to  the  execution-creditor  the  net 
proceeds  which  shall  appear  to  have  been  received 
ty  them,  deducting  the  costs  and  expenses  atten- 
dant upon  and  incident  to  the  sale,  and  deducting 
also  the  sum  of  25{.  which  was  paid  to  the  sheriff. 
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There  can  be  no  costs  of  the  appeal,  bnt  the  de- 
posit mast  be  returned  to  the  appellant. 

Solicitors  for  the  appellant,  LInklater,  Hack, 
teood,  and  Co.,  agents  for  Goakt,  Norwich. 

S3licitors  for  the  respondent,  8lee,  Ooans,  and 
B'Jjleij,  agents  for  Taywr  and  Song,  Norwich. 


Monday,  Bee.  11, 1871. 

(Before  the  Cuvtt  Jodqe.) 

Ex  parte  Bowbothax  ;  Be  Bowbotham. 

Bankriiptcy  Act  1869,  ».  7 — Debtor'*  »ummcn$ — 

Dispute  as  to  partnership. 
The  court  will  not  direct  a  trial  of  the  question  of 
indebtedness  by  a  jury  unless  the  debtor  is  pre- 
pared on  the  hearing  of  the    summons  to  give 
security  pursuant  to  the  7th  section  of  the  Bank- 
ruptcy Act  1869. 
W.  and  E.  Bowbotham  had  from  the  year  1859  down 
to  the  year  1864  carried  on  the  basiness  of  malsters 
at  Newark  in  co-partnership,  under  the  style  of  Row- 
bo[>ham  and  Sons.    At  this  latter  date  the  father, 
"W".  Bowbotham,  retired  from  the  business,  but, 
with  his  permission,  his    son  continued  to  carry 
it  on  nnder  the  partnership  title. 

Some  time  in  the  year  1871  a  bill  of  exchange 
for  280J.  was  drawn  by  W.  Genbel  upon  E.  Bow- 
botham, the  son,  and  accepted  by  him  in  the  name 
of  the  firm,  "W.  Bowbotham  and  Sons."  The 
bill  became  due  on  the  9th  Oct.  1871,  and  was  duly 
presented  for  payment  by  the  Midland  Banking 
Company  (Limited),  by  whom  it  had  been  dis- 
counted for  the  holder. 

The  bill  being  dishonoured,  the  bank  took  bank- 
rnptcy  proceedmgs  in  the  County  Court  of  Not- 
tingham by  way  of  debtor's  summons  against  W. 
and  E.  Bowbotham.  E.  Bowbotham,  the  son,  did 
not  dispute  his  liability  on  the  bill,  bnt  W.  Bow- 
botham filed  an  affidavit  in  the  statutory  form 
denying  the  debt  upon  the  grounds  aboye  stated. 
Both  W.  and  E.  Bowbotham  were  examined  and 
cross-examined  with  reference  to  the  liability  of 
"W.  Bowbotham  to  debts  contracted  by  his  son 
after  the  father  had  retired  from  the  partnership, 
but  no  notice  of  his  withdrawal  was  inserted  in  the 
Oaxette,  or  otherwise  made  public.  When  the  case 
came  before  thejudge  of  the  County  Court  upon  an 
application  by  W.  Bowbotham  to  dismiss  the  sum- 
mons against  him,  he  endeavoured  to  prove  that  in 
the  early  part  of  the  year  1871  the  bank  had  distinct 
notice  from  E.  Bowbotham  that  his  father  had  retired 
from  the  business.  This,  however,  was  contra- 
dicted by  the  manager  of  the  bank,  and  the  judge, 
not  being  satisfied  with  the  evidence  adduced  by 
W.  Bowbotham,  refused  the  application  to  dismiss 
the  summons,  and  as  the  debtor  was  not  able  to 
give  the  required  security,  the  judge  refused  to 
send  the  question  of  indebtedness  to  be  tried  by  a 
jury. 

It  was  i^ainst  this  decision  that  the  present 
appeal  was  brought. 

An  act  of  bankruptcy  having  been  committed  by 
both  parties  from  neglecting  to  comply  with  the 
terms  of  the  order,  the  bank,  on  the  11th  Nov. 
1871,  filed  a  petition  for  adjudication  of  bank- 
mptey  against  Doth  father  and  son. 

Upon  the  appeal  coming  on  to  be  heard  before  the 
Chief  Judge,  W.  Bowbotham  asked  that  the  ques- 
tion of  partnership  might  be  referred  to  a  jury 
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without  his  being  required   to    give    the  usual 
security. 

_  Bagtey  appeared  for  the  appellant. — The  ques- 
tion of  partnership  ought  not  to  have  been  dis- 
posed of  in  the  summary  manner  in  which  it  had 
Deen  dealt  with  by  the  court  below,  bnt  it  ought  to 
have  bean  sent  by  him  to  be  decided  by  a  jury 
without  requiring  security  from  the  applicant. 

Sargood,  Serjt.,  and  Westlake,  for  the  bank,  con- 
tended that  the  case  had,  in  point  of  fiKt,  been 
tried  by  the  judge  who,  sitting  both  as  judge  and 
jury,  had  decided  the  question. 

The  Chief  Jcdgb.— If  the  evidence  adduced  by 
the  alleged  debtor  in  a  case  of  this  kind  is  of  such 
a  charactor  as  to  satisfy  the  court  that  no  debt  is 
owing  from  him,  the  summons  will  be  dismissed. 
If,  however,  the  evidence  on  the  question 
of  indebtedness  is  inconclusive  the  court  will 
either  allow  the  validity  of  the  summons,  or 
have  the  question  submitted  to  a  jury,  if  the 
debtor  is  prepared  to  give  the  necessary 
security.  It  was  not  the  intention  of  the  Legisla- 
ture that  a  summons  should  be  dismissed  merely 
upon  the  debtor's  denial  of  his  liability,  or  that 
the  question  should  be  submitted  to  a  jury  without 
the  debtor  giving  the  prescribed  security.  The 
judge  of  the  County  Court  has  arrived  at  a  right 
decision,  and  the  appeal  must  be  dismissed  with 
costs. 

Solicitors  for  the  appellant,  Petgrane  and 
Hodgkinson,  agents  for  Pratt  and  Hodghinson. 

Solicitors  for  the  respondent,  Ashurst,  Morris, 
and  Co.,  agents  for  Wells  and  Hind, 


£quits  Courts. 

— > 

ooxmT  or  affeaii  iir  chascebt. 

Bsported  b;  THOiug  BaoosBBUtK,  E.  Stbwibt  Boohi,  and 
H.  PsAT,  Esqn.,  BarriatenHit-lAW. 

Nov.  14, 15, 1871,  and  Jan.  29, 1872. 

(Before  the  Lobd  Chancellob  and  Lobss  Justices.) 

FiLCHEB  V.  Bawliks;  Joyce  V.  Bawliks. 

Mortgage — Priority — Purchaser  for  value  unihoul 
notice — Fratid — Constructive  notice — Legal  estate. 

A  purchaser  for  value,  wh9  acquired  a  legal  estate  at 
a  time  when  he  had  no  actual  notice  of  a  prior 
equity,  wiU  not  be  held  to  have  had  constructive 
notice  of  that  equity  because  it  turns  out  after- 
wards that  his  title  to  the  legal  estate  must  be 
made  out  by  means  of  a  deed  which  on  tiie  face 
of  it  gives  notice  of,  the  prior  equity,  thai  deed 
having  been  fraudulently  suppressed  at  the  time 
when  he  paid  his  nu»iey  and  took  his  convey- 
ance. 

Three  trustees  of  a  settlement  advanced  the  trust 
funds  upon  the  security  of  a  mortgage  of  real 
estate,  the  mortgage  deed  disclosing  the  fact  thai 
the  sum  advanced  was  trust  money.  Afterwards 
the  mortgagor  induced  the  sole  surviving  trustee 
to  reconvey  the  mortgaged  property  to  him  by  a 
deed  which  recited  thai  the  mortgage  debt  had 
been  paid  off  {which  was  not  the  fact),  and  he 
then  mortgaged  the  property  to  the  trustees  of  a 
different  setttement,  concealing  from  them  the  first 
mortgage  and  also  the  reconveyance,  and  furnish- 
ing tnem  with  only  his  original  tUle  to  the  pro- 
perty.   They  had  no  actuiu  notice  of  the  prior 
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mortgage.  Part  of  the  money  advanced  on  the 
second  mortgage  toa*  given  to  tlte  $urviving 
trustee  of  tlie  nrtt  settlement  and  kept  by  him  for 
his  own  purposes.  The  fraud  having  afterwards 
been  discovered,  a  hill  was  filed  by  the  cesluis  que 
trastent  under  the  first  settlement,  claiming  priority 
for  the  first  mortgage. 
Held  (reversing  a  decision  of  Lord  RomiUy,  M.B., 
23  L.  T.  Bep.  N.  S.  756),  th<U  Hie  second  mortgage 
was  entiUed  to  priority  over  the  first. 
Per  the  Lord  Chancellor. — Carter  v.  Carter  (3  K. 

Sf  J.  617),  distinguislied. 
Per  James,  IiJ. — Carter  v.  Carter  disa.'jpproved. 
This  was  an  appeal  from  a  decision  of  tbe 
Master  of  the  Bolls,  which  is  reported  23  L.  T. 
Rep.  N.  S.  756.  In  that  report  the  facts  are  so 
fully  stated  that  it  is  now  only  necessary  very 
briefly  to  recapitulate  them. 

By  a  settlement,  dated  the  23rd  Aug;.  1830,  and 
'executed  upon  the  second  marriage  of  Jeremiah 
Filcher,  certain  property,  which  ultimately  became 
represented  by  3252i.  lOg.  hd.  Reduced  Annuities, 
was  vested  in  three  trustees,  Francis  Joyce,  Hugh 
Jackson,  and  W.  H.  Filcher,  in  trust  for  Jeremmh 
Filcher  for  life,  with  remainder  to  his  wife  for  life, 
with  remainder  to  the  children  of  the  marriage. 
By  another  settlement,  dated  the  same  day,  and 
executed  on  the  same  occasion,  certain  other  pro- 
perty, which  was  afterwards  converted  into  money 
and  then  realised  8373Z.  Is.  11(2.,  was  vested  in  three 
trustees,  J.  G.  Filcher,  W.  H.  Filcher,  and  George 
Filcher,  upon  trust  for  Jeremiah  Filcher  for  life, 
with  remainder  to  the  children  of  his  first  marriage. 
On  the  23rd  April  1851  the  trustees  of  the 
second  settlement  advanced  the  8373Z.  It.  llii.  to 
Robert  RawUns,  upon  the  security  of  a  mortgage 
executed  the  same  day  of  freehold  property  at 
Whitchurch,  in  Hampshire,  and  some  freehold 
messuages  in  the  city  of  London,  the  legal  estate 
in  both  these  properties  being  conveyed  by  the 
mortgage  deed  to  the  trustees.  The  mortgage 
deed  recited  the  second  settlement  of  the  23iy1 
Aug.  1830. 

On  the  30th  May  1854,  tbe  trustees  of  the  first 
settlement  of  30tfa  Aug.  1830  advanced  the  pro- 
ceeds of  tbe  sale  of  the  32.52L  10».  hd.  Reduced 
Annuities  comprised  therein  to  Rawlins,  upon  the 
security  of  a  mortgage  of  some  property  in  Berk- 
shire, and  of  the  equity  of  redemption  of  the 
Whitchurch  property  which  was  comprised  in  the 
mortgage  of  the  23rd  April  1851.  This  mortgage 
deed  of  the  30th  May  1854  disclosed  the  fact  that 
the  money  advcmoed  was  trust  money. 

In  April  1856  Joseph  Samuel  Stockwell  and 
George  Lamb  advanced  to  Rawlins  the  sum  of 
l(),000i.,  being  money  which  was  in  their  hands 
upon  certain  trusts,  upon  the  security  of  a  mort- 
gHge  of  the  Whitchurch  property.  On  this  occa- 
sion Rawlins  deduced  a  title  in  himself  to  the  pro- 
perty in  fee  simple  in  possession  free  from  incum- 
brances, suppressing  all  mention  of  the  mortgages 
«t  the  2.3rd  April  1851  and  the  30th  May  1854. 
Prior  to  the  execution  of  the  mortgage  to  Stock- 
well  and  Lamb  the  legal  estate  in  the  Whitchurch 
property  had  been  in  fact  reconveyed  to  Rawlins 
»y  W.  H.  Filcher  (who  had  then  become  the  sole 
surviving  trustee  of  the  second  settlement  of  the 
•2:<rd  Aug.  1830),  but  this  reconveyance  was  also 
suppressed  fixKn  the  abstract  of  title  famished  by 
HMwlins  to  Stockwell  and  Lamb. 

The  reconveyance  by  W.  H.  Filcher  to  Rawlins 
wiia   dated   the  2nd  April,  18.56.     It  recited  the 


mortgage  of  the  23rd  April,  1851,  and  that  Raw- 
hns  cfesired  to  have  the  Whitchurch  property  exone- 
rated on  payment  of  3500L,  whidi  was  alleged  to 
be  the  balance  remaining  due  of  the  mortgage 
debt.  On  the  same  2nd  April,  1856,  the  10,OOW. 
was  paid  by  Stockwell  and  Lamb  to  Rawlins,  and 
5000?.,  part  of  it,  was  afterwards  handed  over  to 
W.  H.  Filcher,  who  appropriated  it  to  his  own 
use. 

By  a  deed  dated  the  11th  April,  1861,  m  which 
no  reference  was  made  to  the  mortgage  of  the 
23rd  April,  1851,  Rawlins,  in  consideration  of 
2.590J.,  purported  to  convey  the  property  in  the 
City  of  London  above  mentioned  to\v.  H.  Filcher 
in  fee,  and  W.  H.  Filcher  rfterwards  executed  a 
mortgage  of  that  property  to  the  Rsv.  J.  H.  Ward, 
to  secure  a  sum  which  had  been  found  due  from 
W.  H.  Filcher  to  Ward  in  an  ndministrntion  suit 
in  the  Court  of  Chancery.  The  title  of  W.  H. 
Filcher  to  this  property  in  the  City  of  London  was 
approved  by  the  conveyancing  counsel  of  the  court, 
ah  reference  to  the  mortgage  of  the  23rd  April, 
1851,  having  been  suppressed  by  W.  H.  Filcher. 

Tbe  interest  due  in  respect  of  the  mortgages  <A. 
the  23rd  April  1851  and  the  30th  May  1854  was 
paid  to  Jeremiah  Filcher,  the  tenant  for  life  under 
both  the  settlements,  up  to  May  1864;  but  it 
afterwards  fell  into  arrear,  and  in  July  1865 
Jeremiah  Filcher  atked  W.  H.  Filcher  for  the 
deeds  relating  to  the  mortgaged  property.  W.  H. 
Fdcher  handed  over  the  two  mortgage  deeds  which 
he  had  retained  in  his  possession,  but  no  other 
deeds,  and  said  that  the  mortgage  debts  had  been 
paid  off  in  1856.  In  Aug.  1865  tbe  aboive  anits 
were  instituted ;  the  first  suit  by  Jeremiah  Pih^ier 
and  other  persons  interested  in  tbe  fauds  subject 
to  the  trusts  of  the  second  settlement  of  the  23rd 
Aug.  1830 ;  and  the  second  suit  by  Francis  Joyce. 
the  surviving  trustee  of  the  first  settlement  of  the 
23rd  Ang.  1830,  Jeremiah  Filcher,  and  other  per- 
sons interested  in  the  funds  subject  to  the  tmste  of 
the  first  settlement ;  the  principal  object  of  tiw 
two  suits  being  to  astablish  the  priority  of  the 
mortgages  of  the  23i'd  April  18Z*I  and  the  30th 
May  1864,  over  the  mortgages  to  Stockwell  and 
Lamb  and  to  Ward.  The  Master  of  the  Rolls 
made  a  decree  in  favour  of  the  plaintiffs,  and  frooi 
this  decision  Messrs.  Stockwell  and  L  imb  and  Mr. 
Ward  appealed. 

The  Solicitor-G''n'>-aI  (.Testfl,  Q.C.)  and  HamtU 
ton  Humphvys,  for  Measr.''.  Stockwell  and  Lamb, 
relied  upon  the  fact  that  they  were  porchaeers  for 
value  without  any  actual  notice  of  any  adverse 
title,  and  that  they  had  been  guihy  of  no  negligence. 
They  were,  therefore,  according  to  the  long  ester 
bbshed  principle  of  this  conrt,  entitled  to  h(^d  tbe 
legal  estate  which  they  had  acquired.  The  only  case 
at  all  in  favour  of  tbe  plaintiffs  was  I'nrter  v.  Carter 
(3  K.  &  J.  617).  Either  that  cMf.  was  wrongly 
decided,  or  if  it  was  rightly  decided,  the  preaea* 
case  was  distingiiichuble  from  it.  Thi^  ivtvn  led 
also  to 

Sm  parU  Knott,  11  Ven.  909', 

MaundrtU  v.  V<iundre!l,  10  Vo».  M9 ; 

Wallwyn  y.  U  ,9  Vm.  24 ; 

Newton  V.  Stwio,),  L.  Boil.  *  Cb.  App.  14S;  19  Xi.  T. 
Bap.N.  S.  3S8; 

Bates  V.  Joh-»»ou,  Joh.  304,  815. 

Sir  R.  Biujijonnij,  Q.C.  and  Feivem,  for  Mr. 
Word,  adopted  similar  argnmcjite. 

Soathgatti,  Q.C.  /Jrw/oiw,  Q.C,  and  K.'njiyt%,  «w» 
behalf  of  the  plaintiffs,  relied  upon  dtHerr.  Oaarttr 
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(8  K.  ft  J.  617),  which  thejr  contended  had  never 
been  dispnted  as  an  authority,  and  was  exactly  in 
point.    They  also  cited : 

DoddsT.  HilU,  2  H.  4  M.  424i  12  L.  T.  Eep.  N.  S. 

139; 
Baunden  r.  Dthew,  2  Vem.  271 ; 
Colytr-r.  Pmeh,  19  Bear.  500 ; 
Peacock  y.  Burt,  4  L.  J.  N.  S.  33,  Ch. ; 
Phillips   T.  Phillips,  4  Do  G.  P.  &  J.  206,  217 :  5 

L.  T.  Bep.  N.  S.  655  ; 
Kanningford  t.  ToUman,  1  ColL  670 ; 
Ilsey  T.  Lutyens,  8  Ha.  159 ; 
WiUoughby  t.  WiVoughby,  1  T.  E.  763 ; 
Brown  t.  Cole,  14  Sim.  427 ; 

Einde  Painter,  Q.C.,  Bo»1mrgh,  Q.C.,  Herbert 
SmiHi,  Drewrij,  and  W.  Pearson  for  the  oUier 
parties. 

'The  Solicitor-General  was  heard  in  reply. 

The  judgment  of  the  court  was  reserved,  and  was 
delivered  on  Jan.  29. 

The  Lord  CHANCELum  (Lord  Hatherley)  having 
Kcited  the  facts,  said : — It  was  under  that  state 
of  circnmstancee  that  the  case  came  before  the 
Master  of  the  Bolls,  that  is,  when  the  family 
of  Jeremiah  Pilcher  instituted  their  suit.  "Hie 
case  as  it  stood  on  behalf  of  those  who  rosisted 
the  suit  was  simple  enough.  They  said,  We 
had  a  good  and  valid  title  to  all  intents  and 
purposes  snbmitted  to  us.  We  knew  nothing, 
we  had  no  notice  whatever,  of  that  mortgage 
which  was  executed  by  Bawlins  in  &vonr  of  the 
three  trustees  for  the  Pilcher  family;  that  was 
feept  back,  and  we  only  knew  of  Bawlins'  title.  We 
find  out  now,  that  the  whole  matter  is  disclosed, 
that  the  le^l  estate  did  exist  in  him  at  the  time 
of  his  makmg  the  conveyance  to  us  by  reason  of 
the  reconveyance  which  had  been  made  to  him  by 
the  sole  surviving  trustee  in  whom  the  whole 
legal  estate  of  the  premises  was  vested.  The 
Master  of  the  Rolls  felt  this,  that  if  the  mortgagee 
trom  Pilcher,  who  was  suing  him  in  respect  of  the 
trust  estate  of  his  testator,  had  had  presented  to 
him  the  original  mortgage  deed  from  Bawlins  to 
the  three  trustees,  he  must  have  seen  (and  I  think 
that  would  be  so),  and  must  bo  taken  to  have 
seen,  that  that  mortgage  was  a  mortgage  to 
aecnre  tmst  money,  inasmuch  as  it  was  clear 
that  three  persons  had  to  receive  it,  and  there 
was  the  consent  of  Jeremiah  Pilcher  required 
he  being  made  a  consenting  party  to  the  deed,  and 
as  to  the  fact  of  whose  consent  a  person  reading 
that  deed  would  be  obliged  to  make  inquiry ;  upon 
which  inquiry  being  made  the  fraud  would  have 
been  discovered.  U  he  chose  to  abstain  from 
making  that  inquiry,  if  he  chose  to  abstain  from 
making  that  investigation  on  the  subject  which 
he  was  bonnd  to  make  if  he  wished  to  acquire  a 
satisfactory  title,  he  must  take  the  consequences. 
The  Master  of  the  Bolls  proceeded  in  a  great 
measure  upon  a  decision  in  a  case  which  came 
brfore  myself  as  Vice-Chanoellor,  the  facta  of  which 
I  therefore  have  since  reconsidered  carefully  with 
a  view  to  this  case,  in  order  to  see  how  far  they 
are  or  are  not  applicable  to  it.  The  case  there 
(which  was  the  case  of  Garter  v.  Carter)  was  this : 
John  Garter,  the  younger,  believing  himself  to  be 
entitled  onder  his  father's  will  to  an  eighth  part 
of  a  certain  property  in  fee  simple,  executed  amort- 
gage  of  that  eighth  part  in  fee  simple,  joining  with 
nig  brother  and  sisters,  who  had  other  parts  and 
shares  in  the  property,  and  conveying  the  eighth 
port  in  fee  simple  to  one  Rosser,  a  trustee.  It 
tnmed  out  after  that  had  been  done  that  another 


will  of  the  father  was  in  existence,  and  that  the- 
will  under  which  John  Carter,  the  son,  supposed 
himself  to  be  entitled  was  not  the  last  will  of  the 
testator,  but  it  also  tamed  out  that  the  real  last 
will  did  give  to  John  Carter,  the  son,  an  estate  in 
fee,  but  on  tmsts  which  reduced  that  estate  in  fee 
to  an  estate  for  life  in  him,  and,  consequently,  in 
equity  ho  had  nothing  but  that  life  estate.  In 
that  case  I  held  that  the  mortgagee  who  had 
dealt  with  John  Carter  as  if  he  were  the  owner  of 
the  eighth  part  in  fee,  he  turning  out  to  be  in 
equity  only  the  owner  of  a  life  interest,  could  not 
rely  upon  the  legal  estate  which  had  been  conveyed 
by  Jonn  Carter  to  him  in  fee,  both  parties  at 
the  time  the  conveyance  was  made  being  entirely 
ignorant  of  the  second  will.  There  being  no  fraud 
in  the  transaction,  the  only  reason  why  the  title 
was  not  produced  being  that  it  was  unknown 
to  all  the  parties,  the  great  di£Sculty  which  pressed 
upon  my  mind  was  this,  and  with  reference  to 
which  I  referred  to  the  case  of  Maundrell  v. 
MaundreU,  before  Lord  Eldon,  and  to  the  obser- 
vations there  made  by  him  as  to  a  purchaser  pro- 
curing a  conveyance  from  a  -trustee  who  knows 
himself  to  be  a  trustee  for  others,  in  order  to 
support  a  title  which  he  has  acquired  originally 
without  notice,  but  which  he  finds  would  be 
postponed  unless  he  gets  in  the  outstanding  etsate 
from  the  trustee.  In  order  to  do  that,  Lord  Eldon 
inclined  to  the  opinion  that  a  tmstee  must  not  be 
a  party  to  the  breach  of  trust,  and  that  that  breach 
of^  trust  must  not  be  known  to  all  the  parties 
concerned.  In  other  words,  if  a  man  advances  his 
money  without  notice  of  an  outstanding  tmst  in 
anyone  else,  and  thereby  acquires  the  legal  estate,, 
he  is  perfectly  safe.  Ji  he  advances  his  money 
without  any  notice  of  previous  incumbrance,  or  of 
money  having  been  advanced  by  any  other  person, 
there  being  some  outstanding  legal  estate,  if  that 
be  an  estate  in  another  mortgagee  it  is  competent 
to  the  second  mortgagee,  after  he  has  acquired 
notice  of  the  first  mortgage,  to  obtain  the  legal 
estate  from  some  anterior  mortgagee  to  whom 
there  is  something  still  due  and  owing,  because 
anybody  has  a  right  to  pay  ofi  a  mortgagee  who 
will  accept  payment,  and  that  mortgagee  accepting 
payment  has  a  right  to  transfer  the  estate  to  the 
person  who  pays  him  ofi".  But  what  Lord  Eldon 
says  is,  if  there  is  a  dry  trust  estate  for  others,  and 
if  you  after  you  know  of  the  trust  apply  to  the 
trustee  in  order  to  obtain  from  him  a  conveyance 
of  that  property  which  he  holds  as  trustee  for 
others,  you  cannot  acquire  the  legal  estate  in  that 
way  from  the  subsequent  incumbrancers.  Certainly 
the  case  of  Carter  v.  Carter  was  a  very  novel  one. 
It  was  a  case  in  which  aperson,  without  the  slightest 
intention  to  defraud  his  cestuis  que  trusten  f,  believing 
himself  to  bo  entitled,  conveyed  the  estate  to  another, 
that  other  not  having  notice  of  that  which  ereoted  a 
trust  in  the  person  so  conveying  to  him  ;  and  what 
appeared  to  me  to  be  the  difficulty  in  Caiier  v. 
Carter,  and  (after  having  reconsidered  that  case, 
and  after  having  had  the  benefit  of  all  the  obser- 
vations which  have  been  made  by  counsel  during 
the  argument  of  the  present  case)  which  appears 
to  me  still  to  be  the  difficnlty  was  this — that  if  I 
had  held  that  John  Carter  had  shut  ont  the  estate 
and  interest  of  all  his  ceatuit  que  iruatent  by  reason 
of  his  innocent  conveyance,  destroying  interests  of 
which  he  had  no  knowledge,  I  should  be  making 
him  guilty  of  a  breach  of  trust  the  extent  of  wiiich 
trust  he  was  wholly  ignorant  of  at  the  time,  and  T 
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should  be  passing  over  those  trust  estates  to  a 
person  who  never  bargained  for  them,  but  who 
simply  bargained  for  that  which  he  supposed 
John  Carter  had,  but  which  in  fact  he  hiia  not. 
The  diflBculty  has  struck  me  more  and  more, 
because  the  case  might  have  gone  a  good  deal 
further  than  that.  The  man  might  have  been 
guilty  of  a  breach  of  trust  before  he  had  conveyed 
the  legal  estate,  because  he  might  suppose  himself 
(as  Carter  did  in  that  instance)  to  have  an  interest 
under  a  certain  will,  and  it  might  turn  out  that  he 
was  not  entitled  under  that  will  or  under  any  other 
will,  and  yet  he  might  make  the  conveyance  in 
question.  Then,  after  that,  supposing  him  to  be 
tbe  heir-at-law  of  a  testator  who  devised  his  estate 
on  trust  to  devisees  for  other  persons  entirely,  then 
the  person  who  has  made  the  innocent  conveyance 
I  have  spoken  of  under  a  mistaken  apprehension 
of  his  title,  that  devisee  dying  in  the  lifetime  of 
the  testator,  the  property  would  of  course  descend 
to  the  beir-at-law,  but  he,  having  made  the  con- 
veyance to  the  person  who  took  the  interest  as 
purchaser  from  him,  I  apprehend  that  he  would  be 
estopped  after  the  estate  has  descended,  although 
the  estate  was  not  in  him,  and  so  the  cesluis  que 
tntetent  would  be  left  without  remedy,  and  he 
would,  as  it  were,  by  an  ex  post  facto  act,  an 
act  in  which  he  had  no  part,  become  a  trus- 
tee in  respect  of  the  act  which  he  had  done 
in  ignorance  of  the  party  really  taking  the  title, 
and  that  would  have  the  effect  of  passing  over  the 
estates  of  eestuis  que  tritstent  to  the  person  so 
situated. 

In  the  case  of  Carter  v.  Carter,  I  had  occasion 
to  express  my  doubts,  founded  upon  the  opinion  of 
Lord  St.  Leonards  on  a  case  determined  in  the 
House  of  Lords,  and  decided  by  Lord  Tenterden, 
in  which  he  held  that  where  a  man  was  passing  his 
whole  interest  at  law,  but  also  having  an  equitable 
interest  in  the  property  as  well  aa  a  legal  interest, 
the  equitable  interest  only  passed,  and  not  the  legal 
interest.  Differing,  as  I  did,  from  the  decision  in 
that  case,  still  I  did  not  and  could  not  bring  my 
mind,  and  I  cannot  now  bring  my  mind,  to  the 
conclusion  that  (standing  upon  this  simple  doctrine 
that  you  cannot  interfere  against  a  person  who  has 
a  legal  interest  unless  there  is  some  equity  where- 
with yon  are  able  to  affect  his  conscience)  that 
doctrine  is  to  be  carried  so  far  as  to  apply  to 
a  case  where  neither  the  purchaser  nor  the  person 
bargainiug  with  him  were  aware  of  the  existence 
of  any  interest  in  any  other  party,  so  as  to  make 
the  vendor  guilty  of  a  breach  of  trust,  and  so 
answerable  to  his  eestuis  que  irustent. 

I  think  it  is  necessary  to  mention  this,  because 
my  learned  brothers  do  not  quite  agree  with  me 
in  the  view  at  which  I  arrived  there.  I  do  not 
think  that  that  case  applies  where  a  person  acquires 
the  legal  title  and  does  all  he  intended  to  do.  The 
mortgagor  conveys  the  estate  by  a  perfect  title 
which  he  manifests  and  which  he  is  able  to  mani- 
fest by  the  circumstance  that  the  mortgagee  has 
been  allowed,  as  the  survivor  of  three  trustees, 
to  have  the  sole  control  of  the  property,  to 
have  the  deeds  in  his  possession  as  well  as  the 
power  of  conveying  the  property ;  those  deeds  being 
placed  in  his  possession  by  the  persons  who  are 
interested  in  the  mortgage,  and  who  thereby  put 
him  in  such  a  position  as  to  enable  him  to  dispose 
of  the  whole  property  and  exhibit  the  title  deeds 
and  make  out  a  good  title.  I  think  it  would  be 
going  a  great  deal  further  than  I  ever  intended  to 


go  in  Carter  v.  Carter  to  say,  that  because  some 
deeds  which  formed  an  intermediate  stage  of  the 
title  were  suppressed,  and  which  had  nothing 
whatever  to  do  with  the  title  manifested,  therefore 
the  purchaser  should  be  affected  with  notice, 
although  if  those  deeds  had  been  produced  I 
apprehend  it  would  be  manifest  that  they  would 
have  disclosed  a  very  different  title. 

That  is  very  different  from  a  case  where  the  only 
title  a  purchaser  can  show  is  a  title  which,  upon  the 
face  of  it,  appears  to  be  an  out  and  out  title  in  the 
vendor,  viz.,  as  being  entitled  in  fee  simple,  and 
not  having  merely  a  life  estate.  I  cannot,  as  at 
present  advised,  feel  that  I  should  decide  Carters, 
Carter  differently  now  than  I  did  when  it  came 
before  mo.  The  circamstances  of  that  case  were 
very  singular;  they  never  had  occurred  before,  and 
they  may  not  ever  occur  again.  I  do  not  think  I 
could  have  affected  Jno.  Carter  with  a  breach  of 
tnist  of  which  he  bad  no  knowledge,  and  of  which 
he  was  entirely  ignorant,  or  have  given  a  purchaser 
an  estate  which  ne  had  in  no  way  contracted  for. 
Under  the  circumstances  of  this  case,  I  feel  bound 
to  say  that  the  appellants  have  acquired  a  title  as 
against  the  plaintiffs. 

Lord  Justice  James  said :  I  entirely  concur  in 
the  conclusion  at  which  the  Lord  Chancellor 
has  arrived.  I  do  not  mean,  in  the  few  observa- 
tions which  I  am  about  to  make,  to  refer  to  a 
class  of  cases  which  I  thmk  to  be  entirely  distinct 
in  principle  from  the  case  now  before  us — I  mean 
that  class  of  cases  in  which,  where  a  person  finds 
himself  in  possession  under  a  defective  title,  he 
has  cast  about  to  procure  some  one  else  to  cure 
that  de'ect  by  conveying  to  him  an  outstanding 
legal  estate.  No  doubt  it  has  been  held  in  this 
court  that  a  man  under  those  circumstances  may 
get  in  a  mortgage  and  tack  his  defective  title  to 
that  mortgage.  He  has  also  been  allowed  to  g^ 
in  an  outstanding  legal  estate  from  a  person  who, 
being  a  trustee  for  the  real  owner,  is  not  a  trustee 
for  him.  That  class  of  cases  involves  a  prin- 
ciple which  I  have  never  been  able  to  understand. 
I  propose  simply  to  apply  myself  to  the  case  of  a 
purchaser  for  valuable  consideration  without  notioe 
obtaining  upon  the  occasion  of  his  purchase,  and 
by  means  of  his  purchase  deed,  some  legal  estate, 
some  legal  right,  some  legal  advantage,  and 
according  to  my  view  of  the  established  law  <rf 
this  court,  such  a  purchaser's  plea  of  a  purchase 
for  valuable  consiaeration  without  notice  is  an 
absolute,  unqualified,  unanswerable  defence,  and 
an  unanswerable  plea  to  the  jurisdiction  of  this 
court.  Such  a  purchaser,  when  he  has  once  put  in 
that  plea,  may  be  interrogated  and  tested  to  any 
extent  as  to  the  valuable  consideration  which  he 
has  given ;  to  show  the  bona  fides  of  his  purchase; 
as  to  the  presence  or  the  absence  of  notice;  bat 
when  once  he  has  gone  through  that  ordeal,  and 
has  satisfied  the  terms  of  the  plea  for  valuable 
consideration  without  notice,  as  it  is  found  in  all 
the  books,  then,  according  to  my  judgment,  this 
court  has  no  jurisdiction  whatever  to  do  anything 
more  than  to  let  him  depart  in  possession  of  that 
legal  estate,  that  legal  right,  that  legal  advantage, 
whatever  it  may  be.  &  such  a  case  a  par- 
chaser  is  entitled  to  hold  that  which  has  been 
conveyed  to  him  without  breach  of  duty. 

In  the  case  of  Carter  v.  Carter,  decided  by  the 
present  Lord  Chancellor,  and  which  was  followed 
by  the  Master  of  the  Rolls  in  PUcher  v.  BawUn*, 
in  which  I  am  bound  to  say  I  am  unable  to  agrees 
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an  exception  was  supposed  to  exist  from  that  mie 
under  these  circumstances.  It  is  very  well  ex- 
pressed in  a  few  lines  of  the  judgment  in  that 
case :  "  Bnt  here  the  purchaser,  taking  the  con- 
veyance under  one  will  supposed  by  all  parties  to 
be  really  the  last  will  of  the  testator,  finds  himself 
driven  to  rely  upon  another  and  a  second  will,  con- 
taining on  the  face  of  it  all  the  trusts  which  th  e  testa- 
tor had  created,"  and  that  circumstance  is  supposed 
to  create  the  exception.  To  my  mind  there  are  to 
that  two  conclusive  and  short  answers.  The  one 
a  matter  of  principle,  and  the  other  a  matter  of 
fact.  My  view  of  the  principle  is  this,  that  when 
once  you  have  arrived  at  the  conclusion  that  the 
purchaser  is  a  purchaser  for  valuable  consideration 
without  notice,  the  court  has  no  right  to  ask  him, 
and  has  no  right  to  put  him  to  contest,  the  ques- 
tion as  to  how  he  is  going  to  defend  himself,  or 
what  he  is  going  to  rely  on.  He  may  say  honestly 
and  justly,  "  I  am  not  going  to  tell  you  I  have  got 
the  deeds.  I  defend  them,  and  you  will  never  be 
able  to  make  me  produce  them,  and  you  will  never 
be  able  to  produce  secondary  evidence  of  them.  I 
am  not  obliged  to  produce  them  at  all.  Probably 
before  yon  get  halt  way  through  your  action  of 
ejectment  you  will  produce  a  jus  tertice  which  you 
will  not  dispose  of,  and  the  estate  is  in  the  hands 
of  a  legal  tenant  to  whom  I  have  let  it.  No 
one  can  detennine  that  tenancy  without  notice, 
and  no  one  can  give  that  notice  but  myself,  and  I 
will  not  give  that  notice,  and  no  court  has  any 
power  to  compel  me  to  give  it.  I  have  a  right  to 
rely,  as  every  person  defending  his  position  has, 
on  the  weakness  of  the  title  of  the  person  who  is 
seeking  to  displace  me."  That  seems  to  be  exactly 
the  position  of  such  a  purchaser,  and  then,  in 
point  of  fact,  it  seems  to  me  that  there  is  a  similar 
objection  to  this.  The  purchaser  in  the  case  of 
Carter  v.  Carter  does  not  rely  on  the  will  which 
creates  the  trust,  he  relies  on  another  title.  The 
will  is  the  adverse  party's  title  which  vests  the 
estate,  and  the  answer  to  that  by  the  good  luck 
which  sometimes  attends  honest  men  is  this: — 
"True  it  is  that  yoii.produce  an  instrument  which 
points  out  your  title,  and  gives  the  property  to 
some  one  else ;  but  I  am  prepared  with  a  le^l 
answer  to  that  legal  defence  in  a  conveyance  which 
was  executed  before  that  will  was  known  to  exist." 
It  appears  to  me  that  there  is  no  right  in  this 
court  to  prevent  him  setting  up  that  defence  to 
the  title  so  made  against  him,  because  it  is 
by  that  means  that  tne  instrument  is  produced 
against  him ;  and  if  ever  there  was  a  case,  according 
to  my  judgment,  in  which  any  court  ought  to  lean 
in  favour  of  a  purchaser  and  against  such  a  title, 
it  is  the  case  in  which  a  testator  has,  through  the 
grossest  negligence,  allowed  two  wills  to  exist  after 
his  death,  so  that  some  members  of  his  family 
produo«  one  will,  apparently  making  out  a  per- 
fectly good  title  to  a  mortgagee  or  purchaser,  and 
then  when  a  mortgagee  or  purchaser  has  been  un- 
warily induced  to  pay  or  advance  his  money, 
Bome  other  members  of  the  family  produce  the 
other  will  which  has  been  suppressed  or  con- 
cealed during  the  whole  of  that  time,  and  then 
seek  to  take  the  estate  away  from  the  mortgagee 
or  purchaser.  It  seems  to  me  to  be  a  very  m- 
genions  device  by  which  a  testator  would  be  able 
to  give  his  property  twice  over  to  his  family.  But 
in  my  opinion  it  is  a  device  which  ought  not  to  be 
encoun^d  in  any  way  in  a  court  of  equity.  I 
am  themore  of  opinion  that  whatever  may  be 


the  accident  by  which  a  purchaser  has  obtained  a 
good  legal  title,  and  in  respect  of  which  he  has 
paid  his  money  and  is  in  possession  of  the  property, 
that  he  is  entitled  to  the  oenefit  of  that  legal  title, 
iust  as  a  purchaser  would  be  entitled  to  avail 
himself  of  the  possession  which|i8  so  acquired, 
without  any  reference  to  the  rights  of  the  persons 
who  may  be  otherwise  interested. 

In  the  coarse  of  the  argument  it  was  sought  to 
draw  a  distinction  in  those  cases  where  iihe  object 
is  to  ascertain  priorities.  But  even  in  those  suits 
the  legal  estate  is  inquired  into.  I  apprehend  that 
where  a  person  is  entitled  to  a  legal  estate,  that 
there  is  no  equity  to  make  him  reconvey  (in  my 
judgment  that  is  the  test),  and  the  mortgagee 
who  has  got  that  legal  estate  is  entitled  to  hold 
it  until  every  part  of  his  incumbrance  has  been 
paid. 

A  case  was  also  referred  to  in  the  course  of  the 
argument  which  I  think  requires  some  few  obser- 
vations. It  was  said  as  to  title  deeds,  that  in  a 
case  in  which  a  man  had  a  second  incumbi'ance  on 
the  estate  but  had  the  legal  right  of  possession, 
and  the  legal  right  to  the  possession  of  the  deeds, 
he  has  been  made  to  produce  those  title  deeds. 
I  apprehend  that  that  cannot  be  right  except 
under  these  circumstances.  If  a  man  being,  as  he 
may  well  be,  second  incumbrancer  on  an  estate,  is 
also  the  owner  in  point  of  law  of  the  deeds,  if  he 
seeks  to  avail  himself  of  the  assistance  of  this 
court  for  the  purpose  of  giving  effect  to  his  charge 
upon  the  estate,  why  then  it  may  be  right  (I  do 
not  say  anything  about  that) ;  if  he  is  availing  him- 
self of  the  assistance  of  this  court  to  redeem  the 
first  mortgagee  or  to  be  redeemed  himself,  then  it 
may  be  right  to  make  him  bring  in  anything  he  has 
got  in  or&T  to  release  the  property.  But  in  the  case 
where  a  man  has  got  the  deeds  or  has  got  a  puisne 
incumbrance,  if  the  purchaser  says,  "I  donot  wtmt 
the  assistance  of  the  court ;  I  disclaim  any  inter- 
ference on  the  part  of  the  court ;  I  am  perfectly 
content  to  rest  on  my  possession  of  the  box  of 
deeds ;"  if  he  is  minded  to  say  that,  I  apprehend 
that  he  has  as  much  right  to  go  away  with  that 
box  of  deeds  and  with  the  whole  of  the  deeds  in 
that  box  as  a  man  would  have  to  keep  possession 
of  a  box  of  diamonds  if  they  hod  been  pledged 
with  him  by  way  of  collateral  security. 

The  decision  in  Carter  v.  Carter,  which  has  been 
so  much  referred  to,  is  a  decision  which  I  have 
considered  for  some  years,  and  I  have  thought  it 
right  more  than  once  to  express  my  views  of  that 
case.  I  differ  in  some  respects  in  my  views  from 
those  of  the  Lord  Chancellor  with  regard  to  that 
case,  but  I  say  that  the  right  of  a  purchaser  for 
value  without  notice  is  absolute,  and  is  unqualified 
when  he  has  made  out  his  plea. 

Lord  Justice  Meixish  said. — I  agree  in  the  con- 
clusion at  which  the  Lord  Chancellor  and  the  Lord 
Justice  have  arrived.  I  do  not  think  it  necessary 
to  give  any  opinion  whether  Carter  v.  Carter  was 
rightly  decid^  or  not.  In  my  opinion,  if  it  is 
to  be  supported  it  must  be  supported  upon  the 
grounds  stated  by  the  Lord  Chancellor  to-day, 
viz.,  that  there  were  such  peculiar  circumstances  in 
that  case,  that  it  would  be  inequitable  that  the  pur- 
chaser should  be  allowed  to  set  up  and  rely  upon 
the  second  will.  But  I  think  it  cannot  be  sup- 
ported on  the  ground  upon  which  the  Master  of 
the  Bolls  thought  it  had  been  decided,  an  t  upon 
which  he  acted  in  the  case  now  before  us.  The 
Master  of  tke  Bolls,  as  I  understand  his  judgment. 
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fa«ld  that  a  pnrcbaser  for  valnable  consideration 
who  has  obtained  a  conTejance  of  the  legal  estate 
is  in  this  court  always  to  be  held  to  have  notice  of 
the  contents  of  the  deeds  which  form  a  link  in  the 
chain  by  which  the  lejpl  estate  was  conreyed  to 
him.  As  I  nnderstand  the  Master  of  the  Bolls,  he 
held  that  the  doctrine  of  constructive  notice  ought 
to  be  enlarged  to  this  extent : — that  although  in 
point  of  iS^t  the  deed  in  question  was  never  pro- 
duced to  the  purchaser;  although  be  had  neither 
knowledge  nor  the  means  of  knowledge  of  its  con- 
tents ;  although  he  and  his  advisers  were  guilty  of 
no  negligence  whatever  in  not  obtaining  knowledge 
of  its  contents ;  yet  nevertheless  in  this  court,  if 
it  was  a  deed  which  if  ejectment  was  brought 
against  him  in  a  court  of  law  he  would  be  bound  to 
produce,  he  must  be  held  to  have  notice  of  its  con- 
tents. It  is  admitted  that  that  rule  never  has  been 
laid  down  prior  to  the  case  of  Carter  v.  Carter. 
There  are  not  even  dida  or  anr  authority  what- 
ever that  I  have  been  able  to  find  tending  to  show 
that  any  sndi  mle  prevails  in  this  court,  and  I  am 
of  opinion  most  clearly  that  it  ought  not  to  be  so 
laid  down. 

I  do  not  agree  with  the  Master  of  the  Bolls, 
that  the  purchaser  for  valuable  consideration 
in  such  a  case  is,  as  he  describes  it,  appro- 
bating and  reprobating.  A  person  who  appro- 
bates and  reprobates  is  actmg  inconsistently. 
He  must  be,  in  fact,  affirming  and  denying 
the  Bame  proposition  at  the  same  time.  Bat  I 
cannot  see  any  inconsistency  in  this.  If  an 
action  of  geotment  is  brought,  it  is  wholly  imma- 
terial whether  the  defendant  in  that  action  had  or  bad 
not,  at  any  time  whatever,  notice  of  the  deed  and 
instrument  on  which  he  relies  for  defending  him- 
self, and  what  inconsistency  is  there  in  his  saVing, 
"  If  I  am  attacked  in  a  court  of  law,  and  an  action  of 
ejectment  is  brought  against  me,  I  rely  on  this  deed 
as  bein^  one  of  the  deeds  through  which  the  legal 
estate  is  conveyed  to  me  f"  And  then,  if  be  is 
attacked  In  a  court  of  equity,  saying,  what  is  the 
truth,  "  I  had  no  notice  of  this  deed  at  the  time 
when  I  obtained  my  conveyance ;  I  had  no  know- 
ledge and  no  means  of  knowledge  of  it,"  I  cannot 
see  that  there  is  any  inconsistency  in  that.  As  I 
find  bv  all  the  great  authorities  in  equity  the 

general  rule  is  laid  down  in  the  clearest  terms,  and 
as  been  acted  on  for  a  great  number  of  years, 
viz.,  that  this  court  will  not  take  an  estate  from  a 
|jurchaser  who  has  bought  it  for  valuable  considera- 
tion without  notice,  and  I  find  that  the  appellants, 
in  both  the  cases  before  ns,  are  very  clearly  pur- 
chasers for  valuable  consideration  without  notice, 
unless  this  doctrine  of  constructive  notice,  enlarged 
as  it  has  been  by  the  Master  of  the  Bolls,  is  to 
prevail.  I  am  of  opinion  that  the  appellants  have 
made  out  their  case. 

As  it  is  admitted  that,  with  the  exception  of 
what  is  supposed  to  have  been  said  in  C<riier  v. 
Carter,  this  rule  of  constructive  notice  as  laid  down 
by  the  Master  of  the  BoQs  has  never  been 
established,  it  is  right  to  consider  it  a  little  upon 
principle. 

Now  what  are  the  cases  brought  before  ns  upon 
that  point  ?  They  simply  amount  to  this — that  a 
trustee,  to  whom  the  creator  of  the  trust  has  con- 
veyed the  legal  estate,  has  fraudulently  and  in 
breach  of  trust  conveyed  that  legal  estate,  and  that 
legal  estate,  either  directly  by  conveyance  from 
the  trustee,  or  subsequently  by  conveyance  from  a 
person  to  whom  the  trustee  had  previously  con- 


veyed it,  baa  passod  into  the  pOBMBsion  and  ha» 
been  conveyM  to   a  person  who  has  advanced 
his  money  without  any  notice  whatever  cf  thit 
breach  of  trust,  and    it   does  happen   curionsly 
enough  in  the  case  before  us  that  the  respon- 
dents are  themselves  trustees  for  other   eegiuit 
que  tnutent,  and  the  question  arises,  which  of  tb» 
two  sets  of  cesiuis  qu-e  trutfent  are  to  bear  the  loss  t 
Is  the  loss  to  fall   upon  the  oeatuia  que  trustetU 
whose  trustee  has  fraudently  conveyed  away  the 
estate  which  was  entrusted  to  him,  or  is  the  loss 
to  fall  upon  those  eegtuis  que  trustent  T^ose  tmsteea 
have  honestly  taken  a  conveyance  of  that  estate, 
and  who  have  advanced' money  of  their  ceatuU  que 
fraatent  on  the  faith  of  that  estate  which  they  hwre 
really  got  ?    It  is  surely  desirable  that  the  rules  of 
this  court  should  be  in  accordance  with  the  ordinary 
feelingsof  justice  of  mankind.    Now  if  the  first  set 
of  eeetuie  qtie  truttent,  those  who  will  nnfcn^nnateiy 
have  to  heajc  the  loss  after  our  decision,  if  th^  is 
the  ordinary  course  of  things  are  asked,  "How 
does  it  happen  that  yon  have  suffered  this  loss  P" 
they  will  answer,  "  Why,  it  came  to  happen  in  tiiis 
way;  we  suffer  this  loss  because  our  mther  c(»> 
veyed  the  estate  which  was  to  be  our  provision  for 
life  to  onr  uncle,  and  our  uncle  turned  out  to  be  a 
dishonest  man,  and  parted  with  that  estate."    W» 
may  snppose  that  that  is  an  explanation  whidt 
any  ordmary  man  of  intelligence  would  understand. 
It  might  not  be  satisfactory  to  him ;  but  he  sees  tt 
once  how  it  oame  to  happen  that  he  lost  his  estate. 
If  yon  trust  your  property  to  a  man  who  turns  out 
to  be  a  rogue  it  stan^  to  reason  that  yon  will  lose 
it.    But  supposing  the  Master  of  the  BoUs's  doc- 
trine to  prevail,  and  supposing  the  eegtvit  qv* 
tmatent  are  asked  how  it  comes  tnat  thev  have  lost 
their  property,  the  answer  would  be,  "  Onr  trustee 
had  power  to  invest  our  property  on  mortgage.  He 
did  invest  it  on  mortgage  on  the  faith  of  a  person 
who  said  that  he  had  the  legal  estate  in  this  landed 
property,  and  who  had  it  and  who  conveyed  it  to 
our  trustee  as  a  security  for  the  sums  which  he 
advanced,  and    onr    trustee    being  gnilty  of  no 
negligence  whatever,  having  ^en  the  advice  of  a 
perfectly  competent  conveyancer  in  order  to  see 
that  the  title  was  a  good  one,  yet  how  comes 
it,"  they  ask,  "that  we  have  lost  itp"    "Why," 
says  the  Court  of  Chancery,  "  because  your  trus- 
tees had  notice  of  the  prior  mortg^e."  "  They  had 
no  notice  whatever.    They  had  neither  knowledge 
nor  means  of  knowledge."   "  Oh,  but  nevertheless," 
the  Court  of  Chancery  says,   "according  to  our 
doctrine,  they  had  notice."    I  venture  to  say  that 
the  only  conclusion  those  eestwie  que  trutfent  could 
come  to  would  be,  "  We  have  been  deprived  of  onr 
property  by  the  Court  of  Chancery  for  reasons 
which,  to  an  ordinary  mind,  are  perfectly  incom- 
prehensible."    I  am  of  opinion  mort:  clearly  in  this 
case    that,   whether   Carter  v.   Carter  under  its 
peculiar   circumstances  was    rightly   decided   or 
or  not,  as  to  which  I  will  say  nothing,  where  a 
trustee  in  breach  of  trust  conveys  away  a  l^al 
estate  which  he  possesses,  and  that  le^d  estate 
comes  into  the  possession  of  a  purchaser  for  vahi> 
able  consideration  without  notice,  the  purchaser 
for  valuable  consideration  without  notice  can  hdd 
that  legal  estate  against  the  eesiuis  que  Irugtent 
who  were  defrauded  by  the  trustee's  convOTonce, 
and  that  it  makes  no  difference  whatevor  that,  if 
they_  are  challenged  in  a  court  of  law  and  an  action 
of  ejectment  is  Drought  against  them,  they  will 
have  to  rely  upon  some  deed  which  was,  in  fact. 
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concealed  from  them,  and  of  whioh  they  had  neither 
knowledge  nor  means  of  knowledge. 

Solicitors :  S.  W.Johtiton  ;  Johnson  and  WeaHier- 
<iU8 ;  Prideaux  ;  Oedge. 


BOLLS  C017BT. 


S«poTt«<l  hj  Tbokas  Bkett  and  O.  Wklbt  Eihq,  Biqn., 
Barristers  at-law. 

Bee.  16, 1871,  and  Jan.  15, 1872. 
Else  v.  Else. 
Vendor  and   purchaser — Sale  Iti  the  court — Con- 
dilion*    calculated    to    mislead — Fiirchaser    dis- 
charged. 
The  court  having  directed  a  sale  of  certain  property 
whi^ih  had  belonged  to  tlie  testator  in  the  canse,  U 
was  put  up  for  sale,  under  conditions  of  side, 
which  provided  that  the  title   should  commence 
with  a  conveyance  on  sale  in  1838,  and  that  the 
purchaser  should  accept  such  comniencemenl  as  a 
good  substantial  root  of  title,  and  not  m-alce  any 
objection  or  requisition  in  respect  of  any  prior  title, 
or  evidence  of  prior  title,  notwitJistanding  any 
recital  or  otiier  disclosure  of  such  prior  title. 
Ttie  title  of  the  vendor  of  1838  being,  in  the  opinion 

of  the  court,  bad : 
Meld,  that  the  purchaser  was  not  precluded  by  {h« 
condition  from  taking  tlie  objection,  and  the  eon- 
tract  for  the  pureluue  was  annulled. 
In  this  salt  the  conrt  had  directed  the  sale  of 
certain  real  estate  which  had  belonged  to  the 
testator  in  the  cause,  and  the  property  was  put  np 
for  sale,  under  conditions  of  sale  which  had  been 
settled  by  one  of  the  conveyancers  of  the  court  in 
the  usual  manner.  The  8th  and  9th  conditions 
provided  that  the  title  should  commence  with 
certain  iudeutures  of  lease  and  release,  dated 
respectively  the  '2'ird  and  ^-Ith  July  1833,  being  a 
conveyance  on  sale,  and  that  the  purchaser  should 
accept  such  comraencemcnt  as  a  good  stlbatantivo 
root  of  title,  and  should  not  make  any  objection  or 
requisition  in  respect  of  any  prior  title,  or  evidence 
of  prior  title,  notwithstnnding  any  recital  or  notice, 
or  other  disclosure  of  any  such  prior  title.  By  the 
recitals  in  the  deed  of  release,  it  ap|jeared  as  if  the 
vendor  of  1833  was  seised  in  fee  simple,  under  a 
devise  in  his  favour,  and  the  conditions  of  sale 
were  settled  on  that  understanding,  but  upon 
reference  to  the  will,  it  seemed  extremely  probable 
that,  upon  the  true  construction  of  the  gift,  h» 
only  took  the  toe  simple,  contingent  on  his  leaving 
issue,  and,  he  b3ing  now  of  advanced  age  and 
unmarried,  tho  purchaser  refuiied  to  complete, 
alleging  that  a  good  title  could  not  bo  made,  and 
that  under  the  circums'.aucc»,  tho  couditions  were 
not  binding  on  him. 

The  Holi.r-itor-0'iu'rid  (Je-isol,    Q.C.)   and  Bcgg 
for  the  vendors,  refcn-ed  to : 

Kirkpatrick  v.  Kiikiiatn'c':,  13  Vei.  476 ; 

»7i<j.x6l'  V.  Witliers,  10  .Sim  505  ; 

Uallinq^v.  T-iwler,  L.  R.-p-  I'J  Eq.  -tK);   28  L.  T. 

B«i).  N.  3.  US) : 
1  JwuMn  on  Wills,  408. 
Jtishiiii  WiUuuns,  (I.e.  for  tlio  pnreha.ser,  cited: 
Aw  d.  Uuulo'jnn  r.  B.ivv?,  7  Ail.  *  Bl.  686 ; 
SiloMi^t  y,  Edwanh,  15  itmvi.  Hi! ; 
Byfasfan'>  case,  3  Co.  19a ; 
Votlon  v.  Cotton,  -23  t.  J.  Rap.  N.  S.iW,  Ch.. 

The  Solicitor-General  in  reply. 
Jan.  15.— Lord  Bowillt. — TliU  case  raises  a 
question  of  great  importaocc  as  rcgni-Js  the  con- 


dact  and  practice  of  the  Conrt  of  Chancery.  It 
may  be  that  its  duties  sometimes  conflict,  and  this 
case  seems  at  first  sight  to  raise  a  question  of  that 
description,  but  in  reality  no  such  conflict  can  ever 
arise,  if  the  principle  on  which  the  court  proceeds 
be  steadily  borne  in  mind ;  viz.,  the  principle  of 
trath,  and  the  avoidance  of  all  deceit  or  even  the 
semblance  of  a  trick.  The  case  arises  thus :  It  is 
the  duty  of  the  Conrt  of  Chancery  on  certain  occa- 
sions to  sell  the  real  property  of  its  suitors.  It  is 
of  course  the  duty  of  any  person  or  any  court, 
which  takes  upon  itself  that  duty,  to  sell  the  thing 
entrusted  to  it,  in  tho  most  advantageous  manner. 
For  this  purpose  conveyancers  are  attached  to  the 
Court  of  Chancery,  whose  dutj'  it  is,  amongst 
others,  to  prejmre  conditions  of  sale,  subject  to 
which  the  property  is  offered  for  sale,  and  to  make 
them  such  as  will  effect  its  object,  and  conduce  to 
producing  the  highest  price ;  but  in  so  doing, 
they  must  not  insert  anything  which  may  mislead 
or  deceive  an  innocent  bond  jide  purchaser.  That 
question  arises  in  this  case,  in  the  event  of  the 
court  being  of  opinion  that  a  good  title  cannot  be 
shown  to  the  purchaser.  The  oonseauence  is 
that  two  questions  arcx  presented  to  the  court. 
The  first  question  is,  whether  the  purchaser  is 
bound  by  the  8th  and  9th  conditions  of  sale  under 
which  he  lx>u|;htP  and  the  second  question  is, 
whether,  if  he  is  not  so  bound,  he  has  got  a  good 
title  to  the  property  sold  to  him  P  I  think  that 
the  first  question  presented  to  me  is  so  intimately 
connected  with  tne  sebond,  that  it  depends  so 
much  upon  it,  that  it  will  be  more  convenient,  in 
the  way  I  regard  this  case,  to  consider  fir^t,  the 
validity  of  the  objection  to  the  title,  on  the 
assumption  that  no  condition  of  sale  affects  the 
question,  and  then  to  consider  whether  the  con- 
ditions of  sale  preclude  the  purchaser  from  taking 
the  objection.  Tho  objection  to  the  title  depends 
upon  the  proper  construction  to  be  put  on  the 
will  of  a  lady  called  Mrs.  Crookes,  by  which  tho 
property  was  devised  and  bequeathed  unto  Thomas 
iticnaros  and  William  Kichards,  their  heirs  and 
assigns  for  ever,  equally  to  be  divided  between 
them,  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants ;  but  should  one  of  them 
happen  to  aie  before  he  arrives  at  the  age  of 
twenty-one  years,  leaving  no  child  or  childi-en 
behind  him  lawfully  begotten,  then  she  gave, 
devised,  and  bequeathed  the  same  unto  the 
survivor  of  them,  his  heirs  and  assigos  for  ever, 
and  if  it  should  so  happen  that  both  the 
said  Thomas  Bichards  and  William  Bichards 
should  die  leaving  no  lawful  child  or  children 
behind  them,  then  to  the  nephews  of  the  testatrix. 
The  facts  are  these :  Thomas  Kichards  died  under 
twenty-one  without  issue ;  William  Bichards 
attained  twenty -one  and  is  now  living,  bat  is  of  an 
advanced  age,  and  has  no  children.     He  was  the 

Ercdjcossor  in  title  of  the  vendor,  and  claimed  to 
0  owner  in  foe  simple  of  tbo  property,  on  the 
ground  that  the  gid  over  on  tho  coutingoncy  of 
his  dying  without  leaving  a  <'bild,  is  limited  to 
tliit  event  Ofcurring  during  his  infan?y,  and  that 
on  his  a(it4iiiiing  twenty-one  ho  b::cikme  entitled 
loan  ind'.'feiisiMt'  (.-stiite  in  fe.!  simple  in  the  pro- 
|jerty.  I  rcgvut  to  say  that  full  consideration  of 
the  words  of  the  will,  and  of  all  the  authorities 
which  reliitc  to  tho  subject,  compels  ma  to  come 
to  the  conclusion  that  the  event  of  dying  without 
leaving  a  child,  is  not  in  -this  will  confined  to 
infoncy,  and  that  so  to  confine  it  would  be  to  im- 
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port  a  meaning,  and  to  add  words  to  the  will, 
neither  of  Trhich  circumstances  is  to  be  found 
there.  I  am  of  opinion  that  the  contingency  of 
dying,  leaving  no  child,  here  spoken  of,  means, 
at  any  time,  wheneyer  that  death  should  come. 
I  think  it  useless  to  go  through  the  authorities 
on  this  point  which  I  have  done  on  previous  occa- 
sions, the  more  so,  as  my  decision  on  this  case  will 
bind  no  one,  and  could  neither  eive  to  the  vendor 
any  title  not  now  [assessed  by  nii^  nor  take  away 
from  him  any  right  now  vested  in  him.  But  I 
am  bound  to  say  that  having  carefully  reconsidered 
this  question,  which  I  have  nad  before  me  on  many 
previous  occasions,  I  have  come  to  the  conclusion 
that  the  death  of  William  Bichards,  without 
leaving  a  child,  is  not  confined  to  that  event  occur- 
ring during  his  infancy.  Having  come  to  that  con- 
clusion the  next  question  arises,  viz.,  whether  it  is 
open  to  the  purchaser  to  take  this  objection.  The 
conditions  are  these.  [His  Lordship  read  the  8th 
and  9th  conditions  of  sale  and  proceded  :]  The  in- 
denture of  release  of  24th  July  1838  recites  the  will 
of  Mrs.  Crookes,  but  the  recital  is  inaccurate  for 
it  stops  short  at  the  gift  over.  I  am  of  opinion 
that  these  conditions  o£>  sale  are  not  such  as 
a  court  of  equity  can  enforce  on  a  purchaser. 
They  amount  to  a  condition  in  fact  to  the 
effect  that  if  you  find  you  have  not  got  the 
property,  and  cinnot  keep  it,  you  shall  not  object. 
Practically  this  is  a  condition  saying  that  although 
you  imagine  you  have  been  sold  the  fee,  still  though 
you  find  that  you  have  only  bought  an  estate  for 
the  life  of  a  man  advanced  in  years,  you  must  keep 
the  property  and  pay  the  price,  because  you  have 
been  foolish  enough  to  buy  subject  to  such  condi- 
tions of  sale.  The  argument  is,  that  you  have  shut 
your  eyes  and  have  got  the  property  at  a  reduced 

Erioe  (which  is  probably  true),  and  you  therefore 
ave  run  the  risk  of  being  ultimately  ejected 
against  the  reduction  of  price.  I  do  not  mean  to 
express  any  opinion  as  to  how  the  court  would  look 
at  this  question,  if  it  arose  between  two  strangers. 
A  buyer,  no  doubt,  knows  that  unusual  conditions 
of  stue  are  fhtmed  to  meet  peculiar  difficulties, 
and  these  are  quite  fair,  even  where  framed 
by  the  court,  if  they  will  still,  in  the 
opinion  of  the  court,  leave  the  purchaser  in 
tne  complete  possession  of  the  thing  he  has 
bought,  even  though  he  does  not  get  what  is 
called  a  marketable  title ;  but,  if  not,  the  court  has 
no  right  to  enter  into  such  contests  and  try  to 
fence  with  and  outwit  purchasers,  and  sell  on  the 
chance  of  the  purchaser  being  able  to  resist  a  suit 
for  the  recovery  of  the  possession  of  the  lands  on 
a  defect  not  disclosed  to  nhn.  I  am  of  opinion  that 
such  a  condition  would  be  bad,  as  a  fraudulent  mis- 
leading condition  in  any  sale,  for  it  professes  or 
induces  the  buyer  to  believe  that  the  recital 
accurately  represents  the  will,  which  it  does  not. 
But  on  a  sale  under  the  authority  of  the  Court  of 
Chancery,  which,  above  all  things  ought  to  teach 
others,  and  set  them  the  example  of  straight- 
forward dealing,  and  telling  the  truth,  and  the 
whole  truth,  such  a  condition,  under  the  circum- 
stances of  this  case,  is,  in  my  opinion,  binding  on 
no  one.  No  good  title  being  shown,  and  the  pur- 
chaser not  being  bound  by  the  conditions  of  sale 
to  accept  a  bad  one,  he  must  be  discharged  from 
his  purchase,  and  have  his  costs  of  the  whole 
proceedings. 

Solicitor  for  the  vendors,  J.  Elliot  Fox. 

Solicitors  for  the  purchaser,  Le  JRiehe  and  Son, 


V.C.  xAXJors'  coiraT. 

Baported  bjr  O.  I.  F.  Coon  and  T.  H.  Cabsoc,  Expt., 
BatTi«ten  »t-I«w. 


Saturday,  Jan.  27. 
He  Garmier. 
Fund  i»  court  to  credit  of  one  found  to  he  a  hiuatir 
in  France — Application  for  payment  hy  French 
committee — Dtscretion    of    court    under  Trustee 
Belief  Act. 
A  $um  of  money  belonging  to  a  person  found  to  be 
a  lunatit  in  France,  btU  not  so  found  in  England, 
was  paid  into  eouH  tinder  the  Trustee  Belief  Act, 
'   and  a  petition  for  payment  oui  of  the  whole  sum 
was  presented  by  the  French  committee  of  the 
lunatic's  estate,  in  whom,   according  to  French 
law,  aU  his  property  teas  legally  vested.     There 
was    other  property  of  the  lunatie    which    was 
sufficient  for  his  maintenance,  and    was    being 
applied  for  that  purpose.     The  petition  was  op- 
posed by  the  next  of  kin  of  the  lunatic. 
Held,  that  the  Trustee  Belief  Act  gave  the  court 
power  to  eieereise  a  discretion  in  the  matter;  and 
that  under  tlte  circumstances  the  petitioner  was 
not  entitled  to  have  the  capital  of  the  fund  trans- 
f erred  to  him,  but  was  only  eniiUed  to  the  divi- 
dends. 
This  was  a  petition  for  payment  out  of  court  of  a 
sum  of  9391  Consols,  which  had  been  paid  into 
court  under  the  following  circumstances  : 

In  18(53  Francis  Gamier  died  intestate,  and  in 
1864  letters  of  administration  to  his  estate  were 
granted  to  his  sister,  Laura  Radcliffe,  widow.  A 
distributive  share  of  the  intestate's  estate  devolved 
upon  his  brother,  Charles  Gamier,  who  had  been 
found  a  lunatic  according  to  French,  but  not 
according  to  English,  law.  The  administratrix 
accordingly  paid  this  share  into  court,  under  the 
Trustee  Belief  Act,  to  the  credit  of  an  account  en- 
titled "  The  matter  of  the  trusts  of  the  intestacy  of 
Francis  Gamier,  deceased.  The  account  of  Charles 
Gamier,  a  lunatic,  not  so  found  by  inquisition." 

In  Oct.  1851,  Charles  Gamier,  who  was  then 
resident  in  the  canton  of  St.  Germain-en-Laye,  in 
France,  became  of  unsound  mind,  and  was  placed 
in  a  maison  de  sant^,  kept  by  Dr.  Pinel,  at  Neuilly- 
sur-Seine.  A  "  couseil  de  famille,"  the  formality 
requisite  according  to  French  law,  was  held: 
and  on  the  12th  Nov.  1851,  the  Civil  Tribunal 
of  the  First  Instance  at  Versailles  appointed 
Alexandre  RoUot  provisional  committee  ("adminis- 
trateur  provisoire  des  biens")  of  the  estate  of 
Charles  Gamier. 

On  the  17th  Sept.  1868,  Jean  Molice  was  ap- 
pointed provisional  committee  in  the  place  of 
Alexandre  RoUot,  with  power  to  take  and  receive, 
upon  his  simple  signature,  all  sums  which  might 
accrue  to  Charles  (Simier,  whether  as  a  succession 
of  Francis  Gamier  or  in  any  other  manner,  either 
in  France  or  in  England,  and  to  give  good  and 
available  receipts  and  discharges  for  the  same. 

On  the  23rd  June,  1870,  Alfred  Bavant  was  ap- 
pointed provisional  committee  in  the  place  of  Jean 
Molier,  with  sindlar  powers.  This  petition  was 
presented  by  Alfred  Bavant,  and  it  prayed  for  the 
payment  to  him  of  the  whole  of  the  lunatic's  share 
in  the  estate  of  his  intestate  brother. 

It  app^ed  that  Charles  Gamier  still  continued 
to  reside  in  the  maison  de  sant^,  at  Keuilly,  which 
since  the  death  of  Dr.  Finel  was  carried  on  by  Dr. 
Semelaigne.     There   was   considerable 
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property  in  England  belonging  to  the  lunatic,  the 
dividends  on  which  were  transmitted  by  hie 
relations  to  the  provisional  committee,  and  by  him 
Applied  towards  the  expenses  of  the  maintenance 
oi  the  lunatic.  There  was  no  allegation  that  the 
lunatic  was  in  want  of  any  further  comfort.  It  was 
stated  that  the  application  for  payment  out  of  the 
fund  in  court  was  made,  in  order  that  the  same 
might  be  invested  in  the  French  Rentes.  There 
was  a  sum  of  48J.  due  to  the  petitioner  for  pay- 
ments made  by  him  for  the  lunatic's  maintenance. 

Glasse,  Q.C.  and  Begg,  in  support  of  the  petition. 
' — The  domicile  of  the  lunatic  Charles  Garnier  is 
French  (Phillimore  on  Domicile,  p.  55),  and  his 
property  can  only  be  dealt  with  in  conformity 
with  the  laws  of  France:  (Newton  v.  Manning, 
1  Mac.  &  Gor.  362.)  Now,  according  to  French 
law  the  whole  of  the  estate  of  a  lunatic  is  legally 
vested  in  the  provisional  committee  of  his  estate. 
The  committee  can  recover  and  give  good  dis- 
charges for  personal  property  belonging  to  the 
lunatic  in  England  (8coU  v.  Benileg,  IK.  &  J. 
281),  and  he  is  entitled  to  have  this  money  paid 
to  him  as  legal  assignee :  (Hea$ing  v.  Sutherlaiid, 
25  L.  J.  Ch.  687).  The  petitioner's  title  is  similar 
to  that  of  an  assignee  in  bankruptcy.  This  lunatic 
is  not  one  round  whom  the  protection  of  the 
English  Court  of  Chancery  is  thrown ;  for  in  the 
matter  of  a  French  lunatic  the  French  courts  have 
complete  jurisdiction.  This  court  cannot  exercise 
any  discretion,  for  it  has  no  power  to  refuse  the 
application. 

Coiton,  Q.C.  and  Bevir  opposed  the  application 
on  behalf  of  the  administratrix  of  the  estate  of 
Francis  Gamier. — ^The  question  really  is  whether 
the  court  has  any  discretion  in  the  matter.  Now, 
ibis  money  has  been  paid  into  court  under  the 
Trustee  Kelief  Act,  ana  under  sect.  2  of  that  Act 
the  court  has  power  to  make  such  order  "  as  shall 
seem  fit"  in  every  such  case.  We  contend,  there- 
fore, that  the  court  hns  a  discretion  to  exercise. 
Under  the  old  Lunacy  Acts  the  Lord  Chancellor 
always  exercised  a  discretion  on  applications  of 
this  nature  : 

Re  Morgan,  1  HaU  &  T.  212 ; 
Re  Stark,  2  Mao.  i,  Oor.  174 ; 
Re  Bliat,  3  Mao.  &  Oor.  234. 
There  is  sufficient  property  without  this  fund  for 
the  present  maintenance  of  the  lunatic,  and  no 
good  cause  is  shown  for  breaking  into  the  capital 
of  his  estate. 

Glaese,  Q.  C.  in  reply. 

The  ViCE-CuASCJSLLOR. — This  is  a  petition  to  ob- 
tain payment  out  of  court  of  a  sum  of  939{.  Consols, 
belonging  to  Charles  Gamier,  who  is  a  lunatic 
not  so  found  according  to  English  law.  The  peti- 
tion raises  a  question  of  so  much  importance,  that 
I  wai  very  desirous  that  the  apphcation  should 
be  made  bo  the  Lords  Justices;  aud  I  observe 
that  the  same  view  occurred  to  the  Master  of  the 
Bolls  in  Heeaiiig  v.  Sutherland.  But  the  case  has 
been  fully  argued  before  me,  and  I  must  now 
decide  it.  [Having  stated  the  facts.]  The  case 
raises  the  question  whether  the  committee  of  a 
lunatic  is  entitled  to  have  the  whole  of  his  pro- 
perty, no  matter  how  larec,  paid  over  to  him. 
Now,  1  am  satisfied  that  the  committee  has  the 
whole  of  the  lunatic's  estate  vested  in  him,  and 
that  he  has  complete  title  to  sue  and  recover 
the  estate.  Seott  v.  BentUg,  which  was  referred 
to  during  the  argument,  is  conclusive  upon 
that    point.      But    property  is    rested   in    some 


persons  absolutely,  and  iu  others  for  a  parti- 
cular purpose.  Take  the  case  of  an  assignee  iu 
bankruptcy  or  in  insolvency  under  the  old  law. 
If  such  an  assignee  were  to  come  to  the  court  and 
claim  the  whole  of  a  bankrupt's  property  in  court, 
and  if  it  were  made  apparent  to  the  court  that 
half  of  the  sum  would  pay  all  the  debts,  the  bank- 
rupt would  be  entitled  to  resist  a  petition  to  pay 
out  more  than  the  amount  necessary  to  pay  the 
debts.  There  was  a  case  in  which  I  wais  engaged, 
where  one  Dyson  being  insolvent  sold  all  the  estate 
which  should  remain  after  pa3ring  his  debts  to  a 
person  named  Cook.  There  was  a  surplus,  and 
Dyson  becoming  insolvent  again,  I  maintained 
Cook's  right  to  the  surplus,  on  the  ground  that 
the  original  assignee  was  only  entitled  to  so 
much  as  was  necessary  to  pay  the  insolvent's 
debts,  and  that  the  insolvent  was  entitled  to 
assign  the  rest :  (See  Cook  v.  SturgU,  25  L.  J.  485, 
Ch.)  So  in  the  present  case  the  property  of 
the  lunatic  is  vested  in  the  petitioner  Ravant 
for  a  particular  purpose,  viz.,  the  maintenance 
and  well-being  of  tne  lunatic.  In  the  case  of 
persons  found  to  be  lunatics  in  England,  the 
whole  of  their  estate  is  vested  in  the  com- 
mittee ;  according  to  the  practice  of  the  Court  in 
Lunacy  however,  the  whole  of  the  estate  is  not 
handea  over  to  the  committee,  but  only  so  much  as 
is  necessary  for  the  maintenance  of  the  lunatic,  aud 
the  rest  is  accumulated.  When  these  questions 
come  before  the  court  which  has  jurisdiction  in 
lunacy,  it  hears  the  heir-at-law  as  to  the  lunatic's 
realty  and  his  next  of  kin  as  to  his  personalty. 
This  is  a  question  of  personalty,  and  the  next  of 
kin  of  the  lunatic  are. now  before  me,  and  they 
object  to  this  money  being  paid  out.  The  peti- 
tioner says  that  he  is  liable  for  the  maintenance  of 
the  lunatic  and  for  his  medical  expenses  ;  aud  he 
says  that  4Sl.  is  now  due  to  him  for  expenses  so 
incurred  on  the  lunatic's  behalf.  This  sum  must 
certainly  be  paid  to  the  petitioner  out  of  the 
fund  in  court.  But  as  regards  the  main- 
tenance of  the  lunatic,  it  turns  otit  that  his 
friends  supply  him  with  every  comfort  suitable  to 
his  condition  in  life.  It  has  therefore  been  argued 
on  behalf  of  the  petitioner,  that  this  is  a  strict 
q^nestion  of  legal  right,  and  that  I  have  no  discre- 
tion in  the  matter ;  and  it  is  stated  that  the  object 
of  the  petitioner  is  to  invest  this  money  in  French 
Rentes,  in  order  to  increase  the  income  of  the 
lunatic.  Now,  what  has  the  court  done  on  previous 
occasions  f  In  Seott  y.  Benttey  the  question  of 
discretion  was  not  raised,  and  the  whole  argument 
was  confined  to  the  legal  rights  of  the  parties,  lie 
Stark  was  the  case  of  a  Scotch  lunatic,  where  the 
curator  bonis  had  just  the  same  legal  title  to  the 
lunatic's  property  as  the  French  committee  in  the 

E resent  case;  and  there  the  Lord  Chancellor 
eld  that  he  had  power  to  exercise  a  discretion, 
and  he  refused  tne  application  of  the  curator. 
This,  therefore,  is  an  important  authority  on 
the  point.  Again,  in  the  case  of  Be  Morgan, 
the  Lord  Chancellor  refused  to  hand  over 
capital  to  the  euralor  bonie,  and  made  an  order  for 
the  payment  of  dividends  only.  In  Be  Elias 
there  was  no  counsel  to  oppose  the  petition  or 
raise  the  question  of  discretion;  and  even  then 
the  Lord  Chancellor  showed  some  hesitation  in 
making  the  order.  I  believe  he  would  have  re- 
fused it  had  there  been  anyone  there  to  oppose  the 
application.  Now  I  asked  ^ring  the  course 
of  the  argument,  if  this  were  a  million  of  money, 
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most  I  necessarily  hand  over  the  whole  sum  to 
the  committee,  if  I  knew  that  it  would  not  be 
required  for  the  present  expenses  of  maintenance  ? 
If  the  lanatic  recovers,  why  should  he  be  troubled 
with  a  suit  in  a  foreign  court  ?  If  he  dies,  why 
should  his  next  of  kin  be  compelled  to  go  abroad 
to  recover  this  money  ?  It  is  true  that  1  have  no 
jurisdiction  in  lunacy,  and  can  only  apply  the  cases 
I  have  mentioned  by  analogy.  But  this  money 
has  been  paid  into  court  under  the  Trustee  Belief 
Act;  am  I  obliged  to  pay  out  all  money  paid 
into  court  under  that  Act  to  those  who  have  a 
legal  title  P  I  am  of  opinion  that  I  am  under  no 
such  obligation.  By  sect.  2  of  that  Act  I  am  em- 
powered to  moke  "  such  order  as  shall  seem  fit " 
with  respect  to  moneys  so  paid  into  court;  and 
this  gives  me  a  discretion  which  I  exercise  con- 
tinually. I  consider  that  under  this  Act  I  have 
the  same  discretion  in  the  present  case  as  the 
Lord  ChancelloreJcerciHed  in  the  case  of  Re  Morgan. 
I  am  satisfied  that  this  lunatic  is  supplied  with 
everything  requisite  for  his  position  in  life.  I  am, 
therefore,  of  opinion,  that  it  is  my  duty  not  to  allow 
the  whole  of  this  money  to  be  taken  out  of  court. 
An  order  must  be  made  for  the  payment  to  the 
petitioner  of  any  expenses  properly  incurred  by 
him  in  the  nuttter  of  the  lunacy,  and  also  of  the 
costs  of  the  petition.  The  residue  of  the  fund  will 
be  retained  in  court,  and  the  dividends  will  be  paid 
to  the  petitioner  for  the  maintenance  of  the  lunatic. 
If  necessary,  the  fund  may  be  invested  so  as  to 
produce  a  higher  rato  of  interest,  and  there  will  be 
liberty  to  apply. 

Solicitors :  Q.  L.  F.  Eyre  and  Co. ;  T.  J.  Eoneood. 


Saturday,  Feb.  10. 

DjCAxes  V.  KiiCHiK. 

Practice — SubHituted  setfice  of  notice  of  motion/or 

decree. 
A  suit  wot  ingtituted  to  adminislcr  the  estate  of  an 
integtate,  whose  realty  had   ail   been  sold  by  a 
tiMrtgagae,  the  surplus  purchase  money  remaining 
in  his  hands.     The  defendaiUs  were  the  heir-at- 
laic  and  ilte  administratrix.     The  heir-at-laiw  had 
been  served  with  a  copy  of  the  bill,  and  an  ap- 
pearance had  been  entered  for  him,  but  lie  had 
subsequently  absconded. 
An  order  was  made  that  sei-vice  of  notice  of  motion 
for  dearee  on  the  administatrix  should  be  deemed 
good  service  on  the  heir-at-law. 
This  was  a  creditors'  suit  instituted  to  administer 
the  estate  of  an  intestate  named  WilHam  Kitehin. 
The  defendants  were  Helen  Kitehin,  the  adminis" 
tratrix  of  the  intestate,  and  Gleorgre  Kitehin,  his 
heir-at-law.    The  estate  consisted  chiefly  of  realty, 
all  of  which  being  subject  to  a  mortgage,  had  been 
sold  by  the  mortgi^ee,  and  the  surplus  purchase 
money  was  now  in  bis  hands. 

On  hearing  of  the  ieatib  of  the  intestate,  George 
Kitehin  came  from  America,  and  when  in  Eng- 
land was  served  with  a  copy  of  the  biU.  An  ap- 
pearance for  him  was  entered  by  the  plaintiff. 
Having  discovered,  however,  that  he  would  g^t 
BOthii^  cat  of  the  estate,  George  Kitehin  returned 
to  America  and  could  not  be  found. 

P.  B.  Abraham  now  applied  for  an  order  that 

service  of  notice  of  motion  fbr  decree  on  the  heir 

itf  the   intestate  mij^t   be    dispensed  with,  on 

he  ground  that  by  his  conduct  he  had  ptac- 

ically   disclaimed   all    interest    in    the    estate. 


Fe  referred  to  Lechmere  r.  Clamp  (29  Bear. 
2o0),  where  an  amplication  tor  leave  to  advertiae 
notice  of  motion  for  decree,  in  the  case  of  an 
absconding  defendant  for  whom  an  appearance 
had  been  entered,  was  refused.  That  case,  how- 
ever, was  distinguishable  as  being  a  forecioenre 
suit,  in  which  strict  evidence  was  nccessarilj 
required  to  support  a  decree  in  the  absence  of  the 
defendant.  In  the  alternative  he  asked  tiiat 
service  on  the  administratrix  might  be  deemed  to 
be  good  service  on  the  heir-at-law ;  and  he  referred 
to  an  unreported  decisitm  of  the  Master  of  the 
Bolls  in  a  case  of  Sileer  r.  Frost,  which  was  a 
partition  suit,  in  which  servioe  of  notice  of  motion 
tor  decree  on  a  defendant  in  England  was  deemed 
good  service  on  a  defendant  in  New  Zealand. 

The  Vice-Chancellob  made  an  order  that  ser- 
vice of  the  notice  of  motion  for  decree  on  the 
administratrix  should  be  deemed  to  be  good  ser- 
vice upon  the  heir-at-law. 

Solicitor :  C.  J.  Oration. 


Common  3al»  Courts. 


OOUBT  or  QUSSVS  BBHCH. 

B«ported  by  J.  Smomtt  and  X.  W.  If  cKbixab,  Eaqn., 
ButtoterMrt-lMT. 

Friday,  Nov.  3, 1871. 

Beg.  v.  Mobgan. 

Local    board   of  healA — Election    of  members — 
Nomination — Qualification  of  voters — 11   A-   12 
Vict.  6.  63,  ss.  22,  2*. 
The  11  ^  12   rut.  e.  63  {The  PuUic  EeaUh  Act 
1848),  s.  22,  enacts  that  ratepayers  and  tnmun 
of  property  shall  be  entitled  to  vole  at  the  elect iom 
of  members  of  a  local  board  of  health,  "provided 
that  no  oiciier  whatsoever  shall  be  entitled  to  vote 
as  stKh,  unless,  fourteen  days  at  least  prevUnkdf 
to  the  day  of  tendering  his  vote,  he    shaU  hone 
delivered"   to  the  clerk  of  the  board  "  a  statemeni 
in  writing  of  his  name  and  address,  and  contain- 
ing a  description  of  the  nature  of  his  interest  or 
estate  in  the  property,  giving  the  qudlifieati»n" 
^c. : 
Held,    that  a  statement  of  qualifiealion    deliverei 
prior  to  one  annual  election  would  not  suffice  fbr 
another  election  in  the  year  following,  but  mutt  6« 
reneived. 
Sect.  24  enacts  that  any  person  entitled  to  vote  may 
nominate  for  the   office  of  member   in    manner 
therein  specified,  bui  does  not  require  the  person 
nominating  to  state  whether  he  does  so  "as  oumet'* 
or  "  as  ratepayer."    A  nominator  described  him' 
self  in  a  nomination  paper  to  be  "duly  gualifiei 
as  owner,"  wherecu,  tn  fact,  he  was  omy  qval^ei 
"  as  ratepayer." 
Held,  that  the  statement  of  the  nature  of  the  gwalw 
fieation  was  surplusage,  and  that,  as  he  was  tMif 
qualified  to  nominate,  his  nominaiion  was  good, 
notwithstanding  the  error  in  desertptiou. 
Motion  for  a  rule  nisi,  calling  on  George  Hoaqgu 
to  show  cause  why  an  information  in  the  nature  ttf 
a  quo  warranto,  snoold  not  issue,  calling  on  him  t» 
show  by  what  authwity  he  exercised  the  o£Bce  ef 
member  of  the  local  board  of  health  for  Sheemen. 
An  elecUon,  nnder  11 A 12  Viot.  c.  63,  of  monbers 
of  the  Sheernesa  Local  Board  of  Health  being 
about  to  be  held,  candidates  were  nominated  oa 
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^e  15tb  Sept.  1871,  some  of  tfaam,  amongst  whom 
waa  John  Cole,  were  notniuated  by  A.  W.  Marks, 
in  a  doQument  which  falfilled  the  requirements  of 
sect.  24  of  the  above  Act,  and  was  subscribed  as 
fbtlowB : — 

I,  beiaer  daly  qualified  aa  ownor  in  th«  district, 
nominate  the  above  to  be  member  of  the  local  board. 

A.  W.  Masks. 

The  notice  necessary  to  give  Marks  a  right  to 
vote  as  owner  had  been  given  by  him  fourteen 
■days  before  the  election  held  in  1870,  and  his  name 
was  then  entered  by  the  clerk  to  the  local  board  in 
the  proper  register.  No  subsequent  notice  was 
sent  m  by  Marks,  but  his  qualification  as  owner,  in 
respect  of  the  same  property,  continued  to  exist, 
-and  he  was,  moreover,  qualified  to  vote  as  a  rate- 
payer. 

Upon  the  2Cth  Sept.  voting  papers  were  issued. 
They  were  collected  on  the  2<>th  of  the  same  month, 
and  afterwards  four  persons  were  declared  by  the 
chairman  (under  sect.  27),  to  bo  elected,  one  of  whom 
waa  Morgan,  and  Cole  was  doclcured  not  to  be 
elected  (although  he  had  obtninod  more  votes  than 
Morgan),  on  the  ground  that  his  nomination  waa 
void,  Marks  not  being  entitled  to  vote  as  owner,  he 
having  omitted  to  scud  in  a  uoUce. 

11  &  12  Vict.  c.  63,  8.  22,  enacts: 

That  the  ratepayers  in  respect  of  property  in  the  dis- 
trict for  which  the  cleotioii  is  ihld,  and  the  owners  of 
such  property  shall  bo  entitled  to  vote  according'  to  a 
certain  scale,  proTidod  that  no  owner  vhatsoever  shall 
be  entitled  to  vote  aa  each,  nnless,  fonrteen  days  at  least 
previously  to  the  day  of  tendering  his  vote,  ho  shall  havo 
delivered  to  the  clerk  a  statement  in  writinsr  of  his  name 
«nd  address,  and  containing  a  description  of  the  natnre 
-of  his  interest  or  estate  in  the  property  giving  the  qnali-_ 
ficatioD,  &o.  ' 

Sect.  24  enacts : 

That  any  person  entitled  to  vote  may  nominate  for  the 
office  of  member  of  the  local  board  of  health  himself 
(if  qualified  to  be  elected),  or  any  other  person  or  persons 
80  qualified  (not  exceeding-  the  number  of  persons  to  be 
■elected) ;  and  every  such  nomination  shall  bo  in  writing, 
and  shall  state  the  names,  residence,  calling  or  quality 
«f  the  persons  nominated,  and  shall  be  signed  by  the 
party  nominating. 

MielMcl  in  sup{>ort  of  the  motion. — A  claim 
to  vote  oa  owner  hod  beeu  sent  in  by  Marks 
twelve  months  previously  to  the  election ;  and 
such  claim  need  not  be  renewed  every  year 
<11  &  12  Vict.  c.  63,  s.  22).  [Cockbuus,  C.  J. 
— Is  not  the  language  of  the  final  proviso 
there  too  strong  to  be  overcome.  The  owner  is 
not  to  bo  entitled  to  vote  as  such  "  unless  fourteen 
days  at  least  previously  to  the  day  of  tendering 
his  vote  "  he  shall  have  delivered  a  statement  in 
writiug  of  the  kiud  specified.  That  enactment 
was,  I  suppose,  intended  to  ascertain  and  fix  the 
fact  of  his  being  on  owner.  And  if  a  notice  given 
twelve  months  before  the  tender  of  the  vote  would 
be  sufficient,  then  one  given  twelve  years  before 
might  do,  although  he  might  since  have  changed 
his  ownership.  Lusu,  J. — Suppose  ho  had  sold 
■all  his  property  ?]  Then  his  veto  would  bo  bad. 
[CocKBUBN*,  C.  J. — But  is  it  not  the  function  of  the 
returning  officer  to  sec  that  persons  disentitled  to 
vote  do  not  do  so,  and  not  to  let  them  vote  first 
-and  strike  their  votes  out  afterwards.  Mellou,  J. 
— Besides,  how  is  he  to  judge  ?  Must  he  search 
through  the  voting  papers  of  numerous  bvgone 
jrears  :*]  He  had  certainly  returned  Marks  as 
"  owner."  [Lush,  J. — But  there  can  be  no  estoppel 
by  the  act  of  the  returning  officer  if  the  statute 
«ay8  tbatnotice  shall  be  given  withiufoorteendays.] 


Next,  sect.  24  enacts  that  any  person  entitled  to 
vote  may  nominate  for  the  office  of  member  of  the 
local  board  of  health  himself  (if  qualified  to  be 
elected),  or  any  other  person  or  persons  so  quali- 
fied (not  exceeding  the  number  of  persons  to  be 
elected.)  It  does  not  say  that  he  is  to  be  qualified 
in  any  particular  manner.  He  is  to  be  "  entitled  to 
vote'  — the  rest  is  mere  surplusage.  [Lusu,  J. — If 
he  had  nominated  himself  "  as  owner,  would  he 
have  been  entitled  to  be  elected  ?]  No,  for  he 
would  not  have  been  within  the  terms  of  the 
statute,  and  could  not  have  been  returned.  But 
here  he  was  qualified  as  ratepayer.  He  fulfilled  all 
the  section  required,  but  added  surplusage. 

CocKBUKiJ,  C.J. — Upon  this  latter  ground  you  may 
take  a  rule  nt«i,  but  not  on  the  former  point  that 
the  notice  given  for  a  previous  election  would 
suffice  for«  subsequent  one. 

A  rule  niti  having  been  accordingly  drawn  up 
in  the  terms  above  stated: — 

Nov.  20,  1871. — Merewether  showed  cause. — 
No  form  of  nomination  is  prescHbed  by  the  Act, 
but  schedule  A.  gives  the  form  of  voting  paper. 
In  that  voting  paper  the  voter  must  state  the 
number  thereof,  his  name  and  address,  and  the 
number  of  votes  "  as  owner,"  "  as  ratepayer." 
And  the  act  of  nomination  is  au  act  c^  voting. 
Thus,  under  sect.  6  of  22  Vict.  c.  35,  where  a 
municipal  borough  is  divided  into  wards,  the 
person  nominating  a  candidate  for  town  councillor 
must  be  entitled  to  vote  for  the  particular  ward  for 
which  he  nominates,  and  if  he  be  entitled  to  vote 
only  for  another  word,  his  nomination  and  the 
election  of  the  candidate  are  void  {Reg.  v.  Parkiiiton, 

17  L.T.  Eep.  N.  S.  169 ;  L.  Eep.  3  Q.  B.  11 ;  37  L.  J., 
52,  Q.  B.).  The  person  nominating  in  the  present 
cose  ought  to  have  given  the  same  information  to 
the  returning  officer,  as  schedule  A.  requires  in  the 
voting  paper.  [Hansen,  J. — A  nomination  may 
operate  as  a  vote,  but  it  is  not  one.  Cockevbh, 
C.J. — ^The  returning  officer  might  easily  see  if  the 
nominator  was  a  ratepayer  or  not.]  It  would  bo 
troublesome  to  the  ofiicor  to  ascertain  the  fact.  If 
Marks  were  not  an  owner  entitled  to  vote,  he 
could  not  nominate  as  such ;  but  he  essayed  to  do  so, 
whereupon  the  returning  officer  looked  to  see  if 
he  was  an  owner  qualified  to  vote  as  such,  and 
found  that  he  was  not.  Then  was  it  the  part 
of  the  returning  officer  to  refer  to  the  rate 
book,  in  order  to  ascertain  if  he  was  a  rate- 
payer? [CocKBUUN,  C.J. — That  would  not  be  a 
very  onerous  duty,  for  doubtless  the  owners  are 
few.  There  is  nothing  which  requires  the  nom- 
inating party  to  state  a  qualification,  and  if  he 
gave  none,  the  officer  would  theu  have  to  inspect 
both  books.]  That  which  must  be  done  on  nom- 
inating must  be  done  on  voting,  if  the  nomination 
is  to  have  the  effect  of  a  vote. 

CocKBUEN,  C.  J. — We  need  not  trouble  you  to  sup- 
port the  r  jle,  Mr.  Michael.  The  question  all  turns 
on  the  construction  of  the  24th  section  which  runs 
thus  :  "  Any  person  entitled  to  vote  may  nominate 
for  the  office  of  member  of  the  local  board  of 
boklth  himself  (if  qualified  to  be  elected),  and 
every  such  nomination  shall  bo  in  writing,  and 
shall  state  the  names,  residence,  csUing,  or 
quality  of  the  persons  nominated,  and  shall  be 
signed  by  the  party  nominating,"  Sk.  Now  in 
that  there  is  nothing  that  provides  that  the  party 
nominatiug  shall  state  in  what  respects  ne  is 
entitled  to  vote.    And,  besides  the  &ct  that  there 

18  nothing  said  on  the  subject,  it  seems  to  me 


Dtgitized  by 


Google 


932-Vol.  XXV.,  N.  8.] 

THE  LAW  TIMES  REPORTS. 

[Feb.  84,  1S72. 

QB.] 

Joyce  akd  othbbs  v.  Kbnkaro. 

[QB. 

plidn  fi-om  the  same  section,  containing  an*expresa 
proyision  that  the  qnalifications  of  the  persons 
nominated  shall  be  stated,  that  it  was  not  intended 
to  require  a  similar  statement  with  respect  to  the 
person  nominating,  otherwise  there  wonld  also 
nave  been  a  provision  in  terms  to  that  effect.  Then 
Mr.  Merewether  says  that  is  to  be  implied  from 
the  fact  that  the  person  voting  mnst  state  his 
qualification  when  the  nomination  paper  operates 
as  a  vote.  It  may  have  been  that  there  is  an 
omission  in  the  statute,  and  it  would  have  been 
advisable  to  call  on  the  party  to  state  his  qualifica- 
tion, but  the  Legislature  has  not  done  so,  and  we 
most  not  interpolate  a  term  in  an  Act  of  Parlia- 
ment, or  attempt  to  repair  defects ;  we  are  not 
called  upon  to  undertake  such  arduous  duty. 
"  But,"  says  Mr.  Merewether,  "  what  trouble  is 
caused  to  tue  returning  officer,  if  he  is  compelled 
to  ascertain  for  himself  the  qualification  of  the 
person  P"  Yet^  if  my  first  proposition  is  correct, 
\iz.,  that  the  person  nominating  is  not  called  on 
to  state  a  qualification  at  all,  in  every  instance 
where  he  puts  in  a  qualification  which  he  is  not 
bonnd  to  state,  that  addition  is  mere  surplusage, 
and  the  returning  officer  would  have  to  look  first  to 
see  if  the  person  were  an  owner,  and,  if  not,  then 
if  be  were  a  ratepayer ;  so  there  is  no  hard- 
ship on  the  returning  officer.  In  the  present 
case,  though  the  party  being  misled  from  circum- 
stances, put  in  his  qualification  "as  owner."  I 
consider  that,  inasmnch  as  he  was  not  oilled 
npon  to  insert  any  qualification  at  all,  it  is  pure 
surplusage,  and  the  returning  officer  might,  had  he 
been  so  minded,  have  looked  at  the  list  of  ratepayers, 
when  be  would  have  seen  that  the  person  was  im  > 
the  list,  and  was  qualified.  I  think,  therefore^ 
that  this  rule  must  be  made  absolute. 

Mellob,  J. — I  am  of  the  same  opinion.  There 
might  have  been  some  effect  in  Mr.  Merewether's 
argument  if  the  statute  had  not  directed  the  form 
in  which  the  nomination  paper  should  be  made  ; 
bnt,  on  the  contrary,  the  section  declares  that  the 
nomination  shall  "  state  the  names,  residence,  call- 
ing or  quality  of  the  persons  nominated,  and  shall  be 
signed  oy  the  party  nominating ;"  it  seems  to  me 
that  the  argument  is  entirely  upset  by  the  fact 
that  the  section  is  so  worded — all  that  is  necessary 
as  far  as  description  of  the  nominator  is  con- 
cerned is  that  tne  nominatoin  should  be  signed 
by  him. 

Lusii  and  Hansen,  JJ.  concurred. 

Attorney  for  the  relator,  A.  Scott,  London. 

Attorney  for  the  defendant,  MoU;  Sheemess. 


Fndaij,  Koe.  17, 1871. 
Joyce  and  otiiebs  v.  Kekkaiu). 

Insurance — Indemnity  a{fain»t  lo$»  at  carriers — 
Right  to  complete  indemnity. 

Plaintiffs,  lightermen  on  the  river  Thames,  eatised  a 
policy  of  insurance,  in  the  ordinary  form  of  a 
Mows  policy,  to  he  effected  on  tJieir  behalf  upon 
craft  of  every  description,  on  "  aU  goods  and  pro- 
duce at  interest  may  appear."  At  the  foot  of  the 
policy  toot  written,  "to  cover  and  indtide  aU 
losies,  damages,  and  accidents,  amotmting  to  201. 
or  upwards,  on  eadi  craft,  to  qoodt  carried  by  the 
plaintiffs  at  lightermen,  or  delivered  to  them  to  be 

I   water-borne  either  in  their  otcn  or  other  cr(^ft,  and 


for  which  losses,  damages,  and  accidenlt  ihepiainr 
tiffs  may  be  liable  or  reaponsihle  to  the  owner* 
thereof,  or  otJtert  interested.  It  is  agreed  thai  the 
amount  of  each  underwriter's  liability  shall  not 
exceed  the  amount  of  his  subscription."  The 
policy  was  subscribed  by  various  underwriters  for 
different  [sums  amounting  altogether  to  20001.,  the 
defendant  underwriting  \t  for  100{. ;  and  during 
the  continuance  of  the  risk  a  loss  happened  to 
goods  carried  by  the  plaintiffs  at  lightermen,  for 
which  they  had  to  pay  the  owners  llOOt.  At  this 
time  the  total  value  of  the  good*  carried  in  the 
barget  of  the  plaintifft  which  were  covered  by  the 
policy  amounted  to  20,0002.  and  upwards.  An 
action  having  been  brought  against  the  defendant 
to  recover  the  sum  of  65Z.  at  hit  proportion  of  the 
lots  sustained,  it  was 

Held,  that  the  defendant  was  liable  for  that  sum, 
and  not  merely  for  such  a  proportion  of  the  lost 
sttstained  as  tlie  sum  for  which  he  subscribed  th« 
policy  bore  to  the  total  value  of  the  goods  on  board 
all  the  plaintiffs'  craft  which  were  covered  by  the 
policy  at  the  time  of  the  loss. 

Tnis  was  a  special  case  stated  for  the  opinion  of 

the  court. 

1.  The  plaintiffs  are  lightermen  carrying  on 
business  in  the  city  of  London,  and  the  defendant 
is  an  underwriter  also  in  the  city. 

2.  In  the  month  of  Oct.  1869  the  pliuntifis 
caused  the  following  policy  of  insurance  to  be 
effected  on  their  behalf. 

SO. 

esuaa. 

Delivered  the  day  ^  Be  it  known  that  Smith,  Sana- 
of  186  .  No.  i  den,  and  Co.  is  igrents,  as  well 
in  their  own  name  as  for  and  in  the  name  or  names  of  all 
and  every  other  person  or  persons  to  whom  the  same 
doth,  may,  or  shall  appertain,  in  part  or  in  all,  doth 
make  avsaranoe  and  caase  themselves  and  them  and 
every  of  them  to  be  insured,  lost  or  not  lost,  at  and 
from  all  or  any  of  the  wharves,  banks,  qoays,  and  plaoa* 
of  arrival  or  departore  in  the  river  Thames,  and  any 
merchant  or  st^m  vessel  of  any  description  therein, 
comprising  the  whole  extent  o{  the  said  river,  from 
Wandsworth  downwards  to  the  Victoria  Docks,  inolndin^ 
all  or  any  intermediate  docks  and  wharves,  and  vice 
versa,  nntil  on  board  any  mercjiant  or  steiun  vesad, 
barife,  or  boat,  or  otherwise  landed  at  any  wharf,  Ae. 
The  risk  to  commence  on  the  25th  Sept.  1869,  and 
terminate  on  the  24th  Sept.  1870,  indnding  both  days, 
npon  any  kind  of  {roods  and  merchandises,  and  also  npon 
the  body,  tackle,  apparel,  ordnance,  munition,  artilleiy, 
boat,  and  other  fomitore  of  and  in  the  good  skip  or 
vessel  called  the  craft  of  every  description,  whereof  ia 
master,  nnder  Ood,  for  this  present  voyage,  or  whoaoavsr 
else  shall  go  for  master  in  the  said  ship,  or  by  what- 
soever other  name  or  names  the  same  ship  or  the  master 
thereof  is  or  shall  be  named  or  called,  beginning  tka 
adventnre  npon  the  said  goods  and  merchandises  bom 
the  loading  thereof  aboard  the  said  ship,  or  npon  the  said 
ship,  to.,  and  shall  so  oontinae  and  endure  doling  the 
abode  there  npon  the  said  ship,  &o.,  and  farther  natu  the 
sud  ship,  with  all  her  ordnance,  tackle,  apparel,  Ac.,  and 
goods  and  merchandises  whatsoever,  ahall  be  arrived  at, 
as  above,  npon  the  said  ship,  ^.,  nntil  she  hath  moored 
at  anchor  twenty-fonr  hoar*  in  good  safety,  and  npon  the 
goods  and  merchandises  nntil  the  same  be  there  dis- 
charged and  safely  landed.  And  it  shall  be  lawf  ol  for  the 
said  ship,  ico.,  in  this  voyage  to  proceed  and  sail  to  and 
tonch  and  stay  at  any  ports  or  places  whatsoever  and 
wheresoever  in  the  river  Thames,  from  Wandswxn^  to 
the  Victoria  Docks,  and  vice  rend,  without  pr^jadiee  to 
this  insurance.  The  said  ship  and  goods  and  mer- 
chandises, &o.,  for  so  mach  as  concerns  the  assured  bjr 
agreement  between  the  assured  and  the  assniers  in  tins 
policy,  are  and  shall  be  valued  at  ,  on  ^  goods 
and  produce  as  interest  may  appear.  Touching  tha 
adventures  and  perils  which  we,  the  assorers,  aia 
contented  to  bear,  and  do  take  upon  us  in  this  voyata^ 
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thajr  are  of  the  stM,  men  of  war,  fire,  enemies,  pirates, 
lOTers,  thieves,  jettisons,  letters  of  mark  and  ooanter 
mark,  sorprisals,  takings  at  sea,  arrests,  restraints  and 
detainments  of  all  Kings,  Princes,  and  people  of  what 
nation,  condition,  or  qaality  soever,  barratiy  of  the 
masters  and  mariners,  and  of  all  other  perils,  losses,  and 
misfortunes  that  hare  or  shall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  goods  and  merchandises, 
and  ship,  Ac.,  or  any  part  Uiereof ;  and  in  case  of  an^ 
loss  or  misfortnne,  it  shall  be  lawful  to  the  assured,  their 
factors,  servants,  and  assigns,  to  sne  labour,  and  travel 
for  in  and  about  the  defence,  safeguard,  and  recovery  of 
the  said  goods,  and  merchandises  and  ship,  Ac,  or  anj 
part  thereof,  without  prejudice  to  this  insoranoe,  to  the 
charges  whereof  we,  the  assurers,  will  contribute  each 
one  according  to  the  rate  and  quiuitit;  of  his  sum  herein 
assured.  And  it  is  agreed  by  the  insurers  that  this 
writing  or  policy  of  assurance  shall  be  of  as  much  force 
and  effect  as  ibe  surest  writing  or  policy  of  assurance 
heretofore  made  in  Lombard-street  or  in  the  Boyal  Ex- 
change, or  elsewhere  in  Ix)ndon.  And  so  we,  the  assurers, 
are  contented,  and  do  hereby  promise  and  bind  oun  elves, 
each  one  for  his  own  jiart,  our  heirs,  executors,  and 
goods  to  the  assured,  their  executors,  administrators,  and 
assigns,  for  the  true  performance  of  the  premises,  con- 
fessing ourselves  paid  the  consideration  due  unto  us  for 
this  assurance,  by  the  assured  at  and  aftor  the  rate  of 
70t.  per  cent.  In  witness  whereof,  we  the  assurers  have 
subscribed  our  names  and  sums  assured  in  London. 

7th  Oct.  1869. 

To  cover  and  include  all  losses,  damages,  and  accidents 
amounting  to  20t.  or  upwards  in  each  craft  to  goods 
carried  by  Messrs.  W.  A.  Joyce  and  Son  as  lightermen,  or 
delivered  to  them  to  be  waterbome,  either  in  their  own  or 
other  craft,  and  for  which  losses,  damages,  and  accidents, 
Messrs.  W.  A.  Joyce  and  Son  maj  be  liable  or  responsible 
to  the  owners  thereof,  or  others  interested.  It  is  agreed 
that  the  amount  of  each  underwriter's  liability  slull  not 
exceed  the  amount  of  his  subscription. 

This  policy  was  subscribed  by  different  under- 
writers tor  different  sums  amounting  in  the  whole 
to2000J. 

3.  The  defendant  underwrote  the  said  policy  for 
loot.,  and  received  by  way  of  premium  the  sum  of 
31. 10».  [A  fao  simile  copy  of  the  policy  accom- 
panied this  case,  and  formed  part  thereof.] 

4.  On  the  7th  Dec.  1869,  and  during  the  continu- 
ance of  the  risk  covered  br  the  said  policy,  a  loss, 
damage,  and  accident  within  the  meaning  of  the 
said  policy  happened  to  goods  carried  by  the  plain- 
tiffs as  lightermen  as  aforesaid,  in  a  certain  craft 
called  the  Li/rd  Cardigan,  and  for  which  loss, 
damage,  and  accident  the  plaintiffs  have  become 
liable  and  responsible  to  the  owner  and  others  in- 
terested in  the  said  goods  to  the  sum  of  1100?.,  and 
have  paid  that  amount. 

5.  It  is  agreed  that  the  total  ralae  of  the  risks 
of  the  plaintiffs  in  this  and  other  barges  employed 
by  the  plaintiffs  at  the  time  of  the  loss,  and  which 
were  covered  by  the  policy,  amounted  to  the  sum 
of  20,0002.  and  upwards. 

6.  The  total  value  of  the  goods  in  the  barge  Lord 
Cardigan  at  the  time  of  the  loss  was  29062. 

7.  The  pltdntiffs  contend  that  upon  the  true 
construction  of  the  policy  they  are  entitled  to  be 
indemnified  for  the  loss  actually  sustained,  namely, 
1100!.,  and  to  recover  from  the  defendant  652.  for 
his  proportion  of  such  loss. 

8.  The  defendant  contends  that,  under  the  policy 
sued  on,  the  plaintiffs  are  only  entitled  to  recover 
ftom  the  defendant  such  a  proportion  of  their 
loss  as  the  sum  for  which  the  aefendant  subscribed 
the  policy,  namely,  1002.,  beers  to  the  total  value 
of  all  the  goods  on  board  all  the  plaintiffs'  craft, 
which  were  between  the  limitii  mentioned  in  and 
which  were  covered  by  the  policy  at  the  time  of 
the  loss  before  mentioned,  and  have  paid  into  court 
the  sum  of  62.,  which  is  admitted  to  be  sufficient 


to  satisfy  the  plaintiff's  claim,  assuming  thb  con- 
tention to  be  correct. 

9.  The  defendant  further  contends  that  in  any 
view  the  plaintiffs  are  not  entitled  to  more  than 
such  proportion  of  the  loss  as  1002.,  the  sum 
insured,  bears  to  the  total  value  in  the  barge — viz., 
29062. 

10.  The  court  is  at  liberty  to  draw  all  inferences 
of  fict  which  a  jury  ought  to  have  drawn. 

The  question  for  the  opinion  of  the  court  is 
which  of  the  principles  above  referred  to  is  the 
proper  principle  upon  which  the  amount  to  be 
recovered  ought  to  oe  settled. 

If  the  court  should  be  of  opinion  that  the  plain- 
tiffs are  only  entitled  to  recover  such  proportion  of 
the  loss  as  1002.  bears  to  the  said  total  amount  at 
risk — ^namely,  20,0002. — then  judgment  is  to  be 
entered  for  the  defendant  with  costs  of  defence. 

If  the  court  should  be  of  opinion  that  the  plain- 
tiffs are  entitled  to  recover  such  a  proportion  of 
the  loss  as  1002.  bears  to  the  total  value  of  the 
goods  in  the  barge,  then  judgment  is  to  be  entered 
for  the  plaintiffs  for  312. 19s.  Sd.,  in  addition  to  the 
sum  of  62.  paid  into  court  with  costs  of  suit ;  and 
if  the  court  should  be  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  the  proportion  of  the  actual 
loss,  as  contended  for  by  tne  plaintiffs,  judgment 
is  to  be  entered  for  the  plaintiffs  fcft*  the  sum  of 
492.,  in  addition  to  the  61.  paid  into  court,  vrith 
costs  of  suit. 

If  the  court  should  be  of  opinion  that  the  plain* 
tiffs  are  entitled  to  recover  either  the  372. 198.  3d. 
or  the  551.,  the  plaintiffs  claim  in  addition  such 
interest  as  the  court  may  think  fit  to  allow. 

Qttain,  Q.C.  (with  whom  was  A.  L.  Smith)  for  the 
plaintiffs. — This  case  is  peculiar,  and  turns  upon 
the  peculiar  language  of  the  policy.  The  policy  is 
in  the  ordinary  form,  but  at  the  end  it  contains  the 
words  "  to  cover  and  include  all  losses,  damages, 
and  accidents,  amounting  to  202.  or  upwards  in 
each  draft  to  goods  carried  by  Messrs.  W.  A.  Joyce 
and  Son,  as  lightermen,  or  delivered  to  them  to  be 
waterbome,  either  in  their  own  or  other  crait,  and 
for  which  losses,  damages,  and  accidents,  Messrs. 
W.  A.  Joyce  and  Son  may  be  liable  or  responsible 
to  the  owners. thereof  or  others  interested. '  The 
intention  was  clearly  to  cover  all  the  risks  which 
the  plaintiffs  ran  in  the  course  of  their  business  as 
earners  of  goods  on  the  river.  The  only  case  which  is 
at  all  similar  to  the  present  is  that  of  Crowley  y.  Cohen 
(3  B.  &  Ad.  478),  which  the  defendant  will  probably 
rely  on.  There  the  plaintiffs,  carriers  on  a  canal, 
effected  an  insurance  for  twelve  months  upon  goods 
on  board  of  thirty  boats  named  between  London, 
Birmingham,  &c.,  backwards  and  forwards.  The 
insurance  was  agreed  to  be  12,0002.  on  goods,  as 
interest  might  appear  thereafter;  the  claim  on  the 
policy  warranted  not  to  exceed  1002.  per  cent.,  and 
50002.  only  was  to  be  covered  by  the  policy  in  any 
one  boat  on  any  one  trip,  the  premium  being  30». 
per  cent.  It  was  held  tnat  upon  the  loss  of  goods 
en  board  one  of  the  boats  the  assured  was  entitled 
to  recover  that  proportion  of  such  loss  which  12002. 
bore  to  the  whole  value  of  the  goods  afloat  at  the 
time,  and  not  the  proportion  of  12002.  to  the  whole 
amount  carried  during  the  year.  The  present  case 
is,  however,  distinguishable  from  that;  for  there 
the  risk  covered  by  the  policy  was  the  ordinary 
marine  risk,  whereas  here  it  is  all  risk  which  the 
plaintiffs  might  run  as  carriers  of  goods  on  the 
river.  The  words  written  at  the  foot  of  the  policy  in 
the  present  case  distinguish  it  from  all  reported 
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cases.  Lord  Tenterden,  C.  J.  in  the  case  referred 
to  said :  "  As  to  the  mode  of  calculating  the 
indemnity,  the  defendant  insists  that  this  is  to 
be  done  by  ascertaining  the  proportion  Trhich 
1200^  bears  to  the  whole  value  of  goods  carried 
during  the  year,  and  allowing  the  assured  such 
a  proportion  oE  the  amount  of  loss.  But  the  rule 
of  calculation  relied  on  by  the  defendant  is  never 
adopted  iu  cases  of  policy  on  goods  with  liberty  to 
-change  the  cargoes.  Here  the  whole  value  of  the 
goods  afloat  at  the  time  of  the  loss  must  be  taken, 
and  the  plaintiSs  will  recover  such  a  proportion 
of  their  loss  as  12,000i.  bears  to  the  value  of  all 
the  property  on  board  all  the  boats  at  the  time  of 
the  accident,  if  that  value  exceed  12,000?,,  if  not, 
they  will  be  entitled  to  the  whole  amount  lost." 
This  h.ts  no  application  to  a  policy  such  as  the  pre- 
sent, which  is  more  like  a  fire  policy.  In  \Viho7t  v. 
Jones  (U  L.  T.  Bep.  N.  S.  65;  15  L.  T.  Rep.  N.  S. 
669),  where  the  question  was  whether  the  policy, 
which  was  cficcted  ou  a  submarine  cable  by  a  share- 
holder in  a  telegraph  comnany,  was  to  be  construed 
as  an  ordinary  marine  policy,  or  as  a  policy  on  the 
nndcrtakuig  of  successfully  laying  down  the  cablo, 
the  court  adopted  the  latter  construction  of  the 
instrument,  although  the  body  of  the  ^Ucy  was 
in  tlio  ordinary  form  of  a  marine  insurance. 
Mitrtin,  B.,  in  delivering  the  judgment  of  the  court 
below,  said  :  "  The  contract  is  partly  written  and 
partly  printed,  and  the  agreement  between  the  par- 
ties is  to  bo  ascertained  by  the  words  of  it.  The  cir- 
cumstance that  it  is  upon  the  printed  form  which  is 
usually  adopted  for  a  common  marine  policy,  is 
wholly  immaterial  if  the  language  used  and  adopted 
1)y  the  parties  shows  that  the  insurance  extended 
further  than  marlno  policies  ordinarily  do."  Thoie 
ob:jcrvations  are  strictly  applicable  to  the  present 
case;  and  it  is  submitted  that  the  plaintiffs  are 
entitled  to  recover  from  the  defendants. 

Sir  G.  Himyuujtt,  Q.C.  (with  him  Wafktu  f\'ll- 
liamn)  for  the  defendant.  A  policy  of  marine 
iuEuranco  differs  from  a  fire  policy.  In  the  latter 
case  the  whole  loss  sustained  must  be  made  good 
by  the  insurer ;  whilst  in  the  former  the  propor- 
tion which  the  amount  for  which  each  underwriter 
has  subscribed  bears  to  the  whole  risk  must  be 
calculated.  The  amount  to  be  paid  does  not  depend 
on  the  number  of  underwriters  who  have  sub- 
scribed the  policy ;  it  depends  on  the  proportion 
which  the  amount  for  which  each  subscriber 
underwrites,  bears  to  the  whole  amount  stated 
in  the  policy,  iu  the  case  of  a  valued  policy, 
or  to  the  whole  value  of  the  goods  in  the 
•case  of  an  open  policy.  The  mention  of  the 
sum  of  2000/.  in  the  policy  is  only  for  the 
purpose  of  fixing  the  amount  of  stamp  duty. 
There  was  nothing  to  hinder  the  plaintiffii  from 
getting  iusurances  from  any  number  of  other 
underwriters.  The  question,  no  doubt,  is  one  of 
construction,  but  there  was  no  intention  to  alter 
the  ordinary  degree  of  liability  which  each  under- 
writer undertook ;  and  that,  in  the  present  case,  is 
the  proportion  which  lOOZ.  bears  to  the  value  of 
-all  the  goods  on  the  plaintiffs'  barges  at  the  time  of 
the  loss,  viz.,  20,000i.  [Lvsh,  J. — Suppose  the  in- 
tention was  to  insure  the  plaintiffs  against 
their  ordinary  possible  losses  as  carriers, 
what  other  words  than  those  written  at  the 
foot  of  this  policy  could  be  chosen  P]  Those 
words  seem  to  have  been  inserted  in  place  of 
the  ordinary  memorandum  clause,  protecting  the 
insurers  fi^m  liability  under  5  per  cent.,  which. 


might  1>e  inconvenient  in  the  case  of  goods  of  a 
fluctuating  value.  This  case  cannot  really  be  di» 
tingnishod  from  that  of  Croioley  v.  Coh^^ii  {iibi  *t<p.) ; 
the  object  and  intention  of  the  assuitxl  are  the 
same  in  both  cases.  The  assured  iu  that  case  was 
also  a  lighterman  who  effected  a  policy  to  cover 
the  risk  which  he  ran  as  a  lighterman,  and  yet  tha 
underwriters'  liability  was  determined  by  the  ordi- 
nary principle  applicable  in  cases  of  marine 
insurance.  When  the  amount  of  the  premium 
paid  to  the  defendant  in  the  present  case  is  looked 
at,  it  cannot  be  supposed  that  for  such  a  conside- 
ration he  would  undertake  the  liability  with  which 
he  is  now  sought  to  be  charged. 

Qnain,  Q.C,  in  reply. — If  the  defendant's  con- 
tention be  correct,  no  efficacy  whatever  will  be 
given  to  the  words  inserted  at  the  foot  of  ^e 
policy. 

MELU)it,  J. — Our  judgment  must  be  for  the 
plaintiffs.  It  seems  to  me  that  the  policy  in  this 
case  is  not  ])roperly  described  as  a  marine  policy. 
It  is  an  instrument  by  which  one  of  the  parties 
indemnifies  the  other  a^inet  any  liability  which 
he  may  incur  as  a  earner  with  respect  to  the 
owners  of  the  goods  carried,  and  we  must  construe 
the  woi-ds  in  their  ordinary  me.ining.  The  under- 
taking is,  iu  the  words  of  the  iustrumeut,  "  to  cover 
and  include  all  losses,  damages,  and  accidents, 
amounting  to  20/.  or  upwards,  in  each  craft,  to 
goods  carried  by  Messrs.  W.  A.  Joyce  and  Son  as 
lightermen,  or  doUvei-ed  to  them  to  bo  walorborne, 
either  iu  their  own  or  other  craft,  and  for  which 
losses,  damages,  and  accidents,  Messrs.  W.  A.  Joyce 
and  Son  may  be  liable  or  responsible  to  the  owners 
thereof  or  others  uiterested."  It  appears  to  me 
that  the  meaning  of  these  words,  on  the  face  of 
them,  is  that  contended  for  by  Mr.  Qoain.  Tba 
case  is  entirely  distinguishable  from  those  which 
have  bean  rehed  on  for  the  dofundont ;  and,  indeed, 
I  think  none  of  the  cases  which  have  been  referred 
to  throw  any  light  upon  the  present  case.  There 
is  no  reason  whatever  why  the  parties  should  not 
enter  into  a  contract  to  give  indemnity  against 
such  losses  as  the  plaintiffs  might  sustwn  ae 
lightermen.  It  is  suggested  that  no  man  iu  faia 
senses  would  contract  to  indemnify  agaiust  such  a 
risk  for  the  premium  charged ;  but  I  confess  I  do 
not  see  the  matter  in  that  light  at  all.  The  oonsi- 
deiution  of  the  amount  of  premium  paid  does  not 
aid  us  in  construing  the  contract  between  tlia 
parties. 

Lush,  J.— I  am  of  the  same  opinion.  This-  is  an 
exceptional  policy,  and  we'have  only  to  collect  from 
the  language  of  the  parties  what  it  was  which  they 
intended.  Now  I  cannot  doubt,  looking  at  tfaie 
position  of  the  plaintffis,  who  are  carriers  on  tiie 
river,  that  what  thoy  wanted  was  to  be  secured 
against  any  loss  which  they  might  sustain  as  such 
carriers;  and  I  cannot  interpret  the  contract  in 
any  other  sense  than  this — that  the  defendant  un- 
dertook to  be  liable  to  the  plaintiffs  for  M  the  loss 
for  which  they  would  be  resjionsible  to  the  owners 
of  the  goods  carried.  That  is  the  vei-y  language  of 
the  policy;  and  I  cannot  entertain  a  doubt  that 
that  was  the  intention  of  the  parties.  It  is  not  aa 
ordinary  marine  policy,  but  a  policy  of  a  mixed 
nature,  the  object  of  which  wss  to  secure  to  the 
plaintiffs  an  indemnity  to  the  extent  of  the  sun. 
subscribed  for,  or  for  any  loss  which  they  mi^^ 
sustain  during  the  year  by  reason  of  Uttit 
being  responswle  as  carriers  for  the  lose  of  tbo 
goods. 
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Eg  pmla  KisG  akd  Witb  ;  Be  P.  add  W.  (Attorneys).  [C.  P. 


Hanhes,  J. — I  am  of  the  same  opinion. 

Judgment  far  the  plaintiffs. 
Attorneys  for  plaiiitifiti,  Flews  and  L-vine. 
Attorneys  for  defendant,  Parker  and  Clarke. 


C017BT  or  comcov  pxsas. 

SeportoJ  by  H.  H.  Hoccna  uid  H.  F.  PoouT,  Biqn., 
Barrist«r>.«t-L«w. 

Tuesday,  Jan.  30. 

Bjc parte  King  asd  Wife;  iJe  P.  asd  W. 

(Attorneys). 

^./M'U"'^ — 0>Ji!ssion  »/  "  a/ldilion"  of  deponent — 

Jn  Yj  nlarity — Waiver. 
Jli?  omission  in  an  affidavit  of  the  addition  of  a 
dcpottent  does  not  render  U  void,  hut  creates  an 
in-egtdariiij  merely,  ichieh  may  be  waived.  Whei'c 
a  rule  was  yranted  ajainst  P.  and  W.,  on  an  affi- 
davit with  sneh  omlssioii,  and  on  cause  being 
shown,  P.  took  ohjcetion  to  the  rule,  on  the  ground 
(if  the  irrajidarily  of  the  affidavit,  but  W.  desired 
to  waive  the  irreynUtrity,  and  be  allowed  to  show 
cause : 
Held,  that  such  a  conrsc  was  allowable,  dltliough,  as 

ajjainst  P.,  ilte  rule  would  be  quashed. 
A  RUix  imring  been  obtained  to  show  caose  why 
two  attomeys,  P.  and  W.,  who  had  been  in  piulner- 
ship,  should  not  be  stmck  off  the  rolls  for  mis- 
conduct, 

Prideau.t,  Q.  C.  on  behalf  of  P.,  now  sbowed 
cause. — He  objected  to  che  aiSdavit  upon  which  the 
rule  bad  been  moved,  on  the  ground  that  it  con- 
tained no  statement  of  the  "  addition  "  or  "  mystery  " 
of  one  of  the  deponents,  as  required  by  Eulo  138, 
H.  T.  1853.  Tho  rule  should  therefore  be  quashed. 
Lopes,  Q.  C.  on  behalf  of  W.,  stated  that  he  was 
prepared  to  show  cause  on  behalf  of  his  client,  and 
took  no  objection  to  tho  affidavit. 

Prideaax;  Q.C.  urged  that  Lopes  should  not  be 
allowed  to  show  cause,  inasmuch  as  P.  and  W., 
having  been  in  partnership,  and  having  been  con- 
cemea  inthe  same  transactions,  such  a  course 
would  prejudice  P.,  as  against  whom  the  rule  was 
void. 

WniM,  J.— By  the  138th  Rule  of  H.  T.  1853, 
"  the  addition  and  true  place  of  abode  of  every 
person  making  an  atSdavit  shall  be  inserted  there- 
in." Tho  omission  to  comply  with  this  direction 
creates  an  irregularity,  and  we  must  bold  that  Mr. 
Prideaax's  client,  who  ia  separately  defended  by 
him,  is  entitled  to  get  rid  of  the  rule.  An  regards 
P.,  therefore,  the  rule  must  be  quashed  :  {Cobbettv. 
Oldfield,  16  M.  &  W.  469.)  Tho  affidavit,  however, 
is  irregular  only,  and  not  void.  It  is  otherwise  in 
the  case  of  iutcrliucations  and  erasures  in  the  jurat 
— detects  that  render  an  affidavit  altogether  void, 
under  Rule  140  H.  T.  1853  :  "  No  affidavit  shall  be 
read  or  made  use  of  in  any  matter  depending  in 
court  in  the  jarat  of  which  there  shall  be  any  inter- 
lineation or  erasure."  Perjury  might  be  assigned 
on  the  present  affidavit.  We  think,  therefore,  that 
Mr.  Lopes  is  entitled  to  waive  the  irregularity,  and 
we  shall  hold  the  rule  to  be  good  as  against  W. 
In  showing  cause,  Mr.  Lopes  most  confine  himself 
to  the  facts  which  bear  upon  the  conduct  of  his 
client,  but  he  will  be  at  Uberty  to  refer  to  these, 
even  though  they  may  implicate  P.  also. 

Lopes  proceeded  to  show  cause,  and  the  case  was 
tdtimately  referred  to  a  master. 
Attorney  for  King,  O.  Parsons. 
Attorney  far  W.,  /.  P.  Watkins,  Bristol. 


Tuesday,  Jan.  30. 

BtRXE  and  OTHEBS  against  TnE  GCAKO  CoNSIGKMEXr 

CoHPANY  (defendants) ;  Weoueun   and    oihebk 
(trading  as    Tuomsox,  Bonab,  and  Co.),  (garni- 
shees). 
Lord  Mayor's  Court — Foreign  attachment — FreiylU 

— Prohibition. 
Where  process  had  issued  out  of  the  Lord  Mayor's 
Court  against  gamishees,and,on  cause  beingsluyiai 
against  a  rule  for  a  prohibition,  it  appeared  that 
the  daim  against  the  original  defendants  was  for 
extra  freight  due  on  a  charter-party  in  respect  of 
a  voyage  from  the  Chincha  Islands  to  the  Victoria 
Docks  {not  within  the  city  of  London),  and  that 
jieither  the  defendants  nor  the  garnishees  residi-d 
within  the  city  of  London, 
Held,  that  tlie  prohibition  mitst  issue,  dlthongh,  hy 
the  terms  of  the  charter-party,  payment  of  the 
freight  wcu  to  be  made  within  tlie  city  of  London. 
Setnble,  theU  if  the  cargo  had  been  delivered  within 
the  city  of  Ijondon,  it  would  have  made  no  dif~ 
ference. 
This  was  a  rule  to  sliow  cause  why  a  writ  of  pro- 
hibition should  not  issue  to  the  Lord  Mayor's 
Court  of  the  City  of  London  to  prohibit  all  further 
proceeding's  in  the  said  court  against  the  gar- 
nishees upon  a  foreign  attachment  issued  out  of 
thai  court. 

The  facts  may  be  gathered  from  the  affidavits,, 
which  were  as  follows  : — Affidavit  of  William  Slee 
Wellborne,  clerk  to  Thomson,  Bonar  and  Co^ 
the  garnishees,  filed  in  support  of  the  rule. 

1.  That  I  have  the  management  of  the  freight  acoonnt 
ai^  matters  under  the  ohtirter  of  the  ship  Tatisma*y 
ovX  of  which  the  qnoetion  in  dispnte  in  tho  action, 
and  forosn  attaohmont  now  pending  in  the  Lord 
Major's  Conrt,  London,  arose,  and  uat  on  the  4Ui 
Nov.  1871,  Andrew  Ewing  Byrne,  Arthnr  Bower 
Norwood  and  Dnneon  Campbell  entered  an  aoticn  in 
the  said  Mayor's  Conrt,  London,  a^nst  the  Goano 
Oooaignment  Company  to  Qreat  Bntain,  and  isaned 
ent  m  the  saiil  Msyor'a  Court  a  certain  prooess  of 
foreign  attaohmeDt  attaching  all  moneys,  goods,  and 
effects  in  the  bands  and  onstody  of  the  said  gamiahees, 
whiob  ahoold  thereafter  come  to  their  hands  or  ottBtody, 
to  the  extent  of  346i.  1S>.  74. 

8.  On  the  89th  April  1869,  a  ohorter-par^was  made  and 
entered  into  between  the  said  Andrew    jBwing   Byma, 

A.  B.  Forwood,  and  D.  Campbell,  aa  owners  of  a  ship  - 
called  T^  Talinum,  of  the  one  ptut,  and  the  said  Qnano 
Consignment  Company  of  the  other  part,  by  Messrs. 
J.  Thomson,  T.  Bonor  and  Co.,  as  their  agents,  aad  the 
said  charter  party  was  duly  execnted  by  the  said  Andrew 
Ewing  Byrne,  A.  B.  Forwood,  and  D.  Campbell,  and  by 
the  said  Messrs.  J.  Thornton,  T.  Bonar  and  Co.,  as 
agents  for  the  said  charteiers. 

3.  That  imder  and  in  pnrsaanoe  of  the  SMd  ebarter- 
party,  the  said  Andrew  B.  Byrne,  A  B.  Forwood,  and 
D.  <>unpb«U  have  made  large  olaims  for  freight  agaiast 
the  said  charterers,  and  have,  as  I  am  informed  and  vetily 
believe  been  pud  for  and  on  account  of  the  said  freight 
the  snmof  65871. 9*.,  and  which  said  sum  is  aa  I  am  ^driaed 
and  verily  belisve  all  that  the  said  charterers  admit  to  be 
due  under  the  said  charter-part^ ;  but  the  said  A  E.  Byrne, 

B.  Forwood,  and  D.  Campbell,  in  addition  to  the  said  sum 
already  paid  to  them  for  and  on  aooonnt  of  the  charterers, 
claim  the  anm  of  8461. 15*.  7d.,  under  a  certain  memoran- 
dum dated  on  or  about  the  5th  Aug.  1809,  which  provides 
for  the  payment  of  an  extra  rate  of  freight  of  3>.  9(t.  per 
ton  as  mentioned  in  Vbe  said  memorandum,  a  copy  of 
which  ia  produced  and  shown  to  me  at  the  time  of  swear- 
ing this  my  affidavit,  and  is  marked  with  the  letter  C. 

4.  That  I  am  informed  and  believe  that  the  said  ship 
having  arrived  at  Callao  after  the  dated  limited  for  her 
arrival  there,  it  was  arranged  that  instead  of  the  charter 
being  then  and  there  cancelled,  the  charter  ahoold  be 
maintained,  on  the  condition  that  the  captain  ahonldcoma 
back  for  tbul  oleaiance  to  the  aame  port  instead  of  go' 
to  Fayta,  aad  without   extra   charge,  that  on  the  '' 
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Ane.  the  nid  A.  E.  Bynie,  A.  B.  Fonrood,  and  D.  Camp- 
bell caused  to  b«  issued  oat  of  Her  Majesty's  Court  of  Ez- 
oheqner  of  Pleas  awrit  of  sammonB  agaust  the  said  Messrs. 
J.  Thomson,  T.Bonar  and  Co.,  and  against  the  said  Qnano 
Consignment  Company,  and  by  sacn  writ  they  claim  the 
sum  of  6441.  9s.  Sd.,  and  interest  thereon. 

5.  The  claims  in  the  said  action  in  the  Lord  Mayor's 
Conrt,  London,  and  the  claim  of  the  said  action  in  the 
Court  of  the  Gxoheqaer  of  Pleas  includes  the  third  extra 
freight  claimed  undei  the  said  memorandom  of  the  5th 
Aog.  1869. 

6.  That  at  the  time  of  making  of  the  said  charter-party 
the  said  ship  was  on  her  way  from  Sweden  to  Melbourne, 
and  no  part  of  the  voyage  of  the  said  ship,  under  the  said 
charter-party,  was  performed,  nor  was  any  part  of  her 
cargo  received,  conveyed,  or  delivered  within  the  jurisdic- 
tion of  the  said  Lord  Mayor's  Court  of  London. 

7.  That  her  cargo  was  discharged  and  delivered  in  the 
Tictoria  Docks,  out  of  the  jurisdiction  of  the  said  Lord 
Kayor's  Court,  London. 

8.  That  the  said  Guano  Consignment  Company  carry 
on  tiieir  business  at  Lima,  in  the  republic  of  Peru,  ont  of 
the  juriadiction  of  the  said  Lord  Mayor's  Court,  London, 
and  have  no  residence,  offices,  or  place  of  business  of  any 
kind  or  description  whatsoever  within  the  jurisdiction  of 
the  said  Lord  Mayor's  Court. 

9.  The  cause  of  action  (if  any)  for  which  the  said  A.  B- 
Byrne,  A.  B.  Forwood,  and  D.  Campbell  have  proceeded 
in  the  said  Lord  Mayor's  Conrt,  London,  and  upon  which 
the  said  attashment  is  founded,  is  the  extra  freight  men- 
tioned in  the  said  memorandum  of  the  5th  Aug.  1889, 
which  extra  freight  is  claimed  in  respect  of  the  said 
veiisel  having  returned  to  Calliio  instead  of  going  to 
Pa^ta  is  provided  for  by  the  said  charter-party,  and  the 
said  cause  of  action  (if  an^)  did  not,  nor  did  any  part 
thereof  arise  within  the  jurisdiction  of  the  said  Lord 
Mayor's  Conrt,  London. 

10.  The  said  A.  £.  Byrne,  A.  B.  Forwood,  and  D.  Camp- 
bell carry  on  business  at  Liverpool,  in  the  oonnfy  of 
litncairter,  and  have  no  place  of  business  within  the  juria- 
diction of  the  said  Lord  Mayor's  Conrt,  London,  alR  I 
believe  the  said  charter-party  and  memorandum  were 
respectively  entered  into  and  signed  by  the  said  A.  E. 
Byrne  at  Ijverpool  aforesaid. 

11.  I  am  advised  and  verily  believe  that  the  said  Lord 
Mavor's  Court  has  not  jurisdiction  in  the  matter  of  the 
Baia  action,  and  onght  to  be  stayed  from  further  pro- 
ceedings therein,  and  that  the  said  Mayor's  Court  assumes 
to  have  jurisdiction,  and  will  proceed  therein  unless 
stayed  by  prohibition. 

14.  I  am  also  advised  and  verily  believe  that  by  the 
course  and  practice  of  the  said  Mayor's  Court  the  defen- 
dants are  unable  to  obtain  relief  against  the  said  assump- 
tion of  jurisdictioB  by  any  application  to  or  proceeding  in 
the  said  court,  and  that  the  defendant  will  snstain 
great  injury  unless  the  said  proceedings  are  stayed  by 
prohibition. 

Exhibit  C.  ..was  as  follows : — 

Xiondon,  5th  Aug.,  1869. 

Messrs.  J.  Thomson,  T.  Bonar,  &  Co., 

Qentlemen,  —  In  the  event  of  the  undermentioned 
ships  owned  by  us  loading  at  the  Qunape  or  Maooavi 
Islands,  we  agree  to  give  the  charterers,  or  their  agents, 
the  option  of  ordering  them  to  return  to  Callao  for  final 
clearance,  instead  of  Payta,  at  an  extra  rate  of  3s.  9d. 
per  ton. — Tour  obedient  servants, 

Anobiw  E.  Btbnb  and  Co. 


Ship, 
Talisman. 


Tennace, 

lose. 


Date  of  Charter, 
AprU2»,  1869. 


Affidavit  of  William  Barrows  (in  opposition  to 
the  rule) : 

1.  That  I  have  had,  on  behalf  of  Messrs.  Arthur  Bower 
Forwood,  William  Bower  Forwood,  and  Thomas  Forwood 
the  younger,  of  Great  St.  Helen's,  in  the  City  of  London, 
merchants,  who  oarrv  on  business  there  under  the  name 
or  style  of  Leech,  Harrison  and  Forwood,  the  manage- 
ment of  the  matters  of  the  above  action  on  the  part  of 
the  said  plaintilts.  I  have  raid  the  ofBoe  copy  afBoavit  of 
Mr.  W.  Slee  Wellbome  made  in  this  matter. 

2.  I  say  with  reepeot  to  the  claim  in  this  action,  that 
although  this  action  it  brought  in  the  name*  of  the  laid 


A.  E.  Byrne,  B.  Forwood,  and  Duncan  Campbell,  the 
same  has  been  so  broaght  in  their  names  on  behalf  of  and 
for  the  benefit  of  the  said  Messrs.  Leech,  Harrison,  and 
Forwood,  who  are  mortgagees  in  possession  of  the  said 
ship. 

3.  That  I  have  perused  a  copy  of  the  charter-piar^  re- 
ferred to  in  the  seoond  paragraph  of  the  affidavit  of  the 
said  W.  S.  Wellbome,  and  I  say  that  one  of  the  terms 
of  the  said  charter-party  is  as  follows  :  "  This  charter- 
party  is  effected  through  the  intervention  of  Lloyd,  Lowe, 
and  Co.,  by  whom  the  ship  is  to  be  reported  at  the  Custom 
House,  and  through  whom  the  ^ight  and  all  expenses, 
if  any,  are  to  be  settled  and  paid ;"  that  the  said  lAojf, 
Lowe,  and  Co.,  reside  and  carry  on  business  in  London 
within  the  jurisdiction  of  the  said  Mayor's  Conrt  of 
London. 

4.  That  I  very  believe  that  the  eaid  charter-party  was 
entered  into  and  executed  and  signed  by  the  gamishses, 
as  agents  for  the  defendants,  at  thereon,  appears  in  the 
city  of  Ijondon,  within  the  jurisdiction  of  the  said 
Mayor's  oonrt. 

5.  That  the  plaintiffs'  cause  of  action  arises  from  the 
nonpayment  in  London  by  the  said  Heesra.  Lloyd,  Lowe, 
and  Co.  of  the  balance  due  tor  freight. 

6.  That  the  said  plaintiff,  A.  B.  Forwood,  is  a  member 
of  Lloyd's,  and  carries  on  business  there  as  an  under- 
writer (within  the  jurisdiction  of  the  said  Mayor's  oourt 
of  London),  and  has  done  so  for  six  years  past  That 
the  eaid  Arthur  Bower  Forwood  is  also  senior  partner  in 
the  sud  firm  of  Leech,  Harrison,  and  Forwood,  who  carry 
on  the  business  of  merchants  in  the  city  of  London,  and 
within  the  jurisdiction  of  the  said  Mayor's  oonrt,  and  I 
tay  that  it  is  well  known  to  the  said  Messr*.  Lloyd, 
Lowe,  and  Co.,  the  said  Messrs.  Thomson,  Bonar,  and 
Co.,  and  to  the  said  W.  Slee  Wellbome,  that  the  said 
plaintiff  A.  B.  Forwood  is  such  partner  of  the  said  Leech 
and  Co.,  and  does  carry  on  business  as  aforesaid. 

7.  That  the  proceedings  taken  in  tliis  matter  in  the 
Mayor's  Court  have  been  taken  under  adrioe  of  counsel, 
because  the  plaintiffs  are  advised  that  the  garnishees  are 
not  personally  liable  on  the  said  charter-party,  and  the 
taid  garnishees,  who  alone  represent  the  defendants  in 
this  country,  refuted  through  their  attorneys  to  appear 
for  the  said  company  to  an  action  which  bad  been  brought 
by  the  pls^tifft  against  the  said  oompany. 

Affidavit  of  George  Lucas. 

1.  That  I  have  had  the  oondnct  and  management  of  the 
action  hereinafter  referred  to,  and  of  the  action  above- 
mentioned,  and  the  proceedings  in  foreign  attachment  in 
the  Mayor's  Court  of  London  in  relation  to  such  action 
on  behalf  of  the  above-named  plaintiffs. 

3.  That  I  am  informed  and  believe  that  the  said  Messrs. 
J.  Thomson,  Bonar  and  Co.  ate  the  only  representatives 
of  the  said  Qoaao  Consignment  Company  in  this  oountty, 
and  oar^  on  its  business  here  at  Old  Broad-ttreet,  in  the 
City  of  London,  within  the  jurisdiction  of  the  said  Mayor's 
Court  of  London. 

12.  That  in  case  this  hononrable  court  should  interfere 
by  prohibition  to  stay  the  said  action  in  the  Mayor's 
Ciourt  aforesaid,  in   my  judgment  and  belief  the  said 

Slaintiff's  would  be  remedilets,  inatmnoh  aa  the  plaintiffs 
o  not,  except.through  the  mode  of  attachment  against 
the  said  Messrs.  Thomson,  Bonar  and  Co.,  possess  any 
means  of  procnring  the  appearance  of  the  defendants, 
the  oompany,  to  any  action  in  respect  of  the  plaintiCs 
claim. 

13.  That  this  action  is  broaght  in  the  names  of  the 
above-named  plaintiffs,  inasmuch  at  they  are  the  regis- 
tered owners  of  the  ship  TcUUmoH,  That  the  taid  plain- 
tiff, A.  B.  Forwood,  is  a  member  of  Lloyd's,  and  carries 
on  business  at  an  underwriter  there. 

14.  That  the  said  A.  B.  Forwood  is  also  the  senior 
member  of  the  firm  of  Messrs.  Leech,  Harrison,  and  Tot' 
wood,  and  carries  on  bnsineaa  there  as  a  mercliaat,  and 
within  the  jnrisdiction  of  the  said  Mayor's  Court  of 
London. 

Cohen  showed  cause. — He  cited :  Mayw  of  Lon- 
don V.  Cox  (L.  Eep.  2  H.  of  L.  239.)  (The  pur- 
port of  his  argument  will  sufficiently  appear 
from  the  judgments.) 

Shirett  WUl,  in  support  of  the  rule,  was  not 
called  upon. 

WiLLES,  J. — We  are  all  of  opinion  that  a  prdbi- 
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bition  should  issue.  In  the  case  of  The  Mayor  of 
London  t.  Cox,  the  judges  advisod  the  House  of 
Lords  that  the  claim  of  jurisdiction  in  the  Lord 
Mayor's  Court  could  not  be  supported,  because  the 
cause  of  action  did  not  arise  within  the  jurisdiction, 
and  it  did  not  appear  that  the  garnisiiee  was 
more  than  a  mere  passenger  within  the  jurisdiction. 
The  present  case  rests  upon  the  same  footing,  and 
the  same  reasoning  is  applicable  to  defeat  the 
attempt  made  to  set  up  jurisdiction.  Such  process, 
if  held  to  be  good,  might,  as  there  suggested,  be  a 
means  of  extreme  annoyance  andinjury  to  strangers 
and  foreigners.  But  it  has  been  argued  here  that 
by  custom  these  claims  are  within  the  jurisdiction, 
and  that  custom  may  give  to  an  inferior  court  a 
right  beyond  its  Umits.  This  argument  was  noticed 
and  refuted  in  the  above  case.  The  custom  of 
foreign  attachment,  like  other  customs,  must  be 
local  in  order  to  be  valid,  and  a  custom  which 
transgresses  the  local  limits  is  incongruous  and 
therefore  void.  Then  it  is  further  said  that  the 
course  of  proceedings  is  such  that  it  is  not  necessary 
to  show  that  the  cause  of  action  arose  within  the 
jurisdiction.  But  in  inferior  courts  there  is  no 
presumption  in  favour  of  jurisdiction.  This  claim 
nils  within  the  rule  laid  down  by  Patteson,  J.,  in 
WUliamg  V.  Gibbs  (5  Ad.  &  EU.  212) :  "  The  consider- 
ation, therefore,  must  be  within  the  jurisdiction.  To 
show,  therefore,  that  the  action  is  maintainable,  it 
must  be  shown  that  the  consideration  arose  within 
the  jurisdiction."  It  has  also  been  argued  that  the 
breach  is  non-payment  of  freight,  and  that  the 
payment  of  freight  was  to  be  made  in  London. 
This  does  not  end  the  matter ;  for  there  was  also 
the  consideratiou  which  consisted  of  the  carriage  of 
the  goods  from  the  Chincha  Islands  to  this  country. 
Mr.  Cohen  further  adduced  the  ingenious  argu- 
ment that  freight  is  due  for  deUvcry  only,  and  not 
for  carriage ;  but  this  is  of  no  avail,  because  the  de- 
livery was  at  the  Victoria  Docks,  which  are  not 
withm  the  city  of  London.  The  cause  of  action 
must  arise  within  the  jurisdiction,  and  tho  term 
"  cause  of  action  "  cannot  be  restricted  to  the  mere 
contract  ortothe  niakingof  tho  promise.  The  general 
rule  with  respect  to  inferior  courts  is,  that  every 
part  of  the  cause  of  action  should  appear  to  be 
within  the  jurisdiction  of  the  court:  {Thorn  v. 
'Jhinnock,  1  M.  &  G.  220 ;  Peacock  v.  BeU,  1  Wms. 
Sandars,  74a.) 

Biles,  J. — I  am  of  the  same  opinion.  I  think 
the  prohibition  should  issue,  because  the  whole 
cause  of  action  did  not  arise  within  the  jurisdiction 
of  tho  Lord  Mayor's  Coui-t. 

Brett,  J.— I  am  of  the  same  opinion.  When  the 
Lord  Mayor's  Court  has  jurisdiction,  a  particular 
mode  of  enforcing  it  may  be  adopted  by  seizing  the 
goods  of  a  garnishee ;  but  the  wnole  cause  of  action 
must  take  place  within  the  city  of  London.  Even 
if  the  delivery  had  been  in  London,  that  is  not  the 
whole  consideration  for  the  payment  of  the  Alight. 
The  cause  of  action,  therefore,  not  being  within  the 
jurisdiction,  the  prohibition  ought  to  go. 

GaovK,  J. — I  am  of  the  same  opinion. 

Ride  made  aisoltUe. 

Attorneys  for  the  plaintiffs,  Flax  and  Co.,  3,  East 
India  Avenue. 

Attomevs  for  the  garnishees,  W.  and  H.  P. 
Skarpe,  Old  Broad-street. 


COUBT  OF  EXCKSQXTBB. 

Baport«d  bj  H.  Leioh  und  T.  W.  Sacsobbs,  E«qn.,     - 
BdrrUten-at-I«w. 

May  22,  1871,  and  Jan.  23, 1872. 
Second  DrvisioN  op  the  Couet. 
(Before,  Maktin,  Coannell,  and  Piogott,  BB.) 
Hudson  v.  Walkee. 
Landlord  and  tenant — Proceedings  by  la,ndlord  in 
County    Court    to    recover    ■pogsession — County 
Courts  AeU  Amendment  Act  (19  ^  20  Vict.  e.  108) 
».  50 — Order  of  County  Court  and  warrant  ofpos- 
session  thereunder — Delivery  of posiessionby  bailiff 
to    landlord — Action  of  trespass    by   sub-tenant 
agaiiist  Uuidlord — Justification  under  the  Act — 
Parties   to    suit — Judgment  of  County  Court — 
Estoppel — Memedy   of  sub-tenant  against  land- 
lord— Construction  of  Act. 
The  defendant,  who  claimed  to  be  the  owner,  a}td, 
as  such,  tite  landlord  of  U.,  in  respect  of  certain 
premises,    at  a   yearly  rent  not  exceeding  50i., 
usued   a   summons  against    U.  in  the   CowUy 
Court,  ittider  sect.  50  of  the  County  Courts  Acts 
Amendntent  Act  (19  ^  20  Vict.  e.  108),  and,  of. 
tlis  hearing  of  the  plaint,  obtained  the  judgment 
of  the  court  directing  possession  of  the  premises 
to  be  given  to  him  within  fourteen  days.    At  the 
expiration  of  tluU  time  tlie  defendant  applied  to 
the  court  for  and  obtaineda  warrant  of  possession, 
under  the  same  section,  unde)-  and  by  virtue  of 
which  wan-ant  the  bailiff  of  the  court,  accompanied 
by  the  defendant,  took  possession  of  the  premises, 
and  delivered  the  same  to  the  defendant.     The 
plaintiff,  who  was  in  possession  of  tlie  premises 
at  the  time  as  tenant  to  U.,  but  who  was  no  party 
to  and  had  no  knowledge  or  notice  of  the  County 
Court  proceedings,  and  had  received  no  notice  to 
quit,  tliereupon  brought  trespass  against  the  defen- 
dant, at  the  trial  of  which  action,  before  Martin, 
B.,  a  verdict  was  found  for  the  defendant,  the 
learned  judge  directing  Vie  jury  tluU  the  proceed- 
ings in  tlie  County  Court,  and  the  warratU  of 
possession,  liad  operated  to  change  tlie  possession, 
and  that   tlie  plaintiff  was    concluded    thereby, 
and,  therefore,  it  was  iiot  competent  to  him  to 
■maintain  trespass  in  respect  of  such  proceedings. 
Held   {Martin,  B.  dissentiente),  by  ChanneU  and 
Pigott,  BB.  making  ahsolute  a  rule  for  a  new 
trial,  tliat  the  proceedings  in  the  County  Court 
under  sect.  60  0/  the  19  ^  20  Viet.  e.  108,  were  not 
conclusive  against  tlie  plaintiff,  and  did  not  pre- 
vent him  from  contesting  tlie  defendant's  right  to 
tlie  possession  of  tlie  premises  in  an  action  of 
trespass : 
Held  {contra  by  Maiiin,  B.),  tliat  as  the  proceed- 
ings against  the  tenant  U.  were  regtilar,  it  was 
lawful  for  tlie  bailiff  to  evict  the  plaintiff,  and  to 
give  possession  of  the  premises  to  the  defendant, 
atid  tJiat  no  action  could  be  jTiaintainedagainst  him, 
or  anyone  assisting  him  in  so  doing ;  and,  secondly, 
that  trespass  could  not  be  maintained  against  the 
defendant  for  continuing  in  possession  after  the 
execution  of  the  warrant : 
Also_  {per  Martin,  B.),  tlie  defendant,  if  desirous  of 
disputing  the  defendant's  title,  must  do  so  by  an 
action  of  ^ectment. 
This  was  an  action  of  trespass  by  the  plaintiff 
against  the  defendant  for  that,  by  the  first  count 
of  the  declaration,  the  defendant,  on  the  6th  June 
1870,  broke  and  entered  two  sheds  of  the  plaintiff's, 
parcel  of  the  Bed  Lion  Hotel  in  Grassmero,  West- 
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moreland;  and  by  the  second  count,  that  the  defen- 
dant broke  and  entered  the  said  two  »he<la  of  the 
plaintiff*,  and  there  forced  and  broke  open  and  da- 
maged doors,  &c.,  of  the  plaintiff,  belonging  to  the 
said  sheds,  and  ejected  the  plaintiff  from  the  pos- 
session of  the  said  sheds,  &e.,  whereby  the  plaintiff 
was  deprived  of  the  use  of  the  said  sheds;  and  on 
the  22iid  June  1870,  the  defendant  took  seized  and 
dragged  out  from  the  said  sheds  divers  carriages 
of  the  defendant  then  being  therein,  and  kept  them 
exposed  to  the  sun  and  rain,  and  then  nailed  and 
boarded  up  the  said  sheds,  and  kept  them  so  nailed, 
&o.,  from  thence  hitherto. 

The  defendant  pleaded  several  pleas,  namely, 
first,  that  he  was  not  guilty ;  secondly,  so  far  as 
the  declaration  charged  tresjxtssos  to  the  sheds, 
doors,  &c.,  that  the  said  shed^,  doors,  &c.,  were  not 
the  plaintiff's  property  ;  thirdly,  so  far  as  the  de- 
claration charged  trespass  to  the  said  sheds,  doors, 
&c.,  that  at  the  time  of  the  alleged  trespass  the 
■aid  sheds,  doors,  Sx-,  were  the  sheds,  doors,  &c., 
soil  and  freehold  of  the  defendant,  wherefore,  &c. ; 
fourthly,  as  to  the  taking,  seizing,  and  dragging 
ont  from  the  said  sheds  the  said  carriages,  that  the 
defeudanL  was  lawfully  possessed  of  tlic  said  sheds 
at  the  time  when,  Sk.,  and  because  the  said  car- 
riages were  then  wrongfully  in  the  said  sheds,  &c., 
and  doing  damage,  &o.,  the  defendant,  in  order  to 
remove  them,  moUile};  &c.,  removed  the  said 
carriages  to  a  convenient  distanoe  dnd  there  left 
the  same  for  the  use  of  the  plaintiff,  doing  no  nn- 
necessary  damage,  &c. ;  fifthly,  to  the  whole  decla- 
ration, that  all  the  things  complained  of  were  done 
in  porsnance  of  the  19  &  20  Yict.  c.  108, 
amending  the  9  &  10  Vict.  c.  95,  and  that  this 
action  was  commenced  without  notice  in  writing 
one  calendar  niouth  before  commencement  of 
action,  aa  required  by  the  said  statute. 

Upon  these  pleas  issues  were  joined.  At  the  said 
trial  before  Martin,  B.,  and  a  special  jury,  ai  the 
raring  assizes  for  Westmoreland  at  Appleby,  1870, 
the  following  appeared  to  be  the  facts  of  the  case. 

The  plaintiff  was  the  lessee  and  occupier  of 
the  Aed  Lion  Hotel  and  outbuildings  at  Grass- 
mere,  Westm(»eland,  for  the  residue  of  a  term 
of  nino  years,  under  a  lease  irom  one  Usher, 
the  owner,  dated  5th  Nov.  1862.  The  pre- 
mises described  in  the  said  lease  comprised 
(amongst  other  things)  the  two  sheds,  which  are 
the  locut  in  qw>  in  the  action.  Usher  had  for- 
merly occupied  the  Bed  Lion  premises  as  tenant 
for  some  years  previously  to  his  becoming  the 
•wner  of  them  by  purchase  many  years  ago.  The 
origin  of  the  sheds  appeared  from  an  agreement 
(put  in  evidence),  dated  the  14th  Feb.  1852,  and 
made  between  the  defendant  Walker,  of  the  first 
part.  Usher  of  the  second  port,  and  one  Coates  of 
the  third  part,  which  recited  that  Walker  was  the 
owner  of  a  piece  of  land  adjoining  the  Bed  Lion 
inn,  which  had  before  that  been  in  the  possession 
cS  Coates,  who  had  erected  a  building  upon  the 
land  of  the  defendant,  by  leave  of  the  then 
owner  of  the  property,  and  which  building  had 
been  in  Usher  s  possession  for  three  years,  and 
that  Usher  desiring  to  erect  a  further  building  on 
the  said  piece  of  land,  the  deiimdant  had  agreed 
thereto  on  Usher's  paying  Is.  a  year  as  an  acknow- 
ledgment of  Walker's  ownership.  The  sheds  in 
question  were  the  original  building,  and  the  one 
anbsequently  erected  by  Usher. 

In  March  1857,  Usher  was  gnminoned  to  the 
County  Court  bj  Walker  for  fire  years'  ground 


rents  of  the  sheds,  and  judgment  was  snbseqnoidy 
signed  by  the  registrar  against  him  for  St.  rent 
and  lis.  lOd.  costs.  At  the  ensuing  court.  Walker 
couunencod  another  action  against  Usher  to  recover 
the  jyossession  of  the  premises,  but  on  the  case 
coming  on,  it  appearing  that  a  question  of  title  was 
involved,  the  learned  Judge  of  the  court  non- 
suited the  plaintiff  Walker  on  the  ground  that  the 
court  hod  no  jurisdiction  to  try  anch  a  ques- 
tion. Thenceforth,  until  the  proceedings  in  th* 
County  Coart  nest  mentioned.  Usher  and  liii 
tenants  remained  in  peaceable  possession  of  the 
premises. 

In  Augnst  1869,  the  defendant  Walker  served 
'Usher  with  a  uotieo  to  quit,  and  in  April  1870,  he 
proceeded  against  him  by  plaint  in  the  County 
Court,  under  sect  50  of  the  19  &  20  Vict  c.  108 
(the  County  Court  Acts  Amendment  Act),  for  the 
recovery  of  the  possession  of  the  sheds  in  qnestioo, 
and  also  for  6».  rent,  which  he  claimed  as  due  to 
liim  from  Usher.  No  notice  to  quit  was  ever 
served  on  the  plaintiff  Hudson,  the  tenant  of  Usher 
in  occupation  of  the  sheds,  nor  was  he  ever 
served  with  any  notice  of  the  proceedings  against 
Usher. 

The  matter  was  heard  before  the  Judge  of  the 
Court.and  judgment  was  given  on  the  19th  May  1870, 
in  the  absence  of  Usher,  tor  6s.  rent  and  possessioB, 
which  was  ordered  to  be  delivered  to  Walker  in  four- 
teen days.  Accordingly,  on  the  4th  J  nne  following, 
application  was  made  to  the  court  for  a  warrant  of 
possession,  which  was  obtained,  and  on  the  6di 
June  1S70,  the  bailiff  of  the  court,  accompanied  by 
the  defendant  Walker,  proceeded  to  the  spot  to 
take  possession  of  the  sheds  under  the  wamut 
Usher  was  present,  and  was  served  with  the 
warrant,  but  refused  to  give  up  poasessioii, 
whereupon  the  bailiff  proceeded  to  wheel  the 
carriages  which  were  thov  out  of  the  shed,  and 
thereupon  Usher,  in  a  friendly  way,  took  the 
bailiff  by  the  shoulders  and  put  him  out.  Fcr 
this  act  Usher  was  subsequently  summoned  before 
the  magistrates  and  fined  40s.  On  the  evening  of 
the  22nd  June,  Walker  and  the  bailiff,  accompaued 
by  two  poUc«nen,  went  again  to  the  premises,  and 
baring  demanded  the  keys  from  the  now  jdaintiff 
Hudson,  broke  into  the  sheds,  wheeled  ont  the 
carriages,  and  then  locked  the  sheds  up.  This 
was  the  trespass  complained  of  in  the  declaxation. 

There  was  a  conflict  of  ovidence  at  the  tiial  as 
to  what,  if  any,  part  the  defendant  Walker  took  in 
taking  possession  of  the  sheds.  It  was  claimed,  on 
the  part  of  the  plaintiff,  Hudson,  that  the  shedf 
belonged  to  Usher  as  having  alwaj's  farmed  part 
of  the  Bed  Lion  premises  of  which  ho  was  the 
owner,  whilst  the  defendant  Walker,  on  the  other 
hand,  claimed  the  ownership  in  them  under  the 
agreement  of  Feb.  1852. 

A  verdict  was  found  for  the  defendant,  the 
learned  Baron  directing  the  jury  that  the  plaintiff 
Hudson  was  concluded  by  the  judgment  in  the 
County  Court,  and  that  it  was  not  competent  to 
him  to  maintaita  the  presoit  action  against  the 
defendant. 

A  rule  was  obtained  by  Quota,  Q.C.  on  behalf  of 
the  plaintiff  in  Easter  Term  last,  to  set  aside  that 
verdict  and  for  a  new  trial,  on  the  ground  of 
misdirection,  namely,  that  tiie  frfaintiS  woe  net 
concluded  by  the  judgment  in  the  County  Court, 
he  having  been  no  party  to  such  proceedings ;  and 
that  it  was  competent  for  him  to  maintain  trespass 
against  the    defendant,   either  for   assisting  the 
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bailiC  in  taking  possesBion  of  the  premises,  or  for 
holding  possession  of  the  premises  after  they  were 
delivered  to  him  by  the  bailiff,  (a) 

May  22.—Holker  Q.  C,  and  T.  Campbell  Foster 
for  the  defendant,  noir  showed  cause  ikgainst  the 
above  rtilo. — The  question  turned  on  the  con- 
struction to  be  put  upon  sect.  50  of  the  County 
Courts  Acts  Amendment  Act  (19  &  20  Vict.  o.  108), 
which  gave  power  to  a  landlord  where  the  rent  or 
•  value  of  the  pixjmises  did  nob  exceed  501.  a  year, 
to  recover  posscssiou  of  the  demised  premises  from 
thfl  tenant  or  any  person  hokliog  or  claiming 
by,  through,  or  under  him,  by  a  plaint  in  the 
County  Court,  upon  the  hearing  of  which,  posses- 
sion may  be  ordered  by  the  judge  to  be  delivered 
to  the  plaintiff  (the  kindiord),  and  if  that  order  be 

(a)  The  foUoiving  are  the  noction:!  of  the  County  Coarts 
-Act  Amendtceut  Act  (19  &  20  Vict.  c.  108),  diacnssecl  in 
the  argoment  lud  jadgment  of  the  court,  aad  whiuh  are 
material  to  the  case. 

Sect.  50: 

"  When  the  term  and  interest  of  the  tenant  of  any 
oorpoteal  hereditament,  nhere  neither  the  value  of  the 
premisea  nor  tha  rent  payable  in  leRpcct  tliereof,  shall 
have  exceeded  501.  by  the  year,  and  ai)on  wliicli  no  fine 
or  premium  Bball  have  been  p«i J ,  Bhnll  hnro  cxpiretl,  or 
shall  have  been  determined,  either  by  the  laudlotii  or  the 
teaant,  by  a  legal  notico  to  quit,  and  such  tenant,  or 
any  person  lioldinir  or  olaiminj;  by,  throa;;b,  or  under 
him,  aball  negloct  or  refuse  to  deliver  up  poseession  ao- 
cordingly,  the  landord  may  enter  a  plaint,  at  hU  option, 
either  a^iast  snch  tenant,  or  against  snch  per^ton  so 
neglcctinj;  or  refusing,  in  the  Coanty  Court  of  <  bo  dis- 
trict in  which  the  premises  lie,  for  recovery  of  the  same, 
and  thereupon  a  summons  shall  issue  to  raoh  tenant, 
or  such  person  to  noglccting  or  refusing,  and  if  the  de- 
fendant ehull  not,  at  the  tiino  named  in  Bnch  enmmons, 
shonr  good  cause  to  the  contraiy,  then,  ou  proof  of  liis 
still  neglecting  or  refusing  to  deliver  up  puMoseien  of 
tiio  premise*,  and  of  the  yearly  valno  .tnd  rent  of  tho 
promisei!,  and  of  the  holding,  and  of  tlio  expiration,  or 
other  detorminalijn  of  tho  tenancv.  with  tho  time  and 
manner  thereof,  and  of  the  title  of  the  plaintiff,  if  stioh 
title  has  accrued  since  the  letting  of  tho  premises,  and  of 
the  service  of  the  snmmons,  if  the  defendant  shall  not 
a{>pear  thereto,  the  judge  may  order  that  possesidon  of 
the  |>tenii«es  mentioned  in  the  plaint  be  given  by  the 
defenduit  to  the  plaintiff,  either  forthivith,  or  on  or 
before  such  day  as  the  jndga  shall  think  fit  to  name ;  and 
M  such  onlcr  bo  not  obeyed,  tho  registrar,  whether  such 
order  can  be  proved  to  have  boon  served  or  not,  nhall,  at 
tho  instance  of  the  plaintiff,  issue  a  warrant  authorising 
and  requiring  the  high  bailiff  of  tho  court  to  give  posses- 
sion of  audi  premises  to  tho  plaintiff." 

Seot.  51  enacts  that : 

"  In  any  suck  plaint  against  a  t«nant  as  in  the  laet  pro- 
coding  section  is  speci&od,  the  plaintiff  may  add  a  claim 
for  pent  or  menno  profits,  or  both,  duo  to  the  doy  ap- 
pointed for  the  hearing,  or  to  any  preceding  day  named 
in  tho  plaint,  so  as  the  samo  shall  not  exceed  501.,  and 
any  misde.4eription  in  the  nature  of  such  claim,  xa&j  be 
amended  at  the  tiiah" 

By  sect.  52 : 

Possession  of  tenements  may  be  recovered  by  the  land- 
lord in  proceedings  against  tho  tenant,  in  cate  of  rent 
being  in  arrear,  and  posaasaiun  i»  to  be  given  to  the 
plaintiff  by  the  baiHS,  and  it  is  expressly  enacted  that, 
"  the  plaintiff  shall,  from  tiie  time  of  tho  execution  of 
tho  warrant,  hold  tbie  promises  discharged  of  the  tenancy, 
and  tho  dofaudant,  and  all  porsoas  claiming  b.r,  through, 
or  under  him,  rh  ill,  so  long  as  the  onler  of  the  court 
lemainA  unreversed,  be  iwrired  from  all  relief  in  equity 
or  otfaerwuw." 

By  seat.  SV: 

"  Wh«i  any  sob<tenaat  is  sarvod  with,  or  has  know- 
ledgB  of,  nay  anmnuias  for  tha  tacovery  of  the  premisos, 
of  which  ha  may  be  tho  occupier,  either  of  the  whole  or 
a  part,  notice  is  to  be  forthirith  given  thereof  by  him  to 
his  immedfaita  landlord,  who,  if  not  originally  a  dcfon- 
dast^  may  be  added  or  snbstitnted  as  such  to  defend 
poaaeasian  of  the  promiaea." 


disobeyed,  a  warrant  of  possession  is  to  issue  at 
the  plaintiff's  request)  directing  the  high  bailiff  to 
give  possesfiion  to  Lim.  Looking  at  the  terma  of 
tho  Act,  the  judgment  or  order  of  the  County 
Court  in  the  matter  is  conclusive  as  between  the 
now  plaintiff  Hudson,  and  Walker,  the  now  defen- 
dant. The  doctrine  of  estoppel  as  I'egards  priuie* 
is  thus  stated  by  Mr.  Smith  in  his  notes  to  the 
ca.ses  of  Doe  dem.  Chriatmas  v.  Oliver  and  I7i« 
DueJi^is  of  Kingston's  ease  (2  Sm.  L.  C.  6th  edit, 
p.  7G5 ;  5th  edit.  p.  668 ;  4th  edit.  p.  612 ;  2ud  edit, 
p.  442) :  "  With  re^rd  to  the  effect  of  the  estoppel 
upon  privies,  privies  are  divided  by  Lord  (joke 
into  three  classes — 1.  Privies  in  blood;  2.  Privies 
in  law ;  3.  Privies  in  estate.  Tho  doctrine  of 
estoppel,  however,  so  far  as  it  applies  to  persons 
falling  under  each  of  these  three  denominations, 
applies  to  them  on  one  and  the  same  principle, 
namely,  that  a  party  claiming  ikrowjh  another  is 
estopped  by  that  which  estops  that  other  respect- 
ing the  same  subject  matter.  Thus  an  heir  who 
is  pricies  in  blood,  would  bo  estopped  by  a  verdict 
against  his  ancestors  through  whom  he  claims. 
An  executor  or  administrator,  suing  as  sach,  would 
be  bound  by  a  venlict  against  his  testator  or  intes- ' 
tato  to  whom  he  iaprioy  in  late."  And  in  a  few 
lines  further  ou,  Mr.  Smith  says :  "  With  r^;ard 
to  pri-eie  iti  eetate,  it  is  apprehended  that  a  verdict 
against  the  feoffor  would  estop  the  feoffee;  and 
against  the  lessor,  the  leasee ;  et  sic  do  simiUbua," 
and  he  cites  cases  in  support  of  his  position. 
OutruM  V.  Murewooi  aad  anoUter  (3  East,  846),  ia 
an  authority  tliat  a  verdict  found  on  any  fact  or 
title  ])ut  iu  issue  in  trespass,  may  be  pleaded  by 
way  of  estoppel  in  another  action  by  the  same 
parties  or  their  prioies,  in  respect  of  the  same  fact 
or  title.  Hudson,  as  under  tenant  to  Usher,  was 
dearly  a  privie  here,  and  the  County  Court  judg- 
ment or  order  against  Usher  was,  it  is  submitted, 
conclusive  as  between  Walker,  the  now  defendant, 
and  the  now  plaintiff  Hudson.  Prior  to  the  recent 
Act  (30  &  31  Vict.  c.  142),  giving  jurisdiction  to 
the  Cuunty  Court  iu  matters  of  title,  that  court 
was  ousted  of  jurisdiction  whenever  it  appeared 
that  title  was  involved,  and  so  it  was  that  Walker 
was  nonsuited  in  his  previous  proceedings  against 
Usher.  But  his  plaint  in  1870,  under  sect.  50  of 
19  &  20  Yict.  c.  108,  was  of  a  different  chaithcter. 
The  effect  of  the  order  and  tho  warrant  was  to 
change  the  possession,  and  to  put  whoever  hap- 
{)ene<l  to  be  iu  possession  oat  of  possession.  It  was 
then  the  defendant's  possession,  and  not  Usher's 
or  the  plaintiff's.  It  may  be,  if  the  plaintiff  claims 
title  to  the  premises,  tlutt  ejectment  might  be 
available,  but  not  an  action  of  li-eapass  which  is 
founded  ou  the  notion  of  a  phkintiff's  being  iu 
possession;  nor  can  it  be  said  tluit  the  defen- 
dant, who  acted  under  tho  Act  of  Parliament,  is 
a  trespasser  iu  so  acting.  Moreover,  sect.  122 
of  the  original  County  Court  Act  (9  &  10  Yict. 
c.  95),  which  expressly  provided  that  a  perscn 
putting  the  Act  in  operation  witlioot  hariog 
lawful  right,  should  not  be  prolie«t«d  fivm  an 
action  at  the  suit  of  the  tenant  or  oocapior  pno- 
oecdcd  against,  is  repealed  by  19  &  20  Yict.  c.  108, 
and  no  similar  provision  appears  in  sect.  50  of  the 
Act,  which  shows  that  a  landlord  putting  sect.  50 
in  motion,  as  the  defendant  here  did  agitinst  bis 
tenant,  would  be  protected  from  actioirou  the  pctrt 
of  the  tenant  or  any  person  in  posaassioa  alaiming 
under  the  tenant.  The  case  of  Campbell  v.  Loader 
(11  L.  T.  Hep.  N.  S.  608 ;  34  L.  J.  50,lJi.;  3  H.  &  C. 
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520),  will  probably  be  relied  on  by  the  other  side. 
It  is  the  only  case  I  can  find  bearing  on  this  sec- 
tion of  the  Act.  But  in  the  present  case  every- 
thing required  by  the  statute  has  been  done. 

Qualn,  Q.C.  and  Trevehian  for  the  pluntiff,  in 
snpport  of  their  rule. — !By  the  common  law  of 
England,  in  ejectment  the  tenant  in  possession  is 
a  party,  and  is  expressly  made  so  by  the  Common 
Law  Procedure  Acts ;  yet  the  court  are  now  to  be 
asked  to  abrogate  that  rule  of  law  and  to  hold 
that  a  man,  who,  for  aught  that  may  appear  to  the 
contrary,  mav  have  a  9it9  years'  lease,  may  without 
any  notice  whatever  be  turned  out  of  possession 
in  this  summary  manner,  and  by  proceedings 
taken  behind  his  back.  The  defendant  here  was  an 
entire  stranger  to  the  County  Court  proceedings, 
and  being  no  party  to  them  he  had  no  locus  standi 
in  the  court,  and  could  not  take  any  step  to  set 
the  proceedings  aside.  The  proviso  in  the  repealed 
sect.  122  of  the  9  &  10  Vict.,  exempting  from  pro- 
tection, against  an  action  at  the  suit  of  the  tenant, 
any  person  suing  out  the  warrant  without  lawful 
right,  is  identical  in  language  with  the  proviso  in 
sect.  1  of  the  Act  for  the  Recovery  of  Small 
Tenements  (1  &  2  Vict.  c.  74).  Both  use 
the  words,  "  hy  any  such  teiuinf,"  and  neither 
is  levelled  at  a  stranger  to  the  proceedings, 
as  the  plaintiff  Hudson  was.  Under  sect.  89 
of  the  old  Act  (9  &  10  Vict.),  the  orders 
and  judgments  of  the  court  were  to  be  final  and 
condusive  ".between  the  parties,"  but  the  defen- 
dant would  make  them  conclusive  and  binding,  not 
only  upon  the  parties,  but  upon  strangers,  which 
is  contrary  to  law  and  justice.  In  Coneys  and  othei-s 
V.  Coneys,  the  matter  was  argued  at  length  in  the 
Irish  Court  of  Common  Fleas,  and,  in  an  elaborate 

i'udgment  delivered  by  Monahan,  C.J.,  that  court 
leld  that  a  j  advent,  very  similar  to  this  County 
Court  proceedmg,  was  not  conclusive  against 
strangers.  But  further,  the  County  Court  Act, 
sect.  50,  only  applies  where  the  relation  of  land- 
lord and  tenant  exists  between  the  parties.  That 
relation  is  necessary  to  give  jurisdiction,  and  as 
no  such  relation  existed  here,  there  was  no  juris- 
diction, and  the  County  Court  proceedings  were 
coram  non  jttdice  and  trespass  lies.  Jones  v.  Owff>i, 
per  Patteson,  J.,  in  the  Bail  Court  18  L.  J.  8,  Q.  B., 
and  Banksand  another  v.  Rehbeck.in  thesaraecourt, 
per  Wightman,  J.,  20  L.  J.  476,  Q.  B.,  both  decided 
on  sect.  122  of  9  &  10  Vict.  c.  95,  are  direct 
authorities  to  the  effect  that  the  relations  of  land- 
lord and  tenant  is  necessary  to  give  jurisdiction : 
(see  also  per  Monahan,  C.  J.  in  Coneys  v.  Coneys 
{ubi  sup.).  In  delivering  the  opinion  of  the  judges 
in  the  House  of  Lords,  m  the  case  of  The  Mayor, 
*•«.  of  London  v.  Cose  (L.  Rep.  2  E.  &  Ir.  App.  263 ; 
36  L.  J.  233,  Ex.),  Willes,  J.  said,  "  There  is  yet 
another  difference  worth  noticing  between  courts 
of  general,  and  courts  of  limited  jurisdiction,  viz., 
that  the  plaintiff  is  liable  to  an  action  for  executing 
the  process  of  an  inferior  court  in  a  matter  beyond 
its  jurisdiction,  and  cannot  justify  under  sttch  pro- 
cess, whether  he  knows  of  the  defect  op  not ;  and 
that  the  judge  and  ofiBoer  are  liable  to  a  civil  aiction 
if  they  know  of  the  defect  of  jurisdiction."  The 
only  persons  protected  under  the  judgment  are 
the  officers  o£  the  court.  They  cited  also  Doe  dem. 
Foster  v.  the  Earl  of  Derby  (1  A.  &  E.  713.,  3  L.  J., 
N.  S.,  191,  K.  B.)  Cnr.  adv.  vuU. 

Jan.  18. — The  court  being  divided  in  opinion, 
the  following  judgments  were  now  delivered  by 
*'-— 'r  Lordships  seriatim. 


^eir 


PiGOTT,  B. — ^This   was    an  action   of   trespass, 
brought  by  the  plaintiff  for  turning  him  out  of 
possession  of   a    shed,  under  a  warrant  of  the 
County  Court.    The  present  defendant   had  pro- 
cured it  to  be  issued,  and  at  the  trial  my  brother 
Martin  nonsuited  the  plaintiff,  being  of  opinion 
that,  although  he  might  have  questioned  the  title 
to  the  shed  in  an  ejectment,  he  could  not  main- 
tain trespass   for  what  was  done  under  the  war- 
rant, which  was  authorised  by  the  joint  effect  of 
the  statutes  9  &  10  Vict.  c.  95,  and  19  4  20  Vict, 
c.  108.    A  rule  was  obt«ined  to  set  aside  the  non- 
suit, and  for  a  new  trial.    The  question  whether 
the  nonsuit  was  right  depends  on  the  oonstmc- 
tton  of  those    sections  oi    the    above-mentioned 
statutes  which  relate  to  the  obtaining  possession 
by  the  landlord  of  small  tenements,  and  especially 
of  the  50th  section  of  the  later  Act.    The  facts  of 
the  case  are  set  forth  at  length  in  the  judgment  of 
my  brother  Martin,  and  I  adopt  them    for  the 
purpose  of  my  judgment.     It  appears  from  them 
that  the  County  Court  proceedings  were  between 
the  present  defendant  and  one  Usher,   and  that 
the  present  plaintiff,  who  had  originally  come  into 
possession  of  the  shed  under  Usher,  was  not  a 
party  to  them,  and  (as  it  is  said),  htwl  no  know- 
ledge of  the  proceedings,  or  of  the  defendant's  title 
to  the  premises.     But  I  think  it  highly  probable 
that,  had  the  case  g^ne  on,  the  defendant  would 
have  been  entitled  to  the  verdict,  and  that  the 
real   justice  of   the    cose  has  been   arrived  at. 
Still,    the  point  that   we  have  to   determine  is, 
whether  it  was  competent  for  the  plaintiff  to  ones- 
tion  the  validity  of  the  County  Court  proceedings 
and  of  the  warrant,  and  to  try  the  defeudont's  law- 
ful right  (which  he  professed  to  do)  in  this  action 
of  trespass.    I  am  of  opinion  that  it  clearly  was. 
The  argument  mainly  turned  upon  the  language 
in  the  50th  section  of  the  later  statute,  and  tue 
omission  in  it,  or   elsewhere  in  the   statute,  of 
that   proviso    which    was    to    be   found   in   the 
122ud  section  of  the  9  &  10  Vict.  c.  95,  the  first 
County  Court  Act ;  for  it  could  not  be  denied  that, 
if  the  sections  containing  that  proviso  had  not 
been  repealed,  it  would  have  been  competent  to 
trv,  in  any  form  of  action  that  was  applicahle. 
whether  the  person  suing  out  the  warrant   bad 
lawful  right.    The  proviso  was    to    this  effect: 
"  That  there  should  be  no  protection  for  the  person 
by  whom  the  warrant  should  be  sued  out  against 
any  aetion  brought    by  any  tenant   or  occupier 
in  respect  of  such  taking  possession,  where  such 
person  had  not  lawful  right  to  the  possession."    K 
was  said  that  this  was  an  authority  to  sue  in  tres- 
pass where  there  was  no  lawful  right  to  possession 
under  the  warrant,  and,  as  this  proviso  was  re- 
pealed, that  the  Legislature  thereby  showed  an 
intention  to  take  away  the  possessory  action  of 
trespass.  But,  it  seems  to  me  that  there  are  several 
answers  to  this  argument;   and  one  is  that  the 
proviso  (from  its  very  expression)  was  not  intended 
as  an  authority  at  all  to  sue  in  trespass  or  other- 
wise, but  as  a  limited  protection  against  actions, 
and  as  a  caution  or  proviso  that  the  Act  iraa  not 
to  be  taken  as  a  protection  against  actions  for  the 
entry,  though,  under  the  process  of  the  County 
Court,  except  in  thoee  oases  where  there^  ^^ 
lawful  right  to  the  possession ;  it  was  in  fact  intro- 
duced ex  majori  cautdd,  to  assist  in  the  constrac- 
tion  of  these  provisions  for  recovering  possession 
of  tenements  m  the  then  newly  constituted  County 
Court  Tribunals,  as  it  had  previously  been  intro- 
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daced  into  the  statute  which  first  gaye  a  snminary 
jurisdiction  to  iustices.  It  seems  to  me,  however, 
that  this  proviso  was  really  unnecessary,  for  I 
agree  with  my  brother  Channell's  view,  that  the 
origrinal  County  Court  Act,  in  conferring  the 
power  to  give  possession  of  small  tenements,  must 
De  taken  to  be  confined  (as  its  language  imports) 
to  cases  where  the  landlord  has  a  lawful  right  to 
the  postettion,  and  consequently  that  if  a  warrant 
were  procured  and  possession  taken  without  lawful 
right  to  the  possession,  such  proceedings  would  be 
■without  junsdiction  altogether,  and  actionable, 
and  the  parties  to  it  could  only  be  protected  by  the 
clearly  expressed  intention  of  tne  Legislature. 
This  is  done  still  as  to  the  officers  of  the  court, 
but  not  as  to  the  parties,  and  it  follows  that 
the  latter  in  such  cases  roust  bo  liable  to  an 
action  of  trespass.  It  cannot  be  contended  that 
the  decision  of  the  County  Court  judge  is  to  be 
held  conclusive  upon  the  subject  of  his  own  juris- 
diction, a  power  which  has  never  been  conceded 
at  common  law,  that  I  am  aware  of,  to  any  snjierior 
tribunal.  The  result  at  which  I  arrive,  from  the 
consideration  of  the  statute,  is  that  the  Legislature 
only  intended  to  give  the  right  to  recover  p^ses- 
sion  under  the  warrant  of  the  County  Court  where 
there  was  a  lawful  right  to  it,  and  it  has  not,  ex- 
pressly or  by  implication,  shown  any  intention  to 
preclude  the  question  being  raised  in  a  Superior 
Court  by  action  of  trespass.  This  is  what  the 
plaintiff  was  desirous  of  doing,  and,  I  think,  was 
entitled  to  do,  and  the  mie  therefore  ou£ht  to  be 
made  absolute  for  a  new  trial. 

CuANNELL,  B.— This  was  an  action  of  trespass 
tried  before  my  brother  Martin,  and  the  facts 
proved  at  the  trial  are  stated  in  his  judgment.  It 
IS  only  necessary  for  me  to  add  to  his  statement  of 
the  facts  that  the  plaiotiS  proposed  at  the  trial  to 
show  that  the  present  defendant  was  not  really 
entitled  to  the  sued  as  against  him,  the  plaintiff, 
and  that  the  learned  judge  ruled  that  he  could  not 
do  so,  and  that  the  proceedings  in  the  County 
Court  were  conclusive  upon  this  point.  I  am  of 
opinion  that  the  proceedings  were  not  conclusive, 
and  that  it  was  open  to  the  plaintiff  to  dispute  the 
right  of  the  defendant.  'Whether  the  proceedings 
in  the  County  Court  were  evidence  against  the 
plaintiff  of  the  defendant's  title  is  a  question  which 
it  is  not  necessary  to  decide.  They  would  of 
course  be  admissible  in  evidence  against  Usher, 
and  there  is  no  doubt  that  the  p&intiff  claims 
through  Usher.  There  is,  however,  the  authority 
of  littledale  J.  in  Doe  dem.  Foster  v.  The  Earl  of 
Berbii  (1  A.  &  E.  790),  for  saying  that  a  verdict 
which  is  evidence  against  A.  is  not  admissible 
against  B.,  on  the  ground  that  B.  claims  nnder  A., 
unless  B.  claims  under  A.  by  a  title  subsequent  in 
date  to  the  record.  If  this  oe  so,  the  proceedings 
in  the  Connty  Court  between  the  defendant  and 
Usher,  to  which  the  plaintiff  was  not  a  party,  and 
which  were  subsequent  in  date  to  the  title  which 
the  plaintiff  had  acquired  under  Usher,  wonld  not 
even  be  evidence  against  the  plaintiff,  unless  there 
is  something  in  the  County  Court  Acts  to  make 
them  so.  I  do  not  see  anything  of  the  kind  in 
them ;  but  I  do  not  think  it  necessary  to  determine 
this,  because  I  am  satisfied  that,  even  if  they  were 
evidence  they  were  not  conclusive  evidence.  It 
seems  to  me  that  the  provision  as  to  the  recovery 
of  email  tenements  in  the  Act  nnder  which  the 
proceedings  were  taken  (19  &  20  Vict.  c.  108),  have 
anbstantially  the  same  effect  as  the  similar  (nvvi- 


sions  in  the  previous  County  Court  Act  (9  &  10  Vict, 
c.  95)  and  in  the  Act  1  &  2  Vict.  c.  74.  conferring  a 
similar  jurisdiction  on  magistrates ;  and  that  at 
all  events,  they  have  no  greater  effect  as  against 
persons  not  parties  to  the  proceedings,  as  was  the 
case  with  the  present  plaintiff.  The  effect  of  pro- 
ceedings nnder  the  former  Act  is  clear,  and  is  that 
they  protect  the  officers  of  the  court  acting  under 
them,  whether  the  person  setting  the  court  in 
motion  have  any  right  or  not.  They  also  protect 
the  landlord  who  hat  a  la/toful  right  of  entry  upon 
premises  which  are  being  held  over  against  him 
after  the  expiration  or  determination  of  a  tenancy, 
and  who,  if  able  to  enter  and  take  possession 
peaceably  without  having  recourse  to  any  process 
of  law,  could  not  be  treated  as  a  trespasser,  but 
who  practically  cannot  venture  to  attempt  to  do 
so,  and  requires  assistance  from  the  law  to  protect 
him  from  tne  risk  of  being  held  liable  either  for 
a  forcible  entry  or  for  provoking  a  breach  of  the 
peace.  By  the  express  words  of  sect.  122  of 
9  &  10  Vicii.  c.  95,  it  was  provided  that  a  person 
not  having  a  lawful  right  to  the  possession  of  the 
premises  is  not  to  bo  protected  by  suing  out  a 
warrant,  and  no  doubt  could  have  arisen  in  the 
present  case  if  that  provision  had  remained  in 
force.  The  contention  on  behalf  of  the  defendant 
however,  is  founded  mainly  npon  the  different 
wording  of  the  subsequent  Act  (19  &  20  Vict* 
c.  108),  and  it  is  argued  that  the  repeal  of  the 
provision,  to  which  I  have  just  referred,  of  the 
former  Act,  shows  that  the  order  of  the  court 
nnder  the  subsequent  Act  may  protect  a  person 
suing  it  oat,  without  having  a  lawful  right  to 
the  possession  of  the  premises.  Now,  as  to  this, 
it  is  clear  that  the  order  can  be  no  protection 
where  made  without  jurisdiction ;  and  on  looking 
at  the  introductory  part  of  the  sections,  both 
in  the  former  and  the  present  Act,  it  will  be 
seen  that  the  jurisdiction  is  only  conferred  in 
coses  where  the  landlord  has  a  lawful  right  to 
the  possession.  Therefore,  any  order  made  in 
favour  of  a  person  not  having  such  lawful  right, 
wonld  be  an  order  made  without  jurisdiction,  and 
no  protection  for  anyone  except  those  whom  the 
Act  expressly  declares  shall  be  protected,  that  is 
to  say,  only  the  officers  of  the  court.  It  follows, 
therefore,  that  the  words  in  the  former  Act,  to  the 
effect  that  persons  not  having  lawful  right  should 
not  be  deemed  protected,  were  only  used  ahtindanti 
cautela,  and  that  this  omission  in  the  subsequent 
Act  does  not  alter  the  construction.  An  argument 
is  also  drawn  from  the  repeal  of  the  122nd  section 
of  the  former  Act  (9  &  10  Vict.  c.  95),  which 
enacted  that  the  suing  out  of  such  a  warrant  by  a 
person  not  having  a  lawful  right,  should  bo  deemed 
a  trespass  before  eutnr,  and  that  by  certain  proceed- 
ings, something  similar  to  a  replevin,  all  actions  on 
the  warrant  might  be  stayed  until  the  determina- 
tion of  an  action  for  this  trespass.  It  seems  to  me, 
however,  that  the  reason  why  this  section  was 
repealed  by  the  19  &  20  Vict.  o.  108,  may  have 
b€«n  that  by  sect.  68  of  that  Act  an  appeal  was  for 
the  first  time  given  in  the  case  of  proceedings  for 
the  recovery  of  tenements,  and  that  it  was  thought 
that  this  would  provide  sufficient  means  for  staying 
proceedings  under  the  warrant.  It  is,  of  course, 
important  to  remember  in  construing  these  Acts 
that  the  County  Conrt  had  no  jurisdiction  to 
try  title ;  and  it  has  repeatedly  been  held  that  a 
hotid  fide  claim  of  title  ousted  the  jurisdiction  both 
nnder  the  9  &  10  Vict.  c.  95,  and  the  19  A  20  Vict. 
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c.  108.  There  has  been,  so  far  as  I  am  aware,  no 
decision  that  proceedings  under  any  of  tbeso  sec- 
tions are  conclusive  as  to  the  right  to  po.-isession, 
and  C'lmibcU  v.  Loader  (34  L.  J.  50,  Ex. ;  11  L.  T. 
Bep.  K.  S.  008 ;  3  H.  &  C.  520)  seems  a  decision  that 
they  are  not.  I  think,  therefore,  there  is  very  strong 
ground  for  saying  that,  even  as  against  Usher, 
these  proceedings  would  not  have  been  couclasive, 
and  that  he  might,  in  any  subsequent  action,  have 
set  up  that  the  present  defendant  Walker  hod,  at 
the  time  of  obtaining  the  Older  and  warrant,  no 
right  to  the  possession  of  the  premises ;  for  this 
would  really  bo  no  more  than  setting  up  that  the 
«rder  was  made  without  jurisdiction,  which  he 
might  clearly  do.  Supposing,  however,  that  the 
proceedings  were  conclusive  against  Usher,  it  can 
only  be  by  ixsason  of  the  order  being  made  against 
him  in  a  proceeding  to  which  he  was  a  part  7. 
It  must  be  held,  in  fact,  that  the  true  construc- 
tion of  the  50th  section  is,  that  power  being  given 
tothejadgo  to  make  an  order  upon  proof  of  the 
facts  giving  him  jui-isdietion,  he  has  thus  con- 
ferred upon  him  power  to  decide  whether  he  has 
jurisdiction  or  not.  This  would  be  somewhat 
anomalous ;  but  even  if  be  has  power  to  decide 
whether  he  has  jurisdiction  or  not,  at  most  his 
decision  on  the  point  can  only  be  binding  on  the 
parties  to  the  procoeding  in  which  it  i.s  given,  or 
on  persons  claiming  under  them  by  a  title  »ubse- 
qucntly  acquired.  The  landlord  may,  "  at  his 
option,"  enter  a  plaint  eitJicr  against  the  tenant 
or  against  any  person  claiming  under  him  and 
refusing  to  give  up  possession,  but  it  is  only  the 
person  against  whom  he  elects  to  proceed  who  is 
"defendant"  in  the  proceedings,  and  it  is  only 
against  the  "  defendant "  that  an  older  can  be 
made ;  although,  if  the  order  is  disobeyed,  a  war- 
rant may  issue  imder  which  possession  of  the  pre- 
mises may  be  obtained,  whether  the  "  defendant " 
is  at  the  time  in  possession  of  them  or  not.  It  would 
not  be  contended,  1  presume,  that  this  warrant 
would  bo  conclusive  against  a  person  in  possession 
who  did  not  really  claim  at  all  under  tne  tenant, 
against  whom  the  proceedings  had  been  taken; 
^et,  if  it  is  not  conclusive  agsiinst  such  a  (lerson, 
It  is  difficult  to  see  why  it  should  be  cunclusiTC 
against  any  one  who  does  claim  under  the  tenant ; 
because,  whether  the  pci'son  in  possession  claims 
under  the  tenant  or  not,  is  not  one  of  the  matters  as 
to  which  proof  must  be  given  before  the  judge.  It 
is,  of  course,  most  improbable  that  the  Legisla- 
ture should  enact  that  a  man  should  be  turned 
out  of  possession  under  proceedings  to  which  he 
was  not  a  party,  and  of  which  he  had  no  notice,  and 
that  when  so  turned  out  he  should  be  bound  by 
the  proceedings,  and  not  able  to  dispute  the  title 
of  the  person  who  had  set  them  in  motion.  With 
regard  to  the  words  "  at  his  option,"  they  seem  to 
be  introduced,  not  so  much  to  relieve  the  landlord 
from  the  necessity  of  proceeding  against  the  per- 
son in  possession  (as  suggested  by  my  brother 
Martin),  but  to  enable  him  to  go  agiiinst  the 
tenant,  which  under  the  Act  he  could  only  do  when 
the  tenant  was  in  possession  of  at  least  part  of  the 
premises.  The  Legislature  boa  certainly  said 
that  the  landlord  may  go  against  the  tenant 
without  going  against  the  person  iu  actual 
possession,  but  it  nas  not  said  that  by  so  doing 
he  shall  be  able  te  get  an  order  wuich  is  to 
be  conclusive  against  the  neiBon  against  whom 
be  elects  not  to  proceed.  I  hare  said  that  I  am 
Bot  satisfied  that  the  proceedings  we  conclosire  iii 


any  case,  bat  at  all  events  I  am  satisfied  that 
when,  as  in  the  present  case,  the  landlord  dedis 
to  proceed  a^;ainBt  the  tenant  only,  the  wamot 
which  he  obtains  is  only  of  the  same  use  to  him  as  a 
warrant  under  the  former  Act,  and  that  is  as  a  meu» 
of  getting  possession  poaoe{d)ly ;  and  I  think  that 
when  hcltos  so  obtained  possession  he  is  as  liaUe 
tu  an  actiou  of  trespass  as  if  he  had  obtained  pos- 
session iu  any  other  manner ;  that  is  to  say,  he  k 
liable  if  ho  has  not  in  fact  a  right  to  the  possession, 
and  is  not  liable  if  he  has.  This  being  my  optuion 
of  the  statute,  it  follows  that  in  t^e  present  case 
there  should  be  a  new  trial,  because,  although  tt 
seems  very  probable,  from  the  facts  proved,  that  die 
defendant  really  had  a  right  to  the  possession  of 
this  shed,  yet  the  County  Court  proceedings  did 
not,  in  my  judgment,  prevent  the  defendant  fram 
contesting  the  right,  and  the  learned  Judge  was 
wrong  iu  uoldinz  that  he  could  not  contest  it. 

Makiui,  B. — Tliis  was  an  action  of  trespass  to  8 
shed,  tried  bcforp  me  at  the  last  Appleby  Spring 
Assises.    The  trespasses  alleged    were,  two-fold. 
First,  the  taking  possession  of  a  shed  which  ww 
formerly  two  buildings,   under  a  warrant  of  tke 
County  Court  of  Westmoreland ;  secondly,  the  «»■ 
tiniung  in  possession  afterwards  up  to  Uie  time  of 
actiou  urought.    The  shed  adjoined  the  H<!d  Lion 
Iiiu  at  Grassmere,  and  its  origin  appeared  from  an 
agreement  which  was  put  in  evidence,  dated  cbe 
14th  Feb.  1852.    This  agreement  was  made  be- 
tween the  defendant  of  the  first  part,  Isaac  Usher 
of  the  second  part,  and  William  Coatee  of  the  third 
part,    and    recited   that  the  defendant    was  the 
owner  of  a  parcel  of  land  adjoining  tho  Bed  Lioa 
Inn,  which, some  time  before,  was  in  the  possesaioa 
of  Coatea,  who  erected  a  building  upon  the  land  of 
the  defendant  by   the  leave  and  license  of  one 
Copperthwaite,  the  then  owner  of  the  property, 
which    building    had    been    iu    the    possei  '~~ 
of    Usher    for    three    years;    that    Usher 
desirous  of  making  a  further  erection  on  the  1 
piece  of  land,  which  the  defendant  agreed  to  oa 
Usher  paying  1«.  a  yeu-  on  the  14tb  Feb.  in  eadi 
year,  as  a  precaution  against  any  person  claiming  a 
right  through  occupancy ;  and  that  U^er  agreed  lo 
pay  the  1».  rent.    The  shed  in  question  was  the 
original  building,  and  an  addition  was  subsequeiitly 
made  to  it.     Ou  the  5th  Nov.  1862,  Usher  by  deed 
demised  the  Bed  Lion  Inn  to  the  plain tiif  for  nine 
years,  at  a  rent  of  7-A. ;   Mid  it  is  to  be  taken  thii 
the  lease  inoludod  the  shed.  The  plaiutiS  continued 
in  occupation  as  tenant  to  Usher  until  the  22nd 
June  1870,  upon  which  day  he  was  turned  oat  of 
possession  by  the  high  bailiff  of  the  County  Court 
under  the  wai'raut  before  mentioned.    He  stated 
at  the  trial  that  he  knew  nothing  whatever  of  the 
title  of  the  defendant,  or  <rf  the  proceedings  in  the 
County  Court  hei-eaf  tor  meutioned,  and  for  the  pr*- 
sent  purpose  this  is  to  be  token  to  bo  true.  In  JlirA 
1857  the  defendant  sued  Usher  in  the  Coontr 
Court  of  Westmoreland  upon  the  agreement  of 
the  14bh  Feb.  1852  for  five  years'  rent  oTthe  ehA, 
and  recovei-ed  jndgraent  for  the  rait,   5».,  aM 
12».  lOd.  casts,  17».  lOti.  in  all,  which  was  paid  by 
Usher.     In  Aug.  1869  the  defendant  scned  U^er 
with  a  notice  to  quit,  and  iu  April  1870  proceeAw 
by  plaint  against  him  in  the  County  Court,  undtf 
ly  &  20  Vict,  c  108,  8.  50,  to  obtain  possession  of 
the  shed.    Ou  the  19th  May  the  matter  vas  ha*i 
and  the  court  made  an  cider  that  Usher  dicfM 
deliver  up  the  possessioa  of  the  shed  to  iba  dafa^ 
dant  wiuiia  foait«en  days;  this  ordar  vu  a* 
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obeyed,  and  a  warrant  was  issned  to  the  high 
bailiff,  dated  the  4th  June,  to  detiyer  }x>s8e8sion  to 
the  defendant.  The  bailifE  did  so,  and  the  qnes- 
tion  is  whether  the  plaintiff  can  maintain  an  action 
<rf  trespass  against  the  defcudant — first,  for  aiding 
the  bailiff  on  taking  possession ;  or,  secondly,  for 
continning  in  possession  afterwards.  There  was 
conflicting  evidence  as  to  whether  the  defendant 
took  any  part  in  taking  possession  of  the  shed, 
but  in  my  view  of  the  case  that  is  immaterial.  The 
first  question  depends  entirely  upon  the  true  con- 
struction of  the  19  &  20  Vict.  c.  108,  s.  50.  The 
second,  npon  commpn  law  principles  as  regards  the 
action  |ot  trespass.  The  122ud  section,  to  the 
127th  section  inclosive  of  the  9  &  10  Vict.  c. 
96  (the  original  County  Court  Act)  are  clearly 
enactments  in  substitntion  of  the  1  &  2  Vict. 
c.  74.  This  last  named  Act  was  an  Act  to 
facilitate  the  recovery  of  the  possession  of  tene- 
ments after  due  determination  of  the  tenancy. 
^The  jurisdiction  was  there  given  to  the  justices  of 
the  peace,  and  the  persons  against  whom  the  pro- 
ceetungs  were  to  be  taken  wore  the  tenant,  or  if  he 
did  not  occupy  the  premises,  or  if  he  only  occupied 
a  part  of  them,  every  person  by  whom  the  tame,  or 
any  part  thereof,  shoidd  he  then  aeftially  occupied ; 
and  there  was  a  provision  that  nothing  in  the  Act 
ahould  protect  tue  person,  on  whose  application 
the  warrant  should  be  granted,  from  any  action 
to  be  brought  against  him  by  the  tenant  or 
occupier  in  respect  of  such  entry  and  taking 
possession,  when  sudi  person  had  not  lawful 
right  to  the  possession,  but  the  justices  and  con- 
stables were  protected  by  the  Sth  section.  Is  is, 
therefore,  perfectly  clear  that  the  scope  and  object 
of  the  Act  was  merely  to  change  the  possession, 
and  to  leave  the  title  entirely  untouched.  The  9 
A  10  Vict,  c  96  (the  original  County  Court  Act), 
sects.  122  to  127  inclusive,  confers  a  similar  juris- 
diction npon  the  County  Courts,  and  the  persons 
to  be  proceeded  against  are,  the  tenant,  or,  if  the 
tena/ut  doet  not  occupy  the  premites,  or,  if  he 
oeeufiee  only  a  part  thereof,  any  person  by  whom 
the  same,  or  any  part  thereof,  shall  be  then  actuctUy 
occupied  (the  same  words  which  are  in  the  1  &  2 
Yict.  c.  7i,  before  referred  to),  and  there  is  the 
same  provision  rendering  the  person  issuing  out 
the  warrant  liable  to  an  action  for  the  entry  and 
talcing  possession  if  he  had  not  lawful  right.  These 
sections  in  substance  re-enact  the  1  &  2  Vict. 
c.  74,  substituting  the  County  Court  for  two 
justices.  The  19  &  20  Vict.  c.  108,  is  an  Act  to 
amend  the  County  Courts  Act,  and  upon  it  the 
first  <rf  the  two  qnestions  in  the  present  case 
depends.  It  repeals  sects.  122, 123, 126,  and  127 
of  the  9  &  10  Vict.  c.  95,  retaining  sects.  124  and 
126.  Sect.  124  is  the  section  protecting  the  judge 
and  oBBcers  of  the  court,  and  sect.  125  protects  the 
landlord  in  respect  of  any  irregularity  or  infor- 
mality. Neither  of  these  .sections  has  any  bearing 
upon  the  present  question.  The  sections  Bubstituted 
in  the  present  Act  in  lien  of  the  repealed  seetions, 
are  the  50th  and  some  following  sections.  The 
50th  section  enacts  that  when  the  term  and 
interest  of  the  tenant  of  premises  under  a  certain 
rent  or  certain  value  shall  have  expired  or  been 
determined  by  a  notice  to  qnit,  and  sudi  tenant, 
or  any  person  holding  or  claiming  by,  through,  or 
tender  him,  shall  n^rleot  and  refuse  to  deliver  up 
possession,  the  landlord  may  enter  a  plaint,  at  his 
option,  either  against  the  tenant  or  against  the 
person  so  neglecting  or  refusing,  for  the  recovery 


of  the  premises,  and  thereupon  a  summons  shall 
issue  against  such  tenant  or  such  person  so  neglect- 
ing or  refusing,  and  upon  certain  proof  being  given 
the  judge  may  order  that  possession  of  the  premises 
be  given  by  the  defendant  to  the  plaintiff,  either 
forthwith,  or  npon  a  certain  day  ;  and  if  such  order 
be  not  obeyed,  "  the  registrar  shall,  at  the  instance 
of  the  plaintiff,  issue  a  warrant  authorising  and 
requiring  the  high  bailiff  to  give  possession  of  the 
premises  to  the  plaintiff."  The  provision  rendering 
the  plaintiff  or  landlord  liable  to  an  action  for  the 
entry  and  for  executing  the  warrant  is  not  re- 
enacted.  Now,  construing  this  section  with  the 
aid  of  the  light  thrown  upon  it  by  the  repealed 
sections,  it  Seems  to  me  that  the  Legislature  have» 
designedly  and  of  intention,  altered  the  proceed- 
ing^. The  former  statute  directed  that  the  pro- 
ceedings should  be  taken  against  the  person  in 
actual  possession,  and  no  person  could  be  lawfullj 
ejected  under  the  warrant,  except  a  person  in 
possession  named  in  the  proceeding.  But  the  pre- 
sent section  is  entirely  different ;  it  contemplates 
two  separate  persons,  the  tenant,  and  a  person  in 
possession,  claiming  by,  through,  or  under  him. 
This  was  the  relation  which  existed  between  Usher 
and  the  plaintiff.  Usher  was  the  ten&nt,  and  the 
plaintiff  was  a  person  in  possession  claiming 
under  him ;  and  the  60th  section  expressly  enacts 
that  the  landlord  may,  at  his  option,  enter  the 
plaint  either  against  the  one  or  the  other,  and  that 
thereupon  the  summons  may  issue  against  which- 
ever ot  these  persons  the  hindlord,  at  his  option, 
may  have  selected.  The  Legislature  probably 
contemplated  the  ordinary  case  of  a  small  holding 
occupied  by  a  sub-tenant,  perhaps  a  labourer, 
and  desired  to  relieve  the  landlord  from  the  ne- 
cessity of  proceeding  against  snch  a  person.  Tho 
argument  on  the  otuer  side  is  founded  upon  the 
alleged  injustice  of  turning  out  of  possession,  by 
process  of  law,  a  man  who  has  had  no  opportunity 
of  defending  himself,  and  being  heard  against  it. 
However  this  may  be,  it  seems  to  me  clear  that 
the  Legislature  has  so  enacted,  and  to  bold  other- 
wise would,  in  my  judgment,  defeat  the  enactment. 
The  sole  and  only  object  of  all  these  statutes  was, 
and  is,  to  evict  the  person  in  possession,  and  to 
nve  possession  to  the  landlord.  They  do  not  in 
the  least  interfere  with  or  affect  the  title,  or  con- 
clude anyone.  The  50th  section  in  distinct  words 
gives  the  landlord  the  option  of  proceeding  against 
the  tenant,  or  against  the  person  holding  by, 
through,  or  under  him,  and  if  he,  having  elected 
to  proceed  against  the  tenant,  cannot  under  tha 
warrant  eject  the  person  holding  possession  under 
such  tenant,  the  proceeding  is  absolutely  of  no 
avail  whatever.  It  seems  to  me  also  that  the  suc- 
ceeding sections  of  the  19  &  20  Vict.  c.  108,  tend 
to  show  that  the  above  is  the  true  construction  of 
the  50th  section.  The  51st  section  provides  for  a 
plaint  against  the  tenant  only.  The  52nd  section 
gives  a  remedy  to  obtain  possession  for  non-pay- 
ment of  rent.  The  plaint  there  is  ag^in  against 
the  tenant  only,  and  under  it,  by  the  express 
words  ot  the  section,  not  only  he,  but  all  persons 
claiming  by,  through,  or  under  him,  may  be  evicted, 
and  are  barred  from  aU  rdief  in  equity  or  other- 
wise. The  section  does,  l^  express  enactment,  the 
very  thing  which  it  is  allegped  on  behalf  of  tho 
^^mtiff  cannot  be  done  under  the  50th  section^ 
The  53rd  section  directs  what  shall  be  done  when 
the  summons  is  served  upon  ate  sub-tenant.  I 
am,  therefore,  of  c^mon  that,  inasmuch  as  all  pro- 
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ceedingg  against  the  tenant  Usher  were  perfectly 
regular,  it  was  lawful  for  the  bailiff  under  the 
warrant  to  erict  the  plaintiff  from  the  possession 
of  tlie  shed,  and  to  give  the  possession  of  it  to 
the  defendant,  and  consequently  that  no  action 
can  be  maintained  against  him,  or  anyone  assist- 
ing him  in  so  doing.  The  second  que.<<tion  is, 
whether  the  action  of  trespass  can -be  maintained 
again.st  the  defendant  for  continuing  in  ]>ossession 
after  the  execution  of  the  warrant,  and  I  am  clearly 
of  opinion  that  it  cannot.  No  entry  was  made  or 
attempted  to  be  made  by  the  plaintiff  on  the  shed 
after  the  wan-ant  was  executed,  but  merely  this 
action  of  trespass  brought.  It  is  common  learning 
that  to  maintain  trespass  to  real  property  the  plain- 
tiff  must  have  been  in  possession  at  the  time  the 
trespass  was  committed.  The  ght  of  the  action  is 
the  injury  to  the  possession,  and  the  plaintiff's 
having  the  title  merely  will  not  enable  him  to 
maintain  trespass.  (See  1  Chitty  on  Plead- 
ing, 7th  edit.,  194,  199;  Bulihcr  v.  Bittclier, 
7  B.  &  C.  399;  6  L.  J.  57,  K.  B.)  Mr.  Quain 
referred  to  the  old  proceedings  in  ejectment 
in  support  of  his  view,  but  they  m  fact  prove  "jhe 
contrary.  The  defendant  there  was  compelled  to 
admit  the  lease  to  John  Doe,  and  hin  entry  and 
subsequent  ouster,  for  the  very  purpose  of  satisfy- 
ing the  law  as  to  possession  in  an  action  of 
tre8)>ass ;  but  so  far  as  this  court  is  concerned  we 
are  concluded.  In  Clarke  v.  Cleghonie  in  this 
court  in  the  sittings  after  Hilary  Terra  1871 
we  acted,  and  decided  that  case,  upon  the  prin- 
ciple above  referred  to.  (a)  I  am  of  opinion  that 
this  action  cannot  be  maintained,  and  that,  if  the 
plaintiff  be  desirous  of  disputing  the  defendant's 
title  to  the  shed,  he  must  do  so  by  an  action  of 
ejectment.  The  majority  of  the  court  however 
being  of  a  contrary  opinion,  the  plaintiff's  rule  for 
a  new  trial  will  be  made  absolute. 

RtH«  absolute. 

Attorneys  for  the  plaintiff,  Wcstall  and  Roberts, 
7,  Leadeuhall-street,  E.G. ;  agents  for  Mosers, 
Arnold,  and  Moser,  Ambleside  and  Kendal. 

Attorney  for  the  defendant,  H.  S.  WiUett,  14, 
Gray'8-inn-square,W.C.;  agent  for  ij.  J^.  Thompson, 
Kendal  and  Windermere. 


^r 


May  30  and  31,  1871,  Jan.  17, 1872. 
HAaauoN  v.  Bank  or  Australasia. 

Bhip  and  shipping — General  average — Cost  of  pump- 
ing ship—Donkey  engitte  and  fuel. 

A  sailing  ship  sailed  from  MeWoume  to  London  with 
cargo  on  board.  The  ship  was  in  every  respect 
properly  manned  and  fitted  for  such  a  voyage, 
and  liad  on  board  a  sufficient  quantity  of  coals 
for  ail  (tnlinary  voyage  to  work  the  donkey  engine, 
tvith  u'h'ich  slie  was  fumislied,  and  by- means  of 
icliirh  she  was  ptunped  whenever  necessary. 

In  consejiwnce  of  the  uses  to  which  tlie  donkey 
engine  loot  applied,  the  number  of  the  crew  was 
ten  IcKs  titan  it  would  have  been  if  no  donkey 
engine  had  been  carried. 

Tltc  ship  having  encountered  a  eydone  sprang  a  leah, 
and  was  only  prevented  from  sinking  by  eonstoMt 
pumpiaij  with  the  donkey  engine. 

The  coal  having  been  much  reduced  in  eotisequence 

s)  The  caae  of  Clarice  T.  Cleyhome,  Mferred  to  by  the 
Baxon,  ia  not  reported  anywhere. 


of  the  excessive  pumping,  the  captain  was  obliged 
to  use  as  fuel  the  spare  spars  and  ship's  store*. 
Without  the  use  of  tlu:  donkey  engine  the  ship  could 

not  liave  continued  on  the  voyage. 
Held  (per  Kelly,  C.B.,  and  BramweU,  B.,  ditten- 
tiente  Martin  and  Cleatby,  B.),  tltal  the  value  of 
tlie   spars  and  ship's  stores  was  the  subject   of 
general  average,  and  thai  there  was  such  a  cer- 
tainty of  destruction  within  a  short  space  of  time, 
unless  prevented,  as  to  make  the  peril  imminent. 
Per  Martin  and  Gleasby,  BB.- — That  by  the  iemu 
of  the  contract  the  shipowner  was  boimd  to  ddirer 
the  cargo  safely ;  and  that  as  the  donkey  engi>ie 
was  provided  for  the  purpose  of  samng  the  sea- 
vierCs  wages,  tlie  owner  must  take  the  risk  of  any 
loss  caused  by  his  having  shipped  an  insufficient 
quantity   of  fuel;  and  also  tluU  tlie  ship  never 
was  in  such  imminent  peril  of  totalloss  as  to  fulfil 
the  requisites  of  a  case  of  general  average. 
This  was  an   action  brought  by  the  pluntiff  as 
owner  of  the  ship  Champion  of  tlie  Seas,  to  recover 
from  the  defendants  the  sum  of  95!  8».  lOd.,  as  a 
contribution  in  general  average  due  from  them  as 
owners  of  four  boxes  of  gold,  part  of  the  cargo 
of  the    ship,  on    her  voyage    from  Melboame  to 
London. 

The  defendants  pleaded  payment  into  coart  of 
the  sum  of  512.  6«.,  as  sufficient  to  cover  the  plain- 
tiff's claim,  and  on  this  plea  issue  was  joined. 

The  action  came  on  for  trial  at  the  sittings  at 
Nisi  Prins,  held  at  Guildhall  on  the  7th  Julv,  I8t>9, 
before  the  Lord  Chief  Baron  of  the  Exchequer, 
when  it  was  ordered  that  a  verdict  be  entered  for 
the  plaintiff  for  the  damages  in  the  declaration, 
subject  to  a  special  case. 

The  following  special  case  has  been  stated  under 
the  said  order : — 

1.  The  plaintiff  is  a  ship  owner,  and  was  in  the 
year  1868  owner  of  the  British  sailing  ship  Clutiii- 
pion  of  the  Seat,  of  1946  tons  registered  meaanre- 
ment. 

2.  The  defendants  are  bankers,  carrying  on 
business  at  Melbourne,  in  Australia,  and  also  in 
the  City  of  London. 

3.  In  Feb.  1868,  the  ship  was  at  Melbourne 
aforesaid,  bound  on  a  voyage  from  that  port  to 
Loudon. 

4.  The  defendants  shipped  four  boxesof  gold,tobe 
conveyed  by  her  to  London,  and  a  bill  of  bMliDg,  in 
the  usual  form,  dated  on  or  about  the  28th  Feb. 
1868,  was  signed  for  the  fonr  boxes  of  gold,  by 
Outridge,  the  master  of  the  ship,  for  the  voyage. 

5.  The  ship  sailed  from  Melbourne,  on  her  voyage, 
on  the  29th  Feb.  1868,  laden  with  a  very  valuable 
cargo  of  general  merchandise  and  specie,  being  in 
every  respect  properly  fitted  and  maimed  for  the 
voyage,  and  having  on  board  a  sufficient  quantity 
of  coals  for  an  ordinary  voyage. 

6.  The  ship  was  furnished  with  a  donkey  engine 
of  eight-horse  power.  It  was  adapted  for  loamug 
and  discharging  cargo,  for  hoisting  soils  and  tak- 
ing them  in,  and  for  pumping  the  ship.  It  was, 
according  to  the  evidence  of  the  captain,  equivalent 
for  the  purpose  of  working  the  ship  during  the 
Toyage  to  a  crew  of  ten  men,  and  haa  the  donkey 
engine  not  been  on  board,  the  vessel  would  have 
required  an  additional  crew  of  that  number. 

7.  From  the  saving  of  labour  and  the  reduction 
of  the  number  of  the  crew  effected  by  the  ose  of 
a  donkey  engine,  it  is  sometimes  called  a  steam 
crew. 

8.  It  is  usual  for  such  a  ship  as  the  Champion 


Digitized  by 


Google 


Fab.  24,  1872.] 

THE  LAW  TIMES   REPORTS. 

[Vol.  XXV.,  N.  S.-945 

Ex.] 

Habrison  v.  Bakk  op  Avstsalasu. 

[Ex. 

of  the  Seas,  on  the  voyage  from  Melbourne  to 
^England,  to  be  furnished  with  a  donkey  engine 
which  is  used  for  pumping  the  ship  when  necessary. 

9.  The  ship  sailed  from  Melbourne  on  the  29th 
Feb.  1868,  and  up  to  16th  March  experienced 
ordinary  weather,  and  whatever  pumping  was 
necessary  was  done  by  the  crew;  on  the  10th 
March  the  ship  encountered  a  severe  cyclone 
followed  by  very  bad  weather  which  caused  her  to 
strain  and  make  much  water.  The  water  in  the 
hold  at  times  increased  to  five  feet,  and  could  only 
be  kept  down  by  constant  pumping.  At  first  the 
pumpmg  was  done  bjr  the  engine  during  the  day 
and  by  the  crew  during  the  night,  but  it  after- 
wards became  necessary  to  keep  the  donkey  engine 
pumping  constantly.  With  the  donkey  engine 
the  pumps  were  got  to  suck  now  and  then. 

10.  There  was  no  sudden  emergency  rendered  the 
cutting  up  of  the  spars  and  wood,  but  it  would  have 
been  impossible  to  have  kept  the  ship  afloat  with 
the  crew  alone  without  working  the  donkey  engine. 
After  April  1st  the  weather  moderated,  but  the 
vessel  continued  to  leak ;  and  about  the  I6th  April 
the  supply  of  coals  was  reduced  to  about  one  and  a 
lialf  tons,  from  the  constant  working  of  the  engine. 
It  was  necessary  to  keep  the  engine  at  work,  and 
the  captain,  after  consultation  with  the  first  and 
second  officers  in  order  to  obtain  fuel,  directed  that 
some  spare  spars  and  wood,  which  was  part  of  the 
ship's  stores  and  not  intended  to  be  used  as  fuel, 
should  be  cut  up  to  use  with  the  coals. 

11.  Wood  alone  would  not  have  sufficed  to  get 
Tip  the  steam  necessary  to  work  the  engine,  and 
the  captain  acted  prudently  and  judiciously  for 
the  preservation  of  the  ship  and  cargo  in  obtain- 
ing fuel  by  cutting  up  the  spara  and  wood  to.  use 
with  the  coals. 

12.  The  fuel  so  procured  was  not  sufficient  to 
keep  the  engine  at  full  work;  and,  notwithstanding 
the  efforts  of  the  crew,  who  were  occasionally 
assisted  by  some  passengers  in  working  the  pump, 
the  water  in  the  hold  slowly  increased. 

13.  On  the  25th  April  it  was  discovered  that  a 
bolt  under  the  port  fire  channels,  and  6ft.  or  7ft. 
below  the  water,  had  been  started ;  whereupon  the 
master  of  the  said  ship  lowered  a  boat  and  stopped 
it  with  grease,  and  on  the  27th  caused  a  stage  to 
be  rigged,  and  by  means  of  wedges  and  plugs 
sncceeded  in  partially  stopping  the  leak. 

14  On  the  5th  May  tne  ship  fell  in  with  the 
barque  Peru,  and  obtained  from  her  thirtjr-three 
bags  of  coals.  With  this  supply  the  engme  was 
put  to  full  work,  and  the  water  in  the  hold  greatly 
reduced. 

15.  In  order  to  procure  a  further  supply  of  coals 
the  master  determined  to  run  into  the  p>ort  of 
Femambuco,  and  the  ship  anchored  at  Fernam- 
bnco  on  the  morning  of  the  16th  May. 

16.  The  ship  could  not  have  been  repaired  at  Per- 
nambuco,  and  the  captain,  having  obtained  a  large 
supply  of  coals,  viz.,  thirty  tons,  proceeded  on  the 
voyage.  The  captain  in  so  doin^  acted  prudently. 
The  ship  was  exposed  to  no  senous  risk  from  the 
water  she  made  while  there  was  sufficient  fuel  on 
board  to  work  the  donkey  engine. 

17.  The  vessel  continued  to  leak  during  the 
remainder  of  the  voyage,  and  it  was  necessary  to 
keep  the  engine  constantly  at  work  at  the  pump. 
When  she  arrived  in  the  Thames,  the  coals  had 
been  exhausted.  Without  the  aid  of  the  donkey 
engine  the  vessel  could  not  have  continued  the 
voyage. 


18.  The  ship  arrived  at  her  place  of  discharge  in 
the  docks  on  the  6th  July.  The  engine  broke  down 
while  she  was  coming  up  the  river.  The  imury 
to  the  engine  was  the  result  of  wear  and  tear  from 
the  constant  working  during  the  voyngo. 

The  court  is  to  be  at  liberty  to  draw  such  in- 
ferences of  facts  as  a  jury  ought  to  draw. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  cost  of  the  coals  purchased  from  the 
Pei-u,  and  at  Femambuco,  or  the  cutting  up  of  the 
spars  and  ship's  materials  for  fuel  for  the  donkey 
engine,  and  the  cost  of  the  repairs  of  the  donkey 
engine,  can  be  charged  to  general  average  and  re- 
covered from  the  defendants. 

If  the  court  is  of  opinion  in  the  affirmative,  the 
case  shall  be  referred  back  to  the  arbitrator  to 
ascertain  if  the  amount  paid  into  coui-t  is  or  is  not 
sufficient  to  cover  the  plaintiff's  claim  against  the 
defendants.  And  if  he  shall  find  that  such  sum 
is  not  sufficient,  then  judgment  shall  be  entered 
for  the  plaintiff  for  deficiency,  together  with  costs 
of  suit. 

n  the  court  shall  be  of  opinion  that  none  of  the 
said  items  can  be  charged  to  general  average,  then 
the  judgment  shall  be  entered  for  the  defendants, 
together  with  costs  of  suit. 

The  plaintiff's  points  for  argument  were :  First, 
that  the  cost  of  coals  purchased  from  the  Peru  and  at 
Pernambuco  were  general  average  expenses,  be- 
cause they  were  extraordinary  expenses  incurred 
for  the  preservation  of  the  ship  and  cargo ; 
secondly,  that  the  loss  incurred  by  cutting  up  the 
spars  and  the  ship's  material  for  fuel,  was  a  general 
average  loss,  because  it  was  a  sacrifice  voluntarily 
incurred  for  the  preservation  the  ship  and  cargo, 
and  rendered  necessary  by  extraordinary  perils ; 
thirdly,  that  the  cost  of  the  repairs  to  the  aonkey 
engine  constitute  a  general  average  expense,  be- 
cause the  damage  done  to  the  donkey  engine  was 
occasioned  by  the  employment  of  the  donkey 
engine  for  an  extraordinanr  purpose — for  the  pur- 
pose of  saving  the  ship  and  her  cargo. 

May  30  and  31. — H.  James  Q.C.  (with  him  was 
A.  Cohen),  for  the  plaintiff. — With  regard  to  the 
question  whether  the  cost  of  the  supply  of  fuel, 
whether  in  the  shape  of  extra  coal  or  spare  spars 
for  the  use  of  the  donkey  engine,  under  the  cir- 
cumstances stated  in  the  case,  be  or  be  not  the 
subject  of  "  general  average,"  so  as  to  be  or  not  to 
he  recoverable  in  the  present  action,  it  is  clear 
that  such  coal  and  spars  were  used  for  an  extra- 
ordinary purpose,  and  one  for  which  they  were  not 
originally  intended.  The  vessel  was  a  sailing 
vessel,  and  there  was  no  contract  of  affreight- 
ment by  which  the  donkey  engine  was  to  be  used 
for  the  purpose  of  navigating  her.  Having 
through  stress  of  weather  sprung  a  dangerous 
leak,  the  captain  was  bound,  m  order  to  keep  her 
afloat,  and  so  to  save  the  cargo,  to  work  the 
donkey  engine  in  pumping  out  the  water  she  made 
through  the  leak,  and  it  was  not  possible  to  do 
that  without  using  the  coal  in  the  first  instance, 
and  when  that  was  consumed,  and  no  more  was 
accessible,  then  having  recourse  to  the  spars.  It 
was  an  exceptional  case,  and  an  exceptional  use  of 
these  articles  for  the  joint  safety  of  both  ship 
and  cargo,  and  therefore  it  is  submitted  that  they 
came  clearly  within  the  definition  of  "  general 
average  "  expenses.  The  ship  here  was  thoroughly 
well  fitted  and  furnished  at  starting  on  her  voyage. 
The  tempest  she  encountered  was  "  an  act  of  God," 
which  no  master  could  contend  against.   The  obU- 
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gation  is  only  to  have  a  ship  suffioientlj  famished 
and  manned  with  a  crew  sumcient  to  enable  her  to 
meet,  and  to  be  navigrated  in,  weather  ordinarily  to 
be  expected.  There  is  no  authority  which 
says  tnat  the  peril  mnst  be  imminent  in  the 
sense  of  beine  immediate  in  point  of  time, 
bat  only  in  the  sense  of  being,  as  was  the 
case  here,  morallT  certain  in  point  of  effect. 
Had  the  ship  lost  ner  radder,  or  her  masts,  or,  as 
•he  did  do,  sprung  a  leak,  part  of  her  timber  might 
have  been  cnt  away  to  remedy  the  mischief,  and 
that  would  have  be«n  within  "  general  average." 
What  distinction,  then,  can  be  drawn  between  that 
case  and  the  present  F  It  is  only  necessary,  in  order 
to  found  a  claim  coming  within  "  general  average," 
tiiat  what  is  done  should  be  a  pradent  and  neces- 
sary action  in  order  to  avoid  the  certainty  of 
eventual  loss.  In  Amould  on  Insurance  (2nd  vol. 
p.  770,  3rd  edition),  the  two  classes  of  losses  which 
give  a  claim  to  "  general  average,"  are  thus  de- 
fined: fir^t,  those  which  arise  from  sacrifices  of 
part  of  the  ship  or  part  of  the '  cargo,  purposely 
made  in  order  to  save  the  whole  adventure  from 
perishing,  and,  secondly,  those  which  arise  out  of 
extraordniary  expenses  incurred  for  the  joint 
benefit  of  both  ship  and  cargo.  It  is  there  said 
that  "  if  any  part  of  the  ship  or  her  tackle  be  sacri- 
ficed or  cnt  up  for  the  rescue  of  the  common 
adventure,  and  applied  to  some  purpose  different 
from  its  ordinary  one,  the  loss  thence  arising 
is  a  general  average  loss."  (lb.  4th  edit.  p.  771.) 
The  plaintiff's  claim  seems  clearly  within  that 
definition.  Sacrifice  and  expenditure  are,  gene- 
rally speaking,  the  two  heads  of  general  average. 
(See  also  2  Phillips  on  Insurance  (American), 
5th  edit.  p.  61,  sects.  1270, 1271.)  If ,  as  is  clearly 
the  case,  the  "  hire  of  hands  to  pump  the  ship  "  be 
a  "  general  average"  claim  (2  Phillips  on  Insurance, 
sect  12iJ6,  and  Field  on  General  Average,  p.  76), 
what  possible  difference  can  there  be  between  that 
and  the  cost  of  pumping  the  ship  by  means  of  the 
donkey  engine  P  In  many  of  the  ca  es  cited  by 
Mr.  Arnould  there  was  no  immhttnt  peril,  and  yet 
the  expenses  claimed  were  held  to  oe  "  general 
average"  expenses.  [Martin,  B.  referred  to 
WUsoii  niui  atwHier  v.  The  Bank  of  Victoria  (16 
L.  T.  Rep.  X.  8.  9;  L.  K«p.  2  Q.  B.  203;  36  L.  J. 
89,  Q.  B.)]  That  case,  it  is  submitted,  is  really  in 
the  present  plaintiff's  favour.  There  was  no 
danger  there,  and  there  was  nothing  to  do  but  to 
bring  the  ship  home ;  she  had  been  driven  oat  of 
her  course,  and  to  avoid  the  loss  of  time  in  a  long 
sailing  voyage  the  captain  purchased  coals  to  work 
the  auxiliary  .screw,  and  that  was  held  not  to  be 
the  subject  of  "general  average."  The  whole 
judgment  there  tnmed  on  the  question  of  what 
was  the  cost  of  affraighlnient,  and  it  was  that  the 
ship  was  to  be  partly  worked  by  the  auxiliary 
screw.  Bnk  the  jadgnient  of  the  Court  of  Queen's 
Bench,  as  delivered  by  Blackburn,  J.  in  favourable 
to  the  present  pttiintijf's  view,  for  his  Lordship,  at 
the  conclusion  of  it,  expressly  says,  "  It  is  not  \ 
similin-  to  the  case  of  tho  master  hiring  extra 
luMili'  to  j>»»(y)  when  his  crew  are  unable  to 
keep  the  vessel  afloat,  or  any  other  expenditure 
which  is  not  only  extraordinary  in  its  nmonnt,  but 
is  incurred  tt>  prorure  gnuu;  mrviv»  exti-aonUtKiry 
in  Uh  nature."  That  is  precisely  the  present  case. 
If  hiring  :t  double  set  of  men  to  pump  the  ship 
be  "general  average,"  then  surely  working  the 
donkey  engine  a  donble  number  of  hoars  for  the 
like  purpose  is  also  "  general  average."    The 


finds  that  ten  men,  for  whom  the  donkey  fgigiiie 
was  an  equivalent,  could  not,  workii^  day  and 
night,  have  done  the  work  which  Uie  eogine  did, 
and  by  working  which  alone  both  ship  and  cargo 
were  preserved.  The  case  here  is  not  the  bringing 
to  bear  a  greater  amoont  of  power  of  the  sama 
kind  as,  e.^.  twenty  men  in  lien  of  ten,  bat  the 
extra  workmg  of  tho  donkey  engine  equalling  the 
work  of  twenty  extra  men.  The  plaintiff  was 
clearly  entitled  to  recover.  He  cited  also  and 
referred  to— 

Birkley  emd  otkert  r.  Pragrav*,  1  Bast  SSO; 

Meredith's  Bmerigon,  pp.  283,  478 ; 

Fothier,  vol.  ijpurt  2,  p.  421,  edit  1851 ; 

Bailf  on  Qeneral  Average,  pp.  15, 17. 

Chat.  PoUoek  Q.C.  {Lodge  with  him.)— Both  the 
case  of  Plumnier  v.  Wildman  (3  M.  A  S.  482) 
and  Birhley  v.  Prcsffrave  (1  East,  220)  have  hoen 
severely  commented  on.  Scarody  a  judgment  is 
given  in  which  they  are  not  mentioned  with  the 
greatest  dissatisfaction.  The  question  in  Birkleif 
V.  Preagrave  was  whether  an  action  would  lie  tor 
general  average.  Lord  Kenyon  there  says,  "  A  loss 
IS  incurred  which  the  law  directs  shall  be  borne  by 
certain  persons  in  their  several  proportions,  where 
a  loss  is  to  be  repaired  in  damages,  where  else  cut 
they  be  recovered  but  in  the  courts  of  oonunon  law  ?" 
And  wherever  the  law  gives  a  r^ht  generally  to 
demand  payment  of  anoth^,  it  raises  an  implied 
promise  in  that  person  to  pay.  All  ordinary  losses 
and  damage  sustained  by  the  ship  happening  inumt- 
diately  from  the  storm  or  perils  (x  the  sea  mart 
be  home  by  the  shipowner ;  but  all  those  articles 
which  were  mode  use  of  by  the  master  and  crew 
upon  the  porticnlar  emergency,  and  out  of  the 
usual  course,  for  the  benefit  of  the  whole  conoam, 
and  the  other  expenses  incurred,  must  be  pMd  pro- 
portionately by  the  defendant  as  general  average. 
[Clbasbt,  B. — Tlie  definition  of  general  average 
is  the  expense  incurred  for  the  whole  cargo.] 
In  Hnlliilt  and  others  v.  Wiffram  and  othen  {9 
C.  B.  5S0),  which  was  a  claun  to  contribution  for 
general  average,  where  a  part  of  the  cargo  had 
been  sold  to  defray  the  expenses  of  repairing 
the  ship  in  consequence  of  sea  perils,  Wilde 
C.J.,  says  at  page  602,  "Where  a  ship 
went  into  port  in  distress,  and  wunted  repao^,  it 
became  necessary  to  take  out  tho  cargo,  and,  there 
being  no  warehouses  at  hand,  it  was  necessary  to 
pnt  it  on  board  other  vessels.  Lord  Stowell  said 
that  as  the  unloading  of  the  goods  was  for  the 
common  benefit  of  all,  it  being  necessary  to  mi- 
load  the  ship  for  the  preservatioa  of  the  cargo  as 
well  as  for  its  own  repair,  the  expense  incurred  by 
it  must  be  considerod  as  general  average."  tt 
seems  to  result  from  these  decisions,  thai  if  a 
vessel  goes  into  port  in  oonseqnence  of  an  iofirT 
which  is  itself  the  subject  of  geuaral  average,  soca 
repairs  as  are  abaolntely  necessary  to  enable  her 
to  prosecute  her  voyage,  smd  the  ueressary  expense 
of  port^charge:),  wages,  and  provisions,  are  to  be 
considered  hs  general  average:  (Abbott  on  Ship- 
ping, p.  497.  In  tho  cnso  of  CUffm-d  v.  Mtuttmr 
(Mood.  A  M.  103),  the  captain  of  tlie  rinp 
was  takon  ill  with  several  of  his  crew  aft 
the  Mauritius.  He  sailed  on,  however,  and 
finding  himself  worse,  and  none  of  the  other 
officers  able  to  undertake  the  oommandof  the  sdMp 
to  Kugland,  he  started  iMck  to  tJie  Maaritius,  aod 
the  ship  was  lost.  Lord  Teaterden  said,  "  A  al^ 
certainly  is  not  fit  for  a  voyage  unless  ^e  sails 
with  a  competent  crew  —a  crew  competent  flsr  the 


Digitized  by 


Google 


Feb.  24, 1872.] 


THE  LAW  TIMES  REPORTS. 


[Vol.  XXV.,  N.  S.-947 


Ex.] 


Hasbuoit  v.  Bank  of  ArarRALASiA. 


[Ex. 


-voyage,  considering  its  length  and  the  circum- 


Btancea  nndor  which 
a  ship  be  said  to 
when,  in  the  event 
captain,  there  is  no 
perform  his.  duties  ?" 


it  is  undertaken.  Can 
bo  sufficiently  manned, 
of  any  accident  to  the 
one  else  on  board  to 
If  the  contention  of  the 
plaintiff  was  right  would  he  not  be  entitled  to  say, 
*"rhi8  voyage  is  longer  than  usual,  and  I  am  en- 
titled to  charge  the  extra  coals  consnmed  as 
general  average."  If  the  plaintiff  has  burnt  a 
more  expensive  fuel  by  not  taking  enough  of  the 
cheaper  material,  he  cannot  make  that  the  subject 
of  general  average.  He  cited  Wilson  v.  Bank  of 
Victoria  (L.  Kep.  2  Q.  B.  203  >  16  L.  T.  Eep. 
N.  8.  9). 

Cohen  in  reply. — The  burning  of  the  spare  being 
an  extraordinary  expenditure,  through  the  leak, 
was  the  subject  of  general  average.  There  must 
be  an  immediate  and  certain  danger  of  the  loss  of 
the  ship,  and  that  danger  was  present,  for  if  the 
ship  had  not  been  pumped  she  would  have  sank. 

Cur.  adv.  vult. 

The  oonrt  being  divided  in  opinion  the  following 
jadementB  were  delivered.  The  judgment  of 
'Kelly,  O.B.  and  Bramwell,  B.  being  dshvered  as 
foUows  by  Bbakwsll,  B.  : — It  seems  to  ns  this  is 
a  case  of  general  average.  The  ship  was  well 
foond,  seaworthy,  and  with  proper  quantity  of  coal 
for  the  donkey  engine.  She  sprung  a  leak,  and 
through  it  she  must,  if  the  donkey  eng^ine  ceaeed 
to  work,  have  foundered  in  a  few  days  or  hours, 
imlees  some  relief  not  to  be  foreseen  or  calculated 
on,  had  arrived.  The  arbitrator  finds  that  she  had 
coal  for  a  few  hours  only,  that  had  she  burned  her 
coal  wood  would  not  have  sufficed  to  keep  up  the 
fires,  but  that  by  combining  coal  and  wooa  the 
fires  coujd  be  kept  up  for  a  much  longer  time. 
Accordingly  the  captain  prudently  and  properly 
sacrificed  some  spare  spars,  and  saved  tne  ship 
and  cargo.  There  seems  to  us  here  all  the  ingre- 
dients of  a  case  of  general  average — perils  of  the 
seas — imminent,  certain  loss  in  a  short  time,  unless 
something  not  to  be  anticipated  sl^ould  intervene, 
and  a  sacrifice  of  the  property  of  one  for  the 
benefit  of  all.  Suppose  the  wood  hod  been 
cargo,  and  the  captain  had  burned  it,  wonld 
it  have  been  a  wrongful  act  in  the  captain  P 
would  not  the  owner  have  had  a  good  claim  for 
general  average  P  Would  not  the  captain  have 
failed  in  his  duty  unless  he  had  burned  these 
spars,  whether  the  property  of  his  owners,  or 
cargo  P  Suppose  the  aonkey  engine  had  been 
cargo,  and  nad  been  fitted  upon  the  springing 
of  the  leak,  and  the  wood  burned  as  now.  It  is 
said  the  danger  was  not  imminent;  that  there 
was  no  emergency.  We  think  there  was,  and  that 
a  certainty  of  destruction  within  a  short  time, 
unless  prevented,  is  an  emergency  and  imminent. 
Suppose  a  vessel  ran  for  shelter  into  a  river  where 
no  supplies  could  be  obtained ;  suppose  she  would 
have  to  stay  a  fortnight  unless  she  got  out  at  the 
then  spring  tides ;  suppKise  her  provisions  would 
fail  her  in  that  time;  suppose,  to  get  out,  she 
lightens  herself  by  throwing  some  heavy  cargo 
over,  would  not  that  be  a  case  of  emergency  and 
imminent  danger  P  We  think  it  would ;  and  that 
such  is  the  result  of  all  the  authorities  some 
of  which  may  now  be  briefly  considered.  A 
general  average  loss  has  been  defined  to  bo  "  a 
loss  arising  out  of  extraordinary  sacrifices  made,  or 
extraordinary  expenses  incurred,  for  the  joint 
benefit  of  ship  and  cargo."     See  per  Lawrence,  J., 


in  BirUey  r.  Fretvram  (1  East.  220,  228) ;  Wilsor^ 
V.  The  Banh  of  Victoria  (2  L.  Bep.  203,  Q.B.), 
cited  on  behalf  of  the  defendants,  only  shows  that 
whore  steam  power  is  substituted  for  sailing 
power,  which  from  injury  to  the  ship  had  been  ex- 
hausted, the  additional  expense  of  fuel  is  not  to  be 
deemed  an  extraordinary  expense  within  the  mean- 
ing of  the  role.  But  the  present  case  is  not  one 
of  substitution  at  all.  It  was  necessary,  in  order 
to  keep  the  ship  afloat,  that  additional  fuel  should 
be  found.  The  coals  on  board  by  themselves 
would  have  been  insufficient,  and,  to  feed  the  fires, 
a  number  of  spars,  the  property  of  the  owners 
part  of  the  ship's  stores,  were  cut  np  and  used  in 
addition  to  the  coals  as  fuel.  This  was,  we  think, 
an  extraordinary  sacrifice,  and  necessary,  as  may 
be  fairly  inferred  from  the  statement  in  the  case, 
to  save  the  ship  from  sinking.  In  principle,  this 
seems  to  be  within  the  case  of  Plummer  v. 
WOdman  (8  M.  &  S.  482),  where  part  of  th» 
i^SSioS  ^  t^B  ^hip  '^'^^  '^^  away,  and  the  ex- 
penses of  returning  to  port  to  repan:  the  dam<^, 
without  which  the  ship  could  not  have  proceeded 
on  her  voyage,  or  safely  kept  the  sea,  was  held  to 
be  the  subject  of  general  average.  This  case  is 
supposed  to  have  been  shaken  by  the  case  of 
Power  v.  WhitTttore,  shortly  aftwwards  decided, 
and  reported  in  4  M.  &  S.  141,  and  so  in  Hcdlett  r. 
Winram  (9  C.  B.  680),  where  a  part  of  the  cargo 
had  been  sold  to  raise  money  at  a  port  to  which 
the  ship  had  put  back  for  the  repair  of  damage 
incurreid  by  the  ordinary  perils  of  the  sea,  it  waa 
held  to  be  no  case  of  general  average ;  but  the  true 
principle,  as  applicable  to  all  these  cases,  is  well 
stated  in  Abbott  on  Shipping,  497,  referred  to  in 
9  C.  B.  603,  in  these  terms :  "  It  seems  to  result 
firom 'these  decisions,  that  if  a  vessel  goes  into  port 
in  consequence  of  an  injury,  which  is  itself  the 
subject  of  general  average,  such  repairs  as  are 
absolutely  necessary  to  enable  h^  to  prosecute  her 
voyage,  and  the  necessary  expenses  of  port  charges, 
wages,  and  provisions  during  the  stay,  are  to  bo 
considered  as  genend  average,  but  if  the  damage 
was  incurred  by  mere  violence  of  wind  and  wea- 
ther, without  sacrifice  on  the  part  of  the  owners 
for  the  benefit  of  all  concerned,  it  falls  with  the 
expenses  consequent  upon  it  within  the  contract 
of  the  shipowner  to  keep  his  vessel  tight,  staunch 
and  strong  during  the  voyage  for  which  she  is 
hired."  And  the  later  case  of  Kemp  v.  HaUiday, 
in  the  Exchequer  Chamber  (L.  Bep.  1,  Q.  B.  520),  is 
in  strict  conformity  to  the  doctrine  thus  laid  down 
by  Lord  Tenterden.  Upon  these  grounds  we  are 
of  opinion  that,  08  regards  the  spars  cut  np  and 
the  ship's  materials  used  for  fuel,  this  is  a  case  of 
general  average ;  but  not  so  the  cost  of  the  coals 
obt&ined  from  the  Peru,  or  purchased  at  Pemam- 
buco,  or  of  the  repairs  of  the  donkey  engine. 
Upon  this  point,  therefore,  we  think  the  plaintiff 
entitled  to  the  judgment  of  the  court,  and  that  the 
case  must  be  refeiTed  back  to  the  arbitrator. 

Maktin,  B. — This  is  an  action  in  which  the  ques- 
tion is  whether  the  plaintiff  is  entitled  to  recover  a 
sum  of  about  40f.  for  general  average ;  and  although 
the  amount  in  dispute  is  not  large,  the  question  in- 
volved a  matter  of  very  great  importance  to  the  mer- 
cantile shipping  interest  of  this  country.  The  facts 
have  been  stated  by  on  arbitrator  in  a  special  case. 
The  first  four  paragraphs  state  that  the  plaintiff  is 
the  owner  of  a  ship  called  the  Ckammmi  of  the 
Seas,  which,  in  Feb.  1863,  was  at  Melbourne, 
bound  on  a  voyage  to  London,  and  that  the  defen- 
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dants  shipped  on  board  four  boxes  of  gold,  for 
which  the  master  signed  the  ordinary  bill  of 
lading.  The  bill  of  lading  is  not  set  out,  but  it 
wonld  state  that  the  defendants  had  shipped  on 
board  the  four  boxes  of  gold,  to  be  carried  from 
Melbourne  to  London,  and  there  delivered  to  the 
consignee  upon  payment  of  a  certain  ascertained 
sum  for  freight,  unless  prevented  by  the  perils 
mentioned  in  the  bill  of  lading.  This  is  the  only 
contract  between  the  plaintiff  and  defendants, 
mid  it  is  clear  that  if  the  Cltampion  of  ths 
Seat  was  the  veriest  bulk  which  ever  sailed, 
and  if  she  departed  from  Melbourne  only  half 
manned  and  utterly  unseaworthy,  nevertheless 
if  she  had  arrived  in  London,  and  the  four  boxes 
of  gold  had  been  there  delivered  to  the  consignee 
the  plaintiff  would  have  performed  his  contract, 
and  would  be  entitled  to  his  freight.  The  defen- 
dants would  have  no  legal  ground  of  complaint 
that  the  ship  was  half  rotten ;  that  she  was  half 
manned ;  that  instead  of  sailors  she  had  a  donkey 
engine,  and  a  quantity  of  fuel  utterly  insufficient 
to  work  it  for  the  voyage.  The  answer  of  the  ship- 
owners would  be  "  Your  four  boxes  of  gold  have 
been  safely  delivered  to  yon  in  London.  I  have 
performed  my  contract.  The  manner  in  which  I 
nave  performed  it  is  my  business,  not  yours."  The 
next  question  in  the  present  case  is  whether  the 
shipper  (the  merchant)  is  bound  by  law  to  pay 
to  tne  shipowner  for  the  performance  of  the 
services  contracted  in  the  bill  of  lading  a  sum  of 
money  beyond  that  stipulated  for  in  the  written 
contract  between  the  parties.  The  facta  upon 
which  he  relied  to  entitle  him  to  the  additional 
payment  are  the  following,  and  are  contained  in 
paragraphs  5-14,  inclusive,  of  the  special  case.  On 
the  29th  Feb.  ISiSS,  the  ship  sailed  from  Melbourne 
with  a  valuable  cargo  in  every  respect  fitted  and 
manned,  and  having  on  board  a  sufficient  quantity 
of  coal  for  an  ordinary  voyage,  she  had  a  donkey 
steam  engine  of  8-horse  power  adapted,  amongst 
other  purposes,  for  pumping  the  ship.  It  was 
equivalent  to  a  crew  of  ten  additional  men, 
and,  had  it  not  been  on  board  ten  additional  sea- 
men would  have  been  required,  and  it  is  usual  for 
such  a  ship  to  have  such  an  engine.  Up  to  the 
16th  March  the  ship  experieneed  ordinary  weather, 
bui  upon  that  day  a  severe  cyclone,  followed  by 
very  bad  weather,  which  caused  her  to  strain  and 
make  much  water,  which  could  only  be  kept  down 
by  constant  pumping,  and  at  times  it  was  necessary 
to  keep  the  domcey  ensfine  constantly  pumping. 
After  1st  April  the  weather  moderated,  but  the 
ship  continued  to  leak,  and  on  the  10th  April  the 
coal  was  reduced  to  about  a  ton  and  a  half.  It  was 
necessary  to  keep  the  engine  at  work,  and  in  order 
to  obtain  fuel  the  captain  directed  that  some  sptare 
spars  and  wood,  wnich  was  part  of  the  ship's 
stores,  and  not  intended  to  be  used  as  fuel,  should 
be  cut  np  to  use  with  the  coals.  The  arbitrator 
found  that  the  captain  acted  prudently  and  judici- 
ously for  the  preservation  of  the  ship  and  cargo, 
by  cutting  up  the  spars  and  wood  t«  use  with  tne 
coal.  There  was  no  immediate  emergency  which 
rendered  the  cutting  up  the  spars  and  wood  neoes- 
sary,  but  it  would  have  been  impossible  to  have  kept 
the  ship  afloat  with  the  crew  alone  without  working 
the  donkeyengine.  The  first  claim  made  against  the 
defendants  is  to  contribute  to  pay  the  plaintiff  the 
Talne  of  his  spars  and  wood.  On  the  25th  it  was 
discovered  that  a  bolt  had  8tart«d,  and  on  the  27th 
the  leak  consequent  upon  it  was  partially  stopped. 


On  the  5th  May  the  ship  fell  in  with  a  barque, 
the  Peru,  at  sea,  and  33  bags  of  coal  were  boaght 
from  the  master ;  and  with  them  the  engine  was 
put  to  full  work,  and  the  water  in  the  bold  greatly- 
reduced.  Contribution  to  the  price  of  this  coal 
was  the  second  claim  against  the  defendants. 
There  was  a  third  claim  which  was  abandoned. 
The  result  of  the  voyage  was  that  the  ship  having 
put  into  Pernambuco  arrived  in  London,  and  the 
four  boxes  of  gold  were  safely  delivered  to  the 
consignee,  and  the  question  is  whether  either  of 
the  above  claims  are  general  average,  and  I  am  of 
opinion  that  neither  of  them  are.  It  seems  in 
reason  highly  unjust  that  the  merchants  should  be 
called  upon  to  pay  the  two  sums  claimed.  He  had 
contracted  with  the  shipowner  to  pay  him  a  certain 
sum  for  the  conveyance  of  his  four  boxes  of  |^ld 
from  Melbourne  to  London.  The  shipowner 
was  to  provide  the  ship  and  seamen  to  perform 
the  service,  and  he  thought  fit,  instead  of  hiring 
ten  additional  seamen,  to  have  a  steam  engine 
which  in  order  to  its  being  of  any  use  nec^sarily 
required  fuel;  he  did  provide  at  Melbourne 
what  ho  reasonably  deemed  sufficient,  bnt  it 
turned  out  he  was  in  error,  and  that  the  supply 
was  not  sufficient.  How  in  reason  does  this  relieve 
him  from  the  obligation  of  doing  his  best  to 
remedy  the  short  supply,  and  cast  upon  the  mer- 
chant the  obligation  of  contributing  to  the  loss  and 
expense  which  he  incurred  in  consequence.  There 
is  no  doubt,  however,  that  long  continued  custom 
has  created  the  claim  called  general  average.  This 
subject  is  treated  of  in  the  first  chapter  of  the  6th 
part  of  Abbott  on  Shipping,  Hth  edit.  521.  It 
IS  said  by  Lord  Tenterden  to  be  founded  upon  the 
lex  rhodia  de  jacta,  or  in  other  words,  the  law 
of  jettison,  which  is,  "  if  for  the  sake  of  lightening 
the  ship  a  jettison  (jactus)  is  made  of  merchandise, 
that  wnich  is  sacrificed  for  all  should  be  made 
good  by  the  constitution  of  ^1."  His  Lordship 
comments  upon  it,  and  proceeds  to  state  its  true 
principle — that  it  must  be  a  voluntary  sacrifice  for 
the  good  of  all,  and  made  at  a  moment  of  immi- 
nent danger,  which  he  instances  by  the  ship  being 
in  danger  of  perishing  by  a  hurricane  or  by  the 
quantity  of  water  that  may  have  found  its  way  into 
it,  or  by  labouring  upon  a  rock  or  a  shallow  upon 
which  it  may  have  been  driven  by  a  tempest,  or 
when  a  pirate  or  enemy  pursues,  gains  ground,  and 
is  ready  to  overtake,  the  loss  arising  from  throwing 
merchandise  overboard,  under  such  circumstances, 
is  to  be  made  good  in  general  avera^.  He  thai 
proceeds  to  discuss  cases  in  which,  m  analogy  to 
the  law  of  jettison,  general  average  has  Men 
allowed,  and,  as  it  seems  to  me,  is  rather  disposed 
to  think  they  have  gone  too  far,  for  the  subject  is 
discussed  at  great  length  by  the  learned  editor,  in 
the  note,  and  I  think  he  has,  at  the  conclusion  of 
note  n,  p.  537,  exprersed  the  true  rule,  viz.,  that 
to  make  expenses  incurred  by  the  shipowner 
general  average,  they  must  be  expenses  voluntarily 
and  snocessfully  incurred,  or  the  necessary  conse- 
quence of  a  resolution  voluntarily  and  successfully 
taken  by  a  person  in  charge  of  a  sea  adventure  for 
the  safety  of  life,  ship  and  cargo,  under  the 
pressure  of  a  danger  of  total  loss  or  destruction 
imminent  and  common  to  them.  In  my  opinion, 
in  the  present  case,  there  was  no  imminent  danger 
of  total  loss  when  the  spars  and  wood  were  ont  up 
and  burnt.  The  weather  had  moderated  for  the 
ten  days  previous ;  there  was  a  ton  and  a  half  of 
coal  remaming,  which  it  was  proper  to  husband. 
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and  the  spars  and  'vrood  were  used  to  bam 
Trith  the  ooal ;  there  coald  clearly  have  been 
no  jettison  at  the  time,  and,  in  my  opinion,  the 
shipowner  must  bear  the  loss  of  bis  timber  being 
made  use  of  to  aid  in  making  up  for  the  deficient 
coal.  For  the  same  reason  I  think  the  price  of  the 
ooal  bought  on  the  5tb  May  is  not  general  average, 
and  must  be  borne  by  the  shipowner.  In  my 
opinion  there  was  no  present  immediate  perd 
imminent.    The  cases  relied  on  ou  behalf  of  the 

?laintiff  were  Birldeyy.  Preegrave  (1  East,  220,  and 
'lummer  v.  WHdman  (3  M.  <K  S.  482.)  These  cases 
were  said  by  the  learned  counsel  for  the  defendants 
to  be,  although  perhaps  apparently  in  favour  of 
the  plaintiff,  yet  in  reality  not  so,  and  he  relied 
upon  Powell  v.  Whitmore  (4  M.  &  S.  Ul),  HaUett 
V.  Wigram  (9  C.  B.  580),  and  WiUon  v.  Bank  of 
Victoria  (L.  Rep.  2  Q.  B.  204.)  In  my  opinion  the 
two  cases  last  mentioned  were  correctly  decided, 
and  are  accurate  exponents  of  the  law.  In  addition 
to  these  cases  I  believe  every  text-book  expression 
and  dictum  of  French,  German,  American  and 
English  authorities  which  exist  were  cited,  and  in 
Mr.  Arnould's  book  it  is  said  that  where  a  rudder 
had  been  carried  away,  and  a  spare  spar  was  out 
up  to  make  one,  it  was  decided  to  be  general 
averse.  The  circumstances  of  the  case  are  not 
stated.  I  think  the  question  in  the  present  case 
is  ^one  of  fact,  and  that  the  case  does  not  show 
that  at  the  time  when  the  spars  and  wood  were 
cut  up  to  add  to  the  coal,  or  at  the  time  when  the 
coal  was  bought  from  the  baraue,  there  was  such 
imminent  danger  of  the  ship  s  sinking  that  the 
loss  and  expenses  incurred  by  the  shipowner  ou^ht 
to  be  contributed  to  by  the  merchant.  I  thmk 
that  in  reason  and  in  accordance  with  his  contract 
he  ought  to  bear  the  loss  and  expense  himself. 

Cleasbt,  B. — I  have  read  the  judgment  which 
my  brother  Martin  has  written,  and  I  agree  in 
that  judgment.  I  will  only  add  two  remarks,  first, 
I  think  the  statement  in  the  case  does  not  afford 
BufScient  materials  for  the  conclusion  that  any 
sacrifice  was  made  at  a  time  of  imminent  danger. 
The  captain  would  not  have  been  justified  in 
making  a  jettison  of  a  portion  of  the  cargo  to 
diminish  the  leak,  and  so  lessen  the  necessity  for 
continuous  use  of  the  donkey.  It  was  a  proper 
and  prudent  thing  in  the  captain  to  guard  against 
the  supply  of  fuel  failing,  and  the  possibility  of  his 
being  unable  to  get  a  further  supply  in  time.  But 
this  prudence  is  not  sufficient  to  justify  a  jettison 
or  any  other  sacrifice  so  as  to  lay  a  foundation  for 

general  average.  It  does  not  appear  upon  the  case 
ow  long  the  coal  would  have  lasted  after  the  10th 
April,  when  the  captain  began  to  use  the  spars, 
nor  how  much  remamed  at  the  time  when  the  msh 
supply  was  obtained ;  but  \M  does  appear  the  spars 
were  only  used  to  eke  out  the  coal,  and  that  they 
lasted  from  the  10th  April  to  the  5th  May.  The 
danger  in  reality  is  not  of  going  to  the  bottom  if 
nothing  is  done,  bat  the  improbability  of  meeting 
with  a  supply  of  fuel  during  the  interval  while  the 
existing  fuel  is  being  consumed ;  and  it  appears 
to  me  that  this  not  only  is  insufficient  to  establish 
such  a  case  of  imminent  peril  as  is  necessary  to 
forward  a  claim  for  general  average,  but  negatives 
it.  The  other  remark  is  that  some  difficulty  is 
created  in  this  case  by  referring  to  American 
aathorities  on  this  subject,  and  Stevens  on  Average, 
and  other  works  of  a  similar  nature.  The  law  in 
America  does  not  in  all  respects  agree  with  onrs 
on   the   subject  of  general  average   (as  will  be 


pointed  oat  shortly),  and  the  other  works  re- 
ferred to  do  not,  in  my  opinion,  correctly 
state  the  English  law  on  the  subject.  We 
were  pressed  with  many  authorities  to  show 
the  imminency  of  danger  was  not  necessary  to 
make  the  expenses  incurred  by  ti  vessel  in  going 
into  port  to  repair  a  subject  of  general  average. 
It  is  undoubted  that  when  some  sacrifice  has  been 
made  (for  example,  cutting  away  masts,  Ac),  the 
expenses  consequent  upon  going  into  port  after 
the  dan^r  is  over  to  repair  this  loss  is,  in  England, 
the  subject  of  general  avert^ ;  because  going 
into  port,  though  there  is  no  imminent  danger  at 
the  time,  yet  being  rendered  necessary  by  the 
sacrifice  made  in  imminent  danger,  stands  upon 
the  same  footing  as  the  sacrifice  itself.  But  the 
expense  attending  the  going  into  port  to  repair 
sea  damage  caused  by  a  storm  when  no  sacrifice  has 
been  voluntarily  made  do  not,  it  is  submitted,  form 
items  of  general  average  according  to  English  law, 
although  they  are  regarded  as  doing  so  in  America. 
See  Kent's  Commentaries,  vol.  3,  p.  329,  and  note  at 
the  end.  The  distinction  is  clearly  pointed  out  in  the 
judgment  in  Powell  v.  Whiiinore  (4  M  &  S.  148). 
The  case  of  Plwnmer  v.  Wildman  (3  M.  &  S.  482), 
relied  upon  hj  the  plaintiff,  might  appear  to 
countenance  the  opinion  that  the  expense  conse- 
quent upon  putting  into  port  to  repair  sea  damage 
for  the  benefit  of  all  went  into  general  average, 
but  that  case  must  always  be  taken  with  the 
explanation  given  by  Lord  EUenborough  in  Powell 
V.  Whilmore  (4  M.  &  S.  141)  the  following  year. 
He  was  the  judge  who  presided  when  both  cases 
were  decided,  and  in  the  latter  case  he  points  out 
that  in  Plummer  v.  Wildman  the  master  had  cast 
away  the  rigging  in  order  to  preserve  the  ship, 
and  afterwards  put  into  port  to  repair  that  which 
he  voluntarily  sacrificed  for  the  benefit  of  all.  Now, 
according  to  paragraph  6,  the  donkey  engine  and 
ooals  were  a  part  of  the  r^ular  equipment  of  the  shipl 
and  used  for  loading  and  unloading  cargo,  hoisting 
sails  and  taking  them  in,  and  pumping  the  ship. 
If  then,  from  the  unexpected  length  of  the  voyage 
and  tempestuous  weather,  causing  the  vessel  to 
strain  and  leak,  and  so  making  pumping  indis- 
pensable for  the  safety  of  the  ship,  the  supply  of 
coals  mn  short,  aud  the  ship  made  for  the  nearest 
coal  depot  to  provide  a  farther  supply,  without 
which  the  voyage  could  not  be  prosecuted  with 
safety ;  could  the  expense  of  providing  this 
further  supply  go  into  general  average  ?  would  it 
not  fall  upon  the  owners  as  p.art  of  tTio  necessarv 
expenses  of  navigating  the  shipp  Or,  again,  if 
from  excessive  use  in  any  of  the  purposes  forwhioh 
the  donkey  engine  was  used  it  broke  down,  and  it 
was  necessary  to  go  into  port  to  repair  it,  would 
the  expense  of  going  into  port  fall  into  general 
average  ?  In  those  States  in  America  in  which  it  ■ 
has  been  held  that  the  expenses  of  going  into  port 
to  repair  damage  from  tempest,  this  might  be  so, 
but  it  is  sabmitted  it  would  not  be  so  here. 
Or  suppose  that  there  were  no  means  of  repairing 
the  damage  to  the  engine  in  the  case  last  put,  and 
therefore,  instead  of  the  engine  and  coals  the 
captain  ships  an  equivalent  crew  of  ten  men  (see 
paragraph  6),  could  this  expense  go  into  general 
average?  It  is  hardly  necessary  to  point  out  the 
distinction  between  the  several  cases  last  put  and 
a  case  put  in  the  argument,  viz.,  that  if  a  vessel 
with  a  full  and  complete  crew  was  unable  to  keep 
down  a  leak,  so  that  if  nothing  further  was  done 
the  ship  wonld  go  to  the  bottom,  then  the  expense  ■ 
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of  Bending  ashore  and  fitting  additional  hands,  or 
it  msj  be  a  donkey  engine  to  keep  down  the  leak 
woald  go  into  general  aTemge.  in  that  case  the 
emergfTnoy  was  nrg^nt  and  imminent,  and  the 
•mcrgcnry  was  not  cnnsed  by  liavinq;  coals  on 
bocutl,  which  are  consunitil  by  being  used  instead 
of »  crew  which  is  not  so  coDsumed. 

The  Conrt  being  divided  in  opinion,  Cleasby,  B., 
withdrew  his  jadgment. 

JucUrmrnt  for  the ^^ainfiff. 

Attorneys  for  plaintiff,  Westall  and  R4>berti,  7, 
Leadenhall-street,  E.G. 

Attorneys  for    defendant,  WalUmt,  Buhh,    and 
Wallon,  80,  Great  Wincheater-street. 


OOOST  OV  7BOBATB. 

Bcpoited  hj  W.  LsreBRXB.  £•«■•  B»rflit»»Hrt-Iaw. 

Jan.  16  and  23. 

(Before  Lord  Pexuxcb.) 

In  the  Goods  of  BrsiiT. 

WtU  —  8oU    turoiving   exeeulor  ttb$erU  froa^  the 
country  —  AdminUtraiion  to  retiduary  limited 
legaiee—'SS  Geo.  3.  e.  87—21  ^  22  Vict.  e.  95, ».  18. 
A  ie$lalor  by  her  will  nominated  three  executors. 
One  renounced ;  and  of  the  two  who  proved  one 
died,  and  the  other  had  left  thi«  eotmlry  under 
eimimstancet  which  made  it  improbable  that  he 
would  ever  return. 
Repretentation  of  the  teelaior  being  required  for  the 
puirpoiet  of  a  Chancery  tuit,  a  grant  of  adminie- 
tration  limited  to  appearance  in  the  fuit,  was 
■made  to  one  of  the  retidnary  legatee*  under  the 
38  Geo.  3,  e.  87,  and  21  .J-  22  Vict.  e.  96,  ».  18. 
The  court  will  only  exercise  the  powers  conferred  by 
these  statutes,  where  there  is  a  Chancery  suit,  or 
where  there  is  a  distinct  sum  set  aside  applicable 
to  the  claim, 
Thomas  Buddy,  late  of  Chobhani,  in  the  connty  of 
Surrey,  died  13th  Oct.  1852,  leaving  a  will  bearing 
date  8th  July  1844,  whereof  he  nominated  Thomas 
Hudson,   Bichard    Bowland,  and    Mary    Baddy, 
his  wife,  executors  and  executrix.    Bichard  Bow- 
land  renounced  probate,  and  the  will  was  duly 
proved  by  the  said  Mary  Bnddy  and  Thomas 
Hudson. 

Mary  Baddy  died  16th  Dec.  1859,  leaving  a  will, 
whereof  she  appointed  William  Bowland  and 
Thomae  Medhurst  executors,  who  duly  proved  it. 
Thomas  Hudson  left  this  country  in  the  year  1855 
vmder  circumstances  which  made  it  improbable 
that  he  ever  wonld  return,  and  he  had  since  been 
adjudicated  a  bankrupt  and  had  not  surrendered. 

Part  of  the  personal  estate  of  the  said  Thomas 
Buddy  consi&ted  of  an  interest  in  the  residuary 
personal  estate  of  James  Ruddy,  late  of  Ashbridge, 
in  the  county  of  Herts,  who  died  on  2nd  March 
1844,  and  the  tenant  for  life  of  the  said  personal 
estate  having  died  in  Jan.  1871,  a  suit  in  Chancery 
was  instituted  for  the  administration  of  it.  It  be- 
came necessary  for  the  purposes  of  the  suit  that  a 
personal  representative,  other  than  Thomas  Hud- 
son, should  bo  appointed  of  Thomas  Buddy. 

Bearle  moved  for  a  grant  of  administration  of 
the  personal  estate  and  effects  of  the  suid  Thomas 
Baddy  with  the  will  annexed,  to  Mary  Bapley,  one 
of  the  residuary  legatees  named  in  his  will :  (28 
Goo.  3,  c.  87;  21  4  22  Yict.  c.  !>.';,  s.  18.)  He  re- 
ferred to — 


In  (he  Goods  cfCoaieT,i  9m.  *  IV.  4M: 
/» tht  Goods  of  Cooprr,  1 8».  ft  Tr.  6& 

The  motion  was  adjourned  in  order  that  a  ropy 
of  the  will  might  be  brought  into  covrt.  and  it  «a« 
renewed  on  the  next  motion  day. 

Lord  Pju(7.a]>cz. — Since  this  motioD  was  Jirat 
before  me  I  b*ve  considered  this  qaestion,amdI  have 
come  to  the  conclusion  that  the  canscmction  wfaicii 
I  originaUy  felt  inclined  to  place  upon  the  statute  ia 
not  the  correct  one.  It  is  true  that  the  words  cl  the 
■tatnte  are  "  that  where,  at  the  expirau<Hi  of  t  wi^re 
calendar  months  from  the  death  of  any  testator,  3 
the  ezeentor  or  execators  to  whom  probate  of  tJk» 
will  shall  ha^e  been  granted,  are  or  is  then  tesidiiig 
out  of  the  jnrisdiction  of  His  Majesty's  oooxts  of 
law  and  equity,  it  shall  be  lawful  its  tbe  eccle- 
siastical court  which  hath  granted  probate  of 
such  will,  upon  the  application  ol  any  creditar, 
next  of  Idn,  or  legatee,  groonded  <m  affidavit  here- 
inafter mentioned,  to  grant  such  apeaai  -'^'-"""^ 
tratimi  aa  hereinafter  also  is  menttoned,"  Ac  Bat 
it  has  beeo  pointed  oat  to  me  that  it  would  limii 
the  operation  of  the  statute,  and  would  hardly 
waA  out  the  beneficial  parposes  for  which  it  was 
passed,  if  I  were  to  say  that  the  aroiliratifi  ooold 
only  be  made  precisely  at  the  end  of  tbe  twelve 
calendar  months.  I  find,  too,  that  the  aCBdarit 
required  is  in  this  form : — A.  B.  swears  "  that  a 
certain  sum  of  money  is  dne  to  him,  and  that 
C.  D.,  the  only  executor  capable  of  acting,  and  to 
whom  probate  has  been  granted,  hath  departed 
this  kingdom,  and  is  now  out  of  the  jarisaiction 
<d  His  Majesty's  courts  of  law  and  equity." 
So  that  reading  the  words  of  the  statute  side  W 
side  with  the  declaration  which  it  provides,  i^ 
that  is  required  seems  to  be  that  the  executor 
should  be  out  of  the  jmrisdiction  at  the  time  the 
application  ia  made.  Following  that  oat,  there 
is  a  further  section  which  indicates  the  fmn  at 
administration,  which  is  set  out  ai,  length.  That 
form  is  in  these  terms :  "  Whereas  it  has  been 
alleged  that  A.  B.,  whilst  living,  and  of  sound 
mind,  memory,  and  understanding,  did  make  and 
duly  execute  his  last  will  and  testament,  and  did 
thereby  nominate,  constitute,  and  appoint  C.  D., 
his  executors  or  sole  executor,  who  in  the  month 
of  proved  the  said  will  by  the  aatbmity 

of  the  said  court,  and  now  re^ea  (or  reside) 
out  of  the  jurisdiction  of  His  Ibjesty'e  coorts 
of  law  and  equity,"  &c  Therefore  the  affidavity 
the  form  of  administratinn,  and  the  words  et 
the    statute,    all    point    to  residence  ont  of  the 

i'urisdiction  at  the  time  the  applioatiaoa  is  mde. 
i  seems  to  me,  therefore,  that  tbe  court  ought 
to  understand  the  words  "  at  the  expiration " 
as  "  at  or  after."  Here  the  appliouit  is  re- 
siduary legatee,  and  not  having  tbe  details  of 
the  estate  before  it,  the  court  cannot  know 
whether  there  is  anything  coming  to  her  or  not. 
It  has  never  been  in  possessioB  of  the  ext^it  to 
which  the  executor  has  administered  the  estate, 
and  the  Court  therefore  will  not  make  a  gmtt 
enabling  her  to  lay  her  hands  <m  any  sum  of 
money  which  may  be  forthcoming.  The  object  of 
the  Act  was  to  enable  any  po-son  who  had  a  claim 
upon  a  deceased's  estate,  as  a  creditor,  or  a  legatee, 
to  obtain  the  fruits  of  thsit  claim  from  any  assets 
applicable  to  it,  and  the  way  of  working  that  oat 
was  to  say  practically  that  the  applioant  sfaeold 
have  a  grant  to  enable  him  to  sue  -in  tbe  Ooort 
of  Chancery.  In  the  case  of  a  residnary  legatee 
the  only  grant  would  be  to  enable  the  party  to 
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carry  on  the  suit.  The  subsequent  statute  (21 
&  22  Vict,  c.  95)  which  enlarges  the  Act  of 
Geo.  3,  provides  in  one  of  the  sections  that  the 
power  shall  apply  to  all  executors  residing  out 
of  the  jurisdiction,  "  whether  it  be  or  be  not 
intended  to  institute  proceedings  in  the  Court 
of  Chancery ; "  bnt  as  at  present  advised 
I  think  the  court  ought  not  to  exercise 
the  power  where  there  has  been  no  Chan- 
cery suit,  or  no  means  of  ascertaining  how  far 
there  are  any  funds  applicable  to  the  claiin  which 
is  advanced.  Where  there  is  a  distinct  sum  set 
aside  to  be  paid  to  the  applicant,  the  court  will 
make  a  grant  without  a  Chancery  suit,  bnt  where 
there  is  no  distinct  sum  coming  to  the  applicant, 
the  only  grant  the  court  can  make  is  a  grant 
limited  to  the  powor  of  becoming  a  party  to  an 
administration  suit,  and  to  obtain  whatever  the 
Court  of  Chancery  may  decide  is  due.  In  this 
case  a  grant  will  go  to  the  applicant,  limited  to 
the  appearance  in  a  Chancery  suit,  and  obtaining 
whatever  the  Court  of  Chancery  may  say  she  is 
entitled  to. 

Attorney,  P.  W.  Lovett. 


Tuesday,  Jan.  23. 
In  the  Goods  of  Mary  Ann  IIambb. 

Will — No  attettation  clatue — Attesting  witnegtes  re- 
/need   to   make  tlw  tisual  affidavit — Subpana — 
Practice— 20  ^  21  Vict.  e.  77,  «.  24 
A  testator  left  a  will  toithotU  an  attestation  clause, 
and  the  attesting  witnesses  refused  to  make  ilie 
usual  affidavit.     Wherettpon  the  court  directed  a 
suhpmna  to  issue  under  the  20  and  21  Vict.  e.  77, 
«.  24,  to  compel  tlicir  attendance  to  give  evidence 
as  to  tlie  execution. 
Mahy  Ann  Hamer,  late   of    Creden-bill,  in  the 
county  of  Hereford,  spinster,  died  17th  Sept.  1871, 
leaving  a  will  doted  6th  Sept.  1871.     The  will  was 
duly  executed,  but  contained  no  attestation  clause. 
The  attesting  witnesses  both  refused  to  make  the 
a£5davit  of  due  execution  required  in  the  registry. 
Bayford  now  moved  on  behalf  of  the  executor, 
for  a  suhpcena  to  issue  under  sect.  24  of  the  Pro- 
bate Act  18-57,  to  enforce  the  attendance  of  the  two 
attesting  witnesses,  to. give  evidence  as  to  the 
execution. 

The  court  made  the  order  as  prayed. 
Attorneys:     Sharpe,    Parkers,    Pritehard    and 
6lMrpe. 

Tuesday,  Jat.  30. 

(Before  Lord  Pjinzance.) 

In  the  Goods  of  Langham. 

Intestacy — Next  of  kin  minors — Grant  to  a  strano'ir 
in  blood  as  guardian  without  aU  the  next  of  kin 
being  cited. 

An  intestate  left  two  next  of  kin,  both  minors.  TJiere 
were  no  next  of  kin  of  tlie  father  surviviug,  and  on 
the  mother's  side  two  uncles  and  two  aunts.  Three 
of  these  luid  been  cited,  and  had  renOMiced  their 
•  rigid  to  the  guardianship ;  and  the  fourth  had 
been  for  some  years  abroad,  and  his  whereabouts 
wiM  not  known.  Under  thti  circiunstanees  the 
coiiii  allowed  thr  minors  to  eU'ct  a  stranger  in 
blood  th«ir  guardian  for  the  purpose  of  taking  the 
grant  without  citing  the  fourth  next  of  kin. 


Stephen  N.  Langhav,  late  of  Cambrian  Stores. 
12,  Castle-street,  Leicester-sqnare,  in  the  county  of 
Middlesex,  licensed  victualler,  died  1st  Sept.  1871,  a 
widower  and  intestate,  leaving  Alice  and  Elizabeth, 
his  natural  and  lawful  children,  and  his  only  next 
of  kin.  Both  children  were  minors,  being  of  the 
respective  ages  of  sixteen  and  twelve  vears.  Oa 
the  father's  side  there  were  no  next  of  kin,  and  on 
the  mother's  side  their  only  next  of  kin  were  two 
ancles  and  two  annts,  of  whom  three  had  duly 
renounced  their  rights  to  the  administration  to  the 
deceased's  estate,  and  to  the  guardianship  of  the 
minors.  The  fourth,  an  uncle,  named  William 
Watson,  had  left  this  coimtry  in  1869  for  the  par- 
pose  of  taking  up  his  re.«idence  in  the  State  of 
Nevada,  in  the  United  States  of  America.  In- 
quiries had  been  made  to  ascertain  his  present 
residence,  and  nothing  was  now  known  of  him. 

The  minors  duly  elected  George  Langbam,  a 
stranger  in  blood,  to  be  their  guardian,  for  the 
pnrpose  of  administration  to  the  estate  of  tho 
deceased,  and  the  court  was  now  moved  to  make  a 
grant  of  administration  to  him  as  guardian.  The 
value  of  the  estate  was  about  1002. 
Shearman,  for  the  applicant,  cited 

In  the  Good*  of  Bagger,  3  8w.  &  Tr.  63 ;  8  L.  T.  Bep. 
N.  S.470; 

In  the  Goods  of  Widger,  3  Cart.  55 ; 

In  lh«  Ooods  of  Aaguslits  J.  Hay,  1  Ii.  Bep.  (P.  &  D.) 
57 ;  13  L.  T.  Eep.  N.  S.  335. 

Lord  Penzance. — In  this  case  there  are  several 
next  of  kin  of  the  minors,  who  have  had  an  oppor- 
tunity of  coming  forward  to  represent  them.  They 
don't  find  it  cecessary  to  do  so.  The  only  one 
who  has  been  left  out  is  residing  abroad,  and, 
under  these  circumstances,  the  court  may  permit 
the  minors  to  elect  a  guardian,  as  they  have  done. 
The  rest  follows  as  a  nuitter  of  course. 

Attorneys,  AUen  and  Son. 


HISI  FBIVS. 

COURT  OF  QUEEN'S  BENCH. 
Tuesday,  Feb.  6. 
(Bjfore  Lush,  J.  and  a  Special  Jury.) 
Moore  v.  Tub  Mbtbopolitan  Railway  Company. 
False  imprisonment — Liability  of  a  railway  com- 
pany for  the   wrongful  acts  of  their  servant — 
8^9  Viti.  c.  20, »«.  103, 104. 
A  passenger  on  the  defendants'  line  having  proceeded 
to  a  station  beyond  that  to  which  Ite  was  booked, 
was  arrested  by  the  inspector,  and  charged  before 
a  magistrate  and  acquitted.    In  an  action  brought 
by  the  passenger  against  the  company  for  false 
imprisonment. 
Held,  that    the  company  wre  not  liahle  for    tlie 
wrongful  act    of  tln'ir  servant,    unless  he  had 
aeled  according  to   instructions  expressly  given, 
him  by  the  company,  or  unless  the  company  we/>e 
authorised  by  statute,  or  hue  Uiw,  to  give  an  Render 
into  custody  for  the  specific  offence  for  which  tie  was 
charged. 
Tuis  was  an  action  for  false  imprisonment,  bronght 
by  the  plaintiff  against  the  defendants,  uuder  the 
following  circumstances.    In  the  month  of  August 
last  the  plaintiff  took  a  third  class  retnm  ticket 
from  the  Notting-hiU  station  to  the  Mansion-house, 
by  the  defendant's  lino.     Ou  returning  from  th« 
city  he  ti-avclled  from  Moorg.ite-strcet  and  alightet 
at  the  Edgeware-road  station.    He  then  gave  up 
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the  half  of  the  ticket  for  the  return  journey  to  the 
ticket  collector,  who  demanded  2d.  as  excess  fare. 
The  plaintiff  asserted  his  right  to  travel  between 
these  intermediate  stations  with  the  same  ticket, bat 
oflered  to  pay  under  protest  the  sum  demanded,  if  a 
receipt  were  given  him.  This  was  refused,  and 
the  ticket  collector,  acting  under  the  advice  of  the 
station  inspector,  a  railway  official,  caused  the  de- 
fendant to  be  taken  to  a  police  station,  and  charged 
with  travelling  to  a  greater  distance  than  that  for 
which  his  ticket  was  available,  and  with  intent  to 
defraud.  The  magistrate  dismissed  the  charge, 
and  the  plaintiff  accordingly  brought  this  action. 

The  plaintiff  deposed  to  the  following  facts,  and 
also  that  he  had  been  informed  at  Notting-hill  by 
the  station  master,  prior  to  taking  his  ticket,  that 
he  could  travel  by  the  route  in  question. 

E.  P.  Wood  and  Lewis  Qlyn  for  the  plaintiff. 

M.  Chamhert,  Q.C.  and  Day,  Q.C.,  for  the 
defendants. 

It  was  contended  for  the  defendants  that  there 
should  be  a  nonsuit,  as  the  company  were  not 
shown  to  have  given  their  servants  instructions 
to  apprehend  any  person  for  the  offence  in  question, 
and  that  proof  of  this  fact  was  essential  to  estab- 
lish the  plaintiff's  right  to  recover. 

The  plaintiff's  counsel  argued  on  the  other  hand 
that  as  8  &  9  Vict.  c.  120,  ss.  103,  104.  gave  the 


servants  of  the  companv  power  to  arrest  any 
person  offending  i^ainst  these  sections,  the  defen- 
dants should  fa«  taken  to  have  g^ven  the  instrnc- 
tions  necessary  for  them  to  take  advanti^  of  the 
Act  of  Parliament.  He  cited  Goff  v.  The  Great 
Wentern  Railway  Company  (30  L.  J.  148,  Q.  B.), 
where',  under  similar  circumstances,  the  defendants 
were  held  liable,  and  Poulton -v.  London  and  South- 
western Railway  Company  (L.  Bep.  2  Q.  B.  538), 
where  Blackburn,  J.  said,  "  That  where  a  railway 
company  or  any  other  body  have  upon  the 
spot  a  person  acting  as  their  agent,  that  is 
evidence  to  go  to  the  jury  that  that  person  has 
authority  from  them  to  do  all  those  things  on 
their  behalf  which  are  right  and  proper,  according 
to  the  exigencies  of  tneir  business,  and  if  he 
happens  to  make  a  mistake,  or  commit  an  excess 
while  acting  within  the  scope  of  his  authority,  bis 
employers  are  responsible  for  it." 

Lusu,  J.  was  of  opinion  that  the  Bailway 
Clauses  Consolidation  Act  did  not  authorise 
an  inspector  to  give  a  person  into  custody  nnder 
such  circumstances  as  had  been  detailed,  and  that, 
consequently,  there  being  no  evidence  to  show  that 
the  inspector  had  been  expressly  instructed  by  the 
company  in  this  matter,  the  defendants  could  not  be 
held  responsible  for  the  wrongful  a«t  of  their  servant. 
He,  therefore,  directed  a  Nnnsvit. 


END    OP   VOL.    XXV. 


Digitized  by 


Google 


1 


Digitized  by 


Google 


y 


#«? 


Digitized  by 


Google 


"^^mimmimmfHm 


h   •  »*»»i.  .    • 


Digitized  by 


Googlejii 


